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Abstract



The UN human rights framework offers new ways of conceptualising sex education. Although none
of the treaties explicitly refer to sex education, an analysis of the rights contained in the core treaties
demonstrates that there is a positive obligation on the state to provide sex education to fulfill the
human rights of girls and women. A human rights perspective offers a framework in which to
address the challenges to delivery of sex education. It is argued that due to the significance of the
human rights that are fulfilled by sex education it is proportionate to limit the role of religious and

cultural norms in delivery of sex education.
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More gitls than ever before are attending school.' As the global community renews its commitment
through the Sustainable Development Goals (SDGs) to inclusive and equitable quality education
(SDG-4) and gender equality and empowerment (SDG-5), it is important to address the remaining
challenges to fully realising girl’s right to education. Attendance for girls in secondary and tertiary
schools is significantly behind boys.? Gitls ate routinely and often violently prevented from getting
to school.” It remains crucial to focus on human rights-based approaches to ensure gitls are able to
access all levels of education.* However, focus on access to education alone is not sufficient. If a
right to education is to be an empowering and multiplier right,’ it is crucial to examine how the
content, structure and delivery of education can perpetuate and reinforce gender inequalities. The
UN Special Rapporteur on the right to education observes ‘progress on gender equality [is not]

separate from the quality of education.”

It is essential to move beyond a right 7 education and
‘consider the broader notion that also includes rights within education and rights #hrongh education.”

International human rights law has under-utilised potential for contributing to the realisation
of gender equality in education.® The Convention on the Elimination of Discrimination Against
Women’, (CEDAW), the prominent legal instrument on women’s human rights, includes significant
provisions that ensure rights within and through education. Article 10(c) of CEDAW recognises the
importance of removing gender stereotypes within the classroom. The International Covenant on
Economic, Social and Cultural Rights ICESCR) requires states to ensure high-quality education is
‘directed to the full development of the human personality...”"” Given the renewed global
commitment to education and women’s empowerment, it is an opportune moment to consider how
the UN human rights treaties and treaty bodies can engage the state on girl’s education. Specifically,
this article uses the current challenges to realising sex education as a case study to examine how

international human rights law can respond to perennial and emerging challenges to girls’ right to

education. There are strong links between sex education and the realisation of key human rights. It is



argued that the delivery of comprehensive, human rights-based sex education is a positive obligation
on the state to fulfil, znter alia, git’s right to equal education. Moreover, sex education sharply brings
into focus the discriminatory gender norms that influence and undermine a girl’s right to high quality
education and the accountability challenges that are becoming increasingly pervasive throughout all
of education.

This article proceeds in the following manner: section I analyses the current challenges girls face
in accessing human rights-based sex education. Around the world girls are not provided with
comprehensive knowledge on their sexual and reproductive rights. Their ability to access sex
education is often limited due to a combination of conservative religious and cultural norms and a
lack of legal accountability and monitoring for the provision of sex education. Section II argues that
there is an inter-woven commitment to high quality sex education in crucial UN human rights
treaties. The provision of human right-based sex education is a necessary and positive obligation on
the state to fulfil its human rights commitments. Section III evaluates how the UN treaty bodies
have developed the state’s obligation to provide sex education. Although the treaty bodies have
made some positive developments, they have not specifically addressed the most pressing obstacles
to sex education. The final section investigates how the state’s positive obligation to provide sex
education can be fully developed. It specifically focuses on mediating the tensions between
conservative religious and cultural norms and the delivery of comprehensive, human rights-based
sex education. It concludes with recommendations for how the treaty bodies can address the
obstacles to sex education and thereby begin to ensure that all girls’ are able to enjoy their equal

rights to high-quality education.



I. Sex education around the world
Gender discrimination limits the quality of girls’ education." This article focuses on sex education,
but it should be placed in context and understood as part of the larger challenge of ensuring that a
right to education promotes gender equality. Sex education is required to realize the human rights of
all people, including boys and men and specifically for disabled persons and sexual minorities. The
UN Special Rapporteur on the right to education explicitly assess how sex education can further the
rights of disabled and LGBTQI people in his report on sex education.”” Many of the obstacles that
limit sex education apply equally to boys, men and disadvantaged groups; however, there is a subset
of obstacles that uniquely engage the gender relations between men and women. It is imperative to
adopt a gender perspective to analyzing the connection between sex education and human rights.
This article is concerned with the right to education for girls and thus takes an asymmetric approach
to gender. It focuses on how sex education can further girls and women’s right to education and
other fundamental human rights. Achieving gender equality requires transforming stereotypes on
boys and men. However, as Committee on Economic Social and Cultural Rights notes that ‘due to
women’s reproductive capacities,’ it is essential that girls and women they have the information on
sexuality and reproduction to make meaningful decisions about their lives."” Without detracting
from the important of understanding how sex education can further the human rights of all people,
it is of particular significance to assess the relationship between sex education and women and girl’s
human rights. Section I canvasses both the general and specific constraints girls and women face in
accessing high-quality sex education. Furthermore, this is not a comprehensive assessment of sex
education but highlights the trends that exist and pin-points factors that limit sex education.
Notwithstanding the guidance provided by various international bodies, the most overwhelming
trend around the world is the varying degrees of information on sexual and reproductive health that

are provided within schools ranging from non-existent to comprehensive, human rights-based sex



education. There are global differences, but even within the state there is a lack of consistency
among schools on the provision of sex education. This inconsistency can be due to the state not
recognising that it has a positive obligation to provide sex education or if the state does have a law
or policy in place it is routinely not enforced or creates faith-based or moral exemptions.
Underpinning these obstacles are discriminatory gender norms based on conservative religious and

cultural beliefs. These points are examined below.

International actors are developing standards for the provision of sex education. These
bodies consistently recommend that sex education be comprehensive, that it accurately cover all
relevant topics, and that it incorporate a normative perspective, specifically a human rights approach.
The UN Special Rapporteur on the right to education holds that sex education should take a holistic,
scientific and pluralistic perspective ‘that does not focus exclusively on biology and ensures that inter
alia, the gender dimension, human rights, new patterns of male behaviour, diversity and disability are

" Furthermore, he notes that sex education ‘must be free of prejudice and stereotypes that

included.
could be used to justify discrimination and violence against any group it must therefore include a
gender perspective that encourages people to think critically about the world around them.””” UN
Education, Scientific and Cultural Organisation (UNESCO) defines comprehensive sex education as
‘education that encompasses the full range of information, skills and values to enable young people
to exercise their sexual and reproductive rights and to make decisions about their health and
sexuality.”' It advises that sex education should be evidence-based and that it include ‘education on
healthy relationships and awareness-raising on gender-based violence.”"” Similarly, the UN
Population Fund (UNFPA) advocates that sex education: (i) has a basis in universal human rights;

(i) is linked to gender equality and empowerment; (iii) is based on scientifically accurate information

and (iv) is culturally relevant in tackling human rights violations and gender equality."®



Despite the international guidance, there are significant discrepancies on the content and
delivery of sex education. There are examples of best practices. In Denmark, Norway, Sweden,
Finland and the Netherlands, sex education is consistent with international guidance. It is based ‘on
the premise of young people as “rights-holders” who are entitled to information and education, as
well as the right to express and enjoy their sexuality.”" At the other end of the spectrum, in many
states there is no provision of sex education in schools. Prior to July 2015 there was no sex
education in schools in Kyrgyzstan.” In ‘Malawi, 66 per cent of females and 56 per cent of males
aged 15-19 who have attended school report that they have not received any kind of sexual
education.”

If sex education is provided it routinely falls short of the international standards. There is
evidence that it is not accurate or comprehensive.” In many countries in Sub-Saharan Affica ‘almost
half of the people who received sexual education received no information on [key] topics:
...contraception, pregnancy...[STIs] and the right to say no to sex.”” In many countries sex education
tends to be limited to the biological facts of reproduction and sexually transmitted diseases (STTs).**
In El Salvador, Senegal and Chile the predominant message of sex education is to warn young
people about the risks of unprotected sex and strong emphasis is placed on abstinence.” The UN
Special Rapporteur on the right to education notes that this may create ‘an erroneous association
between sexuality and disease.”” He further observes that abstinence-only programmes deny
students’ knowledge that allows them to make informed decisions.”

Sex education is also being used to entrench traditional gender roles. In Senegal, sex
education is perceived as necessary for gitls to learn but not a subject for boys, consequently there is
a ‘disproportionate focus on female reproductive identities and roles.”” In certain schools in Poland
gitls are taught that contraception is a barrier to loving relationships and can cause cancer.” This

misinformation makes it less likely that they will use contraception which in turn increases their risks



of STIs and pregnancy. Early pregnancy can limit the education and employment opportunities for
women and trap them into traditional caring roles. Moreover, family values, marriage and
reproduction are emphasized in sex education over gender equality.” This approach to sex
education portrays women as passive. There is evidence that promoting traditional gender roles in
sex education can restrict the autonomy of girls and women making it difficult for them to insist on
using contraception.” This again exposes gils to the risks of infection and pregnancy. In the US, sex
education programs rely on stereotypes on women’s dress and behavior to buttress abstinence-only
arguments.”” De Lamter analysis reveals that sex education can perpetuate dangerous stereotypes on
consent to sexual activity. Rather than explaining the laws on sexual consent and empowering girls
and women to secure their bodily integrity, one student workbook warns that “girls need to be
aware they may be able to tell when a kiss is leading to something else.”” He further observes that
the discourse in the US of “sex is risky and dangerous” limits women and girls to express sexual
desire ‘which may lead to...the inability to express agency in heterosexual interactions and
relationships.”™ There is empirical evidence linking the lack of comprehensive, human rights-based
sex education to young people’s lack of knowledge on the laws and age of consent to sexual activity,
violence against women and their rights to access and use sexual and reproductive health services.”
There are many cross-cutting factors that explain the limited provision of sex education.
Two of the most prominent and inter-connected are conservative religious and cultural norms and
the lack of recognition and accountability for the state’s positive obligation to provide sex education.
The UN Special Rapporteur on the right to education observes that a comprehensive, human rights-

> For example,

based approach to sex education is often ‘obstructed in the name of religious ideas.
in Canada, the Ontario provincial government has unveiled new comprehensive compulsory

curriculum for sex education. There has been strong opposition to this from parents and faith-based

schools arguing that the curriculum ‘dismantles biblical perspectives on human sexuality...by an



aggressive agenda of the LGBT [movement].””’ There ate similar faith-based objections to sex
education in Peru, the UK, Senegal and El Salvador from both parents and faith-based schools.™
International Planned Parenthood Federation observes that in the UK ‘young people from both
faith and non-faith schools reportedly received sex education that appeared to be influenced by
religiously conservative cultural norms™ and as a result young people were receiving a strong
negative message about sexual activity.*

The first UN Special Rapporteur on the right to education, Katarina Tomasevki, notes that
girls have paid the highest price in the political duels which determine the content of school
curricula on sexuality.”’ In Senegal sex education stresses that ‘acceptable sex takes place within
marriage, has a reproductive purpose, and is primarily the domain of women and gitls, who take
responsibility for pregnancy, child birth and caring for the family.”*Due to deeply embedded
conservative religious and cultural norms, young girls are disproportionately discouraged from
having sex before marriage, and when gitls violate these norms they are often punished.” Gitls who
become pregnant can be expelled from school or face stigma upon their return to class.* This
creates a vicious cycle of disadvantage: young girls are not provided the information necessary to
avoid pregnancy and then are punished upon becoming pregnant. Due to a lack of further
education, young mothers can become trapped in reproductive roles or are only able to access low-
paid, informal and precatious work.®

The influence of conservative socio-cultural and religious norms is made possible by the
challenge of recognising and enforcing the state’s positive obligation to provide sex education in

both public and private institutions.*

Often there is no legal framework mandating the content of
sex education within the school. In Latin America and the Caribbean nine states have no specific

legalisation on sex education and in six European states sex education is not compulsoty.*” Even if

national legislation or regulation is in place, it often remains unimplemented or is not propetly



supported. Within Europe ‘the quality of education varies not so much from country to country as
within each country.* For instance, in Poland there are significant differences in the quality of sex
education between rural and urban areas.” In the UK there are discrepancies between faith-based
and non-faith-based schools.” There are similar inconsistencies in the US. One-third of students in
the US receive abstinence-only education and only a small minority are able to access comprehensive
sex education.”’ UNFPA observes in relation to sex education ‘there is often a wide gap between
progressive national policies and programme implementation at the local level.” For example, while
there is detailed and comprehensive guidance for sex education in both Northern Ireland and
England, it is not a compulsory component of the curriculum and there is little pressure placed on
schools to adopt the state’s guidelines.” At other times, the law gives primacy to religious and
cultural norms. In England, the law stipulates that ‘due regard to the moral considerations of family
life’ must be had in the delivery of sex education and parents have the ‘absolute right to remove
their child from [sex education].” The challenge of recognising and enforcing a positive obligation
to sex education and role of religious and cultural norms in the provision of comprehensive, human
rights-based sex education is investigated in Section I'V.

In conclusion, a-human rights-based approach to sex education requires that students have
adequate knowledge on reproduction, STTs, the law on consent to sexual activity and violence
against women. It seeks to transform stereotypical gender norms and relationships and includes a
pluralistic and diverse perspective on sex and sexual relationships. Although there are emerging
international standards on sex education, the content and delivery of sex education varies and is
focused on limited topics, such as reproduction and STIs. Worryingly, sex education can actually
reinforce traditional gender stereotypes. There is opposition from religious and culturally
conservative segments of communities to having comprehensive human rights-based sex education

within the classroom. The difficulty in enforcing a positive obligation to provide sex education and
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the provision of faith-based exemptions create significant challenges to ensuring sex education
within schools. The UN Special Rapporteur on the right to education concludes that ‘the absence of
planned, democratic and pluralist sexual education constitutes, in practice, a model of sexual
education (by omission) which has particularly negative consequences for people’s lives and which
uncritically reproduces patriarchal practices, ideas, values and attitudes that are a source of many

forms of discrimination.”™

II. Sex education at international human rights law
What role can the international human rights law framework play in ensuring a comprehensive,
human right-based approach to sex education? Prima facie, it may appear redundant as various UN
bodies have already developed crucial standards for the content and delivery of sex education.
Arguing for greater engagement by the international human rights framework seemingly places treaty
bodies in competition with other actors in the UN system. However, this position overlooks the
multiple ways that international human rights law can enrich, support and complement the activities
of the UN Special Rapporteurs, UNESCO and UNFPA. Crucially, the treaty bodies can situate sex
education within existing legal frameworks and accountability mechanisms. The language and power
of human rights can legitimatise claims and empower individuals and stakeholders to argue within
international and domestic forums that sex education is a necessary positive measure to fulfil
fundamental human rights. Furthermore, a clear understanding at the international level that human
rights require the provisions of sex education can be a catalyst to shift dialogue in the domestic
sphere. If a positive obligation to provide sex education is interpreted as being included within the
international human rights system it can inspire individuals, civil society, courts and legislators to
56

interpret similarly framed domestic human rights to include sex education.” At the same time, it is

important to acknowledge that there is no direct guaranteed route between domestic and
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international human rights, but there is evidence of the power of the international human rights
framework to influence and shape domestic norms, particularly in the context of gender-based
violence.”” Moteover, the international human rights framework has its own sophisticated
accountability system. Through the periodic reporting process, individual communications and
inquiry procedures the treaty bodies can constructively engage with the state on sex education and
hold it accountable for failing to meet its human rights commitments. The UN Special Rapporteur
on the right to education specifically recommends that human rights mechanisms be strengthened
‘so that they can consider and investigate specific problems relating to barriers and challenges to
effective enjoyment of the right to comprehensive sex education.””

To achieve these goals it is first necessary to understand how the human rights commitments in
various UN treaties require the state to provide comprehensive, human rights-based sex education.
This analysis is from a gender perspective and pays particular attention to how sex education ensures
girls and women are able to enjoy their human rights, although it does also briefly address how the
rights of boys and men are furthered when they are provided sex education. A careful analysis of the
text of the UN treaties demonstrates that although there are no direct provisions on sex education,
there is a strong inter-woven commitment to the delivery of comprehensive, human-rights based sex
education. This builds upon on the analysis of the UN Special Rapporteur on the right to education
and provides a deeper insight into the strength of the positive obligation to provide sex education,
particulatly in the context of gender equality. Although rights are framed differently in different
treaties, for example the right to education in ICESCR is to be progressively realised while the right
to equal education in CEDAW is an immediate obligation, this does not impede the construction of
a coherent positive obligation to provide to sex education across the UN human rights treaties. The
differently framed obligations in each treaty factors into the assessment of the appropriateness of

the measures the state has taken, but this difference does not undermine the core argument that
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there is a positive obligation upon the state to provide sex education so as to ensure the enjoyment

of fundamental human rights.”

1 Information on Family Planning and Education
The two treaties that directly refer to family planning link it to the realization of other human rights.
Under CEDAW information on family planning is a measure to ensure gender equality while under
the Convention on the Rights of the Child (CRC)" it crucial to fulfil the right to health. Starting first
with CEDAW, it contains the most explicit obligations to provide sex education. Article 5(b) of
CEDAW specifically requires the state to ensure that ‘family education includes a proper
understanding of maternity as a social function and the recognition of the common responsibility of
men and women in the upbringing...of their children.” Article 10(h) of CEDAW requires states to
ensure on an equal basis ‘access to specific educational information to help ensure the health and
well-being of families, including information and advice on family planning.” In a similar vein, Article
16(1)(e) of CEDAW guarantees that women have ‘the same rights to decide freely and responsibly
on the number and spacing of their children and have access to the information, education and
means to enable them to exercise these rights.” Combined these provisions create a specific link
between gender equality and sex education. They ‘speak to the importance of providing a base from
which decisions about family size and other health related issues can be made.”” CEDAW
emphasises using education on family planning/birth control as a tool to developing critical thinking
skills and autonomous decision-making to secure bodily integrity. Under CEDAW sex education
should seek to transform traditional gender relations. The connection between gender equality and
sex education is explored further below.

The CRC, on the other hand, links family planning to the right to health. Article 24(2)(f) requires

states to ‘develop preventive health care, guidance for parents and family planning, education and
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services.” The aim of this provision is to provide education on sexual activity to protect children’s
health. The CRC Committee notes that ‘adolescent gitls should have access to information on the
harm...early pregnancy can cause.”” The academic commentary on this provision focuses on health
care workers not teachers.”’ Since the aim of Article 24(2)(f) is to prevent health risks by providing
information on family planning, including sex education in the classroom should be part of a
comprehensive strategy to fulfil this obligation. The connection between sex education and health is

explored in the preceding subsection.

1. Rights to Life and Health
The International Covenant on Civil and Political Rights* (ICCPR) and the Convention on the
Rights of Persons with Disabilities” (CRPD) holds ‘that every human being has the inherent right to
life.” This right is not to be understood ‘in a restrictive manner, and the protection of this right

requires that States adopt positive measures.”*

Related to this, several of the treaties include a right
to health. CEDAW holds that states have an obligation to ensure equality in access to health care
services,”” ICESCR and the CRC ‘recognises the right of everyone to the enjoyment of the highest
attainable standard of physical and mental health.”® The CRPD holds that persons with disabilities
should be provided with same standard of health care and specifically refers to sexual and
reproductive health.” The right to health has traditionally encompassed access to a high quality
health care system and pharmaceuticals but it is also now focusing on mental health and preventive
measures, including the underlying detriments to ill-health.”

Sex education has a crucial role to play in the life and health of all people. The UN Special
Rapporteur on the right to education goes so far as to hold that access to sex education may be a

question of life or death.” The most obvious example is through information on preventing the

spread of STIs, such as HIV/AIDS. Insufficient knowledge about HIV remains at dangerously high
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levels. In sub-Saharan African countries only 30 percent of young women and 37 percent of young
men have correct knowledge of HIV.” Without a proper education on the risks and measures to
protect against STTs, people are at greater risk of being infected and dying. Sex education is an
important preventive intervention strategy for STIs and a necessary step for protecting the right to
life and health.”

Sex education further engages women’s rights to life and health as it is a powerful preventive
measure for maternal mortality, adolescent pregnancy and abortion.” Along with emergency
maternal medical care and ensuring women are not criminalized or prevented from accessing
abortions, investing in sex education can ensure that girls and women have the necessary
information on reproduction and different methods of contraception to avoid unintended
pregnancies that can severely risk their health and lives.” Education as an empowering and
multiplier right promotes girls and women autonomy over their sexual and reproductive health.
The World Health Organisation (WHO) reports that ‘about 16 million girls aged 15 to 19 and some
1 million girls under-15 give birth every year—most in low-and middle-income countries.””
Complications ‘during pregnancy and childbirth is the second largest cause of death for 15-19 year
old gitls globally.””” Women and gitls also suffer setious injuries, infection and disabilities from
pregnancy and childbirth.” It is estimated that 22 million unsafe abortions are performed each
year.” The WHO notes that ‘almost every abortion death and disability could be prevented through
[inter alia] sexuality education...”® Adolescent pregnancies are more likely in poor, uneducated and
rural communities because ‘some girls do not know how to avoid getting pregnant: sex education is
lacking in many countries.”® Sex education that explains the options on how to avoid unintended
pregnancies, for instance the different effectiveness rates of various contraception methods is an

important step to empower girls and women and prevent them from dying in children birth and the
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health risks associated with adolescent pregnancies and abortion. It is an early intervention tool to
ensure women and gitl’s right to life and health.*

With the advent of technology there is a rise in adolescents sharing sexually explicitly images and
videos of themselves (‘sexting’). Sexting is a relatively new phenomenon but it is highly gendered
and can have severe and harmful consequences. The Victorian Law Reform Committee in Australia
observed that ‘the majority of sexting involves sexually explicit images of girls rather than boys.”®’
Young girls and women report feeling pressured to produce and send sexually explicit images of
themselves to their partners.* These images can be shared with other friends or posted on social
media sites. It can be viewed by a large number of people, including family, friends, co-workers and
potential employers. Once it has been shared over the internet the creator of the image loses
meaningful control of it. Sexting has pronounced implications for the mental and emotional health
and lives of young gitls and women. There is evidence that young girls and women who make these
images can be socially shamed, humiliated, bullied, harassed and threatened.® There are tragic
situations in Canada and the US where young women committed suicide after nude photographs

they had taken of themselves were widely disseminated.®

The law has been very slow to respond to
the harms of sexting,” making sex education on these issues of particular importance. Sex education

that includes information on the risks of sexting and on cyber-safety is a crucial component to

respond to these new challenges to women’s rights to life and mental health.

111. Right to Education
Numerous UN human rights treaties contain a right to education. Article 10 of CEDAW requires
states to ensure girls and women are equally able to access and enjoy education, Article 13 of
ICESCR and Articles 28 and 29 of CRC requires states to provide education that empowers the

individual and is consistent with human rights norms. Article 19 of CRC requires the state to ensure
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children are educated to protect them from sexual abuse and exploitation. The right to education
pursues many overlapping aims. This subsection highlights several of the relevant aims. First,
education is seen as the best vehicle to break cycles of poverty and disadvantage, empower women,
safeguard children from exploitation, promote human rights norms, protect the environment and
control population growth.® Second, education is meant to ensure the holistic development of the
child.*”” Tt goes ‘beyond formal schooling to embrace the broad range of life experiences and learning
process which enable children...to develop their personalities...and to live a full and satisfying life.””
A right to education is meant to ensure that individuals are able ‘to take greater control of the
circumstances of their lives and to shape, rather than merely endure, the change that affects them.”!
Sex education is necessary to fulfil the right to education. This is true for boys and girls, men
and women but it is particularly imperative for girls and women because a lack of knowledge on sex
and reproduction can disproportionately and significantly limit the opportunities for girls and
women to develop their talents and for advancement. There is also evidence of a gender dimension
in the lack of information on sex education. As mentioned above, girls and women in Sub-Saharan
Africa ate less likely to have knowledge on HIV/AIDS. When gitls ate able to stay in secondaty
school this significantly reduces their vulnerability to HIV because it increases their opportunities to
be economically independent and to have the knowledge to keep safe before becoming sexually
active.” Without high-quality sex education, gitls and women are not able to make informed and
autonomous decisions about their bodies and lives. In several countries in Africa gitls do not receive
adequate sex education and when they become pregnant are expelled from school. The Centre for
Reproductive Rights found that even when there are no laws or policies in place, teachers and
school administrators still expel pregnant learners.” The school believes this is necessary so as to
punish girls who become pregnant, to deter other students from engaging in pre-marital sex and

concerns that young mothers cannot concentrate on their education. Comprehensive, human rights-
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based sex education can both provide the requisite knowledge to avoid unwanted pregnancies and
STIs thereby ensuring girls and women are able to take control of their lives and at the same time,
tackle negative cultural stereotypes on gitls’ sexual activity.

A right to education requires more than knowledge on avoiding pregnancies or STTs. The
holistic development of the child would also require sex education to provide information on the
law of consent to sexual activity, on healthy relationships, on different types of sexual relationships,
on the use of technology in sexual relationships and on the enjoyment of a safe sexual activity. The
UN Special Rapporteur on the right to education asserts that it is crucial that sex education ‘provides
the tools that are needed for decision-making in relation to sexuality corresponding to the lifestyle

which each human chooses in the context of her situation.””*

1v. Right to Cultural Life and Scientific Progress
Article 15(1)(b) of ICESCR recognises the rights of individuals to enjoy the benefits of scientific
progress. Benefitting from scientific progress is an exciting and dynamic commitment that is just
beginning to be developed.” Atrticle 15(1)(b) places a positive obligation on the state to ensure
individuals have knowledge and understanding of science, through education, so that they can enjoy
the benefits and fruits of scientific endeavours. This would also encompass education and
information on the latest scientific progress in relation to sex and reproduction; including
information on innovations in birth control.

Article 15(1)(a) of ICESCR recognises the importance of cultural life. To a certain extent, Article
15 of ICESCR brings together the tensions identified in Section I between comprehensive sex
education based on scientifically accurate information and conservative religious and cultural groups,
although CESCR holds that culture is a broad and inclusive concept that cannot be used to limit the

human rights of others.” This tension is further explored in Section IV.
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V. Women’s Right to Equality
The above analysis on the relationship between sex education and rights to life, health, education
and information on family-planning implies a deeper relationship between sex education and gender
equality. There is a strong and repeated commitment to gender equality in the UN treaties. Together
Articles 3 of the ICCPR and Article 2(1) of ICESCR require states to ensure the equal right of men
and women to the enjoyment of civil, political, socio-economic and cultural rights. Article 26 of the
ICCPR, Article 2 of CRC and Article 6 of the CRPD prohibits discrimination on the basis of sex.
CEDAW contains the strongest provisions ensuring women’s equality. States are required to take all
appropriate measures to eliminate discrimination against women in various fields and achieve gender
equality.” It requires states to ensure the full development and advancement of women” and
dismantle cultural attitudes and stereotypes that are based on the superiority of men and inferiority
of women.” The human rights treaties do not define equality. Although the rights to life, health and
education are similarly undefined, the meaning of right to gender equality is deeply contested. It is
necessary to consider in detail how gender equality has been developed by the treaty bodies so as to
accurately draw out the relationship between gender equality and sex education.

The treaty bodies have consistently held that equality in the UN treaties is a rich concept that
includes formal and substantive equality."” The treaty bodies all define formal equality in similar
terms. Formal equality ‘is achieved if a law or policy treats men and women in a neutral manner.””"
There is no similarly definitive understanding of substantive equality, although there is an emerging
consensus. CESCR explains that substantive equality ‘is concerned with the effects of laws, policies
and practices and with ensuring that they do not maintain, but rather alleviate, the inherent
disadvantage that particular groups’ expetience.”'”” The Human Rights Committee (HRC) holds that

substantive equality requires the state to adopt positive measures in ‘all areas so as to achieve

19



[women’s] effective and equal empowerment.”'” The CEDAW Committee has not articulated a
coherent definition of substantive equality. At times it indicates substantive equality requires:

104

differential treatment;'™* an equal start; ‘an enabling environment to achieve equality of results’'”;

‘strategies for overcoming underrepresentation of women and a redistribution of resources and

power between men and women’'"’; ‘the ability to develop personal ability...[to] make choices

without the limitation set by stereotypes, rigid gender roles and prejudices’”’; and ‘real
transformation of opportunities, institutions and systems so that they are no longer grounded in
historically determined male paradigms of power and life patterns.”'” The treaty bodies may use
slightly different language but they have consistently interpreted equality at international human
rights law as moving beyond formal equality. The state is required to realise substantive gender
equality and to ensure women’s de facto enjoyment of their human rights.

The CEDAW Committee’s definition of substantive equality hints at a further model of
equality: transformative gender equality. The CEDAW Committee has not yet explicitly stated that
CEDAVW is premised on transformative gender equality, but it tends ‘to view transformative equality
as part of substantive equality rather than as a distinct model of equality.”'”” The academic literature
consistently holds that this model of equality is included in CEDAW.""" Fredman’s influential model

of transformative equality is prominent in the text of CEDAW.'"

This model of equality pursues
four-overlapping aims: breaking the cycle of disadvantage; promoting respect for dignity and worth;
accommodating difference by achieving structural change and promoting political and social
inclusion; and participation. The CEDAW Committee’s comments, referred to above, on
transforming institutions and stereotypical gender norms indicates that it implicitly understands that
equality within CEDAW is transformative. The remaining treaty bodies have not explicitly referred

to transformative equality. Fredman and Goldblatt’s study on the outputs of treaty bodies indicates

that ‘while there is little attempt to articulate and apply a consistent framework to evaluate progress
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towards [transformative| equality, there is nevertheless a strong, implicit adherent to the aims
encapsulated in the concept.”'? In practice, the treaty-bodies are, to varying degrees, using the four-
dimensional model of transformative equality to evaluate if the state has complied with its obligation
to achieve gender equality.

With a firm understanding of the multiple conceptions of women’s right to equality at
international human rights law, it is possible to un-pack the relationship between gender equality and
sex education. Formal equality would require the removal of any de jure restrictions to girls and
women accessing sex education. For example, if the school only provided sex education to boys but
not to girls. To fully understand the complex relationship between sex education and women’s
equality it is helpful to apply Fredman’s four-dimensional model of equality not only because it can
capture the nuances of gender equality but also because this framework is in practice being used by
the treaty bodies. The first element, breaking the cycle of disadvantage recognises that individuals
and groups have suffered because of their personal characteristics and to redress this imbalance
positive measures are required. Everyone needs comprehensive, human rights-based sex education,
but the evidence, referred to above, demonstrates that poor, uneducated, rural girls and woman are
at greater risk for maternal mortality and morbidity. Sex education can redress this disadvantage and
it must be targeted to those most at risk. To realise gender equality for poor, rural girls the state
must take positive measures to ensure that sex education is taught in all classrooms and most
specifically in the overlooked and marginalised classrooms where poor, rural, girls go to school.

The dignity element addresses recognition harms, including harassment, prejudice and
violence. Violence against women is such a significant human rights issue it is dealt with separately
below. Cultural norms valorise boys and men as powerful sexual agents and encourage and praise
male promiscuity while female sexuality is restricted, passive and ‘seen as shameful and degrading.”'’

Gitls and women feel stigmatised in expressing their sexuality''* and using sexual and reproductive
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health services.'"” Gitls feel they do not have the power in gender relations to insistence on using
contraception.''® Women are held responsible for any unintended consequences of sexual activity
and for the reproduction and caring of children."” Sex education can be a powerful tool to
dismantle these norms and ‘encourage rethinking of roles assigned to men and women so that
equality can be achieved.”"® To break patriarchal control of women’s sexuality, sex education should
discuss ‘the pleasure in and enjoyment of sexuality...abolishing guilt feelings about eroticism that
restrict sexuality to the mere reproductive function.”'’” Comprehensive, human-rights based sex
education can ensure that girls and women’s choices on sex, sexuality and sexual health are not
based ‘on social norms that perpetuate gender inequalities and discrimination.”*”

The third element, the structural element ensures that institutions do not oppress but that
they accommodate difference. The state must ensure that sex education programmes are propetly
supported through adequate funding, monitoring and teacher-training. The delivery of sex education
needs to be structured so as to empower women and gitls not replicate traditional gender relations.
The structural element also influences the content of sex education. To accommodate difference and
valorise diversity, sex education should positively portray different types of sexual relationships.

Finally, participation requires the state to meaningfully consult with women and girls. The
participation element is the most challenging as women and girls can have diverse understandings on
the role of sex education in furthering gender equality. The heterogeneity of women and girl’s
perspectives raises challenging questions on the relationship and potential conflict between religion,
culture and different strands of feminist thought. These challenges are considered in greater depth in
Section IV. Here it is only necessary to note that a commitment to gender equality requires the
participation of all women and girls, even the most marginalised and oppressed in the design and

delivery of sex education.
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128 Gender-Based Violence

Sex education also forms part of a holistic and transformative strategy on gender-based violence.
Gender-based violence is a serious violation of various human rights. In the most extreme situations
gender-based violence undermines women’s right to life.”*" Violence against women also
significantly impairs women’s physical and mental health'”, security and autonomy of the person'®,
standard of living and rights to employment.'** It is recognised as one of the most pernicious forms
of discrimination against women.'” While there is broad recognition that violence against women is
systemic, pervasive and entrenched, ‘this has not led to the adoption of coherent and sustainable’

remedial strategy.'*

The UN Special Rapporteur on violence against women identifies unequal
power relations as the root of gender-based violence and this ‘inequality is sustained through
dominant norms regulating women’s sexuality, and notions of masculinity that sanction violence and
control over women.”””” She recommends that states ‘engage in transformative remedies’ that target
gender power relations and empower and build women’s capacities to ‘facilitate the questioning of
hegemony within cultures.” ' Sex education can emphasise gitls and women’s right to bodily
integrity and autonomy, teach the laws on sexual consent, link gender-based violence to human
rights, encourage young men and women to critically reflect on gender relations and empower young
women to protect and claim their rights to live without the fear, risks and experiences of gender-
based violence. Sex education that adopts a right-based approach should be understood as an

important preventive, empowering and transformative measure in a larger strategy to end gender-

based violence.

1278 Conclusion
Sex education is a necessary positive obligation to fulfil various fundamental human rights. The

rights to life, health, education, gender equality, security of the person and the right to be free from
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violence are all furthered by sex education. It is a crucial preventive strategy to protect women and
girls from maternal mortality and morbidity stemming from unwanted pregnancies; it can challenge
entrenched gender norms on sex, sexuality and caring roles; it provides the necessary information
and critical thinking skills to empower girls and women to protect their bodily integrity. Although
there is no explicit requirement that states ensure sex education is proved in schools, there is a
tightly inter-woven commitment to sex education in the treaties that engages many human rights. It
may appear that there is significant overlap between the various rights and sex education. However,
it is important to draw out the inter-connections for several reasons. First, it demonstrates the
strength of the implicit commitment to sex education in the international human rights framework.
Second, the rich and multi-faceted human rights framework clarifies that the aim of sex education is
to inform, educate, protect and empower all people, but particularly young girls and women. Third,
for pragmatic reasons it is important to understand the indivisibility of the human rights framework
and each of the rights that are engaged and the connections between rights. One of the aims of the
international human rights framework is to empower the domestic grassroots level. Different
domestic jurisdictions will recognise different rights. A comprehensive understanding of the inter-
connections between sex education and human rights ensures that individual and civil societies can
use the domestic rights at hand to argue for comprehensive sex education. Having established that
there is a coherent commitment to sex education at the international level, it is now time to turn to

investigate how the treaty bodies are developing this obligation.

III.  The Treaty Bodies’ Approach to Sex Education
This section examines the General Recommendations, Individual Communications and Inquiry

Procedures and the latest round of Concluding Observations to assess how the treaty bodies are
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currently using the human rights framework to develop a positive obligation to provide sex
education. On a positive note, the treaty bodies are repeatedly, albeit not consistently, calling on
states to provide sex education so as to fulfil its human rights commitments. The CEDAW
Committee takes the most holistic approach calling on states to provide sex education to fulfil
women’s rights to education, health and equality in family life. It holds that sex education should be
a mandatory part of the curricula and address gender equality, violence, prevention of [STIs],
reproductive and sexual health rights, gender relations and harmful practices.'” It further stresses
that that sex education should pay specific attention to the needs of girls, seek to empower girls to
make responsible sexual choices, reduce teen pregnancy and guarantee women’s bodily autonomy. "
Under the Optional Protocol to CEDAW, the CEDAW Committee has held states accountable
under Article 10(h)(family planning) and 16(1)(e) (number of children) of CEDAW for failing to
provide information on birth control, although this has been in the context of health care rather
than sex education.” In contrast the HRC, CRPD Committee, CRC Committee and CESCR stress
the aim of sex education is to reduce STIs, maternal mortality and teenage pregnancy and generally

overlook the role sex education can play in fulfilling the fundamental human rights of girls and

women. 132

The treaty bodies are also implicitly drawing on several of the elements of the transformative
equality framework in developing an obligation to provide sex education. CESCR and CRPD
Committee use the disadvantaged element to stress that sex education should be targeted to rural
areas and at the community level."””” The CRC Committee draws on the structural element to
recommends that states ensure that the necessary human, financial and technical resources are

provided to design and implement sex education programmes.'**
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There is a growing awareness of the inter-woven commitment to sex education in the human
rights treaties. However, the treaty bodies are not addressing the three key obstacles to realising
comprehensive, human rights-based sex education in the classroom. First, as discussed in Section I,
one of the most pronounced trends is the inconsistencies in the content of sex education. The treaty
bodies appear to be aware of this challenge and routinely recommend that states provide
comprehensive and mandatory sex education. The problem is that the term ‘comprehensive’ remains
un-interrogated. Without clarifying what the treaty bodies mean by comprehensive sex education,
the recommendation rings hollow and leaves significant discretion to the state to develop its own
definition which may fall short of the treaty bodies’ implicit understanding of comprehensive sex
education. Moreover, apart from CEDAW, none of the treaty bodies have explicitly held that sex
education should include a human rights perspective. Without explicitly linking it to human rights
norms, the treaty bodies are overlooking the transformative potential of sex education which can
remedy gender power relations, sex-based stereotypes and ensure girl and women’s rights to life,
health, education, bodily integrity and freedom from violence. Second, there is no reference to
conservative religious and cultural norms that oppose the strengthening of comprehensive, human
rights based sex education in the classroom. Without explicitly addressing this, the treaty bodies’ are
missing out on making recommendations that tackle the de facto challenges to sex education. As a
result, their recommendations are at risk of being ignored or perceived as irrelevant which in turn
undermines the argument that there is a coherent positive obligation upon the state to provide sex
education in international human rights law. Third, the treaty bodies are not consistently addressing
the legal mechanisms and accountability structures that the state needs to put in place to fully realise
a positive obligation sex education. The final section examines how the treaty bodies’
recommendations could to be reformed so as to specifically address the most pressing obstacles to

sex education.
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IV.  Strengthening Sex Education at International Human Rights Law

At international human rights law there is a coherent positive obligation on states to provide sex
education so as to fulfil fundamental human rights, including a right to life, health, education and
gender equality. The UN human rights treaty bodies are beginning to express concern that states are
not fulfilling this obligation and providing recommendation to strengthen the delivery of
comprehensive, age and gender appropriate sex education, particularly in rural areas. This is a crucial
development in fully recognising the transformative potential of sex education. It is necessary to take
the next step forward and ensure that the treaty bodies’ recommendations address the de facto
challenges to realising sex education. The predominant obstacles to sex education are: (i) the
inconsistencies in the content of sex education; (ii) conservative religious and cultural norms that
limit access to comprehensive, human-rights based sex education and (iii) the lack of accountability
structures and enforcement mechanisms to ensure a positive obligation to sex education is realised.
These challenges raise complex legal issues, particularly on the role of religion and culture in
education. This section explores the legal arguments that support a robust positive obligation to sex
education and proposes how the treaty bodies’ recommendations can be modified so as to tackle the

obstacles to sex education.

1. Addressing the Inconsistencies in Sex Education
There are several simple recommendations the treaty bodies’ can make to address the knowledge
gap. First, it is important to clarify that the role of treaty bodies is not pedagogical. They are not
meant to be designing curriculum or creating teaching methods. Rather, the treaty bodies are
evaluating if the state’s sex education programs are consistent with its commitment to human rights.

Does it allow students to critically reflect on gender relations? Does it provide information on
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gender-based violencer Answering these questions does necessitate examining the curriculum but
the role of the treaty bodies is only to assess the state’s sex education program against a human
rights framework. If the provision of sex education is not comprehensive or is not approached from
a human rights perspective, the role of the treaty bodies is to recommend that the state ensure the
delivery of comprehensive, human rights-based sex education. While the treaty bodies are currently
encouraging states to do this, this recommendation could be strengthened by drawing on the
standards developed by UNESCO, UNFPA and the UN Special Rapporteur on the right to

education. The treaty bodies need to consistently recommend that the state provide:

mandatory comprehensive, gender and age appropriate, buman rights-based
education on sexual and reproductive health and rights of girls and boys,
particularly in rural areas, as part of the regular school curricula 7z accordance with
international standards developed by UNESCO, UNFPA and UN Special Rapportuer

on the right to education.

It is crucial to explicitly state the sex education is “human rights-based” as this emphasises the
normative content and aims of sex education and imports the rich and detailed standards used by
other UN actors. Linking “comprehensive” to “human rights-based” gives the term a more
determinate meaning and provides clearer guidance to state parties on the content of sex education.
Furthermore, it ensures harmony and consistency across the UN human rights framework." There
is a legal basis in the treaties that permits the treaty bodies to recommend that the state avail itself of
guidance and technical assistance from other international actors, such as the UN Special

Rapporteur on the right to education.” While this is no guarantee that states will provide sex
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education that is comprehensive and human rights-based, it can ensure that the treaty bodies

provide a more robust recommendation.

11 The Role of Religion and Culture

Arguably the biggest obstacle to recognising the state’s positive obligation to provide
comprehensive, human rights-based sex education is opposition from conservative religious and
cultural groups. These groups argue that it is against their religious and cultural norms to have
information on sex education in the classroom. Relying on the freedom of religion and belief
recognised in human rights law, they campaign to have sex education either removed from the
classroom, limit its content or to have individual or institutional faith or moral-based exemptions.
These arguments bring into focus the challenge of balancing competing human rights claims.
Comprehensive, human rights-based sex education is a necessary positive obligation to fully realise
women’s fundamental human rights but the right to the freedom of religion and belief means that
people are free to hold all manner of religious and cultural beliefs, including beliefs that limit the
delivery of sex education. How are these competing interests to be brokered? Justice Sachs of the
South African Constitutional Court recognised the depth of this challenge:

religious and secular activities are for purposes of balancing frequently as

difficult to disentangle from a conceptual point of view as they are to separate in

day to day practice...it is in this area that balancing becomes doubly difficult, first

because of the problems of weighing considerations of faith against those of

reason, and secondly because of the problems of separating out what aspects of

an activity are religious and protected by [human rights] and what are secular and

open to regulation in the ordinary way."’
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The achieve a proper balance it is necessary first, to examine how the rights of parents and children
to religious freedom are framed in the UN human rights system and second, domestic and regional
jurisprudence on role of religion and culture in the classroom when it limits the rights of others
provides illuminating examples of this balance in practice. Together these sources demonstrate that
conservative religious and cultural rights cannot be used to justify limitations placed on the delivery
of comprehensive, human rights-based sex education.

International human rights law takes a multifaceted approach to the freedom of religious and
cultural belief. Article 18 of ICCPR holds that everyone has the right to freedom of thought,
conscience and religion and protects the individual and communities right to manifest their religious
beliefs. Under Article 18(3) the freedom to manifest religion may be limited so as to ‘protect public
safety, order, health or morals or the fundamental rights and freedoms of others.” Nowak explains
that the restriction on religious freedom in ICCPR be ‘proportional in severity and intensity to the
purpose being sought.”** In contrast CEDAW does not recognise a right to religious freedom.
Rather it holds that cultural attitudes and beliefs need to be modified to ensure gender equality.'”
CESCR, CRC Committee and the CEDAW Committee have held that ‘no one may invoke cultural
diversity to infringe upon human rights guaranteed by international law.”"* CESCR further notes
that proportionate limitations on the right to cultural life may be necessary, especially in the case of
negative practices that infringe rights, again, implying that the balancing of competing rights and
freedoms is on a proportionality standard.'*! The CRC and CEDAW Committee jointly condemn
harmful practice based on socio-cultural and religious customs and values. They hold that
communities cannot rely on discriminatory social norms and cultural belief and harmful practices to
preserve their cultural identity.'* The ICCPR, ICESCR and the CRC contain specific provisions on
the relationship between religion, culture and education. They recognise the liberty of parents to

provide their children a religious and moral education.'” But again this freedom can be limited.
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Private faith-based institutions under Article 13(3) of ICESCR must conform to ‘minimum
educational standards as may be laid down or approved by the State.”'** CESCR further explains that
the state standards used in private institutions must be consistent with the goals of a right to
education articulated in ICESCR: dignity, tolerance, gender equality, human development and
respect for the environment.'* This means that private institutions which provide moral and faith-
based education must respect the normative aims of the right to education. Article 14 of CRC while
recognising the right of parents to instruct their children in religion, hold that the manifestation of
religion can be limited to protect the fundamental rights of others.

Prima facie, it would appear the international human rights law specifically recognises that
conservative religious and cultural values cannot be used to limit the delivery of sex education which
fulfils fundamental human rights for girls and women. The UN Special Rapporteur on the freedom
of religion and belief helpfully notes that ‘there is no general recipe for handling’ the conflict

between sex education and conservative religious or cultural based oppositions.'*

Recognising that
the freedom of belief and religion can be limited to ensure the human rights of others does not
provide any guidance on the exact parameters of this limitation. Domestic and regional courts have
been assessing claims for faith-based exemptions in the context of education and provide helpful
examples on how these rights can be balanced. The European Court of Human Rights (ECtHR) in
Dojan v Germany did not allow faith-based exemptions to sex education in public school.'” It used a
proportionality analysis and gave significant weight to the state’s aims in providing sex education.
The court relied on two contradictory characterisations of the state’s aims to justify limiting the
freedom of religion. First, the court repeatedly describes the delivery of sex education as the neutral
transmission of knowledge and further notes that sex education was presented in an objective,

critical and pluralistic manner. This implies that sex education should be value free. This is

problematic as this justification for limiting the freedom of religion is based on neutrality. This has
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the potential to reduce sex education to biological facts and ignores it’s the human rights and
transformative aims. Second, at the same time, the court draws on the normative aims on the right
to education. It notes that the state can pursue specific education goals such as encouraging
tolerance among people, diversity, developing the child’s individual moral views and independent
critical thinking skills. The court holds that the state’s sex education programmes furthers these
goals. It concludes that faith-based exemptions to sex education would undermine these aims. This
is the stronger, more compelling argument. It is the weight of the human rights at stake, such as the
right to education that explains why sex education is a necessary and compulsory positive obligation
on the state and justifies the limitation the freedom of religion and belief. This argument is more
consistent with the understanding developed in Section II that there is inter-woven human rights
commitment to comprehensive, human-rights based sex education.

The ECtHR also closely examined the manner in which freedom of religion and belief was
limited to demonstrate that it was minimally restricted and that respect was still been shown to
religious differences. The court drew a distinction between public and private space. There is a
difference between what is taught in the home about sex education which can explicitly be faith-
based and what is taught in the school, comprehensive human-rights based sex education. The
parents ‘were free to educate their children after school...thus their right to educate their children in
conformity with their religious convictions was not restricted in a disproportionate manner.”'*
Second, the sex education programme did not criticise any religious beliefs. The court noted that the
curriculum did not ‘put into question the parents’ sexual education based on their religious
convictions, as children would not have been influenced to approve or reject specific sexual
behaviour.”'* Thitd, the right to freedom of belief or religion ‘does not guarantee the right not to be

215(

confronted with opinions that are opposed to one’s convictions.”™ The UN Special Rappotter on

freedom of religion and belief has made similarly observations: a respectful attitude [to religion and
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culture] does not require avoiding sensitive issues.”””' The ECtHR is engaging in a true assessment. It
is not simply that sex education “wins” and the right to freedom of religion “loses”. There is still
scope for religion and cultural beliefs but due to the fundamental human rights at stake, it cannot be
used to justify limits on sex education in school.

Case law from South Africa and the UK where schools and parents wanted faith-based
exemptions to the ban of corporal punishment in schools also offers a useful precedent for
considering faith-based limitations to sex education. The CRC Committee has already unequivocally
held that faith-based justifications for corporal punishment are prohibited under international
human rights law. "** The domestic courts, however, provide more detailed arguments on this issue.
Similar to Dojan, on one hand there is the faith belief in corporal punishment and the right of
parents to raise their children in their religious tradition and on the other hand, the health, security,
dignity and equality rights of the child. The Constitutional Court in South Africa and the House of
Lords in the UK both held that the security, dignity and equality of the child were paramount.
Again, the courts examine the inter-locking and underlying goals of the human rights engaged in
banning corporal punishment. Justice Sachs in South Africa noted with corporal punishment ‘the
child is being subjected to...the indignity of suffering a painful and humiliating hiding deliberately
inflicted on him in an institutional setting” and the ban ‘has a principled and symbolic function,
manifestly intended to promote respect for the dignity and physical and emotional integrity of all
children.”'” Lord Bingham in the UK explained: ‘the statutory ban pursues a legitimate aim...the
legislation is intended to protect children against the distress, pain and other harmful effects of this
infliction of physical violence.”" It is the manner and severity in which the child’s dignity and
physical security is violated that allows the court to reject faith-based exemptions to the corporal

punishment. The manifestation of religious and cultural beliefs is limited because of the weight of
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the fundamental rights that are undermined by these beliefs and the state’s legitimate aim in
protecting these rights.

The South African and UK courts also considered the effects of the proposed faith-based
exemption. Lady Hale in the UK noted that the vulnerability of children supports a blanket ban. She
was also concerned that allowing exemptions in faith-based institutions would create inequality
between children. If an exemption was permitted then some children would be subject to corporal
punishment and some would not. Lady Hale asked: ‘how could [an exemption] be justified in terms
of the rights and protection of the child to allow some schools to inflict corporal punishment while
prohibiting the rest from doing so? If a child has a right to be brought up without institutional
violence, as he does, that right should be respected whether or not his parents and teachers believe
otherwise.”" This is an important insight because it means with respect to corporal punishment
there is no difference between public and private faith-based educational institutions. Justice Sachs
in South Africa drew a distinction between types of exemptions. He observed that the faith-based
exemption to corporal punishment were not administrative, regulatory or commercial in nature but
went to the principled foundations of a measure that was meant to ‘transform national civic
consciousness in a major way.”*® As an alternative argument the parents and faith-based schools also
argued that their consent to corporal punishment should be the basis for allowing the exemption to
corporal punishment. The courts rejected this argument and firmly held that parental consent was
not sufficient to override the child’s other human rights."”’

Turning back to the international plane and drawing these insights together, similar to
corporal punishment, limiting comprehensive, human-rights based sex education on the basis of
conservative religious or cultural beliefs denies all people, but especially girls and women their rights
to education, health, security and equality. Without proper knowledge and information girls’ life and

health can be at serious risk for complications of unwanted pregnancy. Sex education is a powerful
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tool to dismantle negative cultural attitudes and norms on the roles of men and woman and is a
transformative remedy to gender-based violence. These are fundamental, crucial and significant
human rights and the state has a legitimate aim in fulfilling these rights. Thus, conservative religious
and cultural norms cannot be used to justify limitations on sex education that fulfils these rights.
This analysis goes one step further than Dgjan and does not only draw on the normative aims of the
right to education but on all of the rights that are fulfilled by a positive obligation to provide sex
education. Private faith-based schools or individual exemptions to sex education are not permissible
as they create inequality amongst girls and women. Exemptions would go to heart of the
fundamental and transformative aims sex education seeks to achieve. Parents still retain the right to
instruct their children at home on sex and sexuality and sex education within the school cannot be
critical of different religious beliefs, thus there still is respect being shown to this important right.
However, the freedom of religion and belief cannot be used to justify limiting sex education. The
UN Special Rapporteur on religion forcefully noted that ‘it can no longer be taboo to demand that
women’s rights take priority over intolerant beliefs used to justify gender discrimination.”*®

How should the treaty bodies approach conservative religious and cultural norms in the
context of sex education? The UN Special Rapporteur on religion recommends a soft approach that
de-escalates conflict and reaches out towards particular communities.” A conciliatory approach is
crucial. There is no categorical approach that is guaranteed to be successful but UNFPA and the UN
Special Rapporteur on the right to education have been developing strategies that the treaty bodies
can draw on to help bridge tensions between religious and cultural beliefs and human-rights based
sex education. First, the treaty bodies can recommend that the state build strategic relationships
through dialogue with parents, community and religious leaders on the design and implementation

16(

of comprehensive human rights-based sex education.” Consultation and the patticipation of diverse

groups can ensure that unique and culturally sensitive solutions, that have the support of powerful
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local actors, are developed to conservative religious and cultural obstacles to sex education. Second,
the state can address the concerns of conservative religious and cultural leaders and any mis-
conceptualizations of sex education. For instance, there is often concern that sex education will
increase the rates of sexual activity among young people and the state can demonstrate with

16

evidence based arguments that this is not the case.'” Third, It can also be particularly helpful for the
state to familiarize parents and community and religious leaders using evidence that comprehensive
human rights based education aims not to undermine religious and cultural norms but to protect and
fulfil rights to health, education, gender equality and freedom from gender-based violence.'® The
main goal of a conciliatory approach is to establish and maintain respectful lines of communication
between the relevant parties while at the same time ensuring the delivery of comprehensive, human-
rights based sex education. However, the treaty bodies still must affirm the positive obligation on
the state to provide sex education regardless of conservative religious and cultural beliefs. The treaty
bodies can express concern when it is evident that conservative religious and cultural norms are
limiting sex education. They can remind the state that the freedom of religion and belief needs to be

limited so that the human rights of girls and women are fulfilled by accessing high quality sex

education in both public and private institutions.

111. Establishing Legal Accountability Mechanisms
The final obstacle that the treaty bodies need to address when evaluating the state’s sex education
programmes is the establishment of legal accountability mechanisms. Too frequently sex education
is treated as an option. Recognising that sex education is linked to the fulfilment of human rights
means that the state needs to establish and maintain a transparent and effective monitoring

16

system.'” Monitoring the enforcement of the quality of rights, such as quality education, is the new

frontier in socio-economic rights. Much work remains to be done in developing human rights
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frameworks to monitor quality.'®* This challenge is compounded with the multiple educational
structures that exist within the state: ranging from state to privately funded schools and the

16> These new educational models tend to

proliferation of public-private partnerships in education.
conceptualise education as a market good. They are often un- or poorly regulated and ‘a human
rights perspective is largely absent from the public discourse.”*® However, the UN Special
Rapporteur on the right to education reminds that ‘any arrangement...between the public
(government) and the private (a private entrepreneur, enterprise or entity) is and remains subject to
human rights laws.”'"” The state retains its human rights obligations and accountability ‘even when
outsourcing education to private actors.”*

Again, the treaty bodies are not designing specific accountability systems. The state has the
choice between legislation, regulation, internal audits and other curriculum monitoring devices. The
treaty bodies should remind the state that because sex education fulfils fundamental human rights, it
must be properly monitored. In the context of the delivery of comprehensive, sex education this
also means that states cannot argue that they do not have an obligation to monitor private
institutions. The treaty bodies can draw on Lady Hale’s equality arguments and the UN Special
Rapporteur on the right to education’s insights that the state cannot outsource its human rights
obligations. The accountability challenges for a right to quality education are just beginning to
theorized upon. At this nascent stage the treaty bodies can recommend that states monitor the

quality of sex education and remind states that they retain their human rights obligations in all types

of educational settings.

iv. Conclusion
Despite international guidance, there are serious challenges to delivering comprehensive, human

right-based sex education in the classroom. The lack of good quality sex education can have a
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devastating effect on the lives of girls and women and perpetuate cycles of gender disadvantage. The
UN human rights framework offers new ways of conceptualising and addressing these challenges.
Although none of the UN human rights treaties explicitly refer to sex education, a careful analysis of
the rights contained in various treaties demonstrates that there is a positive obligation on the state to
provide sex education to fulfil the fundamental rights of girls and women. Sex education is a
necessary measure to ensure girls and women’s right to life, health, education, gender equality and
freedom from violence. A human rights perspective also brings clarity in how to address the
obstacles to sex education. The treaty bodies in their monitoring role can recommend that the state
approach sex education as an issue of human rights. Furthermore, the treaty bodies can remind the
state that there needs to be legal accountability monitoring and mechanisms in place so that
individuals can enforce the state’s positive obligation to provide sex education regardless of the type
of school they attend. Perhaps most importantly a human rights approach offers a framework in
which to mediate the role of conservative religious and cultural norms and the delivery of
comprehensive, human-rights based sex education. Due to the significance of the human rights that
are fulfilled by sex education it is necessary and proportionate to limit the role of conservative
religious and cultural norms in delivery of sex education in the classroom. Using the international
human rights framework to reconceptualise sex education as a positive obligation necessary to fulfil

human rights can help ensure that women and gitls are able to live empowered and equal lives.
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