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Abstract
Complicity provides a perfect place from which to take steps towards a doctrinally clear and

coherent criminal law. In particular, by acknowledging in the complex mass of cases a

requirement that the accomplice contribute to the principal’s crime. That takes effect dif-

ferently in assistance and encouragement compared to procuring: (a) an accessory’s assist-
ance or encouragement must make a significant contribution to the principal’s crime, but

does not need to be a but-for cause, and (b) to procure an offence, an accessory must

cause it in a but-for sense. This requirement flows from how complicity can be justified

and determines the linguistic form of complicity. It extends to the end point of complicity:

overwhelming supervening events and withdrawal on the one hand, and sentencing on the

other. Fidelity to how we express, and label, the wrongs within participation are important

parts of the work we expect it to do. That includes what the wrong in complicity is (and

how participants are labelled), the limits in what one can do through another or intend

another can do, the causal claims we make in complicity and the differences between

forms of complicity. Without even a significant contribution, an accomplice is not meaning-

fully involved in the principal’s crime
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In complicity, like many other areas of English law, legal actors routinely and mistakenly sacrifice preci-
sion about doctrine for the sake of a purportedly practical application of the law. It is too easily accepted
that vague rules are the best answer for complex problems, even when that vagueness subverts the law’s
normative and linguistic foundations. Even the most extreme form of complicity, parasitic accessorial
liability, was, in 1999 recognised as difficult: ‘Intellectually, there are problems with the concept… but
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they do not detract from its general practical worth’,1 highlighting the choice being made between intel-
lectual rigour and practical value. That choice could be made differently. English lawyers can take small
but valuable steps to address this problem, and one sensible place to start is complicity. In particular, we
could clarify the contribution a secondary party has to make to the principal’s crime. The best way to
develop the current law would be that: (a) an accessory’s assistance or encouragement must make a sig-
nificant contribution to the principal’s crime, but does not need to be a but-for cause, and (b) to procure an
offence, an accessory must cause it in a but-for sense. This would improve the criminal doctrine at the
point of establishing liability, in ending liability, and in determining sentence. An accompanying advan-
tage is that this proposal does not require that we forge a new consensus on complicity, or indeed a first
consensus, on the theories underpinning complicity. Furthermore, by using the contribution in complicity
as a starting point to push for greater doctrinal clarity, a wider improvement to criminal law more generally
might be begun. Clarifying the need for contribution in complicity has been something the criminal law
should have done already.2 In the face of seemingly unresolvable tensions of principle, we can at least start
to make progress towards a better criminal law by accepting that small steps towards coherent doctrine
have value.

This is not a paper about the merits of Jogee.3 What is now the leading decision on complicity, from 2016,
has its proponents and some detractors. The decision removed the category of Parasitic Accessorial Liability.
Now, for each crime, an accessory is only liable if she assists, encourages or procures it, intending to assist,
encourage or procure it; where the crime requires fault, the accessory must intend the principal to have that
fault. There is certainly space to debate the value and effect of the decision.4 However, those debates can too
easily treat complicity as a special box of its own, seeing or promoting as exceptional problems which
predate Jogee and/or apply beyond it. For example, conditional intention, and the substantial injustice test
for appealing out of time, predate Jogee. So too did the removal of separate doctrinal rules for participants
in a common purpose; what remains is the predominant prosecution narrative that the defendants were ‘all in
it together’. On the substantive merits of Jogee itself, there is no good reason why, as a general rule, it should
be easier to convict a person of a second crime merely because a first crime has been committed. Even if it
were, there is certainly no good reason why such an extreme form of liability as parasitic accessorial liability
should be used to do so. Under parasitic accessorial liability, even the absence of contribution to the princi-
pal’s commission of the second crime, and the accomplice’s mere foresight of the possibility that the prin-
cipal would commit it, make the accomplice liable in full for it.5 In addition, an accomplice should have to
intend to contribute to each crime of the principal. And, also as now, the accomplice should also know
enough of the principal’s conduct and plans, to know of the criminality on the normal basis that the law
is deemed to be known. We have already felt the consequences of failing to articulate and test for doctrinal
components in complicity and instead relying on lay-led applications of vague doctrine. This is highly prob-
lematic. It makes inconsistent results more likely. It makes the law less coherent and less predictable. It
reduces the ability of the subjects of the criminal law to have fair warning of what conduct is prohibited
and live lives avoiding the criminal law. Courts relying on vague doctrine is not uncommon, and many
legal systems criminalise complicity without having a robust and precise explanation for it driving precise
legal rules. However, English law seems to have adopted, or fallen into, a far more opaque and conviction-
maximising position. That has permeated criminal legal culture, so that any steps away from the permissive
and often punitive vagueness are criticised (and some of the reactions to Jogee should be seen in that light6).

1. R v Powell and Daniels; English [1999] 1 AC 1, 11 (Lord Mustill).
2. See 1.3.2 and 1.3.4 below, with, for example, KJM Smith’s significant work in 1986 and 1991.
3. [2016] UKSC 8; [2016] UPC 7.
4. For the present author’s views, see Matthew Dyson, ‘Principals without distinction’ [2018] Crim LR 296.
5. Chan Wing-Siu [1985] AC 168.
6. The immediate response in Archbold was particularly revealing of the approach of its editor(s), for example, Archbold: Criminal

Pleading, Evidence and Practice 2017 (Sweet &Maxwell, London), [19–31] on waiting to see whether the courts in England and
Wales would decide to follow an Australian decision not applying Jogee.
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Instead of being about Jogee itself, this piece picks out something Jogee passed by without exploring
or justifying: what contribution the accomplice needs to make to the principal’s crime. Often there is little
doubt that an accomplice has either made a crime more likely and/or easier to commit, by supplying
assistance, encouragement or bringing the crime about in another way. However, English law is too
willing to assume that such a contribution has occurred and has little detailed law to test for it. The
best position is a two-part approach: to be liable for assisting or encouraging a crime, the accomplice
must make a substantial contribution to the principal’s commission of it; to be liable for procuring the
principal’s crime, the accomplice must bring the crime about.

The article considers complicity and its reform in four stages:

1. The normative gap in complicity;
2. The importance of language in complicity;
3. The threshold of complicitous conduct; and
4. The end of complicity.

The key point is that even if we cannot define complicity perfectly, we need to do better at contain-
ing the risks caused by the flexibility and comprehensibility we crave. That is particularly so where,
at the moment, those risks are being borne by defendants, and often, the most marginalised defen-
dants in society.7 Small improvements in our law can easily be implemented by judges recognising
threads from the existing law, while still centering the role of juries in finding facts and applying
normative tests to those facts. The law on complicity has continued for decades with an approach
of blurring justifications and foundational distinctions, such as between principal and accessory,
and it could potentially continue doing so. However, this proposal offers the opportunity to make
the law clearer, more intellectually rigorous, more internally coherent and align better with what
lay people, and lawyers, think the law is doing. Such a law is more likely to be better understood
and has a claim to be more likely to be followed. It also avoids treating complicity as an inchoate
offence, only worse, since the accomplice would not need to contribute at all and yet would still be
labelled as having done so.8

Normative Gaps
A first question is how complicity fits within the criminal law. If complicity liability is justified under
mainstream criminal law, there would normally be some form of responsibility for conduct or
outcome which the law has prohibited, and culpability in how that conduct or outcome came about. In
fact, English law has a gap in how it justifies participation through complicity, yet relies on language
which asserts that gap has been filled. Indeed, the language asserts to the world that the secondary
party contributed to the crime.

7. For example, Patrick Williams and Becky Clark, ‘Dangerous associations: Joint enterprise, gangs and racism - An analysis of the
processes of criminalisation of Black, Asian and minority ethnic individuals’ (Centre for Crime and Justice Studies, 2016).
Available at https://www.crimeandjustice.org.uk/sites/crimeandjustice.org.uk/files/Dangerous%20assocations%20Joint%
20Enterprise%20gangs%20and%20racism.pdf (last accessed 2 June 2022).

8. There have been attempts to argue complicity should be replaced with inchoate liability, not just supplemented, as in the
Serious Crime Act 2007 in England. This paper rejects that approach on the basis that there is something distinct and
worth criminalising directly when a person contributes to another’s actual offence, for example, R Buxton, ‘Complicity
in the Criminal Code’ (1969) 85 LQR 252; R Buxton, ‘Complicity and the Law Commission’ (1973) Crim LR 223; JR
Spencer, ‘Trying to Help Another Person Commit a Crime, in P Smith (ed.) Criminal Law: Essays in Honour of J.C.
Smith (London, Butterworths, 1987), cf., also GR Sullivan, ‘Doing Without Complicity’ (2012) 2 Journal of
Commonwealth Criminal Law 199.
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Derivate Trial and Full Labelling
In complicity, the prohibited conduct/outcome is defined by the crime committed by the principal, and so
too is the culpability required of the accomplice; accomplices are not made liable ‘some self-subsisting
crime’.9 ‘Derivative liability’ is therefore key to understanding English law.

The accomplice’s liability is ‘derived from’ the principal’s liability, but it is a special form of deriv-
ation. Derivation here does not have any sense of ‘lesser than’, like the work of a lesser artist copying a
master. Rather, it means ‘equal to’. The accomplice is liable to be indicted, tried and sentenced as if a
principal. This is set out in law from the 19th century, its current form being the Accessories and
Abettors Act 1861, s. 8. Indeed, it does not matter if some of the jury think the defendant was a principal,
and some think the defendant was an accessory.10 Some special cases aside, discussed below, the prin-
cipal must commit the offence before the accessory can be liable. All participants are then labelled in the
same way as having committed the substantive offence.

This ‘derivative but treated as equal’ rule is well-established law, despite its inherent difficulties. The
strongest practical argument in favour is in the ease for prosecutor narratives that the parties were ‘in it
together’ and no distinctions need to be drawn between the participants. In some cases, that takes the form
of a claim that distinctions cannot be drawn: that the evidence permits the conclusion that each defendant
was either a principal or an accessory but we cannot prove which. In that situation, convicting them all for
the same offence, rather than no offence, is an attractive proposition. However, there is an alternative:
convict all as secondary parties. That would require a principal offence be proven, but no principal
needing to be found. Arguably it does less unfairness to accept that, than to label and potentially
punish all but one as a principal when they might be accessories.

English law’s approach of equal labelling for principals and accessories arguably mischaracterises and
misrepresents what the accessory did.11 It groups all participants under the same label, such as “person
convicted of murder”, wiping out all nuance in discussing a potentially huge range of contribution and
culpability.12 This can be problematic both for the label the accessory receives, but also for the asserted
equality in what the accessory and principal did. It is far too blunt a labelling process. It does not properly
engage with social understandings of law by labelling offences and offenders, and it is difficult to justify
the automatic parity of labelling for all parties.13 Depending on one’s particular views about the role of
criminal law, this might take the form of a critique of the morality of the wrongdoing,14 or a less morally-
based position. The key levels of labelling appear to be about its audience: the criminal justice system, the
offender and the wider public, including any victim(s). On each level, offences generally, and participa-
tion in offences in particular, should be defined in a way that differentiates enough to obviously capture
the wrongdoing they purport to prohibit.15

9. For example, R v Robert Millar (Contractors Ltd) [1970] 2 QB 54, 72–73.
10. R v Gianetto [1997] Cr App R 1.
11. A Ashworth, ‘The Elasticity of Mens Rea’ in CFH Tapper (ed), Crime, Proof and Punishment: Essays in Memory of Sir Rupert

Cross (London: Butterworth, 1981) 45, 53. For a similar argument made in a paper published in 1978, albeit one that does not
use either of the terms ‘fair labelling’ or ‘representative labelling’, see DA Thomas, ‘Form and Function in the Criminal Law’, in
PR Glazebrook (ed), Reshaping the Criminal Law (London: Stevens, 1978) 21 James Chalmers and Fiona Leverick, ‘Fair
Labelling in Criminal Law’ (2008) 71(2) MLR 217, 226. See also R Sullivan, ‘First Degree Murder and Complicity—
Conditions for Parity of Culpability Between Principal and Accomplice’ (2007) 1 Criminal Law and Philosophy 271.

12. Here, and generally, ‘culpability’ is used both in the narrow sense of tests for mens rea which come lose to doctrinal tests for
fault, and in the wider sense of fault as a driving concern of criminal law.

13. Victor Tadros, ‘Fair Labelling and Social Solidarity’ in Lucia Zedner and Julian V Roberts (eds), Principles and Values in
Criminal Law and Criminal Justice: Essays in Honour of Andrew Ashworth (OUP 2012) 72.

14. Glanville Williams, ‘Convictions and Fair Labelling’ (1983) 42(1) CLJ 85, 85.
15. See, for example, Matt Gibson, Fair Labelling and the Temporal Stages of Criminal Law, available at https://

criminaljusticetheoryblog.wordpress.com/2021/11/26/fair-labelling-and-the-temporal-stages-of-criminal-law/, part of a larger
project to culminate in a monograph. Cf. Andrew Cornford, ‘Beyond Fair Labelling: Offence Differentiation in Criminal
Law’ (2022) OJLS (forthcoming).
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The debate about whether the accessory should be convicted of the same offence as the principal is
worth having, and is briefly referred to again, below (section ‘The Formulation of the Wrong in
Complicity’). Fuller discussion would require more space, but the issue does tie in with the theme of
this paper, of places where English law prioritises practicality over intellectual rigour.

Derivate Sentencing
While all participants are also liable to receive the same sentence, subject to narrow statutory excep-
tions,16 an accessory might well receive a lower sentence than the principal. Taking the example of
Jogee itself, the principal was sentenced to nearly 23 years in prison, while Jogee was initially given
nearly 21 years, reduced on appeal against sentence to 1817 (and on retrial for manslaughter, to 1218).
The precise grounds for deciding any differentiation are part of the normal sentencing matrix, turning
on aggravating and mitigating factors. The Sentencing Council guidelines do not give details of how
to sentence accomplices specifically. Indeed, there seems to be little by way of formal rules to differen-
tiate the accomplice as a class of participant, further reinforcing the idea that the underlying conduct/
outcome and associated culpability are derivative of crime, the crime committed by the principal.19

The structure of the guidelines suggests that being an accessory could be a factor at Step 1 assessing
the seriousness of the offence on harm and culpability. At the very least, the role of the accomplice in
the relevant harms in the principal’s offence, and the culpability for it, might be mitigating factors com-
pared to the principal. Judicial discussion of this question has been imprecise, the most common context
has been murder, and the application of what was originally section 269 and Schedule 21 of the Criminal
Justice Act 2003, now Schedule 21 of the Sentencing Act 2020. Courts have had to push back against
regular appeals by denying a formal distinction between accessory and principal in applying those guide-
lines determining the minimum term for the life sentence being imposed.20 The question is the relative
roles of responsibility and culpability. Significant discretion is being left to the sentencing judge, but the
Court of Appeal also seems to approve of, not just prefer not to intervene to change, similarly onerous
sentences for accomplices. In some recent cases, the Court of Appeal has confirmed sentences which
arrive at a similar period for the principal and accessory. What is strange is that the rare and minimal dis-
cussion that has taken place seems to focus on culpability, and does not also discuss responsibility, par-
ticularly not responsibility through causation. In R v Sanchez,21 in 2008, the Court of Appeal held that:

Although the culpability of the secondary party may in many cases be less than the principal, the sentences
must be viewed proportionately in the light of the policy of the law, that he who encourages the commission
of a murder or assists with the commission is to be dealt with as a murderer.22

In fact the trial judge applied a different starting point, reasoning that the defendant was an accessory and
not a principal. The Court of Appeal disagreed, applying that starting point under Schedule 21, increasing
the minimum term for the accessory from 3 years to 10 years, fixed by reference to the 14-year sentence of
the principal. The accessory had provided information about the location of the victim, and, it was
inferred, encouragement to the principal to kill the victim. The accessory was noted by the trial judge

16. For example, Road Traffic Offenders Act 1988, s. 34(5).
17. R v Jogee [2013] EWCA Crim 1433.
18. https://www.theguardian.com/law/2016/sep/12/ameen-jogee-jailed-manslaughter-police-officer-joint-enterprise-test-case#:∼:

text=Ameen%20Jogee%20jailed%20for%20manslaughter%20in%20joint%20enterprise%20test%20case,-This%20article%
20is&text=Ameen%20Jogee%2C%20whose%20retrial%20at,of%20a%20former%20police%20officer. (last accessed 1 May
2022).

19. But, cf., D Husak, ‘Abetting a Crime’ (2014) 33 Law and Philosophy 41.
20. For example, R v Height, Anderson [2008] EWCA Crim 2500 and the cases cited in the two following footnotes.
21. [2008] EWCA Crim 2936.
22. Ibid., [20].
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as not having the same level of responsibility, including not having played a part in the killing and any
encouragement to harm the deceased had been vague; however, most of the trial judge’s comments
related to culpability, whether through intoxication, knowledge, intention or later, regret.23

The line from Sanchezwas picked up in Semusu in 2021,24 where the principal’s sentence of 20 years was
confirmed by the Court of Appeal, and the accomplice’s sentence was increased from 16 years to 19 years.
While the trial judge held that the accomplice had played a secondary role,25 the Court rejected any signifi-
cant discount: ‘There is no reason to find that his culpability was markedly less than that of [the principal] in
what was truly a joint attack with a shared murderous intention’.26 (That was technically true, although it had
only been an intention to cause serious harm.27) The court itself found 20 years for the principal to be at the
lowest end of the permissible range,28 and that might have been part of why they did not want the accessory’s
minimum term to be much below that. The court maintained the distinction between the principal and acces-
sory that the trial judge had seen, but only by a one-year gap.29 That difference is apparent in the list of aggra-
vating features, where only the principal was described as attacking or injuring the deceased, but it was also
described as a joint attack with both offenders playing a part.30 This mention only of culpability in the formal
test from the Court of Appeal was contrasted in both cases with the approach of the trial judges, who also
noted differences in the level of contribution made by the accessories as factors relevant to their lower sen-
tences. In Semusu, the court expressly noted that Jogee reduced the number of cases where the accessory will
be convicted of murder with the principal, despite a ‘wide gap’ in culpability, because such accessories are
more likely to be convicted of manslaughter. That would be on the basis that the accessory only foresaw, and
did not intend, that the principal would cause death or serious bodily harm.31

The culpability line from Sanchez, and that implication from Jogee drawn in Semusu, were picked up
in Fearon at the end of 2021.32 The accomplice had only known of the presence of a knife moments
before it was used by the principal. That knowledge moments before the use of the knife seemed to
be more operative on sentencing than the fact that the accomplice was not the person using it.
However, this particular discussion about culpability in relation to a knife used to kill is slightly
unusual. In Kelly in 2011, the Court of Appeal heard a number of appeals on Schedule 21, particular
for multi-handed offences. One of the most significant aspects was that where the accessory does not
take, nor is a party to the taking of a knife, the starting point set by s. 5A, of 25 years, does not apply.
Instead, participation in the crime knowing of the knife would be an aggravating feature of the
offence. In that sense, the accomplice’s responsibility for the principal’s offence is lower when not
linked to the knife, and that appears to be linked to a causative argument. Kelly was cited in Fearon,
though in Fearon the court did not discuss responsibility or causation expressly.

It might be noted that far more structure in sentencing nuance between accessories and principals has
been achieved in other legal systems. In some, defined discounts in sentencing for secondary parties exist
in the criminal code,33 and others have guidelines for a structured reduction based for some accomplices,
for example, those who were ‘minimal participants’ in a criminal offence.34 It is not completely clear
whether this flows only from culpability differences, or also from responsibility, particularly causation.

23. Ibid., [28].
24. [2021] EWCA Crim 513.
25. Ibid., [13].
26. Ibid., [26].
27. Ibid., [23], that it was not an intention to kill was said to be a mitigating factor of ‘only limited force’.
28. Ibid., [25].
29. Ibid., [27].
30. Ibid., [12].
31. Ibid., [20].
32. [2021] EWCA Crim 1706, [19]–[25].
33. For example, Germany §§ 27, 49 Strafgesetzbuch.
34. For example, US SentencingGuidelinesManual §3B1.2 (2007), discussed by L Chiesa, ‘Criminal Participation in the United States’

in A Reed and M Bohlander (eds), Participation in Crime: Domestic and Comparative Perspectives (Routledge 2013), 485.
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Normative Gaps
Here is the conundrum: what contribution and culpability is enough to make a person an accomplice (and
thus liable to be treated, labelled and sentenced as a principal) but also one who might be sentenced to less
punishment for reasons at least related to that contribution and culpability?

In part, the conundrum might come down to how legal actors construct liability. Liability is first deter-
mined by thresholds, binary tests which are sequentially passed. This is then expressed in a scalar output,
a sentence. However, the threshold appears to be very low, bringing the trial, label and sentencing
outcome into play for many more cases.

More than that, the threshold appears to ignore the very thing that the labelling of participation
requires: that there was aiding, abetting, counselling or procuring. The meaning of those words will
be discussed in the next section. We turn first to consider the normative gap in justification for complicity
liability: how does the criminal law justify and delimit liability in complicity now.

The short answer, well-known amongst those working in the field, is that there is no clear justification
and limitation. Courts rarely do better than the Supreme Court in Jogee, which merely said that the
accomplice ‘shares’ in the physical act and culpability of the principal:

In the language of the criminal law a person who assists or encourages another to commit a crime is known as
an accessory or secondary party. The actual perpetrator is known as a principal, even if his role may be sub-
ordinate to that of others. It is a fundamental principle of the criminal law that the accessory is guilty of the
same offence as the principal. The reason is not difficult to see. He shares the physical act because even if it
was not his hand which struck the blow, ransacked the house, smuggled the drugs or forged the cheque, he has
encouraged or assisted those physical acts. Similarly he shares the culpability precisely because he encouraged
or assisted the offence.35

The claim seems to be that the accessory has a portion of the responsibility and culpability of the
principal, through being part of the physical elements of the offence, and by encouraging or assist-
ing the offence generally. No normative justification is offered, other than that the accessory has a
share in the main offence.

Principals. Quantifying the portion of the main offence shared by the accessory is difficult. For a start, how
English law decides who commits a crime as a principal is itself unclear. The simple understanding is that
it is the person who fulfils the physical elements/actus reus of the offence. However, as soon as there is
more than one person involved in the crime, more than one might be involved in bringing about those
physical elements. There does not appear to be any clear test for how much is enough. In Gnango,36 a
difficult case on the edge of complicity and principalship, Lord Kerr said:

In Smith & Hogan’s Criminal Law, 13th ed (2011), p 215, para 8.5.1.1, the following definition of joint
principals is given: ‘D1 and D2 are joint principal offenders where each does an act which is a cause of
the actus reus’. Unlike the position in a joint enterprise, no common purpose is required in order to
render those who cause or contribute to a cause of the actus reus guilty as joint principals. What is
required is that each must contribute by his own act to the commission of the offence with the neces-
sary mens rea.

In fact, Lord Kerr was in dissent on the outcome of the case, but that does not appear to affect the value of
this statement. Lord Kerr’s approach to principalship would have been necessary for the members of the
court who approved of that route to liability.

35. R v Jogee [2016] UKSC 8.
36. [2011] UKSC 59. The case found murder liability for a person who engaged in a gunfight with another, ‘Bandanaman’, when

one of Bandanaman’s bullets killed a bystander.
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Under Lord Kerr’s analysis, ‘a contribution’ from each individual was enough to make a person a joint
principal. The very fact that the definition of principal remaining unclear is made less practically prob-
lematic by accomplices being able to be treated as principals for trial and sentencing.37 There is still
the difficult decision of how to distinguish the principal from the accessory, and whether contribution
to the commission of the crime is a useful mode of analysis. This article argues that contribution is a
useful marker, but there is a great difference in scale and role between the principal and the accomplice.

Causation in Complicity? The case authorities on causation within complicity do not offer a clear answer to
our conundrum of what contribution and culpability is enough to make a person an accomplice. Most
judges seem to appreciate some causative role, but without being able to label it as a but-for cause,
they have not agreed an alternative test. To take one of the most recent examples, prior to moving to
the Supreme Court, Toulson LJ attempted a formulation of a causal requirement in the Court of
Appeal in R v Mendez and Thompson38 in 2010. He described the minimum requirement as ‘some causa-
tive link’.39 The case was about parasitic accessorial liability, but the Court was speaking of secondary
liability more broadly. The difficulty came in defining that link, as the only practical example given
related to counselling, not to aiding. This was in the context of R v Calhaem,40 discussed below.
Toulson LJ, giving the judgment of the court,41 held:

The prosecution do not have to satisfy a ‘but for’ test, i.e. that P’s act would not have happened but for D’s
assistance or encouragement: Attorney General v Able [1984] QB 795, 812 and R v Calhaem [1985] QB 808.
To require the prosecution to satisfy a ‘but for’ test would be to place an impossible burden on them in many
cases and would be liable to produce perverse and unprincipled results. Where a victim (V) is attacked by a
group, it may well be the case that if any one of the group had not taken part in the attack the outcome would
have been the same. If the prosecution had to satisfy a ‘but for’ test in relation to each defendant, the result
would be that no defendant had committed the offence, whereas it is proper to regard each as having contrib-
uted to it. So it is no defence for D to say that without his assistance or encouragement the offence would still
have occurred. However, in both Attorney General v Able and R v Calhaem the court recognised that there
must be a connecting link between D’s assistance or encouragement and P’s act, without attempting a
precise definition of the connection, other than to say (in R v Calhaem) that P’s act must be done within
the scope of D’s authority or advice. As an example, the court postulated a case where D encouraged P to
kill V, and soon afterwards P became involved in a football riot in which he used a weapon and killed V,
without realising that the person he attacked was the same person as D had encouraged him to kill.
Although P had done what D encouraged him to do, there would have been no link between D’s encourage-
ment and P’s act. For D to be found guilty jointly with P, D’s conduct must (objectively) have constituted
assistance or encouragement at the time of P’s act, even if P (subjectively) did not need assistance or
encouragement.

Toulson LJ was picking up on one of the pivotal cases, R v Calhaem,42 often taken to show that there was
no formal way to test for the causation requirement in complicity. The phrasing on that analysis nonethe-
less was in causal terms, such as the accomplice ‘commanding’ or ‘instigating’ the principal’s crime.43

In Calhaem, the secondary party wanted to have another woman, V, killed, and thus she hired P to kill
V. P decided not to carry out the murder, intending to fake the murder attempt instead. This fake attempt

37. See generally, Dyson, ‘Principals without distinction’.
38. [2011] QB 876.
39. Ibid., [22].
40. [1985] QB 808.
41. [2011] QB 876, [23].
42. R v Calhaem [1985] QB 808 (CA).
43. Ibid., for example, 812, and approving further quoted passages using that term, for example, 815. For instigate, see, for example,

816.
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became a real homicide when, at, V’s property, Panicked in the face of V’s alarm. The accomplice was
liable for counselling murder. In Calhaem the Court of Appeal decided that there did not have to be any
causal connection between the counselling and the commission of the offence.44 There, the Court of
Appeal acknowledged that some earlier cases had interpreted “counselling” to require causation but none-
theless, liability would be found by focusing on the scope of the authority or advice once contact had been
made, rather than its causative impact. This represented a significant expansion of liability, or rather, a
solidification of the most expansive view that had been argued, most likely as the minority view.
Parker LJ, giving the judgment of the court, held:

We must therefore approach the question raised on the basis that we should give to the word ‘counsel’ its
ordinary meaning, which is, as the judge said, ‘advise’, ‘solicit’, or something of that sort. There is no impli-
cation in the word itself that there should be any causal connection between the counselling and the offence. It
is true that, unlike the offence of incitement at common law, the actual offence must have been committed, and
committed by the person counselled. To this extent there must clearly be, first, contact between the parties,
and, secondly, a connection between the counselling and the murder. Equally, the act done must, we think,
be done within the scope of the authority or advice, and not, for example, accidentally when the mind of
the final murderer did not go with his actions…

We see, however, no need to import anything further into the meaning of the word, unless authority drives us
to do so. It is of course possible, and both counsel took this course, to take examples of cases which appear to
be anomalous, whichever construction is put upon the wording. Such anomalies do not, in our view, assist.
There will always be cases in which difficulties are raised and they are disposed of in the ordinary way by
sensible action on the part of the prosecuting authority. So far as the authorities are concerned, there are in
them, we accept, phrases which may appear, at any rate at first sight, to assist the view put forward by Mr.
Carman.45

When challenged on the correct direction to a jury, that it should have included an element of causation,
the Court ruled that ‘the natural meaning of “abet” and “counsel” … does not imply any causal element
because, unlike “procure” these words do not even imply that the offence has been committed’,46 and for
counselling, it is enough that the offence ‘be done within the scope of the authority or advice’. Thus, for
the court the question of liability rested on whether the principal offence coincided with what was coun-
selled, not whether the principal offence occurred because of what was counselled. The court was keen to
reject a but-for test of causation, but did not reject the need for some causative potency. Hence,

proffered advice or encouragement which has no effect on the mind of the principal offender is not counsel-
ling… This is not to say that the counselling must be a cause of the commission of the offence. So to require
would be to insist that the counselling must be a sine qua non of the offence—i.e., that Dl would not have
committed the offence if he had not been counselled.47

These statements have some flaws but help us to see the importance of the issue of evidence within com-
plicity. Within complicity, the principal’s crime must take place, so it is difficult to see why each verb
must include that information. It is even more difficult to see why, if the verb does not, that the
meaning changes so significantly. Indeed, the statutory wording is ‘abetting’ and ‘counselling’, and ‘abet-
ting’ does seem to have a sense of the crime taking place, while ‘counselling’ does not. The modern term,
‘encouraging’ seems to mirror ‘counselling’. What seems more likely to be underlying this is a difficulty

44. [1985] QB 808. This was in response to argument from appellant’s counsel, summarised as ‘The jury were not directed on the
case of causation, which was never put to them. Authorisation is the wrong test. Both counselling and procuring require a sub-
stantial causal connection between the acts of the counsellor and the commission of the offence’. 809.

45. Ibid., 813–814.
46. Ibid., 817.
47. Ibid.
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of proof. It is incredibly difficult to show why a human agent acted. To show that a principal was able
to stab a victim to death because the accessory provided a knife, or the victim’s location, might in fact
be difficult but it is within the realm of external evidence. To show that a principal was persuaded by
an accessory is much more difficult. It first relies on evidence of the principal’s mind. Requiring that
general class of evidence is not unusual in the criminal law: subjective mental states like intention and
recklessness are normally proven by external evidence. However, proving persuasion is even more
difficult than proving something like intention. Intention represents a purpose, which can be inferred
from evidence. Why that intention exists is a step further closer to the very idea of motive which crim-
inal law has for centuries sought to exclude from fault elements. It is made even more difficult by the
reality that principals might see no advantage in giving evidence which also implicated the accom-
plice, even where the principal was resigned to being convicted, most obviously when pleading
guilty. Given how hard it is to prove where a purpose comes from, Calhaem rejected requiring it.
That does not mean there are no intermediate options.

In a case of encouragement, as contrasted with assistance, the Law Commission suggested that the
encouragement ‘must have the capacity to act on P’s mind’. Similarly, KJM Smith argued that rather
than proving an effect in fact, it should be shown the conduct ‘at least carried the potential to cause or
help the principal to act in the way he acted’.48 Smith’s work is persuasive. It highlights how frustrating
the authority is on the relevance of causation was in the mid-1980s, and it is not clear it has significantly
improved since then. Smith’s view was that the fact that principal offence has to be proven to have been
committed shows that even in the case of encouragement, there is an underlying causal basis. For the
assisting form of complicity, there an inescapable assumption of some causal contribution or influence.49

Causation Calling for a Formulation. As already noted, the same underlying thread of causation has not been
tied up into a practical test. The way that the court put it in R v Mendezwas that D’s conduct must (object-
ively) have constituted assistance or encouragement, even if P (as a matter of fact about him/herself) did
not need assistance or encouragement. Whereas the provision of assistance need not involve communi-
cation between D and P, encouragement by its nature involves some form of transmission of the encour-
agement by words or conduct, whether directly or via an intermediary. An un-posted letter of criminal
inspiration would not be encouragement unless P chanced to discover it and read it. Similarly, it
would be unreal to regard P as acting with the assistance or encouragement of D if the only encourage-
ment took the form of words spoken by D out of P’s earshot.50

Perhaps the most important difficulty with Calhaem is that an event can be causally relevant to an
outcome without being a but-for cause. This is hardly a novel proposition, but it is one recently approved
at the level of the Supreme Court in respect of the Covid pandemic and insurance cover.51 Within com-
plicity, the Law Commission has taken the view that while in most cases, there will be no issue as to
whether P was aware of S’s encouragement, a rule requiring at least awareness of the encouragement
was necessary for where there was doubt. They gave the example of words shouted by D, a football spec-
tator, in a large crowd some distance away from an incident on the pitch involving P: in this situation, the
prosecution would have to prove that P had been aware of the encouragement.52

A case also sometimes cited to support the argument that causation is needed in complicity is Luffman
in 2008.53 The accessory was alleged to have counselled the principal to commit murder. The Court of
Appeal held that, following Calhaem,

48. KJM Smith, ‘Complicity and Causation’, [1986] Criminal Law Review 663, 675.
49. Ibid., 676.
50. [2011] QB 876, [49].
51. The Financial Conduct Authority v Arch Insurance [2021] UKSC 1.
52. Law Commission Report 305, Participating in Crime, (2007, Cm 7084), [2.36].
53. [2008] EWCA 1739.
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there must be some connection or causal link between the counselling, aiding and abetting and the commission
of the offence…whether that causal link can be described as substantial or simply a connection, in our opinion
there was sufficient evidence before the jury upon which it could properly conclude that such a causal link or
connection was sufficiently substantial to satisfy this requirement.54

The judicial discussion clearly accepted that but-for causation was too high a standard to be required, but
was postulating something less than that. The last significant analysis was in 2012, when Toulson LJ
touched on the role of causation in R v Stringer.55 This was another parasitic accessorial liability case
on murder but again, engaging with the general principles of secondary liability.

The court raised a formulation of ‘material contribution’ to an offence: the accessory’s conduct should
be ‘treat[ed]…as materially contributing to the commission of the offence, whether or not P would have
acted in the same way without such encouragement or assistance’.56 The idea of material contribution is
known to tort law, covering situations where a defendant’s conduct was not necessarily a but-for cause
but influenced in a measurable way the outcome.57 It has a niche use in tort law in narrow situations where
requiring the claimant to prove that but for the defendant’s wrong, the claimant would not have suffered
the loss, would lead to unacceptable results.

Toulson LJ went on:

D’s conduct must have some relevance to the commission of the principal offence; there must, as it has been
said, be some connecting link. The moral justification for holding D responsible for the crime is that he has
involved himself in the commission of the crime by assistance or encouragement, and that presupposes
some form of connection between his conduct and the crime.58

Toulson LJ thus went further than just countenancing a ‘material contribution’, he also considered
what might happen after the accomplice acted. He raised an idea that would, in Jogee, find expression
as the defence of an overwhelming supervening event:

There may be cases where any assistance or encouragement provided by D is so distanced in time, place or
circumstances from the conduct of P that it would be unjust to regard P’s act as done with D’s encouragement
or assistance.59

However, the only example given of such a distancing from the principal’s crime was of a highway-
man who, riding out to rob with two others, turns aside; the highwayman would not be liable for the
robberies committed by the others on that day. It might look odd to modern eyes that such encourage-
ment earlier in the day should fall away since ‘possibly he repented, at least he did not pursue it’ and
‘at the time the fact was committed [did not give] any engagement or reasonable expectation of mutual
defence and support’.60 Here, the explanation turns towards encouragement, rather than actual aid.
The offence the other two highwaymen committed would have been encouraged by the presence of

54. Ibid., [39]–[40].
55. [2012] QB 160.
56. Ibid., [50]: ‘If D provides assistance or encouragement to P, and P does that which he has been encouraged or assisted to do,

there is good policy reason for treating D’s conduct as materially contributing to the commission of the offence, and therefore
justifying D’s punishment as a person responsible for the commission of the offence, whether or not P would have acted in the
same way without such encouragement or assistance’.

57. Bonnington Castings Ltd v Wardlaw [1956] AC 613; Williams v Bermuda Hospitals Board [2016] AC 888; see, for example,
Jane Stapleton, ‘Cause-in-Fact and the Scope of Liability for Consequences’ (2003) 119 LQR 389.

58. [2012] QB 160, [48].
59. Ibid., [52].
60. Ibid.
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another offering further arms against resistance or arrest. This is another example of how nebulous
liability for ‘aid’ is; nebulous but evidently wide.61

We are left, in the words of Toulson LJ (and Glanville Williams), trusting to the good sense of juries as
triers of questions of fact as well as the fairness of prosecutors in selecting charges. This is quite a sur-
prising amount of trust since the logical consequence is that they are given no directions on the meaning
of ‘aid’ nor how to apply it to the case in hand. In effect, the case law does not offer clarity and we are
forced to leave the matter to ‘common sense’ in laypeople and prosecutors; again, prioritising what some
see as a practical approach over doctrinal or intellectual rigour:

Whether D’s conduct amounts to assistance or encouragement is a question of fact. Professor Glanville
Williams commented in Criminal Law: The General Part, 2nd ed (1961), p 356, that it is sometimes difficult
to know what degree of assistance is to be regarded as aiding. Several centuries of case law have not produced
any definitive legal formula for resolving that question. This is unsurprising because the facts of different cases
are infinitely variable. It is for the jury, applying their common sense and sense of fairness, to decide whether
the prosecution have proved to their satisfaction on the particular facts that P’s act was done with D’s assist-
ance or encouragement (subject to the qualification that if no fair-minded jury could properly reach that con-
clusion, the judge should withdraw the case).62

The qualification, that the judge should withdraw from the jury a case where no fair-minded jury could
properly reach the conclusion, is similarly difficult to substantiate. This difficulty of causation in practice
has led the Law Commission to conclude that ‘D’s conduct need not cause P to commit the principal
offence and need not make any difference to the outcome’.63

There is a further, instrumental, reason for complicity, in that it might provide ways to convict despite
problems of evidence. Evidence can be difficult to obtain for many offences, but it might be particularly
difficult in complicity cases. Multiple parties involved in the crime might make the evidence opaque.
Hence a defendant can be convicted without it being proven whether she or he was an accessory or a
principal. This is particularly valuable for a group of offenders, and especially for unplanned crimes
where there might be no earlier trail of evidence. However, this kind of reasoning is not a justification,
just an intuitive appeal to convict because it suits a particular policy. Lord Hutton came close to saying as
much in R v Powell and Daniels; English in 1999,64 when he referred to ‘practical concerns’ and the
‘need to give effective protection to the public against criminals operating in gangs’, both of which over-
rode ‘considerations of strict logic’. The difficulty is how it protects the public to be able to easily convict
of the most serious crime that took place those who are not meaningfully connected to it.

Academic Engagement with Causation in Complicity. Academics have presented a range of options for the
core justification of complicity. This paper does not claim to be building a new justification, and indeed,
aligns with a significant body of existing work. It attempts to show how a concrete proposal for recognis-
ing a significant contribution to the principal’s crime as a requirement of liability for assisting or encour-
aging would improve specific parts of the law. This might be useful across the wide range of roles that an
accomplice might perform in connection with a principal.65

61. Toulson LJ was citing the discussion in Foster onHyde’s case (1672), Crown cases, 3rd ed, 354, but notes that the slightly earlier
discussion in Hale, proceeds on the same basis. In Hale, a further highwayman is noted, one who remains liable for the robbery
though he had, just before, turned back to secure his company: Hale, Pleas, vol.1, 537–8.

62. [2012] QB 160, [51].
63. Law Commission Report 305, Participating in Crime, (2007, Cm 7084), [2.31].
64. [1999] 1 AC 1, 25.
65. See for one approach to connection in this context, arguing for a wider concept of imputation beyond the normal single offender

paradigm: Paul. H Robinson, ‘Imputed Criminal Liability’ (1984) 93 Yale LJ 611, esp. 632–647. That paper is quite closely tied
in some particulars to specific doctrines, like felony-murder. It is not clear that English law now applies the same idea of imput-
ation within complicity, at least, not in the form under the Accessories and Abettors Act 1861, s. 8. However, the reasoning in
the paper is interesting, in particular, the discussion of a causal theory running through imputation.
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Many commentators have argued that some level of causative contribution is needed. Perhaps most
fully articulated was KJM Smith’ argument that there has been some residual sense of consequence
and linkage between the accessory and the principal:

It has always been implied in the concept of complicity that [D’s] involvement… did make some difference to
the outcome and as a consequence of this, accessories have been implicitly linked to the harm element in the
principal offence.66

From a more theoretical perspective, and based on the law in the USA, Moore’s work has quite thor-
oughly argued against non-causal explanations for complicity.67 Moore phrases the importance of
causal contribution more generally in the law. He ultimately concludes that aiding another to cause
harm is not a distinct basis for blame and punishment, and instead falls under the normal causal
rules. He takes this a step further, and argues for the elimination of the principal/accomplice distinc-
tion, a conclusion this paper does not endorse.68 For Dressler, causation as a requirement for acces-
sories matches the general relevance of causation to deciding whom to punish.69 He argues for reform
to complicity and offers a number of options. One is to include ‘substantial assistance’ as a require-
ment of a form of complicity. However, it was not seen as being a causation approach, though it was
said to have similarities to one. Some of the same logic, similar to that of KJM Smith, is also the basis
for this paper. Gardner has come to a similar conclusion that there is no way to participate in the
wrongs of another other than by causation, though this starts from the position that English law
assumes the need for causation.70

By contrast, Kadish frames the accessory’s contribution not in terms of causation about the crime, but
rather in terms of influencing the will of the principal.71 He rejects the possibility of describing the accom-
plice as causing the action of the principal, instead the principal ‘freely and voluntarily chose to act’.72
Other arguments in this direction have been made, at times including a preference for inchoate liability.73

Finally, Rebecca Williams has recently argued for the importance of causation in complicity, perhaps
as a form of ‘semi-causation’.74

There is another group who point out some difficulties with how to apply causation within complicity.
A leading critic was Glanville Williams, and that criticism was recently amplified by Catarina Sjölin.75

Williams wrote in 1989 that:

Principals cause, accomplices encourage (or otherwise influence) or help. If the instigator were regarded as
causing the result he would be a principal, and the conceptual division between principals…and accessories

66. KJM Smith, A Modern Treatise on the Law of Criminal Complicity (1991), 19.
67. Michael S Moore, ‘Causing, Aiding, and the Superfluity of Accomplice Liability’ (2007) 156 University of Pennsylvania Law

Review 395.
68. Such ‘unitary’ systems do exist, see, for example, Italy Art. 110, and, arguably, Austria §12; Antje du Bois-Pedain,

‘Participation in Crime’ in K. Ambos et al. (eds) Core Concepts in Criminal Law and Justice (CUP, 2019).
69. Joshua Dressler, ‘Reforming Complicity Law: Trivial Assistance as a Lesser Offence’ [2008] 5 Ohio State Journal of Criminal

Law 427.
70. John Gardner, ‘Complicity and Causality’ (2007) 1 Criminal Law and Philosophy 127, 139–140 cf. Lindsay Farmer,

’Complicity beyond Causality: A Comment’ (2007) 1 Criminal Law and Philosophy 151.
71. Sanford H. Kadish, Complicity, Cause and Blame: A Study in the Interpretation of Doctrine, (1985) 73 California Law Review

323
72. Ibid., 327.
73. For example, R Buxton, ‘Complicity in the Criminal Code’, (1969) 85 LQR 252; R Buxton, ‘Complicity and the Law

Commission’ (1973) Crim LR 223; D Yeager, ‘Helping, Doing and the Grammar of Complicity’ (1996) 15 Criminal Justice
Ethics 25.

74. Rebecca Williams, ‘What is the Theoretical Basis for Accomplice Liability?’ in B Krebs (ed), Accessorial Liability after Jogee
(Hart, Oxford, 2019).

75. Catarina Sjölin, ‘A Step Away from Liability – Withdrawal and Fundamental Difference post-Jogee’ in B Krebs (ed),
Accessorial Liability after Jogee (Hart, Oxford, 2019).
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would vanish. Indeed, it was because the instigator was not regarded as causing the crime that the notion of
accessories had to be developed.76

It is clearly the case that linking the accessory to the principal’s conduct operates as an exception to the
normal rule that the free, informed and deliberate action of a person breaks any causative chain to earlier
causes.77

Williams’ expression of the issues was quoted with approval by Lord Bingham in one of the leading
criminal law cases on causation, R v Kennedy (No 2).78 Williams seemed to prefer to talk in terms of an
accessory influencing, persuading or inspiring, rather than causing the principal’s act.79

The claim, made by Williams, Bingham and Sjölin, that to require causation by the accessory would be
to make the accessory into the principal, and therefore must be resisted, seems appealing at first. It provides
something that looks like a distinction between principal and accessory. However, it might be doubted on
both practical and theoretical grounds.

First, it must not be forgotten that that does not seem to be a distinction the rest of the law of complicity
values. For over 170 years English law already treats accessories as if they were principals for trial, labelling
and sentencing, so the only difference remaining is in the test for being a principal or an accomplice. That is,
as discussed above, one that seems to turn first on causation, and to a lesser extent, as discussed below
(under ‘The Importance of Language in Complicity’) on the fault elements. And that difference does not
therefore have any effect in practice. More generally, not requiring causation at all simply makes it
easier to convict, and that person will then be treated as a principal. This is hardly protecting the value
of a difference between principals and accessories.

Second, on theoretical grounds, if the definition of a principal’s role in causation is imprecise, it is not
obvious that it formed the grounds for differentiating complicity and principalship. Instead, there is an
opportunity now for different levels of causation to ground those two forms of participation. Picking
up what Lord Kerr said in Gnango, causal contribution might be shared between co-principals. There
seems to be no reason in principle that accessories might not also causally contribute. Indeed, if they
do not it seems very difficult to meaningfully say they have assisted/aided the offence, and impossible
to say they have procured it. The only possible place where causation could be said to be irrelevant
seems to be encouraging/abetting/counselling, but even there a role for significant contribution is
needed for the law to make sense. Put another way, if the defendant can show that his words did not con-
tribute to the principal’s crime at all, or even made it less likely, how can they meaningfully be said to be
encouraging, abetting or counselling it? The key step seems to be to accept that a person can make a sig-
nificant contribution to the crime of another, but at the same time not be liable at all without further ele-
ments being satisfied. This takes us onto the relevance of language to claims about complicity.

The Importance of Language in Complicity
As noted already, the language we use to describe wrongdoing is an integral element of the existence of
that wrongdoing, for the public, the defendant, the victim(s), and the wider justice system. The labelling
of the offence in criminal law is important. Less commonly remarked upon is the need for the right lan-
guage for the constituent parts of liability. That applies for components of liability like fault terms includ-
ing intention and recklessness no less than elements like causation and consent. For present purposes, it is
the language of complicity that is important. Four examples of the importance of phrasing complicity
correctly will be considered here: (a) the wrong in complicity, (b) the limits of complicitous verbs, (c)
the forms of complicity and (d) distinguishing between forms of complicity.

76. Glanville Williams, ‘Finis for novus actus’ [1989] CLJ 391, 397.
77. Most recently, and famously, expressed in Kennedy (No 2) [2008] 1 AC 269.
78. [2009] 1 AC 269, [17].
79. Williams, ‘Finis…’, 392.
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The Formulation of the Wrong in Complicity
The first example of the importance of language in complicity is what the accomplice is connected to:
the principal, or the crime. ‘It is the assistance, not the ultimate crime, that must be intended by the
secondary party’, or so the English Court of Appeal wrote in Bryce in 2004.80 There a person was
liable as an accessory for transporting a principal to the location of an attack, even when trying to dis-
suade that attack. Nonetheless, the judgment of the Supreme Court in Jogee was a recent example of a
court noting that in practice, fault components are often described in terms of P’s crime, even if strictly
they apply to P herself:

If the crime requires a particular intent, D2 must intend to assist or encourage D1 to act with such intent. D2’s
intention to assist D1 to commit the offence, and to act with whatever mental element is required of D1, will
often be co-extensive on the facts with an intention by D2 that that offence be committed. Where that is so, it
will be seen that many of the cases discuss D2’s mental element simply in terms of intention to commit the
offence. But there can be cases where D2 gives intentional assistance or encouragement to D1 to commit
an offence and to act with the mental element required of him, but without D2 having a positive intent that
the particular offence will be committed. That may be so, for example, where at the time that encouragement
is given it remains uncertain what D1 might do; an arms supplier might be such a case.81

And again, in the second half of the judgment:

In cases of concerted physical attack there may often be no practical distinction to draw between an intention
by D2 to assist D1 to act with the intention of causing grievous bodily harm at least and D2 having the inten-
tion himself that such harm be caused. In such cases it may be simpler, and will generally be perfectly safe, to
direct the jury (as suggested in Wesley Smith and Reid) that the Crown must prove that D2 intended that the
victim should suffer grievous bodily harm at least. However, as a matter of law, it is enough that D2 intended
to assist D1 to act with the requisite intent. That may well be the situation if the assistance or encouragement is
rendered some time before the crime is committed and at a time when it is not clear what D1 may or may not
decide to do. Another example might be where D2 supplies a weapon to D1, who has no lawful purpose in
having it, intending to help D1 by giving him the means to commit a crime (or one of a range of crimes),
but having no further interest in what he does, or indeed whether he uses it at all. 82

Stating that the defendant was an ‘accessory to murder’ is a simple and common shorthand. The full
form, something like ‘accessory to the principal committing murder’ or ‘assisted/encouraged the principal
to commit murder’, is clearly more cumbersome. English law has adopted the derivative liability principle,
thus in general the accessory’s liability is tethered to the principal’s. As the Supreme Court note, in group
violence cases there might be little harm in the slip of language that the accessory is connected to the crime
not to the principal. However, that slip can risk further imprecision which does matter. The error typically
starts by saying that the accessory has to have a fault element about the crime itself. The Supreme Court
even noted that risk in the text above, but their judgment was not as clear as it could have been on the
issue. As the example of supplying weapons shows, the accessory need not intend that the crime take
place. The accessory might have no interest in it at all and might even desire the crime not to take
place.83 This kind, what might be called a ‘disinterested assistor’, was central to the case of National
Coal Board v Gamble,84 cited with approval in Jogee.85 However, if the accessory assists or encourages
the principal, intending to assist or encourage the principal, knowing ‘any facts necessary to give the

80. Bryce [2004] EWCA Crim 1231, [61].
81. Jogee, [10].
82. Jogee, [90].
83. Dyson and Buxton, Letter to the Editor [2016] Crim LR 638.
84. [1959] 1 QB 11.
85. Jogee, [9].
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principal’s conduct or intended conduct its criminal character’,86 that is enough liability linked to the prin-
cipal. For example, if the principal commits a homicide offence, this is enough or manslaughter. To be liable
for more, attention turns to a further element of the accomplice’s fault. If the principal’s crime is one requiring
fault, the accessory must intend for the principal to act with that fault, as noted in the first quote above.

In addition, this language issue becomes more pressing if the fair labelling difficulties with labelling an acces-
sory as having committed the offence are taken seriously. One option would be to replace the Accessories and
Abettors Act 1861 with a secondary party is convicted of the offence of ‘being a secondary party to X offence’.
In form it would mirror the inchoate liability under, say, s. 1 of the Criminal Attempts Act 1981. For example, D
was a secondary party to murder in the same way that D attempted to commit criminal damage. This has the
advantages that you better label the wrong and allow flexibility of sentencing. This approach is tried and tested in
other jurisdictions, and has long been known to English lawyers.87 The same principle was inherent in plan of the
LawCommission, in proposing what became the Serious CrimeAct 2007. There, under the heading of ‘parity of
culpability’,88 at least in the sense that without S intending P to commit the offence, only liability for ‘encour-
aging or assisting’ the offence should be available. This might require a fact-finder, including a jury to determine
whether D was a secondary party or a principal, which is no bad thing.

The Limits of Complicitous Verbs
We turn now to purported problems of language legal actors which affect participation generally, and
complicity in particular. This brings us to a discussion of when you can act through another, and what
you can intend another to do. Both are important in setting limits on what causative role an accomplice
can perform, as well as the underlying argument about the importance of language in complicity.

What Can You Do Through Another? The first example is about what one can do through another. The doc-
trine of innocent agency applies where the human agent of the physical elements of the offence was ‘inno-
cent’, that is, lacking in capacity and/or lacking fault. When it applies, it turns the human being who used
the innocent agent into a principal. The most common example is of delivery: the postperson who delivers
a blackmailing or explosive letter or the child administering a poison according to the plan of the
mother.89 The innocent human agent falls out of the legal picture, much as the baseball bat used to
kill is irrelevant to the liability of the hitter.

Some have argued90 that the English language does not always permit a person to be described as per-
forming a verb through another. The reasoning appears to be about the limits of the concepts involved in
the relevant verbs. The fact patterns raised by English courts have been having sexual intercourse and
driving. Those relevant verbs, at least in their modern forms, are ‘penetrate’ and ‘drive’. The claim is
that it cannot be said that ‘A, using B’s penis, penetrates C’; nor can it be said that ‘A drives using
B’s body at the wheel of a car’. It is not clear whether the claim is that one can never perform
conduct through another. That would be the broadest claim, since the other large class of offences,
result offences, can clearly have their ends achieved through the use of an innocent agent. A can, by pack-
aging a bomb delivered by a postwoman, B, cause the death of C.

It is difficult to be sure of the logic underlying this claim about the limits of some verbs. It appears to be
a difficulty with an unknown number and range of verbs being used indirectly, mediated through another

86. Jogee, [16].
87. This is the position in Germany, for example. The German Criminal Code distinguished between S who induces P, and S who

merely aids P, with the aider liable under a lesser heading and for a lesser sentence: §§ 25–27, 49 Strafgesetzbuch.
88. Law Commission, LC305, Participating in Crime, Cm 7084, [1.5]–[1.9].
89. Michael (1840) 9 C& P 356. English law is still unclear when it will permit ‘semi-innocent agency’, where the agent is liable for

an offence, but the deemed principal might be liable for a greater offence.
90. Most famously, JC Smith, Aid, Abet, Counsel, or Procure, in P.R. Glazebrook (ed), Reshaping the Criminal Law: Essays in

Honour of Glanville Williams (London 1978), 135.
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human agent. Agency like that in everyday and non-criminal use might not have featured these kinds of
fact patterns, leaving a sense of unease in the use of the verbs. Agency, in its wider and lay sense, of one
acting on behalf of another, might not normally in everyday usage have included sexual activity. So too,
driving seems to involve more individual voluntariness than might in common parlance be described as
permitting the control to be another’s. The same might be true in other languages, particularly cognate
ones. This is not an instance where the claim is articulated that legal English must track common
usage; it is most commonly stated or assumed simply that the verbs do not permit this use at all. No evi-
dence for this restrictive reading is typically cited. And even if verbs were so restricted in the past, it does
not seem to be necessary now. No confusion would be caused using verbs indirectly, or mediated through
another agent, if used carefully and appropriately, as all words should be in a legal context.

If the claim, that there are some actions which one cannot commit through another, is treated as correct, inno-
cent agency will be ruled out and such situations will have to be handled through complicity. In particular,
English law developed an exceptional form of complicity, procuring the physical components of those offences.91

Since the principal was not liable because of lacking the fault required, the principle of derivative liability would
prevent the accomplice being liable. To get around this problem, English law accepted the possibility of the
accomplice procuring something less than the full offence. The classic example is Cogan and Leak,92 where
D1 tricked his friend, D2, into thinking D1’s wife consented to have sex with D2. D1’s wife did not consent;
D2’s conviction for rape was quashed as he, having believed his friend, was not reckless about the wife not con-
senting while D1’s conviction was affirmed. However, it was expressly decided on ‘justice and common sense’,
and because D1 admitted liability as a procurer, not on technicalities of pleading. In this particular case, the rele-
vant offences have changed sinceCogan and Leakwas decided. As of 1May 2004, to avoid liability for rape, D2
would have had to have a reasonable belief in consent: s. 1(1)(c), Sexual Offences Act 2003.

However, after Jogee there is the difficulty that the fault element in complicity has changed and it is
unlikely that the procurement route is still available. While Jogee itself did not discuss procuring, it
treated the discussion of the fault element of assisting and encouraging as if it were universal. If the
same rules apply to procuring, then the accomplice will now have to intend that the principal have the
relevant fault element for the offence (as shown in the quote from Jogee on the preceding page). In a
fact pattern like Cogan and Leak that will mean the husband would have to intend that his friend not
have a reasonable belief in the wife’s consent. That was clearly not what he intended on the facts as under-
stood.93 The fact pattern leads us to infer that the friend would not have had sex with the wife without the

91. For one perspective on this issue, see Richard Taylor, ‘Complicity, legal scholarship and the law of unintended consequences’
(2009) 29 Legal Studies 1.

92. [1976] QB 217. See also R v Millward (1994) 158 J.P.N. 715 (CA) on ‘driving’.
93. On some fact patterns, assisting or encouraging could also be the basis of the complicity where the full offence is not committed,

not just procuring. In Cogan and Leak, for example, the husband communicated with the friend, so encouragement would lie.
And more generally, here, one narrative is that the husband was trying to create a situation where no crime was being committed
by his friend. The issue might be whether the husband intending to bring about all of a rape offence except the friend’s mental
state about rape means the husband did not have precisely the same purpose as the friend. As will be discussed in section 2.4, if
both parties were pursuing the same conduct, so both assistance and encouragement are relevant. In neither of those is the
accomplice technically required to intend the crime to take place in order to be liable, though quite possibly will intend that.
Additionally, these situations are related to the principle or rule that a defendant cannot manufacture the conditions of his or
her own defence. Such a rule or principle seems to underlie from rules in the law of intoxication and in loss of self-control
(Coroners and Justice Act 2009, s. 55(6)(a)-(b)). Most defences deny or reduce the culpability of the defendant, so seeing it
in those places is not that surprising. There are deeper questions about whether it should apply in justifications, and tends
not normally to be referred to there. The reason ‘manufacture a defence’ and the ‘procure the actus reus within complicity’
style of situation are different turns on what is achieved in each case. In Cogan and Leak the husband sought to avoid a
crime being committed at all, by the absence of a fault element in the person who commits it, rather than the presence of
some other exculpating element. Since the missing fault is not linked to the person seeking to avoid liability, but in the under-
lying crime from which that person’s liability is derived, the situation seems different. It might be closer in form to defences
which remove the underlying unlawfulness, not just act to exculpate the defendant. Particular thanks to Alex Sarch for discus-
sion on these points.
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lie making him believe the wife consented. Alternative scenarios, like the lie simply made the sexual
encounter more exciting for the friend, do not seem plausible on the facts. In the particular case of
sexual offences, an alternative offence might be found, such as s. 4 of the Sexual Offences Act 2003,
causing a person to engage in sexual activity without consent. The logic might be that the husband
causes his wife to engage in sexual activity without consent and without reasonably believing in her
consent. It might also be possible to argue that the husband commits the s. 4 offence against the friend.
It seems doubtful the husband reasonably believes in the friend’s consent, when the husband has lied
about the wife’s consent in order to trick the friend into having sex. While this might provide some cover-
age for the facts of Cogan and Leak it would clearly be labelling less transparently the wrong, and invok-
ing less stigma. The s. 4 offence has a much wider range of conduct, from a woman forcing a man to have
sex, to making another person watch pornography. Of course, more generally, other offences with a
‘causing another’ form like this are not widely available. The result would be that if innocent agency
does not accommodate the having sex through another, and procuring does not any longer, there might
well be no offence committed. The best solution is to confront, and reject, the argument that the
English language does not permit the legal sense of ‘a person has sex through another’.

Similarly, what of where the wrong only exists because of some quality of the person who actually carries
out the physical components? Thus, the offence of bigamy is constituted when D marries during the course
of the lifetime of his wife. If P, unmarried, tricks D into marrying again while D’s wife still lives, it is difficult
to say that P has ‘married during the course of the lifetime of P’s wife’ since P has no wife. The principal is a
person who brings about the commission of the physical components of the offence, it does not matter
whether those components are results, conduct, or even states of affairs. Nor need P have a wife, only
that he causes D to marry during the course of D’s wife’s life. Thus, the doctrine is not deeming S a principal
to avoid the limits of language, it is recognising the mechanics of principalship.

What Can You Intend About Another? The second example of a problem of linguistics is what one can
intend. There is a view within philosophy of action, that ‘intention’ can only meaningfully be used in
the description of a person’s own body or which that person can sufficiently control.94 This view
holds that it would not normally be possible to say that ‘D intends P to kill’ nor indeed, that ‘D
intends P both to kill and to intend to kill’. The argument starts by saying that P can only intend to
control his own body, and D is a separate human body. It concludes by offering control in some other
sense. However, outside of situations where D does in fact control P, which would be addressed
through procuring, that control ability would be absent between D and P. In commenting on Jogee,
Simester has argued in exactly the same terms:

Save in special cases of causing or procuring, S cannot intend that P will do X. S can of course act in order to
help or encourage P to do X: S can intend his or her own act of helping or encouraging P’s action. But S can’t
intend P’s action. Neither can S intend P’s mens rea.95

Simester does not cite authority for this point, but it is tied into the wider tradition of thought less-
discussed by lawyers.

This is deep philosophical water. It might help to separate intention into bare intention, without any
act, intentional action, of doing something intentionally or intending to do so, and further intentions,
which expands beyond intentional action, that is, it extends to the ends towards which present actions
serve.96

94. See, for example, Donald Davidson, Essays on Actions and Events 2nd ed. (2001, Oxford: Oxford University Press). It also
appears to how significant works in the field are phrased, for example, RA Duff, Intention, Agency and Criminal Liability:
Philosophy of Action and the Criminal Law (Oxford, Basil Blackwell, 1990); AP Simester, Fundamentals of Criminal Law:
Responsibility, Culpability, and Wrongdoing (Oxford, OUP, 2021).

95. Andrew Simester, ‘Accessorial liability and common unlawful purpose’ (2017) 133 LQR 73, 85.
96. Duff, Intention, Agency and Criminal Liability, 39.
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The law currently has no other terms but intention to capture purpose with regard to an object within
the canon of mens rea. If we wish to describe the accessory’s mental state as a purpose about the princi-
pal’s conduct and mental state, intention is the only word we have. If ‘intention’ is inapt to describe an
accomplice’s mental state about the principal’s acts and mental state then that would leave a gap. Note,
the idea of ‘intending to help’ another, which the law still requires in any case, is not directly about the
mental state of the other, it is about the accessory’s mental state about the effect of the accessory’s
conduct.

One option is to describe A’s conduct in a different formulation. The closest we have is offences where
an additional fault element is added on to conduct, but not in the common method of an ‘ulterior intent’,
like ‘intending thereby to injure, aggrieve or annoy’ in s. 24 OAPA 1861. The main example of this form
of non-‘intention’ purpose in mens rea is a formulation about purpose, in particular ‘for the purpose of’.
This formulation of the fault of a person is relatively rare. One example is in the offence of voyeurism,
‘for the purpose of obtaining sexual gratification’ in s.67(1) Sexual Offences Act 2003). This phrase does
not perform the same semantic work as ‘intention/intend’, and its core use is in offences where there is
already some conduct and other mental state already engaged. However, it does lead to a similar outcome.
One problem in using it is how rare the formulation is in existing law. The other problem is that if we were
to start using it here, it would be unclear why we do not use it in the rest of the law. The argument might
go that, if intention is meant to capture purpose, why not just refer to ‘purpose’ throughout. This might be
worth considering. Nonetheless, while using a mens rea term of ‘intention’ clearly has some problems,
but it is unlikely that anytime soon we could replace it.

Similarly, while a new term might be found, though inserting it into the criminal law might be difficult,
since English law has not added a new fault concept for nearly a century, not since recklessness was
inserted (albeit that it was not given its present two-limbed form until the late 1970s).97 It is also not
clear what this term would be.

At least for the moment, the better option is to consider whether the linguistic limits of ‘intention’ are,
ultimately, a choice. Just like Glanville Williams having a preference for influencing, persuading or
inspiring, rather than causing as noted above, we are delimiting between shades of meaning. The
legal sense of ‘intend’ might be wider than the philosophical sense. It might, for instance, match lay
use, where ‘intend’ and ‘purpose’ might merge more. Lay definition is indeed a standard touchstone
in law generally. A football fan might have as his purpose that his team score. He might grasp that
purpose in his mind and even through it at the television, where he sees the image of his team’s
player approaching the opposition goal. The fan might be described as wishing, hoping, desiring,
wanting and perhaps even praying that his team score. In the loosest sense, football teams are thought
to play better when their supporters support them; in the most direct sense, this was the will of the indi-
vidual supporter. A simple comparison of prayer might be revealing. In the lay sense, it might be thought
of as a request, expressing a desire. It is done with an acknowledgement that the entreaty might not be
granted but typically with the belief that it might be. That seems to track many of the component elements
of an intention.

The same logic looks unremarkable elsewhere in the criminal law, such as within impossible attempts.
Under the Criminal Attempts Act 1981, s. 1(2), a person is liable for attempting to carry out a crime that is
in fact impossible to commit. This includes something being impossible in the way the defendant
attempted. Section 1(3) makes clear that even if the intention to carry out the course of conduct which
would amount to an offence is in some way defective, it will still be sufficient if the facts were as the
defendant believed them to be. The logic seems to be that the defendant must believe that his means
can influence the outcome of the attempt. In the same way in complicity, when assisting, encouraging
or procuring the principal, the accessory must intend to assist, encourage or procure. What makes the

97. See, for example, M Dyson, ‘R v Hancock and Shankland (1986)’ in P Handler et al. (eds), Landmark cases in Criminal Law
(Hart: Oxford, 2017).
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accessory liable for, say, murder, is his intention to be an accessory to murder. That involves the acces-
sory intending that the principal intend to kill or intend to cause grievous bodily harm, an intention that
the accessory must have while encouraging, assisting or procuring.

Causal Claims in Complicity Language
Having addressed the limits of the language we use for verbs of complicity, we return to the underlying
problem: that those verbs and the very language of complicity relies on causal claims. The opposite claim
would seem ridiculous but for the fact that it is routinely made. How can A ‘assist’ B if B does not benefit
in any way? How does A ‘encourage’ B if B is no more likely to commit, or interested in, the crime? To
create a separate and technical legal meaning to ‘assist’ or ‘encourage’ might be permissible in certain
circumstances, but to strip them of a core of their lay meaning is illogical and damaging to the criminal
justice system generally.

That the terms assist and encourage, no less than procure, require a form of causation is also supported by
other rules in the same context. One option would be to prosecute under the Serious Crime Act 2007, Part II.
Encouraging or assisting a crime, intending or believing it would take place under ss. 44–46 of the Act covers
conduct which is capable of encouraging or assisting a crime. There are some ill-defined limits to what that
covers, along with some difficult issues of impossibility under the Act, but the very fact that the Act had to
use language of ‘capable of encouraging or assisting’ in those sections, makes it clear that it sought a wider
scope than normal accessorial liability. An act which in fact could not assist or encourage should not be
included within the scope of liability there, just like it should not be sufficient for complicity.

Indeed, Parliament removed the possibility of liability for attempting to assist or encourage in the
Criminal Attempts Act 1981, s. 1(4)(b). However, if complicity does not require any proof of causation,
the criminal law seems at the least to be subverting much of the effect of that Parliamentary rejection. That
is, if the assistance or encouragement need not have any causal effect within complicity, there is much
less pressure to consider liability for doing acts which were more than merely preparatory to assistance
and encouragement.

The place that these causal claims are strongest is in procuring, but there are further nuances to the
meaning of these terms. We therefore turn to consider the different forms of complicity.

Distinguishing Between Forms of Complicity
The modern use is to truncate the ‘aid, abet, counsel and procure’ found in the Accessories and Abettors
Act 1861, s. 8. These four physical element words are often, in modern language, summarised as liability
for one who ‘assists or encourages’. There ‘aids’ equates to ‘assists’ without difficulty. However, ‘abets,
counsels or procures’ is mostly, but not completely, equivalent to ‘encourages’. In particular, while pres-
ence at the scene of the crime is the only thing that distinguishes abetting (present) from counselling
(absent), procuring could cover more than encouragement, in that it need not involve communication
with the principal. For that reason, while three modes are practically important (excluding abetting as
a separate mode), all four will be discussed below.

More than simply a matter of language, the content of each term has had a significant impact on the
development of secondary liability more broadly, especially its fault element. That is, different modes of
being a secondary party tend to provide different justifications for liability as well as different standards
of, and evidence for, fault. The nuance that we need to engage in here is in respect of what has been called
‘consensus’, a ‘meeting of the minds’.

Perhaps the clearest exposition of the four modes of accessory liability came in Attorney General’s
Reference (No.1 of 1975)98 the Court of Appeal held that each of the four words, aid, abet, counsel

98. [1975] QB 773.
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and procure, had a separate meaning. S had ‘laced’ his friend’s drink, and when the friend drove home, he
was stopped by the police and ultimately convicted of driving with an excess quantity of alcohol in his
body under section 6(1) of the Road Traffic Act 1972. The Attorney-General was particularly motivated
by the fear that a person might claim to have laced the drink in order to avoid a friend being disqualified
from driving under section 93(1) of the 1972 Act: if that claim had legal consequences, particularly liabil-
ity as an accessory, such claims and the fear of them distorting the justice system, would subside. Liability
as an accessory could only flow from the Accessories and Abettors Act 1861. The Act was being inter-
preted in an unusual context, since unlike the majority of accessory liability situations, in a ‘lacing’ case,
S would not have to have contact with P before the offence took place, to the extent that P might be com-
pletely unaware of S’s actions.

LordWidgery C.J., giving judgment for the Court of Appeal, agreed in large part with the trial judge who:

took the view that in the absence of some sort of meeting of minds, some sort of mental link between the sec-
ondary party and the principal, there could be no aiding, abetting or counselling of the offence within the
meaning of the section.

So far as aiding, abetting and counselling is concerned we would go a long way with that conclusion. It may
very well be, as I said a moment ago, difficult to think of a case of aiding, abetting or counselling when the
parties have not met and have not discussed in some respects the terms of the offence which they have in mind.
But we do not see why a similar principle should apply to procuring. We approach section 8 of the Act of 1861
on the basis that the words should be given their ordinary meaning, if possible. We approach the section on the
basis also that if four words are employed here, ‘aid, abet, counsel or procure’, the probability is that there is a
difference between each of those four words and the other three, because, if there were no such difference, then
Parliament would be wasting time in using four words where two or three would do. Thus, in deciding whether
that which is assumed to be done under our reference was a criminal offence we approach the section on the
footing that each word must be given its ordinary meaning.99

This issue was then captured pithily by John Smith just three years later in a volume dedicated to
Glanville Williams:

procuring requires causation but not consensus; encouraging requires consensus but not causation; assisting
requires actual help but neither consensus nor causation100

It is notable that Smith thought actual help was needed for assisting, but gave way on the difficulties of
proving causation in encouraging. This article supports the view that causation is required for procuring
and assisting, but for encouraging as well.

Turning now to each of the four historic terms: aiding, abetting, counselling and procuring, it is
evident that their common meanings lend themselves more easily to certain fault element configurations
and justifications for liability and raise questions for causation too.

Aiding means to give help, support or assistance. Classic examples are R v Bainbridge,101 where S
supplied oxygen-cutting equipment used to break into a bank, and R v Betts and Ridley,102 where S
acted as a lookout. Liability for providing aid to another to assist in the other’s criminal purpose can
be justified on the basis that S has contributed to the crime taking place.

Abetting refers to behaviour which incites, encourages or commands an offence. Examples include
the encouragement to carry out the offence by calling out or shouting to the principal offender at the
scene of the crime. It is the other half of counselling: abetting occurs at the time of the offence;

99. Ibid., 779.
100. JC Smith, ‘Aid, Abet, Counsel or Procure’ in PR Glazebrook (ed) Reshaping the Criminal Law (1978), 134.
101. R v Bainbridge [1960] 1 QB 129 (CCA).
102. R v Betts and Ridley (1931) 22 Cr App R 148 (CCA).
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counselling occurs before the offence takes place. Since it is no longer relevant when the counselling
takes place, the category of ‘abetting’ is no longer significant, the work being done by the more modern
term of ‘counselling’. One example will suffice. In the well-known103 case of Wilcox v Jeffery,104

Wilcox, the publisher of a music magazine, went to a concert where the famous jazz musician
Coleman Hawkins was playing and lauded the performance in a review in his magazine. In fact,
Wilcox had also been one of the party to meet Hawkins at the airport. Hawkins’ performance was
in contravention of art. 1(4) of the Aliens Order, 1920, by failing to comply with a condition attached
to a grant of leave to land in the United Kingdom, namely, that Hawkins should take no employment
paid or unpaid during his stay, contrary to art 18(4) of the Order. Wilcox had not arranged Hawkins’
visit or the concert itself. Lord Goddard C. J. held:

There was not accidental presence in this case. The appellant paid to go to the concert and he went there
because he wanted to report it. He must, therefore, be held to have been present, taking part, concurring, or
encouraging, whichever word you like to use for expressing this conception. It was an illegal act on the
part of Hawkins to play the saxophone or any other instrument at this concert. The appellant clearly knew
that it was an unlawful act for him to play. He had gone there to hear him, and his presence and his
payment to go there was an encouragement. He went there to make use of the performance, because he
went there, as the magistrate finds and was justified in finding, to get ‘copy’ for his newspaper.105

Devlin J also stressed the benefit that Wilcox was deriving from Hawkins’ presence.106
Counselling means to advise or encourage the commission of the offence. Counselling has an alter-

native base, in the idea of authorising or indeed, commanding, the crime of the principal. This approach
focuses on the fault of S, rather than necessary to any effect on P. It seems to be assumed in practice that
advice, suggestion and even merely agreeing with what the principal already said he intended to do, are
sufficient, even though they are far from the paradigm of ‘ordering’ or ‘instigating’. This can be seen in its
most obvious form in prosecutions for incitement, the earlier inchoate form of counselling. There, by
responding to an advert (for child pornography) S could be liable for inciting P to sell: P had clearly
shown his desire to sell by publishing the advertisement.107 Similarly, as noted below, the language of
counselling tends to resemble that of conspiracy, the idea being that many acts of counselling become
conspiracies upon the positive reply of the person counselled.108

Procuring means to cause the crime to happen. In Attorney General’s Reference (No.1 of 1975) Lord
Widgery gave a definition of the last mode, procurement:

To procure means to produce by endeavour. You procure a thing by setting out to see that it happens and taking
the appropriate steps to produce that happening. We think that there are plenty of instances in which a person
may be said to procure the commission of a crime by another even though there is no sort of conspiracy
between the two, even though there is no attempt at agreement or discussion as to the form which the
offence should take. In our judgment the offence described in this reference is such a case.109

Many situations of procuring could alternatively be dealt with by being framed as counselling. Examples
are where S persuades P to commit a crime which P then commits. In some situations, procuring seems to
go beyond counselling, engaging in ‘bringing [the crime] about’ without communication and thus
without counselling. An example is the ‘lacing’ cases, where S procures an offence of driving while

103. A case still taught in the United States of America for this purpose, despite being an English authority from the 1950s.
104. [1951] 1 All ER 464.
105. Ibid., 466.
106. Ibid., 467.
107. Goldman [2001] Crim LR 822 (CA); see also DPP v Armstrong [2000] Crim LR 379.
108. Many acts in that the counsellor has to intend the crime to happen, rather than merely intend to give advice.
109. Attorney General’s Reference (No.1 of 1975) [1975] Q.B. 773, 779.
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intoxicated by secretly lacing P’s drink.110 The only significant case of procuring which could not be
counselling/abetting or aiding is where P did not wish to commit the actions and where he had not com-
munication with S, for example, S spikes P’s drink without telling P and where P did not wish to drive
above the limit. It would be strange, and a stretch of language, to say S ‘assisted’ P in P doing something
P did not wish to do.

Indeed, the line between procuring and counselling/encouraging can be difficult to draw. In practice, it
is not normally necessary to do so, and hence how the Supreme Court in Jogee sought to avoid even dis-
cussing procuring. However, we continue to strain the normal meaning of these terms, and their doctrinal
clarity, by eliding them when we could do better. We can do better if we consider the notion of consensus
referred to already or perhaps even better, ‘furthering the purpose of the principal’. To counsel or encour-
age, the normal meaning of encourage requires a positive effect on the principal. More than that, the posi-
tive effect must be in line with the aims of the principal. It must further the purpose that is then carried out
by the principal. If the encouragement involves a change of the principal’s plan, that change must be
accepted by the principal. By contrast, procurement needs neither communication from the accessory
to the principal, nor any sense of the accessory furthering the purpose of the principal. An example
might help.

The good scout.

A, a scout, sees B, an elderly person, who was standing by a pedestrian crossing, looking from one lane of
traffic to the other. A, determined as a scout to support others, assertively takes B’s arm, and walks B
across the crossing. Does A ‘help’ B? Arguably, only if it was B’s purpose to cross the street. If B is in
fact watching the road for a car to arrive to collect B, crossing to the other side might not further that
purpose at all. It could, however, be procuring: A might be said to procure B crossing the road. The difference
is that procuring does not require furthering B’s purpose.

Similarly, if A merely shouted ‘Go on, cross the road’, does A ‘encourage’ B? First, B might not hear A, so
there would be no encouragement even on the current interpretation of the rules. Second, B might not care
what A thinks, and the encouragement might have no effect. Indeed, it is even possible that A’s comment
makes B less likely to proceed; that B might still proceed cannot make A’s comment into encouragement.
And third and finally, A only encourages B if A shares the aim of B crossing the road.

To summarise the current way complicity is conventionally said to apply: would look like this.

The better position would be to articulate the requirement that, outside of procuring, of ‘significant
contribution’ is needed. It would make the law clearer, reducing the risk of misunderstanding and the
transaction costs in applying it. It would better justify complicity liability, as well as align with the lan-
guage the nature of the offending relies on to be understood and to convey censure. It also helps to avoid
unjust results. In particular, it meaningfully links the liability a person faces for their responsibility and
culpability for the actions of another. That would be expressed in the following way:

110. For example, Blakely and Sutton v DPP [1991] Crim LR 763.
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In these diagrams, ‘furthering’ is used to indicate that the accomplice is supporting the plans of the prin-
cipal. Common Purpose (‘CP’) is not needed for any form of complicity. It is sufficient, but it is not
necessary. The accessory need not intend the crime to take place. The next section turns to consider
what ‘significant contribution’ is.111

Threshold for Complicitous Conduct
The paper so far has shown that even though there are weak normative foundations for the law of com-
plicity as it is now, it has adopted a doctrinal position which does not make use of the most normatively
defensible set of requirements for liability. Some minimum level of contribution by the accessory to the
principal’s crime must be required. Without it, we would be in conduct crime or inchoate crime and that is
clearly not how the law is treating accessories, for trial, sentencing or labelling. The criminal law is cer-
tainly capable of employing a non-but-for form of causation and complicity is the only place where that
would be justified so far. The weak normative justifications can support that, at least.

Now is the ideal time to bring some rigour to the contribution that an accessory must make to the
principal’s crime. This is a step judges can take immediately. This would be a much smaller change
than those in Jogee, and that change has by now clearly been shown not to have unbalanced the crim-
inal justice system. It is also on a part of the law which Jogee did not have to rely on, so it does not
undermine the UKSC’s decision. It would also mark a small step towards improving one part of the
criminal law which is practically important as well as doctrinally difficult. It would offer hope that
other lax formulations of the criminal law might be improved over time. More generally, we have
already seen that if errors like this are not corrected, they tend to propagate. The model seems to be
this: (a) create form of criminal liability labelled as if there were a causative contribution to a crime;
(b) deny that that causal contribution is needed; and (c) where some effect of that need for contribution
is felt, in effect, irrebuttably presume that a causative role was played. This pattern even played out in
casting the net of criminal liability even wider pre-Jogee too. Parasitic Accessorial Liability was, in
part, based on the idea of escalation, that one crime leads to another.112 That escalation was then
the very thing that the formulation of PAL assumed, without testing for it. PAL has been removed
from the law, and such sloppy underlying reasoning should be removed as well.

The best position is a two-part approach: to be liable for assisting or encouraging a crime, the accom-
plice must make a substantial contribution to the principals’ commission of it; to be liable for procuring
the principal’s crime, the accomplice must bring the crime about. Put in reverse, why should we be crim-
inalising a purported accessory for an insubstantial contribution? The only reason seems to be that crim-
inalising more easily is a good thing. To defend that on deontological grounds would be very difficult; to
defend it on instrumental grounds would need a lot of evidence, that has so far not been shown. If there
was no contribution, then we are dealing not with derivative liability, but inchoate liability; that is, com-
plicity is not the appropriate area of criminal law but there might be an offence elsewhere, particularly
under the Serious Crime Act 2007.

The change to recognising ‘substantial contribution’ would be open to courts to make as an incremen-
tal development in the law from Calhaem, Stringer and Mendez. We can pick up by way of example a

111. There is an additional possible question, of that the mental state for each form of complicity should vary, but that is not dis-
cussed here. The most plausible case is that procuring might require an endeavour of a purpose, as already discussed.

112. For example, Powell and Daniels; English [1999] 1 AC 1, 14.
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case mentioned tangentially already: Attorney-General v Able.113 The defendant had published a suicide
manual to distribute to members of a euthanasia organisation and was subsequently charged with having
assisted and encouraged suicide. On appeal, the Court of Appeal referring to the need for but-for caus-
ation when the form of participation alleged was procuring, but held that the same causal strength was not
required for assistance and encouragement.114 It held that ‘it does not make any difference that the person
would have tried to commit suicide anyway’, so long as relevant person was assisted or encouraged to
commit suicide.115 The only additional element is that the causal contribution has to be significant.
The jury would have had to be sure that there was assistance or encouragement of a level that was suf-
ficient to merit conviction. Articulating that test a little more fully would benefit the jury in their work.

Alternatively this recognition could be given effect by legislation, but that does not seem necessary in
fact. Indeed, legislation already uses this causative language elsewhere.

The phrasing of ‘significant contribution’ is used elsewhere in the criminal law, to highlight
non-but for causes which are none the less relevant to our decisions about the relevance of an
issue. The most obvious example is in respect of the partial defence of diminished responsibility,
which leads to a conviction for manslaughter, not murder.116 The Supreme Court has felt able to
rely on the jury’s good sense of what a sufficient enough contribution was.117 This would be, like
many things within complicity, is still a jury question. Jogee emphasises that in general terms.
While there are reasons to re-consider how much we use juries to decide substantive questions of
law, the level of contribution can meaningfully be given to a jury. Another phrasing, ‘material con-
tribution’ is used in tort law, as already noted. However, that approach would normally lead to liabil-
ity for the proportion of the harm caused, not the whole loss. That proportional causation approach
does not fit the binary approach to liability for a given offence that the criminal law displays, and as
such a different form of language would better mark out the role the test is playing within criminal
law. “Significant contribution” uses language better suited to the role of the jury and chiming with
existing language elsewhere in criminal law. It remains a jury question, but one where it might be
possible over time to give examples if they were truly needed.

Note the new test is not formally a reversal of the burden of proof. Its application might nonetheless
might in practice ask whether the evidence raises an inference of contribution. Doing acts which could
and in the normal course of life would assist or encourage, might give the jury the sense that they did,
unless other evidence is available. That would not be a formal reversal of the burden of proof, but it
would highlight the decision-making the jury should engage in carefully, before convicting.

The End of Complicity: Overwhelming Supervening Events
and Withdrawal
A final benefit of tightening the expression of the requirement of an accessory’s contribution is that it
might assist with working out the ending of a person’s liability through complicity. The core issue is
how causation, if formally irrelevant, can be relevant to some concepts designed to remove or reduce
the accessory’s criminal liability.

It has already been shown that the current approach to sentencing does not categorically differen-
tiate the principal from the accessory as a matter of law, nor formally, as a matter of sentencing guide-
lines. The two factors that are raised in judicial discussion about sentencing accessories seem to be the
responsibility, and the culpability, of each defendant. The responsibility seems to include any

113. [1984] QB 795.
114. Ibid., 812.
115. Ibid.
116. See Homicide Act 1957, s. 2(1) and (1B).
117. R v Golds [2016] UKSC 61.
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causative role for both principals and accessories, but responsibility’s role in sentencing is less
remarked upon in complicity cases. Tightening the law on the requirement of a significant contribu-
tion by the accomplice who assists or encourages is itself a measurable and valuable achievement. As
noted above, it would bring even greater benefits if it fed through to raising the significance of con-
tribution as expressing responsibility for the crime for the purposes of sentencing as well.

Aside from a conviction and sentencing, the two ways we are interested in are the newly formulated
‘overwhelming supervening event’ and the established defence of withdrawal. In a sense, they are the flip
side of the same coin. In an overwhelming supervening event, defendants argue that their contribution has
been eclipsed by something the principal did; in withdrawal, defendants argue that they themselves have
removed their participation from the scope of liability. It would be absurd if only accessories who had
causally contributed to the principal’s crime could avail themselves of overwhelming supervening
event or withdrawal. That does not appear to be what the limited case law says either. If it did those
who had done less towards the crime would have fewer ways to reduce or remove liability, which is
hard to justify. It would also raise doubts about the very function of the defences: if no responsibility
for the principal’s crime is required, such as when there was an overwhelming supervening event or with-
drawal, why have defences which at least in part deny causation?

Overwhelming Supervening Events
The precise character of this concept is unclear, but in practice it operates as something the defendant
must first raise. The defendant argues that the prosecution has not proven its case by raising evidence
that there was in fact not assistance or encouragement (or surely, procuring) at the point the crime was
committed. There might have been in the past, but overwhelming supervening events intervened. In
Jogee’s terms, there was,

some overwhelming supervening act by the perpetrator which nobody in the defendant’s shoes could have
contemplated might happen and is of such a character as to relegate his acts to history.118

It is hard to be sure what the UKSC had in mind for this kind of provision. The only example given was of
highwaymen, where one of a trio does not in fact turn up to commit the crime. The example highlights the
overlap with withdrawal, though the language seems to suggest not any effort to remove influence
proven, but that the operative part of the contribution was no longer relevant.

Conversely, there may be cases where anything said or done by D2 has faded to the point of mere background,
or has been spent of all possible force by some overwhelming intervening occurrence by the time the offence
was committed. Ultimately it is a question of fact and degree whether D2’s conduct was so distanced in time,
place or circumstances from the conduct of D1 that it would not be realistic to regard D1’s offence as encour-
aged or assisted by it.

An early example is R v Hyde (1672), described in Hale’s Pleas of the Crown (1682), vol 1, p 537, and in
Foster’s Crown Law (1762), p 354. This was Foster’s description and explanation:

A, B and C ride out together with intention to rob on the highway. C taketh an opportunity to quit the company,
turneth into another road, and never joineth A and B afterwards. They upon the same day commit a robbery. C
will not be considered an accomplice in this fact. Possibly he repented of the engagement, at least he did not
pursue it. Nor was there at the time the fact was committed any engagement or reasonable expectation of
mutual defence and support, so far as to affect him.

118. Jogee, [97]. See also [12], [32]–[37], [64].
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In other words, on the particular facts A and B were not regarded as having committed the robbery with C’s
encouragement or assistance. Any original encouragement was regarded as having been spent and there was no
other assistance. (It appears from Hale’s account that C parted from A and B at Hounslow and that the later
robbery took place three miles away.)119

Another example might be found in even earlier case law, and Saunders and Archer from 1575.120

Saunders raised with his friend, Archer, how to remove his wife so that he could pursue another
woman. Archer recommended poison, and so Saunders prepared pieces of apple roasted with ‘arsenick
and roseacre’. Saunders gave the pieces to the intended victim, his wife.121 However, the wife, ignorant of
the poison, gave the pieces to her daughter, who later died. While there was initially doubt about the
liability of Saunders for murder, it was determined that there was no material difference in different
human beings being killed, the wrong being to kill a human being intending to do so.122 The greater dif-
ficulty was Archer: he had counselled a particular offence against a particular target, and a different target
died. Dyer, Chief Justice of the Common Bench held:

He did not assent that the daughter should be poisoned, but only that the wife should be poisoned, which assent
cannot be drawn further than he gave it, for the poisoning of the daughter is a distinct thing from that to which
he was privy, and therefore he shall not be adjudged accessory to it.123

The difficulty for the court was in determining exactly why the poisoning of the daughter was dif-
ferent to the poisoning of the wife. That difference did not matter for the liability of Saunders, why
should it matter for Archer? The modern way of perceiving the case is that the deliberate decision of
Saunders not to intervene when the wife offered the apple to the daughter was an overwhelming
supervening event in the sequence from Archer to the death of the daughter.

Plowden’s commentary on the case in his report attempts to draw a distinction using other exam-
ples, set out below. His commentary is a good summary of the views of earlier commentators. Before
turning to the specific examples he draws on, however, it is important to understand the difficulty he
faced in drawing such a distinction. This is highlighted by how Plowden himself bookends his
examples:

Note, it seems to me reasonable that he who advises or commands an unlawful thing to be done shall be
adjudged accessary to all that follows from that same thing, but not from any other distinct thing… But I
greatly approve of the said opinions of the justices concerning the accessary in the case before reported,
because the poisoning of the daughter was a distinct fact, to which Archer gave no advice nor counsel, and
whose death he did not procure.124

Thus when one issues an instruction, the instructor might be liable for more than the bare words of the
command. The issue is how much further than those words to cast the net of criminal liability. In accom-
panying test, Plowden draws distinctions between aspects of a case which are rather doubtful, such as
between stealing a white or a yellow horse: if S commands P to steal a white horse, and P steals a
yellow one, the command has apparently not been followed sufficiently for S to be liable for theft.

119. Ibid., [12]–[13].
120. (1575) 2 Plowden 473; 75 ER 706.
121. At this point, had the wife eaten them and died, S would have been liable for the same crime as P. It was ultimately decided that

offence would be murder.
122. (1575) 2 Plowden 473, 474; 75 ER 706, 708.
123. Ibid., 475; 709.
124. Ibid., 475–6; 709–10.
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This example might highlight the continued relevance of the rule that an intentional departure from an
agreed plan can end any liability the secondary party had, a rule that predates the modern formulation of
overwhelming supervening event.125

There is now appellate case law on overwhelming supervening events which addresses this issue,126 in
Grant, Khan et al in 2021.127 The question was whether first running down a victim with a car was an
overwhelming supervening event as a change of plan from the attack with weapons, which then happened
and led to the victim’s death. These are already rather unpromising facts for such a defence. Starting at
[31], the Court of Appeal cited [12] of Jogee:

Once encouragement or assistance is proved to have been given, the prosecution does not have to go so far as
to prove that it had a positive effect on D1’s conduct or on the outcome: R v Calhaem [1985] QB 808. In many
cases that would be impossible to prove. There might, for example, have been many supporters encouraging
D1 so that the encouragement of a single one of them could not be shown to have made a difference. The
encouragement might have been given but ignored, yet the counselled offence committed.

They then added, [32]:

In our view, that passage is an insuperable obstacle to the suggestion that the concept of OSA should be viewed
through the lens of causation. To the contrary, as the Supreme Court in the next two sentences in paragraph 12
explain, it is encouragement and assistance principally that count.

They then cite [97]-[98] of the UKSC decision. And conclude (the court’s emphasis):

As it seems to us, the Supreme Court in these paragraphs in Jogee significantly limited the circumstances in
which a jury will need to consider the possibility that there had been a departure from the agreed plan.
Although paragraph 98 is not expressed in absolute terms (viz. ‘(t)his type of case apart, there will normally
be no occasion to consider the concept of ‘fundamental departure’’ (our emphasis)), the only situation
expressly contemplated by the Supreme Court, therefore, is when the limited circumstances described in
these three paragraphs arise. As regards the offence of murder (we stress we are not considering manslaugh-
ter), the effect of the decision in Jogee, and particularly paragraph 12, is that the principal focus of the court as
regards OSA will be on whether there is a credible basis for suggesting that anything said or done by the acces-
sory by way of encouragement or assistance ‘has faded to the point of mere background’, or ‘has been spent of
all possible force by some overwhelming intervening occurrence by the time the offence was committed’ and
which ‘nobody in the defendant’s shoes could have contemplated might happen and is of such a character as
to relegate his acts to history’. The court emphasised that ultimately the question will be whether the acces-
sory’s conduct may have been ‘so distanced in time, place or circumstances from the conduct of (the perpet-
rator) that it would not be realistic to regard (his or her) offence as encouraged or assisted by it’.128

The claim that overwhelming supervening event is unrelated to causation seems profoundly at odds with
the sections of text cited in support. What is assistance or encouragement without any possibility of
causative effect? What is being overwhelmed in overwhelming supervening event? What is the language
of ‘faded to the point of mere background’, ‘spent of all possible force’ and ‘such a character as to rele-
gate his acts to history’ other than causation? These are the well-known forms of language for causation,
and UKSC itself has elsewhere considered whether something in the ‘background’ was a legally effect-
ive cause.129 Paragraph [12] of Jogee carries the same flaws as already noted earlier in this article. The

125. Leahy [1985] Crim LR 99 (Crown Court) and Reardon [1999] Crim LR 392, 392–3.
126. Cf. earlier unsuccessful appeals largely turning on evidence of, for example, surprise weapon use, mirroring the fundamental

difference rule in parasitic accessorial liability.
127. [2021] EWCA Crim 1243.
128. Ibid., [34].
129. Hughes [2013] 1 WLR 2461, [24].
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court did not consider the possibility of anything less than but-for causation. In fact, using ‘substantial
contribution’ would be in line with the other authorities and Calhaem itself. Indeed, this article has
argued that inherent in the definition of ‘Once encouragement or assistance is proved to have been
given’, is the necessity of some contribution. By contrast, taken to its most extreme, it posits complicity
as inchoate: that once encouragement or assistance has been given, no further events or effects at all are
needed, which is incorrect.

Instead, the UKSC’s earlier reluctance to see as relevant a level of causation short of but-for,
misled the Court of Appeal into rejecting the obvious mode of operation of the overwhelming super-
vening event concept.

Accepting that some causative link must be required, in the form of a substantial contribution for
assistance or encouragement, neatly brings overwhelming supervening event within the mainstream
and guides juries in their decisions. The question is first, what level of contribution through assist-
ance or encouragement did the accessory provide. Then, second, did that persist to the point that the
principal committed the offence? The alternative that Jogee perceives is that any contribution had
been relegated to history, background, or otherwise been distanced in time, place, or circumstances
from the conduct of the principal that it was no longer realistically a form of assistance or
encouragement?

Withdrawal
Withdrawal is a complex area of law, with a deeply uncertain set of tests. While inchoate liability for
assisting or encouraging under the Serious Crime Act 2007, conspiracy and attempt will be unaffected
by a withdrawal, liability through complicity can be ended by the defendant in certain circumstances.
It is generally accepted that a person can withdraw up to the point that the principal goes far enough
to have committed an attempt.130 The test is unclear largely because two elements are in tension: a reduc-
tion in the contribution to P’s crime, and a sufficient removal of culpability.

First, the erstwhile accessory must ‘serve unequivocal notice upon the other party to the common
unlawful cause that if he proceeds upon it he does so without the further aid and assistance of those
who withdraw’, according to Beccera.131 The appellant, B, broke into the house with two other men
C and G. Their intention was to steal from the householder. While in the house, the tenant of a flat on
the first floor surprised them, and B calling ‘let’s go’ climbed out of a window followed by G and ran
away. C, meanwhile, who had earlier been handed a knife by B, stabbed and killed the tenant.
However, the conviction of B was upheld on appeal (G did not challenge his conviction). The actions
of B and G were not enough to withdraw.

Second, in O’Flaherty,132 the Court of Appeal clearly approved language of causation in deciding
when an accessory had withdrawn.

for there to be withdrawal, mere repentance does not suffice. To disengage from an incident a person must do
enough to demonstrate that he or she is withdrawing from the joint enterprise. This is ultimately a question of
fact and degree for the jury. Account will be taken inter alia of the nature of the assistance and encouragement
already given and how imminent the infliction of the fatal injury or injuries is, as well as the nature of the action
said to constitute withdrawal. In cases of assistance it has sometimes been suggested that, for there to be an
effective withdrawal, reasonable steps must have been taken to prevent the crime. It is clear, however, this
is not necessary. In R. v Whitehouse [1941] 1 W.W.R. 112, a decision of the Court of Appeal of British
Columbia approved by this Court on several occasions (see R. v Becerra and Cooper (1975) 62 Cr.App.R
212 …) Soan J.A. stated (at p.115) that after a crime has been committed:

130. See, for example, Grundy [1977] Crim LR 543.
131. (1976) 62 Cr App R 212, 218.
132. [2004] EWCA Crim 526.
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[I]n the absence of exceptional circumstances, something more than a mere mental change of intention and
physical change of location by those associated who wish to disassociate themselves from the consequences
attendant upon their willing assistance up to the moment of the actual commission of that crime. I would not
attempt to define too closely what must be done in criminal matters involving participation in a common
unlawful purpose to break the chain of causation and responsibility.133

The reference to ‘breaking the chain of causation and responsibility’ in the last line was followed by a
discussion of the notification of withdrawal. In O’Flaherty, a group of 16 young men, known as ‘The
Peckham Boys’ were refused entry to a club in Luton, but some managed by one means or another to
get in. O’Flaherty was part of another group of friends, and ultimately his friend was killed in what
might have been two separate incidents of violence. Two other parties to the first minor affray had
been convicted of murder, but on appeal, these convictions were quashed, as there was no evidence
linking them to the later fatal events. However, O’Flaherty’s conviction for murder was upheld. The
court did not set out clearly whether it was following a culpability or responsibility reduction approach,
but seemingly required some mix.

It is entirely unsurprising that breaking the causative link should be relevant to withdrawal since, as
this article argues, substantial contribution should be needed to generate liability to begin with. A test for
withdrawal is hard to set up in general terms, but the courts have made clear that the accessory normally
need not prevent the crime. This is the flipside of the accessory’s contribution not needing to be a but-for
cause of the principal’s offence at the start.

O’Flaherty is also useful as a reminder of the scope of ‘joint enterprises’, or what is a more specific
name, common purposes. Where there was no pre-arranged plan but spontaneous violence by a group
who jointly attacked common victims and the ‘enterprise’ arose on the spur of the moment, in many
cases the scope of the joint enterprise would be ascertained by considering the knowledge and the
actions of those participating, and juries would usually have to make inferences.134 Where death had
resulted, the jury should be directed that they must be satisfied (a) that the fatal injuries were sustained
when the joint enterprise was continuing and that the defendant was still acting within that joint enterprise
and (b) that the acts which caused the death were within the scope of the joint enterprise. A person who
unequivocally withdrew from the joint enterprise before the moment of the actual commission of the
crime by the principal should not be liable for that crime, although his acts before withdrawing might
render him liable for other offences. The key test starts with removing his contribution, and continues
to require a clear withdrawal to express his changed position of culpability.

In short, if we more fully acknowledge the requirement that encouragement be causal, then this helps
clarify what contribution must be cancelled in order to successfully withdraw.

Concluding Contribution
This paper has suggested some small but significant changes to the operation of the law of complicity to
bring it greater doctrinal and linguistic rigour. Building a criminal justice system on claims of practicality,
but in fact calling on lay people to apply vague doctrine is too uncertain, too risky and too likely to
produce unjust results across the jurisdiction. In particular, the apparent practicality of the current inter-
pretation, that assisting and encouraging are non-causal, harms the value of the claim that the law of par-
ticipation has. It exacerbates further the failures of fair labelling already in this area of law. The article
proposes recognising that for an accessory to assist or encourage a principal, the accessory must make
a ‘significant contribution’ to the principal’s crime. These are terms and concepts well-known to the crim-
inal law, and can be left to juries to apply. If the accessory has not even made a significant contribution,

133. Ibid., [60].
134. Ibid., [49].
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the liability inchoate, rather than being a form of participation, and should not be shoehorned into com-
plicity. By putting slightly more attention into the doctrinal rigour of the contribution an accomplice has
to make to the principal’s crime, we improve the law of complicity generally. That includes both substan-
tive legal issues, such as the test for being accomplice. It also includes matters of sentencing and ending
complicity by clarifying overwhelming supervening event and withdrawal. These changes in complicity
would also highlight the potential for small sequential changes to make a tangible contribution to the
wider improvement of the criminal law.
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