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Abstract

Argentina has taken a protagonist role in corporate accountability for crimes against humanity
committed during the past authoritarian regime (1976-1983). This study examines in-depth the
factors that allowed for those advances. It highlights the role of victims, human rights groups,
and their advocates in demanding justice for gross human rights violations perpetrated by an
alliance of economic and state actorsinvolved in them. It considers the role institutional
innovators within the judicial realm advanced these demands, translating them into legal
actions. This combination of forces ‘from below’ has made Argentina a leader in corporate
accountability, capable of overcoming barriers posed by a powerful veto by the business sector.
Not all processes advance victims’ rights, however. Using an original database of cases, the
article develops an accountability scale to develop Archimedes' lever approach to explain
movement along it. Specifically, in the right context and with the right tools, even relatively
weak victims in the Global South can lift the weight of corporate accountability. The article

concludes by highlighting the tools that are transferable to other country contexts.
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Introduction

‘Democracy or Corporations’ were the words that appeared on posters and graffiti in the
March 26, 2014 commemoration of the 1976 coup in Argentina. Before that event and
following it, societal groups have demanded truth, memory, justice, and guarantees of non-
repetition for the role of economic actors in the human rights abuses of the past dictatorship
(1976-1983). With the assistance of human rights lawyers and public prosecutors, human
rights groups transformed these claims into judicial action in domestic courts. As a result,
Argentina, already considered the global protagonist of transitional justice innovations,*
added a new dimension to its innovations in fighting impunity. With more than twenty
judicial cases against economic actors initiated over the past fifteen years, it has become a

global leader in corporate accountability in transitional justice (TJ) contexts.?

Argentine cases include dramatic examples of overcoming impunity even for
violations committed by powerful multinational corporations, such as the March 2019
conviction of two top officials of the Ford Motor Company for crimes against humanity,
upheld on appeal in 2021. Yet, innovative judicial processes do not always succeed. Only
three months after the original Ford conviction, the Supreme Court overturned a lower court
decision against the Techint company. The Court argued that statutes of limitations hold for
labour claims against companies even when they are connected to crimes against humanity.
Between these two ends of the corporate accountability continuum, the outcome of numerous
pending cases remains ambiguous. It shows that these cases do not always win. Nonetheless,
Argentina has moved farther than any other country in the world in advancing corporate
accountability in judicial processes. Tracking and analysing the full range of cases as they
move through courts reveal that Argentina’s protagonism is not only the result of achieving
the highest number of corporate accountability outcomes, but also for developing legal

innovations to initiate and sustain efforts to challenge corporate impunity.

This study explains how Argentina has achieved that protagonist role. In doing so, it
applies the Arquimedes' Lever (AL) framework developed by Payne, Pereira, and Bernal-
Bermudez that identifies four interacting factors to explain accountability outcomes. As
Archimedes claimed, weak actors, in this case civil society groups in the Global South,
require the right tools, in corporate accountability these are the institutional innovators who
translate those demands into accountability processes, to lift the weight of the world —
corporate accountability. ® Their capacity to do so depends on the placement of the fulcrum,

or a favourable political context, and the reduced power of those holding down the corporate
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accountability weight, veto players in the business community. The framework applies to the
full range of cases underway in Argentina, from the initiation of judicial investigations, to

lower court decisions, and final judgments.

This article takes the Archimedes’ Lever framework farther than the Payne et al.
original formulation. It does so through an in-depth case study of Argentina, the country that
according to the Corporate Accountability Database (CATJ) has the highest concentration of
corporate accountability cases in the world.* Rather than the broad comparative and global
approach taken by Payne et al. in their original analysis, this study focuses in on the internal
dynamics that explain outcomes. It holds country variation constant, but recognises that
factors vary within the case over time and with political changes. By applying the
Archimedes’ Lever to this one case, the study allows for the development of a truth-table to
consider the interaction of the four factors. While this in-depth study confirms the
Archimedes’ Lever approach, it emphasises the micro-level processes that the broad
comparative and global study could not provide. Furthermore, the specific sets of innovative
techniques revealed in this in-depth case study of Argentina contribute models of practice
that can be adapted to other cases, such as Colombia, where domestic courts have had a
salient role in corporate accountability. This study further enhances the development of the
framework itself and outlines the set of specific innovations, or tools, that are adaptable to a
range of country contexts.

The study thus contributes to a flourishing literature on corporate accountability.
Since the seminal International Jurist Commission on Corporate Complicity and
Michalowski's edited volume,® studies from different disciplines have mainly focused on two
interrelated elements: corporate responsibility for past human rights violations committed in
dictatorships and armed conflicts,® and efforts to hold economic actors accountable using
transitional justice mechanisms.” These two components have been simultaneously addressed
by the literature, particularly in country case studies such as in Argentina,® Chile, °
Colombia,'® and Uruguay.!! The study builds on, and advances, the analysis of Argentine
processes in several ways. Rather than looking at a single or small set of cases, we analyse
the full set of judicial processes as they move through the courts, wins and losses for victims.
In the process, it adds to the description of these cases an analytical framework to consider
expanations for these wins and losses and the capacity of the successful set of tools to

advance victims’ rights in other contexts.



By looking at these processes ‘from below’, the article challenges assumptions in two
bodies of literature: transitional justice and business and human rights. The literature on
transitional justice (TJ) has focused almost exclusively on violence carried out by state forces
and their paramilitary allies or rebel groups, often ignoring the role of economic actors. In
addition, it tends to emphasise the role of international actors in explaining accountability
outcomes.*? Civil society actors, in this approach, depend on international actors to pressure
states to investigate and sanction violations.'® But international actors have played a minimal
role in the case of corporate accountability and transitional justice. Thus, we emphasise the
importance of civil society actors facing powerful economic actors without the support of

international or foreign support.

The literature on business and human rights investigates the patterns of current abuses
or how to prevent them.* It examines the sectors of industry, in which set of countries, or
regions where these violations occur, and the business, state or global policies and practices
most likely to prevent or reduce them. These studies have also left a gap. They tend to
overlook the patterns of corporate abuses during non-democratic eras. The pathway toward
accountability, moreover, has focused on transnational litigation Global North courts, given
that such ‘bottom up’ processes in those powerful institutions are most likely to succeed in

holding companies accountable and advancing global business and human rights norms.*®

We show in contrast to these two approaches, that the role of foreign courts and
international pressure in ‘bottom up’ business and human rights approaches and ‘top down’
international transitional justice approaches have so far proved negligible in corporate
accountability advances.'® Moreover, our study contends that corporate accountability related
to human rights violations committed during authoritarian governments and armed conflicts
does not seem to require international actors or powerful Global North domestic courts to
advance victims' demands for justice. The dynamism occurring in corporate accountability is
in the Global South, initiated by relatively weak victims of such abuses, and advanced
through domestic courts. This is the Archimedes’ Lever approach: that even weak actors
(victims in the Global South) can, by working with the right tools (institutional innovators)
lift the weight of the world (corporate accountability) from under the power of pro-business

veto players even without the additional support from international or foreign actors.

What this study of Argentina offers is more understanding of the mechanisms behind
that process that has led to the country's protagonism in corporate accountability. We also

identify barriers to those accountability processes that may be underplayed in AL’s global



analysis. We further suggest ways that international and foreign pressure could advance
these processes further, particularly during inopportune political moments that Argentina has

experiences since the dictatorship.

To develop this argument, we first provide a brief background on Argentina’s
repressive policies between 1975-1983 and the role business played in it. That section also
examines the transitional justice processes aimed to address past violations. Then, we present
the definition of corporate accountability and situate Argentina within the findings from the
CATJ. Next, we use the AL approach to explain the variation in trial outcomes. We then use
this framework to analyse Argentine cases. The conclusion summarises the main finding of
this work and how it can travel to other country contexts and begin to reduce corporate

impunity for past human rights violations.

From the Civil-Military Regime to Transitional Justice in Argentina

Argentina's transitional justice process emerged as a response to systematic human rights
violations perpetrated by the state during the last year of the democratically elected government
in 1973 and the subsequent repressive dictatorship (1976-1983). Human rights groups and
society as a whole call this a period of ‘state terror’ and refer to it as a ‘civil-military’ regime.
Economic actors’ role in the regime’s human rights violations constitutes one part of the civil-

military repressive alliance.

Authoritarian forces engaged in a concerted and vast human rights violations campaign.
Regime opponents were targeted in this ‘politicide’, including professionals, students, and
social activists, and also those affiliated with an armed insurgency. Kidnapping individuals
from their homes, workplace or on the street, forced disappearance in the network of 610
clandestine centres, torture, and execution, were the central features of the repressive apparatus

in place before and following the coup. The regime cooperated with other Southern Cone



dictatorships in Operation Condor, a repressive cross-border alliance that carried out

abductions, rendition, torture, and disappearances of suspected subversives.’

The workers' movement was a central target of state terrorism even before the 1976
coup. Thousands of labour activists and leaders were murdered, imprisoned, disappeared, or
forced into exile.*® Repressing workers also involved the regime’s prohibition of union activity.
Among other policies aimed at dismantling the union movement, the regime exerted robust
control inside major companies to suppress labour mobilisation. Workers, particularly union
members and leaders, were considered to be regime opponents because they mobilised and
protested against the draconian wage repression policies, unsafe working conditions, and the

absence of basic working benefits.

The move away from the ideals of social democracy to neoliberal authoritarianism and
the activism it spawned made labour a key victim for the regime’s repression. In Argentina,
the dictatorship cannot be characterised only as a mass extermination plan designed and
implemented by a small number of state actors for political objectives.® State terror in
Argentina involved a criminal enterprise to eliminate political opponents, but it went further
than that. Its project aimed at social, economic, and political transformation.?°Civil groups --
religious, legal professionals, and economic actors — allied with the military to carry out this

transformation, thereby forming a ‘civil-military regime’.?

One key transformation on the ‘civil’ side was the creation of a business-friendly
environment. As Basualdo et al point out,?? key national and transnational actors were the
natural allies of the right-wing military regimes; military rulers, concerned with ‘foreign
infiltration” from international communism through labour activism, found common ground
with business actors opposing union mobilisation, perceived as a threat to their business profits.
This approach is consistent with Guillermo O’Donnell’s notion of the ‘bureaucratic
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authoritarian state’ alliance of military, technocrats, and business behind a ‘capitalist

deepening’ development ideology and strategy. 2

In Argentina, the goal of eliminating the political opposition to the regime was linked
to the transformation objective, specifically adopting an economic model in which the
industrial sector played a leading financial role, growth of external debt, and profound
industrial restructuring.?* State terrorism, thus, rested on a political and economic plan with
clear winners and losers.?® The restriction of labour rights and the regressive redistribution of
income severely affected the working class to the benefit of certain businesses. The reshaping,
downsizing, and concentration of the industrial sector benefited large competitive, and

particularly internationally-oriented businesses at the expense of small domestic businesses.?

The repressive apparatus — particularly the victimisation of workers and unions —
facilitated the transformative process without resistance. The transformative project itself
gained support from those who shared the development ideology and who benefited from
specific economic advantages such as subsidies and tax exemptions, as well as the market

conditions generated by the repression of specific sectors of society.?’

Argentina’s transition to democracy began with the regime’s demise, as each pillar of
its support eroded. Its neoliberal economic plan collapsed under a severe economic crisis. Its
military prowess was undermined in its disastrous defeat in its war with the United Kingdom
over control of the Malvinas [Falkland] Islands in 1982. Argentina also became an international
human rights ‘pariah’ when the regime itself invited international expert observers to the

country, prompting outcry heard around the globe in defence of victims.

In 1983, the first democratically-elected president took office, a process that has

continued uninterrupted until the present. Under these democratic leaders, Argentina’s
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transitional justice has evolved. The country held the first truth commission in the world. It
also held the first trial of regime leaders since Nuremberg. The country is touted as adopting
the most extensive victims’ reparation programme. The authoritarian military structure was
dismantled with institutional reforms, and vetting. Argentina is also known for the most

extensive set of human rights trials in the world.?®

These criminal prosecutions did not follow a linear direction, however, and resembled
instead an ‘ebb and flow’ pattern.?® The initial judicial accountability processes for human
rights crimes in the 1980s were gradually restricted and eventually foreclosed with amnesties
in the 1990s. By the 2000s, however, an unrestricted prosecutorial policy reopened almost 20
years after the beginning of the transition to democracy and has remained in place even when

certain presidents have attempted to roll it back.3°

These prosecutions have also expanded beyond state accountability alone. Courts have
sentenced to prison a priest, medical doctors, and judges for their role as accomplices to crimes
committed in torture centres.3! Notably, courts have also investigated business collusion in the
crimes against humanity during the dictatorship. With more than 20 judicial cases against
economic actors initiated over the past 15 years, Argentina has become a global leader in

corporate accountability.

These judicial advances did not begin or end the corporate accountability process in
Argentina. In the early stages of transitional justice in the 1980s, the Nunca Mas (Never
Again) truth commission report, the first report of this kind in the world, named 11
companies allegedly involved in the authoritarian regime's kidnapping, arbitrary detention,
disappearances, and torture. The Argentine National Stock Exchange (CNV) also elaborated
a report in 2013 accounting for its own responsibility for human rights violations during the
dictatorship. The report revealed that some members had faced illegal detention within the
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regime’s repressive apparatus after they had been deliberately and falsely denounced by their
competitors as ‘subversives’ so that these competitors could take over their companies.3?
Additionally, the National Ministry of Justice, in partnership with the Latin American Faculty
of Social Sciences (FLACSO), and the civil society organisation Centre for Legal and Social
Studies (CELS), elaborated a detailed 1000-page report documenting the participation of 25
companies in the commission of crimes against humanity. Human rights organisations have
also publicly ‘outed’ business perpetrators for their past abuses, raising public awareness of
corporate responsibility for past human rights violations through the so-called escraches and
massive rallies and demonstrations. 3 In 2015, the Argentine legislature also passed a truth
commission law to specifically investigate economic actors’ human rights violations during

the dictatorship, although the commission has not yet been implemented.

Each of these stages of recognising the responsibility of economic actors in the crimes
of the dictatorship are very local processes with almost no international or foreign pressure.
What is more, these processes have received very little attention outside the country until
scholars, practitioners, and journalists have begun to reach beyond the country’s borders to
share experiences. Argentina is only now achieving visibility for its protagonism in corporate

accountability despite initiating these processes in the 1980s.

Argentina’s Protagonism in the Corporate Accountability and Transitional Justice
(CATJ) Database

Argentina’s protagonism in the area of corporate accountability is recognised in the CAT]J.
But before situating Argentina in that global context, certain conceptual clarifications are
warranted. First, the CATJ uses the term ‘corporate’ as shorthand. The types of
accountability included in the database is not limited to private corporations, but a full set of
economic actors, i.e., individual businesspeople, firms, associations, or groups involved in

state, private, mixed, foreign, and multinational enterprises.
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Second, the forms of ‘corporate accountability’ included are restricted to crimes
against humanity. They fall into four main criminal activities:3* direct participation in
criminal violence (e.g., joint criminal enterprise and conspiracy to violence); 2) labour
violations (e.g., enslaved or forced labour); 3) financing repression (e.g., bank loans to
sanctioned regimes, or odious debt); and 4) illegal activity that knowingly procures or profits

from, and thereby perpetuates, violence (e.g., trading in ‘conflict minerals’).

The CAT]J tracks the full scope of accountability efforts for economic actors allegedly
involved in this set of crimes against humanity during armed conflicts and authoritarian
regimes. Judicial processes include international criminal trials, foreign civil and criminal
trials, and domestic civil and criminal trials,3® documenting a total of 104 efforts in every
type of court and every region of the world.3® The CATJ shows, contrary to assumptions in
the transitional justice and business and human rights literature, dynamism in the domestic
courts of the Global South, not in international, regional, or powerful courts of the Global
North. While cases were brought to these courts, few reached conclusions. Those that did

settled out-of-court; none reached final verdicts.

While corporate impunity is the norm in international and foreign courts, more
dynamism is evident in domestic courts where judicial investigations have begun and even
reached final verdicts. Nearly all of these domestic trials took or are taking place in Latin
America (52 out of 54), and in two countries in particular, Argentina (24) and Colombia
(19)%.

This dynamism in domestic courts does not refute the existence of a corporate
impunity norm, however. The numbers of cases remain small. Only a half of the initiated
cases reached a final judgment, and a quarter ended in acquittal or dismissal. The other
quarter remain pending.3® Tracking these cases, moreover, shows that they do not follow a
linear progression toward justice; earlier decisions in favour of victims are sometimes

reversed on appeal.

In the current context of corporate impunity, following close up the full set of cases
reveals certain factors that may begin to pave a way toward corporate accountability. The
thorough investigation into the small set of cases, may suggest not only what factors
contribute to accountability, but also what factors block it. By looking at the small number of

Argentine cases in this article, we begin to develop a more systematic study, in other words,
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of how the specific set of mechanisms that enable the Archimedes’ Lever to elevate corporate

accountability, and what prevents it from doing so.

To track the Argentine cases, we use the Payne et al continuum of accountability.3®
As set out in Figure 1, it has five stages. At the lowest, or zero stage is final acquittal or
dismissal, including those cases that succeeded in lower courts. The final negative judgment
annuls all prior accountability effects. The zero-accountability position includes eight (15 per

cent) cases in domestic courts, with four from Argentina.*°

The first level of accountability involves legal claim-making. Preliminary
investigations begin in criminal cases or initial court papers are filed in civil cases. By
achieving legal and public recognition, a low level of accountability — judicial truth-telling --
is reached.*! The CATJ’s 53 cases in domestic courts all reached this stage, but twenty-six
(49 per cent) never made it beyond this phase. Argentina has 15 cases at this stage.

The second level of accountability is achieved when a formal accusation is filed in
criminal court or when the fact-finding phase of civil trials begins. At this stage, the
defendants are notified of the accusations against them, and evidence is presented in a court
of law. In criminal cases, this stage is reached with an indictment; in civil actions, the
accused receives judicial notice of the claim filed against them. The degree of accountability
is moderate. While fifteen (28 per cent) of the CATJ domestic court cases advanced through

this phase, currently only one (2 per cent) has not moved beyond it. That one is in Argentina.

The third level of accountability is a conviction or a civil judgment pending appeal.
That is, the court renders judgment against the defendant, but an appeals process is underway.
Although this decision provides a high level of accountability by establishing the legal
responsibility of the accused, it is sometimes reversed. Our database reveals three convictions
(6 per cent) that were reversed on appeal that thus revert to ‘no accountability’ status. Two of

them are from Argentina.

The highest level of accountability is final conviction or adverse judgment. At this
stage, final judgments cannot be appealed. The parties either lost their opportunity to do so by
failing to appeal within the applicable time period, or the last sentence was upheld at the
highest appeals court. The twelve cases of final judgments in our database may seem
relatively low in absolute terms, but it represents nearly a fourth of the total cases. Only one

case reached this level in Argentina.
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One caveat should be raised in relation to how consider the outcome of a case in each
level of accountability. In level zero and in the highest level outcomes are final, given that
there is no further steps in the litigation process. Also, while in level zero one can say that the
outcome of a case is negative in terms of accountability and it is positive in the highest level,
there is variation within each of the other three level where outcomes are still preliminary
outcome given that the litigation process has not reached to an end. For example, a specific
case can reach level 1 at a particular time. That could be considered as a positive preliminary
outcome. However, when times passes and the case remain in the same level due to excessive
and undue delays, the outcome, initially considered as positive, could be regarded as
preliminary negative due to such delays. Determining whether the preliminary outcome of a
case within each level of the continuum is positive or negative depends on the contextual
circumstances of the litigation process of each case.

Figure 1 - Levels of accountability of Argentine Domestic Cases

Tracking accountability processes improves on zero-sum analyses. It promotes
analysis of how victims of past corporate human rights violations advance their claims for
justice and when and how the process gets stuck or is reversed, rendering little accountability.
While the AL analogy identifies in broad strokes the factors relevant to explaining corporate
accountability outcomes across this continuum, this Argentine study allows us to look at the

micro-level mechanics allowing or preventing the lever from working.

The Archimedes' Lever Framework

Archimedes is quoted as saying, ‘Give me a lever long enough and a fulcrum on which to
place it, and I shall move the world’.*?> When applied to corporate accountability, this
suggests the dynamics set out in Figure 2: relatively weak actors (civil society victims of
corporate abuses and their advocates) with the right tools can lift the weight of
accountability*3. Their challenge is to apply more pressure than the heavy counterweight of
strong veto players (i.e., economic actors) attempting to keep accountability down. The right

tool is the lever, or institutional innovation.

The placement of the fulcrum — in our adaptation the international or domestic context
-- is critical to accountability. When it is closer to the accountability weight, Archimedes

showed that less force is needed to lift it. Thus, weak actors require less force to advance
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accountability in favourable political contexts. In contrast, when the political context is less
propitious — or the fulcrum is farther away from the corporate accountability weight --, weak

actors require more pressure to lift it up from under the force of influential veto players.

It is in this context that local actors could greatly benefit from international pressure
to lift up the corporate accountability weight, but we have found little evidence that
international actors have played that role in Argentina or elsewhere. The absence of
international pressure could explain the limited level of corporate accountability in the world
since it played a critical role in explaining other forms of transitional justice accountability
successes.* Its failure to evolve may be the consequence of the absence of a clear legal
binding international framework on corporate responsibility or state’s duties to hold
economic actors accountable for human rights violations. At best, the international context
remains neutral in this realm, thereby failing to help lift the weight of corporate

accountability.*®

Figure 2 - Components of the Archimedes' Lever Framework

Each of the four factors varies in strength across time. That variation shapes the type
of interaction among the four factors and, in turn, the pathway along the accountability
continuum. In the next section, we discuss such variation, focusing on Argentina during the
period under study. Analysing this variation -- portrayed in Figure 3 — hints at why Argentina

may have led in these processes compared to other countries in the world.

Explaining Pro-Accountability Factors in Argentina

It could be argued that corporate accountability is overdetermined in Argentina. After all, the
country has experienced high levels of civil society mobilisation unknown in other
transitional situations. Those civil society forces have benefited from allies and advocates in
legal and governmental institutions also unique to Argentina. The political context in the
aftermath of the dictatorship has led scholars to consider the country a ‘human rights
protagonist’ in contrast to other transitional justice contexts. Yet, powerful veto players have
persisted in the post-transition era. Moreover, not all governments have proved equally

favourable to human rights mobilisation. Thus, even the country that has moved the farthest
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in terms of corporate accountability has faced obstacles along the way. Argentina thus

provides lessons in terms of how to overcome those obstacles.
Civil Society Mobilisation

Civil society mobilisation — in the form of victims, their families, and the human rights
advocates that support them -- has proved crucial to every analysis of transitional justice in
Argentina. Just as these groups mobilised for truth, justice, reparations, and guarantees of
non-repetition for authoritarian state violations, they have also mobilised around the demand
for accountability for economic actors involved in those violations. Certain actors who are
not always associated with transitional justice also prove crucial to corporate accountability

demands, specifically unions and workers.

Mobilisation has included the ‘naming and shaming’ strategy,*® specifically public
denunciation, lobbying, and protests. This mobilisation, when linked to specific judicial
processes, serves to both support litigants but also to exert pressure on public prosecutors and
judges to advance corporate accountability cases. For example, the annual anniversary of the
Argentine coup on March 24 has included banners suspended over the main plaza
announcing the names of companies identified with state terror. As mentioned at the
beginning of this article, human rights groups have used graffiti and signs for public policies
that choose between ‘democracy or corporations’.*” Even the Argentine specific escraches
have publicly outed economic actors, along with their allies in the state, for gross violations
of human rights abuses.*® The use of powerful civil society symbols — such as the
headscarves used by the Mothers of the Plaza de Mayo in seeking truth and justice for the
disappearance of their sons and daughters — have been deployed in the call for corporate
accountability. Communication campaigns have reached local and national media as a means
to exert public pressure for corporate accountability. These strategies were used to varying

degrees in all of the Argentine cases.

In addition, civil society groups have advanced two specific forms of legal
mobilisation that is also unique to the country in advancing corporate accountability.*® First,
Argentina allows private parties, or querellas, to bring criminal cases and to have an active
role in the litigation process.° Thus, workers' organisations, who have not traditionally
played a role in advancing human rights trials against state actors, have filed their own
querellas in several cases against companies, such as ‘Ledesma’ and ‘Molinos’.>! Second,

victims and relatives have reached out to domestic, and in very few cases, and international
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civil society organisations to build solidarity and support behind specific cases. They used
strategies such as amicus curiae briefs,>? monitoring of prosecutorial investigations and
trials,>® and expert testimonies in courts.>* These two forms of legal mobilisation occurred in

a majority of the corporate accountability cases: sixteen or 70 per cent.

When we consider the building of solidarity, we have also noticed the use of dense
networks across the country by groups in the capital and provinces in a kind of domestic
boomerang that could be said to be used by the weakest of the weak victims of corporate
abuses. Particularly, victims in the provinces that are far from the centres of legal, political,
or social and cultural power, have little access to the international boomerang in which they
can use powerful forces outside the country to pressure the state for change.>® Indeed, they
are not even heard within the country by local and national media or by the powerful human
rights organisations. In a small number of cases, however, these remote mobilisations have
achieved support from those powerful advocates in the capital.® These connections amplify
provincial demands, making them widely visible through national media outlets and human
rights reports, empower isolated groups, and apply pressure on local officials. This type of
mobilisation is observed in half the cases -- 11 or 48 per cent. It plays a role in understanding
how the demands of the weakest victims of corporate violations in the country have advanced
accountability efforts in Argentina in contrast to other countries where the domestic

boomerang has not played a significant role.

The use of strategic action allows us to scale the strength of civil society mobilisation.
Such efforts are low when only one type of mobilisation occurs, either ‘denunciation,
lobbying and public protest’ or ‘legal mobilisation’; medium involves both strategies; and
high adds ‘domestic boomerang strategies’. While transitional justice scholars might assume
from Argentina’s history that civil society mobilisation would be high behind all of the cases,
we reveal more variation. We take into consideration the distance from the capital and
organisation’s legal expertise to consider when mobilisations succeed or not in advancing
corporate accountability claims. We also contend that civil society mobilisation in Argentina
alone fails to provide a full explanation for corporate accountability. Institutional innovators,
particularly legal innovators, who translate civil society demands into legal action are also

critical for moving cases along the continuum.

Legal Innovators
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The transitional justice literature has emphasised the role of legal innovators who are willing
and able to overcome judicial inertia, break with the legal status quo, and advance justice to
overcome impunity. Such innovators have developed novel techniques to gather and evaluate
evidence supporting victims' claims and to present new legal arguments pushing past status
traditional legal approaches to advance justice and overcome impunity together with, and on

behalf of, victims and human rights advocates.%’

Such legal innovation is even more critical to corporate accountability owing to a lack
of clear, binding and enforceable international human rights obligations on businesses or on
states to hold violating businesses accountable. Because existing human rights approaches
have tended to focus on state's and not economic actors' role in crimes against humanity,
legal innovators are critical to breaking the impunity barrier to the rights of victims of

economic actors’ violations.

Argentina offers an example of the establishment of an institutional framework that
facilitated the emergence of legal innovators in advancing corporate accountability. Those
who legally represented victims, relatives or organisations in litigation, participated in every
stage of judicial proceedings.® This institutional framework enabled them to present novel
legal arguments to advance corporate accountability, bring forward evidence left out of

ordinary judicial investigations, and request innovative investigative measures.>®

While this provides an institutional advantage over other countries that do not have
private prosecution, Argentine legal innovators still face obstacles. As one celebrated human
rights activist states, an ‘institutional common sense’ exclusively recognises the state as a
human rights violator, disregarding economic actors' role in crimes against humanity. °
Legal doctrines developed over the four decades since the dictatorship are therefore devised
to capture the legal responsibility of state officials, not economic actors. Thinking outside the
established framework required legal innovators who could play a critical role in adapting
existing approaches to state actors to the area of corporate accountability. These legal
innovators are present in 22 or 96 per cent of the cases.®?

The National Prosecutor Office was one such actor. This office adopted an explicit
corporate accountability prosecutorial policy. 62 The Prosecutorial Unit for Crimes against
Humanity (known in Spanish as PCCH)® and the Bureau of Economic Research and
Financial Analysis (known in Spanish as OFINEC) provided support to individual public
prosecutors in issues related to legal doctrine and evidence collection.®* They also

participated in the prosecutions of ‘Las Marias II’; La ‘Nueva Provincia’; ‘Loma Negra’ and
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‘Mercedez Benz’.%° They also established a protocol outlining the main prosecutorial
measures to investigate the economic aspect of crimes against humanity and ran workshops

to disseminate it.%6

Some non-judicial state agencies acted as innovators as well. They brought qualified
legal arguments, non-legal analysis, and new evidence to 13 or 57 per cent of the cases. The
Financial Information Unit of the Ministry of Finance used the money-laundering law to
participate in corporate accountability cases. Similarly, the human rights office of the
National Central Bank compiled classified and non-classified archives related to corporate
roles in human rights abuses and handed them to judicial and non-judicial authorities.
Finally, the National Human Rights Secretary, as well as some provincial secretaries, have

joined querellas in several cases. %

Legal innovation can thus be ranked. It is low when only private prosecutors develop
innovative legal strategies; medium when judicial innovators deploy strategies in addition to
or in the absence of private innovators; and high when (non-judicial) state agencies work
together with judicial innovators to bolster the case either with or in the absence of private
prosecutors. While our analysis shows the crucial role that legal innovation has played in
advancing civil society demands within the judicial system, they are sometimes blocked by

powerful veto players.

Veto Players

Following Tsebelis,® veto players in our analysis are those corporate actors able to block
accountability initiatives. They are not ‘spoilers’’® who block democracy or peace processes,
but instead use post-transition democratic institutions and peace processes to deploy
strategies to maintain the legal status quo protecting impunity. In this way, economic actors
behave no differently from any others accused of crimes against humanity: engaging in
standard legal defense to deny accusations, using procedural strategies to block and delay
investigations, and developing legal doctrines to question their legal responsibility for certain
types of actions. Transitional justice studies have tended to ignore the unique agency of some

human rights perpetrators to advance strategies to ‘veto’ justice outcomes.

The veto power of certain wealthy businesses is derived from their capacity to hire
high-priced, skilled lawyers to defend their employees in complex legal battles.”* In

Argentina, some companies have hired firms with the know-how to use the legal system to
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their advantage who, paradoxically, once acted as institutional innovators in advancing state
accountability in crimes against humanity cases.’? International figures regarded as human
rights champions and institutional innovators in other countries have also assisted Argentine

companies in a kind of ‘reversed boomerang’ effect.”

In addition, economic resources allow some businesses to prolong trials and delay
judgment. The funds to sustain trials over a long period tend not to be available to victims,
their pro bono or NGO advocates, and state prosecutors' offices.” Veto players have used
costly delay tactics, such as requesting hearings to dismiss cases or for technical legal
clarifications. Lengthy appeals processes have further incurred high legal costs and delayed
judgments. Delays also pose problems for accountability given the age of the defendants.
Were they to become seriously ill or die, judicial action would be suspended, perpetuating

impunity.

Veto players have not only used litigation strategies to avoid judgments. They have
engaged in collective mobilisation strategies and public campaigns to protest corporate
accountability efforts in 5 or 23 per cent of the cases. Powerful Argentine companies within
the Confederation of Industries (Union Argentina Industrial), for example, actively
denounced the truth process on corporate responsibility during the period of state terror
initiated by President Fernandez in 2015. They released a public statement against the
creation of a truth commission on corporate accountability, convinced the main media outlets
to circulate their views on the government's proposal, and successfully lobbied opposition
politicians to vote against the bill discussed in Congress.”>Additionally, the dominant media
union, Association of Argentine Journalism (Asociacion de Entidades Periodisticas
Argentinas, ADEPA), comprised of the leading Argentine newspapers; the Business Bureau
of Independent Mass Media (ComisionEmpresarial de Medios de Comunicacion
Independientes, CEMCI), and the influential National Academy of Moral and Political
Sciences (Academia Nacional de Ciencias Morales y Politicas) issued public statements

decrying investigation into corporate involvement in the ‘Nueva Provincia’ case.

Economic actors, in addition, possess linkages that enhance their influence over
judicial processes. lIdeological viewpoints, shared economic interests, and social connections
with key politicians and judges, provide economic actors with social class, culture, and
financial proximity to politically powerful individuals and groups that can shape viewpoints
and outcomes, increasing their veto power. In other cases, economic actors may use more

direct and aggressive veto strategies. In Argentina, undue influence has been exerted in seven
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cases, including a case of blatant intimidation. In 2016, Congresswoman Myriam Bregman
received a letter from the Director of Legal Affairs of Ledesma. Bregman had spoken out in
an official congressional meeting about the connection between Ledesma'’s owner, Carlos
Blaquier, and alleged crimes against humanity that had occurred during Argentina's period of
state terrorism. The company's letter was interpreted by Bregman herself, human rights
lawyers, organisations, journalists, academics, and politicians as an unlawful act of

intimidation of an elected official.’®

The relative weight of veto player power can be ranked, thus, as low when only
standard legal defense is employed, medium for collective mobilisation within the business
community, and high where exerting undue influence is used together with standard legal
defense, with or without collective mobilisation and public campaigns. The outcome of these
strategies depends significantly on political context.

Political Context

Executives' political pressure on the judiciary has been largely characterised as a feature of
current Latin American politics.”” Argentine courts in particular have regularly faced formal
and informal attacks launched by the executive branch and their allies, "8allowing presidents
undue influence over the courts. Indeed, transitional justice ebbs and flows in Argentina have
closely reflected the interests of the government in power.”

As a result, the political context created by the Argentine president in power plays a

crucial factor in corporate accountability. During the period under study (2005-2019), a
dramatic political shift occurred creating two dramatic and contrasting political context
moments. On one side, a favourable-accountability context for holding economic actors
accountable for crimes against humanity occurred during the presidencies of Kirchner and
Fernandez (2005-2015). On the opposite side, an unfavourable-impunity context emerged

during President Macri's administration (2015-2019).
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The favourable context corresponds to the transitional justice period in which
amnesties for state perpetrators ended and their prosecution began with few political
constraints.®? This is a period also marked by institutional reforms related to corporate
accountability. In 2015, new legislation established that any civil actions connected to crimes
against humanity against natural and legal persons were not subject to statutes of
limitations.2! The same year, less than a month before the newly elected President took
power, a truth commission on corporate responsibility for past human rights abuses was
created by law.8? The context was propitious for human rights groups and their advocates to
attempt to advance corporate accountability in the courts with at least some expectation of

SUCCess.

Indeed, this period of time brought some degree of success primarily in the lower
stages of the accountability continuum. All but one of the cases in this study was initiated
during this period.®® Significant prosecutorial activity occurred in 17 out of 18 of the criminal
cases, and two out of four civil cases had substantive litigation activity. Specifically, public
prosecutors and investigative judges actively collected evidence and filed formal accusations
aimed at moving criminal cases to the next accountability phase in 13 or 76 per cent of the
cases. In four cases, prosecutors and investigative judges took relevant prosecutorial
measures, although they did not present charges during this period. Only one case had no

substantial prosecutorial activity.

Overall, institutional innovators were capable of formally attributing criminal
offenses to economic actors. Charges were rejected by first instances judges in only five or
23 per cent of the cases that reached this stage of the litigation process. Eventually, five cases
climbed toward higher phases of the accountability continuum, and one of them reached the
highest level of accountability in 2013. Only one case reverted to no accountability. The

other cases remained in the first stages of the litigation process.

The sharply contrasting unfavourable context began with the election of the Macri
government in December 2015. In transitional justice terms, under Macri the scope of truth,
memory, and justice efforts were reduced through slashing budgets for financing and salaries
for personnel in transitional justice processes, and dismantling processes underway.* Once a
leader in global transitional justice accountability efforts, the Argentine Supreme Court also
restricted the scope and sanctions in crimes against humanity prosecutions during this era.®
Corporate accountability also faced setbacks. The truth commission on economic actors
passed by Congress in 2015 was never implemented. The government dismantled the
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Argentine Central Bank's human rights unit and stripped the powers of the Financial
Information Unit that had begun to investigated corporate roles during the past authoritarian
regime.® Top officials of the Macri administration generated negative public rhetoric
attempting to delegitimise accountability processes.®” Human rights justice efforts were

weakened in general and in the specific area of corporate accountability.®

Macri's government, moreover, has been characterised as a pro-business
administration, and not only related to the freezing of corporate accountability.®® One
indication of a close relationship between the executive branch and the private sector is the
number of critical public office posts in government and regulatory agencies held by high-
profile members of the business community, the so-called ‘revolving door’®°. According to a
report issued by the Observatorio de las Elites Argentinas, the extension, magnitude, and
visibility of the revolving door phenomenon in Macri's times is unparalleled in recent
Argentine history.®® Furthermore, some of these officials have links to economic groups
known for their alleged direct and indirect support of the dictatorship, including Macri

himself.%?

During this period, corporate accountability processes came to a near standstill not
only owing to corporate lawyers’ delay tactics, but also to the political context described
above. Seventeen or 74 per cent of the cases remained in the same accountability phase that
they had reached in the previous political context. Excessive delays in decisions by judges
occurred in the same number of cases. Adverse judicial decisions also increased. Two cases
were fully dismissed before trial (without appeal). One conviction was overturned by an
appeals court (still pending final review). One acquittal was decided after the trial phase (still

pending second review), and another conviction was overturned by the Supreme Court.

In sum, during this unfavourable context, corporate accountability faced challenges it
had not previously encountered. The business community did not have to use its veto powers
as much as in previous administrations. Civil society groups and the institutional innovators
faced a much more challenging judicial environment for advancing corporate accountability.

Political context can thus be scaled from low (or unfavourable) during Macri's term.
During his first year in office, however, medium reflects the continued judicial pro-
accountability legacy of the earlier political context. That context under the Fernandez's
government was highly favourable to corporate accountability. Yet, political context alone
cannot explain outcomes. Instead, the four factors presented above interact in our

explanation.
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Figure 3 — Variation of each explanatory factor

Explaining Corporate Accountability In Argentina

It might be tempting to assume that the advances Argentina has made in corporate
accountability naturally evolve from its robust transitional justice past. We reject that
assumption in part because Colombia has had a very similar outcome in corporate
accountability without having completed its transitional justice process. Moreover, if
transitional justice were a predictor of corporate accountability success, we would expect to
see higher levels of convictions and adverse judgments in Argentina. As Figure 1 shows, only
one case achieved full and final accountability, while four have zero accountability. Most

cases (18 or 78 per cent) fall in the middle of the spectrum.

Nonetheless, the factors that contributed to transitional justice processes in Argentina
also prove significant in its corporate accountability leadership role. The Archimedes’ lever
(AL) approach recognises these links. Standard TJ approaches, for example, identify factors
that overcome impunity as: a high level of civil society mobilisation; the role of institutional
innovators; weak veto players; and international pressure.®® Civil society mobilisation and
legal innovators are part of the AL analysis for overcoming corporate impunity. Powerful
veto players and the absence of international pressure may block those efforts. What the AL
approach adds, moreover, is the importance of changing political contexts and its impact on

corporate accountability processes and outcomes.

Explaining Argentina's Corporate Accountability Outcomes

To test our AL framework, we employ a ‘truth-table” analysis.®* We use the different levels
of accountability in our scale as outcome variables, and the variation in each explanatory
factor, to analyse patterns leading to accountability outcomes. As a result, Table 1 states
variation of each factor of our AL approach for the 23 cases and distributes them according to
the level of accountability they reached in our accountability continuum.

As discussed earlier, the Argentine cases achieved all five levels of accountability

outcomes. The only final outcomes are the four cases in level 0 with no accountability and
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the single full accountability case at level 4. In the middle, 18 cases are pending judicial
action or appeal. These are cases with preliminary outcomes: fifteen in level 1; one in level 2;
and two in level 3. The preliminary outcomes of some of these cases can be regarded as
negative since the cases have been pending for several years due to inaction or unjustified
delays. Whereas in others, the outcomes are positive as the delays correspond to the complex
nature of the litigation process. To indicate where there have been excessive delays that are
likely to lead to impunity, in Table 1 we include a ‘outcome level’ column which

distinguishes ‘positive outcomes’ from ‘negative outcomes’ for level 1 to 3.

The truth table confirms initial expectations about the interaction of the explanatory
factors in producing accountability outcomes. It shows that none of the factors are sufficient
to produce accountability/no accountability outcomes on their own. We find 7 possible
combinations that explain different outcomes, also included in Table 1.

Table 1 - Corporate Accountability in Argentina (2005-2019).%

We observe three accountability pathways. Accountabiility Pathway #1 involves
mobilisation and innovation in a positive political context where veto power is low.
Accountability Pathway #2 shows that even in negative political contexts, high levels of
mobilisation and innovation can produce positive outcomes, even convictions, when veto
power is low. Accountability Pathway #3 refers to all the cases as they show that even

powerful veto players fail to block the initiation of new judicial investigations.

Conversely, we find four impunity pathways. Impunity Pathway #1 requires only
low or medium levels of veto power in negative contexts to block accountability, as long as
accountability mobilisation is also low or medium. Impunity Pathway #2 shows the need
for veto players to apply high levels of pressure to block high levels of civil society
mobilisation and innovation. In Impunity Pathway #3, veto players can achieve zero
accountability, regardless of their power and the context, when they face low level of
accountability mobilisation and innovation. Impunity Pathway #4 reveals that veto players
need to exert high levels of power, even in negative contexts, when cases reach the last
instance of judicial review to counterbalance moderate to high accountability mobilisation

and innovation.

26



Only one — the Mercedes Benz -- case falls outside these pathways. Despite a high
level of accountability mobilisation and innovation, low veto power in a negative political
context blocked progress from the first stage along the continuum. The mechanics behind the
other pathways are explained through seven case studies.%

Level 0: No Accountability

We find two dynamics leading to this outcome. ‘Las Marias I- Navajas Artaza’®’ shows that
veto players can triumph when there are low levels of civil society mobilisation and
institutional innovations, even in propitious political environments (Impunity Pathway #3).
Meanwhile, ‘Techint’® illustrates how veto powers need to, even in a negative political
context, exert their maximum strength to prevail in cases reaching the highest court when
facing moderate to strong mobilisation and innovation (Impunity Pathway #4). These cases
also underscore the power of political and social linkages between economic actors and

judicial authorities to block accountability efforts.

Las Marias is one of the world’s largest yerba mate (the main crop of Corrientes
province) agroindustries.®® The prestigious Konex Foundation identified the company's
owner, Navajas Artaza, as a model businessman in 1998 and 2000.1%° Navajas Artaza also
had a noted political career during the country's authoritarian and democratic regimes. He
was appointed governor of Corrientes in an earlier dictatorship in 1966-73 and National
Minister of Welfare in the 1976-83 dictatorship.'°! He was democratically elected as mayor
of Virasoro in 1985-87.

The ‘Las Marias I- Navajas Artaza’ case brought against Navajas Artaza in 2006
relates to the disappearance of a rural worker and union leader and the illegal killing of a
police officer. The public prosecutor found evidence implicating Las Marias' owner and
brought charges against him. 102

Navajas Artaza's political and social connections with judicial authorities became an
obstacle to the investigations.®® Twenty judges disqualified themselves from prosecuting him
owing to a conflict of interest related to family, friendship, or other social connections.%* The
national public prosecutor's office emphasised in a report the unjustified delays in this
case.'% Yet neither the prosecutor nor the judge used an innovative approach to advance the
case. In 2008, an ad-hoc judge took the unusual step of dismissing the charges without
requesting further evidence collection or taking the accused's testimony.% The public

prosecutor failed to appeal that decision.'%” This decision also provoked little civil society
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outrage. Indeed, we found little mobilisation within civil society before, during, and after the
judgment. Political context may partly explain the lack of mobilisation since the case was
initiated in an early phase, before the most favourable political context, and prior to the
development of civil society and innovators’ strategies to advance corporate accountability.

The ‘Techint’ case, in contrast, moved through all of the accountability phases during
a favourable political context and was even successful up until the very last phase. The ‘no
accountability’ occurred when the Supreme Court overturned the decision and when the
political context had dramatically shifted against corporate accountability. ‘Techint’ thus tells
the story of success and failure.

The case against Techint began when Maria Gimena Ingegnieros sought financial
compensation from the Argentine steel company for its failure to protect the safety of her
father, Enrique Roberto Ingegnieros. According to testimonies presented in court, state actors
kidnapped Ingegnieros from his workplace in the city of Campana on 1977 after he had
responded to a company call to receive a visitor in the lobby. He was never seen again.'®

Civil society mobilisation around the case did not reach its highest level. Following
the end of the dictatorship, former workers and victims' relatives in this provincial area
formed the local Comision de Familiares de Desaparecidos de Zarate-Campana (Committee
of Families of the Zarate- Campana Disappeared). They participated actively in public
demonstrations demanding justice in several cases, including the Ingegnieros case. Yet even
with this engagement, the case did not receive broad support from the human rights
community, legal mobilisation, or a boost from domestic boomerang strategies.*?

Legal actors had also innovated, explaining the success of the case up to its reversal
by the Supreme Court. They creatively combined standard worker safety legislation in
Argentine national codes with international human rights norms regarding disappearances
that had been incorporated into national law. By adding international human rights norms,
the prosecution challenged the statute of limitations defense under national labour law
presented by the defense. The case involved brilliant legal crafting that gained traction until
the very end.

During the favourable political context period, the case moved forward. A first
instance judge denied the plaintiff's claim, but an appeals court overturned the decision in
2015. By accepting the inapplicability of statutes of limitations in a crime against humanity,
the court advanced the case to accountability level 3.

The company then appealed to the Supreme Court where the case sat for four years.
During that time, the public prosecutor before the High Court, Victor Abramovich,
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recommended confirmation of the second instance appeals court decision. Abramovich thus
played the role of legal innovator pushing for accountability. This was not an unusual role for
him since before joining the Public Prosecutor Office, he was already a well-known human
rights practitioner and legal scholar, former director of CELS, former Commissioner of the
Interamerican Commission of Human Rights, and former director of the Human Rights
Institute of Mercosur.*°

The Supreme Court played the ultimate veto player role blocking this accountability
effort. Rather than confirm the appeals court decision, in a split three to two decision, the
Supreme Court decided in favour of the company in 2019. Chief Justice Rosenkrantz voted in
favour of the company's decision.

The decision reflected changes in the political context. Macri had appointed two new
judges to the Court in early 2016.%1! One of them is Rosenkrantz, viewed as the mastermind
behind the Court's roll-back on transitional justice accountability in Argentina. His power on
the Court grew when he became Chief Justice in 2018. In addition to his views on human
rights prosecution, Rosenkrantz openly admits to a pro-business viewpoint. Before his
appointment to the Court, he openly declared that he and his law firm legally represent about
300 companies.t*? Clarin, a major media conglomerate whose owners and CEOs were
accused of crimes against humanity in the ‘Papel Prensa’ case, is among the Set of clients his
firm represented.'*® Rosenkrantz, also enjoys social and political links with the Argentine
business community. One relevant tie is to the Blaquier family, associated with the Ledesma
company, a case discussed below.'** By changing the composition of the Court, the Macri
presidency thus restricted its scope from one that had previously advanced, to one that
subsequently rolled back, crimes against humanity prosecutions.

‘Techint’ shows that medium levels of accountability forces are enough to push cases
through the accountability continuum in a positive political context. Nevertheless, they are
not enough when veto players' power reaches a high level during an unfavourable political

context.

Level 1: Legal Claim-making

Four different patterns led cases to this level. Two impunity pathways (#1 and #2) account
for twelve cases with negative preliminary outcomes which remained struck at this level for

at least four years, heightening the likelihood of an impunity outcome.'*> And two
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accountability pathways (#2 and #3) accounts for three cases with positive preliminary
outcomes.*6

In terms of negative outcomes, a judicial strategy might be to shelve cases indefinitely
to avoid pressure or criticism from accountability or impunity forces in society. Where
judicial actors share social or political connections with the accused, they may also hope to
avoid an anticipated accountability outcome by delaying the process.

The ‘La Fronterita’' illustrates Impunity Pathway #1. It shows how a medium level
of institutional innovation and low civil society mobilisation was not enough to lift up
corporate accountability from under even low levels of veto power in a negative political
context. In 2015, the Public Prosecutor Camufia initiated an investigation into the 1975-1983
activities of the managers and board members of La Fronterita sugar mill in Argentina.
According to the prosecutor’s investigation, a clandestine detention center operated on-site at
the mill for almost two years, company vehicles were used to kidnap workers, and the
accused provided crucial information to the Army that identified the workers who were

eventually kidnapped, tortured, killed or disappeared.

The case advanced to the first accountability stage, mainly owing to the innovative
strategy deployed by the public prosecutor and the human rights organisation Andhes.
Because the crimes occurred prior to the military junta takeover in March 1976, they did not
fit a narrow interpretation of crimes against humanity. The prosecutor thus advanced a legal
argument against limiting the application of international human rights law to only those
violations in the post-1976 coup era and ignoring the historical record of large-scale,
widespread, and systematic abuses carried out by military and civil actors in the lead-up to
the coup and authoritarian rule. His legal reasoning drew on findings developed during
previous human rights trials for state officials, particularly the earlier Operation
Independence trial in which ten state officials were found guilty for the human rights abuse of
271 victims. The facts of that case legally confirmed the systematic violation of human rights
of the period before the coup. Discovery for the Operation Independence trial revealed the
crucial details of La Fronterita's corporate involvement in human rights abuses. Moving from
the Operation Independence trial to ‘La Fronterita’ case involved supplementing that
discovery with careful investigation of company files and other sources to solidify the case. A
further innovation by the prosecutor involved the blending of business law, labour law, and

international criminal and human rights law to identify the specific responsibility of the
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accused of wrongdoing, their duties to protect the victims as employers, and their degree of

involvement in the crimes.

The human rights organisation Andhes participated in ‘La Fronterita’ case by
representing the family of Fidel Jacobo Ortiz, a victim of torture and disappearance at the on-
site detention center. Prior to his detention, Ortiz had served as a union leader who had
fought for labour rights during the 1970s. Andhes selected Ortiz after analysing judicial files
to identify a plaintiff with reliable and sufficient evidence to initiate strategic litigation for the
prosecutor's office. It further strengthened the prosecutor's case with key elements of

international human rights law.

The work of these legal innovators occurred, however, without high levels of
mobilisation from civil society. They faced powerful local veto players who employed one of
the most influential lawyers of the province. The standard delay tactics deployed by the
defense succeeded in stalling the process until, eventually, the public prosecutor and Andhes
requested the indictment of the accused. The first instance judge denied the indictment

arguing a lack of evidence. His decision is still pending review.

In contrast, high level of mobilisation and medium level innovation accompanied ‘La
Nueva Provincia’ case®®, but still led to Impunity Pathway #2. The level of mobilisation
required veto players to exert tremendous efforts to fight accountability forces. The case
investigated the company owner Vicente Massot for his alleged role in the disappearance and
illegal killings of two Graphic Arts Union (Sindicato de Artes Gréficas) leaders, Enrique
Heinrich, and Miguel Angel Loyola. Prior to their disappearances, the two leaders had
organised and participated in a workers' strike against the multimedia firm La Nueva

Provincia.

In 2014, the public prosecutors of the case requested Massot's indictment for
deliberately misrepresenting the incident in La Nueva Provincia newspaper to cover-up the
disappearances.'® This brought a novel element to corporate accountability cases in
Argentina: evidence of media cover ups of crimes against humanity and the direct
perpetration of those crimes by the media outlets themselves.'?® The Asamblea Permanente
por los Derechos Humanos joined the case as querellante. Public demonstrations, such as the
escraches discussed earlier in this work, denounced impunity. Despite this mobilisation, the
case failed to advance beyond claim-making. First and second instance tribunals denied the

request for trial; a final decision is pending review.

31



Impunity resulted largely from veto power. The media business group that represents
leading Argentine newspapers, the Association of Argentine News Outlets (Asociacion de
Entidades Periodisticas Argentinas, ADEPA), issued public statements delegitimising the
case against Massot. ADEPA's campaign in the mainstream media portrayed the case as part
of a series of political attacks on Argentina's news industry.*?* The Comisién Empresaria de
Medios de Comunicacién Independientes (CEMCI) made a similar claim in defense of
Massot. These views resonated in some academic circles, such as the Academia Nacional de
Ciencias Morales y Politicas, that decried the ideological motives and dogmatic political
ideas behind the investigation.'?> ADEPA celebrated the indictment's rejection by issuing
another public statement reaffirming the claim against the investigation as an attack on the
national media and depicted Massot as an illegitimate victim of political and judicial
forces. 1?3

Preliminary positive outcomes can be observed in three cases in this level. ‘Las
Marias Il —Navajas Artaza’ is the only case initiated after December 2015, confirming that
veto players and unpropitious political contexts are not sufficient on their own to impede the
instigation of legal cases (Accountability Pathway #3). Navajas Artaza avoided justice in the
earlier 2008 case, but a new case opened up against him after the tribunal's decision on the
‘Las Marias II-Torres Queirel’. Although Torres Queirel was acquitted in 2018, the court
opened up a prosecutorial investigation against Navajas Artaza for his role in kidnapping and
torture of other workers.

Meanwhile, Accountability Pathway #2 explains ‘Molinos’ and ‘Acindar’. Here. a
high level of mobilisation and innovation advanced the cases to prosecutorial investigation
despite a negative political context. We illustrate this pathway further in the ‘Ford’ case

below.

Level 2: Accusation

The ‘Las Marias II — Torres Queirel’1?* case also illustrates Impunity Pathway #2. Stuck at
Level 2, the delayed criminal procedure and the, still pending, acquittal indicates a likely
outcome of impunity. This case is closely connected to the other two ‘Las Marias’ cases.
The accusation against Torres Queirel and Navajas Artaza were jointly brought to court in
2006. Although the accusation against Navajas Artaza was rapidly dropped, the case against
Torres Queirel and three other state officers proceeded. They were accused of crimes against
humanity committed against 20 workers. Twelve years later, a tribunal acquitted Torres

32



Queirel in 2018, arguing that there was a lack of evidence proving his participation on the
disappearance of the only victim in the trial. That decision is pending review.

High levels of mobilisation and legal innovation moved the case forward. Local
human rights groups mobilised at each successive stage in the accountability continuum. By
the start of the trial, the domestic boomerang occurred in which large national human rights
champions supported local groups’ demands for corporate accountability. They used effective
naming and shaming strategies, gaining attention in the national mainstream media. The
public prosecutor on the case, Flavio Ferrini, possessed the experience and prominence in
crimes against humanity cases to build confidence behind the case. The specialised units
PCCH and the OFINEC also participated in the prosecutorial stage of the case, providing
legal arguments and interdisciplinary analysis of the evidence. The National Human Rights
Secretary also participated in the case as querellante. Thus, the case enjoyed strong civil
society demand and mobilisation that was represented by a consolidated group of legal
innovators.

Like Navajas Artaza, Torres Queirel has a prominent profile within the business and
political elite of Corrientes province dating back to the dictatorship. He served as mayor of
Virasoro during the dictatorship while managing the farm where the crimes were allegedly
committed. His business activity expanded during and after the dictatorship leading to a
prominent national business profile.1?°

The defense strategy proved effective in delaying the trial for more than four years.
The case eventually reached level 2 accountability in 2012 when it moved to trial. The delays
weakened the case for the prosecution, however. Two of the accused passed away, and two
others became unfit to stand trial due to severe illness. Only Torres Queirel faced trial for an
investigation that originally involved twenty victims. The case thus shows how veto players'
high levels of pressure in a negative political context can prove effective against high levels

of civil society mobilisation and innovation.

Level 3: Pending Conviction or Adverse Judgment
Two cases reached this level of accountability through different pathways. They display
different processes and opposite outcomes. ‘La Veloz del Norte 1’128 is a case with a negative
preliminary outcome following excessive delays after the overturning of a conviction. In
March 2016, the owner of La Veloz del Norte was convicted. More than a year later in
August 2017 the Appeals Tribunal overturned the conviction. As of July 2020, the case
remains pending in the Supreme Court. Impunity Pathway #2 explains how strong veto
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players operating in a negative political context have blocked further accountability advances
albeit high levels of mobilisation and innovation, which initially pushed the case to level 3
accountability.

Conversely, Accountability Pathway #2 explains the pending convictions (since
March 2018) in the ‘Ford’ case'?’. Contrary to ‘La Veloz del Norte 1°, this is a positive
outcome since there is a conviction and the timing of the pending procedure is still regular in
Argentine judicial practice. The court found aging executives (86 and 90 years old) guilty for
their actions as company employees during the dictatorship, sentencing them to ten and
twelve years in prison, respectively. The accusations against Ford involved the 1976
kidnapping and torture of twenty-four workers at the General Pacheco plant outside Buenos
Aires during the 1976-1983 dictatorship. The plaintiffs claimed that the defendants had
provided photographs, home addresses, and other personal information to facilitate their
employees' abduction by the military. Evidence also reveals a clandestine detention center
inside the factory where the victims' torture occurred.

A standard legal defense employed by top lawyers'? proved insufficient against
unprecedented levels of civil society mobilisation and institutional innovation. Victims and
their families played a crucial role in the trial process, especially the testimony of twelve of
the thirteen living victims. The trial was a culmination of a history of mobilisation, from
testimony to the CONADEP truth commission, to initiation of a domestic criminal case in
1984 reinitiated in 2002, to pursuit of a civil judgment in US Courts under the Alien Torts
Act.

A wide range of actors accompanied the victims' demands for justice, bringing
visibility to the trial, monitoring its hearings, and facilitating the collection of crucial
evidence. This included the powerful Teacher's Union of the Province of Buenos Aires
(SUTEBA) and the Central Union of Argentine Workers (CTA) who carried out a series of
public activities.*?® Also, iconic figures in the national human rights movement embraced the
cause.'® This alliance across sectors maintained active mobilisation throughout the trial
process, packing the courtroom for crucial hearings, attending on-site inspection of the
factory, and keeping the public informed at every stage.3!

Legal innovators engaged a multipronged strategy that involved filing cases in many
courts using a variety of legal strategies from tort actions in the United States to criminal and
civil actions in Argentina. The lawyer for the victims, Toméas Ojea Quintana, possesses vast
experience litigating human rights cases, such as the abduction of children during the

authoritarian regimes on behalf of the Grandmothers of the Plaza de Mayo. His human rights
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career extends beyond national borders and includes the Inter-American Commission of
Human Rights and the UN Office of the High Commissioner of Human Rights. Another
attorney representing the victims is Elizabeth Gomez Alcorta, the current Minister of
Women, Gender, and Diversity. The worldwide renowned organisation Front Line Defenders
recognised Gomez Alcorta for risks she faced in her human rights legal advocacy on behalf
of victims of state terror during the dictatorship, indigenous movements, and other high-
profile human rights cases. Innovators also included the National Human Rights Secretariat
and the Buenos Aires Province Human Rights Secretariat involved in private prosecutions.
Another key innovator was the public prosecutor assigned to the case, Marcelo Garcia Berro,
regarded as one of the most experienced prosecutors for crimes against humanity in the
country. 32

Academics also joined as institutional innovators, contributing to the evidence-
gathering that strengthened the case. A collaboration between the Latin American Faculty of
Social Sciences (FLACSO-Argentina), the human rights organisation CELS, the Truth and
Justice Programme, and the National Human Rights Secretary from the Ministry of Justice
produced a report on the participation of 25 companies allegedly responsible for crimes
against humanity during the dictatorship, including Ford.**3 The evidence in the report
bolstered victims' testimony at the trial. Scholars from diverse fields such as economics,
history, and sociology gave expert testimonies in courts.'3* ‘Ford’, thus, illustrates how high
levels of mobilisation and innovation can produce positive outcomes (e.g., convictions) even

in negative political contexts where veto power is limited.

Level 4: Final Conviction or Adverse Judgment
‘Siderca’'%® is the only case reaching the highest level of accountability. This case is very
similar in the legal claims as ‘Ingegnieros’, which ended with no accountability. The strength
of civil society and legal innovators are the same in both cases. Two other factors — weak
veto players and favourable political context — proved significant in producing the full
accountability outcome in the “Siderca’ case. The final ruling was rendered in 2013, well
before Macri took power. The case, thus, illustrates Accountability Pathway #1.

In 2007, the case against the Siderca company (Techint economic group) began.
Oscar Orlando Bordisso disappeared after he left his job at Siderca in 1977. He was never
seen again. His wife Ana Maria Cebrymsky claimed compensation from her husband's
employer owing to its violation of Argentina's worker safety law that obliges employers to

protect workers on entry and exit from the workplace. The company claimed that the statute
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of limitations had run out. The first instance tribunal accepted the claim against the company
registering it as a crime against humanity for which statutes of limitations do not apply. On
appeal, the company lost in the Provincial Supreme Court on the same grounds. The court
ordered compensation to Bordisso's widow.

Blending domestic labour law and international human rights law proved innovative
in its recognition of the company's duty to respect and protect human rights and remedy
abuses. The argument on the suspension of statutes of limitations for crimes against humanity
subsequently became established legal precedent in the Labour Tribunal and the Supreme
Court of the Province of Buenos Aires.

Mobilisation was moderate. At the end of the dictatorship, former workers of the
companies owned by the Techint group and relatives of those detained-disappeared
participated in a local human rights group called Comisién de Familiares de Desaparecidos
de Zarate-Campana (Committee of Families of the Zarate-Campana Disappeared) to demand
justice. They actively engaged in rallies condemning the disappearances workers from the
Siderca and Techint companies resulting from the civil-military repressive alliance. The
group provided evidence in the Siderca case on behalf of the victim's family. The group
failed to achieve national resonance, however. This might have proved significant to the
accountability outcome if not for the weak veto power of business — essentially the lack of

mobilisation -- and the favourable political context.

Conclusion

The AL analogy is useful in explaining variation in the outcome of Argentine cases. The
focus on Argentina demonstrates that different stages of accountability have been achieved.
These cases show how factors and how they interact over time produced those varying
outcomes. The analysis presented shows that despite prevailing wisdom, civil society actors
in the Global South are not dependent on international actors’ pressure or powerful
international or foreign courts to produce accountability. Argentina, thus, is an example of a

‘from below’ processes in corporate accountability in TJ contexts.

Argentina is not necessarily unique in its ability to achieve accountability ‘from
below’. Many factors that might have been explained its distinctive success, do not hold up to
scrutiny. Its robust transitional justice experiences, civil society mobilisation, and favourable

human rights contexts under democratic governments did not always or by themselves
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produce accountability. No single explanatory factor is sufficient. And the combination of
factors are not necessarily out of reach for other country contexts. Accountability processes
depend on combinations of factors and dynamics. We show that where civil society demand
and institutional innovators working to translate those demands into legal action were more
potent than veto players, these cases tended to advance along the justice continuum,
particularly in a favourable political context. Much of the variation depends on these factors.
Where these cases became stuck or reversed, either these forces failed to apply sufficient
force, or the context was such that veto players could apply more pressure to keep corporate

accountability weighed down.

The civil society demand and legal innovations employed in Argentina are adaptable
and transerrable to other Latin American countries and other Global South regions. As long
as international human rights norms are incorporated into national legislation, institutional
innovation is possible. Blending these international norms with ordinary criminal,
administrative, civil, labour and other domestic codes makes it possible to build a case on
behalf of victims. Legal innovation is not out of reach even for countries with distinctive
histories than the Argentine one. Finding legal actors willing to take on these challenges may
prove more difficult. Here is one area where international forces could work alongside
underfunded and sometimes undertrained legal advocates to advance the development of

innovators.

These legal innovations work best in favourable political contexts. Yet even during
Latin America's so-called 'pink tide' of left-leaning governments, economic dependence on
the private sector led even those governments to avoid actions that might be perceived as
threatening to business, as the Odebrecht and other scandals have shown. Such dependence
does not bode well for corporate accountability. Nevertheless, the Argentine case shows that
powerful civil society demand, legal innovation, and weak veto power have advanced cases
along the accountability continuum even in negative political contexts. The high number of

cases in Colombia is further evidence.

One nearly impossible element of the AL model to manufacture is civil society
mobilisation. The years of mobilisation and connections with allies in the labour, legal, and
human rights communities in Argentina are rarely replicated elsewhere. Yet we see
mobilisation behind corporate accountability emerging in other contexts without this same
social movement history. In Brazil, a country with historically weak civil society
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mobilisation and very little legal innovations with regard to human rights advocacy, an
alliance emerged uniting victims and their families, a labour confederation, Sdo Paulo state
legislators, truth commissioners, academics, and the state prosecutor's office to bring a civil
case against Volkswagen for crimes against humanity during the dictatorship. In Chile, an
isolated rural community mobilised and allied with top human rights organisations and
lawyers in the capital to win a case against a landholder-carabinero alliance that killed and
disappeared rural workers in Paine. Thus, while exceptional in possessing the factors and
ranking among the highest numbers of outcomes in the world, the Argentine pathway is not

out of reach for other countries in the region and the world.
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Figure 2 - Components of the Archimedes' Lever Framework
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Figure 3 — Variation of each explanatory factor
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Figure 1 - Levels of accountability of Argentine Domestic Cases
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Table 1 - Corporate Accountability in Argentina (2005-2019).1

Tables
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del Norte
I

! The table displays outcomes as of December 10, 2019, when President Macri handed the Presidency to the
newly elected President Alberto Fernandez. That date marks the end of the period under study in this paper.
2 Accountability Pathway #3 applies to all the cases.
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