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ABSTRACT

There are many minor differences between the Masoretic Text of the biblical laws and the
Septuagint’s translation. What led the Septuagint’s translators to deviate from the Vorlage?
Was it a matter of textual exegesis, development of halakhah, custom among the local Jewish
community, or influence of contemporary Egyptian law? This thesis evaluates past
scholarship, establishes the meaning of the Septuagint through contemporary texts, and
compares the Septuagint to early rabbinic halakhah. This thesis argues that “intermediaries”
—i.e., traditions of interpretation that arose between the time of composition and the time of
translation—often shaped the translator’s understanding of the biblical laws. This thesis
introduces new evidence to support the proposal of influence of Egyptian law on the

Septuagint.



1 INTRODUCTION

Words, English words, are full of echoes, of memories, of associations—naturally.
They have been out and about, on people’s lips, in their houses, in the streets, in the
fields, for so many centuries. And that is one of the chief difficulties in writing them
today—that they are so stored with meanings, with memories, that they have
contracted so many famous marriages.

—Virginia Woolf, BBC Broadcast

1.1 Alexandrian Houses

The priestly law says that if someone dies in a “tent” (?7X), anyone or anything in it shall be
unclean for seven days (Num. 19:14).! The LXX does not mention a “tent” but a “house”
(oikia). John William Wevers argued that the LXX’s translator “updated” the law because
“Alexandrians lived in houses, not in tents.”? The problem turns out to be more complicated.
The LXXs translator was not the only ancient exegete who came up with this idea, nor were
Alexandrians the only ones who lived in houses.3 The Damascus Document, the Temple

Scroll, Philo, and Josephus all substituted “house” for “tent” (CD XII.15-8; 11QT¢ XLIX.5—

I A note on abbreviations: for biblical, extra-biblical, and rabbinic texts, see P. H. Alexander et al. (eds), The SBL
Handbook of Style: For Ancient Near Eastern, Biblical, and Early Christian Studies (Peabody, MA, 1999), ch.
8; for classical literature, see S. Hornblower and A. Spawforth (eds), The Oxford Classical Dictionary (Oxford,
20124), xxvi-liii; for papyri and ostraca, see J. F. Oates et al. (eds), Checklist of Editions of Greek, Latin,
Demotic, and Coptic Papyri, Ostraca, and Tablets, http://scriptorium.lib.duke.edu/papyrus/texts/clist.html; for
inscriptions, see the bibliography of the Packard Humanities Institute, https://inscriptions.packhum.org/
biblio.html.

2]J. W. Wevers, Notes on the Greek Text of Numbers (Septuagint and Cognate Studies 46; Atlanta, GA, 1998),
318.

3 Note also that the priestly law of leprosy “anticipates” that the Israelites, upon arrival in Canaan, will no longer
live in tents, but in houses (Lev. 14:34-57). Impurity caused by leprosy sticks to the timber, stones, and mortar
of the house and makes impure anyone who enters the house (v. 45-6).

6


http://scriptorium.lib.duke.edu/papyrus/texts/clist.html
https://inscriptions.packhum.org/biblio.html
https://inscriptions.packhum.org/biblio.html

L.19; Philo, Spec. 3.206; Jos., Ant. 18.36; Ag. Ap. 2.205; cf. m. Ohol. 3.4).! This is not the
only case where the LXX rendered “tent” as “house” (note the triple translation of 27X as
oikog in Gen. 31:33). The definition of oikia is broad.? Aristotle argued it might include any
kind of “shelter of things and people” (ckenactikov ypnudtov kol copdtmv) (Metaph.
1043a). Arrian even mentioned a tribe that built “huts” (oikia) from the bones of dead fish
(Ind. 30.8-9).

Did the LXXs translator impose the current understanding of Jewish law on
scripture? Or did he produce a perfectly reasonable translation of the original text? How does
one decide? There are many minor differences between the MT and the LXX like this—i.e.,
differences that need not derive from a different Vorlage nor from the translator’s ingenuity.

The solution to the problem of these minor differences lies in recognising that the
extant evidence, including the LXX, is only the tip of the iceberg. The pieces of evidence—
which, in the case of the “house” in the law of corpse impurity, betray a remarkable congruity
despite their different origins—conceal much older traditions of reading the Hebrew Bible.
Already by the early Hellenistic period, the words of the biblical laws had grown rich in
meaning. They had been read, recited, and studied since time immemorial. Although the LXX
is the oldest extant piece of written evidence in this chain of interpretation, there is good
reason to suspect that the idea of extending the law on corpse impurity to structures other
than tents was not invented by the LXX’s translator. The translator deviated from a pattern of

translating “tent” (77X) as “tent” (cknvn) to accommodate a legal tradition (see, e.g., the use

I See also V. Noam, ‘Creative Interpretation and Integrative Interpretation in Qumran’, in A. D. Roitman, L. H.
Shiffman, and S. Tzoref (eds), The Dead Sea Scrolls and Contemporary Culture: Proceedings of the
International Conference held at the Israel Museum, Jerusalem (July 6-8, 2008) (Studies on the Texts of the
Desert of Judah 93; Leiden, 2011), 363-76.

2 1.5J, 1203 sub oikio 1.2 argues that there is a distinction between oixoc, the “property” or “estate”, and oixia,
the “dwelling-house only”. That such a distinction was recognised and maintained by every Greek speaker is
doubtful.



of oknvn for 278 in Num. 16:26-7). Presumably he did so not on a personal whim, but
because many before him had argued that corpses defiled more than just tents.

The genius of the LXX’s law on corpse impurity is that it cloaks an interpretation—
1.e., the law should be extended to include structures other than tents—as an accurate
translation of the source text. One can only get the measure of the translation’s success when
one compares it not just to its Vorlage but also to contemporary texts (to establish the
semantic meaning of the Greek), to early rabbinic literature (to understand the legal
implications of a translation), and to other passages of the LXX (to discern the translator’s
strategy). The aims of this thesis are to make sense of the LXX’s translation of the biblical

laws and, in doing so, to trace the earliest development of traditions of Jewish law.

1.2 Minor Differences

The example of the “house” in the law of corpse impurity is just one of many minor
differences between the MT and the LXX. This type of difference poses a challenge to textual
criticism and reception history. One can sufficiently explain such a difference without
postulating a different Vorlage—the aim of textual criticism—, but one cannot attribute the
difference with any confidence to the LXX’s translator. There is, in other words, no reason to
reconstruct a variant text but sufficient evidence to suggest that the idea—though expressed
in the LXX—did not originate with the translator. Many /legal differences between the
Hebrew Bible as we know it and the LXX fall in a middle category between textual criticism
and reception history. Such differences are not purely textual in nature. There is no extant
manuscript reading n°2 in Num. 19:14. Nor are the differences the initiative of the LXX’s

translator. The very same interpretation turns up in many other sources.



The traditional explanations of textual criticism—Ilinguistics, literary context, or
theology—do not apply to examples such as the “house” in the law of corpse impurity.!
Modern scholarship has come up with new solutions for these legal differences: the translator
may have updated the law to his contemporary situation (as Wevers suggested), introduced
the contemporary practice of the Jewish community into his translation, or sought to
harmonise the biblical laws (see 1.6). As of yet we do not fully understand the reason behind
such differences. In order to understand why the translation differs from its Vorlage, we have

to look for an explanation beyond textual criticism.

1.3 Between Textual Criticism and Reception History

There are many variants between the MT and the ancient versions of the Hebrew Bible. The
variants, readings that differ from the MT, are the subject of both textual criticism and
reception history.2 One can analyse the semantic, syntactic, and literary differences between
the versions in order to reconstruct the development of the text and to gain an understanding
of how ancient readers “received”—i.e., understood and explained—the text. Reception
history traces the text’s meaning; textual criticism reconstructs the history of the text itself.
The options are not mutually exclusive. The explanation and expansion of older passages
contributed to the composition of new texts within the Hebrew Bible.3 The scribe’s

understanding of the text sometimes contributed to its composition. The way a scribe

LE. Tov, Textual Criticism of the Hebrew Bible (Minneapolis, 20012), 124-8.

2 This is a working definition of “variant”. In each case, one needs to weigh all the available witnesses, versions,
and translations. Tov, Textual Criticism of the Hebrew Bible, 18.

3 M. Fishbane, Biblical Interpretation in Ancient Israel (Oxford, 1989); for a critique of Fishbane’s approach,
see J. L. Kugel, ‘The Bible’s Earliest Interpreters’, Prooftexts 3 (1987), 269-83; R. G. Kratz, ‘Biblical
Scholarship and Qumran Studies,’ in G. J. Brooke and C. Hempel (eds), 7&T Companion to the Dead Sea
Scrolls (London, 2019), 20415, 205: “The complex development of a biblical text from its earliest beginnings
to the final form is best understood as a dynamic process of reception and (so to speak inner-biblical)
interpretation ... The understanding of the dynamics behind the biblical tradition just outlined invites the
question how such a process can be related to the reception and (extra-biblical) interpretation of the biblical
texts in the Dead Sea Scrolls.”



understood his source text influenced the details of his own copy or translation. There are
many ways in which the “natural order” of text and explanation might be reversed. The
scribe’s understanding sometimes preceded and shaped the text.

Joseph, for example, either “subjected” the Egyptians “as slaves” (2°72y% ... 7°2vi7) or
“transferred” them “to cities” (2?7 ... 9°2v7) (Gen. 47:21).! The first reading—the SP’s—
makes more sense in the literary context. The Egyptians had offered themselves as “slaves to
the pharaoh” (77v19% 0°72Y) a little earlier (v. 19).2 The idea behind the second reading—the
MT’s—is unclear. What would have been the goal of such a program of forced urbanisation?
The difference between the two readings is of a mechanical nature from the perspective of
textual criticism.3 It hinges primarily on the minute difference between the letters 7 and .
From the perspective of reception history, which charts the evolution of the text’s meaning,
the consequences of this variant reading are profound. The second reading—probably a
secondary emendation—clears Joseph of the accusation of reducing the Egyptians to slavery
and presents him as a merciful leader rather than a ruthless tyrant. The minute difference
presented the scribe with an opportunity to emend the meaning of the text.4

In other cases, however, the combination of textual criticism and reception history is
more complex. It is often difficult to discern whether a variant results from the scribe’s
Vorlage or from his own or his community’s ideas—especially in the case of the ancient
translations. The Vorlage of the ancient translations has to be reverse-engineered. This causes
a conflict of interest between textual criticism and reception history. Textual criticism

attributes variants to the translator’s manuscript, reception history to the translator’s own

I Tov, Textual Criticism of the Hebrew Bible, 92.

2 Supported by the LXX: katedovidoarto ... gig maidac.

3 E. A. Speiser, Genesis (Anchor Bible 1; New York, 1964), 352.

4 For a different example, see H. G. M. Williamson, Isaiah 1-5: A Critical and Exegetical Commentary
(London, 2006), 189-230 (on Isa. 2:17-22).
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ideas. For example, whereas the MT’s law of the goring ox says that the owner of a violent
ox should “guard” the animal (7w), the LXX says that he should “destroy” it (dpavilw)
(Exod. 21:29, 36). A textual critic might argue that the LXX’s Vorlage read “destroy” (7w
hiphil).! A reception historian, by contrast, might argue that the LXX’s translator read “to
guard” but bent the text to his will.2 The translator knew the text meant “to guard” but made
it to mean “to destroy”. That also happens to be the opinion of an early rabbi: R. Eliezer
argued that a violent ox should be put down (see m. B. Q. 4.9). The translator, being familiar
with a proto-rabbinic version of this interpretation, mentally changed the text to
accommodate this interpretation.

Most textual variants at the centre of this thesis are of a similarly subtle nature: they
might be a straightforward translation of the translator’s Vorlage or a novel interpretation. To
untangle whether the translation of a particular word or phrase is an accurate representation
of the source text or an innovation from the hand of the scribe is a difficult task.3 But there is

a third possibility: a translation might go back to a tradition of interpretation.

1.4 To the Court House
Many differences between the MT and LXX fall in this middle category—between the cracks
of textual criticism and reception history. For example, the Covenant Code instructs the

owner of a slave who wants to sell himself into permanent slavery to present his slave to

o noxn (Exod. 21:6a).4

1 Or that he misread his Vorlage. See BHS ad loc.

2 Frankel, FEinfluss, 93.

3 D. A. Teeter, Scribal Laws: Exegetical Variation in the Textual Transmission of Biblical Law in the Late
Second Temple Period (Forschungen zum Alten Testament 92; Tiibingen, 2014), 7—14.

4 For an exceptional, exilic dating of the Covenant Code, see J. Van Seters, A Law Book for the Diaspora:
Revision in the Study of the Covenant Code (Oxford, 2002). For a brief discussion of the various names for this
collection of laws, see 2.1.
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DUTORTTOR PITX I

His master shall lead him to Aa elohim.

The ritual signifying the slave’s transfer of status, piercing his ear against a doorpost (v. 6b),

was intended to take place at the entrance of a sanctuary.! But the LXX translates:

TPocdEel aDTOV 0 KUPLOg avTOD TPOG TO KpLTipLov Tod BgoD

His owner shall bring him to the court of God.

It is impossible to reconstruct a Hebrew Vorlage from the LXX. Biblical Hebrew does not
have a word for “court of law”. In the Hebrew Bible legal disputes are adjudicated at the
opening of the tabernacle, in the city gates, or in the king’s palace. It is hard to explain what
is going on in the LXX if one assumes the translator was merely transferring the words on the
page from one language into another. The LXX must be more than an ad hoc response to “an
incongruous text”.2 One has to suppose that something else has happened.

In this particular case, the LXX is similar to a longstanding tradition. The tradition
interprets 0°172X17 as a reference to the judiciary; it is attested in the Targums (e.g., Tg. Ps.-J.:

X177 Frg. Tg.: 817 n°2), the Mekhilta deR. Ishmael (1°1°°77),3 and the Peshitta (<L), Some

modern translations, such as the KJV (“the judges”), follow in the footsteps of ancient

I B. M. Levinson, Deuteronomy and the Hermeneutics of Legal Innovation (Oxford, 1997), 112: “The liminal
ceremony, involving the transition from contractually limited to permanent slavery, requires a liminal context:
the gateway of a temple or sanctuary, which marks the transition point between the divine and the human
realms.”

2J. W. Wevers, Notes on the Greek Text of Exodus (Society of Biblical Literature Septuagint and Cognate Series
30; Atlanta, GA, 1990), 324.

3 ]. Z. Lauterbach (ed.), Mekhilta de-Rabbi Ishmael: A Critical Edition, Based on the Manuscripts and Early
Editions, with an English Translation, Introduction, and Notes (Philadelphia, PA, 2004), 364-5.
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tradition.! At the same time, the LXX’s translation has a particularly Egyptian flavour. The
Greek kpupilov could, technically, convene anywhere: in the theatre, in the agora, or in the
open field.2 In the heyday of the Late Kingdom, the Egyptians first started to erect buildings
specifically designed for adjudication (‘wi n wpy.t, “judgment houses”, in Egyptian).3 The
translator of the LXX may have inherited a traditional explanation or adapted an archaic law
to the contemporary situation.*

In Emanuel Tov’s Textual Criticism of the Hebrew Bible, the discipline of textual
includes explanations drawn from linguistics, literary context, and theology.> The legal
differences between the MT and the versions, however, are somewhat different. Although one
can explain many of them just like one might explain other variants, scholarship adds three
further possible explanations for differences of a legal nature. Legal differences may have
been motivated by the theory and practice of early Jewish law—halakhah—,% by the
contemporary practice of the law of the land,” and/or by a concern for the internal
consistency of the biblical law codes.8 These explanations have a long history of scholarship

(for more, see 1.6).

I The intended meaning of the LXX’s “court of God”, an expression that occurs primarily in commentaries on
this passage by church fathers, remains unclear (see also Philo, Cher. 3.72).

2 The examples LSJ, 997 cites under “2. court of judgment, tribunal” do not refer to a court of law, but to a body
of jurors (Pl., Leg. 767b; IG XIV 951.20; Polyb. 9.33.12; 1 Cor. 6:2), a particular rank of Egyptian judge (P.Oxy.
XVII 2134.6), or a site where once a famous trial took place (Paus. 2.20.7).

3 S. Allam, ‘Egyptian Law Courts in Pharaonic and Hellenistic Times’, Journal of Egyptian Archaeology 77
(1991), 109-27.

4 M. Dhont, ‘Towards a Comprehensive Explanation for the Stylistic Diversity of the Septuagint Corpus’, Vetus
Testamentum 69 (2019), 388—407, at 397: “Since many factors influence this process [of translation], scholars of
the Septuagint should aim for multicausal explanations for phenomena in the translation” (my italics).

5 Tov, Textual Criticism of the Hebrew Bible, 124-8.

6 Z. Frankel, Vorstudien zu der Septuaginta (Leipzig, 1841); id., Ueber den Einfluss der paldstinischen Exegese
auf die alexandrinische Hermeneutik (Leipzig, 1851); A. Geiger, Urschrift und Ubersetzungen der Bibel in ihrer
Abhdngigkeit von der inneren Entwicklung des Judenthums (Breslau, 1857).

7E. J. Bickerman, ‘The Septuagint as a Translation’, in A. Tropper (ed.), Studies in Jewish and Christian
History: A New Edition in English Including The God of the Maccabees (2 vols.; Ancient Judaism and Early
Christianity 68; Leiden, 2007), I, 163—94 (citation at 189); id., “Two Legal Interpretations of the Septuagint’, in
Tropper (ed.), Studies in Jewish and Christian History, 1, 195-217. For an early critique of ‘Two Legal
Interpretations’, see J. J. Rabinowitz, ‘Exodus XXII 4 and the Septuagint thereof’, Vetus Testamentum 9 (1959),
40-6.

8 Teeter, Scribal Laws.
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These explanations raise a series of questions about the LXX:

1. What is the value of the LXX’s variants for the history of halakha? Abraham Geiger
argued that the ancient versions and translations testified to the existence of an earlier
halakhah that the rabbis later abandoned. Do the LXX’s legal variants indeed testify to
the existence of traditions independent of the rabbinic? Or do the LXX’s variants confirm
the antiquity and continuity of rabbinic halakhah—as Zacharias Frankel argued?

2. How do the LXX’s laws compare to Ptolemaic law? Does the LXX preserve traces of the
contemporary practice of law? Did the LXX’s translators try to bring the biblical law up

to date with the current law of the land?

The problem is that the LXX provides no straightforward evidence. Each word must be
carefully examined in order to reconstruct how and why the translator arrived at his

conclusion, at his final translation.

1.5 Intermediaries and Associations
Two insights—Goldhill’s “intermediaries” and Woolf’s “associations”—offer a middle road
between textual criticism and reception history.

Simon Goldhill, summarising the achievements of reception criticism, argues that
“the recognition of a multiplicity of intermediaries between past and present has diffused the
direct and unilinear genealogy of source text and response.”! The “intermediaries”—i.e.,

interpretations of a text introduced between the time of its original composition and the time

I'S. Goldhill, ‘“The Limits of the Case Study: Exemplarity and the Reception of Classical Literature’, New
Literary History 48 (2017), 415-35, at 420-1.
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of its reception—exert an influence on the “final interpretation”. In our case, texts composed
between the original law codes and the translation of the LXX influenced the translator’s
understanding of the original law. The deuteronomic instruction for the pesah sacrifice, for
example, says: “you shall boil (it)” (n%w23) (Deut. 16:7). Another law prohibits the
consumption of the meat “boiled in water” (2°n2 5w2) (Exod. 12:9). The Chronicler—the
“intermediary” in this case—reports that the Israclites “cooked the pesah on fire” (7057 17wan
wX31) (2 Chron. 35:13). The LXX’s translator of the deuteronomic law adopted the same
solution, rendering “you shall cook (it)” (n?w27) as “you shall cook and roast it” (éynoeig kai
ontmoelg) (Deut. 16:7).! The “double translation” relies on an “intermediary”, the Chronicler,
who harmonised the command to boil with the prohibition against boiling. Other cases are
less clear-cut: the “intermediaries” have to be searched for in other biblical laws or
reconstructed from the Scrolls, Philo, Josephus, and early rabbinic literature. When two or
more of these sources—independently of each other—agree on a particular point of legal
interpretation, it is fair to assume that a tradition of interpretation was already in the air.
There is another way to think about the development of a text’s meaning. In the
course of their “lives” words accumulate meaning through repeated use. Virginia Woolf once
said: “Words, English words, are full of echoes, of memories, of associations—naturally.
They have been out and about, on people’s lips, in their houses, in the streets, in the fields, for
so many centuries.”? She cited the example of “incarnadine”, which invokes the memory of

Shakespeare’s Macbeth: “No, this my hand will rather / The multitudinous seas incarnadine”

1 The reasons for the difference between the MT and the LXX may be more complicated: perhaps the meaning
of Ywa was unclear or perhaps the doublet was an addition in an early manuscript of the LXX. Teeter, Scribal
Laws, 195-6.

2 Woolf, in a BBC broadcast on 29 April 1937. Full transcript available on http://www.bbc.com/culture/story/
20160324-the-only-surviving-recording-of-virginia-woolf. See also C. Martindale, Redeeming the Text: Latin
Poetry and the Hermeneutics of Reception (Cambridge, 1993); A. Lianeri and V. Zajki (eds), Translation and
the Classic: Identity as Change in the History of Culture (Oxford, 2008).
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(I1.2.59-60).! The same holds true for the words of the Hebrew Bible: already in the early
Hellenistic period they were rich in “echoes”, “memories”, and “associations”. Such
associations are easier to trace when words are rare.

The use of “desire” (7P1wn) in the Song of Songs (7:11) recalls the primeval history.
Shortly after the “fall”, God tells Eve: “your desire will be towards your man” (72°X X
Tnpwn) (Gen. 3:16; cf. 4:7). The Song reverses God’s words by putting “desire” in the mouth
of the female lover: “towards me is Ais desire” (\npwn °%37).2 The translator of Genesis
probably did not know the rare word, translating: “towards your husband will be your return
(dmootpo@ny)”.3 The translator of the Song, remembering the use of the word in the primeval
history, similarly translated “desire” (7P1wn) as émotpoen, “return”.

Some of the most subtle associations are expressed in ancient translations. In the book
of Jonah, God complains about the inhabitants of Nineveh: “their evil rose before me” (7n%y
*19% ony) (Jon. 1:2). The story invites a comparison between the fate of Nineveh and that of
Sodom and Gomorrah—most notably in its use of the verb “to destroy” (7577) in Jonah’s five-
word prophecy (Jon. 3:4; cf. Gen. 19:21, 25, 29). The number of associations between these
evil cities is greater in the LXX than in the MT. The LXX renders “their evil rose before me”
as “the cry of her evil rose up to me” (avéPn 1 kpavyn thg Kakiog avthg Tpodg pe). The
translation invokes the memory of Sodom and Gomorrah. In Gen. 18:21, God says: “her cry

that came to me” (°7& nX27 INPYYR) (cf. Gen. 19:13).4 An avid textual critic might reconstruct a

I'S. Wells and G. Taylor (eds), William Shakespeare: The Complete Works (Oxford, 1998), 983.

2Y. Zakovitch, The Song of Songs: Riddle of Riddles (ed. V. C. Zakovitch; Library of Hebrew Bible/Old
Testament Studies 673; London, 2019), 8.

3 One might also argue that the LXX’s Vorlage read “return” (72wn) or that the translator misunderstood
“desire” (7Pwn) as “return” (72wn). The Scrolls sometimes use 7PN as if it meant “return” (see especially
10S X1.22). For a history of interpretation, see J. N. Lohr, ‘Sexual Desire? Eve, Genesis 3:16, and npwn’,
Journal of Biblical Literature 130 (2011), 22746, for the use of fp1wn in the Scrolls, see J. Joosten, ‘Pseudo-
Classicisms in Late Biblical Hebrew’, Zeitschrift fiir die alttestamentliche Wissenschaft 128 (2016), 16-29, at
22-3.

4 On the level of the Hebrew texts, the connection is noted by, e.g., U. Simon, The JPS Bible Commentary:
Jonah (trans. L. J. Schramm; Philadelphia, 1999), 5.
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variant Vorlage of LXX Jonah. It is more likely that the description of Nineveh triggered the
memory of the other famously evil cities. The association between the cities may have
occurred to the translator during the translation, but it seems more likely that previous readers
already spotted the similarity between the descriptions of the cities. The translator did not just
rely on one version of the text, a Vorlage, but also on this legacy of associations.! The LXX is
a treasury “full of echoes, of memories, of associations” that clung to the words of the Bible.
The same goes for the LXX’s translation of the biblical laws.

Though there is nothing radically new about these ideas, they have the potential to
explain minor differences between the original text and its translation without having to posit
a different text (a Vorlage) and without attributing every difference to the translator’s mind.
We do not have to trace the precise genealogy or identify the origin of a tradition of
interpretation in order to explain the evolution of the meaning of the text. Words and texts,
through repeated recitation and use, accumulate new meanings that resound through the
history of its reception. These new meanings “stick”™ to the original text—perhaps written
down in the margin, perhaps passed on orally—and emerge in later translations and

interpretations.

1.6 History of Scholarship

What is the value of the LXX for the early history of halakhah? Despite the gap in time
between the LXX and the earliest compilations of midrash halakhah (the LXX is dated to the
mid-third century BC,? the final redaction of the Mishnah traditionally attributed to R. Judah

ha-Nasi, ca. AD 200), it is possible that the LXX preserves some early traditions of halakhah.

1J. M. Sasson, Jonah (Anchor Bible 24B; New York, 1990), 76-7.
2 ]. K. Aitken, ‘Introduction’, in id. (ed), The T&T Clark Companion to the Septuagint (London, 2015), 1-12, at
3.
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Michael Fishbane argued that the Hebrew Bible itself already contains the earliest examples
of midrash halakhah (see, e.g., Ezra 9:1-3 on intermarriage; Neh. 8:13—8 on the sukkah; 2
Chron. 35:13 on the preparation of the Pesach sacrifice).! It is possible that sources from the
Second Temple period preserve further examples of “early halakhah”. Philo alludes to
“unwritten laws” (&ypo@ot vopot) and “ancestral customs” (£€06n whtpra) (Spec. 4.149-50).2
Josephus writes that the Pharisees had “some customs ... not written down in the laws of
Moses” (VOud tva, ... ook avayéypamtot £V Toig Movcéog vopoig) (Ant. 13.297; cf. Mark
7:3).3 Some of the Scrolls share with the rabbis an interest in controversial questions of
halakhah (e.g., whether an unbroken stream of liquid transfer impurity, 4OMMT B 55-8; m.
Yad. 4.7 m. Toh. 8.9). The Targums contain traces of interpretive traditions dating back to the
Second Temple period.# Where does the LXX fit in the history of halakhah?

In the early days of the Wissenschaft des Judentums, Zacharias Frankel turned to the
ancient versions of the Hebrew Bible (“the versions” from now on) to prove the antiquity of
rabbinic midrash. Abraham Geiger, by contrast, used the same evidence to show that there
once must have been an old version of the halakhah. This old halakhah was later superseded

by the new halakhah of the rabbis. More recent scholarship has come up with more nuanced

I M. Fishbane, Biblical Interpretation in Ancient Israel (Oxford, 1989); for a critique of Fishbane’s approach,
see J. L. Kugel, ‘The Bible’s Earliest Interpreters’, Prooftexts 3 (1987), 269-83.

2 The only systematic study on Jewish law in the works of Philo is still S. Belkin, Philo and the Oral Law
(Harvard Semitic Series 11; Cambridge, MA, 1940), but the study is hindered by Belkin’s assumption that
whenever Philo’s interpretation “differs” from the biblical law, it must be reflecting the current practice at
Alexandria.

3 J. Klawans, Josephus and the Theologies of Ancient Judaism (Oxford, 2012), 142—7 warns against equating
this passing reference with a later conception of oral Torah: “All we can say of Josephus’s Pharisees is that they
are willing to ascribe authority to non-scriptural legal traditions” (144).

4T. Legrand and J. Joosten (eds), The Targums in Light of Traditions of the Second Temple Period (Supplements
to the Journal for the Study of Judaism 167; Leiden, 2014); J. Joosten, ‘How Old is the Targumic Tradition?’, in
A. Piquer Otero and P. Torijano Morales (eds), The Text of the Hebrew Bible and Its Editions: Studies in
Celebration of the Fifth Centennial of the Complutensian Polyglot (Supplements to the Textual History of the
Hebrew Bible 1; Leiden, 2016), 143-59.
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and more “critical” ways—in the technical sense of the word!—to describe the development
of early midrash halakhah in the versions, the Scrolls, and other Jewish literature from this
period. The following brief history of scholarship analyses the use of the LXX for the history

of halakhah from the beginning of the Wissenschaft des Judentums until today.

1.6.1 Zacharias Frankel
Zacharias Frankel, who wrote two books on the relation between halakhah and the LXX

(published in 1841 and 1851), summarised his view of the history of halakhah as follows:

Diese auf die Schrift tibertragenen und in ihrem Geiste erfasten Vorschriften bildeten
urspriinglich die Halacha (practische Lehre); und es floss durch sie haufig die
Interpretation, mit dem Wortsinne zusammen, so dass dieser fast in jener aufging: die
Kunde wie das Gesetz zu erldutern, in welchem Sinne es aufzufassen sei, machte die
Interpretation aus: das Gesetz wurde nach seiner Anwendung in der Gegenwart
erklart, wihrend das Verstdndniss der Schrift dem einfachen Wortsinne nach,
obgleich man auch diesem nicht sein Recht ganz verweigerte, von untergeordnetem
Interesse war. So nun gestaltete sich die Halacha und halachische Exegese: sie sind in
einander wechselweise bedingt: und wenn auch manche exegetische Auffassung sich
zu einer andern Zeit anders ausprigte, so blieb doch das aus jener hervorgegangene

halachische Product, da es ins Leben iibergangenen und von dem Gesammtwillen

I For “biblical criticism” as an attempt to uncover and understand the historical—as opposed to the traditional or
canonical—meanings of a text, see J. Barton, The Nature of Biblical Criticism (Louisville, KY, 2007). This
method may have its origins in protestant theology: an attempt to “free” the meaning of the Bible from the
constraints of tradition and the authority of the church, see J. Barr, ‘Bibelkritik als theologische Aufklarung’, in
T. Rendtorff (ed.), Glaube und Toleranz: Das theologische Erbe der Aufkldrung (Giitersloh, 1982), 30—42.
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getragen war, unverdndert: nur in den Fillen, wo die Halacha nicht allgemeine

Giiltigkeit erlangt hatte, unterlag auch sie dem Wechsel.!

In Frankel’s history of halakhah there was once a unanimity—a confluence—between
halakhic exegesis and halakhic practice: “Originally, these rules, which were both transferred
to Scripture and understood in the spirit of Scripture, made up the halakhah”. The traces of
interpretations in the versions can, at the same time, represent what people thought the text
meant and what people were doing. At some point in time, however, the conclusions from the
process of exegesis began to lead a life of their own. The connection between exegesis and
practice was obscured: “although many exegetical opinions took on a different shape at a
different time, the halakhic product that had emerged nevertheless remained ... unchanged”.
The only reason for change in halakhah was a lack of universal consensus: “only in those
cases, where the halakhah had not attained general validity, was it too subjected to change”.
In Frankel’s books there are many examples of similarity between rabbinic halakhah
and the versions but few examples of difference. To name just one, there is a difference of

opinion on the punishment of beating (Deut. 25:1-3). The MT says:

1°197 17 VAW 128

the judge shall make him [sc. the convict] fall and beat him in front of him (Deut.

25:2)

The rabbis argued that this meant the convict should be beaten while bending over:

I Z. Frankel, Vorstudien zu der Septuaginta (Leipzig, 1841), 180—1.
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and he may not strike him when he is standing or when he is sitting, but only when
he is bending low, for it is written, The judge shall cause him to lie down. (m. Makk.

3.13; cf. b. Makk. 22b)!

The LXX translated the same passage as:

Kol xafielc adTOV EVOVTL TOV KPITAV KOl LOGTIYMGOVGLY 0DTOV VOVTIOV a0TAY
and you shall make him sit down in front of the judges and they shall flog him in

front of them

The Greek translation says that more than one judge should be present at the beating, in
contrast to the MT’s singular vow. Most importantly, the LXX says that the convict should sit
down for the beating, in contrast to the Mishnah’s prostrate convict. This and similar
examples are relevant to the history of halakhah, but Frankel ignored them. Why?
Comparing the works of Zacharias Frankel and Abraham Geiger, Jacob Sussman
argued that Frankel “turned backward from rabbinic literature”.2 Geiger, by contrast, started
with the versions and then turned to rabbinic literature. Aharon Shemesh described Frankel’s
method as the “reflective model” and characterised Geiger’s method as the “developmental

model”.3 In other words, Frankel was intimately familiar with the classic works of midrash

L H. Danby, The Mishnah: Translated from the Hebrew with Introduction and Brief Explanatory Notes (Oxford,
1933), 407-8.

2 Sussman, ‘The History of the Halakha and the Dead Sea Scrolls’, in Qimron and Strugnell (eds), DJD X, 179-
200, at 179.

3 Shemesh, Halakhah in the Making, 3, 5.
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halakhah and then turned to literature from the time of the Second Temple. In the preface to

his Vorstudien Frankel himself wrote as much:

In den nachbiblischen schriftlichen Monumenten, welche die Sage jener frithern Zeit
vindiciren will, in der alten griechischen Uebersetzung der Schrift, hoffte ich einige
Aushilfe zu finden und so ging ich an das Studium der Septuaginta. Und welche
Auskunft bot sich mir nicht beim ersten Durchlesen dar! Fast fiir jede Halacha und
jede Sage entdeckte ich einen Beleg, ich nahm allenthalben Hinweisungen auf

religiose Verordnungen wahr und fand die meisten Abweichungen erklérbar.!

Frankel discovered a precedent “for almost every halakhah” in the LXX. Whenever he came
across a minor difference between rabbinic halakhah and the LXX, he explained the LXX as
a misunderstanding of the Hebrew text, a corruption in the process of transmission, or some
local practice peculiar to Egyptian Judaism.

The MT, for example, prohibits consumption of any meat “with the blood” (o771 %¥)
(Lev. 19:26). The LXX, however, forbids the Israelites to eat “on the mountains” (éni v
opémv). According to Frankel, the LXX’s translators mistook 2771 for 0177 (but compare
Ezek. 18:11, 15).2 The LXX’s reading is the result of a misunderstanding of the Hebrew text.
The LXX demands that the priest put frankincense “and salt” (koi éAa) on the twelve breads
of testimony (Lev. 24:7). The phrase “and salt” has no equivalent in the MT. Frankel
speculates that putting salt on the bread was the local practice at the temple of Onias at

Leontopolis. The demand for salt on the loaves of bread is “a late gloss”.3 The LXX contains

I Frankel, Vorstudien zu der Septuaginta, Xiii—xiv.

2 Z. Frankel, Ueber den Einfluss der paldstinischen Exegese auf die alexandrinische Hermeneutik (Leipzig,
1851), 157.

3 Frankel, Einfluss, 158: “ein spéteres Glossem”.
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a warning against vigilante justice: “your hand shall not avenge” (o0 ékdtkdtai Gov 1 x&ip)
(Lev. 19:18). The MT is more concise: apn~X?. Depending on the vocalisation, these words
mean either “do not avenge” (from ap1) or “do not stand up” (from 03?). Frankel argued that
the LXX was an intentional adaptation. The reason for the adaptation was the character of the
citizens of Alexandria, whom he described as “the easily excitable Alexandrians”.!

This method, which marginalises the differences that do not align with rabbinic
halakhah, creates a powerful argument for the antiquity of rabbinic law. If the legal
differences between the LXX and the halakhah are due to error, corruption, and local custom,
then the similarities testify to the continuity of the halakhah. The LXX thus proves the
existence of a legal orthodoxy long before the rise of rabbinic Judaism. That conclusion is
warranted only if some pieces of evidence are taken more seriously than others.

A second problem for Frankel’s approach is the ongoing publication of Greek papyri

and inscriptions since the end of the nineteenth century. The relevance of these documents to

! Frankel, Einfluss, 155: “die leicht erregbaren Alexandriner”.
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the semantics and the syntax of the LXX is well known among students of the LXX.!
Because of these documentary texts, we now know that the LXX does not always mean what
Frankel thought it meant. In Exod. 22:8, for example, the LXX’s translators rendered X as

EYKOAE®.

AT RIT 02 MR W 77K 72 Y

every lost object, about which he says: ‘This is it!’

[sc. mepi] mhong dnwleiog tiig &yxalovpévng, & T odv dv 7

about every lost egkaloumenos object, whatever it may be

Frankel explained the translation of this verb:

I See, e.g., G. A. Deissmann, Bible Studies: Contributions, Chiefly from Papyri and Inscriptions, to the History
of the Language, the Literature, and the Religion of Hellenistic Judaism and Primitive Christianity (tr. A.
Grieve; Edinburgh, 1901); id., The Philology of the Greek Bible: Its Present and Future (tr. R. M. Strachan;
London, 1908); id., Light from the Ancient East: The New Testament Illustrated by Recently Discovered Texts of
the Graeco-Roman World (tr. L. R. M. Strachan; London, 1910); J. A. L. Lee, A4 Lexical Study of the Septuagint
Version of the Pentateuch (Society of Biblical Literature Septuagint and Cognate Studies Series 14; Chica, CA,
1983); J. K. Aitken, ‘The Language of the Septuagint and Jewish-Greek Identity’, in J. K. Aitken and J. Carleton
Paget (eds), The Jewish-Greek Tradition in Antiquity and the Byzantine Empire (Cambridge, 2014), 120-34; id.,
No Stone Unturned: Greek Inscriptions and Septuagint Vocabulary (Critical Studies in the Hebrew Bible 5;
Winowa Lake, IN, 2014); id., “Moses’s 0if1g’, in S. Kreuzer, M. Maiser, and M. Sigismund (eds), Die
Septuaginta—Orte und Intentionen: 5. Internationale Fachtagung veranstaltet von Septuaginta Deutsch
(LXX.D), Wuppertal 24.-27. Juli 2014 (Wissenschaftliche Untersuchungen zum Neuen Testament 361;
Tiibingen, 2016), 169-85; M. N. van der Meer, ‘Bridge over Troubled Waters? The yépupa. in the Old Greek of
Isaiah 37:25 and Contemporary Sources’, M. K. H. Peters (ed.), XIII Congress of the International Organization
for Septuagint and Cognate Studies, Ljubljana, 2007, (Society of Biblical Literature Septuagint and Cognate
Studies 55; Atlanta, GA, 2008), 305-24; id., ‘Trendy Translations in the Septuagint of Isaiah: A Study of the
Vocabulary of the Greek Isaiah 3:18-23 in the Light of Contemporary Sources’, in M. Karrer, W. Kraus, and M.
Meiser (eds), Die Septuaginta—Texte, Kontexte, Lebenswelten (Wissenschaftliche Untersuchungen zum Neuen
Testament 219; Tiibingen, 2008), 581-96; id., ‘Papyrological Perspectives on the Septuagint of Isaiah’, in A.
van der Kooij and M. N. van der Meer (eds), The Old Greek of Isaiah: Issues and Perspectives (Contributions to
Biblical Exegesis and Theology 55; Leuven, 2010), 107-33; id., ‘Problems and Perspectives in Septuagint
Lexicography: The Case of Non-Compliance (AIIEI®EQ)’, in J. Joosten and E. Bons (eds), Septuagint
Vocabulary: Pre-History, Usage, Reception (Atlanta, GA, 2011), 65-86; J. Joosten, ‘Varieties of Greek in the
Septuagint and New Testament’, in J. Carleton Paget and J. Schaper (eds), The New Cambridge History of the
Bible, 1: From the Beginnings to 600 (Cambridge, 2013), 22—45; id., ‘The Interplay between Hebrew and Greek
in Biblical Lexicology: Language, Text, and Interpretation’, in E. Bons, J. Joosten, and R. Hunziker-Rodewald
(eds), Biblical Lexicology: Hebrew and Greek (Beihefte zur Zeitschrift fiir die alttestamentliche Wissenschaft
443; Berlin, 2015), 209-25.
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In Alexandrien mochte ebenfalls dieser Gebrauch, aber in verdnderter Weise,
herrschend gewesen sein: wer einen Gegenstand verloren hatte, liess ihn ausrufen, dass

man ihn einliefere[.]!

This is just one of many examples of the influence of local custom on the LXX:

Diese Uebersetzer tragen nicht selten mit Umgehung der eigentlichen Bedeutung, das
zu ihrer Zeit Gebrauchliche oder in den Zeitverhéltnissen Gelegene, in den Text

hinein.2

But éykaiéw does not mean “ausrufen” or “to call ous” but literally “to call in, to summon”.

In Egyptian papyri the word is used in the sense of “to accuse”.3

T untpi pov Eppidvn eappalkeiog Evkaldy ...

... accusing my mother Hermione of poisoning (P.Oxy. 111 486.21-2, 130s AD)

The LXX’s mdong anwieiog thg éykaiovpuévng does not mean that people had to call out their

lost object in the streets. Instead the LXX denotes that, in order to retrieve their property,

people had to lodge a formal complaint with a local official or file charges at a court of law.
When comparing the LXX to rabbinic halakhah, it makes better sense first to establish

—Dby means of literature, papyri, and inscriptions—the meaning of the Greek. Comparing the

! Frankel, Einfluss, 95.

2 Frankel, FEinfluss, 97.

3 F. Preisigke, Worterbuch der griechischen Papyrusurkunden (2 vols; Berlin, 1925), I, 411-2; A. Le Boulluec
and P. Sandevoir, L Exode: Traduction du texte grec de la Septante, introduction et notes (La Bible d’Alexandrie
2; Paris, 1989), 226; J. Schaper, ‘Exodos’, in M. Karrer and W. Kraus (eds), Septuaginta Deutsch:
Erlduterungen und Kommentare zum griechischen Alten Testament (2 vols; Stuttgart, 2011), I, 258-324, at 305.
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use of words and sentence structures in other compositions will throw into relief how
reasonable speakers of the language might construe the sense of the text. (Such comparisons
should give preference to texts close to the LXX both in time and in content.) One should
compare the LXX to rabbinic halakhah only after establishing the meaning of the LXX. The
sequence of this method—first Greek, then halakhah—opens up the possibility for difference
between the LXX and the halakhah. This method takes seriously the possibility that the

translation preserves ideas otherwise unattested in Jewish tradition.

1.6.2 Abraham Geiger

Abraham Geiger, a contemporary of Frankel, was his most important critic. Geiger had a very
different view of the history of Judaism, which he laid out in Urschrift und Ubersetzungen
der Bibel (1857). The first and second part of the book are an investigation into the effects of
the development of halakhah on the versions of the Bible. Geiger cited nine examples where
the versions—including the LXX and its revisions—reflect an interpretation that differs from
rabbinic tradition.! From these differences he concluded that there must have been an “old

halakhah”.

es existirte eine éltere vormischnaitische Halachah, die systematisch umgewandelt
wurde und die ihre Triimmer zuriickliess in einer Anzahl von Werken, welche
dieselben neben neueren Elementen autbewahren, welche gerade deshalb dann

weniger beachtet wurden; die recipirte jiingere Entwickelung gestaltete die

I The nine examples are Gen. 5:24; Exod. 13:3; 21:7; 22:6—14; Num. 9:10; 12:1; 19:23-24; Deut. 19:16f; 26:12.
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Erinnerungen aus der alten Zeit unwillkiirlich nach ihrem Massstabe um und

uberlieferte sie uns in dieser Form.!

Geiger attributed the old halakhah to the Sadducees and the new halakhah to the Pharisees.
The breaking point for the transition from old to new was, in his opinion, the Bar Kokhba

revolt.

als aber der Staat zusammenbrach, das politische Leben aufhorte, die religiose
Genossenschaft der einzige Ueberrest war, ... da sanken die Sadducéer zur vollen
Bedeutungslosigkeit herab, und man liess es sich angelegen sein, ihr Werk von Grund
aus umzugestalten. Die pharisdische Halachah trat an die Stelle der sadducéischen

und ward in absichtlichem Gegensitze zu dieser consequent ausgebildet.2

Of course there are other possible explanations for the variations between the versions and
rabbinic halakhah. Geiger dedicated the third part of Urschrift und Ubersetzungen to the
variations due to a lack of attention to detail (e.g., 77X instead of 7nX in Gen. 22:13) and the
variations due to to tendentious changes for political or theological reasons (e.g., reading ¥02
or 703 instead of > 03 in Exod. 17:16).

Geiger was one of the first scholars to admit the possibility of a historical
development to halakhah. He illustrated the development with detailed evidence. Long after
the discovery of new evidence the skeleton of his developmental model remains valid—until

today.

I A. Geiger, Urschrift und Ubersetzungen der Bibel in ihrer Abhdingigkeit von der inneren Entwicklung des
Judenthums (Breslau, 1857), 427.
2 Geiger, Urschrift und Ubersetzungen der Bibel, 431.
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In one respect, however, Geiger’s model is too restrictive. The mere distinction
between “old” and “new” cannot explain the full variety of the legal traditions of the
versions. Frankel suggested that some bits of the LXX reflected /ocal practice. Different legal
traditions may have developed at the same time.! To label all traditions found in the versions
“o0ld” and all traditions found in the Bavli “new” obscures the chronological and geographic
complexity of the history of Judaism.2 To be fair, Geiger did allow for some geographic
variety within Judaism but those varieties of Judaism were, in his opinion, limited to three
centres of authority: Jerusalem, Mt. Gerizim, and the Onias temple. Each of these centres had
its own authorised version of the Bible: MT, SP, and LXX. The evidence does not testify to a

division as neat as that.3

1.6.3 Leo Prijs
Leo Prijs’s Jiidische Tradition in der Septuaginta (1948) analyses the influence of Jewish
tradition—broadly defined—on the LXX. The first chapter, on halakhah, cites thirteen LXX
passages that may have been influenced by halakhah.4

One problem with Prijs’s approach is the assumption that the LXX’s Vorlage was

identical to the MT. Prijs consequently attributed all variation between LXX and MT to the

1 On the variety of ancient Judaism, see esp. M. Goodman, ‘Josephus and Variety in First-Century Judaism’, in
id., Judaism in the Roman World: Collected Essays (Ancient Judaism and Early Christianity 66; Leiden, 2006),
33-4e.

2 On the chronological complexity of the Talmud, see M. Vidas, Tradition and the Formation of the Talmud
(Princeton, 2014).

3 Teeter, Scribal Laws, 161-74; Schorch, ‘Die pra-Samaritanischen Fortschreibungen’, in W. Biihrer (ed.),
Schriftgelehrte Fortschreibungs- und Auslegungsprozesse: Textarbeit im Pentateuch, in Qumran, Agypten und
Mesopotamien (Forschungen zum Alten Testament I1 108; Tiibingen, 2019), 113-32.

4 The passages are Exod. 21:6, 17, 19, 22-3; 22:6-14, 19, 28, 30; 23:2, 7-8a; Lev. 18:21; 21:9; Deut. 22:18.
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LXXs translators.! Even before the discovery of the Scrolls, that assumption was not
warranted by the evidence (note, e.g., the correlation between the Nash Papyrus, published in
1903, and the LXX of Deut. 6:4). The LXX of Exod. 12:17a, for example, reads “this

commandment” instead of “the matzor”.

NIXRI™NR DRRYA

You shall keep the matzot

Kol LUAGEESDE TNV EVTOATV TOOTHV

You shall keep this commandment

Prijs referred to the Mekhilta deR. Ishmael, which cites R. Josiah arguing for the reading
nixna, “the commandments”™, instead of nixna, “the matzot™: “Just as one should not be slow
when making the mazzah, lest it leaven, so should one not be slow to perform a religious
duty.”2 Prijs argues that the same play on words underlies the LXX.3 But it is more
economical to assume that the LXX relies on a Vorlage similar to the SP, which has a singular

“commandment”—just like the LXX.

XN DR anAnn

You shall keep the commandment

!'In the preface he writes: “Auf allgemeine Frager der Textkritik am MT sind wird [sic] nicht eingegangen, da
sie nich zu unserem Thema gehoren. Auch Feststellung von Lesarten der LXX-Vorlage war nicht der eigenlichte
Zweck unserer Arbeit, sondern der Nachweis jiidischer Weltanschauung, jiidischer Gesetze, jliidischer Aggada
und tiberhaupt jiidischer Exegese in der LXX. Diese Exegese beruht nun aber in der LXX, ebenso wie in deren
judischen Quellen, auf der gleichen Textgrundlage: auf derjenigen, die uns im MT vorliegt. An keiner der von
uns behandelten Stellen ergab sich die Notwendigkeit der Annahme einer anderen LXX-Vorlage als der
masoretischen.” L. Prijs, Jiidische Tradition in der Septuaginta (Leiden, 1948), xxi.

2 Mekhilta Pisha 9; Lauterbach (ed.), Mekhilta de-Rabbi Ishmael, 52.

3 Prijs, Jiidische Tradition in der Septuaginta, 38.
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Once again it is not always a good idea to equate the LXX with rabbinic tradition. Alternative
explanations for the final shape of the LXX should be taken seriously, such as the possibility

of a different source text.

1.6.4 Elias Bickerman
In two articles (from 1956 and 1959) Elias Bickerman argued that the LXX translators
“harmonized the sacred law with the practice of Ptolemaic Egypt.”’! Because Ptolemy II
initiated and funded the translation project, the translators sought to align their laws with the
laws of Egypt. This narrative of royal sponsorship is well known from the Letters of Aristeas.
It finds support in the works of Philo, Josephus, and the rabbis.2 Bickerman found examples
of this hypothesis buried in the details of the LXX itself. All the examples Bickerman cited
fall roughly within the modern category of property law. I will discuss three.

First, the Covenant Code prescribes the following punishment for an assailant who

wounded but did not kill his victim.

27 K57 10 QW P71 71300 7R3
... the one who hit (him) goes free, except that he shall give his rest and cause him to

heal. (Exod. 21:19b)

L E. J. Bickerman, ‘The Septuagint as a Translation’, in A. Tropper (ed.), Studies in Jewish and Christian
History: A New Edition in English Including The God of the Maccabees (2 vols.; Ancient Judaism and Early
Christianity 68; Leiden, 2007), I, 163—94 (citation at 189); id., ‘Two Legal Interpretations of the Septuagint’, in
Tropper (ed.), Studies in Jewish and Christian History, 1, 195-217. For an early critique of ‘“Two Legal
Interpretations’, see J. J. Rabinowitz, ‘Exodus XXII 4 and the Septuagint thereof”, Vetus Testamentum 9 (1959),
40-6.

2 For references to all the evidence for the reception of the Letter, see A. Wasserstein and D. J. Wasserstein, The
Legend of the Septuagint: From Antiquity to Today (Cambridge, 2006).
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It is not immediately clear what it means to “give” (n1) rest to someone or how the assailant
can “cause to heal” his victim (note the pi’el of X57). In the LXX the assailant is liable to pay

the victim’s time off work and his medical bills:

af@®og Eotan 6 Tatd&ag TANY TG apyioc avTod dmoteioet kal T¢ iaTpeia.
... the one who hit (him) shall go unpunished, except that he shall repay his

unemployment and his medical treatment.

Bickerman suggested that the reason behind this interpretation was “the practice of Ptolemaic

”1

Egypt”.

Second, the MT of Exodus commands that the man who let his animal graze on

someone else’s field or vineyard shall refund the loss only with “the best” of his produce.

DY 1972 20 WTTY 207
He shall repay from the best of his field and from the best of his vineyard. (Exod

22:4b)

The LXX contains a longer version of the same law, which maintains that the animal’s owner
should only repay with the best produce of his field when the animal ate a// of his

neighbour’s field.

I Cf. Le Boulluec and Sandevoir, L’Exode, 219: “la LXX met la loi en harmonie avec la pratique de 1’'Egypte
ptolémaique en exigeant le réglement des dépenses médicales”.
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amoteioet €k ToD Aypod adTod KATA TO YEVNUO 0DTOD" €0V OE TAvTO TOV AypoOV
Katafooknon, 10 BEATIoTA TOD Aypod avtod Kai td EATIoTe ToD APTEADVOS aTOD
dmoteioel.

He shall repay from his field according to its produce, but if it grazes upon the entire

field, he shall repay the best of his field and the best of his vineyard.

Bickerman argued: “This addition agreed with Ptolemaic conditions.”! There are indeed a
number of papyri confirming that the owner of an animal that grazed on another’s field was
liable for restitution (e.g., P.Petr. 111 26).

Third, the deuteronomic law commands that every creditor should forgive all his

debtors every seventh year:

WY T WK T AW 22702 uiny

Every master of a loan should release the debt of his hand which he lends to his

neighbour (Deut. 15:2)

The LXX translated “every master of a loan” into “every private loan”.

aonoelg mav ypeog 1dov, 0 dpeiiel ot 6 TANGiov

You shall forgive every private loan that your neighbour owes you

Commenting on this passage, Bickerman argued:

I Bickerman, ‘Two Legal Interpretations of the Septuagint’, 215.
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the Septuagint is in agreement with Greek law, as well as with the ordinance of
Ptolemy II, which in a similar manner reserves for the government alone the right to

sell fiscal debtors into slavery.!

How can we be sure that the LXX really was in line with Ptolemaic law? It appears
that Bickerman assumed the differences between MT and LXX could always be explained as
resulting from the translators’ familiarity with Ptolemaic jurisprudence. In ‘The Septuagint as

a Translation’, he asserted:

for the greater part, the divergences between the Greek and the Hebrew Law of
Moses are intentional. The rabbinic tradition already spoke of the changes made “for

the King Ptolemy”.2

However, in each of these cases there are more economical explanations for the difference
between MT and LXX. In the case of Exod. 21:19 Bickerman did not, unfortunately, refer to
any primary sources from Ptolemaic Egypt. An extensive search for evidence to confirm or
deny this was the “practice” at the time did not reveal any. Furthermore, the Mishnah,
Mekhilta, Targum Pseudo-Jonathan, and Peshitta all arrived at an interpretation quite similar
to the LXXs, proving that the idea of the assailant refunding the victim’s medical expenses
did not necessarily originate in Ptolemaic Egypt.3 In the case of Exod. 22:4 it seems equally
plausible that the translators’ Vorlage already contained the longer version, especially since it

also appears in the SP:

LE. J. Bickerman, The Jews in the Greek Age (Cambridge, MA, 1990), 194.
2 Bickerman, ‘The Septuagint as a Translation’, 186.
3 Prijs, Jiidische Tradition in der Septuaginta, 10.
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He shall repay from his field according to its produce and if it grazes on all of his field,

he shall repay from the best of his field and from the best of his vineyard. (Exod. 22:4)

The antiquity of this reading is proven by two fragments of 4QRewritten Pentateuch (4QRP¢
X-=XII, 6-8; 40RP4 1, 9-11).! Bickerman, who was well aware of the SP, nevertheless
maintained that “the translators accepted this confused text because it agreed better with the
conditions of Ptolemaic Egypt.”2 In the case of Deut. 15:2, the precise distinction between
private and public is an invention of Roman law unknown in Ptolemaic Egypt.3 The
restrictions on debt slavery imposed by Ptolemy II did not amount to a categorical prohibition
on debt slavery. The purpose of the restrictions on enslavement in the Ptolemaic provinces of
Syria and Phoenicia was to ensure peasants continued to work on the royal estates and paid
their taxes to the royal treasury.

Bickerman’s suggestion that the jurisprudence of Ptolemaic Egypt influenced the
LXX is not impossible, but it remains to be proven. With the increasing availability of

Egyptian documents, it is an opportune moment to reevaluate this hypothesis.

1.6.5 Geza Vermes
In a chapter on ‘Early Old Testament Exegesis’ in the Cambridge History of the Bible (1970)

Geza Vermes made a distinction between “pure” and “applied” exegesis.5 Pure exegesis

1 Teeter, Scribal Laws, 35-58.

2 Bickerman, ‘Two Legal Interpretations of the Septuagint’, 216 my italics.

3 Ulpian, Dig. 1.1.1.2.

4 C.Ord.Ptol. 21-2.

5 G. Vermes, ‘Bible and Midrash: Early Old Testament Exegesis’, in P. R. Ackroyd and C. F. Evans (eds), The
Cambridge History of the Bible, 1: From the Beginnings to Rome (Cambridge, 1970), 199-231.
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responds to problems arising from the text; a biblical text may be unclear, imprecise,
contradictory, or otherwise unacceptable. Applied exegesis is legal reasoning cast in the form
of exegesis. Like Frankel and Geiger, Vermes argued that “early exegesis” tried to solve
problems created by canonisation.! When two different laws carry the same authority and end
up in the same composition, they create a tension that needs to be resolved.

The slave laws of Exodus, Leviticus, and Deuteronomy all became part of the same
Pentateuch, creating tension. Exod. 21:2-6, for example, gives the male slave the choice to
go free after seven years or voluntarily to accept lifelong slavery. The law makes an

exception for the female slave:

ID°7297 NRED RED X K7 I02NR UK 9007))
If a man sells his daughter as a slave, she will not go out when the male slaves go

out. (Exod. 21:7)

Deut. 15:12 annuls the exception of Exod. 21:7. Instead the deuteronomic law groups male
and female slaves together: “If one of your brothers, a Hebrew man or a Hebrew woman, is
sold to you and serves you for six years, in the seventh year you shall let him go free” (cf.
Lev. 25:44-6). The combination of the two laws in the same Pentateuch left the exception of
Exod. 21:7 in an awkward position. Vermes pointed out the LXX’s translator did not render
TR as 000AN, “slave-woman”—the normal equivalent in the LXX—, but as oikéric,

“household slave”.

I Frankel, Einfluss, 91; Geiger, Urschrift und Ubersetzungen der Bibel, 187-8.
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AmoTpéyovcty oi doDAL.
If someone gives his own daughters as an oiketis, she will not go free like the female

slaves run off.

This unexpected translation communicates “not that a Hebrew maidservant is never to be
freed, but that the rules concerning her liberation differ from those affecting the Gentile
slave”.! In this interpretation Exod. 21:6—7 does not contrast the female Hebrew slave to the
male Hebrew slaves but the female Hebrew slave to all gentile slaves. The rabbis, for reasons
unknown, took all of Exod. 21:7 to refer to Hebrew slaves. They understood the exception to
concern only the specific case of an underage Israelite girl. She has to be released as soon she
has her first period or as soon as she turns twelve.2 She is an exception in the sense that she
“goes free” (X¥°) for other reasons than male Hebrew slaves go free. The male slave is free to
leave his master’s household after six years of service—different rules apply to the female
slave. In Vermes’ reconstruction both the LXX and rabbinic halakhah rely on the same
premise that all laws within the Pentateuch are equally valid.3 The LXX is an organic part of

that development in early halakhah.

1.6.6 Jan Joosten
Jan Joosten’s article, ‘Legal Hermeneutics and the Tradition Underlying the

Septuagint’ (2016), treats the same problem in Exod. 21:7.4 Joosten agrees with Geiger and

I Vermes, ‘Bible and Midrash’, 211.

2 See Mekhilta deR. Ishmael ad loc.; m. Kiddushin 1.2; Rashi; Tg. Ps.-J.

3 So also I. L. Seeligmann, ‘Voraussetzungen der Midraschexegese’, in G. W. Anderson et al. (eds), Congress
Volume Copenhagen 1953 (Supplements to Vetus Testamentum 1; Leiden, 1953), 150-81.

4 Joosten, ‘Legal Hermeneutics and the Tradition Underlying the Septuagint’, in W. Kraus, M. N. van der Meer,
and M. Meiser, XV Congress of the International Organization for Septuagint and Cognate Studies: Munich,
2013 (Atlanta, GA, 2016), 551-9.
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Vermes that the combination of different law codes in the composition of the Pentateuch
created a problem. But the LXX’s solution, Joosten argues, was not to take the exception of
Exod. 21:7 as referring to any Hebrew slave girl (the reading of Frankel, Geiger, and Vermes)

but as referring to a “concubine” in particular:

The exegetical solution to this problem was to treat this case as a special kind of
slavery that did not allow for liberation in the seventh year. When a father sold his
daughter to become the concubine of another Israelite, the liberation in the seventh

did not apply.!

That is why the oikétic does not go free when the other female slaves do (note the LXX’s ai
dobAat instead of the MT’s 0°72v7, a detail Frankel, Geiger, and Vermes slighted). This
reading of the LXX is corroborated by the use of the word oikétig elsewhere: Prov. 30:23
refers to an oikétig who “throws out her own mistress” (€kBdAn v €avtiig kvpiav). Philo
uses oikétig to refer to Hagar (Congr. 152). Joosten’s critique uncovers that Vermes and his
predecessors equated the LXX with rabbinic halakhah when the LXX is actually expressing

something different.

1.6.7 Andrew Teeter
In Scribal Laws (2014) Andrew Teeter presents the first systematic study of the development
of the laws in the late second temple period since Geiger’s Urschrift und Ubersetzungen der

Bibel. Since Geiger, the Scrolls have changed our understanding of the transmission of the

I Joosten, ‘Legal Hermeneutics and the Tradition Underlying the Septuagint’, 556.
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Hebrew Bible and our understanding of the early history of Jewish law.! Scribal Laws fills
that gap in scholarship.

In the first chapter Teeter points out a profound problem of method: How can we
distinguish between an accidental and a deliberate variant? If it was deliberate, how can we
discern the motivations for a variant? This problem, when it turns out to be impossible to
solve, dissolves the distinction between transmission and reception. When is a variant a
“scribal error” and when is it a “deliberate alteration”? It may, in other words, be impossible
to make out whether a scribal variant aims at bringing out the meaning “from” the text or at
imposing an interpretation “on” the text.2 The same is true for almost all the examples
discussed in this thesis.

Throughout the book Teeter repeatedly argues that variants were motivated primarily
by a desire for consistency among the laws of the Pentateuch. This was the primary
motivation behind the expanded—or “facilitating”—texts of the law on grazing in Exod. 22:4
(in LXX, SP, and 4QRP), of the law of boiling a kid in its mother’s milk in Exod. 23:19 (in
some manuscripts of LXX, and SP), and of the prohibition on private slaughter in Lev. 17:4
(in LXX, SP, and 4QLew9).3 Variants in Lev. 15:3; Deut. 6:4 and 17:5 are adaptions from
similar-sounding passages elsewhere. Teeters labels these adaptations “pastiches”. Sometimes
the wording of a similar passage is simply “transferred” from one place to another (as in

Exod. 21:16, cf. Deut. 24:7).4 The harmonisation of the laws on the disposal of blood in in

! For the impact of the Scrolls on the study of halakhah, see L. H. Schiffman, ‘Halakhah and History: The
Contribution of the Dead Sea Scrolls to Recent Scholarship’, in id., Qumran and Jerusalem: Studies in the Dead
Sea Scrolls and the History of Judaism (Grand Rapids, MI, 2010), 63—78; A. P. Jassen, ‘American Scholarship
on Jewish Law in the Dead Sea Scrolls’, in D. Dimant (ed.), The Dead Sea Scrolls in Scholarly Perspective: A
History of Research (Studies on the Texts of the Desert of Judah 99; Leiden, 2012), 101-54.

2 Teeter, Scribal Laws, 7-14.

3 For the categories of “exact” and “facilitating” text-types, see Teeter, Scribal Laws, 205-67, esp. 260.

4 The same goes for Exod. 21:36; 23:18, 22; Deut. 24:20; 30:15-6.
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the LXX (see, e.g., Lev. 1:15; 7:2; Deut. 12:27) was driven by a concern for “inner-textual”
consistency.

Teeter critiques the assumption—of Frankel and Geiger—that legal practice informed
textual variants. The attitude of the scribes towards the text can explain most of the variants

among the versions. He writes:

there is a widespread, often unexamined assumption that changes in the text of law
are, qua law, direct reflexes of extra-textual realities. Such is a serious misreading of
many of these changes, which are better explained, at least in the first instance, as
representing inner-textual interpretive processes such as assimilation or
harmonization. We must take seriously the possibility that exegesis might have
functioned to some extent as an independent religious practice in the period, or that

the directionality between text and praxis might have run in the opposite direction.!

Teeter’s methodological concern is pressing. It is often difficult to discern whether a variant
resulted from transmission or reception, whether a scribe or translator was “bringing out”
meaning or “imposing” an interpretation—or, to use Vermes’s terms, whether a variant

resulted from “pure” or “applied” exegesis.

I Teeter, Scribal Laws, 31.

39



In the case of the LXX, however, the concern for “inner-textual” consistency cannot
explain all the variants. Sometimes contemporary reality influenced the zext of the law.! Not
all of Bickerman’s examples of the influence of the practice of law on the LXX’s text were
convincing—but there may be other, more subtle examples. Even if there is no direct
correlation between LXX and contemporary legal practice, the LXX may still preserve more
subtle “traces” of the past. Marc Bloch spoke of the “tracks which the past unwittingly leaves
along its trail”.2 How, for example, are we to explain that sudden appearance in the LXX of a

Kpumpuov, “a court of law”—for which no word existed in Biblical Hebrew?

1.7 Method

The primary purpose of this thesis is to understand the LXX’s laws in their own terms.
Instead of estimating the extent to which the LXX’s laws align or do not align with rabbinic
halakhah, this thesis seeks to understand the meaning of the LXX’s laws—i.e., the extent to
which they reflect their Vorlage, derive from traditions of exegesis, involve efforts to update
archaic laws with current jurisprudence or practice etc. The LXX is, of course, a translation.
This brings its own set of challenges. Whatever “non-biblical” traditions the LXX preserves

—if any—are presented as if they are “biblical”. Precisely because the translation generally

I Here I agree with James Kugel, who writes: “The methods and scope of biblical interpretation did not remain
static; later ages of scholars and readers worried about questions that never troubled the inhabitants of Persian
Judea and sought answers to them in ways that might have been thought strange indeed. Yet one aspect of
biblical exegesis did remain a constant, and it should already be apparent in these brief remarks about Judea in
the Persian period. It is precisely the belief that sacred texts have a bearing on the present” (Kugel and Greer,
Early Biblical Interpretation, 38). Kugel argues that the continued interest in the texts not only drove the
exegesis but also the transmission of these texts: “If such texts have come down to us, it is not because they
were written down once and then painstakingly preserved in vacuum cases for hundreds of years, only to be
reopened in the second century in the time of the earliest of our surviving commentaries to be written about
them. If they have come down to us, it is because they were, almost from the time of their composition, copied
and recopied in every century—and, in all likelihood, not by mindless scribes bent only on preserving them, but
by people who had some use for these texts, sages and priests, court officials and teachers. Such figures
doubtless did more than preserve the texts: they read and referred to them, explained them to others, sought to
apply them to new situations or to extend their meaning—in short, they interpreted them.” (Kugel, In Potiphar's
House, 4).

2 M. Bloch, The Historian's Craft (tr. P. Putnam; New York, 1953), 62.
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mimics the original quite closely, one might easily miss the subtle deviations—which at times
have far-reaching legal implications. Translation has the power to cloak novel ideas as
ancient scripture. Which of the LXX’s laws are truly “scriptural”, “harmonising”
interpretations, or local practices “imposed” on scripture? This can only be teased out after
weighing the comparative evidence.

In order to understand the LXX’s laws, it is often more helpful to compare the text to
contemporary Greek texts—Iliterature, papyri, and inscriptions—than to later rabbinic
literature. Therefore, we should first establish the meaning of the Greek, then situate the LXX
in the history of Jewish law. This method leaves room for the possibility that the LXX
preserves legal traditions that were ignored by or simply unknown to the rabbis. At the same
time, however, rabbinic literature might preserve ancient traditions—which, in embryonic
form, might date back to the time of the LXX’s translation.

In order to understand the LXX one should reconstruct how reasonable users of
Hebrew and Greek would have construed the meaning of the texts at the time of the
translation. Like most ancient exegetes, the LXX’s translators did not make a distinction
between the original, historical meaning and the present meaning of the text. They were no
“originalists”. They took Hebrew words to mean whatever they meant in their own days.
Consequently, the analysis should not focus on what the Jorlage meant at the time of its
composition, but also what it meant at the time of the translation. The
translators’ “presentism” extends beyond mere semantics. By the time of the LXX the biblical
traditions had developed for many centuries. The laws of the Torah were not preserved in a
pristine vacuum. They led a life of their own—they grew rich in “echoes, memories, and
associations”. The traditions of interpretation shaped the translator’s understanding of the text

and sometimes even their translation. This process by which the texts “gained” meaning is, of
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course, difficult to detect—especially since the LXX is often the first extant written
interpretation of the texts. Fortunately, other early interpretations sometimes survive. The
Deuteronomic Code, for example, picks up some of the laws of the Covenant Code—thus
providing valuable evidence for how the deuteronomic school understood the Covenant
Code. In other cases, an early tradition can be reconstructed from similarities between Philo,

Josephus, the Scrolls, the Targums, and early rabbinic literature.
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2 THE SEAMS OF THE LAWS OF DEPOSIT (EXOD. 22:6-14)

Memory is the seamstress, and a capricious one at that. Memory runs her needle in
and out, up and down, hither and thither. We know not what comes next, or what
follows after. Thus, the most ordinary movement in the world, such as sitting down at
a table and pulling the inkstand towards one, may agitate a thousand odd,
disconnected fragments, now bright, now dim, hanging and bobbing and dipping and
flaunting, like the underlinen of a family of fourteen on a line in a gale of wind.

—Virginia Woolf, Orlando, 48

2.1 Introduction
The law of deposit in Exod. 22:6—14 has been cited as a prime example of the influence of
halakhah on the LXX. There are some significant differences between the Hebrew and Greek
texts of the law. The LXX has, for example, an extra clause: “and he shall swear” (kai
oueitan) in v. 7; and the LXX translates the idiom “to stretch out one’s hand” (7° n7w) as “to
act presumptuously” (movnpgvopon).! This chapter will compare the biblical law of deposit
with traditions of interpretation in the Hebrew Bible and rabbinic literature, and also with
contemporary Egyptian papyri. What influenced the LXX’s translator in his decision to add
an extra clause and to deviate from the usual translations of “to stretch out one’s hand”?

It has been argued that both differences resulted from the introduction of an emerging
halakhah. The LXX’s addition of the oath-clause may well be based on the exculpatory oath
in the second half of the very same law (v. 10). Furthermore, the lesser-known law of deposit

in the Holiness Code (Lev. 5:20-6) testifies to the importance of oaths in the context of

I The gloss is LSJ’s.
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property delicts. The LXX’s use of the word movnpgvopat has a clear parallel in Ptolemaic
law, which judges the defendant not only for the results of his actions but also for his
intentions.

Frankel argued that the LXX’s version of the law of deposit introduced the idea of
liability for negligence. Biblical Hebrew does not have a word that corresponds exactly to the
modern legal concept of “negligence”. Nevertheless the idea is already implicit in the
structure of the law of deposit. Contrasting the responsibility of one depositary to another
depositary’s, the law implies different standards of “reasonable care”.!

The traditions of interpretation shaped the translator’s understanding of the law of

deposit.

2.2 The “Covenant Code”

The “Covenant Code” in Exod. 21:1-23:33, also called the “Book of the Covenant” or the
“Covenant Collection”, is an anthology of casuistic laws on criminal and civil issues (21:1—
22:17) and apodictic laws on moral and ritual issues (22:18-23:33). Casuistic laws follow the
structure: “if x, then y”’; apodictic laws state categorically: “you shall not do x”. Albrecht Alt
argued that the literary forms (Gattungen) were clues to the relative dating of the laws. In his
view casuistic laws preceded apodictic laws.2 This conclusion has been criticised on
methodological grounds. It has proven a lot more complicated to move from a Gattung to a

particular historical context than early form critics, such as Herman Gunkel and Sigmund

I The phrase “reasonable care” is from a classic definition of negligence in Donoghue v Stevenson, 1932 SC
(HL) 31. The question of the standards of liability—whether “fraud” (dolus), “accident” (casus), or
“negligence” (culpa)—will be discussed in more detail below.

2 A. Alt, ‘The Origins of Israelite Law’, in id., Essays on Old Testament History and Religion (tr. R. A. Wilson;
Oxford, 1966), 79-132. The historical conclusions he drew from that distinction in form are contested, see R.
Westbrook, ‘What is the Covenant Code?’, in B. M. Levinson (ed.), Theory and Method in Biblical and
Cuneiform Law: Revision, Interpolation and Development (Sheffield, 1994), 15-36.
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Mowinckel, thought. The Middle Assyrian Laws, which predate even the earliest dating of
the Covenant Code, already combine casuistic and apodictic laws.!

There is an ongoing debate about what to call the anthology of laws: should we call
them a “code”, a “collection”, or a “book™ (note n°7277 7190 in Exod. 24:7). The debate over
nomenclature is relevant to consideration of the anthology’s early reception history because it
was sparked by scholarly understanding of the legal status of anthologies of ancient laws.
Scholars have argued that Code of Hammurabi was not really a “code” in the modern sense
of the word—i.e., “a systematic collection of laws” (OED). It might have been a collection of
complex cases for advanced study.2 Because of the verbal and structural similarities between
biblical and Ancient Near Eastern laws, biblical scholars argue that the same applies to
biblical laws.3

The idea that these texts should be read as laws—i.e., as rules regulating behaviour—
was a later innovation. Some date this innovation to the early Persian Period.* The text of the
laws probably did not play any role in the process of adjudication in the courts of ancient
Israel. Judges based their verdicts on a vague concept of justice or on precedent but not on
the semantics of a legal text. The constitution of Deuteronomy merely instructs judges to
“judge the people with a just judgment” (P7X VOWM QYT NX WOWN), to ignore the status of the

plaintiff and the accused, and not to accept bribes (16:16-9). It says nothing about using any

1 Westbrook, ‘What is the Covenant Code™’, 31-2.

2J. Bottéro, ‘The “Code” of Hammurabi’, in id., Mesopotamia: Writing, Reasoning, and the Gods (tr. Z.
Bahrani and M. Van De Mierop; Chicago, 1992), 156—84; R. Westbrook, ‘Cuneiform Law Codes and the
Origins of Legislation’, Zeitschrift fiir Assyriologie 79 (1989), 201-22.

3 B. S. Jackson, Wisdom-Laws: A Study of the Mishpatim of Exodus 21:1-22:16 (Oxford, 2006).

4 A. Fitzpatrick-McKinley, The Transformation of Torah from Scribal Advice to Law (Library of Hebrew Bible/
Old Testament Studies 287; Sheffield, 1999); P. Frei, ‘Persian Imperial Authorisation: A Summary’, in J. W.
Watts (ed.), Persia and Torah: The Theory of Imperial Authorization of the Pentateuch (Society of Biblical
Literature Symposium Series 17; Atlanta, GA, 2001), 5-40; M. LeFebvre, Collections, Codes, and Torah: The
Re-Characterization of Israel’s Written Law (The Library of Hebrew Bible/Old Testament Studies 451;
Sheffield, 2006); K. Schmid, ‘The Persian Imperial Authorization as Historical Problem and as Biblical
Construct: A Plea for Differentiations in the Current Debate’, in G. N. Knoppers and B. M. Levinson (eds), The
Pentateuch as Torah: New Models for Understanding Its Promulgation and Acceptance (Winowa Lake, IN,
2007), 22-38.
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text to guide the decisions of judges. Nevertheless, these texts enjoyed such a long Nachleben
that people must have considered them meaningful even if they did not consult them directly

for judicial verdicts.!

2.3 The Law of Deposit

The Covenant Code’s law of deposit describes various courses of action in case a deposit—
property the owner entrusted to someone else’s care—is stolen or damaged (Exod. 22:6-14).
The law first considers the case where the owner gives “silver or vessels” (2°73 1R 703) to his

neighbour to “guard” (7nw). A thief, however, steals the property in the depositary’s custody.

Ry XpTOX 7 1003 7Y 23T RERTON UKD 1730 23 YD B792IN 192 MR R T
BYY NIRRA IT MY NPTOX DOEANITTN N0aTmova 2R3 28T
If a man gives to his neighbour silver or vessels to guard, and it is stolen? from the
man’s house: if the thief is found, he shall repay double, 7 [but] if the thief is not
found, [then] the owner of the house shall be brought to God, if (?) he did not stretch

out his hand to his neighbour’s property. (Exod. 22:6-7)

Modern scholarship has focused on a number of unclear elements within the procedure (v. 7).

I Eckart Otto in a private conversation, 2 July 2019.
2 Note that the SP and 4022 XXIV, 16 have a niph’al (213), instead of a pu ’al, the internal passive of the gal
(223).
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1. TItis unclear what it means for the homeowner to “be brought to °77%77”. The law’s D179
could refer to officials (compare the 2°%%5 in 21:22), or to a temple, sanctuary, or cultic
site.!

2. [ltis also uncertain for what reasons the homeowner is subject to this procedure. The law
describes the homeowner’s wrongdoing as “stretching out one’s hand” (7> n>w 22:7). But
this could be an expression of intentional fraud, accident, or negligence.?

3. The syntax of 22:7 is problematic. If it were an indirect quotation of an oath of
innocence, we would expect 17 17w R, “if he did stretch out his hand” (instead of X% ox
17 mow, “if he did not stretch out his hand”).3 If these words really are an indirect
quotation of an oath of innocence, the syntax is unconventional. The syntax of oaths in

Biblical Hebrew is elliptic—the apodosis of the curse is often left unpronounced. Instead

1 On 2901, see S. Paul, Studies in the Book of the Covenant in the Light of Cuneiform and Biblical Law
(Supplements to Vetus Testamentum 18; Leiden, 1970), 92 n. 6 (“a technical legal expression for the taking of
an oath (ordeal?) before ha 'elohim™); R. Westbrook, ‘The Deposit Law of Exodus 22,6—12°, Zeitschrift fiir die
alttestamentliche Wissenschaft 106 (1994), 390-403, at 391-3, 397; C. Houtman, Exodus (4 vols; Historical
Commentary on the Old Testament 1-4; Peeters, 1993-2002), III, 197-9; Jackson, Wisdom-Laws, 338. For
o°777% as “household gods”, see C. H. Gordon, ‘012X in Its Reputed Meaning of Rulers, Judges’, Journal of
Biblical Literature 54 (1935), 139—44; A. Draftkorn, ‘Ilani/Elohim,’ Journal of Biblical Literature 76 (1957),
216-24. For 017X as “God”, see M. Noth, Exodus: A Commentary (tr. J. N. Bowden; Old Testament Library;
London, 1962), 184-5; D. P. Wright, Inventing God's Law: How the Covenant Code of the Bible Used and
Revised the Laws of Hammurabi (Oxford, 2009), 255; Levinson, Deuteronomy and the Hermeneutics of Legal
Innovation, 112 n. 37. This probably means that the defendant had to appear near a sanctuary. In the Laws of
Eshnunna, the owner of a house has to appear “at the gate of Tishpak™ (i-na bab Tispak), or, according to
version B of the Laws, “at the house of Tishpak™ (i-na bit Tispak). There he should “swear by the gods” (ni-is
ilim i-za-kar-§um) that he has not “committed evil or fraud” (i-wi-tam u sa-ar-tam la e-pu-su). Citation from R.
Yaron, The Laws of Eshnunna (Jerusalem, 1969), 64—5. On the connection between this and the biblical law, see
F. C. Fensham, ‘New Light on Exodus 21:6 and 22:7 from the Laws of Eshnunna’, Journal of Biblical
Literature 78 (1959), 160—1.

2D. Daube, ‘Negligence in the Early Talmudic Law of Contract (Pesi’ah)’, in H. Niedermeyer and W. Flume
(eds) Festschrift Fritz Schulz (2 vols; Weimar, 1951), I, 12447, at 127-8; P. Humbert, ‘““Etendre la main” (Note
de lexicographie hébraique)’, Vetus Testamentum 12 (1962), 383-95, esp. 388, 391; E. Otto, ‘Die
rechtshistorische Entwicklung des Depositenrechts in altorientalischen und altisraelitischen Rechtskorpora’,
Zeitschrift der Savigny-Stiftung fiir Rechtsgeschichte, Romanistische Abteilung 105 (1988), 1-31, at 17; J. M.
Sprinkle, ‘The Book of the Covenant’: A Literary Approach (Library of Hebrew Bible/Old Testament Studies
174; Sheffield, 2009), 150; Westbrook, ‘The Deposit Law of Exodus 22,612, 391; Paul, Studies in the Book of
the Covenant, 93; Wright, Inventing Gods Law, 272-3; Y. Landman, The Biblical Law of Bailment in Its
Ancient Near Eastern Contexts (Ph.D. Dissertation, Yeshiva University, 2017), esp. 80—6.

3 B. K. Waltke and M. O’Connor, An Introduction to Biblical Hebrew Syntax (Winowa Lake, IN, 1990), 678-80;
W. H. C. Propp, Exodus 19—40: A New Translation with Introduction and Commentary (Anchor Bible 2B; New
York, 2006), 246-9; B. Conklin, Oath Formulas in Biblical Hebrew (Linguistic Studies in Ancient West Semitic
5; Winowa Lake, IN, 2011), 31-2, 41-5.
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of ‘if I have done x, let y happen to me’ one only hears ‘if I have done x’. Saul, for
example, asks David to take this oath:

DX TR WYUTR TRYRTDN TN YTNS 207N AR Y A3y 16y

Swear to me by YHWH, if you cut off my offspring after me and if you destroy my

name from my father’s house. (1 Sam. 24:22)

In the oath the consequences are left implicit. The author of the law of deposit seems to
have forgotten about this, citing the oath as follows: “if he did not stretch out his hand to
his neighbour’s property”. Imagining a punitive apodosis here would make little sense.
Either this is an otherwise unattested form of the oath, or someone in the long chain of the

text’s composition and transmission forgot about the oblique syntax of curses.!

The law describes a different procedure for deposits of animals (22:9—-14).

10 2787 PR 7aWIHIR 120K 1Y) W ARnato) AR 9WEIR 2930 mEOR R
2337 2337oX) 11 103w K71 vy Mp) My NIXgna 110 maw X7 oX oipay 13 imgn Aim nyaw
WY DYR YR 2R 13 5 1opw X 19107 TY MR A8 A70ToN 12 11oyas v vn

0 11752 X3 X VRO DR K7 Ty YyanOX 14 :07W 7Y Ty TN Y3 NRTiX 92w

1 Oath, see A. Jepsen, Untersuchungen zum Bundesbuch (Stuttgart, 1927), 38; Sprinkle, ‘The Book of the
Covenant’, 146 (both argue that this is an oath because of the similarity between 22:7 and 10); U. Cassuto, 4
Commentary on the Book of Exodus (tr. 1. Abrahams; Jerusalem, 1967), 286 (notes some Ancient Near Eastern
parallels, e.g., Code of Hammurabi 125). For more examples of exculpatory oaths sworn by depositaries, see
Laws of Eshnunna 22, 37; Laws of Hammurabi 9, 20, 23, 103, 106, 120, 126, 131, 2067, 227, 240, 249, 266,
281; Middle Assyrian Laws A25, 47. An alternative explanation would be to attribute the oath not to the
depositary but to the owner of the property. In that case it would not be so much an oath of innocence as an oath
of accusation: “if 4e did not stretch out his hand to his neighbour’s property, [then let y happen to me]”. But that
explanation rests entirely on what is left implicit.
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If a man gives to his neighbour a mule, an ox, a sheep, or any animal to guard, but it
dies, is injured, or captured without anyone seeing [it], 10 there shall be an oath of
YHWH between the two of them, that he did not stretch out his hand to his
neighbour’s property. Its owner shall accept it! and he shall not repay. 11 But if it is
stolen from him, [then] he shall repay to its owner. 12 If it is torn, [then] he shall
bring a witness, the torn [animal] he shall not repay. 13 If a man borrows [/it. asks]
[an animal] from his neighbour, and it is injured or it dies [while] its owner is not
with him, [then] he shall repay. 14 If its owner [is] with him, he shall not repay. If he

[is] hired, it comes? for his hire. (Exod. 22:9-14)

In contrast to the preceding law about “silver and goods” (vv. 6-7), these laws about animals
hold the guardian responsible for theft. The law offers the depositary of inanimate property a
chance to escape punishment by means of the oath of innocence. But the depositary of
animals is held liable for restitution (note 0%w) if the animal is stolen (22:11).3 The law makes
an exception for when animals are “raided” (72w) (22:9, 13). Presumably one could expect
the shepherd to ward off an ordinary thief but not “an organized cattle raid”.4

The end of this law, in 22:12—4, is perhaps the most enigmatic. These three verses
raise a series of fine-grained questions. How is the depositary of a “torn” animal to prove his
innocence? By producing a “witness” (7¥) of the incident, bringing “evidence” (another

proposed translation of 7¥). Accepting alternative vocalisations and accentuations (note the

I The law orders the depositor to “accept” (rp?). But what is he supposed to accept: the oath itself or the
physical remains of the animal? Propp, Exodus 19-40, 250.

2 X2 could be either participle (“it comes™) or a perfect (“it came”).

3 B. S. Childs, The Book of Exodus: A Critical, Theological Commentary (Louisville, KY, 1974), 475; Cassuto,
Commentary on the Book of Exodus, 285; N. M. Sarna, The JPS Commentary: Exodus (Philadelphia, PA, 2003),
131; Westbrook, ‘The Deposit Law of Exodus 22,6—12°, 402-3; Jackson, Wisdom-Laws, 335; T. B. Dozemann,
Exodus (Grand Rapids, M1, 2009), 540.

4 Propp, Exodus 19-40, 250.
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atnah separating 7v and 797077), one might argue that the depositary should bring the owner
“to” (7v) the site of the incident or “to” the remains of the animal (22:13).! Who or what is a
7°5@? Does it refer to the depositary or to the animal?2 And, consequently, does 173% refer to
the money the depositary paid to the depositor (“its rent”) or to the money the animal’s owner
paid to the herdsman (“his salary’)?3

Between these two laws is a law dealing with “lost property” (772X).4

DO 7Y 1] T2 N N TNy oy Aoy ~ingoy 1iE-0y ywEaTre Ty
0 1AYN7 DI ORW) ORI YN DI TIaT XY
Every matter of transgression—an ox, a mule, a sheep, a cloak, any lost object—
about which he says: ‘This is it!’,> the word of both of them shall come to God.

Whomever God will decide® shall pay double to his neighbour. (Exod. 22:8)

It is unclear how this law on lost property relates to the preceding law on inanimate deposits
and the following law on animate deposits. V. 8 might constitute an independent law of lost

property (compare the law on 772X in Deut. 22:1-4). How did the law of lost property end up

I For more examples for the alternations between 7y and 7y, see Prov. 12:19 (MT: 7y, LXX: péprog), 19:24 (MT:
7y, LXX: paptopiov), Isa. 19:20 (MT: 7y, LXX: ai@dva), 30:8 (MT: 7y, Vulg.: testimonium); Zeph. 3:8 (MT: 7y,
LXX: poptopiov), Mic. 7:18 (MT: 7y, LXX: paptoptov); Am. 1:11 (MT: 7y, LXX: poaptdpiov). Perhaps we
should understand 179797 7V as “the spoil of the tearing”, see Cassuto, Commentary on the Book of Exodus, 287.
Compare the requirement of “evidence” (7¥) for exculpation in this law to Gen. 37:31-3, where Joseph’s
brothers show Joseph’s blood-stained cloak to their father. D. Daube, Studies in Biblical Law (Cambridge,
1947), 3—-15.

2 A. Dillmann, Die Biicher Exodus und Leviticus (ed. V. Ryssel; Kurzgefasstes exegetisches Handbuch zum
Alten Testament 12; Leipzig, 1897), 238 argues that 7°>% refers to the rented animal (compare Isa. 7:20). If it
refers to the “hired” person (the majority opinion), it raises the question how, if at all, the 9°5 is different from
the borrower (?8w) in 22:13. Daube, Studies in Biblical Law, 16; Propp, Exodus 19—40, 252-3.

3 Childs, The Book of Exodus, 476.

4 For a list of proposed translations of Exod. 22:8, see R. Knierim, Die Hauptbegriffe fiir Stinde im Alten
Testament (Giitersloh, 1965), 162.

5 “That’s him!”, see Westbrook, ‘The Deposit Law of Exodus 22,6-12°, 397. “That’s it!”, see Cassuto,
Commentary on the Book of Exodus, 286; Propp, Exodus 19-40, 249 (citing a parallel in the Code of
Hammurabi 9—11).

6 It is unclear how God “convicts” (¥w1). See Mekhilta deR. Ishmael, Nezikin 15 for some possible
interpretations.
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in between two laws on deliberate transfers of property? Cornelis Houtman characterised v. 8
as a “bridge” connecting the two laws.! Eckart Otto argued that it functioned as an
“epexegetical summary” of both laws.2 Others argued that v. 8 was a later redactional
addition to this passage.3 Bernard Jackson argued that the law in its original shape only dealt
with animals, and was later expanded to include other types of property. His main argument
is the historical development of 7198%%. In Classical Biblical Hebrew 1ox2n refers exclusively
to animals (e.g., Gen. 33:14; 1 Sam 15:9). In Late Biblical Hebrew it includes all kinds of
property.4 The Chronicler, for example, reports that Jehoshaphat “had much 170%%7 in the
cities of Judah” (2 Chron. 17:12-3). The use of 79827 in the ‘late’ sense of the word in the
Covenant Code would be an argument for the interpolation of v. 8 into the laws of deposit.
The history of interpretation testifies to the complexity created by the combination of
these laws. Philo and Josephus took the law to refer to just one type of deposit that applies to
all, disregarding the nature of the deposit or the possibility of financial benefit (Philo, Spec.
4.33-6; Joseph., Ant. 4.285; C. Ap. 2.208, 216). Various interpretations of the law of deposit
appear in tannaitic literature. The early tannaitic rabbis only recognised two types of bail: a
loan for private use and a loan for deposit (m. B. Mes. 3.1).5 The early tannaitic rabbis
thought Exod. 22:6—8 was about the disappearance of the deposit and 9—14 was about
something known happening to the deposit. Later rabbis developed a more elaborate system

of three or four types of guardians, categorised on the basis of the financial benefit of the

1 Houtman, Exodus, 111, 202.

2 Otto, ‘Die rechtshistorische Entwicklung des Depositenrechts in altorientalischen und altisraelitischen
Rechtskorpora’, 18.

3 See, e.g., Sarna, JPS Torah Commentary, 132; Dozemann, Commentary on Exodus, 540.

4 E. L. Greenstein, ‘Trans-Semitic Idiomatic Equivalency and the Derivation of Hebrew m!’kh’, Ugarit-
Forschungen 11 (1979), 329-36. Horst Seebass has proposed to translate the word in the law of deposit as
“working tool” (German: Arbeitsmittel). 1387 is a derivation of the Semitic /’k, “to work”. But it is hard to
imagine how the “silver” of Exod. 22:6 could be used as a tool. H. Seebass, ‘Noch einmal zum Depositenrecht
Ex 22,6-14’, in P. Mommer, W. H. Schmidt, and H. StrauB} (eds), Gottes Recht als Lebensraum (Neukirchen-
Vluyn, 1993), 21-31, at 25. The definition “working tool” makes better sense for //QT XLVII, 9: “in their cities
they will make with these [sc. hides] their tools [7an2x%7] for all their needs”.

5 D. Henshke, The Original Mishna in the Discourse of the Later Tanna’im (Ramat-Gan, 1997), 5-8.
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guardian (m. B. Mes. 7.8; m. Shev. 8.1; b. B. Mes. 93a). The discussion of the rights and
duties of the guardians in m. Shev. 8.2—6 is absent from one of the manuscripts from the Cairo
Genizah. It appears therefore that they were added to the current textual tradition of the
Mishnah at a later time.!

The distinction between the laws of deposit creates real differences in interpretation.
Modern scholarship draws the line between Exod. 22:6—7, on inanimate property, and 22:9—
14, on animate property—Ileaving v. 8 in the middle. The early tannaitic rabbis apparently
drew a distinction between Exod. 22:6-8, on theft or loss, and 22:9—-14 on overt death, injury,

or raid of property.

2.4 The LXX’s Law of Deposit

‘Eav 8¢ 11g 6@ T® mAnciov apydplov §j okevun euAG&at, Kol KAamh €k Th¢ oikiag ToD
avOpamov, av gvpedf 0 KAEyac,? dmoteicel SimAodv: 7 €av 6& un gupedi] 6 KAEyag,
TPOGELEVGETAL O KVPLOG ThG Oikiog Evadmov Tod OgoD, kol dueitan 1| pmyv i avTdg
nemovnpedobot £p° OANG Th¢ TapakatadnKng Tod TANnciov. 8 Katd iV PTov
adiknuo mepi te pooyov kol vrolvyiov kai TpoPdTov Kai ipoTiov Kol Thong
dmoieiog T dykadovpévng, 6 Tt ovv av 1, dvamiov Tod 0god Eledoeton 1 kpioic
ApPOTEPM®V, Kai 0 AA0VS S ToD Beod dmoteicel SimAodv @ mAnciov. 9 Edv 6€ 11 0@
1@ mAnciov vwolvylov §| mpdPartov T pocyov3 1 mav KTijivog eLAGENL, Kol cuvTpPn 1

teAevTNON T aiyudlmtov yévntot, Koi undeig yvd, 10 6pkog Eotat Tod Ogod ava

1'Y. Rosental, ‘The History of the Final Chapter of Tractate Shevu ‘ot’, Tarbiz (2014), 5-50.
2 Tt is rare to find the aorist participle of kKAémtm as a translation of 213. The expected form is the noun kAémtng,

as in Exod. 22:1.
3 A. Rahlfs (ed.), Septuaginta: Id est Vetus Testamentum graece iuxta LXX interpretes (Stuttgart, 2006), 123:

péoyov 1 Tpopatov.
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HEGOV GUEOTEPOVY T PRV U1} otV memovnpedodar ko BAng T mopakatadnKng Tod
mAnciov: kol oVTmg TpocdéSeTat O KOPLOG aToD, Kai oL un dmoteion.! 11 &av d¢
Khomf] o’ avtod, dnoteicel T® Kupi. 12 &dv 8¢ OnprdkmTov yévnta, dEet avTov
énmi v Mpav, kai ovk droteioet. 13 "Eav d¢ aitnon tig mapd tod mAnciov, Koi
cuvTpIPR | dmodévn,2 6 §& koproc un N net’ avTod, dmoteicer 14 dav 62 6 kHplog
pet” otod, ovk dmoteicer £v 8¢ oOwToC 1), Eotar odTd Gvti Tod Pichod adtod.

If someone gives to his neighbour silver or vessels to guard, and it is stolen from the
house of the man: if the thief is found, he shall repay double, 7 but if the thief is not
found the owner of the house shall be brought before God and he shall swear that he
did not act wickedly (?) towards the entire deposit of his neighbour. 8 Concerning
every expressed wrong—about an ox, a mule, a sheep, a cloak, any lost object [he]
filed charges [for], whatever it may be—the verdict of both shall come before God,
and the one convicted by God shall repay double to his neighbour. 9 If someone
gives to his neighbour a mule, a sheep, or an ox, or any animal to guard, and it is
wounded, dies, or is caught by a wild animal, and no one knows, 10 there shall be an
oath of God between both: that he did not act wickedly concerning the entire deposit
of his neighbour, and thus its owner shall accept [it], and not repay. 11 But if it is
stolen from him, he shall repay the owner. 12 If it is caught by a wild animal, he shall
bring him to the prey, and he shall not repay. 13 If someone asks [an animal] from his

neighbour, and it is wounded or dies: [if] the owner was not with him, he shall repay,

I Rahlfs (ed.), Septuaginta, 123: o0k amoteioel. Wevers was hesitant about this reading: “the future is in line
with the usual judgment, but it is weakly supported” (Notes on the Greek Text of Exodus, 347). More detailed
discussion in J. W. Wevers, Text History of the Greek Exodus (Mitteilungen des Septuaginta-Unternehmens 21;
Gottingen, 1993), 229.

2 Rahlfs (ed.), Septuaginta, 123: + 1j aiypdrmtov yévntot.
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14 but if the owner was with him, he shall not repay. If he was a hired [servant], it

shall be his instead of his salary. (Exod. 22:6—-14)

Some details of the LXX differ from the known Hebrew versions. The LXX opens with “and
if” (éav 6¢) which may reflect °21 (SP, Pesh.) rather than the MT’s 2. In the first declaration
of innocence LXX has a small plus—*"“and he shall swear” (ka1 opeitar)—unattested in any
Hebrew version of the law (22:7). The LXX’s translator rendered “to stretch out one’s hand”
(7° now) as “to act wickedly” (movnpegbopar) (22:7, 10).! Elsewhere in the LXX movnpgbopot
is usually a translation of “to do evil” (¥¥1).2 The LXX normally renders the phrase 7> 77w as
gxtetvo v yeipa (e.g., Gen. 3:22) or Emeépw xeipd (e.g., 1 Sam. 26:23). Instead of “to the
property” (7198%12) the LXX has “towards the entire deposit” (€p” 6Ang Tiig TopoakaTadnkng).?
The last two details have implications for the law’s standards of liability.

The LXX treats the two instances of 127 in 22:8 differently. “The word of both of
them” (211w 127) becomes “the verdict of both” (1] kpioig dupotépwv). The “matter of
transgression” (Ywd 727) becomes the “stated wrong” (pntov adiknua). Le Boulluec and

Sandevoir write about this “stated wrong”:

Le tour grec peut étre pris pour un décalque de I’hébreu, et rhéton pour un équivalent
de rhéma (au sens de « chose », « affaire »), comme en Ex 9, 4. Pour un lecteur
hellénophone, cependant, rhéton est pergu comme qualifiant adikéma et comme

signifiant « dit », « exprime » (d’ou « délit déclaré »).4

I The Byzantine manuscript tradition has a finite verb, memovnpevtar instead of an infinitive. Wevers, Notes on
the Greek Text of Exodus, 344. The gloss “to act wickedly” is from LSJ, 1447.
2 Schaper, ‘Exodos’, in Karrer and Kraus (eds), Septuaginta Deutsch: Erlduterungen und Kommentare zum

griechischen Alten Testament, 1, 304.
3 Le Boulluec and Sandevoir, L’ Exode, 226: “La LXX introduit la notion juridique, avec parakatathéke, en

accord avec le contexte”.
4 Le Boulluec and Sandevoir, L ’Exode, 226.
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The LXX translates the direct or indirect identification formula 71 X371 °2 as “whatever it may
be” (6 1 odv 6v 1)). John Lee argues we should read 6tiodv instead of & 1t odv (cf. Deut.
24:10, where 0t100V translates f2187).1

The LXX translates the “oath of YHWH” (m17°> n¥aw) as an “oath of God” (6pxoc ...
oD Beod) (22:10). This equation has many parallels in the LXX. In the present context the
translation brings the ritual of exculpation in 22:10 even closer to that of v. 7 where the
defendant is “in front of God” (évdmiov 10D 0e0D).2 This translation also avoids confusion
between kOpiog as the “owner” of the animal and the “Lord”.3 The wording of this second
oath in 22:10 is similar to the first in v. 7, but not exactly identical: note the nominative a0t0g
and the preposition £xi in v. 7 and the accusative avtdv and the preposition katd in v. 10. The
nominative a0tdg in v. 7 indicates that the subject of the infinitive (memovnpedcban) is the
same as that of the main verb whereas the accusative avtov in v. 10 points out that the subject
of the infinitive is different from that of the main verb in the sentence (“there will be [Eoton]
an oath of God”).4

The translators of the Pentateuch consistently equate “torn [animal]” (7970) with
“caught by a wild animal” (BnpidAwtoc) (as here in 22:12).5 They also invariably translate
921 as “carcass” (Bvnouaiog) for animals that died of natural causes.6 The LXX of 22:12,
where the herdsman “brings him [sc. the owner] to the prey” (4&et avtov €ni v Onpav), is

perfectly comprehensible as a translation of the Hebrew consonants. But it is at variance with

1 Lee, Greek of the Pentateuch, 106—7.

2 Propp, Exodus 19-40, 125.

3 Wevers, Notes on the Greek Text of Exodus, 346.

4 Wevers, Notes on the Greek Text of Exodus, 344, 346.
5 See also Philo, Spec. 4.35-6.

6 Lee, Greek of the Pentateuch, 188-90.
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the Masoretic vocalisation and accentuation. The versions preserve almost all possible

readings of the Hebrew consonants:!

1. to produce a “witness” (Pesh., one MS of Tg. Onq.,2 Frag. Tgs. P, V; Sam. Tg.) or
“witnesses” (17770, Tg. Onq., Tg. Ps.-J., Tg. Neof.; cf. Mekhilta deR. Ishmael, Nezik. 16,
b. B. Q. 11a) of the incident.

2. to bring the “body” (7w13, margins of Tg. Neof.), the “limbs” (*172X, Tg. Neof., Genizah
Tg. A), or other remains (quod occisum est, Vulg.) of the animal to its owner.

3. Tg. Ps.-J. is the only version that like the LXX allows the depositary to escort the owner
to the site of the incident: “or he shall take him to the body of the torn [animal]” ("

7207 DO TV P1UNY).3

The substantivised adjective pieOwtdg in 22:14 is in Greek literature almost exclusively used
for persons, “hireling, hired servant” (LSJ), not for hired things or animals.4

Some of these differences are of greater legal interest than others. In the following
paragraphs the focus will be on the explication of the method of exculpation—*"“and he shall
swear” (kai opeitat)—in v. 7 (see 2.4) and on the characterisation of the depositary’s

wrongdoing as “acting wickedly” (movnpegvopat) in vv. 7, 10 (see 2.6).

I'R. Le Déaut, ‘Critique textuelle et exégese: Exode XXII 12 dans la Septante et le Targum’, Vetus Testamentum
22 (1972), 164-75.

2 B. Grossfeld, The Targum Ongelos to the Torah: Exodus (Aramaic Bible 7; Collegeville, MN, 1990), 64 n. c.

3 M. J. McNamara, M. Maher, and R. Hayward, Targum Neofiti 1: Exodus and Targum Pseudo-Jonathan:
Exodus (Aramaic Bible 2; Collegeville, MN, 1994), 226.

4 LSJ, 1137. Contra D. M. Gurtner, Exodus: A Commentary on the Greek Text of Codex Vaticanus (Leiden,
2013), 397.
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2.5 The Addition of the Oath
At the end of the law on inanimate deposits, the LXX has a clause unattested in any extant
Hebrew version: “and he shall swear” (kai opeitan) (22:7). Frankel argued: “Der Zusatz “kai
Opeiton” ist im Sinne der Halacha, welche erklart: 7312w% X9% 738 11 7220 (Baba Kama 63
und sonst haufig).”! Frankel left the precise relation between the LXX and the Bavli open for
interpretation. Prijs wrote that the LXX made the addition “ohne Zweifel im Hinblick auf die
Mechilta”.2

There are other explanations for the minor addition of the oath. The verb 27p, “to
approach”, might be an idiom for approaching the temple in order to take an oath (b. B. Qam.
63b; b. B. Mes. 41b; so also Rashi and Ibn Ezra).? But the present passage would be the best
evidence for that interpretation of the verb; in no other passage is there a clear connection
between 27 and swearing an oath.

It seems more likely that the translator noticed the similarity between the wording of
Exod. 22:7 and v. 10. The words of the depositary in 22:7 are identical to those in v. 10: “if he
did not stretch out his hand to his neighbour’s property” (37¥7 NaX?%2 17> 17w X? oX). In v. 10
the depositary’s words are introduced explicitly as “an oath of YHWH” (m° nvaw). The

translator inferred that the first declaration must have been an oath as well.# The translators’

! Frankel, Einfluss, 94.

2 Prijs, Jiidische Tradition in der Septuaginta, 2: “Dieser LXX-Zusatz entspricht Baba q. 63b. ... Diese Art
Erginzung aus Parallelstellen heisst in der Traditions-literatur mw 7713 ... Einen erweiterten hebrdischen Text
setzt LXX ... nicht voraus. Diese beiden Ubersetzungen [Targum Yerushalmi and Sahidic, ed.] haben den
Zusatz ohne Zweifel im Hinblick auf die Mechilta ... Das Gleiche gilt auch fiir LXX.” Cf. Schaper, ‘Exodos’, in
Karrer and Kraus (eds), Septuaginta Deutsch: Erlduterungen und Kommentare zum griechischen Alten
Testament, 1, 304: “»Und soll schworen« ist von den Ubersetzern eingefiigt, ebenso so wie im Tg. Auch hier
handelt es sich um eine »halachische Prézisierung«.”

3 Jackson, Wisdom-Laws, 338 with n. 29.

4 Jepsen, Untersuchungen zum Bundesbuch, 38: “Dass hier nur an Eid gedacht sein kann, zeigt ein Vergleich mit
V. 10, wo ausdriicklich der Eid bei Jahve vorgeschrieben wird.” Ibid., 38 n. 4: “G. fiigt darum ein: kol opeitar.”
Sprinkle, Book of the Covenant, 146: “The purpose of drawing near to God is to make an oath, not only in 22.10
where the language is clear, but on the basis of 22.10 also in 22.7, 8. So the LXX interpreted these verses by
adding to v. 7 ‘he may draw near to God’, the words ‘and is to affirm by oath’. Note the strong parallelism
between v. 10 and v. 7 where ‘swearing that he made no trespass’ (literally ‘did not stretch out his hand’) against
his fellow’s property’ follows ‘drawing near to God’ in the latter, but a “YHWH oath’ in the former, suggesting
that drawing near to God involves taking an oath.”
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purpose was “to make clear the intent of the rather cryptic Hebrew”.! Nevertheless, even if
the Hebrew text alluded to an oath—however implicit—, it is rare for the translator of

Exodus to make such additions.

2.6 A Second Law of Deposit

The law of Exod. 22:6—14 is not the only law of deposit in the Pentateuch; there is another
law dealing with property embezzlement in Lev. 5:20-6.2 The LXX’s translation of the
Covenant Code’s law shares a number of features with the Priestly law on property

embezzlement.

T N 27IN 11TR03 1AMy WD) M2 v My ROON *2 W93, 21 1k AynToX mym 13

AR Y9 NARTDY RYHY VAW A2 WD) AT KGRI 22 Syhg pEy i vha i
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WX PYY WX PYITTNN X 253 N 9ITY 200 AU Rom T 23 133 X2 01Xy
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K 07U SRW'2 7Y YRRV 730 IX24 INgR WK NTaRTNN I 0K TRs
DR 7 M2 X0 MHURTNNG 25 0pwR o e 17 R0 W2 vy 990 rawnm WK02
AN P9 NARTIY 17 201 AT 97 IDT YRy 1821 26 727708 DWNY 1292 R
D 173 MAWR?
YHWH said to Moses: 21 If a soul sins and acts unfaithfully against YHWH, lies to
his neighbour about a deposit, an investment,3 a robbery, or distrains [something

from] his neighbour, 22 or finds a lost object and lies about it, and swears falsely

about anything a person may do to sin thereby. 23 If someone sins and feels guilt,* he

I Wevers, Notes on the Greek Text of Exodus, 344: “Exod has expanded somewhat to make clear the intent of the
rather cryptic Hebrew, taking the similar judgment of v. 11 into account.”

2 6:1-6 in some editions.

3 Lit. “placement of a hand”.

4 Or “brings a guilt offering”.
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shall return the thing he robbed, or the thing he distrained, or the thing he deposited
with him, or the lost thing he found, 24 or anything he swore falsely about. He shall
pay him the principal, adding a fifth to it. He shall give it to whom it belongs on the
day of his guilt. 25 He shall bring a guilt offering to YHWH, a perfect ram from the
flock in your valuation as a guilt offering to the priest. 26 The priest shall atone for

him before YHWH, and he shall be forgiven! for anything that he did to trespass

thereby. (Lev. 5:20-6)

In P’s property law all property exchanges—including the “deposit” (117p5)—are governed by
the same conditions. The punishment for all types of property embezzlement consists of three
elements: return of the property, payment of a fine of one fifth of the property’s value,
sacrifice of a ram as “guilt offering” (aWx).

The punishment for the embezzlement of human property is exactly the same as the
punishment for the embezzlement of sacred property. The law of property embezzlement is
preceded by a law on the desecration M *w7p, “the holy things of YHWH” (Lev. 5:15-9).
Someone who takes any of these “holy things”—e.g., one of the twelve loaves of shewbread
—has to return the property, pay an additional fifth, and bring a guilt offering of a ram (Lev.
5:15b-16).2 Jacob Milgrom argues that the punishment for the two crimes is the same

because P understands both as a “defrauding” of God. He writes:

U Lit. “it shall be forgiven for him”.

2 For the shewbread as a “holy thing”, see esp. 1 Sam. 21:7: “The priest gave him [sc. David] holy [bread]
because there was no bread except the shewbread taken from before the face of YHWH to place hot bread on
the day of its removal” (212 on an> W% M7° *1991 0°I0MA 0°197 O OR % On? O 7°7 K2 %2 WP 17717 10N
mpo).
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I submit that the clauses that speak of a false oath (vv 22af, b; 24aa) apply to all of
the cases that precede them: not only does the offender deny he has wronged his
tellow, he denies it under oath. If so, then the “sacrilege against the Lord” that heads
the pericope (v 21) is fully clarified: the Lord has been made an accomplice to the
defrauding of man. The reparation offering, which in vv 15-19 was enjoined for real
or suspected desecration of God’s property, is now imposed for the desecration of

God’s name.!

Swearing an oath by YHWH elevates an ordinary case of fraud to a case of sacrilege.2 In Lev.
5:21 the clause “lying to his neighbour” (\n°»y2a wnd) is parallel to “acting unfaithfully against
YHWH?” (mia %yn). The parallelism indicates that the crime of lying under oath amounts to
an act of sacrilege.

Implicit in P’s property law is the assumption that anyone suspected of fraud—i.e.,
embezzling a deposit or an investment, robbing someone, withholding a pledge, or hiding a
lost object—can take an oath of innocence (Lev. 5:21-2). If someone takes an oath and later
realises that he lied,3 then he has to return the property, pay the fine, and bring the guilt-
offering. If he continues to live with a guilty conscience, refusing to subject himself to the
three-stage punishment, the sin of perjury makes him liable for divine punishment.

There are few verbal links between the Priestly law and the older law of the Covenant
Code. The oath, however, is a strong conceptual link between the two laws. These are the
only laws that coerce a defendant to take an oath. During the Sotah ritual a priest swears an

oath to curse the woman suspected of adultery (Num. 5:19, 21). When someone makes a vow

1J. Milgrom, Leviticus 1-16 (Anchor Bible 3A; New Haven, CT, 1998), 365 my italics.
2 For swearing a false oath as “profaning” (7711) God’s name, see Lev. 19:12.
3 Lit. “on the day of his guilt” (\naw 0172).
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(771), he “swears an oath to bind his soul” (\w91 ¥ qOX TOK? 7Yaw yaw:) (see Num. 30:1-16).
But, as far as we can tell, people undertook these vows of their own volition. They were not
externally compelled to take an oath. The levitical legislator probably did not invent the idea
of the oath of innocence but borrowed it from an existing legal tradition or practice and
applied it to all property delicts.!

As soon as Lev. 5:20-6 entered the orbit of Exod. 22:6—14 the two laws started to
exert a force on each other. When the two laws assumed a status of similar authority, a way
had to be found to prevent a clash between the laws—while preserving their distinct

identities. This reciprocal force of attraction left three minute traces in the LXX.

1. InLev. 5:22 the oath of innocence is explicit: “and he swears” (¥y2w1). The LXX’s
addition of “and he shall swear” (kxai opeitar) in Exod. 22:7 confirms that there is only
one way for a defendant to clear oneself of the accusation of property fraud. If a guilty
defendant takes the oath, he is liable not only for property fraud but also for perjury.

2. The LXX’s “any spoken wrong” (mdv pntov adiknua) in Exod. 22:8 might be understood
to mean that the crime not only consists of withholding lost property (772R) but also of
lying about withholding lost property. This is also the assumption of Leviticus: “or he
finds a lost object and lies about it” (72 WN21 772X XXM R) (5:22).2

3. The influence moved in the other direction as well. In the law of Leviticus the offender
subjects himself to punishment 1n»wk 012, which could mean either “on the day of his

guilt offering” or “on the day he feels guilt” (5:24).3 The LXX renders the phrase as “on

! Fishbane, Biblical Interpretation in Ancient Israel, 255; Milgrom, Leviticus 1-16, 367.

2 Note further the use of adiknpa in Gen. 31:36; Exod. 22:8; Lev. 5:23, and compare 127 in Exod. 22:8 with the
plus of 127 in the SP, LXX, Pesh., Tg. Ps.-J. of Lev. 5:24.

3 Milgrom, Leviticus 1-16, 339—45.
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the day he is convicted” (7 uépa éreyy0fi).! The passive voice of éAéyym, “to convict”,
is neither a personal decision nor a personal feeling. Passive éAéyyw presupposes at least
two parties: a convict and someone doing the convicting. In the Covenant Code’s law the
two parties appear before 0°79% who will “convict” (¥w1) the guilty party (22:8). (The
LXX translates yw1 as dAickopot, “to be condemned”.) Under the Priestly law the
property owner would have to wait for a thief to confess to his crime voluntarily. The
Covenant Code did not have this problem. Long before the rise of the Priestly school, it
introduced a process of arbitration to decide who was guilty and who innocent. The
LXXs translation of the Priestly law—anticipating the problem inherent in the process—

adopts the Covenant Code’s solution to that problem.

The number of intertextual connections between the two laws—i.e., Exod. 22:6—-14 and Lev.
5:20-6—was low. Both use words such as “every matter” (127 92), “lost property” (772R),
and “to swear” (¥aw). The LXXs translators consciously or unconsciously increased the
intertextual links between the two laws. The connections remain subtle.?

Virginia Woolf’s description of memory, quoted at the beginning of the chapter,
provides a way of describing the increasing “affinity” between the two laws.? Woolf

imagined memory as a “seamstress” who connects initially “disconnected fragments”. Words

I Compare Sifra, Hovah 13.13: “On the day of his guilt offering—the house of Shammai says: He will accept it
whether it decreased or increased, the house of Hillel says: At the time it “went out”, R. Aqiva says: At the time
of the claim [7¥"2n7 nyw3].” The same sequence of opinions is cited in m. B. Mes. 3.12 and elsewhere, but not
always as an interpretation of 1n»wx a12. The LXX is closest to R. Agiva’s opinion.

2 One might argue that the Priestly law “influenced” the LXX’s translation of the Covenant Code. But it remains
unclear what that means, see I. H. Hassan, ‘The Problem of Influence in Literary History: Notes toward a
Definition’, Journal of Aesthetics and Art Criticism 14 (1955), 6676, at 68, cited in J. Z. Smith, Imagining
Religion: From Babylon to Jonestown (Chicago, 1982), 22: “When we say that A has influenced B, we mean
that after literary or aesthetic analysis we can discern a number of significant similarities between the works of
A and B. We may also mean that historical, social, and perhaps psychological analyses of the data available
about A and B reveal similarities, points of contact, between the “lives” or “minds” of the two writers. So far we
have established no influence; we have only documented what I shall call an affinity. For influence presupposes
some manner of causality and causality has repeatedly shown itself to be the scholar's Gordian knot.”

3'V. Woolf, Orlando: A Biography (ed. M. H. Whitworth; Oxford, 2015), 48.
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are not only “stored with ... memories” as in the previous chapter, but they also invoke the
memories of other texts and other occasions one heard, read, or used that particular word. The
same, supposedly, happened to the LXX’s translator. He read the Covenant Code but the
words “agitated” the memory of myriads of other passages of Scripture. The LXX is not just
a translation of a sequence of the words on the page of a particular Vorlage but a translation
of the words and their memories. These memories emerge in the translation. Reading words
such as “every case” (727 22), “lost property” (772R), and “oath” (7yaw) in the law of deposit
(Exod. 22:8, 10) “agitated” the memory of another law. The other law uses similar words: 93
127 (Lev. 5:24), 77ax (5:22-3), vaw (5:22, 24). The echoes, memories, and associations
between the two property laws resound in the LXX’s translation of Exod. 22:6—-14. When the
intertextual details are considered together, a pattern emerges that creates a more intricate
fabric out of the initially “disconnected fragments”.!

The histories of these texts repeatedly intersect, but they were not fully “harmonised”
or “merged”. It may have been P’s intention to “subsume” the law of deposit in the Covenant
Code under its more inclusive and unifying law of property delicts.2 That ambition was never
entirely realised. The older law was preserved alongside P’s law. In the LXX the law of
deposit in Exod. 22:6—-14 has become a little bit more compatible with the law of Lev. 5:20—
6. But the two property laws have not been integrated in the same way that, for example, the

slave laws have (see 2.10).3 Unlike the slave laws, the property laws are not entirely

compatible. Some friction remains: the LXX does not attempt to square the two different

I This is different from a full-fledged “harmonisation”. In turn, the LXX became part of and added to the
“memory” of these words. Note, for example, Josephus, Ant. 4.288, whose discussion of deposits is followed by
a discussion of wages—a transition smoothened by the use of 16006¢ in both Exod. 22:14 and Deut. 24:14.

2 Milgrom, Leviticus 1-16, 367: “The bailee laws of Exod 22:6—12 are subsumed under piggadon and represent
no new category.”

3 A. Aejmelacus, “What Can We Know about the Hebrew Vorlage of the Septuagint?’, Zeitschrift fiir die
alttestamentliche Wissenschaft 99 (1987), 58-89, at 83-5.
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punishments (double restitution in Exodus, full restitution and an additional fifth of the

property’s value in Leviticus).

2.7 A Sacred Trust
The weight of Leviticus continued to bear down on the idea of the deposit. Consequently
some authors of the Hellenistic era considered the deposit a “sacred trust”.!

Philo thought the deposit “the most sacred [iepmtatov] of all the dealings between
man and man” (Spec. 4.30). The deposit is ratified neither by contracts nor witnesses but by
oaths alone (note dpxog in Spec. 1.235, 238; 4.32). Philo writes: “this unseen transaction has
assuredly the unseen God as its intermediary [dOpatog pecitedel 8e6¢]” (4.31). Philo,
commenting on the Priestly law, argues that the punishment for sacrilege and embezzlement
of a deposit were the same because the deposit is something sacred: “if this is not something
sacred as well [koi Tobt’ €oti Tt dyrov], because of the additional oath™ (1.238). Philo
continues to speak of animate and inanimate property, but there is no longer a clear
distinction between the liabilities of the depositaries of animate and inanimate property
(4.35). The biblical law gave the depositary of stolen goods the possibility to take an
exculpatory oath, but did not extend the same courtesy to the depositary of stolen animals. If

someone stole a sheep, the shepherd still had to repay double (compare Exod. 22:6-7 to

1 Jackson, Wisdom-Laws, 343. It is important to note a difference between the sanctity of Jewish and Greek
deposits. Greek authors make some mention of sacred deposits, but these are only sacred because they are
dedicated to a temple (see, e.g., Xen., An. 5.3.4—10 on donations to the Artemision at Ephesus and the founding
of a new Artemision at Olympia; Strabo, Geography 14.1.22 on the Artemision at Ephesus; cf. Varr., Ling. 5.180
explains sacramentum as derived from sacrum because parties involved in some lawsuits would “deposit”, Lat.
depono, 500 copper coins with the pontifex). M. H. Crawford, ‘Thesauri, Hoards, and Votive Deposits’, in O.
De Cazanove and J. Scheid (eds), Sanctuaires et sources dans [’antiquité: Les sources documentaires et leurs
limites dans la description des lieux de la culte: Actes de la table ronde organisée par le College de France,
I’'UMR 8585 Centre Gustave-Glotz, I’Ecole francaise de Rome et le Centre Jean Bérard, Naples, 30 Novembre,
2001 (Collections du Centre Jean Bérard 22; Naples, 2003), 6984, argues that such deposits to Greek temples
“were evidently intended to be accessible for the use of the sanctuary”. The Jewish deposits discussed here, by
contrast, are not sacred because they happen to be stored in a temple treasury but because every deposit—even
between private individuals—involves God in some way or other.
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22:11). Philo ignored this distinction, extending the possibility of the exculpatory oath also to
cases of stolen animate property (Spec. 4.35).! Furthermore, Philo introduces the oath as an
acceptable method of exculpation even in cases where there is physical evidence. If an animal
dies, the depositary should either “send for” (petanéunm) the owner, or—if he is not at home
—“swear” (Opvovar) that he did not embezzle the animal (4.36). The biblical law knows of
the first method, but not of the second (see Exod. 22:12). One might suppose that Philo read
the biblical law only cursorily and liberally combined the possible faults of the depositories
with the possible punishments and exculpations. But Philo’s ideas make perfect sense if all
deposits are governed by the same conditions and all depositaries can be asked to swear an
oath of innocence, as in Lev. 5:20—6. Furthermore, Philo is not the only ancient exegete to
combine these elements, and this strongly pleads for the existence of a broader tradition of
exegesis of which Philo is only one example.

The wording of Philo’s argument is remarkably similar to Josephus’. Josephus argues
that the depositary should treat the deposit “as if it were some sacred and divine matter”
(domep iepdv T kai Ogiov ypijpa Ant. 4.285). This sounds rather similar to Philo: “if someone
accepts a deposit as a sacred thing [®¢ iepov ypfjua], he should preserve it untouched” (Spec.
4.33). If the depositary loses the deposit through no fault of his own, he has to appear in front
of a court of seven judges and “swear by God” (opviOtm tOVv 0edv Ant. 4.287). The security of
the deposit is the depositary’s knowledge that God, “whose eye no criminal escapes” (0v
00deic Tovnpog MV AavBdver), is watching him (A4nt. 4.286).2

There are three possible explanations for the argumentative and verbal similarities

between Philo and Josephus: both arrived at the same conclusion independently, Josephus

LF. H. Colson (ed.), Philo VIII (Loeb Classical Library 341; Harvard, MA, 1939), 29 n. e.
2 H. St. J. Thackeray and R. Marcus (eds), Josephus. Jewish Antiquities, 11: Books 4—6 (Loeb Classical Library
490; Harvard, MA, 1930), 139.
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relied on Philo,! or both relied on the same tradition of interpretation. Of these three
explanations, the latter is the most economical. Philo and Josephus both relied on the same
source, a tradition of interpretation that equated deposits of personal property with a sacred
trust. The origins of this tradition lie in the Priestly law, which compared theft of a deposit to
sacrilege. Positing the existence of such a tradition of interpretation would also explain why
rabbinic literature preserves a remarkably similar account of the deposit.

The Sifra and Rashi’s commentary on Leviticus attribute the following interpretation

of Lev. 5:21 to R. Aqiva.

;127 IR — TN RWIM MM M0 007 2"awna byn A28 i o0 9n MR RpY M
D°TY2 WANdn — WOnon RInw 312 13’55 00TV WA RO TN IPRY R IR ,rnb 1R
Woron 2R 0Ta 'oneraw WIRW ROR AW 12 VINW %17 1R 17927 D8R PN DaR Y
oW Swoowa wonon —
R. Aqiva says, Why does Scripture say He commits sacrilege against the Name (Lev.
5:21)? Because of the lender, the borrower, the receiver, and the giver. There is no
lender, no borrower, no receiver, and no giver without a contract or without
witnesses. Therefore, at the time someone lies, he lies against the witnesses and
against the contract. But someone who deposits [something] with his friend, he does
not want anyone to know but the Third between them! At the time 4e lies, he lies

against the Third between them! (Sifra Hovah 22.4)

I Thackeray and Marcus (eds), Josephus: Jewish Antiquities, 11, 139 n. c; L. H. Feldman, Josephus s
Interpretation of the Bible (Berkeley, CA, 1999), 53 (see pp. 52—4 for more similarities).
2 Rashi on Lev. 5:21: x37¢/3 72°95.
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Both Philo and R. Aqgiva enumerate the methods of ratification of normal loans—note
cupuporaiov, ypaupa, and paptog in Spec. 4.30 and "vw and 7Y in the Sifra. The enumeration
serves to build up a contrast with deposits. For deposits there is no other witness than God,
“who is rightly invoked as witness by both [0rt” dpeoiv]” (Spec. 4.31) or “the Third between
the two of them [07°1°2w]” (Sifra). The privacy of the transaction is not accidental but actively
pursued by both parties: “the object which both of them evidently pursue is that it should be
impossible to show what has happened [t0 dvonddeiktov]”, and: “he [sc. the depositor] does
not want anyone to know [72w31 12 ¥7nw 7317 1°R]” (Sifra). The three exegetes—Philo,
Josephus, R. Aqiva—struggle to answer the same question: Why is the punishment for
embezzlement of private property in Lev. 5:20—6 identical to the punishment for sacrilege in
Lev. 5:15-97 All three suggested that there was something sacred about private deposits
because the depositary can only deny responsibility by swearing an oath in God’s name.! An
embryonic version of this tradition of interpretation also underlies the LXX of Exod. 22:6—

142

2.8 Subjective Criteria for Liability
The purpose of the depositary’s utterance is to establish whether he stretched out his hand

(7° now) to the deposit or not (Exod. 22:7, 10). The LXX translates 7> 17w as “to act

Tt is worth remembering that Lev. 5:21-2 enumerates a series of property exchanges and property delicts:
“deposit” (N7p2), “investment” (7> W), “robbery” (713), “distraint” (pwy), “lost property” (772X). Since the
deposit is just one of these, the singular application to the deposit (shared by Philo, Josephus, and R. Agiva) was
by no means a necessary interpretation.

2 There is a certain resistance against the equation of sacred and private property in the Mishnah. In m. Me ‘ilah
5.6, the use or loss of a deposit from the temple funds counts as “sacrilege” (?vn). (The root ¥ became the
technical term for sacrilege in Mishnaic Hebrew.) But in m. B. Mes. 4.11, almost identical to m. Me ‘ilah 5.6, the
use or loss of private money incurs no special liability. It simply says: “he is answerable for it” (017182 2°7)
without mentioning any liability for sacrilege at all (Danby, Mishnah, 352). In this way, the tannaitic rabbis
attempted to unravel the ties between sacred and private property. In their opinion proper “sacrilege” (77°y)
only pertained to the temple funds not to private money.
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maliciously” (movnpebdopar), which is unusual (see 2.3.2). Frankel argued that the LXX

approximates rabbinic halakhah.

Auch das memovnpedobat ... scheint eine der Halacha ndhernde Bedeutung zu haben.
Nach der Halacha namlich wird ihm der Eid auferlegt, dass er nicht nur den
Gegenstand nicht veruntreuet, sondern auch in dessen Autbewahrung nicht nachléssig
war (72 Ywd Xow vergl. Baba Kama 107. Baba Mezia 6. Maimonides Schaala c. 6. §.

).

In this reading, which has remained popular,? the LXX’s depositary swears that he has not
been negligent in his duties. Furthermore, the word movnpebopar includes cases of negligence
(German: Nachldssigkeit).

The verb movnpevopon occurs 34 times in the LXX, usually as a translation of “to do

evil” (y¥7). But in the LXX movnpegvopat is sometimes used in a more subjective sense:

€MOVNPELOVTO TOD ATOKTEIVAL OVTOV

They [sc. Joseph’s brothers] eponéreuonto to kill him (Gen. 37:18)

TOMGETE AT OV TPOTOV EMOVNPEVCATO TOLGAL KATA TOD AOEAPOD 0OTOD

! Frankel, Einfluss, 94.

2 Prijs, Jiidische Tradition in der Septuaginta, 2: “Hier verallgemeinert es das ‘Handausstrecken’: der 1m1w muss
schworen, das er iiberhaupt nichts Unrechtes beging. So auch Baba q. vom 211 72w”’; Boulluec and Sandevoir,
I’Exode, 226: “Cette traduction interprétative trouve aussi un écho dans la Mishna”; Schaper, ‘Exodos’, in
Karrer and Kraus (eds), Septuaginta Deutsch: Erlauterungen und Kommentare zum griechischen Alten
Testament, 1, 304: “Auf den ersten Blick liegt kaum ein Unterschied zum MT vor, doch verallgemeinert die
LXX dessen Aussage und ist damit wiederum der Vorreiter einer halachischen Entwicklung, dis sich dann voll
im rabb. Judentum findet”.

68



You shall do to him [sc. the false witness] as he eponéreusato to do to his brother

(Deut. 19:19)

¢ 0 VOUOG dtayopedel, Emoinoav avToic, Kabdg ETovnpedoavTo KT THS AOEAPNG
As the law declares, they did to them, as they eponéreusanto against their sister (Sus.

61)

These three occurrences have in common that they refer to unsuccessful plans. Joseph’s
brothers wanted to kill him and the witnesses wanted to secure a conviction by giving false
testimony. In these cases the verb does not touch upon the result of whatever it describes. The
word denotes not the action itself but the subject’s attitude towards the action.

The same word also occurs in the Greek translation of an Egyptian text, the Legal
Code of Hermopolis. This text may provide a close analogy to the LXX’s use of the word.
Nine columns of this “legal code” or “legal manual” survive in the original Egyptian (P.Cairo
JE 89). Some fragments survive of a copy of a Greek translation (P.Oxy. XLVI 3285).1
Whereas the translation itself probably dates back to the 3rd cent. BC, the actual copy dates
from the 2nd cent. AD. The “manual” discusses the course of action in a case where a house

collapses because someone dug a hole next to it.

I G. Mattha and G. R. Hughes, The Demotic Legal Code of Hermopolis West (Cairo, 1975); K. Donker van
Heel, The Legal Manual of Hermopolis (P.Mattha): Text and Translation (Leiden, 1990); S. L. Lippert, Ein
demotisches juristisches Lehrbuch.: Untersuchungen zu Papyrus Berlin P 23757 rto (Agyptologische
Abhandlungen 66; Wiesbaden, 2004). For a comparison between P.Oxy. 3285 and the LXX, see J. Méléze
Modrzejewski, ‘The Septuagint as Nomos: How the Torah Became a “Civic Law” for the Jews in Egypt’, in J.
W. Cairns and O. F. Robinson (eds), Critical Studies in Ancient Law, Comparative Law and Legal History
(Oxford, 2001), 183-99, at 188-90. On the function of the “manual”, see J. Méléze Modrzejewski, ‘La régle de
droit dans I’Egypte romaine: Etat des questions et perspectives de recherches’, in D. H. Samuel (ed.),
Proceedings of the XIIth International Congress of Papyrology (Toronto, 1970), 317-77, at 331-4.
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Wenn ein Mensch klagt gegen einen Menschen: »Er hat gegraben neben (x+VIII, 21)
meinem Haus. Er hat mein Haus einstiirzen lassen«, dann wird man den Beklagten
befragen. Wenn er sagt: »Ich habe es nicht getan, um sein Haus einstiirzen zu lassen,
sondern allein, (x+VIII, 22) um [das] Fundament meines Hauses, [das] ich bauen
werde, zu graben«, und wenn er ihm schwort, wird man ihn fern sein lassen von ihm.
Wenn er nicht schwort, wird man schworen lassen (x+VIII, 23) den [Kl4ger:] »Mein
Haus ist eingestiirzt. Der und der Besitz ist mir verloren gegangen wegen meines
Hauses, das eingestiirzt ist.« Wenn er schwort, dann wird man ihn geben lassen

(x+VIII, 24) den Besitz, [den] der Mensch, dessen Haus eingestiirzt ist, [verloren hat.]!

The manual gives the man who dug the hole the opportunity to swear an oath of innocence
but only if he has a good alibi: he happened to be digging the hole to lay the foundation for
his own house. The Greek translation renders the defendant’s explanation as “he did not act

wickedly towards the collapse” (00 Tovnpgvesbat TPOG TO TECELV).

glav 8¢ Tig kataforon Katd Tvog, eauevog avtdy [vmopv]Eat V1o THY K0TOD olkiay
Kol Totfjoot avTV [recely,] Tpootdooetal T® katafondévi[t o]Jpuodcat T@
kat[oforicav]tt &l uny ét1 od movnpedecda[t n] pOG 10 meaE[iv]

If a man raises an outcry against another, alleging that he dug beneath his house and
caused it to fall, it is enjoined upon the man complained against to swear an oath to
the plaintiff that he is truly not acting maliciously to cause the collapse ... (P.Oxy.

XLVI 3285.43-6)2

I M. A. Stadler, ‘Rechtskodex von Hermupolis (P. Kairo JE.89.127-30+89.137—-43)’, in B. Janowski and G.
Wilhelm (eds), Texte zum Rechts- und Wirtschaftsleben (Giitersloh, 2004), 185-207, at 203.
2]. R. Rea (ed.), The Oxyrhynchus Papyri XLVI (London, 1978), 34.
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The oath of innocence is not a carte blanche. The defendant cannot take an oath to clear
himself of any accusation. From other papyri it is known that digging a hole “under” or “next
to” (0mo) someone else’s house could be interpreted as an attempt at breaking and entering
(see PTebt. 111.1 804; SB XX 14679; P.Abinn. 45). The defendant can only take the oath of
innocence if he dug the hole for the purpose of laying the foundation of his own house and
not with the malicious intention of causing his neighbour’s house to “collapse” (meoeiv). The
oath of innocence both widens and restricts the opportunities of the defendant.! He has the
opportunity to clear himself of the accusation of intentional malice but only if he has a good
alibi (e.g., laying the foundation of his own house).

In this papyrus the infinitive movnpevecsBat does not express the result of the
defendant’s actions, but his attitude towards his actions. This is significant. A central problem
in the rabbinic discussion is the meaning of 7> m>5w. The Shammaites argued that it was

sufficient merely to think (2wn) about “putting one’s hand” on the deposit.

MY LT 92 MY 7Y 20 0L DOVRIR 090 IR 200, 0 IRCORRY 2,112 T 19w 2wing
YT NIR7N 172 MY K7 OX.
If someone thinks about putting his hand on the deposit, the house of Shammai says:
He is liable. The house of Hillel says: He is not liable until he put his hand on the
deposit, for it is said: If he did not stretch out his hand to his neighbour s property (m.

B. Mes. 3.12)

I The same goes for the oath in the LXX, which does not at all “generalise” the law of its Vorlage but rather
limits its applicability. Prijs, Jiidische Tradition in der Septuaginta, 2; Schaper, ‘Exodos’, in Karrer and Kraus
(eds), Septuaginta Deutsch: Erlduterungen und Kommentare zum griechischen Alten Testament, 1, 304.
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According to the Shammaites, the mere thought of using, for example, your neighbour’s
spade—entrusted for safekeeping—was enough to transgress the law. The Shammaites’
reading of the law of deposit, in which thinking about embezzlement is embezzlement, has an
antecedent in the LXX. If one assumes the word movnpgvopot was used in a similar sense in
the LXX as in the papyri, then the LXX implies the depositary is asked to disavow merely
having had a plan to embezzle the deposit. The LXX asks the depositary to swear not only
that he played no active role in the disappearance or theft of the deposit, but also that he had
not even intended to use the deposit: “He shall swear that he did not intend maliciously
against the entire deposit of his neighbour” (dusitar 1| pnyv pr adtdg temovnpedodar £ dAng
g mopakatadnkng tod mtAinciov). The same facts of the case are valued differently because
of the defendant’s motive. The house has collapsed, the sheep has disappeared—those are the
facts. The gravity of the punishment depends, both in the LXX and in the Mishnah, on the

defendant’s motive.

2.9 Liability in Rabbinic Halakhah

Scholars of rabbinics have argued that the idea of liability for negligence—i.e., failure to take
proper care—emerges for the first time in amoraic halakhah. David Daube argued that the
tannaitic rabbis were unfamiliar with the idea of negligence (Hebr. 7v°w5 or Aram. 7imy°wy).
The rabbis, he argued, only introduced the idea around the time that standards of liability in
Roman law shifted from objective to subjective—from liability for fault to liability for
negligence.! The tannaitic rabbis understood yw» in the Biblical Hebrew sense of “to revolt,

to be unfaithful” and not in the sense it acquired in later Rabbinic Hebrew of “to be

I Daube, ‘Negligence in the Early Talmudic Law of Contract (Pesi’ah)’, in Niedermeyer and Flume (eds)
Festschrift Fritz Schulz, 1, 124—47.

72



7’1

negligent”.! If tannaitic rabbis had wanted to introduce the notion of negligence they would
have had plenty of opportunity to do so in their interpretations of ¥w» 927 %5 (Exod. 22:8) but
they did not (see m. B. Mes. 3.12).

Although he does not comment on law of deposit in particular, Leib Moscovitz
observes a higher degree of abstraction and conceptualisation in post-tannaitic halakhah than
in tannaitic halakhah.2 In a footnote he argues that in a case of tort in b. B. Q. 55b—56a only
the anonymous strata of the Bavli base their decisions on the principle of liability for
negligence.?

Shana Strauch Schick writes that the early amoraim from Babylonia favoured strict
liability whereas the early amoraim from Palestine took the defendant’s degree of fault into
account. M. B. Q. 2.6 famously supports a system of strict liability by arguing that “a human
is always forewarned, [whether he acted] unintentionally or intentionally [7>T 772 23w 1°2],
whether awake or asleep.” But whereas R. Hezekiah and Rabbah in the Bavli take this as an
argument for strict liability, R. Isaac in the Yerushalmi limits the applicability of m. B. Q. 2.6
to cases where there is at least some degree of fault.5

The LXX potentially extends this discussion back into the Hellenistic era. The LXX
does not, however, provide an easy solution. The LXX does take into account the subjective
motives of the depositary: the verb movnpebouan describes a mental attitude, not the results of
an act. The LXX asks the depositary to swear he did not have any malicious intent towards
the deposit. But not every depositary has the opportunity to take an oath of innocence. The

LXX has left much of the structure of the Hebrew law intact. Hence the guardian of animals

1 See, e.g., m. Yom. 3.8.

2 L. Moscovitz, Talmudic Reasoning: From Casuistics to Conceptualization (Texts and Studies in Ancient
Judaism 89; Tiibingen, 2002).

3 Moscovitz, Talmudic Reasoning, 64 n. 67.

4 S. Schick, ‘Negligence and Strict Liability in the Babylonian and Palestinian Talmuds: Two Competing
Systems of Tort Law in the Rulings of Early Amoraim’, Dine Israel 29 (2013), 139*-76%*.

5B. B. Q. 26b; y. B. Q. 2b; see also Mekhilta Nezigin 14.
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has to live up to a higher standard of care than the guardian of “silvers or vessels”. The
guardian of animals is subject to strict liability: even if the animal is stolen, he still has to
repay double: “if it is stolen from him, he shall repay the owner” (& 8¢ KAanfj Tap’ avtoD,
aroteioel @ Kvpiw, Exod. 22:11). Only in exceptional circumstances—such as a cattle-raid
without witnesses (v. 9)—does the depositary have the opportunity to take an oath of
innocence. The result is the LXX’s nuanced combination of consideration for subjective
motives and maintenance of the overall structure of the biblical law, which already contained

some definition of liability for negligence (see 2.11).

2.10 Negligence in Egyptian Papyri

From the perspective of a depositary biblical law compares favourably to Egyptian contracts.
The two kinds of sources do not make for an even comparison: the biblical law only
explicitly describes exceptional cases; Egyptian contracts only give us a glimpse of initial
agreements.! Such contracts do not usually describe mitigating circumstances but prescribe

double payment in case of failure to return the “deposit” (mapabnkn) in time.2

€av 0¢ un [amoddot kabd yéypantal] ATOTEIGATOGAY T [0l OLOAOYODVTES TV

apo )0V SuAfjv doA[o]uB[w¢ 1@ TV TapadNKAY VOU®

I There is a similar uncertainty for the loan contracts in the Murasi archive, a collection of 740 cuneiform
tablets from fifth-century Nippur. The contracts often do not spell out what would have happened if debtors
defaulted on their loans. M. W. Stolper, Entrepreneurs and Empire: The Murasii Archive, the Murasi Firm, and
Persian Rule in Babylonia (Publications de I’Institut historique et archéologique néerlandais de Stamboul 54;
Leiden, 1985), 106: “Normal Babylonian business practice required that when a debt was paid, the record of
indebtedness, along with any copy of it, be returned to the debtor or destroyed; failing that, another document
was issued to nullify previous records. Consequently, unless the Murasu firm departed radically from this long-
established behavior, most or all of the mortgages retained in the Archive must be understood to have resulted in
the firm’s acquisition of antichretic title to pledged bow lands. Since redeemed pledges ordinarily resulted in
loss of the original record of debt, redemptions are invisible in the documentary record, and unpaid mortgages
cannot be assessed as a percentage of all loans issued. But to judge by sheer numbers, converted mortgages
constituted a large part of the Murasi firm’s business.”

2 R. Taubenschlag, The Law of Greco-Roman Egypt in the Light of the Papyri: 332 B.C.—640 A.D. (New York,
1944), 238-9.
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If I were not to repay according to what is written, those assenting to the deposit will

repay him double, in accordance with the law of deposits (BGU 111 856.17-9, AD 106)

There are two possible exceptions; two contracts relieve the depositary from the punishment
of restitution because of mitigating circumstances. The first is a copy of a naval contract, in
which Archippos lends money to five sailors in order to trade perfume in present-day Somalia
(2nd cent. BC). Ulrich Wilcken, the editor of the papyrus, compared the contract to a naval
contract mentioned by Demosthenes (Androcles against Lacritus 11-5).! The sailor was
acquitted of repayment in the case of shipwreck under the conditions of that contract. Since
the lender would get a share in the profit, he did not charge interest or accept a security.
Perhaps similar conditions applied to the contract of the perfume-sailors. The papyrus,
however, is fragmentary and similar contracts are rare.?

The second exception to the rule of strict contractual liability for depositaries is a
commission of a camel-delivery for a Roman prefect (P.Bas. 2, AD 190).3 The agreement
between the owner and the delivery-men does not hold the two men liable if the animals

happen to die during the journey.

! For more on these naval contracts, see P. Millett, Lending and Borrowing in Ancient Athens (Cambridge,
1991), 188-93; E. E. Cohen, Athenian Economy and Society: A Banking Perspective (Princeton, NJ, 1992), 36—
83; S. Schuster, Seehdarlehen in den Gerichtsreden des Demosthenes: Mit einem Ausblick auf die weitere
historische Entwicklung des Rechtsinstitutes: daneion nautikon, fenus nauticum und Bodmerei (Freiburger
Rechstgeschichtliche Abhandlungen 49; Berlin, 2005), 23—174.

2 U. Wilcken, ‘Punt-Fahrten in der Ptoleméerzeit’, Zeitschrift fiir Agyptische Sprache und Altertumskunde 60
(1925), 86—102, 93: “Nur erhebt sich das Bedenken, ob man auch bei einem Seedarlehen, bei dem der Glaubiger
das Risiko der Fahrt mittrégt, an ein zinsloses Darlehen denken kann. Solche dtoka dGveio kommen zwar unter
den gewohnlichen Darlehen in dieser Zeit sehr hiufig vor, aber als Seedarlehensglaubiger, der keinen Zinsen
nimmt, wiirde Archippos wohl ein weiller Rabe sein. Dennoch kdnnte er vielleicht auf anderem Wege, etwa
durch Beteiligung am Geschéftsgewinn der Reise, sich schadlos gehalten haben.”

3 E. Rabel, Papyrusurkunden der Offentlichen Bibliothek der Universitiit zu Basel, I: Urkunden in griechischer
Sprache (Berlin, 1917), 14-9.
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If one of them falls during the journey, we will bring the seal and nothing will be

required from us. (P.Bas. 2.10-2)

The “seal” here probably refers to the mark left by a branding iron (usually the name of the
owner or one or two letters). Raphael Taubenschlag argued that this was an exception and
normal contracts held a debtor or depositary liable regardless of the circumstances.! Ordinary
Ptolemaic contracts did not consider the depositary’s subjective motives; they held the

depositary liable regardless of why the property was lost or damaged.

2.11 Negligence in the Hebrew Bible

There is a possibility that the wording of the Hebrew law already contemplates the possibility
of liability for negligence. The substance of the depositary’s denial is that he did not “stretch
out his hand” (7> n%) to his neighbour’s property. But the precise meaning of that idiomatic
expression is unclear. Paul Humbert, after reviewing all instantiations of 7> ¥ in the Hebrew

Bible, concluded it invariably referred to an active gesture.

I1 appert donc que I’expression Salah yad désigne un geste banal et rapide (cp. le
choix du verbe salah!) de la main, soit au sens purement naturel et physique pour
saisir un objet, soit avec une connotation morale pour une entreprise ou une main-

mise, de nature surtout hostile, mais, trés exceptionnellement, pacifique.?

I Taubenschlag, Law of Greco-Roman Egypt in the Light of the Papyri, 238-9.
2 Humbert, ““Etendre la main” (Note de lexicographie hébraique)’, 388; cf. ibid., 391: “Salah yad, un geste
banal et avant tout humain, un geste préhensif, de prise de possession, d’entreprise, ou d’attentat.”
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Yael Landman in her dissertation proposes another definition, interpreting 7> 17® in the law of
deposit as “a verbal idiom for behaving negligently”.! She compares 7> %2 in Biblical
Hebrew to aha nadii in Akkadian, a phrase that literally means “to drop one’s arm” and
functions as an idiom for negligence.2 The Akkadian expression happens to occur in a series

of texts recording deposits of property.

Place into safekeeping 10 sheqels silver worth of dry bran ... Do not be negligent (ni

ahi) about safeguarding the dry bran. (CT LII 183.15-6, 19-20).3

This is a tempting suggestion but it is difficult to accept that the same idiom could carry such

widely different connotations, ranging from passive failure to murderous attempt, as in Esth.

7:8.

YT T MWW 7Y Py 1on
they hanged him [sc. Haman] on a tree, because he stretched out his hand to the Jews.

(Esth. 8:7b; cf. 2:21; 6:2; 9:2)

Landman may be right, but the LXX’s translator did not derive their definition from
these inscriptions. Instead, they deduced the “subjective” interpretation of 7> n>w from the

structure of the law. Even if the expression 7° 9w is not an idiom for negligence, the idea of

I Landman, The Biblical Law of Bailment in Its Ancient Near Eastern Contexts, 20.
2 Landman, The Biblical Law of Bailment in Its Ancient Near Eastern Contexts, 80—6.
3 Landman, The Biblical Law of Bailment in Its Ancient Near Eastern Contexts, 82.
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liability for negligence may still be implicit in the structure of the law.! The depositary of
“silver or vessels” is not responsible for theft (Exod. 22:6—7). The depositary of animals is

responsible for theft.

2y37 07V YR 233 3370N)

If it [sc. the animal] is stolen from him, he shall repay its owner. (Exod. 22:11)

Implicit is the expectation that the depositary of an animal, a shepherd, can be expected to
prevent theft. The law holds the depositary of animals liable for failure to take “reasonable
care” of the deposit. The law holds the shepherd liable for “negligence”.

Other biblical laws set similar standards of liability. The law of the goring ox (Exod.
21:28-32, 35-6) expects the owner of an aggressive ox to “guard” (7%w) his ox. If the owner
fails to do so and the ox kills, the owner will be punished more severely. The law does not
elaborate on the meaning of 7w nor does it explicate the punishment for the owner whose ox
still managed to kill (despite its owner’s precautions). David Daube argued that this law
“proclaims strict liability ... but this strict liability is largely directed against the careless.’”?
Ancient exegetes devoted much attention to the definition of 7w (see Philo, Spec. 3.145;
Joseph., Ant. 4.281-2; m. B. Q. 4.9). Exod. 21:33-4 expects a digger to “cover” (702) the pit.
If he does not, he will be held liable for animals who fall into his pit. The deuteronomic law

decrees that anyone who builds a new house should also erect a “parapet” (7pvn) on the roof

1 Paul, Studies in the Book of the Covenant, 93: “The bailee must make restitution only when the animal is
stolen, for it is then assumed that he was negligent in guarding the animal” (my italics). Houtman, Exodus, 11,
196, 202: “22:6—14 contains a series of stipulations intended to protect an Israelite’s property against loss caused
by a neighbour’s deceitful conduct or neglect ... the shepherd can be accused of dereliction of duty.”

2 D. Daube, The Deed and the Doer in the Bible: David Daube's Gifford Lectures (ed. C. Carmichael; 2 vols;
Philadelphia, PA, 2007), I, 122; cf. Van Seters, Law Book for the Diaspora, 119; Jackson, Wisdom-Laws, 273—4.
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(Deut. 22:8). If he fails to do so and someone falls off the roof, he will be liable for
manslaughter (see 2.1).!

The kind of argument made by David Daube, that criteria for liability developed from
objective to subjective, only works if we presuppose there is no place for subjective criteria
in the Hebrew Bible. Even in the absence of a vocabulary for negligence (such as yv» in late-
amoraic halakhah) the earlier sources may express expectations of reasonable care. The LXX,
which gives the depositary of Exod. 22:6—14 the opportunity to clear himself of the
accusation of intentional malice (movnpgvopot) but not of lesser crimes, is perhaps not based
on a narrow consideration of the idiom of 7> n%w alone but on a deeper reflection on the

standards of liability in biblical law.

2.12 Conclusion

The Deuteronomic and Priestly Codes functioned as “intermediaries” between the Covenant
Code and the LXX. By the time of its translation, the Covenant Code already had a long
history of interpretation. The tradition of interpretation—between the original composition
and the translation—influenced the translator’s understanding of the text. The meaning of
Exod. 21:16, for example, was completely “overshadowed” by Deut. 24:7.2 So much so that

the LXX of Exod. 21:16 or its Vorlage has adopted the extra clause from Deuteronomy.

O 1y N 1772 XgaY) 13901 UN A3

! Note that Philo (Spec. 3.144-9), Josephus (Ant. 4.281-4), and Maimonides (Mishneh Torah Nezigin Hilkot
Rotseah 11) all group the laws of the goring ox, the pit, and the parapet together. L. H. Feldman, Flavius
Josephus: Translation and Commentary, I1I: Judean Antiquities 1—4 (ed. S. N. Mason; Leiden, 2000), ... n. 8.

2 B. M. Levinson, ‘The Manumission of Hermeneutics: The Slave Laws of the Pentateuch as a Challenge to
Contemporary Pentateuchal Theory’, in A. Lemaire (ed.), Congress Volume Leiden 2004 (Supplements to Vetus
Testamentum 109; Leiden, 2006), 281-324.
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If someone steals a man, sells him, and he is found in his hand, he shall die. (Exod.

21:16)

927RR Y7 ROYRY RTT 237 1) 791 12780 280 320 1N w1 A UK Xy
If a man is found who sells a soul from his brothers, from the sons of Israel—he
oppressed him and sold him—, then that thief shall die. You shall remove evil from

your midst. (Deut. 24:7)

0g gav KAy Tig Tva TV LidV lopan kol KaTadVVAcTELGOS AVTOV ATOdDTL, Kol
evpedf] &v adTd, Oavate TehevTdTO.
If someone steals someone from the sons of Israel—and after oppressing him, sells

him—and he is found with him, he shall die. (Exod. 21:16)

The examples from the law of deposit are more subtle; the connections more tenuous.
The meaning of Exod. 22:6—-14 was not obscured by Lev. 5:20—-16. The LXX’s translator
preserves the distinct identities of the two laws (in contrast to Philo and Josephus). But there
are some connections between the two laws. There are echoes of the Priestly law that
resonate in the LXX’s translation of the Covenant Code. The LXX is not just a translation of
the words of its Vorlage. The LXX also depends on the law’s history of interpretation.

The LXX also hosts a surprising innovation: the use of movnpgvopor—used in the
same sense as in the Greek manual of Hermopolis—gives consideration to the subjective
motives of the depositary. The structure of the law, however, is left largely intact. The
contrast between the depositaries of animate and inanimate property implies different

definitions of “reasonable care” (contrast Exod. 22:6—7 with v. 11). The LXX maintains the
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Hebrew definition of “reasonable care”, implicit in the structure of the law. But it introduces
a new element: the depositary must not even think of embezzling the deposit. In this respect
the LXX anticipated the opinion of the Shammaities, who argued that the mere thought (2wr)

of using a deposit for one’s own profit constituted the full crime of embezzlement.
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3 THE CONDITIONS OF LEVIRATE MARRIAGE (DEUT. 25:5-6)

3.1 Introduction

If a man dies, his brother should marry the widow to produce an heir. That is the basic idea of
levirate marriage, yibbum. The wording of the deuteronomic law is concise as always and
leaves many questions unanswered. The LXX appears to imply that levirate marriage ought
not to take place if the man has a daughter. The interpretation hinges on two words. The
translator turned “son” (32) into “offspring” (oméppa) and “firstborn” (71132) into “child”
(moudiov) in his translation of the biblical law (Deut. 25:5-6). The implication is that a child
of either sex exempts the widow from undergoing a second marriage. The early rabbis arrived
at the same conclusion, focussing on the very same phrase in the biblical law: 12 PX 121, “and
he has no son”. The chapter will explore two possible ways through which the translator and
the rabbis may have arrived at the same conclusion. The first, proposed by Andrew Teeter, is
that the very word 32, usually: “son”, is ambiguous and may refer to a son or a daughter. The
second, formulated by Zacharias Frankel, is that the translator engaged in a midrashic reading
of the verse, just like the rabbis. This may well be true. The crucial argument in the rabbinic
discussion about the meaning of 12 is the analogy with the case of the daughters of
Zelophehad, who happen to use the very same phrase: 17 X 121, “and he has no son” (Num.
27:8). It is here that we get some clarity about the right sequence of succession: a daughter
can get some claim to her father’s land, but only if there is no son. This may well be the way
by which the translator arrived at his conclusion too: the later, Priestly text shaped the

translator’s understanding of the deuteronomic law.
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3.2 The Law of Levirate Marriage
The idea of Deuteronomy’s law of levirate marriage in itself is simple. If a man dies without
a son, his brother should marry the widow in order to produce an heir.

. by
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When brothers live together and one of them dies without a son, the wife of the
deceased shall not belong to a strange man, outside (the family). Her husband’s
brother shall come to her. He shall take her as his wife and perform the levir’s duty. 6

The firstborn she bears shall stand for the name of the dead brother and his name

shall not be wiped away from Israel. (Deut. 25:5-6)

Scholarship has mainly focussed on a comparison with two other passages within the Hebrew
Bible. Genesis 38 and Ruth 4 appear to invoke some form of the institution of levirate

marriage. The comparison causes a series of problems.

1. Who is a yabam? The law only mentions the brother-in-law. Tamar produces a child with
Judah, her father-in-law; Ruth with Boaz, an unspecified relative.!
2. Did the yabam have to marry the widow? The law seems to imply it. Boaz assumes it.

But Judah did not marry Tamar.2 What was the consequence of refusal? The law orders

1 G. R. Driver and J. C. Miles, The Assyrian Laws: A Translation and Commentary (Oxford, 1935), 240-50. If
indeed the 02° was not strictly speaking a levir, a brother-in-law, and if did not necessarily marry the widow, the
term “levirate marriage” is entirely inaccurate.

2 Gen. 38:26: “he did not know her again”; see G. W. Coats, ‘Widow’s Rights: A Crux in the Structure of
Genesis 38, Catholic Biblbical Quarterly 34 (1972), 461-6; J. Emerton, ‘Some Problems in Genesis
XXXV, Vetus Testamentum 25 (1975), 357-60.

83



the man who refuses to marry his sister-in-law to undergo Aalitzah (Deut. 25:9-10). But
in the case of Onan, God killed him for refusing to impregnate Tamar.!

3. Whose legal child was the new heir? The child is the heir to the deceased in Genesis and
Deuteronomy. But in the genealogy at the end of the book of Ruth, Obed counts as Boaz’

son—not Mahlon’s (Ruth 4:21).2

Modern scholars solve the problems in roughly two ways. Some argue that the
inconsistencies resulted from the historical development of levirate marriage. Eryl Davies, for
example, reconstructs distinct stages of the development of the institution of levirate
marriage.3 Levirate marriage started off as an unavoidable obligation (Genesis 38) that later
changed into an avoidable duty (Ruth). Other scholars turn to the genre of the texts to explain
the discrepancies between them. The casuistic law considers only one scenario. The stories
reflect a more complicated reality or rest on a more complicated fictional plot.4

The LXX raises yet another question: what would happen when a man died without a

son but with a daughter?

I R. De Vaux, Ancient Israel: Its Life and Institutions (tr. J. McHugh; London, 1961), 37; C. M. Carmichael,
‘Ceremonial Crux: Removing a Man’s Sandal as a Female Gesture of Contempt’, Journal of Biblical Literature
96 (1977), 321-36.

2 H. H. Rowley, ‘The Marriage of Ruth’, Harvard Theological Review 40 (1947), 77-99.

3 E. W. Davies, ‘Inheritance Rights and the Hebrew Levirate Marriage, Part 2°, Vetus Testamentum 31 (1981),
257-68, at 267; E. Neufeld, Ancient Hebrew Marriage Laws (London, 1944), 23-55. See also R. Westbrook,
Property and the Family in Biblical Law (Sheffield, 1991), 71, who argues that the deuteronomic law, like other
ancient Near Eastern laws, is not “a comprehensive statement of general principles” but consists of “collections
of decisions in individual cases”.

4 T. Thompson and D. Thompson, ‘Some Legal Problems in the Book of Ruth’, Vetus Testamentum 18 (1968),
79-99; D. R. G. Beattie, ‘The Book of Ruth as Evidence for Israclite Legal Practice’, Vetus Testamentum 24
(1974), 251-67; M. Leuchter, ‘Genesis 38 in Social and Historical Perspective’, Journal of Biblical Literature
132 (2013), 209-27, at 222; for a more nuanced consideration of laws and narratives, see C. M. Carmichael,
‘Inheritance in Biblical Sources’, Law and Literature 20 (2008), 229-42. Ruth in particular complicates the
problem. The author apparently conflated the laws on marriage, inheritance, and land-ownership, see B. Embry,
‘Legalities in the Book of Ruth: A Renewed Look’, Journal for the Study of the Old Testament 14 (2016), 31—
44,
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3.3 The LXX

"Edv 8¢ kototk®dotv 4dehgol &mi 1 antod koi dmoddv eig &€ avtdv, omépuo 8¢ pm 1
VT, OVK 0T 1) YLVT) TOD TEBVNKOTOC EE® Avdpl un €yyilovtr O AdEAPOG TOD AvOpPOC
oOTHG EI6EAEVGETAL TPOC OOTNV KOl ANUYETOL ADTIV £0VTA YUVOATKO KO GUVOIKNGEL
avTi). 6 kol Eotan TO Tandiov, O £av TéK, KoTaotadnceTal €K ToD dVOUATOG TOD
TETEAEVTNKOTOG, Kol oVK EEaAelpOnoeTal 10 dvopa avtod €€ lopanA.

If brothers live together in the same place, and one of them dies without offspring, the
wife of the deceased shall not (belong) outside, to an unrelated man. The brother of her
husband shall go to her and take her as his very own wife and marry her. 6 The child,
which she bears, shall be established from the name of the deceased, and his name

shall not be obliterated from Israel. (Deut. 25:5-6)

The LXXs translator closely followed the Hebrew Vorlage. The translator came up with
some beautiful solutions to the challenge of turning Hebrew into Greek. He translated the gal
participle n»7, “the dead (one)”, as a perfect participle in the genitive: tod teBvnkotog. The
use of the perfect, describing past action with present result, is very apt in this context. The
second time the Hebrew uses the same word, N7, the translator chose the perfect participle of
a different verb, for the sake of variation: 10D tetehevnkdtoc. The translator’s use of
Katowém, “to live in a place”, for 2w° and cvvowéw, “to live together”, for 02> creates an
echo that was not yet there in the Hebrew. The translator’s choice of é€aieipm, “to wipe

out”, for 1rn was inspired: the Greek verb has almost the exact same breadth of meaning as
the Hebrew. The words were used of literally washing away the words from written scrolls

(Num. 5:23) and crossing out names from scrolls (Xen., Hell. 2.3.51). Hence they were used
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for “blotting out” the memory of a person (Exod. 17:14; Thuc. 3.57). Other phrases sound
less natural in Greek than in Hebrew. The Hebrew 7%y X312 is an idiomatic expression for
sex.! The translator turned the phrase into gicépyopon pog avtny, literally: “to enter towards
her”. The Greek captures every element of the Hebrew, but falls short of conveying the
connotation of the Hebrew idiom.

The word-for-word translation gives the impression of aiming merely to conserve the
meaning of the Hebrew. The brilliance of the translator is that he cloaks a legal innovation in
the “conservative” translation. He translates 73, usually: “son”, as onéppa, “offspring”, and
turned M2, “firstborn”, into woudiov, “child”. The two small words appear inconsequential
but the legal implications are significant: in the LXX, the widow is exempt from levirate
marriage when the man is survived by a daughter. The question of the present chapter is what

inspired the translator to translate the two words in this way.

3.4 The Meaning of 32
Andrew Teeter argues that the Hebrew text of the law already contained an ambiguity.2 One

normally translates 32 as “son”, but the word 72 occasionally refers to a child of either sex.3

0°32 * 770 23y

... In pain you will bear children. (Gen. 3:16)

1 The MT has 7>y, the SP 79x.
2 Teeter, Scribal Laws, 137.
3 HALOT, 1, 137.
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The words are usually understood as a categorical statement about giving birth to children,
not just sons. Jeremiah uses the phrase 137 12, “male son” (20:15). If 12 exclusively meant

“son”, the adjective 121, “male” would be superfluous.!

DT TR AL 13 AT AN PININ W2 W WK N
Cursed is the man who brought news to my father, saying: ‘A bén zakar is born to

you,” making him very happy. (Jer. 20:15)

Elsewhere in the Hebrew Bible 312 refers to the fruit of plants and to the young of animals of

either sex.2 These are strong arguments for accepting the definition of “child” for 12.
However, when 12 includes female offspring, it is always in the plural: “children”

(o°12), as in Gen. 3:16 cited above.3 After the birth of Isaac, Sarah also uses the plural

“children” to express the unlikeliness of her giving birth to children.

PIRT? T2 RTRTR MY 013 RO DIAR? 770 " R
She said: ‘Who would have said to Abraham: ‘Sarah will breastfeed banim!’ For 1

have born a son in his old age.” (Gen. 21:7)4

L A. Lemaire, ‘Veuve sans enfants dans le royaume de Juda’, Zeitschrift fiir Altorientalische und Biblische
Rechtsgeschichte (1999), 1-14, at 9. A marginal gloss of the 15th-cent. MS of Targum Neofiti adds “male” (737)
in Deut. 25:6—thus dispelling any doubt about the sex of the j2 resulting from the levirate marriage. At first
sight is impossible to say whether the Neofiti’s translators thought that the Hebrew 12 really meant “son”
exclusively or that it should mean “son”. But the marginal gloss accords with Neofiti’s preference for the
patriarchal line of descent, because elsewhere the Neofiti translates “offspring” (¥71) as “son” (") or as
“offspring of a son” (12 °v71). M. J. McNamara (ed.), Targum Neofiti 1: Deuteronomy (Aramaic Bible SA:
Collegeville, MN, 1997), 5, 116.

2 Gen. 32:16; 49:11; Num. 15:24; Deut. 22:6-7; Zech. 9:9; Ps. 29:6; Job 4:11; 39:4; Ezra 6:9. For plants, see
Gen. 49:22; cf. Job 38:7.

3 ]J. Bergman, H. Ringgren, and H. Haag, ‘12°, in Botterweck, Ringgren, and Fabry (eds), Theological Dictionary
of the Old Testament, 11, 145-59, at 150.

4 See also Gen. 30:1; Exod. 21:5; Deut. 4:10; Ps. 128:3.
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When the deuteronomic legislator means to include daughters, he is always explicit.!

WX In217932 PaYn T2 RYDRD
No one shall be found to make his son or his daughter pass through fire. (Deut.

18:10a)

If the deuteronomic legislator wanted to include daughters in the law of levirate marriage, he
would have been more explicit.2

Regardless of the original meaning of the word in the law of levirate marriage, the
LXX’s translation is remarkable. The equation of 12 with onéppa is unparalleled in the LXX
corpus. They understood onéppa to include both sons and daughters, most explicitly in the

LXXs translation of Jakob’s arrival in Egypt:

glofABov &ic Atyvrtov, lokop Kol v TO omépua avTod HeT avtod, 7 vioi Kai ol viol
TAOV VIOV aTOD PET’ aVTOD, BuyaTéPeg Kol BuyaTépec TAV LIMY AVTOD" Kol TAV TO
onépua avTod fyayev €ig Alyvmtov.

They entered Egypt, Jacob and all his sperma with him: 7 his sons and his sons’ sons
with him, his daughters and his sons’ daughters. He led all his sperma to Egypt.

(Gen. 46:6b—7)

That the LXX’s translation of 12 as onéppa was not an accident is corroborated by a

second unexpected translation in the law of levirate marriage. The LXX turns the “firstborn”

I Lev. 18:21 uses “seed” (¥77) to express the same prohibition: “You shall not give any of your seed to pass for
Moloch” (21a).

2S. R. Driver, 4 Critical and Exegetical Commentary on Deuteronomy (Edinburgh, 1896), 282; Tigay, The JPS
Torah Commentary: Deuteronomy, 231
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(732) into a “child” (moudiov) (Deut. 25:6). The semantics of 7132 are not as ambiguous as the
semantics of j2. Even the feminine form of 7122 (i.e., 7™122) always refers to a son’s
“birthright” and never to a “firstborn daughter™.! In a rare and post-biblical exception to the
rule, the text has to spell out that 77132 for once refers to “the female firstborn (pl.)” (Mm1527

mapin) (Exod. Rab. 18).2

3.5 Early Rabbinic Halakhah

Frankel argued that the LXX was identical to rabbinic halakhah. He wrote:

Auch das midraschische Element tritt in dieser Version hervor. Prignant ist 25,5 X 121
¥ omépua 8¢ pn 1 avtd. Da sonst allenthalben 12 modg libertragen wird und nur an
dieser Stelle allein oméppa, so ist zu erkennen, dass der Vert. ausdriicken wollte, die
Leviratsehe finde nur dann statt, wenn keine Nachkommenschaft, auch nicht eine
weibliche, da sei: hitte aber der Verstorbene eine Tochter zurlickgelassen, so wird die
Leviratsehe nicht eingegangen, Und so bestimmt es auch die Halacha; vergl. Jebamot

22 und sonst.3

Frankel referred to m. Yebam. 2.5, cited in b. Yebam. 22a, which says:

T ,027 939 R 11271 ,00977 231 1001 DY 21 ,212°7 11 PAR NWRID 2100 91 1217 WO N

Bakmisteiiah Iini>ivsriTal bR valivdiala)

I C. Pressler, The View of Women Found in the Deuteronomic Family Laws (Beihefte zur Zeitschrift fiir die
alttestamentliche Wissenschaft 216; Berlin, 1993), 64-5.

2 Jastrow, Dictionary, 169.

3 Frankel, Einfluss, 219.
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If a man has any kind of son, such a son renders the wife of his father exempt from
levirate marriage, he is culpable if he strikes or curses his father, and he counts as his

son in every respect unless he was the son of a bondwoman or a gentile woman. (m.

Yebam. 2.5)!

What is the meaning of “any kind of son” (2197 %57 12)? Could it include a daughter as well?
The questions is difficult to answer since the idiom 2pn 921, literally: “from any place”,
occurs almost exclusively in citations of and references to the particular mishnah (e.g., .
Yebam. 16b; b. Yebam. 22a-b; y. Yebam. 13a; y. B. Bat. 22a:1). The mishnah itself shows that
almost all sons were included in the category “any kind of son”: only sons of slaves and
gentiles are excluded. Following the rule of expressio unius est exclusio alterius, all other
sons are understood to be included in the category of “any kind of son”.

The Yerushalmi contains an elaborate discussion on the meaning of 72 and n2 in the
case of the daughters of Zelophehad in Num. 27:8. The discussion culminates in an argument
that depends on the idiom of 01p» 921, The discussion in b. B. Bat. 115a is very similar but

does not use the expression “any kind of son”.

1272020272 02 0232 N2 ROR D PR N2 .0197 297 12 017 TR0 %10 N2 72 12 RO Y PR 12
.07 927 N2 M 7PN IR
“Son.” Not only a son, from where a daughter’s son? The verse says “a son”, from
anywhere. “Daughter.” Not only a daughter, from where a daughter’s son, a son’s

daughter, a son’s son? The verse says “a daughter,” from anywhere. (). B. Bat. 16a)2

! Danby, Mishnah, 220.
2 H. W. Guggenheimer, The Jerusalem Talmud: Fourth Order: Nezigin: Tractates Bava Qamma, Bava Mesi‘a,
and Bava Batra (Studia Judaica 45; Berlin, 2008), 659.
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The singular words “son” and “daughter” actually mean “any kind of son” and “any kind of
daughter” and therefore include all the descendants of the “son” and the “daughter”. In the
end, however, the rabbis found a clue for the inclusion of daughters in the conditions of
levirate marriage not in the word 72 but in the two following words of the biblical law of
levirate marriage: 12 PX (Deut. 25:5).

Rav Yehudah, a famous student of Rav, asked what 01 257 added to the meaning of
12. Returning to the text of Deut. 25:5, he argued that 12 PX actually meant: 19y 7V, “an

enquiry about him”.

DY POV 17 PR 12T RIP NART RAVY ORD 07 INORY AT 27 KR OR7 INRD 2I1pn 291
What does ANY KIND include?—Rab Judah said: It includes a bastard. What is the
reason?—Because Scripture stated, And have no [en lo] child which implies ‘hold an

inquiry concerning him.’ (b. Yebam. 22b)!

This piece of creative exegesis is cited in the exegesis of Num. 27:8 as well, where the
daughters of Zelophehad refer to the law of levirate marriage: “and he has no son” (17 X 127).
It is in the application of the creative exegesis of 72 1°X that the full extent of the rabbinic
understanding of the 12 in the law of inheritance becomes apparent—and, by extension, the

meaning of the 12 in the law of levirate marriage.

" PR N2 .0V POV Y TR Y TINON PIM 27 N2 72X 127 N2 IR 127 12 72 ROROY PR 712 1320 1N

P9 7OV Y9 PR M TIMPN 1R N2 12 D21 02T 121 N2 N2 N2 ROR

1 Epstein (ed.), Babylonian Talmud, ad loc.
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Our Rabbis taught: [It is written,] son, [from which] one only learns that a son [has a
prior claim to heirship]; whence [may it he deduced that] a son of the son, or a
daughter of the son, or a son of the daughter of the son [has the same rights]?—It is
expressly stated, En lo [which is taken to imply], ‘hold an enquiry concerning him’.
[It is written] daughter, [from which] one only learns that a daughter [is next in
succession to a son]; whence [may it he deduced that] a daughter of the daughter, and
the son of a daughter, and a daughter of the son of the daughter [have also the same
rights]?—It is expressly stated, En lo [which is taken to imply], ‘hold an enquiry

concerning him’. (b. B. Bat. 115a)!

The two subjects, inheritance and the conditions of levirate marriage, are closely related. The
case of the daughters of Zelophehad is a prime example: the five sisters use the same words
as the law of levirate marriage in order to get some control over their father’s land. The rabbis
recognised the similarity and applied the meaning of one passage to the other (7w 777).
Clear evidence for the equation of sons and daughters in the conditions of the levirate
marriage comes from b. B. Bat. 109a. The discussion here revolves around the question who
is “closest” (217p, see Num. 27:11) to a deceased man and therefore has the right of
inheritance: his father or his daughter? The solution is found in the similarity between levirate

marriage and inheritance.

T2°1 5775 93 N2 129101 71701 1IYY 13 777 90 NAY 12 012 PAVRT D

1 Epstein (ed.), Babylonian Talmud, ad loc.
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Since in respect of levirate marriages a son and a daughter have the same standing, a
son and a daughter must have the same standing in the case also of inheritance. (b. B.

Bat. 109a)!

It is assumed so evident that “a son and a daughter have the same standing” (*777 2 n21 12
1172°1) in the case of levirate marriage that it serves as a premise in an argument about
inheritance.

R. Samuel b. R. Isaac supposed that the daughters of Zelophehad themselves came up
with the argument from analogy.2 He imagined that the daughters of Zelophehad were present

at a public reading of the law of levirate marriage and drew their own conclusions.

1K 177 DR 12W 02 IMRIY TR0 WD WNTI 2W 11920 WD AW TR0 PrY 27 02 DRI
779197 JUOWH NR WA 27PM 70 11K 02NN IR OX 12 7971 119 710 72 1IK 120 oK 17
R. Samuel son of R. Isaac said: [Scripture] teaches that Moses our master was sitting
and holding forth an exposition on the section of levirate marriages, as it is said, If
brethren dwell together. They said unto him: ‘If we are [to be as good] as son][s], give
us an inheritance as [to] a son; if not, let our mother be subject to the law of levirate
marriage!” And Moses immediately brought their cause before the Lord. (b. B. Bat.

119b)3

The daughters of Zelophehad observe that their mother is apparently exempt from levirate

marriage and that the law only makes provision for the exemption from levirate marriage if

1 Epstein (ed.), Babylonian Talmud, ad loc.
2 1. Sassoon, The Status of Women in Jewish Tradition (Cambridge, 2011), 113.
3 Epstein (ed.), Babylonian Talmud, ad loc.
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the deceased has no “son”. They infer they are being treated as “sons” in respect of the law of
levirate marriage. They want to extend that treatment into the area of inheritance. Their
argument focuses on the word “son” (72). If it includes daughters in the law of levirate
marriage, then it should also in the law of inheritance—that is the 7w 7773 of the five
daughters. The rabbis recognised a strong verbal and conceptual link between the law of
levirate marriage and the case of the daughters of Zelophehad. They never extend the full
right of inheritance of the son to daughters. In fact, the wording of the case of the daughters
of Zelophehad in Num. 27:1-11 was reticent in the first place, as we will see below (3.6).

The most convincing evidence that already the tannaitic rabbis thought that a daughter
prevented yibbum or halitzah from taking place comes from m. Yebam. 4.1. The mishnah
discusses a complex scenario: a man refuses to marry his brother’s widow, performs the ritual
of halitzah, but the widow later turns out to be pregnant. The real question the mishnah
addresses is about the rights of the man and woman: can they still marry each other’s family,
or do they now—because of the halitzzah—count as divorcees? If they count as divorcees, the
woman is no longer allowed to marry a priest and neither is allowed to marry the family

members of the other (on which, see b. Ketub. 101a; b. Yebam. 108a).

NONR K37 ,7°N1217P2 0N R LR PW 7AW AT ,7797) NNava IRYAN INN2R YN0
777091 ,1°21922 770K RO, N1217P2 0K KIT,RD0P 2w 7907 PR L7309 32 179209 KDY, 102102
NEhh i iaial
If a man submitted to halitzah from his deceased brother’s wife and she was then
found with child and gave birth, if the child was like to live, [the halitzah i1s deemed
void]: each is permitted to marry the other’s kindred; and he has not rendered her

ineligible for marriage with a priest. But if the child was not like to live, neither is
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permitted to marry the other’s kindred, and he has rendered her ineligible for marriage

with a priest. (m. Yebam. 4.1)!

The mishnah uses the word “child” (791). The word has an interesting history in Hebrew. It

occurs only once or twice in the Hebrew Bible.2

T2 TR ARY W Im

It happened that Sarai was infertile, she did not have a walad. (Gen. 11:30)

The Samaritan Pentateuch reads 77°, also meaning “child” but a far more common word and
therefore the lectio facilior. The second instance of the 791 is in the Ketiv of 2 Sam. 6:23, at
least according to the Masoretes who lived in Babylonia.? The Leningrad Codex, which
follows the western, Tiberian tradition, has 7% instead of 771.

9 AN afY 7Y 722 A7 7RG PIRYn2 Hn

(S L

Michal, daughter of Saul, did not have a yaled till the day of her death. (2 Sam. 6:23)

The Masoretes who lived in Nehardea and Pumbedita read: 791 177 17°71 89, “she did not have a
waled”. There is much more at stake in this particular verse: according to 2 Sam. 21:8,
Michal had five sons from Adriel. The scribes had confused Michal with Merab, another
daughter of Saul who was married to Adriel (according to 1 Sam. 18:19). Both instances of

the word 791 refer to hypothetical children, children who were not yet or never conceived.

I Danby, Mishnah, 223.

2 HALOT, 1, 260.

3 R. Wonneberger, Understanding BHS: A Manual for the Users of the Biblia Hebraica Stuttgartensia (Subsidia
Biblica §; Rome, 2001), 32.
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The rabbis used the word 791 in the same sense; the word often refers to unborn

children.!

J9NTON RY RN°2T 57 77 0K AT IPYRR LR 712 121 .89 RN RITI2 RPOYVT RNINKR RO
L7921 71922 00K ROTWY TR0 ROPW 10 K L0 PO 10201 0pwT
A certain woman entered a house to bake. The dog barked at her, [whereupon] her
child moved [from its place]. Said the householder to her, ‘Fear not: his fangs and
claws have been extracted.” ‘Take your favours and throw them on the thorns,’ she

retorted, ‘the child has already moved.’ (b. Sabb. 63b)?

1199 N°2 °11997 1199 N2 NINIRI NRXY 2P N2 7207 N°X° 27 01 2°V2INR 27 K 7700 27 0N
MHHY 9D AT N9

Rav Yehudah said that Rav said: Forty days before the shaping of the walad, the bat

gol appears and says: the daughter of so-and-so will belong to so-and-so, the house of

so-and-so to so-and-so, the field of so-and-so to so-and-so. (b. Sot. 2a my translation)

The mishnah, then, argues that a yibbum or a halitzah is invalid if the woman later turns out
to be pregnant—the sex of the “child” or perhaps: “fetus” (79) is irrelevant.

The amoraic rabbis disagreed about what ought to happen if the woman had a
miscarriage. Will she have to undergo halitzah again, or was the previous halitzah still valid
despite the miscarriage? R. Yohanan maintained that she does not require another halitzah,

but Resh Lakish argued that the halitzah is invalid. Resh Lakish implies that even the fetus, at

I Jastrow, Dictionary, 374. The Targum Pseudo-Jonathan translates Hebrew o, “womb”, as X721 n°3, literally:
“house of the walad” (Gen. 20:18).
2 Epstein (ed.), Babylonian Talmud, ad loc.
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the time of the death of the first husband, counts as his j2. The Gemara offers different
explanations of the origin of the dispute between the amoraic rabbis. In one of the

explanations, the origin of the dispute is the exegesis of the words 17 1°X 121 in the biblical law.

PHY POV 19 PR 721 720 2" 09 10R KT RIANT MK 17 PR 727 7120 130 927 RIp XAK NOYK)
R. Johanan is of the opinion that the All Merciful said, And have no child, and this
man surely has none; while Resh Lakish is of the opinion that And have no [en lo]

child implies. ‘Hold an inquiry concerning him’. (b. Yebam. 35b)!

R. Yohanan maintains that a fetus does not count as a 2. Resh Lakish, citing the creative
exegesis that probably originated with Rav Yehudah (see above on b. Yebam. 22b) implies the
opposite: a fetus—regardless of its viability and regardless of its sex—counts as a 2.

There is a striking similarity both in reasoning and in wording between rabbinic
halakhah and the LXX. The crux is the word 32 in the biblical law: the rabbis argued that it
actually means “any kind of son” (217 9121 12) or that it implicitly includes any “child” or
even a “fetus” (727). The LXX expresses an almost identical opinion through the use of two
words: “offspring” (oméppa) and “child” (moudiov). Though the closest Hebrew equivalent of
onéppa, ¥1, “seed”, does occur in the rabbinic literature on yibbum (e.g., t. Yebam. 35b.11).
The latter word, Toudiov, is perhaps the more interesting of the two. The similarity to the 79
of the early rabbis is remarkable: the moudiov is the diminutive of moic: a “small child”. To
my knowledge, moudiov never refers to an unborn child in Greek. The word could, however,
refer to babies from the very moment of birth (see, e.g., Men. Epit. 268-9 etc.; LXX Exod.

21:22; John 16:21).

1 Epstein (ed.), Babylonian Talmud, ad loc.
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3.6 The Daughters of Zelophehad
The rabbis often compared the law of levirate marriage to the case of the daughters of
Zelophehad (Num. 27:1-11). The analogy between the two passages was invited by the
similarity in circumstances and the similarity in wording. Zelophehad died without a son, but
did leave behind five daughters. The five sisters argued their case before Moses. He turned to
God himself. God cast the final verdict, granting the daughters some right to the land. There
is also a strong similarity in wording: the daughters used the very words that sparked the
controversy about the conditions of levirate marriage, “and he does not have a bén” ("2 1°X 12,
Num. 27:8). The rabbis noticed the similarity and treated the case of the daughters of
Zelophehad as a paradigm. The biblical law itself, however, was hesitant to grant women the
full right to succeed fathers. The law frames it as a rare exception.

Numbers 36 imposes restrictions on the earlier verdict of ch. 27. The Gileadites feared
that giving women inalienable ownership of the land would allow for the transfer of land to a
different tribe. This would amount to the crime of altering the ancestral boundaries of the
land.! The solution: Zelophehad’s daughters are allowed to marry “only to the family of their
father’s tribe” (36:6). In the end the five daughters preserved the integrity of the estate by
marrying their paternal cousins (36:11). The creative invention of “tribal inheritance” ensured

that the land remained within the father’s family.2 Because of the back-pedalling on behalf of

the Gileadites, the legal status of the divine verdict of ch. 27, the vown npm, is not entirely

I Chavel, Oracular Law and Priestly Historiography, 243-50; J. Joosten, ‘Diachronic Linguistics and the Date
of the Pentateuch’, in J. C. Gertz, B. M. Levinson, D. Rom-Shiloni, and K. Schmid (eds), The Formation of the
Pentateuch: Bridging the Academic Cultures of Europe, Israel, and North America (Forschungen zum Alten
Testament 111; Tiibingen, 2016), 32744, at 338—40. On biblical anxiety about women inheriting, see D. E.
Weisberg, ‘The Widow of Our Discontent’, Journal for the Study of the Old Testament 28 (2004), 403-29.

2 1. Kislev, ‘Numbers 36,1-12: Innovation and Interpretation’, Zeitschrift fiir die Alttestamentliche Wissenschaft
122 (2010), 249-59.
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clear (27:11).! The later amendment abrogated the original verdict. Itamar Kislev writes:
“while the law ... is not completely annulled in theory, it becomes almost valueless in
practice”.2 There were, however, some restrictions to the daughters’ rights already in the
original verdict: it did not grant them the full right of “inheritance” (7%m1) but a “possession
of the inheritance” (72m1 niX) (27:7). The enigmatic combination of two near-synonyms

expresses reservation about the extent of the rights of women.

3.6.1 778 and 75m

The verdict promises to Zelophehad’s daughters only a part of their father’s inheritance: “you
shall give them a possession of the inheritance among their father’s brothers [71n2 7%m1 NN
112X NR]” (27:7). The law does not specify the size of the daughters’ share.3 The phrase Ny
nom3, a combination that may well have resulted from redaction,* does not make things easier.

7R and 7%m1 are virtually synonymous in other texts.

"DNITR 3 787172 b7 10X XY DR703 a8 79017 DI T
It will be an inheritance to them. I am their inheritance, you shall not give them a

possession in Israel, because I am their possession. (Ezek. 44:28b)

Since Leviticus always uses 7m& and Deuteronomy always uses 71213, the two words were

probably not entirely synonymous.5 What is the precise difference between the two?

1J. Weingreen, ‘The Case of the Daughters of Zelophehad’, Vetus Testamentum 16 (1966), 518-22, at 519
translates vown npr as “a rule of law”.

2 Kislev, ‘Numbers 36,1-12’, 251.

3 The genealogical lists make no mention of Zelophehad’s siblings (Num. 26:33; 1 Chron. 7:15), but a rabbinic
tradition refers to two brothers (b. B. Bat. 118b).

4 Chavel, Oracular Law and Priestly Historiography, 206, with n. 38, 211.

5 The exception is Deut. 32:49. J. Milgrom, Leviticus 23—27 (Anchor Bible 3B; New York, 2001), 2172; id., The
JPS Torah Commentary: Numbers (New York, 2003), 232;.
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Gerhard von Rad, following Albrecht Alt’s Der Gott der Viiter, argued the
Hexateuch’s land theology, in which Israel merely borrows property belonging to God
himself, was a remnant of “the pre-mosaic cult of the ancestral gods”.! The Yahwist adopted
this ancient idea of tribal inheritance into his account of the promise of the land
(Landverheifsung). The Deuteronomist developed the idea of tribal inheritance into a theology
of national inheritance: “the inheritance of Israel” (7%7w> nomi). Friedrich Horst argued that
whereas 177m1 indicated the tribal land in pre-exilic times, 71X was a more precise and more
abstract juridical notion developed after 600 BC.2 Gillis Gerleman objected, arguing that the
origin of the 7TIX was not juridical but agricultural. 71X meant “cultivated land”, a definition
based primarily on a reading of 2 Chron. 11:14. The Chronicler differentiates between the
Levites’ mnR and their 2w, “pasturage”.3 He concluded that 71nX never meant the right of
ownership but the right of use (Nutzrecht). 7121 originally meant a “settlement” or “place of
residence” but evolved into a more abstract notion of “right of residence” (Wohnrecht).*
Harold Forshey challenged the idea that ;77m1 had anything to do with inheritance at all. He
preferred to define 7%m1 as landed property typically granted by a king to his loyal servants.

This definition makes good sense for the Akkadian nahalum in the Mari letters.5 Forshey

I G. von Rad, ‘Verheiflenes Land und Jahwes Land im Hexateuch’, Zeitschrift des Deutschen Paldistina-Vereins
66 (1943), 191-204.

2 F. Horst, ‘Zwei Begriffe flir Eigentum (Besitz): nahala und ‘ahuzza’, in A. Kuschke (ed.), Verbannung und
Heimkehr: Beitrdge zur Geschichte und Theologie Israels im 6. und 5. Jahrhundert v. Chr. Wilhelm Rudolph
zum 70. Geburtstage (Tiibingen, 1961), 135-56.

3 G. Gerleman, ‘Nutzrecht und Wohnrecht’, Zeitschrift fiir die alttestamentliche Wissenschaft 89 (1977), 313—
25.

4 Perhaps Gerleman’s argument rests on an anachronistic distinction between ownership and right of use. M.
Burrows, ‘The Ancient Oriental Background of Hebrew Levirate Marriage’, Bulletin of the American Schools of
Oriental Research 77 (1940), 2—15, at 8, defined the ancient conception of ownership as “certain rights in an
object”, which “were defined according to the particular purpose for which they existed.” This definition of
ownership makes good sense for biblical law: the owner of a field did not have unlimited rights over it, but had
to let it lic fallow every jubilee year and could not sell it at will.

5 H. O. Forshey, The Hebrew Root NHL and Its Semitic Cognates (D.Th. Dissertation, Harvard University,
1973); id., ‘Segulah and nachalah as Designations of the Covenant Community’, Hebrew Abstracts 15 (1974),
85-6; id., ‘The Construct Chain nahalat YHWH / "elohim’, Bulletin of the American Schools of Oriental
Research 220 (1975), 51-3.
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further argued that the meaning of 17m1 evolved from “land owned by God or Israel” to “the
community of Israel” —an evolution that took place during the exile.

In the Theological Dictionary of the Old Testament, E. Lipinski observed that a 7711
can only be inherited. By contrast, an mmx—derived from 11X, “to seize, to grasp”—can be
acquired by other means such as purchase, gift, or continuous occupation.! Jacob Milgrom
introduced a similar distinction: an 711X can be taken, conquered, or seized but a 7911 can
only be granted by God or directly inherited from family.2

The 71X is not necessarily an inalienable possession.? Abraham, for example, did not
inherit the 71X of the cave of Machpelah but bought it from the Hittites “for the full price”
(%91 noo2) (Gen. 23:9).4 Priests did not strictly speaking have a 11%m3, but they did have the
opportunity to acquire an K. During the jubilee year they could claim a plot of land that
was left unclaimed (Lev. 27:21). Ezekiel upholds the subtle distinction (Ezek. 46:16-8). The
gift from an idealised ruler to his sons becomes “their property by inheritance” (X7 anmx
n9m12). The same ruler’s gift to his servants remains the 79m3 of the ruler and his sons, because
it has to be returned in “the year of liberty”.

In some cases 7m& obviously is synonymous with 7%9m1. But when 71X functions as a
synonym of 1191, it is often modified as “an eternal possession” (22 nNInX) or as “the
possession of his fathers” (1»nax nmx).5 Every 11211 was also an 7imR, but not every 11mx was

also a aoma.

L E. Lipinksi, ‘2n1°, in G. J. Botterweck, H. Ringgren, and H.-J. Fabry (eds), Theological Dictionary of the Old
Testament (16 vols; Grand Rapids, M1, 1974-2018), IX, 319-35, at 321: “Strictly speaking, nkl refers only to an
allotted portion to which one has a claim by right of inheritance, while ’hz refers to all the property that one has
actually acquired, whether by purchase or by some other bilateral transaction, gift, inheritance, prescription,
usucapion [sic], or the like.” On 2>12% nomy, see T. J. Lewis, ‘The Ancestral Estate (2°7%% nom) in 2 Samuel
14:16°, Journal of Biblical Literature 110 (1991), 597-612, who translates it as “ancestral estate”.

2 Milgrom, Leviticus 23-27,2171-3.

3 So S. Rattray, ‘Marriage Rules, Kinship Terms and Family Structure in the Bible’, in K. H. Richards (ed.),
Society of Biblical Literature Abstracts and Seminar Papers 26 (Atlanta, GA, 1987), 537-44.

4 See also Gen. 23:4, 20; 49:30; 50:13. On the nature of this transaction, see Westbrook, Property and the
Family in Biblical Law, 24-35.

5Gen. 17:8; 48:4; Lev. 25:34, 41, 46; 10S X1, 7.
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Perhaps that is the nuance Numbers 27 expresses. There is a nuance between the ways
sons and daughters succeed their fathers. When a male heir inherits, the law consistently calls
the property an “inheritance” (7711) (Num. 27:9-10). When a daughter inherits, the law calls
the property “an acquisition of an inheritance” (7711 nmR) (27:9). Zelophehad’s daughters
themselves never asked for a proper “inheritance” (7911), but requested a mere “acquisition”
(7nR) (27:4). Perhaps the daughters tried to mitigate the tone of their request. In contrast to
women in Sumer, Nuzi, or Ugarit, the daughters of Zelophehad could not claim their father’s

property by right but only as a favour.!

3.6.2 101 and 72y
When the divine verdict refers to the daughters’ property as an “inheritance” (7m1), it is not

“given” (1n1) to the daughters but “passed on” or “transferred” (712¥) to them (Num. 27:7-8).2

8 1177 103X 203NN FIAY DX "IN 703 7703 NN D7 188 103 370993 niga 13
1027 I07007n% OpAYm 0 PRI TR UK XY 1370 2R 127K
The plea of Zelophehad’s daughters is just: you should give them a hereditary holding
among their father’s kinsmen; transfer their father’s share to them. 8 Say to the
Israelites: ‘If a man dies without leaving a son, you shall transfer his property to his

daughter.” (Num. 27:7-8)

I Z. Ben-Barak, ‘Inheritance by Daughters in the Ancient Near East’, Journal of Semitic Studies 25 (1980), 22—
33.

2 The only other place where 12v hiph il occurs, Ezek. 48:14 Qere, equates passing on first-fruits to selling and
exchanging them: “you shall not pass on the first-fruit of the land” (Y& PPWRA [°2°] M2 ’9).
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The use of 712¥ probably indicates that “the women hold the land on something less than a full
and permanent basis”, according to Simeon Chavel.! The Chronicler describes a case where
an inheritance is passed on to—or passed over—a daughter (1 Chron. 2:34-5).2 Sheshan, who
had no sons, married his daughter to Jarha, an Egyptian slave. The son of that marriage, Attai,
was considered Sheshan’s heir and directly inherited his grandfather’s property. Sheshan’s
scheme would not have worked if his daughter’s husband had been an Israelite slave. An
Israelite slave would have had the option to go free in the jubilee year, and would—as a
freeman—inherit the property himself.

The subtle distinction between possession and inheritance was lost on some. In the SP,
Zelophehad’s daughters no longer ask for “an acquisition” (771R) but for “an acquisition of
the inheritance” (79n1 ninX) (Num. 27:4). God, in the SP, no longer commands to “pass on”
(72v) the inheritance to the daughters but to “give” (jn3) it to them (27:8).

The LXX retains the distinction between “giving” and “passing on” an inheritance,

translating 72y as “to put round” (wepiriOnpue).3

doua SDOELG ADTOIG KATAGYESY KANPOVOUING &V LECH AGEAPRDY TOTPOG ATV Kol
TEPONGELS TOV KANPOV ToD TaTpOg ATV TS, 8 ... mepldnoete v KAnpovouiov

avTod M) BuyoTpl aTOD

I Chavel, Oracular Law and Priestly Historiography, 242, cf. 202-5, 208.

2 Milgrom, Numbers, 232.

3 John W. Wevers implied there was no legal difference at all between giving, passing on, and putting round an
inheritance: “I would render the Greek by “a hereditary holding (or title)”; what the daughters are thereby
entitled to is full standing as heirs. The property of Salpaad will be retained by his actual offspring, i.e. his name
will not disappear. In other words, “and you shall transfer (nepibniceig) their father’s share (i.e. heritage) to
them.” J. W. Wevers, Notes on the Greek Text of Numbers (Society of Biblical Literature Septuagint and
Cognate Series 46; Atlanta, 1998), 460.
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You shall give them a possession of an inheritance in the midst of their father’s
brothers and put their father’s land around them. 8 ... If a man dies without a son,

you will put his inheritance around his daughter. (Num. 27:7b, 8b)

Nowhere else did the translators render 12y as mepitiOnui.! Greek literature typically uses
mepttiOnu for putting on clothes or headgear, and of bestowing such qualities as honour,
glory, or shame on someone.2 Philo concluded from the LXX’s use of the word meptrifnu

alone that women never had full ownership of an inheritance.

Sevtépag Ouyatépac, aic enot d&iv meprtifévar ToV KAfipov dcavel kdopov EEmdev,
GAL" oy ¢ 1010V Kol GuYYEVEG KT TO YOp TEPTIOEUEVOV OVOEUTOY OIKEIMGIY EXEL
TPOS TO SIKOGUOVUEVOV, APLOVING KOl EVOCEDS AAAOTPLOVLEVOV.

In the case of the daughters His phrase is that the inheritance should be “put round”
them, as though it were an external ornament, not a possession by right of kinship
inalienable. For what is put round does not have an intimate connexion with what it
adorns, and the ideas of close fitting and union are quite foreign to it. (Philo, Mos.

2.243)

I One might also explain the unusual translation as an “Aramaism”. Jastrow’s Dictionary lists “to cover” as one
of the definitions of Aramaic 12 pa’el. Jastrow cites one example: 01992 7°% 72vn (y. Ber: 2.4, 15a; cit in.
Jastrow, Dictionary, 1039, 1181). The meaning of the example is ambiguous. There are at least four possible
interpretations of the dense phrase: “one should cover it [sc. the human waste] with a sheet” before reciting the
Shema, “one should cover [one’s face] with a scarf”, “one should remove it with a cloth”, or “one should walk
past it, [while dressed] in a scarf”, “one should remove it with a cloth”, or “one should walk past it, [while
dressed] in a scarf”. For these translations, see H. W. Guggenheimer (ed.), The Jerusalem Talmud: Edition,
Translation, and Commentary, First Order: Zeraim, Tractate Berakhot (Studia Judaica 18; Berlin, 2000), 187-8
n. 126; T. Zahavy, The Talmud of the Land of Israel, Vol. 1: Berakhot (Chicago, 1989), 76. Note further that
there is uncertainty about the reading of the Yerushalmi’s phrase: MS Leiden has 01°2°9, MS Rome 01779, and cf
m. Nid. 8.1, which has 019.

2 LSJ, 1390.

3 F. H. Colson (ed.), Philo, Volume VI (Loeb Classical Library 289; Cambridge, MA, 1935), 571.
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In Philo’s order of succession the deceased’s father takes precedence over his daughters. In
Zelophehad’s case, the estate was “put round” his daughters; his father, Hepher, enjoyed the
full rights of ownership. According to Philo, the biblical law did not mention the possibility
of parents inheriting from their children, so as to avoid the indecent suggestion that someone
could make a profit from the death of a child (Mos. 244-5).

Philo’s interpretation may seem far-fetched. But an Egyptian marriage contract uses
the very same verb, mepitiOnpu, to express the same idea. The groom transfers his property

but he does not grant her the inalienable rights of ownership.

AL €dv AL XPLGIOL KOGHOL HETA T TpoKEipey[a ...]..pno0g pot mTepdilg, ovk
amede[V]oopon avt[d] Exovoa, []AA[0] AmTod®G® GOl 0VK EEI010CAIEVN

If you give me other items of gold jewellery in addition to the aforementioned ... I
shall not take these away with me, but I shall give them back to you, taking nothing for

myself. (PSI164.16-8, 2nd cent. BC)!

Contemporary Greek used mepitiOnu to indicate conditional property transfers. The verb
marks a distinction between full and temporary property transfers. The LXX’s translator was
attentive to the subtle meaning of 72y in the divine verdict in the case of Zelophehad’s
daughters. He upheld the distinction between “to give” (1n1) and “to pass on” (72v)—taking
the latter to refer to a temporary transfer of property.

The daughters did not have the same rights as a son. The grant of land is an exception
to the rule, and explicitly framed as such: a divine verdict is needed, later mitigated by the

restriction to marry within the father’s family. The wording of the original verdict itself is

1 J. Rowlandson, Women and Society in Greek and Roman Egypt (Cambridge, 1998), 323 [no. 255].
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hesitant: the land of the daughters is not a full inheritance but a temporary grant.
Nevertheless, the case of the daughters extends the rights of the daughters from the law of
levirate marriage: if a man has no son, his wife need not marry his brother to produce an heir.
It is sufficient for daughters—albeit temporarily and only if there is no son—to “hold on” to

the land, until there is a male heir to succeed the father.

3.7 The Daughter’s Place in the Sequence of Succession

The limitations to a daughter’s rights in the case of the daughters of Zelophehad throw into
relief the strategy of exegesis that underlies both rabbinic halakhah and the LXX. An
important argument for the rabbis was the similarity in wording between the case of the
daughters and the law of levirate marriage: “and he does not have a bén”. However, the
context of the verdict in the case of the daughters leaves no doubt about the inclusion or

exclusion of daughters:

PN IR 702 HK 1770 12 57 X 02 IAmewn Tinn 128w v iy
Why should the name of our father be taken away from his family because he has no

son? Give us a possession among the brothers of our father. (Num. 27:4)

127 1070308 DAY 2 PR 190 MR UK TR 1270 TR0 1R
You shall say to the sons of Israel: If a man dies without a son, you shall transfer his

inheritance to his daughter. (Num. 27:8)

For the question of the lexical meaning of the word 12 (see 3.3) this is most revealing: clearly,

the word 12 excludes daughters—otherwise there would have been no need to name the n2
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explicitly in the phrase that follows in the second passage cited above: “if he does not have a
bén, then you shall pass on his inheritance to his baf” (27:8).

The wider /egal significance, however, does extend the rights of daughters. Both the
law of levirate marriage and the case of the daughters touch upon a daughter’s right of
succession. The case of the daughters sets a precedent for the sequence of succession. What
the law of levirate marriage left unclear (see 3.2), is now apparent: a daughter is more

important for succession than a brother.

10 117 0703708 oRn» N3 12 PROXY 9 11027 i0700N8 02y 39 PR T2 NN UK
2R VINW? 17700°NK aRna PaR? DOIR PRTONY 11 113X X7 I0700°NK aRna oK §7 PRTON)

O YN M X W2 LIYR NPT PN 337 AONI AR W) nnawnn N

If a man dies without a son, you shall pass on his inheritance to his daughter; 9 if he
does not have a daughter, you shall give his inheritance to his brothers. 10 If he does
not have brothers, you shall give his inheritance to the brothers of his father. 11 If he
has no paternal uncles, you shall give his inheritance to the relative closest to him,
from his family; he shall inherit it. It shall be a rule of judgment which YHWH

ordered Moses. (Num. 27:8b—11)

The rabbis and the LXX’s translator brought this understanding of the sequence of succession
back to the law of levirate marriage. The deceased man’s brother should only marry the
widow if the man had neither son nor daughter. The sequence of succession is now consistent
between levirate marriage and inheritance: sons always precede daughters, but daughters

precede brothers.
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3.8 Conclusion

To understand how and why translators arrived at a particular translation of a text, we should
take into account the interpretations between the time of original composition and the time of
translation. It is not always enough to compare a translation to the source, even if we can be
confident about the precise shape of the Vorlage. Other documents and traditions contributed
to the translator’s decision. Simon Goldhill writes: “the recognition of a multiplicity of
intermediaries between past and present has diffused the direct and unilinear genealogy of
source text and response.”! To understand the translator’s response to his source text, we
must consider the intermediaries. The LXX, in many ways the “first” translation of Torah,
makes for a unique challenge. The “intermediaries” are no longer available. But sometimes
they can be reverse-engineered.

In the law of levirate marriage, the LXX’s translator turned “son” (32) into “offspring”
(omépua) and “firstborn” (7132) into “child” (madiov). The LXX implies that levirate
marriage, yibbum, only takes effect when a man dies without leaving son or daughter. The
translator was not merely trying to make sense of the Hebrew. The Hebrew text is quite
straightforward. The translator had on many previous occasions and without any problem
rendered 12 as vidg, “son”, and 7132 as ntpwtdToKOG, “firstborn”. The translation of the law of
levirate marriage is not an ad-hoc response to the words on the page. The translator arrived at
the passage with a pre-existing idea about the conditions of yibbum and halitzah. He thought
levirate marriage should only take place if a man died without a son or daughter. The

tannaitic rabbis would concur. The early rabbinic opinion on daughters in the conditions of

1 Goldhill, ‘The Limits of the Case Study’, 420, my italics. Martindale, Redeeming the Text; id., ‘Reception—A
New Humanism? Receptivity, Pedagogy and the Transhistorical’, Classical Receptions Journal 5 (2013), 169—
83.
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levirate marriage is most clear in m. Yebam. 4.1, which implies that a fetus (721) of either sex
exempts the mother from undergoing yibbum or halitzah for a second time. An important
argument in the rabbinic discussion on yibbum is the analogy between the law and the case of
the daughters of Zelophehad. Both passages use the crucial phrase 12 & 121, “and he has no
son”. The divine verdict in the case of the five sisters establishes the right order of
succession: if a man dies, his son succeeds him first, then his daughter, then his brothers, then
his paternal cousins, and then the “closest” family member (Num. 27:7-11). It is important to
note that the daughters of Zelophehad are an exception to the rule of male succession.
Furthermore, the wording of the divine verdict is cautious about granting property rights to
women: it precludes women from claiming inalienable rights to the ancestral land (by using
72y instead of 103 and 71971 N instead of the full 79m31). The rabbis, however, starting from
the verbal analogy, accepted that daughters—in the absence of a son—can exempt the widow
from yibbum or halitzah. The LXX implies exactly the same, testifying to the antiquity of
reading the law of levirate marriage in the light of the legal victory of the daughters of

Zelophehad.
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4 THE REMAINDER OF THE WELL-BEING SACRIFICE (LEV. 7:17-8; 19:5-8)

4.1 Introduction

The leftover meat of a “well-being sacrifice” (25w nar) should be eaten or burnt, according
to levitical law. If any of the meat remains until the third day after the sacrifice, the law calls
it an “abomination” (?130) (Lev. 7:18; 19:7).! The law further argues that if someone eats of
the meat on or after the third day, the sacrifice “shall not be accepted” (-7¥7 X?) (Lev. 19:7).
But how can a sacrifice become invalid three days after the fact?

The early rabbis asked themselves the same question. They solved this problem by
introducing “intention” as a criterion for the validity of sacrifice.2 According to a tradition
cited in the Bavli and the Sifra there was a difference of opinion on precisely this subject
between R. Eliezer and R. Aqiva. R. Aqiva explains the problem that an overly literal reading
of the verse would cause.3 How is it possible, he asks himself, that a sacrifice be rendered
invalid retroactively? The solution that the Sifra—and the Bavli’s quotation of the same
tradition—present is that the sacrifice has already become invalid “at the hour of the
sacrifice” (727271 nyw31). The sacrifice turns invalid as soon as the offerer thinks about eating

the meat after its expiry date.

0192 121 DIORD AW Y1AwY JIIR 710 TTYIIR 227 MK 1MW 72T AN 9IR° 9IRT aX1 "N

508° T W RIW IR NONK WY O NATH PR ROX 1R IR 1271 230057 WL

I HALOT, 2051.

2 Milgrom, Leviticus 1-16, 421: “Thus by desecrating the sacrifice, in allowing it to remain beyond its
prescribed time limit, the offerer has invalidated the entire sacrificial procedure retroactively. The rabbis,
however, are reluctant to allow for the principle of retroactivity in the sacrificial system. They claim that if the
offerer permitted the sacrifice to become desecrated by eating it beyond its time limit he must surely have
intended to do so from the beginning. Thus they introduce a new principle: intentionality”’; C. Hayes, What s
Divine about Divine Law? Early Perspectives (Princeton, NJ, 2015), 210.

3 b. Zevah. 29a; Sifra, Tzav 8.1. M. Balberg, Blood for Thought: The Reinvention of Sacrifice in Early Rabbinic
Literature (Berkeley, CA, 2017), 45.

110



AR 17N0 IR 11°21 A7V NPTNA 1AW O 713 017 DMWY 1271 2712 11°X7 17 X2PY °27 17 IR
729P7 DYWA 229107 NIRRT T 700 K 2097 MW WW D"YRW AT DY 700 DR 0K
"W Hw3a Ho51 1R K01 K
Our Rabbis taught: ‘And if any of the flesh of the sacrifice of his peace-offerings be
at all eaten [on the third day]’: R. Eliezer said: Incline your ear to hear: Scripture
speaks of one who intends eating of his sacrifice on the third day. Yet perhaps that
1s not so, but rather [Scripture speaks] of one who eats of his sacrifice on the third
day? You can answer: After it has become fit, shall it then become unfit? Said R.
Akiba to him: Behold, we find that a zab and a zabah and a woman ‘who watches
from day to day’ are presumed to be clean,! yet since they have a discharge they
undo [their cleanness]; hence you too need not wonder at this, that after [the
sacrifice] has become fit it then becomes unfit. Said he to him: Lo, it says, ‘[unto
him] that offereth’, [intimating that] it becomes unfit at the offering, but it does not

become unfit on the third [day]. (b. Zevahim 29a)?

This passage presents invalidation through intention as a solution to the problem that the text

of the law causes: retroactive invalidation. Since intention was introduced to resist the

mechanism of retroactive invalidation, the early interpretations of these passages are of

profound interest to the emergence of subjective criteria in the history of Jewish law.

The LXX offers two translations of 919: “defilement” (pioaopa) and “un-sacrificed”

(d0Bvtov) (Lev. 7:18; 19:7; see 4.4). The first difference between the MT and the LXX can,

once again, be explained by referring to an “intermediary”. Lev. 7:18 is a Priestly law. The

' A zav or zavah is someone who had a bodily discharge, making him or her, and the things he or she touches

2 Epstein (ed.), Babylonian Talmud, ad loc.
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later laws attributed to the “Holiness School” explicate that eating something that was
previously consecrated is considered defiling (Lev. 19:8 et al.). The translator introduced a
cultic mechanism found more explicitly elsewhere in the book of Leviticus. The LXX’s
translation of the Vorlage was not the first moment of reception; the text had been interpreted
before. The previous interpretation between original composition and final translation—
hence the term “intermediary”—influenced the translator’s understanding of the text. The
second case, that of Lev. 19:7, is more complicated, primarily because the meaning of &6vtov
is unclear. Frankel argued that the purpose of the LXX’s translator was “to express the
halakhah.”! On closer inspection, however, there is the possibility that the LXX aligns with
the unorthodox opinion R. Aqiva expressed. The sacrifice can turn invalid three days after the
fact. The LXX accepts the very obstacle the rabbis sought to overcome: retroactive

invalidation.

4.2 The Well-Being Sacrifice

There is no uniform translation for 25w or 25w nar. The meaning of the word 2°n7w is
disputed. Is the sacrifice offered for the sake of “peace” (217w), “greeting”,? “well-being”,3 or
“communion”.# An inconsistency within Leviticus about the reasons for bringing a “well-
being sacrifice” creates a further complication. In Leviticus the “well-being sacrifice”

functions as an umbrella term that includes a variety of sacrifices categorised by the motives

for bringing the sacrifice.>

! Frankel, Vorstudien, 190.

2 B. A. Levine, The JPS Torah Commentary: Leviticus (New York, 2003), 15.

3 Milgrom, Leviticus 1-16, 204, 217-25

4 R. Alter, The Five Books of Moses: A Translation with Commentary (New York, 2004), 553. A longer list of
proposed translation can be found in C. Lemardelé, ‘Etymologie et signification des sacrifices $lm(y)m’, Revue
Bibilique 117 (2010), 481-90.

5 There are, of course, exceptions to this rule. Num 29:39 lists “your vows, your freewill offerings, your burnt
offerings, your meat offerings, your libations, and your well-being offerings [22°n2w™1]”.
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Besides the cakes, he shall offer leavened bread, for the thanksgiving offering of his

well-being offering. (Lev. 7:13)

X7 07793 1E07 T 00 N2 I 222 MY WITTRYDY? M Dnwtna 1R R
A

Someone who brings a well-being offering to YHWH to fulfil a vow or (as a) a
freewill offering in cattle or sheep, it will be perfect for (God’s) pleasure, there shall

be no defect in it. (Lev. 22:21)!

The category of the “well-being offering” apparently includes the “freewill offering” (7271),
the “vow” (771), and the “thanksgiving offering” (771n). Leviticus is inconsistent on the
inclusion of the thanksgiving offering. Priestly texts use “thanksgiving offering” and “well-
being sacrifice” in one breath: “the thanksgiving offering of well-being” (2w n7in nar)
(7:13, 15). Texts associated with the Holiness Code (H) only speak of the “thanksgiving
offering” (n7n na1) (22:29). The Holiness School apparently refused to include the
thanksgiving offering in the category of the well-being sacrifices.? The reason for this might
be a difference in the regulations for the thanksgiving offering and the other offerings, in
particular about the permitted period of meat consumption (see below).

In contrast to the “whole-burnt sacrifice” (77¥), not all the parts of the victim offered

as a well-being sacrifice are incinerated on the altar. Some parts are eaten. The priest burns

I'In addition to these examples, see Ezek. 46:12 (freewill offering); Prov. 7:14 (vow); 2 Chron. 31:2 (“in order to
thank™).
2 Milgrom, Leviticus 1-16, 15.
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the victim’s fat and the organs richest in fat on the altar: the kidneys, the liver, and a sheep’s
tail (Lev. 3:1-17).1 The priests receive the victim’s breast (7:30—1). The sacrificer is expected
to present the right thigh as a gift to the priest (7:32; cf. 9:21; 10:15).2 The sacrificer himself,
however, has the right to consume most of the meat. Or he could invite others to join (Num.
6:13-21).3 Leviticus prohibits the consumption of beef, lamb, or goat slaughtered by laymen
(17:3-9). These animals should first be slaughtered professionally (i.e., by a priest) and
offered as a well-being sacrifice before the “sacrificer” gets to eat the meat of these animals.
This must have been the main purpose of the well-being sacrifice, at least in theory: “they
brought shelamim and the people sat down to eat [7587]” (Exod. 32:6), and: “’you shall
sacrifice shelamim and eat [n75%1] there” (Deut. 27:7).

The Priestly School and the Holiness School each had its own idea about well-being
sacrifices. There are good reasons to suspect that the Holiness School based its ideas on the

Priestly account of the well-being sacrifice.

Wy ofia YAV nafman 7877587 oX) 18 N7 UK oW Bie nat s nim
XD FY 3 NPART WHIT M 29 17 2Wm K7 K 2pnn Ay XY
The remainder of the meat of the sacrifice shall be burnt with fire on the third day.
18 If any of the meat of his well-being sacrifice be eaten on the third day, it shall
not be accepted. The offerer—it shall not be counted toward him. It will be piggul.

The soul that eats from it shall bear its guilt. (Lev. 7:17-8, “P”)

I'C. Eberhart, ‘Beobachtungen zum Verbrennungsritus bei Schlachtopfer und Gemeinschafts-Schlachtopfer’,
Biblica 83 (2002), 88-96; A. Amihay, ‘Ritual Law: Sacrifice and Holy Days’, in P. Barmash (ed.), The Oxford
Handbook of Biblical Law (Oxford, 2019), 79-99 at 92-3.

2 1. Knohl, The Sanctuary of Silence: The Priestly Torah and the Holiness School (Minneapolis, 1995), 51.

3 Milgrom, Leviticus 1-16, 217-25.
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If you offer a well-being sacrifice to YHWH, you shall offer it at your will. 6 It
shall be eaten on the day of your sacrifice or the day after, what remains till the
third day shall be burnt with fire until the third day. 7 If it is eaten on the third day,
it is piggul—it shall not be accepted. 8 Whoever ate it shall bear his guilt, because
he desecrated a holy thing (or: sanctuary) of YHWH, this person shall be cut off

from his people. (Lev. 19:5-8, “H”)

Israel Knohl and Jacob Milgrom argued that P preceded H. The relation between these two
accounts of the well-being sacrifice is one of their strongest arguments. The H passage is an
interpretation or even a “halakhic midrash” of P.! In this small passage H employs all the
characteristic redaction tactics (19:6—7).2 H abbreviates by leaving out a phrase deemed
superficial: “the offerer, it shall not be counted to him”. H explicates the punishment for
violation: “this person shall be cut off from his people”. H adds a motivation for the
punishment: “he desecrated a holy thing of YHWH”. The redactional history of the text also
explains the sudden shift from the second to the third person in Lev. 19:5, 6—7. H adopted the
segments in the third person from P’s account.

Despite the similarity in wording, the purpose of H was not just to revitalise and
improve P’s law. There is an essential difference. When does the meat turn “abominable”

(5130)? P commands the meat be burnt “on” (2) the third day (7:17). The sacrificial meat can

I Milgrom, Leviticus 1-16, 14-5.
2 Knohl, Sanctuary of Silence, 226.
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be eaten on the day of the sacrifice, on the day after, and on the third day it should either be
eaten completely or burnt. H, by contrast, orders the meat that remains “#//” (7v) the third day
to be burnt (19:6).! The preposition changes the period of grace between the sacrifice and the
expiry date. H only grants the sacrificer the day of the sacrifice and the day after to eat the
sacrificial meat. If it isn’t eaten by the evening of that day, it turns “abominable”. It can be
eaten “till” the third day but not “on” the third day. This is the earliest extant trace of the
controversy over the expiry of the well-being sacrifice’s leftovers.

P’s law itself may contain the traces of an even older practice. There is a discrepancy
within P between the well-being sacrifice and the “thanksgiving offering” (771n). Well-being
sacrifices, as we have just seen, can be eaten the day of the sacrifice and the day after (Lev.
7:16-7). But the thanksgiving offering can only be eaten “on the day of its offering” (212
1127p Lev. 7:15). Jacob Milgrom suggested that the prescriptions for the thanksgiving offering
preserve an older practice. At one time, the meat of the thanksgiving sacrifice was eaten on
the day of the sacrifice alone (1 Sam. 2:13—4).2 The Priestly School, wanting a more coherent
system, amalgamated the thanksgiving sacrifice, the vow, the freewill offering. The Priestly
School called all of these “well-being sacrifices”.> The conflation caused the thanksgiving
sacrifice with an expiry date of one day to fall under the heading of the well-being sacrifice,
which has a longer expiry date.

P’s system led to some confusion about the period for eating the meat of a
thanksgiving sacrifice. In Jubilees, Abraham reminds Isaac of the right way of bringing “the

thanksgiving sacrifice” (77107 1ar Jub. 21:9).

I Note that Leviticus maintains a distinction between “Wp hiph il for the burning of the sacrifice proper and 7w
for the burning of the leftovers (so esp. in 4:12, 21). See C. Eberhart, ‘A Neglected Feature of Sacrifice in the
Hebrew Bible’, Harvard Theological Review 97 (2004), 485-93, at 489 n. 15.

2 Milgrom, Leviticus 1-16, 417-9. )

3 Knohl, Sanctuary of Silence, 118-9; Milgrom, Leviticus 1-16, 15; Lemardelé¢, ‘Etymologie et signification’,
489 disagrees.
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You shall eat the meat on the day of its sacrifice and on the day after, and the sun

shall not go down upon it on the second day till it is eaten. (Jub. 21:12)

Jubilees allows the meat of the thanksgiving offering to be consumed even on the day after
the sacrifice. The Halakhic Letter of 4QOMMT, however, argued that the meat of the
thanksgiving sacrifice should be eaten on the day of the sacrifice alone (4QOMMT@ frgs. 3—7).1
The Letter critiques those who “leave it [i.e., the meat] from one day to the other” (2w
arh o1n anR) (4QMMTe frgs. 3—7.10). In fact, the Letter explicates that the meat of
thanksgiving sacrifices “should be eaten ... on the day of their sacrifice” (12 ... [n?2X1
an ) (4OMMTe frgs. 3-7.14).

The controversy, which began over a concern for the shelf-life of meat, was expressed
in such a way that it soon raised questions over the very “mechanisms” of the sacrificial cult.
What does it mean for sacrificial meat to turn “abominable”? Can a sacrifice turn

“abominable” after it has already been sacrificed?

4.3 The Meaning of 5132
The meaning of 719 in either passage is unclear.2 In the only two biblical passages outside
Leviticus where it occurs, 2130 describes a quality of the meat. Isaiah criticises the Israelites

for doing everything God prohibited, and uses the word 1.

1 In the 1994 edition, Qimron had reconstructed o 5w nar [nnaa ¥ ax1], but his most recent edition now reads:
onbwi nar [n1n 9y ax1). See E. Qimron (ed.), The Qumran Texts: Composite Edition (Tel Aviv, 2004), 208. The
edition is available online at https://zenodo.org/record/3737950#.YJQ-QyORpQJ.

2 The LXX translates the word as piooua (Lev. 7:18) and @0vtov (19:7). But the early revisers disagreed:
Symmachus has apyoc, “unfit [sc. for eating?]”, Aquila renders amopintoc, “to be thrown away”, and
Theodotion transcribes it as peyyovA. Wevers (ed.), Leviticus, 211.
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They dwell in graves, in caverns they spend the night. They eat pig’s meat and

broth of piggulim is [in] their vessels. (Isa. 65:4 Qere).

Ezekiel uses 719 in a list of all the impurities he has not committed.

53 RI™XY) ANY™TYY "I NIRRT 19 722 R0 K7 WH1 73T M) 21T A7 N
D 219 2
I said: Oh, my Lord YHWH, my soul is not defiled. I have not eaten dead or torn
animals since my youth till now, and piggul/ meat has not entered my mouth. (Ezek.

4:14).

Unlike Leviticus, neither of these passages mentions a sacrificial context. It appears that the
prophets used 7130 in a more general sense than Leviticus.

Walther Zimmerli, in his Ezekiel commentary, suggested that the purpose of
Leviticus’ authors may well have been to introduce a more precise definition of 91:
sacrificial meat turned inedible.! The specific use of 2139 is consistent with P’s broader
tendency to adopt existing practices and words, and giving them new meaning by using them
systematically.?

The word also makes three appearances in the Post-Biblical Hebrew of the Temple

Scroll. The scroll prohibits anyone from bringing “tainted skins” (7n7°219 M7W) into the

L'W. Zimmerli, Ezechiel (2 vols; Biblischer Kommentar Altes Testament 13; Neukirchen-Vluyn, 19792), 1, 171.
In P, the day starts at sunrise, see De Vaux, Israel, 181-3; Milgrom, Leviticus, 1, 420.
2 Zimmerli, Ezechiel, 1, 411-2, 452.

118



temple city (//Q7 XLVII, 13-8).! Anyone who brings an unclean hide—e.g., as the
packaging for wine, oil, or food—into the sanctuary precinct “defiles” (Xnv) both the temple
and the city. The same scroll forbids the slaughter of pure animals with a “blemish” (21)
within a radius of thirty stadia from the temple, because “its flesh is tainted” (139 qw2 *2)
(11QT LII, 16-8).2 In these cases the word 7139 is not used in the narrow Priestly definition of

“meat turned bad three days after sacrifice” but in the broader definition of “impure meat”.

4.4 Sacrificial Meat in the LXX
The LXX renders the two instances of 710 differently (see 4.1). In the first instance the

translators rendered 9139 as “defilement” (piacpa).

Kol TO KATOAEPOEV Ao TOV KpedV ThG Buoiag Emg Nuépag Tpitng v moupi
KatokavOnoetat. 18 £av & eaymv @iy Ao TOV Kpe®V Ti| NUEPQ T TPit, 0O
deyOnoetal avTd T@M TPOSPEPOVTL ODTO, 0V AOYICONGETOL AVTH, uidoud éoTiv’ 1| O
Yoy, RTIG €0V eayn an’ avTod, TNV AUapTioY AMLyETOL.

What remains of the meat of the sacrifice till the third day shall be burned in fire. 18
If someone eats of the meat on the third day, it shall not be accepted [from] him who
offered it. It shall not be counted to him: it is a defilement. The soul that eats from it

will bear the sin. (Lev. 7:17-8)

The translation of 910 as “defilement” (nioopoe) has been influenced by the “intermediary” of

H. P merely argues that the “soul” (¥51) who ate from the sacrificial meat on the third day

1 G. Vermes, The Complete Dead Sea Scrolls in English: Revised Edition (London, 2004), 207.
2 Vermes, Complete Dead Sea Scrolls in English, 210-1.
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would “bear its guilt” (X1 11v) (7:18). What precisely is wrong with eating sacrificial meat?
The pieces of meat were destined neither for priests nor for God. Why, then, would it be
wrong to store the meat for another day or two? H answers the question. H prescribes the

punishment of excommunication and offers a justification:

[P RV W9IT D72 220 M WIpTNRT2 R 2y 1IN
He who eats it shall bear guilt, because he desecrated the sacred thing of YHWH.

This soul shall be cut off from its people. (19:8).

The clue is that the meat is considered a “sacred thing” (w7p). Jacob Milgrom commented:
“Implied is that the meat-and indeed all parts-of the sacrifice retains its holiness until the time

of its elimination.”! The same logic underlies the instructions for Aaron and his sons.

NI WTpTD 228 X7 WR2 NIINK ADWY WRITY ngaTv RzRd e 1o,
If any of the meat of the consecrations (or any of the bread) is left over until the

morning you shall burn the remainder in fire. It shall not be eaten because it is

sacred. (Exod. 29:34)

The leftover meat is considered “sacred” (w7p). The LXX’s translator took this piece of logic
—eating something sacred at the wrong time turns it into the very opposite of “sacred”—and
introduced it in his translation of Leviticus: “it is a defilement” (niooud €otwv).

Eating consecrated food is fine when done within the right place, the right time, and

by the right people. If these conditions are not met, eating sacred food induces impurity.

I Milgrom, Leviticus 1-16, 420.
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Leviticus relies on separations between pure and impure, and between sacred and profane
(e.g., Lev. 10:10). As soon as something crosses the boundary between these realms, it
“defiles” (Xnv). Leviticus cites many examples of pure people coming into contact with
impure things (e.g., Lev. 22:4-6). The reverse is also possible: impure people can come into
contact with pure things. This transgression of boundaries is no less defiling than the other.
Ironically, eating something sacred defiles. This mechanism, defilement through touching the
sacred, is perhaps best known from the m. Yadayim: “All the Holy Scriptures render the
hands unclean” (2>7°77 IR PPXnun WP 2203 72) (3.5).! The LXXs translators must have
recognised the logic underlying the levitical passage and explicated it in their translation.
Hence the use of “defilement” (piooua) to describe the condition of the leftover meat of the
well-being sacrifice (Lev. 7:18).2

In the second passage, the LXX’s translators solved the same problem differently.

They rendered the same word, 9139, as d0vtov.

Kai éav 0vonte Busiav cotnpiov Td KLpi, Sekthv dudY Bdcete. 1| Gv Nuépa Odonrte,
Bpwbnoeton kai th) adplov: Koi £av KatarelpOt] Emg Muépag Tpitng, &v mupl
Katakovdnoetal. £av 68 Bpooetl BpwOn T Muépa 1 Tpitn, 4OVTOV €oTLv, 0V

dgyOnoetar

I Danby, Mishnah, 781.

2]. Joosten, People and Land in the Holiness Code: An Exegetical Study of the Ideational Framework of the
Law in Leviticus 17-26 (Supplements to Vetus Testamentum 67; Leiden, 1997), 124: “The holy and the impure
are dynamic qualities which may under certain circumstances extend their influence over the profane and the
pure respectively; both holiness and impurity are “contagious”. On the other hand, the profane and the pure
merely signal the absence of holiness and impurity respectively; they are static qualities, though by certain rites
an object or a person may be transferred from the holy to the profane or from the impure to the pure. These two
oppositions are related in a peculiar way: the profane may be either pure or impure, and the pure may be either
holy or profane, but the holy and the impure are absolutely incompatible. What is impure may never be brought
into contact with what is holy.” M. Douglas, Leviticus as Literature (Oxford, 2001), 84: “It would be like taking
back a gift, or rejecting bonds of affection, or kinship, or fealty, a grave insult to the one to whom the offering
was first made.” Ezekiel and the Priestly school possibly had slightly different conceptions of the causes of
“defilement”. T. Ganzel, ‘Defilement and Desecration of the Temple in Ezekiel’, Biblica 89 (2008), 369—79,
who argues that, for Ezekiel, “the absence of sanctity” already counted as desecration (at 379).
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If you sacrifice a sacrifice of salvation to the Lord, you shall sacrifice [something]
acceptable of yours. On the day that you sacrifice, it shall be eaten, also on the next
day. And if something should be left until the third day, it will be consumed by fire.
But if it is eaten on the third day, it is not sacrificed. It will not be received. (Lev.

19:5-7)

Greek @0vtog can refer both to unsacrificed and unsacrificable meat. Robert Parker argued
that the word, at least in three inscriptions from Asia Minor, does not indicate the meat of
non-sacrificial animals but the meat of unsacrificed animals.! In the first inscription someone

confesses that his servants ate of the pieces of meat—with severe consequences.

Meidwv Mevavopov kpatfipa | €éndet éni tod Aog 10D Tpwaoov | kai ol dtdkovol
avta payooay | Kol AmEUAKKOGEY aOTOV | Eml ufvag TPl Kol mopeo|tddn avtd &ig
TOVG VITVOVG, | tva oTAANY oTioog Emypdyn | & Témooyev Kol jp&ato TOTE | AoAEV.
Meidon, son of Menander, had a drinking party in (the temple of) Zeus of Trosu, and
his servants ate athuta. He made him dumb for three months and appeared to him in
his dreams, so that—after erecting a stele—he would inscribe what had happened to

him. Then he began to speak. (IMT Kaikos 932)

In a dedicatory inscription, erected near a temple of Apollo, someone thanked the god for

healing him.

L R. Parker, ‘Eating Unsacrificed Meat’, in P. Carlier and C. LeRouge-Cohen (eds), Paysage et religion en
Grece antique: Melanges offerts a Madeleine Jost (Travaux de la Maison René-Ginouves 10; Paris, 2010), 139—
47, at 145.
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I [...] the Lord with purifications and sacrifices so that he might save my body and
he ... my body. Therefore I command that no one eat the sacred, athuton goat-meat—

he will suffer my afflictions.!

Another inscription is concerned with the preservation of the sanctity of the temple to
Dionysos. The inscription, written in hexameters, prohibits anyone from touching anything

athutos.

[mhv]tec Ooot tépevog Bpopiov vaoig te mepdrte,

unodE peraveapovg tpooivol Bopoiot dvaxt[og,]

und’ abvtoig Buoiaig iepdv €l yipag 1GA[Aewv, ]

All who enter the precinct and the temple of Bromios, (sc. you shall take care) that
those wearing black do not approach the altars of the lord, and that no-one lays hands

on the athutoi sacrifices of the victims. (Smyrna 223.2, 10-1)

What precisely do the inscriptions advise against? It is impossible to eat a goat’s meat before

it has been roasted. It is more likely these inscriptions condemn the consumption of bits of

I'W. M. Ramsay and D. G. Hogarth, ‘Apollo Lermenus’, Journal of Hellenic Studies 8 (1887), 376-400, at 387—
9. They translated @6vtov differently: “wherefore I recommend that none eat a sacred goat-steak which may not
be sacrificed”. Cf. W. M. Ramsay, The Cities and Bishoprics of Phrygia: Being an Essay of the Local History of
Phrygia from the Earliest Times to the Turkish Conquest, Vol. 1: The Lycos Valley and South-Western Phrygia
(Oxford, 1895), 150 [no. 43].
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meat that have not been thoroughly consumed by the fire. Robert Parker comments on the

inscriptions:

What form this eating of unsacrificed meat took is unfortunately far from clear. The
language used ... implies that what was eaten was not the meat of non-sacrificial
animals (a practice which the osteological evidence suggests could occur even within
sanctuaries), but that of potential ipa which have not been sacrificed. But it is not
obvious how servants and women could have done this. One can steal scraps of
ordinary food, but one cannot steal scraps of a sacrificial animal prior to sacrifice. A
master could choose to slaughter an animal without sacrificing it, but how could a
woman and servants? Perhaps like Bopoldyot they ate scraps that the sacrificial fire

had not consumed.!

It makes good sense to understand &6vtov in these inscriptions as a reference to the
unsuccessfully sacrificed meat (as opposed to meat that ought not to be sacrificed at all).

The LXX confirms Parker’s suggestion that 6vtog refers to the eating of unburnt
meat after the liturgy. The legislation in Lev. 19:5-8 is exclusively concerned with the
consumption of sacrificial meat after the moment of sacrifice: “if it is eaten on the third day
[sc. after the sacrifice], it is athuton” (Lev. 19:7). Understanding &0vtov as denoting meat
unfit for sacrifice creates a paradox: “if it it is eaten on the third day, it is unfit for sacrifice”.2

The similarity between the LXX and the Greek inscription goes beyond mere

semantics. Why would the subject of the second inscription—the man who brought a

I Parker, ‘Eating Unsacrificed Meat’, 144-5.
2 Harl¢ and Pralon, Lévitique, 164: “si elle est quand méme consommeée au troisieéme jour, elle est impropre a
loffrande”.
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sacrifice to Apollo—worry about what happened to the sacrificial meat after the sacrifice?
One possible reason is that it is improper for people to eat the meat offered to the gods. That
is not, however, the way the inscription frames the problem. Instead the inscription warns
against consumption because the meat has been offered to commemorate healing. If someone
ate the unburnt meat, it would impact the efficacy of the sacrifice. Presumably one of the
purposes of the public display of the inscription was to deter anyone from eating the goat’s
meat. Improper consumption would, in some way or other, affect the initial sacrifice. Below
the surface of this inscription is a concern for the possibility of retroactive invalidation of the
sacrifice—not unlike the ritual laws of Leviticus.

The comparison between the inscription and Leviticus also reveals a contrast. d0vtov
clearly refers to the meat in the inscription. But the antecedent for &0vtov in the LXX is not
immediately apparent. In the Hebrew versions (and in the Vulgate) the closest and most likely
antecedent for “it is piggul” (X171 240) is “the remainder” (An1277) (19:6). But the LXX
translated that noun as a verbal clause: “if it is left over” (éav kataieipOt). This left the
subject of “is athuton” (40vtdév €oTv) up in the air; the subject might be a neuter undefined,
“it is athuton”. The nearest and most likely candidate is the “sacrifice of salvation” (Buciov
cwtpiov) in 19:5. It makes good sense to understand the “sacrifice” as the implied subject of
the many passive clauses that follow in 19:6-8: ““it shall be eaten ..., and if it is left over ...,
it shall be burnt. But if it is eaten ..., it is athutos—it shall not be accepted.” When read
alongside the Hebrew text it looks like the LXX switches between the meat and the sacrifice
as the subject. But when it is read on its own it makes more sense to suppose that the
sacrifice is the subject throughout. If all these clauses are indeed dependent on the subject in
19:5, the LXX does apparently not—in the syntax of this small passage—make a distinction

between the sacrificial meat and the sacrifice itself. This subtle variation between Hebrew
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and Greek results in the following reading; first, the LXX describes what ought to happen
with leftover meat: it should be burnt (Lev. 19:6); second, it condemns eating leftover meat
on the third day: it turns the entire sacrifice “un-sacrificed” (19:7). The LXX has apparently
accepted the very obstacle the rabbis sought to overcome: the time-warp of retroactive

invalidation of the sacrifice.

4.5 The LXX and Rabbinic Halakhah
Zacharias Frankel argued that the purpose of the LXX’s translation of Lev. 19:7 was “to

express the halakhah”.

And yet the translator intentionally chose ¢@vtov in its actual meaning, in order to
express the halakhah, which says that 75%> 7587 oX) here means “when it will be
eaten”, i.e. when during the execution of the sacrifice (the slaughtering, the sprinkling
of the blood etc.) one entertains the thought of eating the sacrifice on the third day,
then it is 9140 and it can not be sacrificed any further ... How could our author have
expressed himself any clearer than by rendering 919 as G0vtov, non litandum [a
gerundive: “it should not be sacrificed”], thus resolving the meaning of Bpmcet BpmOi

at the very same time?!

In Frankel’s reading, then, the meat turns &0vtov during the process of sacrificing: as soon as

the officiating priest thinks of eating the meat after the third day, the meat should not—or

I Frankel, Vorstudien zu der Septuaginta, 190: “Und doch hat der Uebersetzer mit Bedacht d6vtov in seiner
eigentlichen Bedeutung gewihlt, um die Halacha auszudriicken! Diese sagt ndmlich 258> 92x:7 oX1 sei hier ,,wenn
gegessen werden soll“ d. i. wenn bei der Verrichtung des Opferns (Schlachten, Sprengen des Blutes ff.) man den
Gedanken hege des Opfer am dritten Tage zu essen, dan ist es 2139 darf es nicht weiter geopfert werden ... Wie
konnte nun unser Autor sich deutlicher aussprechen als indem 2138 &8vtov non litandum, setzte und hierdurch
zugleich tiber den Sinn des Bpmoet BpwdT Aufschluss gab?”
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rather, should no longer—be sacrificed. That reading accords entirely with rabbinic halakhah.
The problem is that Lev. 19:7 does not refer to the process of sacrificing, but to the third day
after the sacrifice: “if he eats it on the third day, [then] it will be athuton [¢av 0¢ Bpidoet
BpwOf th Nuépa T Tpitn, dOVTOV EoTIv]”.

In the daf Frankel alluded to, an unknown rabbi argues a sacrifice can only become

invalid if the priest offered it while thinking of eating the meat on the third day.

XN XY 912° 1301 72wWnn 172 7700 XY IR NOURT 22w N2COWY X2 11270 R PR
DOKR° DR ORI 2N 2R NIUPAY 220w N2OW MY PIn W2 NP°ORA ROR NYYIN 7awnn
S P 019777 ART R ROWR R? 7217 NPOOK NARY QTR N9°OR NAR 9277 210377 MR Nwa
AR PR PUPAY NIN DY OPW IO 1977 KT R Y 0w TIOWY NIn
One of the Rabbis said to Raba: Now does not intention disqualify at the pouring
out of the residue and the burning of the emurim? Yet surely it was taught: You
might think that intention is effective only in connection with the eating of the
flesh. Whence do we know to include the pouring out of the residue and the burning
of the emurim? From the text, And if [any of the flesh ...] be at all eaten [on the
third day ... it shall be an abhorred thing]: Scripture refers to two eatings, viz.,
eating by man and eating by the altar. There is no difficulty: In the one case he
declares, ‘Lo, I sprinkle [the blood] with the intention of pouring out the residue to-
morrow’; in the other he declares, ‘Lo, I pour out the residue with the intention of

burning the emurim to-morrow.’ (b. Zevahim 13b)!

1 Epstein (ed.), Babylonian Talmud, ad loc.
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This interpretation of Lev. 19:7 does not underlie the LXX. The LXX does not at all refer to
the intention of eating the meat or any of the sacrificer’s thoughts. Instead the LXX reaffirms
the process of retroactive invalidation: eating of the sacrificial meat on the third day
retroactively renders the sacrifice invalid, or “not sacrificed”. This is precisely the
interpretation rejected by R. Eliezer in the Sifra and, at least in the Sifra’s reconstruction of
the historical development of the argument, the reason why intention was introduced in the
first place.

In the Mishnah a priest’s state of mind has the capacity to validate or invalidate a

sacrifice.

;I QWY 0 vt ,20WOR aws L' awh ,nar awh ,nar awh--nan nant 00027 qwew aw®
X aws ,OWRY DRV
An offering must be slaughtered while mindful of six things: of the offerings, of the
offerer, of God, of the altar-fires, of the odour, and of the sweet savour; and, if it is a

Sin-offering or a Guilt-offering, also of the sin (m. Zevahim 4.6).!

This logic, according to which an act is only valid when performed with the right intention,
does not only apply to sacrifice but also to reciting the Shema: “if he directed his heart he has
fulfilled his obligation; otherwise he has not fulfilled his obligation” (m. Ber. 2.1).2 It applies
to reading a scroll: “if ... he directed his heart [to the reading of the Scroll], he has fulfilled

his obligation; otherwise he has not fulfilled his obligation” (m. Meg. 2.2). Similarly a

! Danby, Mishnah, 473.

2 On prayer on the road, see m. Berakhot 4.5; t. Berakhot 3.18. If a traveller is unable to turn towards Jerusalem
physically, he must instead direct his heart—a new idea. In this case the Tosefta may be older than the Mishnah,
see J. Hauptman, Rereading the Mishnah: A New Approach to Ancient Jewish Texts (Texts and Studies in
Ancient Judaism 109; Tiibingen, 2005), 3—5; J. Neusner, Review of J. Hauptman, Rereading the Mishnah,
Review of Rabbinic Judaism 10 (2007), 129-36 at 130-2.
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person’s intention has the capacity to render objects susceptible to impurity: “All articles can
be rendered susceptible to uncleanness through intention” (m. Kel. 25.9).! Intention can also
make the difference between conviction for murder and acquittal: “If he had intended to kill a
beast and killed a man, ... he is not culpable” (m. Sanh. 9.2). These and similar mishnayot
have been the subject of modern scholarship, because—with the notable exception of the
homicide laws—intention had no obvious place in biblical law.

The study of intention in the Mishnah gives an opportunity to estimate how early
rabbinic halakhah differs from biblical law. Jacob Neusner argued that there was no

difference at all between biblical and early rabbinic laws on sacrifice. He wrote:

If, therefore, any of our tractates has, or conforms to, a “theory of sacrifice,” I cannot
specify what that theory is, except for Scripture’s. I see no important point at which a
profound and fundamental conviction of Scripture is reversed or even examined.
Time and again all we find in our division is an amplification of secondary
implications of Scripture, never a confrontation with the primary assertions or

fundamental ideas thereof.2

In reaction to Neusner’s reductionist approach to the Mishnah, more recent scholarship has
pointed out the ways in which the early rabbis interpreted, innovated, and revolutionised
biblical law. Scholars have focused on intention in particular. Howard Eilberg-Schwartz

argued that “the Mishnah fundamentally reworks biblical law” by making “the whole

I Compare m. Kelim 17.15; 26.7-8.
2 J. Neusner, ‘Map without Territory: Mishnah's System of Sacrifice and Sanctuary’, History of Religions 19
(1979), 103-27, at 113.
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question of culpability dependent on the actor’s intention”.! Joshua Levinson wrote that
categories like intention were “rabbinic innovations that grant a new legal status to the
internal world of the legal subject.”? Ishay Rosen-Zvi called these categories—i.e., intention,
thought, will, and contemplation—*“pure Tannaitic innovations”.3 Mira Balberg wrote that
this “dimension of intention and mental disposition” was “completely absent from biblical
and Second Temple accounts of sacrifice”.

These conclusions, however, need to be nuanced in two ways. First, there is one
Jewish thinker from before the Mishnah who thought intention could invalidate sacrifices.
Consequently the “mental revolution” was not necessarily rabbinic in origin. In order to
assess to what extent the Mishnah is a fundamental reworking, an innovation, or a revolution,
we need to compare the Mishnah to pre-mishnaic sources (see 4.6). Second, tannaitic
halakhah is not always as unified as thought. Christine Hayes points out that tannaitic rabbis

had different opinions on which thoughts could invalidate a sacrifice; which thought could

L H. Eilberg-Schwartz, The Human Will in Judaism: The Mishnah's Philosophy of Intention (Brown Judaic
Studies 103; Atlanta, GA, 1986), 88: “The Mishnah ... makes the whole question of culpability dependent on
the actor’s intention. Precisely the same action may constitute a transgression if done with one purpose in mind,
while it may be a permissible act if performed for a different purpose. By stressing a new aspect of intention,
therefore, the Mishnah fundamentally reworks biblical law.”

2 J. Levinson, ‘From Narrative Practice to Cultural Poetics: Literary Anthropology and the Rabbinic Sense of
Self’, in M. Niehoff (ed.), Homer and the Bible in the Eyes of Ancient Interpreters: Between Literary and
Religious Concerns (Jerusalem Studies in Religion and Culture 16; Leiden, 2012), 345-68, at 348: “Suddenly,
in rabbinic literature, we begin to hear echoes of a different type of legal subject. This is seen most clearly in
certain legal terms and categories that emerge here for the first time, like; “commandments must be performed
with intention,” or, unintentional work on the Sabbath. Without, at present, going into the history of these
concepts, they are all rabbinic innovations that grant a new legal status to the internal world of the legal
subject.”

3 1. Rosen-Zvi, ‘The Mishnaic Mental Revolution: A Reassessment’, Journal of Jewish Studies 66 (2015), 36—
58, at 36: “Tannaitic literature uses mental categories to determine the status of persons, objects and actions.
While some of these categories, such as intentional or unintentional actions, are extensive developments of
biblical categories, others are pure Tannaitic innovations. The latter include ‘intention’ ... in the performance of
commandments ..., the effects of ‘thought’ ... on the validity of a sacrifice, ‘will’ ... as a category in the laws of
purity, and the ability to recite the shema through mere ‘contemplation’”.

4 Balberg, Blood for Thought, 20: “the rabbis integrate in their discussions of sacrificial actions a dimension that
is completely absent from biblical and Second Temple accounts of sacrifice: a dimension of intention and
mental disposition.” Cf. E. Ottenheijm, ‘Impurity Between Intention and Deed: Purity Disputes in First Century
Judaism and in the New Testament’, in M. J. H. M. Poorthuis and J. Schwartz (eds), Purity and Holiness: The
Heritage of Leviticus (Jewish and Christian Perspectives Series 2; Leiden, 2000), 12947, at 143.
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turn it 20.! M. Zev. 3.6 argues that not all thoughts—however improper—have the power to

invalidate a sacrifice:

TIRIT NN LTYR? 97 TINIT NN 1A ,TI0T T2 XY W3R °23 7Y 7 nyp 0y uny
IMNRIY DOXRY IR 02192, 7N PINIT NN L1IND 07192 TINIT N ,TUN? LTvn?
0T 27 377 XY T YO¥Y) M0RT Ny NaWY ,0°90Y MR 00y 0Ny ooRny
R XPY DKUY NO9m ,miph? YA 13277 1IN X8 N200 Aawmed PRV W2 17109
If he slaughtered it and intended to sprinkle it on the Ramp and not by the
[Altar-]base, or to sprinkle above what should be sprinkled below, or to sprinkle
below what should be sprinkled above, or to sprinkle outside what should be
sprinkled within, or to sprinkle within what should be sprinkled outside, or [if he
intended] that such as were unclean should eat it, or that such as were unclean
should offer it, or that such as were uncircumcised should eat it, or that such as
were uncircumcised should offer it, or [if he intended] to break the bones of the
Passover-offering or to eat of it raw, or to mingle its blood with the blood of invalid
[offerings], it still remains valid, since no other intention can render the offering
invalid save that which concerns [an act] outside the proper time or place, or, if it is

a Passover-offering or Sin-offering, slaughtering it under another name. (m. Zev.

3.6)2

The mishnayot on intentions “work together to both assert and delimit the power of thought

to establish the validity of a sacrifice”.3 In the Tosefta some rabbis sought to define more

1 Hayes, What's Divine about Divine Law?, 207—12.
2 Danby, Mishnah, 472.
3 Hayes, What's Divine about Divine Law?, 210.
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precisely which thoughts could invalidate sacrifice and which could not. Whereas the
Mishnah focusses on the sacrificer’s at the time of the sacrifice (e.g., m. Zev. 2.2; 3.6), the
Tosefta argues that only thoughts before the completion of the sacrifice could invalidate it.
The Tosefta lists the same examples of impure thoughts concerning sacrifice as the Mishnah
but adds: “but if he actually did it, it [sc. the sacrifice] is not piggu/l” (7130 1R 12 7wy OXY)
(twice in t. Men. 5.4).

The LXX responds to the same problem of retroactive invalidation but—Iike early
rabbinic halakhah—does not offer a single solution. There is a subtle difference between the
two translations of the LXX. Whereas piacpa describes the effect that eating the sacrificial
meat has on the eater, dOvtov describes the effect it has on the sacrifice itself (Lev. 7:18;
19:7).1 The difference can, of course, be explained by arguing that the translator was
inconsistent, that there was more than one translator, or that the translation was partially
revised.2 Possibly, however, the discussions about the retroactive invalidation of the well-
being sacrifice were already going on at the time of this translation. Perhaps the LXX’s
inconsistency arose from an effort—whether by translators or early copyists—to cope with

the affront of retroactive invalidation.

4.6 Philo
The introduction of intention as a solution to the problem of retroactive invalidation was not
rabbinic in origin. In his commentaries, Philo frequently underlines the spiritual dimension of

sacrifice. Philo was to some extent indebted to the ancient prophets. Long before him, the

! Similarly, what was selected as “acceptable” by the offerer(s) in Lev. 19:5 “shall not be accepted” in 19:7
because it was not consumed at the right time: dektrv DudvV Bvcete ... 00 deybnoetar.

2 E. Tov, ‘The Greek Biblical Texts from the Judean Desert’, in id., Hebrew Bible, Greek Bible, and Qumran
(Texts and Studies in Ancient Judaism 121; Tiibingen, 2008), 339-64.
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prophets had argued that sacrifices offered without the right attitude were pointless.! Unlike
the prophets and similar to the early rabbis, however, Philo maintained that sacrifices offered
without the right intention were not real sacrifices—they were invalid. On two separate
occasions Philo introduced an inventive etymology of the word “altar” (Bvciactipilov). He
argued that what is being “preserved” (tnpéw) in sacrifice is not the meat of the victim but

the state of mind of the sacrificer.

o010 kol kEKAnke Buclactiplov, id1ov kai E€aipeTov dvoua BEpevog avTd Topd T
Sratnpeiv, g Eotke, Tog Buoiag, Kaitol TdY Kpedv AvoAcKopEvey DITO TVPHS. OC Elval
cOQECTATNV TioTWY, OTL OV TA iepeia Buoiay AAAL TNV dtdvotay Kol TpoBupioy
vmohapBaver Aappavet 1od katadvovtog etval, &v i 1O uévipov kai PéBatov & dpetic.
From the same point of view he called the altar a sacrifice-keeper, evidently giving it
that special and distinctive name from its preserving the sacrifices, though the flesh is
consumed by fire. And thus we have the clearest proof that he holds the sacrifice to
consist not in the victims but in the offerer’s intention and his zeal which derives its

constancy and permanence from virtue. (Philo, Spec. 290)2

In several passages scattered throughout his works, Philo uses the word ¢6vtoc to explain
why some sacrifices are not as good as others. The sacrifices offered to the golden calf were
in essence “unsacrificed sacrifices” (Busiog aBvToVg Mos. 1.162) and sacrifices brought by

people ignorant of sacrifice are, again, “unsacrificed sacrifices” (&6vtot Ouciotl Plant. 108).

1 See, e.g., Psalm 50:12-3; 51:19; 141:2; Hos. 14:3; Mic. 6:7; Isa. 1:11-6; 66:1; 1 Sam. 15:22; 1 Kings 8:27-8.
2 F. H. Colson (ed.), Philo, Volume VII (Loeb Classical Library 320; Cambridge, MA, 1937), 266-9.
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Philo gives a lucid explanation of what makes some sacrifices “unsacrificed” in his biography

of Moses:

OV & v umaifpw Popov elwbe Kaielv BuslocTiplov, OGOVEL THPNTIKOV Kol
QLAOKTIKOV OvTo OUGIHY TOV AVOAMTIKOV TOVT®V, GVITTOUEVOS OV TO LEAT Kol TA,
péPM TV igpovpyovuévav, drep damavicdot Tupl TEPLKEY, AAAN TV TPOUIPESLY TOD
TPOCPEPOVTOC” €1 LEV YOp AYVOL®V Kol adikog, dBvtot Buciat kol dviepot igpovpyian
Kol g0yl TOATpEN Ot TaVTEAT] POopay Evdeyduevol

The great altar in the open court he usually calls by a name which means sacrifice-
keeper, and when he thus speaks of the altar which destroys sacrifices as their keeper
and guardian he alludes not to the parts and limbs of the victims, whose nature is to be
consumed by fire, but to the intention of the offerer. For, if the worshipper is without
kindly feeling or justice, the sacrifices are no sacrifices, the consecrated oblation is
desecrated, the prayers are words of ill omen with utter destruction waiting upon them.

(Philo, Mos. 2.106-7)!

Scholarship on Philo’s ideas about sacrifice has a long history. H. A. Wolfson cited
these and similar passages to argue that Philo “reflects” nothing more than the views of the
biblical prophets—with the exception that Philo thought prayer superior to sacrifice.? Jean
Laporte wrote that Philo gives a “symbolic interpretation” of sacrificial rituals: “Philo’s
ritualism is impregnated with a moral and religious signification which opens the way to

communication with God”, and: “According to Philo, repentance, return to righteousness, and

' Colson (ed.), Philo, Volume VI, 500-1.
2 H. A. Wolfson, Philo: Foundations of Religious Philosophy in Judaism, Christianity, and Islam (2 vols;
Structure and Growth of Philosophic Systems from Plato to Spinoza 2; Cambridge, MA, 1947), 11, 243-8.
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supplications obtain from God the forgiveness of sins, with or without sacrificial expiation.”!
This reading of Philo is problematic because it assumes that all sacrificial rituals are
meaningless until they are “impregnated” with pious meaning. Jonathan Klawans argued that
Philo “forges a synthesis between the prophetic and priestly traditions—but it’s a synthesis
that, like much else in Philo, contains some idiosyncratic elements.”2

There is a noticeable difference between the prophetic critique of sacrifice and
Philo’s. The biblical prophets insisted on the sacrificer’s ritual and moral purity. Both of these
qualities would have to be established prior to the act of sacrificing. Philo, however, zooms in
on the offerer’s “thought” (didvoia), his “readiness” (mpoBvpia), and his “purpose”
(mpoaipeoic) at the time of the sacrifice itself—much like the early rabbis. In the Questions
and Answers on Exodus Philo approximated the rabbinic position.? Fortunately fragments of
the Questions and Answers survive in Greek, Armenian, and Latin in manuscripts, citations

by church fathers, florilegia, and catenae.

‘O | €k mpoapécemc andpywv [0ed], kav T0 péTaAlo TavTa KoMl Hetd TV
Bacthk®dv Becavpdv, dmapyag ov eEPeL [0V Yap &v DAaLG GAL™ ev guaePel dabéoet
ToD Kopifovteg 1) 4ANON G dmapyn. ]

He who unwillingly offers first-fruits, even if he offered all the metal from the royal
treasury, does not bring first-fruits. Because the true first-fruit is not in the cuts of

meat but in the pious disposition of the offerer.

1J. Laporte, ‘Sacrifice and Forgiveness in Philo of Alexandria’, Studia Philonica Annual 1 (1989), 3442,
citations on pp. 35, 42.

2]. Klawans, Purity, Sacrifice, and the Temple.: Symbolism and Supersessionism in the Study of Ancient Judaism
(Oxford, 20006), 121.

3 Cf. Philo, Quest. Ex. 2.71, 98-9.

4 F. Petit (ed.), Quaestiones in Genesim et in Exodum: Fragmenta graeca (Les ceuvres de Philon d’Alexandrie
33; Paris, 1978), 271-2.
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The Greek and Armenian versions of this answer are very different. Frangoise Petit, the editor
of the Greek, argued that the Greek was “un texte trés remanié par rapport a I’arménien et est

plutdt un écho qu’un fragment”.! This is Ralph Marcus’s translation of the Armenian:

But he who unwillingly brings an offering is forgotten and deceives himself, for even
if he offers silver or something else, he does not bring first-offerings, in the same
way as he who unwillingly makes a sacrifice is thought to offer unsacrificed meat to

the fire rather than a (real) sacrifice. (Philo, Quest. Ex. 2.50)2

Scholarship on the Questions and Answers on Exodus focuses on the origins of the genre. Did
Philo adopt the Q& A-structure from the Jewish synagogues in Alexandria or from the
Hellenistic inquiries into the Homeric corpus (such as Aristotle’s now-lost Homeric
Questions)?3

From the two quotations it appears that Philo voiced an opinion quite similar to that of
the rabbis: a sacrifice offered without the right intention is not an actual sacrifice.
Interestingly there was a similar debate on the novelty of Philo’s ideas on sacrifice. Hans
Wenschkewitz argued that Philo’s thoughts on the temple cult constitute a “planméBige

Umdeutung der dufleren Kultus in einen inneren”.# The wording of that conclusion is strongly

1 Petit (ed.), Quaestiones in Genesim et in Exodum, 271 n. a.

2 R. Marcus (ed.), Philo, Questions and Answers on Exodus (Loeb Classical Library 401; Cambridge, MA,
1953), 97.

3 P. Borgen and R. Skarsten, ‘Questiones et Solutiones: Some Observations on the Form of Philo’s Exegesis’,
Studia Philonica 4 (1976-77), 1-15; F. Siegert, ‘Early Jewish Interpretation in a Hellenistic Style’, in M. Saebe
(ed.), Hebrew Bible / Old Testament: The History of Its Interpretation, Volume 1: From the Beginnings to the
Middle Ages (until 1300), Part 1: Antiquity (Gottingen, 1996), 130-98; J. Leonhardt, Jewish Worship in Philo of
Alexandria (Texts and Studies in Ancient Judaism 84; Tiibingen, 2001), 93-5; K. Schenck, 4 Brief Guide to
Philo (Louisville, KY, 2005), 15-6, 25.

4 H. Wenschkewitz, Die Spiritualisierung der Kultusbegriffe: Tempel, Priester und Opfer im Neuen Testament
(Leipzig, 1932), 9.

136



reminiscent of the debate on whether there is method to the madness of Philo’s thought.! Jutta
Leonhardt disagreed with Wenschkewitz’s conclusion, insisting that Philo did not just
systematically rework but actually “add[ed] a new dimension to the outer cult”.2

The origins of Philo’s concern for a sacrificer’s attitude towards the sacrifice can be
traced back to a particular Stoic conception of the mind. The discussion over epistemology
among the Stoics reveals how they thought the mind (yvyn) works. The faculty of choice
(tpoaipesic) has the power to assent (cuykatatiBecBar) to impressions (Qavtoaciol)—or to
withhold assent.3 In this view the mind is a “communication mechanism”.# The mind
receives, registers, and interprets data. It then produces output in the form of thoughts, and
ultimately beliefs or knowledge. The Stoics argued that what separated humans from animals
is the mind’s power of choice. Animals only have impulses; they do not have a choice to
assent to or to withhold impressions—humans do. Epictetus, a second-century Stoic, argued

that a man’s mpoaipeoig is entirely free:

avOpwme, Tpoaipestv £xELg AKMAVTOV PVOEL Kal AVOVAYKOGTOV. TODTO £viodba &v
TOIG OMAAYYVOLG YEYpamTaL. dEiE® G0l aTO TPATOV £ml TOD GLYKATAOETIKOD TOTOL.
u tic oe koAdoou ddvarton mtvedoar AANOET; 008E ig. un Tig o€ dvaykdoot Svvatat
napadéEacon o yeddog; 0088 ig. Opdc BTl &V TOVTE TG TOTM TO TPOAIPETIKOV EYELC

AKOAVTOV AVOVAYKOGTOV ATOPATOdIGTOV;

! There is according to O. Schmitz, Die Opferanschauung des spdteren Judentums und die Opferaussagen des
Neuen Testamentes: Eine Untersuchung ihres geschichtlichen Verhdltnisses (Tiibingen, 1910), 156, but not
according to I. Heinemann, Philons griechische und jiidische Bildung: kulturvergleichende Untersuchungen zu
Philons Darstellung der jiidischen Gesetze (Breslau, 1932), 66.

2 Leonhardt, Jewish Worship in Philo of Alexandria, 253.

3 A. A. Long, ‘Stoic Psychology’, in K. Algra, J. Barnes, J. Mansfeld, and M. Schofield (eds), The Cambridge
History of Hellenistic Philosophy (Cambridge, 1999), 560—84, at 572-80.

4J. E. Annas, Hellenistic Philosophy of Mind (Berkeley, CA, 2004), 63.
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Man, you have a moral purpose free by nature from hindrances and constraint. This
stands written here in these entrails. I will prove you that first in the sphere of assent.
Can anyone prevent you from assenting to truth? No one at all. Can anyone force you
to accept the false? No one at all. Do you see that in this sphere you have a moral

purpose free from hindrance, constraint, obstruction? (Diss. 1.17.21-3)!

It is because of this and similar passages that Michael Frede considered Epictetus’s idea of
npoaipeoic the closest analogy to the modern idea of “free will”.2 The Stoics further
distinguished between kataleptic and akataleptic impressions. Kataleptic impressions are
irrefutable—the mind cannot but assent to them. In characteristically ambiguous fashion
Sextus Empiricus, another second-century Stoic, argued that a kataleptic impression “is so
evident and striking that it grabs us, as they say, by the hair, dragging us to assent” (Math. 1
7.257).3 This, Charles Brittain argues, does not imply necessary assent but merely the mind’s
strong inclination to assent.4

Although most of our sources for the Early Stoics are much later than the Early Stoics
themselves, there is good reason to suspect that Philo subscribed to some version of this

theory of the mind.> He wrote:

I'W. A. Oldfather, Epictetus, Discourses, Books 1-2 (Loeb Classical Library 131; Cambridge, MA, 1925), 116—
7.

2 M. Frede, A Free Will: Origins of the Notion in Ancient Thought (ed. A. A. Long; Berkeley, CA, 2012).

3 o yaup Evopyng o060 Kol TANKTIKT LovoV oyl TdV Tprydv, eact, AapuBdavetal, Katactdoo HuC eic
ovykatdfeoty, kail GALov undevog deopévn €ig TO TolHTN TPOSTITTEW 1j €1G TO TNV TPOG TOC GALNC Srapopay
VTOPAAAELY.

4 C. Brittain, ‘The Compulsions of Stoic Assent’, in M.-K. Lee (ed.), Strategies of Argument: Essays in Ancient
Ethics, Epistemology, and Logic (New York, 2014), 332-55.

5 The use of Tpoaipeoig in the sense of a capacity or “process of forming new desires” is certainly older than
Epictetus, see C. Chamberlain, ‘The Meaning of Prohairesis in Aristotle’s Ethics’, Transactions of the American
Philological Association 114 (1984), 147-57.
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70 yap {Bov tod un {dov duci mpodyel, povtacio koi Opuf 1| HEV oLV poviocio
cuvioTaTol Kotd TV ToD €KTOC TPOG0O0V TVITOVVTOG VOOV dt’ aicOncemg, 1 6 Opun,
10 AOEAPOV TG Pavtaciag, KoTd TV ToD VoD ToVIKNV dvvay, fjv tetvag o
aicOnoemg dmtetal ToD VTOKEEVOL Kol TPOS OVTO YMPET YALXOUEVOS EPIKEGOL Kol
GLALOPETV OOTO.

For the living creature excels the non-living in two respects, in the power of
receiving impressions and in the active impulse towards the object producing them.
The impression is produced by the drawing nigh of the external object, as it stamps
the mind through sense-perception; while the active impulse, close of kin to the
power aforesaid, comes about by way of the mind’s power of self-extension, which it
exercises through sense-perception, and so comes into touch with the object
presented to it, and goes towards it, striving to reach and seize it. (4llegorical

Interpretation of Genesis 2 and 3 1.30)!

Philo used the same Stoic vocabulary of epistemology to describe sacrifice (note esp.

npoaipeotv in Mos. 1.106; Quest. Ex. 2.50). He must have assumed that the mind worked the

same when producing knowledge as when offering sacrifice. When the sacrificer witnesses

the sacrifice, he is supposed to give his assent—if he does not, the sacrifice is now athutos.

Adopting the LXX’s vocabulary, Philo calls such sacrifices “unsacrificed sacrifices” (&6vtot

Bvcion) (Mos. 2.107). God does not care about the animal—which is burnt anyway—but only

about the sacrificer’s mental attitude towards the sacrifice. Philo’s theory of sacrifice is a

remarkable combination of the LXX’s vocabulary and the Stoic philosophy of mind. The

LF. H. Colson and G. H. Whitaker (eds), Philo, Volume I (Loeb Classical Library 226; Cambridge, MA, 1929),
166-7. Cf. Origen, De princ. 3.1.2-3.
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combination is greater than the sum of its parts. Philo’s ideas about sacrifice anticipate the

rabbinic system that makes sacrifice contingent on intention.

4.7 Conclusion

The translators of the LXX had to answer two questions. When does the sacrificial meat turn
bad? What happens when someone eats the meat that has gone bad? The laws of Leviticus are
at variance on the question of the expiry date of sacrificial meat. One text commands the
meat to be eaten “on the third day” (*w°2wn 012) but another allows it to be eaten “zi// the
third day” (w>own or 7v) (Lev. 7:17; 19:7). Like the Scrolls, the LXX accepted the stricter
law. The LXX’s translator rendered “on the third day” ("w°>w:1 12) as “#i// the third day”
(Bog Muépag tpic) (7:17). This example again illustrates how the “intermediary” of the
Holiness Code shaped the LXX’s understanding of the earlier Priestly law.

The LXX came up with two different solutions to the second problem—that of the
consequences of meat consumption after the expiry date. In the first, the LXX argues that the
meat has become piaopo (7:18). This translation depends on a logic already found in
Leviticus: maltreatment of holy things “defiles”. The second solution is more intricate: it calls
the meat d0vtov (19:7)—a word that inscriptions use for unburnt meat. In the LXX, however,
the same word refers not to the meat but to the sacrifice. Apparently the LXX’s translator
adopted the idea that sacrifices can be turned invalid after the fact. If the two solutions have
anything in common, it is a certain “indifference to motive”. The sacrificial meat defiles the
eater and invalidates the sacrifice regardless of the eater’s motives.

The problem with the Levitical law—at least to the rabbis—was the affront of a
perfectly fine sacrifice being invalidated three days after the fact. To overcome this problem,

the rabbis introduced a subjective dimension, reasoning that the priest’s mind must’ve
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wandered to eating of the meat already at the moment of the sacrifice itself. The LXX, by
contrast, betrays what E. R. Dodds would call a certain “indifference to motive”—it doesn’t
matter what the priest was thinking of.! So far, there is no precedents for the early rabbinic
solution—except that the very reason why they introduced the factor of intention is defined
more sharply in the LXX than in other versions of the Levitical law. The Hebrew versions
advise against eating meat simply because “it is piggul”—in the LXX the connection between
eating the meat at the wrong time and the sacrifice losing its validity is much more explicit:

“if someone eats it, ... it [sc. the sacrifice] is un-sacrificed”.

LE. R. Dodds, The Greeks and the Irrational (Berkeley, CA, 1962), 36; cit. in R. Parker, Miasma: Pollution and
Purification in Early Greek Religion (Oxford, 1990), 9 n. 38.
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S INTENTION AND HOMICIDE (EXOD. 21:12-4)

In the purely empirical conduct of legal practice and legal training one always moves
from the particular to the particular but never tries to move from the particular to
general propositions in order to be able subsequently to deduce from them the norms
for new particular cases.

—Max Weber, Economy and Society, 787

5.1 Introduction

Intention did not play an obvious role in the biblical laws for sacrifice. In the previous
chapter, the rabbis introduced intention as a solution to a problem created by the laws of
Leviticus—the problem of the sacrifice’s retroactive invalidation. Joshua Levinson compared
biblical and rabbinic law and concluded: “in rabbinic literature, we begin to hear echoes of a
different type of legal subject.”! Biblical law evaluates actions on the grounds of their
consequences; rabbinic law values them on the grounds of the agent’s intentions. There are a
few exceptions to this rule. The biblical laws already distinguish between intentional and
unintentional homicide—between murder and manslaughter. Translating the Covenant Code’s
homicide law, the LXX’s translator emphasised the importance of intention, making it the
most important criterion for distinguishing between manslaughter and murder (Exod. 21:12—
4). The LXXs translation is not a radical innovation but has precedents in Priestly law,

Egyptian law, and Greek philosophy.

! Levinson, ‘From Narrative Practice to Cultural Poetics’, in Nichoff (ed.), Homer and the Bible in the Eyes of
Ancient Interpreters, 348.
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The LXX and the Mishnah share an essential principle about homicide. Both hold that
for the final verdict the agent’s intentions are more important than the actual results of his
intentions. Nevertheless, they applied this principle in different ways. The tannaitic rabbis
argued—in contrast to biblical law—that some killers go free (m. Makk. 2.1; Sanh. 9.2). The
LXX suggests that even the assailant who intends to kill is liable for capital punishment, even

if his assault was ultimately unsuccessful (in Exod. 21:14, see 5.6).

5.2 Two Punishments
The biblical homicide laws are primarily concerned with the question of asylum: who is
allowed to flee to a safe “place” (21pn) or to a “city of refuge” (02p»n 7°¥) and who is not
(Exod. 21:12—4; Num. 35:9-34; Deut. 19:2-13)? The purpose of these places of asylum is a
matter of dispute. They protect the accidental killer from the revenge of the victim’s avenger
but they also isolate him from his family, his home, and his land (and thus from his
livelihood).! The duality of the city of refuge is nicely captured in the Hebrew vopnn 7y,
usually translated as “city of refuge”. In Rabbinic Hebrew the root v means “to close, to
retain” as well.2

Kevin Mattison argued recently that the homicide laws conceive differently of the

function of the cities of refuge. In the Deuteronomic Code the purpose of asylum is to protect

I M. Greenberg, ‘The Biblical Conception of Asylum’, Journal of Biblical Literature 78 (1959), 125-32; H.
McKeating, ‘The Development of the Law of Homicide in Ancient Israel’, Vetus Testamentum 25 (1975), 46—
68; A. Graeme Auld, ‘Cities of Refuge in Israelite Tradition’, Journal for the Study of the Old Testament 10
(1978), 2640, J. Milgrom, ‘Sancta Contagion and Altar/City Asylum’, in J. A. Emerton (ed.), Congress Volume
Vienna 1980 (Leiden, 1981), 278-310; A. Rofé, ‘The History of the Cities of Refuge in Biblical Law’, Scripta
Hierosolymitana (1986), 205-39; C. Houtman, ‘Der Altar as Asylstétte im Alten Testament: Rechtsbestimmung
(Ex. 21, 12—-14) und Praxis (I Reg. 1-2)’, Revue Biblique 103 (1996), 343—66; P. Barmash, Homicide in the
Biblical World (Cambridge, 2005), 71-93, 101-2; J. Stackert, Rewriting the Torah: Literary Revision in
Deuteronomy and the Holiness Legislation (Forschungen zum Alten Testament 52; Tiibingen, 2007), 31-112; J.
Burnside, God, Justice, and Society (Oxford, 2011), 253-83; E. Hadad, ‘““Unintentionally (Numbers 35:11) and
“Unwittingly” (Deuteronomy 19:4): Two Aspects of the Cities of Refuge’, Association for Jewish Studies
Review 41 (2017), 155-73.

2 Jastrow, Dictionary, 1374-5.
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the accidental killer from the avenger of blood (the o777 9%3) for a short period of time (Deut.
19:6). In the Priestly Code the purpose of asylum is to contain the bloodguilt of the accidental
killer until the contaminating bloodguilt can be expunged—i.e., until the high priest dies
(Num. 35:24-5).1 If there is indeed a punitive element to the killer’s stay in the asylum city,
there is no type of homicide that went “unpunished” under biblical law. Although the
Deuteronomic Code suggests that the blood of the accidental killer is “innocent blood” (a7

’?3) the law still forces him to flee from family, home, and land (Deut. 19:10).

5.3 The Homicide Law of the Covenant Code
The three biblical homicide laws introduce slightly different criteria for distinguishing
between murder and manslaughter. The Covenant Code’s homicide law introduces the criteria

of “lying in wait” and “planning” to distinguish between the types of homicide:

14 0 1y 017 N iPR 77 nn) 1777 MR 0K T8 X7 WK1 13 i nin np) UK R0
0 M7 RN 2N OYR TRIY 777 WYY WO TD)
If someone strikes a man and he dies, he shall die. 13 But he who did not lie in wait,
and God gave him in his hand, I will appoint a place for you where he shall flee to. 14
But if a man planned against his neighbour to kill him with treachery, you will take

him from my altar, to die. (Exod. 21:12-4)

1'K. Mattison, ‘Bloodguilt and Asylum in Deuteronomy and the Holiness Legislation (Deut 19:1-13 and Num
35:9-34)’, Conversations with the Biblical World 36 (2016), 29—45; id., ‘Contrasting Conceptions of Asylum in
Deuteronomy 19 and Numbers 35°, Vetus Testamentum 68 (2018), 232-51; id., Rewriting and Revision as
Amendment in the Laws of Deuteronomy (Forschungen zum Alten Testament 11 100; Tiibingen, forthcoming),
158-74.
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Martin Noth, Brevard Childs, and Bernard Jackson applied Albrecht Alt’s distinction between
apodictic and casuistic law to this law, arguing that the distinction between accidental and
premeditated homicide in vv. 13—4 was introduced secondarily to modify the apodictic,
absolute law of v. 12.1 (Note that in Alt’s own history of biblical law, casuistic laws preceded
apodictic laws.) This reconstruction of the history of biblical law implies the law developed
from strict liability to fault-based liability. In the earliest phase of its literary history, the law
condemned to death anyone who killed anyone, regardless of the circumstances. In a later
phase, the consideration for mitigating circumstances was attached to the absolute law.
Raymond Westbrook argued it is impossible to draw such historical conclusions from the
shape of the laws (their Gattung), especially since some Middle Assyrian laws already
combine apodictic and casuistic laws. Therefore he argued that the distinction between
accidental and premeditated homicide was not a later addition. Instead he argues the apodictic
law was “the necessary preamble” to the clauses of accident and premeditation.2 What those

clauses precisely mean, is another question.

5.4 Criteria

The interpretation of the criteria for murder and manslaughter hinges on the definitions of the
words 77%, 7R, 71, and 7Y, The verb 7% has been translated as “to do intentionally” (NIV),
“to premeditate” (NRSV), and “to do by design” (JPS). 7°1 has been translated as “to come
presumptuously upon” (KJV), “to scheme” (NIV, JPS), and “to attack wilfully” (NRSV). The

phrase n¥2 has likewise been translated as “treacherously” (RSV), “deliberately” (NIV), or

L Alt, “The Origins of Israclite Law’, 81-132; Noth, Exodus, 180; Childs, Book of Exodus, 470; B. S. Jackson,
Essays in Jewish and Comparative Legal History (Studies in Judaism in Late Antiquity 10; Leiden, 1975), 43,
92-3.

2 Westbrook, ‘What is the Covenant Code?’, in Levinson (ed.), Theory and Method in Biblical and Cuneiform
Law, 31-2.
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“with premeditation” (NKJV). What is the difference between these translations, and what is
the meaning of the Hebrew words?

The variety of translations is confusing. Intention and premeditation are, strictly
speaking, different concepts. Intention is the contemplation of a particular result;
premeditation is a “[c]onscious consideration and planning that precedes some act”.! The
difference is the planning before the act. It is possible in theory, to commit a crime
intentionally without having planned on it beforehand. The “crime of passion” is an example
of such a crime. In the archetypal crime of passion the man kills his wife and her lover. The
man acted with intention (i.e., foreseeing and desiring the death of the two) but not with
premeditation. He did not in advance form a plan to kill his wife. He may have been unaware
of the existence of his wife’s lover. Modern law codes make a distinction between
premeditated homicide (“murder”) and unintentional homicide (“manslaughter”) and give
special consideration to cases of intentional but unpremeditated homicide. Under French law,
for example, a crime of passion went unpunished from 1810 till 1975.2

What scenario does the biblical law of homicide consider? The law defines the first
case, that of v. 13, negatively: “if he did not sadah” (77¢ X% qwKY) and then positively: “and
God made it happen to his hand” (17°% maR 2°7%28m). The latter phrase suggests a scenario of
pure accident, for which the person cannot be held accountable. That is at least how the
phrase has traditionally been interpreted. The Mekhilta deR. Ishma’el suggests that David

refused to kill Saul because he trusted God would eventually “take care” of Saul (Nezik. 4).

I B. A. Gardner et al. (eds), Black'’s Law Dictionary (9th ed.; St. Paul, 2009), 1300.
2 Art. 324,
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R DYYR ITRD 2WR AN K2 14 193700 KD 0T TR0 M IR 703 02 A1) sy
AT XD T YT,
YHWH will judge between you and me, he will avenge me on you, but my hand will

not be on you. 14 As the ancient proverb says: From the evil persons comes evil, but

my hand will not be on you. (1 Sam. 24:13—4)

This “ancient proverb”, the Mekhilta argues, is an oblique reference to the homicide law of
the Covenant Code: “God made it happen to his hand”. The Mekhilta argues David implied
Saul would eventually die by the hand of an inadvertent slayer (compare the two accounts of
Saul’s death in 1 Sam. 31:4 and 2 Sam. 1:9-10).

The verb 7R pi’el, “to cause to happen”, in the phrase “God made it happen to his
hand” does not occur elsewhere in the Hebrew Bible.! It does occur once in Ben Sira.
Although the Wisdom of Ben Sira is a composition much later than the Covenant Code, it

does shed light on the ways Hebrew speakers understood the verb.

29X 702 173077 1907 702 WPNWNY QTR RO2 NPWRN2N 279K 14 11K 711K KDY 0 710 7280 Y0
YHWH hates evil and abomination; he shall not make it happen to those who fear
him. 14 In the beginning God created man, placed him in the hand of his abductor,

and gave him in the hand of his inclination. (Sir. 15:13-4)2

I Note the pu’al in Ps. 91:10; Prov. 12:21; and the hitpa el in 2 Kgs. 5:7
2 MS A VIr.23-5; MS B IIr.14 reads 27X instead of >».
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Ben Sira expresses the idea that evil does not originate with God, but solely results from
one’s own choice.! The Covenant Code takes a different approach: if a fatal accident occurs,
the law assumes that the accident was an act of God.2

The meaning of the former phrase, “if he did not sadah” (7% 82 2wK)), is open to
interpretation. The verb 7% may be a local variant of 7%, “to hunt” (so already Rashi, ad
loc.).3 The verb occurs only twice in the Hebrew Bible. In 1 Sam. 24:12, David accuses Saul

of “coming after” (°nR XX*), “pursuing” (777), and “hunting” (77%) him for no good reason.

AYY 72 TR TN YT TR XY ¥R A12TK 0722 05 012 77°vn Q197NN XY 08 Ak I

T

T ARK 0 IR R T2 R 0 AOR 15 L ARTRY MWDK I ARK) 77 XYY huh)

TIN WYI2 IR N 222008
My father, look at the edge of your robe in my hand! I cut the edge of your robe but I
did not kill you. Know and see that in my hand there is no evil or transgression and
that I did not sin against you, and yet you hunt for my life to take it. ... 15 After
whom do you go out, King of Israel? Whom do you pursue? A dead dog, a single
flea. (1 Sam. 24:12, 15)

The translations “to do intentionally”, “to premeditate”, and “to do by design” are less fitting

in this context. The verb 177% appears to denote less of a mental process and more of a

physical activity.

1 Barton, Ethics in Ancient Israel, 71.

2 The theory of ethics implied by the Covenant Code is perhaps closer to that of the Serekh ha-Yahad: “All
things come to pass by His knowledge; He establishes all things by His design and without Him nothing is
done” (AwY> ®17 1TV 11927 NN 7 N{Y 1 20 nvT) (108 X111). Vermes, The Complete Dead Sea
Scrolls in English, 116.

3D. J. A. Clines (ed.), The Dictionary of Classical Hebrew (9 vols; Sheffield, 1993-2011), VII, 74.
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The Covenant Code’s homicide law uses equally rare words in the description of the
case of murder in v. 14: “if a man yazid against his neighbour to kill him be- ‘ormah” (7°17=>21
MY M2 Yoy woR). The verb 71 is used quite frequently in Rabbinic Hebrew. In
Rabbinic Hebrew the 7%t (the hif il participle of 7°T) became synonymous with the
transgressor who has “full consciousness of doing wrong”.! The Gemara argues that a 712 on
the Sabbath, for example, must be fully aware (1) that it is the Sabbath and (2) that the

specific work he is doing is prohibited on the Sabbath.

N2 MNART T2 IAT—721 T2 710
If one wilfully transgresses in respect of both [i.e., of the Sabbath and that this labour
is forbidden on the Sabbath], he is the presumptuous offender mentioned in the Torah.

(b. Sabb. 69a)

The use of the word in Rabbinic Hebrew is different from its original use in Biblical Hebrew.
The basic meaning of the root is culinary: “Jacob cooked a stew” (7°11 2p¥> 71"1) (Gen. 25:29).
Metonymy facilitated the extension of the word into the forensic and the religious domains:

“hot” turned into “hot-headed”.

YT TYMOATIN A3 227NN MM ORYRY K71 02778 MATX)
I spoke to you but you did not listen. You rebelled against the mouth of YHWH wa-

tazidii and went up the mountain. (Deut. 1:43).

1 Jastrow, Dictionary, 391.
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In the verse 71 is closely associated with “to rebel” (7nn) and it is the opposite of “to listen”
(¥ynw), as it is in Deut. 17:13; Neh. 9:16, 29. In that sense the word is used in the biblical law.
77y, which only occurs five times in the Hebrew Bible, appears to be a positive
concept in Proverbs, where it is parallel to such abstract expressions as “knowledge and
purpose” (711 n¥T) and “knowledge of plans” (mnm ny7) (Prov. 1:4; 8:12; cf. 8:5). The fifth
instance of the word gives a more detailed example of what acting “with ‘ormah” might

mean.

R IYN 9N TR DI AN 4 DY) TR VYA gy W DN WY 113 "3u

NN 02302 NiIXZE ni72 N9 5 e DoYRM 092 1 NITR) oiing? B072 opk

UPRTON] X IR 23030 MmN YWIMTOX 199 6 10T M W DT 02 Y01 oy niva

INP72 3127072 ARYY 1R TR YRR 28

When the inhabitants of Gibeon heard what Joshua had done to Jericho and Ai, 4 they
themselves acted with ‘ormah. They went, acted as envoys, took worn sacks on their
mules, bottles of wine: worn, split, and bound. 5 Old and patched shoes on their feet,

old clothes on them, and every bread of their supply was dry and mouldy. 6 They
came to Joshua, to the camp of Gilgal and said to him and to the man of Israel: We’ve

come from a land far away, and now, make with us a covenant. (Josh. 9:3-6)

The precise nature of the deception of the Gibeonites is layered: they betray the sacred idea

of a covenant (note the n°72 in v. 6) and they must have known that the law of war forces the

Israelites to kill all inhabitants of cities nearby but binds them to accept any offer of peace
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from cities far away (Deut. 20:10-8).! The deception of the Gibeonites is not executed in the

spur of the moment. It is a deception that takes considerable preparation.

5.5 The Language of Intention in the LXX and Ptolemaic Law

‘Eav 6¢ matdén tig Tva, Kol aroddvn, Oavatm Oavoatoucbw: 13 6 6& ovy Ekmv, AL O
0cd¢ mapédmkev €ic TaG YEipag avTod, SOow 6ot TdmoV, 00 PevEetol 8Kl 6 POVENsIC.
14 €av 6¢ T1g mBijTon 1@ TANGiov dmokTEIVaL o TOV OOA® Kol Kotavyn, 6md ToD
Buotlactnpiov pov Aqpyn avtov Bavatdoot.

If someone strikes someone and he dies, he will be condemned to death. 13 He who
did not act intentionally (but God gave him in his hands), I will give you a place,
where the killer shall flee to. 14 If he attacked his neighbour to kill him through a trick

and flees, you will take him from my altar to kill him. (Exod. 21:12-4)

Two details of the LXX’s translation of the homicide law are particularly interesting, because
they potentially change the criteria for distinguishing between murder and homicide. First,
the phrase 717% X7 9w has changed into an adverbial phrase: “not intentionally” (o0y £K®V).
Second, the phrase %v7"5y @R 7°1°221 has turned into “if someone attacks his neighbour to
kill him” (gav d¢ tic émOnton 1® TAnciov dmokteivor avtov). The rest of the chapter will
explore how intelligent readers may have understood these two criteria of the homicide law.
The word kv and its cognates also occur in Ptolemaic papyri on homicide. The

LXX’s use of the word can best be understood against the background of those laws.2

1 Dozeman, Joshua 1-12, 412, 416-7.
2 Le Boulluec and Sandevoir, L’ Exode, 217. The cognates are dékmv or dkmv, £K00G10G, GEKOVGLOG OF AKOVGLOG,.
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Ptolemaic law distinguished between intentional and unintentional homicide.! Ptolemy VIII
issued an amnesty decree pardoning all crimes committed up to that point with the notable

exceptions of sacrilege and intentional murder (118 BC).

[Baoiienc] ITtolepaiog kai faciMoca Kigomdtpa 1) adehont [kai facilcos]a
Khieomatpa 1 yovn [d]eidoet Tovg v[wo] mi[v Bactiiav Tt]avtag dyvonudtmy,
apapmufat]ov, [E]v[KAinuatov, <katayvooudtov>], ait[t]dv tac®dv tdv Eng 0 Tod
®afppod(61) Tod] vB (Etovg) [m]Anv T[GV edv]ovg £Kovciolg Kal iepocvAiig
gveyou[évaov].2

King Ptolemy and Queen Cleopatra the Sister and Queen Cleopatra the Wife proclaim
an amnesty to all their subjects for errors, crimes, accusations, condemnations and
charges of all kinds up to the 9th of Pharmouthi of the 52nd year, except to persons

guilty of wilful murder or sacrilege. (P.7ebt. I 5.1-5)3

Apparently Ptolemaic law recognised “wilful” homicide as a graver crime than other forms of
homicide. Whether it also recognised a difference between intention and premeditation is a
different question, which depends entirely on the definition of “wilful” (éxovo10c). The laws
of Athens shed light on the use of the word.# The Athenian law of homicide did not make a

distinction between “without premeditation” () ék mpovoiag) or “unintentionally” (Gkwv).

I R. Taubenschlag, Das Strafrecht im Rechte der Papyri (Leipzig, 1916), 8; id., Law of Greco-Roman Egypt in
the Light of the Papyri, 326. See also Diodorus Siculus, Library, 1.77.6.

2A. S. Hunt and C. C. Edgar (eds), Select Papyri, Volume II: Public Documents (Loeb Classical Library 282;
Cambridge, MA, 1934), 58.

3 Bagnall and Derow (eds), Hellenistic Period, 95 [no. 54]. Compare the other two versions of the same decree:
SB VIII 9899a-b and P.Koln VII 313.

4 More on the Athenian law of homicide, see A. R. W. Harrison, The Law of Athens (2 vols.; Oxford, 1968—
1971), 1, 16970, 173, 196-99; 11, 36-43; D. M. MacDowell, Athenian Homicide Law in the Age of the Orators
(Publications of the Faculty of Arts of the University of Manchester 15; Manchester, 1963); R. S. Stroud,
Drakon'’s Law on Homicide (University of California Publications, Classical Studies 3; Berkeley, CA, 1968); M.
Gagarin, Drakon and Early Athenian Homicide Law (Yale Classical Monographs 3; New Haven, CT, 1981); P.
J. Rhodes, A Commentary on the Aristotelian Athenaion politeia (Oxford, 1981), 641-46.
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Kol gap pe 'k [t]povoi[a]g [K]t[€vel Tig Tva, eevyle[v: ...] ... €av € ToOTOV NEDE hEG
&1, ktlével 8¢ Gico[v], YvOot 0¢ hot [me]vi[ékovTa Kol hEG hotl £pETat KOVT]o KTEVaL,
€céab[o]v 6¢ h[ol ]p[dropec €av £0€hoot dékar

Even if someone kills someone without premeditation, he shall be exiled. ... And if
there is not even one of these [sc. male family members] alive, and the killer did it
unintentionally, and the Fifty-One, the Ephetai, decide that he did it unintentionally,
then let ten members of the phratry admit him to the country, if they are willing. (/G I3

104.11, 16-8)!

The inscription does not make a legal distinction between unpremeditated and unintentional
murder.2 The nonchalant use of the words of intention and premeditation is also found in
Aristotelian literature. According to a student of Aristotle, the Areopagus once rendered a
verdict of “involuntary” homicide (ovy £ékobciov) because a woman had given a love potion
to a man “without forethought” (oVk ék mpovoiag) (Ps.-Arist., Mag. mor. 1188b36-8).3 To be
precise: the woman acted without constraint and without intent to kill. She thought she gave
the man a love potion, not poison. Athenian jurisprudence did not distinguish between
intention and premeditation.4 There are, of course, fine-grained semantic distinctions between
“intention” and “premeditation”. In the practice of law, however, these words did not describe
in detail the killer’s state of mind but functioned as broad legal categories. If well-informed

judges and authors did not recognise any meaningful distinction between intention and

! Stroud, Drakon’s Law on Homicide, 5-6.

2 Stroud, Drakon's Law on Homicide, 41; Gagarin, Drakon and Early Athenian Homicide Law, 31.

3 H. Tredennick and G. C. Armstrong (eds.), Aristotle, Volume XVII (Loeb Classical Library 287; Cambridge,
MA, 1935), 499.

4W. T. Loomis, ‘The Nature of Premeditation in Athenian Homicide Law’, Journal of Hellenic Studies 92
(1972), 86-95.
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premeditation, it stands to reason that people in the streets would be even less attuned to such
subtleties.

How the crimes of intentional and premeditated homicide were punished under
Ptolemaic law is unknown.! There are, however, two papyri that may shed light on the
question. Menches, a village scribe of Kerkeosiris, informed his superior he made an

inventory of the property belonging to someone accused of murder.2

gypayag nuiv Hpav [Tetdhov t@v €k THg kKOUNS vBuvouEvmt 0 OvmL kol GALOIS
aitiog mapoyyeidat Amavdy v UEPUL TPLOLY TPOG TNV TEPL TOVTM®V ECOUEVIV
diegoryoyny, uéxpt 8¢ 100 16 mpokeiuevov £mi TEA0G axBTvan avarypayaueyog avTod o
vrapyovta cvvta&ot Oeivar v miotel mapabeic té te pét]p[a] kal yerrviag kol d&iog
GVEVEYKETV EDOTLMG.

You wrote to me that [ was to give notice to Heras son of Petalus, an inhabitant of the
village, is arraigned for murder and other offences to appear in three days’ time for the
decision to be made concerning these charges, and that until the matter was concluded
I was to make a list of his property and arrange for it to be placed in bond, and was to
send a report stating the measurements, adjoining areas and values in detail. (P.Tebt. |

14.2-11, 114 BC)?

From the letter Raphael Taubenschlag concluded that Ptolemaic law punished murder with

confiscation of property.# In a petition a certain Apollonios mentions someone “living in

I Taubenschlag, Law of Greco-Roman Egypt in the Light of the Papyri, 327: “The papyri do not give positive
information about the kind of punishment meted out in homicide cases.”

2 On Menches, see Lewis, Greeks in Ptolemaic Egypt, 104-23.

3 B. P. Grenfell, A. S. Hunt, and J. G. Smyly (eds), The Tebtunis Papyri, Part I (London, 1902), 82.

4 Taubenschlag, Strafrecht im Rechte der Papyri, 9-10; id., Law of Greco-Roman Egypt in the Light of the
Papyri, 327.
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banishment because of murder” (pv]yadevwv yapv @évov) (P.Rain.Cent. 50.20—1, 99 BC).
The punishments of banishment and property confiscation were perhaps complementary.
When sentenced to banishment the convict’s possessions fell to the government or to the

victim’s family.

5.6 The Priestly Homicide Law
There is ample precedent for considering the killer’s state of mind already within the Hebrew
Bible. The Priestly School’s homicide law introduces a different criterion for distinguishing
between manslaughter and murder (Num. 35:9-34). The law’s primary concern is who may
flee to the cities of refuge (35:9-15). It allows those who kill “accidentally” (7aw2) to take
refuge (35:11, 15). But what does it mean to kill “accidentally”? The law cites “killing” (7121)
by means of “an iron instrument” (212 *%3), “a stone” (7> 128), and “a wooden weapon” (*93
7> v¥) as examples of the graver crime of murder (35:16—18). It makes a distinction between
those who kill “in hatred” (7X1w2), “in enmity” (72°X2), or “by lying in wait” (7°7%2) and
those who do so “suddenly, without enmity” (772°k X?2 ¥n52) or “without lying in wait” (X722
77%) (35:20-3) The first group is condemned to death; the second is permitted to flee. The
law takes the weapons, the circumstances, and—most significantly—the killer’s emotions as
indications for murder. The precise definition of a 73 remains elusive. Surely the law did
not intend to imply that any killing without hard-hitting weapons, without ambush, or without
flaring emotions should be considered an “accident”?

The word 2% occurs frequently in the Levitical laws of sacrifice.! The definition of

the word is tied up with a confusion about sacrifices. The Priestly law commands someone

I The noun 733w in particular. The only attestation of that word outside of the Priestly corpus are in Josh. 20:3, 9
(which arguably depend on Numbers 35); Eccl. 5:5; 10:5.
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who commits a sin “accidentally” (723w2) to bring a “sin offering” (nXvn) in Leviticus 4 but a
“guilt offering” (awX) in ch. 5 (see Lev. 4:2-3, 22-24, 27-29; 5:14-9). It is not immediately
clear what distinguishes one sinner from the other, or why the law commands the same
sinners to bring two different sacrifices. Roland de Vaux argued that the confusion in the law
was due to the redactors’ ignorance: “the last redactors who drew up these confused rulings
had no clear idea of what exactly was meant by a nXvr and an awX”™.! The exegetical problem
has a long and complicated history. The LXX appears to avoid speaking of the guilt offering,
thus leaving open the possibility to bring a sin offering instead (Lev. 5:5-7).2 Philo argued
that the difference between the crimes was that a “sin” (nXvn) could only be unintentional but
“guilt” (awX) could be both intentional and unintentional (Vict. 11). Josephus argued that a
“sin” (nXwn) was always witnessed and “guilt” (awx) was not (4nt. 3.230-2).

Jacob Milgrom, however, argued that there was no need to amend the ritual law to
understand its logic. The law requires a “sin offering” (nXvr) only from the wrongdoer who
was fully aware of his act and its outcome, but it demands a “guilt offering” (2wX) from the
offender who was aware of his act but oblivious to its results.3 Milgrom argued that 7w
implied “consciousness of the act itself ... but not of its consequences”.# This would explain
why 733w describes acts committed accidentally and acts committed deliberately.5 Adopting
Elizabeth Anscombe’s Intention, we might say that someone who commits a 73w acts with
“intention in action” but without “further intention”.¢ The corpus gives two examples of such

oxymoronic “intentional accidents”. If someone eats food consecrated for priests, he

I De Vaux, Ancient Israel, 421.

2 N. H. Snaith, ‘The Sin-Offering and the Guilt-Offering’, Vetus Testamentum 15 (1965), 73-80.

3 J. Milgrom, ‘The Cultic 723w and Its Influence in Psalms and Job’, Jewish Quarterly Review 58 (1967), 115—
25. See also Maimonides, Guide for the Perplexed, 3.41.14.

4 Milgrom, ‘The Cultic 332 and Its Influence in Psalms and Job’, 118.

5 Sometimes P has to qualify the precise meaning of 773w. In Lev. 5:17, for example, the law spells out: “and he
did not know” (v7> R?7).

6 G. E. M. Anscombe, Intention (Oxford, 19632), 1.
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presumably does not know that is prohibited (Lev. 22:14). Or if someone throws a stone, he
knows what he is doing but he does not know where the stone will end up (Num. 35:22-3).
Because the vocabulary of accident describes pure accidents and deliberate acts, the ritual
laws demand a “guilt offering” (awX) to expiate pure accidents and a “sin offering” (nXur) to
expiate such “deliberate accidents”.!

The Priestly Code differs from the Covenant Code. The Covenant Code’s homicide
law only discussed the extreme cases of pure accident and premeditation (Exod. 21:13-4).
The indicators of the graver crime are “lying in wait” and “planning”. But these are examples
of premeditation, not of intention. It is possible to kill someone intentionally but without

premeditation. The Priestly homicide law, Bernard Jackson argues, considers this “middle

case” of intentional but unpremeditated homicide.2

NIRT X2 72 DTN 1387722 I T X2 029792 Yy TRWATIN 1970 MNTNY2 ynatoN)

DPLIWRT 2y 070 2XA TR 1213 13 7T W9 0y Wean X9 1% 2IXR R nipn vy an
73 W) MW 01 WY pn YN ATY iKW 873 TRY T 087NN ATY7 2%m (7Na
TR VAW N MPRTIWY 9137 1120 iy
If he thrust him without enmity, or threw something at him without lying in wait, or
with any stone through which he might die: without seeing it fell on him and he died

—but he was not his enemy nor actively sought his harm—, then the congregation

shall judge between the killer and the deliverer of the blood in these cases. The

I According to Snaith, ‘The Sin-Offering and the Guilt-Offering’, 73—80, however, a nRon is for “unwitting
offences” and an owX for “offences where damage has been done and loss incurred” regardless of the
deliberation of the wrongdoer. For this interpretation to work, Snaith has to argue that the use of 2w in
Leviticus 5:14-16 is “incidental” (p. 78), because “[t]he owk (guilt-offering) is not for unwitting offences; it is
for offences that cause damage and loss, whether deliberate or unwitting.”

2 Jackson, Wisdom-Laws, 127-30. For a different interpretation, see Propp, Exodus 19—40, 206: “Nowhere does
the Torah clearly address the spontaneous crime of passion, in which the assailant does not “lie in wait” but
nonetheless kills deliberately”.
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congregation shall save the killer from the hand of the avenger of blood, the
congregations shall return him to the city of refuge where he fled to, and he shall live
there until the death of the high priest who has been anointed with holy oil. (Num.

35:22-5)

The word 72w suitably describes the middle case: the killer acted with “intention in action”
but without the “further intention” of killing. The killer knew what he was doing when he
threw the stone, but he did not know it would eventually hit someone on the head. The LXX’s
translation of choice for “accidentally” (72322) is “unintentionally” (dkovcimg).! Aristotle
argued that the Greek vocabulary of intention describes the agent’s attitude towards his action

at the time of the action.

aipetal yap giot tote d1E TPhTTOVTAL TO 0& TELOC TG TPAEEMG KT TOV KAPOV £GTLY,
Kol TO £€KOVG10V 31 Kol TO AKoVG10V OTE TPATTEL AEKTEOV” TPATTEL O EKDV”

For at the actual time when they are done they are chosen or willed; and the end or
motive of an act varies with the occasion, so that the terms ‘voluntary’ and
‘involuntary’ should be used with reference to the time of action. (Eth. Nic. 1110al1—

14)

If that is how the most demanding Greek-speakers interpreted the vocabulary of intention, the
Greek daxovoing is a fitting translation of the Hebrew 2aw2a. Both refer to the agent’s
“intention in action” not to his “further intention”. Aristotle’s definition, however, throws into

relief the difference between the Hebrew and Greek versions of the Covenant Code’s

1 Lev. 4:2,22,27;5:15; Num. 15:27-9; 35:11, 15.
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homicide law. Whereas the Hebrew 117% describes the act itself, the Greek éxmv refers to the
agent’s attitude at the time of the act. Zooming in on the semantics, the LXX’s translation

turns the example of unpremeditated homicide into a case of unintentional homicide.

5.7 Liability for Murderous Intention

In Exod. 21:14, the LXX reads £av 6¢ 11 émbijton 1@ mAnciov dmokteivan avtov, which the
NETS renders as “if someone attacks his neighbor to kill him”, La Bible d’Alexandrie and
the Septuaginta Deutsch produce similar translations of the Greek.! Although this is a
perfectly acceptable translation, there is a possibility that émttiOnut here means “to try” rather
than “to attack”™. These definitions are not mutually exclusive. In English “to attempt” can
mean both “to make an effort to achieve or complete something difficult” and “to try to take a
life”.2 If the Greek émitiOnut has a similar breadth of meaning, the LXX hints at a very
unusual interpretation of the homicide law. The law implies that even the unsuccessful
assailant should be convicted for murder.

In Greek literature €mttiOnp sometimes refers to an unsuccessful attempt. Socrates,
for example, says in the Sophist: “I am going to undertake the refutation [EA&yyev 1OV Adyov
gmbnooueba], if I succeed in it” (Pl., Soph. 242b).3 The servant of Socrates’s student,
Aristippus, says in the Learned Banqueters: “when my master was a young man, he ... made
an effort to be a philosopher [pihocoelv énéBeto]” (Ath. 12.544e—f).4 In a Roman papyrus a

priest argues: “although I did not profit from the honorary wreaths, I tried to prepare them

I Compare Le Boulluec and Sandevoir, L Exode, 217-8: “Si quelqu’un attaque son prochain pour le tuer par
ruse et qu il aille se réfugier, tu I’emmeéneras de mon autel pour le faire mourir”. And Karrer and Kraus (eds),
Septuaginta Deutsch, 77: “Wenn aber einer den Néchsten angreift, um ihn in béser Absicht zu téten, und er
sucht Zuflucht, den sollst du von meiner Opferstétte nehmen, um ihn zu téten.”

2 Oxford English Dictionary, https://www.lexico.com/definition/attempt.

3 H. North Fowler (ed.), Plato, Volume VII (Loeb Classical Library 123; Cambridge, MA, 1921), 357.

4 8. D. Olson (ed.), Athenaeus, The Learned Banqueters, Volume VI: Books 12—13.594b (Loeb Classical Library
327; Cambridge, MA 2010), 167-9.
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[kataokevacOijvon Enedéunv] together with my colleagues with all our strength” (P. Wisc. 1
3.2-4). Elsewhere in the LXX émtifnu is also used in the sense of “to try”: “they will not
fail in all that they might try to do [6ca dv émBdvtar moteiv]” (Gen. 11:6). By translating “if a
man yazid upon his neighbour to kill him” into “if someone tries to kill his neighbour”, the
LXX fundamentally changes the meaning of the homicide law. The LXX effectively suggests
that an assailant does not have the right to flee for refuge but is liable for capital punishment,
even if his murderous attempt was unsuccessful.

This translation may also have been a solution to an internal problem of biblical law.
The homicide law (Exod. 21:12—4) is followed immediately by a series of laws on other

violent crimes (21:15-27). One of these laws describes the case of a man “hitting” (7121)

another man in a fights. The victim, however, does not die.

VA2 TR0 090K 9 123w P01 N K71 77383 1K 13K3 YIS UOXTIM 0V 1)

0 XD X571 IR 1DV 772N R3] Inwwnoy
If men fight and one of them hits his neighbour with a stone or a fist, but he does not
die and lies on his bed: 9 if he rises and walks about the street on a stick, then the

hitter is innocent. He shall only give his rest and cause him to heal. (Exod. 21:18-9)

One might suppose that Exod. 21:12 describes the general rule for intentional murder, v. 13
the exception of unintentional manslaughter, and vv. 18-9 the case of wounding without the
intention to kill. In this series, an important case remains undiscussed. What to do with the
man who tried to kill someone, but just happened to be unsuccessful? The LXX fills this gap

in the series of laws.
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There is a remarkable congruity between the LXX’s interpretation of biblical law and
Ptolemaic law. Under Ptolemaic law an assailant could be held liable for murderous intention
—even if his attempt was unsuccessful. In a Ptolemaic petition, a man writes to some local

official in order to have an assailant arrested on charges of murder:!

pétomnov En]ovA[o]v EvpoTtov BoT’ dv KAVOTETH anTOV elvan <koi™> KIvOuveDEY TdL
Biwt. mpocayyéhhopév cot dopolciuevov antov EEamooteilon 8¢’ ol KadfKet v’
€av T1L TN, Evoyog in TdL POVML. ELTVYEL.

... frilled forehead swathed in bandages so that he is bedridden and risked his life. We
send [sc. to ask] you that you arrest him to try him for the fitting [sc. accusation], in
order that, when he be punished, he may be liable for murder. Goodbye. (P.Tebt. 111.2

960, 145-116 BC)

The victim of the attack, though heavily wounded and confined to bed, was apparently still
alive. The author of the petition must have thought that the perpetrator could be held liable
not just for the actual physical harm he caused but for his intent to kill. That is also the
assumption made by the LXX’s translators. We do not know how this case unfolded or what
verdict the court rendered.2 In another papyrus someone petitions in similar wording for a
verdict of murder: “I ask you therefore to find the aforementioned man, to hand him over to
the rulers so that he might become liable for the murder [8mwg &voyog yévnton tepi Tod

pov[o]v]” (PKoln VI 272.11-7, second half of third century BC). In this case, however, the

LA, S. Hunt, J. G. Smyly, and C. C. Edgar (eds), The Tebtunis Papyri, Volume III, Part II (London, 1938), 202:
“Reign of Euergetes I1? End of a petition demanding the arrest of a man on a charge of wounding or possible
homicide.”

2 Perhaps the two demotic lines written at the bottom of the papyrus might provide a clue, but these have
unfortunately not been published.
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victim actually died as a result of the attack.! The similarity in wording between these papyri
confirms that the author of the first tried to secure a murder conviction—although the victim

was still alive.

5.8 Philo
The proposed reading of the LXX may sound unusual and harsh because it holds people

liable for their thoughts. It is, however, precisely the way Philo paraphrased the biblical law.

'Eqv 116 émavateivntot Elpog, dote dmokteival, KOv pUn aveLn, Evoyog £6Tw®
TPOALPECEL YEYOVAOS AVOPOPAVOG, €1 Kl [T TO TEAOG TH] YVOLUT GUVESPOLE. TOL O  o0TA
TAGYETM, KOV oLV TEQVN TIS €& EvESpaG, 0V Bappdv dvtikpug Emtyelpelv, fovAein kol
pnovaTol SoAep®e TOV Ovov: Evayng Yo Kol 00Tog i Koi unmm Todg xepoiv aALA
TOL Tf) Yoyt KaBEotnKey.

If anyone threatens the life of another with a sword, even though he does not actually
kill him, he must be held guilty of murder in intention, although the fulfilment has
not kept pace with the purpose. The same should be the lot of anyone who craftily
lies in wait, and, though not daring to attack outright, plots and schemes to shed
blood treacherously, for he too is under the curse in his soul at least even though his

hands are innocent as yet. (Philo, Spec. 3.86)2

If there was any doubt that this is Philo’s interpretation of Exod. 21:14, he gave the same

interpretation in On the Confusion of Tongues. In this case he cited the passage verbatim.

IL'W. Clarysse, ‘Notes on Papyri’, Zeitschrift fiir Papyrologie und Epigraphik 168 (2009), 243-6, at 243.
2 Colson (ed.), Philo, Volume VII, 529, 531.
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Ko v €€ €vEOPOG LEVTOL TIG EMLXELPNOOG AVELETV Tva U duvnOT] KTelval, i) TV
avpopdvmv 0ddEY fTTov Broyog dikn kabicTnkey, O O Ypageig mepi TovTmV dnAol
vopog “gav” yép pnot “tig émbiitan T® mAnciov dmokteival avTOV SOA® Kol
Kataeyy”, 0mo T0d Buclactnpiov ARy awToOV Bavatdcor” Kaitot Enttifetor pudvov,
ovK dviipnkev, GAL” ooV fyfooto adiknue @ kteivor 10 fovdedoot TOV POVoV: o0
YOp1v 00S” iKETN YevouéEvm 6EdmKev dpvnotiav, aAAG Kol &€ igpod Ekélevoey Amaysy
TOV AVIEP® YVOUN YPNOOUEVOV.

And indeed if a man makes a treacherous attempt against another’s life, but is unable
to kill him, he is none the less liable to the penalty of the homicide, as is shewn by
the law enacted for such cases. “If,” it runs, “a man attacks his neighbour to kill him
by guile and flees to refuge, thou shalt take him from the altar to put him to death”
(Ex. xxi. 14). And yet he merely “attacks” him and has not killed him, but the law
regards the purpose of murder as a crime equal to murder itself, and so, even though
he takes sanctuary, it does not grant him the privileges of sanctuary, but bids him be
taken even from the holy place, because the purpose he has harboured is unholy.

(Philo, Confus. 106)!

Usually it is not controversial at all to argue that Philo derived an idea from the LXX. In this

particular case Boulluec and Sandevoir, the commentators of La Bible d’Alexandrie, argued

that Philo “expresses the viewpoint of Attic law”.2 Although they did not give any argument

for their conclusion, they supposedly picked up this idea either from a footnote to Cohn’s

L'F. H. Colson and G. H. Whitaker (eds), Philo, Volume IV (Loeb Classical Library 261; Cambridge, MA, 1932),

2 Le Boulluec and Sandevoir, L’Exode, 218.
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translation or from an appendix to Colson’s edition. Both refer to Andocides’s On the
Mpysteries.! This Athenian orator said: “we find it laid down that there shall be no distinction
between the principal who plans a crime [tov fovAgvcavta] and the agent who commits it”
(Andoc., Myst. 94). In the past the law cited by Andocides has been taken to mean that
merely “willing an act is equivalent to doing it with one’s own hand.”?

The BovAievcag, however, in the law cited by Andocides is not someone who merely
wants to commit murder but someone who plans a murder by hiring someone else to execute
the plan. In that sense the same vocabulary is used by Antiphon: “I did not cause his death,
whether by my own act [yeipi épyacdpevoc] or by instigation [Boviedooac]” (Antiph., 6.16).3
Plato uses the word in the same sense: “If a man does not slay another with his own hand
[avtOxep], but plots [Boviedon] death for him” (Leg. 872a).4 The point of Andocides’
argument is complicated.> Andocides was accused of committing impiety by attending the
cult of the mysteries in 415 BC. In his defence Andocides argued that the charges brought
against him had been invalidated by the amnesty of 400 BC (granted by an interim
government after the defeat of the pro-Spartan oligarchy of the Thirty Tyrants). Andocides
cited the example of Leon’s sons who on the grounds of the amnesty could not prosecute
Meletus, who was indirectly responsible for Leon’s death. Andocides argues that planning to

commit murder is tantamount to actually committing murder and that charges of murder were

I Colson (ed.), Philo, Volume VII, 635; L. Cohn, 1. Heinemann, M. Adler, and W. Theiller (eds), Philo von
Alexandria: Die Werke in deutscher Ubersetzung (7 vols; Berlin, 19622), 11, 20910 n. 3.

2J. W. Jones, The Law and Legal Theory of the Greeks: An Introduction (Oxford, 1956), 266.

3 K. J. Maidment (ed.), Minor Attic Orators, Volume I (Loeb Classical Library 308; Cambridge, MA, 1941),
259.

4R. G. Bury (ed.), Plato, Volume XI (Loeb Classical Library 192; Cambridge, MA, 1968), 261.

5 For a summary of Andocides’ defence, see D. M. MacDowell, Andokides, On the Mysteries: Text Edited with
Introduction, Commentary, and Appendixes (Oxford, 1989), 15-8.
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and ought to be dropped after the amnesty of 400. Consequently, the comparatively minor
charge of impiety should also be dropped.!
The idea that the unsuccessful assailant should face the full penalty for murder is not

only found in the LXX but also in Platonic dialogues. Plato wrote in the Laws:

H % ypooer| mepi tpadpotog dde Huiv keicOm. dav tic Stovondeic tfj PovAnoet
kteivol Tva gikov, TANV GV O vopog Eeinot, TpdoT pév, dmoktsivol 8¢ ddvvatron,
TOV dtovonévta te Kol TpdoavTo o0TMG 00K A&V EAeelv, 0VOE aidobevoV GAAMG Ty
KaBdmep dmokteivavto dIEXEW TV dikNV OVOL AvayKaley

So let our written law concerning wounding run thus:—If any man purposing of
intent to kill a friendly person—save such as the law sends him against,—wounds
him, but is unable to kill him, he that has thus purposed and dealt the wound does not
deserve to be pitied; rather he is to be regarded exactly as a slayer, and must be

compelled to submit to trial for murder (P1., Leg. 876e—877a)

The Athenian politician in the Laws insists that the assailant who intended to kill should stand
trial for murder. He does not condemn him to death but to exile because he reasons that the
assailant’s luck must be attributed to his “demon” (877a). The Athenian does not extend the
same courtesy to those who try to kill close family members or their superiors—they should

be sentenced to death (877a-b). He further proposes that those who kill involuntarily should

I According to Arist., Ath. Pol. 39.5, the amnesty did not apply to murderers with their own hands. If so,
Andocides’ argument further proves the absurdity of his accusation: there is no difference between committing
murder with one’s own hands and planning to commit murder, and yet the government does not allow Leon’s
sons to prosecute Meletus, but does allow outdated charges of impiety to be brought against him! MacDowell,
Andokides, On the Mysteries, 133.
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go free (831a, 865b). Someone’s actions should be judged entirely according to his intention.
(The Athenian wants to extend the same logic to all crimes in 908a-910e, 938b—c.)

This idea complements a particular view of the function of punishment in the Laws.
The aim of punishment is to “cure” or “educate” the criminal. Punishment is a “remedial
education”.! The Athenian expresses this idea most explicitly towards the end of the Laws.
The “good judge”, he argues, will “prepare the greatest possible change” (mrapoackevalovta
... €1¢ 70 duvatov petafoinv) for all those “whose ideas are curable” (601G idoipot d6&Ea)
(957e). This corrective view of punishments is well-suited to the Platonic view that most
crimes are committed because of a lack of knowledge—no one commits evil voluntarily
(860c—862c).

Philo exploited an ambiguity in the LXX’s law of homicide. The idea of full liability
for murderous intention is only latently present in the LXX: émOfjton dmwoxteivan could mean
either “he attacked to kill” or “he #ried to kill”. The latter interpretation seamlessly suited

Philo’s purpose of aligning Mosaic law with Platonic philosophy.

5.9 Mishnah

The comparison of the LXX and Philo with early rabbinic halakhah reveals a profound
difference. In the Mishnah too, intention is the defining criterion for murder. But in contrast
to biblical law and any piece of Jewish literature predating the Mishnah, the early rabbis
argued that some killers should neither be put to death nor flee to a city of refuge.2 A ruling

attributed to R. Yehudah ha-Nasi, for example, argued that the killer whose blade had slipped

I'T. Pangle, The Laws of Plato: Translated, with Notes and an Interpretive Essay (Chicago, 1988), 498; so also
R. F. Stalley, An Introduction to Plato s Laws (Oxford, 1983), 144-5.
2 Jackson, Wisdom-Laws, 140.
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off his axe while chopping wood did not have to go into exile at all, directly contradicting the

biblical paradigm of unpremeditated homicide.!

J1293,07 IR 2201 .79 IR LR 027,307 PR 21020 vl
If the iron [of an axe] slipped from its haft and killed a man. Rabbi says that he need

not escape into exile, but the Sages say that he must do so. (m. Makk. 2.1)?

YR oW Dnnn 17 RIWTRD XITY NYTTO922 30Y0TNR 022 WK M 7Y 0ITIWR 1897 027 N
Y ATYIN RE VYT 21023 20 VY N27 1R 1T A0 20EY 2007 1922 YN K,
PPN ETIY NOKTN O KA
This is the case of the killer who shall flee there and live: he who hits his neighbour
without knowledge, who did not hate him yesterday or the day before. He who comes
with his neighbour to the wood to cut trees, his hand swings on the axe in order to cut
the tree, the blade slips from the tree and his [/i. finds] his neighbour, and he dies.

He shall flee to one of these cities and live. (Deut. 19:4-5)

The early rabbis adopted a far narrower definition of intention than Philo or the LXX’s
translators, demanding a precise correspondence between the intention to murder and the

execution of that intention. If there was any incongruity whatsoever between the killer’s

I Deut. 19:4-5:

P22 7NN X3 IR oY emn 12 RIwR? X NP2 TN 2 WK M My 0w 1Ehg 127
DM APRATD YT NONTON 03 KT NRYIYYTNN R YT 0123 W v N9 12 37 an Bhyy v
This is the case of the killer who shall flee there and live: if he hits his neighbour without knowledge
and he did not hate him in the past. If he came with his neighbour into the woods to cut trees and his
hand swung on the axe to cut the tree, the blade escaped from the three, struck his neighbour—and he
died, then he shall flee to one of these cities and live.

2 Danby, Mishnah, 403.
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intention and the execution of that intention, the early rabbis argued that the wrongdoer

should not be held liable for his malicious intention.

0D LRI 12 3171 ,0°9917 287 IY 3771 07237 ,0TRT DY 307 72027 DY 3757 11203
If he had intended to kill a beast and killed a man, or a gentile and killed an Israelite,
or an untimely birth and killed offspring that was like to live, he is not culpable. (m.

Sanh. 9.2)!

By demanding such an unbroken chain of causation between intention and action, the early
rabbis created a system in which almost every killer could get off on a technicality. Perhaps
this was not all about the emergence of the philosophical concept of intention in Jewish
jurisprudence. Quite possibly the early rabbis were adapting to the historical circumstances in
Roman Palestine, where only Roman courts had jurisprudence over murder cases, and Jews
no longer had access to the cities of refuge.

Joshua Levinson argued that the Mishnah’s line of reasoning, which prioritises

intentions over results, was a rabbinic innovation:

At the risk of over-generalising, the subject in biblical law, with very few exceptions,
is defined and evaluated mostly by what he does, and these actions determine if the
agent is guilty or innocent, pure or impure. Suddenly, in rabbinic literature, we begin
to hear echoes of a different type of legal subject. This is seen most clearly in certain
legal terms and categories that emerge here for the first time, like; “commandments

must be performed with intention,” or, unintentional work on the Sabbath. Without,

I Danby, Mishnah, 396.
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at present, going into the history of these concepts, they are all rabbinic innovations

that grant a new legal status to the internal world of the legal subject.!

From the evidence of Philo and the LXX, however, it appears that the importance attributed
to intention was not a “rabbinic innovation”. To the extent that the early rabbis paid more

attention to the internal intentions of the legal subject than the Hebrew Bible, they were the
successors of a longstanding tradition of interpretation that can be traced to Philo, the LXX,

and perhaps even to the Hebrew Bible itself.

5.10 Conclusions

At first sight the LXX introduced a radically new idea into the Covenant Code: the gravity of
a killer’s actions should be weighed entirely on the grounds of his intentions. On closer
inspection there was ample precedent for the LXX’s idea. Whereas the Covenant Code only
distinguished between premeditated and accidental homicide, the Priestly Code introduced
the middle category of “accidental” homicide (Exod. 21:12—4; Num. 35:22-5). The word
72w describes “consciousness of the act itself ... but not of its consequences”.2 Greek law did
not recognise a legal difference by meting out different punishments for intentional and
premeditated homicide. There may, nevertheless, be a subtle semantic distinction: Aristotle
insists that the vocabulary of intention only describes the agent’s attitude at the time of the

action.

I Levinson, ‘From Narrative Practice to Cultural Poetics’, 348.
2 Milgrom, ‘The Cultic 732w and Its Influence in Psalms and Job’, 118.
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The LXX was not as radical an innovation as one might conclude from exclusively
comparing translation to Vorlage. The LXX can be understood as a response to biblical law

and Ptolemaic practice.

1. The LXX responded to a problem inherent in the complex of laws: what distinguishes the
717 in 21:14 from the ordinary 7197 in 21:12 and the 2°27 2°wiX in 21:18-9? The LXX
suggests the assailant’s intention—rather than the outcome of his action—is the
distinguishing criterion and the primary measure of guilt.

2. In the second century BC, an Egyptian tried to achieve the very same—i.e., to secure a

murder conviction for a heavy wounding (see P.7ebt. 111.2 960).

The wealth of evidence on homicide allows for the charting of a more precise trajectory of
the development of intention in the history of Jewish law. The evidence lays bare a difference
between rabbinic and “Greek halakhah”. Whereas the LXX and Philo entertain the possibility
of holding the assailant liable for his intentions; the rabbinic tradition only does so if such

intentions were explicitly expressed and successfully realised.
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6 THE EGYPTIAN QUESTION

6.1 Introduction

The precise relation between the reality of Egyptian practice and the zext of the LXX has
been elusive so far. With new evidence from the papyri and with new linguistic theories, we
might shed light on the extent to which the translators introduced Egyptian law into their
translation. Elias Bickerman argued that the LXX’s translators in some cases “harmonized the
sacred law with the practice of Ptolemaic Egypt.”! In other cases they “limited” the
applicability of biblical law in agreement with “Ptolemaic conditions”.2 Andrew Teeter, by
contrast, argued that most differences among the versions were caused by “inner-textual
interpretive processes” rather than “direct reflexes of extra-textual realities”.3 That argument
relies on a sharp distinction between fext and reality.

Words require a knowledge of the contexts in which they are normally used, as
proponents of “frame-semantics” have argued. This chapter argues that some words used in
the LXX presuppose an awareness of the practice of Egyptian law. Egyptian law left an
impression on the text of the LXX, but only in that limited sense. The relation between
practice and text is, therefore, more subtle than previously thought. There is no evidence for a
substitution of biblical for Egyptian law, but the LXX does contain traces of contemporary
legal practice.

The meaning of words cannot be captured in dictionary lemmas. Words invoke

“frames”, a background knowledge about the situations in which these words are normally

I Bickerman, ‘The Septuagint as a Translation’, 189.

2 Bickerman, ‘Two Legal Interpretations of the Septuagint’, 215: “The translators could not abrogate the biblical
law. They left it as it was, but limited its application to the rather exceptional case when “the whole field”
should be eaten down by trespassing cattle. In the more common case of partial damage, the damager “will
make good from his field according to its produce”. This addition agreed with Ptolemaic conditions.” On a
discussion of this example from Exod. 22:4, see 1.3.4.

3 Teeter, Scribal Laws, 31.
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used.! The word “Tuesday” is incomprehensible without a basic knowledge of time-
measurement, the division of the solar year into cycles seven days, and the English names for
those days.2 Jurisprudence is rich in words that require a familiarity with legal processes. To
understand the expression “to pay alimony”, one needs to be familiar with matrimonial
property regimes, binding divorce agreements, and the regular payments that these
agreements involve.? Outside of their natural habitat, these words are left incomprehensible.
This holds true for words and expressions in the LXX as well. Most of the time,
however, the LXX’s Greek is perfectly comprehensible in the broad frame of koine Greek.
There are exceptions: some expressions can only be understood in the “frame” of Hebrew.
For example, the Hebrew phrase “to fill one’s hand” (7> X9n) is an expression for the
consecration of priests (see, e.g., Exod. 28:41).4 The LXX consistently translates the
expression literally as “to finish, to perfect the hands” (éumiminu, tederdm tog yeipoc). The
reader familiar with the idiom for the ritual consecration of priests would understand the
Greek differently from the reader unfamiliar with that idiom. Other words and phrases invoke
“frames” of Egyptian jurisprudence—words that are incomprehensible without a knowledge
of Egyptian law. In its translation of biblical laws, the LXX frequently uses words that are
common in Greek legal texts: “deposit” (mapakatadnkn), “inherit” (kKAnpovopéw),
“willingly” (¢k@v). But this is only to be expected of a translation: when the subject of the
source text is legal, we expect the translation to use the legal words available in the target

language. The passages about deposits, inheritance, and homicide are comprehensible even

I C. J. Fillmore and C. Baker, ‘A Frames Approach to Semantic Analysis’, in B. Heine and H. Narrog (eds), The
Oxford Handbook of Linguistic Analysis (Oxford, 2009), 313-39.

2 Fillmore and Baker, ‘A Frames Approach to Semantic Analysis’, 318.

3 Fillmore and Baker, ‘A Frames Approach to Semantic Analysis’, 318-9.

4J. Joosten, ‘Translating the Untranslatable: Septuagint Renderings of Hebrew Idioms’, in R. Hiebert (ed.),
“Translation is Required”: The Septuagint in Retrospect and Prospect (Leiden, 2010), 59-70, at 65—6; id.,
‘Pseudo-Classicisms in Late-biblical Hebrew’, Zeitschrift fiir die alttestamentliche Wissenschaft 128 (2016), 16—
29, at 25-6; R. Hendel and J. Joosten, How Old Is the Hebrew Bible? A Linguistic, Textual, and Historical Study
(New Haven, CT, 2018), 88.
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with a superficial knowledge of jurisprudence in the Greek-speaking world. The following
examples do require an in-depth knowledge of the legal “frames” in which they are

commonly used.

6.2 éxdéyyopm

6.2.1 Pledging Property
In Biblical and post-Biblical Hebrew, the verb “to pledge” (27 I) usually refers to pledging

oneself for someone else’s debt. Proverbs condemns this practice as a categorically bad idea.

1892 712 DYRR Y17 NAIWTON "3
My son, if you pledge yourself for your neighbour you have struck a deal with a

stranger. (Prov. 6:1)

Ben Sira, by contrast, acknowledges pledging oneself can be a noble thing to do that is only

imprudent if the debt is too large for one’s financial means.!

:0%Wnd N2V OXY TR N 27VN 9
Do not stand surety above your capacity. If you stand surety, do it in the full

knowledge that you may have to repay. (8:13)

4QlInstruction® warns against the danger of losing one’s inheritance and freedom. The

warning is strongly worded. It is not, however, a categorical prohibition.

I'MS A 11Ir.20-1; D Iv.13-4.
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Do not sell yourself for wealth. It is better for you to be a slave in spirit and to serve
your master for nothing. Do not sell your honour for a price. Do not mortgage it for

your inheritance, lest he take possession of your body. (40416 ft. 2, col. I1.17-8)!

There probably was a difference between pledging oneself (e.g., ? + 27¥) and pledging one’s
property (27¥ + direct object). Nehemiah reports that some inhabitants of Jerusalem have

pledged their fields, vineyards, and houses.

12972 T AR DRV NI R WHI WY 0K R W

There are those who say: Our fields, our vineyards, and our houses we pledge in

order to take grain in the famine. (Neh. 5:3)

These inhabitants of Jerusalem apparently mortgaged their property in exchange for cash. If
they failed to repay their creditors in time, their land and houses would fall to the creditors.2
An Aramaic papyrus from Upper Egypt records a similar pledge (BMAP 11, 401 BC). The
contract allows the creditor, in the event of the debtor’s death, to lay claim to the debtor’s
children, his house, his slaves, his iron and copper vessels, his clothes, and his produce—until

the debt is paid off (BMAP 11.8-12).3

14Q416 fr. 2 ii.4-7, 17-8.

2 H. G. Kippenberg, Religion und Klassenbildung im antiken Judda: Eine religionssoziologische Studie zum
Verhdiltnis von Tradition und gesellschaftlicher Entwicklung (Studien zur Umwelt des Neuen Testaments 14;
Gottingen, 1978), 56-7; H. G. M. Williamson, Ezra, Nehemiah (World Biblical Commentary 16; Grand Rapids,
M1, 1985), 237-9.

3 E. G. Kraeling (ed.), The Brooklyn Museum Aramaic Papyri: New Documents of the Fifth Century B.C. from
the Jewish Colony at Elephantine (New Haven, CT, 1953), 259-65.
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The basic idea of 27V is a financial transaction, but the word describes two different

transactions:

1. A borrows from B on the security of X. If 4 fails to repay, the ownership of X falls to B.
(4QInstruction, Nehemiah, BMAP 11)
2. A borrows from B. If 4 fails to repay, a third party, C, is responsible for repaying B.

(Proverbs, Ben Sira)

Elsewhere in the Hebrew Bible and the Dead Sea Scrolls, “to pledge” (27) is also
used in a more poetical and metaphorical sense, for example when God puts the question to

Jeremiah:

28 MW 127708 27 Afn R

Who is it that pledged his heart to me to come near to me? (Jer. 30:21ba)

6.2.2 Judah's Pledge

In the Joseph story, Judah uses the same word to pledge himself. But it is difficult to map any
of the previous patterns of exchange on the transaction Judah proposes. Judah tries to
persuade his father Jacob to permit him to bring his youngest brother Benjamin to Egypt
(Genesis 43). That is what Joseph demanded of his brothers. Judah pleads in front of his

father Jacob:
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I will ‘arav him—from my hand you will seek him. If I do not bring him to you and

stand him before you, I have sinned to you forever. (Gen. 43:9)

Later on the brothers appear before Joseph. Joseph has taken Benjamin in custody, suspecting
him of the theft of his silver cup. Judah explains he has pledged himself to his father for

Benjamin’s safety.

D723 "7 NIRRT TN MO K77ON TND "3 D WITTNN 299 7738 2
Because your servant ‘arav the child from my father, saying: If I do not return him to

you, [ have sinned to my father forever. (Gen. 44:32)

The wording of Judah’s explanation to Joseph recalls the wording of the earlier plea to his
father. It is precisely these words that move Joseph to tears and compel him to reveal his true
identity (ch. 45). The conditions of Judah’s promise to his father are unclear.

It is particularly unclear what would have happened to Judah if he had failed to return
Benjamin to his father. Judah says: “If I do not return him to you and stand him before you, I
will have sinned to you forever (2»°7 93 72 *nxvm)”. The ancient interpretations of the
conditions of Judah’s surety differ substantially. Philo assumed Jacob entrusted Benjamin to

Judah as a deposit.

TOALQ Yap VEGOUNV T® TaTpl Tpoéohat Tapakatabkny Aapufavey oporloydv, v

amodmwaost, dtav dmotn0d”
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I have taken it upon myself to deliver many things to my father, promising to take

(sc. the boy) as a deposit, which I would return when asked. (Philo, Joseph 227)

Philo’s Greek here is elusive and could also be translated as: “Many times I have promised
my father to return (the boy)”. moAL& can be the object of the infinitive mpoécOar or an
accusative of time. The Vulgate is close to Philo’s interpretation. The Vulgate translates
Judah’s promise as: “I take the child (ego suscipio puerum)”, and as: “I am your real servant
who received the child in trust (in meam hunc recepi fidem)”.

Josephus, by contrast, takes Judah’s pledge to mean that he would rather die together

with Benjamin than fail to return the boy:

un eewol ¢ Beviapel dmodnpiog ékeivog andintar motedoat 6¢ mepl avTod 1@ Bed
TOPOVODVTOC Kol adT®, G | oV EmavaEovTog avT®d TOV VIOV §
oLYKATOOTPEYOVTOC Ao Ekelve TOV Bilov

As for Benjamin, he exhorted him to trust to God and to himself, for either he would
bring his son back safe and sound or he would lay down his life along with him.

(Joseph., Ant. 2.117)!

The Targum Neofiti takes yet a different spin on the agreement between Judah and his father.

X1 92 TnPW2 NORW 1 P 1l

we will forever be too far away to ask for your wellbeing. (7g. Neof.)

L H. St. J. Thackeray (ed.), Josephus, Volume V: Jewish Antiquities, Volume I: Books 1-3 (Loeb Classical
Library 242; Cambridge, MA, 1930), 217, who notes in the apparatus that previous editions read
GLYKOTAGTPEYAVTOG, an aorist participle.
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This translation assumes that—if they failed to collect Benjamin—Judah and his brothers
would never again partake in “saluting” their father. Some of these interpretations (especially
those of Josephus and Tg. Neof.) are hard to accept. Why would Judah’s promise to die, or

his vow never to return home be of any assurance to Jacob?

6.2.3 The LXX

The LXX translates 27 as “to be surety for” (ékd&yopan). !

€YD 08¢ £KOEYOUAL ADTOV, €K XEPOS oL {Tnoov avToV: £0v P Aydyw adTov Tpog o8
Kol 6TNo® AOTOV EVAVTIOV GOV, NUAPTNKOS EGOL0L TPOG GE TACAG TAG NUEPUS.
I ekdechomai for him, you will seek him from my hand. If I do not lead him to you

and set him in front of you, I will have sinned to you all my days. (Gen. 43:9)

0 yOp mailc ocov EkdEdeKTaL TO Tadiov Tapd ToD TATPOS Aéymv Edv pun dydym avtov
TPOC G€ KOl GTNO® OOTOV EVAVTIOV GOV, UAPTNKMG EGOUAL TPOG TOV TATEPA TAGOS
T0G NHEPTG.

For your servant ekdedektai for the child from our father, saying: If I do not lead him
to you and set him in front of you, I will have sinned to my father all my days. (Gen.

44:32)

The word ékdéyouar invokes a particular proceeding of Ptolemaic law. When someone

received a subpoena, someone else guaranteed for his appearance in court. In some third-

1 LSJ, 503.
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century papyri the Greek “to be surety for” (ékdéyopat) does not refer to down-payments to
ensure the delivery of goods, but to formal assurances for the appearance of a person in
court.! In 248 BC, for instance, a court subpoenaed Theophilos on charges of fraud, a crime
for which he could receive a fine of 300 drachmas. Since Theophilos himself was absent,
Alketas—convinced of Theophilos’s innocence—guaranteed his presence. In a letter
Alketas’s brother, Lysianas, explains the situation to Theophilos himself. He urges him to

return as soon as possible:

Yivooke oV &viuyovrog Anuéov Paviar kot AAkETov dT1 £ydetdpevog Ocopilov
\katd cOpPorov/ mapéEeahan kpvopevov o mapéyetar kol Daviov YeyPapOTog
"Emnpdtol kataoyeiv Ta yeviuata AAKETOL Emg av Tapayevouevos €nt tod dptBpod
dtakovont.

Know therefore that Demeos has appealed to Phanias against Alketas, because after
having assured by written contract that Theophilos would be present to be tried, he
was absent, and Phanias has written to Eperatos to withhold the produce of Alketas

until you are present on (the date of) the hearing of the matter. (P Mich. 1 57.9—-11)

John Lee argued that the LXX’s translator used the same verb in precisely this sense, “to be
surety for someone s appearance”.2 The translator did the same thing in Judah’s speech to

Joseph (Gen. 44:32). Here too they rendered 27 as €kdéyopan:3

L'F. Preisigke, Worterbuch der griechischen Papyrusurkunden (Berlin, 19251), 1, 440-1; id., Worterbuch der
griechischen Papyrusurkunden (Berlin, 19442), 1, 726-7; H. A. Rupprecht, Wérterbuch der griechischen
Papyrusurkunden, Supplement II (1967—-1976) (Wiesbaden, 1991), 102. Compare the more general analysis of
M. Harl, La Geneése (La Bible d’Alexandrie 1; Paris, 1986), 283: “Le sens du verbe grec ekdékhomai, qui
signifie de fagon classique « recevoir en succession », semble se spécialiser dans la koiné: « assumer, prendre en
charge ».”

2 Lee, A Lexical Study of the Septuagint Version of the Pentateuch, 59-60.

3 In this context, especially because of the preposition “from” (map@), the more usual sense of £kdéyopan, “to
receive”, suggests itself as well: “For your servant has received the child from our father”.
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0 yOp maig cov EkdEdeKTAL TO TAdioV TaPA TOD TATPOG

For your servant stands surety for the child from our father (Gen. 44:32)

The LXX’s translation also explains the curious exegesis of Philo and Jerome. Philo
assumed that Judah promised Jacob to “take” Benjamin as a deposit (mapakatadnKnv
Aappdvery oporoy®dv) (Joseph 227). Jerome translated 27y as “to take” (suscipio) and “to
receive” (recipio). These interpretations of the story are easier to explain when we assume
that they relied on the Greek éxdéyopan in the usual sense of “to receive” than on the Hebrew
17v. They were unaware of the particular sense of “to stand surety for someone’s appearance”
that éxdéyopon carrie in Ptolemaic legal writing.

There are good reasons for Philo and Jerome’s misunderstanding of the LXX’s Greek.
There are only six instances of éxdéyouat used in that particular sense. (There are, of course,
many more instances of éxdéyopat in the more general sense of “to receive”.) All six
instances of the particular use of éxdéyopat occur in papyri from the mid-third century BC.!
This chronological distribution could be a coincidence. Because there are mid-third-century

Greek papyri extant (more than, say, from the late-fourth century), we are more likely to

1 The 1925 and 1944 editions of Preisigke’s Worterbuch list five examples of ékdéyopan in the sense of “to stand
surety for”. The five papyri are SB VI 9220a (254 BCE), PMich. 157 (248 BC), P.Cair. Zen. 3 59323 (pre-249
BC), P.Cair. Zen. 159036 (257 BC), P.Cair. Zen. IV 59636 (mid-3rd cent. BC). Rupprecht’s 1991 appendix to
Preisigke’s Worterbuch adds one more example to the list, SB XII 10855 (250-238 BC). Rupprecht’s second
and third examples date from the second, and from the fifth to sixth centuries CE respectively. In my opinion,
however, Rupprecht listed these instances of £ékdéyopat here by mistake. In Rupprecht’s second example, SB
XIV 11899, a tax collector explains why he had not yet collected the tribute from a certain Diogenes: “and I
waited (é£edeyounv) until they were better in order that we might take (sc. the tribute)”. In this case, the tax
collector waited until Diogenes had recovered from his discharge of the eyes, probably due to glaucoma. To
translate éxd&yopan into “to stand surety for” would not make sense in this context. Rupprecht’s third example,
SB XIV 11358, relies on an uncertain reconstruction of the phrase £€€€d[ ]... tnv amoynv at the end of receipt. It
makes more sense to reconstruct a form of £kdidmpu than £kdéyopar here, especially since the precise phrase
€Eedounv v anoynv—which would fit perfectly here—occurs 42 times in extant contracts from the Roman
period.
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encounter a particular Greek word in papyri from that period. There are, however, two

arguments for why this is not a trick of the eye:

1. The word itself did not disappear after the mid-third century. It just never occurs in later
documents in this particular, legal sense. The verb “to pledge” (€yyvdw) made “to stand
surety for” (éxd&yopon) superfluous. Lysias uses “to pledge” in that sense: “pledging to
produce [sc. him] the next morning” (éyyonoduevor mapé€ew gig adpiov) (Lys., Or 23.9;
cf. Or. 13.23). The process of semantic substitution explains why éxdéyopat in the sense
of “to stand surety for” became obsolete.

2. If we assume that the use ékdéyopat in a legal sense was limited to the third-century, it is
easy to explain Philo’s misunderstanding of the LXX. Philo’s vocabulary was extensive
but he could not have know that the word ékoéyopon was used in a specific sense rather
than the general sense of “to receive”. He simply did not know the legal jargon of the

third century BC.

The word éxdéyopan itself was not unique to Ptolemaic legal writing. Nor was the idea
of standing surety for someone’s appearance in court peculiar to Ptolemaic Egypt. In Old
Babylonian law, a surety could both secure the payment of a debt and “the appearance of a
person at a given date or venue”.! Similarly, in Neo-Babylonian law someone who stood
surety either “had an obligation to produce the debtor” or “guarantees that the debtor will be
present at the place of payment”.2 Under Athenian law, someone could “pledge” (€yyvdw) for

the appearance of someone before the council (BovAr|) on a given day (which is known from

I R. Westbrook, ‘The Old Babylonian Period’, in R. Westbrook and R. Jasnow (eds), Security for Debt in
Ancient Near Eastern Law (Culture and History of the Ancient Near East 9; Leiden, 2001), 63-92, at 79.

2 J. Oelsner, ‘The Neo-Babylonian Period’, in Westbrook and Jasnow (eds), Security for Debt in Ancient Near
Eastern Law, 289-303, at 300.
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Lys., Orr.). It is probably in this sense, which can be captured in the German word
Gestellungsbiirgschaft, that Judah uses 27¥ in Gen. 43:9 and 44:32.!

What is unique to the third-century Egyptian texts is the use of this particular word to
describe this particular legal institution. Outside of this particular “frame”, the LXX’s use of

“to stand surety” (éxdéyopan) is left incomprehensible.

6.3 xaToypog

6.3.1 The Problems of Lev. 25:46

The Holiness Code draws a sharp distinction between Israelite and foreign slaves: whereas
the first may leave the service of their masters after some time, the latter must serve their
masters forever (Lev. 25:39-55).2 During the jubilee year every land owner and his family

should return to their ancestral property (71R).

220 MWTTY TRy M AN 1R 40 1733 NT3Y 92 TRYNRD T80 TRY TON T
12N AN ISR TATDWRTON 29 5y 11 X7 YR R 41 7y 1A
If your brother with you becomes poor and sells himself to you, you shall not force
him to do the work of a slave. 40 He shall be with you like a hired servant, like a
resident, until the year of the jubilee he shall serve with you. 41 Then he, and his
children with him, shall go free from you and he shall return to his family and to

the inheritance of his family he shall return. (Lev. 24:39-41)

LE. A. Speiser, Genesis (Anchor Yale Bible Commentary 1; New York, 1964), 327-8.
2 Milgrom, Leviticus 23-27, 2145-271.
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Whether the laws about the jubilee year were ever put into practice is a matter of debate.!
Nonetheless, the ideology of the Holiness Code is clear: Israelite slaves go free in the jubilee
in order to preserve the ancestral land boundaries. Jacob Milgrom summarised the connection

between redemption and landownership in the Holiness Code:

The purpose of the jubilee an its attendant redemption is to restore the land to its
original owner. Since the alien has no land to lose to a creditor, these remedies are
of no meaning. Thus the discrimination against the alien rests not on the absence of
jubilee, but on his inaccessibility to land. Even Ezekiel, who rectifies the
discrimination against the alien in regard to possessing and bequeathing land (Ezek
47:21-23), remains silent about the remedies of redemption and jubilee for the

alien.2

In the Holiness Code the Israelite slave goes free in the jubilee and returns to his
ancestral land. The foreign slave serves “forever” (221w%). The story of Sheshan in 1 Chron.
2:34-41 presupposes a similar distinction between Israelite and foreign slaves. Sheshan, who
had no sons, gave his daughter in marriage to his Egyptian slave, so that they might produce
an heir for him. Sheshan’s plan would not have worked if his slave was an Israelite, because

an Israelite slave would only serve until the jubilee year and the slave’s children would be his

1 On the practicability of the laws of the jubilee, see Westbrook, Property and the Family in Biblical Law, 36—
57.
2 Milgrom, Leviticus 23-27, 2231.
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own, not his master’s.! The Holiness Code consistently calls the foreign slave a “slave” (72v)
but it prefers to call the Israelite slave a “hired servants” (770w).2

In one instance the Holiness Code apparently conflates land and slaves, applying the
vocabulary for land to slaves (Lev. 25:46). The text calls the foreign slaves “an eternal

possession” (227 7INX).

VIR UK ORYITI2 00N T8RN D712 07 AN MY B IIX 027327 oK aR7nInT)
0 1792 12 ATINND
you may keep them as a possession for your children after you, for them to inherit
as property for all time. Such you may treat as slaves. But as for your Israelite

kinsmen, no one shall rule ruthlessly over the other. (Lev. 25:46 NJPS)

The problem of this verse is that it unclear when it speaks of foreign slaves and when it it
speaks of Israelite slaves. Jacob Milgrom takes “these you may enslave” (172vn on2) as
referring to foreign slaves: “these you may enslave”—suggesting, through negative
implication,? a prohibition on enslaving Israelites.* The Holiness Code takes issue with the
earlier laws of the Covenant and Deuteronomic Codes, which do allow for the enslavement of
Israelites (Exod. 21:2—11; Deut. 15:12—8). Bernard Levinson argues for a different division of

the sentences in v. 46. He argues that the word “forever” (2?v?) is a direct quotation from the

I'S. Japhet, ‘Israelite Legal and Social Reality as Reflected in Chronicles: A Case Study’, in M. Fishbane and E.
Tov (eds), Sha’arei Talmon: Studies in the Bible, Qumran, and the Ancient Near East Presented to Shemaryahu
Talmon (Winowa Lake, IN, 1992), 79-91.

2 Levinson, ‘The Manumission of Hermeneutics’, in Lemaire (ed.), Congress Volume Leiden 2004, 305-6: “H
never describes the indentured Israelite as an 72v. Instead, H rejects the very language of slavery. It avoids the
transitive verb 7av+object suffix, “to serve (someone)” and replaces it with the distinctive causative formulation
2+72Y-, “to enslave” (Lev. 25:39, 46). ... The author of the Holiness Code rejects even the syntax of slavery,
breaking the accusative construction and substituting a prepositional formulation whereby the laborer maintains
his autonomy: Jn¥ 72¥° 2277 NI 7Y, “until the year of the jubilee shall he serve with you” (Lev. 25:40).”

3 Expressio unius est exclusio alterius.

4 Milgrom, Leviticus 23-27, 2231.
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older law (Exod. 21:6). Whereas the Covenant Code’s law concerned Israelite slaves, the
Holiness Code’s citation limits its application exclusively to foreign slaves. Levinson

translates the verse:!

... to inherit as a possession. Forever—only they—may you make serve as slaves.
But as for your brothers, the sons of Israel—each man in relation to his brother—

you must not oppress him through hard labor. (Lev. 25:46)

Regardless of the precise division of the clauses, the verse upholds a distinction between
foreign and Israelite slaves that is at tension with the ethnic equality proclaimed elsewhere in

the Holiness Code.

DTN M AN R T N2 A2 037 T TN 03
You shall have one law. It shall be the same for the foreigner and for the native, for

I am YHWH, your God. (Lev. 24:22; cf. 19:33-4)

These laws assume that foreigners were living among the Israelites. Despite the fictional
setting of the revelation of the Holiness Code in the Sinai desert, the Code presupposes a
much later political reality (see Judg. 3:5-6; 1 Kgs. 9:20). The Holiness Code, then,

prescribes two different treatments of foreigners: the slave laws draws a sharp distinction

(25:46) where there shouldn’t be any distinction according to the equality principle (24:22). It

I Levinson, ‘The Manumission of Hermeneutics’, in Lemaire (ed.), Congress Volume Leiden 2004, 310.
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is because of this flagrant contradiction within the Holiness Code that the difference in
treatment is expressed so covertly.!

It is only from the structural symmetry of the pericope that the difference in treatment

emerges (Lev. 25:39-46).2

Israelite slaves Foreign slaves
39-40 Israelite slave sells himself (1on nif“al) 44 Israelite buys foreign slave (71p)
41 Israelite slave returns to property (71X) 45 Foreign slave becomes property himself

(7T1IR)

42 Israelites are “my slaves” (*72v) 46a Israelites inherit (7m1 hitpa’el) and

“possess” (w7°) foreign slaves (72v)

43 Israelite slaves may not be oppressed 46b Israelite slaves may not be oppressed

ruthlessly (7792 7177) ruthlessly (7792 7177)

The verbal similarity is strongest between vv. 43 and 46b, but in v. 46b the focus shifts from
foreign slaves back to Israelite slaves. Where the reader would expect a prohibition on the
abuse of foreign slaves, there is none. Instead the prohibition on the abuse of Israelite slaves

is repeated. Milgrom argued that the symmetric structure implies

that the non-Israelite slave may receive harsh treatment. This conclusion can only
be drawn by comparing the two panels. Apparently, there was some uneasiness in

stating this explicitly, and it has to be inferred from the pericope’s structure.3

! Note also that the Israelites are addressed directly, in the second person, whereas the laws applying to
foreigners are expressed in the third person. Joosten, People and Land in the Holiness Code, 62.

2 Milgrom, Leviticus 23—27,2217-8.

3 Milgrom, Leviticus 23-27, 2218.
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There is, then, a certain inconsistency within the Holiness Code’s laws of slavery. The laws
demand equality for Israelites and non-Israelites, but they also allow for different treatments

for both.

6.3.2 The LXX

The LXXs translator rendered “inheritance” (771X) as “held in possession” (kotdyyor).

Kol KOTOUEPLETTE AITOVG TOTG TEKVOLS VUMV HeD” DUAG, Kol EG0VToL VUV KATOYLOL
€lg TOV aidva’ TV AGEAPRDY DUDV TAV VIDV IopanA €kactog TOV AdeAPOV aTOD 0V
KATOTEVET AOTOV €V 101G HoYbo1s.

You will divide them to your children that are with you, and they will be your
katochimoi forever. Of you brothers, the sons of Israel, each shall not strain his

brother with labours. (Lev. 25:46)

The gloss “held in possession” is LSJ’s.! John William Wevers, the NETS, and the two Greek-
English dictionaries of the LXX followed LSJ’s verdict.2 The editors of La Bible
d’Alexandrie state that the use of katoy0g was “pour le sens, une innovation, unique dans le
LXX”3

In Ptolemaic papyri, however, kotdyiog is used only in a very specific context. The
adjective refers to plots of land confiscated from the original owner. The reason for

confiscation was criminal—as far as we can tell from the extant documents. In a petition a

L LSJ, 930.

2 J. W. Wevers, Notes on the Greek Text of Leviticus (Society of Biblical Literature Septuagint and Cognate
Series 44; Atlanta, GA, 1997), 429; J. Lust, E. Eynikel, and K. Hauspie, 4 Greek-English Lexicon of the
Septuagint (Stuttgart, 2003), 334; T. Muraoka, A Greek-English Lexicon of the Septuagint (Leuven, 2009), 392.
3 Harl¢ and Pralon, Lévitique, 203.
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shepherd accuses at least five men of stealing 40 sheep. The victim wants the sheep returned,

the thieves punished, and their land “confiscated” (note the future passive of katéym).

4&1d vrotaEa Tod | VopvAATOG AvTiypaov ol kadfkel | dmmg ol edduvopevoL
avalnmO[£]vieg | o pév KTV drododf avtol 8¢ | THxmGL OV TPOGNKEL, TPO 8¢
nav[t]ov | ol KAfpot adTdVv Katacyeddot £v Tdt | factAkdt.

I therefore beg you to forward a copy of this petition to the proper officials in order
that the culprits having been searched for the animals may be restored to me and the
offenders receive the penalties which they deserve, and before all else that their

holdings may be held in bond by the Crown. (P.Tebt. 1 53.20-6, after 110 BC)!

What does it mean for land to be “held in bond”? The same petition contains a subscript,

apparently scribbled by an official.

avaépmt tva £av U dAwg aivntotl cuv|tdéng kateyyv(av) avT®dv Tovg KA(1Povc)
01006 8¢ avalolntioas \tov/ [ . . Ko
I send this report in order that, if you please, you may order their holdings to be

impounded, and, having searched for the offenders, seize the produce ... (P.Tebt.

53.27-9)

In these documents, the reason for confiscation of land is criminal. P.7ebt. I 72 contains “[a]

list of five persons, ... whose holdings had become katoéyor”. The land of one of them had

! Grenfell, Hunt, and Smyly (eds), Tebtunis Papyri, Part I, 163.
2 Grenfell, Hunt, and Smyly (eds), Tebtunis Papyri, Part I, 163.
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been confiscated “because of the sheep tribute” (mpog eopov tpoPda(twv) (P Tebt. 172 col.
11.232).1 This expression does not refer to a failure to pay tax—the culprit had stolen sheep:
“because of the plundering of the sheep of the public revenue” (npog dtapdpnov TdV Tig
npocodov [n]p[o]Bat[wv) (P Tebt. 172 col. 12.261-2). These offenders remained “free” to a
certain extent; they were neither imprisoned nor enslaved. In one case a man whose land had
been confiscated managed to regain ownership of his land. A certain Orses stole a number of
sheep and therefore owed 32.5 artabae (P.7ebt. 1 64b.24-9). Three years later he only owed
16.25 artabae (P.Tebt. 1 72.231). His entry for the fourth year “is subtracted from the list ...
because he had paid the demands of the State in full” (see P.Tebt. 1 72.236—45).2 The tenants
of these “disowned plots of land” (KAfpot kaTdyol) were not slaves or prisoners, they were
free tenants bound merely by a financial liability.

Without a knowledge of the Ptolemaic economy of agriculture, the meaning of

Kkatoyog would remain obscure.

6.3.3 Competing Visions of Reality

Using that specific vocabulary, the LXX implicitly compares the fate of foreign slaves in
Israel to that of Ptolemaic tenants who lost ownership of their land. The LXX is a
compromise between competing descriptions of the practice of land ownership. According to
the Holiness Code’s ideology the Israelites have the inalienable property rights to their land.
To be precise, YHWH owns all the land—the Israelites are merely “strangers and sojourners”
with him (Lev. 25:33). Paradoxically, it is because the land belongs to YHWH that the

Israelites have inalienable property rights. Every Jubilee year all land is returned to the family

! Grenfell, Hunt, and Smyly (eds), Tebtunis Papyri, Part I, 319: “This means not that he had failed to pay the
sheep-tax, but, as appears from 1l. 259 sqq. and 64. (b) 14-22, that he had injured this revenue by destroying
sheep belonging to the keympiopévn Tpdcodog.”

2 Grenfell, Hunt, and Smyly (eds), Tebtunis Papyri, Part I, 320.
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of its original owners (Lev. 25:23-55). Even if an Israelite is forced to sell his land and to sell
himself into debt slavery, he is released in the Jubilee year—in order to return to his ancestral
land (Lev. 25:10). The land surrounding the cities of the Levites cannot be sold at all (Lev.
25:34). The Code frequently assumes that the foreigners living among the Israelites are
“poor” (Lev. 19:9-10; 23:22; 25:6).1

The historical reality was different. Some foreigners evidently grew rich and could
afford to buy Israelites slaves (Lev. 25:47). Some Israelites married foreigners (Judg. 3:5-6).
Solomon imposed a “duty of work™ (72v o) on all foreigners remaining in Isracl—but he did
not subdue them to outright slavery or strip them of all property rights (1 Kgs. 9:20-1; 2
Chron. 2:17-8). The reality of the diaspora was even further removed from the ideology of
the Holiness Code. In the Babylonian Exile, some non-Israelites apparently joined the
Israelite community.2 What was to happen to them if they decided to “return” to Israel
together with the Israelites? Ezekiel argues that these foreigners should be given the same

property rights as Israelites.

122 TN? 037 1 027103 0732 T2 022103 00730 BT 037 Hma Anix 2en i
XY PV TIN2 79012 179 BAAX PR
It will happen that you will divide it for yourselves and for the foreigners living
among you, who gave birth to children among you, and who were as a native
among Israel’s children. They shall share in the inheritance among Israel’s tribes.

(Ezek. 47:22)

1 Joosten, People and Land in the Holiness Code, 60-2.

2 Zimmerli, Ezechiel, 11, 1219: “Im Exil nun vollzieht sich offenbar das Neue, dal} sich Nicht-Israeliten der
Gemeinde der Jahwegldubigen anschliefen. ... Wenn nun der neue Einzug ins Land geplant wird, was soll
geschehen, wenn die 03, die sich in Babylonien der Jahwegemeinde angeschlossen hatten, auch mit ins Land
Jahwes zogen. ... Die Bestimmung gehort viel mehr in den Zusammenhang des Neubedenkens der guten
Ordnung im Lande, in das zurlickzukehren man sich vorbereitet, von der Basis neuer Realitédten her.”
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This was a new solution to a new problem.

In the Egyptian diaspora, Jews were an ethnic minority too. Some Jews rose to
prominence; other were sold into slavery (e.g., CPJ1 1, 7, 126). The LXX’s translator was
reluctant to call foreigner slaves “eternal property” because of his contemporary context—
where there were far more “foreign” than Jewish landowners. The LXX does not do away
with the distinction between Israelite and foreign slaves altogether, but downplays it. First,
the LXX has no equivalent for “them you shall enslave” (172vn 0772).! Second, the LXX
refrains from calling foreign slaves “eternal property”. Instead, these foreigners are imagined
to be free tenants on land that was “bound” by financial liability, whose produce could be

seized at will.2

6.4 pepw)

6.4.1 The LXX's Dowry and the Rabbinic Ketubah

The LXXs translators rendered 77n, an “indemnity” the groom pays to the bride’s family,? as
@epvn, property given by the bride’s family and “brought” into the marriage “by the wife”
(Gen. 34:12; Exod. 22:15-6).4 This is potentially a crucial moment in the history of Jewish

marriage. Bickerman understood the LXX’s @epvn| to be identical to the rabbinic ketubah, a

I Wevers, Notes on the Greek Text of Leviticus, 429: “This is followed in MT by 172vn an2 but this is omitted by
LXX, possibly as not quite fitting in the context. After all, the verse speaks of passing such on as an inheritance
to one’s children, and the clause seems intrusive. It is also possible that the translator overlooked the clause,
since 172vn 072 is followed by a coordinate 2 phrase 02°1X2), i.e. it may have been a simple case of parablepsis”
2 Levinson, ‘The Manumission of Hermeneutics’, in Lemaire (ed.), Congress Volume Leiden 2004,310-1: “The
Septuagint translator did not recognize the syntax of the verse. ... The Septuagint translator construed verse 46
as making a legal analogy between the land as inalienable (v. 34) and the right granted in this verse to transfer
non-Israelite slaves as property that may be “held in possession” (katdyot) forever. The form employed is a
hapax legomenon. That suggest the extent to which the translator was straining to make sense of this verse,
whose syntax and legal formula escaped him.”

3 HALOT, 1446.

4LSJ, 1922.
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pledge of property by the husband to his wife in case of divorce or death.! He cited the
Mekhilta deR. Ishmael, which identifies the rabbinic pledge with the biblical 777: “there is no
other mohar than the ketubah” (72103 X9% 7M1 1°X1) (Nezik. 17).2 Bickerman thought this was

precisely the interpretation underlying the LXX:

The Septuagint shows that this interpretation ... was already current by 250 B.C. ...
The term [pepvn] here means the stipulation in the marriage contract ... by which the

husband promises a certain sum for the maintenance of the divorced wife or widow.3

The @epvn functions as a kind of Hebraism but not the kind familiar to students of the LXX.
The LXX uses @epvn in the sense not of the Vorlage’s 77 but of the rabbinic ketubah.
Michael Satlow gives a different interpretation of the evidence. He critiques
Bickerman for anachronistically imposing the rabbinic ketubah on the LXX’s pepvny. He
argues: “It may well have been that the Egyptian Jews of this period ... used only dowries for
marriage payments.”* He gives an alternative account of the emergence of the ketubah. A
rabbinic narrative presents the ketubah as the natural outcome of an organic development of

marriage gifts. One compact version of that tradition is found in the Tosefta.

TN2IND RANW TUW 12 NYAY 1PNT IRIAY 1PV 770 A0 7PAR XK TN2IND 0w AnwRN2

X7 7°N2IN5% PRI PRINK °7 NORT 2°021 95 79 2 79V2 HEX

I Bickerman, ‘Two Legal Interpretations of the Septuagint’, in Tropper (ed.), Studies in Jewish and Christian
History, 1, 195-217, at 2034, 206—7.

2 Lauterbach (ed.), Mekhilta de-Rabbi Ishmael, 445—6

3 Bickerman, ‘Two Legal Interpretations of the Septuagint’, 204.

4 M. L. Satlow, ‘Reconsidering the Rabbinic Kefubah Payment’, in S. D. Cohen (ed.), The Jewish Family in
Antiquity (Atlanta, GA, 1993), 133-51, at 136 n. 9.
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At first, when the ketubah was with her father, it was easy for him [sc. the husband]
to send her away. Shim‘on ben Shetah ruled that the ketubah should be with her
husband and he should write for her: All my possessions are sureties and warranties

for your ketubah. (t. Ketub. 12.1)!

Mordechai Friedman thought that “these texts must be seen as containing partial
reminiscences of ancient practices.”? Satlow disagrees and argues that this is fiction
fabricated “to yield a coherent historical explanation for a rabbinic legal institution.”3 Instead,
he argues that the ketubah was in fact “a rabbinic legal innovation of the first century C.E.”4
Aristotelian logic dictates that Satlow and Bickerman cannot both be right. The
ketubah cannot be both an innovation of the first century AD and attested in a translation
traditionally dated to the third century BC. Bickerman and Satlow give radically different
evaluations of the LXX but they share a determination to trace the source of the ketubah. In
that sense their interpretations of the evidence are a continuation of a debate already found
within rabbinic literature. The rabbis too were concerned with where “their” ketubah came
from. The Bavli quotes R. Shim‘on b. Gamliel as pleading for the abrogation of the ketubah

precisely because it had no scriptural precedent.

07910 "1277 KPX 770 57277 AR AWK N2 MR OROA 12 YR 120
Rabban Shim‘on ben Gamli’el says: The ketubah is not derived from the words of

Torah but from the words of the scribes. (b. Ketub. 10a).

I Satlow, ‘Reconsidering the Rabbinic Ketubah Payment’, 136. Variants of the same tradition can be found in y.
Ketub. 8.32b—c; b. Ketub 82b.

2 M. A. Friedman, ‘Mohar Payments in the Geniza Documents’, Proceedings of the American Academy of
Jewish Research 43 (1976), 15-47, at 25.

3 Satlow, ‘Reconsidering the Rabbinic Ketubah Payment’, 150.

4 Satlow, ‘Reconsidering the Rabbinic Ketubah Payment’, 149.
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Satlow was right to critique the anachronism inherent in Bickerman’s proposal. There is no
evidence for the word pepvn being used in the sense of the rabbinic ketubah—a pledge of
property in the case of divorce or death.

Satlow, however, makes an equally problematic assumption: the mere use of the word
@epvi must be a reflection of the practice at Alexandria. The LXX does not use gpepvn in the

normal sense of the word.

@epvi] eepviel avtnv avTd yovaika (Exod. 22:15b)

The recipient of this “dowry” is not immediately apparent. Depending on the definition of
oepvilo, this could be translated as: “with a dowry he will endow her as wife”, or: “with a

bride price he shall pay the bridal price for her as a wife for him” (NVETS).

6.4.2 The 7772 in the Hebrew Bible and the Elephantine Papyri

In the Hebrew Bible 7nn consistently indicates a gift from the groom to the bride’s father.
Shechem offers to pay a 77n to Jacob for Dinah (Gen. 34:12). David pays one hundred
Philistine foreskins to Saul for Michal (1 Sam. 18:25).! There is another text, which does not
use the key word mohar, but may reveal something about the purpose of the gift. Jacob
suggests to Leah and Rachel that they should all run away from Laban (Genesis 31). Leah
and Rachel agree. One of the reasons they cite is that Laban “has consumed our money”

(11903 NR 710K 03 7IRM).

! For a detailed study of the mohar and its function in society, see T. M. Lemos, Marriage Gifts and Social
Change in Ancient Palestine: 1200 BCE to 200 CE (Cambridge, 2010).
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Rachel and Leah answered and said to him: Do we still have a portion or inheritance
in our father’s house? 15 Are we not considered strangers by him? Because he has
sold us and he has consumed our money. 16 All the wealth that God has taken from
our father belongs to us and to our children. Now, do everything that God has said to

you. (Gen. 31:14-6)

There are competing understandings of Leah and Rachel’s answer. In one possible
explanation, Leah and Rachel expected an actual “inheritance” from their father (note pon
7%m1 in Gen. 31:14). But Laban has sons who would be first in line to inherit (Gen. 31:1).
The five daughters of Zelophehad did inherit their father’s property but their case is framed
as an exception. A special divine “oracle” is needed to break the rule of male inheritance
(Num. 27:7-11).! After a complaint by the Gileadites the first oracle is rendered practically
meaningless (Numbers 36). The daughters have to marry within their tribe to prevent
Zelophehad’s land from being transferred to another tribe.2

Millar Burrows gives an alternative explanation of Leah and Rachel’s answer. He
compares the Hebrew mohar to the Akkadian terhatum. He concludes: “The simplest

interpretation of the complaint of Laban’s daughters ... would be that Laban had used up

! Chavel, Oracular Law and Priestly Historiography in the Torah, 264: “If the oracular novellas are historicized
versions of the form of adjudication-records at the episodic level, which maintain the human initiative, the
Priestly history has the form of their origin story, inverting the relationship so that Yahweh largely initiates the
mass of legislation, but ongoing inquiry is envisioned—and prized.”

2 Kislev, ‘Numbers 36,1-12°, 249-51.
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their “bride-price,” whereas (by implication) he should have either given it to them or held it
for them in trust.”! The major commentaries have adopted this reading. Jacob gave Laban
fourteen years of his time, during which his property significantly increased. Leah and Rachel
expected to see a share in Laban’s profit from Jacob’s free labour. The ultimate goal of the
771 was not the compensation of the woman'’s father but the financial security of the woman
and her children. Bernard Jackson even argues that the mohar was, by this time, “an indirect
dowry”.2

Among the Elephantine papyri there are two marriage contracts explicitly mentioning
the 7713 A contract says Eshor paid a 17 of five shekels to the father of Mivtahiah (74D
B2.6, 449 BC). The attached list of property, however, counts the 771 among Mivtahiah’s
property. The same goes for the second contract. Ananiah says he has given an amount of
silver to the brother of Jehoishma (74D B3.8, 420 BC). The inventory, however, lists the 27n
as her property. How did the 27 end up in the woman’s possession? There are two possible
answers: either the man gave the 777 directly to his own wife or no one paid anyone anything
—it was a “legal fiction”.# In these cases, the groom and the bride’s father settled on a price
or picked a piece of property already in the woman’s possession that would nominally count
as a an.

If the property of the 77 was nominally in the woman’s possession or ultimately
destined for the woman’s benefit, pepvr] would have been a suitable Greek equivalent. This

explanation only works on the level of semantics. The LXX’s syntax complicates matters.

I M. Burrows, ‘The Complaint of Laban’s Daughters’, Journal of the American Oriental Society 57 (1937),
259-76, at 268.

2 B. S. Jackson, ‘The ‘Institutions’ of Marriage and Divorce in the Hebrew Bible’, Journal of Semitic Studies 56
(2011), 221-51, at 224.

3 R. Yaron, ‘Aramaic Marriage Contracts from Elephantine’, Journal of Semitic Studies 3 (1958), 1-39.

4 B. Porten, The Elephantine Papyri in English: Three Millennia of Cross-Cultural Continuity and Change
(Atlanta, 20112), 181 n. 17.
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6.4.3 The Greek pepvi
The LXXs translation of the law of seduction does not use gepvn in the normal sense of

“that which is brought by the wife” (LSJ).1

"Eav 8¢ amoton tig mopfEvov apuvioTtevtov Kol Koyun ot Het’ avtic, pepvi) @epviel
aOTV 00T Yovaika. 16 €av 6& dvavedwv dvavedon kol ur fovAntat 6 ToTnp avThc
dobvat adTV a0T@® youvaika, apydplov dmoteicel T matpl ko’ doov E6Tiv 1 EepVT|
TV TapOEvav.

If someone seduces an unbetrothed virgin and sleeps with her, he shall endow her
with a dowry as his wife. If he refuses and her father does not want to give her to him
as a wife, he shall pay her father as much silver as the dowry of virgins is. (Exod.

22:15-6)

The Greek @epvi] pepviel avtiv may be just a straight-forward translation of the Hebrew =mn
7177, The girl may be the direct object of the verb in the Hebrew text, she is not the first
recipient of the money: “he will marry her by paying the bride-price (i.e., to her father)” (77
71771°). In the Greek translation, it is not immediately clear who will receive the “dowry”
from the seducer: “with a dowry he will endow Aer” (pepvij epviel avtv). Some have
argued that the pepvilw has the exact same meaning as the Hebrew 17n, “to pay a bride-price
for someone”. The pepvn does not go to the bride but to her father.2 This leaves the
accusative avtv dangling as some kind of “adverbial accusative of respect” instead of the

object of the verb.3 This can only be true if we assume that the Greek verb here means

1 LSJ, 1922.

2 R.J. V. Hiebert, ‘Deuteronomy 22:28-29 and Its Premishnaic Interpretations’, Catholic Biblical Quarterly 56
(1994), 20320, at 209-10; NETS.

3 Hiebert, ‘Deuteronomy 22:28-29 and Its Premishnaic Interpretations’, 209.
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something else than it does in other Greek texts. In Greek texts the girl herself receives the
dowry. A Roman epitaph form Asia Minor tells the tale of a girl who died shortly after her

marriage (KILyk 1242.3-4).1

nap0évoc ovsa [K]opn eépvny Ela[yov mopd TaTtpdc] TOAMY Koi pHe[YaANV, ok
£€06]0mv d[€ mocel].
Because I was a virgin girl, [ received a great and expensive dowry from my father,

but I did not give it to my husband.

Although the verb gepvilw itself is extremely rare, we would expect the direct object to
indicate the recipient of the dowry. In the Greek papyri the verb is consistently used for
giving a “dowry” to the girl herself.2

The Greek @epvi normally indicates a gift from a father to his daughter, who in turn
lends her husband the right of use for the duration of the marriage (Hdt. 1.93.4; Eur., Hipp.
629). In Greek marriage contracts from Egypt, the pepvi] remains the inalienable property of
the woman. The husband has the right of use but—in contrast to Roman law—cannot do
whatever he wants with the dowry. Some women in Egypt wrote petitions accusing their own
husbands of taking unwarranted risks with their dowries (e.g., P.Tebt. 111 776). Many
marriage contracts stipulate that the dowry will return to the woman in the case of divorce.
Sometimes they specify that the man is liable for an additional fine of 50 to 100 percent,

especially if he committed adultery (e.g., P.Eleph. 11).3

! An alternative reconstruction reads: “... I received a great and expensive dowry from my father, but not good
(enough) for my husband (odk dyad]nv o[& mocet]).”

2 The occurrences are: “having been endowed by my father” (mepepviopévn 076 T0d TaTpdg pov) in P.Enteux.
9.8, third century BC; “endowed by our father” (pepvicBei[ca] vVmd 100 Totpog Nudv) in P.Lond. 11 177.15-6,
first century AD; “and when she gives her away to a man, to endow [sc. her]” (kai €av &y[d]dTot avTnVv dvdpi
oep[v]ielv) in UPZ12.15, 163 BC.

3 See Taubenschlag, Law of Greco-Roman Egypt in the Light of the Papyri, 90-7.
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Scholars have argued that “dowry” is the only meaning of gepvr|.! But there are a
handful of examples proving the word was more flexible. It could describe more than a one-

time gift from the woman’s father to the man.2

1. In bilingual Egyptian-Greek marriage contracts, @epv is attested as a translation of two
different kinds of marriage gifts. Pieter Pestman grouped all Egyptian marriage contracts
into three categories. Type A: the man gives a gift to the woman (Sp n s.hm.f). Type B: the
woman gives a sum of money to her husband (s 'n/). Type C: the woman gives money to
her husband in exchange for her maintenance (hd n ir hm.t).3 Greek subscripts to
Egyptian marriage contracts translate gifts of both type B—a gift to the man—and of
type C—a gift to the man for the sustenance of the woman—as @epvn (P.Tebt. 11 386;

P.Dime 111 39-40).

I G. Hige, Ehegiiterrechtliche Verhdltnisse in den griechischen Papyri Agyptens bis Diokletian (Cologne, 1968),
24: “Eine andere Bedeutung als Mitgift kommt dem Wort ¢epvi nicht zu”. S. Schorch, ‘Hellenizing Women in
the Biblical Tradition: The Case of LXX Genesis’, Bulletin of the International Organization for Septuagint and
Cognate Studies 41 (2008), 3—16, at 8 n. 14: “all external evidence ... unanimously exhibit the meaning
“dowry”.

2 There is, to my knowledge, one “classical” precedent for this use of pepvn. In Euripides’ Medea, Medea finds
out that her husband, Jason, is planning on marrying another princess, Glauce. She sends her two children with
gifts—a poisoned diadem and cloak—to the bride. She describes these gifts as pepvag (956).

Lalvuacbe pepvag Thode, ToAdeS, £G YEPOG

Kol T TVpAvve pokopig vouen 80te

QEPOVTEG 0VTOL d®PO PeUTTO OEEETAL.

Children, take these fernai in your hands.

Bring and give them to the ruler’s fortunate bride.
She will accept unsuspicious gifts. (Eur., Med. 956-8)

Classicists have given two explanations for this use of the word. Euripides presents a parody of marriage among
the Athenian upper classes: earlier on in the play, Medea had argued that women “buy” their husbands (Med.
223-24). Euripides’ use of @epvn is meant to “provoke the audience to reflect” on the function of marriage gifts
in society, see M. Mueller, ‘The Language of Reciprocity in Euripides’ Medea’, American Journal of Philology
(2001), 471-504, at 490-1. Alternatively, the word is “anachronistic”. Euripides wants to describe the archaic
custom—the suitor giving gifts to the girl’s family—but forgot the proper archaic word, &edva. Instead, he used
the word for the marriage gift in use at his own time. D. J. Mastronarde (ed.), Euripides: Medea (Cambridge,
2002), 210. Such anachronisms may have served a “pedagogic” function, reminding the audience that they’re
watching a story from the distant past but should still take seriously its moral implications. See P. E. Easterling,
‘Anachronism in Greek Tragedy’, Journal of Hellenic Studies 105 (1985), 1-10, at 9.

3 P. W. Pestman, Marriage and Matrimonial Property in Ancient Egypt: A Contribution to Establishing the
Legal Position of the Woman (Leiden, 1961).
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2.

In a transcript of a marriage contract the @epvn does not come from the side of the bride’s
family alone (P.Tebt. 111 815 fr. 4r, 223/2 BC). Ptolemaios, son of Stephanos, formally
acknowledges the receipt of a dowry of 700 drachmae from his wife, Theuxena. Then the
papyri says: “Stephanos provides 200 dr. out of the dowry” (Tapéyet Zrépavog Amod Tig
oep(Vilg) (dpayuag) o). Of this dowry 500 drachmae were given by the bride’s father and

200 by the groom’s father.

droporoyel [Ttorepaioc Xtepdvov Zolapeiviog Thc Emtyovilg | Exetv mapd Ogvteiung
g Hpaxieidov Kvpnviag peltd kvupiov vac. ? pepvnyv tiig awtig Bu(yotpog) |
Agvéévag yolkod icovopov (Spoyuig) v £9” dt TONGEW OLY|YPaPAS GvVolKeGiov,
€av 08¢ motpog a0Tig Hpajrhei[dov] . . m Ogvteipn fj Ocvééva my | [pepviy

........... . kot ... mopéyet
>1éavog amo TG eep(Viic) (dpayuac) o.

Ptolemaios son of Stephanos, a Salaminian of the epigone, acknowledges to have
received from Theutime, daughter of Herakleides from Cyrene with her guardian ...
the dowry of her daughter Theuxena, 700 copper drachmae, for which he shall make
a marriage contract, and if ... her father Herakleides ... Theutime or Theuxena ...

receiving for himself all the expenses ... Stephanos provides 200 drachmae out of the

dowry. (P.Tebt. 111 815 ft. 4r 1.2-10)!

These are rare exceptions to the rule, but they make an important point: for Theuxena’s

dowry to be valid, the word @epvi] must have been comprehensible, even when used in this

se€nse.

I B. P. Grenfell, A. S. Hunt, and J. G. Smyly (eds), The Tebtunis Papyri, Volume III, Part I (London, 1933), 297.
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6.4.4 The Justice of the Law of Seduction
The Covenant Code lays out two possible consequences for the seducer. If the father refuses,
the seducer still has to pay the value of a 77n. If the father agrees to give his daughter, the

seducer only has to pay the 2.

ARN? TN IR IWDTOR 16 1WRY T2 777 T ARy 33 APIRTR? WK 7202 VR AN
0 :NPN2T 7R3 Y A92 17
If a man seduces a virgin girl who has not been betrothed and sleeps with her, he
shall make her his wife by paying the bride-price. 16 If her father refuses to give her
to him, he shall weigh out silver according to the bride-price of virgins. (Exod.

22:15-6)

In the second scenario the seducer receives hardly any punishment at all. If he had pursued
the girl in the normal way, he would also have to pay the 7777. How is this a just consequence
for the crime of seduction?

The justice of the law of seduction was a matter of concern in antiquity. The
Deuteronomic Code models its own law of 7ape on the Covenant Code’s law of seduction,
but it attaches an extra punitive measure: “because he has humiliated her, he may not divorce
her all his days” (»»° 95 %W %97 K7 72y WK nnn) (Deut. 22:29).! The Temple Scroll merges

these two laws, attaching the clause of no divorce from the deuteronomic law of rape to the

1 On the literary relation between the Covenant and Deuteronomic “Codes”, see Levinson, Deuteronomy and the
Hermeneutics of Legal Innovation.
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case of seduction (11QT2 LXVI, 8-11).! Philo interpreted the dowry paid by the seducer as a
fine and adds two further conditions: “he [sc. the seducer] must not be at liberty to draw back,
or to make difficulties” (ute dvadvesBor v €€ovaiav €xétm unte moparteicOar) (Spec.
3.70).2 The tannaitic rabbis did allow the seducer (7in91:7 in rabbinic jargon) to divorce. If he
did, he would have to make three payments: “[for] indignity, [for] blemish and the
[prescribed] fine” (0121 0301 nw2) (m. Ketub. 3.4).3

The LXX expresses a similar concern over the justice of the law of seduction. The
LXX suggests that the seducer should provide the girl with a dowry, instead of her family:
“he (i.e., the seducer) will endow her with a dowry” (@epvi] pepviel avtnv). This appears to
be the interpretation of the Vulgate also: “he shall endow her” (dotabit eam). The translator’s
interpretation makes good sense if he assumed the biblical law to be governed by the same
conditions as contemporary dowries: the dowry remained in principle the inalienable property
of the woman. When compared to other ancient Jewish literature on the consequences of
seduction, the uncommon use of the word @epvn reveals the translator’s exegetical purpose.
The LXXs translator sought to balance the scales of justice by arguing that the seducer,

rather than the girl’s family, should pay for the girl’s dowry.4

I The reasons for he Scroll’s omission of “to grab” (¥an) and its use of “to seduce” (;ind) are a matter of debate.
It could a case of scribal amnesia, see J. M. Tucker, ‘A Closer Look at the Law(s) of Seduction and Rape in the
Temple Scroll’, in H. Drawnel and G. J. Brooke (eds), Qumran Manuscripts and Their Interpretation: Disparate
Traditions and Dissenting Opinions (Leiden, forthcoming). Others have argued that the Scroll’s conflation of the
laws is due to a merely semantic development, see Schiffman, Courtyards of the House of the Lord, 534.
Hauptman, by contrast, argues that the Scroll amounts to a denial of the possibility of rape, see J. Hauptman,
Rereading the Rabbis: A Woman's Voice (Boulder, CO, 1997), 80.

2 Colson (ed.), Philo, Volume VII, 518-9.

3 Danby, Mishnah, 248.

4 Joshua Levinson writes: “Every text creates its meaning by reacting to other texts ... We should try to
understand the text as an active participant in a multivoiced cultural discourse.” J. Levinson, The Twice Told
Tale (Jerusalem: Magnes, 2005), 26; cit. in Y. Blankovsky, ‘A Silent Revolution: The Talmudic Discussion about
Tort Law’, Jewish Quarterly Review 109 (2019), 1-23, at 1. Levinson is writing about midrash haggadah but
the same applies to early midrash halakhah.
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6.5 éxdiomm

6.5.1 Marriage in Athens and Ptolemaic Egypt

In Athens a legal marriage consisted of two ceremonies. 1) The €yyom or €yyomoig prior to the
wedding, during which the father of the bride “promised” or “pledged” his daughter to the
groom in the presence of witnesses. 2) The £kdocig on the wedding day, during which the
father “gave away” his daughter to the groom.! The precise relation between the &yyomn and
the €kdoo1g has been the subject of ancient and modern enquiry. Isaeus, for example, wrote an
oration on behalf of the heir of Pyrrhus, whose estate was valued at three talents. The
argument revolves around the question whether Phile was a legitimate or illegitimate
daughter of Pyrrhus. Isaeus wrote his oration to prove the illegitimacy of Phile, alleging that
she had been born of a mistress. In his oration, he refers in passing to the betrothal and giving

away of Phile’s mother.

6te 8" Nyyva kai £Eedidov 6 "Evdiog TV yuvaika, Enetpénete VUEIS ol Oglot TV 10D
aSeLP130D oD VueTEPOL ATV MOC §& ETaipac ovoav éxeive &yyvicol, SAA®G Te Kol
mapoyevésBat packovteg, 6te 0 AdEAPIOODS VUMV NYYLATO THV UNTEPO THY TAVTNG
KOTO <Tt0LG> VOpHoLG EEgv Yuvaikal[;]

Yet when Endius betrothed the woman and gave her in marriage, did you, his uncles
allow your own nephew’s daughter to be betrothed as his daughter by a mistress,
though you declare that you were present when your nephew took her mother to be

his wife in due legal form[?] (Isae., Or. 3.70)?2

I Harrison, Law of Athens, 1, 1-12.
2 E. S. Forster, Isaeus (Loeb Classical Library 202; Cambridge, MA, 1922), 117.

203



From such allusions to marriage customs, it is clear that—at least among the Athenian upper
class—pledging and giving away a woman were the two constituent parts of any legal
marriage.!

In Ptolemaic papyri the oral promise disappeared entirely. The reason for this
difference between Athenian and Ptolemaic law could be chronological or geographic in
nature. The oral promise could have disappeared over time by slowly growing obsolete
during the Hellenistic period. Little is known, however, about marriage customs outside
Athens. Other Greek cities may never have known the oral promise in the first place. The
extant evidence could be interpreted both ways. Joseph Méléze Modrzejewski argued once
that “some formalities disappear, like engyeésis”.2 On another occasion he argued that
“I’engyé pourrait avoir eu une portée territoriale limitée.”3 The evidence allows for both
explanations: the oral promise could have disappeared over time and it could have been
confined to Athens.

The ceremony of the &kdocig does occur in early Ptolemaic papyri. During the second
century BC, however, the formal handover from father to groom disappears from the
records.* A marriage contract from 92 BC, for example, documents the exchange of the

dowry. The couple, however, was already living together and there was no need for the father

I See the texts cited in Harrison, Law of Athens, 1, 6 n. 2.

2 J. Méleze Modrzejewski, ‘Greek Law in the Hellenistic Period: Family and Marriage’, in M. Gagarin and D.
Cohen (eds), The Cambridge Companion to Ancient Greek Law (Cambridge, 2005), 34354, at 349.

3 J. Méléze Modrzejewski, ‘Papyrologie et histoire des droits de I’ Antiquité’, Annuaires de I’Ecole pratique des
hautes études (1982), 297-320, at 303.

4 H. J. Wolft, Written and Unwritten Marriages in Hellenistic and Postclassical Roman Law (Philological
Monographs 9; Haverford, PA, 1939), 27: “During the second century B.C. at the latest the evolution reached
the point where it was no longer generally believed that ekdosis was a necessary condition of lawful marriage.
That final stage is certainly represented by P. Teb. 1 104 of 92 B.C.; the fact that contractants were content with
the homologia means from the viewpoint of marriage law, that the feeling had grown up that a marriage valid in
law could be contracted by mere de facto joining of the couple.”
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to give the bride away. Instead, the contract presupposes that the bride shall “continue” to live

with the groom.

[€]oto 6¢ Amolhwviat m[a]pd O1kickmt telBapyodca a[v]Tod Mg Tpocti[kd]v éotiv
yYovaiko avopog
Apollonia shall remain with Philiscus, obeying him as a wife should her husband.

(PTebt. 1104.13-5)!

Hans Julius Wolff speculated that the &xdooig “degenerated to a mere phrase”.2 The custom

became virtually obsolete and only lingered in the records as a legal fiction. There were good

reasons for this development.

1. The greater part of marriages in Egypt were informal. Because formal agreements deal
almost exclusively with the division of property,? such agreements were of no use to
people without property. For most people the implicit understanding that they were

“husband” and “wife” was equivalent to legal marriage. William Edgerton writes:

a legal marriage was constituted either by the mere fact that the couple regarded
themselves as husband and wife or by their explicit or implicit public recognition of

the fact that they so regarded themselves.#

I Grenfell, Hunt, and Smyly (eds), Tebtunis Papyri, Part I, 452.

2 Wolft, Written and Unwritten Marriages in Hellenistic and Postclassical Roman Law, 18.

3 W. F. Edgerton, Notes on Egyptian Marriage Chiefly in the Ptolemaic Period (Studies in Ancient Oriental
Civilization 1; Chicago, 1931), 1-2.

4 Edgerton, Notes on Egyptian Marriage Chiefly in the Ptolemaic Period, 5.
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2. The rise of written contracts documenting the value of the dowry made any oral
agreement superfluous.! The Athenian &€&kdoc1ig was an agreement between the bride’s
father and the groom in the presence of witnesses. The lawsuit between Endius and
Xenocles illustrates that the reliability of witnesses was sometimes contested.

The case, for which Isaeus wrote the defence, can be summarised as follows (Isae.,
Pyrrhus).2 Pyrrhus dies and leaves his property to his sister’s son, Endius. Endius dies.
Xenocles claims that his wife, Phile, was Pyrrhus’s daughter and therefore his heir.
Xenocles’s claim turns out to be false and he is convicted for perjury. Nicodemus,
Pyrrhus’s brother-in-law, testifies that he gave his sister in marriage to Pyrrhus and that
Phile is their daughter. Nicodemus is now, like Xenocles, accused of perjury. It turns out
that witnesses present at the ceremony of the £kdooig were close family members who
had a conflict of interest: telling the truth might mean that—in this specific case—their

granddaughter’s husband would not inherit.

These are major factors that contributed to the decline of the &kdooig. The £kdoaoig does,
however, occur in documents from Ptolemaic Egypt. Some Greek families stuck to the
custom of formally “handing over” the bride to the groom. A will from the late third century

BC specifies that after a man’s death his wife should “give away” their two daughters.

€y0660m d[& Apte]|pdd|pa tag Bulyatépag Tet[ | . ] xai Nucodv, didodoa pepviv

gxaoTL fjv av [avtit] | eaivn[ton amd td]v vmapyov[tmv.] av 8¢ [t]L mdint

1'U. Yiftach-Firanko, Marriage and Marital Arrangements: A History of the Greek Marriage Documents in
Egypt: 4th century BCE—4th century CE (Munich, 2003); Méleze Modrzejewski, ‘Greek Law in the Hellenistic
Period’, 343-54.

2 For a summary of the argument, see W. Wyse (ed.), The Speeches of Isaeus with Critical and Explanatory
Notes (Cambridge, 2013), 273-82.
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Artemidora should give her daughters, Tet... and Niko, giving each of them a dowry
from these possessions as she seems fit. But if Artemidora dies before giving away
our daughters, halve of my aforementioned vineyard and everything that happens to

it shall belong to Aristokratos, my eldest son. (P.Petr. (2) 1 25.25-30, 226/5 BC)!

The custom of giving away daughters continued to exist in the more traditional Greek-
speaking community. There were some differences from the Athenian custom. In the
Ptolemaic papyri, it was not only the bride’s father or the male guardian who could give his
daughter away—but also the bride’s mother. The oldest extant written marriage contract also

attests to this practice.

Aappdver Hpoaxdeiong | Anuntpiov Kooy yovaike yvnoiov mapd Tod Totpog
Agntivov Kdov kai tijg untpoc Ordmtidog éhevbepog | Erevbépay

Herakleides (the Temnitan) takes as his lawful wife Demetria the Koan, a free man a
free woman, from her father Leptines, Koan, and her mother Philotis (P.Eleph. 1 1.2—

4,311 BC).2

In exceptional cases the bride could give herself away in marriage to her own groom:

L Cf. PPetr. (2) 1 2.31, where the same word is used.
2 Rowlandson, Women and Society in Greek and Roman Egypt, 1656 [no. 123].
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Olympias daughter of Dionysios son of Maketas, with her own father Dionysios ...
as her guardian, has given herself to Antaios, an Athenian ..., so as to be his wedded

wife.” (PGiss. 12.8-11, 173 BC).!

There was no necessity for this custom. Other marriage contracts specify the value of the
dowry and the conditions of the marriage without mentioning the “giving away”. The courts
of Egypt recognised the validity of marriage entered in an informal way and the validity of
documents without an &kdocig-clause. The value of the “giving away” was merely cultural: it

distinguished the marriage as a traditionally Greek, formal, upperclass marriage.

6.5.2 A Semantic and Legal Ambiguity in Lev. 21:3

The Holiness Code in Leviticus details for which family members a priest may go into
mourning, and for which family members he may not. Since a priest would defile himself as
soon as he touched a corpse or as soon as he even stepped into a room containing a corpse,
the Holiness Code gives a precise list of family members for whom a priest “shall become
impure” (Xnv nifal) (21:2-3). In other words, a list of family members for whom a priest is
obliged to participate in the funerary rites. The list consist of close family members, including

a sister who has not “belonged to a man” (W°X? 7°7).

I Rowlandson, Women and Society in Greek and Roman Egypt, 168-9 [no. 126].
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YHWH said to Moses: Speak to the priests, the sons of Aaron. You shall say to them:
no one of his people shall be defiled, 2 except for a family member close to him, his

mother, his father, his son, his daughter, his brother, 3 his virgin sister, who is close to
him, who has not belonged to a man—because of her he may be defiled. (Lev. 21:1—

3)

It is not immediately clear what the idiom w°X? ;177 in itself means, and the combination of the
idiom and the condition of virginity (note 77102) complicates matters further. In Biblical

Hebrew w°R? 117 can refer to the act of getting married or the state of being married:

R TR TRV AR M TN RN Xan AER? f77m hang 1 mpn
Boaz took Ruth and she belonged to him as wife. He came in to her, YHWH made

her pregnant, and she gave birth to a son. (Ruth 4:13)

0 sy o Ay AARY-N2 N2k KT NOIYD A7ANT:

Abinadab’s son (in) all the height of Doar. Taphat, Solomon’s daughter, belonged to

him as wife. (1 Kgs. 4:11)

There is a possibility that the same expression refers to sex. That seems to be the meaning of

v XY 71°17 in Hosea.
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I said to her: Many days you shall wait for me. You shall not fornicate, and not

belong to a man—not even I to you. (Hos. 3:3)

Hosea has already “bought” (7712) the woman for fifteen shekels and an amount of barley
(Hos. 3:2). This woman could reasonably be said already to “belong to” (-2 1) Hosea.
Hosea’s words in v. 3 make more sense if w°R? 717 does not just refer to marriage. If the
expression also indicates sex Hosea’s prohibition is a “total ban on all sexual activity”.! Ruth

uses the expression in the same sense.

1033 °NT22 D) UKD T2{20 N7 O3 ATRN 27w RN *2 WN? N Ryl 3 197 i3 M
My daughters, return, go! I am too old to belong to a man. If [ were to say: there is
still hope for me, then I would belong to a man tonight and I would give birth to

children. (Ruth 1:12; cf. Ezek. 16:15)

The context is suggestive of the meaning. The timing of the action—*tonight”—and its
consequence—“giving birth to children”—suggest that w°x% 17 does not just refer to the
ceremony or status of marriage but to sexual intercourse.

The LXX’s translator rendered w°X? 17°77 as “to give away” (6kdidmpu) in Leviticus.

Kol €’ adeloT] mapOévm T £yyilovon avTd T 1N Ekdedopévn avopi, i TOVTOLG

pavonoetot.

I'F. I. Andersen and D. N. Freedman (eds), Hosea (Anchor Yale Bible Commentary 24; New York, 1980), 303:
“a total ban on all sexual activity, inside marriage as well as outside it.”
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... and because of a virgin sister who is close to him, who has not been given away to

a man, because of these shall he be defiled. (Lev. 21:3)

“To give away” (€kdidmpw) is not in itself a special word. It occurs frequently in Greek
literature and refers to all kinds of transactions (money, land, documents etc.).! This
particular use—the passive voice with a woman as subject—refers to “giving away” in
marriage, as attested in the documents cited above. To contemporary readers this was the only
ceremony marking the beginning of a formal marriage. Egyptian marriages could start
informally—i.e., just by living together—or marked by festive ceremony—which celebrated
the occasion but did not make a difference for the marriage’s legal status. Traditional Greek
marriages were different: they were marked by a ceremony where a parent “gave away” his
or her daughter to the groom. The papyri show that Egyptian Greeks attached cultural value
to this ceremony and stuck to tradition—even if there was no parent or guardian available to
give the bride away. The LXX, then, is only comprehensible with a knowledge of marriage
customs in Ptolemaic Egypt.2

The LXX does not stand alone in its effort to pinpoint for which sisters a priest may
go into mourning. The polyvalence of w°X 177 created a problem for the interpretation of
Lev. 21:3. If wK% 7°71 is constructed strictly as indicating marriage, a priest may only bury his
unmarried sister. What would happen if the girl was married but the marriage never
consummated? If, however, w°K? 7°11 is construed leniently it might include sisters who are

merely betrothed. What would happen if the girl died during the period between betrothal and

1 LSJ, 504; Preisigke, Worterbuch der griechischen Papyrusurkunden, 1, 441 [1925].

2 ¢kdidwpt occurs in the same sense in Exod. 2:21: “he gave Zipporah his daughter away to Moses as wife” (kai
£E€d0T0 Zempopav Vv Buyatépa adtod Mwuei] yuvaika). But here, it translates jn1. 1 Macc. 10:58; Sir.
7:25The LXX interprets this as a sister “who has not been given away to a man” (tf] un €kdedopévr avopti).
Similarly, the translator of the book of Ben Sira rendered “bring out a daughter!” (n2 Xx7) as “give a daughter
away!” (éxdov Buyatépa) in 7:25, perhaps reflecting subtly different assumptions about betrothal rites between
the sage in Jerusalem and the translator resident in Ptolemaic Egypt.
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marriage? What if the sister was betrothed but the betrothal broken off? Would a priest be
allowed to bury his sister in these cases?

The rabbis present various solutions.

N PR DN YA 9271 901 927 777 XAV DOIMIX 771 M R 027 701X INIR 13127 10
o

Our Rabbis taught: For a betrothed sister, R. Meir and R. Judah said, [a common
priest] may defile himself. R. Jose and R. Simeon said: He may not defile himself for

her. (b. Yebam. 60a)!

The opinion of R. Jose and R. Simeon has a parallel in the Targum Pseudo-Jonathan:

ARND 179 7237 XYY M KXY N2 VT ROIRA KDY 79 R2MPT RNDIN2 7ONNKRD

also for his virgin sister who is close to him, who is not betrothed nor as yet married

to a man, for her he may defile himself.2

The alternative interpretation of R. Meir and R. Judah—which allows a priest to bury his

betrothed sister—has parallels in the Vulgate and Maimonides’ Mishneh Torah.

et sorore virgine quae non est nupta viro

and for a virgin sister who has not been married to a man (V)

I Epstein (ed.), Babylonian Talmud, ad loc.
2 M. J. McNamara, M. Maher, R. Hayward (eds), Targum Neofiti 1: Leviticus and Targum Pseudo-Jonathan:
Leviticus (Aramaic Bible 3; Collegeville, MN, 1994), ad loc.
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that hath had no husband—this excludes a betrothed sister, for whom he may not
defile himself, even if the man to whom she is betrothed is a priest. (Mishneh Torah,

Shoftim 4.2.10)!

Rashi’s commentary is more specific. He glosses “who did not belong to a man” with “to the
bed” (20wn?). Only if the priest’s sister’s marriage was not consummated, is he allowed to
bury her.

The LXX is more than an update or an actualisation—an attempt to express old ideas
in new words. The LXX’s unusual translation of w°X? i1 shows that the debate over the
priest’s participation in funerals was already going on long before the rise of the rabbinic
movement. The LXX’s solution to the semantic and legal ambiguity was a particularly
Egyptian one—outside of the frame of Egyptian marriage customs it does not make sense. It

presupposes that “giving away” (ékdidmpu) a girl was the only legal requirement for marriage.

I A. M. Hershman (ed.), The Code of Maimonides, Book Fourteen: The Book of Judges (New Haven, CT, 1949),
168. Maimonides’ opinion is more complex. He attempts to differentiate precisely between the two criteria of
Lev. 21:3—i.e., “virginity” and not having “belonged” to a man.

AN UK A XD WY 1R MARE N30 IR 1707 MY XoIY 0 99 AN 77 Nuwn I w3 ning
K9 WK 0PN T ANNIY " WK NN N7 WK VoI Tan 7Y N3 N7 DY N "R 910) .Anom npuy? u3
1797 QNI XOTY °9 99 AN 7 N R 712 LD UKD AT
He is forbidden to defile himself for his married sister even if her husband is a priest, as it is aid and for
his sister a virgin, that is near unto him, that hath had no husband (Lev. 21:3). A virgin—this excludes
one that was violated or seduced. Lest one conclude that a sister who is of age, or who has lost her
virginity through an accident, be also excluded, Scripture adds that hath had no husband, that is, whose
changed condition was caused by a man; that hath had no husband—this excludes a betrothed sister, for
whom he may not defile himself, even if the man to whom she is betrothed is a priest.

In Maimonides’ opinion, the criterium of virginity takes precedence—and therefore a priest is not allowed to
bury a sister who was raped or seduced. But the criteria are also complementary: the law’s exception only
applies to a girl who lost her signs of virginity (m?102) because of sex with a man (w°X? 7°17). Maimonides wants
to have his cake and eat it. He takes the two criteria as independent and complementary.
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6.5.3 PYadin 18
A contract from the Judean Desert uses the very same word to describe the marriage between

Chtousion and Shelamzion, a Jewess.!

€€[€]oot[0 Tovda]c EAealdpov tod kai [XOovoi]ov[og Z]ehapy[t]odvny Vv idiav
Buyatépav avtod napbhévov Tovdat emkarovpéve KipBept vid Avaviov Zopaha,
aueoTEPOL Amd kKduNe Aivyaddv tic Tovdaia[c] évOade katapévovt[ec], elvar Ty
Zerapyio[vnv] Tovdatt Kippept yovaikay yopetnv tpog yapov k[otjvavioy Kotd
TOVG VOLLOLG

Judah son of Eleazar, also known as Khthousion, has given over Shelamzion, his
very own daughter, a virgin, to Judah, surnamed Cimber, son of Ananias son of
Somalas, both of the village of Gedi in Judaea residing here, for Shelamzion to be a
wedded wife to Judah Cimber for the partnership of marriage according to the laws.

(P Yadin 18.32-9, second century AD)

Scholars offer different readings of this marriage contract. Ranon Katzoff, on the one hand,
argues that this is effectively a ketubah in accordance with rabbinic halakhah (cf. m. Yebam.
13.2).2 Uri Yiftach-Firanko, on the other hand, maintains that “what has been performed here

is the good old Greek ekdosis.”?

1'U. Yiftach-Firanko, ‘Judaean Desert Marriage Documents and ekdosis in the Greek Law of the Roman Period’,
in R. Katzoff and D. Schaps (eds), Law in the Documents of the Judaean Desert (Supplements to the Journal for
the Study of Judaism 96; Leiden, 2005), 67—84, at 79.

2 N. Lewis, R. Katzoff, and J. C. Greenfield, ‘P.Yadin 18°, Israel Exploration Journal 37 (1987), 229-50; cf. N.
Lewis, The Documents from the Bar-Kokhba Period in the Cave of Letters: Greek Papyri (Jerusalem, 1989),
130; T. Ilan, ‘Premarital Cohabitation in Ancient Judea: The Evidence of the Babatha Archive and the Mishnah
(Ketubbot 1.4)’, Harvard Theological Review 86 (1993), 24764, at 252.

3 Yiftach-Firanko, ‘Judaean Desert Marriage Documents and ekdosis in the Greek Law of the Roman Period’,
80.
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That sharp distinction between Jewish and Greek marriage recedes from view because
of the LXX. The LXX already attest to the practice of giving away one’s daughter in

marriage—more than four centuries before Judah and Shelamzion got married.

6.6 Betrothal

6.6.1 In the Torah

The final example is not just one word that invokes a particular legal frame—it is a series of
misunderstandings informed by contemporary culture. Since the “pledge” (£yyon or
gyyimoiq) of the bride grew obsolete, there no longer was a period of betrothal—a period
prior to marriage that incurred any legal obligations.! In this respect Ptolemaic law differed
from both Athenian and biblical law. In the Hebrew Bible betrothing a woman incurs legal
obligations. Roland de Vaux argues: “Legal texts ... show that engagement was a recognized
custom with juridical consequences.””? The Covenant Code holds that a man who betroths a

slave girl to his son should treat her as if she were his own daughter:

TARAWYY NI URYN3R NITYY 11377ON)
If he has betrothed her to his son, he will treat her according to the judgment of the

daughters (Exod. 21:9)

I E. Liiddeckens, Agyptische Ehevertriige (Agyptologische Abhandlungen 1; Wiesbaden, 1960), 5: “Wir wissen
auch nichts genaues dariiber, ob es damals, wie jetzt in der islamischen Gegenwart, iiblich war, der Ehe eine
Verlobungszeit vorangehen zu lassen, die eine zwar losere, aber juristisch doch auch schon verpflichtende
Verbindung bedeutete.”

2 De Vaux, Ancient Israel, 32.
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It is unclear what the “judgment of the daughters” means. If the owner betroths the girl to
himself and breaks off the engagement, he has to “redeem” (7779) the girl and cannot sell her
to a “foreign nation” (*121 2¥) (21:8). A slave owner does not normally have these
responsibilities towards a slave girl. Under normal circumstances he does not have to let his
slave go free if she “displeases her master” (737X °1°va 11¥1) and he can sell the girl to
whomever he wants. The rights of a betrothed slave girl are different from the rights of a
unbetrothed slave girl. The betrothal had legal consequences.

The Deuteronomic Code distinguishes between the rape of a married woman, an
unbetrothed virgin, and a betrothed virgin (22:22-9). If a man has sex with a virgin betrothed
to another man, either both of them should be executed or—if it happened in the field—the
rapist alone should be executed (22:23—7). The Deuteronomic Code recognises the legal
status of a betrothed girl, effectively equating the “virgin girl betrothed to a man” (72102 W1

YRS nwRn) with “his neighbour’s wife” (17y1 nwx) (22:23-4).1

I WVW'%{ Dﬁ’;@f'ﬂg mjxgirq 24 ARy 2P Y2 UOR ARYM W’f?ﬁb hi7ghia) n?’m; RVE NTl:[l? 2

MR777Y WRITNRY Y TRYYN? WK 127799 q¥3T7NK S0 D713K32 DN DH7R0 XY T
If it happens that a virgin is betrothed to a man, he finds her in the city, sleeps with
her, and they are found, 24 then you shall bring both of them to the gate of that city
and stone them with stones—so that they die. The girl because she did not cry out in
the city. The man because he humiliated his neighbour’s wife. You shall remove evil

from your midst. (Deut. 22:23-4)

I Neufeld, Ancient Hebrew Marriage Laws, 145-7; D. 1. Block, ‘Marriage and Family in Ancient Israel’, in K.
M. Campbell (ed.), Marriage and Family in the Biblical World (Downers Grove, IL, 2003), 33—102, at 58.
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6.6.2 In the LXX
The LXXs translator misunderstood the nature of the biblical betrothal. They translated “you

shall betroth a woman” (w2 Xn nwX) into “you shall take a wife” (yovoika Anquym).

237500 X9 ¥R 072 12 2Wn-X9) 7120 N2 A3 0N WUR) WARD AWK
You shall betroth a woman but another man shall violate her. You shall build a house

but not live in it. You shall plant a vineyard but not use it.

yovaiko ANpyn, Kol avip €tepog €€l avTV oikioy 0ikodOUNGELS Kol 00K OTKNGELS
&V aOTH" AUTEADVA PLTEVCELS KO OV TPLYNOELS AVTOV!
You will take a woman but another man will have her. You will build a house but not

live in it. You sill plant a vineyard but not harvest it. (Deut. 28:30)

In the original the woman is raped before marriage, but in the translation the woman is
snatched away after marriage. “To take a woman” (yovaika Aapfdvewv) is a common formula
in Greek literature on marriage and marriage documents.! There is a certain irony to this
translation. Deuteronomy 28 was in itself an interpretation of Esarhaddon’s Succession Treaty
but the Treaty spoke of married women: “May Venus ... before your eye make your wives lie

in the lap of your enemy” (428).2 The author of Deuteronomy 28 “heightened” this curse by

1 See LSJ, 1026—7, under Aoppdavo I1.1.c.

2 On the relation between Deuteronomy 28 and the Succession Treaty, see J. Lauinger, ‘Esarhaddon’s
Succession Treaty at Tell Tayinat: Text and Commentary’, Journal of Cuneiform Studies 62 (2012), 87-123; B.
M. Levinson and J. Stackert, ‘Between the Covenant Code and Esarhaddon’s Succession Treaty: Deuteronomy
13 and the Composition of Deuteronomy’, Journal of Ancient Judaism 3 (2012), 123—40; H. U. Steymans,
‘Deuteronomy 28 and Tell Tayinat’, Verbum et Ecclesia 34 (2013), art. 870.
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having the violation occur before marriage.! The LXX undoes the effort by “ton[ing] down
the language”.2
The translator’s failure to recognise the difference between “betrothing” and “taking”

a woman is especially surprising since deuteronomic law is explicit about the distinction:

rrrrr

The man who has betrothed a woman but has not taken her shall go and return to his

home, lest he die in battle and another man takes her. (Deut. 20:7)

Elsewhere, the LXX’s translators render “to betroth” (w2& and 7v°) either as “to promise”

(xaBoporoyém) or as “to court” (LVNOTEV®).

KaBouoroyém
The Hebrew 7% occurs twice in the Hebrew Bible with a man as subject and a woman as
object—both in the passage on the slave girl.3 The LXX translates it as kaBoporoyéw both

times.

AIDT ATY) K7W AT 1y A§70N 8 107337 NN R¥N XD ARN7 I027NE R 190
IAPTAPY? N1I2T LAY MITY™ 12770K) 9 17172 AN TWRITRD 2931 0yY
If a man sells his daughter as a slave girl, she shall not go free when the slaves go

free. 8 If she is evil in her master’s eyes, who betrothed her to himself, then he shall

I Hendel and Joosten, How OId is the Hebrew Bible?, 111: “The curse of wife and home ... is heightened in
Hebrew by making the violation of the wife occur before marriage. The man has not yet consummated the
marriage when the “betrothed” is violated.”

2 J. W. Wevers, Notes on the Greek Text of Deuteronomy (Society of Biblical Literature Septuagint and Cognate
Series 39; Atlanta, GA, 1995), 440: “LXX tones down the language somewhat”.

3 HALOT, 419.
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redeem her. He shall not have the authority to sell her, because he betrayed her. 9 If
he betroths her to his son, then he shall do unto her according to the verdict of the

daughters. (Exod. 21:7-9)

€av 0¢ TG amoddTaL TNV £0vTod BuyaTépa oikéETLY, 0VK AmeleboeTaL HDOTTEP
AmoTpéYovaty oi doDAL.

8 &av N evapeotion T® Kupi® avThg v avTd Kab®UOAOYNGTO, ATOAVTPOGEL
aOTV* €0vEL € AALOTPIm 0V KVPLOG 6TV TOAETY TNV, 6Tl NOETNGEY &v aOTh. 9 €av
0¢ T® Vi Kaboporoyrontat VTV, KATA TO dtKoimpo TdV Buyatépwv Tomacel avTi.
If someone sells his own daughter as oiketis, she shall go free when the slave-girls
depart. 8 If she, whom he kathomologesato to him, does not please her owner, then
he will release her. He does not have the authority to sell her to another nation,
because he rejected her. 9 If he kathomologesetai her to his son, then he will do to her

according to the decree of the daughters. (Exod. 21:7-9)

The Hebrew “to betroth” (¥7X) occurs ten times in the Hebrew Bible.! The LXX translates

the verb as pvnotevm eight times, and as Aappdvo two times. LSJ offers “to betroth” as a

definition for kaBoporoyéw and pvnotedom, but it appears that the two verbs were used in

different contexts and with different nuances.2

Greek kaBoporoyém can refer to an oral agreement between the bride’s father and the

groom and overlaps with éyyvdwm, “to betroth”. This is clear from a short story about the

betrothal between Tiberias and Claudia told by Plutarch:

VHALOT, 91.
2 LSJ, 856, 1140.
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EOTIOUEVOV Y0P €V TOVTO TV iepémv, Tpocsayopedoos Tov TiEpiov kai
europpovnBeis, avtog Euvaro T Buyatpl vopeiov. deEapévou 0 dopévmg éketvov
Kol TG KaTavEGE®S OVT® YEVOUEVNG, €01V 0 ATITI0g 0TKadE TPOG AdTOV A0 THG
0V0pag €00V el TV yovaike peydAn i eovii Bodv, “’Q Avtiotia, v Kilavdiov
NUGV avopl kabmpordynka.”

For Appius, ... at a banquet of the augurs addressed Tiberius with words of
friendship, and asked him to become the husband of his daughter. Tiberius gladly
accepted the invitation, and the betrothal was thus arranged, and when Appius
returned home, from the doorway where he stood he called his wife and cried in a
loud voice: “Antistia, I have betrothed our Claudia. (Plut., Tiberius and Gaius

Gracchus 4).1

In the papyri kaBoporoyéwm occurs only once. The papyrus has nothing to do with
betrothal, however. It is about the decoration of bathhouse floors (P.Cair.Zen. IV 59665.18—

9).2

HUVHOTED®

The LXX’s use of pvnotedo in the context of betrothal is surprising. Michael Satlow writes:

I B. Perrin (ed.), Plutarch, Lives, Volume VI (Loeb Classical Library 98; Cambridge, MA, 1918), 151.
2 “He promises that the remaining floors are plastered.” ([td] 6& Aoi[na €3]ap\n/ KotomA[aotd | dv]ta
ko[Bopo]hoynoet).
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Not fully understanding the biblical notion of inchoate marriage, the Septuagint’s
translators replace it with a word denoting a semiformal agreement that marriage will

take place.!

Even Satlow’s “semiformal agreement” is a generous definition of pvnotedwm. Greek literature
uses the verb for men wooing, courting, and pursuing women. These actions do not
necessarily involve the bride’s father.2 In this respect Greek pvnotevw is substantially
different from Hebrew wR.

Hebrew 1R stands or falls by an agreement between the bride’s father and the groom.
In 1 Sam. 18:25, for example, Saul’s courtiers report to David that the king requires a bride-
price (171) of one hundred foreskins of the Philistines for his daughter Michal. David obliges,
delivers the foreskins, and marries Michal. Later on, David sends a message to Ishbosheth,

the son of the now-deceased Saul:

D°RYPD NPT ARR2 07 RPN WK 220NN WRTIN TN
Give me my wife, Michal, whom I betrothed with a hundred Philistine foreskins. (2

Sam. 3:14b)

The example illustrates the patriarchal nature of the betrothal in the Hebrew Bible. It is a deal
between the bride’s father (or a close male family member) and the groom—it does not

necessarily involve the girl at all.3

I Satlow, Jewish Marriage in Antiquity, 70.

2 Preisigke, Worterbuch, 11, 113 [1927].

3 E. Fuchs, ‘Structure and Patriarchal Functions in the Biblical Betrothal Type-Scene: Some Preliminary Notes’,
Journal of Feminist Studies in Religion 3 (1987), 7-13.
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Greek pvnotedo reflects a different configuration of the parties involved. To
puvnotevely a woman always involves the woman herself. In the Odyssey, for example,

Odysseus scolds the suitors:

oi T° dyaBnv 1€ yovaika kai develoio Bvyatpa

pvnotedey €06Amot Kai AAAMA0LS Epicmoty,

avtol Tol y' dmdyovst Boog kail igpa pijia,

KovpNg daita piloiot, kol dyAad ddpa d160dDGIV*

GAL" 00K AAAOTPLOV BloTOV VATTOLVOV £D0VGLY.

Those who wish to woo a lady of worth and the daughter of a rich man and vie with
one another, these themselves bring cattle and fat sheep, a banquet for the friends of
the bride, and give to her glorious gifts; they do not devour the livelihood of another

without atonement. (Homer, Od. 18.276—-80)!

It is this verb, pvnotedm, that the LXX’s translators use to render WX eight times. This has
far-reaching legal consequences. The Deuteronomic Code includes a series of four scenarios
of sexual misconduct, each with a different punishment. The gravity of the punishment

depends primarily on the marital status of the girl; the man’s status is assumed irrelevant.

1. Adultery proper, i.e., a man has sex with a married woman (?¥2 n9y2 nwx). Punishment:

both condemned to death (Deut 22:22).

I A. T. Murray and G. E. Dimock (eds), Homer, The Odyssey, Volume II (Loeb Classical Library 105;
Cambridge, MA, 1919), 221.
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2. Rape of a betrothed girl (7w %» 719102 1) in the city. Punishment: both condemned to
death by stoning (vv. 23-4).

3. Rape of a betrothed girl (7w R» 77102 1) in the field. Punishment: man condemned to
death by stoning, girl goes free (vv. 25-7).

4. Sex with an unbetrothed girl (7w X X% WK 77102 w1). Punishment: man pays fifty shekels

to the girl’s father, marries her, and has no right to divorce her (vv. 28-9).

The nature of the last three scenarios has changed in the LXX, because the “betrothal” is
absent. Instead the LXX speaks of “the courted virgin girl” (moig mapBévog pepvnotevpévn),
“the girl who has been courted” (trv maida v pepvnotevpévny), and “the virgin girl, who
has not been courted” (v maida Vv mapBEvov, fitic 0O pepviotevtan) (22:23, 25, 28).
Intelligent readers would not necessarily infer that marriage was preceded by an agreement—

whether formal or informal—between the groom and the bride’s father.

6.6.3 uvnotevw in the Papyri
In Ptolemaic papyri “to betroth” (uvnotedw) occurs only once. A certain Philotas argues that
Lysimachus should give his daughter, Nikaias, to him because she had been “betrothed” to

him:

&v T éveotdTL &[T]et pvnoltevcdunv Nelka[t]avy Avod|yov kai tod

onuafUvopévoy | avtiig matpog op[6]cavtog | ddogty £uol avt[f]v kai v |

otabgicav én’ g[v]tit pepyhv
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In the current year, I betrothed Nikaia daughter of Lysimachos. The said father has
promised by oath to give her to me (sc. as my wife) along with the dowry laid down

for her, and with which I agreed. (P.Polit.Iud. 4r.5-10, 134 BC)!

Since the wording of his argument relies heavily on the LXX, Philotas must have been a Jew.

Philotas notably infers that he should have received a “bill of divorce” (1o dnoctaciov

BuvPAriov).2

0 Avoipayog cuvnpuokey | dvey Adyov £1€pmt avopi | v Nelkatay mtpiv 1 Aa|Beiv
nap’ Epod 10 eifiopé[vov tod anogtaciov | [to] PuPAiov.
Lysimachos without good reason joined Nikaia to another man before receiving from

me the customary bill of divorce (P.Polit.Iud. 4r.19-24)3
Philotas refers to the biblical law of divorce (Deut. 24:1-4).4
‘Eav 0¢ 1 Adf1 yuvoika koi cuvolknon auth, Koi £éotat £av un ebpn xapwv Evavtiov

adTod, 8T EDPEV &V avTH doymuov Tpdyua, Kol ypayetl avtii Ppiiov dmootociov kai

dmaoel €1G TAC YEIpOG avTiC Kol ££0TOOTEAET ATV €K TG oikiag adTOD

1J. Méléze Modrzejewski, ‘The Politeuma’, in Keenan, Manning, and Yiftach-Firanko (eds), Law and Legal
Practice in Egypt from Alexander to the Arab Conquest, 477-82, at 480—1 [no. 10.2.3].

2 For other possible correlations between the vocabulary of the LXX and the papyrus, see R. A. Kugler,
‘Uncovering Echoes of LXX Legal Norms in Hellenistic Egyptian Documentary Papyri: The Case of the
Second-Century Herakleopolite Nome’, in M. K. H. Peters (ed), XIV Congress of the IOSCS, Helsinki, 2010
(Society of Biblical Literature Septuagint and Cognate Series 59; Atlanta, GA, 2013), 143-53.

3 Méléze Modrzejewski, ‘The Politeuma’, 481.
4 On this document, see J. M. S. Cowey and K. Maresch (eds), Urkunden der Politeuma der Juden von

Herakleopolis (144/3—133/2 v. Chr.) (P. Polit. Iud.): Papyri aus den Sammlungen von Heidelberg, Kiln,
Miinchen und Wien (Papyrologica Coloniensia 29; Wiesbaden, 2001); S. Honigman, ‘The Jewish Politeuma at
Heracleopolis’, Scripta Classica Israelica 21 (2002), 251-66.
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If someone takes a wife and lives with her, and it happens that she does not find
grace in his presence because he finds in her an unseemly thing, then he shall write
for her a bill of divorce and give it in her hands and send her away from his house.

(Deut. 24:1)

This is the only case from Ptolemaic Egypt where a “betrothal” is alleged to have incurred
any legal obligations. This may well have been the reason why Philotas decided to address
his petition not to the Ptolemaic magistrates but to the Jewish rulers (toig pxov[c])
(P.Polit.Iud. 4r.2). From the collection of papyri it appears that these rulers had jurisdiction in
the Jewish politeuma. Philotas anticipated that Jews would lend a more willing ear to his

grievance, since there was no precise equivalent for a betrothal in Ptolemaic law.

6.6.4 Other Evidence for Betrothal among Egyptian Jews
There are some passages in Jewish literature that illustrate the dubious nature of the betrothal
in Egypt.! In a dispute over the categorisation of mamzerim (“bastard children”) Hillel (5. 30

BC)? refers to the precise wording of Alexandrian marriage contracts (ketubot).?

I Brought to my attention by B. Cohen, ‘On the Theme of Betrothal in Jewish and Roman Law’, Proceedings of
the American Academy of Jewish Research 18 (1948-9), 67—135, at 69. On the dating of the Yerushalmi to the
late fourth century, see Y. Sussman, ‘Weshuv ‘al yerushalmi nezigin’, in Y. Sussman and D. Rosenthal (eds),
Mehgerei Talmud, Volume 1: Talmudic Studies Dedicated to the Memory of Professor Eliezer Shimshon
Rosenthal (Jerusalem, 1993), 55-134, at 132-3; Z. Safrai, The Missing Century: Palestine in the Fifth Century:
Growth and Decline (Palestina antiqua 9; Leuven, 1998), 64; L. Moscovitz, ‘The Formation and Character of
the Jerusalem Talmud’, in S. T. Katz (ed.), The Cambridge History of Judaism, Volume IV: The Late Roman-
Rabbinic Period (Cambridge, 2006), 663—77, at 665—7.

2 See b. Shab. 15a.

3 Belkin, ‘Levirate and Agnate Marriage in Rabbinic and Cognate Literature’, 326: “a betrothal in Alexandria
did non constitute marriage”.
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WY K2 PIWA 1A DL K2 TAR DOWI PWIPR KRITI0NIR 12 1w 0TI WY 1T 900 waT
21021 17 IOXIT 19°NINR N2IND 09 NI IR P90 07 MR 1IN 1012 MIWY? W2 0°nan 219
PRI AW NI INIRG °H NN 2N°2% 01aNwnA 12
Hillel the Elder scrutinised the common language [of the ketubah]. It happened that
when the people of Alexandria betrothed women, one person came and grabbed her
from the market. The matter came before the Sages. They sought to make their
children mamzerin. But Hillel the Elder said to them: Bring out for me the ketubah of
your mothers. They brought it out for him, and it said: When you enter into my

house, you will be my wife according to the law of Moses and Israel. (¢. Ketub. 4.9)!

The problem under discussion is precisely which children should be categorised as
mamzerim. The Sages argue that if a woman is already betrothed to a man she cannot marry
another man—the children born from the second union should be considered mamzerim.
Hillel disagrees. He uses the formulation of Alexandrian marriage contracts to prove his
point. These contracts allegedly contained an extra clause: “When you enter into my house,
you will be my wife etc.” Hillel applies the methods of scriptural exegesis (note w17) to this
formula, arguing that Alexandrian marriages only take effect at the moment the woman enters
the man’s house. The necessary conclusion is implicit: children born from the second union
(with the man who “snatched” the woman from the shuk) are legitimate children—not
mamzerim.

There is a flagrant contradiction between Hillel’s account of the Alexandrian betrothal

and Philo’s. Philo argued that to be betrothed is no different from actually being married:

I M. S. Zuckermandel (ed.), Tosefta nach den Erfurter und Wiener Handschriften mit Parallelstellen und
Varianten (Trier, 1880), 264. My translation.
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MEe06p16v tiveg DodapBévovoty adiknua eivar eOopdc kai potyeiog vVoyautov, dtov
opoloyion pev HILEPEYYLNOMGSL, UNTI® 08 TAV YAU®V EMTELEcHEVTMV ETEPOG
arotoog TG 1 kol Prachpevog gic opiov EAON. map’ Epol € kpitf) poyeiog Kol
1001 €0Tiv £160¢ 0 Yap Opoloyion Yapolg icodvvapodoty, aic avepog dvoua kol
YOVOIKOG Kol T0 GAAQ TAL €L GUVOSOLG £YYPAPETAL.

Some consider that midway between the corruption of a maiden and adultery stands
the crime committed on the eve of marriage, when mutual agreements have affianced
the parties beyond all doubt, but before the marriage was celebrated, another man,
either by seduction or violence, has intercourse with the bride. But this too, to my
thinking, is a form of adultery. For the agreements, being documents containing the
names of the man and woman, and the other particulars needed for wedlock, are

equivalent to marriage. (Philo, Spec., 3.72)!

Philo refers explicitly to contracts drawn up at the time of betrothal (note the middle-passive

voice of £yypaew).2 There is no reference to such documents in the Hebrew Bible. The rise of

this custom of drawing up marriage documents is, of course, well attested.

There are ca. seven marriage contracts among the Elephantine papyri (three “fairly

complete” and four more fragmentary).3 In accordance with Egyptian custom these

documents were no sine qua non for the validity of marriage. The contract for the

1 Colson (ed.), Philo, Volume VII, 519, 521.

2 M. Kister, ‘From Philotas to Hillel: ‘Betrothal’ Contracts and Their Violation’, Scripta Classica Israelica 21
(2002), 57-60.

3 Yaron, ‘Aramaic Marriage Contracts from Elephantine’, 1.

227



marriage between Ananiah and Tamut was drawn up when the couple already had a son.
The contract ratified the marriage—it did not initiate it.

2. When Tobias and Sara get married Raguel draws up and seals an “agreement”

(cvyypaen).

Kal €ékdAecev Zappav TV Buyatépa adtod kol Aafov The xE1p0g adThg TopEdmKEY
avtnv 7@ ToPo yovaikae kai einev T800 kot TOV vopov Mmvcémg kopilov advtnv
Kol dmaye TPOG TOV TOTEPA GOV” KOl EDAOYNGEV aDTOVG. Kol EkdAecey Edvav v
yovaiko avtod” kol Aafov Bipriov Eypayev cuyypagny, kol Eécepayicavto. kol
fp&avto écbiewv.

He [sc. Raguel] called Sara, his daughter, took her hand and gave her to Tobias as
wife. He said: Receive her, in accordance with the law of Moses, and lead (her) to
your father. He blessed them. He called Edna, his wife, took a scroll, wrote a

contract, and sealed (it). Then he began to eat. (Tob. 7:13—4)

But this document is drawn up around the time of marriage; it is not—strictly speaking—

a betrothal contract.

Philotas, like Philo, thought that the betrothal was a formal agreement. Unlike Philo, he did
not refer to a betrothal contract. He thrice claims that the girl’s father swore an oath to give
his daughter to him (P.Polit.Iud. 4.8, 12, 19). If Philotas’s case ever got a hearing, he would
have nothing to show in support of his argument except an undocumented and unverifiable

claim to the father’s oath.
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6.6.5 Later Use of upvnorevw
Greek literature normally uses pvnotevo in the sense of “to court (a woman)”. References to
formal betrothal agreements from the Ptolemaic period are very scarce. It seems unlikely,
therefore, that the LXX’s use of the word invoked the particular frame of betrothal. Greek-
speaking readers would not have understood pvnotebm as a reference to a betrothal—a
period before marriage that incurred legal obligations. This changed.

In AD 312 a groom’s father writes to the prefect to accuse the bride’s parents of
giving the bride to someone else. The irate father argues that the bride’s parents had long ago

promised their daughter, Taeus, to his son, Zoilos.

HYNOTEVGOUEVOL OV TOTVVV NUETEP VIR Zoid TV Thg Beiog pov | [...... T0G
Bluyatépa Tagdv 10 Tovv[o]ua €k vnmiag NAKiog Tpog yapov Kowvavioy Kol &V T@
petobL T | [unTpog ...... Jtog tetele[vTnKVING Kal ToD AVEPOC AT ZaKADVOG
£tépa yovauki kowvovioav[to]c | [tod fiov Ka]povtiep 0 tovvo[pa], [AJapouévov thy
0TIV A0 Ao TG THS UNTPOG TELELTG | [EKkNOOUNY &V TO]G0UTM XpOVe [Kab]dmep
1dtog Buydtpog kal tva pn ToAhd Aéym tod Yapov, KaAésav|[Tdg pLov @ilo]ug Tovg
naidag [ov]vé[{]evéa kai ta elwBdTa Gnavta drerAnpwaoa. 6 Toivov Zakadv, | [ék
mlavoroyi]ag tiig £avtod yovauk[0]g Kapovtiov, feBodinton tov yapov &v cuvyiot
oo, Tov |[—ca.10—y]leyevnuévov, n[ploedot &[ov]wv, ¢ avtod un einedtoc:
Kol €K ToOVTOL ApTasag TV KOpNY | [evAdccel Top’| adTd.

I mnésteusamenou my aunt’s ... daughter, called Taeus, to my own son, Zoilos, from
the time of their youth for the communion of marriage. But in the meantime her
mother ... died and her husband, Sakaon, married another woman, Kamoutis by name,

taking his child with him after her mother’s death. In this period I was concerned (for
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her) as if for my own daughter. Sakaon, however, ... of his own wife, Kamoutis,
wanted to break up the marriage, ... of the marriage gifts, as if he had not received
them. Therefore he took away the girl and keeps her with him. (P.Sakaon 38.4-12, AD

312)

In this instance pvnotevewy preceded the actual ydpocg, “wedding” (note the gen. abs. in the
aor., pvnotevcapévov). It took place a long time before the marriage: the couple were
betrothed “since the time of their youth” (ék vnmiag nAikiag). The author of the letter thought
it improper to change anything about the agreement in the period “in between” (év 1®
peto&y) the agreement and the ceremony.

A long fragment of a marriage contract from the Dioskoros archive also mentions a
“betrothal” (pvnoteia). This betrothal is a formal agreement between the fathers of the bride

and groom. The contract frequently reminds the recipient of the agreement’s formality.

mamp Buc[to]pog iatpdg npoy[eypapi(évog) T]d mpotpiuéve [e0r]afeotd]te
Toay[vn] .... | mepi Tiig koopotdng avtod Huyatp[og Buctwpivng] mapbévov, €etdv
QOTOV TOOTNV ... | [3186Va]L TPOG VOOV YALOY, KoL TaDTNV EUVNOTEVSUT® VRE[p]
70(D) 010D vieD [A]p[oDTOC], ... | Tfig MYNOTING KATA VOLOUS GVGTACNG KO
xwporapifo] t[e] ovv[axBe]vtog peta[Ep avtdv | d]upotépov

Father Victor, the doctor, wrote to the aforementioned ... John ... about his most
beautiful virgin daughter Victorina, ... in lawful marriage. He betrothed her to his
own son Aphous ... after the betrothal was established according to the laws ... and

contracted between the two of them. (P.Cair.Masp. 1 67006v.6—-10, c. AD 567)
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The fathers, Victor and John, arranged the betrothal between their children, Aphous and
Victorina. The marriage contract spells out “the betrothal was established according to the
laws” (tfig pvnotiog katd vopuous 6votdong). The betrothal is an agreement between the
fathers about the bride and groom (see also SB XVI 12574; SB XXIV 15913). The bride and
groom themselves do not have any say in the process. The use of pvnotedo in this sense is
different from the classical use of the verb, where it invariably involves the lovers
themselves. Before or during the Roman period pvnotebwm started to refer to a binding
agreement between the parents. Precisely when this shift happened, we do not know.

There are some indications that this shift began long before the fourth century AD.
The gospels use pynotedo to describe the relation between Mary and Joseph at the time of

Jesus’s birth.

Tod 8& 'Incod Xpiotod 1) Yéveoig obtme Nv. wvnotevdeiong thic untpog adTod Mapiag
@ Toone, Tpiv §j cuVELDETV adTOVG EVPEDN €V YaoTpl Eyovoa £k TvEHLOTOC yiov.
The birth of Jesus Christ was as follows. His mother Mary was betrothed to Joseph.
Before they came together, she was found to be pregnant from the holy spirit. (Matt.

1:18b; cf. Luke 1:27; 2:5)

The presupposition is that there is a period prior to marriage during which it is improper to
“come together” (cuvépyopan).!

Why did the LXX’s translator use the word? Perhaps he used it as a translation for “to
betroth” (1K) for want of a better alternative. Because the Greek words describing a formal

agreement prior to marriage (e.g., £yyvdwm) had become obsolete, the translator forced

1 Cf. 1 Macc. 3:56.
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puvnotedo into use. This use extended the meaning of pvnotedw. Words not only “invoke”
frames; repeated use also redefines the frames themselves. The “frames” of frame-semantics
are no Platonic ideas that exist outside of the actual use of words—the use of words in certain
contexts bends and extends their meaning. That is what happened with pvnotevw: through its
repeated use in the translation of biblical law—where the relationship before marriage does
make a legal difference—some started to think it was a legally-binding agreement.

The evidence does not allow for the conclusion that the translators were the prime
movers of this semantic development. The word might have been used in this way before the
translation project—but no written evidence survives. It is, however, suspicious that the
earliest attestation of pvnotedm in a more formal sense stems from a document whose author

was familiar with the LXX.

6.7 The LXX as a Civil Law Code

6.7.1 The Evidence of the Papyri

There are good reasons to suspect that the LXX was used as a civil law code.! P.Polit.Iud is a
collection of 20 papyri from the Jewish politeuma—an ethnic community allowed to live by
its own rules—at Herakleopolis (dated to 144—132 BC). One of the papyri refers to “the
required bill of divorce” (10 gifopélvov 10b drogtaciov | [t0] BuPriov) (P Polit.Iud. 4.22-4).
The letter almost certainly refers to the LXX because the LXX uses a very similar phrase—
i.e., Bipriov drooctaciov (Deut. 24:1, 3)—and because no such document of divorce was

required under Ptolemaic law.2 The verdict that the “rulers” (&pyovteg) rendered in this case

1], Méléze Modrzejewski, ‘Law and Justice in Ptolemaic Egypt’, in M. J. Geller and H. Machler (eds), Legal
Documents of the Hellenistic World (London, 1995), 1-19; id., ‘The Septuagint as Nomos’,183-99.

2 Cowey and Maresch (eds), Urkunden der Politeuma der Juden von Herakleopolis; Honigman, ‘The Jewish
Politeuma at Heracleopolis’, 251-66.
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is, of course, unknown. There is a possibility that the reason why Philotas, the plaintiff,
alluded to the LXX and insisted that the bride’s father swore an oath was that his claim was
ultimately undocumented and unverifiable. Philotas’s chances for winning the case and
winning back his fiancée were not looking bright.

In addition to this second-century document, there is a third-century petition referring

to “the civil law of the Jews”:

aotkodpot V1o Tovadov Tovdaiov .....]J.ov. cuvypaya[pévov] | yap avtod pot &x[—
ca.?—]oMtikov Tdv [Tov]|daimv Exev pe yov[aika
I am being wronged by Jonathas, the Jew ... He has agreed in accordance with the

law of the Jews to hold me as wife. (CPJ 1 128.1-3, 218 BC)!

Although the wording of this particular papyrus is not reminiscent of the contents of the
LXX, the reference—or rather: the possible reference—to “the civil law of the Jews” has
invited speculation about the use of the LXX as a civil law of the Jewish community.

It must have been possible to invoke the LXX in Ptolemaic courts—in theory at least.
The defendants in a dispute over the ownership of a house in Thebes famously invoked a
Greek translation of the Egyptian “law of the land” (tod tfig ydpoag vopov) (UPZ 11 162 fr.
4.17; cf. fr. 7.12). The judges recognised the legal validity of these documents and the
Egyptian family won their case (UPZ II 162). They regained possession of the house.
Egyptians before Greek judges—i.e., the ypnuotiotai who dealt with administrative matters
—could cite Greek translations of Egyptian documents (in the Demotic script) and win their

case. It stands to reason that other ethnic groups living in Egypt might well do the same.

I'V. A. Tcherikover and A. Fuks (eds), Corpus Papyrorum Judaicarum, Volume I (Cambridge, MA, 1957), 237.
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At the moment, however, the LXX’s use in Egyptian courts remains speculative.
There are ample papyri attesting to Jews appearing in Greek-speaking courts (e.g., CPJ 1 19).
But there is as of yet no document proving Jews cited the LXX in a Greek court. The petition
of Philotas, which alludes to the LXX, was brought before Jewish “rulers”—not before Greek

judges.

6.7.2 The Evidence of the LXX

Philotas presumed a council would lend a willing ear to the LXX. This does not, however,
have any bearing on the question of the LXX’s original purpose. Whether the translators ever
intended their document to be used in a court of law remains an unanswered question.! There
are, of course, no external documents testifying to the intended purpose of that translation—
unless we are willing to accept the account of the Letter of Aristeas. The Letter incidentally
uses the word vopoc to refer to the contents of the translation and its original (e.g., 312-3).
Aristeas, however, takes pride in the “law” not because it has the potential of deciding

29 ¢C

complicated cases but because it is of divine origin, it contains words of “wisdom”, “piety”,
“righteousness”, “purity”, “truth”, “reason”, and following its precepts leads to a “good life”
(3,31, 131, 127, 139, 161). Whether the law could be applied to render incisive verdicts is a
question that the Letter does not answer.

The only evidence that can be used to answer the question of the LXX’s original

purpose are the contents of the LXX itself. Despite the overlap in the vocabulary and the

! Honigman, The Septuagint and Homeric Scholarship, 108: “Recently published documents may well lend
renewed credibility to the view that the LXX was used as a document of reference in a legal context — if not as
its primary goal, then at least as a derivative sphere of use.” Ibid., 111-2: “The evidence is too uncertain to be
conclusive. It is undeniable, however, that the hypothetical reading in CPJ 1 128 received additional weight after
the publication of the Heracleopolis archive. If this reading is, indeed, to be maintained, the assumption that the
Septuagint was used as a legal document from the beginning would need to be considered seriously. However,
there would still be a step to go through before concluding that legal use was the initial purpose of the
translation of the Pentateuch. Derivative uses of the translation could, after all, evolve within a short time after
its completion.”
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legal papyri, which is well researched, there is no reason to suspect that the translation aimed
at practical applicability in the courts. There are some passages within the LXX that lack the
clarity required for applicability. Some passages relish in an ambiguity that would have made
it very difficult to use the LXX as a civil law code. The deuteronomic law of divorce, for

example, lays out the acceptable grounds for a man to “send away” his wife:

1031 NP 790 A7 AN3) 13T MY A RYR™D PPYR MRERN K70K 757 AU AWK WK IR

man ATYY AT3
If a man takes a woman and marries her, and it happens that she does not find grace
in his eyes, and he finds in her ‘erwat davar, then he shall write a document of

divorce, give it in her hand, and send her away from his house (Deut. 24:1)

The crucial phrase specifying the reasons why a man may dismiss his wife is tantalisingly
vague: “the nakedness of a thing” (727 m17w). If the LXX’s translation was intended to
function as a civil law code—as it was made to be by Philotas—, one would expect the LXX
to produce a more precise rendering. It does not: “because he found in her an unseemly thing
[Goynpov pdayua]”.! The LXX resists any attempt at specification, making it no less easier to
decide what is and what is not a valid reason for divorce in the eyes of the law. A judge trying
to decide whether a man was right to dismiss his wife would find in the LXX no great source
of help. These ambiguities, of which there are many, make it unlikely that the LXX was

intended to be used as a civil law code.

1 Vermes, ‘Bible and Midrash’, 206.
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The Goring Ox
The law of the goring ox has been at the centre of the study of biblical law because it
condemns the homicidal animal to death by stoning. Since this case is without precedent in
the Ancient Near East, scholars have deduced that there was something special about the
value of human life in ancient Israel.! The structural and verbal similarities between the
biblical law and the Ancient Near Eastern laws on goring oxen led some to believe there must
have been a common tradition of jurisprudence,? or even that the Covenant Code was a direct
literary descendant of the Code of Hammurabi.3

The biblical law of the goring ox makes a distinction between the first-time offender

and the ox that already has a reputation of violence.

PoYATDN 2P0 MW AWK IR UOR N WY 89 Yoy Tim oty Tann X3 mii i ol

i¥a Nn MY aRY? aBY YRy Iy 91 adhw Dinnn R ma 19w 03 v iR 36 [L..] mnpy
o iy~ npm
If the ox was goring yesterday or before, and it was known to the owner, but he did
not guard it and it killed a man or a woman, [then] it shall be stoned and its owner
too shall die. ... 36 Or [if] it was known that the ox was goring yesterday or before,

and its owner did not guard it, [then] he shall repay an ox for an ox and the dead (ox)

shall belong to him. (Exod. 21:29, 36).

! Greenberg, ‘Some Postulates of Biblical Criminal Law’, 5-28; J. J. Finkelstein, ‘The Ox that Gored’,
Transactions of the American Philological Society 71 (1981), 1-89.

2 R. Westbrook, Studies in Biblical and Cuneiform Law (Cahiers de la Revue Biblique 26; Paris 1988); Levinson
(ed.), Theory and Method in Biblical and Cuneiform Law.

3 Wright, Inventing God's Law.
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The severity of the punishment for the ox’s owner depends firstly on the victim—the owner
gets away with a fine if the ox killed another ox (21:35—-6)—and secondly on the owner’s
behaviour: if he was aware of the ox’s resumé of violence he should have “guarded” the ox.
“If he hasn’t guarded it” (137w> &?1) then the consequences are more severe. The owner
himself can even be sentenced to death if he has not taken the right precautions. What these
precautions are—or what it means to “guard” ("nw)—is not immediately clear from the text
of the law.

The tannaitic rabbis wondered precisely what the standard of “reasonable care” was.!
In the Mishnah R. Meir is quoted as suggesting that the owner is still liable if he “tied [the
ox] with a halter, or shut it in properly” (1873 12192 21,7702 ... Wp) (m. B. Q. 4.9).2R.
Judah disagrees, implying that tying up and shutting in are good ways of “guarding” an
aggressive animal: ““... if it was an attested danger, he goes free, it is said, And he did not
guard it, but this one was guarded”. R. Eleazar comes up with the most radical definition of
guarding an ox: “There is no other guarding than the knife!” (720 Xo& 77w 17 1°X).3

At first sight the LXX suggests something similar to R. Eliezer’s knife-solution. The
LXX condemns the owner to death if the ox was a safety risk and the owner did not davion

it.

gav 8¢ 6 Tadpog KepaTIoTNG N TPO Thg £Y0EC Kol TPd THG TPiTNG, Kai SropapTOp®VTOL

@ Kupi® avTod, Koi Un deavior avtov, avéAn o¢ dvopa 1j yuvaika, 0 Tadpog

I The phrase “reasonable care” is from classic definition of negligence, see Donoghue v Stevenson, 1932 SC
(HL) 31.

2 Danby, Mishnah, 337-8.

3 Philo gives a similar interpretation: “If the owner of the animal knowing that it is savage and wild has not tied
it up nor kept it shut up under guard [purte Kotadnon unte Kataxkieicog euidrn], ... he must be held guilty as
responsible for the death” (Spec. 3.145). Note that Philo uses the verb puidttm, which seems closer to the
Hebrew than any known version of the Greek Bible. The range of options Philo gives to the ox’ owner—tying
up and shutting in—are similar to the options dismissed by R. Meir and accepted by R. Judah: 2wp and %v1. But
Philo does not go quite as far as R. Eliezer.
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MBofoindnoetat, kol 6 KOplog avtod tpocamobaveital. [...] 36 éav o0& yvopilntol 6
Tadpog OTL KEPATIGTNG E6TLV PO THG £YOEC Kal PO THS Tpitng Muépag, kol
Stapepoptupnuévol Aty T@ Kupim adtod, kai pry deavion avtdv, droteicel Tadpov
Avti TaVPOV, O € TETEAELTNKMOG AT EGTOL.

If the bull was goring before yesterday or before the third [sc. day], and they [?]
testified to its owner, but he did not do away with it, and it killed a man or a woman,
the bull shall be stoned and its owner shall die too. ... 36 If it was known that the bull
was goring before yesterday or before the third day and they had testified to its
owner, but he did not do away with it, he shall repay bull for bull but the dead one

shall be his. (Exod. 21:29, 36)

Although 7w occurs some 450 times in the Hebrew Bible, the LXX’s translators rendered it
as agavilm only in these two cases.! Modern scholarship has used the evidence of the LXX to
support two very different theories. First, the LXX has been used as a textual witness of the
Hebrew Bible: the apparatus of the BHS suggests that kai un deaviorn avtov is a translation
of “and he has not destroyed it” (1 7nw° R9) instead of “and he has not guarded it” (X
1171w°). Bernard Jackson argues that this is in fact the primary reading and the MT a
secondary development.2 He has three main arguments to support that hypothesis: the LXX,
R. Eliezer’s opinion (m. B. Q. 4.9), and Josephus’s Antiquities.

The evidence of Josephus’s Antiquities could support both readings. Josephus does

say that “[a]n ox that goreth with its horns shall be slaughtered by its owner [0 deomdtng

L E. Hatch and H. A. Redpath, 4 Concordance to the Septuagint and the Other Greek Versions of the Old
Testament (Including the Apocryphal Books (3 vols.; Oxford, 1897), I, 181 mark the occurrences of apavi{m in
Exod. 21:29, 36 as if it they had no equivalent in the MT.

2 Jackson, Essays in Jewish and Comparative Legal History, 122—4; id., Wisdom-Laws, 271-2; cf. Sarna, The
JPS Torah Commentary: Exodus, 128.
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aroocattétm]” (Ant. 4.281). Only a little later on Josephus also says: “if the owner himself
be convicted of not having guarded it [ur vAa&auevog], he shall die”. The Antiquities
provides stronger support for the masoretic reading of 7w than for Tmw. Josephus has
restructured the law, making the first line—*“[a]n ox that goreth with its horns shall be
slaughtered by its owner”—an inclusive summary of the cases that are to follow. Josephus
appends the only case where the ox remains alive—where a tame ox kills another ox—at the
very end of the law, as if it were an exception to the rule (4nt. 4.282). The rule, according to
Josephus, was that every goring ox should be slain. The Antiquities provides stronger support
for "nw than for THw.

The second theory built on the LXX is that of Frankel’s Einfluss. Frankel argued that

the translator “may have had a halakhic opinion in mind”, citing R. Eliezer’s knife-solution:

From this dgavio it cannot be concluded (as some want) with certainty that the
translator read 1171w". Instead, the translator had in mind a halakhic opinion, which
determines: 120 XoX 7w 17 7R, “for a goring ox there is no guarding but the knife”,

1.e., he must be removed.!

Greek apoavifow can mean more than either “to get something out of the way” or “to destroy”,

as already noted by by Le Boulluec, Sandevoir, and Wevers.2

I Frankel, Einfluss, 93: “Aus diesem dpavion is nicht (wie Einige wollen) mit Sicherheit zu schliessen, der
Vertent habe 117'nw" gelesen, sondern mochte er hier eine halachische Meinung im Auge haben, welche
bestimmt: P20 RoX 77°mw 12 PR ,,fiir einen stossigen Ochsen gibt es kein Bewahren als das Messer”, d. i. er muss
aus dem Wege geschafft werden.”

2 Le Boulluec and Sandevoir, L Exode, 222: “L’hypothése d’une lecture différente de I’hébreu n’est donc pas
décisive ici”. Wevers, Notes on the Greek Text of Exodus, 336: “In spite of the warning, however, the owner did
not put him away, apavion, probably in the sense of put away under guard; the word can also mean “destroy,
kill,” but that is hardly intended here, since MT has 17nw>.”
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The transitive verb derived from the root pav—, prefixed with the alpha privative, can
be used for various ways of “making something or someone unseen”. There are, of course,
many texts where dpavim is used in a sense of “to destroy”. A report from the third century

AD contains this phrase:

0VOEV NPAVICEV | O IMMOTOTALG

the hippopotamus did not éfanisen anyone. (P.Oxy. 1X 1220.20-1)

But there are exceptions, texts where deoavilm does not mean “to destroy”. Aristophanes
makes a character in his Ploutios say: “and the god immediately disappeared into the temple”
[0 Bed¢ ... neavicey avTov]” (740-1).!1 Xenophon describes the behaviour of young pigs:
“when the hounds find them ..., they quickly vanish into the wood [gig v DAnv deaviletar]”
(On Hunting 10.23).2 Aristotle writes that people are more likely to steal “the things that can
be easily hidden [6 moAhayoD dpavicat edmopov:] ... and those things that can be hidden in
small places [kai &v pukpoic tomotg dpaviCopeva]” (Rhetoric 1373b32-35). These passages
use agavifm in the a sense of “concealing, hiding, keeping away from the public eye”.

If they wanted to, both R. Judah—who suggested that “to guard” an ox means to “shut
it in properly”—and R. Eliezer—who favoured killing the ox—could have based their legal
opinions on the LXX’s wording. The LXX’s apavilw beautifully captures a range of legal
opinions: it can be understood to mean “to kill” but also “to hide” (as Aristophanes,
Xenophon, and Aristotle used the word). It could have been a translation of both “nw and

Y.

1J. Henderson (ed.), Aristophanes IV (Cambridge, MA, 2002), 530—1
2 E. C. Marchant and G. W. Bowersock (eds), Xenophon VII (Cambridge, MA, 1925), 440-1.
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The Morrow of the Sabbath
The second example of ambiguity comes from Leviticus 23, which describes the rituals of the
pesah festival. The law demands that an ‘omer, a “barley offering”, be brought naws namnan,

which is typically translated as “on the morrow after the sabbath” (KJV).

7120 3973 NAWT NRR 03NN M 397 MYTTN A7
He shall wave the barley before YHWH, at your will, on the morrow of the naw the

priest shall wave it. (Lev. 23:11)

Because the festival of pesah lasts seven days and the first and last day of the festival are
days of rest (23:6), it is not entirely clear which day naw refers to. It could be the first day of
pesah, the last day, or the Saturday during the festival. If one chooses the Saturday option or
the last-day-option, there is a possibility that the barley offering would take place on the day
after the pesah festival. Each of these option is found in Jewish literature and in the versions.!
Jacob Milgrom called the difference of opinion “arguably the most long-lasting schism in the

history of the Jewish people”.2 Biblical scholarship has contributed two more possible

! See, e.g., Philo, Spec. 2.162: ‘Eoptr) 6¢ Eotiv €v £0pTii 1 HeTd TNV TPOTNY 0OV NUéEpav, fTig Amd 10D
ooppepnrotog ovopdletar dpdypa. Jos., Ant. 3.250: 1} 8¢ devtépa TV aldpwy Nuépe, &kt & €otiv abtn kol
dexarn, TdV kapndv odg 0épioav, 00 yap fyavto mpdtepov avtdv. Tg. Ps.-J.: 1137 R1w17 > 7p R n° oM
RI7D 71777 RADDT ARAP KAV X1 02, Tg. Ong.: Rav R n2an. Cf. Jub. 15:1; 44:4-5. The rabbinic
interpretation of the phrase nawn nnnn has played a significant role in the recent discussion over whether the
modern categories of “nominalism” and “realism” can be applied to early Jewish law. Jeffrey Rubinstein argued
that the root of the difference between the interpretations of the rabbis and the Sadducees is not the abstract
principles of law but the text of Lev. 23:11: “The question is not whether the Omer sacrifice has a set time, nor
whether humans arrogate authority by determining it, but what the Omer sacrifice’s set time is, what exactly
“God said” about it, and how one interprets the Torah to determine that fact. This is a question of exegesis, not
legal philosophy.” J. L. Rubinstein, ‘Nominalism and Realism in Qumran and Rabbinic Law: A Reassessment’,
Dead Sea Discoveries 6 (1999), 157-83, at 176. Daniel Schwartz, by contrast, argued that the rabbinic
interpretation of “sabbath” as “the festival day” was “a clear case of rabbinic arrogation of authority to depart
from the clear sense of what God said.” D. R. Schwartz, ‘Law and Truth: On Qumran-Sadducean and Rabbinic
Views of Law’, in D. Dimant and U. Rapaport (eds), The Dead Sea Scrolls: Forty Years of Research (Studies on
the Texts of the Desert of Judah 10; Leiden, 1992), 229-40, at 235.

2 Milgrom, Leviticus 23-27, 2057.
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interpretations of naw. The word could be a pars pro toto for a “week”. The word could also
refer to the “full moon”, as Kaufmann Kohler proposed in 1917.! The date of the barley
offering is particularly problematic because the date of another festival, Shavuot, depends on
it. Shavuot has no fixed date; it begins seven weeks after the day of the barley offering.

At first sight the LXX’s translation solves most of the problems. The translator
rendered the elusive naws nannn as “on the morrow of the first [sc. day of pesah]” (T}
gmavplov thg Tpwtng). This is an unusual translation that deviates from a pattern of equation
between naw and cdPPota in the LXX. This sudden deviation is significant because the
LXX’s interpretation is apparently also the rabbinic interpretation of the passage, as many

scholars have noted. Frankel writes:

The halakhah emerges no less from Lev. 23:11. There 119°1 naws nannna is Enavplov
TG TPOTNG Avoicel avtd (namely the 7 discussed there). This dark TpdTng seems
to have been remarkable since ancient times, because many variants (without weight)
are found for this word (cf. Holmes). But here too the halakhah offers a solution. The
halakhah says that the naws nanmnn is not the day after naw, a Sunday, but the other
day of the festival, the second day of the pesah festival (cf. b. Menach. 65; Torat
Kohanim etc.). Our translator demonstrated this through éravpiov tig TpdTNG sc. ™G

€optng (of which the previous verse speaks) and in v. 16 he return to this, because he

1'K. Kohler, ‘The Sabbath and Festivals in Pre-Exilic and Exilic Times’, Journal of the American Oriental
Society 37 (1917), 209-23. For detailed discussions of the history of interpretation of naw: nnnn, see D.
Hoffmann, Das Buch Leviticus (2 vols.; Berlin, 1906), 159-215. For a speculative definition of nawsn nanmn as
“the day after the full moon” on the basis of an analogy with other Semitic languages, see M. Jastrow, ‘On
nawa nagnn (“On the Day after the Sabbath™)’, American Journal of Semitic Languages 30 (1913), 94-110.

242



translates N°y°2wi N2WH NMRR TV as TH¢ Enavpilov TH¢ £Roopadog g éoydng (and

not as usual N cdfParta).!

In the Bavli some tannaim and amoraim argue that the counting of the seven weeks to
Shavuot should start from the first day of pesah—regardless of whether it was a Saturday or
any other day of the week—meaning that “the morrow of the naw” would be the second day

of the pesah festival.

NAW NI ROR PR IR B NI0RD MR INR 210 2V NN NWT NANER RIR 201 020
MW 937 NAWS NAMmAN ROR WARI KD XM 10T TIN2W NAWIT NN MR 231 NIAR NWRII
237 1279 7 APYN? NAW AR URY NAW AR IV N2AW IR 21721 KY MDY AR 7910
937 NP0 930 IR AR a0 NP M
R. Jose says, On the morrow after the Sabbath means on the morrow after the
Festival. You say that it means on the morrow after the Festival, but perhaps it is not
so, but rather on the morrow after the Sabbath of Creation! I will prove it to you.
Does Scripture say, ‘On the morrow after the Sabbath that is in the Passover week’?
It merely says, ‘On the morrow after the Sabbath’; and as the year is full of Sabbaths,
then go and find out which Sabbath is meant. Moreover, ‘Sabbath’ is written below,

and ‘Sabbath’ is written above; just as in the former case it refers to the Festival, and

! Frankel, Vorstudien, 190—1: “Nicht minder tritt die Halacha Levit. 23, 11 hervor. Dort ist 119°1° naw: naman
ENOVPLOV TH|G TPAOTNG dvoicetl adTd (ndmlich das dort besprochene 11W). Dieses dunkle mpdng scheint schon
alter Zeit auffallend gewesen sein, sich hierzu mehre (werthlose) Varianten finden (vgl. bei Holmes). Aber auch
hier hilft die Halacha aus. Diese sagt, dass dieses naw:s nnnn nicht der andere Tag nach naw d. i. Sonntag,
sondern der andere Tag der Feier, der zweite Tag des Pessachfestes sei. vgl. Menachot f. 65. Torat Cohanim u. a.
m. Unser Uebersetzer zeigte dieses durch énavpiov ti|g mpdtng scil. ¢ €optng (von dem den vorherg. V.
daselbst die Rede ist) an und er kehrt V. 16 darauf zuriick, da er n°y»aws naw:s nannn v durch tig éravpiov g
€Boopadoc i €oydng (und nicht wie sonst N2w cafPara) gibt.”
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indeed to the beginning of the Festival, so in the latter case, too, it refers to the

Festival, and indeed to the beginning of the Festival. (b. Menah. 66a)!

The chapter in the Bavli on the counting of the days between pesah and Shavuot (49 or 50
days) presents a variety of arguments, of increasing intricacy. This particular interpretation
receives the seal of approval from Raba himself. He concedes that R. Jose’s argument
“cannot be refuted”. Other interpretations of Naw:s nanmn are attributed to the Boethusians,
who are often found to defend ideas and practices the rabbis thought unorthodox (m. Menah.
10.3).

The same phrase, “from the morrow of the sabbath”, occurs in other places too (Lev.
23:15-16). In these instances, however, the translator renders “from the morrow of the
sabbath” as “from the morrow of the sabbata’ (dnd 1fig €énavplov TdV capfatwv).

Koai p@unoete VUEiG dmd tiig Emavprov tdv cofPatmv, 4rd Thg Nuépac, 7g Ov
TPOCEVEYKNTE TO Opaypa ToD EMOEUATOC, EXTA ELSOUASOC OAOKANPOVS” EMG TG
gnavplov thg Eoyatng ERSoudoog apOunceTe TEVIKOVTA UEPOS KOl TPOGOICETE
Buciav véav @ Kupio.

You yourselves shall count from the morrow of the sabbata, from the day on which
you brought the sheaf of cover (?), seven complete weeks. Until the morrow of the
last week you shall count fifty days and bring a new sacrifice to the Lord. (Lev.

23:15)

! Epstein (ed.), Babylonian Talmud, 1V, 388.
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The LXXs translator identifies “the day on which you offered the barley” with the sabbata.
The form capPatwv is apparently a genitive plural built off capPata. The form capPata
appears to be a plural, but it derives from the Aramaic definite singular Xnaw.! It looks like a
plural; yet it is has the meaning of a singular. For example, the LXX’s description of yom

kippur only makes sense if we allow cdppata to refer to a singular.

cafpota cafpfitov avamavoig adtn Eotal DUV

this break shall be a sabbata sabbaton to you (Lev. 16:31a)

“The sabbath of sabbaths” (cappata cappatwv) goes with a verb in the singular (§5ton) and
specifies a singular “day” (Muépa). The form cdPatrov, which only occurs in the later books
of the LXX collection,? is a secondary reconstruction derived from capBata.

The LXX preserves two different interpretations of the date of the barley offering. In
the first, the barley offering is brought on the second day of pesa#h; in the other, it is offered
on a Sunday. In the first, Shavuot always falls on the same calendrical date (the 6th of Sivan);
in the other, Shavuot always falls on the same day of the week, a Sunday—thus giving
everyone a long weekend off. This inconsistency is a real challenge if one assumes the LXX
was meant to be a civil law code. The ambiguities and inconsistencies impede any practical
application of the LXX’s text. The legal reality of Ptolemaic Egypt may have left its traces in
the LXX’s text but it seems unlikely the LXX itself was ever intended to be applied as a text
of law. The LXX was not envisaged as having the final say in these matters; but as the

starting point of further debate. It was apparently more important to the translators to retain

L A. Pelletier, ‘Xapatta: Transcription grecque de 1’araméen’, Vetus Testamentum 22 (1972), 436—47.
22 Kings, Chronicles, Nehemiah, Maccabees, Psalms, Isaiah, and Lamentations.
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the differences of the text than to pin down a definitive reading of the text. This must have
made the LXX less practicable in reality and all the more suitable as a starting point for

further discussion and education.!

6.8 Conclusion

The basic idea of frame-semantics is that linguistic forms are associated with cognitive
frames.2 This chapter has produced a series of examples of frames particular to Ptolemaic
jurisprudence. There is no evidence to confirm Bickerman’s hypothesis, which argues that the
translators “harmonized the sacred law with the practice of Ptolemaic Egypt”, with royal
assent.> The connection between the laws of Ptolemaic Egypt and the LXX are more subtle.
There are at least six words that require an understanding of the processes and institutions of

Ptolemaic law. To repeat:

1. €xdéyouan in the sense of “to stand surety for someone’s appearance” occurs only in the
LXX and in mid-third century BC papyri about persons summoned to appear in court.
2. katoyog occurs only in the LXX and in Ptolemaic papyri describing land “sequestered”

because its owner committed a crime.

The latter example is unique because this word only survives in Egyptian texts. For the other
examples, it is the combination between word and frame that is exceptional—not the

attestation of the word in itself.

I Cf. Philo, Prob. 80-2: 10 0ucov 0 péAa Stamovodoty dAeintoig xpduevor Toig matpiolg vouolg ... £tepog 88
TV Eunelpotdtov 6co un yvapya Topedv avadidaoker,

2 Fillmore and Baker, ‘A Frames Approach to Semantic Analysis’, 313.

3 Bickerman, ‘The Septuagint as a Translation’, 189.
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3. @epvn usually refers to a payment from the bride’s family to the new couple. But in the
LXX it denotes a payment from the groom to the bride. This liberal use of pepvn is
paralleled in a Ptolemaic papyrus, where the groom pays a part of the epvr.

4. £xdtdmp in Classical Greek is one of two stages required for contracting a legal marriage
(at least among the Athenian elite). This was different in Ptolemaic Egypt because the bar
for legal marriage was low. If a couple understood themselves to be married, they were.
Only conservative members of the Greek-speaking community “gave away” their
daughters in a ceremony. This ceremony marking the precise moment of marriage was

the only one of its kind in Ptolemaic Egypt.

The last example is not a single word, but nevertheless shows how the ignorance of a
particular cognitive frame—betrothal as a formal agreement—Ied the translators astray. This
frame is quite prominent in both biblical and Greek law. The misunderstanding “makes
sense” in Ptolemaic Egypt since there was no period before marriage that incurred any legal

obligation.

5. The LXX uses AappPave (“to take™) and kabBoporoyém (an informal agreement) to
translate Hebrew words for betrothal. In Classical Greek pvnotebvm does not refer to an
agreement between the bride’s family and the groom. In documents from the Roman
period the word does mean precisely that. This development was perhaps initiated and
certainly propelled by the LXX. Words do not only invoke frames; their repeated use also

defines them.
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When someone uses specific words correctly, we may assume a certain degree of familiarity
with the frame in which they are ordinarily used. The six examples of this chapter show that
the LXX’s translators were familiar with the jargon of Egyptian law.

Whether the use of these legal words adds up to a “harmonisation” of biblical and
Egyptian law is a different question. The translators used words that invoked the processes of
Egyptian law, but they did so in order to express their own ideas. They used the words
without necessarily introducing articles of Egyptian law into biblical law. The “new”
understandings of these words reveals an exegetical element of the translation. The use of
€kdidmp, that precise indication of marriage, to clarify an ambiguity discussed by the later
rabbis—for which sisters a priest is allowed to defile himself (Lev. 21:3). The flexible use of
@epvn suggest that, in this exceptional case, it is not the bride’s father but the groom himself

who must endow his own bride—as a punishment for seducing her (Exod. 22:15-6).
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7 CONCLUSIONS

7.1 The Influence of Proto-Rabbinic Halakha

The aim of this thesis has been to understand the LXX’s translation of some of the biblical
laws. It has proven impossible to draw a single trajectory from proto-rabbinic halakhah to the
LXX. The relation between rabbinic literature and the LXX is more complex. It is not always
necessary to posit the influence of a proto-rabbinic tradition on the LXX’s translation. In
these cases, it appears more likely that the translator himself engaged in a midrash halakhah
of his own.

The law of deposit is a prime example. The LXX’s translator added a minor clause,
“he shall swear” (kxai opeitar), not because of the rabbinic tradition but because he noticed
the similarity between the oath of innocence in cases of inanimate and animate property (in
Exod. 22:7, 10). The exact same words of the oath are used, but introduced explicitly as “an
oath” (0pxog). The levitical law against property embezzlement heightened the importance of
oaths of innocence, forcing everyone suspected of embezzlement to swear by God he did not
commit any wrongdoing (Lev. 5:20-6). In this case, it is more economical to suppose the
translator knew the biblical law well than to posit the existence of a tradition that saw in the
niph’al of 27p, literally “to be brought”, a reference to taking oaths. The LXX’s translator and
the early rabbis arrived at the same conclusion, but via a different route.

Yet there are surprising similarities between the LXX and rabbinic halakhah that
suggest at least a congruent evolution of ideas. The conditions of levirate marriage are
perhaps the most striking point of similarity. The LXX implies that levirate marriage only
takes place if a man has neither son nor daughter (Deut. 25:5-6). The rabbis argued the same.

There was already some precedent: in the case of the daughters of Zelophehad, God himself
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ruled that daughters can lay claim to the land of their father (Num. 27:1-11). The wording of
that verdict is cautious about the rights of succession of daughters. It appears more likely that
the translator had a preconceived idea about the conditions of levirate marriage. Frankel was
right about the example of the conditions of levirate marriage.

Intention has proven a particularly interesting point of similarity and difference

between the LXX and rabbinic halakhah.

1. Biblical law offers no precise definition of the crime of embezzlement of a deposit beyond
“putting one’s hand” (7> n%w) on property (Exod. 22:7, 10). The Shammaites argued that
thinking (2wmn) about embezzlement of a deposit was the same as actual misappropriation
(m. B. Mes. 3.12). The LXXs translation of 7 n%w points in the same direction:
novnpevopat is something that happens in one’s head—that is how other LXX passages
and one contemporary text use the word.

2. The early rabbis argued that someone who kills accidentally should be acquitted (m.
Makk. 2.1) and refused to condemn anyone if there was any incongruity between intention
and execution (m. Sanh. 9.2). The LXX also stresses the importance of intention, but in a
different way. The LXX implies that even someone who “tried” (€mtifn) to kill but
ultimately failed should still be held liable for his murderous intention (Exod. 21:12—4).

3. If someone eats the leftovers of a well-being sacrifice three days after the fact, the
sacrifice turns 9130 and unacceptable. The early rabbis sought to overcome this process of
retroactive invalidation, positing that the sacrificer’s intentions of eating the meat had
already invalidated the sacrifice at the time of the sacrifice itself (Sifra Tzav 8; b. Zevah.
29a). The LXX translates 2130 as Gfvtov, a word that Greek inscriptions from Asia Minor

use for pieces of unburnt meat. In the LXX the subject of G6vtdv oty is not just the meat
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but the “sacrifice” (Bvcia) itself (19:5-7). Unlike the rabbis, the LXX has accepted the

retroactive invalidation of the sacrifice.

7.2 The Influence of Legal Practice in Egypt

Teeter argued that most variants among the ancient versions of the biblical laws could be
explained as “representing inner-textual interpretive processes” rather than “direct reflexes of
extra-textual realities”.! The assumption that contemporary realities informed the texts of
biblical law should indeed not go “unexamined”.2 In the LXX’s case, however, such a sharp
distinction between text and reality is difficult to maintain. Proponents of frame semantics
argue that in order to understand words, one must be familiar with their natural frames—the
contexts in which they are normally used. Words such as ékdéyopat, KatdyyLog, pepvn are
used in their natural sense in Greek literature (“to give away”, “held in possession”, “dowry’)
but in the Ptolemaic papyri the same words are used in a specific legal sense: “to stand surety
for someone’s appearance”, “disowned because of a crime”, and the “dowry” could be
composite—paid for by the families of the bride and the groom. The obsolescence of the
period of betrothal under Ptolemaic law explains why the LXX’s translator had to force “to
court” (uvnotevm) into use. The use of these words in the LXX would be incomprehensible if
the translators were unfamiliar with contemporary legal reality. Some words that the

translators used presuppose an intricate knowledge of contemporary legal reality.

1 Teeter, Scribal Laws, 31.
2 Teeter, Scribal Laws, 31.
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