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A Society of Equals

Abstract

This is a thesis about our basic moral equality as human beings: its meaning, its
justification and its implications for our society. It offers the fundamental principles

of how we are obligated to live together in a Society of Equals.

Its major conclusions are as follows.

First, whilst there is more than one meaning to the claim that ‘we are one another’s
basic moral equals’, the most important meaning for political philosophy is that each
individual has Equal Authority. More specifically, each individual has fundamental

authority over herself, and herself alone.

Secondly, the justification of this fundamental authority over ourselves lies in our
common limitation: we are all fallible. Further, we are not merely all fallible in the
sense that any one of our beliefs could be false, but also in the sense that we have no
non-circular way of judging the reliability of any of our beliefs. This aspect of our
natural epistemic position justifies our equal, fundamental, practical authority over

ourselves alone.

Finally, the most important implication of this justification is that each individual’s
most basic reason for action is to promote not merely her own, but each and every

individual’s compliance with her fundamental authority over herself. It follows that



each individual has decisive reason to constrain her own compliance with her own
fundamental authority over herself, where necessary, to allow the equal promotion of
someone else’s compliance with her fundamental authority over herself. This
principle is called ‘Equal Respect’. Upon this principle of Equal Respect arises an
architectonic System of Right, and correlative duties, that is called Equal Sovereignty.
Under this system, our rights and duties with respect to one another are distributed in
accordance with a hypothetical auction and insurance scheme to ensure that each

individual is truly sovereign over their own equal share of the world.
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Introduction

1. A Society of Equals

This is a thesis about our basic moral equality as human beings: its meaning, its
justification and its implications for our society. It offers the fundamental principles
of how we are obligated to live together in a Society of Equals. My principal

conclusions can be stated briefly.

Whilst there is more than one meaning to the claim that ‘we are one another’s basic
moral equals’, the most important meaning for political philosophy is that each
individual has Equal Authority. More specifically, each individual has fundamental
authority over herself, and herself alone. No individual has a natural right to rule over
another, whether on the basis of race, sex, blood, religion, knowledge or anything

else.!

The justification of this right to rule, however, lies in our common limitation: we are
all fallible. Further, we are not merely all fallible in the sense that any one of our
beliefs could be false, but also in the sense that we have no non-circular way of
judging the reliability of any of our beliefs. This aspect of our natural epistemic

position justifies our equal, fundamental, practical authority over ourselves alone.

L<All and every particular and individual man and woman ... are and were, by nature all equal and
alike in power, dignity, authority, and majesty, none of them having by nature any authority, dominion,
or magisterial power one over or above another.” Lilburne, (1938), 317-8.



The most important implication of my particular justification is that each individual’s
most basic reason for action is to promote not merely her own, but each and every
individual’s compliance with her fundamental authority over herself. It follows that
each individual has decisive reason to constrain her own compliance with her own
fundamental authority over herself, where necessary, to allow the equal promotion of
someone else’s compliance with her fundamental authority over herself. | call this
principle ‘Equal Respect’. Upon this principle of Equal Respect arises an
architectonic System of Right, and correlative duties, that I shall call Equal
Sovereignty. Under this system, our rights and duties with respect to one another are
distributed in accordance with a hypothetical auction and insurance scheme to ensure

that each individual is truly sovereign over their own equal share of the world.

This is a brief sketch. It is a theory largely built out of antique materials. The
inescapable, foundationless fallibility of human beings is an inheritance from the
skeptics, first deployed in politics to undercut the link between claims to epistemic
religious authority and practical political authority during the wars of the
Reformation. The claim that we are all equals in the sense of having fundamental
authority over ourselves, and ourselves alone is the central premise of not merely the
social contract, but also anarchist and libertarian traditions. The principle of Equal
Respect can be read into Kant, and his disciples, especially John Rawls. The
distributive mechanism at the heart of Equal Sovereignty is adapted from Ronald

Dworkin’s contemporary theory of Equality of Resources.

My theory, therefore, is built within, upon and out of a long tradition of political

thought. However, this theory is unique because its structural beams, holding



everything together against the force of similarly antique objections, are reasons for
action successfully smeltered in the furnace of epistemic doubt. I take the
fundamental intuition that supports belief in our basic equality, liberalism, and social
contract theory to be that our natural, fallible epistemic position undercuts any right to
rule over others on the basis that we know best. However, the long labored failure of
this tradition has been to move from the seeming enfeeblement of this humility to the
right to act at all, let alone to build a state in opposition to the inevitable disagreement
of others. This has left the field open to those who believe that they are entitled to rule
on the basis that they know the truth about the good, and to disregard their structural

fallibility as irrelevant to action.

The most important ambition of this thesis is to demonstrate that we can, in a non-
self-defeating manner, derive decisive reasons to act out of the very doubt that we
know any of our reasons to act at all: the empowering right to act on the implications

of our humility.

Finally, whilst I offer direct arguments for this position, I also take there to be a
significant corollary that buttresses it. This clue is that by building this construction,
out of antique materials but girded upon a new, strong argument about the
relationship humility and reasons, | am able to solve a number of otherwise seemingly
insoluble problems, including the basis of basic equality, the content and justification
of second personal reasons, and most significantly, the problem of free will. It might
seem odd that a work of morality and politics may conclude by solving such a
metaphysical problem, rather than being dependent upon its solution. However, it is

precisely this counter-intuitive inversion that is key.



2. Chapter Overview

This thesis is divided into eight chapters.

Chapter One begins with the claim, seemingly universally accepted in contemporary
political philosophy, that all theories regardless of their other differences share at least
one fundamental premise: that all individuals are one another’s equals. In sharing this

premise, they are putatively unified by a single concept of basic equality.

I reject this claim. | argue that political philosophy is not united but in fact divided
between two concepts of basic equality. I call these concepts Equal Worth and Equal
Authority. The former holds that individual good of each individual has equal worth,
the latter that each individual has equal fundamental authority. | attribute the former,
most paradigmatically, to ‘perfectionist’ theories, such as utilitarianism, Aristotelian
theories and welfare based egalitarianism. | attribute the latter, most paradigmatically,
to ‘democratic’ and ‘liberal’ theories, such as anarchism, libertarianism, social

contract theory and political liberalism.

I demonstrate that, whilst not logically inconsistent, it is implausible that a theory
would be based upon both concepts of basic equality. As such, Chapter One sets up
our programmatic task: what is the most basic sense in which we are one another’s

equals? And what are its implications?



Chapter Two sets the stage for arguing the most basic sense in which we are one
another’s equals is Equal Authority under what | shall call a particular “liberal
conception’: that is, each individual has fundamental authority over herself and only
herself. This stage is set by first presenting the strongest argument against this claim,
that is, Joseph Raz’s Service Conception. This argument puts defenders of Equal
Authority (not just under the liberal conception) on the back foot, seemingly leaving
the way open for theories of Equal Worth. | then go on to show the recurring failure
of those whose theories depend upon the Equal Authority under the liberal conception

to reply to this argument. However, these failures are instructive.

In Chapter Three, taking up the challenge laid down in Chapter One and the lessons
learnt about doing so in Chapter Two, | aim to prove that the most basic sense in
which we are all one another’s equals, is the liberal conception of Equal Authority.
Each individual has fundamental authority over herself and only herself. I do so, not
by rejecting the fundamental premises of my opponent, but instead by taking and
using their realist premises against them. | answer a number of objections, and flag
further answers throughout the rest of the thesis. Finally, I also demonstrate, that if |
am correct, then we are able to solve what Thomas Christiano has called ‘one of the

most profound problems in moral philosophy’,? that is, the basis of basic equality.

Chapter Four begins an investigation of the implications of being one another’s equals
under the liberal conception of Equal Authority. In particular, | argue that far from it
authorizing a State of Basic Competition, where each individual has fundamental

authority to do whatever they believe is best, in fact each individual is constrained by

2 Christiano, (2008), 17.



a principle of Equal Respect. This principle holds that each individual’s most basic
reason for action implies promoting, not just her own, but each and every individual’s
compliance with their fundamental authority over herself. | compare my argument
and conclusions with Kant’s in the Groundwork, and then demonstrate that my
analysis allows us to solve another seemingly intractable problem: the content and

justification of ‘second personal reasons’.

Chapter Five assesses the Social Contract Tradition and its contemporary political
liberal inheritors as a plausible account of how we are to comply with the principle of
Equal Respect. | argue that, although each major philosopher within this tradition
undoubtedly shares Equal Authority as their concept of basic equality, not all seek to
comply with Equal Respect. Such a project emerges nascent in Rousseau to bloom
with Kant, and come to full fruition in Rawls. However, despite this | argue that in the
final analysis, the Social Contract Tradition is doomed to fail. We must look for an
alternative way of building a Society of Equals compliant with the principle of Equal

Respect.

Chapter Six sets out just such a theory. I call it Equal Sovereignty. Equal Sovereignty
dumps the hypothetical social contract, for a hypothetical auction and insurance
scheme instead. However, whilst this scheme draws upon Ronald Dworkin’s Equality
of Resources, it is not a theory of how to distribute the goods of this world, but
instead the proper distribution of rights and duties that we owe each other such that
each individual has equal fundamental authority in the world. Within their own

respective equal share of the world, each individual shall be sovereign.



Chapter Seven discusses how such a system of right qua Equal Sovereignty can
possibly be realized in this world. I discuss the justification of the state, and the role
of democracy, as well as the position of the small minority of human beings who are
not ‘equals’ in the very specific sense of the liberal conception of Equal Authority,
because they do not have a fallible conception of the good: children, the severely

mentally disabled and insane.

Finally, Chapter Eight begins by noting that with Equal Sovereignty we have
successfully justified the distribution of rights and duties, sensitive to choice over
time, without once referring to the concept of ‘responsibility’. | argue that, having
done so, we are able to invert the tradition paradigm, and define responsibility —
consequential and moral — by reference to distributive justice, rather than vice versa. |
conclude by arguing that this allows us to (dis)solve the problem of free will, as we
have demonstrated how an entirely determinist world view can account for

responsibility without any deep metaphysical claims about it.



Chapter 1 — Two Concepts of Basic Equality

Introduction

It has become somewhat a commonplace in recent political philosophy to remark that
all plausible political theories, no matter their other differences, must share at least
one fundamental premise: that all humans are one’s another equals.® This proposition
is taken to be a platitude ... virtually universally affirmed,’* a ‘truth self-evident’,®
‘often assumed to be obviously true’.® And, its unanimous acceptance is supposed to
extend far beyond philosophy to the first articles of constitutions; the indignant
ripostes of the oppressed; the cries of revolutionaries; and, the bland motherhoods of

politicians.’

In short, this single concept of ‘basic equality’ predicated of all human beings is
presented as the touchstone of all contemporary political thought. An ‘egalitarian
plateau’, as one author has put it, that marks the shared starting point from whence all
our different theoretical paths only then begin.® And, as a consequence, so the

argument goes, our basic equality serves as a common yardstick against which we can

3 Pojman and Westmoreland, (1997), 1: ‘It is one of the basic tenets of almost all contemporary moral
and political theories that all humans are essentially equal, of equal worth, and should have this ideal
reflected in the economic, social, and political structures of society’. See also: Wasserstrom, (1971),
115; Dworkin, (1977), 272-3; (1985), 191; (2000), 11; Kymlicka, (2002), 4; Pojman, (1992), 605;
Scanlon, (2004), 2; Dahl, (2006), 4; Christiano, (2008), 12; Sen, (2009), 291; Smith, (2011), 1; Carter,
(2011), 540.

4 Arneson, (1998), 103.

5 ‘Declaration of Independence’, (1776), in Abernethy, (1959), 147.

6 Carter, (2011), 540.

" Universal Declaration of Human Rights, Art 1: ‘All human beings are born free and equal, in dignity
and rights.” United Nations General Assembly, (1948). It is true that similar pronouncements
throughout history have restricted their scope of applications either explicitly, such as only to men (and
not women) or implicitly, such as only to free citizens (and not slaves). Presumably, however, the
meaning of being an ‘equal’ has not changed but merely come to be applied more broadly.

8 Kymlicka, (2002), 4.



hold all political theories accountable. We can always ask of any theory, no matter its

other premises, ‘yes, but does it treat individuals as equals?’

In this Chapter, | shall establish that this picture is false. Virtually all — in philosophy
and public politics alike — do indeed say that all humans are ‘equals’ in some basic
sense. However, in philosophy at least, this is not the same sense. There is not one but
(at least) two concepts of basic equality. Political philosophy, therefore, is not unified
by some great egalitarian plateau. Instead, it faces a deep and fundamental egalitarian

chasm.

I shall call these two concepts ‘Equal Worth’ and ‘Equal Authority’. To claim that all
individuals are equal in the sense of ‘Equal Worth’ is to claim that each individual’s
good is of equal moral significance. To claim that all individuals are equal in the
sense of ‘Equal Authority’ is claim that each individual has equal fundamental right to
rule. It is true that Equal Worth and Equal Authority are not, in themselves, logically
inconsistent predicates. A set of beings can, theoretically, be one another’s ‘equals’ in
both senses. However, predicated of all individuals, they are two very different

fundamental premises for political philosophy.

Those theories that begin with Equal Worth within a general account of the good, and
our place within it, will find it easy to define a good state, but struggle to justify our
Equal Authority. These are the ‘perfectionist’ theories of contemporary philosophy:
the utilitarians, the welfarist egalitarians, the perfectionist liberals. Those theories
that, by contrast, begin with Equal Authority within a general account of authority

that is not reducible to a prior account of the good, will find it easier to define the



conditions of state legitimacy, but will struggle to ensure that such a state is actually
possible or promotes the good in a manner consistent with Equal Worth. These are the
‘political liberal’ theories of contemporary philosophy: the contractualists, the public

reasons theorists, the purveyors of public justification.

The distinction between these two concepts, therefore, provides us with two key
insights: one, explanatory, and the other, programmatic. First, we reveal the root
cause of many of our most fundamental and seemingly irresolvable problems in
political philosophy, currently obscured by the false fancy of our egalitarian unity.
There is no common yardstick, but a confusion between two different fundamental
claims. When a perfectionist and a political liberal disagree as to whether a theory is
‘consistent with the status of individuals as one another’s equals’,® they are not
disagreeing about the implications of basic equality, they are disagreeing about the
concept of basic equality itself. This explains, in part, why so little progress has been

made on the contemporary debate between perfectionists and political liberals.

In order to resolve this problem, therefore, we are directed to a new program: asking
which concept of basic equality (if either) is truly most basic? This is the task | take

up in the next Chapter.

This chapter is divided into five parts. First, | shall define what it means for a concept
to be a concept of basic equality. Secondly, I shall define and trace the history of
Equal Worth and its two primary conceptions: ‘equal value’ and ‘equal weight’.

Thirdly, I shall define and trace the history of Equal Authority and its two primary

° Eg. Enoch, (2012).

10



conceptions: the ‘democratic conception’ and the ‘liberal conception’. Fourthly, |
shall reflect upon the interaction between these Equal Worth and Equal Authority in
contemporary thought. Finally, I shall address the possibility of other putative

concepts of basic equality.

1. What is a ‘concept of basic equality’?

By claiming that there are two concepts of basic equality, | do not deny that there is
some unity in political philosophy. Equal Worth and Equal Authority are both
concepts of the one thing, that is ‘basic equality’.'® More precisely, | shall mean that
these two concepts share the following two features. First, they are types of equality

simpliciter. Secondly, they both assert equality in a particular morally basic scalar

property.

I shall argue, however, that sharing these mere formal conditions alone is no great
unity between Equal Worth and Equal Authority, bringing no great unity to
contemporary political thought. Thus, they are best described as two concepts rather

than two conceptions of one concept of basic equality.

1.1. As a type of equality simpliciter

Measures for men Equality ordained,

Meting of weights and number she assigned.

10 They are not, therefore, entirely ‘two disparate concepts finding refuge in a single word.” Nagel,
(1970), 15

11



—Euripides, The Phoenician Maidens!!

The Greeks understood that to predicate the *basic equality’ of a set of individuals is
to predicate a type of equality simpliciter of that set.}2 Whatever is meant by the
former concept must conform to the logic of the latter, as the failure to do so would be

for “basic moral equality’ to predicate no ‘equality’ at all.3

Equality simpliciter, unsurprisingly, is a relatively simple concept. It is a relation that
holds between two or more objects, and it denotes that they have a common level of
some particular scalar property.** Equality always holds relative to such a particular
scalar property.'® When we say, therefore, that X and Y are ‘equal’ without further
elaboration; we must mean that X and Y are equal in some implicit scalar property,
whether it be quantity, magnitude, merit, value or whatever. Very importantly, we do

not mean that X and Y are equal in all scalar properties.

A particular ‘type’ of equality simpliciter, therefore, is just equality in a particular
scalar property, whether it be, equality of quantity; equality of magnitude; equality of
merit; or, equality of some property that is morally basic, that is, a basic (moral)
equality. In other words, whatever it is that makes the relation of basic equality

‘(morally) basic’, as opposed to some other type of equality, turns upon the character

1 Euripides, (1912), 387.

12 See, Avristotle, (1976), 177 [1131a20-1]; Plato, (1892b) 137, [VI 757c1-7].

13 Note, however, §4.2.

14 OED: 1. a. “The condition of being equal in quantity, amount, value, intensity, etc.; b.

esp. in Math. The exact correspondence between magnitudes and numbers in respect of quantity, the
existence of which is sometimes expressed by the sign =.” Aristotle, (1976), 177 [1130b32-1131a22]:
‘[A]ny action that admits degrees more and less there is also an equal ... [A]n instance of equality
involves two terms at last.’

15 Rae, (1981), 132ff.

12



of the particular scalar property upon which it supervenes.® The scalar property itself

must be ‘morally basic’. However, what do we mean by a ‘morally basic’ scalar

property?

1.2. As morally basic

A scalar property is ‘morally basic’ if it is, first, a moral property. This is to say,
depending upon one’s most primitive moral concepts: a predicate ascribing some
moral value; or, being the subject or object of a moral ought proposition; or, the

subject or object of some moral reason for action (such as promotion or respect).’

Secondly, such a property must also be basic. This is harder to define. However, the
concept can be captured sufficiently by the following collection of qualified
conditions. A morally basic property is generally natural, that is to say its possession
arises as a consequence of the normal course of environmental processes, such as
birth, growth and/or maturity. A morally basic property is generally inalienable, that
is, it is not liable to be extinguished by either its possessor or another. Finally, a
morally basic property and its implications generally have ultimate lexical priority.
This is to say that we cannot have reason, all things considered, to act in anyway
inconsistent with the value, ought proposition or reasons for action constituting the

basic moral property.

16 See, Westen, (1990), 10.

17 Different philosophers take the different concepts to be primitive. Whilst | shall often speak of
values, oughts and reasons for actions, | shall follow Raz, Scanlon and Skorupski in assuming that the
latter to be primitive. (Raz, (1999b), 67; Scanlon, (1998), 1; Skorupski, (2010), 1). However, | do not
take anything I say within the thesis to rest on this assumption.

13



As | have noted, these conditions all define “basic’ in a qualified manner. As we shall
discuss, below, principled exceptions arise. However, collectively these conditions
mean that, when building a theory, the distribution of a morally basic property (equal
or unequal) across a set of individuals, will be theoretically foundational, or very
close to foundational. This is to say that virtually all other relevant claims within a
theory must be either implications of the distribution of that morally basic property, or

at least consistent with it.®

It is important to note, however, that | have not defined the ‘basic-ness’ of ‘basic
equality’ by reference to two other conditions that other commentators have thought
applicable to it, and often implicitly taken to define it. First, | have not held that a
concept of basic equality, by matter of definition, is endorsed by all contemporary
political theories. And secondly, I have not held that it, by matter of definition, can be

predicated of all humans. | take these to be substantive claims instead.

It follows from these remarks that we can also distinguish between the claim of basic

equality between human beings, and two other claims.

First, it is distinct from the claim of distributional equality.® Distributional equality is
the claim that a set of individuals should be distributed equal shares of something,
whether that be resources, opportunity, happiness or anything else. Those who argue

for distributional equality generally argue that it is a (more controversial) implication

18 1t is also likely to be relatively close to being foundational in two other senses: first, it is likely to
supervene either directly upon a descriptive property rather than another intermediate moral property,
or close to directly; secondly, it is likely to be close to where moral argument runs out.

19 For the classic debate on distributional egalitarianism, see, Dworkin, (1981b); Dworkin, (1981c);
Arneson, (1989); Cohen, (1989); Sen, (1992); Roemer, (1996); Anderson, (1999), Scheffler, (1993).
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of our (less controversial) basic equality.?® We should have equal shares of X because
we are equals in morally basic scalar property Y. Further, it follows that unlike basic
equality itself, distributional equality does not necessarily take lexical priority over

other possible implications of basic equality.?

Secondly, the claim to basic equality is distinct from its own basis. Basic equality
denotes a moral property. The basis of basic equality, by contrast, is the non-moral
property in virtue of which we ultimately have this normative property;?? whether it
be our shared rational capacity, humanity, empathy, having been made in the image of
God or whatever else. It is the non-moral metaphysical basis upon which our basic
equality supervenes. However, we also expect it to play an epistemological role, that
IS, we expect to identify those who instantiate basic equality in this world by
identifying who shares its basis.?® Identifying the basis of basic equality has been
described as one of the most profound problems of all moral philosophy.?* One of my

key claims is that we can make progress with respect to this question by

201t is possible to hold the position that distributional equality is not an implication of basic equality,
but constitutes our basic equality itself. This appears to be the position of Carter (2011), for example.
However, this excludes the possibility that distributional equality can in general be weighed as a value
against other values, and that it often is not sufficient for permissible action. Further, if basic equality
defined in this manner it cannot be shared by a wider range of theories than distributional egalitarians.
2L Cohen, (1989) 910; Berlin, (1956).

22 It is true that there may be some further intermediate moral property between a concept of basic
equality and its non-moral basis. For example, strictly speaking | shall argue that the supervenience
between Equal Authority under the liberal conception and its non-moral basis (that is, having a
conception of the good) is mediated by each person having the Basic Reason for Action. However,
ultimately an intermediate moral property itself must have a non-moral basis, and by using the term
‘basis of basic equality’ we are effectively grouping the unique set of concerns that always appears to
arise here at the point of supervenience between a moral equality (or its intermediary) and individual’s
non-moral properties.

2 For key papers on the basis of basic equality, see: Spiegelberg, (1944); Berlin, (1956); Bedau,
(1967); Benn, (1967); Rawls, (1971), 504-512; Williams, (1973); Lloyd Thomas, (1979); Vlastos,
(1984); Arneson, (1998); Waldron; (2008); Carter, (2011). It is true that some of these authors do not
draw this tripartite structure. Instead, they only describe two elements: distributional equality as a
prescription that applies to a set of individuals, and the *basic equality’ as the descriptive property in
virtue of which one is a member of that set of individuals. Nothing | say here rejects this way of
understanding basic equality, | just consider it to involve further alternative concepts, see n 6.

24 Christiano, (2008), 17.
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distinguishing which concept of basic equality we are seeking to provide a basis for.

With different concepts of basic equality comes the prospect of different bases.

1.3. As Concepts rather than Conceptions

My claim so far is that in calling Equal Worth and Equal Authority ‘two concepts of
basic equality’ I shall be attempting to establish that they both share these formal
conditions above: they are equalities simpliciter, and they range over morally basic
scalar properties. Now, there are a number of ways of drawing the concept/conception
distinction and according to some, sharing such formal conditions may well be
sufficient to classify Equal Worth and Equal Authority as two different ‘conceptions’

of the same “‘concept’ of basic equality. 2°

However, this is not the way that the term ‘concept’ has been used with reference to
‘basic equality’ in the current contemporary debate in which we are participating.
Instead, its definition goes further, because the implicit claim is that necessarily by
sharing one concept of basic equality between all political theories, there is some
great moral unity between them; it can serve as a common yardstick by which we can
judge all of them.?® | take this claim to mean, at minimum, that, on the implicit
definition of ‘concept’ at stake, if a set of theories share a ‘concept’ of basic equality,
then they share at least one consequent value, ought proposition, or reason for action

by virtue of sharing such a concept. ‘Conceptions’, therefore, are different ways of

% See, Westen, (1990), 118; Lakoff, 6. There are a number of ways of drawing such a distinction and
according to some Equal Worth and Equal Authority may well be described as ‘conceptions’ rather
than “concepts’. However, this is only to say that the condition for being conceptions of one concept is
very superficial.

26 Dworkin, (1983), 24-5; Dworkin, (2000), 1; Kymlicka, (2002), 3-5.
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interpreting this common value, ought proposition or reason for action (or set

thereof).

However, if all that Equal Worth and Equal Authority necessarily share are the formal
properties so far articulated, then they cannot be conceptions of one concept on these
definitions of ‘concept’ and ‘conception’. This is because, without defining a shared
commitment to some particular morally basic scalar property held in common, this
claim entails no shared commitment to any particular value, ought proposition or
reason for action across these individuals at all. It only entails the commitment that
whatever each particular value, ought proposition or reason for action is for each
theory, each will be in some sense equal across the set of relevant individuals and

morally basic.

An analogy may help. Traffic lights we might say, have certain formal properties in
virtue of being traffic lights. Each light must be a light simpliciter, that goes on or off.
However, further each light, when ‘on’ must send out a particular colour that has
reason for action associated with it. We might say each colour, given our traffic
conventions, has a basic traffic normative property — red means ‘stop’, green ‘go’ and
amber, ‘slow down’. However, unless | identify which particular colour, a light is
shining | don’t pick out any particular reason for action. | don’t really communicate
much of any great normative significance at all. For example, consider a blind man,
waiting to cross the road, asking two people what colour the traffic light is. Let us say
they both agree that it is shining a light simpliciter. They even agree that it is shining
a colour with a basic traffic normative property. But unless they communicate which

particular colour it is, then they aren’t agreeing on any reason for action for the blind
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man to follow. In fact, they could completely disagree. The blind man wants to know
what colour in order to act. The blind man cannot even start a process of
interpretation in order to work out the best way to act. The fact that the two people
agree that some colour is shown is no great agreement at all so far as the blind man is
concerned. Mutato mutandis, as political philosophers, we want to know what
particular morally basic property, and simply agreeing that whatever that property is

we share it equally is similarly no great agreement amongst us.

So, when | state that there are two ‘concepts’ of basic equality — one adopted by one
set of theories, and another adopted by another set of theories — I deny that all these
theories necessarily share, across sets, any consequent value, ought proposition or
reason for action, by virtue of their respective concepts of basic equality. I am simply
adopting the definition of ‘concept’ implicit within contemporary debate to reject its
apparent consensus conclusion. The term ‘concept’ is currently being used by many to

articulate some great unity. I am using it in the same sense, to articulate disunity.

Having said all this, one might agree that sharing the formal conditions alone does not
make Equal Worth and Authority two conceptions of one concept, but deny that this
is all they share. One might argue, (1) that there is some, more morally basic scalar
property, some tertium quid, that ‘worth’ and *authority’ are competing
interpretations thereof (making their equalities thereof both conceptions of this higher
concept); or (2) that either worth or authority is some form of interpretation of the

other (making equalities thereof a conception of the other concept).?” However, we

27 By contrast, as we shall see, in §82.1 and 3.2, | do take value and weight to be competing
interpretations of worth; and the democratic and liberal ideas to be competing interpretations of having
authority over oneself.
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cannot address these issues until we have clearer idea of Equal Worth and Equal

Authority themselves.

Finally to draw upon the obvious inspiration for this Chapter, as Berlin discusses two
concepts of liberty, 1 do not pretend that there are not more concepts of basic equality,
as | am understanding the term ‘concept’. Instead, merely, ‘I propose to examine no
more than two of these senses — but those central ones, with a great deal of human

history behind them, and, I dare say still to come.’?

2. Equal Worth

In some form we might think, all morality, including political morality, is concerned
with the promotion of the good of individuals. Moral theories may well be concerned
with promoting other goods - collective, impersonal, aesthetic, for example — but a
concern with promoting the good of individuals, even if only as constitutive of these
other goods, always subsists. The concept of Equal Worth takes the respect and/or

promotion of this individual good to be the site of basic equality:

Equal Worth: each individual’s good is equal.

Equal Worth is a concept variously expressed throughout political thought, not only

as ‘equal worth’ itself,?® but also as ‘equal consideration’, ‘matter[ing] equally’,

28 Berlin, (1969), 121.

29 Pojman, ‘On Equal Human Worth: A Critique of Contemporary Egalitarianism,” in Pojman and
Westmoreland (1997), 282-99; Vlastos, (1984), 43ff; Dahl, (2006), 4. It is often also the assumption of
its opponents: Kekes, (1990), 106ff.

30 Kymlicka, (2002), 3-4.
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‘equal intrinsic weight’,®! ‘equal value’, ‘the equal primary importance of everyone’s

life’,32 being worthy of ‘equal concern’® and other formulations.®** However, the idea

of ‘someone’s individual good’ itself is equivocal between two broad conceptions.

2.1. Two Conceptions of Equal Worth

On the one hand, someone’s ‘individual good’ can denote the intrinsic value of a
being herself — her mind, body and/or soul. This is to claim that she has the kind of
value we might attribute to a precious artwork, or a natural environment, or a sacred
ritual. She is a valuable thing to be cherished, nourished and respected. She has value
in-and-of-herself, and that value is not for the sake of anyone else, not even herself. If
it is for anyone, it is for God or some other higher being alone. Let us call this
conception of individual good to be one of ‘intrinsic value’; and the conception of

Equal Worth that supervenes:

Equal Value: each individual’s intrinsic value is equal.®

On the other hand, someone’s ‘individual good’ can denote what is good for an
individual, that is, their individual welfare (or, in the form of various cognates and
synonyms: ‘happiness’, ‘utility’, ‘benefit’, “fundamental interests’, ‘advantage’,

‘wellbeing’, ‘capabilities” and ‘living well).” *® Individual welfare is generally taken

31 Haksar, (2003), 96; Haksar, (1979), 17.

32 Nagel, (1991), 131.

33 Dworkin, (2000), 128. See also, ‘In Defense of Equality’, (1983), 24.

34 For example, Waldron who states that to claim that ‘all humans are equals’ is to claim that: ‘[M]oral
argument (including arguments purporting to justify discrimination) ranges over the good of all human
beings, without any fundamental division or differentiation’ Waldron, (2008), 9. See also, Benn,
(1967), 62; Lukes, (1977), 98; Hurka, (1993), 161; Pettit, (2012), 78-9

3 | attribute this conception to Pojman, (1997); Kekes, (1990), 106ff

3 See, inter alia Moore and Crisp, (1996), 599.
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to be capable of increasing and decreasing in amounts. Let us call this conception of
individual good to be one of ‘individual welfare’; the discrete amounts it might

increase or decrease, ‘units’; and the conception of Equal Worth that supervenes:

Equal Weight: each unit of each individual’s welfare is of equal weight. 3

This is to claim that in the ultimate moral calculus, when tasked with promoting the
good in general, promoting the good for each individual is of equal moral

significance. Equal weight, therefore, is a function that maps the value of things for
any individual (their individual good) to that which is valuable in-and-of-itself (the

good in general).

2.2. The History of Equal Worth

The conception of Equal Worth qua equal value, in Western Philosophy at least,
stretches back at least as far as early Christian thought.® Being made in the image of
God, we are all, equally, sacred objects.®® Our souls are of equal value, but not for our
own sake. They are of value either in themselves or, if for anyone, for God. This

value persists, no matter what the contingencies of life. Further, as a corollary of our

371 attribute this conception to Waldron, (2008); Kymlicka, (2002); Dworkin, (1983), (2000); Arneson,
(1998); Nagel, (1995); Haksar, (2003); Vlastos, (1984); Benn, (1967); Lukes, (1977); Hurka, (1993);
Christiano, (2004); (2008); Pettit, (2012).

38 “[17t was only the Church which enriched mankind with this state of distress! — ‘Equality of souls
before God’, this falsehood, this pretext for the rancune of all base-minded, this explosive concept
which finally became revolution, modern idea and the principle decline of the entire social order — is
Christian dynamite.” Nietzsche, (1968), chi 62, 186. Goodman, (1976) argues that the doctrine is
foreshadowed in the Old Testament, for example, Malachi 2:10. See also, Morgan, (1943), 115;
Spiegelberg, (1944), 101; Pojman, (1991), 496. For a contrasting position, where theology grounds
inequality as Unequal Value one might look at the Mahabharata, where individuals are born into the
world as unequals because of differences in their purity or evil, picked upon in previous lives. See,
Somijee, (1967), 187.

39 Genesis 1:27.
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value, our actions are of equal significance. Our actions, both good and bad, are to be

judged on the same cosmic scales.

In part, this picture is a call to human action; to proselytise and save every human soul
for the sake of redemption; to promote good actions, and diminish the bad for the sake
of God. However, it also an excuse for inaction. For if every soul has equal value,
regardless of the vagaries of human existence, and if the actions of each soul are to be
weighed equally no matter their position, then so long as actions performed under
more difficult circumstances are valued more highly than those made under easy
circumstances, God’s cosmic scales provide all the moral balance required in this life
and the next. So long as it is harder for a rich man to enter into heaven than for a
camel to pass through the eye of a needle,*° we can leave distributional justice to

God.*

This picture is also consistent with a world in which each person has her place. Our
souls have equal value, but their purpose is to serve God in different ways, whether as
a peasant, merchant, priest or king. This impersonal organic system is easily at hand
when our own (equal) value, is not for ourselves, but for God.*? So it is coherent that
our individual value for God is only realized via our individual value as a part of a

society.

What is not central to this whole picture, however, is our own welfare, that is, what is

valuable for our own sake. Our soul’s value, and that of our actions, is for the sake of

40 Matthew 19:24.

41 See, Fleischaker, (2003), chi 9.

42 Hence the Platonic system was so easily co-opted by the Neo-Platonists of the Middle Ages. See,
Sigmund, (1967), 135-7.
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God, and perhaps intermediately for our society. Our own welfare is unnecessary for
this picture. Thus, an earth of own good is either simply supervenient upon what is
good for God, and found in our loving union with his will,*® or it is reduced to non-
normative desires, pleasures, and passions, that can be cast as valueless, animalistic
temptations; mere obstacles to serving the greater good of God.** On this latter
picture, all that is left of what is genuinely valuable for our own sake, then, is our own
welfare after life. Conveniently, this post-death welfare plays a supporting role,
reinforcing the rest of the organic system. It only arises as a reward for realizing the
greater good of God, in the form of redemption in Heaven. It follows that whilst the
equal weight of our individual good is consistent with this system, and a natural
corollary of equal value, it is relegated along with our welfare to a peripheral,

supporting role.

The death of God precipitates the collapse of this system.*> Once the service of God
ceases to define the good in general, our own welfare makes a move to the heart of
our modern moral picture. As humanism reaches its apotheosis in utilitarianism, the
good in general becomes entirely defined as a promotion of people’s welfare. And as
this shift occurs, so does equal weight replace equal value as the central sense in

which we have Equal Worth.

In this utilitarian picture, equal value entirely disappears since only what is valuable

for our own sake constitutes the good in general. However, equal weight becomes

43 Schneewind, (2009), 241.

4 As Morgan, (1943), 115, suggests the equal value of our soul in the eyes of God may well be
modernistic gloss for ‘Equally sinful’. See also, Ruskin, (2007), vol.1l, 159, [chi IV, 8x]. Rosen
remarks on this equivocation in Christian thought: Rosen, (2012), 14.

4 Nietzsche, (1974), s 125.

23



indispensable. As Mill states, ‘That principle [the utilitarian maxim] is a mere form of
words without rational significance, unless one person’s happiness supposed equal in
degree (with the proper allowance made for kind), is counted exactly as much as
another’s’.*® Thus, ‘each to count for one, nobody for more than one.’#’ Or as more
expressly stated by Bentham: ‘the happiness of the most helpless pauper constitutes as
large a portion of the universal happiness as that of the most opulent members of the

community’.48

With this new fundamental status, equal weight also becomes the object of sustained
attack by the forerunners and contemporaries of classical utilitarianism. Keeping all
the other key premises of utilitarianism intact, these thinkers reject equal in favour of
unequal weight. The world is full of unequals of Unequal Worth, depending upon

their ‘dignity or moral importance’, their ‘race’, or “higher or lower capacities.’*°

However, the history of political thought bears out the result. And, whilst we may still
utilize the concept of Unequal Worth as unequal weight to describe the fundamental

difference between us and other lesser animals,>® where philosophers speak of the

46 Mill, (1910), 58

47 As Waldron notes, it is ‘surprisingly difficult to find a source for the Benthamite slogan’; it is really
only known by its quotation by Mill, (1910), 58: Waldron, (2008) 10, fn 26.

8 Bentham, (1983), 107.

49 “In comparing the moral qualities of actions...we are led by our moral sense of virtue to judge thus;
that in equal degrees of happiness, expected to proceed from the action, the virtue is in proportion to
the number of persons to whom the happiness shall extend (and here the dignity, or moral

importance of persons, may compensate numbers),” Hutcheson, (1725), 283-4; Individuals, or races,
with higher capacities (i.e. capacities for a higher sort of Well being) have a right to more than merely
equal consideration as compared to those of lower capacities. Hence the formula, ‘Everyone to count
for one, nobody for more than one,” must be interpreted to mean ‘everyone’s good to count for as much
as the like good of any one else,” Rashdall, (1924), 238.

50 See, Waldron, (2008), 9; For example, Haksar, (1979), 65-6: ‘Even though we believe that animal
interests do count for something, many of us think that, other things being equal, they count for less
than [the interests of] human beings’. It is also the concept that is expressly rejected by those who
support basic human-animal equality. For example, Singer, (1977), 22: “The basic principle of equality
does not require equal or identical treatment; it requires equal consideration’.
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comparative worth of human individuals, there appears to be an almost global

assumption that we all have Equal Worth in the sense of equal weight.

2.3. Equal Worth in Contemporary Thought

In contemporary thought, equal weight remains the dominant conception of Equal
Worth. Most obviously, it remains as one of the fundamental premises of
contemporary utilitarianism.>! However, it is also central to a range of other theories
that seek to define a just distribution of welfare, or opportunities for welfare, although

without maximization.®?

For example, within forms of distributive egalitarianism, equal weight means that no
greater moral value is achieved by promoting the welfare of one individual over
another’s. This is important for the justification of distributive egalitarianism, because
otherwise it would not be clear how individuals could each have equally powerful
demands for welfare rather than demands proportional to the differential value of their
welfare. For sufficientarianism, basic equality as equal weight means that satisfying
the basic needs of one person is of no more moral value than satisfying the basic
needs of another. This is important for the justification of sufficientarianism, because
otherwise it would not be clear why we should not prioritise the more morally

valuable needs of one person over another’s.

5L Eg. Hare, (1981), 26, who casts the fundamental principle as ‘giving equal weight to the equal
interests of all the parties’. Harsanyi, (1982), 47, similarly states that utilitarianism seeks to ‘always
assign the same weight to all individuals’ interests’. See also, Dworkin, (1981a), 201, and Sen (1992),
14. Contra, Arneson, (1998).

52 It informs any full- or in part- ‘welfarist consequentialist’ theory, in the broadest sense. Cf. Sen and
Williams, (1982), 5.
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It might be pressed at this point, that upon closer inspection prioritarianism must, by
definition, reject equal weight. This is because, ‘Prioritarianism holds that the moral
value of achieving a benefit for an individual (or avoiding a loss) is greater ... the
lower the person's level of well-being over the course of her life apart from receipt of

this benefit.>®

Accordingly, given two individuals with different absolute levels of welfare, on the
priority view, one extra ‘unit’ of welfare arising in the individual with less total
welfare is more morally valuable than one extra “unit’ arising in the individual with
more total welfare.®* There is, however, no need to take this ‘per unit’ view to be the
best interpretation of what it means to hold that the ‘welfare of each individual is of
equal value.” A better interpretation might simply be that the total welfare of any

individual is as welfare as the same total individual good in any other.*

Further, insofar as philosophers have sought to make the claim that all political
theories share one concept of basic equality, they almost invariably hold that it is
Equal Worth, and most generally analyse that concept in terms of equal weight.

Taking three of the most important sponsors of this “universal acceptance thesis’:

Jeremy Waldron who states that to claim that ‘all humans are equals’ is to

claim that: ‘[M]oral argument (including arguments purporting to justify

53 Arneson, (2013) [Emphasis added]. Parfit, (1997), ‘The Priority View: [is defined as] Benefiting
people matters more the worse off these people are’, 213.

%4 See, a similar point made regarding minimax theories, Hurka, (1993), 161.

%5 This, arguably, was Mill’s understanding of basic equality: ‘It may be more correctly described as
supposing that equal amounts of happiness are equally desirable, whether felt by the same or by
different persons.” Mill, (1910), 58.
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discrimination) ranges over the good of all human beings, without any

fundamental division or differentiation.”°®

Will Kymlicka who states: ‘There are various ways to express this more basic
idea of equality. A theory is egalitarian in this sense if it accepts that the

interests of each member of the community matter, and matter equally.”®’

Ronald Dworkin who, defining basic, or what he calls “deep’ or “abstract’
equality, from the specific perspective of moral government, states: ‘I believe
that we are now united in accepting the abstract egalitarian principle:
government must act to make the lives of those it governs better lives, and it

must show equal concern for the life of each.%®

The equal value conception, therefore, is somewhat less central in contemporary
political philosophy, although it remains absolutely central within Christian political
theology.*® However, this is not to say it has no plausible role. In particular, equal
value can be used by opponents of utilitarianism to reject its otherwise seemingly
inescapable conclusion of aggregate maximization. Whilst the utilitarian can plausibly
hold that all that is moral significant is welfare, and thus aggregate maximization is
the logical way to best promote welfare; opponents can contend that aggregate

maximization somehow fails to respect our equal value. Our intrinsic moral value, as

%6 Waldron, (2008), 9 [Emphasis added].

5 Kymlicka, (2002), 3-4. [Emphasis added].

%8 Dworkin, (2000), 128. [Emphasis added]. ‘In Defense of Equality’, (1983), 24: Dworkin also states:
‘I begin by setting out what I shall call the abstract egalitarian thesis. From the standpoint of politics,
the interests of the members of the community matter, and matter equally.” Of course Dworkin claims
not to be a philosopher in the business of distributing welfare. | offer a more nuanced account of
Dworkin’s thought below.

%9 See, Coons and Brennan, (1999).

27



individuals, grounds our claims upon one another for an equal distribution of rights
and/or resources, or some minimum necessary for human realization, or some such.®°
Admittedly, on such views equal value is ultimately more “basic’ than equal weight,
since the former constrains (and perhaps justifies) the latter. However, this is no great
matter, and just goes to show their close inter-relationship as two conceptions of the

concept of Equal Worth.

3. Equal Authority

The loathsome mask has fallen, the man remains
Sceptreless, free, uncircumscribed, but man

Equal, unclassed, tribeless, and nationless, [3.4.195]
Exempt from awe, worship, degree, the king

Over himself;

—Shelley, Prometheus Unbound®!

We might think that the promotion of the good, including individual good, is not in
fact the first concern of political morality. In some form we might think, instead, that
it is to identify who, if anyone, has authority? This seems especially pressing given

our epistemic disagreement over what constitutes the good, including individual

% For an example, see Christiano, (2008), 15-6. This is likely to give shape to a ‘deontic’ style of
egalitarian theory. Of course, one can also argue against utilitarianism with a telic style of egalitarian
theory that sees an equal distribution itself as valuable. See, Parfit, (1997).

61 Shelley, (1886), 3.4.195-6.
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good.%2 The concept of Equal Authority takes the distribution of what I shall call

‘fundamental authority’ to be the site of basic equality:

Equal Authority: each individual has equal fundamental authority.

We shall take a lot longer to explore Equal Authority both conceptually and
historically, not only because it has been absent in contemporary discussions of basic
equality,®3 but also because the rest of this Thesis shall attempt to defend its truth and

primacy (at least under one conception).

In order to understand Equal Authority, we must first understand the concept of
‘authority’. The concept of ‘authority’ exists within its own web of synonyms,
cognates and conceptions: ‘jurisdiction’, ‘power’, “‘dominion’, ‘command’, ‘right’,

‘sovereignty’, for example.®* For our purposes, | shall define ‘authority’ as:

Authority: the ability to create a decisive reason for an individual to act by

determining that such an individual should so act.

Authority is held by an authority-agent over a subject (or set of subjects). The
authority-agent has a ‘right to rule’, roughly understood as a Hohfieldian ‘power’, that

is, the ability to create (as well as change, extinguish, replace) a decisive reason to

%2 To borrow Berlin’s opening line, ‘If men never disagreed about the ends of life, if our ancestors had
remained undisturbed in the Garden of Eden, the studies to which the Chichele Chair of Social and
Political Theory is dedicated could scarcely have been conceived.” Berlin, (1969), 118.

8 An example of the confusion of a contemporary political philosopher confronted by Equal Authority
is Hampton, (1986), 25.

64 John Liliburne names virtually all of them, see below n 88.
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act.®® A decisive reason to act is a reason that is sufficient for action, and would
override any lower-order reasons to the contrary within the domain of power.® The
domain of power has both an external and internal dimension: the external dimension
being the set of alternative actions or inactions that may be ruled; the internal
dimension being the set of facts that the authority-agent may take as sufficient reason

to determine that each alternative action should be undertaken.

Finally, by the ability to create a decisive reason for an individual to act by
determining that such an individual should so act, I mean the following. First, the
decisive reason is created in the appropriate way through the authority-agent making
a determination. By, ‘determination’, I mean something like a decision, conclusion, or
belief or desire formation. (I shall return to the “in the appropriate way’ qualification
in a moment). Secondly, the content of that determination is that the individual (the
subject) should act in a manner in conformity with the decisive reason being created.
Thirdly, this determination will be based upon (derived from, justified by) the
authority-agent’s understanding of what the subject has most reason to do. Finally,
this determination typically needs to be expressed by an order command, ruling or

some such, in order to realise the decisive reason.

A simple example of the operation of the last part of our definition is when a parent
exercises authority over her daughter by determining that her daughter should go to
school. This determination in the appropriate way creates a decisive reason for the

daughter to act. It is based upon her belief that this is best for her daughter. And, since

% See, Hohfield, (1919).

% | qualify the types of reasons that can be overridden as ‘lower order’, in order to allow for the fact
that in hierarchies, a inferior authority-agent have their determinations overridden by a superior, and
also that two equal authority-agents may give conflicting reasons of the same order.
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the daughter is not a mind reader, the relevant decisive reason is only realised once

the determination is expressed via a command.

Now, what of the ‘in the appropriate way’ qualification? By introducing it, | follow
David Enoch in acknowledging that we need such a qualification to distinguish cases

of genuine authority from cases of what Enoch calls ‘merely triggering reason-

giving.”®’

According to Enoch, we can analyse all cases of authority as a sub-set of the cases of
triggering reason-giving. “Triggering reason-giving’ is where A creates a new reason
for B to do X because B has a subsisting conditional reason to act of the form ‘do-X-
if-A-does-Y’, and A does Y. Enoch’s example is that of a grocer who raises the price
of milk. The grocer creates in me a new reason for action, that is, to buy less milk.
However, this is simply because she has fulfilled the antecedent of my subsisting

conditional reason for action, ‘to-buy-less-milk-if-the-price-goes-up’.®

However, not all cases of triggering reason-giving are cases of authority. Clearly, the
grocer does not exercise authority over the consumer. One reason is that she makes no
determination as to what the consumer should do. She merely determines the price of
milk. Another is that the grocer creates the wrong type of reason. She creates,

presumably, a pro tanto reason to buy less milk, instead of a decisive reason.

57 Enoch, (2012), 305. However, note that | depart from Enoch’s in another aspect of the definition of
authority. Enoch does not hold that it is, inter alia, the determination by the authority-agent that the
subject should do X that grounds the decisive reason. Instead, he holds that it is, inter alia, the
authority-agent intention to give the subject a new reason to do X and for her to recognise this
intention. See below, n 307 and Ch. 7 8§1.

8 Enoch, (2012), 299.
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However, whilst these two conditions appear to be necessary, they are still not
sufficient to define the sub-set of triggering reason-giving cases that are cases of
authority. This is because we face counter-examples that satisfy these two further
conditions, but still fail to be cases of authority.®® Perhaps the most famous counter-
example is that of the Brutal Dictator’s Child. In this counter-example, I live in a
society with a brutal dictator and her child. The dictator’s rule is entirely illegitimate,
but even by her own rules the child has no legally enforceable ability to order me
around. However, if the child determines that | should do something relatively
innocuous (say, play chess with her), and | refuse, then the child will get cranky. Her
mother will then get cranky. And, her mother will then kill innocent people. Let us
presume, therefore, she triggers an obligation, a duty — a decisive reason — to-
conform-to-the-child’s-orders-if-innocent-people-would-otherwise die. Thus, the
child has the ability to create (by triggering this conditional) new decisive reasons for

me to act in certain ways by determining that | should so act.

Yet, by intuition, this cannot be a genuine case of authority. It appears to be created
by the determination in an inappropriate way, in a deviant manner. However, as
Enoch notes, it is very hard to define precisely the nature of this impropriety.
Roughly, he indicates, it is because there has been some ‘manipulation’ of the ‘non-
normative circumstances’ but he does not venture any more. Enoch is happy ‘to settle
for noting that usually we know a deviant causal chain when we see one.’ | think we

can do better, although perhaps not solving the problem entirely.

8 Enoch, (2012), 304.
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Our conception of authority is normative.’® This means, that an individual only has
authority if they have the legitimate ability to create new decisive reasons for an
individual to act by determining how they should act. This is a further necessary
condition for case of authority. By ‘legitimate’ here, at least, that the authority-agent

has sufficient reason to exercise this ability.

It follows that, if someone does not have a legitimate ability to create new decisive
reasons for an individual to act by determining how they should act (that is, at least,
lacking the sufficient reason to exercise this ability), then they do not have authority.
So it clearly follows from this that if the dictator’s child does not have sufficient
reason to order me to play chess, get cranky if I do not play, upset her father, and thus
create a new decisive reason for me to obey, then the dictator’s child does not have

authority.

However, we can make an even stronger, more useful claim. It is not merely a
necessary condition that someone has a legitimate ability to create such new decisive
reasons to act in such a manner; the basis of these reasons — the root of their
existence, and decisive character — rests upon this justification. Hence it follows, that
if we can establish that an individual has created new decisive reason for an
individual to act by determining how they should act without establishing whether
that their creation was justified, then these reasons have not emerged from any

exercise of authority.”* Another way of putting it is that, if the agent’s ability to create

0 At least, insofar as we are trying to define de jure authority, as opposed to de facto authority. It
seems quite plausible to say that the dictator’s child has de facto authority. On the distinction, see
Raz’s ‘Introduction,” in Raz, (1990).

"L This does not preclude the possibility that they do have authority. It just means that these particular
reasons have not come from the exercise of that authority if they happen to have it.
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new decisive reasons to act can be established without reference to whether it is

justified or not, then that ability cannot constitute a case of having authority.

So, in our dictator’s child’s case, even if we did not assume one way or another
whether the child’s ability was justified or not, we can still conclude that this ability
does not constitute a case of authority. If the child did for some bizarre reason
actually have a justified ability to create decisive reasons to act, then that would
constitute authority. However, in this case the child would have two concurrent and
coextensive abilities: one an ability to create new decisive reasons by merely
triggering reason giving; and, another to create new decisive reasons by an exercise of
authority. And this in fact, is how we commonly think of the state’s authority and
coercive power. The state has one ability to create new decisive reason to do many
things by merely triggering reason giving through threat of force; and, another ability

to create new decisive reason to do the same things by an exercise of authority.

So to sum up, the conception of authority we are addressing, therefore, is practical
rather than theoretical (or ‘epistemic’). It is concerned with an agent providing to a
subject, through rulings, reasons to act; rather than reasons to believe. And, it is also
de jure rather than de facto. It is concerned with an agent whose determination that
someone should act in some way, by itself, creates a decisive reason for that person to
so act. This reason to act, therefore, is not dependent upon extrinsic factors such as
the threat of punishment, although such factors may create additional reasons to so

act.
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By qualifying an individual’s authority as ‘fundamental” amongst a set of individuals,
I mean that the authority in question has not itself been grounded by some other
exercise of authority amongst those individuals.”? This means that the basis of such
fundamental authority is either the ruling of someone outside the set of individuals
(for example, God) or having some other property (for example, rational capacity).
However, if it is within power, an exercise of fundamental authority may itself ground
the “derivative’ authority of an agent. The exercise of fundamental authority, thereby,
determines all the elements of the derivative right to rule: the authority-agent, subject

and the external and internal domain of the derivative authority.

Finally, on my definition ‘authority’ can be self-reflexive. One can have authority
(fundamental or otherwise) ‘over oneself’. Some philosophers have dismissed this
extension because they believe it entails some deeply mysterious metaphysical
splitting of self, where a higher rational self rules over the lower part.”® | mean
nothing so metaphysically extravagant. All that I mean by ‘authority over oneself’ is
that one has ability to create a decisive reason for one to act by determining that one
should so act. The most obvious examples of such exercises of authority over oneself
are the undertaking of voluntary obligations via consent, promise, agreement etc.
However, | also take it to include a principle of conscience, that is, where one gives
oneself a new decisive reason to act upon one’s own conviction by coming to believe
in that conviction, even if the independent grounds for that conviction ultimately turn

out to be false.”

72 See, Estlund, (2006), 136.

3 McLaughlin, (2007), 45: ‘[A] dualistic and rather schizophrenic notion ... a metaphysical
abstraction’; Sadurski, (2008), 169: ‘[A] confused use of the word [authority] (unless it is a vague
metaphor).” See also, with respect to Raz, Ch. 2 §1.

4 See, Gaus, (2015), 136-156.
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We have defined ‘fundamental authority’. However, what is equal fundamental
authority? This a concept in fact best introduced by its opposite unequal fundamental

authority.

3.1. The Concepts of Unequal and Equal Authority

‘Having authority’, as described above, is a many-placed property. As such, it can be
scalar in a number of vectors. For example, holding every other variable equal, one
authority-agent might be able to rule upon a larger number of agents than another; or
one-authority agent may have a greater internal domain than another; or greater
external domain. In all these dimensions, there is the logical space for different
relations of authority to be ranked in a scalar, although not necessarily cardinal,

sequence.

However, in general, when political thinkers have spoken of ‘unequal authority’ they
have implicitly referred to one particular vector, holding others implicitly the same.

This is the lexical priority of the right to rule (over a subject, within a domain), itself,
as ranked against the lexical priority of another’s right to rule (over the same subject,

within the same domain).

A ‘superior’, therefore, has a right to rule that is higher than an ‘“inferior’s’ right to
rule with respect to a subject within a domain. The latter subject may be the inferior
herself: the sergeant has a right to rule over the corporal within the domain of military

action, that outranks the private’s right to rule over herself. Or, alternatively, the
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subject may be a third individual: the sergeant and the corporal both have a right to

rule over the private, but the sergeant’s right out-ranks the corporal’s.

Further, in general although not necessarily, such a set of rights of authority may form
a ‘chain’ of authority. In this case, not only does the sergeant have a right to rule over
the private that is lexically superior to the corporal’s right to rule over the private;
she also has right to rule over the corporal that is lexically superior to the corporal’s
right to rule over herself. This is why, out of the three individuals, the sergeant not
only has highest ranking right to command the private directly to perform a military
action; she also has the highest ranking right to command the private indirectly, by

commanding the corporal to command the private to perform a military action.

Unequal fundamental authority between a set of individuals, therefore, exists where
they have lexically different rights (over particular subjects within a particular
domain) that have not been created by some prior authority structure between them.”
Finally, given these definitions, however, what does it mean to speak of the existence
of “‘basic inequality’ as unequal fundamental authority between a set of individuals
without any explicit reference to any particular subjects or domain? What does it

mean for a society to be constituted by ‘unequals’ simpliciter?

‘Basic inequality as unequal fundamental authority’ simpliciter means that between a
set of individuals there is unequal fundamental authority in at least one domain that is

not reciprocated in another. By ‘not reciprocated’ |1 mean that the superior right to rule

S In contrast to our army example, therefore, where we might implicitly presume that each person has
exercised fundamental authority over herself to enlist.
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in one sub-domain by A over B is not, by some as yet undiscussed possible metric,
held to be equivalent to the superior right to rule in a different sub-domain by B over
A."® Similarly, to speak of individuals as ‘unequals’ simpliciter is to mean that there
is unequal fundamental authority between them in at least one domain that is not
reciprocated in another. Thus, a ‘society of unequals’, is a society where at least some
of its individual members have less fundamental authority than at least some others in

at least some domain, on at least some basis, that is not reciprocated.’’

Differing theories of unequal fundamental authority have a long history in political
thought, incorporating different bases for unequals’ fundamental authority, whether it
be the differential distribution of knowledge, ® loose supposed proxies for knowledge

(eg. sex),™ virtue,®® merit,® patrilineality,? education,®® age, race, and so forth.

In some societies, these bases ground great chains of being, a natural hierarchy from

God, down the archangels and angels, through kings and bishops, the other classes to

76 See, Ch. 6.

" In other words, | am holding that a ‘Society of Unequals’ includes at least two members who are
unequals relative to one another within even the smallest domain, even if no other member of the
society is an unequal relative to any other person in any domain. This is, may seem artificial, especially
when pushed to the limit case. However, in a society where only one person out of many is a slave,
surely this society is still a ‘Society of Unequals’? Is there then, really a qualitative change, where this
person is only a slave for an hour a day, or in particular area of life? | do not think so. An alternative
nomenclature perhaps might leave a ‘Society of Unequals’ for where all members are in relations of
inequality, and ‘an unequal society’ for the concept so far described — however this would just reflect
two extremes of a matter of degree. They both lie in direct opposition to a ‘Society of Equals’.

"8 Plato, (1892c), 56ff [I1, 375ff].

S For example, Locke’s somewhat ad hoc justification for a husband’s authority over his wife in
Locke, (2003), 135.

8 For example, for a discussion of the role of virtue in justifying fundamental authority in Confucian
thought, see Chan, (2013); Angle, (2010), 179-196.

8L Aristotle, (1976), 174 [1131a20-1]. Thomas Jefferson argued for a ‘natural aristocracy’ based upon
‘virtues and talents’. He supported democracy, therefore, not as a form of equal fundamental authority
(see below) but as the most effective instrument to identify the natural aristocracy. See, ‘Jefferson to
Adams 28 Oct. 1813’ in Cappon, (1959), 2:387-92. See also, Santayana, (1905), 109ff.

8 Eg., Filmer, R, (1685).

8 Eg., Mill, ‘On Representative Government’, in Mill, (1910), Ch. VIII.
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the lowliest peasant, and sometimes beyond.®* Here fundamental authority is
exhaustive and transitive all the way down. In other societies, however, the
multiplicity of bases ground a confusing system, which threatens to be inconsistent
and incoherent. The distribution of fundamental authority is understood as a
collection of pairwise relations (husband-wife, parent-child, freeman-slave, noble-
commoner, clergy-parishioner, white-black) with multiple different bases (gender,
age, slavery, nobility, ecclesiastical rank, race) operating in differing domains (the
private sphere, family, civil society, the state, religious matters). Thus the
fundamental authority of an upper-class, rich, noble, uneducated, white male in the
secular, private sphere, relative to all others may be easy to define; but perhaps not so
an upper-class, poor, educated, black, female, in the religious, public sphere. The
proper distribution of fundamental authority is a difficult task in this society, best left

to the finest theological, legal and philosophical minds of their generation.

It is within such hierarchical societies, however, that a different concept of Basic
Equality is forged. Whilst these societies as a whole define sets of unequals, they also
define sub-sets of equals. These are individuals of the ‘same species and rank’.8°
Individuals who may, respectively have superiors or inferiors, yet with respect to one
another have equal fundamental authority in some relevant domain.® In the words of

Hugo Grotius:

8 Lovejoy, (1953).

8 1 ocke, (2003), 11.11.4.

8 Qr, unequal fundamental authority in two respective, different but equal domains. This is one way of
understanding, in fact, of understanding Equal Sovereignty where each individual has supreme
authority in equal respective domains. Ch. 6.
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But as in Societies, some are equal, as those of Brothers, Citizens, Friends and
Allies. And others unequal, ... by Preeminence, as Aristotle terms it; as that of
Parents and Children, Masters and Servants, King and Subject, God and Man:

So that which is just takes Place either among Equals, or amongst People

whereof some are Governors and others governed, considered as such.®’

The radical move, therefore, is the extension, often gradual, of this domain-restricted,
agent-relative form of equal fundamental authority, to the unrestricted case. To live in
a ‘society of equals’ simpliciter, is to live in a society where all individuals, if any
individual, has the same right(s) to rule of the same lexical priority over the same or

equivalent individual(s) within the same or equivalent domain(s):

All and every particular and individual man and woman ... are and were, by

nature all equal and alike in power, dignity, authority, and majesty...%8

3.2. Two Conceptions of Equal Authority

Like Equal Worth, Equal Authority has two different conceptions. On the one hand,
there is the claim that all individuals have fundamental authority over all. Let us call

this the *democratic conception’. More formally put:

Democratic Conception: each individual has the same authority, fundamental

relative to each other, over all individuals.

87 Grotius, (2005), I, 136-7: He continues: ‘The latter, in my Opinion, may be called the a Right of
Superiority, and the former the b Right of Equality. a Jus Rectorium. b Jus Equatorium.’

8 ¢, .[N]one of them having by nature any authority, dominion, or magisterial power one over or above
another,” Lilburne, (1938), 317-8.
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Under this conception, all individuals have an equal right to determine the laws that
will apply to all, including themselves; and this right is realised via some procedure —
direct voting, participatory fora, representative elections, majority ballot, and/or

consensus decision making.

On the other hand, there is the claim that each individual has fundamental authority
over herself and only herself. Let us call this the “liberal conception’. More formally

put;

Liberal Conception: each individual has the same authority, fundamental

relative to each other over herself and herself alone.

This conception involves two components that we can separate. First, it has its
negative clause: no individual has fundamental authority over any other individual.
No one is anyone else’s master; no one is anyone else’s subject. Secondly, it has its
positive clause: each individual has fundamental authority over herself. Each
individual is both her own master and her own subject. It follows that the ‘liberal
conception’ of Equal Authority, also implies a parallel concept of ‘basic freedom’
also composed of two clauses, that is, first, a freedom from the fundamental authority

of anyone else; and, secondly, a freedom to exercise fundamental authority over
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oneself.8% Hence, the common, often unanalysed, dyad placed at the foundation of

liberal thought “all humans are free and equal.”°

3.3. The History of Equal Authority

The democratic conception of Equal Authority emerges with democracy itself,
amongst the small city-state republics of Greece, only to largely disappear until the
emergence of the similar small city state republics of the Renaissance.®® This is
perhaps no great coincidence, since the democratic conception ultimately does more
to legitimise the fundamental authority of the community, rather than that of the
individual. This is because, whilst each individual is indeed an equal with the same
right to rule over all others, that right is impotent when compared with the aggregate
right of all others. Quite rightly the democratic conception allows each individual to
conceive of themselves as equal members, as equal citizens of their communities.

However, that membership is primarily as a subject rather than as a ruler.

For this reason, the so-called ‘Liberty of the Ancients’ is a misrepresentation.®? There

is no great freedom ensured by the democratic conception. At best, one is free from

8 Freedom from authority is somewhat surprisingly, normally absent from discussions of the various
concepts and conceptions of liberty, presumably because it involves the absence of normative
interference rather than physical interference. See, Berlin, (1961). Although note, Estlund, (2008), 120:
‘Another thing that is often meant by natural freedom is that no person is born under the authority of
anyone else. The authority of one person over another is, as | have said, simply the moral power to
require action. So this thesis of natural freedom is the claim that no one is naturally subject to another’s
commands in this way. The claim is not that there are no authority relations at all, but only that none
are owed to nature.’

% See, Macedo, (1990), 36-7; Waldron, (1993); Quong, (2010), 2-3.

9 Although note the many other origins of democracy in Africa, amongst the Vikings, and other
sources: Isakhan and Stockwell, (2011).

92 Constant, (1988), 323. See, Sidgwick, (1907), 298-9: ‘[T]o suppose ... that the ideal of ‘obeying
oneself alone’ can be even approximately realized by Representative Democracy is even more patently
absurd. For a representative assembly is normally chosen only by a part of the nation, and each law is
approved by only a part of the assembly: and it would be ridiculous to say that a man has assented to a
law passed by a mere majority of an assembly against one member of which he has voted.’
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the superior fundamental authority of any other individual. However, this is easily
replaced by the tyranny of the majority. The democratic conception only entails ‘self-

governance’, therefore, if the self is identified with the community as a whole.%®

It is for this reason that the democratic conception comes under great pressure as the
community grows and diversifies.? The mental gymnastics required to convince
oneself that one is governing oneself by being governed by the majority become
harder as one is less likely to have anything in common with the majority. In
particular, as society grows to include a multiplicity of different conceptions of the
good, one can no longer identify a common set of values that could define the
communal self. Competing epistemic authorities begin to undermine the democratic

conception of equal practical authority.

The liberal conception, by contrast, emerges from the internal fracturing of the
powers — spiritual and temporal — that held together the larger kingdoms and empires
from the Middle Ages well into the Renaissance. Up until this point, the Catholic
Church retained supreme and unquestioned epistemic authority, and in turn verified
that God had willed the unequal fundamental practical authority of the monarchical

regimes.%

9 See, Sabine, (1937), 30; Mill, (1910), 67-8.

% Wollheim, (1962), 72.

% As David Held states, the ‘Christian world-view transformed the rationale of political action from
that of the polis to a theological framework,” such that the notion of ‘good’ lay in submission to God’s
will. Thus, ‘how the will of God was to be interpreted and articulated with systems of secular power
preoccupied Christian Europe for centuries, until the very notion of single religious truth was shattered
by the Reformation.” Held, (1996), 37.
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Yet, ‘things fall apart.”% The Great Western Schism cleaved the Church in two. The
remaining Western, Catholic Church continuously tussled for power with the very
Holy Roman Empire that it had anointed. The Reformation split what remained of the
Catholic Church’s authority into competing Protestant sects, many of whom did not
even claim epistemic authority for their own clergy, but instead placed their
congregation in direct communion with God. The English gentry precipitated the

Civil War as they aimed to assert the authority of Parliament over Charles I.

These crises reshaped the relationship between contemporary epistemic and practical
authority structures. Where previously one could presume a shared belief in who
knew best the will of God (the Church), and thus who knew who God had willed to
govern (the Monarch); now, one could not presume such a shared belief. Some saw,
in this new situation, the operation of defective reasoning by those who disagreed.
They had somehow been corrupted. This justified war, oppression and even the

establishment of new isolated societies to purify and restore homogeneity of belief.®’

Others, however, made a novel conceptual move. They realised that God himself must
have given all human beings their reasoning capacity, and expected them to act upon
it. If this was God’s will, then the starting point of any holy action was to follow one’s
own reasoned beliefs. One’s God given capacity to be one’s own epistemic authority
thus grounded one’s own fundamental practical authority over oneself, and oneself
alone. And, since all individuals had this capacity, all individuals must be equals in

having such fundamental authority: ‘Every man by nature being a king, priest

% Achebe, (1996), citing W. B. Yeats, ‘The Second Coming’ in Yeats, (1992).
9 After all, this is the original aim of many of those pilgrims going to Northern Ireland and America.
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prophet, in his own natural circuit and compass, whereof no second may partake but

by deputation, commission, and free consent from him whose right it is.”%

From this idea grew support for the liberal conception of Equal Authority (although it
comes to eventually lose its theological basis).® On this conception, authority over
others can still be justified but only derivatively. It must derive from the fundamental
authority of the relevant individuals, exercised via their consent, authorisation,
agreement or contract.'® As the 15" century Cardinal, Nicholas of Cusa stated, when

advocating reform of the Holy Roman Empire:

For if by nature men are equally powerful and equally free, the valid and
ordained authority of one man naturally equal in power with the others cannot
be established except by the choice and consent of the others, even as law also

is established by consent. 10t

The picture, therefore, is one of all individuals initially existing in some “State of
Nature’, free to contract with anyone they so please. Out of the State of Nature,

emerge three basic types of theory (although not in this chronological order).

% The Leveller Richard Overton in his ‘An Arrow Against All Tyrants’ (1646) cited in Woodhouse,
(1951), [69]. For other Leveller references to Equal Authority cited in Woodhouse’s collection see
also, John Lilburne, 317, and Richard Rainborough, 53.

9 Without necessarily gaining a clear alternative, see Chapter 3 §8. For a discussion of the role of
theology in grounding Locke’s concept of basic equality see Waldron, (2002), 44-82.

100 This line of thought also picked up upon the claim subject to commentary by Roman law theorists
from the 12" Century onwards regarding the meaning of a passage in Justinian’s Digest known as the
lex regia: “What pleases the prince has the force of law, because by the lex regia, which was made
concerning his authority, the people confers to him and upon him all its own authority and power,’
Digest of Justinian, I, 4, I. See, Morrall, (1971), 46; Hampton, (1986), 3.

101 Nicholas of Cusa, De Concordantia Catholica, Bk. 11.14, excerpted and translated in Ewart, (1954),
192. See also, Marsilius of Padua, (1956), 47-8: ‘The authority to make the law belongs only to those
men whose making of it will cause the law to be better observed or observed at all. Only the whole
body of the citizens are such men. To them, therefore, belongs the authority to make the law.’
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First, there is the anarchist theory.1%2 We might initially take the anarchist literally to
hold that there is no ‘authority’ amongst individuals. However, at least with our
definition of ‘authority’, insofar as they affirm that people can contract with one
another, they must affirm the liberal conception, that is, each person must have
sufficient authority over herself, to bind herself contractually.'% Yet, anarchists are
sceptical of the possibility of state emerging through individual contracts. At best,
they see the development of private protection contracts between sub-sets of
individuals, or a minimal ‘night-watchman state’.1% Many instead, embrace a more
disaggregated communitarianism, with differing, fluid collections of groups whose

members can leave at will.1%®

Secondly, there is libertarianism. Each individual has fundamental authority over
herself and only herself. However, this fundamental authority is not absolute. Instead,
this fundamental authority is constrained by natural law. This natural law carves out
domains of fundamental authority, defined by natural rights and duties.% Yet, each
person’s fundamental authority supposedly remains equal, since natural law is the
same for each person, and hence they have the same rights and duties. Of course, part

of the problem with libertarianism is no one (or everyone) has the right to

102 Buchanan, (1978), 33: ‘The primary value premise of individualism is the philosophical equality of
men, as men, despite all evidence concerning inequalities in particular characteristics or opponents. In
thinking about men, we are obligated to proceed as if they are equals, as if no man counts for more than
another. Acceptance of these precepts sharply distinguishes the individualist from the nonindividualist.
But we must go one step further to inquire as to the implications of these precepts for social order. It is
at this point the libertarian anarchist and the constitutionalist-contractualist part company, but,
philosophically, they have come a long way together, a simple statement but one worthy of emphasis.’
103 Clark, (1978), 3-6. Hence, also the slogan of the anarchist punk rock band, Crass, ‘There is no
authority but yourself.’

104 Of course the famous case for the night-watchman state is made by Nozick, (1974).

105 See, Gaus and Chapman, (1978).

106 Nozick, (1975), xi: ‘Individuals have rights, and there are things no person or group may do to them
(without violating their rights).’
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authoritatively determine what are the true demands of natural law. For this reason,
the libertarian might move in the anarchist direction of the minimal state, or they may

turn to our final type of theory: social contract theory.

Social contract theorists hold that each individual has fundamental authority over
herself, and herself alone yet exercises that authority to form a society wide
contract.'%” The social contract theorists, the contemporary political liberal inheritors,
and their collective commitment to the liberal conception of Equal Authority is very
important to the rest of this thesis, so let us trace it most closely through their thought,

starting with the first great figure of social contract theory, Thomas Hobbes. 1%

3.4. Social Contract Theorists and Equal Authority

It is clear that Hobbes holds the negative clause of the liberal conception. In the State
of Nature, no one naturally (that is, fundamentally) has authority over anyone else: ...
‘[M]en live without a common power to keep them in awe, they are in that condition
2109

which is called war; and such a war, as is of every man, against every man.

Individuals each have the ‘right’ to do anything and everything ‘even to one another’s

107 Zagzebski: (2012), 4: ‘It is impossible to live without government, so some of the most important
work of early modern philosophy was devoted to reconstituting the justification of political authority in
social contract theories, starting from the premise that each person has ultimate authority over himself.’
108 Grotius arguably endows the social contract tradition with the proper understanding of the concepts
of natural law, obligation and right that are ultimately necessary to articulate the liberal conception and
the social contract view: see, Darwall, (2013), chi 8. Furthermore, the idea of state authority being
legitimated by contract is prefigured in classical thought. Crito argues that the Athenian, having
enjoyed the privileges of security, is bound by practical agreement to obey the laws of Athens, even if
they are unjust: Plato, (1892a), 553 [51-2]). Aristotle speaks of Lycophron, the Sophist, who argued
that law obliges only because it is a “‘contract’: Aristotle, (1905), 111 9 §8. And, in what would become
a very important theological precedent for social contract theorists, in the Old Testament, David is
made King by the covenant of the elders of Israel: Il Sam. 5:3.).

109 Hobbes, (1962), 144

47



body’.1% However, it is only a permission rather than a claim-right that would give

rise to duties upon others.

However, even if only implicitly, Hobbes does also hold the positive clause of the
liberal conception.*'! For Hobbes, the State of Nature can effectively only be exited
by the making of a social contract, and the authorization of the Leviathan, giving rise
to new decisive reason upon each individual to follow the latter.*!2 In this process,
each individual must be exercising an ability to create decisive reasons for herself to
act by determining that she herself should so act, that is, authority over herself. 113
And, that authority, is exercised in accordance only with her ‘own judgment, and

reason’,'* that is, it must be fundamental.

Whilst Hobbes grounds his social contract on the liberal conception of Equal
Authority, strictly speaking, it is not what he means when he calls human beings
‘equals’. Instead, he denotes their physical capacities: ‘Nature hath made men so

equal, in the faculties of the body and mind’.*%® This is to define basic equality by

110 Hobbes, (1962), 146.

111 1t was indeed explicitly attributed to him by contemporary critic Earl Clarendon who explicitly
attributes to Hobbes the claim that ‘an assembly of men of equal authority in themselves, will ... agree
to make one Man their Sovereign...”: Clarendon, (1676), 72.

112 Hobbes, (1962), 209: For in the act of our submission, consisteth both our obligation and our
liberty: which must therefore be inferred by arguments taken thence; there being no obligation on any
man, which ariseth not from some act of his own; for all men equally, are by nature free. And because
such arguments must either be drawn from the express words, | authorise all his actions, or from the
intention of him that submitteth himself to his power, which intention is to be understood by the end
for which he so submitteth; the obligation, and the liberty of the subject, is to be derived, either from
those words, or others equivalent...” Hobbes also held that commonwealth could also arise by
acquisition. This is also a contract, but one which involves a subject’s submission because they fear the
agent that becomes sovereign, rather than each other. See, Hobbes, (1962), Ch. XX.

113 Hobbes, (1962), 176.

114 Hobbes, (1962), 145-6.

115 Hobbes, (1962), 141; Hobbes, (1928), ii 1, 3, 6-7, i 15; and Hobbes, (1997), I, xiv, 1-2, 53-4.
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reference to the basis of equal authority, rather than equal authority itself.11® He

leaves the latter move to Pufendorf and Locke.

Pufendorf explicitly rejects Hobbes’ claim that we are one another’s “equals’ in our
physical capacities, both as a fact and as a proper account of what the claim should
mean. Instead, he articulates a complex and multifaceted concept. The root of this
concept is the claim that all human beings are equal in having the same obligation to
cultivate a social life, and thus owe it to one another to obey natural law. In this
way, ‘equal authority’ is admittedly not the most basic sense in which we are equals
according to Pufendorf. However, it is its most important operational corollary,

particularly with respect to establishing the legitimacy of the state.

According to Pufendorf, natural slavery, and any other form of unequal fundamental
authority, “clashes head on with the natural equality of men’. It would be ‘most
absurd ... to believe that nature herself has actually and directly given the more
prudent sovereignty over the more dull’. Both the negative and positive clauses of the

liberal conception are evident in his claim that:

[T]he actual establishment of sovereignty requires some antecedent human

deed, and a natural ability to rule by no means gives anyone sovereignty over

116 Similarly, Hobbes does not define our ‘natural’, basic freedom by reference to fundamental
authority. Berlin, famously, took Hobbes as the paradigmatic philosopher of the negative concept of
liberty, defined as ‘the absence of opposition, [that is]... external impediments of motions.” And, ‘a
freeman, is he, that in those things, which by his strength and wit he is able to do, is not hindered to
what he has a will to do’: Hobbes, (1962), 204; Berlin, (1969), 123. However, what Berlin fails to
mention is that Hobbes in no way sees the justification of the state, or its limitations, as ultimately
based upon promoting freedom in this ‘negative sense’. In fact, he holds that the amount of negative
liberty that the sovereign must allow her citizens shall purely be a question of what they have
authorised through the social contract process: see, above, n112.

17 pyfendorf, (1994), 111.2.2.
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those whom nature has given a character fit for servitude. Nor does the fact
that something is useful to another immediately allow me to impose it on him
by force. For men enjoy natural freedom to an equal degree, and they cannot
allow it to be diminished without their express, tacit, or interpretive consent,
or without some other deed of theirs by which others have acquired a right to

seize it from them even against their will. 118

Locke is the first of the social contract theorists to assert not only the equal authority
of human beings, but to take the concept of basic equality to denote this relation
alone. Having dismantled the patriarchal theory of Unequal Authority put forward by

Robert Filmer in the First Treatise, Locke states in the Second Treatise.

“That all men by nature are equal,” | cannot be supposed to understand all sorts
of equality ... [instead, | mean] the equality which all men are in, in respect of
jurisdiction or dominion one over another; which was the equality | there

spoke of, as the proper business in hand, being that equal right every man hath

118 pyfendorf, (1994), 111.2.8: “He continues: This could also have been expressed as follows: Since
nature has made all men equal, and since slavery cannot be understood apart from inequality (for to be
a slave surely implies acknowledging a superior; freedom, however, does not require one to have an
inferior, as it suffices not to be subject to a superior), it is understood that naturally, or apart from any
antecedent deed, all men are free. A natural aptitude or the presence of qualities required for a certain
state does not immediately place someone into that state. Thus, someone who is worthy to rule or fit to
lead an army is not right away a king or a general....” However, what Berlin fails to mention is that
Hobbes in no way sees the justification of the state, or its limitations, as ultimately based upon
promoting freedom in this ‘negative sense’. In fact, he holds that the amount of negative liberty that the
sovereign must allow her citizens shall purely be a question of what they have authorised through the
social contract process: For in the act of our submission, consisteth both our obligation and our liberty:
which must therefore be inferred by arguments taken thence; there being no obligation on any man,
which ariseth not from some act of his own; for all men equally, are by nature free. And because such
arguments must either be drawn from the express words, | authorise all his actions, or from the
intention of him that submitteth himself to his power, which intention is to be understood by the end
for which he so submitteth; the obligation, and the liberty of the subject, is to be derived, either from
those words, or others equivalent...

50



to his natural freedom, without being subject to the will or authority of any

other man.t°

That “natural freedom’ includes not merely the negative clause of the liberal
conception as made clear here, but also the positive clause. Each individual has a right
to rule over herself.1? Like Hobbes’ claim it includes the right to contract and thus
bind oneself. However, unlike Hobbes’ claim it also includes the same libertarian
right to acquire and rule over one’s property, in a manner that creates obligations
upon others to respect such property. Each individual thus is, ‘absolute lord of his

own person and possessions, equal to the greatest, and subject to nobody [else]’.*?

Unlike the value and weight conceptions of Equal Worth, the liberal and democratic
conceptions of Equal Authority are incompatible. This is because they both make
incompatible claims about the distribution of fundamental authority within a society.
Both cannot be true. However, one can ground the other, if the latter becomes a claim
about the distribution of derivative not fundamental authority. And this is precisely
what begins with Locke.?? The Lockean social contract based upon the liberal

conception grounds the derivative (proto-)democratic authority of Parliament.

119 |_ocke, (2003), 54.

120 ocke, (2003), 4, ‘we must consider, what State all Men are naturally in, and that is, a State of
perfect Freedom to order their Actions, and dispose of their Possessions and Persons, as they think fit,
within the bounds of the Law of Nature, without asking leave, or depending upon the will of any other
Man’; and, 109, ‘[t]he natural liberty of man is to be free from any superior power on earth, and not to
be under the will or legislative authority of man, but to have only the law of Nature for his rule.’

121 | ocke, (2003), 123. Further, when one consents via contract, ‘the only way whereby any one
divests himself of his natural liberty’, every individual explicitly exercises their right to put themselves
under a duty. He ‘puts himself under an obligation to every one of that society to submit to the
determination of the majority, and to be concluded by it’: Locke, (2003), 95, 97.

122 For the view that modern democratic theory begins with Locke not Rousseau, see Shapiro, (2003),
309. Note also, Hobbes’ discussion of democracy as a function of preceding agreements between
individuals to be bound by the majority in De Cive: Hobbes, (1997), vii, 7.
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In this way, for the first time, we get the logical space for liberal, democratic
constitutionalism. The democratic conception as a theory of fundamental authority is
actually antithetical to a constitution that purports to limit the ongoing fundamental
authority of the citizens to rule by majority over themselves on any matter,
particularly insofar as it seeks to protect individual and minority rights.'?® After all,
what greater authority can a constitution have over the combined fundamental

authority of the majority?

However, starting one’s theory with the liberal conception instead, a constitution can
be secured with more fundamental legitimacy over and above the even more
derivative standing of the democratic system, since the latter is only grounded by the
former. This (albeit unequal) marrying of the liberal and democratic conceptions

reaches its pinnacle in Rousseau.

Unlike Locke, Rousseau’s rhetorical emphasis in Du Contrat Social is undoubtedly
on our natural freedom, rather than our equality. However, this natural freedom, just
as with Locke, is defined both by the conjunction of the negative and positive clauses
of the liberal conception. Each individual is ‘born free and equal’ in precisely the
sense that each person is equally “his own master’ free of the authority of others, and
equally has the positive right to bind themselves through the social contract.'?*
Rousseau argues, however, contra Hobbes, Pufendorf and Locke, that in the State of
Nature individuals would not exercise their equal fundamental authority to vest the

few with unequal derivative authority. Each individual exercises her fundamental

123 Note, Waldron, (1999), chi 11.
124 Rousseau, (2004), 1.2.2-3. See also, 1.2.1; 1. 9.8.
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authority over herself to authorize the virtually absolute derivative authority of all
individuals over all, in the form of majoritarian direct democracy.?® Further, by
grounding such a classical vision of small city state republican democracy on liberal
foundations, Rousseau can also re-incorporate the classical identification with

‘community’ into liberal, democratic constitutionalism.

This achievement, however, is obfuscated by Rousseau’s seemingly paradoxical
claims that by being an equal member within such a state whereby everyone rules
over everyone, one continues to be ruled only by oneself.*?® One can, therefore, be
‘forced to be free’.1?” These claims trade precision for rhetorical flourish,
equivocating between instances of fundamental and derivative authority. The clearer,
less pseudo-metaphysical claim is that within Rousseau’s state, every individual is:
free of the fundamental authority of any other; and, rules over oneself by exercising
one’s fundamental authority over oneself to ground the derivative authority of the
democratic decision making body. Thus, when this body consequently rules
derivatively over everyone, one continues to be ruled fundamentally by oneself. And,
when it enforces its rules against an individual, it only forces that individual to obey
the implications of her own previous exercise of fundamental authority over

herself.128

125 Rousseau, (2004), 1.7.1: “[T]he action of association consists of a reciprocal commitment between
society and the individual, so that each person, in making a contract, as it were, with himself, finds
himself doubly committed, first as member of the sovereign body in relation to individuals and
secondly as a member of the state in relation to the sovereign.’

126 Rousseau, (2004), 1.6.4: ‘A form of association which will defend the person and goods of each
member with the collective force of all, and under which each individual, while uniting himself with
the others, obeys no one but himself, and remains as free as before.” See also. Rousseau, (2004), 11.4.9.
127 Rousseau, (2004), 1.7.8.

128 Rousseau’s thought is obviously more complicated than this. It does not simply suffice for
continuing ‘self-rule’ that any exercise of state authority can be traced back to some original exercise of
our fundamental authority over ourselves. Rousseau holds that this original exercise must have been to
create a democratic state, and we only continue to self-rule by participating in that state. On our
analysis, this latter condition appears to be unnecessary for self-rule. I argue, below, that this over-
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Finally, Kant takes the liberal conception to be the cornerstone not only of political

authority, but of all moral obligation. In his Groundwork he states:

If we look back upon all previous efforts that have ever been made to discover
the principle of morality, we need not wonder now why all of them had to fail.
It was seen that the human being is bound to laws by his duty, but it never
occurred to them that he is subject only to laws given by himself but still
universal and that he is bound only to act in conformity with his own will,
which, however, in accordance with nature’s end is a will giving universal

law 129

Further in his, Doctrine of Right, he explicitly recognizes our basic, ‘innate equality,
that is, independence from being bound by others no more than one can in turn bind
them; hence a human being’s quality of being his own master (sui juris).'* Kant,
shares with Locke and Rousseau and explicit account of basic freedom in terms

having fundamental authority over oneself, alone.!3!

Of course, Kant does go on to state that the ‘lawgiving itself, which determines all
worth must for that very reason have a dignity [wirde], that is, an uncondition,

incomparable worth [Werth].”132 He then notes that the “‘dignity’ of each human being

determination reflects Rousseau’s status as a transitional figure between Hobbes and Locke’s
understanding of how the social contract ensures self-rule on the one hand, and Kant’s understanding
on the other. See, Ch. 5, §3.

129 Kant, (1996), 4:432.

130 Kant, (1996), 6:238

131 “Thus, the moral law expresses nothing other than the autonomy of pure practical reason, that is,
freedom...:” Kant, (1996), 5:33.

132 “For, nothing can have a worth other than that which the law determines for it. But the lawgiving
itself, which determines all worth, must for that very reason have a dignity, that is, an unconditional,
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is, properly speaking, merely the dignity of this self-lawgiving capacity. Kant,
therefore, is often taken to hold something akin to an Equal Worth concept, rather

than Equal Authority.

There are a number of complications regarding the proper translation of ‘wirde’.
However, we can put these aside. This is because, no matter its meaning, if we follow
Kant closely, each person’s authority over herself grounds her wiirde; not vice versa.
Kant argues for the proposition that one has authority over oneself without any
reference to wirde, (or Werth or any possible claim about the nature of the good).
Further, once such authority is established, by definition, its exercise gives one a
decisive reason to follow the laws one gives oneself, and excludes the authority of
others. No reference to wiirde is required to establish this. The fact that this capacity
also happens, putatively, to have wiirde (whatever its precise meaning) is just
supervenient.**® It plays no role in justifying either one’s authority over oneself or the
binding quality of the duties it can create. In this way, Equal Authority remains
Kant’s most basic equality, even if he takes that basic equality to ground a further,

supervening and derivative ‘equality of wiirde’.13*

incomparable worth; and the word respect alone provides a becoming expression for the estimate of it
that a rational being must give. Autonomy is therefore the ground of the dignity of human nature and of
every rational nature’: Kant, (1996), 4:436. Anderson, (1999), 312 similarly refers to ‘Equal Worth; in
a way that is consistent with it being Equal Authority. She is also explicitly following Rawls who
himself is obviously following Kant: Rawls, (1980), 525.

133 As Kant states in the Second Critique, ‘[G]ood and evil always signifies a reference to the will
insofar as it is determined by the law of reason to make something its object; for it is never determined
directly by the object and the representation of it, but is instead a faculty of making a role of reason the
motive of an action (by which an object can become real).” | follow Schneewind in taking seeing
Kant’s account of the good in general and wiirde in particular to be supervenient upon the rational
action defined by autonomy, rather than vice versa: Schneewind, (2009), 278. See also, Hill, (2000),
150: “To treat reason (or rational willing) in each as of unconditional and in comparable worth is not
merely or primarily to protect and treasure it like a valued object but to respect the principles or ‘laws’
that (in our best judgment) it prescribes.’

134 | take this to be consistent with the interpretations put forward by Schneewind, (2009); Hill, (2000),
119-151; Korsgaard, (1996), Ch. 4; Wood, (1999), Ch. 4. But contrary to Guyer, (1993); repr. Guyer,
(2000), Ch. 4.
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3.5. Contemporary Political Liberalism and the Liberal Conception

John Rawls states in the Introduction to A Theory of Justice:

My aim is to present a conception of justice which generalises and carries to a
higher level of abstraction the familiar theory of the social contract as found,
say, in Locke, Rousseau, and Kant. In order to do this we are not to think of
the original contract as one to enter a particular society or to set up a particular
form of government. Rather, the guiding idea is that the principles of justice
for the basic structure of society are the object of the original agreement. They
are the principles that free and rational persons concerned to further their own
interests would accept in an initial position of equality as defining the
fundamental terms of their association [that is, the “veil of ignorance’]. These
principles are to regulate all further agreements; they specify the kinds of
social cooperation that can be entered into and the forms of government that

can be established.%

Rawls’ debt to the social contract theorists and his commitment to the liberal
conception of Equal Authority in A Theory of Justice could not be more clear. What
Rawls takes to be their most defining claim is precisely that the principles of a just
society must ultimately be the outcome of each individuals’ exercise of her

fundamental authority over herself, that is, their “acceptance’.

135 Rawls, (1971), 11.
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In his later work, Rawls does develop a different “political not metaphysical’
conception of justice. As | shall argue in the next Chapter, this development can be
understood as driven by the need to explain how, given the incredible diversity of
opinions about the good, each individual could possibly accept the Equal Authority of
others. This forces Rawils to recognise that A Theory of Justice is ambiguous between
affirming such Equal Authority independent of any conception of the good (and thus,
basic equality as equal value), and affirming equal fundamental authority on the basis

of a controversial metaphysical claim about the good.

However, the upshot of Rawls’ revision is not to drop Equal Authority, under the
liberal conception, in favour of a perfectionism involving basic equality as equal
value. Rather, his whole aim is to remove the ambiguity and articulate its alternative,

anti-perfectionist, ‘political’ justification.

It is also true in his later work that Rawls does subsume the idea of the original
contract itself within the more abstract concept of ‘public reason’. The former is
recast merely as a particular but not unique device for effecting the latter.**® However,
in doing so, public reason does not thereby demote the liberal conception of Equal
Authority to being merely a derivative, non-basic, concept. Instead, public reason is
simply the most abstract statement of the reasoning appropriate to those with

fundamental authority over themselves, and themselves alone.**” Public reasoning is

136 Rawls, (2001a), 141.

137 Rawls, (1996), 214: “To begin: in a democratic society public reason is the reason of equal citizens
who, as a collective body, exercise final political and coercive power over one another in enacting laws
and in amending their constitution.” See also, Rawls (2001) 136.
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the form of reasoning for an individual that respects their Equal Authority, in this

sense, with others.138

The purpose of public reason is that, by being the reasoning of an equal amongst
equals, it ensures that its conclusions, if any, can be the object of the exercise of their
equal fundamental authority in the form of an ‘overlapping consensus’.**® And, such
an overlapping consensus, and the basic equality it aims to respect, is the ultimate test

of any conception of justice for the later Rawls.

As with his social contract predecessors, Rawls also emphasises the basic freedom of
individuals too, perhaps more than their equality. However, once again, for Rawls
such freedom is defined in terms of fundamental authority,4? and thus follows from

the particular (equal) distribution of fundamental authority he holds.

No matter the differences between Rawls and the other anti-perfectionists that come
in his wake, they all share this social contract inheritance: the concept of basic

equality as equal fundamental authority.

Charles Larmore, for example, states that the most fundamental principles of “political

liberalism’ are rational dialogue and the norm that keeps us participating in rational

138 Rawls, (2001a), 172: ‘A citizen engages in public reason, then, when he or she deliberates within a
framework of what he or she sincerely regards as the most reasonable political conception of justice, a
conception that expresses political values that others, as free and equal citizens might also reasonably
be expected to endorse.’

139 Rawls, (2001a), 172-175.

140 Rawls holds that to be free involves three elements. The first is having a ‘conception of the good’
which, in our terms, means having reasons for action. The second is being a ‘self-authenticating source
of valid claims’, which, in our terms, means citizens own fundamental authority may ground claims
that they ‘regard as founded on duties and obligations based on their conception of the good’. The third
is being ‘capable of taking responsibility for [one’s] ends’: Rawls (1993), 30-5. See also, Rawls,
(2001b), 19-24.
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dialogue, that is, ‘equal respect’. Larmore’s ‘equal respect’ is simply a conception of
equal fundamental authority, as it demands that any exercise of authority by the state

must be the object of agreement by all. 4!

Similarly, Thomas Nagel takes political liberalism to simply be an interpretation of
‘impartiality’ itself qua some form of ‘equality.”4? Unlike the position put forward in
this Chapter, Nagel does appear to present equality as a unified concept that expresses
itself in different ways such as ‘according ... all the same rights, or counting their
good or their welfare or some aspect of it the same in determining what would be a

desirable result or a permissible course of action.”*43

However, when it comes to describing the form of equality that is truly basic, in that
its normative implications take precedence over all others, Nagel clearly holds a view
of basic equality as equal fundamental authority. This is because given our
disagreements about the perfectionist considerations necessary to operationalise the
other “forms’ of equality he describes in politics, he believes that this demands ‘the
acceptance of a higher-order impartiality’.1* That ‘higher-order impartiality’, which

Nagel associates not merely with Rawls but also Scanlon, is precisely:

[T]he fundamental moral idea ... that we should not impose arrangements,
institutions, or requirements on other people on grounds that they could

reasonably reject (where reasonableness is not simply a function of the

141 | armore, (1996), 136; (2008), 9, 85.
142 Nagel, (1987) 224; 215.

143 Nagel, (1987), 215.

144 Nagel, (1987), 216; 217; 223; 227.
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independent rightness or wrongness of the arrangements in question, but

genuinely depends on the point of view of the individual to some extent).4°

This idea addresses a matter of fundamental authority: our mutual lack of a right to

rule over others on the basis of our own conception of the good.14¢

Finally, Jonathon Quong could not be more clear. He expressly places the claim that

all individuals within a society are ‘free and equal’ at the very foundation of both his

and Rawls’ theories. He then explains that claim transparently as one about the

distribution of fundamental authority:

We correctly think of ourselves as free and equal from the moral point of
view. We all have the same moral status as free persons—as people who are
not naturally under the authority of someone else. If person A claimed the
moral right to control the life of person B without offering a suitable
justification for this claim, A would be claiming a superior moral status to B.
The liberal view of people as free and equal is incompatible with this claimed
inequality of moral status. We honour the idea of persons as free and equal by
supposing that one person cannot rightly wield power over another unless they
can justify the exercise of that power to the person over whom it is exercised.
By doing so we accord each other the moral status of beings who stand as
equals with regard to one another, and are not naturally subject to anyone's

authority. 4

145 Nagel, (1987) 221.

146 Nagel, (1987) 223; 226; 230.

147 Quong, (2010), 3. See also, Estlund, (2008), 120: ‘Another thing that is often meant by natural
freedom is that no person is born under the authority of anyone else. The authority of one person over
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3.6. A Note on Authority and Legitimate Coercion

Finally, it is necessary to make a few remarks about the relationship between the
liberal conception, which is claim about fundamental authority, and legitimate

coercion.

I have attributed the liberal conception both to the classical social contract theorists —
Hobbes, Pufendorf, Locke, Rousseau and Kant — and to their foremost contemporary
political liberal inheritors — Rawls, Larmore, Nagel, and Quong. | have argued that,
for all these philosophers, under the liberal conception, to assert status as one
another’s basic moral equals is to make a claim about our equal fundamental
authority. And, the primary aim of political philosophy, therefore, is to determine if,
and under what conditions, the state can have authority over such individuals, given

this basic premise.

However, the latter group of philosophers — the political liberals — often appear to be

more concerned with coercion than authority. 8 They sometimes claim that their

another is, as | have said, simply the moral power to require action. So this thesis of natural freedom is
the claim that no one is naturally subject to another’s commands in this way. The claim is not that there
are no authority relations at all, but only that none are owed to nature.” We can also add Gaus to this
tradition, although Gaus technically does not define the liberal conception by reference to equal
practical authority, instead for him it is a kind of equal epistemic authority that is a necessary condition
for legitimate demand and coercion: ‘[Order of Public Reason, that is Gaus’ theory] claims that
endogenous to our social morality and our practice of responsibility is the supposition that the subjects
of my moral claims are my equals in the sense that they can grasp their normative grounds. It is
because others can grasp why they do wrong that we can hold them responsible for their wrongdoing.
We might call this the Fundamental Supposition. The problem [Order of Public Reason] sets itself is to
discover what, if any, social morality is consistent with this Fundamental Supposition—seeing others
as moral equals and so as able to grasp the normative grounds of our claims against them?’ Gaus,
(2015a), 1092.

148 For example, Larmore, (2008), 96; Rawls, (2005), 12; Quong (2011), 254. In extremis, Eberle
(2002), 54: ‘the clarion call of justificatory liberalism is the public justification of coercion’.
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primary aim is not to justify the authority of the state, but instead its right to coerce
individuals. They retain the commitment to our status as on another’s equals, but
without any explicit reference to authority, they claim that the most important
implication of this commitment is the ‘Public Justification Thesis’. This thesis states
that coercion by the state is only legitimate if it is reasonably justifiable to (agreed to,

acceptable, not rejectable by, etc.) to the individuals upon whom it may be imposed.

Does the centrality of the Public justification Thesis imply, perhaps, a different
concept of basic equality within contemporary political liberal thought, that is, one

first and foremost about coercion, rather than fundamental authority?

It is not necessary to attribute a different concept of basic equality to the political
liberals in order to account for their commitment to the Public Justification Thesis.
The thesis can be interpreted, implicitly, as a natural and plausible corollary of basic
equality understood under the liberal conception. On this view we start with the
traditional social contract claim that, in virtue of each and every individual having
fundamental authority, the state must be the product of and subject to such
fundamental authority. This means that all individuals have the ability to give the
state decisive reason to act by determining that it should so act. Since coercion is
simply a type of act by the state, all individuals have the ability to give the state

decisive reason to coerce (or not) by determining that it should so coerce (or not).

How do all individuals simultaneously exercise such an ability with respect to the

state? The classical social contract theorists hold that they do so by determining how

the state should act at the single, original point of the social contract. We can
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understand the contemporary political liberals as simply taking this social contract, as
a means of all individuals simultaneously exercising fundamental authority, to a
‘higher level of abstraction’ as Rawls puts it. On this view, the social contract is
simply a way of representing the more abstract principle that the actions of the state
are restricted to those based upon the set of mutually consistent decisive reasons for
action that all individuals can give to the state.!® And, the Public Justification Thesis,
therefore, can be read as a test that ensures, in any particular situation, that the state is

complying to such a principle — at least, vis-a-vis those citizens it seeks to coerce.**

Understanding the Public Justification Thesis as a corollary of the Equal Authority
under the liberal conception in this way, maintains the centrality of this concept of
basic equality, preserves the continuity with the social contract tradition that political
liberals claim for themselves, and eliminates the need for any different concept of

basic equality. !

However, it is possible that some political liberals could have in mind, although

somewhat inchoately, such a different concept: one that has less to do with the social

149 See above (83.5.) and below, Ch. 7 §6, on Rawls’ idea of ‘public reason’.

150 1t does follow from this analysis that, technically any action by the state to coerce any particular
individual(s) would have to be publically justifiable to all individuals. However, | think one could
explain the fact that political liberals assume that the state only need publically justify coercion to the
particular individuals it is seeking to coerce at any particular time by some background assumption
that, under all individuals give authority to the state to act so long as the Public Justification Thesis is
satisfied. An alternative possible justification is available if one takes our Equal Authority to imply
certain other necessary principles, such as the principle of Equal Respect (see Ch. 4). On this basis, the
state is not a subject of the people, but instead has the authority necessary to achieve and institute
Equal Respect, itself, a necessary condition of Equal Authority. This — let us say — ‘transcendental’
form of authority then can justify coercion, where individuals do not comply. Something like this is in
play within Larmore, (2008), 86. I discuss this type of justification and its limitations below at Ch. 7
82, esp. n508.

151 As Dworkin (although not himself a political liberal) states, the ‘general justification for the
exercise of coercive power of the state ... is the classical problem of the legitimacy of coercive power.
It rides on the back of another classical problem: that of political obligation.”” Dworkin, (1986), 190-1.
See also, Sterba, (1995), 1.
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contract tradition and more to do with the natural law tradition (although as we shall
see below the two overlap). On this view, each individual is equal in that they have a
‘natural’ right not to be coerced by others unless they consent (or at least not to be
coerced without their consent within a particular domain set out by natural law). This
right directly implies the Public Justification Thesis independent of any necessary
claim about our fundamental authority. Consent to coercion does not necessarily
constitute an exercise of fundamental authority over others, since it does not give
others any new decisive reason to act, it simply eliminates a previous decisive reason
to not coerce. Consenting to coercion also does not necessarily involve any exercise
of fundamental authority over oneself, since one does not necessarily give oneself any

decisive reason to act by doing so.*2

This natural right, therefore, and being ‘equals’ in having this right (and potentially
other natural rights), would be a different foundational premise for a political theory if
one could justify the truth of this claim without reference to a more basic premise
about Equal Worth or Equal Authority. Perhaps some political liberals believe that
this is possible, and insofar as they assert this, they would assert a different concept of
basic equality. However, as | shall discuss immanently below this is not very
plausible, and hence do not spend any great time upon it as another concept of basic

equality. >3

4. Other Putative ‘More Fundamental’ Concepts of Basic Equality

152 One does not necessarily give oneself a decisive reason to comply with or acquiesce to the coercion
of another via consent. A boxer in a boxing match consent to being hit, but by no means giver herself
reason to acquiesce in being so hit.

153 See, 84.3.
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The argument, so far, establishes that various philosophers, throughout history, have
taken the claim that “all individuals are one another’s equals’ (amongst other cognate
claims) to have at least two very different meanings: Equal Worth and Equal
Authority. In itself, however, this conclusion does not establish any great substantive
disunity in political philosophy. Whilst, philosophers may disagree in their usage of
the word ‘equal’ in such an explicit claim, this does not entail that they are not
committed to some other single, more fundamental concept of basic equality in the
background: although, perhaps, this is not always clearly articulated. On this picture,
Equal Worth and Equal Authority are, really, just interpretations of the implications
of this more abstract concept. They are not really two concepts of basic equality, but
two mere conceptions of the one more fundamental concept. Often when many
philosophers have made the universal acceptance thesis this, I think has been what

they might have meant.

In this section, | reject this argument. | reject the various putative ‘more fundamental’

concepts that have been put forward.

4.1. Basic Equality as Counting Morally

In his paper, “When Does Equality Matter?’, Thomas Scanlon states:

There is one important idea of equality that | will presuppose but not argue

for. This is what might be called basic moral equality—the idea that everyone

counts morally, regardless of differences such as their race, their gender, and
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where they live. This idea is extremely important, and has not always been

accepted. 1™

A number of philosophers have sought to articulate the concept of equality as
meaning that equals ‘count morally’.*>® Those who are equals are those that who are a
part of the moral community, and whose existence in itself gives rise to reason for
action. As James Griffin states: ‘respecting persons equally is looking at them from

the moral point of view.”*

The problem with this putative concept of basic equality is that it confuses being a
member of the moral community and being equals within that moral community.
Animals, slaves, gods, monarchs may all be members of a moral community, in the
sense that their existence gives rise to reason for actions. However, it does not follow
that these individuals are, therefore, ‘equals’ within that community. In order to be so,
it must not merely be the case that everyone has moral properties, but rather that
everyone shares the same level in the same morally basic scalar property. Mere

‘counting morally’ is not enough to define that property.

154 Scanlon, (2004), 2. He continues: ‘Perhaps the most significant form of moral progress over the
centuries has been the increased acceptance of the idea of basic moral equality and the expansion of the
range of people it is acknowledged to cover. Basic moral equality is now widely accepted, even among
people who disagree about more substantive egalitarian claims. When Nozick, for example, writes that
“Individuals have rights,” he means all individuals.’

155 For example, Smith, (2011), 6: “Equality in the sense of “basic equality” which dictates that the
interests of all persons concerned must be taken into account when deciding how society is to be
ordered or administered, and in morally relevant decision making generally.” And at 16: ‘the idea that
everyone’s interests must be taken into account when distributing social goods.” Smith also goes on to
affirm a version of equality as equal recognition: ‘the core idea of basic equality is well known, at least
intuitively; we should treat people as equals’, 6; as well as sometimes, equality as ‘equal moral worth’
6; ‘equal concern’, 7; “‘equal concern and respect’, 22; ‘equal human worth.” 24.

156 Griffin, (1986), 163. Full quotation: “Yet even such moral theories as do allow some sort of
partiality to family and friends also demand some form of equal respect; they accept, say, a weak form
of universalizability that requires treating persons equally unless there are relevant differences between
them. In more familiar terms, respecting persons equally is looking at them from the moral point of
view.’
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4.2. Basic Equality as Equal Moral Status: logical, recognition and sortal

It is also common to define basic equality as equal moral ‘status’ (or ‘standing’).®’

Writers have generally meant one of three things by this.

First, a number of writers have taken ‘equal moral status’ to mean nothing more than
the conjunction of the two formal properties of being an equality simpliciter, and
supervening upon some basic moral scalar property. However, they fail to define what

particular basic moral scalar property that is. For example, Zofia Stemplowska states:

We treat people as inferior when we manifest through our actions (including
omissions) that we recognize them as inferior, and we recognize them as
inferior when our assessment of them is logically incompatible with
recognizing them as having at least equal moral status with ourselves or

others. %8

Geoffrey Cupit, even fails to incorporate the second formal condition:

To say that people are to be treated as equals, then, is to say that people are to

be treated as holding the same rank in at least one hierarchy’.>®

157 Miller, (2000) 231-2: ‘But why call social equality a kind of equality? ... It does nonetheless
identify a form of life in which people in a very important sense treat one another as equals. In their
social intercourse, they act on the assumption that each person has an equal standing that transcends
particular inequalities ...".

158 Stemplowska, (2011), 355.

159 Cupit, (2000), 107. See, Sen, (1992), 14.
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As stated above at 81.3, a set of theories that are only unified by their collective
predication of these formal properties, hold no great unity at all. A concept of basic
equality, as we have defined it, must take some stand on what particular basic moral

property individuals share.

Secondly, a closely related putative concept holds that what it means to have equal

moral status is to be recognised as an equal. As David Miller states:

The second kind of equality is not in this sense distributive. Instead, it

identifies a social ideal, the ideal of a society in which people regard and treat
one another as equals—in other words, a society that does not place people in
hierarchically ranked categories such as classes. We can call this second kind

of equality equality of status, or simple social equality.*°

Or Scanlon, again, endorsed by Wolff:

The aim — the ideal of a society in which people all regard one another as

equals — has played an important role in radical egalitarian thinking — a more

important role than the idea of distributive justice which dominates much

discussion of equality in our own time. !

Or Stuart White:

160 Miller, (2000), 231-2
161 Scanlon’s Working Paper cited, Wolff, (2012), 7.
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What | think this shows is that our equality talk combines two related, but
distinct sorts of idea. On the one hand, it includes essentially distributive
concerns about the relative amounts of goods that people have (Raz’s ‘strict
egalitarianism’). On the other, it includes concerns about the sort of
relationships that people have to one another. We want equality (or less
inequality) in the distribution of goods, and we want people to relate ‘as

equals’. 12

Basic equality as equal status qua recognition, unlike the previous putative concept,
does assert a substantive definitional element, that is, basic equality entails mutual
recognition “as equals’. However, the problem is that this substantive element clearly
still depends upon on a logically prior account of what it is that people must mutually
recognise one another as equals in, that is, once again the morally basic scalar

property is left out.

Those who assert basic equality as equal status qua recognition, therefore, often
collapse into holding one of the other deficient concepts. For example, David Miller
goes on to define treating people “as equals’ to simply mean treating people as having

‘equal standing’, i.e. “‘equal moral status’:

But why call social equality a kind of equality? ... It does nonetheless identify

a form of life in which people in a very important sense treat one another as

162 White, (2007), 13-14.
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equals. In their social intercourse, they act on the assumption that each person

has an equal standing that transcends particular inequalities.®

Basic equality as equal status qua recognition remains as informative or
uninformative as the definition of the basic equality it demands we mutually
recognise. Further, the reasons why basic equality entails mutual recognition of such
basic equality must follow from the particular character of that morally basic scalar
property. It must be what individuals are equals in, that demands mutual recognition
of that fact, not the other way around. Thus, mutual recognition may well be a
substantive and important corollary of basic equality, but cannot define basic equality.

We are still waiting for a definition of the relevant morally basic scalar property.

Finally, a third putative concept of basic equality as equal moral status derives from
the legal concept of “status’. In a technical legal sense, having a certain *status’ refers
to being in a certain condition characterised by a distinctive set of rights, duties,
liabilities, powers and/or disabilities. A certain status, however, is not simply an
ellipsis for such a set of rights et al, but recognises that they come as a ‘package’

serving some underlying rationale. 64

As Jeremy Waldron has argued, at least historically, there are two types of legal status

— condition and sortal statuses.

163 Miller, (2000), 231-2
164 Waldron, (2012), 59.
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‘Condition statuses’ are statuses that apply to individuals in virtue of certain
conditions that they are in, which may be temporary, caused by choice or
happenstance: ‘[t]hey tell us nothing about the underlying personhood of the
individuals who have them: they arise out of conditions into which anyone might

fall.”1%° Examples are infancy, bankruptcy, convicted felon, non-resident alien etc.

‘Sortal statuses’, by contrast, claim to apply to individuals in virtue of their having a
certain sort of underlying personhood. Such statuses provide a ‘baseline’ from which
one may or may not acquire condition statuses. Paradigmatically, they are permanent
and unchosen.®® In societies past and/or present, sortal statuses track distinctions
between races, slaves and freemen, women and men, aristocrats and serfs, etc.
However, in the absence of these distinctions we might consider all members of a
society to have the same sortal status. Arguably, this is what we mean by attributing
to all individuals the same, equal “human dignity’, or deserving of ‘equal respect’ that

is, the same high sortal status.®’

We might, therefore, conceive of the basic equality of all humans as all humans
having this same sortal status; or, as the absence of differing sortal statuses. Basic

equality means living in a single sortal status society.

The fundamental problem with this concept, however, essentially remains the same as

with the two previous putative concepts of basic equality. Where societies have

165 Waldron, (2012), 59.

166 However, there are exceptions such as contracting into slavery, or being subject to social elevation
by the monarch.

167 And thus my comments apply equally to those who seek to analyse or justify basic equality in terms
of such concepts understood in this way, see Ch. 2. §6.
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differing sortal statuses, these statuses are usually either explicitly or implicitly
structured in a hierarchy. It is only within such a hierarchy that we can speak sensibly
of *higher’, ‘lower’ or indeed ‘equal’ statuses. As such, a hierarchy implies that the
differing statuses of individuals reflect them having differing levels of some morally
basic scalar property that provides the underlying rationale that orders them. This
logical requirement does not disappear if no one then happens to have a higher or
lower status in a society. If we want to say that all humans not merely have the same,
but equal and high sortal status, then we are implying that they have the same level of
some implicit morally basic scalar property. Once again, we require an, as yet

unarticulated, morally basic scalar property.

It is plausible that one might seek to reject this analysis, by arguing that we have

taken the logic of equality simpliciter too far. It is sufficient for basic equality that we
merely have the same sortal status, and that its real opposite is any difference in sortal
status whatsoever, regardless of whether they would be ordered or not. This would be

a kind of “basic equality as sameness’.

4.3. Basic Equality as Sameness: equal rights, formal equality, identity and same
sortal status

The major philosophical tradition that we might be understood to have ignored so far
is the natural law tradition, and its contemporary ‘human rights’ instantiation.®® Most
generally put, this tradition, posits that, in accordance natural laws, each individual
has certain natural rights, and/or duties, and these rights and/or duties are owed to

each other, and/or to God. Further, it is a tradition that has long been thought as

188 For example, Justinian, (1912); Aquinas, (2006); Grotius, (2005); Finnis, (2011); Griffin, (2008)
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grounded upon some concept of basic equality, where that concept is something like

each individual having ‘Equal Rights’ (and/or duties).

One reason that we might seek to dismiss Equal Rights as a concept of basic equality,
is that it is, in fact, no equality at all. We have stated above that basic equality,
presupposes equality simpliciter, that is, having the same level in some scalar
property. We do often speak of ‘rights’ as if it were a scalar property, that is, of
individuals having more or less or equal rights. However, really it is not the number
but the same-ness of the rights that matters. We do not want to say that individuals
have ‘equal rights’ merely when they have the same number but different rights.
Rather we reserve this locution for when individuals have the same rights, whatever
they are. In this way, any plausible concept of Equal Rights is really a concept of

basic same-ness, qua, ‘Same Rights’,16°

169 Despite incredibly common conflation, ‘sameness’ is not synonymous with ‘equality simpliciter’.
‘Sameness’ denotes sharing a common non-scalar property; whilst ‘equality simpliciter’ denotes
sharing a common level of a scalar property. The latter will imply a form of the former, since ‘sharing
a common level of a scalar property’ implies sharing in common the particular level of the scalar
property which itself will be non-scalar. But the former does not imply the latter. Further, unlike with
equality simpliciter, when we refer to two or more objects being the ‘same’ it is ambiguous, without
further contextual information, whether we mean that these objects are the same relative to a particular
(non-scalar) property; or whether they are the same in all (non-scalar and scalar) properties.
‘Sameness’ can denote either, but | shall reserve the locution for the former sense; and, refer to the
latter as ‘identity’. This latter concept of ‘identity’ does not play a role in debates about basic equality
except as a distraction, since we are so obviously non-identical. Although, it has been put forward as a
somewhat absurd teleological ideal. Isaiah Berlin, for example, states: ‘[1]n its simplest form the ideal
of complete social equality embodies the wish that everything and everybody should be as similar as
possible to everything and everybody else.” Berlin, (1956), 311. (See also, Lukes, (1977), 97; Bedau,
(1967), 15). Berlin, accepts that no “serious thinker’ would advocate such a state but this is only
because, he argues, they acknowledge that equality must in some part give way to other values and
desires. But this should not take away from the fact that such theories are but compromises upon
complete sameness as the ‘ideal limit or idealised model at the heart of all egalitarian thought.” I think
Berlin is entirely wrong. There is no reason to interpret the ideal of equality in this way: neither from
strict conceptual analysis of equality simpliciter; nor, from most of the history of the word’s usage in
the political domain; nor, from having any standalone normative appeal. The absurdity of equality as
identity has merely served well as a straw man for opponents of equality, for example, see Hayek,
(1958), 109.

73



It is somewhat a barbarization of language to treat a concept of basic sameness as a
concept of basic equality. However, it is not too much of a barbarization. This is
because a concept like Equal Authority, Equal Worth and Equal (Same) Rights X,
could theoretically all compete as the most foundational accounts of the reasons for
action that our existences gives rise to. If a philosopher seeks to argue for a theory of
natural rights that does not presuppose Equal Worth or Authority in its justification,
then | am happy to attribute to them a third, alternative, ‘concept of basic equality’.
As | have stated from the beginning, my aim has never been to claim that Equal
Worth and Equal Authority are the only concepts of basic equality — just the two

‘central’ ones.

The real problem, however, with Equal (Same) Rights and the reason | do not take it
be central to the history of political thought, even within the natural law tradition, is
because it is hard to see how one can argue for Equal (Same) Rights without

explicitly or implicitly presupposing Equal Worth or Authority.

For example, let us assume that the “interest theory” and “will theory’ (and their
composites) roughly exhaust most of the types of justifications one might put forward

for any set of rights.1’®

If one puts forward an ‘interest theory’ of rights, whereby the right is justified because
it serves to protect a particular interest of an individual, then the theory must

implicitly presume Equal Worth. It is only with the premise of Equal Worth, that the

170 See, Cruft (2004); and Sreenivasan, (2005). | take these theories and the respective concepts of basic
equality that they presume — Equal Worth and Equal Authority - to be further upstream, and thus
presumed, than the debate between status-based, instrumental and contractual theories of rights. See,
84.2.; §5; and Ch. 4 86.
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theory can infer that because each individual has the same interest, that they therefore
must have the same right. If protecting my interest was not as valuable as protecting
yours, if were not for their Equal Worth, then surely your right would trump mine, or

otherwise take priority?*'

Alternatively, if one puts forward a ‘will theory” of rights, whereby the right is
justified insofar as it protects a domain of choice, then the theory most likely
presumes either Equal Worth or Authority. If the domain of choice must be protected
because choice itself is a valuable interest, then mutato mutandis of my comments
above, it will presume Equal Worth. If the domain of choice must be protected
because it marks out a domain in which the individual has the ability to determine for
herself a decisive reason to act, then it marks out a domain of fundamental authority.
Having the same rights, thereby, ensures that each individual has equal but distinct

domains of lexically supreme authority, that is, Equal Authority.!"

It might seem hard to understand how this could be justified without some prior
account of interests. This would fit squarely with the ‘“intellectualist’ view that natural
law must be justified by reason itself, and reason defines our interests (qua reasons for
the sake of someone). However, if we follow the voluntarist thinkers within the
natural law tradition, for example, then it makes sense that God, who has fundamental

authority with respect to all of us, may exercise his fundamental authority so as to

1 In this vein, | reject the Raz-Westen claim that most talk of equality can be reduced to simply rules
with universal quantifiers that range over the set of individuals. The concept of basic equality, at least,
is needed prior to such rules in establishing their justification. For example, to justify a rule that each
individual qualifies for a right to X, one must presume on the interest theory that each individual’s
interest in X is equal; otherwise, you have no intrinsic justification for a universal rule. Why not have a
rule that ranks individuals rights proportionally to the ranking of the value of their interests? See, Raz,
(1986), Ch. 8; Westen, (1990). For a similar response to Westen, see Waldron, (1991).

172 See, Hart, (1982), 183.

75



leave certain, domains of authority to us (being derivative relative to him, but
fundamental relative to one another).1” No reference to our fundamental interests, or
Equal Worth would be necessary on such an account.'’* In this way, our Equal Rights

would be justified by a concept of Equal Authority, not Equal Worth.

I do not exclude the possibility that, some theory of Equal (Same) Rights, might
emerge without such a reference to Equal Worth or Authority. However, it is certainly
not the case with the major thinkers within the natural law tradition who, utilizing
either some form of interest theory or will theory or some hybrid, along with some
background intellectualism or voluntarism or some hybrid, appear to inevitably rely
upon some background concept of Equal Worth or Authority, or both respectively. I,
therefore, do not take it to be central, and devote no great focus to it. However, |
assume (although do not argue) that my substantive argument in Chapter 3 would
ground the primacy of Equal Authority, on the liberal conception over any concept of

Equal Rights anyway. But, | welcome any further investigation to the contrary.

4.4. Basic Equality as a ‘composite’ claim

Finally, philosophers sometimes put forward composite concepts of basic equality.
Gregory Vlastos claims that the basic equality of all individuals means the ‘equal
worth of the happiness and freedom of all human beings’.1”®> Dworkin, in his earlier

work, speaks of ‘equal concern and respect’.1’® Richard Arneson asserts our ‘equal

173 For a short discussion of the intellectualist and voluntarist traditions see Schneewind, (1998), 17-36.
174 Of course, one might see these premises as relevant in God’s decision to distribute fundamental
authority in this way, maybe not. The whole point of the voluntarist tradition being, of course, that it
does not matter — God’s authority is the only element that is relevant.

175 Vlastos, (1984), 62.

176 Dworkin, (1977), 180. It is not often noted that Dworkin drops the reference to ‘respect’ in his later,
most comprehensive political works: Dworkin, (2000), Dworkin, (2011).
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worth and dignity’.1”” These composites, however, are clearly not themselves basic
but instead are the combination of two putatively basic concepts. And, in most cases
at least they are merely combinations of Equal Worth and Equal Authority, named
under various synonyms, cognates, or ‘thicker’ derivative notions (Worth qua

happiness, concern and worth; Authority qua freedom, respect and dignity).

Such concepts, however, presuppose consistency between Equal Worth and Equal
Authority. The presuppose that we can not only assert the truth of both at the same
time, but also that act in a manner consistent with both at the same time. However, as
we shall explore in our final section, this is in fact quite implausible. These composite
concepts, therefore, have simply been papering over a fundamental tension in the

foundations of political thought.

5. The Relationship between Equal Worth and Equal Authority

So there is no, other, more fundamental concept of basic equality that would reduce
Equal Worth and Equal Authority to being mere conceptions of that concept. At best,
there may be other alternative but less historically prominent concepts of basic
equality that might vie with Equal Worth and Equal Authority. However, roughly we
can understand Equal Worth and Equal Authority as being offered up by the history
of philosophy as the two central, most basic, different, senses in which individuals are

asserted as being one another’s equals.

17 Arneson, (1998), 103.
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Now let us turn to ask: how do these concepts stand in relation to one another? Most
importantly, can theories rely upon both Equal Worth and Equal Authority as
premises? Is one, perhaps, ultimately more fundamental than the other and thus,
despite the self-understanding of many philosophers, and after all of our analysis, best
understood really as the ultimate single concept — sometimes articulated in the
foreground, sometimes unarticulated in the background — of which the other should be
construed as a mere possible conception? An interpretation of the former’s reasons for
action? In order to answer these questions, we need to place both Equal Worth and

Equal Authority in context.

Let us start with Equal Worth. As I have indicated above, the theories to which we
can most obviously attribute Equal Worth are those that begin the task of political
philosophy with an account of individual good. They first aim to define what
constitutes the intrinsic good of individuals, or what is good for individuals, in
conjunction with the fundamental premise that such good is of Equal Worth. They
then attempt to build an account of a good society as some function of individual
good. This can be within an organic system, or a maximisation function or some other
distributive pattern. Within this framework, political values such as ‘freedom’,
‘responsibility’, ‘community’, “distributive equality’, ‘justice’ etc., are analysed.
Sometimes they are analysed as constitutive components of our individual good; other
times as being merely instrumental to achieving such good; other times, as reflecting
the best division, or distribution of the good between individuals. Finally, a theory of

‘rights” only emerges, if at all,}"® downstream of this account of the good. Rights are

178 For example see, Bentham, (1987b), 73: ‘Right is with me the child of law; from different
operations of the law result different sorts of rights. A natural right is a son that never had a father’.
Consequently, Bentham, (1987a), 53: “Natural Rights is simple nonsense: natural and imprescriptible
rights, rhetorical nonsense, —nonsense on stilts.’
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taken to be special reasons for action that are justified by their capacity to protect
certain important individual goods (certain ‘interests’) that we should have according

to the prior theory.”®

What is missing from this picture, however, is any theory of authority, that is, any
theory of who, if anyone, has the ability to create decisive reasons for individuals to
act. In particular, how can we justify the authority, if any, of the state? The most
obvious route to delivering such a theory, yet continuing to build upon the
foundations so far laid with respect to the good and thus Equal Worth as a
fundamental premise, is to propose some theory of authority that itself is a function of
the good. There are two broad possibilities (that are not entirely mutually exclusive).
On the one hand, an individual, or agent’s, authority can putatively be justified
instrumentally when it facilitates the realization of the good. For example, achieving
the good may require coordination; coordination will be achieved if only if a
particular agent has authority; therefore, ceteris paribus that agent has such authority
to achieve coordination. I shall explore, in detail below, the most prominent version
of such a theory of authority below, that is, Joseph Raz’s Service Conception.'8° On
the other, authority can putatively be justified intrinsically, when its possession helps
constitute some value. For example, we arguably achieve autonomy by exercising
authority over ourselves, we become part ‘self-creators’, authors, beings of
responsibility and integrity. | shall explore below Ronald Dwaorkin’s perfectionist

liberalism as a version of such a theory. 18!

179 Eq., Raz, (1986), Ch. 7.
180 Ch. 2. §§2-3.
181 Ch. 2. §6.
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The salient point here, however, is this. On either possible theory of authority, it is
highly implausible that it will justify Equal Authority. In fact, they will reject Equal

Authority in favour of some form of Unequal Authority.

On the one hand, insofar as one attempts to justify authority instrumentally, that is,
insofar as it furthers some independent account of the good, this could only justify
Equal Authority if all individuals were all equally well-positioned, and equally
needed to further the good by having authority. However, we only need to look at our
coordination example, to see that this is implausible. The putative justification only
works because one person has (unequal) authority over others. Further, if we assume
that certain traits such as intelligence, skill, virtue and knowledge (in particular
knowledge of the true nature of the good) are relevant features that make one person
more able to promote the good than others, then it is highly likely that the former will
have unequal authority compared to the latter. In short, it is hard to stem the inference
from a theory attributing authority to those best able to promote the good to some

form of qualified epistocracy, virtuocracy or technocracy.

On the other hand, if one aims to justify authority intrinsically, either in the
alternative or in conjunction with the instrumental justification, one faces a different,
but similarly difficult problem justifying Equal Authority. On this theory, Equal
Authority could be justified if and only if the underlying value that authority is meant
to be constitutive of (such as ‘autonomy’) is not just important, but lexically and
unconditionally supreme over all other aspects of the good. This is because an agent’s
authority may promote their autonomy, however, its exercise may often be

inconsistent with the promotion of other values.
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For example, an individual may make bad decisions with respect to their own health,
happiness or virtue; or the health, happiness or virtue of others. She may choose to
lead an otherwise value-less, depraved life. Let us assume, plausibly, that this would
not occur if she did not have such authority over herself, and others could intervene.
In order for such authority to be justified and thus equal to the authority of those who
choose to lead much more valuable lives, her autonomy would have to be so valuable
that it trumps the good that could be achieved through intervention. We would have to
hold the view that this individual is somehow better off (or alternatively that society is
better off) if she has such autonomy and is depraved, than if she did not have as much
autonomy and was not. This is highly implausible. In short, some authority may be
justified by its intrinsic value, however, when balanced against other values it is likely
to be outweighed for many people, at least some of the time, in a pattern that can by

no means be ensured to be equal.

These are just sketches of arguments to be elaborated upon in the following chapters.
However, they suffice for our purposes in establishing the prima facie inconsistency
within a theory that seeks to begin with a theory of the good, and hence Equal Worth
as a premise, and seeks to rely upon that theory and, thus, that premise to justify
Equal Authority. The path from the concept of Equal Worth to Equal Authority is
very difficult. In fact, the opposite is most likely established: Unequal Authority. This
is not to say that some philosophers have not tried to establish Equal Authority,
beginning with Equal Worth. However, we should at least accept the significant

prima facie conflict between the two concepts. It also explains why most philosophers

81



who assert Equal Authority, begin political philosophy from an entirely different

starting point.

Those theories that we have discussed, above, that assert Equal Authority, do not
begin the task of political philosophy with a theory of the good and then seek to
develop a theory of authority based upon it. Instead, they begin immediately with a
theory of authority. They begin by answering the question ‘who, if anyone, has the
ability to create decisive reasons for individuals to act?” with the fundamental premise
that “all individuals have equal fundamental authority’ either under the democratic or
liberal conceptions. They then aim to establish how this authority would be exercised,

or if the authority of the state, and its organs, can be established derivatively.

Out of this theory, these philosophers will generally then aim to also establish a
theory of legitimate coercion. Arguably, under certain conditions, those with authority
(fundamental or derivative) have the ability to legitimately coerce individuals to
comply with their authoritative directions. In this way, these political philosophers
aim to analyse and explain (or in the anarchists’ case debunk) the authority of
individuals, states, laws and officials, and their respective powers of legitimate
coercion, disobedience and/or rebellion. Further, a theory of rights is easily developed
within such a framework as demarcating the boundaries of such authority and powers

of legitimate coercion.82

These theories that begin with Equal Authority, therefore, strictly speaking do not

seek to achieve the inverse of those that begin with Equal Worth. Whilst the latter aim

182 See above, 8§3.6.
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to work from a theory of the good to a theory of authority, the former do not in
general seek to work from a theory of authority to a theory of the good.8 Strictly
speaking, therefore, these theories do not make any claim about true nature of the
good. So it follows that they will not make any claim that contradicts Equal Worth.
However, nor will they have relied upon Equal Worth as a fundamental premise. The
truth of Equal Worth is not relevant at any point in the theory, let alone at its
foundations. So just as Equal Authority is not a viable interpretation of the
implications of Equal Worth, so Equal Worth is not a viable interpretation of the

implications of Equal Authority, although for slightly different reasons.

There is, however, a tension between a theory that starts with Equal Authority in this
manner, and Equal Worth. This tension is that a society that treats people as equals in
the former sense, in accordance with a form of theory of authority and legitimate
coercion as we have discussed, is unlikely to treat people as equals in the latter sense.
Why is this the case? This is because a theory that aims to respect Equal Authority, at
least under the democratic or liberal conceptions, gives authority to each individual,
and arguably the state on their behalf, to create a society that is consistent with their
respective conceptions of the good, that is, what each individual believes to be the
true nature of the good. However, individuals, perhaps most individuals, may well be
incorrect about the true nature of the good. In fact, they probably will disagree with
one another on many different fronts. Admittedly, a theory of Equal Authority has the
difficult task of explaining how to respect each individual’s equal authority given
such disagreement. However, regardless it is unlikely to ensure that only the true

conception of the good is to be used as the legitimate basis for exercises of authority

183 However, as stated above at §3.4., Kant might be considered an exception.
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and legitimate coercion by the state. If it cannot do this, then it cannot ensure a
fortiori that its actions will be consistent with each individual’s Equal Worth

according to that true conception of the good. 8

So, whilst theories that begin with Equal Worth are likely to conclude that Equal
Authority is false, theories that begin with Equal Authority are entirely consistent
with Equal Worth being true. However, they are likely to conclude that acting in
accordance with authority and legitimate coercion is unlikely to be consistent with
acting in accordance with Equal Worth. In other words, if you start your theory of
political philosophy with one understanding of what it means to treat one another as
equals, then you are unlikely to hold a theory of political action that entails you must

also treat one another as equals on the alternative understanding.

It is in this way, that we reach conclusion with respect to the meaning of basic
equality. Political philosophy has (at least) two different concepts of basic equality in
the form of Equal Worth and Equal Authority. However, the importance of this
insight is not simply expository. It is substantive. We realize that the fact that some
theories begin with Equal Worth predicated of all individuals as a foundational
premise, and other theories begin with Equal Authority, creates a deep and very
fundamental divide: an egalitarian chasm, where once others thought there was an

egalitarian plateau. Further, the fact that this divide has been so hidden under the

184 Further, even a constraint that holds that ‘no matter what conception of the good the state can acts
upon it must include the premise of Equal Worth relative to that conception’, strictly speaking only has
legitimacy if that is consistent with each person’s equal authority. For example, it only has legitimacy,
not because Equal Worth is true, but because everyone agrees that it is true. The fact is that in order to
engage the truth of Equal Worth as a relevant proposition justifying political action one has to also
engage the truth of conception of the good for it to operate upon. As Ronald Dworkin says: ‘Any
conception of equality [as equal value]... must say what people's interests are, viewed most
comprehensively’ Dworkin, (1983), 26. See also, Benn, (1967), 76; Haksar, (2003), 93; Christiano,
(2008), 12, 121; Dworkin, (2011), 193-4; Nussbaum, (2011), 5, n7.
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false, blithely parroted ‘platitude’ that all political theories share one concept of basic
equality, helps us account for a “frustration’ that many philosophers currently face. As

Enoch states:

I don’t know of any other philosophical discussion that is quite like this: Talk
to (broadly speaking) Rawlsians [those who assert Equal Authority], and you
are likely to get the impression that some kind of political liberalism, or a
public reason account, is the only game in town. The only questions worth
discussing, it seems, are within this framework, rather than about it. Theorists
who reject this framework are often ignored, and the feeling one gets is that
they just don’t get it. Talk to many others [those who assert Equal Worth], and
you are likely to get the impression that Rawlsian public reason has been
effectively refuted several times over, and indeed, that even this much was
never necessary, as the theory was a non-starter to begin with. And the feeling
one gets is that Rawlsians just don’t get it, and that their tremendous influence

in political philosophy is corrupting the field.!8°

In large part, the source of this frustration is simply that both sides have missed the
fact that they deeply disagree about the most basic sense in which we are one
another’s equals. This is why each side tends to think that the other’s theory is both so
obviously wrong (since, inter alia, it fails to treat one individual’s as one another’s
equals in their sense of ‘equal’) yet cannot understand why the other does not

understand this (since both sides appear to agree that treating one another as equals is

185 Enoch, (2015).
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a necessary condition of any plausible political theory).!8® It also explains why this
frustration cannot be resolved interpretatively, by simply working out who has the
best conception of shared concept of basic equality. Instead it must be resolved
through confronting a substantive debate. If the fact that all individuals are equals has
to be our fundamental premise in political philosophy, in which sense is it? Equal
Worth or Equal Authority? It cannot be both. Now, let us finally begin this task. After

all, it has been with us in some shape or form for a very long time:

But here we are met by the important question: Equals and unequals in what?
This is a difficult problem, and entails philosophical speculation in the field of

politics.®’

186 For example, Quong, (2010), 315: ‘Perfectionism in politics, | have argued, is inconsistent with a
view of citizens as free and equal, in particular, with a view of citizens as having the moral power to
form, revise, and rationally pursue their own conception of the good.” For the opposing view see,
Enoch, (2015).

187 Aristotle, (1976), 86 [111 1282b].
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Chapter 2 — The Challenge to Equal Authority

Introduction

Political philosophy is not united, but divided between two concepts of basic equality:
Equal Worth and Equal Authority. Over the next two chapters, | shall argue in favour
of Equal Authority, understood on the liberal conception. The most basic sense in
which individuals are one another’s equals is that each individual has fundamental

authority over herself, and only herself.

However, before putting forward the positive argument for this position, we must
address the current state of play. The truth is that Equal Authority, under any
conception, is currently on the back foot. The current most prominent theory of
authority in general — Joseph Raz’s Service Conception — provides a strong argument
for Unequal Authority. It gives support to the perfectionist position that political
philosophy must begin with a conception of the good, in which all individuals are
acknowledged to have Equal Worth, and justify unequal fundamental authority

amongst individuals if it is necessary to best promote it.

The plausibility of the Service Conception places the burden of proof well and truly
upon those who advocated Equal Authority, and as we shall discuss this is a burden
that those who advocated the liberal conception in particular, have so far failed to
discharge. However, these failures are instructive, and provide lesson upon which we

shall draw for our positive argument in Chapter Three.
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1. The Service Conception

Let us first articulate the conception of authority that is the object of the Service

Conception; followed by the account of legitimacy that is the substance of the theory.

In our previous Chapter, | put forward a concept of “authority’ as the right to rule how
someone should act within some domain in a manner that gives that individual a
decisive reason to so act. It thus involves an authority-agent with a right to rule how a
subject (or set of subjects) should act within some (internal and external) domain in a
manner that gives them a decisive reason to act. Such authority is practical, de jure,

and may be self-reflexive. 88

Broadly speaking, Raz articulates a conception of authority that is consistent with this
concept of authority. He too explicitly starts ‘with the common thought ... that
authority is the right to rule’.!8 An authority-agent has the ‘right’ to issue rulings,
that is, ‘commands’ or ‘authoritative directives’ over a particular domain.**® And

these give rise to decisive reasons to act, that is, ‘duties’. 1%

The heart of Raz’s conception, however, is a more concrete account of how such
reasons are decisive. His claim is that they are decisive because they are, in fact, the
systematic combination of two reasons. First, a reason to act as directed; and

secondly, an ‘exclusionary’ reason, not to act on the basis of otherwise valid reasons

188 See above, Ch. 1, §3.1.

189 Raz, (1985), 3; (2006), 1012.

19 Raz, (1985), 8.

191 Raz, (2006), 1012; Raz, (1990), 115; Raz, (1986), 23.
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to act to the contrary.% In this way, the reason created by the command is not added
and weighed against other reasons, but simply overrides them. Raz calls such reasons,

‘protected’ or ‘pre-emptive’. 1%

Further, in the specific case of duties created by an authority’s command, Raz holds
that such duties are also directional, that is, they are ‘in some sense owed to the right-
holder.”*® The duty-bearer not only has a decisive reason to act as a function of
practical reason, but also owes it to someone in particular (that is, the ‘right holder’)

to so act.

Finally, Raz does not expand on the conception of ‘right’ in play with respect to
authority beyond being the “abilit[y] to impose or revoke duties or to change their
conditions of application’.1% Definitionally, therefore, Raz takes the concept of a

directional duty to be most primitive.

All these concretisations are consistent with the more abstract concept of authority |

articulated in Chapter I. The only point at which Raz and 1, at least superficially,

192 See, Raz (1975); repr., (1999), 39-84; 189-191; Green, (2010), 225; Raz, (2010), 282; 290-1. Note,
Raz has clarified that that ‘exclusionary reasons do not, of course, exclude relying on reasons for
behaving in the same way as the directive requires’: Raz, (2006), 1022.

193 Raz, (1986), 59.

194 Raz, (2010), 290, with respect to Darwall: ‘It is common ground to both of us, as well as to most
others who have written about rights, that when there are rights that have corresponding duties ..., then
those duties are duties that are in some sense owed to the right-holder. The targets of explanation are
primarily these notions; that is, what is the difference between a duty and practical reasons which are
not duties, and what is it for a duty to be owed to a particular person?’

19 prima facie, one might expect ‘the right to rule’ to be inconsistent with Raz’s general account of
‘rights’ as always protecting an interest of the right-holder: Raz, (1986), 165ff. After all, the Service
Conception is precisely that because it serves the pre-existing reasons for action (including personal
interests) of the duty-holder not right-holder. Surprisingly, however, in his brief comments on the issue
Raz does appear to suggest that there is some interest held by the authority: Raz, (2010), 291
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diverge is with respect to the possibility of authority’s self-reflexive extension, that is,

‘authority over oneself’. On the matter Raz has said:

Sometimes we say that a person has authority over himself. This is a
degenerate case of authority: an extension by analogy from the central cases of
authority over others. It is interesting to note that when speaking of a person’s
authority over himself, we always refer to his power to grant himself
permissions or powers. We never refer thus to one’s power to undertake

voluntary obligations. 1%

| take no issue with the idea that authority over oneself is not the central case of
authority, but instead a self-reflexive extension. Self-reflexive extensions of a concept
can often be the most philosophically interesting.*®” However, | do reject that it is
‘degenerate’ in the sense that it fails to denote precisely the same relation between A
and A, that it does between B and A, that is, A (or B’s) right to rule how A should act
that gives A decisive reason to so act. For this reason, | take one’s power to undertake
voluntary obligations is the most important example of authority over oneself, and so

have those within the social contract tradition, as discussed in the previous Chapter.1

Ultimately, however, the difference between Raz and myself is merely terminological.
Raz neither rejects the coherence nor possibility of what | have called ‘authority over

oneself.” Instead, what | term “authority’, and which has a self-reflexive extension, is

1% Raz, (1979), 19. Raz appears to be following the thoughts of Aquinas several centuries earlier: ‘Law
directs the actions of those that are subject to the government of someone. Hence, properly speaking,
none imposes a law on his own actions,” Aquinas, (2006), lallae, 93.5

197 Eg. Russell’s Paradox’s in Set Theory: Russell, (1919), 136.

198 See, Ch. 1 83.

90



effectively what Raz terms “normative power’, that is, simply the ‘ability to change
protected reasons’*® — protected reasons, once again, being Raz’s account of a
decisive reason. According to Raz, ‘normative power’ does have self-reflexive
extension. Thus, as Raz says of ‘normative power’, | would say precisely the same for

‘authority’:

Since [normative] power is the ability to change protected reasons for action
and as reason for action are reasons for some persons or others, we divide
powers into powers over oneself and powers over others. The most important
species of power over oneself is the power to undertake voluntary

obligations.2%

Having said this, however, when Raz presents the Service Conception as a theory of
legitimate “authority’, strictly speaking he is still only presenting a theory of
legitimate authority over others. We must keep this in mind as we seek to work out
whether such a theory is consistent with everyone having ‘Equal Authority’ qua equal

fundamental authority over oneself.

The Service Conception, as a theory of what makes authority (over others) legitimate,
is constituted by the following three conditions that, subject to the principled
exceptions stated at the end of this Section, are put forward as collectively necessary

and sufficient.?°?

199 Raz, (1979), 18.

20 Raz, (1979), 19.

201 By “collectively sufficient’, | mean that they are all necessary to establish authority via the Service
Conception.
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First, that an agent would conform better to the reasons that apply to her regardless of
the command of the authority, if she intends to be guided by the authority’s command

rather than if she does not. This is dubbed, ‘the normal justification thesis’.

Secondly, that the reasons that apply to the agent regardless of the authority’s
command are such that it is better to conform to them rather than to decide for
oneself, without authority. This is dubbed the ‘independence condition.” The
independence condition’s chief purpose is to recognise that one important reason we

often have for action is the promotion of our own ‘autonomy’.2%?

Thirdly, authoritative commands must derive from the authority agent’s own attempt
to assess and weigh the relevant reasons that already apply to the subjects in their
situation regardless of the command. This is dubbed the ‘dependence thesis’. It
crystallises why the entire theory is a service conception of authority; the authority is

only legitimate if it serves the pre-existing reasons of the subject.?%3

Further to these three conditions, there are also two key assumptions operating in the

background of Raz’s conception.

202 By ‘autonomy’, Raz here means a rather heterodox notion. To have autonomy means being the “part
creator ... of own moral world.” To not only decide what to do with oneself but to (partly) define,
through these decisions, what is valuable for oneself via personal projects, commitments, causes and
relationships. It also presupposes that one’s decisions are informed and effective, not subject to the
coercion of another, and made between genuinely diverse and valuable options. See, Raz, (1986), 154-
5; (1995), 119; (2006), 1013-4. See also, (1986), 87, 108. To have such autonomy, according to Raz, is
in and of itself valuable. Thus, in accordance with the independence condition, this value may
sometimes be a sufficiently strong reason to decide for oneself, even if the normal justification thesis is
otherwise satisfied.

203 Raz, (1986), 47: “The argument for the pre-emption thesis proceeds from another, which | shall call
the dependence thesis. It says: all authoritative directives should be based on reasons which already
independently apply to the subjects of the directives and are relevant to their action in the
circumstances covered by the directive.” Cf. also, Raz, (2006), 1019: ‘“The pre-emption thesis explains
that: it reflects the thought that authorities are able to function in the way described because their
decrees are the product of decisions by agents who themselves are set of determining what it is that we
ought to do, and direct us to do so.’
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First, the ‘reasons’ that Raz himself envisions the Service Conception as serving, that
is, the pre-existing reasons that we have for action, are all ultimately derived from the
good. All practical reasons derive from the respect, promotion and protection of
‘value’. Duties, for example, owed to a person in virtue of their personhood arise
because they follow from the reason to promote and protect their valuable
“interests’.2%* We have an obligation to fulfill promises because they promote the
value of promising, which derives, in turn, from ‘the value of enhancing control over
one’s life.”2% We have a reason to be ‘autonomous’, because it forms “‘an aspect of

the good life.”2%

Second, Raz is a ‘realist’ about reasons: that someone has a reason to act is a “fact’,
and it may hold true independent of their belief as to whether they have a reason to so
act.?%” Beliefs may sometimes be reasons, but in general reasons do not require belief.
It is, therefore, (in general) going to be a fact whether or not the normal justification
and independence conditions are satisfied regardless of the beliefs of both the

authority-agent and the subject.

Finally, whilst the Service Conception is the ‘main argument’ for the justification of

authority, Raz also details three ‘subsidiary arguments’ that can be used to ‘extend’

it.208

204 Raz, (2010), 291.

205 Raz, (2012), 14.

206 Raz, (1986), 265.

207 |t is a “fact’ in the ‘extended sense to designate that in virtue of which true of justified statements
are true or justified. By “fact” is meant simply that which can be designated by the use of the operator
“the fact that...””: Raz, (1999a), 17-18.

208 Raz, (1986), 70, 80.
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The purpose of these three arguments is to recognise the very limited role that consent
to and respect for an authority can play as reasons for justifying that authority. In
short, in general neither consent nor respect can justify authority that is not otherwise
already justified on the grounds of the Service Conception. They are limited to merely
an ‘expressive’ role. However, there are very ‘marginal cases’ where the value of the
autonomy, loyalty, sense of identification, and/or community achieved through such
consent or respect is sufficient to just “tip the balance’ of a regime that would others
just fall short of satisfying the Service Conception.?% In all these cases, however, the
most important point stands: just as in the Service Conception, authority is only
legitimate where one best conforms to reason by following the commands of the

authority-agent.

2. The Service Conception as a Justification of Unequal Authority

If the conditions of the Service Conception are fulfilled, then it justifies one
individual having authority over another. Since the Service Conception contains no
condition that such authority must be derived from any exercise of authority that the
subject may have over herself, it therefore justifies fundamental authority as we have
defined it. Putting aside the chance case that two individuals satisfy the Service
Conception reciprocally with respect to one another, the Service Conception therefore

justifies unequal fundamental authority.

209 See, Raz, (1986), 84, 90, 93; Raz, (1995), 368. On why such consent can be constitutive of
autonomy: Raz, (1989), 1183.
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Further, and perhaps most importantly, the Service Conception justifies authority
even when the subject may disagree that that the authority-agent satisfies the Service
Conception.?*® This is simply because, putting aside the independence condition, the
Service Conception is fulfilled when an authority-agent is merely in a “better position’
than the subject to determine how she should act in order to conform to reason; and,
this is consistent with the authority-agent having such a status on the basis that she is
in a better position to rule not merely as to the subject’s action, but also as to the
reasons that should ground the subject’s action. Thus, if the subject does not
understand her reasons for action well, and for this reason does not believe that the

authority-agent fulfills the natural justification thesis, this is in itself of no import.

In short, if the subject would in fact better conform to the reasons that apply to her by
following the authority-agent’s command, because the latter *knows best’, then she is
under the latter’s authority — irrespective of what the subject believes are the reasons

that could ground her decisive reasons to act.?!!

As Raz himself discusses, applying this justification of unequal authority to politics
the following implications arise. First, putting aside the subsidiary arguments

mentioned above,?'? consent by subjects plays no role in justifying the authority of

210 Note, however, n 305.

211 As Raz states, the first, most common reason for justifying authority is that ‘The authority is wiser
and therefore better able to establish how the individual should act’: Raz, (1986), 75; see also, 64-5.
Although, in response to an objection by Darwall, Raz has recently pulled back to claim that ‘no
legitimate authority can be based upon superior knowledge alone’: Raz, (2010), 301; Darwall, (2010),
259). This retreat appears to be revealingly ad hoc. See, Hershowitz, (2011), 7.

212 The only exception that Raz allows to this position is that consent may play a ‘modest role’ where it
acts an expression of trust in government: such an expression being, in and of itself, valuable.
However, trust is merely ‘owed to a just and humane government that has legitimate authority in virtue
of the conditions of authority in any case.” Only in marginal cases where a government ‘nearly’ meets
these conditions anyway, can it act substantively to ‘tip the balance.” Raz, (1995), 368.
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the individuals within governments. Instead, they need only meet the conditions of the

Service Conception:2%3

Is not the fact that an authority meets the conditions ... sufficient to establish
its legitimacy. If so, what room is there for consent? It appears that one can
validly consent only to an authority that is legitimate anyway, on independent
grounds. ... There seems to be nothing that consenting to be governed can do.

It imposes no duty and confers no right except those that exist independently

214

anyway.

Secondly, disagreement with respect to the nature of the good amongst subjects, and
thus whether the government satisfies the Service Conception on the basis of those
conceptions, is irrelevant to its authority. In fact, it is “part of the notion of

government’ that:

Governments decide what is best for their subjects and present them with the
results as binding conclusions that they are bound to follow. A government ...
says: “We are better able to decide how you should act. Our decision is in
these laws. You are bound by them and should follow them whether or not

you agree with them.”2%

213 The normal justification thesis, Raz, (1995), 358; the independence condition, Raz, (1995), 366-7;
and the dependence condition, putting aside deviant cases: Raz, (1995), 358, 359. In this paper, Raz
refers to these conditions as the ‘conditions of legitimacy’.

214 Raz, (1995), 366 [Emphasis added].

215 Raz, (1995), 359.
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Despite these implications, the Service Conception does not necessarily legitimize
some form of illiberal, heavily intrusive paternalistic, non-democratic autocracy. In
fact, Raz believes that it will legitimize just the opposite: a government that generally
(but not always) is liberal and not paternalistic; a government that generally (but not
always) needs to conform to democratic procedures to be legitimate. This is because,
first, he believes that autonomy is such a strong value that it will often imply the
failure of the independence condition. The government’s role instead, in large part, is
to promote and sustain the background conditions for such autonomy. Secondly,
whilst we live in a world where *some people have greater insight into moral truth
than others,”2%® we have good instrumental reasons most of the time to trust in
democratic procedures to ensure that the reasons that government acts upon are

closest to the truth.

However, none of this excludes the fact that when the Service Conception is fulfilled
and when it is not fulfilled will always turn upon the true but controversial conception
of the good. As Hershowitz puts it, “Democracies, on Raz’s view, have a leg up on

other political arrangements only to the extent they produce better results.’?’

3. The Argument for the Service Conception

The Service Conception is such a powerful argument against Equal Authority because

it appears to follow from two simple ideas.

216 Raz, (1986), 162. See also, Raz (1998), 37-8. Raz also states that the most common reason for
legitimate authority is that ‘The authority is wiser and therefore better able to establish how the
individual should act’: Raz, (1986), 75.

217 Hershowitz, (2011), 7.
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First, there is a distinction between ‘reasons for action’ and ‘reasons as believed’.
‘Reasons for action’ are facts that count in favour of a particular action.?'® Putting
aside abnormal cases, facts about reasons are independent of the beliefs that we have
about them.2%® The fact that | have a belief that | have X reason to do A, does not
entail that | do have X reason to do A.%?° ‘Reasons as believed’ (or ‘reasons as | take
them to be’), are not in themselves reasons for action at all. They are simply what |

believe to be my reasons for action. They can be true or false.??!

Secondly, it seems to follow, seemingly by definition, that almost always every agent
has reason all things considered to conform to what they have reason to do all things
considered independent of belief. By ‘conform’, I simply mean “act in a manner
consistent with reason’; as distinct from ‘comply’, whereby someone acts on their

own true belief as to their reason for action.

Given these ideas, the Service Conception lives up to its name. It ‘serves’ its subjects,
because it is only satisfied when subjects would better conform to what they have
reason to do all things considered independent of belief to follow the directives of the

authority. As Raz states:

In postulating that authorities are legitimate only if their directives enable their
subjects to better conform to reason, we see authority for what it is: not a

denial of people’s capacity for rational action, but one device, one method,

218 Raz, (1975), 186-7; (2011), 36.

219 Enoch, (2011), 219.

220 However, this is not to say that the fact of belief, itself cannot be a reason Y to do A. See, Raz,
(2011), 110-111.

221 This is not to rule out the possibility, ab initio, that the fact that | believe that | have X reason to do
A cannot constitute Y reason for action B. See, Schroeder (2007), 13-4.
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through the use of which people can achieve the goal (telos) of their capacity

for rational action, albeit not through its direct use.?%

If we always ought to do whatever have reason to do all things considered, and the
Service Conception ensures that authority is only justified when that is the case, then

what could possibly be wrong with it?

4. The State of Play

The Service Conception remains the pre-eminent theory of legitimate authority.?? It
is of course, the subject of many critiques, on many points, some of them unrelated to
theories of Equal Authority.??* I shall not attempt to survey them because 1 will
sustain my own critique in the next chapter. The point | wish to make here is that the
Service Conception puts theories of Equal Authority on notice. With such a forceful
prime facie argument for unequal authority in existence, proponents of Equal
Authority have an onus to not only defeat it, but to do so with a positive argument that
supports Equal Authority. In this rest of this chapter, I shall show that so far they have

failed in this task. However, their failures are instructive.

222 Raz, (2006), 1018.

223 Hershowitz, (2011), 1.

224 One very prominent line of critique is that whilst Raz may explain why another agent can create a
decisive reason to follow their direction, he cannot explain the directionality of that reason, that is, the
fact that it is owed to the authority-agent, and the various implications of this (such as the validity of
certain reactive attitudes given non-compliance). In various forms, this is pressed by Estlund, (2008),
40; Christiano, (2008), 242-3; Quong, (2010), 108-9, Darwall, (2010), 274 and (2011), 116; and,
Hershowitz, (2011), 6-11. However, we might follow Enoch, and simply drop this as a necessary
component in a theory of authority: Enoch, (2012), 323-328. See also, Marmor, (2011), 134-7. The
independent plausibility of Raz, or some perfectionist adaptation of it, still undermines Equal
Authority.
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5. Why Political Liberalism does not apply to its own foundations

The first argument that many political liberals have against the Razian position is that
it means that governments are liable to pass laws and enforce policies that their
subjects do not agree with, or cannot accept from within their own conception of the
good.??® As some have put it, the government’s justification is not ‘accessible’ to its
citizens. Most importantly, this still arises even if the basis of the government’s
decision is true, and the Service Conception is fulfilled. The decision may be justified,
but it is not justified to its citizens.??® Its ‘normative grounds’ must be ‘graspable’ by
those citizens.??” Further, the reason that it fails these criteria is that it must
presuppose some ‘metaphysical’ conception of the good, that is, some controversial
account of the true reasons that we have for action. Since we all disagree about such
metaphysical conceptions, no decision based upon such a conception can pass these
criteria. Instead, any legitimate action must be based on a non-metaphysical “political’

conception that everyone can agree with, accept, find accessible and/or justifiable.??®

The problem with this argument, however elaborated, is that it simply begs the
question. Political liberals hold that governments must ground their decisions on
reasons with which their subjects can agree, accept, access and/or find justifiable
because they are subjects with Equal Authority; not vice versa. This is because

political liberals hold that the only way for a government to act in a way consistent

225 Estlund, (2008), 5; as well as Larmore, Nagel, Rawls, and Quong cited above, Ch. 1 §3.5, and 3.6.
226 Raz, (1998), 37-40.

221 Gaus, (2015), 1092.

228 As Nagel says: ‘I am concerned less with the specific views of Rawls or Scanlon than with the
fundamental moral idea behind such a position, which is that we should not impose arrangements,
institutions, or requirements on other people on grounds that they could reasonably reject (where
reasonableness is not simply a function of the independent rightness or wrongness of the arrangements
in question, but genuinely depends on the point of view of the individual to some extent),” Nagel,
(1987), 221.
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with Equal Authority is to do so. This is why, when a political liberal seeks to
articulate the wrong done when a government acts in this manner, she does so by
saying ultimately that the government thereby *fails to treat that person as an

equal’.??

As a response to the Razian position, therefore, the claim simply begs the question. It
assumes precisely what the Razian denies, which is that all citizens are equals in the
sense of Equal Authority. The Razian could accept that if Equal Authority were true,
then government policy would need to be ‘accessible’. However, she simply denies

the antecedent.?3°

This “accessibility requirement’ argument, therefore, entirely fails to respond to the
Razian critic. A different argument is required. However, before moving on, it is
important to assess whether the *accessibility requirement” must apply to any further
argument that the political liberal puts forward. In other words, if the political liberal
takes the accessibility requirement to be an implication for the justification for all
political action that follows from Equal Authority, does it then also have to apply to

the justification of Equal Authority itself for the sake of internal consistency?

The answer, generally implicit, amongst contemporary political liberals appears to be

‘yes’. %! This is a profound mistake.

229 See n186.

230 This a point that Nagel appreciates: ‘To restate the apparent paradox: Liberalism asks that citizens
accept a certain restraint in calling on the power of the state to enforce some of their most deeply held
convictions against others who do not accept them, and holds that the legitimate exercise of political
power must be justified on more restricted grounds—grounds which belong in some sense to a
common or public domain. But it is not clear why this restricted form of justification should be the
standard of political legitimacy at all.” Nagel, (1991), 158. See also. Nagel, (1987), 222.

231 Eg. Estlund, (2008), 60-1; Quong, (2008), 316-7; Larmore, (1996),1271f.
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In Political Liberalism, Rawls explicitly excludes the use of any metaphysical
doctrine that might fail the accessibility requirement when attempting to justify the
conception of the person as ‘free and equal’. Government action in general must be
justified on a political not metaphysical conception, and ‘[t]he same holds for the

political conception of persons as free and equal.’?%2

Rawls acknowledges that claiming to ‘avoid metaphysics’ when defining persons as
free and equal itself may involve controversial metaphysical claims. He clarifies that,

ultimately, the test is the following:

If we look at the presentation of justice as fairness and not how it is set up, and
note the ideas and conceptions it uses, no particular metaphysical doctrine
about the nature of persons, distinctive and opposed to other metaphysical
doctrines, appears among its premises or seems required by its argument. If
metaphysical presuppositions are involved, perhaps they are so general that
they would not distinguish between the metaphysical views—Cartesian,
Leibnizian, or Kantian; realist, idealist, or materialist—with which philosophy

has traditionally been concerned.’ %3

He then takes his own theory to fulfill this test by restricting himself merely to a
conception that is embedded within our shared “political tradition of democratic

thought’, ‘implicit in the public culture’.?* He takes this conception to involve the

232 Rawls, (1985), 246; Rawls, (1993), xix.
233 Rawls, (1993), 29, n 31.
234 Rawls, (1993), 19, 20.
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following elements: first, citizens conceive of themselves and one another as having
the moral power to have a conception of the good; secondly, they regard themselves
as ‘self-authenticating sources of valid claims’; and thirdly, they are viewed as

capable of taking responsibility for their ends.?®

The problem when interpreting these claims, however, is that Rawls is caught in a
vicious bind. Either we interpret these claims such that they entail Equal Authority,
but then they would fail to be metaphysically uncontroversial (Raz himself provides
the obvious counter-example); or, we interpret these claims such that they do not
entail Equal Authority and thus they pass the test, but then Rawls does not have the

fundamental premise of Equal Authority that he needs to ground political liberalism.

If political liberals hold that the justification of Equal Authority has to satisfy the
accessibility test, then they are on a hiding to nothing.?*® It is hard to imagine that any
justification could be ‘accessible’ to all. After all, if it were, wouldn’t we all, after due
reflection then already believe that Equal Authority is true? However, luckily for
political liberals a justification of Equal Authority does not have to pass the
accessibility test in order to be consistent with political liberalism. This is simply a

mistake.

235 Rawls, (1993), 29-35.

236 Robert Frost and William Ernest Hocking would end up being entirely correct. Frost said at
National Poetry Festival in 1962, ‘[a] liberal is a person who can’t take his own side in a quarrel’ (cited
in Monteiro, (2000), 174). It is thought Frost may have been referencing: ‘He lends himself to the gibe
that he is ‘so very liberal, that he cannot bring himself to take his own side in a quarrel.”” Hocking
(1942). Christiano, similarly, holds that if an accessibility (or as he calls it ‘publicity’) condition, must
apply to itself then it would be ‘an impossible burden on principles of justice. Theories simply cannot
get off the ground if the require agreement on principles themselves as a condition of justice. They
push the respect for judgment to a pint that undermines justice and eventually defeats itself. A theory of
justice must rely on the truth or legitimacy of its central claims as well as the strengths of its
arguments.” However, Christiano seeks to avoid this problem by moving to the equal weight
conception of Equal Worth: Christiano, (2004), 273-4.
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Let us presume (as we shall later prove) that the premise of Equal Authority leads to
an overriding reason for citizens to respect that Equal Authority, that is, to act in a
manner consistent with each individual’s fundamental authority over herself, and only
herself. We can even presume, for current purposes, the further claim of political
liberalism in particular (which I shall end up denying), that such respect for Equal

Authority demands that any government action fulfills the accessibility requirement.

All of this is consistent with grounding the premise of Equal Authority on even the
most controversial metaphysical doctrine. This is because when | respect your Equal
Authority, | respect your Equal Authority. It does not matter why | do so, or even if
you understand or not why | believe | should do so. For example, if | start giving you
an equal vote with respect to what we should do with a piece of land, arguably I act in
a manner consistent with you having equal authority with respect to that land. Now,
would it matter if you have no idea why | do this? Or even if you disagree with my
actions? You might deny that I should be treating you as having equal authority, but
you wouldn’t disagree that | am in fact doing s0.2” Thus if you do in fact have equal
authority, and 1 treat you accordingly, your belief about the matter, and accessibility
as to that fact is irrelevant. | successfully treat you as an equal, whether you like it,

know it, understand it or not.2%®

237 You might disagree that having an equal vote is consistent with Equal Authority, but then the
disagreement is about conceptions of Equal Authority, rather than whether you should be treated
consistent with Equal Authority. On disagreements about conceptions, see Ch. 3 §5.3.

238 One might take the example of an adolescent child who one begins to treat as an equal — ceasing to
make decisions for them, making them bear the costs and benefits of their decisions, etc. — and them
not liking, knowing or understanding this. Regardless, the fact remains that one is starting to treat them
as an equal. On guardianship, see Ch. 7 85.
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Similarly, if | start treating you only in a manner that you “accept’, or find to be
‘justified’, or ‘accessible’ etc., then you may disagree that this is the only legitimate
way in which | can treat you, you may disagree with the accessibility requirement in
general, but you will still find each action that | undertake accessible. If the
accessibility requirement is entailed by our basic equality, then I will still succeed in

treating you as an equal, whether that fact is accessible to you or not.

It follows that government can aim to treat its citizens as equals in the sense of Equal
Authority through the accessibility requirement, on the basis of some true
metaphysical doctrine that very few, if any, agree with. That would not fail to treat
them as equals. They might just not believe that they are equals. The accessibility
requirement, even if it is a true implication of Equal Authority, therefore, need not

apply to the justification of Equal Authority itself.?%

The accessibility requirement does not exclude grounding Equal Authority on a

controversial metaphysical conception of the good. However, | believe there is

another reason that does so.

6. Justifying Equal Authority Comprehensively

239 Nagel, I believe, gets close to this conclusion: ‘Liberal toleration is not compatible with absolutely
any set of particular values and beliefs, but there is a version of it which aspires to be acceptable to
those who disagree deeply over many other matters of the first importance—including the value of
individual autonomy. Even if he cannot convince all of those people, it is important to a liberal of this
stripe that he should at least be able to convince himself that they have reason to accept certain
principles of political toleration and impartiality—and that such acceptance would not require them to
abandon their religious or moral views, because his principles don't rest on the denial of those views.’
Nagel, (1991), 157. See also, Larmore’s assertion that equal respect undergirds Rawls’ political
liberalism (contrary to Rawls), and is asserted as true, (Larmore, (1996), 146); and Dworkin, (1977),
150-83.
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Ronald Dworkin is not a political liberal, nor a social contract theorist. In fact, as |
have noted above he is ultimately best interpreted as a philosopher that, at bottom,
holds onto an idea of Equal Worth, which he characterizes as the claim that it is of
equal importance that each person ‘lives well”.2*° However, Dworkin is of interest
here because he believes that a concept of Equal Authority (at least as we have
defined it) follows from such Equal Worth.2** He provides us, therefore, with an
instructive example of how a political liberal, or any other proponent of Equal
Authority, freed from the misconception that was discussed in the last section, might

offer a perfectionist justification of Equal Authority, and inevitably fail.242

Dworkin distinguishes between ‘“living well’ and ‘having a good life’. Dworkin

introduces the former concept via an analogy with aesthetic value. The value is agent
neutral in the sense that it is not for the sake of anyone.?*® However, this value is not
identifiable with its product per se, but instead with the performance that gave rise to

it. A “‘good life’ on the other hand is agent relative. It is good for that person. It is a

240 Above, Ch. 1 §2.3. Dworkin, (2011), 205. At best, he holds a ‘composite concept’, above Ch. 1
84.4,

241 Quong characterizes him as a ‘comprehensive anti-perfectionist’, Quong (2010), 21-22.

242 For other similar attempts to build lexically supreme, deontic systems on top of ‘autonomy’
understood as a component of individual good see, Griffin (2008), 150. Guyer holds a somewhat
revisionist interpretation of Kant that is the inverse of my own and sees him as building a deontological
theory on the basis of the “intrinsic and absolute value’ of freedom qua autonomy: Guyer, (2009) 60.
Christiano holds a similar position in building the case for constitutional democracy out of each
individuals “dignity’ qua being an ‘authority in the realm of value’: Christiano, (2008), 16.

It is also an argument that Cohen, (2010), 29-30 attributes to Rousseau: ‘The second argument, which
I will call the “rationality argument,” is that freedom is the “noblest faculty” and “most precious of

all . .. gifts” (D2 178), of supreme value. To alienate freedom, then, by relinquishing ultimate authority
over one's own conduct would be to trade a greater for a lesser value (exchanging your birthright for a
mess of porridge, self- government for protection). On this assumption about value, such a trade would
be irrational, and therefore void: “illegitimate and null, for the simple reason that whoever does so is
not in his right mind” (SC 1.4.4). And “madness does not make right” (SC 1.4.4). This argument of
course depends on a substantial claim about the value of liberty, and of the importance of retaining
ultimate authority over one's conduct in one's own will and judgment. Rousseau endorses such a claim;
he thinks that we have a sense of our special worth, and that it is tied to the thought of ourselves as
free, as having the power to act under the guidance of our own sense of what is best. But the rationality
argument assumes this claim, it does not establish it.”

243 For more on agent-neutral vs. agent-relative reasons see Ch. 4 §1.
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life of happiness, fulfillment, eudemonia and/or flourishing. Dworkin then makes the
claim that, first, the value of living well is lexically prior to the value of living a good
life, but second, that the two concepts are linked in that living well means striving to
create a good life, ‘subject to certain constraints essential to human dignity’ (that is,

effectively, morality).24

Given this perfectionist foundation, Dworkin adduces the two principles of ‘self-
respect’, and “authenticity’ that, together, he takes to characterize ‘dignity’. The
former means that each person must accept that it is a matter of importance that he
lives well; that his life be a ‘successful performance rather than a wasted opportunity.’
The latter means that each person has a “special, personal responsibility for
identifying what counts as success in his own life; he has a personal responsibility to
create that life through a coherent narrative or style that he himself endorses.” 24
Dworkin takes the latter to entail a duty to strive for ‘ethical independence’, which is

roughly equivalent to having fundamental authority over oneself:

[One] does not live authentically, no matter how great the range of options he
is offered, if others forbid him some options otherwise available because they
deem those options unworthy. The indignity lies in usurpation, not limitation.
Authenticity demands that, so far as decisions are to be made about the best
use to which a person’s life should be put, these must be made by the person

whose life it is.?4°

24 Dworkin, (2011), 195, 202.
245 Dworkin, (2011), 203-4.
246 Dworkin, (2011), 212.

107



Finally, Dworkin claims that given the objective value we each attribute to each of
our lives going well we must also, therefore, recognise the equal value of each
person’s life going well. Since the former claim entails fundamental authority over

oneself, the latter is intended to entail what we have called Equal Authority.?*’

Dworkin’s argument has three major problems that are symptomatic of any attempt to

justify Equal Authority directly from first order claims about the good life.

The first problem is that we can take Dworkin to have established by argument the
value of authenticity. We can even accept that it is an incredibly important value.
However, so long at is not the only value that constitutes the good life, it is seemingly
impossible to justify its absolute lexical priority.?*® However, this is what Dworkin

needs in order to move from the value of authenticity to Equal Authority.

Let us make this point more closely. We can accept that there is some disvalue for an
individual when another excludes some option from being available on the basis of
their own judgment that it is not worthwhile. We might imagine a government that
prohibits a certain drug, not merely because of the negative externalities its use might
cause for others, but because of its disvalue for the user herself. The government
makes the claim that its citizens are better off without having the choice to take the
drug, even if its citizens disagree. This decision has some negative impact on our

‘authenticity’ on Dworkin’s definition.

247 Dworkin, (2011), 260.
248 gee, Dworkin, (2011), 262.
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However, we can imagine the government accepting this point but responding that
this disvalue is outweighed. It is outweighed not merely by the fact that it would make
the lives of those who took it less good, or would also lead to their lives going less
well in the long run. This might be because it is addictive and personality destroying,
that people would no longer engage in ‘successful performance’, no longer take up
the “special responsibility for their own lives’. In short, the government can accept the
value of authenticity, perhaps, its superior value over all other values and still justify
exercising fundamental authority in the short run to maximize authenticity in the long

run.*®

This argument is powerful because it accepts all of Dworkin’s own premises to negate
his conclusion. However, someone might simply reject those premises. After all, if
someone is just really bad at living well, then why does the government continue to
have good reason to not step in and change that fact? Is the value of authenticity so
high, that it overrides all the missed opportunities to improve people’s lives by well-

meaning exercise of state authority?

This leads us to our second argument against Dworkin. Dworkin argues that
authenticity is constitutive of the value of living well, but accepts that some people
lead inauthentic lives. For example, their religious adherence may be ‘mechanical and

unthinking [such] that it does not flow into and shape the rest of their lives, if their

249 Some may retain the hesitation that, whilst they cannot put their finger on an independent argument
that establishes the lexical priority of authenticity, we do have a lot of moral phenomena that is best
explained by attributing authenticity absolute lexical priority. For example, one might think that the
best explanation of the deontological structure of the concepts of responsibility, reactive attitudes,
accountability, rights, etc., is positing the lexical priority of authenticity as some kind of master value.
However, this type of argument is entirely undercut if we can present an equally good explanation of
such phenomena that does have independent argument for its validity. This is precisely what we aim to
provide. See, in particular, Ch. 4 §6.
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religion is dutiful or social or self-congratulatory rather than a source of narrative
energy.” 2% However, if people are leading inauthentic lives, then their fundamental
authority over themselves fails to protect any value at all. So what justification can
there be for such authority? Dworkin can bite the bullet here by holding that there is
none. However, suddenly, the realm of equals with Equal Authority shrinks to those

that the state knows are “authentic’ on some controversial test of true authenticity.

And this leads us to our third argument. Dworkin interweaves ‘personal
responsibility’ as a concept into his living well.?! Any attempt to defend our
fundamental authority over ourselves, on the basis of the value of personal
responsibility is liable to repeat mutato mutandis the same arguments as above.
However, insofar as Dworkin might search for some other argument deriving from the
concept of responsibility, his argument remains as weak as his account of
responsibility in general in the face of the traditional problem of free will. | do not
wish to assess this account myself, except to say that if the reader ultimately finds my
own account in Chapter 8 more convincing, this only serves to further undermine

Dworkin’s position.

The flaws in Dworkin’s argument reveal the fundamental problem that any putative
justification of Equal Authority, grounded upon some particular value as a component
of the good in general, will face. This problem is not that this value will be
controversial — it only needs to be true. The problem we might say, instead, is that it is

always liable to have the wrong “shape’. First, it will almost inevitably be just one

250 Dworkin, (2001), 213.
21 This thread is also evident in Quong’s putatively political (not comprehensive) anti-perfectionist
argument, and liable to the same objections: Quong, (2010), 315-6.
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value to be weighed against other values that are part of the good, and hence cannot
justify its absolute lexical priority. Secondly, it will always be liable to some form of
maximising function, which will justify either diminishing authority over an
individual now in order to maximise it in the future, or arguably in a more utilitarian
vein diminishing one person’s authority in order to maximize the value promoted by
such authority across the community as a whole. Other philosophers have put forward
putative answers to this problem,?%2 but it suffices for our purposes — that is,
motivating an alternative, logically prior approach — to simply recognize how much

they are on the back foot.?*3

Many philosophers have either explicitly or implicitly recognised that the justification
for Equal Authority, if there is one, must have a different shape that explains its
lexical priority and equality across individuals. As Martha Nussbaum puts its, we are
searching for a “different kind of grounding’. We are back to searching for a
‘political, not a comprehensive value’. However, at least as Nussbaum appears to be

using the term *political’, this is not to deny the truth or potentially controversial

252 See what Quong call this ‘endorsement constraint” such that something is only of value to someone
if the endorse its value, which is held not only by Dworkin, (2000), Ch. 6; and Kymlicka, (2002), 216-
7 ‘my life only goes better if | am leading it from the inside, according to my beliefs about value’.
However, note the perfectionist responses: Hurka, (1993), 189-97; and Wall, (1998), 40-50. A number
of philosophers can be charged with simply conflating (a) the very plausible intuitive appeal of
fundamental authority over oneself having some value qua autonomy, respect, dignity etc., with (b) the
far less plausible idea that is has supreme, lexical priority over all other values. See for example,
Griffin, (2008), 152: These remarks do not constitute an argument for the value of autonomy. To adopt
the personhood account of human rights is to adopt normative agency as the interpretation of ‘the
dignity of the human person’ when that phrase is used of the ground of human rights. It is not at all an
eccentric interpretation; ... it is the most common interpretation in the tradition. If normative agency is
valuable, it is intrinsically valuable. One can only try to make it sufficiently clear what normative
agency is and expect others then to see that it is valuable. Nor have | come near to showing that we
really are normative agents, or what would be the consequence for the existence of human rights if we
were not...” [footnotes excluded].

253 |n other words, even if one finds some response to be plausible, this is immaterial to the substance
of my argument in Chapter 3, which applies regardless.
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nature of the value, but to deny that it is part of an ‘overall conception of the good

life.” >4

The value that Nussbaum picks out as doing this job is ‘respect’, and she attributes the
use of equal respect to justify Equal Authority to both Charles Larmore and, on a
somewhat more controversial interpretation, John Rawls also.?*® This is her

explanation of the idea of respect in full:

I (along with both Rawls and Larmore) use the idea of respect, respect for
persons is not a subjective emotional state, such as a feeling of admiration. It
is a way of regarding and treating persons, closely related to the Kantian idea
of treating humanity as an end and never as a mere means. Respect is thus
closely linked to the idea of dignity, to the idea that humanity has worth and
not merely a price. Equal respect would then be respect that appropriately
acknowledges the equal dignity and worth that persons have as ends. Although
this idea has a definite ethical content, it has long been recognized (for
example, in the framing of the Universal Declaration of Human Rights) that
one may endorse it for political purposes without thereby endorsing a
comprehensive Kantian doctrine or any other specific comprehensive doctrine:
thus one may endorse it while believing a form of religious doctrine that Kant

would not accept, or while holding a view about freedom of the will that is not

254 Nussbaum, (2011), 5. This does not mean it has to be neutral with respect to conceptions of the
good. It will definitely have a disparate impact, and be inconsistent with some conceptions. Nusshaum,
(2011), 36-7; Nagel, (1991), 166.

2% See Ch. 5 §5; Larmore, (1996) 139-140. See, also Nagel, (1991), 165: ‘I think the problem is that

there is no higher -order value of democ
is capable of commanding the acceptance by reasonable persons of constraints on the pursuit of their
most central aims of self —rexitepti dar the need to respect this same limit in others’; and

Kamm, (2007), 247.
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Kant’s. Equal respect is a political, not a comprehensive, value; thus one
might in principle accept it while continuing to believe that persons do not
deserve equal respect in religious or metaphysical respects, although such a

view will contain tensions that may be difficult to negotiate.?®

That’s it. “Respect’ according to Nussbaum is “closely related’ to Kant’s view of
treating humanity as an end, not a means. ‘Closely related’ to dignity. It is,
apparently, long recognised in the justification of public documents. It has “‘definite
ethical content’. But what exactly? Is it to be defined by the terms it is closely related
too? Then, what is the definition of those terms? They appear to be even more
mysterious. More to the point, as I shall discuss in Chapter 4, these terms only appear
to gain definite ethical content when they are defined and justified by Equal Authority

rather than vice versa.?®’

This paragraph typifies the reasoning of many political liberals at their own
foundations. Either their reasoning simply replaces one mysterious notion (Equal
authority) with another (equal respect) with another (dignity or some vague, but not
clarified reference to Kant), or if we follow through and attempt to define these other
concepts, we seem to inevitably turn full circle and end up defining them by reference

to Equal Authority.?%

256 Nussbaum, (2011), 18-19.

257 This ends up being Larmore’s approach, for example, where ‘equal respect’ ends being not the
justification for Equal Authority, but instead being defined by it. He states, ‘to respect another person
as an end is to insist that coercive or political principles be as justifiable to that person as they are to us.
Equal respect involves treating in this way all persons to which such principles are to apply’: Larmore,
(1996), 137.

258 See the tail that is being chased in Ch. 1, §4.2.
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At other points in her paper, Nussbaum indicates that ‘Equal Respect’ does have some
definite content. When we fail to accord equal respect, we do so at ‘the price of
denigrating and expressively subordinating many citizens who are willing to live with
others on terms of equality and reciprocity.’?° However, if we are to adduce from this
that the value of equal respect is avoiding the disvalue of ‘denigration’ and
‘subordination’, then we are back with Dworkin in ultimately attempting to justify
Equal Authority by reference to some value (such as freedom from domination) that is
presumably but one value amongst many in a comprehensive theory of the good.2%°
After all, a little subordination may never be good in itself, but it may be outweighed

by the prospect of achieving other valuable ends.?5!

Finally, there is one contemporary philosopher who, broadly speaking, appears to
have appreciated this entire conundrum, yet turned its vice into a virtue. This is
Stephen Darwall. Darwall accepts that we are caught in an inescapable circle of inter-
defined concepts which includes ‘authority’, ‘respect’ and “dignity’, but also ‘right’,
‘duty’, “accountability’ and ‘reactive attitudes’. He argues that together these concepts
constitute what he calls “the second personal standpoint’. They are unified in that they
all involve what he calls *second personal reasons’, that is, reasons for action,
compliance with which we owe another. Darwall argues that these reasons are sui
generis. They cannot be reduced to the type of first or third person reasons that

emerge from a conception of the good, and they can only be defined either within the

259 Nussbaum, (2011), 38

260 For an attempt to build such a theory that presupposes the supreme significance of the republican
concept, see Pettit, (2012).

261 Mackinnon, (2003), offers a far more rich account of ‘self-respect’ as the status value uniquely
holding up political liberalism (or “political constructivism” as she calls it). However, her argument at
best seems to be a form of bootstrapping, in that it shows that if we attribute the right ‘shape’ to self-
respect, according it supreme lexical priority, then a plausible political liberalism would follow. She
does not provide an independent argument that establishes the antecedent, and thus it has no appeal to
anyone who does not find political liberalism itself plausible.
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circle of inter-defined concepts, or by their external characteristics, that is, they have

lexical priority over the other reasons, and are liable to a maximizing function.?%2

As we shall explore more below,® Darwall’s argument is coherent, but it is weak for

two reasons.

First, it is weak because it rests upon two interrelated claims that: one, we have to
credit all these concepts with content, we cannot just dismiss them as ‘nonsense on
stilts’; and two, we cannot give these concepts content in a way that reduces them to
being merely operations upon first- or third- person reasons. Philosophers of the past
have definitely rejected both claims, with good arguments. I shall offer a version of

the second in Chapter 4 §6.

Secondly, it is weak because even if we accept the first two claims, there is no way to
establish the key point, which is the lexical priority of second personal reasons over
first- and third-personal reasons. The reason that this appears to be impossible is
because, without a commensurating vocabulary, how can we ever articulate an
argument that evaluates the force of one set of reasons against another? Darwall never
explicitly provides such an argument. At best, he gestures towards the conceptual
claim that if we are to be held accountable for our compliance with second personal
reasons, they must be lexically supreme. However, at best this simply shifts the

burden of proof to the antecedent condition, at worst it merely hides substantive

262 This line of thought is also part of the ‘moral nature” argument that Cohen attributes to Rousseau:
Cohen, (2010) 30-1.
263 Ch. 4 §6.
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stipulation inside a definition of ‘accountability’.?%* The only type of argument that
could do this would be an argument that relates second personal reasons to being the
precondition of acting upon first- and third- personal reasons. Darwall offers up no

such argument. However, it is an instructive lesson upon which we shall draw.

7. Relativism, Quietism and the Limits of Reason

At this point, for many political liberals, we have to accept that we have reached the

end of reason - or at least the end of reasoning.

This kind of response comes in three slightly different flavours. The first is
relativistic. There appears to be a final appeal to the fact of the acceptance of Equal
Authority (or some putatively more foundational value, such as equal respect) within

a shared culture to justify its truth for that community.

Political liberalism simply starts ‘from within a certain political tradition and takes as
its fundamental idea that of society as a fair system of cooperation over time, from

one generation to the next’. Or again, “we start the exposition with this idea, which we

264 The only time Darwall ever addresses the issue of the lexical superiority of second personal reasons
head on is in a footnote at the very end of his magnum opus on second personal reasons: ‘Have | shown
that such reasons are supremely authoritative? If the argument of Chapter 10 is sound, we cannot avoid
presupposing the equal dignity of the free and rational persons we address second-personal reasons of
any kind. Since attempting to hold one another accountable through second-personal address itself
apparently involves an assumption of the supremacy of the accountability-seeking second-personal
reasons (see Chapter 5), it is hard to see how to avoid presupposing the supremacy of reasons of equal
dignity’: Darwall, (2006), 300. The first sentence here adds nothing to the issue. The second sentence
gestures towards an argument in Chapter 5, that is by no means explicit or clear. In short, he offers no
riposte to the utilitarian, for example, who might even accept that promises create second personal
reasons on top of other normal consequentialist-utilitarian reasons for action, but argue that where
promises fail to maximize the good, then the utilitarian goal overrides the second personal reasons. He
might hold this, even he takes himself to be ‘accountable’ for breaking the promise.
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take to be implicit in the public culture of a democratic society.’?%® Equal respect is ‘a
central element in Western thought. There can be no doubt that many of us (if not all)
consider [it] to be a valid principle[...] for living together.”2%® Our aim is simply ‘to
understand what kinds of arguments, if any, citizens already committed to certain
basic liberal norms [including Equal Authority] can legitimately offer to one another.’
The aim is ‘not to justify, nor to challenge, these considered judgements, but rather to

ask what broader liberal theory best coheres with them.’ 27

Insofar as these claims are interpreted in a relativistic fashion they are not only liable
to the more general objections of relativism, they are also empirically false.?%® Not all,
perhaps not even a majority of citizens within Western democratic societies, accept
Equal Authority. Political liberals here are trading on precisely the ambiguity that we
exposed in the first chapter. Arguably, almost everyone signs up to the claim that “all
individuals are equals’, but that is a false consensus. In fact, we are deeply divided

between, at least, Equal Worth and Equal Authority.

Further, given the Razian Service Conception, Equal Worth and Unequal Authority
appears to have the upper hand in the debate. For this reason, another flavour of the
‘end of reason’ argument falls flat. This argument is that we do not need further

reason. As Charles Larmore states:

265 Rawls, (1993), 14, 15. “Since we start within the tradition of democratic thought, we also think of
citizens as free and equal persons. ...” 19 ‘an idea of the person implicit in the public culture’ 20

266 |_armore, (1996), 150.

267 Quong, 5, 8. Quong, J., (2011), 100-101, 315-317; Dreben, (2003), 340.

268 Of course, they can be interpreted as asserting the fulfillment of the accessibility requirement
applied to Equal Authority itself. However, see above.
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Some may ask particularly about the norm of equal respect, what our reasons
can be for holding it to be correct. How can we justify it to people (in our own
culture or elsewhere) who do not already accept it? This is a hard question,
and | have no ready answer for it. But | do want to point out that this difficulty
is of no immediate consequence ... we are not required, | believe ... to justify
to ourselves an existing belief except where we have discovered a reason for

thinking that by our own lights it may be false.?%

The Service Conception patently undermines this claim, by giving us a powerful
prima facie reason on our own lights to see Equal Authority as false. Political liberals
can no longer, if they ever could, simply rest upon Equal Authority as their

fundamental, unargued premise.

Finally, there is a third version of the ‘end of reason’ argument, which is that we have

reached limits of reason by reaching its preconditions. Larmore again:

Moreover, | am inclined to regard the difficulty of finding any deeper
principles to justify the ideal of equal respect as less a philosophical defect
than a sign that this ideal has come to belong to our very sense of what we are

as moral beings. It makes up ... the form of life from which we draw our

269 |_armore, (1996), 150. Nagel, (1995), having dropped his earlier ‘epistemic’ argument in Nagel,
(1987), also simply adopts bald assertion. Estlund, (2008) simply puts it forth as a “stipulation” (52) or
a ‘default position” (120) which he seeks to justify methodological in Estlund, (2011), 359, as a
‘provisional leap’ whereby he offers ‘nothing approaching conclusive argument for it. | do rebut what I
take to be the most significant objections ... and then I put the principle to use in order to see what we
can learn about its value if it were true. If this is thought to be promising, then this is reason for future
work, more than | am presently prepared to do, to consider the case for its truth.” This is “future work’
that Estlund has not done. Further, in lieu of decisively answering Raz’s Service Conception, | fail to
see how Estlund has batted away all of the ‘most significant objections’.
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moral bearings. If we cannot justify it, that is because it defines the framework

of what we understand moral argument to be.?"

By itself, this is no argument at all. In particular, it falls flat in the context of Raz’s
Service Conception precisely because Raz starts with a framework of valid moral
reasoning, and works plausibly from it justify Unequal Authority. However, | take
Larmore, here, to be gesturing in the right direction. If we want to find an argument
for Equal Authority, then it has to be an argument that relies upon the preconditions
and hence limits of reason and reasoning itself. Any such argument, of course, shall
have to move from deeper, potentially controversial metaphysical premises about the

nature of reason.

8. Kant(ians)

The most important attempt to provide just such an argument, of course, is Kant’s. In
fact, many contemporary political liberals explicitly understand themselves as the
inheritors of Kant’s conclusions, but unable to use his argument, grounded in his
controversial transcendental metaphysics, because of the accessibility requirement.
However, now that we are freed from the accessibility requirement, does Kant offer

us an argument for Equal Authority?2"

In the Groundwork, Kant’s overall aim is to move from the premise that we are

beings with the capacity to reason to the intermediate conclusion that we are all “free’

270 |_armore, (1996), 150.
271 Kant, (1996), 4:390: ‘pure philosophy (that is, metaphysics) must come first, and without it there
can be no moral philosophy at all.’
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in the sense of having ‘autonomy’ to the ultimate conclusion that we are subject to the
Categorical Imperative, and its implications for morality in general. As | have argued
above, we can understand Kant’s claim that we each have autonomy to be roughly
equivalent to the liberal conception of Equal Authority. Our ‘will is in all its actions a

law to itself’.2’2 We give the law that our will causes us to follow to ourselves.

I reject the inference from Equal Authority to the Categorical Imperative in Chapter 5.
However, it is the first step that interests us here, that is, Kant’s argument in the

Groundwork for Equal Authority from premises about the capacity to reason itself.?"

There are many interpretations of Kant’s argument. There are also many accounts of
its strengths and weaknesses according to the position accredited to him. There are
also many Kantian-inspired arguments for Equal Authority, arising out such critiques,
as philosophers aim to take what they see as workable in Kant’s thought, and avoid its

flaws.2™

Despite the differences, however, | take all these interpretations of Kant’s argument
and Kantian inspired arguments to be caught in at least the following bind. Kant
clearly sought to argue that we have freedom of the will in the “positive’ sense of
autonomy (and hence have Equal Authority) in part because we are rational beings

who have freedom of the will in a ‘negative’ sense. In this sense, ‘Will is a kind of

272 Kant, (1996), 4:446-7.

273 Of course, a number of commentators argue that Kant gave up on this argument by the Second
Critique, and instead came to simply assert the categorical imperative as a indubitable, foundational
“fact of reason’. Thus he states, ‘Consciousness of this fundamental law may be called a fact of reason
because one cannot reason it out from antecedent data of reason” (Kant, (1996), 5:31; cf. 5: 6, 42f, 47,
55, 91, 104). This would return place Kant as a member of our ‘Relativism, Quietism and Limits of
Reason’ category above, §6. See, Allison, (1990), Chs. 12 and 13; O'Neill (2002); Rawls, (2000);
Timmermann (2010).

274 For example, Rawls, (1980); Korsgaard, (1996), (2009); Darwall, (2006a), (2006b).
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causality of living beings insofar as they are rational, and freedom [of the will] would
be that property of such causality that it can be efficient of alien causes determining
it.”2"> We are meant to infer autonomy given such a negative conception of freedom
of the will, because autonomy is the unique means by which we can both act under a
law,27® and yet that law is not ‘alien’.?’” So any interpretation of Kant, or Kantian
inspired argument for Equal Authority must make sense of freedom of the will in this

‘negative sense’.

However, here Kant, his interpreters and followers are seemingly caught between a
Scylla and a Charybdis. On the one hand, we can hold that we have ‘negative’
freedom of will in that we have the capacity to choose to act one way or another, that
is not causally pre-determined.2’® In this way, it is our choice to give ourselves a law
that is the cause of our actions. However, this entails a metaphysical position that is
inconsistent within the thesis of causal determinism. In order to defend such a
position Kant reaches for his own transcendental idealism, which seemingly only
multiplies his difficulties. For example, not only must Kant’s justification for two
different “worlds’ or *points of view’ be successful, inter alia he must also explain

how our actions in one can affect the other without upsetting causal determinism.?®

On the other hand, we can hold that we have ‘negative’ freedom of will in that we

have the capacity to recognise and then respond to reasons, rather than mere

275 Kant, (1996), 4:446.

276 Kant presupposes that we have to act under a law, because actions have to the product of a causality,
and all causality must be in accordance with a law.

277 |t is then a further step, to show that the only law that we can then give ourselves that is not alien, is
the Categorical Imperative.

278 This remains the ‘standard view’ according to Rauscher, (2009), 204. See, Guyer, (2009); Henrich,
(1994), 256-7; Ameriks, (1982), 189ff.

219 See, Guyer (2009) for a sample catalogue of difficulties.
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incentives, passions, and desires.?® Being responsive in the former fashion is not
alien. Whilst being responsive to the latter is alien. In this way, we are said to be
autonomous because we do not merely act in conformity with a reason (qua law), but
because we recognise that reason as a reason that applies to us, and then comply with
it. On this view, therefore, we are free when we are complying with the reasons that
we have for action. The problem that confronts this view, therefore, is not so
obviously any incompatibility with the thesis of causal determinism.?8! Instead, the
problem is how to account for our freedom when we fail to recognise and respond
correctly to reasons, and our responsibility for such actions. Seemingly, this can only
be explained by causes that are alien, and hence we do not act with freedom in the

negative or positive sense, and hence presumably cannot be held responsible.

So any interpretation of the Kantian argument for Equal Authority, or Kantian
inspired argument, appears to be caught in this bind, which effectively reduces to the
classical problem of free will. I do not suggest that reaching this point, without
solving the problem of free will, in itself defeats the Kantian project. After all, the
problem of free will is a widely shared problem. What | am suggesting is that an
argument for Equal Authority that avoids or even better (dis)solves this problem will,
ceteris paribus, be more plausible. This is precisely the type of argument that I shall

aim to provide.?? However, that argument shall take us the rest of this thesis.

280 Examples of this view include Hill, (1985); Korsgaard, (1996), 173-4; Skorupski, (2009); Rauscher,
(2009).

281 Some attribute to Kant the further view that our acting in compliance with reasons is also
inconsistent with causal determinism, and hence requires transcendental idealism; others, do not, see
Skorupski, (2009), 165. However, even though | agree with the latter view, the problem that Kant is
left with that individuals are no longer plausibly ‘equals’ in the sense of being equally reason
responsive, since some individuals respond less well to reason than others. Our argument for basic
equality, however, avoids this implication: see, Ch. 3 88.

282 Of course, even if one accepts the responses of proponents of either side of the Kantian approach to
the bind I have suggested, Kant’s argument still faces a number of hurdles peculiar to it. However, |
only emphasise this first hurdle because it is instructive for the purposes of our own argument.
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9. Lessons Learnt

| take the liberal conception of Equal Authority to be in crisis. Facing the Service
Conception, almost all attempts to respond implicitly or explicitly to it fail. At best, it
seems, one can only return to depths of Kantian metaphysics and its inevitable
problems. However, out of these struggles, we can draw a few key lessons that will

guide our formation of a successful positive argument in the next Chapter.

First, they indicate that a successful defence of Equal Authority under the liberal
conception has to justify the truth of Equal Authority, not that it is the object of
agreement. It follows from this that, contra a number of political liberals, establishing
that we all currently agree or can agree on the truth of Equal Authority, from the
perspective of our conceptions of the good is neither a necessary nor sufficient
condition for Equal Authority. In other words, Equal Authority may justify a state
policy based upon agreement but itself does not need to be justified by agreement.
The justification of Equal Authority does not need to be ‘accessible’ to everyone, it

just needs to be true.

Secondly, it follows from the first claim that a successful defence of Equal Authority
under the liberal conception can be based upon a controversial conception of the
good. | can treat you as an equal, in the sense of equal authority, even if you disagree
with respect to the grounds of my doing so, or even the fact that | should do so.
Ronald Dworkin’s liberal perfectionism provides an excellent example. However, |

have shown that theories like Dworkin’s have a common weakness: they fail to
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convincingly explain how any ‘good’ can establish the absolute lexical priority of

Equal Authority. In other words, they cannot exclude times where it appears it would
be better, all things considered, for someone to be under the fundamental authority of
someone else. Thus, we have to look for a special type of reason for action that has a

certain ‘shape’, immune to the weighing and maximizing of most reasons.

Thirdly, it follows that a convincing defence of Equal Authority cannot be based upon
any claim that it is best for individuals, or society in general, in the sense that their
lives, or the life of the community necessarily goes maximally well by acting in
conformity with Equal Authority. This draws the question: if Equal Authority cannot
be based on the good in this way, nor agreement about the good, then what type of
reason for action can it be based upon? Some authors have sought to base Equal
Authority on some sort of different form of value or reason for action, such as ‘equal
Respect’, “‘dignity’, ‘second personal reasons’, or “natural right’. | argue that when
used as an attempt to justify Equal Authority, these notions simply swap one mystery
for another. Instead, these notions are better thought of as implications of Equal

Authority, rather than its justification.

Fourthly, at this point some philosophers appear to openly embrace a kind of
justificatory despair and embrace some form of quietism or relativism, often
articulated with some elegiac about the end of reason. | argue that, insofar as these
views simply indicate the end of their own reasoning in particular they fail to be
convincing. However, insofar as they indicate that a justification must arise from the

very structure and limitations of human reasoning in general they are correct.
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Finally, I have look at Kant’s previous, very metaphysical, attempt to do this. | do not
take myself to have rebutted Kant. However, | have noted the seemingly intractable
metaphysical problem of free will that a Kantian approach would seem to entail. For
this reason, an approach that can avoid this problem, in fact even (dis)solve this

problem will, ceteris paribus be superior. This is will be one of my aims.
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Chapter 3 — The Liberal Conception of Equal Authority

Introduction

This Chapter provides two complementary arguments for the liberal conception of
Equal Authority (hereafter ‘the liberal conception’), that is, for the proposition that

each individual has fundamental authority over herself and herself alone.

The materials with which | construct these two arguments are the premises of the
liberal conception’s most vocal, perfectionist opponents. I shall take Joseph Raz and
David Enoch to be their representative interlocutors. These premises are ‘realist’ in
the sense that they involve a commitment to truths about what we have reason to do,
independent of belief. | also assume that these opponents will accept some further

‘structural facts’ about our natural epistemic position.

My aim, therefore, is to move from premises and facts that my opponents must
accept, to defeat their own conclusion.?® The first argument moves from these
premises and facts to an “intuitive’ argument that gives content to a basic reason for
action that would entail that each individual has fundamental authority over herself
alone. The second argument demonstrates that without such a basic reason for action,
and its implications, the premises and facts lead to a ‘rational gap’, whereby we

would never rationally be able to do anything. In this way, the two arguments are

283 Some form of epistemic argument for the liberal conception has long been part of the social contract
tradition, see, Hobbes, (1962), Ch. 5.3; Locke, “Letter on Toleration” in Locke, (2003), 225; Cohen
claims such an argument for Rousseau in Cohen, (2010), 29; Mill, (2008); Gaus, (2011), 9-10; and
Nagel, (1987). However, ever since Raz, (1989) and (1998); it has been out of fashion. Nagel, for
instance, explicitly withdraws the epistemic argument on the basis of the former article in Nagel,
(1991).
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complementary. The second argument creates a need for some kind of basic reason

for action, and the first argument presents the only plausible candidate.

By moving, in this way, from my opponents’ premises to the liberal conception of
Equal Authority, the argument is dialectically effective. At minimum, it counters any
sense that the ‘burden of proof’, discussed in the previous Chapter, rests upon those
supporting the liberal conception over Equal Worth. In fact, as | shall stress at the end
of this Chapter, the burden of proof is well and truly back on our opponents. This is
because in providing such a justification of Equal Authority we can easily solve the
problem of the *basis of basic equality’, which is still seemingly impossible to solve

for Equal Worth.

However, the strength of this strategy of course is also its weakness. Putting aside
these realist opponents in themselves, my argument is only as good as their realist
premises. Undoubtedly, these realist premises are open to challenge from other meta-
ethical positions. Further, whilst | take the natural epistemic facts to be commonly
accepted, they are also open to challenge from non-standard moral epistemological
perspectives. All this is to recognize that the argument in this chapter does not stand
alone, but rests upon deeper debates within these fields. How could they not? In this, |

ultimately defer.

However, one should note the following. The premises and facts that | take, whilst
controvertible, are not controversial. They are very intuitive, standard and widely
accepted, not just within philosophy, but I believe in implicitly in public culture more

widely. Further, philosophy as a whole — as interconnected web of metaphysics,
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epistemology, philosophy of language, psychology, morals, politics and whatever else
— may have a certain foundation structure, but it also relies upon coherence for
plausibility. I only suggest, but do not seek to argue here, that much of why one might
seek to controvert these realists’ premises and epistemological facts is because one
believes that certain implausible results follow, downstream, in morals and politics.
However, if the results | show actually follow — the liberal conception of Equal
Authority, Equal Respect, Equal Sovereignty and the (dis)solution of the problem of
free will, then perhaps much of the motivation to controvert such premises and facts

disappears.

Regardless, this is somewhat by the bye. We must always start somewhere in media

res, and | shall start next to my perfectionist foes.

1. The Realist Premises

I shall attribute to my perfectionist interlocutors the following relevant realist

premises with respect to reason, rationality, and justification, respectively.

First, let us distinguish between ‘reasons for action’ and ‘reasons as believed’.

‘Reasons for action’ are facts that count in favour of a particular action.?® It is also a
fact that a particular fact grounds a particular reason for a particular action. As such
I can have beliefs about whether I have such a reason for such an action, and that

belief may be true or false (either because | have a false belief that a fact holds or not;

284 Raz, (1975), 186-7; (2011), 36.
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or | have a false belief that, if a certain fact holds, then it grounds a particular reason
for a particular action or not). In general, therefore, facts about reasons are
independent of the beliefs that we have about them.?® The fact that | have a belief

that | have X reason to do A, does not entail that | do have X reason to do A.2%

‘Reasons as believed’ or ‘reasons as | take them to be’, are not in themselves reasons
for action at all. They are simply what | believe to be my reasons for action. This is
not to rule out the possibility, ab initio, that the fact that I believe that | have X reason
to do A cannot constitute Y reason for action B.?%’ This is a question that will be

central to our debate.

Secondly, roughly speaking, it is one of the requirements of rationality that, if one
believes that one has best reason all things considered to A, then one As. This
requirement applies even if one’s belief is false. As Raz states, ‘So long as we are
rational in our actions, each one of us can act only for reasons we believe to justify

our action.”?® Let us call this requirement, ‘Enkrasia’.?%

28 Enoch, (2011), 219.

286 However, this is not to say that the fact of belief, itself cannot be a reason Y to do A. See, Raz,
(2011), 110-111.

287 See, Schroeder (2007), 13-4.

288 Raz, (1998), 27. Enoch does not give a clear account of the requirements of rationality as far as |
can find. However, it appears to be consistent his account of acting for a reason as one believes, Enoch
(2011), 221-233. Raz, by contrast, has a clear but very expansive, ‘unified’ definition of rationality:
“The core idea is that rationality is the ability to realize the normative significance of the normative
features of the world, and the ability to respond accordingly.” Raz, (1999a), 68. In this way, Raz rejects
a distinction between the capacity, often called ‘substantive rationality’, to correctly recognize and
respond reasons, and the capacity, often called ‘procedural rationality’, to deliberate and act given what
reasons we believe we have. See, Parfit, (1997), 101. However, having said this Raz clearly takes the
requirement | stated above to be a requirement of rationality even when we have false beliefs. See also,
Raz, (2012), 110, 116-7.

289 | take this name, and the wide scope formulation from Broome, (2013). However, my argument
works equally well with the narrow scope formulation.
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Thirdly, other things being equal, one is justified in acting in accordance with
Enkrasia. As such, once again other things remaining equal, such justification can
amount to an excuse for such an action and its consequences, if the beliefs one was
acting upon were false. One thereby may avoid blame, fault, punishment or other

related reactive attitudes.?°°

2. The Structural Facts

Our positive argument for the liberal conception turns upon the implications of these
realist premises, above, in light of three key facts about our natural epistemic position
as human beings. | take these facts to also be accepted by (or, at least acceptable to)

my perfectionist interlocutors.

First, ‘the fact of structural fallibility’: I cannot exclude the possibility that any of my
moral beliefs may be false, and moreover I have no non-circular method of testing the

likelihood of that possibility.2%

Grounds for believing the fact of structural fallibility lie in the logic of most
contemporary moral epistemology, whether it be intuitionistic, coherentist or
reflective equilibrium.?°2 Our moral beliefs ultimately lie upon a sense of self-
evidence, which wears its fallibility upon its sleeve; or coherence, which we must

accept could apply to both sets of false as well as sets of true belief; or peer

290 gSee, Raz, (2011), 127-8. Enoch, (2013), 23, fn. 25.
291 See, Dworkin, (2011), 100.
292 For a contemporary survey, see Sinnott-Armstrong and Timmons, (2001).
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agreement, which only repeats these deficiencies at the next order; or, some

combination thereof.

Furthermore, in the moral domain, we must be aware of structural fallibility, not
merely as a logical possibility but also manifest in the fact of actual moral
disagreement. Such moral disagreement provides actual examples of people who,

basing their beliefs equally upon self-evidence and coherence, must be wrong.2%

Finally, we have no grounds to make any exception for ourselves. This is made clear,
in the face of moral disagreement with others, when we reflect upon the contingency
of our own beliefs. Those beliefs, and our confidence in them, are inevitably just as
much the product of our contingent physical, psychological and social backgrounds,

as are the beliefs of others.?%

The fact of structural fallibility does not, itself, constitute skepticism. It can, however,
serve as a premise in an argumentn for skepticism if one seeks to infer from it,
somehow, that we can have no confidence in our beliefs (or, at least, can only accord
them as much confidence as we have in the beliefs of others). However, it is better to
understand the fact of structural fallibility not as something capable of undermining
our confidence in our beliefs, but rather as something that structurally conditions
them. Our confidence is always qualified by the unquantifiable chance that it is

wrong.

2% Even if we cannot, in a non-question begging manner determine who it is that is wrong.
29 Sher, (2001).
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This position may not satisfy the committed skeptic. However, at least, for our instant
purposes, it should satisfy my perfectionist interlocutors. As Joseph Raz himself

argues:

Scepticism, whether local or global, holds little promise for any political
theorist. The realization that our beliefs may be mistaken should not, however,
be confused with scepticism. ... Justified certainty rests not on a belief in
infallibility but on a belief that one is not in fact mistaken, that there is no
reason to suspect a mistake, and every reason, based on evidence and on one’s
situation, to trust one’s beliefs. ... The point is that uncertainty is an awareness
of a flaw ... Mere realization of fallibility is not a discovery of a flaw, but an
awareness of the conditions of knowledge. The possession of knowledge
depends on the exercise of skills and judgment. They are capabilities which
can be used and abused, whose use can be successful or may misfire.
Becoming aware of our fallibility can amount to no more than realisation of

this fact.2°®

Not all people will accept the fact of structural fallibility. Those who believe in the
infallibility of some document, or, some priest, sage or master, or simply their own
revelation, will deny it. However, the arguments for structural fallibility and their
acceptance are an historical achievement. It has always been a premise — in some
form or another — for arguments for the liberal conception within the social contract

tradition,?®® and for liberal toleration more generally.?’

295 Raz, (1995), 100.
2% Eg. Hobbes, (1962), 85.3; Locke, (2003), 218-225.
297 See above, n283,
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Secondly, ‘the fact of structural epistemic authority’: we must always take ourselves

to have ultimate epistemic authority.2%

We form beliefs, and we form beliefs about the credence levels of those beliefs. We
may also form beliefs about the credence level of our beliefs about the credence levels
of other beliefs, and so forth, to a number of orders of recursion. We also form similar
beliefs about the credence of other people’s beliefs, and the credence of beliefs of
others about other people’s credence, or about our beliefs about other people’s
credence, and so forth. We may, on the basis of all these beliefs, believe that we
should defer to the epistemic authority of another. We may not. However, no matter
what level of belief about beliefs (of others or our own) that we end with, we must
ultimately rest upon a belief that is our own. We must accord ourselves the ultimate
epistemic authority to decide who is an epistemic authority. Even if we come to
believe that we are not an epistemic authority on anything else, we must still take

ourselves to be an epistemic authority on that issue itself.2%

The fact of structural epistemic authority means that at some point our recursive self-
assessment must come to halt. This is not necessarily at a logical point. Of course, we

could, perhaps should, continue to assess the credence of our beliefs in a never-ending

2% See, Rawls’ doctoral dissertation, cited Estlund, (2008), 104: ‘The kinds of entities which have ben
used in such appeals are very numerous indeed. In what follows | shall mention some of them very
briefly. The main objection in each case is always the following: how do we know that the entity in
question will always behave in accordance with what is right[?] This is a question with [sic] which we
always can ask, and which we always do ask, and it shows that we do not, in actual practice, hand over
the determination of right and wrong to any other agency whatsoever.” And in Rawls, (1971), 356-7:
we “‘do not submit our judgment’.

299 Even the greatest skeptic must accept the fact of structural epistemic authority. To come to the
belief that we know nothing, is still to treat one’s own reasoning leading to that belief as epistemically
authoritative.
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spiral downwards. However, as a matter of psychological fact, we do simply stop and

then simply believe, and act upon that belief.

Neither Raz nor Enoch ever articulate the fact of structural epistemic authority,

precisely. However, they both come close:

The question of the ethical implications for political action of the fact of
disagreement about principles is real and important. Yielding to consensual
views is not a way to avoid relying on one’s own views on hard moral issues.
To come to the view that one should rely only on consensual principles or that
one should not take any notice of disagreement, to give but two extreme
examples, is to come to a moral view and to rely on it. There is no other way.
... In deferring to the judgment of others we are still acting on our own

judgment. 3%

And:

It’s true that when | act, | act on my own beliefs. There is no way around it:

anything I do is something that | do. Even if | decide to defer to another, it’s

me doing the deferring, and indeed the deciding to defer.3%

Thirdly, ‘the fact of structural moral risk’: given our first two facts, every act we

perform on the basis of our belief about what we have reason to do, involves an

300 Raz, (1998), 27.
301 Enoch, (2015).
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unquantifiable risk that we do not best conform to reason because our beliefs may be

false.

On the one hand, we suffer from the fact of structural fallibility; on the other hand, we
must act on the basis of the beliefs we ultimately take ourselves to have. Therefore,
acting is an inherently risky business. We risk not conforming to reason at all.
Furthermore, this risk is unquantifiable. This is not merely because we cannot know
the likelihood that our beliefs about reasons are wrong, but also because the very
metric of what constitutes best reason itself is in doubt. | cannot even defer to a
maximisation of the expected probability of best conforming to reason, because that
maximisation presumes the very definition of ‘best reason’ that is at risk of being

wrong.30?

Neither Raz nor Enoch draw these implications from the fact of structural risk, but

Raz recognises at least something like the risk itself when he states:

It follows that even if morality is particularly vulnerable [to error] there is no
way to avoid the risk of error. If there is a range of actions whose performance
escapes moral significance, then this is itself a matter of moral judgment

which is liable to the enhanced risk of error of all moral propositions.3®

302 Attempts at inter-theoretical comparisons to resolve evaluative uncertainty do not eliminate this risk
(see, Bykvist, (2014). There will always be a risk that the values assumed by this comparison itself will
be false, and then how does one quantify that risk? Further, it is disagreements of this second order
kind that make disagreements deep in politics, otherwise we could all simply rationally agree about
what to do, given our evaluative uncertainty.

303 Raz, (1998), 103.
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3. The Thesis

3.1. The Perfectionist View

Given our premises about reason, rationality and justification, and our structural facts,

what does the perfectionist claim we should do?

On the one hand, the perfectionist claim is that we should do what we have, all things
considered, reason to do, X. However, following our first premise about normative
reasons for action, this X will be entirely independent of our belief as to what we
have, all things considered, reason to do, Y. In other words, the fact that we believe
we have reason to Y, will not make it the case that we have any reasonto Y.
Furthermore, in general, the perfectionist does not take the fact of our beliefs to create
reasons to do anything (Y, X, or anything else). For this reason, the additional fact of
believing what we should do Y, does not change what we had reason to do all things

considered, X, before we had this belief.

On the other hand, the perfectionist also claims that, ceteris paribus, rationality
requires that, if we believe all things considered that we should do some action, then
we do it. Since, the perfectionist does not believe that the fact of belief creates any
new action, then this claim amounts to the claim that, ceteris paribus, rationality
requires that, if we believe all things considered that we should do some action Y
(where the reasons for Y as believed are independent of the fact of belief), then we do

Y.
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So, on the perfectionist view we should do X, and rationality requires usto do Y.
Now X may be identical with Y. However, from the fact of structural fallibility we
know that we can never exclude the possibility that it is not, and we cannot gauge the
likelihood of this possibility in a non-circular manner. Hence, we know that we face

the unquantifiable structural risk that X is not Y.

So what do we do? For the perfectionist, in some sense of ‘must’ — that is never fully
explained — we must do Y. We must leap into the moral breach as if we were
infallible, yet aware of our fallibility. We may land on moral truth; but also, we may

not.

So, the perfectionist is very strict ex ante. However, she is very forgiving ex post. As
stated above, if we do act in accordance with Enkrasia, then other things remaining
equal, we will be excused if, acting on a false belief, we fail to conform to reason all

things considered.

This is a general story about rational action. Why do the perfectionists believe that, if

true, it entails the rejection of the liberal conception?

At heart the perfectionist case is as follows. All persons should conform with what
they have best reason to do all things considered. And since, in general what we have
best reason to do all things considered is independent of belief, this applies even if we
do not believe that we should do it. Often, what | have best reason to do may only be
about me. However, other times, | may have best reason all things considered to

ensure that others conform to what they have reason to do all things considered; or, to
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build a world that those others have best reason to live in; or some other relevant
formulation. Further, this is a very plausible claim if we think that our specific
obligation to promote conformity with our best reason is derivative of a more general

imperative to promote conformity with best reason overall.

Once these premises are accepted, there is a convincing case that often I will have a
fundamental right to act in ways that others disagree with, including coercing those
very others in order to promote their own conformity with their own best reason. As
discussed above, this fundamental right to coerce would be sufficient to entail the
rejection of the liberal conception. However, perfectionists go further and believe
that, given a few further conditions,3%* in such situations I actually have fundamental
authority over those others.3® In this way, they would not only reject the liberal

conception, but also justify a different ‘basic’ proposition that we are not all free and

304 For Raz and Enoch’s accounts of authority in general, see Raz, (2006); Enoch, (2012). It is,
however, surprisingly hard to discern whether they believe an agent can have authority over another
(rather than just a right to coerce), if the latter denies that the former fulfills the other relevant
conditions for authority. For example, contrast Raz, (1986), 102-5; and Raz, (1995), 355-369.

305 This is the predominant understanding of the implications of the perfectionist position. For example,
see Hershowitz (2011), Marmor, (2011), Quong, (2010). | believe that it is correct. However, it is
remarkable how hard it is to find Raz or Enoch explicitly stating this conclusion. In fact, there are
passages in Raz that sometimes imply an additional, fourth, necessary condition of the Service
Conception that holds that a putative authority-agent cannot have fundamental authority over a putative
subject, despite satisfying all the normal justification, the dependence and independence conditions,
unless the putative subject believes (or is capable of believing) that the authority-agent satisfies these
conditions. In other words, the subject would have to believe that she has most reason all things
considered to do what the authority-agent orders. In a very early piece, for example, having just argued
that following authority is consistent with reason, Raz then states, that ‘reason never justifies
abandoning one’s autonomy, that is, one’s right and duty to act on one’s judgment of what ought to be
done, all things considered” (Raz, (1979), 27. Emphasis mine. See also Raz, (2006), 1025-6). If this
were true and Raz did hold such a fourth, extra necessary condition, then he would effectively hold a
version of the liberal conception of Equal Authority. However, | ignore this interpretive possibility not
merely because | take the ultimate weight of Raz’s corpus to bear against it (see by contrast, Raz,
(1998), 40, 43; Raz, (1995), 359, 366) but also because Raz offers no real argument for this extra
condition. It would be quite ad hoc given his central arguments about reason, rationality and authority
in general. Regardless, even if it were his own position, the real challenge to the liberal conception
remains, that is, the version of the Service Conception that we have so far put forward, whether Raz
himself believes it or not.
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equal, in fact some of us have fundamental authority, and other are fundamentally

subjects.

It is illuminating to reflect that this argument, sustained by contemporary
perfectionists such as Raz and Enoch, can be traced all the way back along their
perfectionist lineage to Aristotle, himself. Reflecting upon the justification of unequal

fundamental authority in Sparta he argues:

In the Spartan state alone, or almost alone, the legislator seems [rightfully] to
have paid attention to questions of nurture and occupations; in most states
such matters are neglected, and each man lives as he pleases, Cyclops-fashion,
‘to his own wife and children dealing law’. Now it is best that there should be
a public and proper care for such matters; but if they are neglected by the
community it would seem right for each man to help his children and friends
towards excellence, and that they should be able, or at least choose to do this.
It would seem from what has been said that he can do this better if he makes
himself capable of legislating. For public care is plainly effected by laws, and
good care by good laws... And sure he who wants to make men, whether
many or few, better by his care must try to become capable of legislating, if it
is through laws that we can become good. For to get anyone whatever —
anyone who is put before us — into the right condition is not for the first
chance comer; if anyone can do it, it is the man who knows, just as in
medicine and all other matters which give scope for care and practical

wisdom, 3%

306 Aristotle, (1976), 1180a25-1180b1; 1180b25-30.
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3.2. My View

The facts that define our natural epistemic position — the facts of structural fallibility,
authority and risk — are facts. It is also a fact that | have a first order belief about my

all things considered reasons for action independent of belief, Y.

My position is that these facts ground a particular reason for a particular action (just
like other facts are wont to do). This is a decisive reason to act, R, in accordance with
one’s belief as to one’s all things considered reasons for action independent of belief,
Y. Itis ‘decisive’ in the sense that it overrides the other reasons for action that one
does have independent of belief, X — whatever they are. This applies regardless of

whether X is identical to Y or not.

R is a reason to act, just like the reasons that constitute X. R is not, therefore, a belief
about reasons. Although, the fact that grounds R is the fact that | have a certain belief

(the belief about YY), and I also obviously have a belief, Z, that R does exist.

Now, I shall explain why I have reason to have belief Z that R exists. However, it is

important to first draw out its implications.

The first implication is that, given our definition of authority above, this decisive
reason for action, R, constitutes a form of authority over oneself. This is because one
exercises an ability to give oneself a decisive reason to act by coming to a

determination (qua belief) about how one should act on the basis of one’s first order
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reasons. Furthermore, this authority is fundamental relative to other fallible

individuals because it is not grounded upon any prior exercise of authority by them.3

The second implication is that the decisive reason for action, R, that | have is
indexical but also the first person application of a more general schema. It is true that
I have such a decisive reason to act on the basis of my first order beliefs about my
reasons for action, given my structural fallibility. However, this is only because |
happen to be a member of the set of beings, N, for whom the facts of structural
fallibility, authority and risk are true, and who have a belief about what their all things
considered reasons for action independent of belief. We can, therefore, develop the

schema:

Rn-Schema: Any N has a decisive reason to act, Rn, on the basis of N’s first

order beliefs as to N’s reasons for action, Y .38

The third implication is, putting the first and second implications together:

307 It might be argued that this, technically, cannot constitute an exercise of ‘authority’ over oneself
because one does not have an intention to create decisive reason R, it just happens. Unlike Enoch and
Raz, | do not take the intention in the authority-agent to create a decisive reason to be necessary
condition of an exercise of authority. | believe that this explains a broader set of cases for the right
reason. For example, not only is this case of fundamental authority over oneself thereby included, but
also cases where A has a decisive reason to follow B’s beliefs or desires about what A should do. One
might imagine a prophet forming a belief that a follower should do X, and the follower doing X
because the prophet formed that belief. Regardless, however, even if the perfectionists reject my
definition of fundamental authority, the liberal conception stands as the equal distribution of something
very cognate to fundamental authority, and which still undermines the perfectionist position.

308 Aristotle, (1976), 1X.9 1170b 6-7: ‘As the virtuous man is to himself, he is to his friend also, for his
friend is another self.’
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Liberal conception: All individuals are “free and equal’ in the sense that all
individuals have fundamental authority over themselves, and themselves

alone.

Now the liberal conception is itself a fact. Working out whether and what further

reasons for action it, itself, may ground will be the aim of the rest of this thesis.

These are the implications of Z, if it is true. However, what reason do we have to

believe that Z is true?

4. The Arguments

4.1. The Intuitive Argument

The standalone intuitive reasoning for my thesis is this. For most reasons for action,
David Enoch is absolutely correct: ‘According to Robust Realism, after all, the
normative truths are out there, as it were, in Plato’s heaven, utterly independent of us
and our motivations.”3% Of course, the obverse is that we are also equally stuck in
Plato’s cave: our natural epistemic position defined above by the three structural facts

of fallibility, authority and risk.3°

Now, in one sense, our natural epistemic position is tragic. With the best of intentions,

the greatest motivation to do good (whatever it is) — that is, what we have most reason

309 Enoch, (2011), 217.

310 Kant, (2000), 5:316n: ‘Perhaps nothing more sublime has ever been said, or a thought ever been
expressed more sublimely, than in the inscription over the temple of Isis (Mother Nature): ‘I am all that
is, that was, and that will be, and no mortal has lifted my veil.’
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to do all things considered independent of belief (whatever they are) — we are
unavoidably constrained to our contingent fallible beliefs. In fact, we are doomed to

act upon them, in accordance with the fact of structural authority.

However, this picture gives no credit to the sheer act of trying to do good (however,
one conceives of it).3!! In acting in accordance with what we believe we have best
reason to do, Y, we may well fail to conform with what we have best reason to do
independent of belief, X. However, we shall still show respect for X through Y .3!2
After all, Y is our best attempt to work out X.33 My claim is that we have a general
reason, a decisive reason, to show respect for X given our epistemic position.31 |

shall call this the Basic Reason for Action:

Basic Reason for Action: Each individual, In, has a reason to respect the

reasons for action that she has independent of belief, Xn.

And that given our epistemic position, our only means of doing this is by acting in
accordance with our belief Y as to the reasons that we have for action independent of

belief, X. Thus, the Basic Reason for Action is a general decisive reason to act that

311 Note Raz, (2011), 111.

312 Qur reason R is similar to Aquinas’ concept of ‘conscience’. As Finnis notes, according to Aquinas,
‘[o]ne’s conscience is the judgment (sententia) one reaches in trying to apply practical principles
(ultimately the first practical principles, i.e. natural law/right) to particular (types of) situations in
which one is deliberating about, or at least contemplating, acting, or is reflecting on what one did: 1 g.
79 a. 13c, Il Sent d. 24. D. 24 g. 2 a. 4c; viii.l n 4. An erroneous conscience is morally binding simply
because to the person in error it seems to be stating the truth, and so (however, monstrous my error) |
cannot defect from my conscience without being guilty of a willingness to act contrary to the truth: I-11
g. 19 a. 5¢; Ver. Q. 17 a. 4c.” Finnis, (1998), 123-4, n101. Following Abelard, the opposite of such
respect is contempt, shown when we intentionally act contrary to how we believe we have most reason
to act: Abelard, (1971), 15.

313 See, Plato, (1892a), 86b-c.

314 Spiegelberg finds a similar justification for our basic equality in Satrean existentialism: ‘Each ego is
equal to every other ego at least in its plight of having to face its existence and its fundamental
situation.” Spiegelberg, (1967), 210.
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triggers particular decisive reasons to act, R for any belief Y; about what the reasons

that | has to act X;.

To adopt an old term, by acting in accordance with the Basic Reason for Action in this
way, we manifest a ‘good will’.>¥® So put in another way my claim is that, in our

natural epistemic position, we have a decisive reason to manifest such a good will.316

Now this does not mean that everything will all things considered go best, if we all act
on our first order beliefs about reasons Y. In fact, almost certainly, the world will be
worse off than if we conformed to our reasons for action X. However, this is not a
relevant counterfactual. It is akin to saying that the world would be better off if we
were all infallible. We are not. Our fallibility is a tragedy and so, therefore, is our
decisive reason for action, R, that it grounds.®'” To believe that we have decisive
reason R, is to admit that we do not necessarily have best reason to make the world
the best it can be: what I have reason to do, given my natural epistemic position, and
what I have reason to do independent of that position come apart. However, is this
such a surprising result? What reason did we ever have to think that, as the limited

beings that we are, it was ever our role to make the world the best it can be, rather

315 See, Korsgaard, (2009), xii. Nb. Korsgaard, (1996), 171 citing Kant vis-a-vis the unintelligibility of
a bad will, R 43.

316 See, Jacques Maritain (who Nussbaum proclaims as the “first political liberal’, Nusshaum, (2011),
19, n39): “There is real and genuine tolerance only when a man is firmly and absolutely convinced of a
truth, or of what he holds to be a truth, and when he at the same time recognizes the right of those who
deny this truth to exist, and to contradict him, and to speak their own mind, not because they are free
from truth but because they seek truth in their own way, and because he respects in them human nature
and human dignity and those very resources and living springs of the intellect and of conscience which
make them potentially capable of attaining the truth he loves.” Maritain, (1961).

317 As | shall explore in my Conclusion at 82, | do believe that this is properly understood as a
‘tragedy’. Is it also a ‘disaster’? Perhaps. Although, Rawls does not think so: “This pluralism is not
seen as disaster but rather as the natural outcome of the activities of human reason under enduring free
institutions. To see reasonable pluralism as a disaster is to see the exercise of reason under the
conditions of freedom itself as a disaster’ Rawls, (1993), xxvi-xxvii.
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than the best as we believe it to be? We are limited beings and, therefore, we have the

reasons for action of beings so limited.3!8

Finally, this helps us see why R is decisive rather than just another reason that arises
to be added to and weighed with the other lower order reasons. R, like any other
reason, is grounded upon a fact. This fact is the combined truth of the structural facts
and having a first order belief about what one has best reason to do independent of
belief. However, unlike other facts, it defines the condition under which we can
respond to the reasons given by the other facts. Thus, unlike other reasons, the reason
that this fact grounds, R, similarly defines the condition under which these other
reasons for action lay claim upon us. Just as the structural facts frame and set the
limits of our capacity to respond to the reasons before us, R sets a corresponding

frame and limit to their claim upon us. It sets the terms of engagement, if you will.

This intuitive argument for R’s decisiveness is supported by the positive argument

(below). The positive argument shows that, given our natural epistemic position, we

need a decisive reason, like R that arises because of our limits, to have any rationally

defined action.

4.2. The Rational Gap Argument: The Reason for one to take the moral risk

4.2.1. Introduction

318 In the words of the great Anglican scholastic, Jeremy Taylor: ‘If the conscience be weakly and
innocently misguided, there is no sin either in the error, or in the consequent action. Because no man is
bound to do better than his best; and if he hath no sin in the principle of his error, it is certain he did his
best, that is, he did all his duty, and then to proceed by the best light he hath, is agreeable to right
reason and religion.” Taylor, (1883), 138.

145



I want to investigate the implications of the fact that when we decide to change a
world shared with others in accordance with our own individual beliefs, we also
decide that the world shall not be changed at that point in accordance with someone
else’s beliefs. In effect, we decide to be the decision maker for the world at that point,
instead of someone else. In doing so, I shall claim, we decide that the world shall run
the risk that we are wrong, rather than the risk that someone else is wrong. | want to

ask two questions about this fact:

First, does any individual need a reason to run the risk that they, instead of

someone else, are wrong?

Second, if they do need such a reason, what is it?

I shall argue that, we do need such a reason, and that this is the reason for action R,

which implies equal authority and any of its attendant further implications for action.

Further, I argue that if I did not believe | had such a reason, then Enkrasia would fail

to place any rational requirement upon me. This is because | would not have a belief

as to what | have most reason to do when choosing between risks relative to sets of

beliefs.

4.2.2. The Problem and Two Putative Solutions

Let us start with a scenario:
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Desert Island: Jack and Gillian are washed ashore a standard issue, deserted,
island. With no current hopes of rescue, they must decide what to do on the
island. Jack assesses their reasons for action. Upon inquiry, he determines that,
all things considered he has reasons for action J, to do A. He also determines
that Gillian has all things considered reasons to support Jack in doing A.
Gillian also assesses their reasons for action. She determines that, all things
considered she has reasons for action G, to do B, and similarly that Jack has

all things considered reason to support Gillian in doing B.

Unfortunately, Jack and Gillian do not agree with one another, and A and B
are inconsistent with one another. Gillian, however, is far stronger than Jack.
Gillian can, therefore, coerce Jack into helping her. Although she believes that
this counts against so acting, she determines that all things considered she has
reason to continue with her plan, including if necessary to coerce Jack. Jack
also recognises that he is weaker than Gillian, and hence believes that if
Gillian seeks to coerce him, he has most reason all things considered to submit

and follow her plan.

Given this scenario, first, we might ask what do Jack and Gillian have best reason to

do?

The perfectionist view appears to be quite simple. Jack and Gillian have best reason to

do whatever, they in fact — independent of their beliefs — have reason to do. But, what

is that, one might press: A, B or neither?
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A necessary piece of information appears to be missing: that is, who actually, in truth,
for all intents and purposes ‘knows best’ what there is reason to do. However, this
information is not missing. Or at least, it is no more missing than in any real life
conflict over what there is best reason to do. All we can ever have, at most, in both the

example and our own reality, are people who believe that they, in truth, know best.3%°

So, the perfectionist cannot answer our question with respect to what there is best
reason to do. That answer sits out there in Plato’s Heaven. However, she can be far
more definite about rationality. Applying Enkrasia, rationality requires both Jack and
Gill to act on their respective beliefs. Thus, according to the perfectionist, rationality

requires Gill to move ahead with her plan, and Jack to submit.

However, this is not so clear.

Let us assume that both Jack and Gill recognise their natural epistemic position
defined by the structural facts, described above. Both believe, therefore, that there is
an ineliminable, unquantifiable moral risk that they are wrong. Now it is clear that
some risk must be taken when acting. After all, we can never be absolutely certain of
any belief, but we must act on some belief. The question, however, that faces both

Jack and Gill: is whether to take the risk that Jack is wrong, or Gill is wrong?

Now, the perfectionist appears to presume that Gill, for example, simply takes the risk

that she is wrong. But why?

319 One may recall the reported statement of the Prophet Muhammad, ‘When a man calls his brother an
unbeliever, it returns (at least) to one of them’: Bukhari, (1976), vol 1., 116. See also 117.
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It is true that, on the basis of her first order of beliefs, she may believe not only that
she all things considered she should do G, but also that she knows best relative to
Jack. (And, let us assume vice versa for Jack). However, she also believes that this
belief is subject to the limitations of her natural epistemic position. It is precisely this
belief about knowing best that is, ultimately, at risk of being wrong. She cannot,
therefore, reason that she should take the risk that she is wrong about who knows best,
because she knows best. So why not take the risk that Jack instead is wrong? Gill does
not believe that Jack is right. However, this is once again a separate issue as to which
risk to take. Admittedly, the perfectionist can give no reason for Gill to take the risk
that Jack is wrong either. Yet, this is simply because the perfectionist offers no
reasons for why any individual person should take risks based upon any individual’s

beliefs.

Another way of putting it is this. When we reach a deep disagreement about what to
do with a number of actors we are faced with a set of possible actions that are all
relative to each person’s beliefs about what there is best reason to do. Each action
involves a risk that those beliefs are wrong. Now, if an individual chooses an action,
then it is the individual who decides to act, but the risk that they take is borne by
everyone. After all everyone must live in the world that the relevant individual has
chosen to risk creating. Now we appear to have a natural preference for acting on our

own beliefs, but what reason can we give for this?

I cannot reply: because this action is what | have best reason to do, independent of my

belief. This is because it is the very risk that this is false that we are facing.
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However, on the perfectionist view, | cannot reply either: because this action is what |
believe I have best reason to do. This is because, according to the perfectionist, my

beliefs cannot be reasons for anything.

Instead, the perfectionist replies: ‘because this action is what I have best reason to do
(as | believe)’.32° However, it is hard to work out the propositional content of this
statement. Does the bracketed qualification mean the normative statement is relative
to the descriptive qualification about belief, or does the descriptive qualification
merely make the preceding statement a descriptive report of a belief about
normativity? If it's the former, then it amounts to the very view that the perfectionist
rejects, that is, that beliefs can ground reasons. If it's the latter, then its no longer a

claim about reasons at all.®?!

By contrast, on my view, the answer is simple. Once one realises that one faces a
structural moral risk in acting on any set of beliefs, one must decide which set of
beliefs to act upon. This cannot be a reason dependent upon the content of those
beliefs, because their content is the very thing at risk. Instead, one must have a reason
that is independent of that content. In this case, | take Gillian to have a decisive
reason to take the risk that she (as opposed to Jack) is wrong, because it is the risk

based on her (as opposed to Jack’s) belief.

320 See, Enoch, (2011), 23; Enoch, (2015); Raz, (1998); 27.

321 We seek to level the same charge against the perfectionist as made by Hobbes, (1962), 82 [Ch. 5.3]:
‘when men that think themselves wiser than all others clamour and demand right reason be the judge,
yet seek no more but that things should be determined by no other men’s reason but their own, it is ...
intolerable in the society of men.” Indeed they betray, ‘their want of right reason by the claim they lay
to it
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This is what the reason for action, R, provides. It fills the rational gap, by giving us a
decisive reason to act on whatever our first order beliefs are, and hence take the risk
relative to them rather than anyone else’s beliefs. However, as discussed above, once
we realise that we must have this decisive reason in order to act rationally, we also
realize that everyone else has the same decisive reason to act on their beliefs. Hence
we are confronted with the further fact of the truth of the liberal conception. We
confronted by the fact that each individual has fundamental authority over herself, and
herself alone. We must, then, determine what further reasons for action this fact

entails, if any.

4.2.3. Enoch’s Bomb

David Enoch offers a similar example, but draws an apparently different conclusion:

Bomb: [S]uppose we’re trying to neutralise a bomb: you think we should cut
the red wire, and | think we should cut the blue one. And suppose that | am
right, and that | am rational in believing as | do, even given the relevant peer
disagreement. How should I proceed? Well, if much is at stake, it seems to me
I should act on what I (rightly, and rationally) take to be the truth of the
matter. Perhaps this will offend you, and if so, this counts against my
proceeding in this way, and for my opting for an impartial procedure (like
perhaps flipping a coin). But this reason is overwhelmingly outweighed by the
reason | have to neutralise the bomb, that is, the reason | have to cut the blue
wire (and not flip a coin about it). It seems to me, then, that the thing to do in

this case is to act on the relevant truth, rather than on a solution that is neutral
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as between my true belief and your false one — and this, even if you’re just as

confident in your belief here as I am in mine.

Enoch concludes that I should, all things considered, cut the blue wire, because in
truth it is what | have most reason to do independent of belief. As he states later on
‘my reason for cutting the blue wire is not the indexical that | believe that cutting it
will neutralise the bomb; rather, my reason is that cutting it will neutralise the bomb

(as I believe).’

Now Enoch’s first mistake is that a view, like mine, that takes one’s reason for action
to rest on an indexical is necessarily inconsistent with me taking charge and cutting
the blue wire in this situation. It is true that, on my view, one is committed to
accepting that you and | have equal authority in this situation. | have a decisive reason
to act on my first order beliefs and I also accept that you also have a parallel decisive
reason to act on your first order beliefs. However, let us assume that this is an
emergency: the clock is ticking. | have the pliars in my hand. | may have reason to
believe that it is perfectly consistent with everyone’s equal authority that, whenever
anyone (including myself) is in an emergency they can simply unilaterally act on the
basis of their first order beliefs — they have most reason not necessarily to achieve the
best outcome, but to do their best as they see it.322 This would perfectly well explain

Enoch’s intuition.

Two modifications of this example, I believe, support this alternative story.

322 See below on emergency and the concept of public jurisdiction, Ch. 7 §3.

152



First, let us relax the emergency aspect. Instead, let us say we have plenty of time to
work out what to do. We both undertake what we believe to be appropriate inquiry,
about what we have best reason to do, and yet we still disagree. Is it now still clear
that I should leap in front of my friend, grab the pliars and unilaterally cut the blue
wire? In this non-emergency situation, it looks far more likely (to me, at least) that we
have best reason in fact to engage in some form of ‘impartial’ solution, whether it be a
coin toss, deferring to a third party, or whatever. Now this may entail that we take the
risk that your beliefs are wrong, act on these beliefs, and this leads to the bomb
exploding. However, this does not mean that we did not have best reason to take this

risk. This is just a tragedy brought on by the limitations of our epistemic capacities.

And this is supported by a second alteration. Let us assume that, after all this
deliberation, instead of being right, I am in fact wrong. Cutting the red wire, not the
blue wire would defuse the bomb. However, I still act on my belief, grab the pliars,
and cut the blue wire. Enoch, (I think) accepts that this would be the rational thing to
do. It blows up our house, but we both survive. Now, according to the perfectionist,
ceteris paribus (and everything else does seem equal), | should be excused, and freed
from resentment and other reactive attitudes, because | was acting in such a rational
manner. | might turn to you, and say well ‘Sorry about that, an honest mistake, but I
did act rationally.”3?® However, | am not sure you would necessarily have reason to be
impressed by this. More intuitively, you might think that I did not act rationally at all.
Why? Precisely because | have taken on the risk of being wrong entirely unilaterally

in a way inconsistent with you having equal authority over the matter. “Why’, you

323 Assuming, | even have to apologise at all on the perfectionist view?
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might ask, ‘did you think that we should take the risk that you were wrong, instead

taking the risk that I was wrong?’

Once again, to reiterate our point above, the perfectionist cannot reply: because | was
right about my reason for action — as she was clearly wrong. But nor can she,
according to the perfectionist, claim: because | believed that | was right — as,
according to the perfectionists, beliefs cannot be reasons for action. At best she can
reply: because | believed that | was right, where the relevant sense of ‘because’ is
simply explanatory. In other words, it simply tells a causal story that she believed that
she was right, which then caused her to act. This may be true, but it provides no

normative reason, any more than any descriptive report does.

5. Perfectionist Objections

There are a number of perfectionist responses to my argument. In this Chapter, | shall

deal with the following five.

5.1. The Autonomy Objection

The first perfectionist response may be that | am not actually generating any intuitions
from the second-order fact that we may be wrong about our first-order beliefs about
reasons for action. Instead, | am implicitly generating intuitions from the first-order
value of autonomy, which entails that, where people’s own interests are concerned (in
general), they should decide how things will be. Hence, I do not (in general) have a

reason to take a risk when only your interests are concerned.
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The reply to this is simple: any first order account of reasons for action that precludes
my having reason to take risks with respect to your interests presupposes a prior
account of interests. It must not merely give an account of your interests, but also
where your interests end and mine begin, and what to do when they are both at stake
simultaneously. The question, therefore, merely becomes: what reason do | (or
anyone else) have to take a risk with respect to working out the nature and limits of

our respective interests, instead of you?

5.2. The Vicious Self-Reflexivity Objection

The second perfectionist response is more challenging. This reply is that the argument
is viciously self-reflexive. The fact of structural fallibility applies to our second-order
beliefs as much as our first. As a consequence, we must accept not merely that there is
an unquantifiable, ineliminable risk that I have got my first-order reasons wrong, but
also that I have got my second-order beliefs about when and why | have a reason to
take such a risk wrong. And for any response at this level, the argument can be
recursively repeated, ad infinitum. It follows that, at some point, | must act upon my
belief about the reasons that | have for action as if | were infallible, and thus why not

simply do so at the very first order?

The reply to this response is as follows. Let us clarify the following points about my

argument.
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First, at no point has it ever been contended that one can only act if one’s action is
without risk of being wrong, or that one must believe that one’s action is without risk
of being wrong. Instead, the point has been that, in order to be rational, one requires a

belief in a reason to take such a risk.

Secondly, let us be precise about the risk that we face given the fact of structural
fallibility. The risk that each of us faces is that any one of our beliefs about the
reasons that we have for action, all things considered, may be false, and therefore we
will not have such a reasons for action, all things considered. This risk, therefore,

applies to beliefs at any order.

Thus, finally, my point is that I believe that this entirely general fact gives me the
entirely general decisive reason R to take the risk that any belief about what I have

reason to do all things considered is false.

Now let us assess the perfectionist reply. The perfectionist is pointing out that, given
the entirely general fact about structural fallibility, there is a risk that my belief in R
may be false. | accept that this is true. However, this does not undermine my belief in
R. In actuality, it simply supports my belief in R. Yes, this does imply that the fact
that my belief in R may be false is a reason to believe that R is true. However, this is
not logically inconsistent, or viciously self-reflexive. If anything, it is virtuously self-
reflexive. Further, this virtuous self-reflexivity is already present in the belief in the
fact of structural fallibility itself. Given the fact of structural fallibility, there is reason
to believe that fact of structural fallibility may be false. However, the fact of this risk,

itself only confirms my belief in the fact of structural fallibility.
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The error that the perfectionist commits, therefore, is that whilst she appreciates the
entirely general nature of the fact of structural fallibility, she fails to appreciate the
entirely general nature of the belief in decisive reason R. In the words of Heraclitus,
‘[She does] not understand that it is by being at variance with itself that it coheres
with itself: a backward-stretching harmony, as of a bow or a lyre.”3?* Instead, she
assumes that this belief is merely a second order belief, which can always be
undermined by the entirely general fact of structural fallibility. This is incorrect

because the belief in R is not merely a second order belief.

However, it is instructive to note that if we did treat our belief in R as merely a
second-order belief, this would not undermine my argument. This is because if the
epistemic reasoning at the second-order is convincing, that we have reason for action,
R, then there should be no expectation that this epistemic reasoning will not be
equally convincing at the third-order, and the fourth and so. Another way put, we
could recognise that the entirely general fact of structural fallibility when applied at
any order of belief, will create grounds for believing in a reason for action R at any

order of belief too. This would continue ad infinitum.

Just as in Zeno’s Paradox, this does not demonstrate a conclusion, but instead
demonstrates that something has gone wrong in the argument. The error here is to
conceive of the entirely general fact of structural fallibility as grounding a different
belief in a different reason for action R™* at every new, higher order of belief, N,

instead of the one entirely general belief in the one reason for action R.

324 Heraclitus, (1979), B51.
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5.3. The Higher Order Disagreement Objection

Our response to the Vicious Self-Reflexivity Objection helps us answer a related
objection. In this Chapter, | have argued that, given our realist premises and our
natural epistemic position, we need to believe that we have a reason to take the
unquantifiable risk that we are wrong in order to be rational. | have argued that, in
particular situation this will be decisive reason R, which arises because we have the
basic reason for action. In the following chapters, I will be exploring the further
implications of this basic reason for action, in particular the implications of the fact
that all individuals have decisive reason R. | shall be trying to articulate what further
reasons for action, this fact about reasons grounds. 1 will argue for a further principle |
shall call *Equal Respect’, and argue that one particular, and complex theory best
realizes this principle, that is, Equal Sovereignty. I shall in the process dismiss a lot of
other prima facie plausible views. In short, I shall build a very particular view about

all the different reasons for action that our basic equality implies.

Whilst I believe that my argument is correct and my claims are true, | accept that
these claims are controversial, that they may be false and that others may disagree
with me. Others, even if they accept my argument in this Chapter, are likely to build
different, opposing theories. When we come to political action, we are liable to

believe that treating one another as equals requires inconsistent actions.

The Higher Order Disagreement Objection expresses the fear that, given this

situation, my arguments in this Chapter have proven too much. Whilst | have
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established that we all have decisive reason to act on the basis of our beliefs about our
first order reasons independent of belief, this must also follow with respect to our
beliefs about what second-order reasons we have for action given the fact that we all
have decisive reason to act on the basis of our beliefs about first order reasons,
independent of belief; and, it must also follow at the third order, and fourth and so on.
This problem, depending upon how it is interpreted, establishes either that there is no
defined reason for action until we all agree on how to deal with all our lower levels of
disagreement, or that each individual has decisive reason to act on whatever belief she

has about what to do given our natural epistemic position. Neither option is attractive.

Luckily, there is no need to take either. The objection relies upon a misreading of my
argument with respect to the “generality’ of the decisive reason R. It is true that at any
order of belief, including about the implications (of the implications of the
implications ... ad infinitum) of our natural epistemic position, that we remain in our
natural epistemic position and face the unquantifiable risk that any one of these
beliefs may be wrong. And once again, to restate, | offered us reason to believe that
we have the decisive reason R to take that risk, and this decisive reason R applies
regardless of the order of belief at stake. In this sense, it is entirely general. However,
whilst the application of the decisive reason R is general, its content is particular. |
have argued that our natural epistemic position gives us reason to believe, in
particular, that we have decisive reason R to act on our belief about what we have
reason to do, all things considered at the first order level. I also have argued that this
arises in particular because of the basic reason for action. I shall come to argue that
there are many other particular further reasons that flow from this basic reason that

make up the theory of Equal Sovereignty. In short, | am arguing that our natural
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epistemic position always gives us reason to believe not just in the particular decisive
reason R, but also the entire particular set of reasons for action that I set out in this
thesis. Yes, at any level of belief, you and | face the unquantifiable risk that we are
wrong, but this does not give us respectively decisive reason to act on whatever we
believe we have reason to do at the lower orders. Instead, it always gives us reason to
believe my particular theory. If you do not believe this, then I simply think you are

wrong.

So what does this mean practically? It means that the fact that you and I might
disagree about our respective higher order reasons for action, given our natural
epistemic position, gives neither of us any new reason for action in itself. I, who
believe in Equal Sovereignty, will believe that both you and | have reason all things
considered to act in compliance with it. I will do so, regardless of whether you agree.
I might even take my theory to imply that | need to coerce you if necessary. In this |
will be entirely rational, despite the fact that | know | face the unquantifiable risk that
I am wrong and you are right. This is because this risk simply reinforces my belief
that | have reason to take this risk in compliance with particular theory of Equal

Sovereignty | put forward.

5.4. ‘Risks do not require reasons for action’ objection

The fourth perfectionist response is that (practical) reasons are for action only. We do

not have, nor do we need, reasons for taking risks.
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On this view, there is a fact about what we have best reason to do in a situation
determined independent of our beliefs, and thus our uncertainty. Since neither our
beliefs nor uncertainty can affect the reasons that we have for action, then what we
have reason to do independent of belief is what we have reason to do all things
considered. We have evidence as to what that action is, on which we may form a
belief, and any uncertainty as to whether that belief is true simply factors into our
credence level with respect to that belief. Thus, when conforming to Enkrasia we
simply act in accordance with this belief because, even if we recognise that it may be
wrong, it is what we believe (to a requisite level of credence) we have most reason to

do independent of belief. There is no ‘rational gap’.

This view is, generally, taken to be refuted by what have become known as “Jackson
cases’. In these cases, it is thought clear that what we have best reason to do given
uncertainty, is not what we believe we have best reason to do independent of belief. In
fact, it will be what we believe, to a high level of credence, is not what we have best
reason to do independent of belief. For example, take the case of Jill, the doctor, and

John, her patient:

John is suffering from a minor but not trivial skin complaint. Jill has three
drugs with which she might treat him: A, B, and C. All the evidence at her
disposal indicates, in keeping with what is in fact the case, that giving drug B
would cure him partially and that giving him no drug would leave him

permanently incurable; it also indicates that one of drugs A and C would cure
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him completely while the other would kill him, but it leaves completely open

which of them would cure and which would kill. What ought Jill to do?3%

The obvious response, it seems, is that Jill ought to give John drug B, that is, it is
what Jill has best reason to do all things considered. However, it also clear, that
giving drug B is not what Jill has best reason to do independent of belief. After all,
independent of belief she has best reason to administer either drug A or C —
whichever, would completely cure John. In fact, Jill believes this on the basis of all
the evidence. We can only account for our intuitive response, it seems, if Jill’s
uncertainty — constituting the risk of administering A or C — itself gives her an
overriding reason to administer drug B. Thus, what Jill has best reason to do is, at

least in part, dependent upon belief.

Raz’s response to this argument is that, in administering drug B, Jill is not doing what
she has best reason to do all things considered, but instead what is “the best
approximation to what she has most reason to do in the circumstances.” According to
Raz, something is ‘the best approximation if epistemic limitations force one to the
conclusion that it is the closest one can reasonably get to realising the reasons one
aims to approximate.’ In this way, supposedly, we can accept both that, in
administering drug B, Jill’s ‘reasoning and conclusion are flawless’ but it is not what

she has best reason to do all things considered (which remains independent of belief).

In response we may say two things. First, Raz’s talk of ‘realising the reasons one aims

to approximate’ is quite abstruse. Normally, we think of reasons as facts that count in

325 Zimmerman, (2008), ix-x.
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favour of one action or another. Reasons, therefore, are given not realised. Thus, we
might aim to approximate what those reasons for action are. However, when Jill
chooses drug B, she does not choose it because it is the best approximation of what
she has best reason to do independent of belief. In fact, as she believes, it is a very bad
approximation of that. Admittedly, we are given reasons by current states of affairs to
realise new states of affairs. We might rank these states of affairs from what we have
best reason to realise, to least (complete cure, partial cure, non-cured disease, death).
However, selecting ‘partial cure’ is not an ‘approximation’ of the aim of realising
‘complete cure’.3% In fact, Jill specifically chooses the former knowing that it

excludes any chance of the latter.

Second, even if we can make sense of Raz’s response, he must then explain why Jill’s
‘reasoning and conclusion’ to administer drug B remains flawless, given that she has
decided not to do what she has best reason to do all things considered, only her best
approximation given her circumstances. Why should Jill do that? Why should Jill
even believe that she should do that? Surely, Jill can only conform to Enkrasia if she
believes that she has best reason all things considered to do whatever is her ‘best
approximation in the circumstances’. However, this would defeat the entire point of

Raz’s argument.

The problem raised by uncertainty in Jackson-style cases is clearly different to the
more wholesale problem of uncertainty upon which the argument for the liberal

conception relies in this Chapter. However, at minimum, these cases should make us

326 Raz’s fudge on this issue can be seen when he equivocates between Jill determining ‘the way to
ameliorate John’s health’ in the text (Raz, (2011), 124), and ‘saving the life of the patient’ in n17.
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more comfortable with the idea that facts about our limited epistemic situation,
whether they be in relation to skin disease curing drugs or the nature of morality
itself, are facts like any other. And hence, they can constitute overriding reasons to act

in ways different to what we have reason to do independent of our beliefs.

5.5. The Condorcet Objection

Our argument has moved from the conjunction of the realist premises and the
structural facts about our natural epistemic position, to the conclusion that we all have
Equal Authority under the liberal conception. However, one objection holds that
instead these premises and facts entail something akin to Equal Authority under the
democratic conception. The heart of this argument is the literature on the wisdom of
collections of individuals relative to individuals themselves, the most influential

mathematical conclusion being Condorcet’s Jury Theorem.3%’

Let us assume a set of individuals face a binary choice, and each voter is
independently only just more likely to choose the objectively correct choice than not,
(say 51% likely to choose correct; 49% incorrect). Then if the set of individuals is
1,000, then probability that the majority selects the correct result is approximately
69%. However, the probability increases exponentially the greater the number of
individuals. Thus, if the set of individuals is 10,000, then the probability that the

majority selects the correct result is 99.97%.

327 Heraclitus, (1979), B2: ‘So we must follow the common, yet the many live as if they had a wisdom
of their own. Though wisdom is common, yet the many live as if they had a wisdom of their own.”
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The objection holds that, given even 10,000 individuals the likelihood of the majority
being correct is almost certain. Thus, invoking some theory of practical authority akin
to Raz’s Service Conception, it follows that the collectivity as a whole has

fundamental authority, expressed by the opinion of the majority.

There are a number of objections to the Jury Theorem (and other related theories,
such Bayes’ Theorem) applied to the specific cases of politics and morality as
opposed to purely descriptive, scientific questions. For example, the Jury Theorem
presupposes independence between individuals, but this is not going to be the case
with respect to politics. It presupposes binary choices, however, political action is
rarely binary. Moreover, insofar as an set of options can be turned into a binary choice
via at least one option being present as a disjunction of others, this appears to
undermine the mathematical result. Further, it fails to take account of role of
interpersonal communication between individuals. Finally, the whole Theorem
presupposes that individuals, even in the binary case, are more likely than not to hold
the correct belief. However, whilst we might believe this about ourselves,
individually, in accordance with the fact of structural authority (perhaps, as a
psychological necessity), it is not clear that we should believe it about everyone else
with respect to matter of morality in particular. For example, | see no reason to
believe that the majority of individuals in 16" Century England are likely to vote for
correct belief about the moral value of women with respect to men, or disabled
people, or those who do not believe in God. Perhaps, those living in 5 more centuries

are likely to say the same about us.
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However, my response to the objection does not rely upon any of these arguments
being true. | reference them merely to emphasise that the truth of the Jury Theorem is,
itself, a matter of fallible belief. As such, it itself is subject to the structural epistemic
facts. No matter, whether | come to believe after due reflection that it is true or false, |
cannot avoid the unquantifiable risk that I am wrong. This is all I need for my
argument to go through. If one believes that the Jury Theorem is true, then one will
give oneself decisive reason to act upon whatever the majority holds. In this case,
whilst a level of epistemic authority resides with the collectivity, fundamental
practical authority is retained by the individual in accordance with the liberal
conception. If one believes that the Jury Theorem is false, then one will give oneself
decisive reason to act upon some other epistemic basis. One retains fundamental
practical authority despite any possible opposing view of the majority. Regardless, the
Jury Theorem remains as a plausible, although not unquestionable, theory of
epistemic authority. However, no theory of practical authority follows. The objection

fails.

6. Further Perfectionist Objections

In the following Chapters, | shall deal with three further objections. | delay my
response to these objections, because those responses rely upon understanding some
of the further implications of Equal Authority under the liberal conception. I shall just

flag these objections here.

6.1. Implausible Bootstrapping
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The implausible bootstrapping objection argues that, prima facie, my argument seems
to give any individual reason, all things considered, to act upon whatever they believe
at the first order level, without constraint. This would mean that the classic
‘conscientious Nazi’ has a reason, all things considered to act on his otherwise
heinous false beliefs.3?® | appear to be in a similar position to those who in meta-
ethics contend that the central ‘ought’ is subjective, in that we ought to do whatever
we believe we ought to do independent of belief.3? Surely, this cannot be true. Thus
if such bootstrapping does follow from my argument, then it must be false. I argue, in

Chapter 4 87, that it does not.

6.2. The Scientific Expertise Objection

The scientific expertise objections argues that, prima facie, my argument would apply
to beliefs about not just moral matters, but also non-moral matters, such as matters of
science. It would, therefore, seem to follow that where two or more individuals
disagree about what we should do on the basis of some descriptive disagreement, the
expert has no greater authority than any other individual. | deal with this objection in

Chapter 7 84.

6.3. Limitation of Equality Objection

The limitation of equality objection argues that, prima facie, my argument limits the

status of being an ‘equal’ to those individuals that have a fallible conception of the

328 See, Hare, (1965), 130.
329 For a good survey see, Zimmerman, (2008).
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good, and can act in accordance with it. This means that an important minority of
human beings — especially children and the severely mentally disabled — will not be

‘equals’. | deal with this objection in Chapter 7 85.

7. Further Arguments for Equal Authority

I explicitly rest the argument for Equal Authority in this Chapter upon the specific
‘realist’ assumptions about reasons as well as the structural epistemic facts. These
assumptions (and to some extent the facts) are not uncontroverted. However, they are
also very much supported as well. Regardless, | make no bones about the fact that my
argument is dependent upon these assumptions about even more foundational issues,
and that if these assumptions are false they undermine my argument. In this way, my
thesis does start in media res. It rests on the shoulders of work in metaphysics, meta-

ethics and epistemology.

However, philosophical argument whilst structured and, | believe capable of
architectonic, is not entirely foundationalist. Any theory will always bottom out at
some set of assumptions, and one reason that these assumptions are made plausible is
by the plausibility and explanatory power of their implications taken as a whole. In
this way, the architectonic can support its foundations as much the foundations
support the architectonic. | take my assumptions, and the argument most closely
following from them for the principle of Equal Authority, to in large measure be
bolstered by the plausibility and explanatory power of their implications. In particular,
not only do these implications ground responses to many of the further perfectionist

objections above, they resolve a number very important, and otherwise seemingly
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insoluble problems. They include ‘the basis of basic equality’; the justification and

content of ‘second personal reasons’; and, the (dis)solution of the problem of free will

8. The Basis of Basic Equality

In this Chapter, | have put forward a positive argument for the basic equality of
individuals, in the specific sense of the liberal conception of Equal Authority. | have
also answered some of the primary objections, and gestured towards my answers to
further objections later in this thesis. | have also indicated further subsidiary
supporting arguments to come. If we assume that my overall thesis is, broadly
speaking, correct, then what is its import upon what Thomas Christiano has ‘one of
the most profound problems in moral philosophy’,** that is, the basis of basic

equality?

As we established in Chapter 1, the basis of basic equality is the property in virtue of
which we ultimately are ‘equals’ in the basic sense. Effectively, we are looking for a
non-normative property upon which our normative property supervenes. This is
because, although one normative property may supervene upon another, and so on; at
some point we must identify a non-normative property that connects our corporeal,
physical existence to the normative.®3 This is not to say that basis of basic equality

cannot be “‘non-physical’. It could possibly be, something like spirit, or a soul or some

330 Christiano, (2008), 17.

331 1t is true that there may be some further intermediate moral property between a concept of basic
equality and its non-moral basis. For example, strictly speaking | shall argue that the supervenience
between Equal Authority under the liberal conception and its non-moral basis (that is, having a
conception of the good) is mediated by each person having the Basic Reason for Action. However,
ultimately an intermediate moral property itself must have a non-moral basis, and by using the term
‘basis of basic equality’ we are effectively grouping the unique set of concerns that always appears to
arise here at the point of supervenience between a moral equality (or its intermediary) and individual’s
non-moral properties.
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such. However, even then, we would be searching for a property that we can
empirically verify with which to identify who has this non-physical property.®3? So
ideally, we are searching for a non-normative property, that either itself is empirically

verifiable or can the existence of which can be verified by verifiable properties.

Now, in almost all the other literature on “basic equality’, philosophers have meant
some conception of Equal Worth.33® The problem with seeking to find a basis for the

concept of basic equality as Equal Worth, in particular, is as follows.

The possible value of a being’s fundamental good is a scalar property (it comes in
degrees): the individual worth of an ant might be of less than a whale’s, which might
be of less than a human being’s, which may be of less than a god’s, etc. The same can
be said both for their intrinsic worth, and/or their welfare. Now virtually all, prima
facie, plausible empirical ‘bases’ for basic equality — amongst human beings — are
also scalar properties: for example, rationality, or the capacity for moral action,
intelligence, or empathy, or language skills. However, if such a scalar property is the
basis for another scalar property, then it seems impossible to stop the inference, that
the degrees of the former will also be the basis for the degrees of the latter. In other
words, if it is really rationality that grounds an individual’s moral worth, then why

does superior rationality not ground superior moral worth? If it is really moral

332 As John Rawls states, we might think of it as the particular property by which we can ‘distinguish’
those who are the equals, and those who are not. Rawls, (1971), 504. For a statement of an analogous
point made in relation to ‘natural rights’, Sumner, (1987), 102: ‘the criterion for a natural right must
itself be a natural property. A natural rights theory therefore must assign (at least some of) its rights to
a class of subjects determined by their common and exclusive possession of this natural property [e.g.
species membership].... what, in this context, makes a property a natural property? ... First, the
property must be empirical and thus whether or not an individual possessed it must be ascertainable by
ordinary empirical means.’

333 Eg. Benn, (1967), 62; Arneson, (1998), 103; Dworkin, (2000), 128; Kymlicka, (2002), 3-4;
Waldron, (2008), 9.
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capacity that grounds an individual’s moral worth, then why does superior moral
capacity not ground superior moral worth? And, so on. In this way, the search for any
plausible basis for such a concept of basic equality only appears to create an argument

for basic inequality.

There have been a number of moves in this debate recently, although it is not clear
that we are really any closer to solving the problem.®3* My point, however, is that
regardless of the debate about the basis of Equal Worth, if my argument holds, then
the basis of Equal Authority (at least under the liberal conception) is relatively simple.
It is having a fallible conception of the good. The set of beings that are equals are the
set of beings that have beliefs about what they should do all things considered, and
yet suffer from the epistemic position defined by the structural facts. This excludes
those beings that do not have beliefs about reasons, that is, at least most other
animals. It also excludes a putatively infallible being like God.33® However, it clearly

includes the vast majority of human beings.

Now it is true that conceptions of the good may come in degrees, most relevantly:
more or less true. However, the entire thrust of my positive argument shows the
irrelevance of such a scalar property in grounding the equal fundamental authority of
each individual, relative to one another. This is because we have no non-circular basis

upon which to differentiate such individuals on the grounds that one has a more true

334 See, Cupit, (2000); Waldron, (2008); Carter, (2011);

335 In this respect, we diverge from Kant. Kant held that the capacity to reason elevated up into
‘equality with all rational beings, of whatever rank they might be (Genesis 3:22); namely in regard to
the claim of being himself an end...”: Kant, (2007), 8:114. The passage that Kant cites from Genesis
states, ‘And the Lord God said, Behold the man is become one of us, to know good and evil; and now
lest he put forth his hand and take also of the tree of life, and eat and live forever...” By contrast, |
would say on such a conjectural history that that individuals came to know good and evil, but not to
know what they know. As such, God’s suggestion of equality with him is as ironic as his claim that
man shall, thereby, eat and live forever.
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conception of the good than another. It is the very unique nature of this epistemic
argument that achieves what lan Carter calls a kind of ‘opacity’, that means we have
principled reason to ignore the scalarity of the relevant non-normative property
offered as a basis.®® It is in this way we can achieve what has plagued defenders of
Equal Worth, basing a scalar property (authority) merely on the non-scalar property of
having a scalar property (that is having a conception of the good, various
instantiations of which differs in degrees). The problem of the basis of basic equality,

for Equal Authority at least, is solved.

Having a ‘conception of the good’, and the empirical properties upon which it
supervenes may, indeed, involve a certain element of vagueness. Perhaps, this
vagueness is even ineliminable. However, as Rawls and Waldron have noted, this is
no great problem for any putative basis of basic equality.3” It just implies that there
are marginal, hard cases, as there will be in applying almost any principle. The more
important point is that these cases come from the vagueness of defining a non-scalar
rather than scalar property: either having a fallible conception of the good or not.
Once we move beyond these marginal cases, so long as someone has a view about
what they should do all things considered, my positive argument for the liberal
conception kicks in, and accords them equal fundamental authority. The problem of

the basis of basic equality is solved.

Further, some of this vagueness will arise from attempting to verify that someone has

a conception of the good, or not.33® Roughly, one might expect verification to involve

336 See, Carter, (2011), 550ff.

337 Rawls, (1971), 506; Waldron, (2008), 33.

338 A “thin theory of the good’ allows us to make a form/content distinction between what it is we can
take everyone to pursue (the good life) and their particular conception of that good life. As Waldron
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the identification of, inter alia, a capacity to understand and use normative concepts,
to engage in some process of justification for action, to show some level of
consistency in action, etc. No doubt, there is much more refine here. However, once

again, this is a very different problem.

Clearly more can be said to flesh this solution out. However, the overall point is this.
Perfectionists like Raz have long argued that there is no good argument for Equal
Authority, it should be discarded and then gone about building theories of Equal
Worth. However, what the current debate about the basis of basic equality qua Equal
Worth is showing is that there may not be any good argument for Equal Worth, either.
If my argument for Equal Authority is even halfway plausible, then it gains a huge
strategic benefit in this context. It offers us at least one sense in which all individuals
are one another’s equals that is not liable to be undercut the problem of the basis of
basic equality. The philosophical shoe, so to speak is now on the other foot. The onus
is really upon the perfectionists. Further, if after investigating the implications of
Equal Authority throughout this thesis we can explain a lot of the moral phenomena
that perfectionists think they needed Equal Worth to explain (such as fundamental
rights, duties, distributive justice, the role of democracy etc.), then some pressure is
actually taken off the need to provide any account of Equal Worth. The space for a

theory of basic inequality as unequal Worth, without implausible implications,

states, (1991), 339: “The recognition of such an underlying form was crucial in the emergence of
religious toleration: those of different faiths had to be able to recognize one another as worshipping a
god, each in his own way, and to identify with each other in that regard. Modern liberalism attempts to
express a similar idea for all aspects of life-style. The hunch is that, although people do not share one
another’s ideals, they can at least abstract from their experience a sense of what it is like to be
committed to an ideal of the good life; they can recognize this in others, and focus on it as something to
which political justification ought to be addressed.” See also, Rawls, (1971), 90-5; 126-50; Dworkin,
(1985), 191ff and 395-452; and, Waldron, (2008), 15, n40.
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becomes possible.®* I do not hold any such theory, let alone advocate for one. | just
indicate that going forward, the landscape for such a theory no longer has to be so

hostile.

Having said all this, there is one very important and complicating upshot of my thesis.
This is that, if true, strictly speaking, not all human beings are one another’s ‘equals’
in the sense of the liberal conception of Equal Authority. This would be because not
all human beings have a sufficiently coherent, conception of the good: the severely

mentally disabled, or the very young, or the deranged, for instance.

In response, | would say two things. First, virtually any theory of basic equality is
likely to face precisely the same problem — for example, if one sought to ground equal
value on having a particular level of rationality. Secondly and more importantly,
however, whilst prima facie unattractive, the basic inequality of such human beings —
in the sense of having unequal fundamental authority — may better articulate our
actual relationship with them. We, as the equals, are the guardians of the good of
those who cannot define that good for themselves. Our relationship is not one of
dominance, but of responsibility. This does imply a rhetorical loss in arguing for the
rights of those with severe mental disabilities — strictly speaking they are not ‘equals’
in any proven sense. However, there is a significant logical gain in clarifying the
onerous moral obligation that we have to those in our care. | briefly explore how
decisions about those without fundamental authority over themselves ought to be

made in Chapter 7 §5.

339 Or alternatively a theory, like Peter Singer’s that makes Equal Worth universal across all sentient
beings: Singer, (1977).
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Chapter 4 - Equal Respect

Introduction

In the last chapter we established reason to believe that all individuals with a fallible
conception of the good are ‘free and equal’ in the specific sense that each individual
has fundamental authority over herself and only herself. | called this the ‘liberal

conception’.

The primary aim of this particular chapter is to establish what I shall call the principle
of Equal Respect. The secondary aim is to, thereby, defeat the implausible
bootstrapping argument. The tertiary aim is to explain the puzzling phenomenon of

what are sometimes called ‘second-personal’ concepts and reasons.

1. The Argument for Equal Respect

In the previous chapter, we established what we called the Basic Reason for Action

(‘Basic Reason’):

Basic Reason for Action: Each individual, In, has a reason to respect the

reasons for action that she has independent of belief, Xn.

As Thomas Nagel has noted, a reason expressed in this way is, in fact, ambiguous

between two different types of reason. We might call them *agent relative’ and ‘agent
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neutral’.34% Nagel describes the difference with the general assumption that all reasons
can be expressed by a predicate R, such that for all individuals, i and events A, if R is
true of A, then i has prima facie reason to promote A.3*! Most importantly, the
predicate R may, or may not, contain a free occurrence of the variable i, and if it does,

this is referred to as a ‘free-agent-variable’.

Now given this assumption, we can state that an “agent-relative reason’ is one of
which the defining predicate R contains a free occurrence of the variable i. An *agent-
neutral reason’ is one that does not.®*2 This formal definition is meant to articulate
most precisely the distinction between reasons that apply to an agent, because she is
she; and reasons that apply to an agent because that reason would apply to an agent if
she happened to be in the same circumstances, regardless of who she is. As Nagel
illustrates, if G E Moore found himself in the path of an oncoming truck, then he

might have at least three different reasons to get out of the way:

(@) That the act will prolong G. E. Moore’s life;
(b) That the act will prolong his life;

(c) That the act will prolong someone’s life.

In this example, (b) is an agent-relative reason, whilst (a) and (c) are not. More

formally:

340 Nagel uses the terms ‘subjective’ and ‘objective’, respectively instead (Nagel, (1970), Ch. X). The
‘agent-relative” and ‘agent-neutral’ terminology was introduced by Parfit (Parfit, (1984)), but has
become de rigeur and subsequently adopted by Nagel himself (Nagel, (1986)).

341 Nagel, (1970), 90. Note, promoting A includes limit case of doing A.

342 Nagel’s way of drawing the distinction is not the only way of drawing it, and there are good reasons
to prefer others: see, Pettit, (1987), 75; Dancy, (1993), 146. However, it is sufficient for our purposes,
as nothing of concern here turns upon how this debate, upstream, is resolved.
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@) (i, A) (If A will prolong Moore’s life, then p has reason to promote A.)
(b) (i, A) (If A will prolong i’s life, then i has reason to promote A.)

() (i, A) (If (3g) (A will prolong g’s life), then p has reason to promote A.)

However, as Nagel notes, there is a more ambiguous statement of a reason:

(d) That the act is one that will prolong the life of its agent.

On the one hand, (d) can be read as an agent-relative reason, identical to (b). On the
other hand, it can be read as an agent-neutral reason, whereby each individual has
reason to promote actions made by individuals (herself or another) to prolong their
own lives. As such, the value at stake is something akin to self-reliance or self-
preservation. It is the value at stake when we don’t just feed a man a fish, but when

we teach him to fish for himself. More formally, on this reading of (d):

(d”) (i, A) (If A'is an act that will prolong the life of its agent, then i has reason

to promote A.)

(d) constitutes a particular type of agent-neutral reason. It the promotion of a state of

affairs constituted by a kind of behavior, rather than merely the end result of that

behavior.

So, to return to the Basic Reason, it is also ambiguous like (d). It is ambiguous

between what we might call the Basic Agent-Relative Reason for Action:
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Basic Agent-Relative Reason for Action: (i, A) (If A is an act that will promote
respect for the reasons for action that i has independent of belief, then i has

reason to promote A.)

And:

Basic Agent-Neutral Reason for Action: (i, A) (If A is an act that will promote
respect for the reasons for action that its agent has independent of belief, then i

has reason to promote A.)

Now, in a sense it is possible that we have both reasons for action. This is because
reasons are structured from the most basic to the most derivative. Thus, if our most
basic reason is the Basic Agent-Neutral Reason for Action, then under appropriate
circumstances it will imply the Basic Agent-Relative Reason for Action when A is an
act of i. However, the inverse cannot hold. So our ultimate question is whether our
most basic reason for action is the one that is agent-relative, or is it in fact only

derivative of the one that is agent-neutral?

There is no demonstrable proof one way or another. However, the weight of the

evidence, | believe, is decisively in favour of the latter position. Our most basic

reason for action is the Basic Agent-Neutral Reason for Action.

The evidence is this. Roughly following Nagel himself, there are at least two types of

agent-relative reasons.
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The first type we might call ‘self-interested reasons’. 34* Nagel takes all such reasons
to concern the promotion of our ‘autonomy’ as a constituent element of our welfare
via the fulfillment of desires, projects, commitments and personal ties. However, |
would extend the category to include such reasons to promote all possible aspects of
our welfare, including our happiness, freedom from pain, self-realisation etc. It is very
plausible that whenever there is a reason to do something for my sake, then there is a
self-interested agent-relative reason to do so. However, it does not matter for my

argument whether one accepts this further claim or not.

The second type of reason we might call “partial reasons’. These are reasons to
promote the welfare of particular others. Such reasons arise, generally, because we
have some particular relationship with such people, such as family, community or
nation. For example, | might have a reason to do something for the sake of my

brother, because in part he is my brother.

Nagel also classifies a third type of reason as agent-relative. These are what Stephen
Darwall has called ‘second personal reasons’ and they are reasons for action that one
agent owes to another.®* These are decisive reasons for action — ‘duties’ — that are
generally taken to correspond to ‘rights’. They are the types of reasons, as Nagel
states, we generally place under “general, ugly and familiar heading of
“deontology””’. ** The nature of such reasons is very controversial. | shall give a

much fuller theory of such reasons below.34¢ For instant purposes it is sufficient to say

343 See, Broad, (1978), 111-118
344 See below, §6.

345 Nagel, (1986), 164.

346 Ch. 4 §6.
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this. Nagel holds that as a type of agent-relative reasons, second personal reasons are
also always for the sake of someone. They ensure the protection of someone aspect of
someone’s welfare. Ensures they are not ‘maltreated.” For the purposes of this

argument, |1 am entirely willing to grant Nagel and anyone else this assumption.

However, as our argument develops from this assumption, we shall see by the end of
this chapter, that it is in the end better to revise our account of second personal
reasons in order to solve the problems that we have analysing and justifying them.
Despite appearances, they are neither agent-relative, nor for the sake of anyone’s
welfare. Yet, for the moment, this is beside the point. All that | need to move forward
is the claim that, if a reason is agent-relative, then in some way it is for the sake of
someone.®¥” This is supported by our account these reasons above. Admittedly, |
cannot establish a priori that these two (or, arguably, three) categories exhaust all
possible agent-relative reasons. | can offer no further demonstrable proof of this
claim, beyond this survey. One must simply await counter-examples by objectors, if
there are any. However, it is intuitive at least in the following sense: if a state of
affairs is not for someone in particular, then it would not appear to matter who brings

it about. If such a state of affairs should just come about because it is valuable in and

347 As one shall see, as my argument develops, my argument goes through regardless of whether you
hold Nagel’s position or mine. Where it does not so easily and cleanly go through is if someone were to
hold that second personal reasons were agent-relative, but not necessarily for the sake of someone’s
welfare. Many “will theorists’ might hold this position. However, | would plead my case to such
theorists as follows. With your current presumption that second personal reasons are agent-relative, the
current account of second personal reasons is in very bad shape. As | shall discuss, taking the most
developed account so far — Stephen Darwall’s — such theorists can offer neither a non-circular analysis
of their meaning, nor the justification of their decisive, overriding nature. In effect, they have the
intuition that inter alia one characteristic of second personal reasons is that they are agent relative, but
they have no independent theory to back up that claim nor any other claim about them. Now by
contrast, if one suspends one’s judgment that second personal reasons are either agent-relative or
agent-neutral, then | shall offer an analysis of their content, and a clear justification of their decisive,
overriding nature. | shall even explain why second personal reasons, at first glance appear to be agent-
relative but are not. To not grant me this working assumption, would be to let the very confused tail
wag the explanatory dog.
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of itself, then that is congruent with all agent’s having the same neutral reason to

bring it about.

So, if we assume that being “for the sake of someone’ is a necessary condition of
agent-relativity, then the most basic reason for action cannot be agent-relative. It must
be the Basic Agent-Neutral Reason for Action. The most basic reason for action
cannot be for the sake of anyone, including the individual that conforms to it. This is
because in respecting the reasons for action that | have independent of belief, | must
be respecting the reasons | have for action regardless of whether they are for my sake
or not. We can assume, in many cases, that to respect the reasons that | have for
action, is to respect reasons to act contrary to one’s own welfare. This is consistent
with a more general idea, that the ultimate view in ethics must be the adoption of an
‘objective view’ where for from serving my own welfare, | place it in context.*® This
IS not to say that all agent-relative reasons, at the first order level, must reduce to
being agent-neutral reasons. But it does imply that to go through the process of
forming a belief as to their existence, ranking and weighing them up against agent-
neutral reasons and then ultimately acting on whatever one believes that one has best
reason to do all things considered, is not done for one’s own sake, but merely to

respect reason whatever that may imply.

In this way, each agent’s Basic Agent Relative Reason for Action can only, at best, be
a derivation of the most basic reason, that is, the Basic Agent Neutral Reason for

Action. It follows that, I do not merely have reason to promote my own respect for the

348 Nagel, (1991). It is another version of what Sidgwick called the ‘profoundest problem in ethics’,
although he cast it as the more specific conflict between duty and self-interest (Sidgwick, (1907), 386,
n4).
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reason for action that | have, independent of belief. I also have reason to promote the
respect of others for their reasons for action. This is the foundation-stone claim of this

thesis upon which the rest of its architectonic is built.

Now, since given our natural epistemic position each person can only show respect
for reason by complying with their own fundamental authority over themselves, the
agent neutral promotion of each person’s respect for reason entails what I shall call

the principle of Equal Respect:

Equal Respect: Each individual has decisive reason to promote each

individual’s compliance with her own fundamental authority over herself.34°

| take the ‘equality’ of Equal Respect to follow from the neutrality of the basic reason,
by the principle of sufficient reason.®*° I have no more reason, at this most basic level,

to promote my own respect for reason, than that of others.

349 ‘Equal Respect’ is common locution that has a long history within social contract, democrat and
political liberal literature, with a number of overlapping definitions. The concept that | take it to denote
here is entirely novel in its specificity. However, | have chosen to appropriate the common, vaguer
locution, because | take my definition to articulate, more precisely, the concept that others have long
been trying to track down, in the context of a justification that that others have long been trying to find.
It sits easily within the web of synonyms and cognates that others have used to define ‘equal Respect’
and other proximate terms. See, above, Larmore, Ch. 1, §5.6 and Ch. 2 §7; and Nussbaum, Ch. 2 §6;
and below with respect to Kant (§ 5), Darwall, (§ 6), Rawls Ch. 5 §6. See even, the perfectionist
opponent, Parfit (2012), 66. Waldron’s account of respect is notable in that it builds into the very
concept the natural epistemic position that we have, instead, taken to be the basis of Equal Authority,
and thus Equal Respect: “The kind of respect | have in mind ... [does] not involve rejecting the premise
about the singularity of truth; that is, it need not involve anything like relativism. Respect has to do
with how we treat each other’s beliefs about justice in circumstances where none of them is self-
certifying, not how we treat the truth about justice itself (which, after all, never appears in politics in
propria persona, but only — if at all — in the form of somebody’s controversial belief). Nor is it just a
point about fallibility, though of course anyone who holds a view about justice must think it possible he
is mistaken and must not act in a way that shows he thinks that possibility can be ignored. It is rather
that, whatever the state of my confidence about the correctness of my own view, | must) understand
that politics exists, in Arendt’s words, because ‘not man but men inhabit the earth and form a world
between them’ — not one person but people — that mine is not the only mind working on the problemin
front of us, that there are a number of distinct intelligences, and that it is not unexpected, not unnatural,
not irrational to think that reasonable people would differ.” Waldron, (1999), 111-112.

350 Alan Gewirth, (1982) “The Principle of Generic Consistency’ 41-178.
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We can further press the argument for the Basic Agent Neutral Reason for Action and
Equal Respect, with a short thought experiment.®! Imagine, if you can, that you are
somehow above and outside a society. You are looking down upon this society and
you know nothing about what reasons for action each individual truly has. However,
all you do know is what they believe they have reason to do all things considered.
Furthermore, and importantly, you do not know the risk that such beliefs are true or
false. Now, you can influence this society in some way. You can influence this
society by facilitating those individuals in complying with their beliefs. Now, if the
basic reason for action were purely agent-relative, then you have would no reason to
facilitate individuals so acting. You would have reason to act in accordance with your
own beliefs, but not to promote others so doing. If, on the other hand, you believe, as
I do, that you do have a reason to promote such action amongst those individuals, then
that action must be agent-neutral. There is absolutely no necessary relationship
between these individuals acting in accordance with their actions, and your welfare,
or even their own welfare. The assumption is only that there is an agent-neutral
reason, a good in-and-of-itself, achieved when individuals so act. Since this good in-
and-of-itself arises equally no matter which agent one assists, one has the same reason
of equal weight to promote all agent’s respect for reason. Hence we derive Equal

Respect.

Now, to press the point home, if you were to find out that by some psychic magic,

you were in fact one of these individuals,®? then my argument implies that from the

31 This thought-experiment and the intuition that | believe it appeals is drawn upon that put forward by
Skorupski, (2009), 172-3.
352 Or, that you were related to one of those individuals.
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ethereal perspective you would have no additional reason to promote your own
actions in accordance with your belief, as you do that of others. Your most basic

reason for action remains entirely agent-neutral, and Equal Respect still follows.

One final point, we have tentatively accepted Nagel’s assertion that all second
personal reasons protect someone’s welfare. Thus, we have accepted that they are for
the sake of someone, and hence the argument above goes easily through. They do not
represent a counter-example to the claim that all agent-relative reasons are for the
sake of someone. However, many philosophers (including myself) deny that all
second personal reasons protect someone’s welfare. In fact, many philosophers
(including myself) are willing to contend that no genuine second personal reasons
necessarily protect someone’s welfare — that’s not their point. Does this, therefore,
undermine the argument? Not if we can show that, actually, these second personal

reasons are not agent-relative at all. | shall argue this below.>%3

2. Expanding upon Equal Respect

To restate, the principle of Equal Respect holds that each individual has decisive
reason to promote each individual’s compliance with her own fundamental authority
over herself. We might think that we have a reasonably clear idea, by now, of what it
means to comply with one’s own fundamental authority over oneself. But, what does
it mean to promote one own fundamental authority over oneself? And, what does it
mean to promote another’s compliance with her fundamental authority over herself?

Moreover, what does it mean to promote each and every individual’s compliance with

353 See helow, §6.
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their fundamental authority over their respective selves? Let us expand upon these

notions.

We have stipulated by definition that an individual exercises fundamental authority
over herself, when she creates a decisive reason to act by determining how she should
act. We have argued, substantively, that she achieves this, in state of affairs, A, when
she formulates a belief that all things considered, independent of belief, she has
reason to act in a particular manner, F. She complies with such authority, in state of

affairs A, by F-ing.%*

For an individual to comply with her fundamental authority over herself, therefore, is
always relative to a particular state of affairs A. We can define this state of affairs A
as set of mutually exclusive, jointly exhaustive options (x, y, z) that are available to
that individual. These options are defined by the actions (or inactions) by the
individual and the consequent change (or lack thereof) in the given state of affairs.
There are reasons for and/or against each option, and there is at least one option that
A has reason, all things considered independent of belief, to bring about by acting. In
order to comply with one’s fundamental authority over oneself, one must form a

belief as to which option this is, and then act to bring it about.

So one aspect of promoting an individual’s compliance with her fundamental
authority over herself is internal so to speak. It involves the development and
operation of the relevant rational and motivational faculties. We assist an individual in

being logical, internally consistent and procedurally rational. We assist an individual

354 Or, at least, by attempting to F.
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in providing them with information, overcoming weakness of will, and complying
with their convictions.®* We are not concerned with the content of their belief, but
rather that it emerges from an epistemic process that show’s respect for reason. We
are not so much concerned with the particular act, rather than that it complies with the

consequent belief,

This internal aspect of an individual’s compliance with her fundamental authority
over herself may not entirely stop at these procedural elements. Insofar, as certain
beliefs about oneself, and one’s own capacities and equal status in society are
necessary to best achieve such compliance, then we also have decisive reason to
promote, inculcate and reinforce such beliefs. For example, we have reason to
promote, inculcate and reinforce the belief in certain historically oppressed peoples
that they are under no other person’s fundamental authority, and that their
development of and acting in accordance with their conception of the good is as
important as everyone else’s. Further, since this promotion, inculcation and
reinforcement will also turn upon other individuals’ recognition of these facts, then
there is also reason promote, inculcate and reinforce such recognition by others.
Roughly, this all corresponds with promoting what Rawls’ termed ‘self-respect’ and

the ‘social bases’ of such self-respect.*

Putting aside this internal aspect, another aspect of promoting an individual’s

compliance with her fundamental authority over herself is external. Any exercise of

355 See, Pears, (1984), 6.

36 As Rawls states, ‘Self-respect is not so much a part of any rational plan of life as that one’s plan is
worth carrying out. Now our self-respect normally depends upon the respect of others. Unless we feel
that out endeavours are honoured by them, it is difficult if not impossible for us to maintain the
conviction that our ends are worth advancing’: Rawls, (1971), 178,
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fundamental authority over oneself must be relative to a particular set of mutually
exclusive, jointly exhaustive options (X, y, z). However, the options that any
individual faces are not simply a given, they are in large part the product of anterior
and simultaneous actions made by others; and vice versa. Each exercise of
fundamental authority is performed on a stage so to speak, but the stage is always
built, out of the materials given by the world, by the previous actions of others. So the
question arises, what stage should we build for ourselves and others? What is the

particular distribution of sets of options that each individual should have?

Now, if our most basic reason for action were the Basic Agent Relative Reason, then
given any prior state of affairs, A, we would simply comply with our fundamental
authority over ourselves, to choose the option that we believed best on our conception
of the good, with whatever consequences that has for other individuals. If, indeed, it

manipulated their consequent actions to our ends, then all the better.

However, our most basic reason for action is not agent-relative. Instead, it is agent
neutral and gives us the principle of Equal Respect, we must promote the state of
affairs that promotes the compliance of all individuals with their fundamental
authority over their respective selves. So before we have any derivative reason to
comply with our own fundamental authority over ourselves relative to a set of
options, we have to first determine the sets of options that we, and all others that we
might affect, will face. It is as if we know that, once a stage is built we will have most
reason to give the best performance we can, and assist others to do the same. But,
there is no determinate, given stage. All of us, as individuals and collectively, are only

given ab initio the bare materials of the world before us. We have the ability to build
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whatever shared stage (qua a distribution of sets of options) we can out of these bare
materials. We have the ability to build and sustain what we might call a “‘Basic
Structure’, and we must make a decision to do so governed by the most basic, agent-
neutral reason.®’ We must first answer the question: what is the distribution of sets of

options, the Basic Structure, that complies with the principle of Equal Respect?

At first glance, there may not appear to be determinate answer to the question. An
infinity of possible distributions are possible, yet there appears to be no reason to
choose any particular one. On any distribution of sets of abilities, each individual will
be able comply with whatever they believe they have reason to do. So what reason do

we have to chose one over the other?

The answer arises, however, if we recognise that the set of possible sets of options for
each individual is itself a set of options. It’s a kind of ‘meta-set’. Any individual,
when faced with this set of options, will believe that they have certain first order
reasons to distribute sets of options in a certain way. Each individual, therefore, has
decisive reason to so distribute the sets of options in a particular pattern. However, if
we promote a situation where only one individual, or only a sub-set of individuals had
the ability or a greater ability (on some yet unexplored but principled metric) to act
upon their decisive reason, then we would fail to comply with Equal Respect. This is
because, by reference to this state of affairs, we would not promote each and every

individual’s fundamental authority over herself. However, if we promote a state of

357 For the concept of the ‘Basic Structure’ see Rawls, (1971), 7. See also, Julius, (2003), 324: ‘A basic
structure view of the subject of justice imparts a particular discontinuity to the individual moral
deliberation that it organizes. Some of the actions open to a person can help to shape the basic structure
of her society, so in choosing among these actions she should consult principles of justice. The
remainder of her action is outside those principles’ scope, and it rightly responds to a distinct set of
moral reasons.’
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affairs where each and every individual has equal (or the same) ability to act upon
their decisive reason to determine the distribution of sets of abilities across
individuals in a particular way, then we would comply with the principle of Equal
Respect. This is because in such a situation each and every individual is able to
comply with her own fundamental authority over herself in the very process of
selecting the distribution of sets of options. In this way, therefore, Equal Respect

appears to imply a kind of Archimedean point:

Archimedean Point of Equal Respect (First Pass): a state of affairs where
each and every individual has the same ability to determine the distribution of

sets of options with respect to all individuals.

When we determine the distribution of “set of options’ for individuals we do not
determine physically what they can and cannot do simpliciter. But, instead we are
determining what they can and cannot do within the scope of their fundamental
authority over themselves. We are determining what sets of options that they have

normative ability to choose between.3%8

However, our first pass at articulating the Archimedean Point is too strict. It requires
that we promote a state of affairs where each and every individual actually has the
same ability to determine the distribution of sets of options with respect to all
individuals. Not only is this type of actual Archimedean Point always going to be
impossible in the world in which we live, it is also unnecessary. We only need a

hypothetical version:

38 Thus Equal Respect blossoms into a theory or rights and duties: chi 4. §6.
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Archimedean Point of Equal Respect: a state of affairs that would be
determined, if each and every individual had the same ability to determine the

distribution of sets of options with respect to all individuals.

Why is this the case? Surely, as we have emphasized we only comply with the basic
reason for action when we actually act, when we actually attempt to respect reason. |
cannot respect reason hypothetically. This misconstrues the purpose of the
Archimedean Point, its aim as a procedure is not to allow individuals to respect reason
though the procedure itself. Instead, it is to determine a state of affairs, a distribution
of sets of options, from which each individual can do so in a manner consistent with
Equal Respect. The only reason that we need the Archimedean Point is that we need a
principled way of determining a distribution that does not promote one individual’s
fundamental authority over themselves more than others. The Archimedean Point —
let us say, to really mix metaphors, the Archimedean Point of View — provides this
principle, whether it is actual or hypothetical. For this reason, as we shall explore later
in Chapter 7, it does not matter who actually implements Equal Respect defined from
the Archimedean Point, they shall be using a neutral function to do so, that does not

promote their own fundamental authority any more than anyone else.

Presuming that we can define a determinate distribution of sets of options from the
Archimedean Point, then we also comply with Equal Respect when we sustain that
distribution over time, whilst each complying with our own fundamental authority
over ourselves with respect to our own particular set of abilities within that

distribution. The prima facie problem that we will have in this task, however, is what
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we might call the ‘fact of disagreement’. Whether necessary, or contingent the truth is
that in our world, at least, individuals disagree about what reasons for action exists:
they have different, incompatible conceptions of the good. It follows that, if each and
every individual is given equal ability to determine the distribution of sets of options
across all individuals in accordance with their respective conceptions of the good,

then their determinations will be inconsistent.

The most prominent, and perhaps most prima facie plausible way of attempting to
deal with the problem can be found within the social contract tradition, which we

shall analyse within the next Chapter.

However, before moving onto the social contract tradition, let us draw out some other
important implications of our argument so far, keeping broadly speaking this picture
in mind: whilst Equal Respect may appear, at first, to be an unrealistically demanding
overriding reason for action — to promote each and every individual’s compliance
with her own fundamental authority over herself. More accurately it is an overriding
reason to determine, create and sustain a system that achieves such compliance. |
would not promote each and every individual’s compliance if | spent my whole life
aiming to do so. If 1 did, I would ignore my own compliance. Conversely, neither do |
solely have a reason to comply with my own fundamental authority. | cannot ignore
the plight of others. Instead, | have an overriding reason to promote a system that

ensures such compliance whilst I accomplish my own. Let us call this system, a
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System of Right. | call it a system of Right because it is a system that defines what we

owe one another in view of our respective levels of fundamental authority. %

3. Rejecting the State of Basic Competition

The first implication of our argument is that, in conjunction with our conclusions
from Chapter 3, the Basic Reason for Action, being agent-neutral, entails the rejection
of a particular putative response to the liberal conception that we might call a *State of

Basic Competition’. By this | mean, in the most abstract sense:

State of Basic Competition: two or more individuals have agent-relative basic
reason, all things considered, to promote states of affairs that may be

incompatible.

Our most basic reason for an action is agent-neutral. Therefore, we cannot ever truly
be in a State of Basic Competition. We can be in what we might call states of

‘derivative’ competition all the time. This is where we have reasons, all things

359 As Kant states in On the common saying: That may be correct in theory, but it is of no use in
practice, ‘Right is the limitation of the freedom of each to the condition of its harmony with the
freedom of everyone insofar as this is possible in accordance with a universal law; and public right is
the sum of external laws which make such a thoroughgoing harmony possible.” Kant, (1996) 8:290,
See also 6:231. Hence also, we might say with Pericles, “We alone regard a man who takes no interest
in public affairs, not as a harmless; but as a useless character’: Thucydides, (1891), 2:42. | think this
also resonates with the intuition motivating Nagel’s view, although Nagel understands us to supporting
a system that creates compartments for our self-interest rather than our pursuit of our conception of the
good in general: ‘I believe that some accommodation of this kind [i.e. for claims of partiality] is itself
part of the morality of individual conduct, rather than the result of a conflict between self-interest and
morality, or an exemption of individuals from moral requirements. Morality allows compartments for
individual pursuits, while defining their boundaries by general standards.” Nagel, (1991), 25. See also,
Darwall, (2006), 301: ‘It is a hallmark of contractualist theories that they hold principles of right to
have a distinctive role, namely, as mediating relations of mutual respect ... the content of contractualist
principles specifies our obligations to one another as equals.’
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considered to promote states of affairs that are incompatible. Anything from
competing in sports, games, the market place, or romance, often involve agent-
relative reasons to promote states of affairs that are incompatible. However, our point
is that these agent-relative reasons cannot be basic, they must derivative of our most

basic agent-neutral reason for action.

It is worth highlighting, however, the alternative picture that we are a fortiori
rejecting. If our most basic agent reason were agent-relative, then we would be liable

to often be in basic competition.

A State of Basic Competition can only arise where our most basic reason(s) for action
are agent-relative. Where they are agent-neutral, by definition, each individual will
share basic reason to promote the same state of affairs. This is because in general each
individual would have, all things considered, decisive reason to act on whatever she

believes has most reason to do, otherwise all things considered, independent of belief.

On this picture, each individual pursues her conception of the good, regardless of its
impact on others people’s pursuit. If all things considered it promotes A’s conception
of the good to cooperate with B, then A will cooperate. If all things considered it
promotes A’s conception of the good to ignore B, then A will ignore. If all things
considered it promotes A’s conception of the good to fight B, then A will fight. If all
things considered it promotes A’s conception of the good to oppress B, then A will
oppress. And vice versa. Most importantly, however, both A and B can consistently
accept each other’s acts in accordance with what they respectively have decisive

reason to do. Thus, even when A oppresses B, B can admit that this is what A has
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most reason to do. And A can admit that B has most reason to resist. In this way, the
situation is meant to be like a competition. Like a game of tennis, for example, A and
B compete to further the same agent-relative interest. In tennis, it is winning the

game. In life, it is complying with one’s own conception of the good.

On this picture, the individual who most gets to promote their conception of the good,
is the strongest, the most talented and the luckiest. The legitimate structure of the
world tracks power. Furthermore, whilst having fundamental authority over oneself is
a precondition of using coercion (fighting and oppressing to further one’s conception
of the good), having fundamental authority over others is not. One can legitimately
coerce another, without having any claim to have fundamental authority over them.
This is because one can coerce others, without making any claim that they have

decisive reason to comply with one’s will.

The State of Basic Competition is an historically important response to the liberal
conception.®° However, insofar as the State of Basic Competition is premised upon
our most basic reason for action being the Basic Agent Relative Reason, it is false in

view of the argument set out above.

4. Rejecting Preference-Utilitarianism

The Basic Agent Neutral Reason for action implies that we have a reason, of the same
weight, to promote each and every individual’s respect for reason, by each complying

with their fundamental authority over herself, that is, Equal Respect. We best comply

360 See, Hobbes in particular, below Ch. 5 §1.
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with the Equal Respect, therefore, when we promote as many agent’s respect for
reason across a society as possible, as effectively as possible. However, it is possible
to mistake this proposition as a justification for a type of Preference-Utilitarianism.
This would be a form of preference utilitarianism that did not assume that a
preference equates welfare, but instead to an individual’s compliance with her
fundamental authority over herself. This resulting theory, presumably, would involve
the interpersonal aggregation across the society of preferences and then their
maximization (whatever, precisely that might mean). Perhaps, with the result of some
individuals complying with their fundamental authority over themselves much more

than others.

It is not clear that this picture is entirely coherent, in and of itself. However, all | want
to point out is that to even get going on such a picture is to misunderstand what it
means to comply with Equal Respect. As we stated above, the promotion of an
individual’s respect for reason is ensuring that they have the internal capacities to
exercise their ability to comply with reason, given a set of options. It is not, therefore,
achieved when the state or some other actor achieves that outcome for them. We
cannot maximize an individual’s ability to comply with her authority over herself by
maximizing the outcome of that exercise. Instead, we maximize her ability to comply
with fundamental authority over herself by maximizing her internal capacities,
relative to a set of options. We ensure that to the best of her ability, she can reason
rationally, has access to information, has self-respect and recognition by others, and

that she has a set of options to choose between.
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When we then seek to promote each and every individual’s ability to comply with
reason, therefore, we only seek to maximize each and every individual’s internal
capacities, and maximize the number of individuals who can exercise those internal
capacities with respect to a set of options. This is what it means to achieve the most
respect for reason across this set of individuals. When it comes, therefore, to choosing
between meta-sets of options, that is, between the possible distributions of sets of
options, we therefore would promote equal respect by maximizing each and every
individual’s internal capacities choose between such options, and the number of
individuals who get to so choose. We represent this via the Archimedean Point. By
contrast, we would maximize nothing relevant at all by trying to simply maximize the
total, aggregate number of choices that are satisfied, independent of how many
individuals had such choices. Preference Utilitarianism or anything like it, therefore,
is not a plausible way of complying with Equal Respect. We have no reason to use it

to determine the distribution of sets of options.

5. Kantand |

It may have occurred to some readers that our argument over the last two chapter for
the liberal conception of Equal Authority and the principle of Equal Respect has at
least some structural, if not substantive, parallels with Kant’s argument for each
individual’s autonomy and the “principle of humanity’ within the Groundwork. It is
instructive to explore these parallels, not least because they can frame our discussion
of whether the Kant’s Categorical Imperative is itself a plausible way of complying
with Equal Respect, but also because, insofar as Kant took his argument to have the

right structure to explain the interconnection between a set of moral concepts such as
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‘dignity’, ‘personhood’, ‘good will’ etc., with a parallel structure we may also make a

similar claim.

The theory that we have built over the last few chapters has been grounded upon the

following definitions:

First, ‘reasons for action’ are facts that count in favour of a particular action.
The existence of such reasons, in general, are independent of the beliefs that

we have about them.

Second, ‘reasons as believed’ or ‘reasons as | take them to be’, are not, in
themselves, reasons for action at all. They are simply what I believe to be my

reasons for action.

Third, a ‘decisive reason’ to act is a reason that is sufficient for action, and
would override any lower-order reasons to the contrary within the domain of

power.

Kant’s starting point is somewhat different. His basic definitions do not turn upon the
distinction between reasons for action and reasons as believed, but rather between

imperatives and desires.

Now Kant’s account of desires is somewhat ambiguous between what we might now

call “desires’ as purely empirical phenomena (dispositions to act), and ‘self-interested

reasons’, that is, reasons for action for the sake of oneself. The literature on Kant
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bears out this ambiguity.3%! Let us presuppose the latter interpretation for the purposes
of our discussion, although since our focus is on structural parallels rather than

content, most of what | say should apply on the former interpretation as well.

‘Imperatives’ according to Kant are commands of reason. Hypothetical imperatives
are akin to what we might call a maxim of rationality (such as Enkrasia), whilst the
categorical imperative (CI) is what we might now call a schema for decisive reasons
for action. They are decisive for Kant, in the sense that they override our desires.

Collectively these decisive reasons qua ‘laws’ constitute ‘morality’. 362

Kant appears to take reasons to act for the sake of oneself (desires) and decisive
reasons for action (laws) to exhaust the set of possible reasons for action.
Analogously, we might say that first order reasons for action (which may include
both reason to act for the sake of oneself, for others, and for agent neutral reasons)
and decisive reasons for action that override lower order reasons (such as R and

Equal Respect) exhaust the set of possible reasons for action.

In this way, the metaphysics of Kant and | bear out an important structural symmetry.
We are both seeking to explain the relation between a set of first order reasons and a
set of decisive reasons that putatively overrule them. | have noted the arguments in
favour of my assumptions about reasons, compared to Kant, above.® | shall reject in

the next Chapter Kant’s ultimate conclusion for what follows from these structurally

31 Desires: Schneewind, (2009), 282.
32 Kant, (1996), 4:434
363 See, Ch. 2 §8 and Ch. 3 Introduction.
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symmetric assumptions — that is, the categorical imperative. However, let us here

focus on the intermediate structural symmetry itself.

The first consequence of this symmetry is that we share the same definitions for many

important terms.

First, in the last chapter, we provisionally defined a being that acts with a ‘good-will’

as a being that acts on the basis of decisive reasons, given by the R-Schema. 3%

Kant holds the same definition, although in relation to the categorical imperative
instead of the R-Schema. He states first, that ‘[t]he will is thought as a capacity to
determine itself to acting in conformity with the representation of certain laws.”%°
Further, “[s]ince reason is required for the derivation of actions from laws, the will is
nothing other than practical reason’.3%® And finally, a will is good when it is
motivated to act by the existence of such reason itself, rather than other

consequences. %’

Secondly, I also argued that any decisive reason R overrides whatever first order
reasons actually exist. Further, if we define acting for a decisive reason as a ‘duty’,

then we have a duty to comply with any R.

364 To restate, from Ch. 3, 83.2, Rn-Schema: Any N has a decisive reason to act, Ry, on the basis of N’s
first order beliefs as to N’s reasons for action, Y

365 Kant, (1996), 4:427.

366 Kant, (1996), 4:412.

367 Kant, (1996), 4:394.
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Kant similarly holds that acting with a good will, and hence complying with laws
arising from the application of the categorical imperative, overrides first order reasons
of self-interest. For Kant it not only is an instance, but also the definition of ‘duty.”3
Admittedly, Kant does not have access to the Razian innovation of the ‘exclusionary
reason’ to explain the precise mechanics of such overriding. Instead, he must claim
that a good will outweighs all other reasons, and thus has ‘absolute value’; is of
‘uncomparable worth’; ‘a worth raised above all price;” 3% it shines ‘like a jewel’ ...
‘as something that has full worth in itself’.3"% Kant’s claim that a good will is worth
more than anything else has always been a weakness. Since he is seeking to achieve
the same upshot, | would argue that incorporating the mechanics of exclusionary

reasons is a charitable improvement.

Thirdly, I have defined ‘having authority over oneself’ as the ability to create a
decisive reason for oneself to act by determining that such one should so act. This
authority is ‘fundamental’ amongst a set of individuals when it has not been grounded
by some other exercise of authority amongst those individuals. | argued that we do
exercise such fundamental authority over ourselves by application of the R-Schema,

giving rise to particular instances of R.

Kant similarly calls such fundamental authority over oneself ‘autonomy of the will’. It
‘the property of the will by which it is a law to itself (independently of any property

of the objects of volition.” And, that we exercise such autonomy not by applying the

368 Kant, (1996), 4:401: ‘Now, an action from duty is to put aside entirely the influence of inclination
and with it every object of the will, hence there is left for the will nothing that could determine it
except objectively the law and subjectively pure respect for this practical law, and so the maxim of
complying with such a law even if it infringes upon all my inclinations.’

369 Kant, (1996), 4:426.

370 Kant, (1996), 4:394.
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R-Schema, but by applying the categorical imperative. “The principle of autonomy is,
therefore: to choose only in such a way that the maxims of your choice are also

included as universal law in the same volition.”3"!

Now given these common definitions based upon the structural symmetry between
Kant and my theories at the level of reasons, we can read Kant’s argument as a

version of my own above.

First, we both hold that each being with a conception of the good (rational beings) has
fundamental authority over herself and only herself (autonomy). Each being has to
capacity to (a) give themselves decisive reason to act that overrides their first order
reasons (giving R/CI over first order reasons for action/self-interested reasons); and

(b) have a “‘good will” by complying with such a reason.

Secondly, each being has reason to believe (to ‘recognize’) that each other rational
being has equal fundamental authority, because its basis is having a conception of the
good (being rational): “if it is to be given by reason alone, [it] must hold equally for

all rational beings.”3"2

Thirdly, I claimed that the basic reason for action that grounds R and thus our
fundamental authority is agent-neutral. That basic reason is respect for reason.

Similarly Kant argues, that the ‘end’ of the categorical imperative must be ‘something

371 Kant, (1996), 4:440.
372 Kant, (1996), 4:427.
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the existence of which in itself has absolute worth, something which as an end in itself

could be a ground of determinate laws.” And, that end is ‘rational nature itself’.>"3

Kant’s argument for his basic reason is ‘transcendental’ in the sense that it infers from
the necessary preconditions of the existence of something that we assume exists to the

existence of those necessary preconditions:

These, therefore, are not merely subjective ends, the existence of which as an
effect of our action has a worth for us, but rather objective ends, that is, beings
the existence of which is in itself an end, and indeed one such that no other
end, to which they would serve merely as means, can be put in its place, since
without it nothing of absolute worth would be found anywhere; but if all worth
were conditional and therefore contingent, then no supreme practical principle

of reason could be found anywhere .3’

Kant’s argument presupposes the existence of a ‘supreme practical principle of
reason’, and argues that the basic reason is necessary for such a principle, and thus
must exist. We might think that this is parallel to the argument | put forward in the
previous chapter. Given the natural epistemic facts, without the basic reason we have
no rational course of action. Since we must have a rational course of action, then the

basic reason must exist.3"

373 He also states, ‘in general rational being exists as an end in itself’: Kant, (1996), 4:428.
374 Kant, (1996), 4:428.
375 For more on this argument, see Ch. 3 84,2; and 84.7; and Conclusion, §3.
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Finally, just as we discussed above, it follows that having a conception of the good
(being rational in Kant’s terms) is the basis of our basic equality. For Kant, this is

equivalent to defining our personhood, our humanity.37

Further, taking this common argument and the common definitions based upon the
structural symmetry, but replacing my substantive definitions of reasons, we arrive at
an interesting revisionist interpretation of some of Kant’s most opaque principles and

concepts.

First, since the basic reason is agent-neutral, then each individual has just as much
reason to promote each other person’s respect for reason as she does her own. We
arrive at the principle of Equal Respect, which is mutato mutandis, Kant’s “principle

of humanity’:

The human being necessarily represents his own existence in this way; so far it
is thus a subjective principle of human actions. But every other rational being
also represents his existence in this way consequent on just the same rational
ground that also holds for me; thus it is at the same time an objective principle
from which, as a supreme practical ground, it must be possible to derive all
laws of the will. The practical imperative will therefore be the following: So
act that you use humanity, whether in your own person or in the person of any

other, always at the same time as an end, never merely as a means’.3’

376 Kant, (1996), 4:438. See also Kant, (1996), 5:87.

377 Kant, (1996), 4:428-9. See, Hill, (2000), 119-151, esp. 150: “The core message of the humanity
formula, on the thin reading, is that we must treat not merely our own reason, but also reason in each,
as authoritative over inclinations, our own and theirs as well.’
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Secondly, we can say that since the principle of respect is a decisive reason arising
from our equal fundamental authority, it will limit all other action by overriding other,
conflicting reasons. Mutato mutandis, the principle of humanity, ‘ought as law to
constitute the supreme limiting condition of all subjective ends, so that the principle

must arise from pure reason.”3"

Thirdly, our fundamental authority over ourselves, which grounds our claim to respect
can be said to ground our ‘dignity’.3”® Mutato mutandis: ‘Autonomy is therefore the
ground of the dignity of human nature and of every rational nature.”38° Otherwise put,
‘the dignity of humanity consists just in the capacity to give universal law, though

with the condition of also being itself subject to this very lawgiving.’38!

Fourthly, since the principle is the same for all of us, it should therefore precipitate
harmony. 382 Each person remains ‘sovereign’ (that is, retaining the fundamental
authority), in a ‘Kingdom of Ends’ (that is, a society in which all act in a manner
compliant with equal respect; that is, a society in which all sustain a Basic Structure).
Those actions required to maintain such a Kingdom constitute ‘morality’.383 An
action that can coexist is ‘permitted’. An action that does not accord is “forbidden’.
An individual who necessarily complies is ‘holy’. Others are “obligated’ to so act by

duty.

378 Kant, (1996), 4:431.

379 See, Sensen, (2009) for a similar attempt to explain dignity and respect without reference to a
substantive value. Kant is foreshadowed by Pico della Mirandola, although not to the same end, in
drawing the conceptual relationships between an individual’s capacity to reason, their freedom, their
ability determine oneself and thus their dignity: Mirandola, (1998), 5.

380 Kant, (1996), 4:436.

31 Kant, (1996), 4:440

382 Kant, (1996), 4:431

383 Kant, (1996), 4:434; 4:439.
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Fifthly, in aiming to define this harmonious Kingdom of Ends as a determination of
the principle of humanity (that is, the Basic Structure as a determination of Equal
Respect), Kant states that ‘as a supreme condition of [the will’s] harmony with
universal practical reason, the idea of the will of every rational being as a will giving
universal law.®® If we interpret the universal law as the principles that set the
conditions under which any individual can act under their own fundamental authority,
then this principle effectively is the idea of determining Equal Respect from an
Archimedean Point, that is, the every individual (qua rational being) has the same
ability to determine the distribution of sets of options (the universal law constraining

the operation of subjective desire).3%

Thus, to sum up the relation between the foundation stone of the basic reason and the

architectonic of duty that emerges from the consequent principle of equal respect:

And just in this lies the paradox that the mere dignity of humanity as rational
nature, without any other end or advantage to be attained by it — hence respect
for a mere idea — is yet to serve as an inflexible precept of the will, and that it
is just in this independence of maxims from all such incentives that their
sublimity consists, and the worthiness of every rational subject to be a

lawgiving member in the kingdom of ends. .. 38

384 Kant, (1996), 4:431.

385 As Kant states in later in the Metaphysics of Morals: ‘Every action is right [recht] which by itself or
by its maxim enables the freedom of each individual will to co-exist with the freedom of everyone else
in accordance with universal law.” Kant, (1996), 6:231.

386 Kant, (1996), 4:439.
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In the same way, we have concluded that each and every individual must have the
same ability to determine the Basic Structure of their society from an Archimedean

Point.

Finally, there is one further concept that is central to Kant’s argument in the

Groundwork. This concept is free will. Kant equates free will with autonomy:

[W]hat, then, can freedom of the will be other than autonomy, that is, the
will’s property of being a law to itself? ... to act on no other maxim than that

which can also have as object itself as a universal law.3®’

| agree with this statement. However, unlike Kant, I hold that it is perfectly
compatible with determinism.388 This is because I do not hold that it makes sense to
speak of the will, “‘choosing’ to give itself the law. The law arises from our properly
ordered beliefs. | shall argue that a will is free simply when it complies with its
decisive reason to act R under conditions of equal respect. However, | leave this

discussion until Chapter 8.

6. Explaining Second Personal Reasons and the Capacity to Contract

Our reflection upon our relationship with Kant dovetails quite nicely into a very
important debate in contemporary meta-ethics about the ultimate analysis and
justification of what are called ‘second personal reasons’. If we are able to resolve this

debate, this is not merely a convenient by-product of our theory; it will also constitute

37 Kant, (1996), 4:446-7
388 See above, Ch. 2 §8.
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an indirect argument for the liberal conception of Equal Authority and the principle of
Equal Respect, as indicated in Ch. 3 87. It also undercuts the claim of other
approaches that they can posit the truth of some other competing proposition, without
any direct argument (such as that put forward in Ch. 3 84), because it is necessary to
explain the existence of second-personal reasons.3° If we can explain their existence

with such posits, then they are no longer necessary.

As | briefly mentioned above,**° second personal reasons are a sub-set of reasons for
action. However, they are defined by having the property of directionality, that is,

compliance with such reasons is owed by one individual to another.

One example of second personal reason is that, ceteris paribus, I owe it to you not to
interfere with your person and property (by assault or trespass for example). Another
example is that, ceteris paribus, if we make a contract, then | owe you performance of
that contract. Another example is that, ceteris paribus, if someone else fails to comply
with such decisive reasons, then | owe it to you to sustain and promote a system that

remedies that failure.

In all these cases, we may have any number of other reasons to perform or not
perform the same actions. We may have reasons of self-interest, partiality or other
agent-neutral reasons. However, not only do these fail to capture the specific reason
for action that we owe to others, these reasons are all overridden by this second

personal reason. It will not be a statement of sufficient reasons for action to say to

389 For example, positing without any direct argument the absolute lexical priority of the value of
autonomy, see Ch. 2 §6.
3% Above, 81.
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someone, for example, “Yes | know | owed it to you not to trespass on your property,
but it was in my self-interest to do so.” In fact, it would be wrong to say to someone,
‘The decisive reason why | am fulfilling this contract is because it is in my self-
interest.” In all cases of second personal reasons, it is the second personal-reason that

is sufficient and decisive.

Another way we can draw out the difference between such second personal reasons
and the other reasons for action is when we respond to others who fail to comply with
such reasons for action. With respect to other non-second personal reasons for action,
I can point out their epistemic error. | can say: ‘Look, don’t you realize that doing X
is best for your welfare?’, or ‘Look don’t you see that doing X is what anyone would
have reason to do in your position for the sake of Y?” And, if they accept our
epistemic claims, but still do not comply, | might claim that they are being irrational.
However, ceteris paribus this is where things end. | can’t demand (in some as yet
undefined sense) that they comply. | cannot make a claim upon them and be resentful
if they do not comply. | am ceteris paribus witness to their mistake or irrationality,

rather than a participant.

However, what does it mean to ‘owe’ someone the performance of an action? Stephen
Darwall claims that we can neither explain the meaning nor the justification for
‘owing’ someone the performance of an action in terms of other types of reasons.®%:
The concept of a “second personal reason’, reasons for actions that are owed to others,

can only be defined within a circle of inter-definable concepts. Apart from “second

391 Darwall is explicitly following and broadening the argument of Strawson with respect to reactive
attitudes: Strawson, (2008).
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personal reason’ and ‘owing to someone’, these concepts include ‘second personal
authority’, “valid claim’ or ‘demand’, “moral responsibility’ and ‘accountability’.

Moreover, he contends:

[T]here is no way to break into this circle from outside it. Propositions
formulated only with normative and evaluative concepts that are not already
implicitly second-personal cannot adequately ground propositions formulated

with concepts within the circle.%2

The circle of inter-definable concepts is formed by the following propositions:

First, second-personal reasons invariably arise from the existence of second-

personal authority.

Second, second-personal authority is a distinct kind of practical authority, that

is, the authority to make a demand or valid claim.

Third, exercise of authority to make a demand or valid claim creates a second

personal reason for compliance.

Fourth, a second personal reason for compliance implies a moral

responsibility for doing so.

392 Darwall, (2006), 12.
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Fifth, an individual is morally responsible for compliance if she is

accountable to the addresser.

However, what is accountability’? Darwall simply follows the circle back around:
‘[A]ccountability implies the authority to hold accountable, which implies the
authority to claim or demand, which is the standing to address second personal

reasons.” 3%
It follows, from these claims about meaning, that any theory that seeks to account for
the existence of second personal reasons must, like Locke, presuppose an independent

premise about them. Hence Darwall’s own basic claim:

Basic Second Personal Claim: all individuals have equal second personal

authority in virtue of our status as responsible human beings.

According to Darwall, this proposition can neither be justified nor analysed in any

more basic terms. However, given this basic claim, and the circle of interdefined

terms, Darwall holds a number of other theses:

First, our (equal) second personal authority constitutes our (equal) dignity.3%4

Second, all moral obligation is essentially second personal.

3% Darwall, (2006), 11-2.
3% Darwall, (2006), 14, 33.
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This thesis is meant to follow, assuming that all moral obligations entail that others
may make a demand for compliance, and such demand must be second personal. It

follows that also:

Third, rights are essentially second personal.

This thesis is meant to follow because rights are the ability to make demands of

compliance to moral obligation.

Fourth, second personal reasons ground reactive attitudes.

Fifth, that second personal authority presupposes a “free will’.

In the eyes of many critics, Darwall’s claims about the inter-definable circularity of
second personal reasons only goes to demonstrate a system of mutually re-enforcing
myths. If second personal reasons cannot be analysed and grounded upon the other
types of reasons, then all the worse for the existence of second personal reasons, and
anything else that needs to be defined in terms of them. Perhaps concepts like moral
responsibility and accountability, therefore, have to go, or alternatively they can be

given some revisionist understanding.

The possibility that second personal reasons cannot be analysed and grounded upon
other types of reasons is not a decisive argument against their existence. After all, the
foundations of our normative ontology must involve some concepts that cannot be

analysed or grounded in a non-circular fashion. The concepts of ‘reason’, ‘should’,
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‘normative’, and ‘ought’ themselves appear to have this property. So might ‘right’,
‘wrong’, ‘moral’, ‘immoral’, ‘value’, ‘good’ and ‘bad’. So might ‘agent-neutral’ and
‘agent-relative’; and “for X’s sake’ and “not for anyone’s sake’; and so on. Our debate
is somewhat similar to determining the most fundamental particles in physics. There
IS a virtue to defining the simplest, smallest set of fundamental particles; but there is
also virtue to explaining phenomena. And, if this set is too small to explain a
phenomenon that cannot be otherwise dismissed, then the virtue of simplicity may be
outweighed in favour of positing a larger more explanatory set. Mutato mutandis, the
addition of second personal reasons to the most basic set of entities (and concepts)

may be necessary to explain moral phenomena that cannot be otherwise dismissed.

However, even if the failure to analyse and ground second personal reasons by
reference to other types of reasons is not an argument against their existence, it does
come at a large theoretical cost. This cost is that it becomes impossible to provide any
argument for how second personal reasons are meant to relate to other types of
reasons. Now Darwall agrees with reference to our general moral experience, that
second personal reasons are generally decisive with respect to other reasons. They

override our reasons to perform actions that are not owed to anybody.

The problem for Darwall is that, if second personal reasons can neither be analysed
nor grounded by reference to other types of reasons, then this assertion can be no
more than that: an assertion, a bald assertion. Darwall cannot offer any argument for
why second personal reasons trump other types of reason, apart from simply asserting
that this is the nature of second personal reasons. Without such an argument there is

no way of replying to a philosopher who simply asserts back that second personal

213



reasons, if they exist at all, do not trump other types of reason. For example, many
philosophers simply refuse to hold that, if a contract serves nobody’s interest or end in

itself, then there is any reason let alone a decisive reason to comply with it.

I say all of this to establish the theoretical significance of offering a successful
analysis and grounding of second personal reasons, if possible. | believe that the circle
of inter-definability can be broken into, and thus all second personal concepts can
ultimately be analysed as a particular set of relations between non-second personal
reasons. Further, given this break through into the circle, our basic premises about
non-second personal reasons can justify Darwall’s basic second personal claim, and
the theses following for it. | believe that it is possible given our analysis of Equal
Respect above. In a sense, given our reflections upon our relationship with Kant,
above, this should be no surprise. This is because the many of the concepts that
Darwall is aiming to explicate (such as dignity, right and free will), and the theses that
relate them are Kantian. One way of understanding Darwall’s overall work is as a
free-standing argument for the Kantian structure that we have elaborated above as
necessary for our moral lives, but assuming that Kant failed to provide the grounding
for such a free-standing structure, and in fact assuming that any attempt will fail.

However, | take myself over the last two chapters, to have proven Darwall wrong.

Let us start with the principle of Equal Respect:

Equal Respect: Each individual has decisive reason to promote each

individual’s compliance with her own fundamental authority over herself.
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My foundational analysis that breaks into Darwall’s circle is that of a ‘claim’:

Claim (A, B): A has a claim upon B to do X iff B has decisive reason to

promote X because:

@) B’s promotion of X is necessary for A to comply with her own

fundamental authority over herself in manner Y, and,;

(b) B’s promotion of A’s compliance with her own fundamental
authority over herself in manner Y by B’s promoting X is necessary

for B to comply with the principle of Equal Respect.3®

This analysis explains precisely what it is for B to owe compliance to A. ‘Owing’
performance of an action is not just doing something that one has reason, even
decisive reason to do. Nor is it even doing something that one has decisive reason to
do for someone else. Instead, it is having decisive reason to do something for the sake
of sustaining the equal status of someone’s will (their compliance with their

fundamental authority over themselves).%

3% In other words, | can be construed as a type of ‘will theorist’. See Hart’s claim that the will theorist
maintains that a ‘claim-right” makes the right-holder “a small scale sovereign.” Hart, (1982), 183.

3% Compare Kant’s definition: ‘The concept of right, insofar as it is related to an obligation
corresponding to it (i.e. the moral concept of right), has to do, first, only with the external an indeed
practical relation of one person to another, insofar as their actions, as deeds, can have (direct or
indirect) influence on each other. But, second, it does not signify the relation of one’s choice to the
mere wish (hence also the mere end) of the other, as in actions of beneficence of callousness, but only a
relation to the other’s choice. This, in this reciprocal relation of choice no account at all is taken of the
matter of choice, that is, of the end each has in mind with the object he wants; it is not asked, for
example, whether someone who buys goods from me for his own commercial use will gain by the
transaction or not. All that is in question is the form in the relation of choice on the part of both, insofar
as choice is regarded merely as free, and whether the action of one can be united with the freedom of
the other in accordance with universal law. Right is therefore the sum of the conditions under which the
choice of one can be united with the choice of another in accordance with a universal law of freedom.’
Kant, (1996), 6:230. See also, Weil, Roots (1953) 3: ““A man considered in isolation, only has duties,
amongst which are certain duties towards himself. Other men, seen from his point of view, only have
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One might think at first, that this analysis fails to capture the sense in which A not
only can point out to B that she has decisive reason to act, but that she also controls
the decisive reason, and can demand compliance, pressing the claim, in a way that we
cannot with respect to other reasons that other people have for action. These intuitions

are accounted for by two further implications of our definition.

First, in most cases, A can extinguish her claim with respect to B if this is consistent
with an exercise of fundamental authority over herself. For example, if I lend you my
jumper until a specific point in time, then | have a claim for it back after that point in
time, and you a decisive second personal reason to do so. However, | (and only I)
have the ability to sustain, waive, suspend or extinguish that reason. | might exercise
that ability to extinguish it because | decide that | prefer you wearing it, instead of me.
Or perhaps I don’t, in which case, | won’t. Perhaps it is true that it looks better on you
than me, but I don’t believe so, and thus won’t extinguish the decisive reason. It does
not matter. Regardless of the truth of such first order reasons, or your beliefs about
them, the power remains with me to control the relevant decisive reason that applies
to you. With respect to other types of reasons, we do not have the same type of

control.

Does this mean that A has ‘authority’ over B? That is, some form of *second personal

authority’, that Darwall speaks of? Technically, no.3%” It is true that A generally has

rights. He, in his turn has rights, when seen from the point of view of other men, who recognise that
they have obligations toward him. A man left alone in the universe would have no rights whatever, but
he would have obligations.’

397 In fact, it is an exercise of fundamental authority over oneself. This is because one’s normative
ability to control, use, enjoy, destroy the jumper includes the option of deciding that it best controlled
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the ability to sustain, waive, suspend and extinguish B’s decisive reason. | say
‘generally’, because we might want to leave open the conceptual possibility that there
are some claims that we cannot waive.3® But A does not have the ability to create
such decisive reasons. This is the unique and defining ability of an authority-agent.
This explains why, for example, if | were to grant you permission to step upon my
land, I do not thereby exercise authority over you. You had a standing decisive reason
not to trespass on my land, and then | waived it (perhaps, even conditionally), but that
does not mean | have authority over you. Even if | retract the waiver, | am not
creating a new decisive reason for you to act, but simply resuming the standing

decisive reason that you suspended.

Secondly, if B fails to comply with the principle of Equal Respect, then she creates a
state of affairs where, looking at society as a whole, ceteris paribus each and every
individual’s compliance with their fundamental authority over themselves is not
equally promoted. Now, this is a social failure that everyone has decisive reason to
remedy. This is because everyone, including A herself, has reason to promote a state
of affairs where each (and every) individual’s compliance with her own fundamental
authority over herself is equally promoted. This means that, if B fails to fulfill A’s
claim, then A has decisive reason to either waive the claim (above) or ameliorate it —
either option would promote her fundamental authority over herself, restoring
balance. It follows that she would have the right, if she chooses to make B perform

her action by whatever means best restores a state of Equal Respect.3®® This may

by someone else. We thereby, create new decisive reason for us to not try and use, enjoy, destroy
something we previously could have.

3% Intuitively we might think the right to not be enslaved, the right to a fair trial, the right not to be
tortured are unwaivable. However, the existence of such claims would need to emerge, in a principled
fashion from a more worked out theory of how to achieve Equal Respect, like Equal Sovereignty.

3% More on the relationship between Equal Respect and legitimate coercion at Ch. 7 §1-2.
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include coercion if necessary and consistent with Equal Respect.*®® Coercion is, as
Kant states, ‘a hindering of a hindrance to [equal] freedom’.#%* This explains the
intuitive relationship between a breach of claim-right and the right to coerce

fulfillment.

It follows from this final point that whilst A has a unique concern with and power
over B’s fulfillment of the claim, everyone else in the society also has decisive reason
to ensure B fulfills the claim, or her lack of compliance is remedied. In fact, A has
claim upon them to do so. They owe it to A. This is because, taking everyone else C,

and substituting X for ‘B’s fulfillment of A’s claim’, A can assert:

Community Remedy Claim (A, C): C has decisive reason to promote B’s

fulfillment of A’s claim because:

(c) C’s promotion of B’s fulfilment of A’s claim is necessary for A to
comply with her own fundamental authority over herself in manner

Y, and;

(d) C’s promotion of A’s compliance with her own fundamental
authority over herself in manner Y by C’s promoting B’s fulfilment
of A’s claim is necessary for C to comply with the principle of

Equal Respect.

400 See below, Ch. 7 §81-2.
401 Kant, (1996), 6:231.
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This explains the common idea that all of us have a kind of derivative duty to ensure
that the rightful claims of others are respected by others.*% It explains why second
personal reasons, (I-you like reasons) actually sit necessarily in a web of what we

might call omni-personal reasons (I-we like reasons).

However, having said all this, it should now also be clear that, despite A and B’s
unique relationship to the particular ‘second personal’ decisive reason between them,
B’s reason for action is actually agent neutral. This is because, despite appearances,
we have shown it is really just a derivative application, given her circumstances, of
her more general decisive reason of Equal Respect. Otherwise put, everyone would
have the same reason for action, if they were in the same circumstances. We can show

this by expressing it as a predicate R without any free occurrence of the variable B:

(B, X) (If the promotion of X is necessary to both allow A to comply with her
own fundamental authority over herself in manner X and this is necessary to

comply with the principle of Equal Respect, then p has reason to promote X.

Returning to Darwall’s supposed circle of inter-definable concepts, given this analysis
the circle turns into a line of implications that follow from the independently analysed

and justified concept of a “‘claim.’

First, it is technically false that there is any such thing as ‘second personal

authority’ as a distinct kind of practical authority, that is, the authority to

402 See below, Darwall, and | am my brother’s keeper. See also, Margaret Walker’s discussion of
communal responsibilities for moral repair in Walker, (2006), 29ff.
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‘make’ a claim or demand. Instead, there is a distinct, second personal ability
to sustain, waive and/or extinguish particular decisive reasons for other
individuals basic upon a claim, as defined above. These are defined as ‘second
personal reasons’. However, there is no fundamental ability to create such

reasons for action by determining that an individual should so act.*%

Secondly, the second personal reasons actually subsist until the claim holder
decides to waive, suspend or extinguish them. This means that when a claim
holder ‘demands’ that someone comply with such a reason, they do not create
anything. They merely confirm that they have not waived the second personal
reason. Further, when an individual ‘makes a claim’, or perhaps better,
‘presses a claim’ to the community to enforce an obligation, they are simply
reporting that they have not waived the second personal reason, but it is not
being fulfilled and thus the community’s decisive reason has been triggered by

this state of affairs.*%*

Third, it is true that the second personal reason for compliance implies a
decisive reason for the addressee to comply (in the sense that is of the third

order overriding first- and second-order reason).

Fourth, it is true that the addressee of a second personal reason is accountable

to the addresser. In other words: B is accountable to A for action X iff A has a

403 On how unilateral actions in accordance with Equal Respect can create decisive reasons for others
to act, but still are not exercises of authority, see Ch. 7 §1.

404 This is to say, | do not create a decisive reason for the community to act by going to court to get a
claim enforced, | merely bring that subsisting decisive reason to the community’s attention in an
orderly way that is ideally the best way to secure Equal Respect for everyone in the long run.
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claim-right to X with respect to B. We can also say that: B owes compliance to

A

Finally, I shall also hold that second personal address entails moral

responsibility. However, | shall defer discussion of this claim until chapter 8.

I am also happy to endorse the following theses:

First, our (equal) second personal authority constitutes our (equal) dignity.*%®

Secondly, rights are essentially second personal. This thesis is meant to follow
because rights are the ability to make demands of compliance to moral

obligation.

Thirdly, second personal reasons ground reactive attitudes.

Fourthly, that second personal authority presupposes a “free will’.

It is not clear to me that all moral obligation is essentially second personal. | am more
inclined to define moral obligation as that which we have most reason to do all things
considered. This could arise without any decisive reason to act. However, in our
world this is not only likely to be defined by a decisive reason to act (like R), but also
by decisive reasons to act in compliance of the demands of other in accordance with

Equal Respect. However, only the last are second personal.

405 Darwall, (2006), 14, 33.
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Finally, our analysis allows us to explain a few more aspects of the implications of

attempting to comply with Equal Respect from the Archimedean Point.

First, as we stated above, to determine the distribution of sets of options is not to
determine the scope of each individuals’ physical ability to choose between options,
but instead the scope of each individuals’ normative ability to choose between
options. In other words, we determine the set of options that each individual can
operate within and give themselves decisive reason to choose, in a manner consistent
Equal Respect. We can now see that to determine such a distribution of sets of options
amongst individuals is equivalent, therefore, to determining the distribution of rights
and duties amongst those individuals. These rights and duties demarcate the
boundaries of each individuals’ ability to comply with their fundamental authority

over herself, in accordance with Equal Respect.*%®

Secondly, we can explain two or more such individuals’ ability to contract, and the
reasons to arise from it. A contract involves two or more individuals exercising their
fundamental authority over themselves, in accordance with conditions of Equal
Respect. It is tempting, however, to analyse such an action by holding that each

individual binds herself to perform her side of the bargain, on the condition that the

406 To adapt Finnis, by substituting ‘Equal respect’ for ‘Justice’ (See Conclusion §1): ‘In short, the
modern vocabulary and grammar of rights is a many-faceted instrument for reporting and asserting the
requirements or other implications of a relationship of [Equal Respect] from the point of view of the
person(s) who benefit(s) from that relationship. It provides a way of talking about ‘what is [demanded
by Equal Respect]’ from a special angle: the viewpoint of the ‘other(s)’ to whom something (including,
inter alia, freedom of choice) is owed or due, and who would be wronged if denied that something.’
Finis, (2011), 205.
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other individual does so to. However, this is not correct. It would mean that if an

individual were to fail to comply, the only claim would be against herself.

Instead, a contract operates in this manner. Before a contract, | have the set of options
determined in some manner by a distribution in accordance with Equal Respect from
the Archimedean Point. Included within this set of options will be some conditional
options of the form “X-if-A-says-yes-to-me-doing-X’ and “Y-unless-1-say-to-A-that-I-
shall-not.” When | make a contract A, A fulfills the antecedent condition of the first
type option, and | fulfill the antecedent condition of the second type of option. It
follows that, if A says ‘yes’ to me doing X, and | say that I shall not do Y, then it
follows as a consequence of my initial sets of options distributed consistent with
Equal Respect, that it is consistent with Equal Respect for me to do X, but not .
Further, assuming the inverse position holds for A, it will be inconsistent with Equal
Respect with respect to A’s ability to exercise fundamental authority over herself, if |

do Y. She will, therefore, have a claim against me to not do Y.

7. Responding to the Implausible Bootstrapping Objection

In Chapter 3, we noted that one possible objection to my argument for the liberal
conception of Equal Authority, was that it entailed ‘implausible bootstrapping’.
According to this objection, on the basis of my argument, an individual can come to
have a decisive reason to do something, just because they believe that all things
considered they should to it. This means that the classic ‘conscientious Nazi’ has a

decisive reason to act on his otherwise heinous false beliefs.*°” Surely, this cannot be

407 See, Hare (1965), 130.

223



true, so the objection goes. Therefore, my argument fails. | appear to be in a similar
position to those who in meta-ethics contend that the central ‘ought’ is subjective, in

that we ought to do whatever we believe we ought to do independent of belief.4%

My response to this is fourfold. First, unlike the proponents of the subjective ought, I
can maintain that the central ought is ‘objective’, that is, we ought to do what we have
best reason to do, and what we have best reason to do is a fact. | simply hold that the
fact of our believing that we most reason to do X, all things considered, creates a new
‘objective’ decisive reason to so act, R. Since this creation of a decisive reason is
structurally identical to Raz and Enoch’s own accounts of authority in general, | take

myself to have as an “objective’ an ought as they do.

Secondly, we can now see that, unlike the argument of proponents of the subjective
ought, my argument does not entail that one ought to do whatever one believes she
ought to do independent of belief. It merely entails that we have a decisive reason to
do so. However, it also entails that others also have such decisive reasons, of the same
lexical rank, as well. It does not follow that we have best reason to try to act on them
regardless. Instead, we have established the principle of Equal Respect. This principle
means that whilst we do have decisive reason to comply with our own fundamental
authority over ourselves, we also have decisive reason to promote each and every
individual’s compliance with their fundamental authority over herself. We
demonstrated that the only means of complying with such Equal Respect must be by
reference to an Archimedean Point where all individuals have the same ability to

determine the distribution of sets of abilities across all individuals. Finally, we

408 For a good survey, see, Zimmerman, (2008).
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established that whatever is implied by Equal Respect via this Archimedean Point will
define our rights and duties with respect to one another that override what we

otherwise would have reason to do on the basis of our beliefs.

We have not yet worked out these implications, but we can already establish this
much: the conscientious Nazi will only have decisive reason to act on his heinous,
false beliefs insofar as she respects all other individuals as free and equal — if this is

possible.

Which moves me onto my third point: many views that we take to be heinous are
simply excluded by the proof of the liberal conception itself. For example, insofar as
much of Nazi ideology was fundamentally premised upon the claim that a subset of
rational human beings had fundamental authority over others, the conscientious Nazi
has no reason to act on such beliefs, but instead has reason to reject them on the basis

of the argument | have presented.

Finally, despite this third point, there may still be some false beliefs left that are not
inconsistent with the liberal conception (and, its yet to be defined implications), but
are still quite unsavoury. For example, the conscientious Nazi may still believe that
the value of certain other people’s lives is less, even though he concedes that they
have equal fundamental authority. He might write about their value, ignore those
people on the street, not have them over to parties, or seek to use political institutions
to act in ways that reflect this fact (if that can possibly be made consistent with
continued respect for equal authority). At this point, however, | am simply willing to

bite the bullet. If the conscientious Nazi has truly been conscientious, she would be
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doing what she truly believes she should do, in a manner consistent with the right of
others to do the same: that does not seem too implausible for me, just a little bit

tragic.4®

409 On the concept of tragedy, see Conclusion §2.
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Chapter 5 — The Failure of the Social Contract

Introduction

The aim of this Chapter is to lay to rest the social contract as a plausible response to
the principle of Equal Respect, given our assumptions about reasons. In order to be a
plausible response, a social contract — actual, implied, hypothetical or whatever other
type — would need to offer a means to determine from the Archimedean Point a
particular System of Right — a particular distribution of rights and duties across
individuals consistent with Equal Respect — given certain basic facts about these
individuals. Most importantly, these facts include not merely the natural epistemic
facts, but also the fact of disagreement. This latter fact is that individuals, after all due
reflection, debate and epistemic modesty, are liable to still hold different conceptions

of the good, the full promotion of which are inconsistent.

The first two sections of this Chapter briefly discuss the disconnect between our
question and the theories of Hobbes and Locke. They, therefore, do not offer any
answer it. These philosophers neither share our assumptions about reasons, nor the
principle of Equal Respect as we understand it. They do illustrate, however, the
consequent difficulties of explaining second personal concepts, and in particular the
nature of any obligation arising from the social contract. The third section of this
Chapter presents Rousseau’s Social Contract as a transitional work between Hobbes
and Locke on the one hand, and Kant on the other. In Rousseau’s theory, the principle
of Equal Respect is at least nascent. In the fourth section, | address Kant’s clear
attempt to determine a System of Right consistent with the principle of Equal Respect

from the Archimedean Point. However, since Kant is not ultimately addressing the

227



consequences of epistemic fallibility about first order reasons, his response even taken

mutato mutandis fails us.

Instead, we must turn to Rawls in the last two sections as the philosopher who can
best be interpreted as offering the social contract as a response to the principle of
Equal Respect, given our assumptions about reasons and basic facts. With Rawls’
particular theory in hand, we can demonstrate that any social contract must inevitably
fail in this task. This motivates the development of my own, non-contractualist, theory

of Equal Sovereignty in the next Chapter.

1. Hobbes

As we established in Chapter 1, the social contract tradition is unified by the liberal
conception of Equal Authority. This unity grounds a common question, which we
might characterize as: ‘what reasons for action do we have, given the proposition that
each individual has authority over herself, and only herself?” Drawing upon our very
specific realist assumptions about reasons, in Chapter 3 we have provided reason to
believe that this proposition is true. And, in Chapter 4 we have demonstrated that the
intermediate answer to this question is that the reasons for action that we have in light
of the truth of this proposition, whatever they are, must comply with the principle of
Equal Respect. This, therefore, raises the further question: which reasons comply with

the principle of Equal Respect?

Hobbes, however, never gets to the principle of Equal Respect. His State of Nature,

traditionally understood, is the paradigm of a State of Basic Competition. Each
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individual is driven by self-interested reasons for action: primarily, self-preservation
but also glory, pleasure, and the absence of pain.**° However, as two or more
individual’s self-interested reasons for action conflict, they are drawn into a ‘state of
war’” where the rational pursuit of one’s self-interest is liable to come at the cost of

another’s:

[1]f any two men desire the same thing, which nevertheless they cannot both
enjoy, they become enemies; and in the way to their end, which is principally
their own conservation, and sometimes their delectation only, endeavor to

destroy, or subdue on another.*!!

Realisation of this fact amongst individuals’, therefore, only grounds fear, and further
incentive to buttress one’s self-interest through security. Hobbes’ argument is that, the
best way to achieve such security is by contracting amongst one another to authorize a
sovereign who, with a monopoly on power and thus threat of punishment, gives all

individuals’ sufficient self-interested reason to not interfere with one another.*!?

At least before the social contract, virtually all commentators understand the self-
interested reasons that are determinative of individuals’ action on Hobbes’ view to be
agent-relative.*:® For this reason, individuals’ do not need to comply with any agent-

neutral reason, let alone the principle of Equal Respect. Each individual has no basic

410 views differ, however, as to whether Hobbes is ultimately a monist or a pluralist: Hampton, (1986),
17-19.

411 Hobbes, (1962), 142.

412 Hobbes, (1962), 176.

413 This would appear to follow automatically given the predominant psychological egoist
interpretation of Hobbes, whereby not only are all individuals’ reasons self-interested, they are also
reducible to being mere desires.

229



reason to promote the compliance of others with their fundamental authority over
themselves. This reason would only arise if it served one’s own compliance, by
complying with one’s own self-interest. Hobbes’ State of War is a State of Basic
Competition, where each individual has agent-relative basic reason, all things
considered, to promote states of affairs that may be incompatible. He is, therefore, not

offering a putative answer to our question.

However, it is instructive to note that Hobbes’ claim that we only have self-interested,
agent-relative reasons before the social contract, creates difficulties in understanding
what reasons we can possibly have after the social contract. Hobbes claims that once
we contract with one another to authorize the sovereign, we come under an
‘obligation’ to obey the sovereign. However, if we understand the concept of
‘obligation’ at stake to involve a second personal reason owed to others that can
override our self-interested reason for action, then it is difficult to explain from
whence it has arisen. The only answer, it seems, must be that it arises from some pre-
existing principle of natural law, existing even during the State of Nature, that if one
enters into a covenant, then one is obliged to fulfill it. This answer, however, comes at
a large metaphysical cost. Hobbes would have to admit the existence of a whole new
set of objective, non-self-interested reasons into his ontology.*** For this reason,
many commentators ultimately reject the claim that the concept of ‘obligation’ at
stake is second personal. Instead, it can be read simply as some function upon the
already posited self-interested reasons for action. However, this not only comes at the

cost of failing to explain our intuitions that a contract creates new, over-riding, owed

414 see Hume for arguably the origin of this style of criticism: David Hume, (1963). See also, Taylor,
(1965) and Warrender (1965) who argue that this is precisely what Hobbes does do, at the specific
metaphysical cost of incorporating the existence and fundamental authority of God.
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reasons for action that are not reducible to self-interest, it also cannot explain why
anyone should ever keep the social contract, when contingently it does not serve our

self-interest.

None of these concerns bear directly upon our question. However, they do
demonstrate the difficulties that a social contract theory without a principle of Equal
Respect faces in explaining the very normative force of a social contract. It, thereby,
gives weight to any social contract theory that does include a principle of Equal

Respect.

2. Locke

Locke presents us with the opposite approach. His State of Nature is not primarily a
State of Basic Competition. For Locke, natural law provides us with decisive second
personal reasons for action, in the form of rights and obligations. These second
personal reasons generally preclude a State of Basic Competition arising because, in
cases of conflict, they override our self-interested, agent relative reasons of self-

preservation,*'® and convenience:

The state of nature has a law to govern it, which obliges every one: and
reason, which is that law, teaches all mankind, who will but consult it, that
being all equal and independent, no one ought to harm another in his life,

health, liberty, or possessions.1

415 Unless, it is read as an agent-relative duty to God or all others.
416 Arguably, he even appears to include an agent-neutral reason to act, which is the preservation of
mankind: Locke, (2003), 2" T, §6.
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A State of Basic Competition may arise in a situation where two or more individuals’
self-preservation is incompatible. However, unlike in Hobbes’ State of Nature the
assumption is that this is unlikely to arise so long as each individual otherwise
complies with natural law. Furthermore, where an individual’s preservation of life,
liberty and possessions is secure, an individual has a reason to promote the
preservation of the rest of mankind, which might be interpreted as an agent neutral or

universally applying second personal reason.**’

So Locke starts with a much larger metaphysical palette than Hobbes’ (at least on the
pre-dominant view), with the simple bald assertion of the existence of second
personal reasons, in the form of the rights and duties of natural law, constraining our
other reasons for action in a way that is (generally) compatible with one another. This
largely precludes any State of Basic Competition and upon this framework, we might
even supervene a conception of ‘Equal Respect’: defined as each individual’s reason
to comply with the pre-defined set of rights and obligations owed to one another in
the State of Nature. This would be the inverse of the definition we have presupposed,
whereby our rights and obligations are defined by our compliance with a pre-defined

principle of Equal Respect.

Fear and insecurity arise in the State of Nature not as with Hobbes because of a State

of Basic Competition where individuals complying with reason are liable to be drawn

417 Locke, (2003), 2" T, §6: ‘Every one, as he is bound to preserve himself, and not to quit his station
willfully, so by the like reason, when his own preservation comes not in competition, ought he, as
much as he can, to preserve the rest of mankind, and may not, unless it be to do justice to an offender
take away or impair his life, or what tends to the preservation of life, the liberty, health, limb, or goods
of another.’
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into performing incompatible actions. Instead, it is because individuals failing to
judge correctly the reasons they have for action attempt to perform actions
incompatible with each other or those otherwise complying with natural law. Each
fallible individual aims to administer conflicting conceptions of natural law as she
sees it. It is this conflict, without having an authoritative umpire to judge between
conceptions, that is, liable to create a state of war, threatening our self-interest. This
threat to self-interest (as well as other attendant ‘convenience and inclination’)#18

gives each individual reason to enter the social contract.*!°

The difficulty for Locke, and the most important disanalogy between his position and
ours, however, is as follows. As we shall come to emphasise also, Locke does indeed
take the epistemic difficulties in ascertaining the true reasons that we have for action
in the State of Nature seriously. Whilst he is more keen to emphasise the problem of
partiality in interpreting one’s own case as the real source of these difficulties, he does
recognize that individuals will differ in what they judge to be true our reasons for
action. However, although each individual must judge for themselves their true
reasons for action in the State of Nature, unlike on our position, an individual does not
thereby create a new reason to act in accordance with that judgment that would
override what they otherwise had reason to do independent of belief. Instead, if an
individual judges incorrectly, and acts upon that judgment (to punish someone else for

example), they act unjustly and contrary to reason. Where there is no more superior

418 |_ocke, 2" T, §77.

419 Locke, 2™ T, §21: “To avoid this state of war (wherein there is no appeal but to Heaven, and
wherein ever the least difference is apt to end, where there is no authority to decide between
contenders) is one great reason of men’s putting themselves into society, and quitting the state of
nature: for where there is an authority, a power on earth, from which relief can be had by appeal, there
the continuance of war is excluded, and the controversy is decided by that power.’
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judge on earth, there remains a judge in heaven. And we remain answerable ‘at the

great day, to the supreme Judge of all men.”4%°

In other words, Locke does not hold our view that the domain of each individual’s
fundamental authority over herself encompasses the ability to override any first order
reasons for action, by merely coming to have a justified belief. Instead, Locke’s view
appears to be that the domain of each individual’s fundamental authority over herself
is limited to acting within one’s natural rights. Thus one can exercise that authority by

binding oneself to not pursue one’s self-interest in an otherwise rightful manner.

This, however, creates a prima facie problem for Locke. If an individual can only
exercise her fundamental authority over herself within the domain of her existing true
natural rights and permissions, then how does she have sufficient fundamental
authority to make a social contract that putatively empowers a sovereign to
definitively interpret these natural rights, including presumably when this
interpretation might be wrong? To do so would, by hypothesis, be ultra vires. | cannot
exercise a limited authority to authorize someone to expand that authority, by
incorrect interpretation, to be larger than it originally was. The only solution I can
attribute to Locke is the following background presumption. Let us assume that all
natural rights and obligations are structured such that, what is ultra vires for one
individual is intra vires for another. Thus it is beyond my natural right to trespass
upon your property, but it is within your natural right to grant me permission. Thus, if
all rights-holders and those under obligation collectively contract to give the

sovereign authority to interpret and enforce natural law, then the latter’s authority will

420 | ocke, 2™ T, §21.

234



cover the field since any and all power that existed would, by hypothesis, have been

delegated.

This solution is as good as it goes, for Locke. However, it demonstrates the limits of
his theory. It does not work if we deny the assumption that what is ultra vires for one
individual is always intra vires for another. On many conceptions of the good,
individuals have obligations to God, to children, to animals, to justice and other
agent-neutral values, and even to other rational individuals, that no individual has the
power to release us from. No social contract, therefore, on Locke’s assumptions could
delegate authority to a sovereign to define these obligations in a manner that gives us

a new overriding reason to act.

So whilst, unlike Hobbes, Locke is willing to bite the metaphysical bullet and expand
our initial moral ontology to include second personal reasons, his theory only works if
we presume those second personal reasons are of a very specific type: that is,
whatever action is ultra vires for one individual is intra vires for another to permit. In
other words, his social contract theory cannot be easily separated from his more
particular assumptions about the content of natural law, and used to explain a social
contract amongst those who do not share these assumptions. It is a social contract
motivated by the fact of epistemic disagreement, but only very limited epistemic

disagreement.

3. Rousseau

235



For our purposes, Rousseau can be represented as a transitional figure within the
Social Contract tradition, as it moves from being based upon agent-relative, self-
interested reasons within the state of nature of Hobbes and Locke, to the agent-neutral

reason of Equal Respect in Kant.

On the one hand, Rousseau explicitly shares Hobbes and Locke’s assumption that,
when individuals with Equal Authority enter the social contract, they are acting upon
self-interested, agent-relative reasons for action: ‘[The] aim of the political

association . . . is the preservation and prosperity of its members.” 4%

On the other hand, Rousseau treats our status as one another’s equals in the liberal
sense, that is, being subject only to one’s own authority (qua ‘free’), not merely as a
status from which one may authorise the derivative authority of the state. Instead, it is
also a capacity,*?? one’s ‘noblest faculty’, the ‘most precious of all . . . gifts’,*?3 that
must be retained at all cost, and continually exercised both outside and within the
state. Further, whilst Rousseau clearly understood there to be agent-relative, self-
interested reasons for retaining and promoting our own fundamental authority over
ourselves, he also has at least one plausibly agent-neutral reason. Our fundamental
authority over ourselves is essential to our moral nature. Without it, we cannot hold
each other to account as responsible agents: ‘[t]o renounce one's freedom is to
renounce one's quality as man, the rights of humanity, and even its duties. ... Such a

renunciation is incompatible with the nature of man.”#?* The nascent idea that our

421 Rousseau, (2004), 111.9.4. See also, 1.6.1-4. Arguably, it also is meant to promote self-development
and independence, see, 1.8.1. Note, Cohen, 2010), 44-50.

422 Rousseau, (1997), 140.

423 Rousseau, (1997), 178.

424 Rousseau, (2004), 1.4.6.

236



fundamental authority over ourselves is a different kind of reason for action is
reflected in Rousseau’s statement of the ‘fundamental problem to which the social

contract holds the solution’:

How to find a form of association which will defend the person and goods of
each member with the collective force of all, and under which each individual,
while uniting himself with others, obeys no one but himself, and remains as

free as before.*®

Here, unlike the obviously self-interested, agent-relative reasons of self-preservation
and prosperity, each individual’s freedom is a lexical limitation that constrains their
promotion. Further, the question is framed from a neutral perspective: our collective

task is inter alia to promote the fundamental authority of each and every individual.

In this way, the principle of Equal Respect (where each individual is aiming to
promote each and every individual’s compliance only with their authority over
herself) begins to emerge within what would otherwise be simply articulation of
acting within a State of Basic Competition (where each individual is aiming to

promote their own possibly competing self-interest).

We might follow Hegel in remarking that the “principle of freedom [understood as the
promotion of each individual’s compliance with their fundamental authority over
herself] emerged in Rousseau, and gave man, who apprehends himself as infinite, this

infinite strength. This provides the transition to the Kantian philosophy, which

425 Rousseau, (2004), 1.6.4.

237



theoretically considered made the principle its foundation.”#?® The novelty in
Rousseau’s work, on this view, is not the principle of freedom, qua being only under
one’s own authority (as we have shown that is far older than Rousseau) but actually
the principle of freedom qua that each individual has agent-neutral reason to promote

each and every individual’s authority over herself within a social system.

I stake no further interpretative claim than to say that the principle of Equal Respect is
at least embryonic in Rousseau, and suggesting that reading Rousseau as somewhat
caught and confused between a State of Basic Competition contract and an Equal
Respect contract, might explain some of the ambiguities in his thought.*?” My aim is
primarily substantive. Thus, insofar as Rousseau’s work is tied to our self-interested,
agent-relative reasons as the ‘fundamental problem to which the social contract holds
the solution’, I have not much to say beyond the points | have made above with

reference to Hobbes and Locke.

However, insofar as we can treat the ‘fundamental problem’ as a state of Equal
Respect, we can treat Rousseau’s advocacy of a direct democracy as a possible
response. To restate Equal Respect from the Archimedean Point, we all have decisive
reason to promote a state of affairs where each individual has the same ability to
determine the distribution of sets of abilities. Rousseau’s majoritarian direct

democracy looks very much like a plausible solution.*?

426 Hegel, (1892), 402.

427 The incipient emergence of such an over-riding agent neutral reason would at least help explain how
the general will (qua agent-neutral reason) is not reducible to the will of all (qua the collection of
agent-relative reasons).

428 perhaps even necessary, which would explain the claim that ‘the articles of this contract are so
precisely determined by the nature of the act, that the slightest modification must render them null and
void; they are such that, though perhaps never formally stated, they are everywhere the same...’:
Rousseau, (2004), 1.6.5.
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There are, at least, two arguments for majoritarian direct democracy as a

comprehensive means of complying with the principle of Equal Respect.*?°

The first argument is an epistemic argument. It attempts to establish that when the
state exercises its ability in compliance with the belief of majority of individuals, it in
fact exercises its ability in compliance with the belief of all individuals. This
argument rests upon each and every individual believing that not only that
Condorcet’s Jury Theorem (or something like it) is valid, but also that its premises are
true in this context. If each individual believes the validity and soundness of the Jury
Theorem, then they will believe that majoritarian direct democracy is the best means
of identifying the truth. As such, each individual will believe that whatever policy this
procedure produces is the best course of action, all things considered, and hence, by
complying with that course of action, each individual would comply with their
fundamental authority over herself. However, the solution only works if, via the
democratic procedure, each individual comes to agree entirely about what is best.
However, this presupposes that all individuals believe that the validity and soundness
of the Jury Theorem (or its equivalent).**° If they do not, then they will not
necessarily take the majority to be an epistemic authority, and hence are liable to have
a contrary belief as to what they have reason to do all things considered, independent
of belief. In such a case, following the decision of the majority will not always
promote those individuals’ fundamental authority over themselves. Thus, the

argument fails.

429 One can also make an aggregative argument, but see on utilitarianism Ch. 4 84,

430 Insofar as the validity of the Theorem, and some of the premises will concern non-moral facts, see
below on the application of Equal Respect to individuals given disagreement about non-moral facts,
Ch. 7 84.
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The second argument attempts to establish that each individual having the same
ability to vote is equivalent to each individual having the same ability to determine
the distribution of sets of abilities. However, this argument would only work if having
the same ability to vote were equivalent to having the same ability to be a member of
the majority, since only the majority has the ability to determine the distribution of
sets of abilities. Now this would be true, if we were defining an individual’s “ability’
as independent of their particular conception of the good, and merely to the ability’s
exercise to turn upon their particular conception of the good. Thus each individual has
the same ability to be member of the majority, depending on their conception of the
good. However, this is inconsistent with the principle of Equal Respect. Equal
Respect demands that each individual, given their particular conception of the good,
has the same ability to determine the distribution of sets of abilities. Thus a person
who does not share the majority’s conception of the good does not have the ‘ability’,

in the relevant sense, to be a member of the majority. Thus, the argument fails.

These two arguments for direct democracy as a comprehensive means of complying
with Equal Respect fail. There is, however, another far more limited argument for
democracy in the case of determining what to do with what I shall call “isolated

common goods.’ | deal with this in Chapter 7 §3.

Before moving to Kant, however, there is one more instructive point to make here.
Rousseau clearly thought that the fact that each individual had contracted to establish
a democratic procedure was a necessary condition of its legitimacy. After all, “if there

were no earlier agreement, how, unless the election were unanimous, could there be
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any obligation on the minority to accept the decision of the majority?’#3! As such, he
often presents the underlying reason for obeying the state formed by the social
contract, as one of ‘obligation’ that arises because of the contract. This, however,
creates for Rousseau, as with Hobbes and Locke, the problem of second personal
reasons. Seemingly, he must rely upon some principle of natural law that gives each

individual second personal reasons to obey a contract.

However, if we read Rousseau to be responding to the principle of Equal Respect,
then this problem disappears, and the role of the “social contract’ itself changes. It is
no longer an exercise of each individual’s authority over herself that gives rise to new
second personal reasons for action. Instead, it is a way of modeling the implications of
the principle of Equal Respect that already exists. And thus, in the way that we have
discussed in the previous chapter, second personal reasons can be defined and
justified by reference to these implications. Moving from Rousseau onto Kant, this
explains how the social contract need only be hypothetical, and not at all actual. It is
purely a ‘device of representation’, a tool for working out pre-existing reasons, rather

than itself being the origin of those reasons.*%2

4, Kant

Kant is the first philosopher within the social contract tradition to clearly articulate the
principle of Equal Respect, and understand the social contract purely as a way of

representing the reasons for action that it implies. As we established in the last

431 Rousseau, (2004), 1.5.3: “In fact, if there were no earlier agreement, how, unless the election were
unanimous, could there be any obligation on the minority to accept the decision of the majority?’
432 Kant, (1996), 8:297; Rawls, (1985), 237. See also, above Ch. 4 §2, below 85 and Ch. 7 §2.
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chapter, this emerges from an argument with great structural similarity to our own,
despite our different substantive premises about reasons. Kant, therefore, faces the

same question as us: how do we best comply with the principle of Equal Respect?

Kant’s answer is, of course, the Categorical Imperative. He gives it at least three
formulations (which themselves, are subject to purportedly equivalent sub-

formulations): 433

Universal Law Formula: Act as if the maxim of your action were to become

by your will a universal law of nature.*3

Humanity Formula: Act that you use humanity, whether in your own person or
in the person of any other, always at the same time as an end, never merely as

a means.*%®

Autonomy Formula: The idea of the will of every rational being as a will

giving universal law.*%®

As we stated in the last Chapter, we can take the Humanity Formula effectively as a
statement of the principle of Equal Respect, rather than what follows from it.*3’

Further, the Autonomy Formula can be understood as a statement of the Archimedean

433 We might also add the ‘Kingdom of Ends Formula “act in accordance with the maxims of a member
giving universal laws for a merely possible kingdom of ends™’: Kant, (1996), 4:439.

434 Kant, (1996), 4:421; 4:436

435 Kant, (1996), 4:432.

436 Kant, (1996), 4:431. Or formulated, as an imperative: ‘Not to choose otherwise than so that the
maxims of one’s choice are at the same time comprehended with it in the same volition as universal
law’: 4:440.

437 See above, Ch. 4 §5.
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Point of Equal Respect. The Universal Law Formula, by contrast, presents us with a
putative rule determining, for any individual, the particular reasons for action that

comply with Equal Respect from this Archimedean Point.

Here is not a place to offer an account of the plausibility of the Universal Law
Formula, given Kant’s own assumptions about our reasons for actions. | only remark
that, insofar as we assume that all people have the same first-order reasons (qua
desires or reasons of self-interest), then the Universal Law Formula more plausibly
entails a harmonious congruence with respect to what each individual would will in
accordance with the Universal Law Formula. Each and every individual would act as
if the maxim of their action were to become by their will a universal law of nature,

and those universal laws would, plausibly, be identical.

The only point that | wish to make, therefore, with respect to the Universal Law
Formula is that if we replace Kant’s own assumptions about reasons for action with
our own, this does not follow. This is because we cannot assume that, given the fact of
disagreement, our beliefs about our first order reasons for action, and hence our
respective decisive reasons for action R, will be the same. Each individual may
submit their reasons for action R to the Universal Law Formula, but this would only
lead to a harmonious congruence if each and every individual shared the same

conception of the good.

In this way, the Universal Law Formula fails to comply with the principle of Equal

Respect from the Archimedean Point. It fails to ensure that each individual has the

same ability to determine the distribution of sets of options across all individuals,
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because each individual acting in accordance with the Universal Law Formula would

undermine the distribution of sets of options determined by the others.

We need a response to Equal Respect that is consistent with the fact of disagreement.
In order to find the social contract tradition’s best attempt to do so we must turn to

Rawls.

5. Rawls’ A Theory of Justice

Rawls states that the aim of the doctrine of justice as fairness, the doctrine that he puts
forward in A Theory of Justice, is to generalise and carry ‘to a higher level of level of
abstraction the traditional conception of the social contract.”**®® He makes clear that
the point of continuity with the social contract tradition in general is that the state
must comply with the “principles that free and rational persons concerned to further
their own interests would accept in an initial position of equality defining the
fundamental terms of their association.” This is a clear statement of the ambition,
shared by all social contract theorists, to justify the state in a manner consistent with

the liberal conception.

However, where Rawls must be interpreted as departing from the social contract

tradition in general and, like us, following Kant in particular, is in presupposing the
principle of Equal Respect. Rawls never explicitly articulates the principle of Equal
Respect. However, | want to argue that he needs it to justify his claim that the social

contract is only binding if it is made from behind a veil of ignorance in the original

438 Rawls, (1971), 3. For reasons, that he does not entirely explicate, Rawls excludes Hobbes (7).
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position. It is this device that means, whilst each individual seeks to comply with their
own fundamental authority over herself in making the contract, she does so in a
scheme that ensures each and every individual’s fundamental authority over herself is

equally promoted, that is, Equal Respect is putatively achieved.

According to Rawls, the original position ‘corresponds to the state of nature in the
traditional theory of the social contract.”#® The principles decided upon within it
reflect what “free and equal persons would assent to under circumstances that are
fair.”44° Most importantly, and with the greatest novelty, Rawls defines fair
circumstances to include a “veil of ignorance’, whereby no individual knows his place
in society, class, or status, nor his fortune, talents or disabilities, intelligence, strength
and the like, nor even their own conceptions of the good or special psychological
propensities.**! However, neither Hobbes, Locke, nor Hobbes advocated such a
device, or any equivalent, within their accounts of the state of nature. Why does

Rawls take it, therefore to be necessary?

Rawls puts forward a number of arguments for the veil of ignorance.

First, sometimes Rawls, remarks that the veil of ignorance is necessary to achieve a
‘unanimous choice’.** It is hard to see how this is any argument at all. If, as the
anarchist may argue, our status as free and equal individuals precludes the state

because we cannot arrive at a unanimous choice, then all the worse for the state.**?

43 Rawls, (1971), 12.

440 Rawls, (1971), 13.

441 Rawls, (1971), 137.

442 Rawls, (1971), 140.

443 Note, Nagel does not make this mistake: ‘It is a consequence of the account of political legitimacy |
have proposed that legitimate government will not always be possible.” Nagel, (1991), 169.

245



Second, Rawls sometimes claims that the veil of ignorance and thus the principles of
justice it produces are ‘justified’ because ‘they would be agreed to in an initial
situation of equality.”*** However, Rawls cannot mean any equality in any dimension.
He appears to mean equality in the dimension of fundamental authority. However, as
we have established, that only leaves us in the position of the Hobbes, Locke and
Rousseau. Rawls may mean ‘equality as identity’ (which is effectively what he
achieves with the original position). However, this certainly does not follow without

further argument from our status as free and equal in the sense that we have defined it.

Third, Rawls clearly claims that the veil of ignorance is necessary for “fairness’ but he
appears to define fairness by reference the original position and its veil, rather than

vice versa.**®

Fourth, Rawls claims that we reached this ‘most favoured description’ of the original
position by reflective equilibrium. As a consequence, they seem most ‘reasonable’. 4
In order to achieve reflective equilibrium, we begin with ‘generally shared and
preferably weak conditions’ and assess the results for strength and coherence with our
‘considered convictions of justice’.**” We seek to appropriately revise those
convictions if plausible. However, where there are irresolvable discrepancies we must
go back and revise our initial conditions, and repeat the process until we reach
equilibrium. Arguably, the approach put forward in this thesis is more axiomatic.

However, it is sufficient to note the following. First, if Rawls seeks to rely upon our

444 Rawls, (1971), 21. See, 19.
445 Rawls, (1971), 12-3.

446 Rawls, (1971), 17, 18.

47 Rawls, (1971), 20. See, 48ff.
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coherence with our disparate considered convictions to justify the veil of ignorance,
then he is no longer providing an argument that follows from the liberal conception
itself. He is broadening his set of fundamental assumptions. Secondly, it is just not
clear that the particular conditions of the veil of ignorance are what would emerge
from a properly carried out process of reflective equilibrium. The opposing views of
Hobbesians, Lockeans, libertarians and others, should be enough alone to establish

this.

Finally, and most compellingly, Rawls claims that the veil of ignorance eliminates
what ‘seems arbitrary from the moral point of view’.*#8 It is an attempt to ensure that
decisions made in the original position are not corrupted by arbitrary facts. It is an
attempt to represent a particular aspect of our ‘equality’, that is, ‘as creatures having a

conception of the good and capable of a sense of justice.”#4°

However, all Rawls appears to mean by facts that are “arbitrary’, are facts that are not
reasons for action, or at least not relevantly weighty or overriding reasons for action.
If this is true, then all Rawls’ argument amounts to is the claim that individuals must
always act in accordance with what they have reason to do all things considered. In
particular, we must comply with agent-neutral reasons for action that constrain our
agent-relative self-interested reasons for action. However, we do not need a veil of
ignorance in an original position to define such actions.**® We just need to work out

what our reasons for action actually are.

448 Rawls, (1971), 15.
449 Rawls, (1971), 19.
450 This point is also made by Dworkin, (1973), 503-4.
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Rawls’ considered view appears to be that something like this is correct. The original
position is, ultimately, just a useful model for working out the agent-neutral reasons
that we have, which will constrain our agent-relative reasons, without our working out

being influenced and corrupted by irrelevant facts about ourselves:

Thus, that the parties are symmetrically situated is required if they are to be
seen as representatives of free and equal citizens who are to reach an
agreement under conditions that are fair. Moreover, one of our considered
convictions, | assume, is this: the fact that we occupy a particular social
position is not a good reason for us to accept, or to expect others to accept, a
conception of justice that favors those in this position. To model this
conviction in the original position the parties are not allowed to know their
social position; and the same idea is extended to other cases. This is expressed
figuratively by saying that the parties are behind a veil of ignorance. In sum,
the original position is simply a device of representation: it describes the
parties, each of whom are responsible for the essential interests of a free and
equal person, as fairly situated and as reaching an agreement subject to

appropriate restrictions on what are to count as good reasons. !

The problem for Rawls is twofold. First, once the original position is just a device to
model our exclusion of false reasons for action when designing just institutions, it is
not clear why we need a contract to agree on the true reasons for action when
designing such institutions. Surely, the issues are purely: what are those true reasons?

The idea that we would need to agree upon these reasons and their implications, in

%1 Rawls, (1985), 237.
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order for them to be true reasons and be true implications, appears to be not merely

redundant, but deeply misleading.

Presumably, Rawls’ response is that the contractual position models his
constructivism about reasons themselves.**?> Somehow we make reasons for action by
agreeing that they exist. However, this puts Rawls in an unnecessarily controversial
position about the true nature of reasons. It is perhaps the one he held in A Theory of
Justice but definitely wants to be agnostic about as he moves towards his position in

Political Liberalism.

Regardless, and most importantly, whether Rawls must assume constructivism about
reasons or not, he takes the contractual position and the veil of ignorance at least to be
consistent with (and hopefully entailed by) the liberal conception. However, as we
have established, in and of itself, the liberal conception entails that each individual
has fundamental authority not only with respect to their beliefs about their agent-
relative self-interested reasons for action, but also with respect to their beliefs about
their agent-neutral reasons for action. However, as we have discussed above, this will
lead to disagreement about agent-neutral reasons for action. Yet, Rawls cannot allow
such disagreement, because we will simply disagree on the principles that should

come out of the original position.

If Rawls holds the liberal conception, then none of the arguments above establish that
the original position and its veil of ignorance are entailed by it. In fact, without further

argument, they are inconsistent with it. What could this further argument be?

452 Rawls, (1980).
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A Theory of Justice has no explicit answer. Rawls, however, gets closest at the very
point where he aims to make most explicit his debt to Kant. In this passage, he
explicitly claims that his conception of justice-as-fairness reflects the high point of

contractarian tradition found in Kant.*>® He states:

Kant held, I believe, that a person is acting autonomously when the principles
of his action are chosen by him as the most adequate possible expression of

his nature as a free and equal rational being.***

However, if one were to adopt such principles on the basis of one’s social position,
natural endowments or other “arbitrary’ factors excluded by the veil of ignorance, then
Kant would hold that one was not acting autonomously. The reason, Rawls suggests,

is that under the Kantian conception, individuals do not merely have:

[Clomplete freedom to choose the principles they wish ... they also have a
desire to express their nature as rational and equal members of the intelligible
realm with precisely this liberty to choose, that is, as beings who can look at
the world in this way and express this perspective in their life as members of a

society.

It is this move of abstraction not merely from one’s self-interested, agent-relative

reasons, but to one’s status as one of many beings who has an overriding reason to

43 Rawls, (1971), 252.
454 Rawls, (1971), 253.
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exercise their liberty to choose (qua fundamental authority), that gets close to
expressing the principle of Equal Respect that Rawls needs.**® | am not admitting that
the original position is the best interpretation of Equal Respect. In fact, as I shall
argue, 1 do not think it is. But without accepting the principle, Rawls cannot even

begin the argument he needs to justify the original position.

One final note: in his critique of the original position, Dworkin makes many of the
same points | have made above, and also argues that Rawls, therefore, must be
presuming some principle of ‘equal respect’. More precisely, ‘[W]e might say that
individuals have a right to equal concern and respect in the design and administration

of the political institutions that govern them.”4%

Dworkin never defines what ‘equal concern and respect’ means precisely. He claims
that it remains “abstract’. Following what | have said in the first Chapter, | would
argue it remains unacceptably incomplete, and should be completed in the manner

that | have defined.

However, what Dworkin has got correct is the subtle shift, from the liberal conception
—all individuals are free and equal — to his principle of equal respect — all individuals
have a right to equal concern and respect. Suddenly, the point of view is that of the

supposedly agent-neutral government working out how to respect individuals of

45 |t is precisely the idea of reciprocity qua between the idea of impartiality, and the idea of mutual
advantage that Rawls needs. See, Rawls, (1993), 50.

4% Dworkin, (1973), 531. Nussbaum’s Rawls exegesis also attributes to him a principle of equal
respect, see Nussbaum (2011), 17: “‘Rawls suggests a deeper reason why citizens will endorse political
liberalism and its method of avoidance, even though they may believe their own doctrine to be correct
and the others incorrect. The reason is that they respect their fellow citizens, and respect them as
equals.’
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whom the liberal conception is true. This is the point of view of the principle of Equal
Respect. I only differ from Dworkin, first in establishing that the principle of Equal
Respect only arises because of the truth of the liberal conception. And secondly, 1 do
not assume that there is any government with authority justified yet to act upon this
principle. Instead, each individual must so act in a way that leads to the establishment

of such government.

6. Political Liberalism and Public Reason

A Theory of Justice claims to inherit the social contract tradition. However, as we
have discussed, the social contract tradition is a manifestly divided and inconsistent
tradition to inherit. Each of the major philosophers that we have so far highlighted
aims to solve a slightly different problem. Hobbes is seeking to determine the best
means of maximizing self-interest in a State of Basic Competition. Locke is seeking to
determine the best means of primarily preserving the rightful attainment of self-
interest (that which is authorized by natural law) given that other individuals are
prone to act to threaten such self-interest by misjudging natural law. Rousseau offers
us a transitional phase which both reflects some amalgam of the aims of Hobbes and
Locke, as well as a new concern to comply with Equal Respect. And finally, Kant is
focused entirely upon offering a theory of Equal Respect, but unlike Locke does not
worry about individuals having conflicting views about what reasons they truly have

for action.

A Theory of Justice, | have argued, must be read as primarily following Kant in

aiming to offer a determination of a System of Right in accordance with the principle
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of Equal Respect. Further, it makes an improvement upon Kant, by explicitly dealing
with the fact that we disagree about the nature of individual good, that is what is good
for ourselves. However, it fails to deal with the fact of disagreement beyond the
nature of individual good, that is, to deal with the fact that we disagree not only about
the agent-relative reasons of self-interest that we each have, but also inter alia agent
neutral reasons. We have different views as to what makes a good society and
community. We disagree about how much we should interfere with lives of others to
make those lives better. We disagree about whether a Theory of Justice offers the

correct way to deal with disagreement about agent-relative reasons.

In short, we need a theory that takes the fact, nascently articulated by Locke, that we
are liable to disagree about any reasons for action, any aspect of the good, and asks
the question, emergent in Rousseau, and fully formed in Kant and a Rawls’ Theory of
Justice, how given this fact (amongst others) do we determine our rights and duties in
accordance with the principle of Equal Respect? This is our question. It is the question

that flows given our arguments across Chapter 3 and 4.

And, in Political Liberalism, the social contract tradition finally addresses it:

[T]he problem of political liberalism is: How is it possible that there may exist
over time a stable and just society of free and equal citizens profoundly
divided by reasonable though incompatible religious, philosophical, and moral

doctrines?*®’

457 Rawls, (1993), xviii. See also: Rawls, (1993), xxviii: ‘Political liberalism sees its form of political
philosophy as having its own subject matter: how is a just and free society possible under conditions of
deep doctrinal conflict with no prospect of resolution?’
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Central to this articulation of the basic problem is Rawls’ concept of the ‘reasonable
comprehensive doctrine’. A ‘reasonable comprehensive doctrine’ is a comprehensive
doctrine that can be held by a ‘reasonable’ individual**®. A ‘reasonable’ individual,

has a very specific meaning in Rawls’ terminology. She has two aspects.

The first aspect defines what it is to be a ‘reasonable individual’. She is a person who
has the two moral powers to a sufficient degree to be free and equal citizen in a
constitutional regime, and who has the willingness to propose fair terms of

cooperation and to abide by them if others do.**°

The two moral powers are a capacity for a conception of the good and a capacity for a
sense of justice. | shall take the first power to be the capacity to conceive of a
conception of the good as we have defined it. I shall take the second power to be the
capacity to act in accordance with whatever decisive reasons for action we may have

in virtue of sharing the first power.

The idea of “fair terms’ is meant to encapsulate the idea of reciprocity, which lies
‘between the idea of impartiality, which is altruistic (as moved by the general good),
and the idea of mutual advantage understood as everyone’s being advantaged with
respect to one’s present or expected situation as things are’. | shall take this to be a
Rawlsian statement of the principle of Equal Respect, which reaches precisely the

middle ground between impartiality and mutual advantage, by implying that each

458 Rawls, (1993), 58-9.
459 Rawls, (1993), 55.
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individual has an overriding reason to promote a system where each individual,

including herself, can equally respect reason as they understand it. As Rawls states:

[R]easonable persons, we say, are not moved by the general good as such but
desire for its own sake a social world in which they, as free and equal, can
cooperate with others on terms all can accept. They insist that reciprocity

should hold within that world so that each benefits along with others. 4%

The second aspect is a corollary of the definition. A reasonable individual accepts the
‘burdens of judgment’. The burdens of judgment are defined by Rawls as “an account
of the sources, or causes, of disagreement between reasonable persons’ who manifest
the first aspect. It includes matters to do with conflicting and complex evidence that is
hard to assess, different weightings given to the same considerations, the inherent
vagueness of concepts, the inherent individualization of values, and more. | shall take
this to be a more detailed account of the nature and causes of the fact of structural

fallibility detailed in the last Chapter.

However, Rawls’ error, | believe, is to define the burdens of judgment by reference to
a set of reasonable individuals, rather than vice versa. In my theory, explicated above,
it is the existence of the fact of structural fallibility amongst beings with the two

moral powers that justifies our free and equal status.

Assuming that, given these definitions we are on all fours with Rawls as to the basic

problem of politics, what is Rawls’ suggested answer?

460 Rawls, (1993), 50.
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Rawls has a substantive and a procedural answer. His substantive answer is his
freestanding conception of political liberalism. It is a system that involves a number
of “basic liberties’, the difference principle, the distributional metric of primary goods
and other features. Rawls uses the original position as a device of representation to

generate these substantive components.

This substantive answer, however, is only justified according to Rawls because, he
believes, it would be the outcome of a legitimate procedure. It is his procedural
answer, therefore, that is doing all the most important justificatory work. It is this
procedural answer, therefore, which first and foremost must be assessed as a plausible

conception of Equal Respect.

Rawls’ procedural answer involves two dimensions. The first is that of ‘overlapping
consensus’. The second is that of “public reason’. These two dimensions manifest the
same procedure for identifying (or constituting) legitimate state authority. However,
the former reflects its operation with respect to the initial basic structure and
constitution of a society; 6! whilst the latter reflects its operation with respect to the
dynamic, ongoing governance of particular issues within that society given its
structure and constitution. In my explication and critique, 1 shall focus upon the
overlapping consensus. However, given this relationship | take my comments to apply

mutato mutandis to public reason also.

%1 Rawls, (1993), 149.
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Rawls states that an overlapping consensus over a substantive answer to the basic
problem (like his own) arises where reasonable individuals (that is, those with by
definition reasonable comprehensive doctrines) ‘endorse the political conception, each
from his own point of view.” Let us seek to explore precisely what Rawls may mean

by such ‘endorsement’.

Now, Rawls makes special pains to assure us that he does not mean some kind of
‘modus vivendi’. A modus vivendi, would simply be a pseudo-agreement whereby
individuals agree to behave in certain ways, given the balance of power between
them, but their reasons for so conforming remain purely their judgments based on
their first order reasons. As such if the balance of power were to change, some
individuals may no longer have reason all things considered to conform to the

principles of such agreement.*62

An overlapping consensus, Rawls states, instead of a being a mere modus vivendi, is
endorsed on ‘moral grounds’.#®® However, what are these ‘moral grounds’? | believe

that Rawls actually equivocates between three different modes of endorsement.

First, and most prominent in Rawls’ explications of the idea of an overlapping
consensus, individuals endorse a substantive conception if and only if they take it to
be grounded upon and consistent with their own (comprehensive) conception of the

good:

462 See, Rawls, (1993), 145, 147.
463 Rawls, (1993), 147.
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All those who affirm the political conception start from within their own
comprehensive view and draw on the religious, philosophical, and moral
grounds it provides. The fact that people affirm the same political conception
on those grounds does not make their affirming it any less religious,
philosophical, or moral, as the case may be, since the grounds sincerely held

determine the nature of their affirmation.*%*

The nature of this endorsement appears to be one of convenient consistency between
one’s conception of the good and that of others. In short it seems to solve the belief
conflict at the heart of the basic problem, not by denying conflict of beliefs per se, but

by denying that the reasons for actions that they entail conflict.

There are two important problems with this conception of endorsement.

First, and perhaps most strikingly, Rawls completely abandons the social contract
tradition. This type of overlapping consensus is a form of epistemic agreement (or at
least epistemic consistency) between individuals about the basic structure of society.
It is not a practical agreement. More precisely, the fact of endorsement itself gives
rise to no further reasons to act. It simply, and conveniently means, that whatever
reasons we had to act in the first place are consistent. It follows, further, that drawing
upon our discussions of second personal reasons above, individuals have completely
different reasons for complying with the law than the social contract theorists
normally hold. Each individual will comply with the law because it best promotes

what they believe to be their first order reasons for action. Individuals will not comply

44 Rawls, (1993), 148-9.
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with the law because they believe they owe it to others, in a set of reasons arising

from the principle of Equal Respect.

Second, and most damagingly, it just seems to be empirically implausible that all
reasonable individuals could so agree. In fact, if it were the case, the whole basic
problem of politics, it seems, would disappear, or at least drift into obscurity. In truth,
and as Rawls elsewhere states, our disagreements are ‘deep and profound’. It may be
the case, however, that Rawls expects the qualification of ‘reasonable’ individuals
here, to do a lot of work. It would narrow down the set of individuals to those who

could so agree.

However, this does not follow from my definition of reasonable individuals. Nor, do |
believe it follows from Rawls’ unless he substitutes the definition of ‘reasonable’
above for another that, by definition, ensures agreement. However, then the
procedural justification is separated from our premises, and we need a new
justification for such a definition of ‘reasonable’; that is, one that will radically shrink
the set of “free and equal’ individuals in our society. | can see no justification in

Rawls’ own work.

A second conception of ‘endorsement’, however, runs through Rawls’ presentation of
the idea of an overlapping consensus, which in part meets some of the deficiencies of
the first conception. This conception takes individuals to be acting from the principle
of Equal Respect. Individuals on this conception of endorsement do not aim to find
resources in their own conception of the good to support the substantive conception as

a whole. Instead, they look to the substantive conception to see that it supports the
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equal promotion of their respective conceptions of the good. In this way, they look to
support the substantive conception because it best promotes all individuals respecting
reason as they judge it to be, which is the overriding reason for action that all

individuals have.

This second conception of endorsement is evident in Rawls’ claims about how we
come to compromise and shape our own views, reciprocally, and how the justificatory
basis of such actions lies in drawing upon our mutual conception as reasonable
individuals.*%® Such agreement would be second personal, and thus would give rise to

right kind of overriding reasons to comply with the law.

The problem with this conception is that it is just unlikely that such practical
agreement would be that deep. Rawls’ substantive conception contains universal,
public laws such as the right to freedom of speech. However, different individuals
will take such rights to promote their conceptions of the good to different degrees, if
at all. This is likely to arise with virtually any bundle of universal rights. This gives us
reason to believe that any plausible conception of Equal Respect must finely
individuate rights different bundles of which can be compared as equal across
different conceptions of the good. We shall explore this suggestion in the next

Chapter.

The third and final conception of endorsement that, vaguely, runs through Rawls’

presentation of the idea of an overlapping consensus, is that all individuals must agree

45 Rawls, (1993),158-164.
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upon our fundamental and basic premises and whatever follows deductively from

them. For example, at one point Rawls states:

The preceding account says that the consensus goes down to the fundamental
ideas within which justice as fairness is worked out. It supposes agreement
deep enough to reach such ideas as those of society as a fair system of

cooperation and of citizens as reasonable and rational, and free and equal.*%

The final conception is incredibly important and valid. However, ‘endorsement’ must
be read in a normative rather than purely descriptive sense. In other words, it
recognises that if our fundamental and basic premises are true (which we take them to

be), then we must accept principles that follow from them.

The most important thing about principles established in this way, therefore, is that
actual agreement, amongst actual individuals, is no longer a necessary procedural test
for validity. Either, as a matter of objective truth, these principles follow from our
basic premises, or not. We may be wrong about such matters, but given our own
premises about reasons and natural epistemic fallibility explored in the first chapter,
this does not matter for action. We have an overriding reason to act in accordance

with such beliefs, no matter what they are. ¢

This conception of endorsement is important, but it is also very limited. It will not

justify the entire substantive conception that Rawls puts forward. However, as | shall

466 Rawls, (1993), 149.
467 See Ch. 2 85 and Ch. 3 85.3.
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discuss in the following chapter, we may be able justify certain rights like freedom of
speech, and habeas corpus etc., as principles that follow are necessary preconditions
for Equal Respect, regardless of whether all individuals agree upon them, and

regardless of whether they promote each individual’s conception of the good equally.

This may seem strange and very un-Rawlsian. And indeed it is. Rawls took
descriptive agreement to be a necessary condition of valid principles all the way
down. This meant that he took the fundamental premises of political liberalism which
he claims establishes the procedural justification manifested in the overlapping
consensus, to itself be answerable to its own procedural justification. In this way,
political liberalism is circular and self-justifying in nature. Further, Rawls’ moral
theory becomes intertwined with his constructivist meta-ethics and moral

epistemology. This moves has left Rawls open to traditional charges of relativism.

I reject this self-reflexive move entirely. We are all free and equal in the sense that we
all have fundamental authority over ourselves, and only ourselves. This is a
proposition | believe to be true, independent of whether others endorse it or not. In
other words, I believe all other individuals with a fallible conception of the good have
the same, equal, fundamental authority as me. However, this does not entail that each
individual has some kind of equal authority (epistemic or practical) with respect to
that claim itself. You have the same fundamental authority as me, whether you

believe it or not! And the same can be said of any proposition that follows deductively
from the liberal conception. This includes Equal Respect. It includes the principle that
anything we endorse in the second, contractualist, sense will be legitimate. And, it

includes whatever else | can so derive deductively.
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Laying out such principles is the task | set myself in the next chapter. I shall call the

theory they constitute Equal Sovereignty.

263



Chapter 6 - Equal Sovereignty

Introduction

For there is not ordinarily a greater sign of the equal distribution of anything
than that every man is contented with his share.

—Hobbes, Leviathan*6®

In the last Chapter, we established that the Social Contract Tradition, culminating in
Rawls’ Political Liberalism, fails to offer a plausible way of determining a System of
Right in accordance with the principle of Equal Respect from the Archimedean Point,
given the fact of disagreement. In short, without consensus amongst individuals the
Social Contract Tradition fails; and, there is no likelihood of consensus in our world

at least.

This chapter puts forward an alternative solution. | shall call it Equal Sovereignty. In
short, Equal Sovereignty may be dubbed a theory of “divide and rule’ (although not to
be understood in the conventional sense). The intuition behind it is that, if two or
more individuals with fundamental authority cannot agree what to do in a domain,
then one promotes each individuals” fundamental authority over herself by simply
dividing that domain into equal parts, and letting each individual have supreme
authority within her own domain.*®® It works from the Archimedean Point because the

manner in which it determines the ‘equality’ of each part is equivalent to giving each

48 Hobbes, (1962), 141 [Ch. 13.2].
469 For other examples of this intuition at play, see Hobbes, (1962), 164-5; Miller, (1999), 234; Hare,
(1965), 119.
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individual the same ability to divide the domain. However, it requires no consensus in

doing so.

Equal Sovereignty is an attempt to comply with the principle of Equal Respect. As
such, it is a theory of fundamental authority. However, with some emendation,
Equality Sovereignty makes use of the “hypothetical auction-insurance’ distribution
mechanism that Ronald Dworkin’s advocates as a theory of ‘Equality of
Resources’.*’® However, it is important to keep in mind that the theory I put forward

is fundamentally different to Dworkin’s in three ways.

First, the foundation of Dworkin’s theory is the claim that it best shows ‘equal
concern’ for a state’s citizens. As | have argued in Chapter One, ‘equal concern’ is
essentially a manifestation of basic equality as Equal Value.*’* Equality of Resources,
therefore, is an attempt to best respect the fact that the individual good of each person

is of equal value.

Equal Sovereignty, however, seeks to best respect basic equality as Equal Authority
through the principle of Equal Respect. It does not rely upon any claim about the

nature of individual good, or any perfectionist theory.

Secondly, and as a consequence of the first difference, Dworkin’s theory is still
situated in the general debate about “distributive justice’ as it is traditionally

understood. This is as a theory of how the ‘goods’ of a society, and the “costs and

470 Dworkin, (2000), chi 2; originally, Dworkin, (1981c).

471 See, Ch. 1 82, and §2.3 in particular for Dworkin’s own understanding of what ‘equal concern’
means. See also, Ch. 1 §4.4. with respect to Dworkin’s old composite concept ‘equal concern and
respect” which he dumps by Dworkin, (2000) and (2013).
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benefits’ of various actions, should be distributed. Whilst Dworkin’s theory
specifically seeks to distribute ownership in a way that is neutral between people’s
different conceptions of individual good, its aim is still to thereby bring about a just

distribution of such individual good (however it is conceived).

Equal Sovereignty, by contrast, as a theory of authority is about the distribution of the
right to rule and the consequent obligations that we have to one another. It gives rise
to a consequent, justified, distribution of welfare, but this is a contingent by-product

of the theory rather than its purpose.*’2

Finally, perhaps the most basic concept of Equality of Resources is that of personal
responsibility.*”® Dworkin aims to design a theory of distributive justice properly
sensitive to what we should be responsible for and what we should not. In this way,
Dworkin’s Equality of Resources presupposes a prior account of what true
responsibility is which he then claims to justify the distribution of resources he

recommends.

Equal Sovereignty does not presuppose any conception of responsibility. In fact, as
we shall see, it justifies the distribution of resources both antecedent and consequent
to individual choices without relying upon any claim about responsibility. It aims to
justify such a distribution on the basis that it complies with the principle of Equal

Respect. However, once this is achieved, as I shall explore in the final chapter, we can

472 Arrow notes that the market can be conceived as a means of making social decisions that is an
alternative to voting: ‘In capitalist democracy, there are essentially two methods by which social
choices can be made: voting, typically used to make “political” decisions, and the market mechanism,
typically used to make “economic” decisions ... The methods of voting and the market ... are methods
of amalgamating the tastes of many individuals in the making of social choices.” Arrow, (1951), 1-2.
473 Dworkin, (2011), 3.
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do something quite remarkable. Having not used a prior conception of responsibility
to justify the just distribution of resources, we can instead define a conception of
responsibility by such a just distribution of resources. The conventional relationship

between responsibility and distributive justice is inverted.

In this Chapter, | shall first draw a useful distinction between the Impersonal and
Personified World. Secondly, | shall sketch the hypothetical auction-insurance
scheme of Equality of Resources. Thirdly, | shall establish why the distribution of
rights and duties with respect to the Impersonal World (that is, outside our bodies)
amongst individuals in accordance with the hypothetical auction complies with Equal
Respect. Fourthly, I shall establish why the distribution of rights and duties with
respect to the Personified World (that is, our bodies) amongst individuals in
accordance with the hypothetical insurance scheme complies with Equal Respect.
Finally, I shall explore how to realize the implications of this combined hypothetical
distributive mechanism can be realized in our actual world in a manner compliant

with Equal Respect.

1. The Impersonal and Personified World

In this Chapter, we shall be articulating a theory that aims to comply with Equal
Respect by “dividing the World up’ into different but equal domains in which each
individual is sovereign, hence ‘Equal Sovereignty’. However, before doing so, we
need to clarify the notion of “division’, the extent of the domain of the World, and an
important sub-division between the ‘Impersonal’ and ‘Personal’, since for reasons that

we shall come to later, they require different distribution mechanisms.
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When we speak of “dividing the World up’ and “distributing’ its ‘resources’, we are
not speaking of the division and distribution of physical objects per se. Instead, we
are speaking of the division and distribution of rights and duties with respect to those
physical objects. As we established at Ch. 4 82 these rights and duties demarcate the
boundaries of each individual’s ability to comply with her fundamental authority over
herself. They demarcate the scope of each individual’s normative ability to choose
between physical options. Thus whilst we might speak of dividing up and distributing
the resources of a desert island, strictly speaking we mean that we are distributing
rights and duties with respect to that island, including for example, the right for one
individual to exclude all others from certain part of it, and the duty of all others to

obey.

Now what is domain of the “World’, for our purposes?

First, there is what we might call the Impersonal World, that is, the World excluding
the physical bodies of other individuals. This impersonal world includes the lands,
seas, air, trees, fruit, space, and anything else inanimate. It may also include
animals.*’* Inter alia, therefore, Equal Sovereignty must define what a division of

such rights and duties over this Impersonal World that complies with Equal Respect.

However, the World as a whole also includes individuals themselves. It includes the
physical instantiation of those beings who are “free and equal’. We have limbs,

organs, knees, hearts, brains, endorphins, antibodies, bacteria and other molecules. I

474 See, below, Ch. 7 85.
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am also going to include experiential objects such as pains and pleasures that,
presumably, supervene in some way upon the other physical objects of the world

(such as, endorphins, serotonin etc.). Let us call this the ‘Personified World’.

Presumably, once again inter alia, we want a theory of Equal Sovereignty to account
for the rights that we have with respect to our bodies, and the duties that others have
to observe them. It might seem odd to say that we want to account for our rights and
duties with respect to pleasures and pains. However, first, such rights are merely a
function of the bodies upon which they supervene; and secondly, it is not that odd
when we come to consider rights with respect to damages, or hurt, which are rights

and duties with respect to pleasures and pains.

What, however, I am not including in the “World’ qua the conjunction of the
Impersonal and Personified World, by stipulation, are our beliefs about it. These
include our beliefs about non-normative matters, but most importantly our beliefs
about normative matters, that is, what we have reason to do. The reason for this is that
I cannot have a right that you believe one thing or another, nor can you be under a
duty to me to so believe. Nor can you or | have a right to believe one thing or another,
in any strict sense. We have epistemic reasons to believe one thing or another, not

normative reasons.*’®

2. Dworkin’s Equality of Resources

475 Of course there are controversial cases, for example, Pascal’s Wager. However, | presume that these
cases can be worked out in way that does not undermine the general principle. See, Parfit, (2011), 432;
Broome (2013), 94-6.
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Nominally, Dworkin’s fundamental claim is that ‘Equality of Resources’ is achieved
within a domain if and only if people have equal bundles of the resources (qua rights
and duties) measured by the ‘special metric of opportunity costs’.#’® This metric fixes
the value of a bundle of resources that one person has as the value that others forgo by
her having it.#’” Dworkin presents this proposition as if it were an independently
identifiable outcome. However, really it merely defines whatever outcome arises
given a specific procedure. This procedure is that defined by the ‘no-envy test’. It is
also proven analytically, 4’8 that if we allow people to determine exactly which
resources they want to make up their own bundle, then any equal distribution,
measured by opportunity cost, will satisfy a ‘no-envy test’, that is, no person will

envy another person’s bundle of resources relative to their own.

In order to illustrate the operation of this procedure to generate this outcome,
Dworkin introduces a heuristic model. This model involves a fictional island society
constituted by survivors of a shipwreck. All these survivors have arrived upon the
otherwise deserted island at the same time with nothing. They must decide upon the
principles to govern the distribution of the island’s ‘external resources’ (roughly what
I shall call the impersonal world), as well as the distribution of the costs and benefits
of each survivor’s own ‘internal resources’ (roughly what I shall call the Personified
World), that is, their respective own personal characteristics such as disabilities and

talents.

476 Dworkin, (2000), 149.
477 Dworkin, (2000), 149.
478 Foley, (1967); Pazner, E., and Schmeidler, D., (1974); Varian, (1974).
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Dworkin describes the principles that this society should adopt to distribute these
external and internal resources with opportunity cost as a metric. These principles are
designed with an eye to two phases of the island society’s history. First, they are
designed to achieve equality of resources ‘ex ante’, that is, before market interaction
involving the use, consumption and investment of resources begins. Secondly, they
are designed to preserve this initial equality of resources ‘ex post’, that is,

diachronically, after such market interaction commences.

In order to satisfy these aims, Dworkin’s strategy is to describe a procedure that
establishes a specific ex ante distribution of rights and duties, which equalises
people’s ‘circumstances’, such that no matter what subsequent use, consumption and

investment “‘choices’ people then make ex post, equality will be preserved.

Dworkin establishes this ex ante distribution of rights and duties with the help of two

mechanisms.

The first is a hypothetical auction. The aim of this auction is to determine a prima
facie equal distribution of external resources. Since the shipwrecked survivors have
no pre-existing, supervening rights to any of the external resources found on the
island, we achieve an equal distribution of these resources, if we first distribute an
equal number of some valueless item (clamshells) as a currency to each person, and
then allow them to bid for external resources, or parts thereof, in return for that
currency. In this way, people will obtain the resources that they want at the value of

their opportunity cost to the next highest bidder, and since each person will only have
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the same amount of currency, they will only be able to obtain the same share of

resources as valued by this opportunity cost.

The second ex ante mechanism is a hypothetical insurance scheme designed to
achieve an equal distribution of the costs and benefits of each survivor’s internal
resources. Since internal resources are not physically transferable like external
resources, Dworkin aims instead to equalise the costs and benefits of these
resources.*’® He does this by using the hypothetical insurance scheme to determine ex
ante certain rights and obligations, which fall differentially upon each survivor as a
function of their differential internal resources. These rights and obligations then
effect transfers of external resources ex post, with the aim of ‘balancing out’ the costs

and benefits of the non-transferable internal resources over time.

This hypothetical insurance scheme itself has two parts. The first deals with
‘disabilities’ (or ‘handicaps’ as Dworkin calls them). The second deals with ‘talents’

(or more accurately, the lack thereof).

The disability insurance scheme places people in a hypothetical position of ignorance
where they consider themselves at equal risk of suffering disabilities from birth or
later in life as the product of brute bad luck.*®° Assuming that each person roughly
knows the odds of the equal risk, each person is then given the opportunity to insure

against each disability at a market insurance rate. By Dworkin’s own express

47° Dworkin, (2002), 123.

480 Dworkin, of course, has to offer an account of what ‘luck’, ‘brute luck’ and “brute bad luck” are.
This has been a point of much debate in the ‘luck-egalitarian’ literature (eg. See, Hurley, (2003)).
However, the rough intuitive idea will suffice us here for simply sketching Dworkin’s theory, since our
own theory does not depend upon the concept.
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stipulation, the hypothetical market insurance will act like a conventional insurance
market, where the price will be not only a function of risk and the risk-aversion of
buyers, but also competition amongst insurers, the insurers’ overheads and profit

motives.*8!

The talent insurance scheme is slightly different. It is true that Dworkin does analyse
talents as the inverse of disabilities. Someone who has less of a particular talent than
someone else has a disability relative to that other person.*®? Given this analysis, one
might consider that (the lack of) talents could then be treated in the same way as

disabilities.

However, Dworkin rejects this suggestion. He argues that there is an intolerable
indeterminacy created by trying to imagine someone deciding what they want to buy
in an insurance market based upon their ambitions given ignorance about their talents.
Our ambitions will always be partially a function of the limits and possibilities created
by all of our internal resources. Dworkin argues that this indeterminacy is manageable

with respect to ‘disabilities’. However, it is unmanageable with respect to ‘talents’.*33

For talents, therefore, Dworkin proposes an alternative insurance model. According to
this model, people are not ignorant of their talents (or lack thereof) but are ignorant of
their economic rent. They know the income structure that will exist in their own

society, but not where their talents will place them upon it. Under these conditions,

481 Dworkin, (2002), 110.
482 Dworkin, (2000), 92.
483 Dworkin, (2000), 94.
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people will be offered the chance to insure against not having ‘an opportunity to earn

whatever level of income, within the projected structure, the policyholder names.’ 484

In conclusion, Dworkin claims that the combination of the hypothetical auction and
the two-part insurance scheme is sufficient to ensure resources are distributed equally
across a society according to the metric of opportunity cost. By definition, therefore,

‘equality of resources’ is achieved.

3. Equal Sovereignty in the Impersonal World

Dworkin took the fundamental justification of Equality of Resources to be that it
complied with basic equality as equal concern. As | argued in Chapter One and Two,
this is but a version of Equal Worth.*% | do not believe that he is successful in this
project, but this not strictly speaking relevant to our current task.*%® Can the core
ideas, the engine of Equality of Resources — its no-envy procedure, and its auction
and insurance realization, perhaps with adaptations — be justified as compliant with

the principle of Equal Respect from the Archimedean Point?

I want to start by assessing the hypothetical auction as a device for achieving Equal
Respect in the Impersonal World. Or, more accurately, because our sets of options at
any point in time are always, in part, defined by what we, as corporeal beings are able

to do with them in the Impersonal World, I shall hold the Personified World as a

484 Dworkin, (2000), 94.

485 See, Ch. 1 §2.3; and Ch. 2 §6.

486 Dworkin’s theory of Equality of Resources is open to a number of critiques as a theory of Equal
Worth (which I it is not open to if interpreted in the manner | present, that as a theory of Equal
Authority). See, for example: Cohen, (1989); Anderson, (1999); Roemer, (1996).
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constant. | shall assume that we all hold precisely the same personal characteristics,
and as a result the only difference in our sets of options can derive from the different

rights and duties that we have with respect to the Impersonal World.

To restate our aim:

Archimedean Point of Equal Respect: a state of affairs where each and every
individual has the same ability to determine the distribution of sets of options

with respect to all individuals.

At the beginning of Dworkin’s auction, each individual is given an equal amount of
some in itself valueless currency with which to buy resources under the constraints of
the auction. Under this scheme, therefore, each individual has the same ability to
acquire rights and duties with respect to the domain of the Impersonal World as any
other individual — whatever rights and duties A can acquire, so can B, C or anyone
else. Those rights and duties demarcate the domain in which each individual has a set
of options to comply with her own fundamental authority over herself. She can do X,

Y or Z action within her rights, to achieve J, K, or L physical outcome.

Now on this picture, no individual has the ability to determine the entire distribution
of all sets of options across all individuals. However, contrary to what the Kantian
social contract theorists appear to have thought, this is not what the Archimedean
Point demands. The Archimedean Point merely demands that each individual has the

same, even if not absolute, ability to determine the distribution of sets of options with
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respect to all individuals.*®” In this way, the procedure of the auction and the no-envy
solution it produces, comply with the principle of Equal Respect from the

Archimedean Point.

Now, each person has this same ability. How will they exercise it? When each
individual is choosing between possible domains qua bundles of rights and duties,
they will be choosing between various first order reasons for action (as believed) that
they will be able to comply with. They cannot comply with all first order reasons that
they believe they have, because the size of their bundles are limited by the size others.
Each person, therefore, will choose from the possible bundles available, that which
allows them to comply with what they believe to be the most important first order
reasons for action. This weighting itself is simply a part of their respective
conceptions of the good. So, presuming each individual has a different conception of
the good, each individual will exercise their identical abilities differently. However,
each will promote their compliance with their own fundamental authority over

themselves as much as possible giving each other individual the very same ability.

One important note: we can call the outcome of this process a “distributive equality’
of sorts: an equal distribution of rights and obligations measured by the special metric
of opportunity costs. However, to call this an ‘equality’ requires a qualification. It is

actually the supervenience of a cardinal function over an entirely ordinal function.

487 Note, whilst giving everyone the same zero ability to determine the set of options with respect to all
individuals would be consistent with the Archimedean Point itself, it would not be consistent with
compliance with the principle of Equal Respect from the Archimedean Point, which demands that we
promote each individual’s exercise of their fundamental authority over themselves from the
Archimedean Point. Since offering no ability to exercise fundamental authority over oneself is a failure
to promote such exercise, then giving everyone zero ability fails to comply with Equal Respect, if one
can promote such exercise.
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The auction procedure reflects the fact that Equal Respect from Archimedean Point is
achieved not by distributing equal shares of anything per se, but instead by
individuals having the same ability to choose between bundles of rights and
obligations. Exercising this ability they rank bundles, ordinally, but never necessarily
cardinally, least of all in cardinal functions across conceptions of the good. The
‘equality’ of the clamshells just reflects the sameness of this ability, but it is wrong to

assume that the first clamshell necessarily ends up being “worth’ as much as the last.

How then has a theory of sameness emerged from the principle of Equal Respect?
Equal Respect simply states that each individual has decisive reason to promote each
individual’s fundamental authority over herself. By the principle of sufficient reason,
this means first and foremost that each individual has decisive reason to promote each
individual’s fundamental authority over herself to the same extent. In domains where
such sameness relates to scalar properties, then this principle would give rise to

equalities. However, here this is neither necessary nor the case.

4. Equal Sovereign Individuals

In the last Section, | demonstrated that the basic principles of Equal Sovereignty
divided the World in a manner compliant with the principle of Equal Respect under a
certain assumption. That assumption was that all individuals had the same personal
characteristics, their Personified Worlds were identical. They had the same abilities
and disabilities, strengths and weaknesses, talents and burdens to bear. In this way, we
sought to hold our abilities in the Personified World as a constant, to define Equal

Sovereignty and its compliance with Equal Respect in the Impersonal World alone.
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However, to complete our articulation of Equal Sovereignty we must now lift this

assumption. When we lift the assumption, and incorporate the fact that all individuals
have different talents and disabilities into our model, the hypothetical auction over the
Impersonal World operating by itself, no longer entails compliance with the principle

of Equal Respect.

The reason for this is as follows. Equal Respect demands that we promote each
individual’s fundamental authority over herself. In the last Chapter, we established
that this is achieved where each individual has the same ability to determine their set
of options in the world. Accepting this, we then pointed out that, given our
presumption of identical personal characteristics, each individual would have this
same ability to determine their set of options in the world through the hypothetical
auction. Given precisely the same rights and duties with respect to the Impersonal
World, individual with the same personal characteristic could perform the same
actions to realize the same outcomes. The possible ‘sets of options’ that were
available to them, therefore, were same. Thus, their ability to chose between these sets

could be the same.

However, once we drop our assumption and incorporate our fact of corporeal
difference, the hypothetical auction no longer achieves this result. This is because our
different natural talents and disabilities mean that, with any given bundle of rights and
duties over the Impersonal World, we have very different sets of options. What I can

do with the same bundle of Impersonal World resources may be very different to you.
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We can divide these differences, usefully, into two categories.

First, I simply may be able to do things that you cannot, and vice versa. | may be able
to take the same set of resources and craft a piano and play Beethoven’s Ninth. For all
your efforts, you may have no such ability. Thus, that option cannot be available to
you. However, with the very same resources you may be able build a beautiful home,
whereas | can hardly lift a non-felt hammer. Thus, when exercising our respective
abilities to select out bundle of rights and duties in the hypothetical auction,
regardless of how we exercise it, Piano-playing is an option open to me and not you;
home-building is an option open to you and not me. We thus cannot be said to have

the same ability to determine our set of options.

Secondly, assuming market interactions after the hypothetical auction, our different
abilities used with our resources, or contracted under service to others, may have
different market rents. In other worlds, we have different options to acquire more
rights and/or duties, and thus more options to perform more actions. The initial

difference is amplified.

So what to do? How can we adapt our model of ‘divide and rule’ so as to account for

our natural differences?*8

488 |t is worthwhile noting here, that the natural differences | am discussing her are entirely general. |
require no classification of natural differences that constitute ‘natural disabilities” or ‘natural talents’.
The value of such differences, and whether they hold one back or not, is entirely in the eye of the
beholder. Further, we seek to address the concerns behind the ‘social model of disability’. (See, Barnes
and Mercer, (2003), 71-2). This social model of disability recognises that the negatives of many human
characteristics that we currently identify as ‘disabilities’ are actually the result of the way other humans
construct the rest of the world. For example, many of the negatives of being in a wheelchair are simply
because many areas of the world have been made (or left) wheelchair inaccessible. Our theory seeks to
make sure that costs of such human decisions is incorporated into the market, either incentivising
society to eliminate such disabilities or appropriately compensating those who suffer them
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4.1.  Suggestion 1: An ‘Auction of Persons’ and The Principle of

Personification

In the last Section, we established that we could apply the principles of Equal
Sovereignty to the Impersonal World by means a Walrasian auction. Could we

possibly expand this auction to include the Personified World?

Dworkin and others have dismissed this idea out of hand. A picture conjured up is one
of bodies being carved up at the butcher’s table of justice to be distributed equally
amongst our otherwise abandoned souls. However, this is not a necessary
consequence of such an auction. It is not necessary if we remember to distinguish
between ownership and possession. The owner of an object may allow someone else

to possess that object, presumably at some market cost.

We might, therefore, conceive of a world, not of self-ownership but self-possession.
A world where our bodies, or parts thereof, are effectively ‘leased’ to us by their
beneficial owners. How could such a distribution of ownership and possession be

achieved by auction?

Let us assume, that from the same position of ignorance described by Dworkin,
instead of running his hypothetical insurance scheme, we conduct a hypothetical
auction of the ownership of the Personified World. This auction will determine who
owns what bundle of personified resources, in a way that achieves ex ante a no envy

distribution of personified resources that, will presumably hold ex post.
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Once the “veil of ignorance’ is lifted, it will be revealed who possesses what
personified resources. People would not necessarily own their own personified
resources, but would own some personified resources somewhere amongst the
population. Where people do not possess their own personified resources, within an
ex post market, they can approach the owner with two options. They can either seek to
buy ownership of their own personified resources from the owner, presumably in
exchange for other resources; or they can lease their personified resources from the
owner for a time period. If the owner and possessor cannot reach agreement, the
owner has the right to terminate the benefit that the possessor gains from the
personified resource, perhaps by ordering it to be destroyed. However, both owner
and possessor have major incentives to come to some agreement, because destroying

the personified resource is the worst outcome for both.*8°

Predicting the outcome of this market would entail a complex game theoretic model
involving multiple simultaneous actors interacting amongst one another. The ability
of the possessor of one personified resource to pay consideration to its owner will
depend, inter alia, upon the ability of the possessors of other personified resources
that the initial possessor, herself, owns to pay consideration; and so also for those
possessors, and so on. Presumably, it would be in everyone interests to ultimately

craft some institutional response to facilitate market equilibrium.*®° However, it is

489 In fact, for the owner to destroy any internal resource, would probably entail collateral damage to
other internal resources owned by other owners, entailing compensation. Thus she would actually make
a financial loss on carrying out her threat.

490 1t would not necessarily find equilibrium because of asymmetry between me having the ability to
perform X, and me having the ability to order you to do X, or using your body to perform X.
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unnecessary for our instant purposes to ascertain what such an ex post market would

look like, or the appropriate institutional response.

This model of lessor self-possession appears absurd and macabre. Surely it cannot be
a part of any plausible theory of justice? However, within the framework of Equal
Sovereignty, these are not in themselves valid reasons to dismiss it. A valid reason is
one that works with the basic premises that of Equal Sovereignty itself. I shall call this

reason, the Principle of Personification.

The liberal conception of Equal Authority holds that all individuals are equal in the
sense of each individual having fundamental authority over herself, and only herself.
The principle of Equal Respect demands that we promote each individual’s

fundamental authority.

To have authority (fundamental or otherwise) over oneself, however, is to have the
ability to determine how one should act in a manner that gives one a decisive reason
to so act. Presupposed, therefore, by this most basic of propositions is the idea that we
are actors. We are agents in the world with the ability to act upon our conceptions of
the good. Furthermore, we are diachronic beings. We are actors over time, whose
conceptions of the good we may expect to change over time. In this way, we are

trustees of our capacity to act today for ourselves in the future.

Any set of principles, therefore, that seeks to realise the principle of Equal Respect in

our world, must as a necessary precondition, account for our continuing existence as

actors. Without being actors, we vanish as free and equal individuals.
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My claim is that a form of minimal self-ownership is necessary to be an actor in the
World. Self-possession is not sufficient. It is not that self-possession comes at a cost,
but rather that it gives another the right, if they so chose, to maim, control or destroy
one’s personified body. That other’s right, therefore, undermines the capacity of one
to be an actor in the World through that body, to respect reason as one believes it to
be. No system of Equal Respect, therefore, including Equal Sovereignty can allow for
one individual to have the fundamental right to another’s body. Nor can it allow that
individual to have a permission to harm or destroy that body. In this way, we justify

that any such a theory must presuppose a principle of minimal self-ownership.

What are the limits of the principle?

The principled limits are those drawn by whatever is necessary for us to be an actor in
the World. One might argue that this is in fact quite limited. After all, surely I do not
need all my limbs? All my organs? Perhaps, one day we will live in a world of
possible Frankensteins: perfectly envy free bodies stitched together with the needle of
distributive justice. Perhaps, we might. | will not seek to defend the idea that such a
principle of minimal self-ownership would apply in such a bizarre world. If justice
demands the bizarre in bizarre circumstances, then all the better for the world of

science fiction.

For our world, I shall assume that the Principle of Personification entails typical rights

of ownership over our physical bodies, such as the right to exclude others from use,

trespass or destruction of our bodies.
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4.2.  Suggestion 2: Ex post no-envy

The Principle of Personification, therefore, acts as transcendental constraint on
whatever theory of Equal Sovereignty we put forward. However, the Principle of
Personification, given our corporeal differences, undermines the hypothetical auction.
The auction by itself cannot give individuals the same abilities to choose their set of
abilities, and thus it fails to comply with Equal Respect. How else might we modify

the auction, but also incorporate the principle of personification?

If we cannot transfer rights and duties with respect to our personal bodies, one
possible suggestion is that we aim to compensate via what we can transfer, that is,
rights and duties with respect to the Impersonal World. The aim would be to engage
in some form of adapted auction, or other procedure, whereby everyone’s final total
bundles of the Neutral and Personified World satisfy the no-envy test, although
everyone’s respective rights and duties of self-ownership are necessarily a part of
those bundles. The idea is that no matter what natural abilities and talents you and |

respectively have, the distribution of the Impersonal World will ‘even’ them out.

Let us call this the ex-post no envy model. It means that after the hypothetical auction,
but before any form of market interaction, no individual will envy any other
individual’s total bundle of Neutral and personified resources. Whilst we would not
have actually had the same ability to choose every element of our bundle, the outcome
reflects what would have happened if we could have had such an ability. Thus, so the

argument goes, it complies with Equal Respect.
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The problem with ex-post no envy model is that it is very unlikely to be achievable.
The mathematics of the Walrasian Auction only demonstrate that it leads to no-envy,
if inter alia, all rights and duties are fully transferable. Without this presumption there
IS no necessary equilibrium. And it is quite easy to see why: simply because having
different conceptions of the good, we are likely to value and disvalue different

(dis)abilities differently.

For example, let us say that both you and I value my ability to play Beethoven’s
Ninth, and we also both value your ability to build a beautiful house. But not in a way
that cancels one another out. Say there are 100 clamshells worth of Neutral Resources
in our two-person society. | might be indifferent between a bundle of total resources
that includes my ability to play Beethoven and 60 clamshells, and your bundle that
includes your ability to build a beautiful house and 40 clamshells. However, you
might have the opposite view. You might be indifferent between having your ability
to build a beautiful house and having 60 clamshells and my ability to play Beethoven

and having 40 clamshells.

Ceteris paribus, here, there is no transfer of clamshells that will achieve no-envy

across total bundles. Even assuming that an ex post no-envy division would comply

with Equal Respect, it has no determinate solution in this two-person world.

Similarly, it is unlikely to have a very determinate solution in our own.

4.3.  Suggestion 3: Hypothetical Insurance
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Our aim is to place every individual in a position where they have the same ability to
determine their set of abilities in the World. As we established in the last chapter, if
we can divide the World in accordance with this procedure, the Equal Sovereignty

complies with Equal Respect.

We cannot ensure that people have the same natural abilities, nor can we give
individuals the same ability to choose those natural abilities. We can, however, place

all individuals in a position of ignorance as to their natural abilities.

Let us assume that in this position individuals know all possible bundles of natural
abilities out there in the World. They simply just don’t know which one they have.
Let us then offer each individual the opportunity to insure against having any bundle.
This insurance is quantified in neutral resources — rights with respect to the
Impersonal World. If, once the veil of ignorance is lifted, this risk is realised, they
receive these additional resources as compensation. If, however, the risk is not
realised, like any insurance scheme, they must continue to pay the premium, that is a
reduction of their bundle of resources corresponding to probability adjusted pay-out if

the risk had realised.

Does this world comply with Equal Respect?

It is true that, ex post in this world, individuals will envy one another’s bundles.

However, this is not the fundamental test of Equal Sovereignty. The fundamental test

is whether or not individuals had the same ability to determine their set of abilities.
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I believe the answer is yes. Each individual is situated with the same ability to insure
against the same set of risks. These risks are simply probability weighted sets of
bundles of (dis)abilities. Given any risk that might realise, every individual has
precisely the same (dis)ability to select the amount of resources to compensate for it.

The cost for every individual if that risk is not realised is also precisely the same.

Thus when a risk is realised in you and not me, you and | may not have the same
abilities. But you and | had the same ability to choose what abilities we would have if

that risk were realised.

In this way, | take such a hypothetical insurance scheme to fulfil our test for Equal

Sovereignty and thus comply with Equal Respect.

4.4. Comparison with Dworkin’s Scheme

The general idea of using some scheme of “hypothetical insurance’ to compensate for
differences in (dis)abilities is Dworkin’s. However, it is important to note two prima

facie differences with my proposal.

First, Dworkin divides his hypothetical insurance scheme into two stages. The first,
nominally, addresses “disabilities’; the second, ‘talents’. Operationally, the difference
is that in the first phase we do not know any of our personal characteristics, and must
insure against their intrinsic disvalue. In the second phase, we know our personal
characteristics but do not know their economic rent, and must ensure against the lack

of such rent.
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Dworkin justifies this division on the basis that it is quite hard to conceive of what
jobs we would be willing to have without knowing our personal characteristics. | take
Dworkin’s point, and admit that it makes the heuristic more digestible. However, I do
not see it is as necessary as a matter of principle. For our purposes, | believe it keeps
our justification more clear to conceive of the hypothetical insurance scheme as one
phase operating over all (dis)abilities at once. In this way, we insure against both
intrinsic disvalue or lack of economic rent of our personal characteristics at the same
time. Regardless, whether you take Dworkin’s two-phase scheme or my own one

scheme, the outcome should be the same.

Secondly, my insurance scheme prima facie assumes a slightly different ‘cut’
between those features of our lives that we insure against and those we cannot.
According to my scheme, the cut between those features of ourselves that are the
object of the hypothetical insurance scheme and those that are not, is the World and
our beliefs about it. In other words, putting aside abnormal cases that we can define in
a principled fashion,** we cannot insure against our conception of welfare nor its
individual elements. This makes perfect sense within the framework of Equal
Sovereignty. Our conception of welfare is the starting point, a constituent part of the

very object that we are seeking to accord Equal Respect through Equal Sovereignty.

Dworkin, by contrast, does not explicitly make his ‘cut’ between the World and our

beliefs about it. Instead, Dworkin utilises what might be called the ‘hypothetical

491 For example, delusions, or brainwashing, or psychotic episodes. | presume the beliefs that we
having in such situations can be defined as ‘abnormal’ by not being included in a set of ‘normal’
beliefs in some principled manner. For example, ‘normal’ beliefs have justificatory history, have been
adopted rationally, are consistent with most other beliefs, etc.
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choice test’. This test is whether or not a person would be prepared to retain the
relevant personal characteristic if offered a hypothetical costless pill to eliminate it
with no side effects.* If they would retain the personal characteristic, then they
cannot insure against it. If they would eliminate the personal characteristic, then they
can insure against it. Dworkin’s justification for this ‘cut’ is different to mine. It
depends upon a claim about ‘consequential responsibility’, that is, what we should
bear the costs (or reap the benefits) of. He holds that we should only have to bear the
costs of those features of our lives that we have chosen, or would have chosen if given

the chance.

Despite, this difference in the way of making the ‘cut’ and the justification behind it, I
take our cuts to be extensionally equivalent. First, the hypothetical choice test
presumes the very distinction I rely upon between the World and our beliefs about it.
We need this distinction to model the hypothetical choice itself: the World is the
object of hypothetical choice, and our beliefs are the basis upon which that choice is
to be made (at least on the model of rationality presumed by the auction and insurance
scheme).*®® Our beliefs, including most importantly our beliefs about values,
therefore, cannot be the object of the hypothetical choice, and thus a fortiori are

excluded from any ‘hypothetical insurance’.

Now, prima facie a difference remains: | claim that every other feature of the non-
Impersonal World is subject to the hypothetical insurance scheme, and Dworkin not.

According to Dworkin, only features that pass the hypothetical choice test can be

492 Dworkin, (2005), 344.
493 See the authors in n478.
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insured against. However, this amounts to the same outcome because features will
only fail the hypothetical choice test if we would not choose to insure against them
regardless. This is because if we would choose to have a feature over any relevant
counterfactual, then if anything we would want to insure against not having that
feature. When we realise this, it becomes apparent that the distinction doing any real
work in Dworkin’s ‘hypothetical choice test’ is that between the grounds of the choice
(our beliefs, values, judgments etc. that make up our conception of welfare) and the
World that they are about. The actual choice itself is idle. And, at one point, Dworkin

says much the same thing:

The distinction required by equality of resources is the distinction between
those beliefs and attitudes that define what a successful life would be like,
which the ideal assigns to the person, and those features of body or mind or
personality which provide means or impediments to that success, which the

ideal assigns to the person’s circumstances.*%

The only implication that | take from this ‘cut’, which Dworkin appears to ignore, is
that people can always insure against their subjective reactions to the rest of the
World. By this | mean, that included within the World are pains and pleasures,
endorphins and serotonin, ‘buzzes’ and ‘ticks’. These objects are not beliefs about
value (at least on the meta-ethics | am presuming). Instead, they are objects that we
can believe are valuable or not. They are objects that we can believe that we have
reason, all else considered, to promote or suppress. Dworkin appreciates this point in

part. He appreciates that if all anyone valued were such things, then one could insure

4% Dworkin, (2000), 81-2, 293; Dworkin, (2005), 348.
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against not getting enough pleasure, endorphin or buzzes, or having too much pain or
ticks. What he does not embrace is that even if these are not all that anyone values, a
person can still insure against them. In particular, assuming you value pleasure, you

can insure against not getting pleasure from doing the other things that you value.

So, for example, if you are a person who truly values being an artist but it causes you
great pain, then you can insure against such pain. Or to take another example, if you
are Louis, the Bourbon Aristocrat described by Dworkin, who truly values the pre-
phylloxera claret and plover’s eggs not for the pleasure they bring you but for their
other virtues of tradition, refinement, and class, you cannot insure against their
monetary expense. However, you can insure against their failure to bring you
pleasure. The broader picture is that people cannot insure against tastes that are
monetarily expensive, but they can insure against a mis-match between what they
truly find valuable, and what they can get pleasure out of pursuing. | take this result to
be quite intuitive when one considers that the cost of insuring against such a
mismatch will be low if it is very common for people to get pleasure out of common
event X, for instance, and higher if it is very common for people to get a lot of pain
out of common event Y. This is the perfect case for hypothetical insurance against

depression, for example.

I think, upon reflection, this implication flows directly from Dworkin’s own
presumptions, and is one that he should have openly embraced. Most importantly,
however, whilst it can be seem to get closer to the view of his most spirited critic, G
A. Cohen, it does not amount to agreement. Cohen argued that Dworkin’s theory was

wrong because people like Louis suffered an involuntary welfare deficit relative to
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others, assuming otherwise equal bundles of resources, because their unchosen tastes
happened to be monetarily expensive. In other words, for any given bundle, people
like Louis got less welfare than others. However, my position, and the one I credit to
Dworkin, rejects this analysis. It has no place for comparisons of levels welfare across
conceptions, and hence to argue that Louis has ‘less welfare’ than others with
different conceptions of the good is without a clear meaning, or relevance if it does
have meaning. All that might be established is that someone like Louis struggles to
get pleasure from doing the things he most values. He might then insure against this
because he happens to value pleasure on his conception of the good, not because we

presume that a lack of pleasure, objectively speaking, constitutes a welfare deficit.

4.5. What are the likely results of such a Hypothetical Insurance Scheme?

Let us assume, therefore, that Dworkin’s scheme in Equality of Resources is roughly
equivalent in its operation to my own in Equal Sovereignty, even though they do not
share the same justification. Dworkin claims that we can predict how people would

insure by looking to the ‘experience of actual insurance markets’.4%

Nowhere, however, does Dworkin provide a detailed account of actual insurance

markets. At best he makes the following two general claims.

(@) In actual insurance markets we act so that ‘wealth is redistributed to lives
in which some special need has arisen—through illness or accident, for

instance—that will cause special suffering unless it is met’;

495 Dworkin, (2002), 135.
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(b) But that: “[I]n some cases, however, people would probably think it better
to retain wealth in lives in which they were healthy than to transfer that
wealth, ... to lives in which they were sick. | would not buy insurance
guaranteeing me enough money, if | contract a certain serious disease, to
pay for very expensive medical treatment that is very unlikely to help, at
the expense of a very large insurance premium that | will pay, with no

benefit, if | do not fall victim to that disease.*%®

More formally, Dworkin appears to be making two conclusions about actual

insurance behaviour:

(a) For most disabilities, we will insure such that we achieve indifference or
near indifference between the lives where we have those disabilities and
those where we do not. Let us call this strategy “full insurance or near full
insurance’, and the set of disabilities that are the subject-matter of this

strategy, ‘Disability Set A’;

(b) Exceptionally, however, for another distinct set of disabilities, giving a
large amount of additional resources to the sufferer will only have a very
low expected welfare increase. In other words, the sufferer has a very low
marginal expected utility. For these disabilities, we will not insure so as to
achieve near indifference between this life and other lives without them.

Rather we will significantly underinsure, such that the life with such a

4% Dworkin, (2002), 135. See also, Dworkin, (2000) 314; (2002), 124
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disability will be significantly worse than the lives without the disability.
Let us call this strategy ‘underinsurance’, and the set of disabilities that are

the subject matter of this strategy, ‘Disability Set B’.

Dworkin cites no empirical evidence for these two claims, but arguendo, let us
suppose that they are true of actual insurance behaviour. Dworkin then moves,
without qualification, to the conclusion that this putative actual insurance behaviour

would be replicated in the hypothetical insurance position.

This, however, is a poor inference. This is because Dworkin himself has determined
that his own hypothetical insurance market will not share some relevant
characteristics with actual insurance markets. First, actual insurance markets suffer
from asymmetric information, unlike Dworkin’s hypothetical market.*%” Second,
actual insurance markets generally have differences in market power amongst firms,

unlike in Dworkin’s hypothetical market.4%

If these factors affect the outcomes of actual insurance markets, then, in their absence,
the outcomes of the hypothetical insurance market are liable to be different. In order
to substantiate that conclusions (a) and (b), concerning actual insurance markets, will
still hold in his hypothetical insurance market, Dworkin must rely upon some
modelling of insurance behaviour with counterfactual assumptions. This is despite his

apparent reluctance to do s0.4%°

497 Dworkin, (2000), 312
4% Dworkin, (2002), 108.
4% Dworkin, (2002), 135.
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Having said all this, however, | have constructed a model that does support Dworkin’s
claims. It is in the Appendix. Most importantly, it establishes that in conditions such
as (b) people will underinsure, that is, they will not insure so that they would be near
indifferent between the lives where they have the relevant disability and the lives
where they do not. Therefore, accepting the premises of this modelling, radical
underinsurance in these cases constitutes the most ‘rational”®® outcome of the

hypothetical insurance scheme.

This conclusion is the most important and controversial implication of the
hypothetical insurance scheme that Dworkin and | share. In the context of Equal
Sovereignty, it implies that individuals will exercise their ability to choose what
abilities they shall have behind the veil of ignorance such that, if a disability from Set
B is realised, they will have a less valuable set of abilities according to their

conception of the good than if no disability or a disability from Set A is realised.

Is this a problem? This outcome causes a substantial difficulty for Dworkin, which
has been pressed most forcefully by Michael Otsuka.*®* Otsuka argues that
underinsurance means that individuals will end up being worse off by sheer brute
luck. He presses this scenario. Take two individuals — Rhonda and Romeo — with the
same conception of the good who, therefore, make the same insurance decision to
underinsure with respect to the same disability from Set B. The disability is realised
with respect to Romeo, and not with respect to Rhonda. Thus on their shared

conception of the good, we can say that Romeo has a less valuable set of abilities than

500 Dworkin cedes normative priority to rational choice over actual choices: see Dworkin, (2000), 313;
493.
%01 Otsuka, (2002). See also, Anderson, (1999).
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Rhonda. However, the only reason appears to be one of *brute bad luck’. Otsuka’s
point is that, insofar as Dworkin himself has held that people should not be held

consequentially responsible for bad brute luck, he has failed.

This appears to be a very big problem for Dworkin. However, regardless as to
whether it undermines the insurance scheme in Equality of Resources, it does not
undermine the insurance scheme in Equal Sovereignty. This is because the aim of
Equal Sovereignty is not to neutralise brute bad luck. The aim of Equal Sovereignty is
to comply with the principle of Equal Respect. We comply with Equal Respect by
situating each individual with the same ability to insure against the same set of risks.
People may exercise that same ability ex ante in a way that means ex post they have
different sets of abilities depending upon the outcome of brute luck. But this simply
arises from their exercise of Equal Authority over themselves. It does not undermine

it.

296



Chapter 7 — Realising Equal Sovereignty in Our World

Introduction

At this point, one might conclude that our theory of Equal Sovereignty may be well
and good for the very hypothetical desert island, but what does realising Equal
Sovereignty in our very real world look like? In this chapter I shall first assess the
possibility of realizing Equal Sovereignty, not so much factually, but in principle.
Secondly, | shall address the role of the state. Thirdly, I shall look at the legitimacy of
democracy in a world of Equal Sovereignty, in particular in relation to what | shall
call areas of ‘Public Jurisdiction’. Fourthly, 1 shall show how this helps us meet the
Scientific Expertise Objection. And finally, I shall look at how to make decisions
about those who do not have basic equality in the sense of Equal Authority: children,

the insane and severely disabled people

1. The Possibility of Equal Sovereignty in the Actual World

How is Equal Sovereignty possible, not so much factually, but even in principle? We
might concern ourselves with four questions: What happens if individuals do not
agree that Equal Sovereignty is the best means of complying with Equal Respect? Is it
consistent with Equal Sovereignty to engage in coercion? How can we promote Equal
Authority through Equal Sovereignty without exercising authority over others? And,
how can we do this without a society-wide auction and insurance scheme and starting

all again?
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Since we are working within the tradition of Equal Authority theories, and social
contract theories are the most predominant version thereof, it is as if we are constantly
having to expel the recurring thought that any political action ultimately requires
agreement. This is simply false. We have established that it was false at the basic
level of the justification of Equal Authority in Chapter 2, and that it is also false at the
level of dealing with its implications, most prominently Equal Respect and Equal
Sovereignty. Furthermore, we demonstrated in Chapter 5 that not only is agreement
not necessary, it is simply an impossible way, in our world at least, of complying with

Equal Respect.

So, the fact that individuals may not agree with Equal Sovereignty and any action that
we might have reason to take in accordance with it, in itself, gives us no further
reason for action.%% It may give us epistemic reason to pause, consult, reflect, adapt,
or moderate our confidence in our belief, through the usual epistemic iterative
process. It may gives us extrinsic reasons for action, for example, if the individual you
disagree with is particularly strong and angry, then it might not further Equal Respect
overall to antagonize her by trying to act in a manner otherwise consistent with Equal
Respect. However, the point is that we do not have to reach consensus on Equal
Sovereignty and its implications to have decisive reason to get about achieving it. |

simply believe that you and I already have that reason, even if you do not believe it.

So, it is possible that in order to comply with Equal Respect to bring about Equal

Sovereignty one may have to act unilaterally. For example, let us return to our desert

%02 In this sense, Raz is right to say that disagreement, in itself, does not give rise to any new reason for
action (see Raz, (1989), (1998). However, the risk that I might be wrong does (even if everyone agrees
with me!) (see, above, Ch. 3).
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island. Let us assume, that despite our best efforts we cannot, at least at this point in
time, establish the auction and insurance schemes. Perhaps others do not believe in
Equal Sovereignty, perhaps, for some reason we lack the capacity to coordinate and
enforce the mechanism. However, | might get started acting in a way that is roughly
compliant with Equal Sovereignty, or at least gets us closer. For example, | might start
to carve out a roughly equal share of the island for myself (perhaps with a standing
willingness to trade components of it if others demonstrate that it would have failed
the hypothetical auction). I unilaterally begin to act in ways consistent with this being
my share of the island over which I have sovereignty: putting up fences, cultivating
the land, building structures, deciding who shall come upon it and the conditions
under which they do so. I will also refrain from cultivating the land of others, building
anything upon it, or trespassing upon it. More importantly, | will take myself to have

the right to do the former, and an obligation to others not to do the latter.

This scenario raises two prima facie concerns: the prospect of coercion; and, that |

am, somehow, exercising fundamental authority over others.

With respect to the prospect of coercion, we must accept that this simply follows from
the principle of Equal Respect in a world where others fail to comply with Equal
Respect. Certain extrinsic features may count against coercion being a viable means
of complying. For example, | may simply lack the ability to successfully coerce a
much more powerful opponent, or an attempt at coercion may lead to extensive
collateral damage entailing that the current situation is closer to Equal Respect than
any likely alternative after coercion. However, putting such things aside, Equal

Respect, in correct circumstances, does call for action, perhaps revolution. In a regime

299



that fails to treat all individuals with Equal Respect, and one has the power to do
something about it, then ceteris paribus one has decisive reason to exercise that
power.% Yes, one would take the risk that she is wrong about Equal Respect and its
implications, and that others may be right. However, as we have shown in Chapter 3,
such an individual has reason to take this risk. We can draw out what we might call

the Instrumental Corollary of Equal Respect:

Instrumental Corollary of Equal Respect: If X is the best means available to an
individual, A to promote each individual’s compliance with her own

fundamental authority over herself, then A has a decisive reason to do X.

However, a further doubt remains: surely, by acting unilaterally, | have assumed some
higher fundamental authority to determine how we shall decide the issue of respecting
our equal fundamental authority? Surely the one who creates the very institution of
property for instance, exercises fundamental authority over those who thereby gain

and are excluded from property?

This is not the case. However, in order to see this we need to recall the distinction that
we introduced, above, between cases of authority and cases of merely triggering

reason-giving.>%

We noted above that, following David Enoch, all cases of authority can be analysed

as cases of triggering reason-giving. This is to say that the reasons for action that

503 Heraclitus, (1979), F44: ‘“The people must fight for its law as for its walls.” Rawls on having a
‘natural duty of justice’: Rawls, (1971), 99.
504 Above, Ch. 1 83,
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authority-agent B creates arise because of the triggering of some subsisting
conditional reason for A of the form ‘if-B-does-X, do Y’. In the case of responding to
unilateral actions, it is true that the responder has such a subsisting conditional reason
to act of this form. The responder has a subsisting general conditional reason for
action, that is, the Instrumental Corollary, which holds that if X is the best means
available for A to comply with Equal Respect, then A has decisive reason to do. And
thus, deriving from this subsisting general reason for action derives the more
particular “triggering’ reason: if B by her unilateral (in)action creates a situation
where X is the best means available for A to comply with Equal Respect, then do A

has decisive reason to do X.

However, as we also noted above,*® authority can be distinguished from cases of
merely triggering reason-giving on a number of bases. These include that the former
involves the creation by A of new decisive reasons for B to do X, by A determining
that B should do X. However, this is precisely what does not hold in the case of
responding to unilateral actions. In the case of unilateral actions, it is the action that
triggers the new decisive reason to do X, not any determination by B that A should do
X. In fact, it does not matter what A thinks, decides, or concludes about B at all. She
could have given no thought at all to the matter and the decisive reasons for B to act

would be the same.

Thus, when B puts up a fence and demarcates an area roughly consistent with Equal
Sovereignty, then ceteris paribus A has new decisive reasons to not pull this fence

down, to not trespass, to not pollute or exploit the enclosed area, etc. However, B has

505 See, Ch. 1 83,
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not thereby exercised authority (fundamental or otherwise) over A, because these
reasons have arisen regardless of what B may or may not have determined A should
do. A’s new reasons for action are triggered by the fact of the fence itself and B’s
keeping her activities within its domain, not A’s possible determination that B should

do anything in response to these facts.

Finally, there may be a lingering concern that there is a principled difference between
promoting a state of affairs where all individuals actually have the ability to
determine their sets of options, through an actual auction and insurance scheme, and
where some (most likely not all) individuals promote a state of affairs that all
individuals would hypothetically have created, if they actually had the relevant ability.
However, we simply need to be reminded of our remarks at 4.2, and 5.3. Like the
social contract, the device for determining the distribution of sets of options in Equal
Sovereignty need only be hypothetical, not actual, in order to comply with Equal
Respect from the Archimedean Point. It defines a neutral function for those who do
aim to establish a world compliant with Equal Respect that is not the promotion of
their own fundamental authority over themselves, but instead the promotion of a
system that will promote each and every individuals’ fundamental authority over

themselves.

2. The State in a World of Equal Sovereignty

So far, we have said nothing to explicitly justify either the state nor its institutions.
Unlike in social contracts, the individuals in our society of Equal Sovereignty do not

necessarily exercise their fundamental authority to create a state and its institutions,
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and vest them with power and derivative authority exercisable in their name. So, is
there any room for the state in a society of Equal Sovereignty? If so, can it have any

form of authority?

Equal Sovereignty, in itself, does not entail the state. However, the state can be
justified if it falls under the Instrumental Corollary. This is to say that if the state, its
functions and its various institutions, are the best means available to each individual
to promote Equal Respect (in the form of Equal Sovereignty), then each individual
has decisive reason to create, promote and sustain the state. Let us call this the

‘Primary Justification Thesis’.

According to this principle, the justification of the state, and its particular
instantiation, will always turn upon the contingent features of the relevant World. In a
desert island world, where everyone believes in Equal Sovereignty, and is entirely
rational and good-willed, and has full information, then the state may be entirely

unnecessary.

However, this is not our world. Instead, in our world, we can comfortably presuppose
that some form of the state, endowed with powers of information, coordination and

coercion, is justified by the Primary Justification Thesis

First, some minimum version of the executive arm of the state, qua *Night-watchman

State,’ is justified to orchestrate and administer an effective auction ex ante, and

publicise and enforce rights and duties ex post.
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Secondly, certain state powers and institutions are necessary to ameliorate
imperfections in the application of Equal Sovereignty. Equal Sovereignty presupposes
certain background conditions: the procedural rationality of individuals, full
information, non-monopolistic circumstances, etc. We do not live in such a world,
and something like the state’s legislative arm is necessary to create institutions and

regulations bringing us close as possible to it.>%

Finally, we have a justification for the state’s judicial arm. Prima facie, we might take
the justification of the judicial arm to be primarily epistemic. Inter alia, the courts
attempt to interpret the laws of the state in accordance with Equal Respect. We might
expect them to be trained especially to do so. If such an institution, its procedures and
investment in expertise, is the best means available for working out and publicising
the finest, most applied details of Equal Respect and its application, then individuals
will have decisive reason to promote it, believe that its outcomes comply with Equal
Respect and enforces its outcomes. However, this may not be true, or at least one
might not believe it to be true. Yet, one might still take oneself to have a reason
grounded in the Instrumental Corollary to support the judicial institution as a whole,
in general. This may be because, whilst one does not take the judicial arm to be an
epistemic expert, one may accept that, within limits, the certainty and stability it
provides as an institution combined with its substantive rulings will better mean that

we all comply with Equal Respect than any viable alternative.

%08 This is how Dworkin, similarly, expects his Equality of Resources to justify such institutions as
health care and interventions such as affirmative action: Dworkin, (2000), Chs 8-14.
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I have dubbed this, the ‘Primary Justification Thesis’ as an obvious nod to Raz’s
Normal Justification Thesis. The two are very similar, and | take the former to
encapsulate the core insight and intuitions that have supported the Normal
Justification Thesis. Further, insofar as it does so, yet emerges from a theory that
solves a lot the problems with the Normal Justification Thesis and the Service
Conception as a whole, this adds more support to my theory. However, it is important
to note the key difference between the Primary Justification Thesis and the Normal
Justification Thesis. The latter is a justification of how the state (or, for that matter, an
individual, or set of individuals) can have fundamental authority over individuals. The
former is not a justification of authority at all. It is a theory that justifies action. It
justifies those within the state acting like a state, and those outside supporting it. The
state will inter alia thereby give directions, and enforce those directions if necessary.

Furthermore, in doing so it will create duties for individuals to comply.

However, the state, quite remarkably exercises no authority itself in doing this. All it
does is engage in merely triggering reason giving as we described it above.
Complying with the state’s directions give rise to new duties to comply, not because
the state has created a decisive reason to act by determining that such an individual
should so act. Instead, these duties arise because the states actions in the world create
a new state of affairs, where the best means of complying with Equal Respect,

becomes compliance with the state’s directions.

This may seem like a very subtle distinction. But it is very important, and it shows up

in something that Raz, and other theorists about the state have often struggled to

explain. This phenomenon is that, in a state in which all individuals are equals, it does
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not seem intuitively correct that we owe our compliance to the laws of the just state,
to the state per se. Instead, we owe our compliance to everyone, our fellow
citizens.%®’ This seems to be very different to what would be the case if we were
unequals, living in a feudal society for example. However, if the state itself has
authority surely, we must owe compliance to the state in the former as well as the
latter situation? And, since it is the state that has authority, not our fellow citizens,
then it is hard to make out how we owe them our compliance at all. Actual social
contract theories appear to have a solution to this problem, but it depends on the
actuality of the contract. One seems to have to revert to some dubious Rousseauvian
metaphysics, to understand how the state in some sense simply is the people, as a

whole.

On our account this problem is entirely solved. We do not owe the state, itself,
anything. But we do owe our fellow equals compliance with the rights and duties that
follow form Equal Respect. We have firmly established this in Chapter 4. Thus, when
the state provides us the best means of achieving such compliance, by complying with
its directions, we owe that compliance to each other, rather than the state. Rousseau’s
ambition is finally realised, since we shall have a form of association that will defend
the person and goods (and anything else needed to achieve Equal Respect) of each
member with the collective force of all, and yet ‘each individual, while uniting

himself with others, obeys no one but himself, and remains as free as before’.%%

507 In this, 1 am following Enoch, (2012) (esp. 325) and Marmor, (2011) in being comfortable with the
idea that we do not owe our duties to act to the legitimate state. Instead, compliance with its directives
are owed to each others. However, | am going further, by arguing that the state thereby does not,
technically, have authority at all.

508 Rousseau, (2004), 1.6.4. See also, Gaus (2011), 1; Rawls, (1993), 219. In this vein, this analysis
could also be adopted by those contemporary political liberals who continue to be wedded to Kantian
contractual-constructivism. It would help avoid the ‘legitimacy-justification’ gap. This gap arises
because first and foremost contractualism is a theory of reasons for action. It narrows down the set of
reasons for action that an individual has. Further, this would apply if someone was an individual with
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Finally, just as the Normal Justification Thesis is supplemented by other principled
subsidiary means of justifying authority, so the Primary Justification Thesis can be
supplemented by other principled means of justifying state action. For example,
similar to Raz’s thesis that there may be reasons of solidarity, community and
association to obey a state, we might expect that many individuals believe in these
values at the first order level, giving rise to a decisive reason to obey the state in
accordance with their own fundamental authority over themselves. Similarly, where
Raz held that a social contract, or some form of compact with the state, might bolster
its authority based on the first order value of autonomy, so might such agreements
reflect the actual exercise of those particular individuals’ authority over

themselves. %%

3. Democracy and Public Jurisdiction

Earlier within this thesis, | dismissed the democratic conception of Equal Authority,
that is, the claim that all individuals have equal fundamental authority over all.
Further, assuming the truth of the liberal conception of Equal Authority and its
consequent principle of Equal Respect, I also dismissed direct majoritarian democracy

as a comprehensive means of complying with that reason for action. Finally, | have

the power of a state apparatus. However, the problem is whilst this putatively grounds justified action
by the latter individual, it does not appear to ground their authority. Kant, and others, appear to be
forced into the idea of obligated consent to bridge this gap, that is, a particular state has authority
because it is necessary for us to comply with contractualism, therefore, since we are obligated to
comply with contractualism, we are obligated to consent to this particular state. See, Kant, (1996),
6:307-8; Nagel’s ‘quasi-voluntariness’, 36; Estlund’s ‘normative consent’, (2008), 10. This problem is
rightly pointed out by Simmons, (1999). It dissolves if we adopt my approach, and simply see the state,
justified in accordance with Equal Respect, as having the ability to create obligations and permissibly
coerce, without having ‘legitimacy’ in the sense of any authority (derivative or fundamental).

0% For Raz’s ‘subsidiary arguments’, see Ch. 2 81.
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just sketched a justification of the state that makes no reference to democracy being

necessary, even in the second best world.

Does democracy, therefore, have of any kind of role within Equal Sovereignty?

Given the parallels | have pointed out between my position and that of Joseph Raz in
the section above, at this level 1 am largely willing to adopt his answer (mutato
mutandis of course). We have good reason to believe, in general, given our
circumstances, that the wider procedures of democracy (including public debate, a
free media, a multi-party system) lead to better epistemic outcomes for the state,
compared to other relevant alternatives. We have good reason to believe that
democracies, in general, given certain circumstances, are more stable, certain, and
less corruptible, such that, whilst they may sometimes implement directives
inconsistent with Equal Respect in the first best world, they will be closer to the ideal
of Equal Respect than the relevant alternatives. Further, this allows us to make
exceptions to explain the occasional failures of democracy, and cases where a small
minority does have decisive reason to rebel. Perhaps even more importantly, it
provides with a way of explaining, comparing and justifying the multiplicity of
variations of democracy. Given different circumstances of different sub-sets of
individuals — social, economic, cultural, historical — our approach gives us the
resources to explain how and why different forms of democracy may be necessary to
achieve the same goal of Equal Respect. Finally, it provides us resources for
explaining why Equal Respect might be best achieved by combinations of sub-sets of
individuals with their own states with their own democracies, interacting, rather than

a single, global, cosmopolitan, democratic state.
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In this vein, | am essentially happy to place this thesis in the long tradition of
‘instrumentalist’ theories about democracy.®° The only key difference being that the
end to which democracy is justified as the means, is the realization of the very

specific principle of Equal Respect, rather than “the good in general’.

There is one important exception, however, where democracy is constitutive of Equal
Respect, rather than merely a contingent instrument to that end. This exception is
concerned with what | shall call areas of ‘Public Jurisdiction’. Now, our hypothetical
auction presupposed the possibility of submitting every aspect of the world to the
auction qua resources, and their infinite divisibility. In this way, the domain of the
world is assumed to be entirely exhausted by a distribution of private rights and

duties.

In theory this may be possible but in practice not. Some resources, in our world at
least, will always remain “public’. By this | mean that, for some reason, they cannot
be included within the auction process. For example, it is impossible to assign rights
and duties with respect to discrete parts of the atmosphere. Or, the auction may not
clear with respect to certain ‘chunky’ objects like natural wilderness. We can only
achieve a determinate distribution in accordance with Equal Sovereignty, if we

exclude such resources from the hypothetical auction.

510 Hobbes, (1962), Ch. 19; Mill, ‘On Representative Government’ in Mill (1910), Ch. 3; Schumpeter,
(1942), Chs 21 and 22; Przeworski, (1999); Arneson, (2002).
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However, the problem then arises as to how to make decisions with respect to such
areas of public jurisdiction, in a manner that is consistent with Equal Respect. How do
we determine the rights and duties with respect to these areas of public jurisdiction,
which thereby establishes each individual’s sets of options? Consensus, we can
assume, would be consistent with Equal Respect from the Archimedean Point, but
what if there is no consensus on action? We might presume that each individual has a
‘veto’, but that presumes that there is a determinate default position to which we

revert. However, we have defined no such default position yet.

The principled solution to this dilemma is democracy. We have argued that Equal
Respect is achieved from the Archimedean Point where we promote a state of affairs
that would have arisen had each individual had the same ability to determine the
distribution of sets of individuals across all individuals. How do we achieve Equal

Respect if this is impossible, that is, there is no such state of affairs to promote?

As | have stated above, the Archimedean Point is a way of determining the
distribution of sets of options across individuals in a way that is consistent with Equal
Respect. We presumed that in most cases, Equal Respect demands that, by the
principle of sufficient reason, each and every individual’s compliance with her
fundamental authority over herself be promoted to the same extent. For this reason,
within the Archimedean Point, we assumed that each individual must have the same

ability to determine the distribution of sets of options.

However, in some cases, Equal Respect does not demand that each and every

individual’s compliance with her fundamental authority over herself be promoted to
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the same extent, that is, where it is impossible. Where it is impossible, the principle of
Equal Respect gives us reason to promote as many individuals’ compliance with their
authority over themselves as possible. This follows because Equal Respect means that
I have reason to promote each and every individual’s compliance with her
fundamental authority over herself. The reason to promote each individual’s
compliance has equal weight, so to speak. For this reason, | cannot prioritise one over
the other. However, when | must do something, I must try and comply with reason as
much as possible. I do so, in this circumstance where | cannot promote every
individuals compliance with her fundamental authority over herself, by complying
with as many reasons as possible, that is, by promoting as many individuals’
compliance with their fundamental authority over themselves as possible. In this way,
we arrive at a limited, principled basis for majoritarian democracy in relation to areas

of public jurisdiction, at least taken in isolation.®!

Now, | have added the qualification ‘taken in isolation’ for a reason. We, in fact, live
in a world of many areas of public jurisdiction. Whilst the ideal of each and every
individual having the same ability to determine the distribution of sets of options with
respect to a single public good taken in isolation may be impossible, we may get

closer to that ideal if we treat more than one area of public jurisdiction at the same

511 In this way | believe we meet Waldron’s challenge, at least in this limited domain of public
jurisdiction: “When something is enacted as law or as a source of law, | believe it makes on us a
demand not to immediately disparage it, or think of ways of nullifying it or getting around it, or
mobilizing the immune system of the corpus juris so as to resist its incorporation. This must be stated
carefully, for systems like ours also make available generous structures like appeal, constitutional
amendment, legislative reversal, judicial review, periodic elections, and so on; so, in a sense, No one is
ever required to accept a legal or political defeat as final or irreversible. However, the demand that
interests me operates in the logical space between defying or ignoring a statute or other legal decision
and working responsibly for its repeal or reversal. It is a demand for a certain sort of recognition and,
as | said, respect — that this, for the time being, is what the community has come up with and that it
should not be ignored or disparaged simply because some of us propose, when we can, to repeal it.’
Waldron, (1999), 100.
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time. We might imagine some higher order auction whereby we achieve no-envy
between groups of individuals over certain areas of public jurisdiction, each of whom
will be able have sovereign democratic power with respect to those goods. This might
not work for the atmosphere, but it might for natural wilderness, or public art, etc.
Regardless, what | am trying to tease out is the intuition that a persistent minority
with respect to every public good would not be consistent with Equal Respect. But a
system whereby the majority got to decide what to do with very large areas of public
jurisdiction, but the minority got to decide what to decide what to do with

appropriately smaller areas of public jurisdiction, would be closer to the ideal.

4. Responding to the Scientific Expertise Objection

Our remarks about democracy allow us a somewhat surprising solution to what I have
called the *Scientific Expertise Objection’ to the liberal conception of Equal
Authority. The Scientific Expertise Objection starts by noting that, the facts about
natural epistemic position as stated, especially the fact of structural fallibility, apply
not only to beliefs about facts about reasons for action, but also to all sorts of
descriptive facts: scientific, mathematical, literary, historical, etc. Now the objection
is not that | thereby undermine our reason to believe these facts, nor to believe in the
expertise of science. As | stated above, in Chapter 3, | do not take the natural
epistemic facts to lead to any form of skepticism, only to the unquantifiable risk that

we might be wrong.

Instead the objection has to do with the relationship between reasons to believe, and

reasons to act. The objection holds that my theory, implausibly, implies equal
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fundamental authority to each individual to act on their first order beliefs about their
reasons for action, even when those beliefs are based upon unscientific, wild,
implausible descriptive beliefs. In order to bring this into relief, we might return to
Enoch’s bomb example. Here we might presume that, | believe that we should cut the
blue wire, not because of any scientifically plausible reasoning, but because God has
told me so. By contrast, you are a bomb expert, with many years of experience. Do |
seriously hold that, in this situation, you do not have the right to direct me to not cut

the blue wire, and | the duty to obey?

No, I do not hold this, and here’s why. The reason is that we can show that the
amended version of Enoch’s Bomb is most likely to be an area of public jurisdiction.
Let us assume that we are both placed in this situation having not contracted as to
what would happen in this scenario. Further, the consequences of the bomb going off
are so serious that there is no way you would have allowed me to buy the right to act

on whatever beliefs | may happen to have in some theoretical auction, and vice versa.

So, in lieu of the normal system of Equal Sovereignty, we must defer to democracy.
Now, prima facie, you might take this to get us nowhere, since there are only two of
us. Further, you might not think it plausible that the situation changes if there were
two people like me who held implausible scientific beliefs. However, this mistakes
the domain of the franchise. Presuming that this is an area of public jurisdiction in
isolation (which we can, because once again it would only not be if some higher order
auction restricted the franchise, as explained before) then all individuals are
enfranchised with respect to what to do. Now, if we presume that the majority of all

individuals would vote to distribute rights and duties with respect to the bomb in
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accordance with scientific expertise, then you and not | would genuinely have the
right to cut the wire, and I, a duty to not stop you and obey your directions. The

objection is met.>!2

This response, of course, does presume that there is relationship between expertise
and majority opinion.®*® It does not presume that all members of the majority have
expertise, but at least that they believe that they have epistemic reason to defer to it
where appropriate (or in some cases constitute it in the Jury Theorem scenario). In
this way, | leave open the possibility that our expert might unfortunately live in a
society where his expertise is not recognized. Instead, perhaps, everyone might
believe that I can truly hear the word of some true God. They may then vote in a
manner such that I, not you, have the right to cut the wire. My response to such cases
is to, once again, place them in the category of tragedy, that is, tragedy that emerges

from the tragic nature of our natural epistemic position.

Having said all this, what about the original Enoch’s Bomb scenario, as stated in
Chapter 3? Here, we made no assumption that either you or I had any particular
scientific expertise with respect to neutralizing a bomb. I conjectured that ultimately
we would be able to build a theory consistent with our Equal Authority that would be
able to justify the principle that, whenever anyone (including myself) is in an
emergency they can simply unilaterally act on the basis of their first order beliefs.
With the pliars in my hand | would have decisive reason to cut the blue wire, and you

the red.

512 Note this would operate if the relevant reasons for action turned on ‘moral facts’ too. This, for
example, is how we might deal with rights and duties with respect to abortion.
513 It is open to argue that this relationship is not merely contingent, but necessary in some way.
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Yet, our answer to the scientific expertise objection appears to undermine that
objection. If the bomb scenario is a matter of public jurisdiction, then we must defer
to the democracy of society-wide belief. Thus, we would fail to account for a decisive

reason, shared by both of us, to act according to our first-order beliefs, unilaterally.

However, we simply assumed in the amended Enoch’s Bomb scenario, that the
antecedent condition would be fulfilled. It is not so obvious in the original Enoch’s
Bomb scenario. Let us assume, in the original scenario that neither you nor I have any
particular scientific expertise with respect to neutralizing the bomb. Neither of us is
blatantly acting irrationally, nor is it at all clear what the scientific consensus on what
to do is, given the evidence available. | would posit that, in this scenario, we would
not have a case of public jurisdiction. Instead, each of us would have the right, bought
within a clearing hypothetical auction, to act on our first order beliefs. We might call
this a ‘right to act in self-preservation’. I allow you to buy this right, knowing that if
you exercise it you might harm me, and vice versa. We do this, regardless, because
we both value this general ability to act autonomously in such a situation higher than

its cost.

On this view, therefore, as we adapt the scenario to include greater degrees of
difference in scientific expertise, or rationality, or information about what the
majority scientific opinion would be, that at some point this mutually agreed
distribution of rights to act in self-preservation breaks down. At this point, either you

or |, refuse to allow the other to buy the right to act unilaterally, and perhaps vice
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versa. At this point, therefore, the situation reverts to being one of public jurisdiction,

and democracy determines what we have decisive reason to do.

5. Guardianship

And the king said, Bring me a sword. And they brought a sword before the king.
And the king said, Divide the living child in two, and give half to the one, and half
to the other. Then spake the woman whose the living child was unto the king, for
her bowels yearned upon her son, and she said, O my lord, give her the living
child, and in no wise slay it. But the other said, Let it be neither mine nor thine,
but divide it.

—1 Kings 3:24-26

In Chapter 3, | stated that one consequence of our justification of basic equality qua
the liberal conception of Equal Authority, was that not all human beings are members
of the set of equals. A small minority are excluded on the grounds that they do not
have a fallible conception of the good: most prominently, children, severely mentally
disabled people, and insane people. Of course, this does not mean that these human
beings do not have Worth, both intrinsically and in terms of their welfare. It implies
absolutely nothing about such facts. However, it does mean that they do not have
fundamental authority over themselves and themselves alone. And, in a sense this is
an obvious truth. If we assume that one can only have fundamental authority if one
can have a conception of the good to work out what to do, then these human beings
are inevitably excluded. I do not know what it would look like to treat these human

beings as having fundamental authority at all.
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However, if each of these human beings does not have fundamental authority over
themselves, then who does? Who has the right to determine how they should act and

be treated?

I believe that, in general, most of the lives of these human beings also fall within
Public Jurisdiction. The reasoning requires us to think of our rights and duties in
relation to them as akin to rights and duties with the respect to other parts of the
World subject to the auction scheme. Prima facie, this may seem not merely counter-
intuitive but repulsive, inhuman. However, this misconstrues the nature of the auction
scheme, and Equal Sovereignty in general. Unlike Equality of Resources, Equal
Sovereignty does not seek to divide up the world necessarily for each individual’s
benefit. It does not ask individuals to work out what part they want to serve their own
welfare. Instead, it is a theory of fundamental authority, that tries to establish who
rules, and to what extent in this world. And, insofar as the solution to this scheme
involves the auction, this asks individuals to apply their comprehensive conception of
the good - its agent-neutral, other-interested, and partial reasons included. It is their
chance to ensure that they exercise fundamental authority in the domain that they

believe is most important.

In this way, the repulsive prospect of individuals *buying’ these human beings for
their own purposes is a shadow. It is the very first order reasons that make us think
this would be repulsive, that means Equal Sovereignty is a mechanism that expresses

this. The very strength of these first-order beliefs entails that most rights and duties
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with respect to these human beings will be a matter of either direct majority control or

Public Jurisdiction.

Let us take children as an example. Our beliefs about rights in relation to children are
somewhat split. Most people assume that particular individuals (parents) should have
some particular rights with respect to their children (for example, a limited domain of
authority to determine their schooling, upbringing, diet, discipline, home, place of
worship (if any) etc.). The hypothetical auction scheme explains the primary way in
which parents may come to have such authority qua fundamental authority. Parents
will acquire such rights through the scheme. They will not have to “pay’ any cost for
them unless others bid for them. Why would anyone have reason to do this? Let us
put aside eccentric reasons for the moment. The most general reason would be that at
some, disputed and controversial point, individuals believe that parents’ fundamental
authority over their children should come to an end. They might have the right to
determine their schooling within a certain range of plausible institutions, but not to
exclude their child from schooling at all. They might be able to allow or prevent
piercings, or dying their hair, or male circumcision, but they should not have the right

to conduct female genital mutilation.

With respect to these rights, many parents will not bid for them. No one will. If so
they revert to public jurisdiction. However, some parents might. At this point,
however, the strength of strangers’ opinions will kick in. They will bid against such
parents. Further, they can bid as collectivities, each stranger contributing some
clamshells to the cause of outbidding the parents. In this situation, three things might

happen in general. First and most obviously, the majority will outbid the parents. In
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this case, the majority will collectively have fundamental authority with respect to this
particular domain over the child. Secondly, the strong-willed parents pay a high price,
to a less concerned majority. In this case, the parents gain fundamental authority
because they believe that being able to regulate the child on the basis of their minority
first order beliefs is of the utmost importance. We might assume this could happen
with respect to penumbral issues like male, infant circumcision, or home schooling.
Finally, feeling might be so strong on both sides that the market fails to clear, and
thus the domain becomes one of Public Jurisdiction. Since the majority wields
fundamental authority in the latter outcome, with the qualification noted above, then

the first and third outcomes will largely be extensionally equivalent in outcome.

It may seem odd to argue for parental rights with respect to children in this way. We
might feel ill at ease as we apply market reasoning to justify what we might normally
conceive as ‘human rights’. Apart from what I have said above, I only want to
speculate that perhaps this is how contemporaries felt (or should have felt) when
social contract theories started justifying ‘human rights’ on the basis of contract
negotiations. Both are justificatory devices drawn far from their economic and legal
homes. Insofar as we have become accustomed to arguing about human rights from a
contractualist perspective, | believe that we can become accustomed to arguing about
them from an ‘auctionist’ perspective. One might respond that at least in certain types
of contractualist justifications for rights of children and others, one seeks to make
them a party to the contract, instead of the parents. However, this is just a sleight of
hand. A contractualist justification always presumes that the contractor has a
conception of the good upon which they determine the terms of the contract that they

are willing to abide by. We can only pretend to do this for children by illicitly
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attributing them “our’ conception of the good. This not only requires intellectual
fudge in asserting the existence of any common conception of the good that is “ours’,
it really simply means that we are exercising fundamental authority over those

children anyway.

Another reason that one might find our ‘auctionist’ style of reasoning unattractive is
because it is so messy. Not only does it leave the lines between where parents or
others have fundamental authority over children (or analogous human being), and the
majority, but also it implies that there will be different lines for different parents. In
the ideal scenario, the parent with very strong religious beliefs about how to bring up
their family will have a larger domain of fundamental authority over her children than
a parent who is far more comfortable with majority control. Furthermore, where the
former might lose out to a majority will to spend “‘clamshells’ to prevent the former
exercising fundamental authority with respect to their child, ceteris paribus, the
former individuals will have more “clamshells’ to spend elsewhere, where the
majority has had to spend (a small amount each) to ensure that they have fundamental

authority over the child.

Some may take this messiness, and counter intuitive consequences, to be weaknesses
in our theory. I think, in fact, take them to be a strength. They give us a new way of
thinking about a domain that liberalism has always struggled to offer principled
answers about, our relationship with those without fundamental authority over
themselves. In part, it has struggled because our beliefs about this domain are all over

the place, and that our intuitions are often inconsistent and controversial. We should
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not be surprised, therefore, that a new robust theory will reflect this messiness, and

resolve in ways that are counter-intuitive and controversial. >

514 A similar analysis may be possible for the case of (some) animals. Ultimately, whether certain
animals are a part of the public jurisdiction will depend upon the operation of the market scheme, as
per above.
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Chapter 8 - Free Will and Responsibility

Introduction

The unreassuring thing is that we may indeed be up to our necks in the free
will problem, but that is just tough luck.

—Gerald Cohen®®

Over the last seven chapters, | have built a theory of distributive justice, qua theory of
authority, from the ground up. | have started only with some very limited assumptions
about the nature of reasons, our natural epistemic position, and the state of our
disagreement about the good; and, justified the liberal conception, the principle of
Equal Respect and the distributive theory of Equal Sovereignty. Equal Sovereignty is
an exhaustive theory of distributive justice, given my initial assumptions, insofar as it
determines how we should distribute our respective rights and duties with respect to
the World between us. It defines what we owe one another, regardless of our

respective conceptions of the good.

It is not the aim of this work to detail what are the more particular consequences of
Equal Sovereignty for public policy. No doubt, however, it legitimizes transfers of
wealth to disabled people, and taxation upon the otherwise abled and talented. It may
also legitimize a number of features of the typical welfare state to either fulfill the
transcendental requirements of the system (security of property rights, enforcement,
arbitration, as close to perfect information as possible through education, etc.) or

deliver, efficiently, goods and services individuals would have insured for (health,

515 Cohen, (1989), 934.
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unemployment benefits, aged care, pensions, etc.). However, putting all this aside,
there is no doubt that it legitimizes a market economy, broadly speaking. Where
individuals begin at maturity with a weighted bundle of resources (qua rights and
duties), and thus a particular set of abilities, and have an overriding reason to exercise
them on the basis of their conception of the good. This is how they respect the good.
This exercise will involve exchanging goods and services, taking risks, consuming

and investing and everything else the market allows for.

Assuming that people are rational (as defined by the set of maxims of rationality
referred to below), and have sufficient information, then this is how they will act.
And, ceteris paribus the resulting (re-)distributions from such an economy will be
just. They will be just because they comply with Equal Respect. In fact, assuming all
the idealized conditions of justice hold then it would be unjust for the state (or anyone

else) at any point to unilaterally disrupt such future distributions.

I have completed this task. However, not once have | relied upon any claim about
responsibility. | have accounted for why people should or should not have certain
resources, both before and after making choices, without ever claiming that it was
because they were somehow responsible or not for their situation. | have, therefore,

defined distributive justice without using the concept of responsibility.

This, | believe, is a profound outcome. The predominant view of distributive justice is
the precise opposite. That view is that distributive justice must be ‘responsibility
sensitive’, and in that case we must, first, define what we are and are not responsible

for, before defining what is distributively just.
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This project has reached a somewhat predictable impasse: the problem of free will.
This is because it seems unavoidable that we must define responsibility, in part at
least, by reference to genuine choices, and genuine choices must be made with a free
will. Thus, as Gerald Cohen remarks, those attempting to define distributive justice
appear to be up to their necks in the free will problem whether they like it or not.>
Distributive justice must wait like a nervous partner outside the birthing room of free
will metaphysics. If we accept this picture, we may be pacing the delivery halls for a

very long time.

In this Chapter, | want to demonstrate the power of having delivered a theory of
distributive justice without ever relying upon a claim about responsibility and free
will. We can now entirely invert the conventional strategy. We can define
responsibility and free will by reference to distributive justice, rather than vice versa.
In this way, we have not only solved the problem of distributive justice but also,
presuming that our primary motivation for holding onto the incompatibilist thesis of
free will is to account for responsibility, we have (dis)solved one of the greatest

problems of metaphysics.

One final point, however, before moving on: | say that I deliver a *(dis)solution’ of
the problem of free will, rather than a ‘solution’ per se. This is because | aim to
remove the reason that we find accepting a compatibilist theory of free will to be

problematic, that is, a theory that is consistent with all our actions being fully causally

516 Cohen (1989). See also, Scheffler, (2003); (2005); M. Fleurbaey, (1995), (2001); Arneson, (2001),
(2004); Knight and Stemplowska, (2011), 10.
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determined. This reason is that compatibilism appears to preclude us being truly
responsible for our actions. This is because we assume either that true responsibility
demands that we also have ‘the ability to do otherwise’, or that our actions are “not
entirely caused by events beyond our control’ or both.>!’ Since the compatibilist
theory entails the falsity of these two conditions, and thus apparently the impossibility
of any case of true responsibility; yet we have good reason to believe that we are
capable of being truly responsible; then, this makes the compatibilist theory of free
will “problematic’. By offering a theory of responsibility that requires neither that we
have the ability to do otherwise than we do, nor that our actions not be entirely caused
by events beyond our control, | therefore remove the reason to find the compatibilist
theory of free will problematic. We can hold that these two conditions are false, and
that we are capable of being truly responsible. We can, therefore, be unworried
compatibilists. The problem of free will is *(dis)solved’ because its motivation

disappears.

Admittedly, not all philosophers will understand the dialectical position of the debate
about free will in this manner. However, in doing so | follow an esteemed line.>'® To
those who have other reasons to find compatibilism problematic, | have nothing

further to say here.

1. Defining Responsibility

Famously, ‘responsibility’ is a very ambiguous concept. Let us distinguish a number

of different types:

517 More on these requirements and their meaning, below §6.
518 See, Strawson, (2008); Frankfurt, (1969), Wolf, (1990), Hurley, (2003), Fischer, (2006).
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Causal Responsibility: A is “‘causally responsible’ for X if and only if she has

a choice amongst the causes a state of affairs X.

Moral Responsibility: A is *‘morally responsible’ for X if she deserves to be

the object of a reactive attitude(s) for a state of affairs, X.

Consequential Responsibility (Welfare): A is ‘consequentially responsible’ for
X if she is liable to bear the costs and/or enjoys the benefits of a state of

affairs, X.

I have qualified the definition of consequential responsibility, above, as a particular
‘welfare’ based definition. This is how we commonly articulate it. However, it is
extensionally equivalent to another non-welfarist definition. This definition can be

stated in terms of rights and duties:

Consequential Responsibility (Rights): A is ‘consequentially responsible’ for
X is she has no right to claim compensation from any other individual or owe

a duty of compensation to any other individual.

My claim that consequential responsibility (welfare) and consequential responsibility
(rights) are extensionally equivalent presupposes that we are liable to bear the costs of
any state of affairs if and only if we cannot claim a duty upon another individual to
change those state of affairs, and mutato mutandis for enjoying benefits. One may

want to leave conceptual room for some form of ‘cosmic injustice’, where one should
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not be liable for a cost, but no individual (human at least) has any duty to ameliorate
it. I shall discuss this concept in relation to the concept of ‘tragedy’ below. However,

for the moment let us put it to one side and presuppose the equivalence.

Typically, the three types of responsibility are taken to be related in the following

ways:

1) A can only be consequentially responsible for X if she is morally

responsible for X.

@) A can only be morally responsible for X if she is causally responsible

for X.

3 By transitivity, A can only be consequentially responsible for X if she

is causally responsible for X.

However, having noted the extensional equivalence within our world between
consequential responsibility (welfare) and consequential responsibility (rights) we
can now see that (3) is clearly false. This is most obviously the case in any initial just
distribution of rights and duties before choices are made. Any conception of
distributive justice must accept that we can (in fact must) define an initial distribution

of resources before we make choices about what to do with those resources.

It is true that many theories of justice, including our own, aim to define this initial

distribution by reference to hypothetical choices, seemingly incorporating choice ab
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initio. However, most theories of justice that do so, including our own, only mean a
specific stylized conception of choice. It is generally a choice made under “ideal
conditions’ defined as the outcome of a set of maxims of rationality applied to

whatever conception of the good those individuals have with full information.

At least this is the only conception of choice that we have relied upon in developing
Equal Sovereignty. Most importantly, we have also justified three claims. First, that
whatever ex ante distribution of rights and duties is defined by these conditions is just,
in the sense that it complies with Equal Respect. Secondly, that whatever ex post
distribution of rights and duties arises from this ex ante distribution is just, so long as
the ideal conditions subsist. Thirdly, under the conditions of Equal Sovereignty this

distribution of rights and duties is exhaustively just.

With these three claims in place, we do not need any account of causal responsibility
or moral responsibility to define consequential responsibility (rights), nor
consequential responsibility (welfare). Our account of distributive justice defines

consequential responsibility, not vice versa.

Having established this position. Can we then start to travel further in the inverse

direction? Can we define moral responsibility by reference to consequential

responsibility?
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We define moral responsibility by the fact that it gives rise to reactive attitudes.*°
However, reactive attitudes are, themselves, but possible consequences of our
choices. Furthermore, it is natural to speak of others having a right to resent, be angry,
praise, etc.; and, a duty to accept the legitimacy of such attitudes. In this way, we can
re-articulate states of affairs that we are morally responsible for, as a particular sub-
set of states of affairs that we are consequentially responsible for, that is, those where

we are justly the object of such attitudes.>?°

However, can we define that sub-set without reference to some other metaphysical

conception of responsibility or free will?

Yes we can. In Chapter 4 86, we defined reactive attitudes as those that arise either
from our failure to meet, or our compliance with, or our surpassing of the
requirements of second order reasons for action. And, we defined second order
reasons for action as those that follow from the principle of Equal Respect, which in
our world are defined by Equal Sovereignty. We are morally responsible for choices
that we are both consequentially responsible and either involve the failure,

compliance or surpassing of the requirements of second order reasons.

In this way, we achieve full definitions of both consequential and moral

responsibility. We can leave our definition of causal responsibility as it is.

51 Following, Scanlon, (1998), 248: ‘to say that a person is [morally] responsible... for a given action
is only to say that it is appropriate to take it as a basis of moral appraisal of that person. Nothing is
implied about what this appraisal should be.’

520 | say a ‘sub-"set because we would not say that we are liable to be the object of reactive attitudes for
those states of affairs that we are consequentially but not causally responsible for.
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2. Responsibility in a World of Equal Sovereignty

Given our definitions, we arrive at the following picture of distributive justice.
Assuming that all the idealized conditions hold (I shall discuss responsibility in the
second best world next), individuals make their choices. Since we are presuming they
act rationally they will aim to promote their conception of the good as far as possible

within the constraints of Equal Respect.

In effect, this picture means that people are held consequentially responsible for their
conception of the good, and this holds regardless of why they hold this conception of
the good.®?! In particular, it holds regardless of whether that individual ‘chose’ the
beliefs and values that they have (putting aside the fact that this would be bordering

on incoherent, anyways).

It is easy to accept this view, if we assume that an individual’s conception of the good
is true. In this case, to hold them consequentially responsible for their choices, just
means that they have the right to retain the good that they choose to promote in the
World. Why would they ever need or have claim to ‘compensation’ for such a
situation? The fact that their beliefs about the good may not have been chosen by

them is irrelevant.

However, it may be somewhat more difficult to accept if we recognise that many
individual’s conceptions of the good may not be true. Through their choices, they may

not necessarily promote their good or anyone else’s in the World. In this case, to hold

%21 This is the claim that Dworkin also holds, but cannot justify successfully, see Dworkin, (2000), Ch.
7.
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them consequentially responsible for their choices means that they do not have any
right to claim compensation, or any other form of rectification, for the lack of good
that they promote in the World. Their lives may be objectively worse than those of
others who had correct conceptions of the good. And, this all follows regardless of the
origins of their beliefs. They may be the product of family, church or culture. Such
individuals may have had no choice in the conception of the good that they hold at all,

and yet they are held consequentially responsible for it.

This is a tragedy. However, it is a necessary tragedy. It follows from the liberal
conception. It follows from the fact that we are all fallible individuals who have no
right to overrule the actions of others on the basis that their conception of the good is
false. We cannot overcome our natural epistemic limits, so we cannot overcome this

tragic fact.

If there were an omniscient, omnipotent God, or a set of Gods, this would be a
tragedy in the truest sense. It would be an injustice that mere mortals simply cannot
avoid. Further, individuals with false conceptions of the good would have a right to
demand rectification from these immortals. After all, why should their lives be worse

off? | cannot fathom a reason, but perhaps some new theology could respond.°?2

3. Scanlon’s “Value of Choice’ Theory

522 Nussbaum (2011) 27: ‘Another locus of irrationality in traditional Christianity is the doctrine of
grace: for on at least some standard accounts (for example, Augustine’s), God’s grace is not based
upon any reasons at all, and yet must be acknowledged to be just.’
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Scanlon’s “Value of Choice’ theory of responsibility is the only other theory currently
at play in contemporary philosophy that, I believe, has much in common with my
theory.®? It is worth noting, briefly, however, how it is different, the major problems

it faces, and how our theory resolves these problems.

The primary similarity between my theory and Scanlon’s is that we begin our theories
of free will and moral responsibility with a theory of consequential (or what Scanlon
calls “substantive responsibility’). Scanlon wants to start with an account of
responsibility qua ‘what people are required (or ... not required) to do for each other’,
which will determine, inter alia, whether others are required to intervene in certain

situations to relieve us of the costs of our actions, or not.

Now, unlike my theory Scanlon’s first move is to attribute kinds of value to choices —
instrumental, representative and symbolic. Here Scanlon makes a claim about the true
nature of the good, that is a certain choice truly has a value for an individual because
it either (a) is an effective means of maximizing other value; (b) it has the intrinsic
value of self-representation; and (c) it has the intrinsic value of constituting our
autonomous status. The most important point for our purposes, however, is that all

such values are for the sake of the individual making the choice.

Scanlon then holds that, where an individual has a choice that has sufficient value,
then no matter what she chooses, others will not have any duty to change her
situation, that is, she is liable to bear consequential responsibility for her choice. The

‘sufficiency’ of the value is determined by Scanlon’s general test for what we owe

523 Scanlon, (1998), Ch. 6.
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each other, that is, whether or not it is consistent with a principle that the individual
could reasonably reject. Furthermore, the value of such a choice can sometimes be nil
or negative, but still be sufficient to entail consequential responsibility. This, for
example, will be where eliminating that choice will involve such a high cost on others

that asking them to make such a sacrifice could be reasonably rejected.

In order to illustrate the operation of his thesis, Scanlon uses the example of officials
of a city who need to remove and dispose of some hazardous waste. This involves
risks with respect to polluting the air and water supply. They can take a variety of
protective measures with a decreasing marginal return in safety for cost. They warn
people that the only way to ensure avoiding exposure is to avoid the area completely,
yet regardless some take the choice to be in the area and suffer damage. The example
is one where individuals have the choice to be exposed to hazardous waste (which has
nil to negative value), but still must bear the cost according to Scanlon. An alternative
example, however, would indicate the operation of Scanlon’s theory where the value
of the relevant choice is positive. For example, a student’s choice at the end of school

to choose between university or going straight into the workplace.

The major problem with Scanlon’s theory is that it simply offers the wrong kind of
reason for holding individuals consequentially responsible.>?* Scanlon’s argument is
that the primary reason that we have for holding individuals consequentially
responsible for their actions is that such responsibility is valuable to them. However,

this value is pro tanto and non-second personal. It is one of many reasons to promote

524 Darwall, (2006) offers the fullest account of how many philosophers have sought to solve problems
like that of free will and responsibility by relying upon the wrong type of reasons.
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a situation for the sake of the relevant individual that needs to be weighed against

others. This creates the following two implausible consequences.

First, it implies ceteris paribus that someone who is a ‘loser’ with respect to any valid
choice so to speak, that is someone whose life goes worse because of the choice that
they make everything else considered, is still better off all things considered (because
of the value of choice) than if they either did not have the choice in the first place, or
its consequences were ameliorated. If the value of their choice were not so sufficient
ceteris paribus to establish this condition, then what reason would we have to not
make the relevant person better off? One might rightly reply that everything else is
not likely to be equal. After all, re-distributing resources from others to this individual
is likely to make the lives of those others worse. However, this is to start offering
reasons for not re-distributing that have nothing to do with the value of the choice for
the choice-maker. Instead, it is to offer something like a traditional consequentialist
argument for people bearing the consequences of their choice: it creates an efficient

system that maximizes over-all value across the society.>?

Second, once we realize the above, then it becomes easier to see that, just as with the
traditional consequentialists proponents of choice, Scanlon is offering a non-second
personal reason for its promotion. He is offering an agent-neutral reason to promote
each individual’s welfare and/or an agent-relative self-interested reason for each
individual to promote their own welfare. What he is not offering is a second-personal
reason. This is a reason that entails that we have a right to choose, and are owed the

consequences of our actions, as well as owe it to other to bear the consequences of our

525 See, for example, Hobbes, (1962), Mill, (1910), Brandt, (1969), Dennett, (1984).
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actions. | don’t ask you to hand over your money when you lose a bet with me for
your own sake, not even for my sake nor the sake of the institution of betting nor the
general health of the community at large. | ask you to hand over the money, because it
is what you owe me. | have a claim upon you. And, as we shall see below, it is the
true task of the compatibilist is to explain how I can have that type of reason for your
action, despite the fact that all your actions have been determined by factors outside

of you.>2® Our theory has done precisely that.

4. Corrective Justice

So far | have assumed that individuals not only rationally promote their conception of
the good, but that they do so within the constraints of Equal Respect and the system of
rights and duties of Equal Sovereignty it manifests. However, in our World at least,
we can expect some individuals (if not all of us, some of the time) fail to meet this

latter condition. We may fail to act in a manner consistent with Equal Respect.

We can divide such actions, broadly, into two categories. First, there are actions
where the breach of Equal Respect is inadvertent. We may be aiming, implicitly or
explicitly, to act in accordance with the principle of Equal Respect, but make a
mistake in some other way. | may mistake your property for mine, for example. Such
situations simply ask for rectification. Where there is a net aggregate loss of resources

through the mistake, we may presume that the consequential responsibility lies with

526 Further, it is the fact that choice generates second personal reasons for action that means it sits at the
very crux of our attribution of reactive attitudes. Scanlon has given us the wrong kind of reason
altogether, and thus insofar as he seeks to wield on reactive attitudes to his theory of choice and
consequential responsibility, they have no second personal reasons for action to wield on to.
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the person who made the mistake. However, the only reason for this is that it would

make sense from the point of view of the hypothetical insurance scheme.

The more difficult and more important category are actions where the breach of Equal
Respect is intentional, or quasi-intentional. This would hold where a person does not
aim to comply with their overriding reasons for action deriving from the principle of
Equal Respect. They may do so because they never believed in such a reason, or they
may do so because they ignore it, although they know it. They may be selfish, or bad-

willed.

Roughly speaking the main areas of law we can expect to deal with such actions are
Tort and Criminal Law. Presuming that the laws of the state instantiate Equal Respect,
our theory accounts well for their relationship with various reactive attitudes of
blame, resentment and guilt. It also explains their re-distributive elements. Where
possible Tort aims to restore the complainant to the position of Equal Sovereignty that
they where in beforehand.>?’ It transfers whatever unjust gain the respondent made,
and more if required — until the equilibrium of resources is restored. Where this is not
possible, there is an argument from the perspective of the hypothetical insurance

scheme for a socialized insurance scheme that makes up the shortfall.>?

Whilst the purpose of Tort is to restore equilibrium, the purpose of Criminal Law is

primarily expressive, corrective, and protective.

527 See, Livingtone v Rawyards Coal Co (1880) 5 App Case 25, 39.
528 For example, see New Zealand’s no-fault compensation scheme under the Accident Compensation
Act (NZ) (2001).
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First and foremost, Criminal Law aims to determine whether or not the accused has
intentionally broken a law instantiating Equal Respect, and to find them guilty if so. A
finding of guilt recognises that the individual has intentionally not respected others as

equals. It legitimizes appropriate reactive attitudes of resentment and blame.>?°

Secondly, if an individual intentionally fails to follow the norms of Equal Respect,
then they are failing to respond to reason correctly. They are a mal-functioning
individual. They remain an equal, | would argue, so long as they maintain a fallible
conception of the good.>3 The state acquires no fundamental authority over them,
with respect to their conception of the good. It does, however, in accordance with the
Primary Justification Thesis acquire the right to correct their actions in order to
promote Equal Respect. This, presumably, authorizes a range of procedures in

pursuance of this end qua ‘rehabilitation’.%3!

Finally, some individuals remain a danger to the principle of Equal Respect after
committing a crime. The same right that the State acquires to correct also authorizes

its power to detain and contain such individuals.

529 Cohen, (2010) 31: ‘In Emile, Rousseau underscores (in the voice of the Savoyard Vicar) this
connection between our sense of ourselves as free and moral feelings of guilt and remorse: “When |
abandon myself to temptations, | act according to the impulsion of external objects. When | reproach
myself for this weakness, | listen only to my will. I am enslaved because of my vices and free because
of my remorse. The sentiment of my freedom is effaced in me only when | become depraved and
finally prevent the voice of the soul from being raised against the law of the body.” Thus | take myself
to be free when | experience feelings of remorse because such feelings reveal standards of conduct to
which | am attached and my sense that | could have followed them.” [References omitted].

530 See above Ch. 3 §8.

%31 As Richard Dawkins (cited by Matravers, (2011) 137) states, ‘isn’t the murderer just a machine with
a defective component? Or a defective upbringing? Defective genes? Why do we vent hatred on
murderers when we should regard them as faulty units that need fixing or replacing?’
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How does this brief sketch of the justification of these corrective legal systems —
chiefly, tort and criminal law — fare given the fact that we are accepting that such

perpetrators have chosen their beliefs no more than any other individual?

We have assumed so far, and once again idealistically, that such individuals are acting
under conditions of perfect information, and rationality. Thus we can assume that,
although their actions fail to comply with the second personal reasons that arise from
Equal Respect, they have through their actions otherwise successfully prosecuted their

conception of the good.

Thus, if we assume a further condition of publicity that makes clear the consequences
of such actions, then the choices they have made, and the risk of punishment that they
have run, remains their best prosecution of the good as they see it. Thus we have no
more reason to compensate or other otherwise ameliorate the costs of their criminal

choices, than we do for any other set of choices in the context of Equal Sovereignty.

The great difficulty, of course, is not tortious or criminal responsibility in the ideal
world, but rather in the second best world. In a World where criminals are generally
from unjust socio-economic backgrounds, with poor life opportunities, and often low
levels of intelligence and impulse control, that is, in our World. However, this is just
to put forward various reasons to diminish, re-distribute and sometimes exclude moral
and consequential responsibility to correct second best conditions. | address this in the

next section.
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5. Correcting Second-Best Conditions

Our theory so far only describes consequential and moral responsibility under certain
very strict conditions. However, what of responsibility in worlds where such

conditions do not hold?

In theory, these are very difficult questions. However, this does not undermine our
account of responsibility, but rather bolsters its credibility. The theoretical difficulty
of these questions, in part, explains their practical difficulty. I will not seek to answer
these questions in great detail here, for they are for another work. I only want to
indicate that, no matter how difficult the theoretical questions, they will only turn
upon clarifying the second best operation of our principles of justice, in a way that
will not require any further presuppositions about responsibility in some, yet

undefined, metaphysical sense. Our argument continues to hold.

First, let us take the case of imperfect information. Unlike in our idealized world, we
make decisions without full information all the time. In fact, aiming to gather full or
even close to full information will almost always be counter-productive to our
aims.>*? However, how do we modify our principles of justice in order account for

such imperfect information?

We can treat a lack of omniscience just like any other disability, and address it from
within the mechanism of the hypothetical insurance scheme. Most likely, no

individual would ever fully insure against having anything less than full information —

532 stiglitz, (2008).
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it would be impossibly expensive insurance. In fact, it could only be rational to not
insure against having imperfect information most of the time. Yes, we will often end
up bearing the costs (or enjoying the benefits) of such imperfection. However, so will

others, or they will have paid the price through the insurance scheme for not doing so.

What we might insure against are positions of asymmetric information, or a lack of
information where our lives are at stake, or against having a certain minimum level of
information to confidently plan our live. However, this provides us with the
conceptual resources to justify certain types of market interventions and regulations,
the transcendental right of the court to correct and modify affected market

transactions, part of the justification for public education and awareness campaigns.

Regardless, it is a demand of Equal Respect that accounts for how we must deal with
imperfect information in this way through our system. In this way, holding people
consequentially and morally responsible for their decisions in the manner described

above is no great mystery.

Secondly, let us address failures of rationality. We have defined consequential and
moral responsibility under conditions of full rationality, where people prosecute their
conceptions of the good inter alia in accordance with all its maxims.>3 However, as

we are becoming increasingly more aware,>** we often fail to be fully rational.

533 See, for example, Broome, (2013).
534 Kahnemann, (2012).
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We can treat failures of rationality in largely the same way as we have treated
imperfect information. We can use the insurance mechanism to define those choices
affected by irrationality that we should bear the cost of, and those we should not. And,
mutato mutandis, for benefits. In particular, people who demonstrate very low rational
capacities will likely have rightful claim to compensation, or medical interventions to

increase their rational capacities.

Thirdly, and most importantly, let us address the failure to live in an ex ante just
world. Perhaps the most important, and perhaps most surprising condition, for being
fully morally and consequentially responsible for our choices is that they must take
place in an ex ante distributively just world, that is, a world compliant with Equal
Respect. This is rarely, if ever, recognised as a condition of responsibility in
contemporary discussions. However, it coheres with many of our intuitions. I am not
fully responsible for winning a race if | enjoyed the ex ante unjust benefit of having a
head start. Similarly, | cannot be fully responsible for losing if | am unjustly held
back. We are prone to diminish if not exclude the responsibility of those who make
unfortunate decisions who are poor, or otherwise unjustly treated ex ante.>®
Conversely, no one appears more responsible than a rich, intelligent white-collar
criminal. Finally, ex ante injustice explains why | am not consequentially or morally
responsible for losing my money or my life, when | am held up by Hobbes’

highwayman.

53 The difference between moral and consequential responsibility: i.e. in some cases we might criticise
someone for their actions, but still not hold them responsible for the cost of their actions — eg. the
person who is horribly treated as a child (Scanlon (1998), 292). See also, Dworkin (2000), 490, n9.
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Accounting for responsibility in an unjust world will require a number of principles. It
will require principles of diminished and contributory responsibility. It will require
some principle whereby an individual who creates an injustice may be held
responsible for decisions made by others as a consequence of that injustice. It requires
principles of transformation and legitimate revolution. Drafting these principles is
beyond the scope of this work, but most importantly one cannot see where any
reference to free will or metaphysics will be required. These principles will all turn on

promoting Equal Respect, and the distribution of resources it requires.>®

6. The Problem of Free will

The free will problem, classically stated, assumes that ‘free will” entails the ability to
act otherwise than we do. This assumption gives rise to a metaphysical problem,

which in turn gives rise to an ancillary moral problem.

The “‘metaphysical problem’ is that the ability to act otherwise than we do appears to
be incompatible with causal determinism, that is, that everything, including human
action, is causally necessitated by past states of affairs in accordance with the laws of
nature. It follows that if we accept the thesis of causal determinism, then free will

cannot exist; or vice versa. They are incompatible.

The ancillary *‘moral problem’ is that free will appears to be a necessary condition for

moral responsibility (as foremost amongst a range of interrelated personal capacities

536 See on the duties of the disadvantaged in non-ideal conditions Shelby, (2007), and Walzer, (1970),
46-70.
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for which free will appears to be a necessary condition including for autonomy, love,
resentment, etc). However, given the metaphysical problem, if causal determinism is
true, then free will is impossible and so also must be moral responsibility; or, once

again, vice versa. Moral responsibility and causal determinism are incompatible.

Broadly speaking, in this form the free will problem has vexed philosophers for
millennia. However, in a series of articles from 1969, Harry Frankfurt deploys a
number of what have subsequently come to known as ‘Frankfurt-style” examples to
show that the ability to act otherwise is not a necessary condition for moral

responsibility. >3’

In the most famous example, Black wants Jones to perform a certain action. Black has
the power to make Jones perform this action, either through a potion, or hypnosis or
some form of manipulation of Jones’ brain and nervous system. However, Black also
prefers not to intervene unnecessarily, and luckily he also has the power to tell just
before Jones acts or not, whether Jones has decided to so act. Black, therefore, waits.
If Jones decides to act in accordance with Black’s desire, then Black does not
intervene. However, if Jones decides to act contrary to Black’s desire, then Black

intervenes forcing Jones to perform the act.

Frankfurt’s claim is that, if Jones decides to act and Black never needs to intervene,
then we would still attribute Jones the same moral responsibility for his action that he
would have borne even if Black had never overseen his action. Jones’ lack of ability

to do otherwise than he did because of Black is revealed as irrelevant to the

537 Frankfurt, (1969).
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attribution of moral responsibility. The ability to act otherwise, therefore, cannot be a
necessary condition for attributing moral responsibility to Jones. If he is morally
responsible in any way, then it must turn upon other conditions other than his ability

to do otherwise. Frankfurt concludes that this claim is fully generalizable.

Frankfurt’s argument is about moral responsibility directly, but it enables us also to
draw a conclusion about the free will problem (now itself the ancillary). If free will is
a necessary condition for moral responsibility, but the ability to do otherwise is not a
necessary condition for moral responsibility, then it follows that the ability to do

otherwise is not a necessary condition for free will either.

The fundamental premise of the free will problem, as it is classically formulated, must

be rejected.

Although Frankfurt’s argument has not been without its critics,>® for those who have
accepted it, the debate about free will and responsibility moves forward confident that
what matters for free will must be why the agent performs the action that they do, not

their ability to do otherwise than what they do.>°

The most recent literature, therefore, contains a succession of attempts to define the
existence of free will as the existence of some proper causal relation between the
agent’s actions and their will, where the latter is defined, with varying plausibility, by

their “‘desires’ or ‘second order desires’ or ‘values’ or ‘reasons’ or ‘preferences’ etc.>*

5% For a survey, see Widerker and McKenna, (2003).

53 The inability to take up any other option is irrelevant unless their non-availability explains the
agent’s action: Klein, (1990), 34; in Hurley, (2003), 21.

540 Eq., Frankfurt, (1971), Wolf, (1990), Fischer, (2006).
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However, despite the initial optimism, ultimately this renewed approach has only
served to bring to the fore another ‘problem of free will’. This problem is the
fulfilment of what has come to be known as the ‘regression requirement’. This
problem is distinct from that created by the “ability to do otherwise’ condition, but it
would be incorrect to say that it is a ‘new’ problem as such. Rather, until Frankfurt’s

argument, it was prone to conflation with the first problem.

The “regression requirement’ demands that to be responsible for an action one must
be responsible for its causes. But to be responsible for such causes entails being
responsible for the causes of those causes, and so on. Thus, the requirement gives rise
to a ‘regress’.>*! However, it has nothing do with the ability of these agents to do
otherwise or not, but rather is directly concerned with why such agents perform the

actions that they do.

Within the framework of the traditional debate, the regression requirement lays strong
claim to being a necessary condition of moral responsibility and free will because it
appears necessary to explain why those affected by brain washing, brain tumours,
emotional deprivation and other mental debilitations have their moral responsibility
and free will compromised. Yet once the regression requirement is invoked, it applies
recursively to all causes of all actions because of the thesis of causal determinism:
‘everything, including human action, is causally necessitated by past states of affairs
in accordance with the laws of nature.” This appears to undermine any possibility of

moral responsibility and freedom of will. Since we can never be responsible for all the

%41 Hurley, (2003), 20.
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causes of our action without being responsible for the causes of those causes and so
on, and since following the thesis of causal determinism this chain must go back long
before we were ever born, then we cannot meet the regression requirement, and can

never be morally responsible or free.

A free will problem, therefore, remains: even if it is now ‘the problem of meeting the
regression requirement’, rather than “the problem of meeting the ability to otherwise

requirement’. This is where current debate stands.

7. The (Dis)solution of the Problem of Free will

Our theory explains why the regression requirement is false. It explains when and
why individuals are consequentially responsible for their state of affairs without
having being responsible for them in any other sense (morally or causally). In short,
we are consequentially responsible for states of affairs that are distributively just, and
we can define that distribution without reference to moral or causal responsibility.
And it then establishes that states of affairs that we are morally responsible for are
merely a particular sub-set of states of affairs that we are consequentially responsible
for. That sub-set is simply those states of affairs that arise from our choices in
circumstances that we are antecedently consequentially responsible for, given the

condition of reasonable foreseeability.

In other words, where our antecedent circumstances are just, and we have perfect

information and full rationality, then we are morally responsible for the reasonably

foreseeable consequences of our choices. We have also sketched when and why we
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are morally responsible when these conditions do not hold in the second best world,
or how it may be diminished. Finally, the valence of moral responsibility turns upon
whether we either fail to comply, meet or surpass the second personal requirements of

Equal Respect.>*?

So whither the problem of free will? Assuming that Frankfurt is correct and the
‘ability to do otherwise requirement’ is not a necessary condition of moral
responsibility; and, having now shown now that neither is the ‘regression

requirement’, what is the problem of free will?

It is dissolved. There is no problem. We can complete our task of inverting the entire
traditional strategy by now defining free will by reference to moral responsibility,
rather than vice versa. We have a free will if and only if we are morally responsible
for the consequences of the choices we make. The conditions of full moral
responsibility define a fully free will. And conditions of diminished moral

responsibility define a partially free will.

Free will can be diminished or extinguished by certain external conditions. An
individual may be physically coerced; or an individual may be placed in otherwise
unjust set of circumstances — they can face Hobbes’ highwayman. Further, and
perhaps more paradigmatically, free will can be diminished or extinguished by certain
internal conditions. An individual may fail to follow the maxims of rationality — they
may be insane, or unconscious; they may have false information — they may be

delusional, or mistaken; they may fail to have conception of the good, or constitute a

542 See Sidgwick, (1907), Chapter V on the irrelevance of free will.
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borderline case; they may have a severe mental disability; they may be following a
conception of the good that is not their own; they may have been brainwashed. Our

theory can account for all these cases, without the regression requirement.

To some this (dis)solution of the problem of free will may be somewhat unsatisfying.
After all, it is deflationary. It demands no more of metaphysics than our run-of-the-
mill deterministic picture. If we step back and adopt some form of ‘third person view’
on our own lives, then we are presented merely as causal mechanisms. Who we are
and what we do is merely the product of our causal antecedents, and those the laws of

nature, and them alone. ‘We’ appear, in some sense, to disappear.>*®

It is true that our picture draws a strong relationship between who we are and our
conception of the good. This is not a treatise on personal identity, but it is fair to say
that this borders upon equivalence. However, | do not find this overly disconcerting.
In, perhaps the most important sense, | am what | value. I am what I will choose, fight
for, love, care, kill, harm, and perhaps die for. I am, in part the culture and history that
caused me to have these beliefs. But the ‘I’ emerges in holding these beliefs, about the

normative realm, to be true accounts of my reasons for action.

If one still has a residual sense that something is missing, that it cannot possibly be
that easy, that there must be something far more mysterious and puzzling about free

will to account for, then | think it resides here: in the mystery of the normative. How

543 We have come close to arguing that we have ‘at bottom nothing better than the freedom of a
turnspit, which, when it is wound up, also accomplishes its movements of itself.” Kant, (1996), 5:97.
However, we have on come close because the turnspit does not have beliefs about reasons for action.
We do, and our access to reasons for action, and our potential to act upon them, make us a different
type of causal mechanism. Note, however, our comments above with respect to Kant and the problem
of free will: Ch. 2 88.
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can there be truths about what we should and should not do? And how can we know

them? Or have any claim to know them?°4

These are deep questions for the realist to answer. However, they are for a deeper
realist than me. My task has only been to take their premises, rub them together, and
see what sparks forth. If I am correct, a fruitful, coherent and comprehensive theory of
justice, responsibility and free will emerges, which hangs together with more of the
intuitions and empirical knowledge than any other theory. This wide-ranging
coherence achieved as everything appears to find its place, is ultimately my strongest

argument for my realist premises that | assume in the first place.

54 For an explicit account of how we can respond to objective reasons without incompatibilism, see
Skorupski, (2009) and (2010).
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Conclusion

1. Justice

We have started with the claim that each individual is one another’s equal, defined it,
and moved step-by-step from a few key realist assumptions about reasons and our
natural epistemic position to arrive at a System of Right that we call Equal

Sovereignty. Can it be said, after all this, that we have come to a theory of justice?

If we understand ‘justice” according to the ancient view, that is giving each their due,
then we have developed a limited theory of justice to reflect our limits as human
individuals.>* We have developed a theory of what each individual is due from each
other, given our shared natural, fallible, epistemic position. Perhaps, it is best to stay
instead that we have developed a theory of ‘what we owe to each other’, given this

fact.>46

What we have not developed is a theory of justice in any comprehensive sense of
what would bring order, harmony and balance to the universe in compliance with the
true conception of the good. We have not developed a theory of what we are ‘owed’
by God or the cosmos, or anything beyond each other. Whilst superficially we might
follow Aristotle in saying that “what is unjust is unequal, what is just equal’, we must
diverge with him not only with respect to his claim that this proposition is
‘universally accepted even without the support of argument’ (after all, it has taken us

much argument to get here) but also in his account of ‘equality’ as moral

545 Justinian, (1913), 1, I, 1: “Justice is the set and constant purpose which gives to every man his due.’
546 Scanlon, (1998).
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proportionality, whereby the scale of our individual good is taken to merit

proportionate reward.>*

Putting aside our natural epistemic position, such a comprehensive theory of justice,
grounded in the ordered realization of the good, may well be what we have most
reason to bring about. However, we cannot put aside our natural epistemic position.
We cannot lift the veil of Isis to know infallibly the nature of the good. We are
constrained to the shadows of our beliefs, and in that we can only take solace in our
attempts to respect reason as we far as we can grasp it. We have a basic, decisive
reason to respect reason by complying with our beliefs, and this basic reason is agent-
neutral. Its agent neutrality means that we have decisive reason to promote not merely
our own, but each and every fallible individual’s attempts to respect reason. In this
way, we arrive at the principle of Equal Respect, the system of Equal Sovereignty and

thus give content to the rights and duties that constitute what we owe to each other.

2. Tragedy

However, as we have indicated a number of times, herein lies a certain tragedy. What
we have decisive reason to do in accordance with what we owe each other, will not
necessarily promote the best, most just world, in the comprehensive sense. In fact,
given our disagreement about the good, this may seem inevitable. Individuals with a
good will, but false beliefs, may make the world worse. And, perhaps, even more
tragically, individuals with a good will, with true beliefs, may be impotent of any

right to act upon them.

547 Aristotle, (1976), 177-8, 1130b32-1132a2.
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I call this a ‘tragedy’, deliberately and suggestively. It fits many of its classical tropes.
Our tragic hero, the individual, is indeed ‘an intermediate kind of man ... the sort of
man who is not of outstanding virtue and judgment and who comes upon disaster not
through wickedness or depravity but because of some hamartia.”>*® | do not merely
mean hamartia in the general sense that it has acquired over time (that is, qua tragic
‘fault’, “flaw’ or “frailty’), but in its most specific original epistemic sense qua
‘mistake’, “fallibility’, or “error’. Literally, it means ‘missing the mark’. Just as an
archer purposefully aiming at her target, may be doomed to hamartia, so we who
purposefully seek to respect reason by complying with our beliefs about the good,

may be doomed to miss it.>*°

Our beliefs are contingent. They are the product of happenstance and circumstance, of
education, indoctrination, illumination and misinformation. As Nussbaum, points out,
drawing upon Pindar, human excellence may be like a “vine tree... raised up among
wise men and just, to the liquid sky’; but it must be ‘fed by the green due’, ‘slender,
fragile, in constant need of food from without.” Brute luck determines what we are
fed, and thus with what, and for what we will lead our lives. In Greek tragedy, such
luck is what brings to life the inner logic of some moral necessity.>*° So it is, that our
contingent beliefs, true or false, bring to life decisive reasons to act in accordance

with them.

548 Aristotle, (1972), 1452b34-1453al1.
549 See also, Aristotle (1976), 1.2. 1094a18-25.
550 Aristotle, (1972), 1252a5.
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We can even follow Schelling in holding that such tragedy demonstrates the
compatibility of necessity and freedom, by showing their identity. By (dis)solving the
problem of free will within an account of what we have decisive reason to do when
we cannot know infallibly what we have reason to do, we have arrived at the

‘essence’ of tragedy:

[A]n actual and objective conflict between freedom in the subject on the one
hand and necessity on the other, a conflict that does not end such that one or
the other succumbs, but rather such that both are manifested in perfect

indifference as simultaneously victorious and vanquished.®!

Like Oedipus we are fated to bear responsibility for our actions not merely despite,
but because of our ignorance. However, separating consequential responsibility from
guilt and blame in a principled fashion, we can perhaps make an advance on the

ambiguity of Oedipus’ moral position. >

Where our account of our reasons for action given our natural epistemic position
diverges from the narrative arc of tragedy is that there is no moment of peripeteia
(reversal) or more appropriately, anagnorsis (recognition). No moment of abrupt
change from unknowing to knowing. No point, in this life at least, where the truth is
revealed, infallibly, for the sake of all terror and pity.>>® We are doomed to never

know what it is we know.

%51 Schelling, (1989), 251.

%52 Thus, contra Schelling, Oedipus does not become ‘guilty without genuine guilt’, but instead
consequentially responsible without guilt: Schelling, (1989), 252

553 Aristotle, (1972), 1452a1-1452h4.
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There is, therefore, no catharsis. Possibly, our recognition in theory of the
impossibility of such recognition in life is as close as we can get. This may allow us
to realise the sublime in our own life. The ‘sublime’ is a ‘pleasing kind of horror’,>>* a
‘delightful horror, a sort of tranquility tinged with terror.”® It is so apt a concept,
precisely because it implies some appreciation of our own incapacity, and thus respect
for that which is beyond: ‘That is sublime which even to be able to think of
demonstrates a faculty of the mind that surpasses every measure of the senses. ... The
feeling of the inadequacy of our capacity for the attainment of an idea that is a law for

us is respect.”>°® As Schelling continues:

[T]hat the guiltless guilty person accepts punishment voluntarily — this is the
sublimity of tragedy; thereby alone does freedom transfigure itself into the

highest identity with necessity.>’

3. Faith

Finally, I may be said to have followed Kant, to some extent, in finding it necessary
‘to deny knowledge in order to make room for faith.”>*® Unlike Kant, | take no
postulates about God or immortality to follow from our theory, although it is true that
I have made room for individuals to act in accordance with their beliefs in such

things. Whilst I offer an account of our freedom of will, it is ultimately deflationary.

554 Addison, (1712).

5% Burke, (1958), 136.

556 Kant, 5:250; 5:257.

557 Schelling, (1989) 255; Heraclitus, (1979), Fragment 119: ‘Man's character is his fate.” See also,
Nietzsche, (1986), s 61: ‘you yourself, poor fearful man, are the implacable moira [fate] enthroned
even above the gods that govern all that happens; you are the blessing and the curse and in any event
the fetters in which the strongest lies captive; in you the whole future of man is predetermined: it is if
no use for you to shudder when you look at yourself.’

%8 Kant, (1998), B xxx.
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Further, in the manner in which Rawls takes Kant to fail in the task of demonstrating
that there is a necessary relationship between the achievement of the Realm of Ends
and the Highest Good, | openly embrace the tragic absence of any necessary

connection between realizing a Society of Equals, and realizing the Best Society.

However, once again following Rawls, room is left to have faith that the good may
not, in the end, be inimical to right. At minimum, we have assumed that we must have
a decisive reason to take a risk in order to avoid forever being irrational; and, that
decisive reason is found in the further assumption that there must be some basic
reason to at least show respect for reason, by acting upon our beliefs. We have
reasonable faith, that the good would not completely abandon us in our natural
epistemic position. This is not to cast these assumptions as mere posits of despair,
however. Instead, they are reasonable because they bring unity and coherence to
reason. As | have continually emphasized, these assumptions are not merely allowed
by clearing the path of perfectionist competitors, but authenticated by the explanatory
power of the system that we can build on top of them. However, they also involve an

element of what we might call “faith’.

In this vein, therefore, we might also have faith, as we turn back to our respective
conceptions of the good, in other claims about the good, given our account of right.
Faith that, whilst there is no non-circular way of proving the case, our moral
epistemic capacity is better than random. Faith that, via living in a system of right, a
world of Equal Authority, Respect and Sovereignty, we might progress closer to the

good. Faith that the good may, for the most part, be consistent and promoted by the
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circumstances created by right. As Rawls hoped, we might have faith in a congruence

between the right and the good.

However, none of this is entailed by my theory. It may be entirely wrong. It may
simply be the ghost of Leibnizian metaphysical perfectionism, according to which a
perfect God could not possibly have failed to have given us decisive reason to make a
perfect world.>>® Perhaps, they are simply poor solace for those who cannot be
reconciled with tragedy. Regardless, in our architectonic of right whilst we have not

relied upon such claims, we have made room for them.

559 Rawls, (2000), 108.
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Appendix

Theorem.>®Assuming individuals derive less marginal utility from their income due
to their disability, then they will underinsure, that is, they will not purchase insurance

reflecting the full monetary disvalue of their disability.

Let us assume that there are two possible states of the world. State A, where the

individual has disability level d = 0. State B, where the individual has disability level

d =D, where is D > 0.

Let us assume that in State A the individual derives positive utility from income, Y,

such that we have utility function u(y); and, u'(y) > 0.

Let us assume that in State B the individual also derives positive utility from income,

Y, but negative utility from disability, d, such that we have utility function v(y, d);

and v'(d) < 0; v'(y) > 0. Let us assume that this individual derives less marginal utility

in State B than in State A.

The probability of State A is 1 — m, and State B is 7.

The price of one unit of insurance is p, for one unit of insurance premium g.

The individual’s expected utility, E(U), is:

560 <A correct account of moral capacities will certainly involve principles and theoretical constructions
which go much beyond the norms and standards cited in everyday life; it may eventually require fairly
sophisticated mathematics as well. This is to be expected, since on the contract view they theory of
justice is part of the theory of rational choice’: Rawls, (1971), 47.
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E[U] = (1 —mu(y —pq) + mv(y —pq + q — D)

1)
The individual chooses q to:
max E[U] = (1 - mu(y — pq) + nv(y —pq + q — D)
)
The first-order condition for solving (2) is:
-p(1-mu’ —-pp)+(1-p)mv'(y—pg+q—-D)=0
©)

Assuming, as above, that the actuarially fair premium is offered:

Assuming marginal utility is concave, and that the second-order condition is satisfied,

(3) gives us:

(-mu'(y-pq) _1-p
mv'(y-pq+q-D) p

(4)
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~u'(y—pq) = v'(y—pqg+q—D)

()
Following our assumption above:
~y—pqg>y—-pqt+tq—1D
(6)
~q<D
(7)

Where (7) demonstrates that the individual has underinsured.
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