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This article investigates, and attempts a preliminary adjudication of, the conflict between two conceptions of customary international law and the rival conceptions of international society they presuppose. The first conception of custom is of a positivistic variety and draws on a statist conception of international society. The other manifests a natural law orientation and finds its rationale in a communitarian account of that society. The first pair of conceptions will be examined in the version powerfully elaborated by the French international lawyer Prosper Weil. The second pair will be considered as it is exemplified by, and reconstructed from, the World Court's 1986 judgment in the merits phase of Military and Paramilitary Activities in and against Nicaragua.
 The overall purpose of this article is to sketch a dialectical route by means of which the second set of conceptions of international custom and society may be shown to be superior to the first set, and to do so by appealing solely to considerations whose relevance and force is conceded by one of the most influential and articulate proponents of the combined positivist/statist paradigm.

I. Weil's Critique of Relative Normativity
A. The Threat of Relative Normativity
In a celebrated article published in 1983 Prosper Weil identified - and sharply criticized - a newly emergent trend towards 'relative normativity' in international law.
 He described the trend as combining two radical deviations from 'classic' doctrine: the graduation of international legal norms and their dilution. Normative graduation disrupts the homogeneity of classic law by establishing a multi-level hierarchy of norms. In place of a system in which all norms are 'on the same plane,'
 it differentiates between classes of norms on the basis of their relative importance. The process of graduation is exemplified by the doctrines of jus cogens and international crimes and delicts. The former elevates peremptory norms (from which derogation is impermissible, whether unilaterally or by treaty) above ordinary customary or conventional norms; the latter prioritizes obligations that protect fundamental interests of the international community over those of lesser significance. Normative dilution, on the other hand, has the effect of dramatically expanding the scope of those norms deemed to be of vital importance to the international community. This conflicts with classic doctrine's tightly controlled delimitation of the subjects upon which norms impose obligations or confer rights. The process of dilution is also exemplified by two specific doctrines: that of obligations erga omnes, according to which there are some obligations with respect to which every state has a right to insist on their observance; and that of obligations omnium, according to which some obligations are incumbent upon all states without exception.
 In addition, Weil draws attention to relationships of mutual reinforcement between the various doctrinal forms of relative normativity, such as the tendency to regard peremptory norms of jus cogens as being both obligations erga omnes and obligations omnium.


Weil's critique of relative normativity is framed as a pathology of the international normative system. This compelling rhetorical device is premised on a functionalist interpretation of that system: it is construed as an aggregation of norms charged with the purpose of securing coexistence ('reducing anarchy through the elaboration of norms of conduct enabling orderly relations to be established among sovereign and equal states') and cooperation ('serv[ing] the common aims of members of the international community') among the diverse states that make up international society.
 Consequently, the disorders afflicting the system are those that undermine or impair the continued ability of its constituent norms to fulfil this dual function. The overarching thesis of Weil's article is the diagnosis of the trend towards relative normativity as just such a disorder. Beneath its superficially attractive appeals to 'the supremacy of ethical values and oneness of the international community,'
 there lurks a 'pathological' phenomenon that gravely imperils international law's fitness to achieve its ends. As to the magnitude of the danger posed by relativist trends, Weil is unequivocal. Among the many dire warnings that recur throughout the article, he insists that relative normativity threatens to 'destabilize the whole international normative system and turn it into an instrument that can no longer serve its purpose,'
 and that 'it is the very nature of the international normative system that is challenged and, by the same token, the functions for which it was created, which are its raison d'etre.'
 Accordingly, his ultimate plea is that - notwithstanding the fact that it is 'inspired by unimpeachable moral concerns'
 - the relativist trend must be arrested and, where possible, reversed 'before the dislocation of the normative structure of international law and the perversion of its functions become irreversible facts.'
 

Without question, Weil's 'highly fluent and almost apocalyptic'
 article is one of the most important and influential writings on international law to have appeared in the last few decades. Since it is profoundly sceptical of doctrines that are definitive of contemporary international law - in particular, doctrines that reflect the aspirations of the massive number of new states that came into existence through the process of decolonization - it has attracted strong, and sometimes emotive, responses. Sympathizers find in it a powerful explanation of the deterioration in the efficacy and intellectual integrity of contemporary international law; a timely warning about the dangers of subordinating juristic forms to the political ends of some, inevitably unrepresentative, sections of international society. For others it is a misguided exhortation to revert to an earlier period of ideological homogeneity grounded in the brute fact of Western supremacy; a period that is, from any realistic viewpoint, totally unrecoverable in the post-colonial era. Perhaps the most forthright expression of the latter attitude is the following comment by Richard Falk: 

I am not so impressed by Prosper Weil's article. In fact I would welcome it if someone could enlighten me as to why it is considered such an important formulation. It strikes me as being, to put it rather strongly, a slightly hysterical effort to stop the world from changing. I see it as the work of a highly intelligent person who dislikes what is happening in the world and is translating into jurisprudence a kind of ideological nostalgia for an earlier period of certainty and consensus; he dislikes the problems of tension and diversity that exist in the world. I would stress that I am putting this so impolitely because I would really like to understand why others find the article so important and useful. In my opinion it is a gross overstatement of what is happening and makes use of extremely emotionally loaded language in order to express a highly nostalgic view of international political life.
 

In this section I aim to show why Weil's critique poses a serious challenge to the trends he decries, and why it therefore merits a more considered response than Falk's brisk dismissal.


To do this, we need to trace the ultimate source of Weil's disquiet. On the interpretation I shall advance herein, the feature of relative normativity that provokes Weil's bleak prognosis is its introduction of reasoning about world order values into the processes of international norm formation.
 That relative normativity authorizes such reasoning is undeniable, since it establishes as a criterion of a norm's status and scope the importance of its subject-matter to the international community. Thus, it is substantive value judgments regarding the comparative world order importance of norms that furnish the rationale for upgrading their status or enhancing their scope. In the case of normative graduation such judgments result in the 'vertical' stratification of the system; in the case of normative dilution, the effect is 'lateral', with norms judged to be protective of values integral to world order being accorded a correspondingly augmented scope.
 This 'ethical-political' interpretation of relativist doctrines is not unique to Weil; it is also endorsed by prominent advocates of those doctrines.
 Understood in this way, the relativist trend is not to be straightforwardly equated with the doctrinal innovations it validates, i.e. the various forms of graduation and dilution. Rather, those innovations manifest the workings of a more general conception of international law, according to which the formation and application of international law is expressive of the international community's quest to discover, articulate and realize world order values. 


It is against this underlying conception that Weil's critique, and all his sombre warnings, are ultimately directed. The relativization of international law to a substantive perspective is said to threaten 'the essential features it [international law] has acquired over the centuries for the purpose of being able to perform' its functions.
 These 'essential features' are enumerated by Weil as follows: (i) voluntarism, which attributes the authority of norms to the expressed 'free will' of the states subject to them; (ii) ideological and religious neutrality; and (iii) most importantly of all, positivism.
 Positivism, which is presented by Weil as a corollary of the first two features, requires not only the preservation of a rigorous dichotomy between lex lata and lex ferenda,
 but more generally the insulation of the processes of norm formation and application from any reasoning about the values secured by putative norms. As Weil puts it, 'notwithstanding the fact that neither the basis nor the ultimate justification of international law is to be found in the normative system as such, it is still necessary for that system to be perceived as a self-contained, self-sufficient world.'
 


The extent of the insulation of the legal order from ethical values that is demanded by Weil's austere brand of positivism is comprehensive and even extends to the values that describe the system's function. So, although Weil admits that some values, i.e. coexistence and cooperation, articulate the purpose and rationale of the system of international law as a whole, his positivism stipulates that no reasoning concerning values (including the rationale-conferring set) may enter into its processes of norm formation and application. To put his main point in a seemingly paradoxical, but not incoherent, formulation: it is only by strictly adhering to a value-free process of norm formation and application that the international normative system will best serve its two foundational objectives. This is scarcely an unfamiliar type of claim in the history of legal thought, and may be viewed as an international analogue to the kind of normative positivism advocated by philosophers such as Hobbes, Hume and Bentham in the municipal sphere.
 


In repudiating the insulation of the criteria of norm formation from the values international law is intended to secure, relative normativity entails a radical departure from this positivist paradigm. It coheres, instead, with the rival natural law tradition in international law.
 That tradition authorizes the derivation of norms in conformity with ethical-political knowledge as to the right ordering of the international community because it regards such knowledge as both attainable and partially constitutive of the idea of legality.
 To this extent, Weil's critique involves a confrontation between a positivist and a natural law paradigm of international law. In light of this fact, it might be tempting to dismiss the debate between Weil and his relativist opponents as merely ideological, i.e. a conflict between viewpoints so radically divergent in their presuppositions that no rational or non-question-begging adjudication of their conflicting claims is possible. But such a conclusion would be too hasty. For what ultimately prevents Weil's critique from collapsing into an unilluminating ideological stand off is the functionalist framework within which it is elaborated. Weil advances his positivism not as an ungrounded or dogmatic commitment, but on the basis of its alleged superiority to the natural law paradigm in achieving the ends of international law. 


Now the important point here is that the ends specified by Weil also figure among the main world order values recognized by proponents of relative normativity. This crucial, albeit limited, common ground between positivism and relative normativity raises the prospect that the conflict between them may be mediated, at least in part, by reference to a mutually acceptable functionalist criterion. The question to be posed is which paradigm of international law - the positivist or the natural law paradigm - would best facilitate the realization of coexistence and cooperation if it were adopted as authoritative by international agents and authorities?
 It follows that for Weil's critique to succeed he must demonstrate positivism's functional superiority to the natural law paradigm. This means, at the very least, establishing the following four claims: (i) that classic doctrine was positivist in nature; (ii) that classic doctrine did in fact succeed in realizing the twin objectives of coexistence and cooperation; (iii) that claim (i) provides the best explanation of the truth of (ii); and (iv) that neither the composition nor the conditions of the international society have undergone such a transformation as to either (a) diminish positivism's effectiveness in achieving international law's objectives or (b) necessitate or justify an extension of those objectives beyond coexistence and cooperation. However, the difficulty here is that Weil essentially stipulates, rather than argues for, claims (ii)-(iv).
 But since the force of his critique depends on the supposedly superior functional efficacy of positivism, relative normativity's departure from positivism cannot of itself engage our concern in the way that Weil wishes. This in turn fuels the suspicion - expressed so forcefully by Falk - that his positivism is a nostalgic reversion to a superseded orthodoxy, i.e. that it is best understood as arbitrarily posited as a end in itself, rather than as an 'essential' means to the attainment of ideologically-neutral ends. 


Still, the debunking Falkian interpretation is not yet vindicated. For in place of a direct argument for positivism that would justify claims (ii)-(iv), Weil offers a series of intricate and detailed criticisms of the doctrinal manifestations of graduation and dilution.
 Notwithstanding its negative and piecemeal character, this strategy can be interpreted as contributing to a more general argument that expresses the two-pronged thrust of Weil's entire critique of relative normativity. This holds that relative normativity is a pathological development because it issues in two seriously dysfunctional consequences, both of which stem from its violation of the positivist paradigm. 


First, Weil claims that the introduction of world order values into the legal process renders indeterminate the existence, content, status and scope of norms, thereby severely diminishing their capacity to achieve the system's functions. Indeterminate norms obstruct the realization of an international society governed by the rule of law inasmuch as they cannot provide effective guidance to states, nor can bodies charged with applying them do so impartially and in accordance with their manifest and pre-determined meaning. Further, such indeterminacy is readily exploitable by powerful or recalcitrant states who may act in ways that are subversive of coexistence and cooperation while purporting to comply with the vague and unverifiable requirements of a relativized international normative system. Secondly, and more importantly, Weil contends that the appeal to world order values in international norm formation and application violates the pluralistic nature of international society and, in particular, the principle of the sovereign equality of the states comprising that society. In a multicultural world marked by deep and ineradicable ideological diversity, by dramatic variation in de facto power between states, and by rivalry based on self-interested and particularistic motivations, the effect of assigning a criterial role to world order values is to abet the politicization and partisan manipulation of international law by individual states, or groups of states, to the detriment of states that are weaker or that simply find themselves outnumbered in international fora. Thus politicized, international law becomes an instrument diverted from, and incapable of fulfilling, its rightful purpose.

B. Customary Obligations Omnium

For the purpose of illustrating this general interpretation of Weil's article, and to provide a specific focus for subsequent discussion, we can now more closely examine his critique of customary obligations omnium. According to Weil, the classic doctrine of custom maintained a fragile equilibrium between the competing demands of enabling customary norms to come into existence without receiving the consent of every state while at the same time permitting individual states to avoid subjection to norms they do not accept.
 The first demand is met by limiting state participation in the formation of custom to two factors: (a) state practice in accordance with the putative norm that is both 'general' and 'consistent', but not necessarily universal, and (b) the manifestation by (not necessarily all) states of an attitude of 'conforming to what amounts to a legal obligation' that is tantamount to opinio juris.
 On this view, a non-universal consent may suffice in generating a customary norm, but the scope of that norm may be correspondingly qualified. The opportunity thereby afforded states to escape subjection to norms they reject by making their refusal known in time (the so-called 'persistent objector rule') is 'the acid test of a custom's voluntarist nature.'
 

According to Weil, the equilibrium struck by the classic theory has been seriously disrupted by the emerging doctrine of customary obligations omnium. This doctrine - which has effected a transition 'from presumptive acceptance to imposed acceptance' of customary norms
 - consists of two elements. The first is a diminution in the generality of state practice required for the formation of a customary norm. The second is the expansion (and, at the limit, universalization) of the class of states bound by the norm once formed. The idea of 'quasi-universal treaties' illustrates the first element.
 On the classic view, treaties may be declaratory of existing custom or may facilitate or crystallize the formation of a nascent customary norm, but they cannot replace state practice in the process of norm formation. In contrast, Weil identifies a recent willingness to countenance this sort of substitution provided the treaty provision has been adopted by a sufficiently large number of states, in particular by states 'specially affected'. The role of treaties not yet in force or resolutions of international organizations in generating such 'instant custom' is, a fortiori, an instance of the same process.
 The second element of the doctrine is portrayed by Weil as having advanced through the illicit use of the concept of a 'rule of general international law'. Its traditional meaning - a rule applicable except in the case of a particular derogation - having been eclipsed by a tendency to treat it as equivalent to 'customary rule'.
 This 'terminological permutation' re-draws the contrast between conventional rules (binding only on states parties) and customary rules (more 'generally binding', but still not opposable to a persistent objector) in such a way as to render the generality of a customary norm tantamount to investing it with a universal normative scope: 'what used to be merely general tends nowadays to be viewed as impervious to individual derogations, as - in a word - universal.'
 


Weil's critique of the doctrine of customary obligations omnium is essentially a sophisticated deployment of the two general objections of indeterminacy and anti-pluralism. His four main criticisms of the first element of the doctrine are all variations on the indeterminacy theme: (i) there is uncertainty as to when participation in a convention is sufficiently 'widespread and representative'; (ii) it is unclear whether only states ratifying or according to the convention are to be counted or all signatories; (iii) the criterion of 'states whose interests were specially affected' is itself highly indeterminate;
 and, (iv) more generally, there is great uncertainty as to the type of instrument that can lead to the generation of customary obligations omnium, e.g. not only treaties not yet in force, but possibly also resolutions of international organizations.
 Further, the fundamental problem Weil identifies with the second element of the doctrine, the increasing generalization of the scope of the customary norms once formed irrespective of persistent objection on the part of individual states, is its disastrously anti-pluralistic upshot. By expanding the scope of customary norms while simultaneously diminishing the generality of state practice necessary for their creation, the doctrine creates 'a danger of imposing more and more customary rules on more and more states, even against their clearly expressed will.'
 It thereby enhances the likelihood of the 'domination of the minority by the majority'
 that, according to Weil, was so effectively minimized by the classic doctrine of custom.

C. Outline of the Argument
On the interpretation sketched above - one which admittedly involves a significant element of conjectural reconstruction - Weil's article emerges as a powerful interweaving of doctrinal and theoretical critique. The line of argument he pursues furnishes a compelling articulation of the assumptions that underlie the oft-voiced anxiety about the 'politicization' of contemporary international law. Further, the interpretation I have offered shows why the concerns activated by Weil's critique are not, as Falk asserts, narrowly ideological but rather sufficiently theory-neutral to merit an extended reply from would-be defenders of relative normativity. In this article I seek to offer the beginning of such a reply, taking as my focus the species of normative dilution found most problematic by Weil, i.e. customary obligations omnium. In section II, I explain why the World Court's derivation of customary norms prohibiting the use of force and intervention in Nicaragua is a powerful endorsement of the doctrine of customary obligations omnium. In section III, I defend the Nicaragua approach to custom against the indeterminacy objection by enlisting in its defence Ronald Dworkin's interpretative theory of adjudication. Lastly, I criticize the statist vision of international society underpinning Weil's critique and I defend the rival communitarian ideal presupposed by the adjudicative technique advocated in section III against the charge of anti-pluralism. 


As a preliminary point, I should stress that the defence of relative normativity presented here is doubly qualified. First, relative normativity's functional superiority to positivism is asserted with regard to the goal of coexistence, whereas a complete defence would justify a more expansive understanding of the functions of international law and of the superior efficacy of relative normativity in securing them. To the extent that it provisionally adopts Weil's narrow conception of international law's functions, my argument may be thought of as an immanent critique of the positivist paradigm. Second, I focus on only one relativist doctrine - customary obligations omnium - and even then not at the level of detail necessary to yield a point-by-point reply to Weil's specific criticisms. These qualifications are not due to scepticism on my part about the prospects of a comprehensive defence of relative normativity in general or of customary obligations omnium in particular. Rather, they are indicative of the more abstract purpose of this article, which is to propose the availability of a natural law paradigm within which a viable response can be constructed to the charges of indeterminacy and anti-pluralism. If I am successful in this, then to the extent that Weil's specific criticisms of the doctrine of customary obligations omnium identify genuine problems this will not be because they are expressive of an authoritative positivist paradigm that is breached by the relativist trend. Instead, those problems will be seen as identifiable within the natural law paradigm itself and potentially susceptible of resolution in terms of the conceptual framework it affords. 

II. Customary Obligations Omnium and the Nicaragua Case
In the Nicaragua case a majority
 of the World Court held, inter alia, that the United States had breached its obligations to Nicaragua under customary international law not to use force against another state and not to interfere in the affairs of another state.
 The issue of the applicability and content of customary law was posed in consequence of the United States' multilateral treaty reservation to its acceptance of the Court's compulsory jurisdiction under Article 36(2) of the Statute of the International Court of Justice.
 The effect of the majority's interpretation of the reservation was to preclude the application of the multilateral treaties invoked by Nicaragua.
 Thus, the conventional rules concerning the use of force enshrined in the United Nations and Organization of American States Charters were inapplicable qua conventional rules. Given that Nicaragua had also argued on the basis of customary law, the Court confronted the question of the consequences of the inapplicability of the multilateral treaties for the definition of the content of the customary international law that was applicable.
 The United States contended that the provisions of the United Nations Charter relating to the lawfulness of an alleged use of armed force 'subsume and supervene related principles of customary and general international law'.
 So, in barring a resolution of the dispute on the basis of the treaties, the reservation excluded the application of 'any rule of customary international law the content of which is also the subject of a provision in those multilateral treaties.'
 The majority rejected this argument, holding (a) that not all of the relevant customary norms which may be invoked are identical in content to the rules enshrined in the excluded treaties,
 and (b) in any case, even if such an equivalence existed, this would not constitute a ground for holding that the treaty provisions necessarily deprive the customary norms of an independent applicability. Nor could the reservation sustain the required interpretation.
 The Court concluded: 'there are no grounds for holding that when customary international law is comprised of rules identical to those of treaty law, the latter "supervenes" the former, so that the customary international law has no further existence of its own.'
 


It has been argued that the Court's invocation of an autonomous customary norm prohibiting the use of force as surviving the treaty effect of the reservation is made possible by an implicit reference to the idea of world public order, a concept that underlies the jus cogens doctrine and provides a basis for the qualitative discrimination among the norms that it requires.
 If so, the Court's innovations in the direction of diluted normativity were premised on a world-order based hierarchy of international norms. However that may be, it is some of these innovations I wish to examine. As noted earlier, when based on customary law, obligations omnium are characterized by (i) the reduction in the amount of general state practice required in the process of norm formation, and (ii) an expansion (or, indeed, a universalization) of the class of states bound by such rules once they have been formed. The Nicaragua majority's derivation of norms prohibiting the use of force and intervention exemplifies both of these features, especially the first. Indeed, it is this endorsement of a relativist account of the formation of customary international law that is probably the most significant aspect of the Court's judgment.

A. Diminished State Practice
The Court's decision involves a drastic down-grading of the importance of general state practice, and a corresponding elevation of the significance of opinio juris (considered, however, as potentially detachable from practice consistent with the putative norm), in the formation of customary norms.
 Anthony D'Amato's attack on the judgment for inverting the traditional relationship between practice and opinio juris effectively conveys its radical character. Traditional doctrine emphasizes the emergence of customary norms from general state practice and opinio juris where the latter is conceived as the psychological concomitant of that practice - something, indeed, to be inferred from concordant practice - which enables the identification of practices possessing normative consequences.
 But, as D'Amato points out, the majority's approach in Nicaragua was to begin with an abstract statement of a rule (derived from treaties, United Nations General Assembly resolutions and other international instruments) and to derive the opinio juris element from the attitudes of states accepting the rule in its various embodiments. State practice was invoked at the end of the process of derivation, not for evidence of 'absolutely rigorous conformity' with the rule, but to ensure general consistency with it. Yet even this belated gesture to traditional strictures is largely negated through the ability to countenance substantial inconsistent practice provided it can be characterized as involving instances of the pre-determined rule's violation. Further, where a state acts in prima facie contravention of the rule, its claim to be acting in accordance with the rule or some exception to it, strengthens the authority of the rule. The key passage outlining the Court's approach is the following:

The Court does not consider that, for a rule to be established as customary, the corresponding practice must be in absolutely rigorous conformity with the rule. In order to deduce the existence of customary rules, the Court deems it sufficient that the conduct of states should, in general, be consistent with such rules, and that instances of state conduct inconsistent with a given rule should generally have been treated as breaches of that rule, not as indications of the recognition of a new rule. If a State acts in a way prima facie incompatible with a recognized rule, but defends its conduct by appealing to exceptions or justifications contained within the rule itself, then whether or not the State's conduct is in fact justifiable on that basis, the significance of that attitude is to confirm rather than to weaken the rule.
 

So, while the Court formally reaffirmed the 'essential role' of general practice in customary norm formation, drawing a contrast with conventional rules in this regard,
 it effectively adopted a revolutionary technique that enabled it to derive customary norms prohibiting the use of force and intervention despite the absence of supporting general state practice, and in the face of considerable inconsistent practice. The majority judgment therefore seems to exhibit a blatant inconsistency between the abstract endorsement of a traditional conception of customary international law as compounded of both state practice and opinio juris and the demotion of state practice to a marginal, if not non-existent role, in its actual derivation of specific customary norms. As Theodor Meron has put it, 'the Nicaragua Court's emphasis on the need to establish the existence of practice was more in the nature of a verbal protestation than a serious inquiry into the presence of the necessary elements of customary international law.'

(i) The customary norm of non-use of force

Beginning its analysis by noting both parties' acceptance that the rules on use of force in the United Nations Charter correspond 'in essentials' to those in customary law, i.e. that Article 2(4) expressed 'the fundamental principle in this area,'
 the Court proceeded directly to the element of opinio juris as to the binding character of the abstention it requires. This could be derived, 'though with all due caution', inter alia, from the attitude of the parties and of states towards certain General Assembly resolutions, particularly resolution 2625 (XXV) ('The Declaration on Principles of International Law Concerning Friendly Relations and Co-operation among States in accordance with the Charter of the United Nations'). In a critical passage, the Court observed:

The effect of consent to the text of such resolutions cannot be understood as merely that of "reiteration or elucidation" of the treaty commitment undertaken in the Charter. On the contrary, it may be understood as an acceptance of the validity of the rule or set of rules declared by the resolution by themselves. The principle of non-use of force, for example, may thus be regarded as a principle of customary international law, not as such conditioned by its provisions relating to collective security, or to the facilities or armed contingents to be provided under Article 43 of the Charter. It would therefore seem apparent that the attitude referred to expresses an opinio juris respecting such rule (or set of rules), to be thenceforth treated separately from the provisions, especially those of an institutional kind, to which it is subject on the treaty-law plane of the Charter.

Further support for the opinio juris element, particularly with respect to the United States, was found in the resolution of the Sixth International Conference of American States condemning aggression, its ratification of the Montevideo Convention on Rights and Duties of States, its acceptance of the principle contained in the Helsinki accord,
 and its asserted status as a jus cogens norm.

(ii) The customary norm of non-intervention
The majority found that the principle of non-intervention, which 'involves the right of every sovereign State to conduct its affairs without outside interference,' is 'part and parcel of customary international law' even though 'examples of trespass against this principle are not infrequent.'
 The importance of this principle from a world order perspective as an 'essential foundation of international relations',
 a corollary of the principle of the sovereign equality of states,
 set the stage for this self-conscious disregard of state practice. The Court began again with the expression of opinio juris regarding the rule's existence. Given that it had removed the requirement of deriving normative intent from state practice generally consistent with the rule, examples of this psychological element became unsurprisingly 'numerous and not difficult to find.'
 Again, the Court emphasized a variety of international instruments,
 including resolutions supported by the United States solely as statements of political intention (e.g. General Assembly Resolution 2131 (XX), the 'Declaration on the Inadmissibility of Intervention in the Domestic Affairs of States and the Protection of their Independence and Sovereignty') and its acceptance of the principle in a declaration presented as binding only inter partes (the Helsinki accord).
 

In contrast to the derivation of the non-use of force norm, the Court did explicitly formulate the question whether practice was sufficiently in conformity with the principle of non-intervention to establish it as a customary norm.
 Observing that in recent years 'a number of instances of foreign intervention for the benefit of forces opposed to the government of another State' have occurred,
 it countered that it was not concerned with the process of decolonization (the remarkable implication being that these instances were predominantly part of that process). In the end, the question was effectively bypassed by proceeding on the basis of a presupposition as to the existence of a customary norm prohibiting intervention. The Court then considered whether there existed a practice illustrative of belief in a general right for states to intervene, whether directly or indirectly, with out without armed force, in support of an internal opposition in another state, 'whose cause appeared particularly worthy by reason of the political and moral values with which it was identified'.
 Thus, while ostensibly still concerned with the existence of the principle of non-intervention as a customary norm, the element of state practice was considered solely in the context of a permissive modification of the principle that would have allowed intervention in support of rebel forces. This amounts to a reversal of the traditional doctrine that the party seeking to establish a restrictive customary norm bears the burden of proof.
 It also indicates, more radically, that state practice was never considered in a context where its absence would have the potential effect of denying the rule legal status. In the end, the notion of opinio juris was deployed to dispel the implication that such a modification existed: the cases of state conduct prima facie inconsistent with it were not accompanied by an opinio juris to the effect that contravention was permissible in the specified circumstances. The Court focused on the nature of the ground offered as justification in these cases and found that states have not justified their conduct by reference to a new right of intervention or a new exception to the customary principle that prohibits it.


The Nicaragua judgment manifests the relativist trend most clearly in the diminished degree of state practice it tolerates as an element in norm-formation, even allowing for the fact that the norms in question here were norms of prohibition. This is highlighted by the massive amount of inconsistent practice that existed with respect to the two principles of non-use of force and non-intervention that were derived by the Court as customary norms.
 And even when practice is considered, it is deprived of any real independent probative force by the technique of characterizing inconsistent practice, by virtue of an appeal to opinio juris, as a violation of the putative rule of customary international law, or as an attempt to come within a recognized exception to that rule, or else as indicative of the existence of a new customary rule. An important aspect of the decision is the emphasis placed on opinio juris, not as a normative intent associated with state practice consistent with the putative rule, but as expressed in the normative words of treaties, resolutions and other international instruments. Thus, the aspirational instruments cited by the Court provide a basis for the derivation of customary norms. This manifestly presupposes the capacity of the General Assembly to transcend its normal recommendatory role and contribute in a more direct manner to the formation of customary norms through the passing of widely accepted resolutions. Note, finally, that a similar down-grading of the importance of state practice is evident in the Court's analysis of a number of other customary norms. 

B. Universal Scope

The extent to which the Nicaragua judgment affirms the other element of the doctrine of obligations omnium, i.e. the attribution of universal normative scope to a customary norm irrespective of its non-acceptance or rejection by some states, is less evident. It may be that the customary norms of non-use of force and non-intervention bind only the states that have accepted the treaties and resolutions relied upon by the Court in their derivation, so that they are not universal in scope. This interpretation has been advanced by Fred L. Morrison: 

The new international law thus created would apparently be binding only between states that acquiesced in the declarations in question, and as such would give rise to a new body of multilateral, but not universal, law. The consequence is a solution less drastic than one that would recognize a universal validity for such resolutions. It will nevertheless enhance the legal status of those resolutions and consequently the importance of express negative votes in international organizations (not necessarily only the General Assembly), if the state is not fully satisfied that every provision of the proposed resolution, separately and literally applied, is acceptable to it.

Now Morrison's motivation for limiting the normative scope of customary norms derived through the Nicaragua method turns mainly on his interpretation of that method. According to this, a customary norm may come into existence 'instantly' if it is embodied in a widely adopted resolution of the United Nations General Assembly - or even of some other international organization - and there is no state practice that reflects acceptance of a contrary norm.
 In other words, the Nicaragua  judgment 'changes General Assembly resolutions from a step in the evolution of international law to the end result of that process'.
 The restriction of the scope of the resultant customary norms to the states that supported or acquiesced in the resolutions that generated them is intended to decrease the incidence of states being subject to customary obligations they do not accept and which are merely 'imposed' upon them by the fiat of an international organization. But, as I argue in section III, the construal of the Nicaragua approach as straightforwardly endowing General Assembly Resolutions with legislative (or quasi-legislative) status is too simplistic; in particular, it fails to take into account the vital role of substantive world order considerations relating to the content of the putative norms. If so, this particular motivation for limiting the scope of Nicaragua-style customary norms is severely undercut.


A more detailed consideration of the question of scope is undertaken by Hilary Charlesworth.
 She discerns in the judgment an unresolved tension between a strand of voluntaristic positivism and a natural law orientation that emphasizes the formation of customary norms within a value-laden 'societal context'.
 Remnants of the former approach are to be found, in particular, in the fact that the Court to a very large extent self-consciously concentrated on the activities of the United States and Nicaragua in its inquiries regarding both the state practice and opinio juris elements, almost as though the issue were one of the existence of a regional custom rather than of a customary norm of potentially universal scope.
 Further, the decision seems to lend some credence to the idea that the scope of the two norms is subject to the persistent objector rule, according to which a state can escape the normative effects of a customary rule by persistently objecting to its establishment during its process of formation and right up until the present. Thus, in seeking evidence of opinio juris as to the principle of non-intervention the Court refers, inter alia, to the United States' vote in support of General Assembly Resolution 2131 (XX). Observing that the vote was qualified by a statement at the time of its adoption by the First Committee that it was 'only a statement of political intention and not a formulation of law', the Court countered that the United States is still subject to the non-intervention principle because 'the essentials of resolution 2131 (XX) are repeated in the Declaration approved by resolution 2625 (XXV), which set out principles which the General Assembly declared to be "basic principles" of international law, and on the adoption of which no analogous statement was made by the United States representative.'
 Indeed, as Charlesworth points out, the Court here appears to go beyond the traditional understanding of the rule by implying that a qualified or negative vote on a resolution in an international organization can constitute a 'persistent' objection and thereby exempt a state from the ambit of a customary norm subsequent to its formation.
 


But against the considerations adduced in the previous paragraph there must be placed at least the following points. First, although the Court focused its inquiries on the United States and Nicaragua in seeking to establish state practice and opinio juris, it by no means ignored the activities of other states or organizations. So, for example, reference was made to: the acceptance by other states of relevant treaty norms
 and General Assembly resolutions;
 previous decisions of the World Court;
 and commentaries of the International Law Commission.
 Second, the Court referred to the norms prohibiting the use of force and intervention in terms that implied its ascription to them of a universal scope. Thus, it was held that the non-use of force norms embodied in both the United Nations Charter and in customary international law 'flow from a common fundamental principle outlawing the use of force in international relations.'
 Regarding the non-intervention norm, the Court held that it can be inferred that the text of the Helsinki accord 'testifies to the existence, and the acceptance by the United States, of a customary principle of universal application.'
 


In connection with the Court's seeming indulgence of the so-called persistent objector rule, there are three countervailing observations. First, the Court does not explicitly refer to, let alone endorse, the rule.
 Second, the existence of the rule in contemporary international law is itself a highly contentious matter.
 And, finally, even if the rule survives in contemporary law, it is widely acknowledged by its advocates to be inapplicable to norms of jus cogens, which retain a universal scope irrespective of non-consent or persistent objection to them.
 The relevance of this point is that there are strong indications in the Nicaragua judgment that the Court regarded at least the principle prohibiting the use of force as a peremptory norm of jus cogens. Admittedly, the majority judges make no direct application of such a peremptory norm as furnishing a dispositive rule. But the frequent invocation by states (including the United States and Nicaragua) and other agents of such a norm is relied on as one factor evidencing the existence of an opinio juris requisite to establish an independent norm of customary law essentially identical to Article 2(4) of the United Nations Charter:

A further confirmation of the validity as customary international law of the principle of the prohibition of the use of force expressed in Article 2, paragraph 4, of the Charter of the United Nations may be found in the fact that it is frequently referred to in statements by State representatives as being not only a principle of customary international law but also a fundamental or cardinal principle of such law. The International Law Commission, in the course of its work on the condition of the law of treaties, expressed the view that "the law of the Charter concerning the prohibition of the use of force in itself constitutes a conspicuous example of a rule in international law having the character jus cogens"...

The separate opinions of two members of the majority, President Singh and Judge Sette-Camara, involve a more unequivocal endorsement of the jus cogens status of the non-use of force and (in the case of Judge Sette-Camara) non-intervention norms.
 

Noting, then, that the Nicaragua Court's position on the scope of the customary norms of non-use of force and non-intervention is not entirely free from doubt, I think there are sufficient considerations telling in favour of a universalistic interpretation to justify the conclusion that the decision exemplifies the doctrine of obligations omnium in this respect as well.
III. Indeterminacy
A. The Problem in General
One of Weil's two central objections to relative normativity is that it renders the international legal process increasingly indeterminate, thereby seriously damaging its capacity to perform its functions: 

A system builder by vocation, the jurist cannot dispense with a minimum of conceptual scaffolding. It is impossible, therefore, for him not to feel disturbed by a development that - whatever its merits from other viewpoints - subjects normativity to graduations of strength while at the same time extending its scope ratione personae beyond all discernible bounds... To succumb to the heady enticements of oversubtlety and loose thinking is to risk launching the normative system of international law on an inexorable drift towards the relative and the random. It is one thing for the sociologist to note down and allow for the infinite gradations of social phenomena. It is quite another thing for his example to be followed by the man of law, to whom a simplifying rigor is essential.

This wide-ranging objection raises the more specific question of whether the natural law tradition furnishes a principled basis for the determination of the existence and content of customary obligations omnium. The aim of this section is to suggest an affirmative answer to this question. Before embarking on this, a number of preliminary points should be registered. First, the problem of indeterminacy is partly amenable to an institutional solution. As Weil concedes,
 the problem would be alleviated if the World Court asserted an activist role in determining customary norms on the basis of considerations of world public order, e.g. in the applicability of the jus cogens concept in concrete cases.
 It is just such a role that the Court asserts in Nicaragua.
 Second, it is common currency, at least since the time of Legal Realists like Karl Llewellyn, that the invocation of value considerations in the process of adjudication can actually enhance determinacy by making explicit, and reflectively articulating, the genuine reasons on which decisions are based. In abstraction from this teleological context, formal rules are susceptible to many more rival and conflicting interpretations. To this extent, self-consciously value-based adjudication can enhance, rather than corrode, the realization of the rule of law.
 Finally, the risk of some abuse is ineradicable. This follows both from the fact that norms are neither self-interpreting nor self-applying and from the essential fallibility of human beings and their institutional arrangements. Some recent comments by Rosalyn Higgins are a salutary reminder of this point:

We must face the reality that we live in a decentralized international legal order, where claims may be made either in good faith or abusively. We delude ourselves if we think that the role of norms is to remove the possibility of abusive claims ever being made. The role of norms is the achievement of values for the common good. Whether a claim invoking any given norm is made in good faith or abusively will always require contextual analysis by appropriate decision-makers - by the Security Council, by the International Court of Justice, by various international bodies.


Still, the specific challenge persists: is the method for deriving customary obligations omnium adumbrated in the Nicaragua case a sufficiently determinate one? The thought that it is not has been expressed by a number of commentators who focus in particular on the seeming discrepancy between the Court's invocation of a traditional conception of custom that demands the presence of both state practice and opinio juris and the Court's derivation of norms against the use of force and intervention notwithstanding the glaring absence of supporting state practice. To this extent, such critics claim, the real basis for the derivation of those norms remains hidden from view and therefore cannot furnish a determinate criterion for ascertaining the existence and content of customary norms in other areas. In the words of Hilary Charlesworth:

[T]he Nicaragua understanding of customary international law can be criticised for its obscurity. While retaining the traditional language of the elements of customary international law, the Court does not offer any clear definition of these elements and in fact seems to move away from much of the accepted jurisprudence in the area. The combination of familiar terms and categories with a redefinition of content serves to obfuscate rather than clarify an important area of law, and fails to acknowledge directly the shift in the Court's thinking. The Court's analysis of custom illustrates the accuracy of Sir Robert Jenning's observation that "we cannot reasonably expect to get very far if we try to rationalise the law of today solely in the language of Article 38 of the Statute of the International Court of Justice".

On this view, the Nicaragua decision manipulates the traditional understanding of custom beyond all reasonable bounds in order to secure what is perceived to be a desirable legal outcome.
 The idea is that the World Court's attempt to establish universal principles prohibiting the use of force and intervention was bound to be arbitrary and indeterminate so long as the Court purported to adhere to the requirement of establishing usus and opinio juris. But what is needed in order to meet the requirement of determinacy is not the travesty of the classic doctrine of customary international law perpetrated in the Nicaragua case, but rather the adoption of an altogether new method for establishing universal legal norms that would be binding even on states that did not accept, or indeed rejected, those norms. The project of delineating such a novel approach to the generation of universal international law has been taken up recently in two important publications.


The more idealistic alternative is propounded by Christian Tomuschat. It involves a method of 'pure deduction' from 'the core philosophy of humanity as it is enshrined in the - unwritten - constitution of the international community as well as in the Charter of the United Nations.'
 Admitting its susceptibility to abuse, he would confine the application of the deductive method to the derivation of a very limited number of norms - such as those protecting human life and physical integrity, outlawing torture and slavery, enjoining the equality of human beings - that would not need any further validation through practice and opinio juris or treaty. Beyond this limited core, in areas where 'a delicate process of balancing individual against public interests becomes necessary', the traditional methods of international law formation - treaty and custom - would apply.
 Further, Tomuschat explicitly endorses the derivation of universal norms prohibiting the use of force and intervention in the Nicaragua case on the basis of this deductive methodology: 

Since, as from 1945, those two principles are conceived of as forming an indivisible whole with sovereign equality, it becomes manifest that no lengthy enquiry into the practice of States is necessary in order to prove that they exist as rules of positive international law which, under the classification system enumerated in Article 38(1) of the Statute of the ICJ, must be characterized as rules of customary international law. In fact, to call into question the prohibition of resort to force would amount to a head-on attack on sovereign equality of states. It would mean granting a premium to militarily strong States and would have to be understood by governments as the message that, over and beyond doubts as to effective observance of and respect for peace among nations, outside the United Nations community the minimum normative defence against aggression is lacking.

Interestingly, in the above passage Tomuschat asserts that, although derived by a deductive process that eschews consideration of state practice and opinio juris, the two norms are still to be classified as customary norms. This may either imply the existence of a new species of custom, or else the more technical need to accommodate this distinctive form of international law within the authorized sources of law that the World Court is bound to apply under Article 38(1) of its Statute.


A more pragmatic route to the creation of universal international law is espoused by Jonathan Charney. He stresses that in the contemporary world, marked by an increase in the number and diversity of states and by the incursion of international law into areas that were formerly exclusively within states' domestic jurisdiction, an inflexible insistence on the requirements of state practice and opinio juris would severely encumber the capacity of the international normative system to generate universal norms. The method he advocates is therefore intended as a crucial supplement to traditional law-making methods.
 On this approach, '[r]ather than state practice and opinio juris, multilateral forums often play a central role in the creation and shaping of contemporary international law'.
 Charney is, however, at pains to stress that he is not attributing independent legislative authority to multilateral fora, or suggesting that all generally applicable and widely supported treaty texts become universal international law upon adoption or entry into force.
 Instead, the authoritativeness of debates at multilateral fora, for example, will vary according to a number of factors, such as: (i) the clarity with which it is communicated to participating states that the rule under consideration reflects a refinement, codification, crystallization or progressive development of international law;
 (ii) crucially, the amount of support given to the rule;
 and, (iii) whether the support for the rule is widespread and encompasses all interest groups.
 How much evidence, if any, of state practice and opinio juris from outside the forum is needed to supplement the above factors will depend on the circumstances of each case:

The clearer the norm debated, the clearer the intention to promote a norm of generally applicable international law, and the stronger the consensus in favour of the norm, the less need there will be for evidence from outside the forum... When these signals are weak, confirmation of the normative status of the rule may be sought in declarations of states outside the forum, the other evidence of opinio juris, and state practice before or after the meeting of the forum. In theory, however, one clearly phrased and strongly endorsed declaration at a near-universal diplomatic forum could be sufficient to establish new international law.

But how should this new form of law be categorized? As Charney admits, it does not conform to traditional lawmaking;
 instead, it is intended to 'replace traditional customary lawmaking' within certain spheres.
 But this is not problematic because 'nothing in the foundations of the international legal system bars such an evolution in the international lawmaking process.'
 On the other hand, however, Charney still seems to want to relate this new species of law to the heading of custom: 

The process outlined above differs significantly from the traditional understanding of the customary lawmaking process as requiring general practice over time. It may thus be more accurate to call it general international law, as the International Court has done on numerous occasions. The use of this label appears to be consistent with Article 38 of the Court's Statute since "international custom" is only "evidence of a general practice accepted as law." Whatever its proper denomination, the lawmaking process is substantially advanced by the activity of these multilateral forums.


In the remainder of this section, I want to resist the premise - common to Professors Charlesworth, Tomuschat, and Charney - that the decision in the Nicaragua case can be seen as the product of a determinate method only if it is interpreted as dispensing with the traditional conceptual framework of customary international law. Instead, I want to endorse another understanding of that case, one that retains the classical notion of custom as a compound of state practice and opinio juris, but which reconceptualizes those components and the relationship between them. On this view, the Nicaragua decision can be understood as working with the grain of established doctrine, but on the basis of an underlying natural law paradigm that is capable of securing the determinacy requisite to the operation of the rule of law ideal in the international arena. 


There are, in any case, independent reasons for devising such an account. The methods advocated by Tomuschat and Charney suffer from symmetrical defects: the former, in its focus on the abstract value system that forms the unwritten constitution of the international legal community, threatens to cut off the process of international law formation from the realities of international political life; the latter, with its heavy emphasis on the transactions of international fora, threatens to lose sight of the crucial matter of the substantive ethical content of the norms that are to be credited with universal scope. Further, both commentators are led, possibly for reasons connected with the need to situate the new type of law within the authorized sources of law stipulated in Article 38(1) of the Statute of the International Court of Justice, to entertain the claim that the method of law formation they recommend is a species of custom. But, in view of the (potentially) minimal or non-existent role played by state practice or opinio juris in their proposals, any such claim would be highly controversial. The understanding of the Nicaragua case I advance seeks to avoid both of these problems. In the first place, it tries to maintain a stable equilibrium between the roles of substantive values and political processes in the formation of universal international law. And, secondly, since it interprets the case as concerned with the derivation of customary international law, understood as comprising state practice and opinio juris, it has no need unconvincingly to cram a novel source of law within the established rubric of custom.

B. Custom on a Sliding Scale
Frederic L. Kirgis' schematization of the method for deriving customary norms applied in the Nicaragua case provides vital assistance in elucidating the judgment's implicit reliance upon a natural law paradigm of legal adjudication.
 Kirgis contends that the explanation for the priority accorded opinio juris in that case at the expense of state practice relates to the evaluation of the subject-matter of the putative rules. In 'vital' areas, such as the law on the use of force and human rights, the requirements of world public order may necessitate the derivation of an appropriate norm despite substantial inconsistent practice. The alternative would be toleration of 'ominous silences - where treaty commitments cannot be found - concerning the ways in which states impose their wills on other states or on individuals.'
 In matters not so intimately linked with the ideals of world public order, a more stringent requirement as to state practice would apply. 


On this analysis, Nicaragua can be reconciled with cases where there has been a more determined insistence on state practice by reference to a conception of customary international law according to which 'the elements of custom [are] not [regarded] as fixed and mutually exclusive, but as interchangeable along a sliding scale.'
 So, very frequent and consistent state practice may establish a restrictive customary norm without much positive demonstration of opinio juris, provided it is not negated by evidence of non-normative intent. As frequency and consistency diminish, a stronger showing of opinio juris is needed. Conversely, a clearly demonstrated opinio juris may establish a norm despite a lack of general state practice consistent with the putative norm. The exact nature of the trade off between state practice and opinio juris will depend in each particular case on substantive considerations of world public order:

Exactly how much state practice will substitute for an affirmative showing of an opinio juris, and how clear a showing will substitute for consistent behaviour, depends on the activity in question and on the reasonableness of the asserted customary rules... The more destabilizing or morally distasteful the activity - for example, the offensive use of force or the deprivation of fundamental human rights - the more readily international decision makers will substitute one element for the other, provided that the asserted restrictive rule seems reasonable... If the activity is not so destructive of widely accepted human values, or if the asserted rule seems unreasonable under the circumstances, the decision maker is likely to be more exacting in finding the necessary elements for the rule. A reasonable rule is always more likely to be found reflective of state practice and/or the opinio juris than is an unreasonable rule (for example, a highly restrictive or inflexible) rule.


It is the vital significance of the substantive considerations of world public order in the process of norm formation, the issues that are expressed by Kirgis in terms such as destabilization, moral distastefulness, human values and reasonableness, that explains why it is erroneous to interpret the Nicaragua judgment as straightforwardly conferring legislative status upon widely accepted treaties or resolutions provided there is no practice predicated on a contrary norm.
 This also explains why, contra Weil, the doctrine of customary obligations omnium does not straightforwardly lend itself to justifying an uncontrollable proliferation of such norms, irrespective of the subject-matter of the treaties and international instruments from which they are sought to be derived. Given the importance of substantive value judgments in determining the trade off between state practice and opinio juris, it is simply wrong to think that, for example, the considerations that allow for the toleration of little or no supporting practice in the case of a norm of humanitarian law or the law on the use of force will also be present, and in the same measure, in the case of a norm pertaining to the law of the sea.
 Further, it is the role of those ethical considerations in determining the relative contribution of state practice and opinio juris in any given case that explains why the Nicaragua decision may still be plausibly thought of as operating within the traditional categories of customary international law.


Again, we may here confront the protest that the sliding scale conception of custom is itself an ad hoc and arbitrary manipulation of the traditional understanding of custom, one that threatens to unhinge it from its moorings in the concrete reality of international relations. Precisely this objection is made by Professors Simma and Alston in reaction to Kirgis' claim that the sliding scale model can vindicate the customary standing of certain human rights: 'it is surely open to doubt whether the concept of custom should be so fundamentally re-shaped in a manner which disregards its intrinsic limitations (and some would say, virtues) in order to accommodate a desired (and highly admirable) policy outcome.'
 An adequate response here would have to comprise at least two parts. First, one would need to emphasize just how 'admirable' the relevant policy outcomes really are, and that the law-making process should also be responsive to the substantive ideals that justify the existence of an international legal order in the first place (see section IV, below). But, more immediately, one should be able to show that the sliding scale conception of custom is not an artificial construct manufactured on a particular occasion in order to rationalize an outcome found to be independently desirable. Instead, there is a case for regarding that conception of custom as itself expressive of a more general natural law paradigm of  law and adjudication. My suggestion is that the sliding scale conception of custom finds a deeper rationale in Dworkin's re-statement of natural law theory.

C. Custom as an Interpretative Concept
According to Dworkin, law is essentially an interpretative concept, where (constructive) interpretation is 'a matter of imposing purpose on an object or practice in order to make of it the best possible example of the form or genre to which it is taken to belong.'
 For analytical purposes, three stages of the interpretation of social practices (such as law) are distinguished.
 First, there is a 'preinterpretative' stage at which the practice to be interpreted is identified. Thus, the rules, standards, patterns of behaviour, self-descriptions and so on taken to provide the content of the practice furnish the 'raw data' to be interpreted. The raw data provide a common focus for competing interpretations, enabling us to regard them as interpretations of the selfsame object. The identification of the data depends crucially on a 'very great deal of consensus' among the participants.
 At the second, interpretative stage, a general justification for the main elements of the practice showing why it is worth pursuing is formulated. While this justification need not fit all the raw data comprising the practice, 'it must fit enough for the interpreter to be able to see himself as interpreting that practice, not inventing a new one.'
 Finally, at the postinterpretative stage the interpreter 'adjusts his sense of what the practice "really" requires so as better to serve the justification he accepts at the interpretive stage.'
 


Rival interpretations of an institution may be seen as competing conceptions of a shared, central concept of that institution.
 This central concept provides an abstract characterization of the point of the institution that would be accepted by most interpreters. The most general, and least controversial, account of the institution of customary international law is that it requires that state conduct conform to norms derived from general state practice and opinio juris. Although Weil and the Court in Nicaragua subscribe to competing conceptions of this concept, they agree that at least part of the point of this regulation of state conduct is to secure coexistence and cooperation.
 But they differ markedly in their views as to which interpretation of 'derived' best comports with this end. Weil offers a narrowly positivistic reading that stresses state will and hence attaches great significance to general state practice. I contend that Nicaragua is best defended as involving an endorsement of an interpretative account of the derivation of customary norms. The case therefore presupposes a theory of customary international law which, like law as integrity at the domestic level,
 is 'more relentlessly interpretative' than its rivals. In other words, it is a theory that not only presents itself as an interpretation of the institution of custom but also sanctions (at the post-interpretative stage) a self-consciously interpretative program of adjudication in deriving and defining customary norms.
 


The interpretative approach in adjudication explains the centrality of considerations of world public order in the sliding scale conception of custom. More particularly, an understanding of the relationship between the dimensions of fit and substance which condition the acceptability of an interpretation provides a justification for that conception. The dimension of fit imposes a rough threshold requirement that an interpretation actually cohere with the raw data of legal practice to an adequate degree: 'the brute facts of legal history will in this way limit the role any judge's personal convictions of justice can play in his decision.'
 Accordingly, any interpretation of a part of customary international law must be adequately supported by the raw data picked out by the central concept, the primary constituents of which will be the general practice and opinio juris of states. The dimension of substance stipulates, broadly, that where more than one interpretation satisfies the threshold test imposed by the dimension of fit, that interpretation is to be selected as best which makes the practice appear in its best light. In the case of legal practice, this is the interpretation which possesses the greatest substantive moral soundness. With respect to international custom, 'moral soundness' would be explicated in terms of the aspirations of world order it is intended to secure. Despite their disagreement as to the specification of those aspirations, both Weil and the proponents of relative normativity can agree that coexistence and cooperation are vital world order values.


Now, the crucial point here is that the two dimensions are not regulated by a rigid lexical ordering of fit over substance; instead, they must be balanced against each other in order to ascertain the best interpretation.
 Indeed, to posit two discrete hurdles that competing interpretations must negotiate is an idealization of analytical value only. Such 'balancing' is possible precisely because the dimension of fit, like that of substance, is responsive to and expressive of value judgments.
 This means not only that questions of fit re-emerge on the substantive dimension ('because an interpretation is pro tanto more satisfactory if it shows less damage to integrity than its rival')
 or that an interpretation meeting the theshold of fit may have its remaining infelicities of fit compensated for by its substantive appeal. It means, more radically, that the 'minimum level' of fit is not an 'external', invariant standard unconditioned by substantive considerations. The constraint it imposes, according to Dworkin, 'is not the constraint of external hard fact or of interpersonal consensus. But rather the structural constraint of different kinds of principle within a system of principle, and it is none the less genuine for that.'


A decision maker who accepts an interpretative program of adjudication must develop a working theory of interpretation which will include, inter alia, convictions about the relationship between fit and substance. All of these convictions are ultimately responsive to substantive considerations of world public order. Once we recognize that fit must be balanced against substance, we can identify Kirgis' sliding scale conception of custom as a sketch of that part of a working theory of the interpretation of customary law which elaborates the relationship between fit and substance. The sliding scale conception permits the adoption of an interpretation as best even though it fares poorly on the dimension of fit (e.g. because, despite considerable support in normative words (opinio juris), little state practice supports the putative norm and much practice conflicts with it) provided the putative norm possesses very strong appeal on the substantive dimension (i.e. it expresses an essential part of the good which the institutional of customary international law is supposed to achieve, such as peaceful coexistence). 


So understood, the Nicaragua judgment reveals the potential complexity of the interplay between fit and substance. Almost invariably, there will be a variety of classes of raw data which an interpretation must fit. The two major types of raw data which an interpretation of custom must fit are general state practice and opinio juris. Part of the reason why we can tolerate the poor fit of the norms prohibiting the use of force and intervention with general state practice is that the responsiveness of the dimension of fit to background substantive ethical considerations extends to our theory of the categories of data an interpretation must fit, the relationship between them and their relative weight in determining satisfactoriness of fit. In this regard, Nicaragua makes four main assumptions about opinio juris: (a) that it is an independent ingredient in the formation of custom and not merely a normative attitude to be inferred, inductively, from general state practice; (b) that it may be derived from norms enshrined in widely accepted treaties or resolutions of international organizations; (c) that it can, in appropriate cases, provide a sufficient basis for the derivation of a norm despite the absence of consistency with general state practice; and, (d) that the scope of the resultant customary norm may be universal and therefore binding on states that have not expressed the requisite opinio juris or, indeed, that have persistently opposed it.


Consider an objection to this line of thought. The original criticism of the relativist trend was that it was productive of indeterminacy. The resort to Dworkin's interpretative concept of law, far from allaying this concern, merely reinforces it. The interplay between fit and substance, on which the sliding scale conception of custom depends, has the effect of obliterating the fundamental distinction between 'discovering' and 'inventing' the law. This was just the distinction that the dimension of fit was supposed to secure by imposing a minimum threshold. The responsiveness of fit to background normative considerations entails that no objective threshold exists. Fit becomes redundant, it is always tailored to substance; construction crowds out interpretation. Thus, the requirement of conformity with general state practice is not a genuine constraint on the interpretative process. 


From the perspective of Dworkin's jurisprudence, the reply to this kind of objection is a repudiation of the simplistic distinction between 'discovering' and 'inventing' the law that it presupposes.
 The dimension of fit, though conditioned by substantive considerations, does impose a real constraint on the overall interpretative judgment:
Different judges will set this threshold differently. But anyone who accepts law as integrity must accept that the actual political history of his community will sometimes check his other political convictions in his overall interpretive judgment. If he does not - if his threshold of fit is wholly derivative from and adjustable to his convictions of justice, so that the latter automatically provide an eligible interpretation - then he cannot claim in good faith to be interpreting his legal practice at all.

The idea that the raw data impose a constraint on interpretation is retained, but the character of the constraint is not that of an 'objective', theory-independent datum external to the interpretative process that competing interpretations must confront.
 Instead, this constraint (hence also the distinction between interpretation and invention) is conceived as internal to an essentially holistic interpretative method: 'Both major types of convictions any interpreter has... are internal to his overall scheme of beliefs and attitudes; neither type is independent of that scheme in some way that the other is not.'
 The constraint of fit with the raw data, expressing 'the structural constraint of different kinds of principle within a system of principle,'
 operates to limit the role that other substantive considerations can play in determining the interpretative outcome.


Thus, the determinacy of interpretation is emergent upon the tension among, and the process of mutual adjustment between, the different convictions of fit and substance the interpreter accepts: 'Whether any interpreter's convictions actually check one another, as they must if he is genuinely interpreting at all, depends on the complexity and the structure of his pertinent opinions as a whole.'
 The interplay between convictions of fit and substance notwithstanding, a genuine distinction between interpretation and invention will result provided that they are sufficiently independent of each other to enable the former to impose a normative 'drag' on the latter.
 Opponents of relative normativity such as Weil thus have the harder task of showing that the sliding scale conception of custom does not articulate a sufficiently complex relation between fit and substance to produce the requisite tension in any particular case. But, contra Dworkin, it is precisely the holistic nature of interpretation, and in particular the interplay between fit and substance, that explains why there is not always a uniquely correct interpretation in each case. For, once we admit that, e.g. the normative consequences of general state practice and opinio juris can only be determined through the mediation of an interpretative process involving a balancing of diverse criteria of assessment that express incommensurable values, then the idea that there is always one right answer in every case begins to lose what grip it had on us.
 In this way, we can eschew the dogmatism of the 'single right answer' view, while simultaneously exorcising the spectre of radical indeterminacy conjured up by positivists such as Weil.

IV. Anti-Pluralism
My response to the indeterminacy objection turned on the possibility of understanding the process of deriving and defining customary obligations omnium as one of constructive interpretation. But now one can readily imagine a further objection being raised. It might be argued that the interpretative account is impotent to allay the concern about indeterminacy because it rests on the mistaken assumption that we can make sense, and not simply as an ideal unconnected with the realities of world politics, of the notion of an international society that is characterized by a deep and wide-ranging consensus on values of world public order. It is here that the first general criticism of relative normativity I claimed to discern in Weil's article - that it generates a degree of indeterminacy that is inimical to the operation of the rule of law - dovetails with the second criticism, that it is a disturbing violation of the inherently pluralistic nature of international society. It is only to be expected that relativistic doctrines will be indeterminate if there are no universally accepted criteria in terms of which the value judgments they require may be assessed. From this it is evident that the anti-pluralism charge is the more fundamental of Weil's two objections, since it explains why in the last resort any appeal to values in international law processes is inevitably indeterminate.

A. Two Conceptions of International Society 

The plausibility of Weil's anti-pluralism charge, and the way in which he presses it, turns mainly on his adoption of a 'statist' conception of international society. This is aptly conveyed by his reference to 'the traditional society made up of juxtaposed egoisms.'
 On this conception, international society is a heterogeneous association of 'sovereign and equal states' pursuing their particular, often conflicting, interests. States form the irreducible units of the international community and, given the absence of a system of organic representation, the idea of such a community is nothing other than the sum total of these states. In Weil's tellingly reductive slogan, 'the international community means states.'
 Being motivated by its particular and self-interested concerns, a state's commitment to the international normative system is purely instrumental. It is premised on the supposed capacity of the system to facilitate the attainment of a state's interests and goals by furnishing a stable global environment and a framework for inter-state cooperation. Ultimately, international law - and the rights and obligations it generates - is underwritten by the contingent outcome of states' prudential or self-interested calculations. This conception of international society naturally fits with a voluntaristic analysis of legal norms, i.e. the sort of analysis classically formulated by the Permanent Court of International Justice in the Lotus case and cited with unqualified approval by Weil: 'The rules of law binding upon States... emanate from their own free will.'
 For if, from the legal point of view, international society is fundamentally a collocation of self-regarding states - states not ex ante characterized by a shared aspiration toward the realization of certain communal values - then binding norms can only viably be thought of as precarious constructions out of the co-ordination of disparate state volitions. 


By contrast, the trend towards relative normativity is best reconstructed as presupposing a very different - 'communitarian' - conception of international society. This denies the priority of the state over international society. It affirms, instead, that it is only as members of the community of humankind as a whole - a community whose self-understanding is integrally oriented in part by the acknowledgment of shared values - that its components (be they states, peoples, organizations or individuals) can understand their own identities. This ideal-involving conception of the international society is formally analogous to has been termed a 'constitutive' conception of community.
 The members of such a community are conceived as essentially members thereof, united ultimately by shared aspirations of world public order that are definitive of their identities and hence are not merely the emanations of a normatively unconstrained will. In the international case, what underlies these aspirations is a sense of common humanity and of the conditions of human dignity and well-being. Membership of this community and subjection to at least its basic norms cannot be understood as an optional matter hinging on anterior expressions of state volition. In delineating the nature of the international community the relativist trend reveals the limitations of the concept of state will as an explanation of the source of legal obligation.
 Thus, customary obligations omnium and the peremptory norms of jus cogens encapsulate the fundamental aspects of the antecedent commitment to world public order that undergirds the idea of an international community. Derogation from them, whether through agreement inter partes or unilateral action, involves an abnegation of a state's identity as a member of that community. To the extent that fundamental values of world public order provide the basis for international norms that are opposable even against states that have not consented to them, or that have expressly repudiated them, the international community may be thought of as incorporating certain 'constitutional' elements. This is compatible with the idea that, at a sub-constitutional level, consent is an important element in the generation of international law. But consent has this role only in virtue of the existence of constitutional and non-consent based norms such as that of pacta sunt servanda.
 And that norm, in turn, is conditioned by other norms of constitutional standing so that, for example, a treaty in violation of a jus cogens norm will not be regarded as legally valid.
  


At the heart of Weil's disquiet with relative normativity is a deep and widely shared scepticism about the communitarian notion of society it presupposes. For him, the brute fact that 'the international scene today is still made up of the juxtaposition of equally sovereign states, seeking irrespective of their differences, to ensure their peaceful coexistence and cooperation,'
 precludes the attribution of any substance to the communitarian ideal. It is, instead, merely a theoretical construct which does not 'correspond to any real transformation in international relations.'
 If the idea of an international community is a chimera, what its invocation validates is a 'de facto oligarchy' that is fundamentally at odds with the pluralism of international society:

...as the international community still remains an imprecise entity, the normative power nominally vested in it is in fact entrusted to a directorate of this community, a de facto oligarchy. There is a danger of the implantation in international society of a legislative power enabling certain states - the most powerful or numerous - to promulgate norms that will be imposed on others... The consequences of such an upheaval are all too obvious. The sovereign equality of states is in danger of becoming an empty catch phrase: for now some states are more equal than others. Those privileged to partake of that legislative power are in a position to make sure that their own hierarchy of values prevails and to arrogate the right of requiring others to observe it. In this way the concepts of "legal conscience" and "legal community" may become code words, lending themselves to all kinds of manipulation, under whose cloak certain states may strive to implant an ideological system of law that would be a negation of the inherent pluralism of international society.
 

On the foregoing analysis, Weil's claim that the relativist trends are essentially anti-pluralistic in their outcomes implicates a strongly statist conception of international society. Mediating the conflict between the statist and communitarian conceptions is a central problem in the theory of international law, and not one that can be resolved here.
 However, in what follows I present a line of argument in favour of the communitarian view that picks up on the dialectic I have been pursuing between Weil's article and the Nicaragua case.


Again, our touchstone is the functionalist criterion settled on earlier. We need to ask which conception of international society best secures the prospects for international coexistence and cooperation. From this functionalist viewpoint, the case for relative normativity and its attendant communitarianism seems overwhelming. The communitarian conception of international society is not, as Weil tries to depict it, a vague utopian imagining unconnected with the reality of international relations. Instead, it is an ethical-political imperative that supervenes upon a basic datum of modern international life: the ongoing process of increased interdependence among states and their citizens, and the consequent 'global' character of many of the most serious problems that confront human beings.
 These processes necessitate the establishment and elaboration of universal norms of obligation that constrain the activities of all states, since many vital world order objectives cannot be secured in the absence of norms imposing a requirement of compliance that would be binding even on non-consenting or recalcitrant states.
 And central among these world order objectives is that of coexistence, an objective that assumes even greater prominence in the wake of technological advances that have made possible the eradication of the human species in a nuclear conflagration.


In this light, the World Court's derivation of customary norms outlawing the use of force and intervention in the Nicaragua case is a vital contribution to the realization of the minimum world order objective of peaceful coexistence. Relative normativity is revealed in that case as indispensable in articulating and securing the objective of coexistence. Should this objective require anything less by way of legal protection, its status as a grounding objective, and the functional character of Weil's critique, are manifestly called into question. It is equally obvious, on the other hand, that were the positivistic method applied in that case, neither the norm against the use of force nor that prohibiting intervention would have been applicable.
 To this extent, Weil seems to fall foul of the maxim that he who wills the end also wills the means. If he acknowledges coexistence as a grounding objective of the international normative system, then he cannot legitimately be indifferent to the fact that it is most effectively secured through mechanisms afforded by the relativist trend. Appeals to neutrality are especially unavailing in averting this conclusion for, as Falk rightly urges, the international normative system should no more be neutral towards the objectives of world public order than a physician is to the aim of ensuring the health of his patients.
 Weil's critique of relative normativity was, after all, an attempt to portray it as irremediably dysfunctional. In this context, one should recall that the importance of the putatively functional dimension of Weil's analysis cannot be underestimated. It is meant to intercept the charge that he is simply concerned with the integrity of a theoretical construct the preservation of which is only precariously related to the ideals of world public order. It thereby connects his critique of relative normativity with the fundamental values which ground our commitment to a system of public international law.


Nor can Weil resuscitate the anti-pluralism objection by simply appealing to the idea of state sovereignty, if only because such a manoeuvre would be plainly question-begging. This is because the notion of state sovereignty is ambiguous between at least two rival conceptions, and each conception finds its natural place within the statist and the communitarian conceptions of society respectively. On an 'intra-legal' conception of that notion, sovereignty is conceived as a legal status conferred upon states by the international normative system in order to best achieve that system's goals. In one prominent formulation, it guarantees, inter alia, the inviolability of each state's 'territorial integrity and political independence' and safeguards to each state the right 'freely to choose and develop its political, social, economic and cultural systems.'
 In invoking state sovereignty as an ideal that is undermined by the relativist trend, Weil clearly has in mind an 'extra-legal' conception of state sovereignty. On this view, sovereignty is not primarily a legal status but rather a kind of brute fact, or fundamental extra-legal principle, that stands outside the normative system and conditions its functioning and hence its processes of norm formation and application. In particular, it leads to a voluntarist explanation of legal obligation. It implies that the subjection of a state to legal norms is illegitimate unless the state in question has consented to those norms or has had the opportunity to dissent from them and thereby escape their effects. To invoke international norms, on the basis of the importance of the values they reflect, against a state that does not accept those values is to fail to respect that state's sovereign equality. 


The communitarian conception of society, on the other hand, is fully compatible with the recognition of state sovereignty as an 'intra-legal' principle. On this view, states are accorded sovereignty because this status is regarded as valuable given the goals of the international normative system and not because sovereignty is conceived as a foundational principle set over against the system in order to endow it with legitimacy and regulate its content. It is this understanding of state sovereignty that Wilfred Jenks invoked when he argued that the attainment of coexistence by means of the rule of law implies 'the fundamental postulate that the sovereignty of the state is the creature and not the master of the law and is therefore limited by, but does not limit, the rule of law.'
 From the perspective of this understanding of sovereign equality, Christian Tomuschat is correct to point out that, '[t]he principles of non-use of force and non-intervention constitute the two main elements ensuring and strengthening sovereign equality, bringing it to completion.'
 


We thus arrive at the conclusion that in the Nicaragua case, the derivation of customary norms of non-use of force and non-intervention was part of a more general affirmation by the World Court of the intra-legal conception of sovereignty.
 Indeed, some commentators have criticized the judgment for an excessive emphasis on state sovereignty at the expense of, for example, the human rights of the members of sovereign states.
 Since such criticisms are independent of the question of whether there exist customary norms prohibiting the use of force and intervention - turning instead on such matters as whether those norms are qualified by a right of intervention or of collective self-defence or whether and to what extent states may be subject to obligations with respect to such matters as their human rights record, the composition and ideology of government, domestic and foreign policy, and so forth - we do not need to consider them in the present context. So, however this latter issue may be resolved, the upshot of this line of thought is that it is only the relativist trend that can genuinely give substance to the notion of free and equal sovereign states, since it affords all such states, irrespective of variation in de facto power, protection against the interference and depredations of other states and guarantees to them the right to freely pursue their own development in line with their self-perceived interests, culture and tradition. 


If my argument so far has seemed to yield a suspiciously effortless victory for relative normativity, this is because Weil's main concerns about that trend lie elsewhere than with the objectives of coexistence and cooperation. For as Weil stresses, the proponents of relative normativity have not been content to restrict the objectives of international law to those minimum world order values. Instead, a wide range of optimum world order values - such as human rights objectives, economic justice between states, and the protection of the environment - all fall within the purview of the relativist understanding of the ends of international normative system. It is this threatened inflation that is the real source of Weil's anxiety, since he fears that the more law ventures beyond the largely uncontroversial goals of coexistence and cooperation, the more it courts the dangers of indeterminacy and anti-pluralism. Hence his insistence that, given the massive increase in the size and diversity of the international community since the period of decolonization, a narrow concentration on the minimalist objectives of coexistence and cooperation is more important than ever before.
 


This is an important argument but it is not, strictly, one that needs to be met in the present context. My defence of relative normativity was meant to be of a modest, ad hominem variety. It began by assuming that coexistence and cooperation are the sole legitimate ends of international law, and it sought to show that relative normativity was superior to positivism even within the narrow confines of that assumption. However, what this argument suggests is that an advocate of Weil's general stance might try to pair the natural law paradigm of international law with a statist model of the international society. The point of doing this would be to narrowly circumscribe the class of values that may be legitimately invoked in the processes of norm formation; narrowing them down, it would be hoped, to coexistence and cooperation alone. 


Without claiming to dispose of this issue, I confine myself to the following observations. Partly because of the inexorable processes of global interdependence adverted to above, I think this half-way house conjunction of natural law and statism is inherently unstable. The same processes that lead to the enshrinement of coexistence and cooperation as constitutive goals of the international normative system would also validate a comparable status for goals such as the protection of human rights and the environment. Further, the idea that it is possible to hive off the goals of optimum world order from those of minimum world order is in any case dangerously misguided. The reality is that significant interdependencies have to be admitted between the objectives of minimum and optimum world order. The dependence of coexistence on respect for human rights, for example, emerges in at least two ways. First, as a matter of practical politics, it is obvious that one of the main causes of the instabilities that lead to serious threats to coexistence are violations of individual and collective rights.
 But there is also a second, conceptual dependence. This emerges when we examine the conditions under which peaceful coexistence is valuable. The point here is that coexistence is not an absolute value. For example, peaceful coexistence between states ought not to be secured at any conceivable cost, including that of massive and widespread violations of human rights. The value of coexistence is itself conditioned by, and responsive to, other values of world public order, and among these are central values of optimum world public order that Weil would find suspect as criteria of norm formation. To vary an Aristotelian dictum: the international legal order might originally have come into existence in order to achieve peace, but it continues in existence in order to achieve a just peace.
 For these reasons, I think that the interpretative quest to articulate and realize world order values which is endorsed by relative normativity will inevitably outrun the austere, minimum world order values posited by Weil. But establishing that this is the case is not strictly necessary to the success of my argument.

B. Weil's Pragmatic Turn
If, as I have suggested, Weil's critique of relative normativity fails, and fails in terms of the functionalist criteria he takes to be determinative of the issue, then some diagnosis of this failure is called for. It is here that the Falkian dismissal of Weil's critique as a nostalgic reversion to a flawed and superseded Western ideology might again seem tempting. It is not difficult to imagine how such a diagnosis would run. It will be said that Weil's critique is an expression, in an abstract and theoretical vein, of the estrangement of Western states from what they perceive to be the ideological hi-jacking of international law by Third World states. It is a plea for the priority of a statist conception of international society and predictability in norm-formation over the communal consensus for a just world order. Behind the legal fiction of the heterogeneous community of notionally free and equal states there is a grim reality of gross variation in de facto power. The permissive character of classic doctrine, consequent upon its voluntarism, veils that reality and facilitates relations of domination and exploitation. Far from being 'neutral', the consequence of this classical positivism is that international law is rendered a means of legitimizing the political and economic subjugation of Third World states.
 


But another element in Weil's analysis undercuts any facile resort to this sort of denunciation. This is his acknowledgement of relative normativity as a 'factor of progress in many respects', one that ensures 'the primacy of ethics over the aridity of positive law.' By emphasizing the concept of international community, it reflects awareness of an increased solidarity and 'the aspiration to a greater unity overspanning ideological and economic differences.' Further, it provides a vehicle for a Third World that has 'long felt itself powerless and aspires to place its new majority position within international organizations at the service of what it sees as a fight for justice.'
 Indeed, Weil goes so far as to assert that 'the potential negative consequences of the relativization of international normativity must at worst be regarded as secondary effects of changes that in themselves are beneficial.'
 


This conciliatory dimension of Weil's argument, though welcome to defenders of relative normativity, reveals a deep-seated equivocation in his underlying motivation. If his intention were merely to play the role of sober realist to the ambitious communitarian ideals of the proponents of relative normativity - if he simply wished to counsel 'vigilance... lest too high a price be paid for the progress of international law towards greater moral substance and greater solidarity'
 - then why did he encase his argument in an elaborate theoretical framework that is directly antithetical to the natural law paradigm underlying relative normativity? Why, if he simply wanted to temper idealism with pragmatism, did he resort to an abstract theoretical critique that invoked conflicting positivist and naturalist paradigms of international law? If we take his conciliatory remarks seriously, he can at most be an internal critic of relative normativity, and not (what he almost uniformly appears to be) a critic challenging its fundamental orientation on the basis of an utterly opposed theoretical stance. In that case, the idea that the relativist trend violates 'essential features' of the international normative system that it needs to retain if it is to be tolerably functional simply falls by the wayside. The contest between Weil and the proponents of relative normativity no longer implicates a deeply theoretical dimension. 


Weil resumes this softer, pragmatic line at the end of his article. It is, he says, as 'the expression of an inspiration towards some more clearly envisioned solidarity, some more assertive legal conscience' that relativist trends 'command assent'. But, he goes on, 'it is impossible to approve them insofar as they are aiming to set up here and now a normative system that the present structures of international society are not ready to accommodate.'
 It might plausibly be thought that this pragmatism is the true animating spirit of Weil's critique. After all, the statist view, in contrast to the supposedly lofty idealism of communitarianism, typically presents itself as embodying an unflinching recognition of the brutal realities of international relations. The question now arises: does the pragmatic turn in Weil's argument reveal desperate shortcomings in a generalized trend towards relative normativity in international law, in particular, does it give substance to the fear that this trend is a hopelessly utopian venture? 


I would begin my necessarily sketchy and inconclusive reply with the observation that Weil's pragmatic reservations are well taken as a counsels of prudence. If international law is primarily a means to a just world order, then any attempt to bring about this end must be sensitive to the actual circumstances in international relations that it is seeking to transform. A sensible legal teleology or functionalism cannot ignore the implications of the conditions in which its goals are to be pursued. It is here that Weil's solemn warnings about the competitive and self-interested nature of states, the absence of a deep consensus on values and the need for caution in pursuing substantive values by means of law, have their rightful place. They are 'realities' that proponents of relative normativity must take into account if they are to succeed in their project; indeed, given some not entirely unimaginable deterioration in the conditions of international life, these realities may render that very project misguided. But given this readily extractable admission, three further points need to be emphasized. The first is that, qua de facto constraints, the factors to which Weil points cannot simultaneously be presented as forming a normative conception of the international society that should regulate the activities of international decision-makers. The international legal system must be rooted in and responsive to the constraining realities of international life, but it will be deprived of all normative force if it is nothing more than a reflection of them.
 And it is precisely the problem of formulating an adequate normative conception of international law that is at the core of the dispute between the positivist/statist and relativist/communitarian paradigms. 


The second point is that Weil has a highly selective - if not thoroughly biased - appreciation of the relevant realities. For surely in addition to the list he proffers equally important realities include the threat of nuclear war, the environmental crisis, and the instability consequent upon the general maldistribution of resources between North and South, among others. There is also the reality that states now tend to accept the process of international law-making through fora such as the United Nations as legitimate and therefore take a greater interest in such processes to ensure that outcomes are sufficiently reflective of their viewpoints.
 In addition, new geo-political realities have emerged since 1983 which give renewed impetus to the relativist trend by rendering the value consensus it invokes less hypothetical. These include developments such as the ending of the Cold War and the ideological polarities it engendered; the diminution of the legal and political centrality of the state in the light of the emergence of supra-national political and economic entities, such as the European Union; the adoption of a less 'ideological' stance in international fora by Third World nations; and finally, and perhaps more tendentiously, what Charney sums up as the 'worldwide convergence toward democratic ideals of governance, free market economics and the protection of the fundamental human rights'.


My final point is that Weil posits a dubious and, in the context of international law, ultimately debilitating, dichotomy between law and inspiration. His pragmatism underestimates the role of international law as an embodiment and instrument of communal aspirations, particularly given the absence of conventional enforcement mechanisms. Weil's constant refrain is that international law courts the danger of utopian irrelevance if it is too divorced from the stubborn facts of social reality. The countervailing point now is that it is also threatened by a different but equally disturbing kind of irrelevance if it is not seen as reflecting ideals that command widespread respect in international society, even though those ideals might be only very imperfectly realized in the activities of states. This strong link between law and inspiration in the international domain also underlines the interdependence between the natural law paradigm and the communitarian conception of the international society: the former both presupposes and contributes to the reality and viability of the latter. In other words, it is in large part through the adoption, articulation and implementation by states and international legal agencies of the natural law paradigm that substance is given to the communitarian conception.


This emerges most clearly in relation to the role of the World Court. The continued viability of the relativist trend will depend, in large part, on whether the Court will be able to maintain the kind of activist role towards the promotion of world order values that it asserted in Nicaragua. The natural law paradigm has far-reaching implications for the Court's understanding of its own mission. As Richard Falk has argued, this would be predominantly an 'inspirational' or 'educative' role in which 'the primacy audience of the Court would, in addition to the parties to a dispute, become a nonprofessional constituency of concerned planetary citizens.'
 Elaborating the requirements of world public order in the specific context of the individual cases that come before it, influencing world opinion and states' policy, and fostering the development of democracy would largely supersede, or at least be regarded as equally important as, traditional 'pragmatic' concerns about compliance as criteria of the Court's success.
 Like the United States Supreme Court, the World Court is well placed to undertake the search for ethical-political knowledge as to the ordering of international life due to the institutional advantages of relative political insularity and the fact that it is concerned with the formulation of principle in the concrete context of the individual cases that come before it.
 In adopting such a role the Court, as the principal judicial organ of the United Nations, must attach considerable significance to the consensus that emerges from the international community's collective processes of norm-formation as opposed to the rights of recalcitrant sovereign states to defy that consensus.
 The Nicaragua majority's approach to customary international law, constituting perhaps the Court's most thoroughgoing endorsement of relative normativity, also exemplifies the potential of just such an inspirational role for the Court.


With regard then to the charge of utopianism implicit in the pragmatic dimension of Weil's critique of relative normativity, some reflections of Alasdair MacIntyre's, although made in a different context, seem especially apt. Noting that accusations of utopianism tend to be made by 'men and women of affairs who pride themselves upon their pragmatic realism... the deliberately shortsighted who congratulate themselves upon the limits of their vision,'
 he writes:

[T]he gap between Utopia and current social reality may on occasion furnish a measure, not of the lack of justification of Utopia, but rather of the degree to which those who not only inhabit contemporary social reality but insist upon seeing only what it allows them to see and upon learning only what it allows them to learn, cannot even identify, let alone confront the problems which will be inscribed in their epitaphs. It may be therefore that the charge of utopianism is sometimes best understood more as a symptom of the condition of those who level it than an indictment of the projects against which it is directed.
  

V. Conclusion
The aim of this article has been to show how Weil's two general criticisms of the trend towards relative normativity might be met by articulating and deploying the resources of the natural law paradigm that underlies that trend. I have argued for this claim in a minimalist fashion, presupposing only the objectives of coexistence and cooperation posited by Weil. Taking the World Court's decision in the Nicaragua case as a focus for my discussion, I have tried to show that, even within this narrow compass, Weil's positivism fails on its own functionalist terms. 


But the argument I have pursued barely scratches the surface in yielding a full-scale defence of relative normativity. Such a defence would have to embark on two major tasks. The first is the concrete task of working out constructive interpretations of particular relativistic doctrines (obligations omnium, jus cogens and so on) that overcome, as far as possible, specific indeterminacies and ideological biases of the kind identified or invoked by Weil. Second, and alongside this primarily doctrinal task, the defender of relative normativity is faced with the even more daunting problem of devising a theoretical response to what Sir Robert Jennings has termed the problem of 'universal international law in a multicultural world'.
 Can defenders of relative normativity - especially when they proceed beyond the objectives of coexistence and cooperation to more contestable optimum world order values - provide an account of the substantive values that determine the formation and application of universal international laws which is not vulnerable to general accusations of radical indeterminacy,
 ethnocentrism,
 and patriarchy?
 Can they then go on to vindicate the idea that international society is best understood - without doing violence to reality - as a community defined in part by a mutual, identity-constituting commitment on the part of its members to such values? They will here face renewed opposition not only from the positivist, but also from Critical Legal Studies theorists, deconstructionists and feminists who spurn as a kind of hubristic or imperialistic fiction the natural law tradition's assertion of the rational tractability of ethical-political questions.
 


I have not taken up the first task in this article beyond sketching a general interpretative framework for the formation of customary international law, and I have only broached some issues relating to the second task. But what I hope to have done is assisted in dislodging one imposing obstacle - the heady combination of positivism, statism and pragmatism encapsulated so powerfully in Weil's brilliant article - that lies in the path of our acknowledging the legitimacy, and indeed the necessity, of engaging further with both of these tasks.

NOTES
*Lecturer in Jurisprudence, School of Law, University of Glasgow. My thanks are owed to Hilary Charlesworth and Joseph Raz for their encouragement and advice. I am also grateful to the members of the Glasgow University International Law and Legal Theory Group for helpful comments on an earlier draft. The responsibility for all views expressed herein remains mine alone. 





�(Nicar. v. US) Merits, 1986 ICJ Rep. 14 (Judgment of June 27) (hereinafter referred to as Nicaragua).





�P. Weil, 'Towards Relative Normativity in International Law?', 77 American JIL 413 (1983). An earlier version was published as 'Vers une normativité relative en droit international?', (1982) 86 Revue Générale de Droit International Public 5.





�Ibid at 423.





�Ibid at 421 and 423-30 (on normative graduation and its doctrinal manifestations); at 422, 430 and 431-40 (on normative dilution and its doctrinal manifestations).





�Ibid at 429-31.





�Ibid at 418-9.





�Ibid at 431.





�Ibid at 423.





�Ibid at 418.





�Ibid at 424 (referring to graduation). See also ibid at 432 (referring to dilution).





�Ibid at 442.





�I. Brownlie, 'To what Extent are the Traditional Categories of Lex Lata and Lex Ferenda still viable?', in A. Cassese and J.H.H. Weiler (eds), Change and Stability in International Law-Making (1989) at 66.





�R.A. Falk, 'To What Extent are International Law and International Lawyers Ideologically Neutral?', in Cassese and Weiler (eds), ibid. at 137.





�Considerations of world order concern the 'study and appraisal of efforts of creating a more dependable international environment which would lead to a significant reduction of violence and the improvement of the qualify of life throughout the globe.' Consortium on World Order Studies (S. Mendlovitz, director), mimeo, p.1, quoted in F. Kratochwil, 'Of Law and Human Action: A Jurisprudential Plea for a World Order Perspective in International Legal Studies', in R.A. Falk, F. Kratochwil, and S. Mendlovitz (eds), International Law: A Contemporary Perspective (1985) at 646. 





�Weil, above n 2 at 425 and 431.





�For example, in his discussion of the basis of jus cogens doctrine, Theodor Meron remarks that 'the rationale underlying the concepts of jus cogens and public order of the international community is the same, because of the decisive importance of certain values to the international community, they merit absolute protection and may not be derogated from by states whether jointly by treaty or severally by unilateral legislative of executive action.' T. Meron, 'On a Hierarchy of International Human Rights', 80 American JIL 1 at 19-20 (1983). See also A. Verdross, 'Jus Dispositivum and Jus Cogens in International Law', 60 American JIL 55 at 58 (1966). For an endorsement of the role of substantive values in generating obligations of universal scope, see O. Schachter, 'Towards a Theory of International Obligation', 8 Virginia JIL 300 at 315 (1968).





�Weil, above n 2 at 420.





�Ibid at 420-1.





�Ibid at 421. See also ibid at 415-8. 





�Ibid at 421. In this article I take as my focus Weil's positivism. For discussions of voluntarism and neutrality, see Cassese and Weiler, above n 12 at Chs. II and III. For a critique of voluntarism, see also A. Pellet, 'The Normative Dilemma: Will and Consent in International Law-Making', (1992) 12 Australian Year Book of  International Law 22.





�See G.J. Postema, Bentham and the Common Law Tradition (1986). 





�Weil, above n 2 at 422-3.





�On this tradition, see A. Verdross and H.F. Koeck, 'Natural Law: The Tradition of Universal Reason and Authority', in R. Macdonald and D. Johnston, (eds), The Structure and Process of International Law: Essays in Legal Philosophy Doctrine and Theory (1983) at 17.





�Two points of clarification. First, I do not claim that the dispute is solely about means to the agreed ends of international law and not about the ends themselves. Much that Weil finds unacceptable about relative normativity depends on the fact that it encompasses objectives beyond coexistence and cooperation, e.g. pertaining to human rights and economic justice. In this paper, I defend the efficacy of relative normativity only with respect to coexistence: since Weil regards this objective as central, such a defence is potentially a telling ad hominem argument. Secondly, the functionalist criterion reveals why the positivism/relative normativity dispute does not simply recapitulate the jurisprudential positivism/natural law debate. From the jurisprudential positivist's viewpoint at least, the latter debate concerns the formulation of an explanation of law that is both descriptive and general, see J. Raz, 'The Problem About the Nature of Law', in Ethics in the Public Domain (1994) at 179 and H.L.A. Hart, The Concept of Law (2nd edn, 1994) at 238-44. This sort of positivist would regard the positivism/relative normativity debate as coming under the rubric of theories of adjudication (which are normative theories concerned with the practice of a particular legal system). The treatment of issues about the sources of law as part of a theory of adjudication is encouraged by Article 38(1) of the Statute of the International Court of Justice, the locus classicus of sources doctrine, which defines the four main sources of law as considerations the World Court is bound to apply in deciding cases. For a more speculative interpretation of Weil's positivism, one that I take to be vitiated by a failure to appreciate the distinction between positivism as a philosophical theory and as a normative theory of adjudication, see U. Fastenrath, 'Relative Normativity in International Law', (1993) 4 European JIL 305.





�The heated debate that (ii) is liable to induce, for example, would scarcely be quelled by the only comment Weil offers in defence of it: 'Of course, classic international law has not discharged its functions to perfection - very far from it, since it has failed to prevent wars and has lent itself to being manipulated to the advantage of certain interests of political power. But the reflection that classic international law has been too open to rough handling in the past cannot mitigate the present and future seriousness of any abandonment of its intrinsically positive aspects.' Weil, above n 2 at 442.





�Ibid at 423-30 (for Weil's critique of jus cogens and international crimes), at 431-33 (obligations erga omnes) and at 433-40 (obligations omnium).





�Weil, supra note 2 at 433, referring in particular to The S.S. 'Lotus' (Fr. v. Turk.), 1927 PCIJ (ser. A) No. 10, at 18 (Sept. 7).





�North Sea Continental Shelf (FRG/Den.; FRG/Neth.), 1969 ICJ Rep. 3, at 44 (February 20). See also, e.g., Asylum case (Col v. Peru) 1950 ICJ Rep. 266, at 278 (November 20), and Anglo-Norwegian Fisheries Case (U.K. v. Nor.), 1951 ICJ Rep. 116, at 131 (December 18).





�Weil, above n 2 at 433-4, referring to Anglo-Norwegian Fisheries Case (U.K. v. Nor.), 1951 ICJ Rep. 116 at 131, 138-9 (December 18).





�Ibid at 438.





�Ibid at 434-6. Weil offers as (not unequivocal) evidence of this trend: (i) observations in North Sea Continental Shelf (FRG/Den.; FRG/Neth.), 1969 ICJ Rep. 3 at 42-3 (February 20) concerning the transformation of a conventional rule into a general rule of international law, i.e. 'it might be that, even without the passage of any considerable period of time, a very widespread and representative participation in the convention might suffice of itself, provided it included that of States whose interests were specially affected' (ibid at 42); (ii) observations in the Barcelona Traction, Light and Power Company, Limited (New Application: 1962) (Belgium v. Spain) 1970 ICJ Rep. 3 at 32; (iii) the argument that a customary rule prohibiting certain nuclear tests has emerged from the 1963 Moscow Treaty (a treaty already in force); and (iv) claims that treaties not yet in force have given rise per se to new customary norms, e.g. the generation of such norms of humanitarian law by the Geneva Conventions.





�Weil, above n 2 at 435-6. For the claim that customary norms can emerge through international treaty-drafting processes, even before the relevant convention has been signed, see L.B. Sohn, '"Generally Accepted" International Rules', 61 Washington LR 1073 (1986).





�Ibid at 436, referring to North Sea Continental Shelf (FRG/Den.; FRG/Neth.), 1969 ICJ Rep. 3 at 4, 28, 37-9, 40-3, 45 (February 20).





�Ibid at 437. See also ibid at 437-8.





�Ibid at 434.





�Ibid at 436.





�Ibid at 434.





�Ibid.





�Twelve members of the Court were in the majority (President Singh, Vice-President de Lacharrière, Judges Lachs, Ruda, Elias, Ago, Sette-Camara, Mbaye, Bedjaoui, Ni, Evensen and Judge ad hoc Colliard) and three were in the minority (Judges Oda, Schwebel and Sir Robert Jennings).





�The litigation arose out of Nicaragua's claim that the United States was responsible for the activities of contra forces in fighting to overthrow the Sandinista government, including attacks on Nicaraguan territory, waters and port and oil installations.





�The 1946 U.S. Declaration accepting the jurisdiction of the Court excluded 'disputes arising under a multilateral treaty, unless (1) all parties to the treaty affected by the decision are also parties to the case before the Court, or (2) the United States of America specially agrees to jurisdiction' - the so-called Vandenberg reservation. 1986 ICJ Rep. at 31, para. 42.





�Ibid at 31-8, paras. 42-56. This was a different, 11-4 majority.





�Ibid at 92, para. 172.





�Ibid at 93, para. 173.





�Ibid





�Ibid at 93-4, para. 174. See also ibid at 94, para. 176.





�Ibid at 94, para. 175. See also ibid at 94-5, para. 177 referring to the North Sea Continental Shelf cases.





�Ibid at 95, para. 177. Two reasons for the separate existence of such norms were given at 95, para. 178: (i) such rules may differ in regard to their applicability: in a legal dispute affecting two states, one may argue that the applicability of a treaty rule to its own conduct depends on the other State's conduct in respect of the application of other rules, on other subjects, also contained in the treaty; and (ii) though indistinguishable as a matter of content, such rules may be differentiated by their methods of interpretation and application.





�G.A. Christenson, 'The World Court and Jus Cogens', 81 American JIL 93 at 96 (1987).





�Theodor Meron has argued that the Court's approach to customary international law in Nicaragua has 'important antecedents in its earlier jurisprudence, especially that implicating important human and humanitarian rights.' T. Meron, Human Rights and Humanitarian Norms as Customary Law (1989) at 113. To this extent, the case may be thought of as the evolutionary culmination of pre-existing tendencies, rather than as a radical break with past jurisprudence.  See ibid at 37-43 and 107-114. 





�1986 ICJ Rep. at 98-100, paras. 184-8 and at 100-8, paras. 188-206.





�A. A. D'Amato, 'Trashing Customary International Law', 81 American JIL 101 at 101-2 (1987). I am here presupposing D'Amato's essentially 'physicalist' interpretation of state practice - which confines that notion to acts with physical consequences - because it is most compatible with Weil's positivistic strictures. See also G.J.H. van Hoof, Rethinking the Sources of International Law (1983) at 108. Note, however, that other, more liberal interpretations of state practice have also been advanced which would encompass any act or statement that evidenced a state's attitude to a putative norm. Further, it has been argued that the Nicaragua judgment itself is consistent with a more liberal approach to state practice. See H.C.M. Charlesworth, 'Customary International Law and the Nicaragua Case', (1991) 11 Australian Year Book of International Law 1 at 6 and 18.





�1986 ICJ Rep. at 98, para. 186.





�'[I]n the field of customary international law, the shared view of the Parties as to the content of what they regard as the rule is not enough. The Court must satisfy itself that the existence of the rule in question in the opinio juris of States is confirmed by practice.' Ibid. at 98, para. 184. The Court also quoted its statement in Continental Shelf (Libyan Arab Jamahiriya/Malta) 1985 ICJ Rep. 13 at 29-30, para. 27 to the effect that it is 'axiomatic that the material of customary international law is to be looked for primarily in the actual practice and opinio juris of States, even though multilateral conventions may have an important role to play in recording and defining rules deriving from custom, or indeed in developing them.' 1986 ICJ Rep. at 97, para. 183.





�T. Meron, above n 50 at 110. See also J.I. Charney, 'Customary International Law in the Nicaragua Case Judgment on the Merits', (1988) Hague Year Book of International Law 16, at 17 and Charlesworth, above n 52 at 27.





�1986 ICJ Rep. at 99, para. 188. The Charter norm was held to impose on the parties 'a treaty-law obligation to refrain in their international relations from the threat or use of force against the territorial integrity or political independence of any state, or in any other manner inconsistent with the purposes of the United Nations Charter.' Ibid at 99-100, para. 188.





�Ibid at 100, para. 188. 





�Ibid at 100, para. 189.





�Ibid at 100-1, para. 190.





�Ibid at 106, para. 202. Formulating it later as the obligation correlative to this right, the Court holds that the principle 'forbids all States or groups of States to intervene directly or indirectly in internal or external affairs of other States. A prohibited intervention must accordingly be one bearing on matters in which each State is permitted, by the principle of State sovereignty, to decide freely. One of these is the choice of a political, economic, social and cultural system, and the formulation of foreign policy. Intervention is wrongful when it uses methods of coercion in regard to such choices, which must remain free ones.' Ibid at 108, para. 205.





�Ibid quoting from the Corfu Channel Case (U.K. v. Albania), 1949 ICJ Rep. 4 at 35.





�Ibid at 106, para. 202, referring to GA Res. 2625(XXV).





�Ibid.





�Ibid at 106-8, paras. 202-4.





�1986 ICJ Rep. at 107, para.204.





�Ibid at 108, paras. 205-6.





�Ibid at 108, para. 206.





�Ibid. It has been argued that in giving such credence to the potentially self-serving statements of states, the Nicaragua approach to custom entails a vast diminution in the contribution of state practice - understood as actions having physical consequences - to the formation of customary norms. See Charlesworth, above n 52 at 21.





�The claim that a customary norm can be proved by disproving the existence of its opposite violates the classical principle formulated in the Lotus case that the freedom of states is only limited by constraints imposed by international legal rules enunciated in The S.S. 'Lotus' (Fr. v. Turk.), 1927 PCIJ (ser.A) No.10 at 18. See Charney, above n 55 at 26 and Charlesworth, above n 52 at 25.





�1986 ICJ Rep. at 109, para. 207. Statements by U.S. authorities apparently of contrary effect were dismissed as 'statements of international policy, and not an assertion of rules of existing international law.' (Ibid at 109, para. 208). For criticism of this aspect of the decision, see Charlesworth, above n 52 at 25.





�As D'Amato points out, above n 51 at 103, the Court ignores instances of humanitarian intervention, anti-terrorist reprisals, individual and collective enforcement measures and new uses of transboundary force (e.g. the Israeli attack on the Iraqi nuclear reactor). See also T.M. Franck, 'Some Observations on the ICJ's Procedural and Substantive Innovations', 81 American JIL 116 at 119 (1987). This scepticism is also expressed in the dissenting opinion of Judge Schwebel, 1986 ICJ Rep. at 303-4, para. 94 (re non-use of force) and at 305, para. 98 (re non-intervention).





�These include those pertaining to: collective self-defence (1986 ICJ Rep. at 103-105, paras. 194-8); the requirement of reporting to the United Nations Security Council in connection with the invocation of the right of self-defence (at 105-6, paras. 200-1); the right of a third party to take counter-measures (at 110-111, paras. 210-11); state sovereignty (at 111, para 212); coastal jurisdiction in the territorial sea and ports (at 111-2, paras. 213-4); the duty to give notice of the placement of mines at sea (at 112, para. 215); and humanitarian law (at 113-5, paras. 217-20). See generally Charney, above n 55, at 19 and 21. For an extended discussion of the Court's treatment of customary humanitarian law, see Meron, above n 50 at 25-37.





�F.L. Morrison, 'Legal Issues in the Nicaragua Opinion', 81 American JIL 160 at 162 (1987).





�This interpretation seems to be endorsed by other commentators, e.g. D'Amato, above n 51 at 102 and Charney, above n 55 at 22.





�Morrison, above n 73 at 162.





�But not eliminated. I consider the problems of universality of scope in greater detail in section IV, below.





�Charlesworth, above n 52 at 5, 22-25, and 30-31.





�Ibid at 30.





�1986 ICJ Rep. at 98-101, paras. 187-90 (the non-use of force principle); 107, paras. 203-4 and 109, paras. 207-8 (the non-intervention principle). 





�Ibid. at 107, para. 203.





�Charlesworth, above n 52 at 30-31.





�1986 ICJ Rep. at 100, para. 190, re the use of force norm and Article 2(4) of the United Nations Charter.





�Ibid at 100, para. 188 (opinio juris for the non-use of force norm). Ibid at 106, para 202 (opinio juris for the  non-intervention norm).





�Ibid at 106-7, para. 202 (opinio juris for the non-intervention norm).





�Ibid at 100, para. 190 (opinio juris for the non-use of force norm).





�Ibid at 97, para. 181.





�Ibid at 107, para. 204.





�Indeed, as Charney has pointed out, the World Court has referred to the rule only twice (in obiter dicta): Anglo-Norwegian Fisheries Case (U.K. v. Nor.), 1951 ICJ Rep. 116 at 131, 138-9 (December 18) and Asylum Case  (Col. v. Peru), 1950 ICJ Rep. 266 at 278 (November 20). See J.I. Charney, 'Universal International Law', 87 American JIL 529 at 539-40 (1993).





�For scepticism about the persistent objector rule on both legal and more general normative grounds, see Charney, above n 88 at 538-42. See also J.I. Charney, 'The Persistent Objector Rule and the Development of Customary International Law', (1985) 56 British Year Book of International Law 1. But cf. T. Stein, 'The Approach of the Different Drummer: The Principle of the Persistent Objector in International Law', 26 Harvard ILJ 457 (1985).





�See Charney, above n 88 at 541-2. For a contrary view, see A. Cassese, International Law in a Divided World (1986) at 178-9.





�The Court proceeded to refer to the views of the parties on this point: 'Nicaragua in its Memorial on the Merits submitted in the present case states that the principle prohibiting the use of force embodied in Article 2, paragraph 4, of the Charter of the United Nations "has come to be recognized as jus cogens". The United States, in its Counter-Memorial on the questions of jurisdiction and admissibility, found it material to quote the views of scholars that this principle is a "universal norm", a "universal international law", a "universally recognized principle of international law", and a "principle of jus cogens".' 1986 ICJ Rep. at 100-1, para. 190.





�President Singh characterized the Court's decision as a contribution to 'emphasizing that the principle of non-use of force belongs to the realm of jus cogens, and is the very cornerstone of the human effort to promote peace in a world torn by strife.' Ibid at 153. Judge Sette-Camara asserted: 'The non-use of force as well as non-intervention - the latter as a corollary of equality of States and self-determination - are not only cardinal principles of customary international law but could in addition be recognized as peremptory rules of customary international law which impose obligations on all States.' Ibid at 199. See also Christenson, above n 49. The jus cogens status of the two norms is defended in Cassese, above n 90 at 141 and 147-8.





�Weil, above n 2 at 441.





�Ibid at 427. 





�This role is supported by Article 66 of the Vienna Convention on the Law of Treaties. Nor should it be thought that courts are the only actors relevant in effecting an institutional diminution of indeterminacy. Similar results can be achieved through the activities of states, international organizations, non-governmental groups, and individuals, see T. M. Franck, The Power of Legitimacy Among Nations (1990) at 61 and, with specific reference to the law on use of force, see O. Schachter, 'In Defense of International Rules on the Use of Force', 53 U. Chi. LR 113 at 121-2 (1986).





�Christenson, above n 49 at 93.





�K. Llewellyn, The Common Law Tradition (1960) at 35-45.





�RRRnnnmmmR. Higgins, Problems and Process: International Law and How We Use It (1994) at 247. 





�Charlesworth, above n 42 at 27, quoting R.Y. Jennings, 'The Identification of International Law', in B. Cheng (ed.), International Law: Teaching and Practice (1982) 3 at 9. See also Charney, above n 55 at 17.





�To this extent, the judgment might be viewed as symptomatic of wider trends that place undue burdens on customary international law, see W.M. Reisman, 'The Cult of Custom in the Late 20th Century', 17 California Western ILJ 133 (1987).





�C. Tomuschat, 'Obligations Arising for States Without or Against Their Will' 241 Recueil des Cours (1993 IV) 195 at 303.





�Ibid.





�Ibid at 299-300.





�Charney, above n 88 at 543.





�Ibid. The fora referred to include the United Nations General Assembly and Security Council, regional organizations, standing and ad hoc multilateral diplomatic conferences, as well as international organizations devoted to specialized subjects. Ibid at 543-4.





�Ibid at 547.





�Ibid at 544.





�Ibid. According to Charney, even the opposition of a small number of participating states may be insufficient to prevent the evolution of a universally binding norm: 'The effect of the discussion depends upon the number of objecting states, the nature of their objections, the importance of the interests they seek to protect and their geopolitical standing relative to the states that support the proposed rule. Moreover, when objections are expressed, it must be determined whether they go to the heart of the norm under consideration or to subsidiary issues.' Ibid at 544-5.





�Ibid at 545. For a similar list of factors relevant to the transition of conventional obligations into customary norms, see J.I. Charney, 'International Agreements and the Development of Customary International Law', 61 Washington LR 971 at 983 (1986).





�Ibid at 546.





�Ibid at 545.





�Ibid at 549.





�Ibid at 545.





�Ibid at 546-7.





�F.L. Kirgis, 'Custom on a Sliding Scale', 81 American JIL 146 (1987).





�Ibid at 148.





�Ibid at 149. The words in square brackets have been interpolated.





�Ibid.





�An interpretation advanced by D'Amato, above n 51 at 102, Charney, above n 55 at 22, and Morrison, above n 73 at 162.





�Weil, above n 2 at 435-6. Hence the truth in the World Court's statement: 'The mere fact that States declare their recognition of certain rules is not sufficient for the Court to consider these as being part of customary international law.' ICJ Rep. at 97, para. 183.





�The Nicaragua judgment, and the sliding scale conception of custom in its application to the law on the use of force, were both anticipated by Oscar Schachter: 'Contrary usage alone should not terminate a principle that states have strongly affirmed to be a condition necessary for order. Infringements of existing rules reflect expediency and political motives: it would make nonsense of customary law to treat them as repealing an accepted basic obligation. No state has ever suggested that violations of article 2(4) have opened the door to free use of force.' Schachter, above n 95 at 131. The sliding scale conception of custom implicit in the Nicaragua decision is endorsed by Theodor Meron, above n 50 at 37-43, 57-8, 100-1 and 107-14. Professor Meron's important study attempts in part to exploit this conception in order to vindicate the customary status of certain norms of human rights and humanitarian law. For a critique of this approach, see B. Simma and P. Alston, 'The Sources of Human Rights Law: Custom, Jus Cogens, and General Principles', (1992) 12 Australian Year Book of International Law 82 at 90-100.





�Simma and Alston, above n 121 at 96.





�R.M. Dworkin, Law's Empire (1986) at 52.





�Ibid at 65-7.





�Ibid at 66. Even at the pre-interpretive stage some interpretation is necessary. Not only will the identification of the data be theory-dependent, the data will already have been pre-interpreted by participants, see ibid at 422 14n. On this 'double hermeneutic' dimension of the social sciences, see A. Giddens, Studies in Social And Political Theory (1986) at 12.





�Dworkin, above n 123 at 66.





�Ibid.





�Ibid at 70-72, 90-101.





�See also Gulf of Maine Case, 1984 ICJ Rep. 246 at 299.





�As a principle of adjudication, law as integrity requires judges to elicit norms 'on the assumption that they were all created by a single author - the community personified - expressing a coherent conception of justice and fairness... According to law as integrity, propositions of law are true if they figure in or follow from the principles of justice, fairness, and procedural due process that provide the best constructive interpretation of the community's legal practice.' Dworkin, above n 123 at 225. In this reliance on the personification of the community in determining legal norms, we have a domestic analogue for giving substance to the 'communitarian' conception of international society and the criterion of recognition by the international community presupposed by the trend towards relative normativity in international law, see section IV below. Note, however, that the interpretative conception of custom is detachable from Dworkin's richer, and more controversial, liberal theory of 'law as integrity'. It is in this more minimalist sense that I wish to invoke the notion of interpretation.





�Ibid at 226-7.





�Ibid at 255.





�This is a recent development in Dworkin's thought, see J. Finnis, 'On Reason and Authority in Law's Empire' (1987) 6 Law and Philosophy 357 at 373-4.





�Dworkin, above n 123 at 257: 'The constraint fit imposes on substance... is ...the constraint of one type of political conviction [i.e. integrity] on another in the overall judgment which interpretation makes a political record the best it can be overall, everything taken into account.' 





�Ibid at 246-7.





�Ibid at 257.





�Ibid at 225, 228 and 234.





�Ibid at 255; see also 236-7.





�This would be to entertain the empiricist illusion that one can break out of the 'hermeneutical circle' by appealing to a 'unit of information which is not the deliverance of a judgment, which has by definition no element in it of reading or interpretation, which is a brute datum.' C. Taylor, 'Interpretation and the Sciences of Man', in Philosophy and the Human Sciences (1985) at 19. It would be interesting to speculate on the possible connections between the classical conception of custom advocated by Weil - with the role it accords to the 'material' element of general state practice as the foundational building-block of custom - and broader modernist epistemological notions such as the empiricist idea that the 'brute data' of experience form the basis of all knowledge.





�Dworkin, above n 123 at 235. See also R.M. Dworkin, A Matter of Principle (1985) at 168.





�Dworkin, above n 123 at 257.





�Ibid at 237, see also ibid at 239.





�Dworkin, above n 140 at 169-70.





�Finnis, above n 133 at 371-6. For a detailed survey of issues of indeterminacy as they arise in Dworkin's legal theory, see B. Bix, Law, Language, and Legal Indeterminacy (1993) Ch.4.





�Weil, above n 2 at 423. See also ibid at 431.





�Ibid at 426.





�The S.S. 'Lotus' (Fr. v. Turk.), 1927 PCIJ (ser. A) No. 10 at 18 (Sept. 7). See Weil, above n 2 at 420.





�'[T]o say that members of a society are bound by a sense of community is not simply to say that a great many of them profess communitarian sentiments and pursue communitarian aims, but rather than they conceive their identity - the subject and not just the object of their feelings and aspirations - as defined to some extent by the community of which they are a part.' M.J. Sandel, Liberalism and the Limits of Justice (1982) at 150. For recent attempts to develop a more communitarian account of international society, see H. Mösler, 'International Legal Community' (1984) 7 Encyclopaedia of Public International Law 309 at 311-2; M.S. McDougal, W.M. Reisman and A.R. Willard, 'The World Community: A Planetary Social Process', 21 U.C. Davis LR 807 (1988); P. Allott, Eunomia: New Order for a New World (1990); F.R. Tesón, 'The Kantian Theory of International Law', 92 Columbia LR 53 (1992);  Tomuschat, above n 101 at Ch.I. See also Our Global Neighbourhood: The Report of the Commission on Global Governance (1995) at Ch.2. For some elaboration of the implications of Dworkin's theory of 'law as integrity' in the international sphere, and in particular the idea that obligations are incurred as a result of membership of the international community, see T.M. Franck, 'Legitimacy in the International System', 82 American JIL 705 at 735-59 and Franck, above n 95 at Chs.10-12. For an attempt to apply the theory of 'law as integrity' to human rights law, see K.T. Jackson, 'Global Rights and Regional Jurisprudence' (1993) 12 Law and Philosophy 157. As this footnote amply demonstrates, my characterisation of the 'communitarian' concept of international society is meant to be compatible with a large variety of conflicting specifications of that concept. In particular, it is intended to accommodate many of the theories that style themselves as 'liberal'. 





�See also Tomuschat, above n 101 at 210-1.





�See Mösler, above n 148 at 311-2; Franck, above n 148 at 756-7; Franck, above n 95 at 187; and Tomuschat, above n 101 at Ch.I.





�Vienna Convention on the Law of Treaties, Art. 26.





�Weil, above n 2 at 442.





�Ibid at 441.





�Ibid. Pursuing a related line of thought, Charney has argued that the discounting of state practice involved in the Nicaragua approach to custom threatens to disconnect customary law from the reality of international relations, thereby risking 'the effectiveness and legitimacy of customary internationl law, not only with respect to the individual rules, but ultimately with respect to the system as a whole.' Charney, above n 55 at 24. Note, however, that the full force of this criticism depends upon Charney's interpretation of the Nicaragua approach to custom as entailing that 'customary international law will be found if a rule is placed within a widely adopted treaty and resolutions of the United Nations or regional organizations so long as state practice predicated upon a contrary norm is absent.' Ibid at 22. But this crude criterion is quite different from the complex process of constructive interpretation that I argued in section III could be seen as underlying the Nicaragua Court's approach to the formation of customary international law. On the analysis offered in that section, the interpretation of the Nicaragua judgment advanced by Charney is flawed because it remains within the orbit of a positivistic understanding of custom, one that seeks to determine customary norms without resort to substantive considerations of world public order but by reference to some such value-free notion as, e.g., enactment in a widely accepted international instrument. 





�Perhaps any such resolution would consist in part in a re-drawing of the contrast between the two conceptions, rendering it less stark, or entertaining the possibility of conceptions of international society that are intermediate between the strictly statist and the ambitiously communitarian. For a discussion of Alfred Verdross' attempt to capture the truth in both conceptions, see B. Simma, 'The Contribution of Alfred Verdross to the Theory of International Law' (1995) 6 European JIL 33 at 40-1.





�See, e.g., V. Vereshchetin and R. Müllerson, 'International Law in an Interdependent World', 28 Columbia J. Transnational L. 291 (1990).





�For a compelling elaboration of this point, see Charney, above n 88 at 529-30.





�'The most insistent problem of humankind remains that of establishing and maintaining a minimum order, in the sense of effective control over unauthorized violence and coercion, which might both contribute toward human survival and promote an optimum order in maximization of all values.' M.S. McDougal and W.M. Reisman, 'International Law in Policy-Oriented Perspective', in R. Macdonald and D. Johnston (eds.), above n 23 at 109.





�It might be objected that the situation that arose in Nicaragua was quite exceptional, in that the Court was there precluded by the Vandenberg reservation to the United States' acceptance of Article 36(2) jurisdiction from applying the norms concerning use of force in the United Nations and Organization of American States Charters. But this objection neglects the vital practical importance of establishing a customary norm independent of a treaty norm which may be similar in content, see Meron, above n 50 at 3-10, 79-81.





�Falk, above n 13 at 138.





�Declaration of Principles of International Law Concerning Friendly Relations and Co-operation among States in Accordance with the Charter of the United Nations, GA Res. 2625 (XXV).





�C. W. Jenks, Law in the World Community (1967) at 23.





�Tomuschat, above n 101 at 299. See also ibid at 293-4.





�The close link between the principle of state sovereignty as expressed, inter alia, in Article 2(1) of the United Nations Charter, and the principles of the non-use of force and non-intervention is emphasized by the Nicaragua court. 1986 ICJ Rep. at 111, para. 212. See also ibid at 108, para. 205; 131, para. 258; and 133, para. 263.





�See, for example, F.R. Tesón, 'Le Peuple, C'est Moi! The World Court and Human Rights', 81 American JIL 173 (1987). 





�Weil, above n 2 at 419-20.





�The interdependence of various aspects of world order is expressly acknowledged in two recent United Nations Security Council Resolutions on Somalia and the former Yugoslavia. SC Res. 794 (1992), determines that 'the magnitude of the human tragedy caused by the conflict in Somalia, further exacerbated by the obstacles being created to the distribution of humanitarian assistance, constitutes a threat to international peace and security.' SC Res. 827 (1993) determines that the 'widespread and flagrant violations of international humanitarian law' within the territory of the former Yugoslavia since 1991 constitutes 'a threat to international peace and security.' (The latter resolution re-affirming in this respect SC Res. 808 (1993)). This illustration depends upon the fact that humanitarian law reflects a number of fundamental human rights. For a discussion of more general empirical connections between the domestic freedoms afforded by liberal democratic regimes and international peace, see Tesón, above n 148 at 74-81. 





�'[W]hile the state came about as a means of securing life itself, it continues in being to secure the good life.' Aristotle, The Politics (T.J. Saunders rev. ed., 1981) at 59.





�For this sort of approach, see M. Bedjaoui, 'Poverty of the International Order', in R.A. Falk, F. Kratochwil, and S. Mendlovitz (eds), above n 14 at 158. That there may be a grain of truth in this debunking analysis of Weil's article is suggested by a remark of Professor Abi-Saab's, see Cassese and Weiler (eds), above n 12 at 152.  





�Weil, above n 2 at 422.





�Ibid at 423.





�Ibid at 423.





�Ibid at 442.





�See J. Rawls, 'The Law of Peoples', in S. Shute and S.L. Hurley (eds), On Human Rights (1993) at 72. The point is made in the specific context of the process of law formation by Theodor Meron: 'The law-making process does not merely "photograph" or declare the current state of international practice. Far from it. Rather, the law-making process attempts to articulate and emphasize norms and values that, in the judgment of some states, deserve promotion and acceptance by all states, in order to establish a code for the better conduct of nations.' Meron, above n 50 at 43-4.





�Charney, above n 88 at 548.





�Ibid. For illustrations of how this relative depoliticization of international fora has facilitated the emergence of customary norms in a variety of areas, including the law of the sea, human rights and humanitarian law, see id at 548-9.





�R. A. Falk, Reviving The World Court (1986) at 185-6. See also S. Toulmin, Cosmopolis: The Hidden Agenda Of Modernity (1990) at 192-8 on the World Court as one of the 'Lulliputian' institutions - supra- and sub-national organizations whose authority is not dependent on their coercive powers but precisely (in part) on the absence of such powers - that will play a vital role in the transition to a more 'humanized' stage of modernity where the importance of a stable and rigorous system of sovereign nation-states will be replaced by greater emphasis of function, adaptability and influence achieved through moral critique and rheotric. For related discussions of the importance of civil society institutions in maintaining world public order, see R.A. Falk, 'The World Order between Inter-State Law and the Law of Humanity: The Role of Civil Society Institutions', in D. Archibugi and D. Held (eds), Cosmopolitan Democracy: An Agenda for a New World Order (1995) at 163; Our Global Neighbourhood, above n 148 at 253-63; and M. Walzer (ed), Toward a Global Civil Society (1995).





�R.A. Falk, 'The World Court's Achievement', 81 American JIL 105 (1987).





�For this characterization of the role of the U.S. Supreme Court, see M.J. Perry, 'The Authority of Text, Tradition and Reason: A Theory of Constitutional "Interpretation"', 58 Southern Califoria LR 551 at 573-4 (1985).





�Richard Falk has eloquently advocated such a revised role for the Court, see Falk, above n 177 at 135.





�A. MacIntyre, Three Rival Versions of Moral Enquiry: Encyclopaedia, Genealogy, and Tradition (1990) at 234.





�Ibid at 235.





�R. Y. Jennings, 'Universal International Law in a Multicultural World' in M. Bos and I. Brownlie (eds), Liber Amicorum for the Rt. Hon. Lord Wilberforce (1987) at 39.





�M. Koskenniemi, From  Apology to Utopia: The Structure of International Legal Argument (1989).





�'And here we encounter one of the very few philosophical problems with an immediate political relevance. Are the principles of international law so intertwined with the standards of Western rationality - a rationality built in, as it were, to Western culture - that such principles are of no use for the nonpartisan adjudication of international conflicts?' J. Habermas, The Past as Future (M. Pensky trans. and ed., 1994) at 20. See also F. Tesón, 'International Human Rights and Cultural Relativism', 25 Virginia JIL 867 (1985). 





�H. Charlesworth, C. Chinkin and S. Wright, 'Feminist Approaches to International Law', 85 American JIL 613 (1991).





�For an illustration of the tendency of some of these recent radical trends to yield conclusions surprisingly congruent with Weil's positivistic stance, see M. Koskenniemi, 'The Future of Statehood', 32 Harvard ILJ 397 at 407 (1991). 






