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The year is 2020. A group of public law scholars meet (over Zoom, of course — there is a
pandemic on!) to discuss the terms of reference underpinning the Independent Review of
Administrative Law (IRAL).! On the first three questions, dealing with codification,
justiciability and the grounds of review, discussion is extremely lively. Then, the convenor
directs discussion to question 4: ‘whether procedural reforms to judicial review are necessary...
to “streamline the process.”” Suddenly, the frequency with which zoom hands are offered dips.
The issues raised by this question — disclosure and candour, time-limits, relief, costs — are, after
all, the stuff of practice, not of scholarly debate or academic journals. This is an imaginary
story. But | suspect it reflects a common experience. The story also reflects a simple but
important reality: some aspects of judicial review are seen as more interesting, are more
rigorously researched, and are generally far better understood by scholars than others.?

If a prize were available for most neglected area of judicial review, remedies would
surely be a firm nominee.? It has been said that remedies in public law litigation are treated as
an “afterthought.’* ‘Viewed as “practical” but not necessarily “exciting,”’® remedies tend to be
‘relegated to the “if I have room” or “if I must” categories of most student and teaching
timetables,’® textbooks and, indeed, judgements. This was certainly reflected in the recent
IRAL and related Gross Review of the Human Rights Act’ processes. Although small flurries
of research have emerged on important practical remedial issues, such as judicial treatment of
Convention-inconsistent statutory instruments® and the extent of common law powers to
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suspend quashing orders,® it is striking that there was no published research on these topics in
England and Wales before they became utterly urgent.

A core aim of this paper is to encourage public law scholars to ask more questions
about, and engage more closely with, judicial review remedies. The bulk of the paper focuses
on one reason why the time is especially ripe for more sustained focus: significant recent and
ongoing Governmental interest in legislative reform. There are, however, other reasons to
lament the relative lack of academic engagement with remedies, some of which are discussed
towards the end of the paper.

The paper is divided into six sections. Section 1 begins with a brief discussion of recent
and ongoing Governmental interest in reforming remedies in judicial review. Section 2 then
introduces a study of remedial discretion on which the paper will repeatedly draw. This study
involved a close reading of 438 successful judicial review challenges, decided across a recent
four-and-a-half year period. The study is offered as an illustration of the contributions scholarly
research on remedies can add to debate about reform. Parts 3-5 address three important
questions, drawing on the study for insights. First, concerning recent reform, whether there are
important lessons to be learnt from the judicial experience to date with legislative amendments
to remedial discretion introduced in 2015?*° Secondly, concerning current reform, whether the
study suggests anything of value about proposed reforms contained in the Judicial Review and
Courts Bill? Thirdly, concerning future reform, are there remedial issues not presently on the
reform and research agendas which ought to be? Part 6 finally concludes with a brief discussion
of two further reasons for scholars to engage more with remedies. Judicial review remedies
may well have fallen from the agenda accidentally, rather than consciously. There is,
furthermore, a long list of underexplored, but deeply practical legal questions, not directly
related to legislative reform, which would benefit from close scholarly consideration.

1. Remedies & Reform

In July 2021, the UK Government published its much-anticipated Judicial Review & Courts
Bill (JRCB). For the most part,** the public law community breathed a sigh of relief: ‘after
much huffing and puffing the Government is not going to blow the house down.’*? A pre-Bill
consultation had suggested the Government might pursue a dramatic range of measures. In
the end, the contents of the Bill are modest and limited to implementing two recommendations
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proposed in the IRAL report. First, partial** abolition of Cart judicial reviews.'® Second, and
more relevantly, tweaks to the courts’ remedial discretion to issue quashing orders.®

Although much less objectionable than it might have been, for many the JRCB has still
left a nasty taste. There are aspects of the Bill’s content which have generated concern, some
of which are discussed in more depth below.}” The public and scholarly debate which has
surrounded both the JRCB and IRAL has also been, at times, divisive and emotive.!® There
have also been hints from senior government Ministers that the JRCB is far from the end of the
story.® Perhaps the aspect of the Bill which many scholars have found hardest to swallow,
however, is the nature of the process which preceded it. Many consultees, in both the pre- and
post-IRAL iterations of consultation, took the opportunity to comment on the hurried nature of
the process, a perceived lack of transparency and the framing of many of the consultations’
questions. Indeed, there was even talk for a period of a judicial review of the adequacy of
consultation on potential reforms to judicial review.

Two aspects of the process leading to the JRCB are especially relevant to this paper.
First, IRAL and the JRCB are not isolated events. Only six years ago the UK Government
concluded a similarly broad review? of judicial review. As in 2020-21, the 2013-2015 process
saw an initially broad package of proposed reforms result in comparatively narrow changes.
Most relevantly,?! 5.84 of the Criminal Justice and Courts Act 2015 now directs the High Court
to refuse relief where it is ‘highly likely that the outcome for the applicant would not have been
substantially different,’?? in the absence of ’reasons of exceptional public interest.’?® This
reform was not completely novel. The courts have long recognised a principle, known as the
Simplex principle,?* that relief may be refused where a legal error clearly has no bearing on an
outcome. Indeed, the Simplex principle continues to govern the judicial approach in ‘statutory
reviews,”?> which are untouched by the 2015 reforms. In the case of AJRs, however, the 2015
reforms both transform judicial discretion into a presumptive duty and lower the threshold for
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refusal of relief from a test of inevitably to one of high likelihood.?® For these, and other
reasons, the CJCA reforms were enacted among a great deal of resistance.?’

Despite their recency, the pre-JRCB process barely engaged with the events of 2013-
2015. Indeed, the Government referred questions to IRAL, such as whether the test of standing
should be narrowed, which had been addressed and answered negatively only a few years
earlier. Perhaps most concerningly, further reform to remedies is now being pursued without
the benefit of a comprehensive review of the 2015 reforms. As the IRAL report commented, in
the absence of a detailed study, there was ‘no consensus’ among consultees ‘as to [their]
impact.”?® Legislative reform has not, however, been very common in the English and Welsh
administrative law context, where the courts have largely been left to develop judicial review’
principles and policy. There may be important lessons to be learnt from this unusual
intervention.

Secondly, and relatedly, the approach to information-gathering used in IRAL and by
the MoJ relied heavily on the submission of evidence by consultees. Despite the exceedingly
tight timeframes, a large range of public authorities, professional organisations, non-
government organisations, research groups and individuals took part.?® Nonetheless, the
evidence gathered in this process was necessarily incomplete: much depended on consultees
having researched and given detailed thought to the various aspects of judicial review under
consideration.

This inevitably injected an element of luck or randomness into the pre-JRCB process.
To repeat an important point stressed in the introduction, some aspects of judicial review are
understood far better than others. This had the consequence that far more evidence was
available on some subjects. For instance, a dearth of evidence on costs left the IRAL panel
simply unable to say anything substantive, beyond issuing a call for further research.*® There
was also an element of randomness in the process’ outcome. Put bluntly, the two reforms in
the JRCB are being pursued because they seemed to the IRAL panel to be a good idea.®! This,
of course, does not mean that they are not good ideas. But it is far from clear that a less time-
restrained process, informed by a broader range of evidence, would have identified Cart
challenges and quashing orders as the most pressing issues faced by judicial review today.

These episodes highlight very clearly the importance of ongoing, rigorous scholarly
study of judicial review. This is true generally, but it is especially true of remedies. Legislative
reform to remedial discretion appears to be becoming something of a regular occurrence. The
reasons for this are undoubtedly varied and debatable, but there is perhaps a sense that remedies
are low-hanging fruit. To legislate on justiciability or the grounds of review would involve a
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major restructuring of the legal landscape®? and/or generate immense political controversy.
Remedies are not the stuff of high academic debate, are a less emotive topic and can be tweaked
without major overhaul. At the same time, however, they are of immense practical importance
to both parties and others. When used well, judicial review remedies can provide an effective
mode of redressing unlawful public authority conduct. When used badly, they can denigrate
the significance of a finding of unlawfulness or produce unintended and unwieldly legal
consequences.

The next four parts of this paper offer a worked illustration of the light scholarly
research on remedies can shed on debates about remedial reform. This example stems from a
study of the exercise of remedial discretion across a substantial body of successful judicial
review challenges. Part 2 introduces the study. Parts 3-5 then draw out its implications for three
important questions about recent, current and potential future reforms.

2. A Study of Remedies

This paper stems from a study borne of intellectual curiosity. The pre-JRCB process
highlighted significant holes in the shared understanding of judicial review. One of the most
gaping concerns the relative dearth of scholarly literature on remedies. There is a lively,
ongoing debate about the legal status of unlawful administrative action® and certain remedial
issues,® especially concerning powers conferred by the Human Rights Act have generated
valuable literatures.®® There are also important, long-standing practitioner works on the
remedies in public law.® But, by and large, there has been little detailed academic study or
discussion of the role(s) played by remedies in modern judicial review,*’ or of how the courts
decide to award them, especially when compared with other aspects of judicial review. The
study described in this section was directed at this scholarly blindspot. It was undertaken to
obtain a clearer idea of how remedial discretion is exercised in judicial review and, put simply,
to see what could be seen.

The study is based on a sample of successful judicial review challenges decided in the
period between 1 January 2017 and 30" June 2021. The aim was to use as recent a sample as
possible, so as to incorporate new developments. One obvious drawback of using so recent a
sample is that decisions may be subject to successful appeal. The findings have, however, been
periodically updated to accommodate appeals. Cases were located by searching the BAILII
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databases®® relating to each of the Administrative Court, Court of Appeal and Supreme Court.
Challenges which (i) proceeded as AJRs, (ii) against a body other than a criminal court and
(iii) resulted in success for the applicant on at least one ground were included. To elaborate on
(ii), challenges to decisions by Magistrates and the Crown Court have not been included in the
sample. While judicial review plays a continued important role in the criminal law context,®
the focus of this paper is on judicial review of administrative and executive action.

The search parameters resulted in a sample of 438 cases, including 27 UK Supreme
Court,* 68 Court of Appeal and 343 High Court (Administrative and Planning division)
decisions. It is simply not possible, due to the limits of the informational landscape, to know
with certainty what proportion of challenges falling within the parameters of the study have
been included.*! There are, however, indications that the great majority of successful judicial
reviews have been included. According to the MoJ interactive data tool, the number of non-
criminal judicial review challenges resulting in a ‘found_claimant’ outcome was 103 and 110
for claims lodged in 2018 and 2017 respectively.*? According to these figures, just over a
hundred non-criminal judicial reviews of those lodged each year result in success.*® The sample
underlying the study details an average of 97 successful cases decided per year. In any event,
the aims of this paper are not to generate a comprehensive statistical analysis.** The study is a
scoping exercise, designed to illustrate the value of ongoing scholarly research on remedies.

It is important to note that judicial review is not the exclusive province of the
Administrative and appellate courts. The Upper Tribunal (UT) now hears many judicial review
challenges, especially in the immigration and asylum context,*® and the county court conducts
statutory reviews of housing decisions.*® This study does not consider remedies in either
context, though they may be worthy subjects of future study.*” Similarly, this study focuses on
final, not interim, remedies.*® It is also important to note that this study focuses on the grant or
refusal of relief in successful judicial reviews, following a substantive hearing. It does not

3 BAILII was chosen over other databases, primarily because it facilitated a straightforward search of cases
decided by relevant courts in the time-period of the study. An earlier research project found 37 judicial review
judgments in a one-year period reported on Westlaw, but not on BAILII. However, of these, many fell outside the
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PL 505, footnote 8).
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44 See further discussion in part 5.A. below.
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47 See e.g. Secretary of State for the Home Department v R (AM) [2018] EWCA Civ 1815, [92], concerning the
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encompass cases in which permission to proceed is refused on the grounds, for instance, that
the applicant has not exhausted alternative remedies or there is a high likelihood the alleged
legal defect made no difference.*® Given the infrequency with which permissible decisions are
made publicly available,* such a study would face immense practical challenges.

Cases which fell within the parameters of the study were closely read, and several
details were collated for each case. In particular, the following was tracked:

e Court

e Defendant

e Area of decision-making

e Decision, measure or omission being challenged
e Successful ground(s)

e Remedy(/ies)

e Discussion of the 2015 reforms

e Further notable features

It is important to stress that this paper is not about the study as such. It is first and foremost a
call to scholars to show more intellectual curiosity about judicial review remedies. Parts 3-5
will draw on the study as a mode of illustrating some of the important contributions scholarly
research can make to ensuring debate about reform is properly informed.

The reader should not, in other words, expect case lists and tables, detailing every
element of the study. One downside of this approach is that there are many interesting findings
from the study which there will not be space to discuss. There will not, for instance, be
opportunity to comment on the relatively widespread role of monetary damages across the
sample (64 cases, including 54 cases in which damages were awarded for false
imprisonment®). Nor is there space to discuss the significance of the complete absence of
prohibiting orders (0 cases®?) and scarcity of injunctions (1 case®®) and mandatory orders (12
cases®). These issues, however, will simply have to await more detailed consideration. Indeed,
the paper is intended to highlight the benefits of scholars asking more questions about remedies
in judicial review. It does not aim to comprehensively answer them.

3. Recent Reform: Lessons from 2015

As part 1 stressed, the JRCB is the latest round of a series of reforms to judicial review. It is
also taking place without the benefit of a detailed study of the last round. Since 2015, courts
have been directed to refuse relief if satisfied that the ‘outcome for the applicant would not
have been substantially different if the conduct complained of had not occurred.’*® There has

49 Criminal Justice & Courts Act 2015, s.84(2).

%0 e.g. Bell & Fisher (n 38), 507 (in a study of Administrative Court decisions in 2017, it was possible to access
through BAILII and Westlaw only 56 decisions relating to permission).

51 Lumba v Secretary of State for the Home Department [2011] UKSC 11.

52 Requested but refused in Bruton v Governor of HMP Swaleside [2017] EWHC 704 (Admin).

3R (EL) v Essex County Council [2017] EWHC 1041 (Admin)

% E.g. R (KS) v London Borough of Haringey [2018] EWHC 587 (Admin).

%5 Ibid, 5.84(1)(2A).



not yet been a comprehensive study of the impact of the 2015 reforms,>® which have been the
subject of concern both at the time they were enacted®’ and since.®® It is important to be clear
that the study underlying this paper does not wholly fill the void for three main reasons. First,
temporally, the study begins in January 2017. Secondly, the study encompasses only successful
judicial reviews and not, therefore any obiter remarks about how the 2015 reforms may have
applied in unsuccessful challenges.> Finally, this study does not consider the operation of the
reforms at either the leave stage® or in the Upper Tribunal.®* While these caveats should be
borne in mind, the study offers useful insights into the implementation of the 2015 reforms
which, in turn, offer broader lessons for the future.

Two striking findings are worth mentioning immediately. First, the 2015 reforms were
discussed in a substantial number of cases: 83 of the cases in the sample. This indicates that
courts are being invited to refuse relief with some frequency. Secondly, however, there was
only a very small handful of cases — 9 in total® — in which relief was refused on this basis. 3
of these cases concerned a failure to conduct an impact assessment, which was either
subsequently,®® or would soon be,% corrected. In 1,% revocation of a sponsorship licence was
clearly inevitable, due to the applicant’s failure to meet a mandatory requirement. In the
remaining 5, the court was broadly convinced that the legal error was technical because, for
instance, despite misconstruing the statutory®® or policy®’ test, or improperly delegating a
decision to a panel,®® the public authority properly directed its mind to all issues of substance.®®

9 cases across a four-and-a-half year period is a small number, representing only 2% of
the sample. It is also important to recall that relief also may well have been refused in these
cases in any event. Asking in which of these cases the court would have found that the higher
Simplex threshold would have been made out is something of a speculative exercise. There is
reason to think that in some, perhaps most, to think the court regarded a particular outcome as,
not only highly likely but, inevitable.

% Although see James Maurici QC and Admas Habteslasie, ‘When Does the "No Substantial Difference Test"
Make a Difference in Judicial Review Applications?’ (2019) 24(2) Judicial Review 127.
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ground,: Cemex (UK) Operations Ltd v Richmondshire District Council [2018] EWHC 3526 (Admin); R
(Blundell) v Secretary of State for Work & Pensions [2021] EWHC 608 (Admin); R (Danning) v Sedgmoor DC
[2021] EWHC 1649 (Admin).
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The question then arises of why this number was so small. Sceptics may be tempted by
the view that the courts have cynically interpreted and applied the legislative reforms in a
manner which cuts down on their operation. The Court of Appeal, in Gathercole,” however,
emphasised the importance of courts not doing this. Its warning to the High Court not to ‘shirk
the obligation imposed by Section 31(2A)’"* has now become oft-cited dicta. A close study of
the case law, rather, suggests two main reasons for the seemingly limited impact of the 2015
remedial reforms.”

First, the 2015 reforms interact with several long-standing doctrinal features of judicial
review which curtail the circumstances in which the ‘high likelihood’ threshold can be made
out. Consider, for instance, planning judicial reviews. There were 72 cases raising planning
law issues in the sample, making it the largest subject-matter category (16%). In reviewing
planning decisions, the courts have long drawn a distinction between questions of law which it
is proper for the courts to form a view on and the ‘planning merits’’® of a decision. The upshot
is that, while courts play important roles ensuring that, for instance, planning authorities
operate from a proper understanding of relevant policy’® and address all material
considerations,” planning decisions cannot be overturned on the basis that an improper balance
was struck between competing factors: the ‘planning balance’’® is firmly the remit of planning
authorities.

An invitation to find that the high likelihood threshold is met, can sometimes invite the
court to do precisely what long-standing planning law principle directs them not to do. Namely,
form a view on the relative merits of an application. The courts have emphasised that the 2015
reforms should not be understood as a direction to disrupt the well-established and important
constitutional balance which characterises planning judicial reviews. ’” For instance, in Plan B
Earth’® the Court of Appeal was invited to conclude there was a high likelihood that, had the
Government properly complied with its legislative obligations to consider climate change,’ it
would still have supported Heathrow expansion. The court concluded it could not be satisfied
the threshold was met.8% To inquire more closely into the likelihood that addressing climate
change would have made a difference would involve entering into ‘forbidden territory’®® of
forming a judgment on planning merits.

A further way in which established doctrine has shaped the application of the reforms
occurs in categories of case in which the courts have explicitly gone beyond a traditional

0 Gathercole v Suffolk County Council [2020] EWCA Civ 1179.

1 Ibid, [38].
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supervisory role. The most notable example is immigration detention where many challenges
centre on application of the Hardial Singh principles.8? These principles limit the use of
detention powers to cases where removal appears possible within a reasonable period and is
effected with reasonable expedition, among other things. Importantly, where courts engage
with Hardial Singh, their role is not to review the Home Secretary’s view on whether the
criteria were met on public law grounds. Hardial Singh review has thereby been described as
a ‘radical departure from the usual approach in a public law challenge’®® in which the court is
‘to substitute its own view... on the basis of the same primary material as was available in real
time to the Secretary of State.’3* As the High Court stressed in Sheikh® there cannot be room
for a court to refuse relief based on the 2015 reforms in a case where breach of the Hardial
Singh principles has been made out. By definition, a court in such a case will have decided that
the Home Secretary reached the wrong conclusion. It cannot therefore make sense to inquire
into the likelihood that the error made a difference.®

This is a point of broader importance than it might first appear. Immigration detention
challenges form a significant portion of judicial review challenges.®” There were 67 in the
sample, constituting around 15% of the case total. Furthermore, immigration detention is not
the only category of challenge in which judicial review has been modified in this way.%
Another major case cluster concerns challenges to refusals to recognise British or British
Overseas citizenship, which are common in citizenship and passports® challenges. Michael
Fordham QC recently remarked in a citizenship challenge that it was

...no conventional judicial review... on a secondary and supervisory basis... The
Court’s substitutionary function is a familiar one.... In the present context [it is]
necessitated by Article 6 of Schedule 1 to the Human Rights Act... It is a good
illustration of the adaptability and contextually enhanced level of scrutiny which
judicial review can deliver, where necessary in the interests of justice.*

The task of the court in such cases is, in other words, not to determine whether the Home
Secretary’s view was lawful and rational. It is to decide whether, on the available evidence, the
applicant is a British or British Overseas citizen. Although the issue does not seem to have
been addressed in case law, the 2015 reforms would therefore seem to be as inapplicable in
such cases as they were in Sheikh. Once a court has found that the Home Secretary was wrong
to conclude that the applicant lacked citizenship, it could make no sense to say that that legal
error made no difference to the outcome.

More briefly, there are numerous other doctrines which have curtailed the
circumstances in which the 2015 threshold can be made out. For instance, it is a precondition
of a finding that a decision is tainted by the consideration of an irrelevant matter® or a factual
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error®? that the defect played a ‘material’ role in decision-making. A finding of materiality in
assessing the lawfulness of a decision has been said to necessitate a conclusion that the high
likelihood threshold is not met at the remedial stage.®® There are also categories of case which
are governed by their own remedial principles, squeezing out the room for the 2015 reforms to
apply. For instance, in environmental impact assessment (EIA) challenges, the Supreme Court
ruling in Champion® provides that development consent will generally not be quashed ‘if the
applicant has been able in practice to enjoy the rights conferred by European legislation, and
there has been no substantial prejudice.’®® In EIA cases, the courts continue to have regard to
the framework set out in Champion, meaning there is no reason for parties or judges to have
recourse to the 2015 reforms.%

Secondly, the 2015 also interact with a several important procedural characteristics of
judicial review which shape their application.®” Most notably, the limited role of evidence in
judicial review. Traditionally, disclosure and cross-examination do not feature in judicial
review. Most commonly, a reviewing court will have before it the arguments of the parties,
formal documentation, such as reasoned decision letters and, sometimes, though much less
commonly,® witness statements or other ex post facto evidence.® This evidence may offer a
clear picture of the basis of the decision which was made. Commonly, however, it will not give
the court any indication of the decision which would have been made, but for the unlawfulness,
for the simple reason that such an assessment was not part of the decision-making process. In
consequence, there will often simply not be evidence on which courts can make anything
approaching a sensible prediction of how the decision-maker would likely have reasoned in the
absence of legal error. In Dawes®® for instance a local authority failed to make reasonable
inquiries’® prior to making a general vesting order. The court was unable to conclude there
was a high likelihood the order would have been deemed sound in any event, precisely because
there was no evidence on which to make a prediction of what proper inquiries would have
turned up.

At least two overarching lessons emerge from the courts’ experience with the 2015
changes which should inform debate about future reform. The first is a reminder that judicial
review is not monolithic.'®> The courts have developed particularised legal principles which
govern judicial review in different types of case: planning, immigration detention, citizenship,
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etc. These particularised principles may well shape how general legislative reform ‘beds in’ in
a particular area. In contemplating reform, it is therefore important not only to ask whether
change is a good idea in principle. It is also important to ask questions such as ‘how will the
reform operate in planning, or immigration detention, judicial reviews?” The second is a
reminder that, in determining judicial review challenges, court engage with relatively little
evidence. This shapes the questions a court is sensibly able to address. Arguably, a problem
with the 2015 reforms is that, in a great many cases, they direct judges to undertake a predictive
assessment in circumstances where the evidence yields no meaningful basis on which to do so.
This highlights the importance of asking of any legislative reform which directs a court to
address a question, whether the approach to evidence in judicial review will enable a court to
meaningfully form a view. Clause 1 of the JRCB, for instance, directs courts prior to quashing
a decision to have regard to, among other things,'% ‘any detriment to good administration’%
and ‘the interests or expectations of persons’ who would benefit from quashing® or have relied
on the unlawful act.%® It is far from clear that courts will generally have access to evidence
which will enable a sensible assessment of these impacts.

4. Current Reform: Evaluating the Judicial Review and Courts Bill

The discussion so far highlights the importance of after-the-event scholarly study of the impact
of recent reforms. This part develops a slightly different point: scholarly study of judicial
review generally, and remedies specifically, can help to better understand the impact, and thus
the extent of a case for, current reform proposals. To make this point, the discussion focuses
on clause 1 of the JRCB which, if enacted, will make potentially significant changes to
quashing orders. It is important to begin with a brief outline of its content, before returning to
the study.

A major aim of clause 1 is to implement the IRAL panel’s recommendation to legislate
for suspended quashing orders.'%” There is reason to believe that the courts already have power
to suspend.'®® The effect of such reform may therefore be to clarify and encourage the courts
to use a remedial option already available, rather than introduce a novel power. Suspension
will have the effect that the impugned measure is treated for all purposes as legally valid until
the date of suspension,®® from which point the measure will be quashed in its entirety,
including retrospectively.'*® The clause, however, also controversially goes further in two
ways. First, it confers an alternative!!* power on courts to limit the retrospective effects of
quashing. The effect of this power would be to confer on, or recognise, the legal validity*'? of
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a measure until the date of the quashing order.'*® From the date of quashing, however, the
measure would be invalid. Secondly, subsection (9) directs a court which has determined to
quash to consider whether modifying the quashing order through either suspension or limitation
of retrospective effects would ‘offer adequate redress’.** If so, the court is to modify unless
there is ‘good reason’*'® not to. The aim behind this provision is clearly to give courts a nudge
away from using immediate, retrospective quashing: if enacted as drafted, courts will be
positively encouraged to either suspend or limit retrospectivity.

Access to scholarly research on judicial review, and remedies in particular, is essential
in being able to understand the likely impact of the various aspects of this clause, and thus to
properly evaluate its justification. The study underlying this paper, for instance, suggests
several important points about these impacts. The discuss here focuses on two.

A. Limited Use and Appropriateness of the Suspension Power

First, the study suggests that suspension of quashing will be appropriate in an extremely small
handful of cases. Much like the 2015 reforms, the clause 1 powers will interact with several
established features of judicial review which will limit the circumstances in which the
suspension is both useful and appropriate.

Consider, for instance, the first proposed use of the suspension power by the IRAL
report, concerning cases of high constitutional or political significance. UNISON,*¢ Evans'!’
and Miller'!® were given as instances where the suspension of quashing could have afforded
Parliament an opportunity to speedily legislate to salvage the impugned decision.'*® At least
three factors which will severely limit the utility of this option.

First, an obvious point is that UNISON, etc are highly atypical judicial reviews. The
vast bulk of judicial review challenges target decisions which are politically mundane and do
not raise issues of high constitutional principle. Parliament is unlikely, in other words, to be
interested in most judicial review challenges. Secondly, suspending to afford Parliament an
opportunity to legislate makes sense if the decision or measure is one which can be
straightforwardly constitutionally saved. It would, however, be more difficult to see its
justification where the relevant legal error is a breach of a Convention right. Placing a
Convention-inconsistent measure on a primary legislative footing would not wholly redress its
unlawfulness. Rather, the statute itself would be vulnerable to a claim for a section 4 declaration
of incompatibility, and potentially a challenge before Strasbourg. Strikingly, Convention rights
feature prominently in challenges to generalised legislative and policy measures. For instance,
of 21 challenges to Statutory Instruments in the sample, almost half (10) were found to be
Convention-rights-inconsistent. Thirdly, it is also important to recall that, while central
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Government measures are a common target (202 cases in the sample), judicial review is
concerned with a wide variety of public authority conduct. Other bodies which are routinely
subject to judicial review, including local authorities (125 cases) and the Parole Board (20
cases), have no privileged route through which to influence Parliamentary activity. This first
use of suspension is therefore likely, if it is favoured at all, to be confined to an extremely small
handful of, highly unusual, cases.

Similar points can be made about the second use of suspension suggested by IRAL, and
supported by the MoJ'?%: delaying the quashing of a Statutory Instrument to afford the public
authority an opportunity to correct a procedural defect. Hurley & Moore,*?! a case of failure to
undertake a proper equalities assessment prior to the introduction of Regulations, is given as
an example in the IRAL report. MoJ consultation documents also highlight British Blinds &
Shutters Association (BBSA),'?? concerning a breach of statutory duties to consult before
enacting Regulations.

There are, again, at least three factors which will limit this proposed use. First, an
important factor will be the extent of the public authority’s powers to make legislative or policy
changes retrospectively. Consider, for instance, Public and Commercial Services Union'?
where changes to a statutory scheme reducing benefits payable to civil servants were made
following defective consultation. Suspending quashing would have afforded the Government
a period to reconsult. Had it reached the conclusion the changes were justified, the Government
would have been able to re-enact the provisions, giving them retrospective effect from the date
they were initially made. Public and Commercial Services Union, however, is unlikely to be
the norm. Section 1(8) of the Superannuation Act explicitly confers power to make
amendments which ‘have effect as from a date before the making of the order.”*?* This is not
true of many statutory powers and in the absence of clear language powers are generally
construed as having prospective-only effects.*?® In cases where the public authority does not
have the power to make changes retrospectively, it is far harder to see any benefits in
suspension. Consider, British Medical Association.*?® The Government unlawfully introduced
a regulatory power to suspend pension payments, in breach, among other things, of the public
sector equality duty. Had the court suspended quashing in this case, and had the Government
concluded, following assessment, the power was justified, it would most likely*?” have had the
power to introduce it on a prospective-only basis.!?® The onset of the quashing order would
therefore invalidate the power, and any purported uses of it, from the time of its initial unlawful
enactment. It is difficult to see what benefit there would be in enabling the Government to treat
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the Regulation as legally valid for a period in circumstances where it would shortly and
inevitably be invalidated in full.

Secondly, as experience of the 2015 reforms shows, courts assume that legislative
reforms are generally not intended to disturb long-standing legal principle. Of relevance here
is that the courts have long emphasised both that consultation must be done with an open
mind!?® and that public authorities must give the appearance of impartiality.13 It seems likely
courts will strive to avoid using the suspension power in a way which will create an incentive
for a consultation or assessment to be concluded in a particular way. For this reason, it is
foreseeable a court would refuse to suspend in a case such as Public and Commercial Services
Union, where concluding in favour of retaining the unlawful measure would be greatly more
convenient than not.*! Thirdly and finally, it is not especially common for challenges to
legislative and policy measures to succeed on a purely procedural basis. Rather, procedural
defects are often connected to other types of legal errors. Defective consultation may, for
instance, fail to turn up key information and thereby undermine the rationality of a decision.*?
Indeed, of the 21 challenges to Statutory Instruments in the sample, only 2133 were unlawful on
procedural grounds only.

By placing the JRCB reforms in broader context, the study underlying this paper gives
strong reasons to suggest that suspension of quashing will be far from the norm. This is a
valuable insight of itself. It also gives reason to question the coherence of the underlying
premises of the ‘nudge’ presently contained in subsection (9). There seems to be little sense in
retaining a provision intended to direct courts towards a remedial option which will be
appropriate only in rare cases.

B. Usual Quashing Case(s)

A second important insight of relevance to the JRCB offered by the study is a reminder that
the quashing cases — Hurley & Moore, BBSA, etc - identified by IRAL and the MoJ are not
representative of the usual case in which quashing takes place. All of the examples offered by
the pre-JRCB of cases in which suspension of quashing would be useful concerned either issues
of high constitutional principle or Statutory Instruments. The study underlying this paper,
however, clearly emphasised how unusual these cases were as instances of quashing. Three
findings are particularly worthy of note.

First, quashing is a very common occurrence in judicial review. Quashing was, by some
distance, the most common remedy issued across the sample and was used (sometimes in
conjunction with other relief) in at least'®* 211 cases, just under half the cases. Clause 1, which
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bites wherever a court ‘is to make a quashing order’*3® therefore has the potential to be a very
widely applying provision.

Secondly, the vast majority of quashing orders were issued in relation to highly
particularised decisions. The usual judicial review case is not a challenge to a generalised
measure, such as a Statutory Instrument or broad policy measure. It is, to borrow language
from Sarah Nason,®® an ‘individual grievance’ case in which an applicant, very often an
individual or company, seeks to contest the application of law and policy in a particular case.
175 cases could be straightforwardly described in this way, constituting around 80% of all
quashing cases. Of these, 44 - around 25% of all quashing cases — concerned unlawful grants
of planning permission. A further 13 concerned particularised planning decisions of other kinds
such as certificates of lawful use,**" prior approval decisions**® and community infrastructure
levy notices.™®® 118 additional cases focused on non-planning individualised measures,
including 15 challenges to decisions by the Parole Board on a prisoner’s application for release
or transfer, 11 leave to remain decisions 5 decisions concerning an applicant’s human
trafficking status.

Thirdly, the frequency of quashing orders in some of these categories of challenge was
so high it might be said that quashing has become the default remedy. Challenges to grants or
refusals of planning permission are the prime example. There were, in total, 48 such cases in
the sample. As already noted, in 44 the courts quashed the unlawful decision. In a further 2,
the judgment simply did not make the remedy clear.}*® In the remaining 2 cases the court
refused relief on the basis of the 2015 reforms (2).14! Strikingly, no other remedies were issued
in these cases. It may be, in other words, that in judicial review challenges to decisions on
individual planning applications the courts seem to view the options as being either quashing
or nothing.1#

These findings have important implications for clause 1. Again, the most important
concern the ‘nudge’ in subsection (9). Clause 1 will bite often and by far most commonly in
challenges to highly particularised decisions, such as grants of planning permission. The nudge
in subsection (9) seems particularly poorly suited to at least the vast majority of these cases for
at least three reasons.

First, suspension in the vast bulk of these cases would be, at best, pointless and, at
worst, misleading. Suspension of the onset of quashing in a successful challenge to a grant of
planning permission,'*® for instance, would not change the end outcome, namely complete
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invalidation of the decision. It would simply leave the parties sitting in limbo for a fixed period.
It is difficult to see any benefit in doing so. There is also a risk that suspension would create
the false impression that it is permissible to act on the permission for the period before the
order came into effect. Secondly, retrospectively-limiting quashing in such cases would be
conceptually awkward and potentially practically problematic. Consider a challenge to a
refusal by the Parole Board to recommend release. Immediate quashing achieves the effect of
invalidating a purported decision, making it as if the matter has not been resolved and is
therefore still figuratively on the desk of the decision-making. Retrospectively-limiting
quashing, in contrast, would mean that the unlawful decision would be treated as having been
valid for a period. A potential question this might give rise to is whether the powers of the
Parole Board, it having made a valid decision on an application, were now functus officio.}**

Thirdly, as drafted, subsection (9) has the potential to encourage frankly bizarre
arguments and outcomes. Take a successful challenge to a planning permission. Would
delaying the onset of a quashing order by a day deprive the applicant of ‘adequate redress’?
Arguably not. Afterall, if a suspended quashing order results in total invalidation, what does it
matter if the parties must wait a day? If a suspended quashing order would be ‘adequate,” would
the fact that suspension would be serve no particular purpose constitute a ‘good reason’ not to
suspend? Again, arguably not given that subsection (9) appears to posit a positive reason not
to suspend, rather than the absence of good reason do to it. The courts would, of course, strive
to interpret subsection (9) ‘sensibly.’*> The point, rather is that subsection (9) is particularly
ill-suited to the most common type of case in which it would, in practice, apply and will likely
generate needless litigation.

5. Future Reform: Omissions from the Agenda

Turning, now, to the future of remedial reform, it was noted in part 1 that a major source of
concern about the pre-JRCB process is the element of randomness which shaped how reforms
were identified: the modifications being pursued are, to a large degree, being pursued because
they happened to occur to the IRAL panel. This gives rise to the question of whether a different
process would have identified different reforms, perhaps of greater urgency. The study
underlying this paper suggests at least two issues which warrant far greater attention.

A. The Need for Transparent & Consistent Reasoning About Remedies

First, a striking theme across the case sample used in the underlying study was the lack of both
transparency and consistency in judicial reasoning about remedies in judicial review.
Judgments sometimes offer a detailed explanation of the reasons for which a particular
remedial outcome is chosen. Very occasionally, the full remedial order is annexed to the
judgment. Neither of these things are, however, the norm. Far more commonly, judgments
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simply state the remedy without offering any explanation. There were also 37 cases in the
sample in which the court invited the parties to reach agreement and/or make further
submissions where it was impossible to trace the eventual outcome. A further 32 cases simply
contained no mention of remedies, leaving wholly unclear what remedy was awarded.

The sporadic nature of the way in which publicly available judgments address remedies
is unfortunate for numerous reasons. It makes comprehensive mapping of remedial discretion
impossible as it can be simply impossible to learn what, if any, remedy was awarded. More
fundamentally, it makes the evolution of judicial guidance, through the building up of
precedents, very difficult.

Consider, by way of example, the following question: when faced with an unlawful
provision in delegated legislation or policy, is quashing or a declaration the appropriate
remedial response? At present, there is a high degree of variation in the judicial responses.
There were, for instance, 21 challenges to Statutory Instruments and 31 challenges to policy or
guidance in the sample. The most common remedial response, seen in 20 cases, was a
declaration either that the applicant had been unlawfully treated*® or that the measure was
unlawful.}#” There were, however, also 12 instances of measures being quashed and 5 instances
of courts awarding both a quashing order and a declaration.’*® The absence of a unified
response is not necessarily problematic: the appropriate remedial response most likely depends
on many factors. What is problematic, however, is that courts commonly make the remedial
choice in these cases without offering any explanation of why, for instance, quashing is
favoured over a declaration.'*® This makes it extraordinarily difficult to judge whether courts
are wielding their remedial discretion in such cases consistently.

This lack of transparency and consistency in judicial reasoning appears from the study
to be a far more widespread problem than the absence of an explicit legislative power to
suspend quashing orders which, as noted above, will be appropriate in a very small handful of
cases.>® Perhaps the most valuable reform which could be pursued in this context is therefore
a more open and rigorous approach to decision-making about remedies. This would not
necessarily require legislation: these issues could be addressed to a large degree by a change in
judicial practice. However, wider systemic change may help. Earlier this year, for instance, the
UK Government announced its intention to develop a comprehensive, publicly-available
database of court judgments.*®! It would be extremely helpful if the routine publication of court
orders were to be introduced as part of this shift.

B. Anticipating ‘Follow-on’ Legal Questions
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A second issue which clearly emerged from the study, but which appears to have received no
attention in either debates about reform or the broader academic literature concerns the legal
questions which can arise following a successful judicial review. Successful challenges,
especially to generalised legislative or policy measures, can give rise to further legal questions.
This can occur in at least two ways.%?

First, the impugned provision may not be unique. Rather it may be a provision which
is replicated in other iterations of a legislative or policy scheme. The successful judicial review
may therefore give rise to the question of whether other identical provisions are also unlawful
and, if so, how public authorities are required to treat them. A good example occurred following
the Supreme Court ruling in Brewster'®® that a provision in the Local Government Pension
Scheme Regulations 2009 breached Convention Rights. Broader issues arose because the 2009
provision was not unique, but replicated in other iterations of the regulatory scheme which
continued to apply in individual cases. Elmes,*>* for instance, raised the questions of whether
an identical provision in 2007 Regulations was also unlawful and, if so, whether the local
authority was required to disregard it in the applicant’s case.’®® A similar issue arose before the
Administrative Court'®® in TN (Vietnam). In Detention Action (No 6) the Court of Appeal found
the 2014 version of the Fast-track Asylum Rules'®’ to be unlawful due to creating a systemic
risk of procedural unfairness. The 2014 Rules, however, largely replicated an earlier iteration
of a scheme introduced in 2005, giving rise to the question of whether the earlier Rules were
also unlawful %8

Secondly, a judicial finding that a legislative or policy measure is unlawful may give
rise to questions about the lawfulness of the treatment of individuals whose cases have been
decided under it. There are many examples in the immigration detention context. TN, for
instance, also raised the question of whether individual asylum applications processed under
the 2005 rules were automatically unlawful. The Court of Appeal ruling in Gedi'® that the
Home Secretary had unlawfully interpreted her statutory powers and engaged in an unlawful
practice of subjecting immigration detainees to curfews on release gave rise to the question in
Jalloh'®! of whether, and to what extent, 62 those who had been subject to curfews were entitled
to claim damages for false imprisonment. Finally, Majewski'®® considered whether individuals
who were detained pursuant to a rough sleeping policy found to be unlawful in Gureckis*®*
were entitled to compensatory damages.
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The present legal approach in such contexts is for courts to leave any follow-on
questions to be resolved in the future, if/when a legal claim is brought. There is, in other words,
no established practice of anticipating foreseeable ‘follow-on’ questions and making provision
for them. There are undoubtedly reasons underlying this approach, but it certainly has
downsides. One consequence is that public authorities can be left to make decisions in
conditions of considerable legal uncertainty, with no way of obtaining clarity except to wait
for an applicant with the motivation, resources and standing to bring a legal claim. The local
authority in EImes,®® for instance, was clearly hesitant to disapply the provision in the absence
of a specific court ruling. It had, however, no way of obtaining the ruling other than to await a
judicial review. Individuals too can be placed in the unenviable position of being unable to
understand or assert their legal position without bringing a legal claim. The Detention Action
6% and TN’ rulings, for instance, have led to multiple challenges!®® by individuals seeking
to clarify whether their asylum applications were processed unlawfully. The matter was finally
resolved in late 2021 by the Supreme Court,'®® six years after the original Detention Action 6
ruling.

Against this background, it is surprising that the various debates about judicial review
reform which have taken place in the last decade have not even touched on a question of
potentially fundamental practical importance: could and should courts do more to anticipate
the ‘follow-on’ legal questions which arise from successful judicial reviews, and make
provision for them in remedial orders? One possibility, for instance, could be recognition of a
power to stipulate in a remedial order that named parties are able to refer follow-on questions
to the deciding, or another, court for resolution. Another possibility could be courts treating
follow-on questions as consequential matters to be determined following the handing down of
a judgment. Courts, that is, could plausibly seek to anticipate follow-on questions and
determine them in advance.

This is an important and untouched topic which cannot be fully unpacked here. It is,
however, well deserving of careful thought. In particular, the prospect of recognising such
powers gives rise to at least two sets of interesting questions for the future.

First, legally what would need to be done to recognise these powers and, specifically,
would legislation be needed? On the one hand, the courts have a broad power to adapt
procedures and remedies.!”® There are also numerous striking examples of remedial orders
being used in innovative ways, to give very specific guidance about how the implications of a
ruling are to be managed.!’* On the other hand, it is difficult to find specific precedents in
which courts have made orders of this kind. It is potentially arguable that a change of this
significance would warrant Parliamentary intervention.
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Secondly, what would be the practical challenges of these powers? A particularly
important issue in this regard concerns the conduct of hearings. The usual format of a judicial
review hearing is a contest.!’? In some instances where these powers may be useful, it may be
entirely obvious that the original parties are willing and able to contest further issues.*”® In
other cases, however, the original parties may not have an interest in the follow-on matters,
such as in Brewster!’# where the applicant’s case was determined under the 2009, not the 2007,
scheme. How would such cases be dealt with? The inability to fairly determine the issue may
be treated as a reason not to make an order. There are, however, cases in which courts have
thought themselves able to determine legal issues adequately and fairly in the absence of
contestation.” A further possibility is that courts could make use of their discretion to request
a court appointed advocate!’® to advise it on the legal issues.

The existence and challenges of follow-on questions is wholly unexplored territory. It
is striking, however, from reading a large body of judicial review case law how frequently
successful challenges can give rise to, entirely foreseeable, legal issues are left to be resolved
through further litigation. Perhaps this issue should be high on the agenda in any further
discussion of remedial reform.

6. Conclusion: Further Reasons to Lament the Scholarly Neglect of Remedies

The overarching aim of this paper is to encourage more scholarly engagement with remedies.
The paper has focused centrally on one reason why a shift in focus towards remedies is
especially timely: significant and ongoing Governmental interest in legislative reform. Judicial
review remedies are experiencing a further round of reform, less than six years after the last,
and further reform may be imminent.’” Rigorous scholarly research on remedies is essential
in ensuring that debate is properly informed.

This, however, is not the only reason to lament the relative lack of scholarly
engagement with remedies.t’® It is helpful, by way of conclusion, to highlight two more.

First, judicial review remedies may well have fallen from the general academic research
agenda accidentally, rather than because they do not raise important issues. Remedies in
judicial review do not have a happy history. Prior to the procedural reforms of the late 1970s,'"°
English and Welsh administrative law was marred by a great deal of procedural complexity. In
the absence of a purpose-built process for challenging public authority decisions, applicants
were left to pursue claims for two broad clusters of remedies: the prerogative writs and ordinary
claims, especially for declaration and injunctions. Each ‘ha[d] advantages and disadvantages
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compared to the other with ‘nothing except history justif[ying] the distinctions.
consequence, pre-reform administrative law scholarship was dominated by a focus on
remedies. There were, for instances, valuable treatises on the historical origins of the various
remedies,'® endless modern pieces exploring the downsides!® and potential'® of individuals
remedies to assume a bigger role and a great many publications lamenting the existing state of
affairs!® and urging reform.*® Indeed, a common complaint in this period was that the courts,
and in consequence scholarship, was so intensely preoccupied with issues of procedure and
remedy, that there was too little space to think seriously about the substantive principles of
judicial review.8

Following the procedural reforms of the late 1970s and the introduction of the
application for judicial review (AJR) procedure, it perhaps came as something of a relief to
practitioners and scholars alike not to have to think too much about remedies. The focus shifted
to new, questions. Who would, for instance, be able to rely on this new AJR® process and
against which bodies?'®® Ought the list of general grounds of review against which public
functions are tested to be changed or expanded?*®

There has been relatively little since to actively turn scholars’ heads back to remedies.
Remedies are rarely headline news.'®! For the most part, they are the preoccupation of first-
instance courts and judicial reasoning on remedies is often extremely terse or even non-
existent.?2 It is also perhaps easy to be intellectually complacent about remedies. Remedies in
judicial review are, after all, famously discretionary. What more, it might be asked, is there to
know beyond the menu of options available to a court, and the broad principles which courts
draw on to guide the choice?*%

And yet, a second reason to hope for more scholarly engagement with remedies is that
there are a great many important questions, of considerable practical importance, which have

180 | aw Commission, Working Paper No 40 Remedies in Administrative Law (11 October 1971), 54.

181 1hid.

182 E.g. Edith Henderson, Foundations of English Adminstrative Law: Certiorari and Mandamus in the
Seventeenth Century (Harvard UP 1963); Stanley De Smith, ‘The Prerogative Writs’ (1951) 11(1) CLJ 40.

183 E g. Alfred Denning, Freedom Under the Law (Stevens & Sons 1949).

18 There was a particularly lively literature on declarations. See e.g. W Ivor Jennings, ‘Declaratory Judgments
Against Public Authorities in England’ (1932) 41 Yale Law Journal 407; Edwin M Borchard, ‘Declaratory
Judgments in Administrative Law’ (1933) 11(2) New York University Law Quarterly Review 139; Gordon J
Borrie, ‘The Advantages of the Declaratory Judgment in Administrative Law’ (1955) 18(2) MLR 138; ECS Wade,
‘Administrative Law. Action for Declaration. Scope of Remedy. * (1957) 15(1) CLJ 6; Garth Nettheim, ‘The Place
of the Declaratory Judgment in Certiorari Territory’ (1969) 6(2) Sydney Law Review 184.

185 g.g. JDB Mitchell, ‘The Causes and Effects of the Absence of a System of Public Law in the United Kingdom’
[1965] PL 95.

186 E.g. Lord Diplock, ‘Judicial Review Revisited’ (1974) 33(2) CLJ 233

187 E.9. Kenneth Culp Davis, ‘The Future of Judge-Made Public Law in England: A Problem of Practical
Jurisprudence’ (1961) 61(2) Columbia LR 201.

18 R v Inland Revenue Commissioners, ex parte National Federation of the Self-Employed [1982] AC 617 (HL).
189 R (Datafin plc) v Panel on Take-overs and Mergers [1987] QB 815 (CA); Michael Taggart (ed) The Province
of Administrative Law (1997).

19 See e.g. the extensive legitimate expectations literature.

191 Although, as noted above, some individual remedies, especially innovations under the Human Rights Act, have
received considerable scholarly attention. See (n 35).

192 part 5.1.

193 Famously discussed in R v Monopolies and Mergers Commission, ex parte Argyll Group plc [1986] 1 WLR
763.



simply gone unasked. This paper has highlighted some, primarily relating to the Government’s
recent reform agenda. There is, however, a much longer, and non-exhaustive list.

Some questions clearly emerged from the study underlying this paper, though they have
not been discussed in its body. The courts are, for instance, continuing to struggle to identify
the approach which should be taken to remedies in particular categories of judicial review. It
is common for applicants in housing challenges to seek mandatory orders, directing that
statutory duties owed to them are fulfilled within a particular time period.*** These applications
are characterised by tensions between upholding the legislative rights of individual applicants
and ensuring the most effective and legitimate use of highly constrained resources.® Public
law scholars are perhaps uniquely placed to usefully comment on the constitutional and
normative questions raised by these cases.

Then there are much bigger questions about the extent of the courts’ common law
powers to evolve remedies. All of the items on the courts’ remedial menu - quashing orders,
mandatory orders, declarations, etc — have proven themselves over decades or centuries to be
highly adaptive legal devices. Indeed, the foundations of modern administrative law were laid
through the courts’ gradual expansion of the circumstances in which these remedies were
available. But how far does flexibility this go? Is there, for instance, a common law power to
suspend or retrospectively limit the quashing order?'®® There are clearly circumstances in
which the courts have been prepared to use the declaration to resolve abstract questions of
law'®” but how far can and should this go? Should recent examples of declarations being used
to clearly prescribe the practical steps needed to implement a judgment be more routinely
replicated? Some of these questions will, of course, be put to rest in England and Wales by the
JRCB. But they may remain of central importance in common law systems untouched by it.
Perhaps The Flexibility of Remedies in Common Law Judicial Review is the one of the
unwritten books which public law most needs.

19 See e.g. R (M) v London Borough of Newham [2020] EWHC 327 (Admin); R (Elkundi) v Birmingham City
Council [2021] EWHC 1024 (Admin).

19 See generally Tan Loveland, ‘Reforming the homelessness legislation? Exploring the constitutional and
administrative legitimacy of judicial law-making’ [2018] PL 299.

19 While the JRCB will resolve this question for England and Wales, it will remain live in other jurisdictions.

197 E.g. Simply Learning Tutor Agency Ltd v Secretary of State for Business, Energy & Industrial Strategy [2020]
EWHC 2461 (Admin); R (Enterprise Managed Service Ltd) v Secretary of State for Housing, Communities and
Local Government [2021] EWHC 1436 (Admin); R (Ncube) v Brighton & Hove City Council [2021] EWHC 578
(Admin).



