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Abstract

The political and economic consequences of the 2007/08 banking crisis, which forced national
governments to rescue troubled banks with taxpayer money, have been the subject of a wide field
of scholarship. Faced with the problem of too-big-to-fail banks, governments and policymakers
have attempted to prevent future bailouts and fix the underlying phenomenon through different
regulatory policies, posing a question for the political economy literature: Why did institutional
settings with more concentrated banking sectors adopt stronger requlatory reforms to address too-
big-to-fail? This thesis examines the policy mix between two interlinked pieces of regulatory change:
bank structural reform and resolution reform. It introduces the theory of institutional veto points
and bank business power to explain how different institutional settings shape the policy conflict
and scope for policy reform under high political salience. Institutional rules in different settings
determine which political actors sit at the veto point, giving more power to their crisis-shaped
regulatory preferences. Actors such as executives, the electorate, parliaments and bureaucrats are
receptive to different types of business power, and policy outcomes depend on the crisis-contingent
power resources that banks leverage in the struggle over too-big-to-fail regulatory reform. The
theoretical framework is tested through process tracing in four empirical case chapters, using
evidence from 43 interviews with key policymakers, for four major institutional settings: direct
democracy (Switzerland), direct parliamentary rule (Germany), semi-presidentialism (France)
and international standard-setting (Financial Stability Board). The thesis demonstrates that
some institutional arrangements enhance democratic responsiveness to public demand for policy
reform. For policymakers, shifting seemingly technocratic debates into the democratic spotlight

can help counter the powerful position of interest groups.
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Chapter 1

Introduction

The 2007/08 banking and economic crisis, its economic legacy and lasting impact on the politics
of advanced democracies have been the subject of a wide field of scholarship. The crisis forced
governments to transfer risks from banks to the public by recapitalising ailing banks and providing
liquidity guarantees using taxpayer money. In the aftermath of the crisis, governments attempted
to fix the underlying phenomenon of too-big-to-fail (TBTF) banks in order to avoid the future
need for such bailouts. Amid the lingering economic and political importance of the last set
of bank regulatory reforms now more than a decade on, what explains the successes in passing
far-reaching reforms of the regulation of the banking sector in situations of high political salience
after crises, or the failures in implementation when their salience wanes?

Giving definitive answers to such questions following relatively recent events merits caution.
When Zhou Enlai was asked about the impact of the French Revolution by United States (US)
president Richard Nixon during his historic 1972 visit to China, the Chinese premier was said to
have responded that it was “too early to say”. Seen as a reflection of Chinese leaders’ capacity for
long-term thinking, it later transpired that Zhou was referring instead to the 1968 Paris student
riots only four years prior (McGregor, 2011). The misunderstanding nevertheless highlights
the perils of judging events in real time. Similarly, the final impact of the Global Financial
Crisis (GFC) and its regulatory aftermath on Europe’s economies may only now be coming into
full view.

In March 2023, Swiss officials from the Swiss National Bank (SNB), Swiss Financial Market
Supervisory Authority (FINMA) and the Ministry of Finance summoned the chairman of Credit
Suisse to announce that the bank was to merge with its local rival UBS. The chaotic rescue
came almost 15 years after the same troika of Swiss government institutions similarly mandated
sweeping changes to UBS and its financing during the GFC of 2008, and 12 years after the country

introduced far-reaching regulation aimed at ending the country’s TBTF problem once and for
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all. The Credit Suisse collapse rekindled domestic debates about the country’s TBTF problem,
the merits of structural reform of its remaining Global Systemically Important Bank (G-SIB)?
and the resolvability of large banks. In its renewed attempt to tackle TBTF, based on its
report on banking stability (Swiss Federal Council, 2024), the Swiss Federal Council proposed
a comprehensive package of reforms, including an increase in capital requirements and plans
for UBS to fully capitalise its foreign subsidiaries. This led UBS investors to claim that it was
not viable for the bank to stay in Switzerland given the Federal Council’s message that UBS
is too big for Switzerland, advocating for the bank to relocate its headquarters abroad (Foy &
Ruehl, 2025). This thesis shows that Switzerland at first proved to be more responsive to its
banking problems revealed by the GFC than other European financial centres. However, recent
developments demonstrate that continued and persistent implementation of regulations is as
important as the quality of one-off reforms®. Zhou Enlai may have quipped that it is still “too
early to say” to judge the effectiveness of regulatory changes following the GFC.

This thesis aims to answer the research question Why did institutional settings with more
concentrated banking sectors adopt stronger requlatory reforms to address too-big-to-fail? To
provide a comparative answer to this question, it considers four relevant cases: Switzerland,
Germany, France and international standard-setting at the Financial Stability Board (FSB). It
focuses on two specific pieces of TBTF regulatory change: bank structural reform and resolution
planning. Structural reform seeks to separate retail banking from riskier trading activity and
constitutes a major intervention in banks’ business models.* Bank resolution planning aims to
curb the TBTF phenomenon by requiring regulators and banks to plan and institute measures
for a bank’s orderly resolution in case of its failure. These two measures can be viewed as a
more radical departure from what has otherwise been characterised as “incremental change in
post-crisis regulation” (Moschella & Tsingou, 2013) or the “Status Quo Crisis” (Helleiner, 2014)3,

since these reforms challenge Europe’s predominant universal bank business model (Tilly, 1998).

2 Two motions advocating for splitting up UBS were (unsuccessfully) submitted in Parliament (Swiss Council of

States, 2023; Swiss National Council, 2024).

Following the Credit Suisse collapse, former Bank of England Deputy Governor Paul Tucker highlighted
“flaws in the implementation of the resolution regime” (which he helped conceive), such as only designating
the domestic business as a systemically important function, while cautioning to “[rlemember, after the GFC,
Switzerland was in the vanguard in addressing the ‘Too big to fail’ issue” (Dittli, 2024).

For “bank structural reform” this thesis uses the definition originally proposed by Oppolzer for “ring-fencing”:
“a bank structural reform [...] aims to shield deposits and services essential for the functioning of the real
economy from services deemed riskier and less socially important by ensuring that they are provided legally,
financially and operationally separately from each other within a banking group, thereby preserving universal
banking” (2019, p. 99; see also 2016, p. 505). In this thesis, the term “structural reform” is preferred, since
ring-fencing is often used to refer to the United Kingdom (UK) reform specifically.

It has been argued that the (British) structural reform effort is the “biggest shake-up of British banking in a
generation” (Goff, 2011) and that resolution will “revolutionise banking” (Huertas, 2014).
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The relationship between structural and resolution reforms continues to shift. The most
visible evidence of structural reforms as an early policy response being overtaken by resolution as
the main tool to curb TBTF comes from the UK’s 2022 “Independent Review into Ring-fencing
and Proprietary Trading” (led by Lord Skeoch). The review expresses a generally positive view of
the effects of ring-fencing®, but it concludes that “[t|he regime’s benefits will diminish with time
while the resolution regime overtakes it in providing a more comprehensive solution for tackling
too-big-to-fail” (RFPT Review Panel, 2022, p. 8). It recommends that in light of this, regulators
should have the powers to remove banks from the ring-fencing regime. The Skeoch review’s
conclusions are the clearest expression of the rival nature of structural reform and resolution and
the argument that “if in the UK we had figured out how to do resolution prior to 2011, 2010,
moot point whether we would have done ring-fencing””. This proposal was rejected by the UK
architects of ring-fencing (Noonan, 2022).8

Financial regulation is a policy area of great policy relevance to the workings of modern
financialised democracies. Banks indisputably play a central role in economic development and
the creation of economic prosperity. Meanwhile, banks can also cause banking and financial
crises, which dramatically impact individual economic livelihoods as well as macro-political
developments, such as populism (Tooze, 2018). Therefore, both the general public and politicians
have an interest in maintaining financial stability (see Chwieroth & Walter, 2019, 2020; also
Ansell, 2012a).° Given the importance of this policy field, this thesis also aims to generate
policy lessons in answer to the question What factors enable democracies to successfully reform
requlatory policy in the face of resistance from powerful business interests?

For the political economy literature, financial regulation as a policy area is particularly
illustrative of the interaction between democracy and technocracy. In democracies, citizens
expect the state to be both accountable and efficient. As in many policy areas of regulatory
nature, elected politicians delegate the specification and implementation of rules to experts
in bureaucracies and regulatory agencies (Miiller et al., 2003) due to the complexity of banks’
business models and uncertainty surrounding the systemic nature of the financial sector. This

chain of delegation can weaken public accountability, which is typically justified by the idea that

6 Ring-fencing is the name for the UK’s implementation of bank structural reform, which protects retail from

investment banking.
7 Interview, Senior Bank of England Official #1, 9 April 2021
Similarly, debates around structural reform are not settled in other countries. Prominent politicians in the US,
such as Bernie Sanders and Elizabeth Warren, from time to time demand to “reinstate Glass-Steagall” (for
example Cirilli, 2015; The Economist, 2016).
®  TBTF reforms, as highlighted in a Financial Stability Board (2021) report evaluating the TBTF reforms since
the GFC, have major benefits to society, such as reduced probability and severity of financial crises.
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these decisions are often relatively unpolitical (for a critical discussion, see Tucker, 2018). But
unpolitical financial regulation is not. In fact, in moments such as those following financial crises,
these policy areas can gain political salience at the same time as uncertainty around the effects
of potential policy solutions is at its peak. It has been argued that fluctuations in the political
salience of financial regulation follow a “regulatory sine curve” (Coffee, 2012), in which latent
interests for financial stability and stricter financial regulation can only be mobilised after a
financial crisis. Yet, scholars are critical of policymakers’ ability to design optimal regulatory
policy given the uncertain and dynamic financial market environment (Romano, 2012).
Financial regulation is also a test case for theoretical conceptions of the relationship between
politics and business power, since banks and their financial resources and structural position
within the economy make them one of the most powerful business sectors. A detailed explanation
of structural reform and resolution planning follows in Section 2.1, but it is worth emphasising
that both policies generally aim at achieving two main goals: (1) reducing a bank’s riskiness or
likelihood of failure and (2) increasing a bank’s resolvability or safety of failure. They constitute
direct interventions in the business models of large banks for the purpose of promoting a socially
desirable outcome (i.e. increased financial stability and avoiding the use of tax money to bail out

banks).

1.1 Banking regulation in the political economy literature

The political economy literature offers a great variety of perspectives to explain why governments
implement specific economic policies in the area of banking regulation and beyond. They can
broadly be divided into explanations based on Varieties of Financial Capitalism (VoFC), party
systems, structural business power, instrumental business power, partisanship and ideational
approaches. Each of them is underpinned by different assumptions about the relevant actors,
the source of their motivations and relevant constraints. The theoretical framework in this
thesis builds on this literature, reviewed in more detail in Chapter 2, by identifying why existing
explanations cannot comprehensively account for the empirical puzzle studied in this thesis.
Institutionalist perspectives emphasise how rules and norms shape policymakers’ behaviour.
Historical institutionalism, and in particular Varieties of Capitalism (VoC) (Hall & Soskice,
2001), link policy preferences to national institutional infrastructures. VoFC extends this logic to

financial systems and whether they are either bank-based or market-based (Hardie & Howarth,
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2013a; Hardie et al., 2013). Post-crisis structural reform debates illustrate this approach: France
and Germany acted to protect their universal banks (Hardie & Macartney, 2016), while differences
in reform scope have been linked to the political strength of factions opposing large banks (Massoc,
2020). However, VoFC faces limitations, including its difficulty distinguishing institutional effects
from structural power and explaining outliers such as Switzerland’s far-reaching reforms.

Party systems structure political incentives and shape how salient issues are translated into
policy, mediating conflict and compromise. In financial regulation, they influence legislative
outcomes: majoritarian systems, like the UK, tend to produce voter-oriented reforms, whereas
coalition-based systems distribute influence across parties, requiring negotiation and compromise
(Lijphart, 2012; Ganderson, 2020b). However, party systems alone do not fully determine
outcomes, as they cannot account for the preferences of individual actors or the influence of
external power sources.

Partisanship captures the ideological orientation of ruling parties and their preferences for state
intervention. The partisan-policy financial cycle illustrates that right-leaning governments favour
market-oriented policies and deregulation, while left-leaning governments pursue re-regulation
(Broz, 2012). In practice, partisanship alone is insufficient to explain policy outcomes as parties
are subject to influences from the public and interest groups.

The structural business power literature stresses that policymaking is also shaped by broader
economic structures, particularly the capacity of businesses to influence outcomes. Structural
business power contends that policymakers often act in the interest of business because of its
central role in the economy, as captured by the ’privileged position of business’ (Lindblom,
1977). Other work highlights the strategic mobilisation of structural and instrumental power
(Culpepper & Reinke, 2014; Woll, 2014a, 2016). Structural business power is typically assessed
through indicators of sectoral importance, such as contribution to gross domestic product (GDP),
employment, or fiscal revenues and by examining the mobility of capital and the credibility of
exit threats. In banking, international operations and cross-border capital flows can enhance
structural power, enabling effective opposition to domestic reforms. However, this influence varies
with economic conditions and the state’s regulatory capacity, making it essential to analyse the
conditions under which policymakers are sensitive to the structural power of the banking industry.

In contrast, instrumental business power refers to the direct means through which business
influences politics, including lobbying, campaign donations and revolving doors. Classic accounts

of regulatory capture (Stigler, 1971) and subsequent work in financial regulation (S. Johnson &
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Kwak, 2011; Baker, 2010; Pagliari & Young, 2014) link these means directly to policy outcomes
favourable to industry interests. This influence is most effective in low-salience contexts, where
public scrutiny is limited and policymaking takes place in technical arenas. By contrast, in
high-salience situations, the political costs of accommodating instrumental business power rise,
limiting the effectiveness of instrumental power and opening space for electorally responsive
policymaking.

The literature on ideas and policy learning examines how beliefs, knowledge, and expertise
shape policymaking, complementing institutional and interest-based explanations. Traditionally
treated as secondary in political economy (Blyth, 1997), ideas have been conceptualised through
state-centred, coalition-centred, and economist-centred approaches (Hall, 1989). State-centred
accounts link receptivity to ideas to institutional configurations and prior experience (Weir &
Skocpol, 1985), while coalition-centred perspectives emphasise the ability of ideas and their advo-
cates to mobilise societal support, connecting to structural and pluralist literatures, respectively.
Knowledge can be a particular form of ideas and policy learning is a key mechanism for its
influence. Epistemic communities (Haas, 1992), as networks of experts with shared normative
and causal beliefs, can play a central role in framing issues and defining appropriate solutions.
Salience and uncertainty are important moderators: high uncertainty can increase receptivity to
expert input, whereas high salience can politicise expertise and reduce its influence (Neshkova,
2014; Rimkuteé & Haverland, 2015).

Each of these approaches makes different predictions about the driving factors behind policy
outcomes in the area of banking regulation. VoFC proposes examining pre-existing institutional
conditions, such as whether the financing in a specific economy is primarily bank- or market-
based and infers that policymakers have an interest in protecting the contours of their financial
systems. However, as will be outlined further in Section 2.8, bank-based financial systems with
similar institutional conditions, such as France and Switzerland, have taken markedly different
approaches to banking regulation after the GFC. Further, the regulatory outcomes in Switzerland
and the market-based financial system of the UK exhibit striking similarities. Partisanship-based
approaches would predict that ideologically left-leaning governments are more inclined to regulate
banking than their right-leaning counterparts, which is undermined by the observation that France
and Germany have passed very similar regulatory policies while being governed by socialist and
conservative-liberal governments, respectively. Structural business power theories suggest that

policy is generally made in the interest of business where the structural power of business, such
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as their role in the economy and exit options, is high. Switzerland is the paradigmatic example of
an economy with an outsized reliance on internationally-active banks, but its regulatory policy is
far more stringent than, for instance, in the more diversified and domestic-orientated German
economy. Instrumental business power is most useful in settings of low salience: given the
public outrage following the GFC and the bailouts, the instrumental power of banks was reduced
everywhere and little variation is left to explain divergent regulatory outcomes.

A literature gap is thus revealed by the inability of existing political economy work to
comprehensively resolve the empirical puzzle that motivates the research question Why did
stitutional settings with more concentrated banking sectors adopt stronger requlatory reforms to
address too-big-to-fail? Existing scholarship has shown that explanations based on VoFC, party
systems, partisanship dynamics, structural power or instrumental business power, policy learning
or expertise apply in some settings, some of the time. As a result, a theoretical framework is
required to structure theoretical expectations about the conditions under which specific theoretical
mechanisms offer the greatest explanatory power. For this, a comprehensive theoretical framework
based on the concept of veto points is developed. It generates clear expectations about the
relevant political actors in different settings under high salience, and whether their motivations
and the business power exercised in the political struggle over policy is best explained by financial

systems, structural or instrumental business power or ideational considerations.

1.2 Theory of institutional veto points and bank business power

This thesis, in Chapter 3, introduces the theory of institutional veto points and bank business
power. It proposes that banking regulatory policy can be explained by examining the political
struggles between banks and political actors over policy responses. The policy response preferred
by the most powerful actor wins out. However, a framework is needed to determine both the
actors’ power resources as well as their preferences. The most relevant preferences are those of
political actors sitting at the veto point which, in turn, is determined by the institutional setting
within which the political conflict takes place. Banks’ abilities to influence the policy process
depend on their ability to exercise influence over the political actors sitting at the veto point.
The theoretical framework can be considered as an extension of Ellen Immergut’s essay on the

‘rules of the game’ (1992).
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The main relevant institutional settings studied via the empirical chapters are direct democracy,
direct parliamentary rule, semi-presidentialism and international standard-setting. They are
summarised in Figure 1.1, including the relevant veto points (highlighted in red), the actors

empowered by their positions as veto points, and their predicted power sources.

Institutional setting Last veto point  Political actors Case  Regulatory outcome:
(by agenda-setting power) Policy mix
- Government politicians "TBTF reform":
. - Bureaucrats u Strong resolution and
Direct democracy - Parliament structural reform through
Electorate -» y - Electorate enforcement (2011)
- Government politicians "Lex Deutsche Bank":
Direct - Bureaucrats = Selective structural
parliamentary rule Parliament—+ vy - Parliament o reform and weak
resolution (2013)

Executive —»

l - Government politicians Status quo symbolism"

S::::;ientialism R (B Weak resolution and

g structural reform (2013)

International - Bureaucrats "Status quo innovation":

standard-setting Unclear FSB Resolution standards and
- National executives bail-in (2011/2015)

Figure 1.1: Overview of institutional settings, veto point, corresponding cases and outcome

Figure 1.1 provides a visual overview of the theory and its predictions (and will be explained
in greater detail in Section 3.1). For domestic institutional settings, it suggests a hierarchy of
actors by their institutional agenda-setting power: government politicians and bureaucrats—the
executive—followed by parliament and finally the electorate. In international standard-setting,
the hierarchy of actors is more ambiguous and the number of actors significantly more limited.

The institutional framework does not, in itself, make any predictions about actors’ actual
preferences for regulatory policy design, merely which actors can translate preferences into policy
outcomes and how they can do so. Actors’ policy preferences are shaped by their experience
with bank bailouts and corresponding policy lessons, the resulting political salience of the TBTF
problem, and the degree of policies’ international spillovers.

Developing hypotheses for the relevant veto point and the relevant actors’ preferences alone is
insufficient to predict whether the actors will be able to obtain their preferred regulatory policy.
Instead, as a result of the political struggle between political actors and banks, policy outcomes
are determined by the power sources of both sides. For the executive, this thesis develops the
concept of “political-bureaucratic preference homogeneity”, reflecting the degree to which elected

politicians and bureaucrats share the same crisis diagnosis and priorities with regard to regulatory
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policy. The more aligned, the better the executive is able to withstand banks’ sources of influence.
Here, banks’ main source of influence is their structural power within the economy, to which
government politicians and unelected bureaucrats are most receptive due to their sensitivity to
economic developments. Parliament’s power sources are its elected majorities and its ability to
clearly pass legislation without losing votes due to internal or external dissent in light of banks’
influence. Banks’ main influence over parliament is in the form of instrumental power, as they
are in a better position to lobby individual MPs. For the electorate, as the least unitary actor,
its issue attention (i.e. how politically salient an issue is to the public) determines its ability to
influence the policy process. Naturally, banks can only influence public perception if they are
sufficiently popular. In the area of international standard-setting, bureaucrats’ power sources are
determined by their ability to coordinate with other international bureaucratic actors. In these

largely technocratic settings, banks influence bureaucrats through the provision of expertise.

Research methodology

The research focuses on understanding why countries adopt specific policies during economic
crises and employs process tracing and cross-case analysis to examine complex causal chains.
Financial crises offer opportunities to test the implications of different theories, highlighting the
importance of understanding both the role of institutions and actors’ preferences.
Methodologically, the study uses systematic process analysis to investigate how policies
were formed and their underlying determinants, focusing on “causes-of-effects” questions. Data
collection involves analysing actors’ preferences and actions through causal-process observations,
which include interviews with key actors. The author conducted 43 in-depth interviews with key
actors involved in the process, which are listed in Appendix A. The study recognises the challenge
of discerning true policy preferences from strategic actions and addresses this by independently
deriving theoretically grounded expectations about groups’ preferences. The approach allows for

a nuanced understanding of how policy preferences evolve in response to financial crises.
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1.3 Outlook on empirical cases

The cases are chosen to represent four institutional arenas of political conflict. In line with the
theory’s prediction that institutional rules create veto points empowering different political actors,
the aim is to capture the widest variety of institutional conditions. The analysis includes three
domestic settings—direct democracy (Switzerland), direct parliamentary rule (Germany) and
semi-presidentialism (France)—and one international setting (FSB). The theoretical framework
aims to provide broad explanatory power, applying not only to domestic contexts but to any
arena where regulatory policy is formulated, including international standard-setting bodies. For
comparability, it is essential to examine a setting without a clear veto point to show how its
absence shapes policymaking. The FSB, responsible for standards on TBTF banking regulation,
is the key case in this respect. France and Germany, the two largest economies in the euro
area with significant banking centres, have a considerable impact on European Union (EU)
policymaking. Switzerland is not an EU member but its economy is heavily specialised in financial
services. For the domestic cases, the thesis thus adopts a method of most-similar design by
selecting cases with bank-based financial systems. This controls for variables such as financial
system type and the different impacts of policies on banks’ business structures. The cases are
chosen to provide variation in the dependent variable—the regulatory policy mix to address
TBTF—while eliminating influences from partisanship, as reforms in these countries were enacted

by governments from across the political spectrum.

Direct democracy in Switzerland: The referendum threat under high salience

The first case in Chapter 4 examines Swiss post-crisis banking regulation as a test of the country’s
model of liberal democratic corporatism under conditions of high political salience. The 2008
bailout of UBS radically diminished long-standing political support for large banks and created a
cross-party coalition for stronger regulation. In Switzerland’s consensus-orientated constitutional
setting, the threat of a public referendum meant that business power was reduced when public
attention was high. Bureaucratic and political elites shared a crisis interpretation focused on the
risks of their large banks’ exposure to volatile international markets, and acted within a political
environment where public support for reform made inaction costly.

Interview evidence and legislative analysis show that bureaucrats, anticipating limited progress

at the international level, used this window of opportunity to push reforms that explicitly targeted
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the size of the largest banks. The 2011 TBTF package not only imposed higher capital requirements
but also quietly expanded FINMA’s powers to mandate organisational measures, enabling de facto
separation of domestic and international business lines in the two global banks. This outcome
illustrates the argument in this thesis that, under conditions of high salience, the referendum
threat strengthens the public’s indirect leverage over policymaking, compelling political and

bureaucratic actors to prioritise more far-reaching reforms than would otherwise be expected.

Direct parliamentary rule in Germany: “Lex Deutsche Bank” and the instru-

mental power of smaller banks

The case in Chapter 5 examines Germany’s 2013 structural banking reform, widely referred to as
the “Lex Deutsche Bank” due to its exclusive applicability to the country’s largest universal bank.
This is a surprising outcome given that Germany’s GFC experience primarily involved the collapse
or bailout of medium-sized public Landesbanken and a niche commercial bank, with Deutsche
Bank emerging relatively unscathed. Drawing on the theoretical framework, the chapter shows
that in Germany’s system of direct parliamentary rule, parliament acted as the last veto point.
The executive, sceptical of the merits of structural reform, nonetheless anticipated parliamentary
preferences and adjusted its policy stance accordingly.

Interview evidence reveals how the instrumental power of smaller banks to oppose structural
reform of Landesbanken was channelled through parliamentary influence, both through powerful
banking associations and through “hyper-local structural power” derived from their role in local
economies and constituencies. Combined with Deutsche Bank’s weakened political clout following
a series of scandals, this dynamic made it a politically convenient reform target, while deeper
interventions in bank business models were dropped from the agenda. The result was a reform
narrowly focused on the largest bank, illustrating the thesis’s argument that in direct parliamentary
rule, instrumental business power can operate most effectively on parliament as the veto point,

shaping the scope of reform even when public dissatisfaction with banks is high.

Semi-presidentialism in France: A divided executive in the face of structural

business power

The case in Chapter 6 examines the role of the bureaucracy in the design of French post-crisis
regulatory reforms through a process-tracing account of TBTF banking regulation. Following the

2008-09 bailout programme and amid public pressure, President Hollande pledged far-reaching
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reforms. French bureaucratic elites, particularly within the Trésor, sought to impose their own
preferences, shaped by their interpretation of the crisis and their preoccupation with maintaining
credit provision to the real economy, while accommodating the President’s political commitment.
With the executive as the relevant veto point, France emerges as a paradigmatic case of semi-
presidentialism (without ‘co-habitation’) in which concentrated executive authority does not
guarantee substantive policy change.

The French case demonstrates how a political-bureaucratic clash over the need to intervene in
the business model of French universal banks produced a political blockade of more far-reaching
reforms. Interview evidence reveals how bureaucratic control over technical design, combined with
a consensus between bureaucrats and large banks, limited parliamentary scrutiny and reinforced
the status quo. The resulting 2013 legislation avoided major structural changes, yielding largely
symbolic measures. This outcome illustrates the theoretical claim of this thesis that effective
post-crisis reform requires preference alignment between government politicians and bureaucrats
to overcome the constraints of structural business power; in France, the absence of such alignment

meant that electoral mandates for reform were insufficient to produce transformative change.

International standard-setting in the FSB: Epistemic communities in the

development of bail-in

The last case in Chapter 7 examines the international standard-setting process for bank reso-
lution in the FSB, focusing on the emergence of the bail-in solution to TBTF. The FSB is an
international body of national financial authorities (central banks, supervisory authorities and
national ministries) from Group of 20 (G20) countries. Its aim is to coordinate and promote the
development and implementation of effective regulatory, supervisory and other financial sector
policies to support global financial stability. Based on document analysis and interview evidence,
the chapter shows that bail-in was initially developed in the private sector, promoted by the
Institute of International Finance (IIF), refined by specialist lawyers, and translated into policy
by regulators. Bail-in gained traction as a market-based alternative to the politically popular
structural reform agenda, offering a mechanism to convert debt into equity during resolution, and
thus avoid the socialisation of risk. Proponents of this approach formed an epistemic community—
termed the “Restore Market Incentives” Community—united by the belief that preserving existing
global bank business models while strengthening market discipline was the preferred path to

stability.
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In contrast, advocates of structural reform, the “Reform Market Incentives” camp, did not form
a comparable transnational epistemic community. The chapter shows that in the international
technocratic arena of the FSB, business influence is exercised through the provision of expert
knowledge that resonates with regulators’ own policy paradigms. This finding supports the thesis’s
theoretical claim that the form and effectiveness of business power depend on the institutional
context: in weakly institutionalised international standard-setting bodies, epistemic communities

aligned with business interests can shape policy outcomes more directly.

1.4 Policy conclusions

In addition to the wider research question, the findings in this thesis also provide useful policy
insights in answer to the question What factors enable democracies to successfully reform regulatory
policy in the face of resistance from powerful business interests?

The thesis shows that business power over regulatory policy is contingent rather than fixed:
outcomes hinge on whether crisis salience is transmitted through democratically accountable veto
points and whether political and bureaucratic actors share a common policy objective. Where
such alignment is absent, public pressure resulted in largely symbolic policy reform; where it
was present and channelled through accountable institutions, authorities imposed more stringent
TBTF measures on large banks. This turns the politics of financial regulation into a problem
of coalition formation inside the state and elevates the preferences and power resources of the
relevant veto points as a core explanatory variable.

Countering bank power depends on three domestic factors: the first is alignment between the
political and bureaucratic parts of the executive around a shared diagnosis and clear objectives
for policy reform; where this failed, as in France, public salience was translated into modest policy
change that largely protected the existing banking model. The second is democratic accountability
at decisive veto points that is not undermined by sectoral lobbying; in Germany, parliamentary
responsiveness converted salience of the crisis into a visible constraint on its largest bank, but
lobbying narrowed the policy scope. By contrast, Switzerland combined alignment among political
and bureaucratic actors with democratically accountable institutions, which increased the costs
of inaction and enabled regulators to translate crisis salience into binding constraints on large
banks. Third, when technocratic policy areas such as financial regulation are politically salient,

as they seldom are, policymakers need to act quickly. The window of opportunity during the
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peak of public attention closes rapidly—something Swiss policymakers used to their advantage,
in contrast to their French and German counterparts.

Three further policy conclusions follow from the international and Swiss evidence. First,
because expert coalitions in international standard-setting bodies often reflect industry preferences,
bureaucratic agencies need to strengthen their international coordination to develop independent
positions and to negotiate credibly in these fora. This reduces reliance on industry-provided
expertise and shifts bargaining power towards policymakers. Otherwise, international standards
are merely the lowest common denominator that still reflects business preferences. Second, and
as a corollary, Switzerland treated FSB standards as a floor rather than a ceiling and coupled
them with more stringent domestic requirements on resolvability, illustrating that going beyond
international standards is often a necessity to achieve successful policy reform. Third, waiting for
international or multilateral standards means it can be too late for successful domestic reform:
whereas Switzerland pre-empted the standard-setting process at the FSB, French and German
bureaucrats preferred a multilateral solution and did not capitalise on the post-crisis salience of

banking regulation.

1.5 Thesis outlook

This thesis is structured into eight chapters. The following Chapter 2 provides a review of
the political economy literature, including a particular discussion of explanations for financial
regulatory policies. It also reviews the main concepts surrounding banking regulatory policy and
identifies the empirical puzzle. Building on this, Chapter 3 presents the theory of institutional
veto points and bank business power and its predictions for the empirical cases. This chapter also
presents the rationale for the case selection and the methodology.

As the first of four case chapters, Chapter 4 analyses the post-GFC regulatory process in
Switzerland in a setting of direct democracy. For the setting of direct parliamentary rule, Chapter 5
explains how the theory’s predictions perform empirically in the case of Germany. Chapter 6
then discusses the regulatory process in France and the power dynamics in an institutional
setting of semi-presidentialism. Finally, moving on to the setting of international standard-setting,
Chapter 7 dissects the case of resolution standards in the case of the FSB.

Chapter 8 concludes by deriving implications from the thesis for policy and the political

economy literature.

14



Chapter 2

Literature Review: Political economy of
policymaking and the puzzle of

too-big-to-fail banking regulation

The purpose of this chapter is to review and establish the theoretical insights from the political
economy literature that this thesis draws on and to critically engage with the existing body of
literature that has been advanced to answer the research question: Why did institutional settings
with more concentrated banking sectors adopt stronger regulatory reforms to address too-big-to-fail?
The review provides the foundations for the theory of institutional veto points and bank business
power and the testing strategy put forward in Chapter 3. In order to situate this review of the
literature in the context of post-crisis too-big-to-fail (TBTF) financial regulation, Section 2.1
starts by offering an overview of the relevant theoretical and empirical concepts within TBTF
banking regulation.!®

Scholars of political economy have conceptualised the process of public policymaking, including
in the field of financial regulation, in a myriad of ways. Most scholars recognise that policymakers
are constrained in their decision-making but disagree on the source of these constraints. The
Varieties of Financial Capitalism (VoFC) literature (Section 2.2), focusing on the configuration
of the financial system, has provided valuable insights into the incentives that actors face
when designing regulatory policy. In complex policy fields, these incentives and constraints
cannot adequately explain the policy process, particularly when some policymakers sit outside

the incentive structure of electoral politics. Similarly, explanations based on party systems

(Section 2.3) or the partisanship of governing coalitions (Section 2.4) cannot on their own account

10 This chapter does not contain a review of the case-specific literature; instead, they are provided as part of the

respective case chapters to situate the discussion of each case more closely within the relevant empirical work.
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for different regulatory outcomes investigated in this thesis. Structural business power theories
(Section 2.5) provide a useful baseline for policymakers’ interests but have faced challenges
measuring and operationalising the concept of structural business power influencing policy. As
an interest group-based approach to business power, instrumental business power (Section 2.6)
in Europe is less likely to work through campaign contributions or revolving doors but through
intellectual capture. Finally, ideas and learning as a theoretical field (Section 2.7) are less unified
and parsimonious, but offer promising approaches to the role of learning in policymaking. Most
of the existing literature is weaker in theorising policymakers’ agency and how their experiences
influence their preferences. Only when policymakers are theorised to possess a larger degree of
autonomy in policymaking does this give greater weight to their ideas.

This thesis argues that financial regulation after the Global Financial Crisis (GFC) of 2008,
and particularly areas such as the problem of TBTF banks, is characterised by uncertainty
about policy solutions and their effectiveness. These conditions weaken the explanatory power of
commonly assumed preferences derived from financial systems, party systems, business power, or
partisanship. However, even though institutions do not necessarily determine policy preferences
in themselves, they can powerfully explain which actors are empowered and how they successfully
advance their policy preferences. Section 2.8 summarises the literature gap and empirical puzzle

that are addressed in the remaining thesis.

2.1 Banking regulation and too-big-to-fail: Concepts and devel-

opments

The dependent variable is the choice and stringency of the regulatory policy mix to address
the TBTF problem: bank structural reform and bank resolution reform. Stringency refers to
the invasiveness of banking regulation, measured by how much the policies adopted restrict the
scope of banks’ permissible activities, organisational structures, and risk-taking and funding
options. Structural reform and resolution reform have traditionally been treated separately in the
literature, but the choice between them represents a regulatory policy mix since both policies
share the goal of addressing TBTF and avoiding taxpayer bailouts (Binder, 2014; Gordon &
Ringe, 2020). While proponents of structural reform have pointed out its ability to increase

a bank’s resolvability, resolution legislation also has the potential to achieve structural bank
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separation!!.

2.1.1 Bank structural reform

Structural reform seeks to separate retail banking from riskier trading activity and constitutes a
major intervention in banks’ business models. For “bank structural reform” this thesis uses the
definition originally proposed by Oppolzer for “ring-fencing”: “a bank structural reform |...]| aims
to shield deposits and services essential for the functioning of the real economy from services
deemed riskier and less socially important by ensuring that they are provided legally, financially
and operationally separately from each other within a banking group, thereby preserving universal
banking” (Oppolzer, 2019, p. 99; see also Armour et al., 2016, p. 505).12

Structural reform can be achieved in multiple ways. The two main variables are the “scope”
and the “strength” of the (ring-)fence. The scope of the fence indicates which activities can or
must be carried out within the same legal entity. The strength of the fence indicates the degree
of independence between the different entities. One extreme is total separation (i.e. prohibition
within the deposit-taking bank), whereas other proposals allow entities to belong to the same
holding company. Independence is defined by the requirements for separate governance (Wetzer,
2019), regulatory capital and liquidity requirements and large exposure limits on transactions
between entities. Oppolzer (2019, pp. 98-99) provides a useful shorthand to distinguish the two
methods of ring-fencing: the defensive method, which separates the desired activities (usually
deposit taking and/or small and medium-sized enterprise (SME) lending), and the containment
method, which separates the risky activities.

To illustrate the stylised range of functions of a modern universal bank, it is instructive to
consider Figure 2.1 further below. The functions of a universal bank consist of a (1) retail bank,
which offers traditional banking services such as deposits for individuals and SMEs as well as
small loans such as mortgages. The payment services provided by the bank are commonly seen

as part of the retail bank. Crucially, deposits by retail customers and SMEs are often insured up

to a limit by the government (or a government-backed guarantee scheme/fund). (2) Wholesale

11 “Although the [Recovery and Resolution Plan (RRP)] comes into effect only when the bank faces financial

difficulty, it generates a potentially significant ex ante impact on the way the bank is run as a going concern.
Although certain elements of the plan may be triggered only at the resolution stage (for example, continued
provision of information technology services), better alignment of business activities and corporate structures
would need to be put in place in advance. [...] The RRP could thus operate as an indirect way of undermining
the universal or investment banking model, if regulators take a tough line on what an acceptable RRP must
contain.” (Armour et al., 2016, p. 357)

This means that a full activities ban, such as the United States (US) Volcker rule, cannot be considered
ring-fencing. The term “structural reform” is preferred since ring-fencing is often used to refer to the United
Kingdom (UK) reform specifically.

12
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banking includes services to large companies, such as large loans (individual or syndicated),
advisory on initial public offerings, mergers and acquisitions as well as securities issuance and
underwriting (traditional “investment banking” services). Finally, universal banks also engage
in trading, either on (3) clients’ or (4) their own behalf. The former allows the bank to provide
clients with the ability to buy/sell securities or hedge risks using derivatives. The latter is a way
for the bank to make profit on its own account and is called “proprietary trading”.

Client-orientated and proprietary trading are difficult to distinguish for regulators, mainly
due to the banks’ “market making” function, which is where financial institutions buy and sell
securities to create liquidity in the market for these securities. Particularly in markets for illiquid
securities, banks offer to buy or sell securities from clients on the spot but may have to wait for a
period of time to be able to buy or sell the securities in the market. Hence, the bank holds on to
the security for an (undefined) period of time in which it is subject to market risk but may also
make money on the transaction.

Discussions of structural reform are both technical and controversial, so it is useful to sketch
the economic arguments in favour and against structural reform. The argument that structural
reform can reduce banks’ riskiness relies on two beliefs about cause-effect relationships: first,
trading is inherently riskier than the credit risk taken on by the retail and wholesale bank.
Second, risk-taking in trading is exacerbated by a cross-subsidy from the public’s guarantee of
the retail bank—the “TBTF incentive”. Structural reform would protect the rest of the desired
banking services from being endangered by trading losses and at the same time eliminate the
TBTF incentive by removing the deposit guarantee from the trading bank’s calculations. The
Vickers Commission in the UK also put forward the argument that this provides insulation from
international (non-UK) financial shocks. A specific proposition for the US is that separation
prevents customer abuse. In addition, risk management and cultural reform are proposed as
additional benefits. Structural reform also reduces the complexity and size of an institution.

Counterarguments can be split into arguments that focus on undesirable or unintended
consequences of the policy and others disputing the underlying cause-effect relationships of
the policy. The most important objection is that it is very difficult to distinguish between
client-orientated market making or hedging and proprietary trading, which has given rise to two
diametrically opposed policy prescriptions: opponents of structural reform argue that monitoring

is too costly, prone to be gamed and structural reform is hence futile. Others, including the UK
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Vickers Commission and European Union (EU) Liikanen Commission'?, argue that this simply
means that all trading activity should be separated. Structural reform hurts the competitiveness
of banks and their ability to serve large companies with the entire range of services, for example
with credit and hedging services. The existence of economies of scale and scope in banking is
fiercely debated in the economics literature (Gambacorta & Rixtel, 2013; European Commission,
2014, Annex 9; Beccalli et al., 2015; Canals, 1997; Laeven et al., 2014).

Theoretically and empirically, there is a question of whether the market risk from trading is
indeed greater than the credit risk arising from lending. It can be argued that with a commercial
bank and an investment bank with similar assets, the investment bank would have lower liquidity
risk and fewer valuation issues (Huertas, 2015). Similarly, since credit and market risk are less
likely to crystallise simultaneously, separated banks lose the diversification benefit of universal
banks. It is also questionable whether removing the deposit guarantee from the trading bank
would cause it to pursue less risk (absent moral hazard) or more risk to earn back the increased
market funding costs for the separate trading bank. Moreover, more of the trading would move
into the (unregulated) shadow banking sector and increase the interconnectedness of pure trading
banks. Empirically, banks’ instability during the financial crisis cannot be traced back to any
single business model. In fact, no universal bank was the cause of the GFC (for a different

account, see Wilmarth, 2009).

Bank structural reform in major jurisdictions

Figure 2.1 illustrates the heterogeneity of different structural reforms, either proposed or adopted in
the US, the UK, the EU Liikanen proposal, EU Commission legislative proposal, Germany/France,
and Switzerland. The policy responses for France and Germany are almost identical and were,
in fact, coordinated by the two governments. In Switzerland, systemically important banks
are required to demonstrate that a continuation of systemically important functions can be

ensured in resolution. This gave the Swiss financial regulator, Swiss Financial Market Supervisory

13 The Vickers Commission is the commonly used name for the Independent Commission on Banking (2010-2011)

in the UK, chaired by former Bank of England Chief Economist Sir John Vickers, which recommended structural
reforms including the ring-fencing of retail banking from investment banking (Independent Commission on
Banking, 2011a) and whose recommendations were subsequently implemented into law. The Liikanen
Commission refers to the “High-level Expert Group on Reforming the Structure of the EU Banking Sector’
(2011-2012), chaired by Governor of the Bank of Finland Erkki Liikanen, which proposed measures such as
the mandatory separation of proprietary trading and other high-risk trading activities from deposit-taking
banks (High-level Expert Group on Reforming the Structure of the EU Banking Sector, 2012). The Liikanen
proposals formed the basis for a subsequent draft EU legislation put forward by EU Commissioner Michel
Barnier, which was withdrawn and never passed into law. The names of the chairmen are used throughout the
thesis to refer to the respective commissions, their reports and proposals.

’
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Authority (FINMA), a strong role in (informally and formally) steering banks to undertake

structural separation.'4
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Figure 2.1: Different versions of structural reform (amended, based on Krahnen et al., 2017, p. 68)

The US Volcker Rule takes the most extreme form of the strength of the fence by completely
prohibiting proprietary trading as well as investments in hedge and private equity funds. Its
difficulty in implementation has revealed the challenge of identifying proprietary trading and

distinguishing it from market making.

14 A comparative legal analysis conducted by Oppolzer (2019) reveals that the resulting de facto strength of the

fence is at least equal to that in the UK.
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The UK Vickers ring-fence has a different scope by instead separating the retail bank. This
avoids the difficulty of distinguishing client-orientated and proprietary trading, but means that
banks are not able to offer the entire range of universal banking services to customers. The two
entities are still allowed to operate under the same holding company, but need to be separately
governed and capitalised.

The EU Liikanen proposal sought to retain the universal banking model by allowing retail
and wholesale banking, including many investment banking services, to be provided together. It
proposed to separate all trading, including market making and hedging, in order to avoid having
to distinguish between client-orientated and proprietary trading.

The European Commission proposal for EU legislation, put forward by EU Commissioner
Barnier, was based on the Liikanen proposal, but went further by seeking to prohibit proprietary
trading and to entrust national supervisory authorities with the discretion to separate other
trading business. The Barnier proposal was blocked by Germany and France and was eventually
withdrawn in 2017 (Brunsden, 2017).

Shortly following the Liikanen proposals, both France and Germany passed their own national
laws, which separate proprietary trading for the largest firms. They can still operate under the
same holding company as deposit-taking institutions. Market making, complex derivatives and
other (client-orientated) trading remain in the deposit-taking entity, and they can offer the whole
range of universal banking services. The policy responses for France and Germany are almost

identicall®

and were coordinated by the two governments.

In Switzerland, the legislature decided not to pass a direct structural reform law. Instead, it
passed a so-called TBTF legislation package, according to which systemically important banks are
required to demonstrate that a continuation of systemically important functions can be ensured
in resolution. FINMA is tasked with verifying that banks’ emergency plans are workable and
mandating measures to remediate. This gave FINMA a strong role in (informally and formally)
steering banks to undertake structural separation. It is now widely recognised that UBS and

Credit Suisse, Switzerland’s two Global Systemically Important Banks (G-SIBs) before 202416,

separated out their domestic businesses due to this.

15 Differences are minor for the purposes of this thesis, such as concerning the independence of the trading

subsidiary (commercial name, governance, funding, large exposure limits) and separated activities (high-
frequency trading, commodity derivatives, transactions with hedge funds) (De Vogelaere, 2016; Lehmann,
2016).

G-SIBs are defined by the FSB as “financial institutions whose distress or disorderly failure, because of their
size, complexity and systemic interconnectedness, would cause significant disruption to the wider financial
system and economic activity” (Financial Stability Board, 2018).

16
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2.1.2 Bank resolution planning

Like structural reform, resolution planning aims to address the TBTF problem. However, whereas
structural reform (primarily) takes an ex-ante approach to reducing moral hazard and risk-taking,
resolution planning prepares for the failure of a bank such that it reduces the impact on the
financial system. Measures include the creation of resolution authorities, which are furnished with
resolution powers, and the creation of Recovery and Resolution Plans (RRPs) and a resolution
strategy. For G-SIBs, this involves the issuance of bail-in debt (i.e. debt that can be converted into
equity to recapitalise the bank in case of bankruptcy). Regulators have a choice between Single
Point of Entry (SPE) and Multiple Point of Entry (MPE) in cross-border bank resolution: the
SPE approach applies resolution at the group level, while the MPE approach applies resolution
separately to subsidiaries across jurisdictions. In SPE, the resolution authority intervenes only at
the top-level holding company of a cross-border banking group, applying loss-absorbing measures
centrally and allowing operating subsidiaries to continue functioning without entering separate
resolution proceedings. In contrast, in MPE resolution authorities intervene separately in several
parts of a cross-border banking group, with losses absorbed and resolution tools applied by
national subsidiaries or regional sub-groups, reflecting a more decentralised approach. This choice
of approach has repercussions for the need for international coordination and spillovers.

In contrast to structural reform, there has been international policy coordination on resolution
regimes, both at the global level with the Financial Stability Board (FSB) 2011 “Key Attributes
of Effective Resolution Regimes for Financial Institutions”, the European Bank Recovery and
Resolution Directive (BRRD) and subsequent Banking Union including a Single Resolution
Mechanism (SRM).!” SPE approaches in particular have some similarities to structural reform
because they require particular corporate structures to facilitate resolution. Some argue that
the structural reform can complement resolution regimes by creating an ex-ante operational and
managerial separation that can increase the resolvability of the trading entity (see Vickers and
Liikanen reports). However, Gleeson and Guynn (2016) claim that structural reform will impede
SPE by trapping capital in domestic silos or at least be irrelevant for resolution. Yet others
maintain that resolution planning has even superseded structural reform and that banks “need to
reorganise themselves on a scale going beyond ringfencing” (Jenkins, 2013).

The FSB has created a Resolution Reform Index (RRI) to measure progress in the adoption

of resolution reforms after the GFC, which incorporates jurisdictions’ resolution powers, policies

17" For an illustrative chart describing the more complicated EU Resolution Regime, see Giegold (2020).
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and guidance, and loss allocation (2021, pp. 122-126). As shown for sub-index 1 (“resolution
powers and recovery and resolution planning”) in Figure 2.2, Switzerland (CH) was a pioneer in
the adoption and development of resolution policy. EU countries, such as Germany (DE), France
(FR) and the UK, lagged behind Switzerland, and their scores unsurprisingly converge after 2014
and the harmonising BRRD. Ryan and Ziegler (2015) demonstrate the diffusion characteristics of

resolution and the SPE approach, with Switzerland closely following the US lead.

FSB Resolution Reform Sub-Index 1

0.8
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0.4

0.2

2010 2011 2012 2013 2014
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Figure 2.2: FSB RRI for Europe (Financial Stability Board, 2021)

From a political economy perspective, the most intriguing difference between the two policies
is the degree of regulatory discretion and public visibility that they entail. Structural reform spells
out banks’ responsibilities publicly in law. They generally do not confer any significant discretion
on supervisors (only at the edges). In contrast, resolution legislation leaves decision-making about
specific measures to regulators tasked with resolution planning, and thus constitutes a delegation
from politicians to the discretion of experts in resolution authorities. The thesis investigates
whether this functions as a way for business to contract conflict and capture regulation outside of

the public and parliamentary scrutiny or to avoid ineffective one-size-fits-all regulation for banks.
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2.1.3 Too-big-to-fail since the GFC

The FSB consultation report “Evaluation of the effects of too-big-to-fail reforms” (2021) assesses
the TBTF reforms since the GFC. It reports that reforms, in particular capital surcharges
and Total Loss-absorbing Capacity (TLAC), enhanced supervision and resolution regimes, have
improved the banking sector’s resilience and reduced moral hazard. Systemically important
banks have lost market share and market concentration has fallen. Although the resolvability of
G-SIBs has improved and banks have been able to place bail-in debt in the markets, there are
still significant obstacles to resolvability. Most importantly, G-SIBs remain complex and there
has been little change to balance sheet structures.

It is instructive to put the success in tackling TBTF since the GFC in an empirical and
international perspective. Bank asset sizes are a crude but illustrative indicator. Schoenmaker’s
(2017) analysis of G-SIBs from 2007-2015 reveals that UK and Swiss banks have declined most in
size, while euro area banks have declined less and US banks are even bigger than before the crisis.

Figure 2.3 shows the changes in the size of European, UK and US G-SIBs.
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Figure 2.3: 2015 assets as a share of 2005 assets of European, UK and US G-SIBs (from Bell &
Hindmoor, 2018, p. 16)

Schoenmaker (2017) traces this observation back to overbanking in Europe, the impact of the
GFC and euro crisis, and major reforms including structural reforms in the UK and Switzerland
(see also Schoenmaker, 2018). Similarly, Ioannou et al. (2019, p. 360) observe that the “two Swiss
banks, Credit Suisse and UBS, have declined in size most dramatically, a phenomenon largely

explained by tightened regulation of the Swiss financial sector”.!®

18 Changes in these metrics of the G-SIBs are not merely, or even primarily, a result of regulatory policies. Indeed,
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2.2 Financial systems as institutions: Varieties of Capitalism

Institutionalism has been immensely influential in the study of policymaking. New institutionalism
moved away from classical institutionalism’s focus on strictly formal rules to all “formal or informal
procedures, routines, norms and conventions embedded in the organizational structure of the
polity or political economy” (Hall & Taylor, 1996, p. 938), which explain the behaviour of actors.
This widening of the scope has given rise to a smorgasbord of new “institutionalisms”. Among
the three most common versions—historical, rational choice and sociological institutionalism—
historical institutionalism appears to have the greatest explanatory power for the area of financial
regulation.

In historical institutionalism (see Culpepper, 2016; Thelen, 1999), historical contingencies
contribute to the rules and norms that shape policymakers’ behaviour. The historical growth
of the financial sector in a country has shaped the way policymakers view banks’ position in
the economy and the way they interact and coordinate with finance. For instance, historical
institutionalism has been employed to explain how the progressive liberalisation of the regulatory
and market structure in the UK and US caused the GFC through increased competition between
firms (Bell & Hindmoor, 2015a).

Rational choice institutionalism treats actors as having full knowledge of their own preferences
in light of the available information; institutions merely provide the rules conditioning behaviour.
While actors in finance—such as regulators—are often experts in their fields, it is doubtful that
they are able to form preferences independent of context. For instance, preferences over the value
of a large finance sector can be shaped by the pre-existence of a powerful financial sector.

In contrast, sociological institutionalism views institutions as governing “rules of appropri-
ateness” (March & Olsen, 1984). The implication is that policymakers’ preferences are shaped
largely by the institutions in which they operate. State actors are imbibed with specific attitudes
towards finance by their institutional culture, which may determine how they choose to regulate
finance. These attitudes can, crucially, change after major events such as financial crises.

When comparing institutional variations in advanced economies, Varieties of Capitalism (VoC)
argues that countries, in their ideal types, exhibit different institutional infrastructures that
determine economic action. Institutions are a “set of rules, formal or informal, that actors generally

follow, whether for normative, cognitive or material reasons” (Hall & Soskice, 2001, p. 9). A

they are influenced by the broader structural/market context (Bell & Hindmoor, 2018) or other political forces,
such as changes in the geography of global economic growth, banking consolidation, monetary policy and
quantitative easing or the geopolitics of global finance (Ioannou et al., 2019).
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particular set of institutions, across different spheres of the economy (such as industrial relations,
skill creation, corporate governance and financial systems), determines whether a market economy
is a “Liberal Market Economy (LME)” or “Coordinated Market Economy (CME)”. Institutional
complementarities create comparative advantages as well as institutional path dependencies,
which reinforce policy choices. The preferences of firms and policymakers are shaped by the

existing institutional infrastructure and comparative advantages.

Varieties of Financial Capitalism

The specific application of VoC to financial systems has been termed VoFC. Financial systems,
as one of the “building blocks” of VoC (Jackson & Deeg, 2006), distinguish economies into
bank-based and market-based financial systems, depending on whether credit to non-financial
corporates is primarily provided by banks as intermediaries or by capital markets. Explanations
of government policy based on a country’s financial system are also grouped under the umbrella
of VoFC. Bank-based systems are associated with CMEs and market-based systems with LMEs.
Hardie and Howarth (2013a, p. 15) and Hardie et al. (2013) propose a third type of “market-based
banking”, which reflects changes in domestic finance, particularly in Germany and France. In this
model, banks use wholesale funding, including securitisation, and inflate their balance sheets by
holding trading assets.

This distinction builds on earlier literature, which explored the relationship between a country’s
predominant financial system and its ability to conduct industrial policy (Zysman, 1983; see
also Allen & Gale, 2000). In addition to banks’ role in credit intermediation, financial systems
are distinguished by different corporate governance systems such as the shareholder (in LMEs)
vs stakeholder /blockholder model and the existence of “patient capital” (in CMEs, Deeg, 2010;
Gourevitch & Shinn, 2007).

VoFC stands in the tradition of historical institutionalism by assuming that path dependency
and institutional complementarities generate a lock-in effect. It is institutionalist in its relative
disregard for traditional factors of political interests and power resources. Institutional change is
often “rather marginal because the competitive advantages rooted in the existing system lead
actors to resist more radical change” (Deeg, 2010, p. 324). In CMEs, institutional change in
corporate governance can come from the changing preferences of large financial and multi-national
enterprises (Culpepper, 2005). The most important institutional changes, particularly to the bank-

based model and corporate governance in CMEs, come from globalisation and financialisation,
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including the rise of securitisation (Deeg, 2010; Liitz, 2005). Copelovitch and Singer (2020) argue
that large securities markets can increase risk-taking of banks and lead to banking crises caused
by increased and more volatile capital inflows. In welfare reform, institutional factors, such
as the presence of statutory pensions, shape the preferences of financial firms toward pension
privatisation (Naczyk, 2013).

Much of the International Political Economy (IPE) or Multi-level Governance literature argues
in the tradition of VoFC. Here, national regulators form preferences based on their economy’s
institutional setup and then take them to international negotiations to protect their country’s
comparative institutional advantage. Regulators evaluate the various negative externalities,
spillovers and domestic adjustment costs and determine their own stance towards international
regulation. The literature has most notably applied this kind of explanation to the negotiations
for the Basel IIT accord as well as its EU-level implementation (Howarth & Quaglia, 2013, 2016b;
Quaglia & Spendzharova, 2017a, 2017b).

Several studies attempt to explain domestic structural reform initiatives in Europe based on
the theoretical framework provided by VoFC. Hardie and Macartney (2016) argue that France
and Germany pursued weaker legislation and eventually blocked the EU Commission’s proposal
for structural reform, in order to defend their universal banks’ model of market-based banking
(see Hardie & Howarth, 2013a; Hardie et al., 2013). At the core of the argument, the authors
identify a disconnect between government public rhetoric about harming domestic lending and

AT

the governments’ “real” motivations. While this may explain why both countries watered down
initial proposals, the argument does not explain why these governments passed any domestic
structural reform bills at all. After all, both countries could easily have decided not to implement
any structural reform policy. This explanation would also be unable to account for Switzerland’s
and the UK’s swift and more comprehensive TBTF reform.

Massoc (2020) presents a similar but more nuanced argument, which states that France,
Germany and the UK all have a (structural) incentive to pursue global competitiveness and
promote their G-SIBs. However, she adds that the institutional capabilities, i.e. political resources
and access to decision-making, of factions opposed to the government’s promotion of large banks
can explain the outcome. These factions are weaker in Germany and France than in the UK.

Arguments based on VoFC are appealing because they allow scholars to derive policymakers’

interests based on the institutional arrangement found within the economy. However, VoFC

suffers from several challenges: first, it is highly mechanical and makes weak predictions about
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the behaviour of policymakers, being essentially agnostic about the role of policy. Second, due to
policymakers’ incentives to protect the comparative advantage of their country’s institutional
arrangements, it is difficult to empirically distinguish VoFC from structural power (see Section 2.5).
If the comparative advantage of bank-based economies lies in the close lending relationships
between banks and businesses, VoFC only argues that policymakers protect banks’ business models.
It does not sufficiently specify what exact function of universal banking policymakers want to
protect. If, for instance, policymakers are concerned about the profitability and competitiveness
of banks, then this prediction is instead closer to structural power. Third, as Hardie and
Macartney’s (2016) argument demonstrates, it is difficult to establish causality or a sufficient
degree of plausibility when policymakers’ motivations are ever only assumed but never expressly
articulated as such. Finally, foreshadowing the empirical puzzle outlined in Section 2.8, VoFC

cannot account for the more stringent reform in Switzerland.

2.3 Party systems

The literature focused on the role of party systems conceptualises actors’ behaviour as conditioned
by the incentives created by party systems. Here, party systems are a type of institution through
which policy proposals and governments’ legislative agendas are generated. Existing studies of
financial regulation concentrate on how party systems mediate conflict and compromise in the
political system.

Based on Lijphart (2012), Ganderson (2020b) conducts a comparative study of the UK and the
Netherlands’ institutionalised party systems to explain policy outcomes in bank structural reform,
arguing that the party system mediates how issues of high political salience turn into policy
outcomes. In the UK, with its majoritarian mode of democracy—where blame is more easily
attributable to the governing party and coalitions are rare—financial regulation was transformed
into a “voter oriented” policy area. In the Netherlands, with its consensus democracy—where
parties need to build coalitions and blame is less attributable to single parties—financial regulation
remained an “interest group oriented” policy area. The degree to which parties have an incentive
to put forward competing policy proposals for electoral purposes and the need to compromise in
the coalition-building process explains action in the UK and inaction in the Netherlands.

While this explanation provides a useful insight into the role of the party system in mediating

politically salient issues, its explanatory value is highly dependent on the cases selected. This
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is demonstrated in the domestic case selection within the research design in this thesis (see
Section 3.3), which incorporates cases across party systems. Following the classification by
Lijphart (2012), France and Germany are different in their semi-presidential versus parliamentary
style, respectively, but have both implemented similar versions of structural reform. In contrast,
Switzerland has an extremely consensual political system, but implemented one of the most

stringent versions of structural reform.

2.4 Governing coalition partisanship

Political parties can also be considered as the primary actors competing over their preferred
policies, often conceptualised on a right-left scale, with regard to preferences regarding the state
intervention in the free market. These explanations focus on the partisanship of the ruling party
as the main explanatory variable (for instance Cioffi & Hopner, 2006; Roe, 2003). A representative
example of theories about partisanship in financial policymaking is the “partisan-policy financial
cycle” (Broz, 2012; see also Ansell, 2012b), in which right-wing governments deregulate financial
markets in line with their pro-market ideology, and to benefit their asset-owning constituencies,
and left-wing governments pursue re-regulation.

In the domestic cases selected for this research, partisanship cannot account for the differences
in structural reform outcomes. Structural reforms in France and Germany were passed by a
socialist government and a conservative-liberal government, respectively. In Switzerland, a system
of permanent “grand coalitions” means that government composition is not able to account for

changes, particularly temporal changes, in policy.

2.5 Structural business power of finance

While institutions as a set of rules, norms and expectations determine policymakers’ behaviour
within them, the structural business power literature identifies a wider set of constraints on
policymakers that emanate from outside the narrower realm of financial systems. Policymakers
need to anticipate how the effectiveness and consequences of policies are influenced by the structure
of the economy, in particular the reactions of business. Structural business power argues that
policymakers design policy in the interest of business, but this power varies depending on the
role an industry such as banking plays in the economy and how it is organised.

In his seminal articulation of the view that the state’s policy autonomy is constrained by
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the “privileged position of business”, Lindblom (1977) asserts that in a market economy crucial
decisions about investment, production and the allocation of labour are primarily taken by
business. This means that the incentive to make policy in the interest of business does not need
to rely on explicit pressure from business, but simply on the structural position that business
occupies within the economy. In its Marxist formulation (Block, 1987), the state reproduces
capitalist social relations due to the structural relationships among state managers, capitalists
and workers. The state apparatus is dependent on capitalists’ investment decisions for economic
growth and hence pursues policies in favour of capitalists and work to rationalise the capitalist
system. Iversen and Soskice (2019) argue that governments in advanced capitalist democracies
pursue policies in the interest of capitalism because the electorate punish them if they do not.

However, this process is not fully “automatic”; rather, structural power is variable (Hacker &
Pierson, 2002; Vogel, 1983). Instrumental business power (see Section 2.6) and structural power
interact and can be mobilised or used as a strategic resource (Culpepper & Reinke, 2014). This
contrasts with the automatism of the industry’s “investment veto weapon” (Lindblom, 1977) in
the earlier literature, as well as the automatism through which regulators in the VoFC literature
are predicted to protect the competitiveness of the banking sector.

Vogel (1987) has critiqued structural power by pointing out the difficulty of attributing issues
that are kept off the political agenda to the political power of business as well as the difficulty of
distinguishing between commands and inducements for business. Other authors have described
ways to conduct rigorous research on structural power (Culpepper, 2015; Hacker & Pierson, 2002).

The view that government policy responds primarily to forces external to the state is challenged
by the state autonomy literature (Evans et al., 1985), which focuses on social policies such as
the New Deal in the US (Block, 1987; Hacker & Pierson, 2002; Heclo, 1974; Skocpol, 1985, 1992;
Swenson, 1997). Proponents of state autonomy argue that diminished structural power of business
allowed policymakers, politicians and civil administrators to implement sweeping social reforms

(see also Section 2.7).

Measurement and activation of structural business power

Bank structural power has been measured in two ways. First, the crudest measures of structural
power are in terms of business’s size—for instance, the share of economic output, contribution
to the trade balance, number of employees or share of corporate taxes paid. The threat is

disinvestment, but size alone indicates very little about the credibility of the threat; it may be
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diminished in recessions, when the threat of disinvestment is less credible (Block, 1987). While it
is true to say that sectors or companies that are larger on these measures would, ceteris paribus,
have more structural power, it also says almost nothing about their alternatives. Second, a sector’s
or firm’s degree of internationalisation and hence exit option can confer structural power. This is
either conceptualised as dependence on a domestic market or the ability of companies to relocate.
Internationalisation is particularly relevant for banks, as banking capital has greater flexibility to
cross borders than industrial capital (Marsh, 1983). For instance, Culpepper and Reinke (2014,
p. 428) operationalise banks’ structural power as the “ability to defy national regulators because
of the internationalization of their markets” and argue that the US was more successful in its
bailout programme than the UK due to US banks’ higher reliance on the domestic markets. Other
authors (Howarth & Quaglia, 2016a; Spendzharova, 2014) emphasise the importance of bank
internationalisation on preferences for banking supervision in the EU. Moreover, it should be

1S

noted that states also have the power to shape exit options, known as states’ “structuring power”
(Farrell & Newman, 2015). This ties into a wider IPE literature that investigates the impact of
capital mobility on state autonomy (for example Andrews, 1994; Mosley, 2000).

Several studies explore the mechanism through which banks are able to “activate” their
structural power. First, Woll (2014a, 2016) argues that the main mediating factor of structural
power is the degree of industry organisation. In this counterintuitive account, structural power
can be reinforced by disorganisation. More precisely, in the bailouts following the GFC, a higher
degree of disorganisation among banks caused a higher burden for taxpayers. Similarly, James
and Quaglia (2018) argue that the UK’s banking industry failed to organise and activate its
structural power to influence the government’s Brexit policy (see also Thompson, 2017). Second,
a strand of literature pioneered by Bernhagen and Brauninger (2005) argues that structural power
is contingent on the ratio of business’s reputation costs of making exaggerated claims about a
policy’s negative effects to actual lobbying costs as a signalling device. This ratio “communicates
private information about the likelihood of adverse effects of a pending policy to the policymaker”
(2005, p. 44). James (2018) develops a model of the “structural-informational” power of business,
in which signalling by firms determines the credibility of their structural power, to explain why
the UK was able to pass stringent structural reform in the face of industry opposition.

Pagliari and Young (2014) have written about the importance of actor plurality in financial
industry groups’ ability to affect financial regulatory policymaking. This refers to the ability of

financial firms to tie their interest to those of other non-financial industry groups. An alternative
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dimension is “business unity” within the financial industry (Young & Pagliari, 2017). Actor
plurality as a signalling device allows financial industry groups to signal broad support of their
position and claims about the (adverse) impact of regulation on corporate bank customers
(Pagliari & Young, 2014, p. 586). The concept of actor plurality has been convincingly applied
to different policy areas such as capital requirements and lending to SMEs in Germany (Keller,
2018), the European Financial Transaction Tax (Kalaitzake, 2017; Kastner, 2018) and securities
regulation (Chalmers, 2015).

The existing literature is weaker in articulating the precise source of universal banks’ structural
power that enables them to block more stringent TBTF regulation. Traditional metrics of bank
internationalisation or size in relation to the economy across the largest banks in the three
domestic cases in this thesis cannot account for differences in outcome (see Table 2.2). Instead,
with regard to TBTF regulatory policies, structural power may instead originate from economies
of scope, i.e. the business model of offering a variety of complementary banking services to
customers more cheaply or efficiently, which is a characteristic trait of universal banks.!? In this
case, the structural power of banks’ economies of scope would be reinforced by utilising support
from non-financial corporations. This would bolster banks’ arguments about the necessity of

universal banks’ breadth of services.

2.6 Banks as interest groups: Instrumental business power

The literature on the role and power of interest groups in political economy is extensive, including
works such as Olsen’s (1971) theory of collective action. Some stress how business groups and
better represented interest groups can choose which conflicts to ‘socialise’ (Culpepper, 2011;
Schattschneider, 1960), thereby suggesting that not all interest groups have equal access to
policymaking. The discussion below examines explanations that mainly see policymaking as
driven by well-organised interest groups, such as banks.

In his seminal article on regulatory capture, Stigler (1971) discusses how regulatory capture—
where regulatory policymaking primarily benefits businesses—occurs due to interest groups
lobbying the government. Since this original formulation, more nuanced approaches have been
developed, particularly to explain financial regulation (for instance Baker, 2010; S. Johnson &

Kwak, 2011; Pagliari & Young, 2014).

19

Alternatively, banks’ holding of domestic sovereign bonds on their balance sheets is another form of structural
power (Culpepper & Tesche, 2021).
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Instrumental business power “comprises the various means, unrelated to the core functions of
the firm, through which business influences politics” (Culpepper & Reinke, 2014, p. 429) and can
help illuminate the means of regulatory capture. These means include lobbying through interest
groups and campaign donations as well as revolving doors. One of the seminal articulations of
this is the conception of American “winner-take-all” politics (Hacker & Pierson, 2010). In this
account, income inequality is the result of “politics as organized combat” in which organised
interests shape public policy. Elections are merely a means to gain political authority to make
policy. Politicians and parties care about the resources (financial, informational or otherwise) that
organised interests are able to mobilise. In this view, policy is the product of the (shifting) balance
of power among interest groups instead of the interests of the median voter. For instance, Hacker
and Pierson (2010) attribute the gradual relaxation and eventual repeal of the Glass-Steagall Act
to increased lobbying and contributions by the financial industry. In this view, one would expect
regulatory policy to depend on the degree to which bank interests are organised in comparison to
alternative interests. In financial regulation, as opposed to social policy, it is more difficult to
identify an interest group that is organised around financial stability (Ziegler & Woolley, 2016; for
a study of the role of civil society in financial consumer protection regulation, see Kastner, 2014).

Much of this literature, particularly on campaign contributions and revolving doors, is focused
on the US and there is considerable doubt about the extent to which this is transferable to
European countries. This is because private contributions play a smaller role in European electoral
campaigns and other economic stakeholders such as trade unions are more developed (Woll, 2016;
for the UK see Hopkin & Alexander Shaw, 2016). A channel of lobbying that is more applicable
in Europe is the strategic deployment of private information and technical expertise.

Another credible approach to regulatory capture is the concept of intellectual and/or cultural
capture to explain financial regulatory policy. The mechanisms of cultural capture are identity,
status and relationships (Kwak, 2013; Seabrooke & Tsingou, 2009, 2020). This is different from
revolving doors and is also more pronounced in the US (S. Johnson & Kwak, 2011). Revolving
doors involve individuals alternating roles between banks and regulators or political positions,
facilitating the cross-pollination of expertise but also leading to undesirable career incentives.
Studies of revolving doors have shown banks with political connections to be more profitable
(Braun & Raddatz, 2010; Luechinger & Moser, 2014). Conversely, cultural capture operates
without such exchanges, using status and prestige as mechanisms, making it a more useful concept,

as it endows policymakers’ ideas with agency that goes beyond career incentives.
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Very little of the literature considers that structural reform efforts in Europe were influ-
enced by regulatory capture. Instead, the primary method for examining banks’ interests has
been by analysing their responses to EU financial regulatory consultations (James et al., 2021;

Spendzharova et al., 2016), which provides insight only into the public dimensions of lobbying.

2.7 Ideas: Policy learning and expertise

Traditionally, ideas are treated as somewhat of an afterthought in the political economy trinity
composed of institutions, interests, and ideas; an observation much lamented by constructivist
scholars such as Blyth (1997). Hall (1989) outlines three approaches to explaining the impact
of economic ideas on policy: coalition-centred, state-centred and economist-centred. Whereas
the state-centred literature views receptivity to ideas as a function of the state’s institutional
configuration and prior experience (Weir & Skocpol, 1985), the coalition-centred approach focuses
on the ability of ideas and their proponents to gain the support of economic groups and voters.

In this context, it is useful to think of knowledge as a particular form of ideas. Radaelli (1995)
provides an overview of approaches that investigate the role of knowledge in the policy process:
learning, knowledge utilisation, epistemic communities, policy diffusion, agenda setting and policy
change. In the literature on ideas and learning, IPE and the literature on European policymaking
have made greater strides than Comparative Political Economy in developing theories of the role

of ideas, learning and expertise in the policy process.

2.7.1 Policy learning and knowledge utilisation

At the level of domestic policymaking, learning and expertise remain understudied. Gilardi and
Radaelli (2012) categorise domestic approaches to learning into four categories (see also Bennett
& Howlett, 1992; Radaelli, 2009): social, instrumental, political and symbolic learning.2°
Instrumental learning involves policymakers who make policy decisions based on evidence
about the effects of policies. In this mode of learning, policymakers consider expert advice.
Instrumental learning is most relevant under conditions where policymakers and organisations

face incentives to focus on policy effectiveness.

20 Onto these approaches, corresponding modes of expert knowledge utilisation can be mapped (Schrefler, 2010;

Weiss, 1979). A substantial body of literature exists concerning the employment of experts (commissions),
especially within the European framework (Metz, 2013). This body of work frequently contends that the use
of experts differs based on factors such as salience and uncertainty (Ballaert, 2015; Neshkova, 2014; Rimkuté
& Haverland, 2015).
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Under political learning (May, 1992), knowledge is used to advance policymakers’ control of a
policy domain. Political learning and knowledge utilisation can be legitimising, where actors draw
on expert knowledge to enhance their legitimacy; or substantiating, where knowledge is used to
lend authority to a particular policy position (Boswell, 2008, 2009; for knowledge utilisation of
regulatory authorities, see Schrefler, 2010).

Social learning, which involves learning at the societal level instead of merely at the level of
policymakers, assigns less importance to knowledge and its utilisation by policymakers. Social
learning can lead to paradigmatic change in the framework of ideas that specifies not only the
goals of policy but also its instruments (Hall, 1993; for a discussion see Blyth, 2013; Henriksen,
2013). Social learning works through changes in actors’ preferences as a result of changes to the
legitimacy of an old paradigm. This form of learning is of limited use in the study of financial
regulation. Although political salience does reflect changing societal views of, or at least attention
to, finance, the GFC did not lead to wholesale societal-level change of preferences with regard to
financial regulation (for an application to macroprudential regulation see Baker, 2013).

Finally, policymakers and organisations seeking legitimacy (DiMaggio & Powell, 1983) in
international environments engage in symbolic learning. The importance of identifying appropriate
behaviour has been explored by March and Olsen (1998) in the context of political institutions.
Whereas the “logic of consequences” governs the mechanism of (rational) learning, the “logic of
appropriateness” governs the mechanism of symbolic learning. When institutions are motivated
primarily by their legitimacy, learning is based on the actor’s conceptions of policy desirability

rather than effectiveness.

2.7.2 Learning in International Political Economy

The concept of learning and the role of knowledge have been applied most actively in the IPE
literature in the form of epistemic communities and in sociological approaches to international
policymaking.?! Epistemic communities revolve around policymakers’ own identities as members
of a community of, for instance, financial regulators and their ideas and conceptions about policy
desirability. Epistemic communities are particularly relevant under circumstances of uncertainty.

Pioneered by Haas (1992), they have been used to address the puzzle of why states engage in

21 Another perspective on learning in international political economy revolves around the concept of policy

diffusion. Rather than a unified theory, policy diffusion constitutes a research programme that seeks to explain
the particular empirical observation that adoption of similar policies clusters spatially and temporally (Elkins
& Simmons, 2005, p. 34; Weyland, 2005, pp. 265-268). Authors have convincingly theorised and empirically
demonstrated this phenomenon in the diffusion of financial regulation (Gandrud, 2013; E. Jones & Zeitz, 2019;
Simmons, 2001; Way, 2005).
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international policy coordination. An epistemic community is defined as a network of experts in a
given policy area, who share similar world views, principled beliefs and causal beliefs (Goldstein
& Keohane, 1993). World views are the broadest and most fundamental category (for example,
assuming market rationality), and define the conceptions of possibility. Principled beliefs are
normative ideas that help distinguish right and wrong, mediating between world views and policy
conclusions. Finally, causal beliefs “are beliefs about cause-effect relationships which derive
authority from the shared consensus of recognized elites” (1993, pp. 8-10). Central bankers are
conceived of as the epitome of such epistemic groups (J. Johnson, 2016; Kapstein, 1992; King,
2005).

Uncertainty reduces the traditional importance of power and institutions. Under these
conditions, actors’ strategies to retain or gain power are unclear, and established institutions
become unworkable. It follows that decision makers have several incentives to consult epistemic
communities: to (1) elucidate cause-and-effect relationships, (2) enlighten the results of instituting
a particular policy, (3) define the self-interest of a state, (4) help formulate policy (Haas, 1992,
p. 15). Epistemic communities need to be carefully distinguished from other types of actors such
as interest groups, entire professions (for example all economists) and bureaucratic bodies.

The most vibrant literature on the role of expertise in policymaking has developed around
international financial regulatory governance within the IPE literature. Knaack and Gruin (2021)
divide the sources of power in international regulatory governance into two sources: market size
and expertise. While the market size literature argues that power is merely a function of the
size of the domestic financial market (Drezner, 2007; Simmons, 2001; Singer, 2007), power can
also derive from the regulator’s expertise (for instance, from regulating a more sophisticated
financial sector). Actors can have epistemic authority, a concept that is “particularly relevant
in novel areas where the source of expertise is uncertain and contestable” (Knaack & Gruin,
2021). The reason why expertise and epistemic authority receive greater prominence is that
international financial regulatory governance, and particularly financial standard-setting bodies,
are more weakly institutionalised but heavily socialised. This provides a contrast to the domestic
policymaking setting, in which institutionalisation and power hierarchies weaken the role of

epistemic authority.
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2.7.3 Expertise and business power

The work by Campbell and Pedersen (2014) on knowledge regimes shows how research organisations
such as think tanks produce and disseminate policy ideas. A knowledge regime is a “sense-making
apparatus”, which is especially important “for policymaking during periods of crisis when ambiguity
and uncertainty are extreme because problems are unfamiliar and conventional policy prescriptions
no longer work” (2014, p. 3). In the context of financial regulation, business, such as the financial
services industry, can equally create a body of expert knowledge, which can become a knowledge
regime (Ziegler & Woolley, 2016). Regulators rely on this knowledge, supplied by the financial
industry, to regulate the industry (2016, p. 251).

In fact, expertise can be a form of instrumental business power. Managerial lobbying employs
expertise as a tool, which is particularly effective considering policymakers’ dependence on
expertise (Bernhagen & Brauninger, 2005, p. 47; Culpepper, 2011, p. 9). An example of the role
of technical expertise in low-salience policy areas are “thin political markets”, which are areas
of regulation where corporate managers possess the technical expertise necessary for informed
regulation, such as accounting rule-making and banking regulation (Ramanna, 2015). In thin
political markets, since technical knowledge often resides with vested interests, this can lead to a
form of ideational capture (see Section 2.6).

Bell and Hindmoor argue that ideas mediate the potency of structural power in their case
studies of structural reform and bank capital regulation in the UK (2015b, 2017) as well as
subsequent bank reform in the US and UK (2014). Actors can deliberately shape the way
structural power is perceived (this focus on perception distinguishes it from Farrell & Newman,
2015). Here, instead of power shaping ideas, ideas shape power (Bell, 2012). Specifically, ideas
held by state leaders can moderate or reduce the power of business. These actors need to perceive
the benefits, costs and threats in consequence of their policymaking as significant and meaningful.
The authors’ contribution is less convincing in its engagement with the structural power literature
by rejecting “the assumption that structural power is a material reality which arises automatically
in capitalist societies” (Bell & Hindmoor, 2017, p. 104). Instead, they suggest that factors that
allow actors to regain agency are ideational. Yet, the authors do not consider that conversely
ideational factors cannot also work to bolster business power, for instance pro-market ideas. This
points to the analytical difficulty of interacting a rationalist framework with ideas as intervening

factors.
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2.8 Empirical puzzle and literature gap

The preceding review of political economy explanations of financial regulatory policy can be roughly
divided into three sets of explanations: (1) explanations that look at pre-existing conditions
exogenous to the regulatory policy process and the political conflict between policymakers and
banks over regulatory outcomes: VoFC, party systems and governing coalition partisanship.
(2) Explanations based on structural business power also rely partly on pre-existing conditions
regarding banks’ role in the economy, but, as discussed in Section 2.5, are trickier to measure
since they depend on the dimension of structural importance posited and can be strategically
“activated” by actors. Structural business power is therefore partly endogenous to the policy
process, depending on banks’ strategic deployment of and policymakers’ receptivity to structural
power. (3) Explanations that are more endogenous to the policy process, as they rely almost
exclusively on the material and ideational resources and actions of the actors—banks and
policymakers—within the specific empirical settings: instrumental business power and ideational
explanations such as policy learning and expertise.

This section provides preliminary evidence to demonstrate that the political economy explana-
tions reviewed in this chapter are unable to resolve the empirical puzzle that lies at the heart of
this thesis. In order to do this, information about pre-existing conditions in the form of qualitative
coding or quantitative data is used to indicate the explanations’ predictions for post-GFC reform
outcomes across the domestic cases. The ability to infer these a priori depends on the degree
of the explanations’ exogeneity to the policy process: (1) Indicators for the most exogenous
explanations—VoFC, party systems or governing coalition partisanship—are qualitatively coded
using classifications of financial systems and party systems in the existing literature or general
political information. (2) Indicators for some measures of structural business power, due to
the explanations’ partly exogenous nature, are illustrated with quantitative data. This only
partly captures the predictions of structural business power explanations, since they say nothing
about the activation and receptivity of actors, which are endogenous to the policy process. (3)
Instrumental business power and ideational explanations, such as policy learning and expertise,
are largely endogenous to the policy process, and thus no indicators are provided. Rather, the
theory of institutional veto points and bank business power and subsequent empirical case chapters
will discuss in more depth the role of and conditions under which instrumental business power

and ideas have explanatory power for the regulatory outcomes.

38



Chapter 2: Literature Review Robin Hsieh

The following tables thus illustrate the puzzle using a sliding colour scale to indicate whether
these indicators for each theoretical explanation would predict lax (red) or stringent (green)
reform outcomes for France, Germany, Switzerland and the UK?? Note that the UK is not an
empirical case in this thesis but is included here for comparative illustrative purposes. It is a
pertinent example as Europe’s leading financial centre and market-based financial system that
receives disproportionate attention in the literature. The indicators for the (1) most exogenous
explanations—VoFC, party systems or governing coalition partisanship—are first shown in
Table 2.1; measures for the (2) partly exogenous structural power explanations are in Table 2.2.
The predictions are then compared with the actual regulatory policy mix observed and its
stringency across the countries in Table 2.3.

As shown in Table 2.1, all domestic cases investigated in this thesis—France, Switzerland
and Germany—are bank-based financial systems, which the VoFC literature predicts to be more
protective of their comparative institutional advantages than market-based financial systems,
such as the UK. Majoritarian party systems, where there are fewer parties in parliament and
the government generally enjoys a comfortable majority in parliament, are predicted to be able
to pass laws with fewer compromises and adopt more stringent regulation. This would predict
more stringent regulatory outcomes in France and the UK?? than in Germany and Switzerland.
With respect to partisanship, left-wing parties in government are predicted to be more inclined to
regulate the financial sector, while right-wing governments (such as conservative-liberal coalitions)
are more business-friendly and favour the status quo. Finally, the unique set-up of the directorial
multi-party government that governs in Switzerland needs to strike ideological compromises and
has the greatest status quo bias.

In light of the existing political economy work, the puzzle that lies at the heart of the thesis’
research question stems from the observation that countries that are more reliant on large and
concentrated banking sectors have implemented more stringent structural reform regulations
and earlier resolution reforms than countries in which banks are thought to exercise less power.
This observation goes directly against the predictions made by the structural business power
explanations reviewed in Section 2.5. Even though it may initially appear intuitive that economies
with larger, and hence potentially more disruptive, banking systems would implement stronger

measures to contain them, much of the existing political economy literature argues that financial

22 The sliding scale goes from red (lax) - orange (lax) - yellow (stringent) - green (stringent) to show an illustrative

spectrum.
The UK is more difficult to classify, governing under a rare conservative-liberal coalition in a majoritarian
party system.
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Theoretical .
. France Germany Switzerland UK
explanation

VoFC: Financial
system

Party system

Governing coalition

partisanship

Table 2.1: Predicted regulatory outcomes based on exogenous indicators: financial system,
governing coalition partisanship and party systems, sliding colour scale from green (predicts
stringent regulation) to red (predicts lax regulation)

)

regulatory policy is driven by the interests of banks. Table 2.224 provides indicators for banks
structural power, such as their importance to the economy (gross value added (GVA), employment),
sector concentration, size, internationalisation and financial centre importance. They show that
Switzerland?® and the UK are considerably more dependent on their banking sectors than France
and Germany on these measures. The structural power literature would therefore predict that
France and Germany are able to impose more stringent regulation on their large banks than

Switzerland or the UK.

Structural business .
France Germany Switzerland UK
power measures

GVA contribution of

. . 4.30%
financial services sector
Workforce employed b;
. PIOYEEDY 5 90%
financial sector
Bank C trati
ank Concentration 14%, 62%

(top 3, top 5)

Total assets of G-SIBs
as multiples of GDP
Bank International-
isation of G-SIB assets

Financial Centres

2.2 times

] Frankfurt: 11
Index ranking

Predicted .
Stringent
regulatory outcome

Table 2.2: Predicted regulatory outcomes based on measures of bank structural power, sliding
colour scale from green (predicts stringent regulation) to red (predicts lax regulation)

24 Data for Eurostat for 2016 (n.d.-a, n.d.-b), own calculations from S&L for 2019 (n.d.), Oppolzer (2019, p. 176)
for 2016, French Bank Annual Reports for 2016, Long Finance for 2016 (2017, p. 4); Schoenmaker and Peek
(2014) for 2011

UBS’s 2023 takeover of Credit Suisse has reduced the number of Swiss G-SIBs to one. It may have conversely
exacerbated the TBTF problem in Switzerland, creating a financial institution twice the size of Swiss gross
domestic product (GDP) (see The Economist, 2023).
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Table 2.3 summarises the predicted outcomes and compares them with the actual regulatory
policy mix and its stringency. Structural reforms are qualitatively coded as stringent in Switzerland
and the UK due to clear ring fences that shield substantial portions of the affected banks’ business
units (see Section 2.1.1). Resolution reforms are classified using the RRI26 for 2010-2013 (Financial
Stability Board, 2021, pp. 122-126). Moreover, the speed at which countries implemented
resolution reforms is coded on a scale from pioneer (Switzerland) to laggard (France) based on

the temporal evolution of the RRI, also shown in Figure 2.2.

(Predicted) Reform

France Germany Switzerland UK
outcomes

VoFC: Financial
System

Party system

Governing coalition

partisanship

Structural business

Stringent

power
Instrumental business

Endogenous Endogenous Endogenous Endogenous
power
Ideational explanations

Endogenous Endogenous Endogenous Endogenous

(learning & expertise)

Structural reform
stringency

FSB Resolution
Reform Sub-Index 1

Resolution regime

RRI 0.55

. Quicker
adoption speed

Table 2.3: Comparison of theoretical prediction based on indicators and classifications, compared
to observed regulatory policy mix

It becomes clear that none of the explanations can account for the outcome. France, Germany
and Switzerland all have bank-based financial systems, yet exhibit different outcomes, with
Switzerland’s regulatory reform closer to the UK with its market-based financial system. France
and Germany implemented similar types of structural and resolution reforms, but were governed
by a socialist majority in a majoritarian party system and a conservative-liberal coalition in
a consensus party system, respectively. In fact, Switzerland and the UK as countries with
more powerful banking sectors have implemented more stringent structural reforms and adopted

resolution reforms more quickly.

26 RRI Sub-index 1, classifying “resolution powers and recovery and resolution planning”.
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Building on the inability of existing work in political economy to fully resolve the empirical
puzzle that motivates the research question Why did institutional settings with more concentrated
banking sectors adopt stronger requlatory reforms to address too-big-to-fail?, a literature gap
becomes evident. The valuable insights provided by previous scholarship remain partial. They
tend to account for outcomes in specific contexts, but without offering a generalisable framework
that specifies when particular mechanisms dominate. Comparative political economy has largely
examined the domestic politics of banking regulation, while IPE has also focused on global
standard-setting. Yet both are arenas in which the regulation of too-big-to-fail banks is shaped,
and they would benefit from analysis within a single framework. This limitation underscores the
need for a theoretical approach that can systematically integrate these insights.

At the same time, the role of the public and the backlash against banks have been neglected.
The possibility that regulation, and in particular structural reform, is at least partly a response to
public demands after the GFC is not examined sufficiently by the political economy literature.?”
Moreover, it is surprising that in a policy area as technical as financial regulation, the focus is still
on politicians and policy is viewed as extremely responsive to the interests of competing interests.
This merits greater theoretical attention to the role of bureaucratic and technocratic actors in
the policy process. The role of ideas, and in particular the crisis diagnoses that actors derive and
the policy preferences they form as a result, has not been considered sufficiently outside of the
IPE literature.

To address this, Chapter 3 develops a comprehensive theoretical framework rooted in the
concept of veto points. By linking institutional configurations to the distribution of power among
political and bureaucratic actors, the framework generates clear expectations about which actors
are decisive under conditions of high salience and how their preferences and strategies interact
with business influence. This framework not only integrates existing insights, but also provides
the means to adjudicate between them by situating the exercise of business power within the
institutional arenas where regulatory struggles unfold. It generates testable expectations about
which actors are empowered at the last veto point, how their preferences are formed, and hence
which theoretical explanations discussed in this chapter are most likely to determine policy

outcomes under which conditions.

2T A popular textbook on financial regulation argues that “it should come as no surprise that structural separation

has been implemented only at times when it was possible for legislators to harness widespread popular demand
for reform of the banking sector” (Armour et al., 2016, p. 505), echoing Coffee (2012).
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Theoretical framework and research

design

The empirical puzzle that has been established argues that existing explanations that focus
solely on the degree of business power, institutional constraints of policymakers or public policy
preferences cannot account for the variation across too-big-to-fail (TBTF) banking regulation.
This chapter introduces the theory of institutional veto points and bank business power and
proposes that examining the institutional settings in which political conflict over policy takes
place allows for a more nuanced understanding of the conditions under which each of these
approaches is able to explain regulatory outcomes. These varying institutional settings empower
different actors—politicians in government, bureaucrats, parliament and the electorate—and thus
structure the political conflict over policy.

The theory?® proposes that the way in which countries address the TBTF problem depends
on: (1) how political institutions structure political conflict between actors pushing for policy
change and those interest groups affected; (2) the policy diagnoses about the causes of the crisis
that shape actors’ policy preferences; and (3) the power resources of the most important actors
in the relevant political arena.

Applied to the policy area of TBTF banking regulation, the experience with bailouts of
large banks influences the political salience and policymakers’ diagnoses of the root of the
TBTF problem. This in turn affects politicians’ choices to prioritise domestic legislative action
and/or international coordination. When the regulatory process remains in the domestic arena,

political salience does not automatically translate into policy action. Rather, policy outcomes

28 The theory makes predictions about which political explanations and business power channels dominate under

which conditions. As such, it is both a “theory” in the sense that it provides a comprehensive explanation
and testable hypotheses for economic policymaking under high political salience as well as a “theoretical
framework” in the sense that it guides the research and its design in answering the more specific research
question posed (see Grant & Osanloo, 2014). The thesis refers to the theory as a “theoretical framework”
where more appropriate.
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depend on domestic institutional settings and the power resources of actors at the last veto
point. Alternatively, when international coordination is the overriding driver, politicians push the
regulatory initiative into international fora such as the Financial Stability Board (FSB).

This chapter first elaborates on the different institutional settings in which political conflict
about banking regulation occurs and how they empower different actors in Section 3.1. It then
outlines the sources of actors’ policy priorities under high salience in Section 3.2. The actors are
politicians in government, bureaucrats, parliament, the electorate and large international banks.
The theory thus posits that regulatory reform is both a function of (1) how the institutional
setting empowers different political actors at the last veto point in the order of agenda-setting
power, (2) how the crisis affects actors’ preference formation, and (3) the banks’ contingent source
of influence over the political actors.

The case selection and the methodology for testing the theory in the remaining thesis are

explained in Sections 3.3 and 3.4, respectively.

3.1 Institutional veto points and bank business power

The theory of institutional veto points and bank business power proposes that banking regulatory
policy after the Global Financial Crisis (GFC) is a result of political struggle between banks and
various political actors over the policy response to the problems exposed during the crisis. The
outcome of this struggle depends on the contingent preferences of the most powerful actors. Actors’
power resources as well as preferences are not given a priori, however. Instead, power is conferred
on the actor at the relevant last veto point in the policy process, which is determined by the
institutional setting in which this political conflict takes place, defined by de jure (constitutional)
rules and de facto rules from electoral results and party systems (where applicable). The position
of the last veto point is relevant, as it determines whose political preferences for regulatory policy
ultimately count. Moreover, the channel of banks’ business power vis-a-vis this actor varies
significantly.

This theoretical framework is an extension of Ellen Immergut’s essay on the ‘rules of the game’
(1992; see also 1990). The theoretical propositions put forward therein, originally formulated to
explain national health insurance policy, are highly applicable to this study of banking regulatory
reform and to explain how constitutional and electoral institutions in different political systems

determine the ability of change agents and interest groups to obtain (or block) desired policy
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outcomes. According to Immergut, policymaking occurs in different political arenas, which depend
on the location of veto points in the process. Depending on parliamentary majorities and electoral
systems, the effective points of decision are in either the executive or parliament. The possibility
of popular referenda to override parliamentary decision moves the effective veto point to the
electoral arena. For interest group power, “specific institutional mechanisms structure the decision
process in a given polity, and by so doing, provide interest groups with different opportunities for
influencing political decisions” (1992, p. 66).

It is worth clarifying the distinction between wveto players and wveto points: George Tsebelis’
(2002) veto player framework conceptualises veto players as individual or collective actors whose
consent is required for policy change, such as presidents, coalition parties, or constitutional courts.
The key insight of this framework is that the number and ideological distance of veto players
determine the “winset” of the status quo, and thus the likelihood of policy change or policy
stability. Moreover, there are actors that act as “agenda setters”, depending on the way political
institutions sequence veto players. By contrast, Immergut’s “rules of the game” approach does not
focus primarily on actors, but on veto points, which are institutionally embedded junctures in the
policy process where change can be blocked. Crucially, whereas Tsebelis emphasises the structural
role of actors with formal decision-making power, Immergut highlights the dynamic interaction
of institutional rules and political alignments in producing opportunities for obstruction. Thus,
in Immergut’s account, small changes in electoral outcomes or procedural rules may shift the
location and salience of veto points, even if the formal set of veto players remains constant.

The following will draw on the ‘rules of the game’ where appropriate and point out where
the theoretical framework differs. In the theoretical framework, the main relevant institutional
settings are direct democracy, direct parliamentary rule, semi-presidentialism and international
standard-setting. To illustrate this more concretely, Figure 3.1 summarises the four proposed
institutional settings, the last veto points and empowered actors, as well as the predicted power
sources.

The four different institutional settings are listed in the leftmost column. The second column
predicts the last veto point in each institutional setting, as determined by the prevalent political
institutions, i.e. the de jure (constitutional) rules and de facto rules from electoral results and party
systems. Crucially, the international standard-setting arena is much more weakly institutionalised
and thus does not have a predetermined veto point. To elucidate the location of this last veto

point (coloured in red), the relevant actors are listed in descending order of their institutional
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Institutional Last veto Political actors Actors’ de facto power Bank source of Case  Regulatory outcome:
setting point (by agenda-setting power)  source influence Policy mix
- Government politicians| [Political-bureaucratic Structural power "TBTF reform":
Direct - Bureaucrats preference homogeneity. pow n Strong resolution and
democracy - Parliament Electoral majorities Instrumental power structural reform through
Electorate - y - Electorate Issue attention (salience) < Bank popularity enforcement (2011)
Direct - Government politicians| [Political-bureaucratic Structural power "Lex Deutsche Bank":
irec - Bureaucrats preference homogeneity P w=  Selective structural
l::;ellamentary Parliament— y - Parliament Electoral majorities < Instrumental power o reform and weak
resolution (2013)
. - Government politicians| |Political-bureaucratic
) -« " I
Semi- Exccutive = l{— Bureaucrats } {Preference homogenelty} Structural power 1 ‘Status quo SYmbOIISm ;
residentialism L ‘Weak resolution and
P structural reform (2013)
International coordination Expertise and " . -
. - Bureaucrats . o . oo 'Status quo innovation":
International and community-building community-building ;
. Unclear o p . . FSB  Resolution standards and
standard-setting . . Political-bureaucratic Financial sector e
- National executives . B . s bail-in (2011/2015)
preference homogeneity competitiveness

Figure 3.1: Overview of institutional settings and the veto point, power sources, bank sources of
influence, corresponding cases and regulatory policy mix

agenda-setting power in the third column with their de facto power sources shown in the fourth
column. Political actors that do not feature in the decision-making process, as they have no veto
role and therefore sit after the last veto point, are greyed out. The fifth column then lists the
potential sources of influence of banks to impact the policy outcome at each veto point.

For the three domestic institutional settings, the actors are listed in descending order of
their institutional agenda-setting power in column three, these being government politicians,
bureaucrats, parliament, and the electorate. In most democratic systems, the political component
of the executive is in charge of proposing new legislation, which is then substantiated and
drafted by the bureaucracy. This disaggregates the “executive” into its political and bureaucratic
components. This is crucial, as the executive is only powerful enough to pass policy against the
potential opposition of banks if politicians and bureaucrats share the same preferences regarding
regulatory policy (“political-bureaucratic preference homogeneity”).

In direct democracies, laws can be vetoed by the electorate via referenda. This effectively
moves the last veto point to the electorate, whose de facto power source is its (collective) issue
attention. For a referendum to be successful in overturning the executive’s and legislature’s
policies, the issue must be of sufficient political salience and a large portion of the electorate must
be invested in it. Interest groups can hope to influence the electorate’s preferences only if they
are sufficiently ‘popular’ at the time, i.e. have a good standing in society. As with other last veto
points, the electorate does not actually need to veto the policy in order to exercise this power.
Rather, actors that rank before the electorate in the order of agenda-setting power anticipating

the electorate’s preferences can be sufficient for other actors to pass the desired policy.
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In institutional settings where a policy’s passing in parliament is not a given, due to shifting
electoral majorities, fragmentation through political coalitions or weaker party discipline (direct
parliamentary rule), parliament becomes the last veto point. Its ability to pass policy against
the potential opposition of banks is de facto dependent on the electoral majorities prevailing,
both at the time and also in parties’ political positioning for future elections. At this veto point,
banks’ ability to influence policy depends on their instrumental power over MPs or parliamentary
groups. The focus here is on instrumental power, which can take the form of lobbying and
personal connections, as opposed to structural power because MPs are generally less concerned
about the wider (economic) impact of their policy preferences than the executive. However, MPs
are concerned about the economic impact of banks on their local constituencies, for instance,
equipping banks with greater influence (“hyper-local structural power”).

In semi-presidential systems, in which a directly elected president shares executive power with
a prime minister and cabinet responsible to parliament, the executive itself usually constitutes the
last and effective veto point.?’ This is most reliably the case where the executive enjoys a stable
parliamentary majority and party discipline is in force. (In France, periods where this is not
the case are referred to as ‘co-habitation’.) In this case, the majority of Members of Parliament
(MPs) cannot be expected to vote against the executive decision and “the executive arena will
remain the effective point of decision” (Immergut, 1992, p. 65). Immergut originally termed
settings where the “executive government was able to make and enforce policy decisions with little
probability of veto at later points in the chain” as ‘majority parliamentarism’ (1992, p. 78), based
on Nyman’s classification of Sweden after 1932 (1947). In order to adapt the classification of this
setting more clearly to modern political settings, such as France’s Fifth Republic with a powerful
President, this thesis instead applies the term ‘semi-presidentialism’. This term more clearly
encapsulates the strong role of the president and the executive, whereas ‘majority parliamentarism’
may mislead by putting the nominal emphasis on parliament. It is noted that this nominal
clarity comes at the expense of conceptual precision, since the mechanisms attributed to this
institutional setting hold most clearly in settings without ‘co-habitation’. As will be discussed
more closely in the case chapter in Chapter 6, the period around 2013 under President Hollande

qualified as one in which the executive enjoyed a stable parliamentary majority. Banks derive

29 A semantic, rather than substantive, difference is that Immergut would classify semi-presidentialism/majority

parliamentarism as a setting with no veto point. Given that with no other veto points the executive could
“block” policy change by not introducing any (meaningful) legislation, this theoretical framework instead
classifies executives as veto points, and in the case of semi-presidentialism/majority parliamentarism as the
last veto point.
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their influence over the executive’s policymaking by convincing politicians, bureaucrats or both
that the activities potentially affected by regulation are structurally important to the economy.
In semi-presidentialism, the main determinant of policy change or stability is hence the conflict
between a (unified or divided) executive and the structural power of banks.

This emphasises the role of agenda-setting power introduced by the theoretical framework:
in all settings, except international standard-setting, the executive introduces legislation, which
needs to be approved by parliament and may be subject to a popular referendum. On the one
hand, this gives greater power to the actors that sit earlier in the sequence of agenda setting.
On the other hand, these actors need to each anticipate the preferences of any veto points that
come later in this sequence, since any policy change may still be vetoed at that point, giving the
largest power to the last veto point. This is in line with the conception of political decisions as
“sequences of decisions made by different actors at different institutional locations” (Immergut,
1992, p. 63).

There are also institutional settings in which the last veto point cannot be clearly determined.
These are more weakly institutionalised settings, such as international bodies for standard-setting,
an example of which is the FSB. These bodies mostly operate on the principle of decision-making
by consensus and without legally enforceable policies. As a result, there are no clear de jure or de
facto rules about who holds the final veto power. Standard-setting bodies normally have plenaries
or steering committees which represent national authorities from the member jurisdictions which
endorse the final policy standards, giving them no clear veto power as the endorsed policy
standards are not enforceable and there are few (non-reputational) costs to endorsement without
implementation. The technical work is done in working groups or committees, involving national
bureaucrats who come up with and negotiate standards. Neither are formal agenda-setters: the
national authorities often provide vague mandates, while bureaucrats have a large degree of
autonomy and flexibility in designing the fundamental shape of policy standards. Since no clear
order of agenda-setting power can be established, no last veto point exists. This leads to multiple
avenues for business to influence both bureaucrats and national executives, both with “soft power”
tools: providing expertise to the deliberations of bureaucrats, which need to take into account
national considerations about their financial sector ‘competitiveness’. Given the lack of a final
decision maker to potentially drive policy change, the outcomes here are expected to be heavily

shaped by interest group influence.
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In order to illustrate how the theoretical framework informs the cases and outcomes discussed
in this thesis, the two right-hand columns in Figure 3.1 show the corresponding empirical cases
and observed regulatory policy mix. The outcomes can not be deduced through this framework
alone, but are explained in combination with an analysis of actor preferences and power sources
in the empirical case chapters. The empirical cases chosen are paradigmatic for each institutional
setting and exhibit different regulatory policy mixes, each explained by its different configuration
of the last veto point, the actors’ de facto power sources and different type of bank influence
that acted upon them (see Section 3.3 for the detailed rationale for the case selection): In
Switzerland’s direct democratic setting, the issue attention of the public combined with unpopular
banks led to TBTF reform through strong resolution and structural reform through supervisory
enforcement. Germany is a prime example of direct parliamentary rule in which shifting electoral
majorities in parliament left it vulnerable to the instrumental power of small banks, resulting
in a “Lex Deutsche Bank” that applied selective structural reform. France was a setting of
semi-presidentialism (without ‘co-habitation’), where the executive’s lack of political-bureaucratic
preference homogeneity enabled the banking sector’s structural power to force a regulatory law
that can be described as “status quo symbolism” with weak resolution and structural reform. The
FSB is the epitome of an international standard-setting body without a pre-defined veto point,
where national executives prioritised their financial sectors’ competitiveness and bureaucrats were
influenced through international banks’ provision of expertise to develop a policy outcome of
“status quo innovation” through the invention of bail-in standards.

The theoretical framework established here expands on the ‘rules of the game’ by adding
new aspects of power sources, institutional settings and actors that provide a comprehensive
explanation of post-crisis bank regulatory reform. While the actors and outcomes described apply
specifically to this concrete empirical setting, the theory is broad enough to potentially be applied
to other policy areas beyond banking regulation. First, it is more precise about the sources
of “interest group power”. For Immergut (1992, p. 66), interest group power is predominantly
a function of the relationship of these groups to the political system and the receptivity of
political institutions to political pressures via institutional mechanisms. Though crucial, this also
under-specifies other important sources of interest group power in different political arenas, such
as their popularity among the public or their capacity to provide expertise. Second, the proposed
theory disaggregates the “executive” into politicians and bureaucrats. Although Immergut (1992,

p. 62) dismisses the relevance of bureaucrats for the case of health policy, bureaucratic preferences
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and power here constitute a crucial explanatory variable. Further, this disaggregation into two
separate actors introduces a variable of actor power called “political-bureaucratic preference
homogeneity”, which describes the extent to which the executive internally shares similar policy
preferences. This further specifies the power resources of the executive to obtain its policy goals.
With the increase in actors in the model, it is conceptually useful to specify who the actors
at each veto point are and also to construct a sequence of agenda-setting power. Lastly, the
framework adds another institutional setting to the three domestic settings of direct democracy,
direct parliamentary rule and semi-presidentialism, namely international standard-setting. This
highly relevant arena brings with it its own set of power dynamics.

This section has discussed the institutional framework of actor power, including the de facto
power sources of actors and other variables in deliberately abstract terms. The specific nature of,
for instance, banks’ structural, instrumental, ideational business power and popularity will be
discussed in more detail in the empirical case chapters. The next section moves on to the sources

of actors’ actual regulatory preferences.

3.2 Crisis experiences and actors’ regulatory preferences under

high salience

The institutional framework does not in itself make any predictions about actors’ actual preferences
for regulatory policy design, merely which actors can translate these preferences into policy
outcomes and how they can do so. This section thus discusses more specifically the determinants
of actors’ policy priorities following the GFC. For the purposes of this framework, the main
relevant groups of actors are again simplified into the executive (politicians from governing parties
and bureaucrats), parliament, the electorate and (large international) banks. While actors may
have some fundamental preferences with regard to financial regulation, in such a complex policy
area, external factors condition actors’ more precise policy priorities. More specifically, actors’
policy priorities are strongly influenced by their experience with bank bailouts, the resulting
political salience of the TBTF problem, the policy lessons and problem diagnosis and the degree
of policies’ international spillovers.

The post-crisis agenda of addressing TBTF is shaped heavily by the extent to which their
individual experience with bank bailouts upset actors’ beliefs in the pre-crisis banking system.

The act of bailing out big banks is the publicly most visible manifestation of the TBTF problem
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and leaves a lasting impression on all actors: voters and taxpayers, the politicians who are
compelled to commit this politically unpopular measure, bureaucrats tasked with designing and
implementing the bailout programmes, and the banking industry, whose business models are
revealed as flawed.

Another aspect of the crisis experience, during and in the immediate aftermath of the GFC,
pertains to scandals that can have a similar effect on actors’ perception of TBTF. Large banks’
scandal-prone behaviour might similarly affect how actors view their ability to flaunt the rules to
the detriment of taxpayers, bank customers or the general public (for example, Deutsche Bank in

Germany or UBS in Switzerland).
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Figure 3.2: Total government capital injections to financial institutions, 2008-2009 (US$ bn)
(from Barth et al., 2012, p. 279)

Figure 3.2 demonstrates the difference in the size of GFC bailouts that went to the world’s 50
biggest banks by assets. Switzerland spent only slightly more on crisis bailouts than France as a
share of the countries’ respective gross domestic product (GDP), but the entirety of its bailout
capital injections went to UBS, its largest bank. In France, although a large portion of its bailouts
were injected into its largest banks, a lot of capital also went to smaller banks such as Credit
Mutuel and Groupe Caisse d’Epargne. Importantly, this was done as part of a bank support plan
partially carried out by the industry to support ailing members through a national scheme. In
order to “avoid stigmatizing any one particular bank, all six [banks| agreed to be recapitalized
simultaneously through the Société de prise de participation de I'Etat” (Woll, 2014b, p. 434).
Even though this avoidance of stigmatisation was aimed at the financial markets, it also worked

to avoid a bailout stigma in the eyes of policymakers. In Germany, the minority of bailout money
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went to one of its largest banks, namely Commerzbank, and instead went to medium-sized banks.
Most notably, Deutsche Bank, by far the country’s largest financial institution, did not require
government support. Germany is unique in this respect among the cases. For size comparison,
capital injections to financial institutions classified as part of the world’s 50 biggest banks by
assets as a share of 2008 GDP were 1.1% in Switzerland and 0.6% in both France and Germany.

The theory proposes that the nature of the crisis bailout programmes, whether they were
aimed mostly at the largest banks and whether they stigmatised specific banks, shape actors’

policy priorities as follows.

3.2.1 The executive: Government politicians and bureaucrats

The broad basis for the regulatory preferences for both parts of the executive, government
politicians and bureaucrats, is similar. In the area of banking regulation, the executive is most
concerned with policies’ consequences for economic performance and public finances. Government
politicians have an incentive to maximise their chances of re-election, and this is best achieved by
ensuring the continued availability of credit to the real economy. At the same time, they are also
judged on their ability to control public finances and the use of taxpayer money. Bureaucrats
(including in finance ministries, regulatory agencies and central banks) share this goal, albeit
due to their professional mandate as opposed to electoral considerations. This leads to two main
priorities in their interpretations of the policy imperative following banking crises and different
experiences with the TBTF problem. Where large banks are crucial for domestic lending, the
executive has less of an incentive to put forward regulation that would constrain banks’ ability
to fulfil this function. This also means that if large banks are not the predominant provider of
credit, TBTF banks can be targeted more easily without fear of restricting credit.?® At the same
time, the executive’s consideration needs to be balanced against the prudent management of
public finances. Where crisis bailouts were costly to taxpayers, the incentive is greater to address
the problem through TBTF regulation and try to prevent the future need for bailouts. More
concretely, attention to credit provision alone would in theory lead to infinite willingness to create
moral hazard through a “TBTF subsidy”, which is counteracted by the policy incentive to protect
public finances. The above explains why structural power is the most relevant source of banks’

influence.

30 That is, the incentives of government politicians align with the predictions made by the Varieties of Financial

Capitalism (VoFC) literature. However, it adds some nuance to VoFC predictions by focusing on the distinction
between the role of large and small banks. All cases studied in the case chapters are bank-based financial
systems (see Section 3.3).
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There are two distinguishing features between the two components of the executive, which
explain why government politicians and bureaucrats do not always share the same regulatory
preferences, i.e. may not necessarily demonstrate “political-bureaucratic preference homogeneity”.
First, government politicians’ crisis learnings and preferences are more explicitly informed by

t.31 However,

their political ideology and whether they form a left- or right-leaning governmen
when in government, the determinants of government politicians’ policy priorities outlined above
tend to dominate over ideological considerations. Second, in contrast to bureaucrats, government
politicians also need to be mindful of the public’s perception of the policy problems. For
instance, even though the French rescue programme was actually beneficial for the state’s finances,

government politicians take into account that the bailouts were publicly seen as a large expense

for taxpayers.

Preferences regarding domestic and international regulation

The executive also needs to decide whether they prefer regulation to be advanced through
domestic legislation or international standard-setting. This preference is driven by the extent to
which an issue area is characterised by international spillovers and externalities, i.e. whether the
effectiveness of a policy solution depends on its (similar) adoption elsewhere. For areas where
these spillovers are large, bureaucrats and government politicians naturally prefer international
coordination. Where these spillovers are small, due to the slowness of the international process
and its drawbacks in needing to agree a one-size-fits-all solution for wildly different banking
sectors, they prefer to enact faster domestic legislation that can be tailored to the domestic
banking sector.

The main determinant of the degree of international spillover and bureaucratic preferences
for international coordination are home-host dynamics and international exposure. Table 3.1
summarises the predicted preferences of bureaucrats in banking sectors that score high and low
on these variables.

The first variable is foreign bank presence in the domestic banking sector. Simply put,
if a jurisdiction is a significant host to international banks, then it is in that jurisdiction’s
interest to mitigate financial stability impacts from foreign firms through harmonisation of strong
international regulation. In contrast, if the market share of foreign-owned banks is low, then this

incentive is diminished. The second variable is the internationalisation of domestic banks. If

31 For instance, President Hollande’s socialist government’s political programme in France was based on a

programme that was more critical of banks than the conservative-liberal coalition in Germany.
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internationalisation is high, the financial stability of domestic banks is more dependent on foreign
markets and there is greater incentive to reduce the dependence of domestic financial stability on
international markets. Conversely, if banks are primarily active in the domestic market, there is

less incentive to do so and to risk restricting domestic credit provision.

Foreign bank presence in domestic banking sector

Low High
Internat- Low/medium  Domestic action International coordination
ionalisatio.n Reduce exposure International coordination and
of domestic High to  international reduce exposure to interna-
banks markets tional markets

Table 3.1: Executive’s preferences by internationalisation and foreign bank presence in domestic
banking sectors

Within the international standard-setting process, similar structural factors determine the
policy preferences of national executives. The main avenue to influence national executives is to
convince them that far-reaching international standards would hurt their ‘competitiveness’. In
the international arena, bureaucrats’ (who are not necessarily the same as in domestic settings)
interest is in finding policy solutions that are acceptable across members and build communities

that support them.

3.2.2 Parliament

MPs are a heterogeneous group that consists of MPs from government and opposition parties.
Although the preferences of the former are often aligned with government politicians to advance
their governments’ agenda, this is not necessarily the case. Since MPs have an interest in
maximising their personal chances of their re-election, they may take positions that are not driven
by the functional or structural impacts (as is the case of the executive), but instead by their
narrow appeal to voters. For instance, when banks are unpopular, left-wing MPs in particular take
more radical stances regarding banking regulation, even when their own party is in government.
Moreover, for this reason, MPs take a more holistic view of public opinion and may also respond
to other factors, such as banks’ non-crisis-related scandals.

This similarly applies to opposition MPs, who are more likely to oppose government policy.
Their ability to influence government policy differs fundamentally from that of MPs belonging
to the governing party: instead of lobbying party colleagues or advocating for their preferred

positions in the relevant parliamentary committees, the opposition must advocate for its position
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more publicly. Their impact on government policy is more pronounced depending on the political
salience of the issue area and the timing of elections. In the run-up to elections, governing parties
are more likely to be responsive to opposition agenda-setting.

MPs are resource- and information-constrained compared to the executive. As a result, they
are more likely to be subject to the instrumental power of banks. This instrumental power is
exercised by financial support or by providing expert information on complex topics. Moreover,
where banks are locally anchored in the constituencies of MPs, either through personal connections
or through the provision of credit to the local economy, they can exercise a type of “hyper-local

structural power”.

3.2.3 The electorate

Depending on the nature of the bailout programmes and the more negatively they are covered in
the press, the more politically salient TBTF is among the electorate. This is more concretely
viewed as the degree of attention that the public pays to the issue of banking regulation. If
bailouts did not feature as a traumatic episode during a country’s crisis experience, issue attention
is correspondingly lower. Another factor determining issue attention is the degree to which
specific TBTF banks were stigmatised during the GFC and the bailout programmes. Similarly
to parliament, the electorate can additionally respond to non-crisis-related news stories such as
banks’ scandals. Compared to the political actors described so far, the electorate has the least
defined preferences regarding the desired shape of the policy outcomes.

Political salience and issue attention are unidimensional variables, explaining that the ability
of banks to influence the electorate is limited. Since banks’ popularity is a product of the crisis

narrative in the media, there is little capacity for banks to influence negative public attention.

3.2.4 Large international banks

Banks are arguably the least homogeneous actor in this framework, and the focus of the theoretical
framework is on the largest international banks that are the primary target of TBTF regulation.
Banks can be separated into banks that were and were not bailed out by their governments.
Banks are aware of the political salience of their status as TBTF entities following bailouts. Their
instrumental power is diminished after receiving bailouts; merely opposing regulation flat out is
often not a viable option. As a result, bailed-out banks are more likely to cooperate with the

regulatory process in order to avoid more punishing regulation.
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Banks prefer regulation through international standard-setting as it ensures that they are
not put at a competitive disadvantage vis-a-vis foreign competition. Moreover, it is easier to
exert influence on negotiations in these technocratic fora, because banks have a crucial resource
in the form of their expertise and knowledge about their own businesses, which can be especially
useful when other tools of corporate influence are relatively diminished after crises. However,
when political salience is high and business power is diminished, banks are less able to push for
the regulatory process to be shifted to international fora.

Large international banks generally oppose regulatory overhaul of their business models,
but can recognise that accommodation of political and bureaucratic demands can avoid even
more radical regulatory change. Smaller banks are, naturally, not the targets of TBTF reforms.
However, they prefer not to be included in regulatory measures that challenge their business

models.

3.3 Case selection

The empirical cases are selected to represent four different institutional settings in which political
conflict takes place. Given the theoretical framework’s hypotheses about how institutionally-
determined veto points empower different political actors, the goal is to select cases that cover
the greatest variety of institutional settings possible. The cases analysed are three domestic
settings and one international setting: direct democracy (Switzerland), direct parliamentary
rule (Germany), semi-presidentialism (France) and international standard-setting (FSB). Since
the theoretical framework is formulated to allow the broadest explanatory power possible, it is
applicable not only to domestic contexts but to all arenas in which regulatory policy is designed,
including within an international standard-setting body. This should not distract from the general
comparability of these settings: to evidence the importance of how institutional rules determine
the last veto point, the thesis also benefits from including an institutional setting in which no
definitive last veto point is present and how this influences the policymaking process. Here, the
FSB is the most important case as the international body tasked with creating standards for
TBTF banking regulation. The cases are presented in descending order according to the number
of veto points: beginning with Switzerland, where the executive, parliament and electorate are

veto points, and concluding with the FSB, where no clear veto point exists.
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The representative selection of domestic cases for each institutional setting is sense-checked
against the VAPS veto points dataset by Immergut et al. (2021), which codes veto points for
49 countries. For the relevant time period in the early 2010s, their coding under the relevant
conditions agrees with the identification of last veto points in this thesis.?? In Switzerland, the
two houses of parliament are veto points depending on party discipline. The electorate, however,
can reject a bill passed by parliament and is thus a veto point. This makes it a prime example of
a direct democracy. In Germany, the constitution does not foresee referenda at the federal level.
The situation in parliament is more complicated: the Bundesrat (upper house) is a veto point if
the government coalition does not enjoy a majority among the Lander-governments. This was not
the case for the conservative-liberal coalition under Angela Merkel before the federal election of
2013. In the Bundestag (lower house), the need to coordinate across three parties, in particular
ahead of the federal election, and parliament’s stronger role in designing legislation make it a
veto point. In France, the Senate (upper house) is not a veto point since it cannot reject a bill
and the National Assembly (lower house) is not a veto point if the government has an absolute
parliamentary majority (no ‘co-habitation’). Similarly, the electorate through referenda is only
a veto point if there is no presidential majority, given that referenda require approval by the
President and both houses of parliament. With a strong government majority under President
Hollande, parliament and the electorate did not constitute effective veto points and made France
an example of semi-presidentialism (without ‘co-habitation’).

For the domestic settings, the selected cases are the most important financial centres with
bank-based financial systems: France and Germany are the two largest economies in Europe and
host the two largest banking centres in the euro area, Paris hosting four Global Systemically
Important Banks (G-SIBs) and Frankfurt being home to one. This means that both countries have
a disproportionate impact on policymaking in the European Union (EU) and beyond. Switzerland,
sitting outside the EU, is a smaller economy but is heavily specialised in financial services and
banking (Mach & Trampusch, 2011), hosting two financial centres (Zurich and Geneva) that
were home to two G-SIBs during the post-crisis period under investigation.?® With the domestic
cases, the research design holds constant the broad institutional setup of the cases’ economies

and financial systems. None of the three domestic cases is classified as a liberal market economy

32 Note, again, that Immergut et al. (2021) would not generally code the executive as an effective veto point, but

given the executive can decide whether to initiate legislation, the executive is always considered a veto point
in this theoretical framework.

UBS’s 2023 takeover of Credit Suisse has reduced the number of Swiss G-SIBs to one. It may have conversely
exacerbated the TBTF problem in Switzerland, creating one financial institution twice the size of Swiss GDP
(see The Economist, 2023).
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(Culpepper, 2008; Hall & Soskice, 2001) and their financial systems are broadly classified as
bank-based financial systems (Hardie & Howarth, 2013b; Howarth, 2013; Mach & Trampusch,
2011). This allows the design to control for and rule out one of the most prominent explanatory
variables generated by the VoFC literature (Hardie & Macartney, 2016).

Selecting cases from bank-based financial systems also ensures that the design controls for
explanations that are based on the different impact of policies on banks’ businesses. Figure 3.3
shows European, United Kingdom (UK) and United States (US) G-SIBs’ share of non-interest
income as a (crude) measure of their reliance on the trading and investment business. G-SIBs in
France, Switzerland and Germany as well as the UK are all universal banks with diversity in their
reliance on retail/lending and investment/trading activity, but none are primarily investment
or custody banks such as the US banks on the right end of the chart. With respect to the
classification based on the VoFC literature, the study uses the method of most-similar design,

with variation on the dependent variable across the cases (Seawright & Gerring, 2008).
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Figure 3.3: 2015 share of income derived from non-interest sources of European, UK and US
G-SIBs (from Bell & Hindmoor, 2018, p. 13)
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The domestic case selection eliminates explanations based on governing coalition partisanship
or party systems (Ganderson, 2020b). Structural reform and resolution laws were passed by

parties of different ideologies (see Figure 3.4)34. All cases exhibit different party systems.

34 Expert reports in green (FR/DE: Liikanen report; CH: Siegenthaler report, UK: Vickers report). National

structural reform and resolution laws in red (FR: “Law No 2013-672”, DE: “Gesetz zur Abschirmung von
Risiken und zur Planung der Sanierung und Abwicklung von Kreditinstituten und Finanzgruppen”; CH:
“TBTF legislation”; UK: “Banking Reform Act 2013”). National resolution laws in blue (FR: “Law No 2013-
672”7, “Ordinance No 2015-1024” ; DE: “Restrukturierungsgesetz”, “Sanierungs- und Abwicklungsgesetz”; UK:
“Banking Act 2009”, Amendment of “Banking Act 2009”), EU Bank Recovery and Resolution Directive (BRRD)
and Single Resolution Mechanism (SRM) Regulation as blue dashed line.
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Figure 3.4: Timeline of expert reports, legislation and parliamentary majorities
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France and Germany have introduced similar versions of structural reform yet differ in
important respects such as banking sector internationalisation and fragmentation (Hardie &
Howarth, 2009). Switzerland has the most internationally-orientated and concentrated banking
sector, yet implemented more stringent structural reform and resolution rules for its two G-SIBs.
This controls for explanations that rely on bank internationalisation or actor plurality as a
measure of structural power.

The policy processes in the EU, UK or US are not examined on their own, but the empirical
case chapters refer to the respective policy developments where relevant: the EU due to its
importance to the domestic debates in France and Germany, in particular the Liikanen bank
structural reform proposals; the UK due to the prominence of its banking sector and interventionist
structural reform outcome; the US as home to some of the world’s biggest banks and a policy
pioneer in adopting the Volcker Rule and the Single Point of Entry (SPE) resolution strategy.
In particular, the policy process in the FSB is heavily influenced by Anglo-American ideas and

developments.

3.3.1 Outlook on empirical cases

The four empirical case chapters demonstrate the theoretical mechanisms at work, one for
each setting of direct democracy (Switzerland), direct parliamentary rule (Germany), semi-
presidentialism (France) and international standard-setting (FSB).

Direct democracy in Switzerland presents one extreme of the outcomes, where the bailout

experience not only made TBTF banks more politically salient but crucially also created a shared
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crisis lesson between politicians and the bureaucracy. Coupled with a strong role for a prominent
expert (stakeholder) commission and Switzerland’s referendum instrument, this resulted in a
strong reform.

Direct parliamentary rule in Germany sits in between the cases. With parliament as the last
veto point, regulatory reform had to be attentive to the preferences of MPs. On the one hand, this
meant that an executive—government politicians as well as bureaucrats—that preferred resolution
reforms passed a domestic structural reform measure to accommodate (opposition) MPs. On the
other hand, due to the strong instrumental power that small (savings) banks exercised on many
MPs and the timing of bank scandals, this was focused on only the largest bank. Hence, despite
the German crisis being one of medium-sized banks, limited structural reform focused exclusively
on the largest bank.

Semi-presidentialism in France demonstrates another extreme of the outcomes. Here, the
crisis bailout experience turned banking regulation into a politically salient topic but did not
create a shared diagnosis among parts of the executive that TBTF presented a problem to be
fundamentally reformed. This lack of preference homogeneity among bureaucrats and the newly
elected government, coupled with a weak role for parliament and electoral preferences, led to
weak reform.

The FSB illustrates the dynamics in an international standard-setting context, where yet
another set of institutional rules prevails. The chapter shows how, in the absence of a decisive veto
point, the prevailing source of influence for banks is its provision of expertise. The bureaucrats
quickly dismissed structural reform as a solution, and instead banks together with a group of
lawyers, regulators and central bank officials created a group that advocated for ‘bail-in’ debt as
a market-friendly policy solution that sought to preserve the business models of global banks.
An epistemic community emerged that resulted in “status quo innovation” in the form of global

resolution standards.

3.3.2 Alternative explanations

The theory of institutional veto points and bank business power makes predictions for the relevant
veto points and power sources for each institutional setting. In order to demonstrate that
alternative explanations cannot account for the observed regulatory policy outcomes, this section

discusses a number of alternative explanations for the domestic institutional settings.
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Starting with the role of public issue salience and the unpopularity of banks, the GFC and
subsequent bailouts made (large, TBTF) banks unpopular across the empirical cases. This could
lead to the expectation that public demands for regulation would lead to strong regulation in all
cases to fulfil this demand.

In fact, candidates in the French presidential and German parliamentary elections in 2012 and
2013, respectively, both aimed to capitalise on the public backlash against banks in their electoral
campaigns and policy proposals. However, only in the direct democratic setting in Switzerland
is the electorate the last veto point through the referendum threat, thereby leading to policy
implementation of this public sentiment. Had the electorate or public policy preferences been the
deciding explanatory variable in all cases, a similarly strong TBTF reform to that in Switzerland
would be expected in France and Germany.

If parliament had been the last veto point in all cases, then the nature of electoral majorities,
parliamentary preferences and the instrumental power resources of banks would explain the
outcomes across all cases. In Germany’s setting of direct parliamentary rule this is the case.
However, in France, the Parti socialiste (PS) and its left-wing allies commanded a comfortable
majority in the National Assembly. Given their stated preferences towards the financial sector and
strong majority (substantiated in Section 6.2.5), banks would have found it difficult to successfully
lobby parliament after the bailouts and the expected result would have been a stronger regulatory
outcome. In Switzerland, by contrast, majorities are issue dependent given the fractured nature
of the country’s party landscape. There was a “cross-ideological coalition” across the extreme
ends of the political spectrum and majorities to overhaul the country’s well-connected banking
sector would have been difficult to assemble in the pro-business, bourgeois centre.

Finally, the preferences of the executive as the last veto point cannot explain the observed
outcomes across the cases except for France. In Switzerland, the structural power of banks is
by far the largest on a number of metrics and the executive alone would have hardly decided to
weaken its important financial sector given the international banks’ exit options to the degree
that it did without the threat of a referendum overturning their policy decision. The preference of
the German executive, with strong political-bureaucratic preference homogeneity, was to oppose
structural reform in its entirety, thereby being unable to explain the resulting “Lex Deutsche

Bank” targeting the country’s largest and structurally most powerful bank.
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3.4 Methodology: Process tracing

The GFC had a significant impact on economies around Furope and the world. The approach
chosen here shares Peter Gourevitch’s conviction that “[e]conomic crises, policy debate, and
political experimentation are surely somehow connected |[...] By examining what countries do,
by looking at how their responses vary, we can learn something about the countries themselves
and about the factors that lead them to choose particular policies” (1986, p. 19). Financial crises
allow researchers “to test the empirical implications of rival theories, which are often rather close
in practice” (Culpepper & Reinke, 2014, pp. 432-433).

The methodology used in the thesis is a qualitative comparative methodology, in which
the hypotheses arising from the theoretical framework are tested in two ways: cross-cases and
within-cases, with a greater emphasis on process tracing in the within-case analysis. The decision
for this methodology is driven by the nature of the research question, which is primarily a
“causes-of-effects” rather than an “effects-of-causes” question and therefore more suited to be
answered with a research approach that allows for a multivariate explanation (Goertz & Mahoney,
2012, ch. 3).

As described in Section 3.3, the case selection controls for some competing explanations. For
the cross-case analysis, the inferential logic of comparison and elimination would posit that the
presence of independent variables constitutes a necessary, but not sufficient, condition for the
hypothesised explanations.

The central method of inference is within-case analysis, specifically using systematic process
analysis, allowing researchers to analyse the process that led to specific policy outcomes and the
existence of complex causal chains. As pointed out by Hall (2003), the methodology needs to align
with the theory’s ontological assumptions. To deal with theories which assume a world with more
complex causal theories, such as the role of both institutions as well as individuals’ preferences,
“systematic process analysis examines the processes unfolding in the cases at hand as well as the
outcomes in those cases. The causal theories to be tested are interrogated for the predictions
they contain about how events will unfold” (2003, pp. 393-394). Systematic process analysis is

well-suited to trace decisions and the emergence of ideas, such as epistemic communities.3?

35 “The research techniques for demonstrating the impact of epistemic communities on the policymaking process

are straightforward but painstaking. With respect to a specific community, they involve identifying community
membership, determining the community members’ principled and causal beliefs, tracing their activities and
demonstrating their influence on decision makers at various points in time, identifying alternative credible
outcomes that were foreclosed as a result of their influence, and exploring alternative explanations for the
actions of decision makers. The use of counterfactuals may be helpful in this regard” (Haas, 1992, p. 34; see
also Cross, 2013, p. 148).
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While the collection of data on the independent variables, such as actors’ preferences, is the
first step of the study, they are not the only data. The process that forms the causal chain
arguably constitutes the main kind of data and is studied by examining actors’ actions and
statements, where “[t]he point is to see if the multiple actions and statements of the actors at each
stage of the causal process are consistent with the image of the world implied by each theory”
(Hall, 2003, p. 394).

The author conducted 43 in-depth interviews with key actors involved in the process, which
are listed in Appendix A. The goal here was to collect “causal-process observations” (CPOs, see
Collier et al., 2010). The testing strategy is mindful of the challenges of conceptualising and
measuring policy preferences. The main challenge is identifying actors’ preferences because “a
group’s actions often will not reveal its preferences but rather its strategic calculations” (Hacker
& Pierson, 2002, p. 283) as well as the dangers of drawing post-hoc correlations between the
enacted policies and preferences. For this reason, expectations about policy preferences do not
rely merely on preferences articulated publicly. It is equally necessary to derive expectations
independently by creating theoretically grounded assumptions about groups’ preferences. For
example, the financial sectors in the selected domestic cases are all bank-based, but each country’s
banking sector displays varying dominant business models and degrees of internationalisation
or fragmentation, from which actors’ regulatory preferences can be derived. Another reason to
conduct interviews with participants in the policy process is that, given that these political events
lie a number of years in the past, they can provide further tests of preferences since in retrospect

participants do not have to disguise their policy preferences for “strategic calculations”.
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Direct democracy in Switzerland: The

referendum threat under high salience

Switzerland is well-suited for testing the theory of institutional veto points and bank business
power in a setting of high salience, caused by a prominent bailout of the country’s largest bank.
Switzerland is expected to be the most democratically responsive case of post-crisis policymaking
due to its tightly linked political feedback process through the popular referendum instrument,
giving less power to business under conditions of high salience. This loss in power is particularly
notable in light of existing theoretical conceptions of the Swiss political economy.

Swiss banking regulation after the crisis presents a crucial test case for theories of the country’s
model of liberal democratic corporatism. In this view, Switzerland’s institutional arrangements
allow it, as a small country, to adapt to economic and political change through continuous and
voluntary coordination between the political and business elites to strike compromises (Katzenstein,
1984, 1985). In Switzerland, this type of corporatism is furthermore facilitated by two related,
country-specific features: first, a pre-parliamentary process of negotiation between all relevant
stakeholders in order to head off political conflict—since most laws are subject to an optional
popular referendum. Second, the dominance of business-friendly, middle-class (“bourgeois”) parties
in Swiss politics.

At first glance, the case of the Swiss post-crisis too-big-to-fail (TBTF) reform package, which
was implemented into law in 2011, aligns with this theoretical prediction: Switzerland suffered
through the Global Financial Crisis (GFC) and was forced to bail out one of its two large global
banks, UBS (the other major global bank at the time being Credit Suisse). After the crisis,
the Swiss set up an expert group consisting of industry representatives and bureaucrats that
hammered out a grand compromise: the regulatory reform package consisted of higher capital

requirements, but did not intervene substantially in the organisational freedom of the big banks.
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In typical Swiss fashion, the country’s business and political elites came together to preserve its
finance-heavy model of political economy in the face of crisis.

This chapter argues that Switzerland’s formal, consensus-orientated constitutional procedures
masked a considerable political conflict after the GFC between business on the one side and the
political and bureaucratic elites on the other side. This conflict did not end up being resolved
through a corporatist compromise. Far from it, the crisis and UBS bailout increased the political
salience of the TBTF nature of global banks in the Swiss economy and radically diminished
the hitherto unshakeable political support for the banks. Bureaucrats, who sensed insufficient
political support for reforms at the international level, seized this political window of opportunity
to propose far-reaching regulations on banks. As will be demonstrated, this was done against
the interests of banks. Capital requirements deliberately exceeded international standards (the
so-called “Swiss Finish”) and explicitly targeted the size of banks. One widely overlooked aspect
of the TBTF reforms is that they significantly strengthened the traditionally weak power of
the Swiss Financial Market Supervisory Authority (FINMA) and delegated to it the power to
mandate organisational measures, if dissatisfied with the protection of the Swiss banking business
in insolvency. In fact, this quietly delegated enormous power to FINMA, enabling it to force the
two large banks to effectively implement a type of structural reform, separating their Swiss and
international business. In sum, the regulatory outcome demonstrated greater responsiveness to
demands for financial regulation than in other cases.

Within the theoretical framework, Switzerland is representative of the institutional setting of
direct democracy (see Figure 4.1). Direct democracy comes with its own set of constitutional
rules, including the ability of the electorate to veto policy passed by the executive and parliament.
Even though the electorate sits at the bottom of the order of agenda setting, actors setting the
regulatory agenda anticipate the electorate’s preferences. The electorate’s power source is its
issue attention. This chapter argues that the electorate’s attention to banking regulation, i.e. the
salience of the issue of TBTF banks, was very high following the UBS bailout. This means
that political conflict occurred between an electorate that preferred more stringent regulation
and TBTF banks, whose source of influence is their public popularity. As will be outlined, the
popularity of Swiss banks is ordinarily high, but was severely diminished after the GFC (see
Section 4.2.5).

The Swiss case also demonstrates the importance of political-bureaucratic preference homo-

geneity in pursuing meaningful reform to its banking sector. On the political side, the GFC
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Institutional Last veto Political actors Actors’ de facto power Bank source of Case  Regulatory outcome:
setting point (by agenda-setting power) source influence Policy mix
- Government politicians| [Political-bureaucratic "TBTF reform":
) . Structural power .
Direct - Bureaucrats preference homogeneity| u Strong resolution and
democracy - Parliament Electoral majorities Instrumental power structural reform through
Electorate - y - Electorate Issue attention (salience) < Bank popularity enforcement (2011)

Figure 4.1: Switzerland’s position within the theoretical framework

and bailout of UBS created an unlikely cross-party alliance in favour of reforming and at times
even splitting up the large banks, giving a strong mandate to the expert commission and the
bureaucrats. On the bureaucratic side, regulators, central bankers and finance ministry officials
perceived this new political mandate as a “window of opportunity”, not just in bureaucrats’ strong
role in the expert commission, but arguably even more so in their strong application of their
new resolution powers to restructure UBS and Credit Suisse. This shared preference between
politicians and bureaucrats in Switzerland stems from a shared crisis interpretation and lessons.
First, the international exposure and size of the country’s banks presented a threat to the Swiss
economy. Second, future bailouts need to be avoided, and banks’ size and the spillovers from
international exposure ought to be reduced. This sharply distinguishes Switzerland from France
(see Chapter 6), where bureaucrats did not share politicians’ crisis lessons and interpretations,
seeing neither the banks’ business models nor the bailouts as problematic, and hence reform
efforts were stymied.

This account of post-crisis regulatory reform constitutes a challenge to institutional theories of
the Swiss political economy, in which business and politics find compromises as a matter of course.
Rather, it argues that much of Katzenstein’s shrewd analysis of Swiss policymaking is restricted
to settings of “quiet politics” (Culpepper, 2011), in which the public does not much care about
an issue, and policy is made in informal institutions. Switzerland’s infamous pre-parliamentary
bargains, struck between business and politics, are an epitomic example of such an informal
institution. But increased political salience of a policy issue can disrupt this political equilibrium.
This post-crisis episode of regulatory policymaking under high salience demonstrates that business

power is reliant on public disinterest in regular times rather than a deterministic institutional
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arrangement. Crises weaken actors’ power resources which underpin this corporatist model.

By using interviews and process-tracing, it will become apparent that while at first glance the
Swiss post-crisis TBTF reform looks like a traditional Katzensteinian policymaking process, the
formal procedures mask a significant departure from democratic corporatism. Two concurrent
developments created a window of opportunity for bureaucrats to push for a strong domestic
solution: first, the strong political salience of an issue, i.e. the UBS bailout exacerbated by a
subsequent tax dispute between the United States (US) government and UBS. Second, a political
entrepreneur, the Swiss People’s Party (SVP), who was willing to break with convention and call
for breaking up the banks. Regulators preferred a unilateral solution both because of the unique
characteristics of the Swiss banking sector as well as their assessment of the slow speed and weak
determination of foreign regulators. Finally, banks’ power varies substantially with the public’s
attitudes towards the financial sector and banks felt compelled to go along with the bureaucrat’s
policy solutions.

This chapter provides a brief introduction to the relevant political economy literature on
Switzerland, in particular explanations for the traditionally close coordination between business
and politics. The empirics in Section 4.2 then highlight the two most pertinent components of
Switzerland’s 2011 TBTF reforms: the transfer of power to FINMA to ensure the continuation of
the Swiss business in bankruptcy, and its focus on Contingent Convertible Bonds (CoCos) as a
way to ensure banks’ loss-absorbing capacity. It then outlines the interests and power resources
of actors in politics, bureaucrats and business to explain this outcome. In particular, the threat
of a popular referendum in Switzerland, together with changes in public opinion, explain the shift

in power away from banks.

4.1 The Swiss political economy: Corporatism, quiet politics and

dependence

The field of comparative politics has attempted to explain capitalist variation through various
lenses: those studying business interests and their structural foundations focus on the institutions
that underpin a country’s capitalist model. However, these explanations often suffer from a
“neglect of the mechanisms by which business converts its interests into policies” (Culpepper, 2011,
p. 186). This section briefly discusses the literature that seeks to explain the traditionally strong

role of business in Swiss policymaking through the institutional lens of corporatism, instrumental
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business power through “quiet politics” and the implications for policy from Switzerland’s structural
dependence on its largest banks. A study of Swiss post-crisis banking regulation can contribute
to our theoretical understanding of the Swiss political economy by illuminating how existing
institutional arrangements can break down under high salience.

Switzerland is conventionally considered as a special case in the Comparative Political
Economy literature (Mach & Trampusch, 2011), since the country does not neatly fit most
existing typologies, such as Varieties of Capitalism (VoC). Although definitely closer to a
Coordinated Market Economy (CME), Switzerland does not, for instance, exhibit particularly
strong institutional complementarities in the areas of labour relations and corporate governance
(Hall & Gingerich, 2009, p. 459).

The most seminal discussion of Switzerland’s political economy is arguably Katzenstein’s
(1984, 1985) analysis of economic openness and democratic corporatism in small states. He
suggests that small, highly developed states are able to adjust to external economic changes more
flexibly by cohesion and cooperation between the political and business elites. Switzerland falls
on the liberal end of this model of democratic corporatism, which is characterised by “an ideology
of social partnership expressed at the national level; a relatively centralized and concentrated
system of interest groups; and voluntary and informal coordination of conflicting objectives
through continuous political bargaining between interest groups, state bureaucracies, and political
parties” (Katzenstein, 1984, p. 27). One important aspect of corporatism in small states in world
markets, and indeed the reason for their continued persistence, is the international context within
which they operate. Open economies, such as Switzerland’s, are highly vulnerable to pressures of
international competition and its domestic institutional arrangements are a way for Switzerland
to manage these pressures.

There is an irony at the heart of Switzerland’s political economy: a country whose political
system is famous for its strong elements of direct democracy is also one in which business exerts
substantial instrumental power. But it is exactly the need to shield corporatist agreements
from the electoral arena that incentivises business and political elites to coordinate through
informal institutions in a form of “quiet politics” (Culpepper, 2011). However, this model is slowly
changing. Mach et al. (2021) argue that changes in business elites’ nationality and education have
fragmented their cohesion. A shift from informal to formal institutions and more high-salience
issues that created ‘“noisy politics” have further weakened the instrumental power of business. For

instance, the 2013 Swiss Executive Pay Initiative has demonstrated that high salience issues can
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weaken the incentive of right-wing parties to support business elites. Mach et al. (2021) view the
UBS bailout and the TBTF phenomenon as evidence that, while instrumental power may have
declined, big business and banks still have plenty of structural power.

Mach and Trampusch (2011) argue that three conditions make Switzerland a hybrid case within
VoC: the constrained policy capacity of the central state, a strong tradition of self-regulation by
economic associations, and the dominance of right-wing parties and business associations. The
case of the TBTF regulation contradicts this characterisation of the Swiss political economy: it
exhibits strong capacity of the central state—overcoming the common strategy of “allowing the
relevant players to co-draft legislation [to| diffuse the potential threat of referenda” (2011, p. 15).
The state overruled a general preference for self-regulation by prescribing strong regulation, even
if there are hints that economic liberalism prevailed in the design of emergency planning. Finally,
right-wing parties did not ally with the banks, but were driving the regulatory agenda.

Similarly, Kriesi and Trechsel (2008, p. 115) have described the political decision-making in
Switzerland as reactive, slow and incremental. Although the TBTF reform episode was certainly
reactive, it can hardly be described as slow and incremental. Most of this chapter focuses on
the pre-parliamentary phase, which is arguably the most important phase of policymaking in
Switzerland. It is, however, traditionally also “the main factor contributing to the long duration
of the Swiss decision-making process” (2008, p. 117). Expert groups, including experts with
specialised knowledge and representatives of special interests, are a very common part of the
pre-parliamentary policy phase (2008, pp. 117-118). Finally, “[clompared to the pre-parliamentary
phase, the legislative activity in Parliament has traditionally been considered to be less important
in Switzerland” (2008, p. 120).

In the field of finance, Switzerland is subject to external pressures in two main areas: in-
ternational pressure to give up its rules on bank secrecy that facilitate tax evasion by foreign
nationals as well as the exposure of its largest banks to the volatility in international markets.
Other countries, most notably the US, have an interest in pressuring Swiss banks to reveal client
data to US authorities in order to pursue tax fugitives. Swiss banks are structurally dependent
on access to the US dollar-based financial system, which provides US law enforcement with power
over these banks. As the case of the UBS tax treaty (described in Section 4.2) demonstrates,
Switzerland’s economy is structurally dependent on its largest banks’ survival and—since a
US criminal indictment would almost certainly have led to its bankruptcy—in turn on the US

(Emmenegger, 2015, 2017). Eggenberger and Emmenegger note that the closing of ranks of
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Switzerland’s business and political elites under pressure from the UBS tax deal, as predicted
by Katzenstein, failed to occur. This is partly because parties are increasingly unwilling to
underwrite this political compromise, as “the Swiss People’s Party (SVP), currently Switzerland’s
largest political party, often rejects compromise politics in favour of a principled defence of values
such as national self-determination and neutrality” (Eggenberger & Emmenegger, 2015, p. 496; on
the role of the SVP, see also Traber, 2015). Similarly, in the context of Swiss right-wing populism,
Kinderman (2023, p. 362) emphasises the unique role of the SVP—often (successfully) pursuing
policies contrary to the interests of Swiss business (associations) in referenda—in defending the
country’s finance sector and bank secrecy in pursuit of the national interest.

In summary, the political economy literature thus needs to demonstrate better how changes in
public opinion can weaken business power in institutional settings where business traditionally has
the ear of the political class. This chapter attempts to do so with implications beyond Switzerland,
as its business-government relations traditionally also describe the institutional arrangements of

other countries such as the Netherlands, Sweden, Belgium and Austria (Katzenstein, 1985).

4.2 Window of opportunity for a domestic solution

The following sections outline how Switzerland’s experience with the UBS bailout and corre-
sponding political salience has led to a departure from its “Katzensteinian” mode of coordination.
The country’s experience demonstrated to the political class the structural dependence on its
international banks and their over-reliance on the international market. To parts of the political
right, it demonstrated the need to sever the Swiss economy’s exposure to foreign markets. For
Swiss bureaucrats, political and public support constituted a window of opportunity to implement
a domestic solution.

Switzerland’s traumatic crisis experience started in October 2008, when the Swiss government
and the Swiss National Bank (SNB) were forced to bail out UBS. Following the bankruptcy
of Lehman Brothers in September, UBS asked for state support in October 2008. In response,
the Swiss state took a stake in UBS by subscribing to mandatory convertible notes worth 6bn
Swiss Francs. Furthermore, the SNB funded a bridge vehicle to take over UBS’s illiquid assets
worth up to US$60bn, issuing an effective liquidity guarantee of up to US$54bn (Swiss Federal
Department of Finance, 2008; Control Committee of the National Council and Council of States,

2010, pp. 3177-3178).
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Credit Suisse was also forced to issue new capital but, unlike UBS, decided to forego state
support and raise capital from private investors, such as the Qatar Investment Authority (Credit
Suisse, 2008).

UBS’s troubles did not stop there. In February 2009, the US brought legal proceedings against
UBS to demand disclosure of 52,000 UBS client dossiers. In August 2009, FINMA agreed to an
administrative assistance request from the US Internal Revenue Service to receive 4450 UBS client
dossiers, which the Swiss Federal Administrative Court rejected, arguing that it went beyond the
two countries’ double taxation agreement (State Secretariat for International Financial Matters,
2016). To rectify this, the Federal Council®® was forced to turn the agreement into an international

treaty, which required the approval of parliament.

4.2.1 Switzerland’s TBTF reforms: The unilateral solution

This section introduces the regulatory policy mix in Switzerland’s TBTF reform as the dependent
variable: First, the Swiss regulatory reforms gave FINMA powers to ensure that Switzerland’s
systemically important banks have emergency plans to continue their systemically important
domestic businesses in the event of bankruptcy. This entailed both a drastic delegation of power
to a previously weak regulator and an implementation of territorial structural reform that has
gone under the radar in existing academic discussions of the Swiss reforms. Second, Switzerland
relied on a specific domestic solution to recapitalise insolvent banks in the form of contractual
convertible debt instruments instead of relying on international coordination of bail-in at the

Financial Stability Board (FSB) level.

Emergency planning: The domestic approach to systemic relevance by stealth

In September 2011, the Swiss Federal Assembly passed a wide-ranging set of changes to the
Swiss Federal Act on Banks and Savings Banks (“Banking Act”) that contained changes to banks’
requirement for capital, liquidity and risk diversification. These were passed under the umbrella
of “TBTF measures”.

One pillar of these TBTF measures is the organisational measures. Under this pillar, systemi-
cally important banks need to be able to guarantee the continuation of systemically important
functions in insolvency. In the spirit of the Swiss principle of economic freedom, “the onus is

primarily on a bank to organise itself in such a way that the continuation of systemically important

36 The Federal Council is a seven-member executive council that constitutes the Swiss federal government.
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functions is assured in the event of insolvency. FINMA can impose organisational measures
only if a bank is unable to prove that it is appropriately organised and that the maintenance
of systemically important functions is guaranteed” (Expertenkommission zur Limitierung von
volkswirtschaftlichen Risiken durch Grossunternehmen, 2010, p. 38).

Since FINMA is delegated the responsibility to evaluate the credibility of banks’ emergency
plans, it is given substantial power to nudge banks to implement a particular solution (Swiss
Federal Council, 2014). In the beginning, banks were promoting the idea of a bridge bank into
which the Swiss business would have been transferred in the event of bankruptcy but realised
that this is too complex. This was confirmed in interviews by both the regulatory side3” as well
as business®. In the end, both UBS and Credit Suisse transferred their Swiss business into
independent subsidiaries as part of their emergency plans to satisfy FINMA, effectively creating
structural separation between the banks’ Swiss and international business. FINMA would not
have deemed the emergency plans credible if there had been no ex-ante separation®’. The fact
that the SNB defined the Swiss retail and lending business as systemically important functions is
notable as a unilateral action by bureaucrats that prefers to reduce the exposure of the domestic

banking sector to the international market.

Contingent Convertible Bonds: The unilateral bail-in solution

Switzerland’s TBTF reforms also implemented a solution that prescribed that banks issue
contractual debt instruments, called CoCos, so that banks have enough eligible debt that can be
converted into equity in the event of bankruptcy. This decision was motivated by bureaucrats’
preference for a quick domestic solution to TBTF as well as the preference of the banks, who
favoured issuing CoCos over higher core capital requirements.

This type of contractual bail-in must be distinguished from statutory bail-in. Statutory bail-in
allows the authorities to wipe out a company’s equity and convert its debt to equity by power
vested in law. This has a number of advantages: it does not require contractual triggers, and
hence cannot lead to a run on certain debt instruments. The main disadvantage of statutory
bail-in is that it requires other jurisdictions, in which the bank has issued debt, to recognise

the home jurisdiction’s rights to intervene in the property rights of debt holders. This is the

reason why the harmonisation of countries’ resolution and bankruptcy proceedings and mutual

37 Interview, Senior FINMA Officials, 2 March 2021

3% Interview, Thomas Barothy, Head Swiss Resolution Planning / Organizational Structure Alternatives at UBS,
12 February 2021

39 Interview, Senior FINMA Officials, 2 March 2021

72



Chapter 4: Direct democracy in Switzerland Robin Hsieh

recognition of countries’ statutory bail-in powers were a big item on the FSB’s agenda (a policy
process discussed in-depth in Chapter 7).

The earliest articulation of the idea for CoCos in the forms of “regulatory hybrid securities”
comes from the “Squam Lake Working Group on Financial Regulation”, a group of American
academics. They proposed that a regulatory hybrid security as “a long-term debt instrument that
converts to equity under specific conditions, is a better solution. Banks would issue these bonds
before a crisis and, if triggered, the automatic conversion of debt into equity would transform
an undercapitalized or insolvent bank into a well capitalized bank at no cost to taxpayers. The
costs would be borne by those who should bear them—the banks’ investors” (Squam Lake
Working Group on Financial Regulation, 2009; see also Squam Lake Working Group on Financial
Regulation, 2010). United Kingdom (UK) banks, namely Lloyds, had already started issuing
CoCos in 2009. CoCos allow a bank to convert bonds into equity once certain contractually
specified triggers are reached, expressed in relation to regulatory capital. However, since (high-
triggering) CoCos trigger before a bank goes into resolution for the purposes of precautionary
recapitalisation, this can lead to a run on equity and a drop in the share price of vulnerable banks.
However, its ability to be used on a going-concern basis is an advantage vis-a-vis statutory bail-in,
which can only be used at the point of non-viability.

In Switzerland, there was concern about the legal status of bail-in debt, particularly if issued in
other countries. This led to a preference for CoCos that are explicitly, contractually bail-inable.
Indeed, Switzerland wanted to frontload the process of imposing bail-in requirements and “didn’t
wait for the FSB to set a requirement but make decisions [...]| I believe that we would not have
introduced the CoCos if we had gone along with the FSB timetable. We simply wanted to have
something as quickly as possible”*!.

One attractive feature of CoCos is that they do not require international harmonisation for
recognition, since the bail-in mechanism is specified in the debt contract. This is attractive for a
small country, like Switzerland, that wants to act in advance or in the absence of an international
agreement and whose banks issue a great portion of their debt abroad. A banker at Credit
Suisse, which promoted the use of CoCos in Switzerland and was the first bank to issue them,
confirmed that “Switzerland being such a small country with big banks needed a solution, needed

it fast, and CoCos felt like the fastest on-the-shelf solution”#?. This contribution by Credit Suisse

40" Interview, Senior SNB Official, 22 January 2021
41 Interview, Swiss Department of Economic Affairs Official, 15 January 2021, own translation
42 TInterview, Wilson Ervin, CRO and Vice-President at Credit Suisse, 29 March 2021
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in the search for policy solutions was motivated by its own interest in avoiding higher capital
requirements and was based on its own positive experience with contingent capital instruments.
Credit Suisse had avoided a bailout by raising tier 1 capital from Gulf country investors, including
mandatory convertible bonds (Credit Suisse, 2008; S. Jones, 2008), and “it probably played a
role for Credit Suisse that these CoCos were quite accommodating to them, because they had
practically overcome the financial crisis with such an instrument. [...] This may have led to
Credit Suisse being more constructive and less resistant [to CoCos requirements|.”3.

CoCos also allowed the regulator to set a nominal capital requirement of 19% for systemically
relevant banks, a headline-grabbing number, consisting of 10% common equity and up to 9%
CoCos (contrasting with Basel III requirements of 10.5% capital with minimum 7% common
equity).** Participants in the policy process acknowledged that CoCos “were simply a way of

745 Many regulatory

making the capital requirements a little more acceptable for the banks.
experts expressed their scepticism about the value of CoCos and emphasised their preference for
common equity instead.?8 The SNB, for instance, viewed CoCos as an insufficient substitute for

common equity and a concession to the banks, who had proposed the instrument.*”

4.2.2 Cross-ideological coalition

This section provides a brief sketch of the political support for TBTF regulation. It shows that
while regulation enjoyed cross-party support, a cross-ideological coalition emerged for even stronger
regulation to “break up” the banks through structural reforms. The nationalist SVP—incited by
Switzerland’s apparent vulnerability to outside powers in the UBS tax dispute—looked to reduce
the vulnerability of Swiss banking to international markets by separating Swiss domestic business
from its international investment banking arms. Meanwhile, the left-wing Social Democratic
Party (SP) viewed the crisis as an opportunity to significantly increase banks’ capital requirements,

separate retail from investment banking, and regulate bonus payments.

43 Interview, Peter Siegenthaler, President of the Swiss TBTF expert commission, 5 February 2021, own

translation

Globally, this remained a Swiss solution, as the Basel Committee on Banking Supervision (BCBS) decided not

to allow CoCos to be used as part of the capital buffers for Global Systemically Important Banks (G-SIBs) in

November 2011. The subsequent “Brunetti commission” in Switzerland, which revised the TBTF regulation

in order to bring it into line with international standards, decided to phase out the use of CoCos and focus

on bail-inable loss-absorbing capacity, which at that time was about to be standardised by the FSB (see

Chapter 7). This was one of the main points of the Brunetti Commission (Interview, Banker at Swiss G-SIB,

15 March 2021).

Interview, Swiss Department of Economic Affairs Official, 15 January 2021, own translation

46 Interview, Daniel Zuberbiihler, CEO of the EBK and Vice-chairman of the Board of Directors of FINMA,
29 January 2021

47 Interview, Senior SNB Official, 16 April 2021
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Figure 4.2 shows the ideological spectrum of the major Swiss parties. The SP in light red (plus
Greens/Griine) and the SVP in dark green constitute opposite ends of the ideological spectrum
both with respect to the role of the state on the left-right dimension (x-axis) and openness
on a progressive/liberal-conservative dimension (y-axis). This chart illustrates the significant
role of right-wing (“bourgeois”), business-friendly parties in Switzerland as well as the extreme

cross-ideological alliance between the SP/Greens and SVP on the matter of structural reform.
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Figure 4.2: Swiss political parties by ideology, based on party positions on referenda 2010-2014
(from Hermann & Stédler, 2014)

Early on after the UBS bailout (starting September 2008), the SVP, spearheaded by its
heavyweight former Federal Councillor Christoph Blocher, started calling publicly for a break-
up of UBS into a domestic and international bank. In October 2009, the SVP submitted
a parliamentary motion to establish an expert commission to investigate the possibility of
structural reform (Swiss National Council, 2008), which ultimately was the political basis for
the expert commission set up by the Federal Council (Expertenkommission zur Limitierung von
volkswirtschaftlichen Risiken durch Grossunternehmen, 2010, p. 8). The TBTF problem created

a (temporary) unique cross-party political coalition to support limits on TBTF banks.
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In September 2009, Blocher together with Christian Levrat, president of the SP, and Nicolas
Hayek, president of watch manufacturer Swatch, gave a press conference in which the three
emphasised their common conviction that the banks were “too big to die” and, in order to avoid
state bailouts, should therefore have their “wings clipped”. The three expressed a preference for
internationally coordinated solutions, but stated that if global solutions were a long way off,
Switzerland must take the lead and, in addition to higher capital requirements, also examine
splitting up the big banks (Neue Ziircher Zeitung, 2009). This “unholy alliance” (Senti, 2010)
explicitly sought to provide political backing for the SNB and Finance Minister Hans-Rudolf
Merz’s regulation agenda against the large banks. The two political leaders agreed on the potential
need for unilateral domestic action as a necessary second best, but disagreed on its form: while
the SVP continued to support a “holding company” solution to separate the Swiss from the
international business (territorial), the SP preferred a structural reform solution between retail
and investment business (functional). As a result of this disagreement, the political leaders sought
to rely on experts to come up with workable solutions. An expert commission was instituted in
November 2009 (Swiss Federal Council, 2009), consisting of representatives from the bureaucracy,
industry and academia (see more details in Section 4.2.3).

The political salience of the Swiss state’s structural dependence was further magnified through
the tax dispute with the US. This provided an opening for the SP and SVP to tie their approval of
the tax treaty to demands around banking regulation (Neue Ziircher Zeitung, 2010). It provided
a visible demonstration that Switzerland is structurally dependent on its banks and the US, as
a criminal conviction of UBS in the US could have meant its bankruptcy and severe economic
disruption in Switzerland (see Emmenegger, 2015, 2017).

The expert commission published an interim report in April 2010, which came just in time
before the parliamentary debate on the US tax treaty. In the lead-up to the parliamentary vote,
the SP threatened a veto if it could not get a political promise for higher capital requirements
and a ban on bonuses—a tactic perceived by other parties as “blackmail”. The SVP initially
opposed the treaty outright to defend Swiss bank secrecy and sovereignty. However, at the end
of May the SVP made a U-turn and supported the UBS tax deal, which took away the SP’s
bargaining position and, in the end, both parliamentary chambers agreed to allow FINMA to

hand over client files to the US authorities (with the SP opposing it).*8

48 Shortly after the UBS tax deal was agreed, the UBS started lobbying publicly against regulations. The SP
and Christian Democratic People’s Party (CVP) accused it of having waited for the tax deal, agreeing to the
interim report.
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The final report of the TBTF regulation was published in September 2010. Its most notable
recommendations are high capital requirements (higher than Basel III standards, the so-called
“Swiss Finish”, a recognition that Switzerland needs to go beyond international standards). Part
of this can be fulfilled with CoCos (see Section 4.2.1). Capital requirements increase with
size and market share. It nominally rejects structural reforms. However, in light of a lack of
coordination on international resolution regimes at the time, systemically important banks are
required to create emergency plans that allow them to continue systemically important functions
in case of bankruptcy. It is the banks’ responsibility to demonstrate how they can do this
(Expertenkommission zur Limitierung von volkswirtschaftlichen Risiken durch Grossunternehmen,
2010).

Shortly after the publication of the final report, Eveline Widmer-Schlumpf succeeded Merz
(‘FDP.The Liberals’) as Finance Minister*®. The Federal Council introduced a draft law based
on the expert report into the Swiss mandatory consultation procedure in December 2010 (Swiss
Federal Department of Finance, 2010), much faster than anticipated. Widmer-Schlumpf em-
phasised her desire to ensure that the TBTF legislation was going to be debated and passed in
the (four-year) parliamentary term that ran until December 2011 so that, in light of increasing
pressures against the regulation, “the decision should be made by those parliamentarians who
experienced the UBS bailout first-hand” (Neue Ziircher Zeitung, 2011a, own translation).

In the parliamentary debates in both chambers®®, the centrist parties—FDP.The Liberals’
and CVP—supported the law almost unconditionally. Again, it was the fringe parties that were
critical of the law, but for different reasons. The SVP rejected it and instead advocated for
structural reform explicitly in the law and to separate the Swiss bank from the international
business (either through a holding company or through complete separation) in order to eliminate
liability of the Swiss bank for foreign subsidiaries. The left parties (SP and Greens) argued
that it did not go far enough, but supported it as a minimum step to be built upon. The SP
was supportive of structural separation, but instead of rejecting the bill, called for an expert
commission to examine potential solutions. The Greens were also supportive but called for an
amendment of the law (instead of rejection) to separate retail from investment banking. Both

left parties voiced support for restricting banks’ proprietary trading activities.’! None of these

49 Widmer-Schlumpf had been a member of the SVP but, after she ran against party giant Christoph Blocher for

Federal Councillor with the votes of the Christian Democrats, SP and Greens, she was expelled from the SVP
and founded the splinter party BDP.

Switzerland has a bicameral system, in which the Council of States is the upper house and the National
Council the lower house.

51 This cross-party initiative carried over into 2013 and 2016, when the SVP together with the SP and Greens

50
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amendments were eventually supported by the centrist parties and the law passed substantially
unchanged from the expert commission’s proposal.

In summary, Swiss politicians demonstrated a remarkable willingness to go against the interests
of the country’s business elite. In particular, it is notable that Swiss politics is traditionally
dominated by pro-business bourgeois parties, and that on this occasion they did not come to the
defence of business.

Despite the opposition by both fringe parties, the fact that the law went through the
parliamentary process almost unchanged and in less than four months is particularly notable. As
one seasoned participant in Swiss policymaking observes, “in the end the [expert] commission
wrote a law, which was not changed in parliament. That is unthinkable in Switzerland—it never
happens. This simply shows that the Federal Council has really succeeded in conveying a sense

of urgency. There was a certain window of opportunity and it was seized.”®?

4.2.3 Bureaucrats see a window of opportunity

To explain the power of technocratic ideas, this section examines how bureaucrats used the
cross-party political support for banking regulation as a window of opportunity. As will be
shown, bureaucrats took a similar view to the SVP by prioritising a quick, domestic solution
over international agreement. As opposed to the SVP’s reflex of a nationalistic preference for
sovereignty (as demonstrated by their call for a breakup of UBS and their call to leave UBS to its
own devices in the tax treaty debate), this was rather due to a lack of trust in the vigour of global
regulation. As predicted in Section 3.2.1, bureaucrats in Switzerland as a banking market with
(two) highly internationally exposed banks and very little foreign bank penetration, preferred a
domestic solution for functional reasons.

The expert commission was instituted in November 2009 (Swiss Federal Council, 2009) and
chaired by Peter Siegenthaler, former Director of the Federal Finance Administration. Further, it
consisted of four further representatives from the bureaucracy, including the SNB, FINMA the
State Secretariat for Economic Affairs (Aymo Brunetti) and the Competition Commission. There
were two academics, including one economist (Ernst Baltensperger). Finally, seven representatives
from the private sector, including from UBS and Credit Suisse.

Expert groups, including representatives of experts and special interests, are a very common

part of the pre-parliamentary policy phase (Kriesi & Trechsel, 2008, pp. 117-118). They are part

pushed again for bank separation, arguing the existing reforms hadn’t gone far enough.

52 Interview, Swiss Department of Economic Affairs Official, 15 January 2021, own translation
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of the Katzensteinian voluntary bargaining between business, political and administrative elites.
By agreeing on a consensus among all stakeholders before it enters the parliamentary stages,
expert groups are supposed to head off conflict that can result in a popular referendum. At first
sight, the TBTF expert commission is no different. However, normally expert commissions fall
squarely into the realm of “quiet politics”, as they are set up ad-hoc and do not normally receive
public attention. In contrast, the recommendations of the TBTF expert commission were widely
reported on in the media, with multiple publicly available reports. As one interviewee explained:

But THIS expert commission is something very special, [...] you knew you had

a very difficult problem where you had to change a lot, which very much affects a

certain industry. And the sector knows that something has to change, that it is under

pressure. And that’s why they said we are officially trying to find a compromise. We

are not trying to do this, as we normally do, with a non-transparent pre-parliamentary

process. [...| Normally, an industry in a situation like that would say ‘Not with

us, no way. We are against it’. But even before the financial crisis, it was clear to

everyone that something had to change enormously. And the banks were afraid that

even more extreme measures would be taken in the direction of separation of banking
systems. And that’s why the banks [...] were thrilled to be part of it.>

One important aspect of the expert group is that most of the policy proposals were developed
by the bureaucrats in the SNB and FINMA and then put to the experts. More concretely,
the concept around the capital requirements, including the CoCo buffers, a progressive capital
component that targets bank size as well as organisational measures were put forward by the
SNB and FINMA.%* The work was done by a small number of bureaucrats, who pushed the idea
of an expert group to politically legitimate their preferred solution: a civil servant, who prepared
the regulatory proposals at the FINMA and subsequently oversaw the drafting of the law at the
Federal Department of Finance, described the role of the expert group as a type of supervisory
board, which relied on the administration to do the preparatory work.?

One reason why Swiss bureaucrats were advocating for a domestic solution was their assessment
that other countries, which would have been required for quick and strong action internationally,
were less enthusiastic about regulatory reform. An SNB official said it was clear very quickly
that Switzerland was going to be “abandoned” internationally. Countries such as Germany were

initially supportive, but Germany decided to protect its savings banks.’® This was explained

53 .
Ibid.

5 TInterview, Peter Siegenthaler, President of the Swiss TBTF expert commission, 5 February 2021

55 Interview, Daniel Roth, Director Legal Services at Federal Department of Finance, 17 February 2021

56 TInterview, Senior SNB Official, 16 April 2021
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by an interviewee on the grounds that Germany was not forced to rescue one of their largest,

systemically important banks.?”

4.2.4 Bank agenda-setting and weakened instrumental power

That is not to say that banks had no power in the process. It was important for banks to publicly
be on board in order to head off political conflict. Membership of the expert commission was very
sought-after and not all interested parties, most notably the Swiss Bankers Association, were
members. But for bureaucrats, “it was clear from the beginning that we wanted the banks to be
part of it, so that there would not be a big argument in parliament down the line”®®. One of the
purposes of having the banks on board was to avoid the politics in parliament watering down
the proposals of the expert commission.?® Other bureaucrats echoed the view that without the
expert group, proposals by the administrative authorities would have been “picked to pieces”®0.

However, the idea of CoCos was an idea that was pushed by the private sector, seen by some
as a clever move®!. Indeed, many leading bureaucrats were unconvinced by the merit of CoCos

6

and viewed it as inferior to common equity, and a political compromise5? and as merely “nice to

have”%3,

The proposals of the expert commission were unanimously agreed, but this does not mean
that everyone was happy to go along with the regulation. The banks’ weak political position
meant that they were forced to publicly accept the proposals, for fear of harsher measures such as
the splitting up of retail and investment banking (given that the SVP and SP were advocating for
this). Multiple interviewees from the bureaucracy emphasised the weak political position of the
banks as a reason for the bureaucrats to force them to go along, in particular “after the shocks
of the financial crisis, and especially after the UBS rescue by the federal government and the
SNB, [banks| were not in a position of strength, somewhat meek and overall very cooperative”4.

This was traced back to the weak support that the banks now enjoyed among their traditional

supporters on the political right: “The main reason why the banking lobby no longer had a

57 Interview, Daniel Zuberbiihler, CEO of the EBK and Vice-chairman of the Board of Directors of FINMA,
29 January 2021

Interview, Peter Siegenthaler, President of the Swiss TBTF expert commission, 5 February 2021, own
translation

%9 Ibid.

60 Interview, Daniel Roth, Director Legal Services at Federal Department of Finance, 17 February 2021

61 Interview, Senior SNB Official, 16 April 2021

2 Ibid.

63 Interview, Daniel Zuberbiihler, CEO of the EBK and Vice-chairman of the Board of Directors of FINMA,
29 January 2021

Interview, Ernst Baltensperger, Professor and member of the Swiss TBTF expert commission, December 2020,
own translation
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strong position in our country was the experience of the crisis. If you are rescued by the state,
the political support is completely gone. [...| The lobby no longer had a grip. The politicians
distanced themselves, even the bourgeois politicians who were otherwise eating out of the hands
of the big banks, they distanced themselves”.%®

Credit Suisse was much more cooperative than UBS, not just by issuing CoCos, but also not
criticising the draft law too heavily (Neue Ziircher Zeitung, 2011b). For instance, UBS threatened
to move the investment bank to the US. This was criticised by politicians, including the ‘FDP.The

Liberals’, the party of former Federal Councillor and Finance Minister Kaspar Villiger, who was

president of the UBS board (Friedli & Biihler, 2011).

4.2.5 Bank popularity among the electorate

As stated by the theoretical framework, in a system in which the electorate can veto or override
policy proposed and passed by the executive and parliament, banks’ potential source of influence
depends on how popular they are among the public. The electorate does not actually need to
veto the policy in order to exercise this power. Rather, knowledge by actors that rank before the
electorate in the order of agenda-setting power about the electorate’s preferences, issue attention
and relative bank influence (through the sectors’ popularity, or lack thereof) can be sufficient for
other actors to pass such policy.

So far, interviews have established that bureaucrats actively perceived weakened political
support for banks. Indeed, among the traditional pro-business bourgeois parties, support for
regulation of the banks had increased markedly. It has not yet been demonstrated that this is
also reflected in the broader public opinion toward banks. Even though it is difficult to establish
the political salience of banking regulation, surveys of the Swiss public’s opinion towards banks
show a notable decrease in the positivity of attitudes towards banks.

The top part of Figure 4.3 shows that the share of people with positive and very positive
attitudes towards banks dropped by 12 percentage points between 2008 (after the UBS bail out)
and 2009. The share of negative and very negative attitudes increased by 8 percentage points.

Arguably, an even better gauge of the public political sentiment towards banks is perceived

65 TInterview, Daniel Zuberbiihler, CEO of the EBK and Vice-chairman of the Board of Directors of FINMA,
29 January 2021, own translation

Top question: “How would you describe your attitude towards Swiss banks in general?” Bottom question:
“How do you think most Swiss people feel about the banks?”. Dark green: very positive; light green: positive;
yellow: neither; orange: negative; red: very negative; grey: don’t know. Since this survey is commissioned by
the bankers association which arguably has an interest in portraying positive attitudes towards banks, the
relative trends in citizens’ attitudes towards banks are more meaningful than the absolute level.
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Figure 4.3: Development of personal (top) and perceived (bottom) attitudes towards Swiss banks
generally (from Swiss Bankers Association & M.I.S. Trend, 2017)

opinions about people’s attitudes towards banks, as this reflects how people judge the political
climate at the time. The bottom part of Figure 4.3 shows an even greater drop in perceived
positive and very positive attitudes by 24 percentage points and an increase in negative and very
negative attitudes by 28 percentage points. Bank support had hit rock-bottom.

Focusing on public opinion towards banks can help to explain the post-crisis regulatory fervour,
even from traditionally pro-business political parties. Whether a change in public opinion results
in policy change is a matter of debate in the political science literature (Achen & Bartels, 2016;
Soroka & Wlezien, 2010), since politicians can find it more attractive to respond to the interests
of organised business groups. Any theory that posits a link between public opinion (or salience)
and policy change needs to demonstrate the mechanism through which public opinion weakens
business power. If this can be shown, it would provide leverage to demonstrate that corporatist
institutional arrangements are underpinned by a minimum of public support. If this public
support is lost, this will disrupt the corporatist equilibrium and can lead to policies that do not
enjoy the support of business.

In Switzerland, the referendum is a constitutional tool that can be used to put almost any

law passed by parliament to a popular vote. Traditionally, referenda have a status quo bias and
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make radical policy changes difficult, making the decision-making process slow and incremental
(Kriesi & Trechsel, 2008, p. 115). On rare occasions, such as after the financial crisis and the
UBS bailout, this dynamic can flip. Although the attitudes towards banks in Figure 4.3 can
hardly be taken to give an indication of voting intentions in a hypothetical referendum on banking
regulation, it is clear that a pre-crisis majority of Swiss had a positive attitude towards banks.
From 2009, this swung into a clear minority.

If the traditional corporatist bargain is underpinned by a minimum of public support, then
the withdrawal of this support provides an opening for entrepreneurial bureaucrats and politicians
to challenge it. However, it needs to be demonstrated that the relevant policymakers perceived
the chance of strong regulation being challenged or overturned as small. Some interviewees
explicitly tied the instrumental power of banks to this political moment: “The distribution of
power at the political level has been such for a long time that if the two big banks did not want
to move, then little could be done. And we were aware of the fact that this crisis now represents
an opportunity to achieve a breakthrough for [stronger capital regulations|. So we were aware
that if we don’t succeed now, it will be difficult to find another moment to actually strengthen
financial stability”57. Similarly, at the SNB there was a sense of urgency to make use of the public
awareness of the TBTF problem and that the window was closing rapidly%®.

In interviews, policymakers made explicit links to the unspoken possibility of a referendum:
“The banks had the realistic assessment that if a referendum had been held on this issue in 2010,
they would have lost hugely. That’s why they were at the table in the first place. That’s why they
were willing to participate. [...] The threat of a referendum plays a very central role. I mean

that was the simple instrument that was never spoken out loud.”®?

4.3 Conclusion

Direct democracy is an extreme case in the theory of institutional veto points and bank business
power. Here, due to the position of the electorate as the ultimate veto point, a unique power
dynamic is predicted to arise. Since the electorate sits last in the order of agenda-setting power,
the executive and parliament have to anticipate the electorate’s policy preferences. In light of

this, due to the institutional rules in direct democracy, the policy outcome is determined by

57 Interview, Peter Siegenthaler, President of the Swiss TBTF expert commission, 5 February 2021, own

translation
68 Interview, Senior SNB Official, 16 April 2021
59 Interview, Swiss Department of Economic Affairs Official, 15 January 2021, own translation
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the political conflict between the electorate’s issue attention, or the issue salience of banking
regulation, and the popularity of banks.

Switzerland provides a unique test of these theoretical predictions. Its constitution provides for
the option of a popular referendum on the laws proposed by the executive and passed by parliament.
This means that all actors know that their policies need to broadly fulfil the electorate’s policy
preferences, subject to a sufficient degree of issue attention. The country’s experience with its
bailout of UBS and the inherent crisis lessons are a main determinant of the policy preferences of
actors. The popularity of banks, traditionally very high in Switzerland, took a huge hit after
the GFC. Similarly, among politicians and bureaucrats, the large international exposure of
Switzerland’s two G-SIBs and the risk to the Swiss economy that the crisis had exposed led to
a unique‘cross-ideological coalition’ in favour of structural separation in its large banks and a
perceived ‘window of opportunity’ among bureaucrats. Due to the banks’ unfavourable image,
the Swiss TBTF expert commission and parliament could implement strong reform, including
structural reform through post-enactment enforcement, in the knowledge that the veto point
supported this policy outcome.

The early and decisive nature of Switzerland’s post-crisis reforms, in particular the pioneering
role in developing far-reaching resolution reforms for its large banks, provides more than an
insightful case of successful reform.Switzerland’s success in designing a reform significantly
impacted the policy process at the FSB. As the General Secretary of the FSB, coordinating
international deliberations on standards for Systemically Important Financial Institutions (SIFIs)
in 2010, states, “by that time, in Switzerland, they were already in the process of developing
their own Too-Big-To-Fail programme, many features of which |[...] influenced the FSB work.
And of course, that was developed in very close consultation with the banks.” Indeed, the fact
that banks were closely involved in the Swiss regulatory design process was crucial for a sense
of the feasibility of resolution reforms: “The Swiss [National Bank| governor at the time, Philip
Hildebrand was a [...]| very active member of the FSB steering committee, and given that their
Too-Big-To-Fail work involving the Finance Ministry, the banks, the Justice Department, they
were well down the road by the time, and therefore he was a strong proponent of it being feasible

for us to put this [resolution reforms| up as a major objective.”

70 Interview, Svein Andresen, FSB General Secretary, 7 April 2022
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Direct parliamentary rule in Germany:
“Lex Deutsche Bank” and the

instrumental power of smaller banks

The German banking crisis experience during the Global Financial Crisis (GFC) was predominantly
a crisis of medium-sized public banks. The bailouts and bank collapses mainly concerned
medium-sized state-owned banks (BayernL.B, WestLLB, LBBW, IKB) and a medium-sized, niche
commercial bank (Hypo Real Estate), with the exception of the bailout and part-nationalisation
of Commerzbank. Overall, however, the German GFC experience cannot be described as triggered
by large, universal banks. First, Deutsche Bank, by far the country’s largest bank with substantial
investment banking business, did not require state support. Second, in 2013, when Germany
initiated its main domestic regulatory reform, Commerzbank had paid back its bailout funds
earlier than expected (at a profit for the German state), and earlier than the Landesbanken.

In light of this, it is puzzling that the German regulatory policy response, in the form of the
2013 structural reform law, exclusively targets the largest universal bank. The implementing
law has at times been dubbed “Lex Deutsche Bank”, in reference to its effectively exclusive
applicability to the country’s largest bank—despite the bank’s having escaped the crisis relatively
unscathed. Explaining this disconnect between policy problem, in the form of crisis bailouts, and
policy solution is the focus of this chapter.

To do so, it draws on the theory of institutional veto points and bank business power to explain
the power dynamic in the German policy process. The country’s institutional setting endows
parliament with outsized influence given its role as the most relevant veto point. Parliament’s veto

role manifested in two main ways: first, parliament channelled public opinion into government
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policy outcomes through opposition agenda setting. Second, smaller banks”! managed to exercise
instrumental business power over parliament as the veto point.

The role of the German case within the theoretical framework is highlighted in Figure 5.1.
Germany’s institutional system of direct parliamentary rule sets its policy process distinctly apart
from those observed in direct parliamentary rule and direct democracy observed in France and
Switzerland, respectively. In France, the strong power of the executive means that the regulatory
agenda of the government is dependent on the degree of preference homogeneity between the
politicians and the bureaucracy and the extent to which they are subject to the structural power
of banks. This gives little role to parliament or the electorate. In contrast, in Switzerland,
the constitutional tool of the referendum gives the electorate the effective veto, meaning banks’
popularity is the main determinant of business power and determinant of the shape of regulatory
reform. Sitting between these extremes, in Germany’s direct parliamentary rule, parliament plays
a crucial role in channelling public opinion about banks into the regulatory process. Germany’s
multi-party system and the need for coalition-building means that policymakers need to constantly
be more attentive to the policy preferences of MPs from multiple parties and, to some extent,

even from opposition parties.

Institutional Last veto Political actors Actors’ de facto power Bank source of Case Regulatory outcome:
setting point (by agenda-setting power)  source influence Policy mix

~ ) I _ . " ”.
Direct { ]C;ovemmetnt polmclans} {Pol;tlcal l:u;lrea.ucratlc.t } Structural power 'Lex Qeutsche Bank":

liamental . - bureaucrats preference homogeneity p=  Selective structural
par ry Parliament— y - Parliament Electoral majorities < Instrumental power reform and weak
1

rule resolution (2013)

Figure 5.1: Germany’s position within the theoretical framework

To explain Germany’s regulatory process after the GFC, this chapter focuses on the way the
executive had to take into account parliament’s preferences to explain the outcome: a law that,
despite the structure of German banking, was clearly targeted at the largest bank. Members
of Parliament (MPs) and the government, while sensitive to public dissatisfaction with banks,

were responsive to the instrumental power that smaller banks exercised both through the unique

7L This chapter refers to smaller banks as a shorthand to refer to the whole range of small- and medium-sized

banks, which are not large banks such as the systemically-important banks.
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)

position of German banking associations and the direct relevance of savings banks to MPs
constituencies.

Given its role as the veto point, parliament’s interests best explain the resulting policy mix.
The executive, both government politicians and the bureaucracy, was sceptical of the merits of
structural reform legislation. At the same time, public opinion about banks was highly negative
following the GFC. In line with the theoretical framework, neither executive nor electorate can
explain the ultimate reform outcome. If the executive were the deciding veto point, no structural
reform would have been passed: as will be evidenced, government politicians and the bureaucracy
were privately (and sometimes publicly) against this regulatory reform. Instead, they would have
preferred to concentrate on resolution reforms, pioneered by the 2011 Restrukturierungsgesetz
(Deutscher Bundestag, 2010) and advanced through another section of the 2013 structural reform
law. With more regulatory zeal, counterfactually, the executive would have been able to pass
legislation not limited to the largest bank, given it did not face structurally powerful banks of
either size. Neither of these outcomes came to pass. Similarly, if the electorate were the deciding
veto point, given the highly negative public sentiment against banks and that bank popularity
would then constitute the main determinant of bank influence over the regulatory process, reform
to banks’ business models would be expected to be significantly larger in scope.

Instead, in the face of negative public opinion towards banks, but significant instrumental
power of smaller banks, parliament was only willing to support regulatory reform that went
further in addressing public concerns about banks, but protected smaller banks. As will be shown,
the scandals that surrounded Deutsche Bank at the time made the bank a particularly convenient
regulatory target for policymakers. This account of the German regulatory reforms challenges
existing explanations that Germany was defending the business model of its largest universal
banks (Hardie & Macartney, 2016).

This chapter starts by briefly reviewing the literature conceptualising the German state as
promoter of large banks and the empirical puzzle of the dependent variable, the “Lex Deutsche
Bank”, in Section 5.1. The chapter then proceeds to provide evidence, mainly using interview
data, on the policy preferences and powers of the main actors within the theoretical framework:
first, the agenda-setting power of parliament as the relevant veto point (Section 5.2). Second,
the executive, which was not convinced of the merits of structural reform but anticipated the
preferences of parliament (Section 5.3). Third, the power of (smaller) German banks, which

stemmed from their collective lobbying through powerful banking associations and the diminished
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standing of large banks (Section 5.4). It is argued that Germany ended up with a ‘Lex Deutsche
Bank’, as the bank’s scandals in the lead-up to the structural reform law reduced its public

support and made it a convenient regulatory target.

5.1 The German political economy: The state as promoter of

large banks?

The German banking sector has long been at the centre of scholarly debates about the country’s
political economy, because of its distinctive institutional structure (see Section 5.1.1) as well as
its emblematic role within its Coordinated Market Economy (CME). Classic works in compara-
tive capitalism emphasise that Germany represents a CME in which firms rely on non-market
institutions to secure financing, manage labour relations and foster long-term strategies (Hall
& Soskice, 2001). In this context, banks, particularly public savings banks (Sparkassen) and
cooperative banks, have been central in providing patient capital to small and medium-sized
enterprises (SMEs), thereby supporting the export-oriented manufacturing model that underpins
the German political economy. Zysman’s (1983) earlier analysis of finance and the German politi-
cal economy already underscored the contrast between bank-based and market-based financial
systems, situating Germany as the archetype of a state in which banks act as intermediaries
between industrial capital and the state. This tradition meant that even after decades of liberali-
sation pressures, banks retained a strong position in the country’s political economy (Deeg, 1999;
Liitz, 2000).

Changes in the 1990s and 2000s, driven partly by European integration and globalisation,
produced a hybrid system in which large banks engaged in market-based activities while savings
banks and cooperative banks remained embedded in local corporatist networks (Deeg, 2005;
Liitz, 2005). When the GFC hit, the institutional vulnerabilities created by this hybrid nature
became clear, particularly in the Landesbanken sector. Theories of institutional change have
conceptualised Germany as being characterised by incremental change, for instance with respect
to corporate governance and finance. In coordinated financial systems, change tends to occur less
through formal legal change and more through joint belief shifts among actors following changing
material conditions (Culpepper, 2005). The German system of finance has ‘bifurcated’ between

small banks and large banks in their approach to providing credit to firms (Deeg, 2005).
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In the run-up to the GFC, German banks had become deeply involved in trading derivatives
and other risky market-based activities, leaving them more exposed in the crisis than even
the more liberalised French system (Hardie & Howarth, 2009). Hardie and Howarth (2013b)
framed this as a “peculiar kind of devastation” tied to the growth of market-based banking within
large German universal banks, even as savings banks and cooperatives retained their traditional
business models. The Landesbanken’s search for profitable business models after the removal of
public guarantees further contributed to their instability (Hellwig, 2018). Comparative studies
highlight that, unlike France, Germany failed to mobilise its banking sector into collective burden
sharing during the crisis. The inability to organise such arrangements forced the government
to rely on a public support scheme (Woll, 2014a, 2014b). Yet, the response to these pre-crisis
and crisis-era failures was strikingly cautious, and deeper restructuring of the system through
regulation was avoided.

The main explanations of Germany’s post-crisis regulatory response can be divided into
those based on business power-centred and Varieties of Financial Capitalism (VoFC)-based
approaches. The former focus on instrumental business power and the influence of different
interest group coalitions. For instance, German banks secured favourable treatment of lending
to SMEs under Basel 111, not through “quiet politics” but through highly visible lobbying that
publicly framed SME lending as politically indispensable (Keller, 2018). Industry coalitions
managed to convince policymakers to protect traditional bank lending (Keller, 2021). Some
scholars (Massoc, 2020) argue that the state’s willingness to protect too-big-to-fail (TBTF)
banks reflected the institutional capacities of local coalitions of public sector banks and state
governments to oppose the government’s structural incentive to promote TBTF banks. This
led to weak structural reform and protection of the position of public banks in domestic retail
markets. Howarth and James (2020) find that German policymakers pursued a strategy of conflict
contraction: by keeping reform debates within established institutional venues, they limited the
scope of contestation and ensured that the financial industry retained a decisive voice (see also
Howarth & James, 2022). The outcome was legislation that created the appearance of reform,
but left the core of universal banking intact. From this perspective, Germany’s cautious approach
is understood as a compromise between different coalitions engaged in a battle to protect certain

aspects of the traditional role of German banks.
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The debate about Germany’s structural reform legislation has also been explained from an
VoFC perspective™, arguing that policymakers were protecting the institutional role of universal
banks within the country’s financial system. Hardie and Macartney (2016) depart from the
traditional VoFC dichotomy between market- and bank-based financial systems and argue that the
German government actively defended its largest universal banks and their model of market-based
banking against more far-reaching European Union (EU) proposals, resisting restrictions that
would have curtailed their ability to hold large volumes of trading assets. A comparative analysis of
structural reform policies argues that electoral competition and pressure from outsider politicians
from the Sozialdemokratische Partei Deutschlands (SPD) forced limited action (Ganderson, 2018;
Ganderson, 2020a).

In the German case, as will be outlined in the remaining chapter, VoFC explanations face
difficulties explaining the precise shape of the country’s regulatory reform outcome. They start
from the basic observation that the government opposed more far-reaching structural reform
proposals, most notably by the Liikanen Commission, which at first glance points to a protection
of market-based banking in the largest universal banks. However, the details of the German
structural reform regulation show that it targeted Deutsche Bank (see Section 5.1.2), which,
according to Hardie and Macartney (2016, p. 516) themselves, is the prime example of this
business model. Moreover, these institutionalist explanations are generally weaker in specifying
the mechanism through which the interests of TBTF banks would automatically align with the
interests of the government in periods of high political salience after the GFC.

In this sense, the argument in this chapter is closer to business power explanations, as
predicted by the theoretical framework for institutional settings of direct parliamentary rule.
However, the empirical observations differ from those of Howarth and James, who claim that the
“united German bank lobby maintained privileged access to the centre-right government” (2022,
p. 191).7 In fact, as evidenced by interviews in Section 5.4, the German bank lobby was heavily
divided between large and smaller banks. In this sense, the theoretical conception and empirical

account of Germany’s reform process is closest to Massoc (2020), who recognises the existence of

"2 The literature contains very few explanations of German banking regulation as a result of banks’ structural

power. Structural business power explanations differ from VoFC ones in the proposed mechanism, but not
necessarily their observable implications of policymakers protecting their largest banks. Whereas structural
power has traditionally been hypothesised to stem from their central role of credit provision to the economy,
market-based banks obtain their structural power from their role as global liquidity providers and hence the
state’s geo-economic position (Massoc, 2022).

Similarly, the claim that “the German banking industry—despite its profound divisions in the three-pillar
system and competing interests—was surprisingly united on the issue of structural reform, and thus was able
to wield cooperative financial power to resist stringent new restrictions on trading activities.” (Howarth &
James, 2022, p. 171)
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competing interests, or “factions”, and their preferences and resources in TBTF regulation. This

is complemented by a closer analysis of the role of local banks and their instrumental power over

MPs.

5.1.1 The German banking system and crisis bailouts

Germany’s traditional post-war three-tier banking system of (1) commercial banks, (2) savings
banks and (3) cooperative banks results in the fact that, in international comparison, the country
features an unusually high number of smaller banks. For example, in 2019 the top 3 (5) banks
only made up 26% (35%) of bank assets. This contrasts with 44% (62%) in France and 50%
(57%) in Switzerland (see Table 2.2). The largest banks all fall into the first pillar, private
commercial banks. The vast number of small and medium-sized banks can be explained by the
two remaining pillars (see Table 5.1): savings banks (Sparkassen) are owned by cities and local
authorities and, by nature of their highly local footprint, are mostly small in size. Landesbanken
and promotional banks (Forderbanken) are largely owned by German states (Lédnder) and are
mainly smaller compared to the largest private commercial banks. Crucially, Landesbanken
also act as “central banks” for savings banks, supporting them with services such as liquidity
management. Therefore, the second pillar is considered crucial for local economic development.
The third pillar, cooperative banks, encompasses the largest number of banks, and most of them
operate predominantly regionally.™

Examining the list of German banks that received government capital injections in Table 5.2,
it first consists of Commerzbank and Hypo Real Estate. While the former is a genuine universal
bank, the latter was a niche lender that concentrated on commercial real estate. The rest are
four Landesbanken and one promotional bank, all owned by Ldnder. Notably absent are banks
such as Deutsche Bank, the largest by a margin (and only G-SIB), but also HypoVereinsbank,
DZ Bank and KfW. This distinguishes the German crisis experience from those in France or
Switzerland.”™ Apart from a crude measure of size, most of the banks affected were state-owned

and are generally not considered universal banks.

™ For ease, only those banks classified as Global Systemically Important Banks (G-SIBs) by the Financial

Stability Board (FSB) in 2013 are grouped as large banks. Only Deutsche Bank has been classified as a G-SIB
since 2012. Commerzbank was removed after the release of the first G-SIBs list in 2011 “as a result of a decline
in [its] global systemic importance” (Financial Stability Board, 2012). This, however, does not mean that
Germany’s structural reform can simply be considered to be a measure addressed at TBTF banks, of which
Deutsche Bank is the only one. As both Germany’s actual bailouts as well as structural reform measures in
other countries demonstrate, medium-sized banks can also be ‘too big to fail’ and for this reason are generally
included in structural reforms.

7 In France, virtually all banks took state bailouts (many of which are G-SIBs), and in Switzerland, UBS (G-SIB)
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Avg. assets /

Number Assets (€ bn) bank (€ bn)
First pillar: commercial banks 272 2,530,694 9,304
Big banks 5 1,520,699 304,140
Regional or other commercial banks 164 809,667 4,937
Branches of foreign banks 103 200,328 1,945
Second pillar: savings banks 448 2,682,317 5,987
Primary savings banks 438 1,619,614 3,698
Landesbanks 10 1,062,703 106,270
Third Pillar: cooperative banks 1,206 953,579 791
Primary cooperative institutions 1,204 290,725 241
Regional cooperative central banks 2 662,854 331,427
Specialised banks 62 1,926,638 31,075
Mortgage Banks 20 826,572 41,329
Building and loan associations 25 188,984 7,559
Banks with special functions 17 911,082 53,593
Total 1,988 8,093,228 4,071

Data source: Bundesbank (2008)

Table 5.1: Statistics on Germany’s three-pillar banking system, 2008 (from Bleuel, 2009)

Funds re- (r%);;l b )ass%s Date of first
Bank ceived (US$ 1) PHOLilout funds Type of bank
to first receiving .
bn) received
funds
Commerzbank 93.54 838 3 Nov 2008 Commercial
Bank
Bayerische Landes- 14.44 606 18 Dec 2008 Landesbank
bank (state-owned)
Commercial
Hypo Real Estate 7.37 586 28 Mar 2009 Bank
WestLB 6.47 399 93 Jan 2008  andesbank
(state-owned)
Landesbank Baden- Landesbank
Wiirttemberg 647 787 15 Dec 2009 (state-owned)
Promotional
IKB Deutsche Indus- o, 79 13 Dec 2008  Bank (state-
triebank
owned)
Commercial
Deutsche Bank N/A 2899 N/A Bank
TOTAL 60.2

Table 5.2: Bailouts of German banks during the GFC (from Barth et al., 2012)

To put this into a comparative perspective, Figure 5.2 shows the costs of bank bailouts in the

was rescued by the government.
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context of the GFC in Germany and France, highlighting that the costs to the German state at
almost €40bn far exceed those in France. Since the numbers refer to the net revenue/costs, this
underlines the argument of the French bureaucratic elite that the bailouts of its banks were not
actually ‘costly’ to the French state, an argument that patently does not apply in Germany.

Net revenue/cost for general government (million euro)

mDE mFR

€10,000

€0 —_ - - —_— - - —_—— R — - — —_ R
2007 !08 !09 10 2011 ZOE 2013 2014 2015 %16 2017 l18 519 2020 tal

-€10,000
-€20,000
-€30,000
-€40,000
-€50,000

-€60,000

Figure 5.2: Net costs of government interventions in France and Germany to support financial
institutions 2007-2020 and total in € mn (from European Commission, 2021)

5.1.2 Germany’s TBTF reforms: A “Lex Deutsche Bank”

To explain the puzzle of the dependent variable in light of existing empirical explanations in the
literature, this section describes the main features of the 2013 regulatory law and, in particular, its
size threshold targeted only at the country’s largest bank. The law also contains a second section
on banks’ resolution plans, which was the preferred solution by the government and bureaucracy.

The “German Bank Separation Act”’® ring-fences certain activities within credit institutions
from the rest of their deposit and lending business. These activities are namely proprietary trading,
but also certain business with hedge funds, alternative investment funds, and high-frequency

trading. The ban on proprietary trading is the most important and prominent aspect of the

76 A notable feature of the law is its title “Law on the Shielding of Risks and on Planning for the Recovery and

Resolution of Credit Institutions and Financial Groups”, its original German name Gesetz zur Abschirmung
von Risiken und zur Planung der Sanierung und Abwicklung von Kreditinstituten und Finanzgruppen, or
Abschirmungsgesetz for short. First, the law’s title signifies its focus on both structural reform as well
as recovery and resolution planning. Second, its official name avoids the word “separation” and instead
focuses on the “shielding of risks”. However, this did not prevent the law from being referred to as the
Trennbankengesetz, or bank separation act, by the media and interviewees. Curiously, the Federal Financial
Supervisory Authority (BaFin) in its English-language materials refers to the law as the “German Bank
Separation Act”.
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reform. Given the difficulty of defining proprietary trading, the law explicitly allows business
including market making as well as other trading business for hedging or managing interest rate,
foreign exchange or liquidity risks. Although not resolving the central supervisory difficulty of
distinguishing between proprietary trading and market making, the reform singles out the most
narrow definition of “risky activities”.

This puts the German structural reform closer to the United States (US) Volcker rule, which
bans proprietary trading, than to the United Kingdom (UK) ring-fencing reforms, which instead
separate the deposit and lending business. However, in contrast to the Volcker rule and similar to
the French reforms, the ban only applies to the deposit-taking credit institution itself. Banks
can transfer the banned activities into economically, organisationally and legally independent
financial trading institutions, which can be separately capitalised subsidiaries. The exclusive
focus on proprietary trading distinguishes it from the Liikanen proposals, which include the more
sizeable market making activities. At BaFin’s discretion, market making activities can be banned
if they are deemed to jeopardise a bank’s solvency. So far, this option has never been exercised
by BaF'in.

The regulation’s most central feature for the purposes of the argument in this chapter is
the threshold of applicability. Concretely, the ban on proprietary trading is only applicable to
credit institutions that carry balance sheet items in the categories of financial assets held for
trading and available for sale or trading portfolio and liquidity reserve (i.e. proprietary trading
assets) exceeding €100bn (absolute threshold). The same applies if the balance sheet total of
the institutions or the group reaches at least €90bn on the balance sheet date of the last three
financial years and the aforementioned balance sheet items exceed 20 per cent of the balance
sheet total (relative threshold). This means that the regulation is only intended for banks with
significant proprietary trading activities, either in absolute or relative terms.

This threshold needs to be put into the context of banks’ balance sheets at the time. The
amount of assets falling into this category is difficult to independently verify from banks’ public
financial accounts, but total securities (i.e. financial assets that are not cash or loans) in 2013 of
many banks in absolute and relative terms barely exceed the thresholds in total (S&P Global,
n.d.), let alone proprietary trading assets. This prospective applicability to only Deutsche Bank,
Commerzbank and potentially LBBW was pointed out by the financial press. Given that Deutsche

Bank was the predominant player in proprietary trading, the law was often accompanied by the
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nickname “Lex Deutsche Bank”.””

In addition to proprietary trading, the regulation also requires banks to separate out their
business with hedge funds. Similarly, Deutsche Bank is by far the bank with the largest share of
hedge fund business.”®

This perception about the law’s limited applicability was also shared by bank lobbyists at
the time. However, as opposed to, for instance, technical considerations regarding TBTF, bank
representatives perceived ‘political considerations’ as driving this decision, stating that the law
“in the end, I don’t think applied to any institution, and if anything only to one, and that was
Deutsche Bank. Well, it was really a Lex Deutsche Bank. Which, in my opinion, was simply due
to political considerations at the time.””

This perception of political considerations when targeting the regulation at Deutsche Bank is

more concretely expressed by a lobbyist at a German banking association:

[Finance Minister| Schéuble decided relatively late in the day to clear up the issue so
as not to be put on the spot by the SPD and the Greens during the election campaign.
And that’s why a bill was drafted that was actually a Lex Deutsche Bank, because
the thresholds were set in such a way that only Deutsche Bank was affected. There
was a lot of discussion beforehand. And I believe that this political decision to target
Deutsche Bank, or at least to announce it so early that the others could then adapt

their business in order to be below the thresholds.89

The remaining chapter explores these ‘political considerations’ to explain why a crisis of
smaller banks resulted in a regulatory law with exclusive applicability to the country’s largest

bank.

T

“All German banks where proprietary trading accounts for more than 20 per cent of the balance sheet total or
exceeds the absolute amount of 100 billion euros are affected by the new regulation. This applies to Deutsche
Bank, Commerzbank and Landesbank Baden-Wiirttemberg [LBBW], among others. However, Deutsche Bank
will probably be hit the hardest by the plans, so that the draft law could also be christened the ‘Lex Deutsche
Bank’. The reason: the thresholds above which the risky business areas must be outsourced are so high that
they are reached at most by Deutsche Bank.” (Neuerer, 2013, own translation).

“l...] the thresholds from which the law is to apply would be so high that - if at all - only Deutsche Bank
and not Commerzbank would fall under the regulation. [...]| If it comes to a ‘Lex Deutsche Bank’, the
German government would follow the variant of the Liikanen proposals discussed in France, the so-called
Liikanen-Light.” (Hintze, 2013, own translation)

“the planned law on bank separation amounts to a Lex Deutsche Bank after all, which would be by far the
most affected in this country. In a survey of the largest hedge funds, the bank is among the most frequently
named banks worldwide with which the funds do business. [...| Deutsche Bank does not release figures on the
size of its hedge fund business, but analysts at various brokerage houses speak of a ‘significant’ share of the
institution’s investment banking. Deutsche Bank took market share during the crisis when other institutions
exited, said one analyst. A separation of the business could therefore cost the bank dearly.” (finanzen.net,
2013)

Interview, Lobbyist at a German Bank, 16 March 2021, own translation.

Interview, Lobbyist at a German Banking Association, 24 February 2021
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5.2 The veto point: Parliament and opposition agenda setting

The theoretical framework predicts parliament to be the relevant veto point within Germany’s
setting of direct parliamentary rule. To demonstrate the role of parliament, this section outlines
the role of the parliamentary factions within the policy process and their ability to influence
government policy through agenda setting, including opposition parties. This crucially distin-
guishes the German institutional setting from that of France, with its (traditional) practice of
strong presidential majorities, or Switzerland, with its system of broad governing coalitions, which
provide little to no space for the parliamentary opposition to meaningfully influence government
policy. Opposition agenda setting occurred in the lead-up to the 2013 federal elections, which are
the parliamentary elections to the German Bundestag®!.

The opposition’s agenda setting started precisely one year before the federal elections scheduled
for September 2013. The SPD was the main opposition party to the conservative-liberal governing
coalition of the Christlich Demokratische Union Deutschlands (CDU)/Christlich-Soziale Union in
Bayern (CSU) of Chancellor Angela Merkel and their coalition partner, the Freie Demokratische
Partei (FDP). The SPD candidate for Chancellor was Peer Steinbriick, former Finance Minister in
a Grand Coalition under Chancellor Merkel. In September 2012, Steinbriick published a 30-page
policy paper outlining his policy positions on the topic of financial regulation for the election
campaign. The mere fact that a candidate for Chancellor prominently published such a detailed
and wide-ranging set of policy proposals on financial regulation underlines the political salience
of this policy area at the time. The paper, entitled “Regaining confidence: A new attempt to
tame the financial markets” (Vertrauen zurickgewinnen: FEin neuer Anlauf zur Bindigung der
Finanzmdarkte, (Steinbriick, 2012)), discusses policy proposals covering a financial transaction tax,
bank resolution, shadow banking, Furopean banking supervision, the implementation of Basel
IIT and macroprudential regulation. The paper attacks the alleged inaction of the incumbent
government on financial regulatory matters.5?

Its most prominent proposal (both in terms of space in the paper as well as subsequent
media reception) is set out under the banner “Reducing the potential for blackmail: separating
commercial banks from investment banks”. This proposal consists of two ‘steps’: first, a restriction

of proprietary trading. Returning to the taxonomy in Section 2.1.1, this step is most similar to a

81 The focus here is on the Bundestag as the considerably more powerful lower house of the German parliament,

compared to the Bundesrat representing the state governments.

“The black-yellow federal government has been acting in slow motion for three years. [...| Since then, the current
federal government has not stood out as an initiator and driver of far-reaching regulation and containment of
speculative capital.” (own translation from Steinbriick, 2012, p. 4)
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version of the US Volcker Rule, in which proprietary trading is not permitted within the banking
entity. Second, commercial and investment banking are to be separated. This is closer in spirit to
the UK Vickers ring-fencing regime with an important exception: it does not focus on shielding
retail banking, but rather on separating investment banking specifically from both retail and
commercial banking. While not a difference in practice to ring-fencing, in a bank-based financial
system such as Germany the proposal more explicitly maintains the importance of deposits to
finance corporate lending.®3 The two-step proposal is motivated by the difficulty of deciding
whether transactions constitute proprietary trading, hedging or are on a client’s order.

An important priority that is stressed at the outset of the proposal is that “collaboration
[ Verbundzusammenarbeit] of the savings banks and the cooperative banks must also continue to
be possible” (own translation from Steinbriick, 2012, p. 12). The Verbundzusammenarbeit is an
arrangement in which organisationally independent savings banks cooperate to pursue common
commercial goals. One crucial aspect of savings banks’ networks is their ‘vertical division of
labour’ or vertical integration, in which Landesbanken serve clients too large for any individual
savings bank, but also provide syndicated loans to Mittelstand firms or in property finance. The
opposition’s goal was thus to leave the business models of the savings banks untouched, with the
protection of Landesbanken business models as a corollary.

The opposition and its proposals for structural reform were inspired by policy precedents in
the US and UK, but it was equally conscious of the unique institutional structure of the German
banking sector®®: “The German sector is different and the interconnections are different. But
at Deutsche Bank, for example, we can, of course, see how strong this investment banking has
become. And with the savings bank sector, we actually also have another pillar for investors and
small investors that doesn’t even exist in the UK and so on. So it was already clear that we had to
move towards the major international banks”.®> From the SPD perspective, the party’s scepticism
towards investment banking activity was thus mainly targeted at the major international banks
rather than Landesbanken and savings banks.

Interviewees confirmed that the main motivation for the government’s subsequent introduction

83 “However, the necessary shielding [Abschirmung| of the deposit and lending business must not go so far that

large banks can no longer fully fulfil their service function for the real economy.” (own translation from
Steinbriick, 2012, p. 12). Note that the term “Abschirmung”, instead of separation, is also adopted in the title
of the government’s subsequent regulatory law.

“The Volcker Rule was an important thing, but I also have to say that the Vickers Commission has always
been a good proposal and a good model for us - and for me too - in our work. And, of course, we have the
particularity of Germany with the savings bank sector and the entire universal banking sector, which is [how
it is] structured. So that was another special challenge.” (Interview, SPD MP and member of the Bundestag
Finance Committee, 5 March 2021)

85 TInterview, SPD MP and member of the Bundestag Finance Committee, 5 March 2021
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of a structural reform bill came from the opposition’s agenda setting, which put pressure on
the government by proposing bank separation. This was described as a form of “actionism” on
the government’s part.®6 After SPD candidate for Chancellor Peer Steinbriick proposed bank
separation, the Abschirmungsgesetz allowed Finance Minister Schéuble to argue that this issue had
already been addressed by the incumbent government. Any demands for ‘even more’ separation
would have lost their political appeal. The government was conscious of the negative public
perceptions of banks and the demands for redress. In this political climate, once the idea of
structural reform was out in the open, the government had to address it.8” The resulting regulation
was thus a compromise between the political need for a separation law and the government’s own
regulatory preferences (see Section 5.3).

In a similar vein, the opposition viewed the government’s law as a strategy to “minimise
points of attack” before the election, thereby preventing an appearance of inaction on the matter.
In particular, the speed at which the law went from the first reading in the Bundestag to the
resolution between March and May 2013 was viewed as evidence of this.®®

Having focused on the SPD before the election, it should be noted that opposition parties
more broadly advocated for TBTF regulation and structural reform in particular. This is most
strongly reflected in the Green party together with the SPD filing a parliamentary request entitled
“A new attempt to tame the financial markets: reducing the potential for blackmail — separating
commercial and investment banking”, stating that the government’s proposed law “falls far short of
what is necessary” and calling on the government to proceed with a law that, among other things,
extends the separation to market making activities (Fraktion BUNDNIS 90/DIE GRUNEN &
Fraktion der SPD, 2013).

Bank representatives shared this view of the parliamentary opposition as the agenda setter—
not just the SPD, but also the Green party®, stating that: “In the political discourse over the
years of dealing with the financial market crisis |...] the opposition succeeded in using two terms
[bank separation and financial transaction tax| that are so powerful that a government that
actually doesn’t want [to implement| either and considers both to be complete nonsense in terms

of content has no other option but to adopt both just before the election”®.

86 Interview, Research Staff for CDU MP, 26 February 2021

87 Ibid.

8 Interview, SPD MP and member of the Bundestag Finance Committee, 5 March 2021

89 A lobbyist considered the Greens as the main drivers behind the “intellectual achievement of agenda setting
or topic setting” to introduce bank separation as a “political promise of salvation” (Heilversprechen) in a
competition over “problem solving competence” (Ldsungskompetenz) after the GFC. (Interview, Lobbyist at a
German Banking Association, 24 February 2021)

9 Tnterview, Lobbyist at a German Banking Association, 24 February 2021, own translation.
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However, the role of parliament did not end with putting structural TBTF regulation on the
political agenda and forcing the executive to initiate such a law. It also crucially shaped the
resulting priorities of the regulation, in particular its focus on the very largest bank, which will be

explored further when returning to parliament and the role of instrumental power in Section 5.4.

5.3 An unconvinced executive: Government and bureaucracy

Having established the role and power of parliament in Germany in driving the agenda with regard
to the political “need” for structural regulation, this section shows in more detail that the reform
effort was, in fact, not promoted by the executive. Instead, it was met with considerable scepticism
from both government politicians and the bureaucracy. In contrast to France (see Chapter 6), the
executive does not constitute the effective veto point. Despite political-bureaucratic preference
homogeneity within the executive in opposition to structural reform, the country ended up with
a structural reform law targeted at its largest bank: the executive factored in the preferences of
parliament. This section relies on public documents and interview evidence with finance ministry,
central bank and supervisory officials to outline the nature of the executive’s scepticism.

The main actors within the executive, apart from the cabinet, are the Federal Ministry of
Finance (BMF), the Bundesbank and BaFin, with the BaFin by far the least influential®*. Most
actors in the executive were—privately and/or publicly—opposed to structural reform of any kind
for two main reasons. First, they preferred a multilateral regulatory framework, and in particular
resolution reforms, to address the country’s TBTF problem. This refers to both the G20/FSB
and the EU. Second, they did not view structural reform as appropriate for Germany’s system of

universal banking.

5.3.1 Preference for a multilateral resolution process

Members of the German executive were privately opposed to a structural solution to TBTF
and preferred another policy solution instead: bank resolution. Bank resolution had a number
of advantages in the minds of bureaucrats—it was multilateral and hence did not constitute a
unilateral policy effort that would undermine the competitiveness of the German banking system.
Moreover, while resolution is a policy aimed at reducing the moral hazard associated with TBTF,
it does not require a shared diagnosis about the business model failures of German banks during

the GFC.
91 Interview, Senior BMF Official #2, 5 January 2021
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In terms of the overall effectiveness of resolution, the BMF was clear that “in our analysis, the
implementation of effective bail-in buffers was more important than a ring-fencing rule.”®? This
meant that the regulatory law proposed by the BMF had a political component, the ‘ring-fencing
rule’, and a bureaucratic component, the law’s articles paving the way for bank resolvability.
This distinction arose because within the BMF, officials did not believe that the German crisis
experience was caused by a failure in their trading activities.%

In the views of the Bundesbank, the other relevant policy institution in Germany, trading
on behalf of clients (an activity that a full separation, such as UK ring-fencing, would have
separated) needed to be “protected at all costs”. Moreover, the topic of market making was seen
as uncontroversial. Instead, the Bundesbank was more active in international fora and preferred
a “multilateral” approach, such as resolution reforms in the FSB.%

A very public version of this argument was discussed by prominent policymakers, most
notably Bundesbank officials. At a 2014 conference titled “Too Big to Fail III: Structural Reform
Proposals - Should We Break Up the Banks?”, later released as a collection of articles, the
merits of structural reforms in the European and German context were debated publicly. A
member of the Deutsche Bundesbank Executive Board responsible for Banking and Financial
Supervision, Andreas Dombret, co-organiser of the series of conferences on the topic of TBTF, set
out his scepticism regarding the effectiveness of structural reform. Dombret argued that “breaking
up the banks” did not make them safer, as evidenced by the difficulties of pure commercial
banks such as Hypo Real Estate during the GFC. It would shift the channels of contagion from
within banks to between banks or into the shadow banking sector. Finally, he cast doubt on
the ability of regulators to draw the line between investment and commercial banking activities
in practice. Dombret concluded that Germany performed well with its universal bank system.
The Bundesbank Executive Board Member and his co-organiser, the lawyer Patrick Kenadjian,
summarise the conclusion by conference participants as follows: “At the end of the day, although
we had started off wanting to discuss the pros and cons of structural reform, most of the speakers
ended up advocating or conceding that without a credible bank resolution system, structural

proposals alone would not suffice to solve ‘too big to fail’” (Dombret & Kenadjian, 2015, p. 3).

92 TInterview, Senior BMF Official #1, 13 January 2021, own translation.

93 “If you look at this whole discussion about separating banks from a German perspective, then it’s not really
clear that it could really solve the problem, at least for the German banking market, because a separated
banking system wouldn’t have changed the biggest difficulties in Germany.” (Interview, Senior BMF Official
#1, 13 January 2021, own translation)

9 TInterview, Senior Bundesbank Official, 8 March 2021
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5.3.2 Accommodation of parliament

The section so far has argued that the executive was unconvinced by more wide-ranging structural
reform proposals and instead preferred a multilateral resolution agenda. The question remains as
to why the executive felt the need to accommodate parliamentary policy preferences. Bureaucrats
noted multiple reasons for accommodating the political priorities of parliament: outside political
pressure on the BMF and the political priorities of the Finance Minister.

The bureaucrats in the BMF did not view (proprietary) trading within universal banks as a
problem per se. But one interviewee made the distinction between factual and perceived problems.
As an institution with a politically elected leadership, ministries need to justify their actions
in parliamentary committees and hence also present policy solutions to ‘perceived’ problems:
“Of course, you are also aware of [political pressure| in the Ministry because you always have to
answer questions in the committees in parliament, you are aware of the public discussion, you
get questions from MPs. Then you are already aware of what is perceived and discussed as a
problem. [...]| On the one hand, of course, the factual problems, but also perceived problems that
are discussed intensively.”?

Despite technical disagreement with the need for structural reform in the German banking
system, bureaucrats were keenly aware of the political climate. At the Bundesbank, a senior
official perceived banks’ political and public standing to be at rock bottom, and diagnosed this
as a reason for the emergence of structural reform proposals. More concretely, this lack of
public standing diminished banks’ ability to defend themselves against regulatory initiatives, and,
hyperbolically, “you could have abolished the banks back then”.%

Members of the government, cabinet and senior BMF officials, also take into account the
parliamentary optics of major legislative proposals. One way in which parliamentary dynamics
cause members of the government to accommodate them is through the prospect of an electoral
campaign on an issue, and in particular the campaign promises by the opposition, described in
Section 5.2. By addressing policy issues and solutions saliently highlighted by the opposition (even
when it is unconvinced on policy substance, such as regarding structural reform), the executive
can ‘create facts’ and thereby reduce the political salience of the issue in the upcoming election.
As pointed out by a BMF official, this was part of the motivation for the drafting of the German

regulatory act.?”

95
96

Interview, Senior BMF Official #1, 13 January 2021, own translation and added emphasis.
Interview, Senior Bundesbank Official, 8 March 2021, own translation.
97 “There are various motivations, one being that you say ‘I want to make a statement now before my term in
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During the parliamentary debate, the legislation was amended more heavily in the German
parliament than, for instance, in France (see Section 6.2.5). This was uncommon for major
financial market regulations at the time.”® As an MP heavily involved in the process stated, this
applied to both proposals made by parliamentary groups in government but also to groups in

opposition.”?

5.4 The instrumental power of smaller banks and scandals

Turning to the main source of influence that interest groups exert over parliament, this section
expands on the nature of instrumental power that banks were able to exercise to achieve a
structural reform law that only targeted the largest bank. For this, it illustrates the diminished
standing of large banks after the GFC, which reduced their instrumental power, and why smaller
banks continued to enjoy influence over MPs in lobbying for their interests. Finally, an analysis
of the political salience of bank scandals is used to corroborate why Deutsche Bank, in particular,
became a convenient regulatory target.

The effective veto point in Germany’s institutional system is parliament, so it is important to
conceptualise the type of business power exerted on this particular institutional player. For this, it
is necessary to distinguish between large (mostly Deutsche Bank as the country’s only G-SIB and,
to a lesser degree, Commerzbank) and smaller (i.e. the remaining, mostly domestically-orientated
banks) and their respective structural and instrumental business power. An overview of this
classification is provided in Table 5.3.

Given Germany’s highly bank-based financial system, structural power derives from banks’ role
in credit provision rather than, say, employment creation or as a major source for government tax
revenue. However, a large proportion of credit to both companies and households is provided by
smaller banks, such as savings and cooperative banks, rather than large banks. This distinguishes
Germany from the other domestic cases, France and Switzerland, where large banks dominate in
credit provision.

Moreover, the exit options of Deutsche Bank, the country’s most internationally-active bank,

were diminished following the GFC. After rapid expansion to become a globally-leading investment

office expires’. I think that’s a political aspect. The other aspect is that one says ‘we are first creating facts
here’.” (Interview, Senior BMF Official #3, 18 February 2021, own translation)

“I have never actually seen draft legislation on really major financial market regulation projects being waved
through, not by the opposition in any case, but neither by the coalition parties.” (Interview, CSU MP,
16 February 2021, own translation)

9 Interview, CSU MP, 16 February 2021
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Bank size
Smaller Large

Yes, “hyper-local structural No, credibility of invest-
power” through role in lend- ment banking business mod-
ing to local economies / els discredited. Deutsche
MPs’ constituencies. Well- Bank scandal-prone. Com-
organised through powerful merzbank had to be bailed
banking associations. out.

Bank Instrumental
power

No, not crucial enough for
lending. Deutsche Bank’s
overseas business collapsing
(less credible exit option).

Structural No, no exit option.

Table 5.3: Classification of large and smaller banks’ post-crisis instrumental and structural power
in Germany

bank, the GFC dashed Deutsche Bank’s hopes of becoming a world-leading (investment) bank
that did not have to rely on its home market. Figure 5.3 shows that while both its corporate
& investment banking stalled, as did private client and asset management abroad, the private
client and asset management business in Germany (“DE PCAM?”) became the largest and the

only growing segment after the GFC.

Deutsche Bank, Segmental Results of Operations, 2006-2013 (in € mn.)
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Figure 5.3: Deutsche Bank, Segmental Results of Operations, 2006-2013 (in € mn). CIB:
Corporate & Investment Banking; PCAM: Private Clients and Asset Management. Source:
Deutsche Bank Annual Reports
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Similarly, smaller banks had very little overall structural power, given that savings and
cooperative banks, in particular, have virtually no international business to speak of that would
provide them with an exit option.

In the following, it is argued that large banks lost their standing and left a vacuum for smaller
banks to fill, exercising instrumental business power over MPs on account of their “hyper-local
structural power” and powerful associations. Instead, it is shown that Deutsche Bank’s scandals

further created a convenient regulatory target.

5.4.1 The diminished standing of large banks

Large banks were hindered in exercising significant structural power due to their relatively minor
contribution to credit provision and diminished role as taxpayers, driven by their business model
challenges. In addition, they saw a decline in their once considerable instrumental power and
their political influence was reduced following the GFC: Commerzbank was saved by the state
and part-nationalised, giving it little ability to influence the regulatory process. Deutsche Bank’s
performance deprived it of the ability to present itself as a national champion, and its decisions
during the bailout negotiations not to accept government money and its detrimental effect on
the German government’s rescue plan meant it had fallen out of favour with government and
opposition politicians (Woll, 2014b, pp. 445-446). The political debate revolved around investment
banking, in particular, and Deutsche Bank found it very difficult to publicly justify its investment
banking activity!

Large banks’ previously significant instrumental power over the BMF and the Finance Minister
had similarly waned. After the GFC, bureaucrats and government politicians were increasingly
more sensitive to the role savings banks and cooperative banks play in providing financing for the
German Mittelstand.'!

This was supported by the position of Finance Minister Schauble, who headed the BMF and

was less concerned about the impact on the business model of large commercial banks. A senior

official within the BMF linked this lack of concern explicitly to the definition of the size threshold:

100 “Tt was actually very, very difficult to even mention the word investment banking back then. [...] Starting
with the 2008 crisis, and that was of course primarily investment banks that were obviously in trouble at
the time, we had a mood that was characterised by this mentality of ‘it’s all gambling, it’s a casino, they’re
bad people’, and so on. And this debate was very, very, very intense.” (Interview, Bank-affiliated Research
Executive, 22 December 2020, own translation)

Senior officials within BMF, whose bureaucrats drafted the legal text, expressed reservations about disrupting
the business models of smaller banks: “So the classic example is these savings banks and cooperative banks,
which simply have an important economic role in the supply of credit for smaller companies in the status quo
and therefore, if this were to be damaged, you have to consider whether [regulation] is really a good idea.”
(Interview, Senior BMF Official #1, 13 January 2021, own translation)
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The law provides for something that the banks then complained about quite strongly
afterwards, namely that it made a certain business model of two large German banks
more difficult or no longer possible. Well, it doesn’t necessarily mean |...] that you
act upon [the complaints|. So I would honestly say that, at least under [Finance]
Minister Schiuble, large banks were perhaps given less of a hearing. And I wouldn’t
underestimate the other banks that still exist, as I think you can see from this threshold
value. And the discussion was, of course, which development banks would fall below
this threshold. At that time, the big banks also included certain development banks

[Forderbanken|, state development banks [Landesforderbanken|. They naturally play

a decisive political role.19?

This perception of Schiuble’s inclination to prioritise the interests of smaller banks is also
voiced by an MP who worked with the Ministry of Finance, stating that “of course, the heads of
the banks also sought contact with [Schéuble|. |...| T also believe that his sympathy belonged
more to the cooperative banks and savings banks than in some cases to the big banks.”103

The political preference to protect the Landesbanken and development banks in particular
was felt by large banks, who saw the political discourse as protective of the Landesbanken
despite Germany’s experience during the crisis: “If you think about the institutions that got into
difficulties here in Germany, such as IKB or many Landesbanken, they stylised themselves as the
victims, so to speak. This was of course a relatively easy position to take in the debate at the
time, pointing the finger at the evil investment banks and deflecting attention away from their

7104 " This disconnect in the

own failures in risk management and liquidity management, et cetera.
political debate, between the problems revealed by the GFC and the targeted institutions, was
publicly criticised by Deutsche Bank by pointing out, in a paper by the bank’s in-house think
tank DB Research, that the crisis was not caused by the banks targeted by the law, and equally

not because of their universal banking model (Schildbach, 2012).

5.4.2 “Hyper-local structural power” and banking associations

In contrast, smaller banks retained considerable instrumental power: first, when exercising
instrumental power, smaller banks individually are often limited by their lack of resources.
Germany’s traditionally influential banking associations, however, allow smaller banks to overcome
this limitation by pooling resources. Second, as mentioned above, in contrast to other countries,

most bank lending in Germany is carried out by smaller banks. Even though this does not

102 Tnterview, Senior BMF Official #3, 18 February 2021, own translation.
103 Tnterview, CSU MP, 16 February 2021, own translation.
104 Tnterview, Bank-affiliated Research Executive, 22 December 2020, own translation.
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equip them with sufficient structural power at the national level given their regional or domestic
focus and hence lack of exit options, it provides smaller banks with immense instrumental power.
The role of smaller banks is extremely relevant to individual local economies, given their role in
providing credit to companies and households. In a sense, they thus possess a type of “hyper-local
structural power”, which would not, however, translate into structural power at the aggregate
national level, such as when attempting to influence the federal government. Instead, the role
of parliament as the institutional veto point endows smaller banks with the ability to exercise
instrumental power over MPs, who are often directly elected in first-past-the-post elections
(Direktmandate) within constituencies. Moreover, since local politicians often sit on the boards of
savings banks, they maintain excellent connections to the main political parties. More concretely,
MPs are more receptive to the lobbying of savings banks (or their banking associations) as well
as Landesbanken themselves. Savings banks, while not within the scope of any structural reform
proposal given their lack of proprietary trading or business with hedge funds, have an incentive
to lobby on behalf of the Landesbanken to retain this access.

Apart from the resource pooling through banking associations that lend smaller banks more
lobbying power, German parliamentary procedure provides associations with an institutional role
in the legislative process. Interviewees highlighted the importance of hearings and consultations
with the associations ( Verbindeanhdrung), which is a step that takes place before the draft law is
submitted to become the government’s official legal proposal.!%® In the case of the 2013 draft
structural reform bill, comments from banking associations served as the basis for discussion for
government MPs.!06

Although large banks are also represented by an association, namely the Association of
German Banks (“Bankenverband”) which represents the German commercial banks of all sizes,
they had difficulty lobbying through the Bankenverband due to the diversity of business models.
In particular, very few banks other than Deutsche Bank did proprietary trading on this scale
(see Section 5.1.2), causing one interviewee to point out that “Deutsche Bank had the speciality
of doing certain business worldwide that nobody else did. You can’t get an association position
together. Because no one can comment on it, that’s quite simple”1%7. Deutsche Bank’s inability
to assemble a coordinated position with other banks, let alone the banking industry as a whole,

hurt its ability to lobby against the structural reform elements with parliament.!?®

105 Tnterview, Senior BMF Official #1, 13 January 2021; Interview, Research Staff for CDU MP, 26 February 2021
106 Tnterview, Research Staff for CDU MP, 26 February 2021

107 Interview, Bank-affiliated Research Executive, 10 February 2021, own translation.

108 «Ip this dialogue with regulators and legislators, you usually have the expectation on the other side of the table
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This dynamic is confirmed by MPs in interviews and in one case by a research staffer
(who prepares subject matters for MPs) for a leading CDU MP. In their assessment, savings
and cooperative banks often escape regulatory focus in contrast to large banks because MPs,
and in particular CDU politicians, are often under political pressure from the “party base” to
protect smaller banks, as savings bank directors are often closely connected to MPs and district
administrators (Landrite).'% Large banks may have personal connections to top politicians,
but local politicians and MPs, representing their constituencies, are better connected to smaller
banks.

In the parliamentary debate in the Bundestag, (government coalition) MPs were transparent
about their intention to design a regulatory law that did not interfere with the business of smaller
banks. This is, for instance, highlighted in a speech by Ralph Brinkhaus, the rapporteur for the
bank separation act of the CDU/CSU:

The SPD’s election programme [...| states: ‘We want ... a clear separation of
investment and commercial banks.” Unfortunately, I have to tell you that investment
banking even takes place in savings banks. You need to explain what it means to
completely separate the two! Explain to a Mittelstand company that applies for a
corporate loan from its bank that it will then unfortunately not be able to issue a
corporate bond with the same bank, that it will then unfortunately not be able to

enter into hedging transactions with the same bank, that it will then not be able to

organise its next corporate merger with the same bank! That is the truth. That is

precisely why we have introduced thresholds and made a sensible demarcation.!1?

5.4.3 Deutsche Bank’s scandals create a regulatory target

To explain why Germany ended up with a “Lex Deutsche Bank”, it needs to be evidenced why
Deutsche Bank in particular became a target for structural regulation. On the one hand, it has
been Germany’s largest and pre-eminent bank for a long time. On the other hand, as outlined
in Section 5.1.1, it did not require a state bailout. The obvious contrast is with Commerzbank,
Germany’s second-largest and also a privately-owned universal bank. Commerzbank was saved
with taxpayer money during the GFC but was not explicitly targeted by the bank separation act’s
size threshold. Instead of the bailouts, a notable and politically salient scandal episode further

weakened Deutsche Bank’s instrumental power and made it a convenient regulatory target.

that you will come with coordinated positions from the sector or the industry and not just with 17 special
ideas from 17 different institutions. That’s why it makes a lot of sense to coordinate there. Wherever possible.”
(Interview, Bank-affiliated Research Executive, 10 February 2021, own translation)

109 Tnterview, Research Staff for CDU MP, 26 February 2021

10 Bundestag debate on 17 May 2013 (Deutscher Bundestag, 2013)
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This focus on scandals provides further evidence that instrumental power was the main resource
at play in Germany, where direct parliamentary rule places parliament at the key veto point. It
weakens explanations based on structural business power or the institutional protection of the
role of large universal banks. Scandals would not in themselves diminish the structural standing
of the bank embroiled in them: its role in credit provision, employment, exit option or other
determinants of structural power would not inherently be damaged by reputational scandals.'!!
Similarly, its role within the country’s institutional CME, for instance, would not be weakened
if the public’s and policymakers’ perceptions of a particular bank changed due to a scandal.
Instead, scandals should only matter for regulatory policy in situations where instrumental
business power and the ability of a bank to lobby policymakers is the main determinant of banks’
regulatory treatment. As a result, in a counterfactual in which these scandals had not taken place
and no structural reform regulation had been implemented, it would be difficult to distinguish
between the role of instrumental and structural business power hypotheses. Although not a causal
explanation, the coincidence of scandals and the ‘Lex Deutsche Bank’ provides analytical leverage
to demonstrate the role of instrumental business power in Germany’s regulatory response.

An analysis of the political salience of bank scandals, both among the wider public and
policymakers, is best based on the media coverage of these scandals. Media coverage is the main
channel through which scandals are communicated to the public, a source of information for
politicians themselves, and serves as a proxy of scandals’ public salience for policymakers to gauge
their relevance.

The following analysis draws on data collected as part of the BANKLASH project.'? The
aim is to identify the salient coverage of different types of banks in Germany with a count of
articles that have been classified into “frames” using a model for supervised classification based
on a multilingual transformer model (for methodological details, see Nicholls & Culpepper, 2022).
The dataset consists of Germany’s largest and most important newspapers, including tabloids,
broadsheets and business dailies. The three frame categories considered here are ‘scandal’,
‘financial crisis/bailouts’ and ‘regulation’; a simplified summary definition is given in Table 5.4.

Figure 5.4 shows the monthly number of articles that fall into each frame, ‘financial cri-

sis/bailouts’, ‘scandal’, and ‘regulation’. This enables two types of inference: about the compara-

11 Ap exception is if scandals led to losses, fines or other financial consequences that would weaken the bank’s
ability to fulfil these structural roles. This was not the case in Deutsche Bank’s tax fraud scandal related to
CO2 emission certificate trading and a legal case initiated by the family of the late entrepreneur Kirch that
took place in December 2012.

12 This thesis was produced as a part of the ERC-funded BANKLASH project, and the analysis has benefited
from the work of Tom Nicholls and Mika-Erik Moser.
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Classification Definition

Named banks involved in, or allegedly involved in, misconduct that
Scandal involved settlement /charge/fine/claim etc., or a sense that banks
are ripping off customers.
Financial crisis/ The events of the financial crisis of 2008 and the bailouts that

bailouts resulted from them (including the lingering effects years afterwards).
Regulation g‘fhsarﬁigmg of rules for banks or the regulatory or political oversight

Table 5.4: Banking article classification (from Nicholls & Culpepper, 2022, p. 4)

tive coverage between banks and about the temporal evolution of this coverage. The selection of
banks is motivated by a consideration of the largest and most prominent banks in the context of
the GFC bailouts, discussed in Section 5.1.1. ‘Landesbank’ is included as a term to capture all
Landesbanken; while this captures multiple banks, as state-owned banks, these should be seen
as a collective category. The time frame allows for a sufficiently long time horizon to compare
the coverage (1) immediately after the GFC, (2) during the regulatory episode discussed in this

chapter and (3) afterwards.

Crisis/Bailout frame Scandal frame
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Figure 5.4: Count of press articles mentioning crisis/bailouts, bank scandals and bank regulation
for Deutsche Bank (blue), Commerzbank (yellow) and Landesbank (red), 2008-2015

The first observation is that up until the beginning of 2012 the ‘financial crisis/bailout’ frame
dominated news coverage for all banks. Most notably, and in line with expectations, Deutsche

Bank received the lowest coverage of all banks analysed. Coverage of Commerzbank peaked
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dramatically in early 2009 during/after the bank’s bailout by the German government in January
2009 (Larsen et al., 2009). The consistently highest coverage concerns Landesbanken, which
exceed the coverage received by Deutsche Bank and Commerzbank (except during the bailout
episode). From 2012, the salience of the GFC recedes noticeably in the relative news coverage.

Turning to the ‘scandal’ frame, Commerzbank received far and away the lowest coverage.
In contrast, from 2008 until early 2011 the Landesbanken received the highest scandal-related
coverage. This is unsurprising, given that while Commerzbank’s bailout was related primarily to
its financial position (partially related to its takeover of Dresdner Bank in 2008), the Landesbanken
troubles stemmed from a multitude of risky business practices. Deutsche Bank starts overtaking
Landesbanken from 2011 and most significantly from late 2012. Two major scandals drive a
notable peak in Deutsche Bank coverage, namely a tax fraud scandal related to CO2 emission
certificate trading and a legal case initiated by the family of the late entrepreneur Leo Kirch.
The main events and number of articles covering the respective scandals in December 2012 are
highlighted in Figure 5.5. December 2012 saw a large-scale raid of Deutsche Bank’s Frankfurt
headquarters regarding the CO2 emission certificate trading scandal and a legal ruling in the
Kirch case. Deutsche Bank dominated the bank scandal coverage henceforth.

Finally, the ‘regulation’ frame reflects relatively low or only sporadic salience in the aftermath
of the GFC until 2012 (note the scale of the chart). There are no clear patterns, except for some
spikes in regulatory coverage of the Landesbanken. However, from 2012 a dramatic shift emerges
in which Deutsche Bank receives consistently more regulation coverage than Commerzbank and
the Landesbanken.

In summary, a high level of ‘financial crisis/bailout’ coverage is dominated by the Landesbanken
and the Commerzbank bailout, with little coverage of Deutsche Bank, and fading after 2012.
Similarly, scandal coverage at first is primarily about the Landesbanken, but Deutsche Bank takes
off spectacularly from December 2012 onwards. This coincides with an increase in regulation
coverage focused on Deutsche Bank from 2012. 2012 thus represents a turning point in coverage
of the largest German banks, pivoting from crisis-related coverage focused on Commerzbank and
the Landesbanken to scandal-focused coverage driven by Deutsche Bank.

This data highlights the importance of political salience of different aspects of banks through
media coverage—financial stability and scandals—and their change over time. An examination of
the bailouts and the pre-2012 period would correctly lead to the expectation of a regulatory focus

on the Landesbanken and Commerzbank due to their financial troubles and corresponding media
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(a) German scandals in articles in December 2012 - by Deutsche Bank mention and scandal

Date Category Event
2012-12-12 Emission Certificate Tax Evasion Scandal Raid at Deutsche Bank in Frankfurt, 5 Arrested
2012-12-13 Emission Certificate Tax Evasion Scandal 4 Bankers Remain in Custody
2012-12-13 Emission Certificate Tax Evasion Scandal Deutsche Bank CEO Fitschen Gives Interview
2012-12-14 Kirch Trial Loss in Kirch Trial
2012-12-15 Earnings Warning Deutsche Bank Has to Give Earnings Warning
2012-12-16 Emission Certificate Tax Evasion Scandal Fitschen Calls PM Bouffier
2012-12-17 Emission Certificate Tax Evasion Scandal Investigations Show That HMRC Warned DB Early
2012-12-18 Emission Certificate Tax Evasion Scandal Fitschen Regrets Call
2012-12-19 Emission Certificate Tax Evasion Scandal First Banker Released from Custody
2012-12-19 Kirch Trial Court Overturns Shareholder Meeting Decisions
2012-12-19 Italy Lawsuit Ruling in Italy Lawsuit
2012-12-20 Kirch Trial Second Raid at Deutsche Bank
2012-12-28 LBBW Lawsuit Launch of LBBW Lawsuit

(b) Timeline of main events related to Deutsche Bank scandals in December 2012

Figure 5.5: Deutsche Bank scandals in December 2012: Article count by scandal (Figure 5.5a)
and timeline of main events (Figure 5.5Db)

coverage. However, the timing of structural reform precedents/proposals in the UK/EU and the
2013 federal elections in Germany meant that domestic TBTF legislation was only put on the
agenda in late 2012, at a time when public perception had already moved on to the scandals of
banks, in particular Deutsche Bank.'!3

For bank popularity among the electorate, the shift in issue attention to bank scandals
disadvantaged Deutsche Bank. In a setting of direct parliamentary rule, parliament is the relevant

veto power, however. The shift in attention to (Deutsche Bank’s) scandals away from financial

113 Something also noted by Howarth and James (2022, p. 190)
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stability concerns is highly relevant to MPs as well. First, in representative democracies, MPs are
sensitive to the preferences and concerns of their constituents. Even in a regulatory law nominally
concerned with risks to financial stability, the incentives of MPs to shape a bill that corresponds
to their electorate’s perceptions of the most salient issues are higher than for bureaucrats or
government politicians in the executive. Second, MPs’ own views are informed by the shifting
coverage about banks in the media. Moreover, the nature of a particular Deutsche Bank scandal
is likely to have further alienated politicians in particular: after a large-scale raid at Deutsche
Bank headquarters, the Frankfurt Public Prosecutor General’s Office accused 25 bank employees
of tax evasion, money laundering and attempted obstruction of justice in connection with trading
in CO2 certificates. In response, Deutsche Bank’s co-CEQO Jiirgen Fitschen made a call to the
state of Hesse’s Minister President Volker Bouffier of the CDU, the governing party both in
Hesse and the federal government, to complain about the raid. This led to a backlash not only
from CDU but also opposition SPD, Green and Linke politicians, accusing Deutsche Bank of
considering itself “above the law” (Der Spiegel, 2012). This scandal arguably weakened Deutsche

Bank’s instrumental power among politicians from all parties considerably.!

5.5 Conclusion

Germany, with its need for (shifting) governing coalitions and no institutional mechanisms for
the public to veto policy, is a paradigmatic example of direct parliamentary rule. As this chapter
has shown, this institutional setting creates a power dynamic within parliament to become
the principal determinant of the country’s regulatory response to the TBTF problem. The
government passed a law that prominently contained a structural reform component, of which
both government politicians and bureaucrats were profoundly sceptical. The executive thus
exhibited strong political-bureaucratic preference homogeneity, but it was not the veto point and
was forced to introduce a law that would be supported by the wider parliament.

Instead, the dynamics within parliament, such as the opposition parties’ strong demand for a
structural reform of Germany’s universal banks ahead of the federal election, set the agenda for
the introduction of the 2013 structural reform bill. The exact policy design of the regulation,
including its size threshold and focus on proprietary trading, was similarly influenced by the

preferences of MPs. In line with the theoretical framework, banks’ main source of influence

114 «the institute does not only have friends in the government - at least since the complaint by co-CEO Jiirgen
Fitschen to Hesse’s premier Volker Bouffier about the major raid at the institute at the end of 2012.” (Neuerer,
2013)
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over parliament is their instrumental power over MPs. The chapter distinguished between the
instrumental power of large and smaller banks: large banks’ (investment banking) business models
lost credibility after the GFC, with Commerzbank having to accept a state bailout and Deutsche
Bank’s international business dramatically reduced in size. In addition, a slew of scandals affecting
Deutsche Bank at the wrong time further reduced the bank’s standing among MPs and made it a
convenient regulatory target for post-crisis regulation in the form of a structural reform bill—a
“Lex Deutsche Bank”. Contrast this with the instrumental power of smaller banks that were
arguably more affected by the GFC. Smaller banks in Germany, and savings banks in particular,
possess “hyper-local structural power” which manifests as a type of instrumental power that can
be exercised over local MPs through smaller banks’ key role in lending within the local economies
in MPs’ constituencies. Through this and the powerful aggregation of their interests via banking
associations, smaller banks were able to exempt the Landesbanken (acting as savings banks’
central banks) from being included within the threshold at which structural reform requirements
applied.

The case of Germany demonstrates that a different location of the veto point within the
institutional setting can shift the regulatory dynamic under high salience: the political-bureaucratic
elite in Germany shared the same aversion to structural reform and preference for resolution
reforms as their French counterparts. However, they had to give in to parliament’s demands to
introduce a structural reform bill to target a scandal-stricken bank that had lost favour with the

actors at the veto point.
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Chapter 6

Semi-presidentialism in France: A
divided executive 1n the face of

structural business power

This chapter shows that the shape of French post-crisis too-big-to-fail (TBTF) regulatory reform
was driven by the tension between the newly elected government’s prominent political reform
commitments and the preferences of France’s influential bureaucracy. As a setting of semi-
presidentialism (without ‘co-habitation’) in which governments generally enjoy comfortable
majorities in parliament, political conflict occurred between the executive and banks through their
structural position in the economy. The executive did not display sufficient “political-bureaucratic
preference homogeneity” and was not able to agree on substantive banking reforms. The French
regulatory law of 2013 largely avoids structural changes to banks to ensure continued financing of
the economy. This demonstrates that a political commitment to bank reform alone is insufficient
and effective post-crisis reform requires a shared interpretation of crisis lessons with the executive.

To situate this discussion in the overall literature on France’s political economy, Section 6.1
reviews what the change in banks’ business models and the crisis bailout experience reveal about
the country’s modern political economy. Particular attention is paid to explanations of post-crisis
regulation, to which the subsequent empirical section makes a contribution.

The empirical Section 6.2 starts by describing France’s TBTF reforms and analyses France’s
crisis bailout programme and public opinion in order to explain President Hollande’s political
reform commitment. Interview evidence is then deployed to trace how the bureaucracy sought to
impose its own preferences, based on its crisis interpretations and priorities to ensure the financing
of the economy. The bureaucracy leveraged its expertise to design a policy that implemented its

own priorities while at the same time accommodating the President’s political reform commitment.
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6.1 The French ‘post-dirigiste’ political economy and the financial
crisis

In order to situate this chapter on the French post-crisis reforms, this section reviews the expec-
tations the political economy literature generates for the mode of French economic policymaking.
This review provides the backdrop for the discussion of the independent role of state actors in
the design of regulatory reforms in the remainder of this chapter. Existing literature on France’s
post-crisis banking regulation overwhelmingly consists of Varieties of Financial Capitalism (VoFC)

and business power explanations.

6.1.1 The new French state before and during the GFC

France’s post-war financial system was long characterised by dirigiste state intervention, under-
stood as state intervention in a great number of industries and overall centralised planning and
coordination. Here, the Trésor and parapublic banks centrally allocated credit, giving the state
its “most powerful weapon” in shaping investment (Hall, 1986, p. 153; see also Culpepper, 2008;
Zysman, 1983). This system collapsed with the 1984 Banking Law, which deregulated markets,
enabled universal banking, and ended state-controlled credit (Bertero, 1994), with explanations
ranging from financial globalisation (Loriaux, 1992) to domestic economic pressures (Hall, 1986).
French banks subsequently developed “market-based” business models (Howarth, 2013), supported
by privatisations and the rise of shareholding networks (Culpepper, 2008). While some attribute
these changes to deregulation, others stress shifts in firm strategies and “joint belief shifts” in
corporate behaviour rather than formal institutional reform (Culpepper, 2005; O’Sullivan, 2007).
Scholarly debate persists over whether France should now be seen as a state-enhanced economy;,
with the state exercising indirect influence (Schmidt, 2003; Schmidt, 2002; Clift, 2006), or as
a more market-dependent system in which firms rely on equity markets rather than state-led
coordination (Culpepper, 2008).

The French government’s interventions during the Global Financial Crisis (GFC) are ideally
suited to obtain a better understanding of the nature of state intervention in the new French
political economy. The rescue plan executed through the Société de financement de 1’économie
frangaise (SFEF) and the Société de prise de participation de 'etat (SPPE) is widely agreed to
constitute an extremely cooperative solution between the state and banks. This is because the

SFEF, which provides liquidity to banks by raising capital, is jointly owned by the government and
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the six big banks, with the government guaranteeing the bonds issued by the SFEF (Grossman
& Woll, 2014, p. 591). This lack of conflict in the French bailout programme has been explained
in the literature through business power, either as the collective negotiation between the state
and banks (Grossman & Woll, 2014; Woll, 2014a, 2014b) or an ‘informal consortium’ between
policymakers and bank managers (Jabko & Massoc, 2012).

In contrast to this rationalist account of institutional change to the “post-dirigiste” mode of
policymaking through gift exchange, Clift (2012) argues that the changes in French capitalism—
privatisations, internationalisation including foreign equity ownership, and increased reliance on
debt financing—have transformed France into a post-dirigiste style of state activism by changing
how economic elites understand the state-economy relationship (see also Woll, 2008). Here, the
French tradition of dirigisme has evolved into a type of state-economy relationship in which
economic elites continue to see a market-making role for the French state, as evidenced in
the coordinated design of the bailout package, the continued promotion of national (banking)
champions, and institutional innovation in the search for new modes of interventionism. In
contrast, Levy (2017) characterises the French response to the economic downturn during the
GFC as essentially neoliberal and proposes a historical institutionalist explanation. The reforms
of the 1980s deprived the French state not only of its industrial policy instruments but at the same
time instituted an expansion of social spending, which limited the government’s fiscal capacity to

launch a more ambitious stimulus package during the GFC.

6.1.2 The political economy of French post-crisis regulation

Post-crisis banking regulation presents a promising opportunity to gain a theoretical understanding
of the mode of French state intervention in the financial sector. Post-crisis regulation arguably
represents a more deliberate case of policymaking, compared to the frenzied government action in
the face of potential economic calamity during the GFC. The change from President Sarkozy’s
centre-right government, which at the beginning of its term supported a withdrawal of the state
(Jabko & Massoc, 2012), to President Hollande’s centre-left government, which supported stronger
state intervention, can yield insights into various constraints on government action.

With regard to bank structural reform, Hardie and Macartney (2016) argue that France
was looking to protect the business models of its largest banks, centred around ‘market-based
banking’ (see Hardie & Howarth, 2013a), from the European Union (EU) proposals to separate

trading activities from universal banks. This clashes with the institutional literature’s traditional

116



Chapter 6: Semi-presidentialism in France Robin Hsieh

conceptions of France as a bank-based financial system that makes policy in favour of traditional
bank (lending) activities. The defence of national champions is a hallmark of (post-)dirigiste
policymaking. The authors rightly conclude that “neither the proprietary trading ban nor the
specific national ringfences posed a significant challenge to the market-based activities of the
largest French |...| universal banks” (Hardie & Macartney, 2016, p. 519). Even though this
insight into the motivations of policymakers—protecting national champions’ trading activities
instead of domestic lending—provides a starting point for the analysis of French post-crisis
regulation, they reveal little about how and why the contest between Hollande’s political agenda,
public pressures, bureaucratic influence and business power played out to produce this outcome.

In contrast, Massoc (2020) examines the institutional capacities of different factions in the
policymaking process to explain domestic regulatory reform. While states by default have a
structurally-determined incentive to promote the competitiveness of their banks, after the GFC
some factions opposed this incentive. Due to the closely intertwined nexus of political and
financial elites in France (see also Jabko & Massoc, 2012), the institutional capacities of these
opposing factions were thinner, for instance, than in the United Kingdom (UK). Absent venue
shifting to an independent expert commission, as in the UK (see Macartney et al., 2020), “French
priorities have, thus, been to enhance the expansion of its TBTF banks, both globally and at
home” (Massoc, 2020, p. 136).

Broadening the argument, Howarth and James (2020) add the role of banks and their business
power to influence the political agenda through issue framing, conflict expansion and venue
shifting. In the face of the high political salience of banks after the GFC, as reflected in President
Hollande’s 2012 election campaign, France’s four largest banks, together with big business,
managed to maintain a united front against structural reform proposals. In another contribution
based on the ‘financial unity’ thesis (see Pagliari & Young, 2014), Howarth and James (2022)
further argue that French banks leveraged their ‘cooperative financial power’ in conjunction with
a broad business alliance, which combined with the lack of venue shifting led to symbolic reform.
By emphasising the importance of institutional venues and the influence of banks, the authors
provide a useful account of the regulatory process but, similar to Massoc, are unable to explain
why, for instance, the Socialist party and bureaucrats did not expand the political conflict nor
instituted a venue shift.

Moving away from financial power perspectives, Keller (2021) instead argues that the post-

crisis response in France exhibits evidence of social learning at the level of financial regulators.
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More concretely, after banks tightened lending standards following the GFC, French business
and regulators learned that a bank-based financial system led to over-dependence on bank credit.
This learning led to a focus on strengthening alternatives to financial intermediation in domestic
regulatory reforms. Keller’s focus on social learning and the ideational underpinnings (in the
tradition of Hall, 1993) of regulatory reforms is a welcome contribution to the predominantly
institutionalist and business power literature. Yet, the empirical evidence focuses on reforms
to strengthen capital markets by empowering investors and easing market access for small and
medium-sized enterprises (SMEs) (2021, ch. 7), providing little insight into the regulation of banks
as the (continued) central players in financial intermediation. Indeed, by focusing on TBTF bank
reforms, the empirics in Section 6.2 contest Keller’s notion that French banks were the “biggest
losers of the French reforms”. Instead, policymakers sought to keep financial intermediation within

banks with the goal of financing the economy.

6.2 A bureaucratic solution to political reform commitments

This section argues that France’s post-crisis TBTF regulation is shaped by a bureaucratic com-
promise between political reform commitments in response to the GFC and the preferences of the
French bureaucratic elites. President Hollande’s campaign promises created a political commit-
ment to be implemented by the country’s famously influential bureaucratic elite, which opposed
structural reform because of its different interpretation of the lessons from the GFC bailouts and
a strong preference for retaining banks’ ability to lend to the real economy. Instead, bureaucrats
focused on creating a resolution regime to address the TBTF problem. This culminated in a
legislative outcome that symbolically addressed the political reform commitment in name only
and instead more effectively implemented bureaucrats’ desired resolution powers and worked as
an effective measure to fend off the EU-level structural reform proposals rejected by bureaucrats.

Figure 6.1 illustrates the role of the French case in the theoretical framework. In France’s
political system of semi-presidentialism (without ‘co-habitation’), governments ordinarily com-
mand a comfortable majority in parliament. The votes of Members of Parliament (MPs) for the
government’s agenda are thus virtually assured. In the hierarchy of actors’ agenda-setting power,
the executive does not have to consider a potential veto from parliament or the electorate in its
policymaking. Accordingly, the executive’s power source is the preference homogeneity between

the government politicians and the bureaucracy. When dealing with the executive, banks’ main

118



Chapter 6: Semi-presidentialism in France Robin Hsieh

source of influence is the sector’s structural power. As outlined in the following sections, bank

lending can constitute a powerful source of influence over bureaucrats.

Institutional Last veto Political actors Actors’ de facto power Bank source of Case Regulatory outcome:
setting point (by agenda-setting power)  source influence Policy mix

Bxecutive - - Government politicians| [Political-bureaucratic <« Structural power " bolism"

Semi- - Bureaucrats preference homogeneity, P 2 tatus quo symbolism"
residentialism | ‘Weak resolution and

’ structural reform (2013)

Figure 6.1: France’s position within the theoretical framework

For effective policy reform, a democratic mandate for reform is insufficient. Rather, it requires
the bureaucracy to share the political interpretation of crisis lessons. First, this is particularly the
case where, institutionally, the bureaucracy has significant standing for and thus power through
its expertise. Second, greater conflict arises when bureaucracies have a mandate to promote
the financing of the economy. In cases where the bureaucracy potentially has different reform
preferences to politicians, the technically complex nature of banking regulatory issues endows
politicians with decreased resources to challenge the bureaucracy’s expertise. In these situations,
bureaucrats are able to impose their preferred solutions as long as they are able to sufficiently
accommodate the political reform commitments.

In order to evidence this, Section 6.2.1 starts by briefly describing the regulatory policy mix of
the French TBTF reforms of 2013, i.e. the dependent variable. Section 6.2.2 outlines the French
crisis experience and bailout programme, illustrating both the public and political dissatisfaction
as well as the different interpretations and lessons that bureaucrats drew. The chapter then
goes over the political reform commitment that the Hollande presidential campaign made in
Section 6.2.3. The crucial role of bureaucratic preferences is highlighted in Section 6.2.4, including
the lessons that bureaucrats drew from the crisis, their concerns about the domestic as well as
EU-level structural reform proposals, and their preference for resolution reforms. Section 6.2.5
demonstrates how the bureaucratic arguments were carried back into parliamentary debates and

the eventual reform adoption.
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6.2.1 France’s TBTF reforms: A bureaucratic compromise regulation

In July 2013, the French Parliament passed the Lot de séparation et de régulation des activités
bancaires, or “Law on the separation and regulation of banking activities”. Despite its name
emphasising the separation of banking activities, i.e. the structural reform component, the law is
in fact a law containing a wide range of regulatory measures. It is composed of a total of twelve

“titles”, the most important of which, for the purpose of this chapter, are as follows!!%:

The regulation created a separation in which banks were forced to separate “speculative”
activities into subsidiaries (title 1), a resolution regime that transformed the Autorité de controle
prudentiel (ACP) into the “Autorité de controle prudentiel et de résolution” (ACPR) and granted
it extensive resolution powers (title 2), measures for macroprudential supervision (title 3),
strengthening the power of financial supervisors (title 4) and further titles strengthening consumer
protection.

To understand the most important aspect that determines the stringency of the structural
separation component for French banks’ business models, it is important to note that the Trésor
included a definition of speculative activities in the regulation. It settled on a definition that any
business on request of a client does not constitute speculation, and as a result, the law focuses
on proprietary trading as the main activity that constitutes “speculation” (as well as a ban on
high-frequency trading, speculation on agricultural raw materials and ownership of hedge funds).
This makes it similar in focus to the Volcker Rule in the United States (US), with the crucial
difference that French banks were merely required to put their “speculative” proprietary trading
operations into subsidiaries with stand-alone capitalisation, as opposed to a Volcker-style outright
ban. This definition means that (in contrast to the US or the EU Liikanen proposals) market

making—buying and selling securities to create liquidity in the market for these securities—was

still permitted for French banks.

6.2.2 Crisis bailouts and French public opinion after the crisis

The GFC arrived in France in August of 2007 with BNP Paribas’ announcement about suspending
redemptions on three of its funds, considered by some even to constitute the real start of the

financial crisis. However, the state was only forced to step in a year later. French crisis bailouts

15 Note that these do not all correspond to the title numbering in the final adopted law, as the parliament
changed the order and added mainly consumer protection-related titles, which are not of main interest here.
However, interviewees discussing the titles with reference to their ordering in the draft law, where “title 1”
refers to the separation and “title 2” to resolution reforms.
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fall into two categories: individual bailouts of smaller institutions and a collective scheme that
includes all the large TBTF banks. The first bank to be bailed out was Natixis, an investment
bank jointly owned by Banque Populaire and Casse D’Epargne. It had the highest losses of any
French bank and led to the merger of the two owners to form BPCE, brokered by the French
government (including liquidity and capital injections) and installed an advisor to President
Sarkozy as its CEO (see Jabko & Massoc, 2012, p. 578). The second bank was Dexia, a Franco-
Belgian public finance bank that received a coordinated bailout by the Belgian, French and
Luxembourg governments. However, it is noteworthy that French policymakers rarely considered
Dexia to constitute a case that revealed problems about French banks.!16

The main rescue plan executed through the SFEF and the SPPE is widely agreed to constitute
an extremely cooperative solution between the state and banks. It was announced and put into
law in October 2008 and is unique in its collective focus on all six large French (i.e. TBTF)
banks, which avoided the stigmatisation of individual banks. Rather than providing direct
government money, the SFEF raised capital on the financial markets and provided liquidity to
all participating banks. The SPPE recapitalised all banks simultaneously by buying equity. As
a result, this was viewed by French policymakers mostly as a temporary liquidity umbrella for
banks in light of tight market conditions during the crisis, rather than a full-blown government
bailout—in contrast to schemes in other countries.!'” Similarly, the collective nature of the
SPPE to support “the economy” and its avoidance of taking controlling stakes in banks by buying
so-called supersubordinate securities meant that “the SPPE was promoted as an instrument to
help stabilize the financing of the economy, not a bailout measure per se” (Woll, 2014a, p. 124).

The French bailout scheme early on turned out to be one of the most “profitable” bailout
schemes in Europe; the bailout plan’s benefit to the French government budget was positive
throughout and updated numbers up to 2020 show positive net revenues of €1.9bn, or 0.1% of
French 2020 gross domestic product (GDP) (contrast with the costs of Germany’s bailout plan of
€49.4bn or 1.5% of 2020 German GDP in Figure 6.2, European Commission, 2021, p. 19).

The above has illustrated the general contours and most pertinent features of the bailout
programmes that might have influenced the interpretations of the French crisis experience. This
is supplemented with evidence on public opinion on the most important aspects of the crisis and
response using surveys conducted by the polling company ifop Group. The first survey provides

evidence on respondents’ preference regarding the specific form of the government’s solutions to

16 Tnterview, Senior Trésor Official, 22 November 2021
17 Interview, Frédéric Visnovsky, Deputy General Secretary at ACPR, 3 December 2021
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Figure 6.2: Net costs of government interventions in France and Germany to support financial
institutions 2007-2020 and total in € mn (from European Commission, 2021)

banking crises in Table 6.1118,

Question: In your opinion, in order to solve the banking crisis
affecting France, is it necessary for the state to...?

- Take a majority stake, i.e. nationalisation of French banks by the state 32%
- Acquiring the capital of French banks without the state becoming the

majority shareholder 31%
- Refrain from intervening 23%
- Lend money to the banks which they will later repay as was the case in

2008 14%

Table 6.1: October 2011 survey responses about the government’s desired crisis response

The survey results demonstrate that a “bailout” in the form of capital, i.e. the state becoming
a shareholder, is the preferred option. This is the case for both the state becoming a majority
shareholder—“nationalisation”—or a minority shareholder, preferred by two-thirds of respondents.
This is strictly preferred to liquidity provision in the form of government loans, which are less
popular than even an absence of any government intervention. There are unsurprising differences
in responses according to respondents’ political leanings, with centre-left Parti socialiste (PS)
(and in particular far-left Front de Gauche) supporters expressing even stronger support for
nationalisation, and centre-right Union pour un mouvement populaire (UMP) supporters showing
a comparatively stronger preference for intervention or liquidity support. Overall, though,

government loans are notably unpopular. This insight into public opinion is notable for two

18 Tn survey “Le regard des Frangais face a la crise” (translated from IFOP, 2011c, p. 36)

122



Chapter 6: Semi-presidentialism in France Robin Hsieh

reasons: it is contrary to the actual government measures taken by the French government
during the GFC that have been outlined above (the survey response option mentions this, which
may have prompted a backlash against this option). Further, it stands at odds with the stated
preferences of bureaucrats who in interview data cited the liquidity umbrella without the need for
(direct) capitalisation as evidence that French banks survived the crisis well (see Section 6.2.4).

As the theory of institutional veto points and bank business power proposes that public
dissatisfaction with the bailouts and their broader perception of the causes of the crisis influence
the subsequent political desire to regulate finance, it is necessary to examine public opinion on
the causes of the crisis. In an October 2011 survey, French respondents were asked to identify the

main actors bearing the greatest responsibility for the crisis (Table 6.2!19).

Question: In your opinion, who among the following actors . Total
1 e1s . . . First

bears the greatest responsibility for triggering the financial hoi men-
and economic crisis in France? First? Second? OEE T tions
- The financial markets 3% 55%

- The government 26% 44%

- The banks 15% 45%

- The European Union 10% 26%

- The French as a whole 6% 11%

- Emerging countries (China, India, etc.) 5% 15%

- The companies 1% 4%

Table 6.2: October 2011 survey responses about responsibility for triggering the crisis

The headline numbers are noteworthy in that “the financial markets” and the government are
held responsible for the crisis more than the banks. This leads to the observation that French
public opinion has a clear idea of diffuse “financial markets” as the culprits, rather than necessarily
banks as specific financial institutions. Similarly, the French government—and if adding the
EU, political authorities more broadly—share a similar level of blame as the banks. Split by
party affiliation, most surprisingly centre-left PS and centre-right UMP supporters blamed banks
almost equally (IFOP, 2011c, p. 31).120

French public opinion on banks after the crisis and in the lead-up to the 2012 elections can
also be examined in a comparative manner. This is not only to inform the comparative case

study design, but also since absolute survey numbers are hard to interpret without reference to

19 Tn survey “Le regard des Francais face a la crise” (translated from IFOP, 2011c, p. 30)

120 The differences arise with regard to the responsibility of the government, which PS supporters assigned more
heavily to the government than UMP supporters, which may simply be explained by the fact that incumbent
President Sarkozy at the time hailed from the UMP. Instead, UMP supporters blamed financial markets more
than PS supporters (in line with far-left Front de Gauche supporters), compensating for the lower responsibility
assigned to the government.
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other countries. One insight comes from the French public’s view of the importance of hosting
a leading financial centre from January 2010, in which 49% of French respondents considered
it “very important” (10% “not important”) that Paris be one, compared to only 38% British
respondents saying the same about London (16% “not important”) (IFOP, 2010, p. 5).'2! This
challenges the widespread view that policymakers in countries with more important financial
centres need to be more protective of them, as public opinion may change policymakers’ calculus.

Further, in surveys about people’s opinions about banks in France, the US and Switzerland
(Table 6.3'2%), one of the most relevant differences between the countries is that a smaller
proportion of French (and Swiss) respondents blame their own country’s banks for triggering the
financial crisis. At the same time, French respondents are significantly less sanguine about bankers
having changed their behaviour after the crisis and adopted less risky behaviour. Moreover,
French respondents are as convinced that the crisis has cost taxpayers and the state money as

their counterparts in the US and Switzerland.

France USA Switz-
(Febru- (Febru- erland
ary ary (July
2011)  2011)  2011)
- The banking crisis has cost taxpayers and the state money 87% 90% 84%

- .Fren.ch/ US/Swiss b.anks played an important role in 0% 84% 6%
triggering the economic and financial crisis

- French /US/Swiss banks can now be trusted to be sound 51% 48% 59%

- Banks are pushlpg .pe.ople into over-indebtedness by lend- 60% 66%% 55%
ing too easily to individuals

- Banks should be placed under state control 56% 57% 49%
- Bankers have learned the lessons of the crisis and have 98% 47% 39%

Question: For each of the following opinions that
can be heard about banks in general, would you
say that you tend to agree or disagree?

adopted less risky behaviour

Table 6.3: February and July 2012 survey responses to statements about banks

Before moving on to Frangois Hollande’s political commitment to bank reform, it is worth
summarising the somewhat contradictory public opinions that the then-presidential candidate
sought to reconcile in his political proposals. First, France’s bailout scheme of its largest banks
was a programme that avoided large-scale bankruptcy or even a loss to taxpayers, in what
policymakers came to view as a successful form of state intervention. At the same time, public

opinion prefers nationalisation or partially state ownership in banks over the ‘liquidity umbrella’

121 Question (translated): “In your opinion, for our country’s economy and in the context of global competition, is

it very important, fairly important or not important that Paris/London is a leading financial centre?”
122 11 surveys “Le banquier idéal des Francais et des Américains” and “L’image des banques en Suisse” (translated
from IFOP, 2011b, p. 9; IFOP, 2011a, p. 12)
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that was provided. The public seems convinced that the crisis has cost taxpayers and the state
money. This points to a different interpretation between policymakers and the public’s perception
of the success of the bailout programme. Second, few people directly blamed the banks for
triggering the financial crisis (as opposed to ‘financial markets’ or the government/EU). Third,
and despite this, French public opinion had a negative image of its banks and about their having
learnt the lessons of the crisis and having reduced risky behaviour. Fourth and finally, a large
fraction of the French still supported Paris as a competitive and leading financial centre. It
can be concluded that the incentive for political proposals was to (1) draw the lessons from a
publicly unpopular bailout scheme that let banks get away too easily (with loans), (2) rein in
‘financial markets’ as the real culprits of the crisis, (3) reduce risk-taking in banks, all the while

(4) protecting the competitiveness of the French financial industry.

6.2.3 The political reform commitment to bank separation

The political discourse around post-crisis reform heated up in the lead-up to the 2012 French
presidential elections, in which Francois Hollande, candidate of the centre-left PS, challenged
incumbent Nicolas Sarkozy of the centre-right UMP. Hollande’s campaign promises in the area of
financial regulation are important to examine, as they constituted the political reform commitment
for Hollande’s subsequent presidential term. They are also remarkable, as financial regulatory
policy is not normally a prominent issue in political debates but arguably constituted the main
plank of Hollande’s economic policy promises.

It is worth quoting at length a passage from Hollande’s first major speech that kicked off his

presidential campaign, delivered at Le Bourget on 22 January 2012:

In this battle that is beginning, I will tell you who my adversary [‘adversaire’] is, my
real adversary. He has no name, no face, no party, he will never present his candidacy,
so he will not be elected, and yet he governs. This adversary is the world of finance.
Before our eyes, in twenty years, finance has taken control of the economy, society and
even our lives. It is now possible in a fraction of a second to move dizzying amounts

of money, to threaten states.

[...] Against it, against this finance, the promises of regulation, the incantations of
‘never again’ have remained a dead letter. G20 [summits| have followed one another
without tangible results. In Europe, 16 last-chance summits have been convened to
postpone the final resolution of the problem until the next one. The banks, saved by
the states, are now eating the hand that fed them. [...| Thus, finance has freed itself

from all rules, all morals, all control. 123

123 Translated from Hollande (2012a, author’s emphasis)
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This served to position Hollande and his platform firmly on the political left. “Mon adversaire,
c’est le monde de la finance” became a major slogan throughout the campaign. Crucially, it was
followed by a specific policy proposal in the speech: “If finance is the adversary, then we must
confront it with our means and first of all at home, without weakness but without unrealism,
thinking that it will be a long fight, a hard test but that we must show our weapons. Controlling
finance will begin here by passing a law on banks that will force them to separate their credit
activities from their speculative operations” (translated from Hollande, 2012a, author’s emphasis).
This pledge was made repeatedly throughout the campaign (de Tricornot et al., 2014, p. 32) and
the structural reform proposal was one of the most prominent of Hollande’s “60 proposals for
France” (Hollande, 2012b, p. 10).12* An important feature of Hollande’s rhetoric is that even
though his policy proposal focuses on banks and their “speculative activities”, his ‘adversary’ is
the world of finance as opposed to the banks, in line with the public’s conception of the crisis
culprits.

The campaign proposal was put forward shortly after the final recommendations of the UK’s
Vickers Commission in September 2011 and the formation of the Liikanen Commission at the
EU level in November 2011. It included very little policy detail beyond the wording cited above
and, crucially, focused on the vague concept of “speculative operations”. Moreover, a policy
proposal that is completely missing from the campaign rhetoric was resolution, work on which was
already underway at the Financial Stability Board (FSB). Instead, Hollande criticised the G20’s
intangible results. This deliberate focus on the political reform commitment will be contrasted
with the bureaucratic deliberations discussed in Section 6.2.4.

Hollande went on to win both the first round and second round in May 2012 against Sarkozy
with 51.6% of the vote (Ministére de I'Intérieur, 2012a) to become President of the Republic,
while in the following parliamentary elections in June 2012 the PS and its allies won a majority of
57.7% of seats in the National Assembly (lower house) (Ministére de I'Intérieur, 2012b). It already
held a majority in the Senate (upper house). This means that with its comfortable majority and
fresh mandate, the new PS government could rely on its policies being confirmed by parliament,
which makes the executive the effective veto point.

Despite the prominence of structural reform, interview evidence reveals that the technical

specifics of the proposal had not been established at the time of the presidential campaign.'?> After

124 Other proposals included a financial transaction tax, a ban on operations in tax havens and of “toxic” financial
products, a tax on bank profits and measures on executive pay (Hollande, 2012b, p. 10).

125 «You know it’s just politically, it was the main theme of the campaign night was something they knew they
had to work on. The technical specificity they did not know anything about. When you want to have a law,
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the election, Hollande appointed his campaign manager Pierre Moscovici as Minister for Finance
and Economy, to lead the powerful Finance Ministry (known as “Bercy”) which includes the
influential Direction générale du Trésor (“Trésor”). Moscovici and the Trésor would be responsible
for developing a legislative proposal for the president’s promises on financial regulation.

The structural reform proposal gained such prominence that a survey on the image of
the banking sector in July 2012 found that 84% of respondents supported separation between
retail banking activities and market activities, while only 16% considered these activities to be
complementary (see Table 6.4126). This fits with public opinion evidence on people’s focus on

‘financial markets’ as the main culprits for the crisis.

Question: Which of the following two opinions do you most agree Resp-
with...? onses

- “Within banks, retail banking activities (loans and savings for companies
and individuals) and market activities (financial market operations) must be

separated to better guarantee savers’ deposits and avoid new financial and 84%
banking crises”

- “Retail banking activities (loans and savings for companies and individu-

als) and market activities (operations on financial markets) should not be 16%

separated, as these two activities are complementary and necessary for the
proper functioning of a bank”

Table 6.4: July 2012 survey responses about structural reform proposals

This policy was more popular among PS supporters (85% support for separation) than UMP
supporters (76%), but this high level of general support meant that it still enjoyed widespread
appeal across the political spectrum. In a notable parallel to Switzerland (see Chapter 4), it was
actually most popular among the two extreme wings of the political spectrum, both among the
far-left Front de Gauche (93%) and far-right Front National supporters (89%).

As this section has set out, newly elected President Hollande made a political commitment to
bank reform, consisting of a policy proposal that reflected public opinion and the public’s inter-
pretation of financial crisis events but was otherwise left technically unspecified. As will be shown
in the next section, the exact regulatory design process was left to France’s famously influential

bureaucracy, which had different interpretations of crisis lessons and regulatory priorities.

you have to have political will. So you’re the president, depending on your relationship with the minister,

because that also plays a key role. But at that time, Moscovici was in a good relationship with Hollande and

Pierre Moscovici was an economist. He had also his main ideas. So it was something he wanted to work on.

So you just then say, well, ‘this is my political will. I want to work on that issue.” And then you turn to the

administration and you ask them to make it happen. The administration has been working on this issue since

2008.” (Interview, Political Advisor to the French Minister of the Economy and Finance, 14 October 2021)
126 Tn survey “L’image du secteur bancaire” (translated from IFOP, 2012, p. 18)
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6.2.4 Bank structural power: ‘Financing the economy’ and resolution

France’s financial system, its unique bailout scheme, and newly elected President Hollande’s
vague promises for bank structural reform set the stage for France’s bureaucracy to interpret
the political mandate in light of its own policy priorities. As this section shows, the first is
the Trésor’s preoccupation with “financing the economy” and the second (related) priority is
bureaucrats’ true preference for implementing a resolution regime to curb TBTF.

An executive’s concern with “financing the economy”, or more simply put banks’ credit
provision, is a form of structural power that banks exercise over the executive. This is because
banks do not need to actively convince policymakers about their regulatory preferences. Instead,
their mere role in France’s bank-based financial system and in contributing to economic growth is
enough for policymakers to prioritise regulatory policy that does not constrain banks’ ability to
lend or provide financial services.

Within the French bureaucracy, the Trésor is a powerful department in the Ministry of
Economy and Finance. During the dirigiste era, the Trésor was firmly considered to be “the
heart of the French bureaucratic elite” (Culpepper, 2008, p. 32) that steered the French economy,
among other things, through the allocation of credit, staffed by “a meritocratically selected elite
to operate the bureaucracy that ran the dirigiste economy” and the French education system
“imposed a series of competitive exams that very successfully selected a Cartesian technocratic
elite, whose high seminaries were the ENA [Ecole Nationale d’Administration| and Polytechnique
and whose Vatican was the French treasury” (2008, p. 34). This begs the question, provocatively
but pointedly asked by de Tricornot et al. (2014, p. 138): “Why is the Trésor, once the armed
wing of state dirigisme, now serving as a shield for French bankers?”27

Despite the diminishing role of the French state, including the Trésor, in steering the economy;,
the department has not lost its elite status, reputation for expertise and outsized influence in
economic policymaking. It is responsible for financial regulation, but its specific mission and
institutional setup reveal a great deal about the approach it takes to this task—the Trésor’s specific
mission with regard to financial regulation is “the requlation of the financing of the economy and
of institutions involved in insurance, banking and investment in the financial markets” (translated

)

from Direction générale du Trésor, 2014, author’s emphasis). Note that “financing of the economy’

127 The three authors, in their book about the policymaking process behind the law, themselves provide an
explanation that can be described as fusing aspects of the lobbying of politicians and capture of the Trésor,
both through cultural capture (akin to Kwak, 2013) and revolving doors (Jabko & Massoc, 2012). As a
journalistic account, it falls short in analytically disentangling these factors.
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is even listed before the regulation of financial institutions. This mission hierarchy is similarly
reflected in the Trésor’s organisation, in which the divisions tasked with banking regulation fall
under the Service du financement de [’économie, or Department of Economic Financing. The
relevant division is Banques et financement d’intérét général, or Banking and Financing of General
Interest Activities (Direction générale du Trésor, 2013). This gives the Trésor officials a mandate
to prioritise the provision of credit through the financial system, arguably over other financial
regulation goals such as financial stability (or consumer protection).

This focus on the availability of credit featured prominently in bureaucrats’ assessment of the
merits and their design of the structural reform bill is revealed by interview evidence with relevant
senior Trésor officials and other actors from the bureaucracy. Due to the Trésor’s dual mandate to
ensure both the continued financing of the real economy as well as financial stability, the political
directive by the new government to create a law for bank separation triggered a debate within the
department about the merits of the policy and whether it would improve financial stability.'?8
Analyses of different versions of structural reform, including the UK version of ring-fencing, left
bureaucrats unconvinced by the benefits for financial stability.

This scepticism stemmed from three (related) considerations: first, the conviction that the
French system of universal banks and its diversification of risks, a feature that structural reform
would weaken, is a benefit to financial stability. As a deputy secretary general at the Autorité de
contrdle prudentiel et de résolution (ACPR), the banking regulatory authority, put it, “it’s more
generally the French position. That’s why we are not against large banks and big banks. The
issue is not that the banks are too big to fail, is the bank well organised on the different activities?
And having different activities is something which is good because it gives diversification. So
we have no problem with this”.!?® Second, the financial crisis in France and the nature of the

bailout programme!?°

were not considered to have revealed shortcomings in banks’ business
models that warranted wholesale change to the universal banking model. Instead, the business
models were seen to make the French banking system more resilient.!! These arguments made

by bureaucrats about the crisis and the merits of universal bank diversification are strikingly

128 Interview, Senior Trésor Official, 22 November 2021, similar to the “culture wars” surrounding ring-fencing at

the Bank of England (Interview, Senior Bank of England Official #1, 9 April 2021)

Interview, Frédéric Visnovsky, Deputy General Secretary at ACPR, 3 December 2021

“If you ask people they have said ‘the French authorities gave 300 million [euros| to banks’, which is completely
wrong. But the perception was this one. [...] So the perception was not the right one in 2008, as you
mentioned, it was a liquidity umbrella given to banks because they were not able to go to the market. It was
not a specific problem of banking, with the exception of something like Caisse d’Epargne and Banque Populaire
before they merged.” (Interview, Frédéric Visnovsky, Deputy General Secretary at ACPR, 3 December 2021)
Interview, Senior Trésor Official, 22 November 2021

129
130
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132 Third, as per its mandate,

similar to those made by bankers in opposition to structural reform.
bureaucrats aimed to ensure the continued financing of French corporates. In times of funding
constraints, the Trésor emphasised the importance of having large domestic banks that would
prioritise domestic over foreign clients. Similarly, the state support scheme during the crisis was
aimed less at avoiding bank bankruptcy and instead at ensuring continued bank lending.'3? This
consideration was further reinforced in 2012/2013 by concerns about financial stability during the

134 The Trésor’s concern with French banks prioritising domestic

European sovereign debt crisis.
lending is a more precise mechanism with which bureaucrats were attentive to the structural
power of French banks.

Cognisant of the political reform commitment, however, the Trésor accepted the argument
that bank bailouts on the grounds of “speculative” activity were difficult to justify, an argument

accepted by both the Trésor and industry.!3?

Indeed, the vague term “speculative activity” was
also the original language used by presidential candidate Hollande. It was thus up to the Trésor to
define speculative activity. The definition that was agreed upon indicated that performing business
at a client’s request does not qualify as speculation. Consequently, the regulation crafted by
bureaucrats concentrated on proprietary trading as the singular activity defined as “speculation”.
Additionally, it prohibited high-frequency trading, speculation on agricultural raw materials and
owning hedge funds. Under this definition, French banks were still allowed to engage in market
making. Trésor officials were adamant that it is impossible for banks to serve some clients without
the ability to do market making, and hence bureaucrats were opposed to imposing a restriction
on this activity!3. Trésor officials understood a narrower focus on proprietary trading to satisfy
Hollande’s political reform commitment: “So part of the concern on the Trésor side was that if
the severing of the ties is too tight, we would be pushing the retail bank into a difficult position
because they would need some wholesale funding to be able to sustain their activities. So it

was clearly the way it [separation| couldn’t be in a position between market activities and retail

banking activities. This separation has to be something that was really focused or targeting the

132 Tnterview, Banker at BNP Paribas, 15 October 2021

133 Interview, Senior Trésor Official, 22 November 2021

134 «And because it did not fly, that meant that when discussing what to do, it was even more critical to make
sure that we did not destabilise banks that much, I mean, especially given the context at that point, we are
close to the apex of the stress in the euro area crisis and so on. So and it’s also important for you to keep
that kind of background in mind, that means typically you would find the Trésor, the Banque de France, the
ACPR at the time probably being on the cautious side, though, because I mean, independent from what you
would have done in an ideal ‘everything’s fine’ situation the context was a bit distressed as well.” (Interview,
Senior Trésor Official, 8 November 2021)

135 Tnterview, Senior Trésor Official, 22 November 2021; Interview, Banker at BNP Paribas, 15 October 2021

136 Interview, Senior Trésor Official, 22 November 2021

130



Chapter 6: Semi-presidentialism in France Robin Hsieh

political concern that was expressed, and the political concern that was expressed was ‘we don’t
want banks to be taking big risks on the basis of them believing that they would be too big to
fail’.” 137
To further understand the seriousness of French bureaucrats’ opposition to separating market
making, we can examine their attitudes and actions towards the EU-level Liikanen proposals,
which had been published in October 2012 (five months after President Hollande’s election victory)
and their proposed separation of market making. Bureaucrats from across French policymaking
institutions viewed the Liikanen proposals as a threat to the French system of universal banking,
as described above. Hence, bureaucrats considered the purpose of the domestic regulatory law
to not only fulfil the political reform commitment (and to implement their own preferred policy
solutions), but also to fend off undesirable regulation from the EU. A deputy secretary general
at the ACPR is forthright in stating that the French bureaucrats were against the proposals of
the Liikanen report and “because the Liikanen report was provided the year before, so there was
the objective to have our law before any EU proposal to influence, in fact, this proposal at the
European level.”!3% Although the aspiration was less to completely kill any policy proposals at the
EU level (the EU Commission’s draft directive for structural reform was eventually withdrawn),
the goal was to use the domestic law to influence EU Commission proposals by drawing on the
“expertise” built up through France’s domestic regulation and argue against the separation of
market making.!39
This is not to say that the bureaucracy ignored financial stability concerns and the challenge
posed by TBTF, however. They merely did not consider structural reform to be the adequate
tool. Instead, the Trésor was focused on creating a resolution regime, including resolution powers
for the banking supervisor, the ACP, as a solution for TBTF. Senior Trésor officials were clear
about the priorities that the political reform commitment created that differed from their own,
viewing the focus on bank separation as mainly a political debate while the resolution component
was much more impactful.!® One interviewee stressed that “from a political perspective, there
was a strong emphasis that was put on the separation. But the title 2, the resolution framework,
was internally seen as a lot more critical and more significant from a policy perspective. So it’s

important to understand that this piece of law was really the political reading of it and the policy

137
138

Interview, Senior Trésor Official, 8 November 2021

Interview, Frédéric Visnovsky, Deputy General Secretary at ACPR, 3 December 2021, an argument also made
by Hardie and Macartney (2016, p. 511)

Interview, Frédéric Visnovsky, Deputy General Secretary at ACPR, 3 December 2021

Interview, Senior Trésor Official, 22 November 2021
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reading are a bit different”.!4!

This meant that the law drafted within the Trésor had to satisfy both the political reform
commitment and the bureaucratic preferences for a resolution regime. This was achieved by
creating a comprehensive bill that killed multiple birds with one stone: including both a separation
of “speculative” activities into subsidiaries (title 1) and a resolution regime (title 2) in the law.
Due to the difficulty of passing multiple financial regulation laws in one parliamentary term, given
the limited political attention'4?, the officials were aware that their plans for a resolution regime

needed to be included within the same law:

So by, say, late 2011, early 2012, we knew that one of the first things that the next
government would have to do would be to prepare and process a new law that was
needed to basically to get on board all the things that had happened in the meantime
[internationally|. So even before there was a change in government, we knew that this
was coming. [...| Basically, the technical work to prepare the policies was already
ongoing. And then in the course of the presidential campaign, there was this big
speech, ‘big enemy’ and so on. And so it was basically identified early on by the
Trésor that there would be a big ask by ministers to have this law. Should there be a
law on financial regulation? It was the time to bring on board everything else. And
that’s basically how it operated, it was first putting into motion and translating into

action the idea of separating some activities on one side. But then there was all this

technical agenda that needed to go through parliament as well. '3

The emblematic manifestation of the law’s purpose to address the political reform commitment
while at the same time achieving multiple more technical policy goals is the official name of the
law, Lot de séparation et de régulation des activités bancaires, or “Law on the separation and
regulation of banking activities”. Despite the diversity of regulatory reforms contained within,
this name led most of the media to report almost exclusively on the separation component (title
1) of the law, publicly satisfying the political reform commitment made. Due to the technical
nature of the bill, in particular the resolution component, and the official name of the law, it has
been described by a political advisor as a “communication tool’14* for the government given the
public frustration with banks.

As a supplement to the law, the civil service produced an impact study that explains

bureaucrats’ thinking on the reforms, in particular by providing ‘diagnoses’ from the crisis and

141 Tnterview, Senior Trésor Official, 8 November 2021

142 436 you know that you won’t have the time in the five year mandate to pass a lot of financial laws. So when
you have one—and especially at first—you have the majority, you put everything in that bill, doesn’t matter if
there is nothing alike with the first paragraph, you just do what you wanted to do for a few years.” (Interview,
Political Advisor to the French Minister of the Economy and Finance, 14 October 2021)

143 Interview, Senior Trésor Official, 8 November 2021

144 Tnterview, Political Advisor to the French Minister of the Economy and Finance, 14 October 2021
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lessons for the regulatory design. Regarding title 1, structural separation, the study states outright
the diagnosis that “[t|he crisis does not call into question the universal banking model, but it does
call for an overall strengthening of banking regulation and supervision”. It claims, with reference
to a study conducted by the cour de comptes (2010), the Court of Audits, that “it does not
appear from the experience of the crisis that so-called ‘universal banks’ have shown any particular
vulnerabilities”. On the contrary, as the cour de comptes, pointed out, the French experience of
the crisis shows that even though banks with diversified activities sometimes suffered significant
losses, they were able to take advantage of the diversification of their revenues to absorb these
losses without recourse to public aid (translated from Ministére de I'Economie et des Finances,
2012). As a result, it states that the reform aims to preserve the advantages of universal banking,
which constitutes an asset for financing the economy.

To further make its point, the impact study also describes the Liikanen proposals to separate
market making as ineffective and the activity as essential for the proper functioning of markets.
With regard to the impact of structural reforms on banks’ activities, the impact study does not
provide an assessment on the size of the activities to be separated for reasons of confidentiality
about the business models of the small number of banks concerned. However, MPs and the public
would learn about the negligible impact during the parliamentary hearings (see Section 6.2.5).

The impact study'#® links the limited ambition regarding structural reform to bank resolution
(title 2), bureaucrats’ preferred solution, by stressing that the newly-created resolution powers
“provide that the future resolution authority may, on a case-by-case basis, impose structural
measures, including activity limitation measures or additional separation measures if these are
necessary to ensure the bank’s ‘resolvability’. This case-by-case approach is preferable to the
ex-ante approach used, for example, in the Vickers Report, as risks and impediments to resolution
are inherently mobile and changing” (translated from Ministére de I’Economie et des Finances,
2012).

Even though the Banque de France (and the ACPR, which sits under the Banque de France)
does not have a formal legal role in policymaking beyond the provision of technical advice, its
informal power is substantial. The first is through aforementioned technical advice on the impact
of regulatory proposals on banks’ activities; the second is through public pronouncements by

senior central bankers (most notably the Governor of the Banque de France) in public hearings,

145 Again, with reference to the report by the Cour des comptes (2010, pp. 137-138) which itself described structural
reform and the dismantling of universal banks as counterproductive and advocated for a bankruptcy/resolution
regime.
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speeches and the media; and the third is through the central bank’s lobbying of politicians, such
as MPs. While the Banque de France’s technical advice is confidential, the central bank’s position
is easily ascertained through the statements by its Governor, Christian Noyer. Noyer took a
remarkably firm and public position on his preference for limited separation, which rested on
three main arguments: the solidity of the universal banking model, the usefulness of market
making for financing the economy, and maintaining the role of French banks in the placement
of government debt. These arguments are clearly expressed in Noyer’s appearance before the
National Assembly’s Finance Committee, in which Noyer set out that “the best criterion for
separating activities is their usefulness to the economy. Banks should continue to be free to carry
out the activities necessary for their financing: risk hedging, bank liquidity management and
market making.” In particular, Noyer made a sovereignty-focused argument that “[t|here are good
reasons for leaving market making in the bank, for example not to break up the financing of the
economy, which should be the goal, and not to hand over the French state, whose banks hold the
debt market, hand and foot to the four big Wall Street firms.” (translated from Commission des
finances, de I’économie générale et du controle budgétaire, 2013b), a claim Noyer had already
made earlier in the media before the publication of the bill (L’Est Républicain, 2012). This focus
on the difficulty of placing government debt without the ability of French banks to provide a liquid

146 and has been

secondary market was, however, not seen as a real argument by Trésor officials
challenged by de Tricornot et al. (2014). The central bank’s opposition to the separation of market
making is also reflected in Noyer’s public opposition to the EU Commission’s legislative proposals
presented by Commissioner Barnier (based on the Liikanen report), which Noyer described as
“irresponsible and contrary to the interests of the European economy” in an interview (Le Figaro,
2014). The Governor further made these points in a speech entitled “Preserving business finance”,
in which Noyer emphasised the negative impact on corporate and government bond markets, the
strength of (French) universal banks during the GFC and instead emphasised progress on capital
and resolution reforms (Noyer, 2014).

Although banks’ opposition to far-reaching structural reform has been documented by de
Tricornot et al. (2014), banks were much more accommodating to tougher expectations for
resolution plans. When the law’s focus on proprietary trading emerged, “the French banks agreed
pretty quickly to structural reform in terms of separating out proprietary trading. Which, to

be honest, didn’t cost us that much because we didn’t do very much of it”.!4” There is evidence

146 Interview, Senior Trésor Official, 22 November 2021
17 Interview, Banker at BNP Paribas, 15 October 2021
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that banks were mindful of the public sentiment towards the sector after the GFC and the fact
that outright opposition to President Hollande’s political reform commitment would have been
counterproductive for their interests to retain their business models, with a banker at BNP
Paribas stating “I think the civil service knew that that was the direction the president was
travelling, the banks accepted that we’re going to have to do something because that’s the way
we're going. So, [we said| ‘Okay, let’s try and do something as reasonable as possible’”.148

The small impact that a separation of proprietary trading had on large banks’ activities
became a prominent sticking point during parliamentary debates and one of the main reasons why
the banking industry in the end accepted the reform; and it was perceived by commentators to
have been largely ineffective. However, while bureaucrats were willing to accept that the activities
concerned were of negligible size, they emphasised that it had a preventative function to ensure
banks would not build up proprietary trading activities to pre-crisis levels.!4® However, whereas
banks such as BNP Paribas closed their proprietary trading operations later, they claim this was
due to low returns on capital rather than the regulation.'®°

Despite the influential role of the Trésor and Banque de France in making economic policy,
bureaucrats needed political decision makers to be on board with their interpretation of the
political reform commitment. The main decision makers were the Minister of the Economy and
Finance, Pierre Moscovici, and the bill’s rapporteuse in the National Assembly, Karine Berger.
The Trésor was able to convince both of the importance of limited separation to ensure continued

market making and financing'®! and both went on to convince MPs in the National Assembly

(and Senate) of this version of the bill.

6.2.5 The limits of parliamentary scrutiny

This final section returns to the political arena, in which the bureaucratic version of the bill
meets the political preferences of MPs. In institutional settings of semi-presidentialism (without
‘co-habitation’), it is hypothesised that parliament does not have a veto power over the policy
decisions made by the executive. The following substantiates this hypothesis.

The focus here is mainly on the National Assembly, as the lower house was more relevant for

the political debate than the Senate. The political role of the government had transformed from

148 Tbid.

149 Tnterview, Senior Trésor Official, 8 November 2021; Interview, Frédéric Visnovsky, Deputy General Secretary
at ACPR, 3 December 2021

150 Tnterview, Banker at BNP Paribas, 15 October 2021

151 Tnterview, Senior Trésor Official, 22 November 2021
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advocating for regulatory reform during the election to selling the bureaucratic compromise to
parliament. Arguments developed by the bureaucracy were directly carried into parliament and
reinforced through lobbying by policymaking actors, such as the Banque de France and select PS
MPs.

The draft law was presented to the National Assembly on 19 December 2012, seven months
after the inauguration of the new government. In order to estimate the political strength of the
government that it could throw behind legislative proposals, and to face down industry opposition,
the best (if imperfect) proxy is to look at the president’s approval ratings among the public.
At that time, President Hollande’s approval rating had declined to 37% satisfaction and 62%
dissatisfaction, essentially flipping from the time of his inauguration. By the time the bill passed
in July 2013, his approval ratings were further down to 27% satisfaction and 72% dissatisfaction,
essentially giving the president and his government an exceptionally weak mandate early in his

term (see Figure 6.3).

The chart originally presented here cannot be made freely available via
ORA for copyright reasons. The chart was sourced from IFOP, 2016, p. 9:
https://www.ifop.com/wp-content/uploads/2018/03/3549-1-study_ file.pdf

Figure 6.3: President Hollande’s approval ratings from May 2012 to November 2016 (from IFOP,
2016, p. 9)

The introduction of the draft bill triggered a number of commissions in the National Assembly
and Senate to commence their work and produce reports and conduct hearings—namely, the

Economic Affairs, Finance, Law and European Affairs Committees. In France, detailed discussions
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of proposed legislation are delegated to specialist committees, where a designated MP drafts an
‘opinion’ or report and leads the committee’s work. As is shown below, the specific arguments
developed by the bureaucracy were directly carried into the political deliberations in parliament—
and eventually adopted on these grounds.

The most relevant of these is the Finance Committee in the National Assembly, in which
Karine Berger led the work as rapporteuse. Berger is an economist, who (with Pierre Moscovici)
worked on Hollande’s campaign and its “adversary of finance” theme (L’Obs, 2014). As rapporteuse,
her task was to convince PS parliamentary colleagues to vote for the bill. Her report for the
Finance Committee provides a framing of the rationale behind the regulation, identifying as main
lessons from the crisis systemic risk within the banking sector and moral hazard stemming from
state guarantees. The first is addressed by the structural separation in title 1, to contain the
activities most likely to lead to systemic contagion (without explaining why proprietary trading is
more prone to lead to systemic contagion). The second is addressed by the establishment of the
resolution regime, with the goal of allowing the ACPR to resolve institutions without recourse
to taxpayer-funded bailouts. This creates an a priori and a posteriori approach to the TBTF
problem (Commission des finances, de I’économie générale et du controle budgétaire, 2013c).

A number of public hearings were held in the National Assembly’s Finance Committee, which
revealed the small impact that structural reform would have on the activities of large French banks.
Even though the civil service impact study was unable to provide such numbers, asked about the
impact on its activities, Frédéric Oudéa, then Chairman and CEO of Société Générale, stated
in front of MPs that “we estimate that, while in 2006-2007, 15% of our activities were market
activities, of which 15% to 20% could be classified as disconnected from customers [i.e. proprietary
trading| and therefore transferred to a subsidiary, this proportion is now less than 10%, averaging
around 3.5% to 5%. Less than 10% of the 15% of total market activities could therefore be spun
off” (translated from Commission des finances, de I’économie générale et du contrdle budgétaire,
2013a). More generally, the bank representatives questioned showed little opposition to the
proposed policies.

In the National Assembly’s Economic Affairs Committee, the opinion provided by PS MP
Philippe Kemel emphasises the important role of banks in light of France’s high rate of bank
intermediation and explicitly states the regulation’s purpose to defend and enshrine the country’s
universal banking model, even drawing a contrast to Anglo-Saxon banks: “It is a question of

preserving our French universal banking model and putting it truly at the service of economic
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players. More original than the Anglo-Saxon models, this French model allows for both investment
and deposit activities” (translated from Commission des affaires économiques, 2013).

Similarly, the Finance Committee in the Senate produced a report that, under the heading
“The need for structural reform, adapted to the French universal banking model, to orient
French banks towards financing the economy”, argues that in light of the (successful) French
model of universal banks, structural reform must not limit the financing of the economy, but
in fact “accompany its evolution towards increasing disintermediation and internationalisation”
(Commission des finances, 2013).

While most PS MPs on the Commission echoed this view, opposition MPs questioned the
impact of structural reform on banks’ business and the rationale of pre-empting the forthcoming
EU Commission proposals, which would also separate other trading activities such as market
making. On the importance of market making, the opinion by the Economic Affairs Committee
in the National Assembly takes a clear position: “We can only welcome the fact that market
making has not been spun off into a subsidiary, contrary to what the Liikanen report, for example,
recommended, which wanted to separate market making from deposit-taking activities: there is
no reason to do so, as long as market making, which is not spun off into a subsidiary, can be
used to carry out activities related to the real economy” (translated from Commission des affaires
économiques, 2013).

MPs were lobbied not only by businesses, including the Mouvement des entreprises de
France (MEDEF), but also by the Banque de France, showing that instrumental business power
is the most relevant source of banks’ influence over parliament.!®?> The Banque de France is a
surprisingly important player in the political debate, in that it engaged in explicit “lobbying”1%3
among MPs to advance its own preferences in the policy design. This can include proposing
specific amendments for MPs to raise in parliament and asking MPs to vote a certain way. More
concretely, the Banque de France did not support a “hard separation” and sought to avoid a “hard
cut” between financial market and retail banking activities, maintaining the universal banking
system, and hence argued among MPs to support the bill’s design. The Banque de France was
aware of the public dissatisfaction with bank bailouts and considered the bill both to constitute an
answer to the crisis and also “balanced” and “consensual” in terms of striking a balance between

political demands.!%*

152 Tnterview, Political Advisor to the French Minister of the Economy and Finance, 14 October 2021

153 Tnterview, Veronique Bensaid-Cohen, Parliamentary Advisor to the Governor at Banque de France & ACPR,
15 November 2021

154 Ibid.
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As has become apparent from the sketch of the main parliamentary points with regard to
titles 1 and 2, opposition MPs (from both the right and the far-left parties) and even some PS
MPs were unable to effectively oppose the bureaucracy’s policy design. This is despite their
scepticism about the effectiveness of the bill given the small impact on large banks’ activities
(as revealed dramatically by Frédéric Oudéa in a public hearing) as well as its limited ambition
compared to the EU Barnier/Liikanen proposals. The main reason for this is the technical and
complex nature of the subject matter, in particular the practical role of market making and
hedging activities. As reflected in interview evidence, this made the bill “so technical that most
of the members of the parliament did not understand the law”!%®. This makes it difficult for MPs
to challenge the expertise provided by bureaucratic actors such as the Banque de France and
Trésor, which enjoy considerable clout due to their economic expertise. The political advisor to
the Governor of the Banque de France agreed that MPs do not understand the technical nature
of banking regulation and one role of the Banque de France is to explain it to MPs.1%6 As a
result, Karine Berger and Pierre Moscovici—themselves convinced by the bureaucratic analysis of
the limitations of structural reform, the benefits of universal banks for financing the economy and
the importance of resolution powers—were able to push the policy through parliament with its
own majority as well as support (and some abstentions) from opposition MPs in both chambers.
While politicians tabled a great number of amendments—some more substantial, such as seeking
to include market making in the activities to be separated into subsidiaries—few of them were
eventually adopted and most served the purpose for MPs to signal their engagement with the bill,

including amendments proposed to individual MPs by MEDEF.1%7

6.3 Conclusion

This chapter has investigated the case of semi-presidentialism (without ‘co-habitation’), in
which the executive is the relevant veto point, and the resulting power dynamics in regulatory
policymaking. Since the president’s government commands a comfortable majority in parliament,
there is little role for parliament to influence the policy agenda set by the executive. This makes
the executive both the agenda setter and final veto point in France, meaning its de facto power

source in the form of political-bureaucratic preference homogeneity and banks’ structural power

155 Interview, Political Advisor to the French Minister of the Economy and Finance, 14 October 2021

156 Tnterview, Veronique Bensaid-Cohen, Parliamentary Advisor to the Governor at Banque de France & ACPR,
15 November 2021

157 Interview, Political Advisor to the French Minister of the Economy and Finance, 14 October 2021
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are most relevant to explain the regulatory policy outcome.

The French case confirms the theoretical predictions summarised in Figure 6.1: President
Hollande’s political platform during the 2012 election set the policy agenda for banking regulatory
reform, calling for structural reform of banks. In his subsequent administration, the preference
homogeneity between his political platform and France’s famously powerful bureaucratic elite, in
the form of the Trésor but also the Banque de France, was weak. Actors’ preferences are based on
their experience during the bailouts of the GFC. President Hollande and the PS were motivated
by public anger at the financial markets and the bailouts. Financial bureaucrats, in contrast, saw
the bailouts as a success—stabilising the financial sector and maintaining lending, without losses
to taxpayers. These different crisis interpretations lead to a political-bureaucratic clash in policy
preferences over the need to intervene in the business model of French universal banks.

The executive was thus divided and weak in the face of banks’ structural power: in France’s
bank-based financial system, in which domestic lending is heavily dominated by large French
banks, the banking sector did not have to rely heavily on lobbying. As symbolised by the Trésor’s
explicit mandate for ‘financing the economy’, the French state is unable to regulate its universal
banks in a way that jeopardises credit provision.

The regulatory policy outcome is a regulatory law that satisfies the government’s public
political priorities, but in substance implements the policy preferences of the bureaucracy:
resolution reforms that aim to address TBTF without challenging banks’ structural position in

the economy.
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Chapter 7

International standard-setting in the
FSB: Epistemic communities in the

development of bail-in

This chapter examines the too-big-to-fail (TBTF) policy process at the international level, namely
setting standards for resolution regimes through the Financial Stability Board (FSB). The
existing International Political Economy (IPE) literature on the FSB mainly treats international
policymaking and its ability to develop substantial policy reform as a function of initial institutional
design and alignment with states’ interests.

This chapter’s contribution comes from its process tracing of the policy process around bank
resolution standards and, in particular, the solution of “bail-in” (further defined in Section 7.2.1).
It shows first, mainly based on a review of publicly available documents, that this solution
to TBTF was largely developed by the private sector and promulgated through the Institute
of International Finance (IIF), refined by a number of lawyers, and translated into policy by
regulators. Second, bail-in was created in implicit—and sometimes explicit—opposition to the
politically popular structural reform agenda.

The chapter then argues, mostly based on expert interview data, that this group of proponents,
in fact, constitutes an epistemic community, which is here called the “Restore Market Incentives”
Community. This community’s shared normative and principled belief is that market incentives
need to be strengthened by avoiding the socialisation of risk. Their causal belief is that this is
best achieved by allowing authorities to convert eligible debt holders into equity in resolution. At
multiple points, this community advocates for a specific policy design that allows banks to retain
their global business and organisational models. In doing so, it positions itself against “Reform

Market Incentives” proponents, who view banks’ existing business and organisational models as
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inherently problematic. In this diagnosis, banks’ exposure to (relatively) unmitigated market
incentives led to poor incentives for banks to take on too much risk; hence, market incentives need
to be reformed. Advocates of this view, often political players, pushed for structural solutions to
TBTF. In contrast to the “Restore Market Incentives” Community, these actors did not develop
into a transnational epistemic community, which explains the lack of international coordination
in favour of a structural solution.

The role of international standard-setting bodies within the theoretical framework is recapped
in Figure 7.1. Policymaking in these bodies constitutes another arena in which the political struggle
over regulatory policymaking takes place. Similar to the way that different constitutional settings
and party systems lead to different political actors being empowered, the weak institutionalisation
of international standard-setting bodies leads to yet another dynamic: international standard-
setting represents the case in which there is no institutionally-determined last veto point. The
main actors are bureaucrats and national executives, which are the official members of the body,

in this case the FSB.

Institutional Last veto Political actors Actors’ de facto power Bank source of Case Regulatory outcome:
setting point (by agenda-setting power)  source influence Policy mix
International coordination Expertise and " , -
. - Bureaucrats R 11 s o 'Status quo innovation":
International and community-building community-building ;
. Unclear o . - - FSB  Resolution standards and
standard-setting . . Political-bureaucratic Financial sector s
- National executives . . o , bail-in (2011/2015)
preference homogeneity competitiveness

Figure 7.1: The FSB’s position within the theoretical framework

There is no pre-defined last veto point since the standards these bodies recommend are a
form of “soft law” which are not legally binding for member states. Decision-making proceeds
by consensus and produces non-binding standards, so neither de jure nor de facto rules confer
final veto authority. Plenaries or steering committees consisting of national authorities endorse
standards but, given the absence of legal enforceability and the merely reputational costs of
endorsement without implementation, the decision to endorse cannot be considered to constitute
a veto power. The technical drafting of standards is delegated to working groups and committees

staffed by national bureaucrats. Since mandates from member states are typically broad, officials
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enjoy considerable autonomy in shaping the proposed standards. Agenda control is therefore
diffuse, and no ordered hierarchy of agenda-setting power can be established (see also Rixen &
Viola, 2020).

Bureaucrats from national finance ministries or central banks negotiate the standards, the
regulatory policy outcome, but it is ambiguous whether their preferences are mainly influenced
by their governments’ national interests or the solution to a global policy problem (as in the
case of TBTF after the Global Financial Crisis (GFC)). This gives a role to a common crisis
diagnosis based on the common international experience. Given that international standard-
setting functions via (soft) consensus, bureaucrats need to build broad coalitions among their
international counterparts. As a result, bureaucrats’ de facto power source is their ability to
coordinate internationally and build communities in favour of specific policy standards. Banks’
main source of influence in these technocratic fora is their ability to provide expertise about their
own (global) business models and the impact of regulatory policy on their international operations.
The role of expertise is heightened compared to the domestic context, since no single supervisor
has sufficient expertise on the entire global operations of the world’s global Systemically Important
Financial Institutions (SIFIs). Banks, too, can engage in community building to form coalitions
in favour of their preferred policy outcome. Epistemic communities are, in fact, a manifestation
of this particular form of business power that is exercised in international, technocratic fora.
National executives can influence the policy process most strongly if they exhibit “political-
bureaucratic preference homogeneity”, i.e. if the bureaucrats in international negotiations share
their government’s policy preferences and work to pursue these within international negotiations.
Banks can influence national executives by convincing them that regulatory policy would hurt
their “competitiveness” vis-a-vis the financial sectors in other countries.

The chapter starts by discussing the literature on the FSB, mainly within IPE, in Section 7.1
and identifies a significant dearth of academic treatment of the FSB. Section 7.2 provides empirical
material from interviews and document analysis to describe the policy process surrounding
resolution regimes. Finally, the role of epistemic communities in international standard-setting is

discussed in Section 7.3.
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7.1 The International Political Economy of standard-setting in

the FSB

The FSB as a standard-setting body plays a central role in the international coordination of
regulatory and supervisory policies among the world’s largest economies. Despite this role,
it has received scant attention from political economists. Following the GFC, the FSB was
rebranded in April 2009 from its predecessor, the Financial Stability Forum, into its current
form with an expanded membership to include all member countries of the Group of 20 (G20)
intergovernmental forum as well as additional members. Most of the early scholarly literature
was conceived shortly after the FSB’s re-establishment and was mainly concerned with the FSB
as a form of institutional innovation, a potential “fourth pillar” of global economic governance
(Tim Geithner, see Griffith-Jones et al., 2010).1%® This innovation is generally explained by the
fact that standard-setting bodies allow powerful countries to achieve the twin goals of stability
and competitiveness by coordinating regulatory policy and pre-empting a race to the bottom
(Helleiner, 2010). However, while this state-centric approach may explain the initial decision
to establish the FSB shortly after the GFC, scholars also need to account for the continued
delegation of power to the FSB in new policy areas. In particular, they need to explain the notable
variation across policy areas where international standards have been set by the FSB and other
areas that have not undergone such supranationalisation. Indeed, even though the state-centric
explanation based on the “regulator’s dilemma” (Kapstein, 1989; see also Kapstein, 1992; Singer,
2007) is helpful to partly explain international coordination using domestic political interests, it
is insufficiently sensitive to domestic interests that go beyond the trade-offs of regulators between
stability and competitiveness. For instance, scholars do not consider politicians’ incentives to
address policy issues more visibly at home or that FSB’s deliberations and decision-making
outside the public limelight depoliticise regulation.

The most theoretically sophisticated conceptualisation of the FSB standard-setting process is
put forward by Rixen and Viola (2020) in their application of the “competence versus control”
framework by Abbott et al. (2020). The framework suggests a “governor’s dilemma”, where a
principal governing through an intermediary needs to pick between control over the intermediary’s

activities or a highly competent intermediary in its pursuit of a policy goal. This is because

158 The little literature that has focused on the process of standard-setting within the FSB has mainly focused
on the role of developing countries, traditionally excluded from global regulatory policymaking (Knaack &
Gruin, 2021), and the FSB’s ability to conduct peer reviews and enforcement rather than the setting of new
standards.
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intermediaries possess competencies in the form of expertise, credibility or legitimacy, which may
challenge the governor. Governors therefore need to choose among different modes of indirect
governance. The FSB is ruled through orchestration, where the G20 governors do not exercise
hierarchical authority over the FSB, but rather enlist the FSB as the “aggregation of national
regulatory agencies’ authority” (Rixen & Viola, 2020, p. 206). They argue that “the extent to
which the G20 exercises control should depend on the degree of consensus within the collective
governor, mediated by the sense of crisis urgency” (2020, p. 214). With regard to SIFI capital
regulation, a sense of urgency allowed the FSB to overcome distributive conflicts among G20
countries with little interference from political leaders. This account underscores the rationale
for not classifying national executives as veto players in the FSB. However, it starts from the
premise that governments prefer regulation to be conducted at the international level, but it is
weak in specifying the interests of the intermediary, a gap which this chapter seeks to fill.

There is little existing work on the standard-setting process for resolution in the FSB. Most of
the literature focuses merely on the development of Loss-Absorbing Capacity (LAC), as opposed to
the original genesis of the high-level concepts of resolution and bail-in, and does not conceptualise
the role of banks and other non-state actors. Quaglia and Spendzharova (2019) investigate the
lack of “regulatory coherence”, or consistency, in the development of standards for LAC for banks
between the FSB-, European Union (EU)- and national levels. Emphasising the importance of
regulators in pursuing regulatory coherence, they rightly identify the different roles and powers
that regulators are delegated at the different levels.

Woyames Dreher (2020, p. 557) explains the “deep standard enabled by an unexpected
compromise” on LAC by the FSB’s nature as a “general asset institution”, in contrast to the Basel
Committee on Banking Supervision (BCBS) and its standard-setting in the area of bank capital,
characterised by a broad institutional scope and a loosely defined mandate.

The best, if brief, account of the intellectual development of resolution, bail-in, as well as Single
Point of Entry (SPE) and Multiple Point of Entry (MPE) is offered by Quaglia (2017); however,
it concentrates mainly on leadership by the United Kingdom (UK) and United States (US)
authorities (Bank of England, Federal Deposit Insurance Corporation (FDIC)). Here, their
preferences are explained by the strong externalities of resolution reforms in these countries, while
EU countries such as France and Germany focused on intra-EU cross-border externalities and

had little domestic resolution capacity. The role of banks is mostly glossed over.1%?

159 Except for pointing out that the “financial industry did not oppose international standards and G-SIBs and
the IIF openly supported these rules that would facilitate their cross-border activities” (Quaglia, 2017, p. 606).

145



Chapter 7: International standard-setting in the FSB Robin Hsieh

Carstensen goes further in remarking that “a near consensus has been established between
international organisations and the big industry players as represented by the IIF, that regulators
should be granted the necessary instruments” for resolution (2013, p. 77) and that “it is in
the interest of the IIF to support such [resolution| efforts as an alternative to more structural
reforms” (2013, p. 79). Going beyond merely stating the preferences of the banking industry,
this remaining chapter will investigate and demonstrate these developments in more detail using
interview evidence. It shows how exactly the banking industry managed to achieve its desired
outcome at the international level, namely through facilitating the forming of an epistemic
community together with regulators, academics and lawyers. This contributes to the literature by
conceptualising transnational epistemic communities as a tool of business power in the absence of
national political actors, in contrast to the existing literature explaining international outcomes

simply as the result of national regulators’ preferences.

7.2 TBTF reforms in the FSB: Bail-in and the preservation of

global banking

The international response to the TBTF problem was coordinated through the FSB, alongside
the BCBS. The international policy response to TBTF can be conceived as consisting of three
components: (1) the SIFI framework and the going-concern buffer for Global Systemically
Important Banks (G-SIBs), (2a) the “Key Attributes of Effective Resolution Regimes for Financial
Institutions” (Financial Stability Board, 2011), (2b) differentiated resolution strategies for banking
structures and (3) additional LAC.

The lack of a final veto point to impose its policy preferences has implications for business’
agenda-setting power. Due to the technocratic nature of the FSB, it is more accessible to
technocratic arguments provided by the financial industry. This is most evident in business
pushing for its own solutions to TBTF in this forum. The main actor through which the financial
industry sought to influence the regulatory agenda is the IIF, which created its own Working
Group on Cross-border Resolution. The IIF represents global financial corporations and has
increasingly taken on an important private governance role (Blom, 2021).160

The following provides an overview of the most important developments in international

160 While the IIF does represent a large number of diverse banks (and insurers), the focus is here on policy
positions developed by its IIF Cross-Border Resolution Working Group with members from Western global
banks.

146



Chapter 7: International standard-setting in the FSB Robin Hsieh

standard-setting for TBTF, drawing mainly on key FSB documents, and industry positions in IIF
publications. A somewhat technical understanding of these reforms and their impact on banks is
required to understand how and why banks managed to set the agenda through the creation of

an epistemic “Restore Market Incentives” community, as outlined in Section 7.3.

7.2.1 Bail-in: Preserving business models

The concept of bail-in is arguably the biggest policy innovation to improve the resolvability of
banks and thereby make them less TBTF, since banks’ bankruptcy can be managed in an orderly
manner. In short, bail-in is the idea that regulatory authorities should have the legal authority to
convert debt into equity in order to recapitalise a bank to continue its (systemically important)
operations. Banks are required to issue enough eligible debt that is suitable for conversion into
equity. This way, the banks’ creditors, instead of taxpayers, are recapitalising the bank, which
should also give them the incentive to monitor banks more closely and remove the bank’s moral
hazard. Even though the idea of a debt-to-equity conversion is not new in itself and common
practice in other industries, the concept applied to banks under the moniker “bail-in”, as opposed
to “bail-out”, neatly signifies its focus on avoiding taxpayer bailouts and can be traced back to
early 2010. A search of Nexis newspaper articles for the keyword “bail-in” reveals that the term
was virtually unused (in this context) before January 2010.

The industry’s efforts to propose solutions to TBTF were first publicly put forward in January
2010 in an opinion piece published in The Economist magazine by Wilson Ervin and Paul Calello
(2010), both senior executives at Credit Suisse, entitled “From bail-out to bail-in”. This time period
constituted the height of international uncertainty surrounding regulatory responses (Jenkins &
Masters, 2010) and a time when the FSB was still considering different options for bank resolution
to recommend to the G20 (Financial Stability Board, 2010a).

At the same time, the Bank of England was working on a similar concept to bail-in and
the Economist article led to discussions between Credit Suisse representatives and the Bank of
England, since the bail-in proposal and the policy work within the Bank of England were going
in the same direction.!6!

Quickly, the financial industry seized on resolution reforms and bail-in and started promoting
it through the IIF. In May 2010, the IIF published a report entitled “A Global Approach to

Resolving Financial Firms: An Industry Perspective”, in which it was looking to set the agenda

161 Interview, Wilson Ervin, CRO and Vice-President at Credit Suisse, 29 March 2021
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early on. The report carefully mirrors the language of the generic policy goals prevalent in post-
crisis discourse around the TBTF problem, such as the (re-)establishment of market discipline,
reduction of moral hazard and avoidance of taxpayer-funded bailouts. It “is eager to collaborate
fully with the official sector in getting to grips with the difficult technical challenges involved
in putting in place an effective international resolution framework” (2010, p. 10). In order to
do this, the ITF suggested focusing on recovery and resolution planning and creating resolution
regimes that have the power to “[o]rder a financial restructuring with such instruments as forced
debt-equity swaps or ‘bail-in’ of unsecured debt-holders of the firm” (2010, p. 11). In addition,
it specifies a number of sources of internal loss absorption, such as contingent capital and gone
concern capital.!62

Aside from suggesting that authorities have the power to bail in debt, the IIF goes on to
emphasise as one of the report’s most prominent points that resolution is possible without the
need for changes to organisational structures, which should instead be determined by the firm’s
business model: “While a firm’s approach to its organization and structure should be determined
by its business model, improvements may be identified as a result of recovery and resolution
planning. This should be the basis for a dialogue with supervisors but recovery and resolution
planning should not be a pretext for imposing group structural requirements or for ring-fencing
national markets” (2010, p. 11).1%3 In short, the IIF did not disguise the fact that it opposed
organisational intervention as part of regulatory reforms and viewed resolution and bail-in as a
way to achieve regulators’ policy goals without changing bank structures and business models.

By July of 2010, the idea had gained major traction among policymakers: as the Financial
Times reported at the time, “|o|ne fascinating idea now provoking a chorus of behind-the-scenes

79

debate among regulators and central banks is the concept of a so-called ‘bail-in’”. Bail-in almost
immediately rose to the top of policy solutions to TBTF and “European regulators and central
banks take the idea very seriously, and predict that it could be adopted by the Basel Committee
in some form over the next year” (Tett, 2010). Indeed, by October 2010 the head of Germany’s

Federal Financial Supervisory Authority (BaFin) endorsed bail-ins as the best option to avoid

162 1,0ss absorption capacity refers to the ability of banks to suffer losses without falling beneath regulatory
minima. Here there is a distinction between going and gone concern capital. Going concern capital will absorb
a bank’s losses in order to continue its activities and remain solvent. Gone concern capital absorbs losses only
in the event of insolvency before other creditors do (more pertinently, ideally to avoid that other creditors do
at all).

It further states that “[f]irms remain very concerned that if regulatory demands for changes to organizational
structure become a normal aspect of recovery and resolution planning, that will lead to a proliferation of
requirements for change that could result in a significant mismatch between a firm’s organizational structure
and its overall business model. This is a real risk that could cause significant harm over the long run” (2010,
p. 23).
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further bailouts (Masters, 2010).

In October 2010, the FSB published the SIFI Recommendations which, among other things,
recommended a requirement for (G-)SIFIs to have higher LAC beyond the minimum Basel III
standards. To this end, it asked the BCBS to conduct a study on additional loss absorbency, on
the basis of which it would issue recommendations on its additional amount. It recommended
that a “working group will be established to examine the legal and operational aspects of both
contractual and statutory bail-in mechanisms providing for debt to equity conversions and/or
write-downs in resolution” (2010b, p. 6). Bail-in had officially found its way onto the FSB reform
agenda.

In May 2011, the IIF followed this up with a report entitled “Addressing Priority Issues
in Cross-Border Resolution”; in which the industry group again advocated for bail-in and an
international resolution framework, once more stressing that “material disbenefits would follow
from any attempt to require firms to adopt particular structures or organizational approaches”
(Institute of International Finance, 2011, p. 12). The IIF’s emphasis needs to be seen against
the backdrop of national-level initiatives, most notably the UK’s Independent Commission on
Banking interim report published in April of 2011, which suggested that it was strongly considering
the ring-fencing of retail assets (Independent Commission on Banking, 2011b). This may have
encouraged the ITF to make more specific reference to structural reforms: “As to the desirability
of requiring firms to completely separate their retail and wholesale banking activities |...] we do
not agree that all forms of retail activity are necessarily to be deemed critical functions within the
strict meaning of that term as we have defined it here. Moreover, |...| while it is the responsibility
of firms to explain and demonstrate how critical functions can be maintained in the event of the
failure of the firm, this does not mean that such functions are required to be separated ex ante
and subjected to modularization” (Institute of International Finance, 2011, p. 17). Reporting
and industry comments in the financial press established this link between the ITF’s “less radical”
proposals on bail-in and the industry’s opposition to ring-fencing (Masters & Jenkins, 2011).

The FSB Key Attributes (2011), published in October 2011, set out the core elements for
domestic resolution regimes, such as a designated resolution authority with broad legal resolution
powers. These include the power to carry out bail-in within resolution. Under “Key Attribute 3.5,
this includes the power to write down equity, convert unsecured and insured creditor claims into
equity. However, the Key Attributes document is merely concerned with resolution authorities’

legal powers, but not with requiring banks to issue enough debt that can be converted.
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In summary, over the course of two years, bail-in went from a policy proposal put forward
by bankers at Credit Suisse, promoted heavily by the IIF as a solution that does not intervene
in banks’ organisational and business models, into one of the main policy tools that the FSB
recommended every country should have in order to make banks resolvable. This occurred at a
time when structural measures were considered and passed in a number of influential countries,

the US and UK, but did not become part of the FSB toolkit.

7.2.2 Group Structures: Preserving global banking

Having concluded that the main tool to make banks resolvable is for debt to be able to be
converted into equity, banks need to issue enough eligible debt that is then available to recapitalise
the bank. For global banks with business in multiple jurisdictions, the location of this debt is of
crucial importance. This is the next issue to which global regulators turned.

Former Bank of England Governor Mervyn King’s astute observation that banks are global in
life but national in death has become a trope to justify the need for resolution reforms. But it
also provides a useful way to think about the various solutions to this problem. Apart from the
uncontroversial step to make a bank’s death less likely and less impactful, there is an implicit
choice underlying most solutions proposed after the crisis: either, make banks national both in
life and in death, a solution that global banks desperately tried to avoid. Alternatively, a policy
can aim to achieve a way for banks to be global in life and structure them such that national
authorities do not need to shoulder the burden of death.

With regard to resolution strategies for different group structures of banks—that is, how
different business units and jurisdictional activities are organised legally—two approaches emerged:
in SPE, resolution powers such as bail-in are applied at the holding company level, ideally without
affecting operating subsidiaries. This has implications for home-host relationships, as host
authorities may need to trust and assist home authorities and refrain from ring-fencing capital
(i.e. restricting the free movement of capital within a group). In MPE, multiple authorities
coordinate their actions and apply resolution powers to different parts of the group.

In May 2012, the US FDIC announced (Gruenberg, 2012) its preferred resolution strategy to
be SPE. Since then, SPE “has taken the world by storm as the most promising solution to the
TBTF problem |[...| The speed with which it has been endorsed—or at least acknowledged—as a
promising solution to the TBTF problem by a wide range of key US regulators, financial industry

groups, think tanks, rating agencies, and other stakeholders has been nothing short of phenomenal
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[...] The speed with which [SPE]| has been accepted outside the United States has been no less
astonishing” (Guynn, 2014, p. 282). Indeed, it was quickly agreed on as the preferred resolution
strategy by the Bank of England (jointly with the FDIC) (Federal Deposit Insurance Corporation
& Bank of England, 2012; Gruenberg & Tucker, 2012) as well as in Germany and Switzerland
(FINMA, 2013): “In short, in less than two years after the strategy was first announced by the
FDIC, it has gained such wide acceptance and momentum, at least among government officials
and other thought leaders throughout the United States and around the world, that it is fair to
say that the [SPE]| strategy is the leading strategy for solving the TBTF problem for G-SIBs with
centralized structures” (Guynn, 2014, p. 286).

In June 2012, the IIF published its report “Making Resolution Robust—Completing the Legal
and Institutional Frameworks for Effective Cross-Border Resolution of Financial Institutions”
(2012). Looking back at the Key Attributes, whose conclusions the ITF describes as “broadly
congruent with those of the Institute’s prior reports on resolution”, the report suggests measures,
among others, for “resolving a firm while respecting its group structure” (2012, p. II). It was
forthright in its goal: “It is not possible to create a single resolution strategy for all SIFIs
because those SIFIs differ significantly between themselves as to business model, structure, and
group architecture. However, if we start from the position that the resolution strategy for
any particular group should recognize and uphold the legal architecture of that group, this
difficulty largely disappears” (2012, p. 13). In order to achieve this, the ITF wanted resolution
strategies to accommodate both integrated and decentralised groups. It provided an explanation
of different “paradigmatic” group structures of global banks and argued that the SPE approach is
not appropriate for decentralised groups which may require an MPE strategy (2012, p. 36).

In July 2013, the FSB published a document called “Recovery and Resolution Planning for
Systemically Important Financial Institutions: Guidance on Developing Effective Resolution
Strategies” (2013a), drawing on the same two approaches as the IIF had previously put forward.
Crucially, it introduces two “stylised approaches” for resolution strategies: SPE and MPE
resolution. The stated reason for the FSB to suggest optionality among both resolution approaches
is that it allows authorities “to take account of the existing structure and business model of the
individual firm and the firm’s particular characteristics” (2013a, p. 13). Highly integrated global
banks can be subject to an SPE strategy while decentralised banks can be subject to an MPE
strategy. Although the report mentions the possible need for banks to be restructured in order to

be amenable to one or the other resolution strategy, it clearly constitutes a nod to banks’ freedom
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of organisation, as expressed in the IIF’s June 2012 report. Explicit guidance on these stylised
approaches further signifies the authorities’ acceptance of many large banks’ existing structural
models and, more importantly, an acceptance of banks’ ability to organise themselves as global

banks without having to raise local capital in multiple jurisdictions.

7.2.3 Loss-Absorbing Capacity

The creation of additional LAC was put on the international agenda in the FSB Report to the
G20 “Progress and Next Steps Towards Ending ‘Too-Big-To-Fail’ (TBTF)” (2013b), published in
September 2013. In addition to reviewing progress in the TBTF policies to date, it announced for
the first time work on proposals for G-SIFI LAC in resolution. It also proposed an FSB assessment
of structural measures and their cross-border consistency and financial stability implications
(Financial Stability Board, 2014).

Consequently, the FSB in November 2015 published the “Principles on Loss-absorbing and
Recapitalisation Capacity of G-SIBs in Resolution” and the “Total Loss-absorbing Capacity
(TLAC) Term Sheet” (2015), which specified that minimum TLAC must be at least 16% of the
resolution group’s Risk Weighted Assets (from January 2019) and at least 18% as of January
2022, in addition to regulatory capital (Basel III) buffers. This is illustrated in Figure 7.2164,

TLAC refers to the minimum amount of equity and debt instruments that G-SIBs are required
to hold so that they can absorb losses and be recapitalised in resolution without resorting to
taxpayer support. The TLAC standard ensures that shareholders and creditors, rather than the
state, bear losses in the event of bankruptcy, thereby enabling an orderly resolution consistent
with the Key Attributes. In doing so, TLAC operationalised the principle of creditor bail-in on a
global scale. It required large banks to maintain a layer of long-term debt that could be written
down or converted into equity in resolution, thereby transferring the burden of failure from the
public to private stakeholders. The standard also established cross-jurisdictional consistency by
defining where within a banking group the loss-absorbing instruments had to be issued—typically
at the resolution entity level—thus linking the design of TLAC closely to the institutional choices
between SPE and MPE resolution strategies.

Prior to its introduction in 2015, loss-absorbing capacity in resolution was not explicitly

defined or standardised across jurisdictions. Existing capital requirements under Basel 111 were

164 CET1 = Common Equity Tier 1, AT1 = Additional Tier 1 capital, T2 = Tier 2 capital, TLAC = Total
Loss-Absorbing Capacity, G-SIB = Global Systemically Important Bank, maturity = lifespan of a financial
instrument, * Conservation buffer and G-SIB surcharge additional to Tier 1 and Tier 2 capital requirements
(CET1 + AT1 + T2) and TLAC, ** Emerging market G-SIB: 16.0% by 1.1.2025, 18.0% by 1.1.2028
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Figure 7.2: Capital requirements and total loss-absorbing capacity as of November 2015 (from
Woyames Dreher, 2020, p. 572)

designed to ensure solvency during ongoing operations, but not necessarily to provide sufficient
resources for recapitalisation once a bank had entered resolution. The TLAC framework thus
extended the logic of prudential regulation into the resolution phase, by specifying both the
minimum amount and the types of instruments that must be available to absorb losses and restore
capital after failure.

Following this descriptive account of public sources, it still needs to be demonstrated that
business was, in fact, instrumental in shaping the ideas and agenda at the international level.

This is done using interview data and the concept of epistemic communities in Section 7.3.
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7.3 Epistemic communities and business power

As the theory of institutional veto points and bank business power suggests, the weakly institu-
tionalised nature of the FSB and role of bureaucratic experts in the policy process provide banks
with the chance to influence the regulatory design process through the provision of expertise. The
best way to explain business influence through expertise is to conceptualise it as the creation of
an epistemic community.

The proponents of bail-in—a mixture of central bankers, regulators, academics, lawyers and
bankers—constitute an epistemic community, defined as “networks of knowledge-based experts
[that articulate| the cause-and-effect relationships of complex problems, helping states identify
their interests, framing the issues for collective debate, proposing specific policies, and identifying
salient points for negotiation” (Haas, 1992, p. 2). It is argued that the focus on bail-in can be
explained by an epistemic community—termed the “Restore Market Incentives” community—that
believed the TBTF problem is one of market incentives not working enough, due to the prospect
of taxpayer bailouts and banks’ creditors not having to shoulder any losses. As a result, they
advocated for a solution that would restore market discipline by shifting potential losses onto
creditors.

The epistemic community in favour of bail-in—and against structural reforms—consists of
a diverse set of actors. There are regulators and central bankers, such as Paul Tucker, at the
time Deputy Governor at the Bank of England and chair of the FSB Resolution Steering Group,
and FSB chair and Bank of England Governor Mark Carney. Here, it is notable that these
persons come from the UK central bank, which implemented one of the most prominent versions
of structural reform. Even institutions such as the Bank of England are not monolithic and there
were “full-blown culture wars” within the Bank around the merits of ring-fencing.'%® It shows that
the UK demonstrated weak “political-bureaucratic preference homogeneity”, unable to push for
structural reforms at the FSB. In the US, notable members are James Wigand, Director of the
FDIC Office of Complex Financial Institutions and a Senior Advisor to the Chairman of FDIC.
In Europe, the most notable member is Mario Draghi, FSB chair and governor of the Bank of
Italy until 2011.

This group of regulators that advocated strong international reforms for resolution has also

been referred to by interviewees as a “hearts and minds group”, highlighting that convincing

165 Tnterview, Senior Bank of England Official #1, 9 April 2021
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(i.e. winning hearts and minds of) peers in the regulatory community was key to this process'%¢:

At some stage in the spring of 2010, Paul [Tucker| made a request to the FSB steering
committee to lead what was called the cross-border crisis management group as it was
with another chair to enable him to bring together a small ‘hearts and minds’ group
of much more senior people who would shift the focus from talking about cooperating
in difficult circumstances to actually look at resolution regime reforms, new resolution
powers and new resolution tools. Because we understood that only if we did that,
would we get to something that was real. And the steering committee agreed to this

and that hearts and minds group developed very rapidly in the two or three months

basically what were the first draft of the Key Attributes of effective resolution.'6”

From private industry, a number of bankers were the intellectual force behind bail-in. They
include senior executives at Credit Suisse, including Wilson Ervin and Urs Rohner. These actors
organised themselves mainly through the IIF, as the IIF is not merely an industry interest group,
but also serves a convening function to discuss ideas among bankers, lawyers, the public sector
and academics'%®. The reason for the prominence of Swiss banks in this community is that they
had been involved earlier than their international counterparts in a domestic reform process,
in which banks were forced to accept far-reaching resolution reforms (see Chapter 4). As the
FSB’s General Secretary pointed out, “the FSB’s SIFI framework that set out ‘resolution is going
to happen to you’ along with the whole rest of the SIFI thing in 2010 ... By that time, in
Switzerland, they were already in the process of developing their own Too-Big-To-Fail programme,
many features of which [...] influenced the FSB work. And, of course, that was developed in
very close consultation with the banks. [...| And, of course, many of the things that you have
seen the IIF produce, I am pretty sure came out of UBS and Credit Suisse into the ITF”169,

Part of this epistemic community are also lawyers and academics. In financial regulation
and particularly resolution, which touches heavily on bankruptcy law, the scholars with the
most expert knowledge are lawyers. Lawyers are closely connected to industry and the clients
they advise, but also publish scholarly articles and act as thought leaders, often receiving senior
appointments at regulatory authorities. Randall Guynn, Partner at law firm Davis Polk in
New York and Simon Gleeson, Partner at Clifford Chance in London, both members of the IIF

Cross-border Resolution Working Group, published on resolution-related topics early on (Bates

166 This conflict between the two camps is akin to the “epistemic contestation” described by James and Quaglia
(2022) in the regulation of investment funds (FSB vs IOSCO), but takes in a wider array of actors rather than
merely contestation between different regulatory agencies.

167 Tnterview, Svein Andresen, FSB General Secretary, 7 April 2022

168 Tnterview, Wilson Ervin, CRO and Vice-President at Credit Suisse, 29 March 2021

169 Tnterview, Svein Andresen, FSB General Secretary, 7 April 2022
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& Gleeson, 2011; Gleeson, 2012; Guynn, 2012) and in opposition to structural reforms (Gleeson,
2015; Guynn & Kenadjian, 2015) and are generally legal authorities on the subject (Gleeson &
Guynn, 2016). The most important role of lawyers is at the policy refining phase in order to
elucidate cause-and-effect relationships and specify to policymakers and banks the consequences
of rule making.!™ Indeed, lawyers helped formulate the more detailed concepts around Group
resolution and SPE. Not all external experts are lawyers or close to the industry, such as the
economist Thomas Huertas who was a Director at the UK Financial Services Authority until
2011 and early on published on the benefits of bail-in (Huertas, 2013, 2021).
One interviewee described this group pushing for bail-in as a diverse group founded upon

analytical agreement about policy options rather than interests:

The biggest policy developments post crisis is undoubtedly [...]| the whole bail-

in concept. And that really came from a relatively small group of people. [...]

Realistically, all that happened was that this idea sort of went around a relatively

small circle and as I said, you look at that group—I describe myself as part of it—but

we weren’t a group of academics or a group of bankers or a group of retired regulators.

We just happened to have all of those people sort of talking to each other and the

more we talked about it and the more we talked around it and the more we talked

outside it, people tended to look at the idea ‘And you know what? That might just

work’. And so by the time it got to the stage of being an FSB policy paper and all

the rest of it, you could draw a line from the people who had the original idea to the

final paper |...| the point comes where more than about 100 sensible people have all

looked at the idea and they’ve all said ‘yeah’.!7!

The “Restore Market Incentives” community fulfils Haas’ four conditions of epistemic commu-
nities (1992, p. 3): (1) a shared set of normative and principled beliefs, (2) shared causal beliefs,
(3) shared notions of validity and (4) a common policy enterprise.

Members of the community have a (1) shared set of normative and principled beliefs, most
notably the belief that in a capitalist system, market discipline should govern the behaviour of
all market participants and firms’ economic freedom to choose business models and corporate
structures. Bankers in this community leaned quite heavily on this idea. One interviewee draws a
contrast between the policy community and government circles, the latter of which wanted to
punish banks. In his words, “the bigger fight is how much of this are we going to solve by fixing

capitalism itself versus how much are we going to do by suppressing capitalism”.!”® While the

170 Interview, Simon Gleeson, Partner at Clifford Chance law firm, 6 November 2020

171 Interview, Simon Gleeson, Partner at Clifford Chance law firm, 6 November 2020; see also Ervin and Young
(2015)

172 Tnterview, Wilson Ervin, CRO and Vice-President at Credit Suisse, 29 March 2021
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policy community was seen as intending to fix capitalism through aligning incentives, the crisis
caused politicians to want to punish banks. One regulator confirmed the bankers’ view of the
community: “Some of them [banks| realise that as capitalists, |...] they should live by the sword
and die by the sword”!™. However, it was not just the banks, but also the regulators who shared
the normative belief that banks should focus on internalising risk: it is “clear that when you get
to the point of deliberately focusing policy on getting firms to internalise the risk that they bring
to the system, then they should internalise the cost of their failure ex ante as well.”17

Further, members of the “Restore Market Incentives” community have a (2) shared causal belief
that the problem of TBTF is one of moral hazard on the part of investors and that their liability
for losses will remove that moral hazard. They have (3) shared notions of validity that are within
established methods of academic legal studies and finance theory. For instance, policymakers
who would champion bail-in—members of the “Restore Market Incentives” Community—were
convinced by arguments about the high transition costs implicit in alternative policy proposals,
such as raising substantially more Common Equity Tier 1 capital (for this, see Admati & Hellwig,
2014) and the possibility of an associated recession if banks were unable to finance the economic
recovery. This points to the notions of validity that these actors shared about arguments relating

to banks’ role in the economy!™.

They have a (4) common policy enterprise, which is the
promotion of financial stability in order to retain the broad outlines of the modern banking
landscape.

Epistemic communities arise under conditions of uncertainty, and the intractability of TBTF
and the international dimension of the resolution challenge created the need for international
policy coordination and delegation to this group. While procedurally the G20 asked the FSB to
address policy problems a certain way, the agenda in these technical matters is set by the FSB,
as the FSB members feed their agenda into the G20 to be endorsed by political leaders'”®. This
again demonstrates that there is no one clearly-defined agenda setter or veto point.

The epistemic community in favour of bail-in, as per Haas, elucidates a specific cause-and-effect
relationship between liability, the pricing of debt and risk-taking. They shed light on linkages
between issues and policy, such as for instance the downsides of contingent convertible instruments.

They define the state’s self-interest in maintaining existing banking structures through more

market discipline and help formulate policies such as the precise formulation of the FSB standards.

173 Interview, Senior Bank of England Official #1, 9 April 2021

174 Tnterview, Senior Bank of England Official #1, 9 April 2021

175 Interview, Wilson Ervin, CRO and Vice-President at Credit Suisse, 29 March 2021
176 Interview, Senior FSB Official, 12 December 2020
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It is notable that most of the members of the “Restore Market Incentives” community are
predominantly bankers, regulators and external experts from the UK and the US. With regard to
TLAC, one British regulator described this as “the UK and US [regulators| got in a smoke-filled
room, thought what the answer was and then spent a year selling the answer to everyone else”!"7.

This community positioned bail-in against competing proposals by proponents of bank
structural reform, which could be described as a “Reform Market Incentives” group. These
proponents did not manage to form an epistemic community. Indeed, the epistemic community
framework conceptualises solidarity based on opposition to other policy agendas: “The solidarity
of epistemic community members derives not only from their shared interests |[.. .|, but also from
their shared aversions, which are based on their reluctance to deal with policy agendas outside
their common policy enterprise or invoke policies based on explanations that they do not accept”
(Haas, 1992, p. 20).

Interviews reveal the industry’s policy activism to be motivated by attempting to counter
policy proposals in favour of structural reform. A senior official from the FSB Secretariat noted
that bail-in, TLAC and the SPE resolution strategy were developed “with a lot of intellectual
input from the private sector, as a way to demonstrate that you don’t need to break up these
global banks.” Ideas around structural reforms and ring fencing “were floating around and TLAC
and bail-in combined with a single point of entry was in a way a solution and I think it’s fair to
say that a lot of this came from the industry against the structural solutions”.1"®

A senior Bank of England official echoed the view that some parts of industry recognised the
need to contribute to policy solutions to TBTF and that “the intelligent [banks| were quick on
the uptake on this was that unless they could get out of the doghouse, in not being a contingent
risk to taxpayers, they were going to suffer a relentless stream of regulation.” Indeed, he is
convinced enough of the technical merits of the resolution regimes as a superior alternative to
structural reforms: “If in the UK we had figured out how to do resolution prior to 2011, 2010,
it is a] moot point whether we would have done ring-fencing. And I wonder and I think it is
absolutely a reasonable hypothesis to test as regards other systems. That in Europe certainly,
because they got to resolution later, by that stage, the steam ran out of Liikanen”", i.e. the

EU’s (eventually abandoned) proposals for structural reform. Furthermore, arguments positioned

against structural reforms solutions not only worked to convince policymakers. Even within the

Y77 Interview, Senior Bank of England Official #1, 9 April 2021
178 Tnterview, Senior FSB Official, 12 December 2020
179 Interview, Senior Bank of England Official #1, 9 April 2021
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industry, the prospect of structural reforms allowed advocates for bail-in to convince critics to

support this solution as preferable to structural reforms.°

Preferences of national executives and domestic implementation

In the FSB policy process around resolution standards, one interviewee distinguished between
countries as “hawks” and “doves” when it came to their preference for credible resolution regimes.
Among the “hawks” were the US, UK and Switzerland.'®" France was a “dove” that was seen
to be more comfortable with bailing out its banks, had banks with a higher degree of group
consolidation and was thus not a strong supporter of resolution reforms and, in particular, the
concept of TLAC.'®2 This was also seen to apply, to a lesser degree, to Germany.'®3

While national executives, in particular finance ministries, are not agenda setters, they can

184

put their weight behind solutions. To answer the question why the US, UK and Switzerland

were particular hawks, Figure 7.3 shows the share of foreign banks in each country, both as a
share of all banks and as a share of bank assets.
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Figure 7.3: Foreign bank share in 2011 (from Claessens & van Horen, 2014)

It shows that, at the time of debates surrounding the FSB resolution standards in 2011, the UK

and US had a much higher share of foreign banks within their respective sectors (commensurate

180 Tnterview, Wilson Ervin, CRO and Vice-President at Credit Suisse, 29 March 2021

181 Interview, Senior Bank of England Official #1, 9 April 2021

182 Interview, Senior Bank of England Official #1, 9 April 2021; Interview, Senior Bank of England Official #2,

18 February 2022; Interview, Senior Bundesbank Official, 8 March 2021

Interview, Svein Andresen, FSB General Secretary, 7 April 2022

184 «The mandate comes down from [the 2009 G20 Pittsburgh summit| ‘you will end too big to fail, FSB’. And
then technocrats work on the how to do it. And, inevitably, any finance ministry worth its salt is entirely on
top of things and uses their technocrats as an arm for their policy objectives.” (Interview, Senior Bank of
England Official #1, 9 April 2021)
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with London and New York’s status as the pre-eminent global financial centres). This means
that the impact of a bankruptcy of a foreign bank would have a disproportionate impact on
the financial stability of their financial sectors. Moreover, it shows that foreign banks in these
countries, which naturally have better exit options and hence structural power, mean that these
governments were more attentive to an international TBTF framework that did not hurt the
international nature of their financial centres.

The FSB’s Key Attributes provided the global benchmark for post-crisis bank resolution reform.
These standards were subsequently transposed through different institutional and legal pathways
across France, Germany and Switzerland, reflecting the respective regulatory architectures and
their degree of alignment with the European and international frameworks (for an overview, see
also Figure 3.4).

In France, the FSB standards were implemented through the EU’s Bank Recovery and
Resolution Directive (BRRD), primarily by means of ordonnance 2015-1024, which built upon the
earlier Loi de séparation et de régulation des activités bancaires of 2013 (see Section 6.2.1). The
Autorité de controle prudentiel et de résolution (ACPR) was designated as the national resolution
authority responsible for the preparation and execution of resolution plans. The French regime
applies the standard toolkit of resolution measures introduced under the BRRD, including bail-in
and bridge bank powers. For significant or cross-border institutions, decision-making lies with the
Single Resolution Board under the Single Resolution Mechanism (SRM), with the ACPR acting
as the implementing authority at the national level.

In Germany, the Key Attributes were transposed through the same EU-level process. The
BRRD was incorporated into domestic law via the Sanierungs- und Abwicklungsgesetz, which
entered into force in 2015 and established a comprehensive resolution framework encompassing
bail-in, bridge bank, and asset separation tools, alongside requirements for recovery and resolution
planning. The national resolution was eventually integrated into BaFin in 2018. Within the SRM,
the Single Resolution Board assumed responsibility for significant and cross-border banks, while
BaFin retained operational powers for less significant institutions.

Switzerland, by contrast, implemented the FSB standards directly into domestic law outside
the EU framework. Following its post-crisis TBTF legislative package, amendments to the
Banking Act and subsequent Swiss Financial Market Supervisory Authority (FINMA) ordinances
established a resolution regime consistent with the Key Attributes. FINMA was designated as

the sole resolution authority and mandated to approve recovery and resolution plans (“emergency
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plans”) for systemically important banks. Switzerland also adopted the TLAC standard early on

through combined going- and gone-concern capital requirements (Swiss TLAC') for its G-SIBs.

7.4 Conclusion

This chapter has demonstrated the dynamics of business power and agenda setting within
international standard-setting. As explained in the theoretical framework, in international
standard-setting there is no pre-determined veto point. National executives delegate the develop-
ment of international standards to bureaucrats in international fora: they can shape the outcome
through the bureaucrats they send to the fora (and their working groups) or refuse to endorse
or implement the standards proposed by bureaucrats. However, it is all but impossible for any
single jurisdiction but the most powerful to veto international standards directly—given that
they normally prefer a standard to no standard to avoid a race to the bottom in regulation.
Bureaucrats, in turn, have the upper hand in their agenda-setting power, since they are tasked
with proposing policy solutions to, in this case chapter, the G20. They can hence not propose
any regulatory standards that are unacceptable to national executives but have wide-ranging
autonomy in designing them. When it comes to the task of coordinating solutions acceptable
to a wide range of jurisdictions, banks’ main source of influence is their expertise. This is (1)
because bureaucrats are much more receptive to this type of influence and (2) because bank lobby
groups or associations can aggregate views from across their international membership to propose
policies that will be suitable and acceptable.

This chapter has demonstrated this dynamic in the policy process for bank resolution. For
national executives, the experience with bailouts during the GFC differed substantially, and they
could not agree on a diagnosis or policy prescription. Without national executives prescribing a
clear policy direction based on their financial sectors’ competitiveness, international bureaucrats
were able to propose a policy response to the TBTF problem that would be endorsed by the
G20. Banks leveraged influence over the policymaking process by building an expertise-based
epistemic community to “Restore Market Incentives” rooted in a common problem diagnosis.
This community incorporated many of the bureaucrats themselves, in particular from influential
countries such as the UK and US: the international policy outcome thus took the shape of relying
on bail-in to make banks more resolvable, a policy “innovation” that protected the status quo of

global banks’ business and organisational models.
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Conclusion

This thesis has tackled the core research question: Why did institutional settings with more
concentrated banking sectors adopt stronger requlatory reforms to address too-big-to-fail? In
particular, it examined two pieces of post-crisis regulatory change—bank structural reforms
and bank resolution planning aimed at curbing the problem of too-big-to-fail (TBTF) banks.
It demonstrated that some institutional arrangements enhance democratic responsiveness to
public demand for policy reform. The answers still leave open a wider set of questions, such as
about the effectiveness of regulatory reforms more than a decade ago. Recalling Zhou Enlai’s
warning from the opening of this thesis about attempting definitive answers to such questions
following relatively recent events, this chapter draws conclusions from this thesis. The relationship
between structural reform and resolution planning as policy tools has also continued to evolve
since the immediate post-crisis policy reforms and provides an outlook on the future shape of
TBTF regulation.

Instead of repeating the empirics from the four case chapters, the following sections tease out
the most relevant findings that collectively inform the broader lessons for policy and the political
economy literature. Looking ahead, Section 8.4 closes the thesis by discussing the limitations and

avenues for further research.

8.1 Policy lessons from the empirical case studies

In addition to the wider research question, this thesis also sought to provide useful policy insights
in answer to the question What factors enable democracies to successfully reform regulatory policy
in the face of resistance from powerful business interests? The following synthesises policy lessons
that were generated from across the empirical case studies and groups them into a number of
broader lessons.

The most direct lesson from the case studies is that an important factor is an institutional
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setup that makes the actors in the policy process, and specifically those sitting at the veto point,
democratically accountable. That is, it is difficult for these actors to shirk the responsibility of
implementing the electorate’s policy preferences. The case in point is Switzerland, where the
electorate itself is the relevant last veto point due to its ability to put any law to a referendum,
and thus potentially veto it. This is not to say that all countries need to implement Switzerland’s
constitutional system of direct democracy and associated political culture, nor that they can.
More importantly, the Swiss government, bureaucracy and parliament and even some voices
in the banking industry were all incentivised to re-examine their own views on the country’s
pre-crisis policy of industry accommodation. This is evidenced by the cross-ideological coalition in
parliament, which overcame ideological divisions to find new democratically accountable policies.
In France and Germany, the same outcome would not have been realistic. However, the French
bureaucracy blocked the more far-reaching policy ideas of the new President. More than unelected
bureaucracies in general, the Trésor was particularly unresponsive and viewed its mandate as
ensuring the financing of the economy, and hence defended a pre-crisis view of French banks’
structural power, rather than responding to the policy preferences of the electorate. Changing
the policymaking process to make the executive as a whole more democratically responsive could
enable countries to successfully reform regulatory policy, even with the structural power of a
concentrated banking sector. In Germany, parliament is the constitutional representation of
the electorate, but did not respond in an accountable way. This is because many Members of
Parliament (MPs) not only viewed voters, but also the local savings banks as their constituents.
Together with the special role that parliamentary procedures give to interest groups in the form of
associations, these structures undermine the democratic accountability of parliament. Reducing
the involvement of politicians in local banking would reduce this conflict of interest.

A second lesson is to ensure that actors within government need to align their policy priorities
(i.e. create “political-bureaucratic preference homogeneity”). The lack of such alignment in France,
discussed above, explains why the executive’s actions lacked democratic accountability. This
is not only an explanation of failure in this case, but also a success factor in Switzerland. The
government politicians (across the political spectrum) as well as the bureaucracy both perceived
the political salience of banking regulation after the crisis as a “window of opportunity” and worked
together to push for regulatory policy that went beyond international standards. In Germany, it
is ambiguous whether government politicians and bureaucrats had aligned policy priorities. While

the conservative-liberal government was sceptical of structural reforms, once the government had
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decided to go with a structural reform law, the Federal Ministry of Finance (BMF) and Bundesbank
continued their opposition and designed a law that was as ineffective as possible. The practice
in European democracies of executives composed of elected political leaders and permanent,
unelected bureaucrats is designed to maintain knowledge and expertise in implementation across
election cycles. However, bureaucracies supporting the government’s policy mandate can be
crucial for countries to be able to reform regulatory policy even when opposed by business
interests.

A third policy lesson for successful policy reform is to not necessarily specify all regulatory
details in law. Instead, regulation should indicate the policy direction and policy tools, but leave
their exact specification to policy experts, such as those in supervisory authorities. In France, the
structural reform law specified a limited number of activities to be ring-fenced, which made the
law virtually inapplicable in its initial formulation. The German law gives some discretion to
Federal Financial Supervisory Authority (BaFin), but the thresholds established within the law
are too narrow to address the wider TBTF problem. The opposite example of this is Switzerland,
where the government did not proactively seek to design the detailed regulatory policy by itself.
First, it delegated the design of the TBTF regulation to an expert commission, which enabled
it to take a broader view of policy solutions. Second, in the case of resolvability measures, the
regulation delegates to Swiss Financial Market Supervisory Authority (FINMA) the task of
ensuring the ex-ante resolvability of the country’s large banks. In this way, the government did
not tie the supervisor’s hands in implementing a far-reaching TBTF policy.!®>

The fourth policy lesson relates to timing of policy reforms. Technocratic policy areas such
as banking regulation are rarely politically salient. As this thesis has shown, public attention
and demands for policy reform can—when coupled with democratic responsiveness of policy
institutions—be the necessary conditions for policymakers to overcome the traditional power of
business interest in times of low salience. However, public attention is fickle and has a short
half-life. Switzerland acted swiftly, putting together an expert group to revisit the country’s
TBTF problem and passed regulatory reform by 2011. France and Germany demonstrate the
perils of prolonged inaction by waiting another two years. The analysis of media coverage in
Germany (Section 5.4.3) shows that coverage of the crisis, bailouts and associated regulation had

decreased dramatically by that point.

185 This is not without a caveat, since pre-crisis supervision has shown that supervisory authorities can also be
subject to regulatory capture or myopia. However, too narrow regulation can close the door to ineffective
policy reform from the outset.
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In both cases, waiting for international or supranational standards diminished the scope for
far-reaching domestic reform. France and Germany waited—perhaps deliberately—for doomed
European Union (EU)-level structural reform based on the Liikanen report and for clarification of
resolution standards by the Financial Stability Board (FSB). Policymakers hence face a trade-off
between the legitimate need for international coordination on regulatory standards and the need
for effective domestic reform. As the chapter on the standard-setting process for resolution
regimes has shown, international standards (by design) often constitute the lowest common
denominator and countries pursuing effective policy reform, such as Switzerland, choose to go
beyond international standards and treat them as floors rather than ceilings.

A final policy lesson relates to the need for bureaucrats to improve international coordination
when designing international regulatory standards. The case study on international standard-
setting at the FSB has shown that a key success factor for the banking industry to impose
their preferred, status quo-retaining policy solutions was the successful creation of an epistemic
community across a transnational group of bankers, economists, lawyers and, crucially, regulators.
This split any potential coalition in favour of introducing policy measures to reform market
incentives by addressing the TBTF phenomenon head on. Only when international regulators
develop their own expertise (as a counterweight to expertise wielded as a form of business power)
and network across countries and professions can international regulation reflect the bottom-up

demands for effective banking reform.

8.2 Too-big-to-fail regulation and the changing policy toolkit

The relationship between structural and resolution reforms continues to shift. Since the TBTF
regulations discussed in this thesis, the global toolkit to address the TBTF problem has moved
towards a focus on making resolution planning more robust and achieving some of the goals
originally envisioned by proponents of structural reform. Effective resolution has become the
primary tool to pre-empt future bailouts and maintain financial stability. Global policy evaluations
by bodies like the FSB affirm this trajectory, finding that higher loss-absorbing capacity and
credible resolution frameworks have made large banks more resilient and market discipline
stronger, although gaps remain (Financial Stability Board, 2021). Developments in the United
Kingdom (UK) exemplify this shifting balance: the 2022 “Independent Review into Ring-fencing

and Proprietary Trading” (led by Lord Skeoch) concluded that the benefits of the ring-fencing
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approach will likely “diminish with time” as the resolution regime “overtakes it in providing
a more comprehensive solution for tackling too-big-to-fail” (RFPT Review Panel, 2022, p. 8).
It recommended that regulators should be empowered to remove banks from the ring-fencing
framework once they are demonstrably resolvable. The Skeoch review’s conclusions are the
clearest expression of the rival nature of structural reform and resolution and the argument,
voiced in an interview with a Bank of England official, that “if in the UK we had figured out how
to do resolution prior to 2011, 2010, moot point whether we would have done ring-fencing”'®6. In
response, HM Treasury announced plans to refine the ring-fencing rules, including raising the
ring-fencing threshold (HM Treasury, 2024). Similar plans were announced by UK Chancellor
Rachel Reeves (Armstrong et al., 2025), but face opposition by the Bank of England (Fleming,
2025). These steps acknowledge that robust resolution plans may reduce the need for rigid
structural separation. Notably, the architects of the original ring-fencing regime have cautioned
against wholesale dismantling of structural safeguards (Noonan, 2022), underscoring the ongoing
debate in the UK over the right balance between structural reform and resolution.

Switzerland, which had implemented its own structural ring fence around systemically impor-
tant banks’ domestic operations, was forced to confront the limits of its regime during Credit
Suisse’s 2023 failure and subsequent merger with UBS. In the aftermath, Swiss authorities have
focused on strengthening resolution and crisis preparedness rather than adding new structural
rules. The government and FINMA in 2025 proposed tougher “too big to fail” provisions, including
higher capital requirements for systemically important banks with international operations, new
early intervention powers for regulators and an expanded resolution toolkit (FINMA, 2025).187
Given the comparative robustness of Switzerland’s post-crisis TBTF reforms, the implications for
arguably less well-prepared jurisdictions such as Germany and France merit concern about their
ability to handle similar problems at one of their Global Systemically Important Banks (G-SIBs).

The EU only officially abandoned its draft legislation on bank structural reform in 2017,
explicitly reasoning that “the main financial stability rationale of the proposal has in the meantime
been addressed by other regulatory measures in the banking sector, and most notably the entry
into force of the Banking Union’s supervisory and resolution arms” (H. Jones, 2017). Since then,
French and German authorities have concentrated on implementing EU resolution planning (e.g.

MREL/TLAC requirements and cross-border resolution coordination).

186 Interview, Senior Bank of England Official #1, 9 April 2021
187 Interestingly, FINMA noted it “was ready to restructure Credit Suisse in March 2023” (FINMA, 2025; see also
Financial Stability Board, 2023).
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In the United States (US), the post-crisis structural response was limited to the Volcker
Rule’s narrow proprietary trading ban. High-profile legislators such as Bernie Sanders and
Elizabeth Warren have continued to call for a return to the Glass-Steagall Act’s strict separation
of commercial and investment banking (Cirilli, 2015; The Economist, 2016). Following the regional
bank turmoil of 2023, regulators proposed extending long-term debt requirements to banks with
assets above US$100bn to ensure they too have a layer of debt that can be bailed-in during failure

(Carstens, 2024), thereby extending the bail-in logic even to mid-sized banks.

8.3 Implications for the political economy literature

Beyond the policy lessons derived from the empirical work, the theory of institutional veto points
and bank business power developed in this thesis also yields implications for the study of regulatory
policymaking in the political economy literature.

First, the political economy explanations of the determinants of (regulatory) policy, reviewed in
Chapter 2, provide very granular accounts of specific mechanisms to explain policy outcomes. Most
of them applied partially to explain the outcomes of individual cases in this thesis. However, the
diversity of institutional settings in which policymaking takes place means that political economy
scholars need to treat explanatory mechanisms as conditional on institutional configuration.
The location and alignment of veto points (see Immergut, 1992) determine when structural or
instrumental business power, political salience, partisanship or ideas are likely to be decisive.
Different veto points can enhance the explanatory power of specific mechanisms, and scholars
should specify, ex ante, which specific veto points are most relevant and what resources actors can
deploy at each point. This insight does not privilege institutional explanations for public policy
above interest group (Stigler, 1971; Hacker & Pierson, 2010), structural power (Lindblom, 1977;
Hacker & Pierson, 2002; Iversen & Soskice, 2019) or ideas-based (Blyth, 1997; Hall, 1989) ones,
but rather highlights that any explanatory mechanism operates within the confines of pre-existing
institutional structures which are determined outside the study of day-to-day policymaking.

Second, the study of regulatory policymaking has mostly been divided between Comparative
Political Economy and International Political Economy (IPE), with little transfer of insights across
both disciplines. This is because Comparative Political Economy scholars have conceptualised
policymaking within domestic contexts as fundamentally different from international policymaking,

and vice versa. Although fundamental differences do exist, this thesis suggests softening this
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divide by conceptualising regulatory policymaking as a political conflict that takes place within
different institutional arenas. Constitutions, political party systems, direct-democratic tools
and the rules of international standard-setting bodies confer distinct forms of agenda-setting
power (Howarth & James, 2020), informational advantages (Bernhagen & Brauninger, 2005;
James, 2018) and veto powers (Tsebelis, 2002). In this conception, the arenas in which the
struggle between policymakers and banks takes place are distinguished by their institutional rules
around veto points rather than their inherent domestic or international nature. Rather, outcomes
hinge on who is pivotal within each arena and on how positions travel between them. Moreover,
since bureaucratic and political actors can decide whether to prioritise policy through domestic
legislation or international standards, the two are intrinsically linked.

Third, in highly technical policy fields, much of the political economy literature has neglected
public demands for policy change in situations where issue salience is high. Salience can reshape
political calculations at various veto points by altering politicians’ electoral calculus (Chwieroth
& Walter, 2020), empower opposition parties or create cross-ideological coalitions. That is,
political salience is relevant beyond the direct mechanism of referenda in institutional settings
of direct democracy. Parliamentary or executive calculations also hinge on voter demands in
their incentives to undertake symbolic or preventive regulatory action, responding to real and
perceived policy demands following crises or scandals. These pressures may open time-bound
windows for reform, yet salience is volatile and can be reframed by competing interpretations of
crises. Political economy analyses should treat salience as endogenous and be attentive to the
institutional conditions under which public pressure becomes a political constraint.

Fourth, political economists need to analytically distinguish bureaucratic actors more clearly
from political policymakers. Bureaucrats are often conceptualised as merely implementing
the wishes of political decision makers, both in domestic and international settings. However,
in technically complex domains, bureaucrats possess their own power resources through their
expertise, agenda-setting power in policy design and in their discretion in policy implementation
(Carpenter, 2010; Ziegler & Woolley, 2016). The case chapters highlighted these powers with
bureaucrats implementing strict ex-post structural separation as part of their resolution powers or
their autonomy in shaping international standards as part of epistemic communities. Additionally,
bureaucrats have their own policy preferences, and as a result the importance of “political-
bureaucratic preference homogeneity” has been emphasised to explain the power resources of

executives in pushing for policy reform. Political economy research should model the role of
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bureaucrats separately, as they are empowered differently across institutional settings.

Fifth, many of the power-based approaches in Comparative Political Economy need to take the
role of ideas and policy learning (Hall, 1993) more seriously. This thesis has argued that actors’
policy preferences cannot be derived a priori without examining their crisis diagnoses and expertise
as a power resource. Competing diagnoses of policy problems structure the menu of plausible
solutions and redistribute authority towards actors with recognised epistemic competence. Expert
consensus can gatekeep the choice of policy instruments, particularly when political priorities are
contested (Blyth, 2002). Empirical work in political economy needs to trace the origins of policy
ideas and specify where expertise functions as an independent source of power or a strategically
mobilised resource.

Finally, the study of policymaking needs to consider how policy alternatives (Kingdon, 1995)
structure preferences and coalitions. The credibility and visibility of different options shape
what actors consider feasible and provide focal points around which political coalitions are
formed. Examples include the relationship between structural reform and resolution/bail-in,
where substitutability, sequencing and symbolic visibility matter (see the previous Section on
the changing policy toolkit). When different policy options exist to address an identified policy
problem, political actors and interest groups can strategically utilise the existence of policy
alternatives to advocate for or against specific options. When studying why specific policy

outcomes win out, scholars should pay attention to the menu of policy options that were available.

8.4 Limitations and avenues for further research

The comparative and process-tracing approach in this thesis, combined with novel interview
evidence, has yielded a new and nuanced understanding of post-crisis banking reforms. This
section discusses limitations and opportunities for further research.

One limitation is the focused scope of cases. The three domestic cases were the result of
careful case selection to provide variety across different institutional settings, but at the same time
they represent a subset of advanced democracies with specific characteristics: they are economies
with large, bank-based financial systems and high state capacity that were affected heavily by the
Global Financial Crisis (GFC). The theory of institutional veto points and bank business power,
which was tested on these cases, may therefore not fully capture the dynamics in economies with

very different political economies or crisis experiences. For instance, the US, with its market-based
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financial system and polarised two-party politics, or the UK, with its majoritarian system and
outsized global finance sector, were not studied. While this was deliberate to demonstrate that
Varieties of Financial Capitalism (VoFC) explanations cannot account for the observed outcomes,
applying the framework to different cases could reveal necessary refinements.

Another limitation is that, by design, the research prioritised depth over breadth. It used
process-tracing to study a limited number of cases rather than testing the theory in a large-
n design. This raises the question of generalisability: for instance, it is unclear whether the
theoretical framework would apply in Asian financial centres or in countries with more weakly
defined institutional rules. For domestic settings, the thesis proposes a framework relevant to
democratic settings, but caution is warranted in extrapolating to non-democratic contexts.

The scope conditions of the theory thus leave open avenues for further research. One avenue
would be to extend the comparative analysis to additional cases. Studying countries like the UK,
US, or other European and Asian economies would help assess the universality of the thesis claims.
For instance, the UK undertook a strong structural reform (the Vickers ring-fence) despite being
a major global banking hub; applying the theoretical framework might examine whether the
UK’s parliamentary system and independent commission structure mirrored the dynamics found
in the cases in this thesis or whether other factors played a larger role. The US, on the other
hand, implemented the Volcker Rule and an elaborate resolution regime (Orderly Liquidation
Authority). The country’s fragmented institutional structure and massive banking lobby might
have shaped outcomes differently.!®8 Comparative insights from such cases could refine the theory,
perhaps highlighting, for example, the role of partisanship under different electoral systems.

Similarly, the analysis focused on the post-2008 period and on reforms related to TBTF
structural and resolution policies. This leaves out potentially relevant developments both before
and after the studied time frame. The justification for this is that the theoretical framework is most
applicable to periods of high political salience after crises; however, testing it on further reform
episodes might provide different insights. For instance, studying post-reform implementation
might suggest that political commitment to stringent reform is only temporary, as discussed in
Section 8.2.

Future research could investigate what happens after reform and whether the stringency of

policy measures put in place endures or erodes. The collapse of Credit Suisse in 2023, despite

188 Parallel research work in the BANKLASH project on the UK and US has argued that unilateral reforms of
global banks in these countries are the outcome of “democracy under constraint”, where the degree of reform
countries can impose is constrained by its potential negative effect on the global firms that are intertwined
with the national economies (Begg, 2023).
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Switzerland’s earlier vanguard reforms, raises questions about implementation and regulatory
vigilance over time. It is unclear whether the politics of TBTF reform shifted once the immediate
crisis faded and allowed banks to regain influence, thereby contributing to weaker enforcement. A
longitudinal analysis of regulatory stringency from initial policy reform through implementation
could reveal how the political determinants identified in this thesis behave in the policy enforcement
phase.

In terms of data and methodology, a potential limitation lies in the reliance on elite interviews
and qualitative judgments to infer preferences. Financial regulation often involves closed-door
deliberations and there is a risk of ex-post rationalisation or bias in such accounts. The thesis
mitigated this by cross-referencing multiple sources (including multiple interviews, survey evidence
or media analysis), but ambiguity in interpreting actors’ true motivations remains. Future work
might complement this approach with quantitative data by, for example, analysing patterns of
bank lobbying expenditures or a wider set of public opinion polls.

Beyond TBTF banking, the theoretical propositions in this thesis could be applied to other
areas of financial regulation and other crisis contexts. The institutional framework might explain
policy variations in responses to the Eurozone sovereign debt crisis or preferences towards banking
union. Likewise, as climate change poses emerging financial stability risks, future research could
study the necessary institutional settings to implement “green finance” regulatory reforms. By
testing the framework in new domains, scholars can assess its robustness and potentially expand
its variables.

In closing, this thesis has demonstrated that the politics of post-crisis banking reform requires
an integrated view of institutional settings and their interaction with policy ideas, business power
and public demands for policy change. The conclusions are optimistic about the politics of policy
reform: even in the face of powerful global banks, democratic institutions and policy choices still
matter and are not powerless. Banking regulation in the public interest is not predetermined
by economic structures. Understanding exactly how democratically-accountable reforms can be

produced is crucial for designing better crisis responses in the future.
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Svein Andresen, FSB General Secretary, 7 April 2022

Ernst Baltensperger, Professor and member of the Swiss TBTF expert commission, Decem-
ber 2020

Thomas Barothy, Head Swiss Resolution Planning / Organizational Structure Alternatives
at UBS, 12 February 2021

Banker at Swiss G-SIB, 15 March 2021
Lobbyist at a German Banking Association, 24 February 2021

Veronique Bensaid-Cohen, Parliamentary Advisor to the Governor at Banque de France &
ACPR, 15 November 2021

Lobbyist at a German Bank, 16 March 2021

Senior Trésor Official, 8 November 2021

Swiss Department of Economic Affairs Official, 15 January 2021
Senior SNB Official, 22 January 2021

Bank-affiliated Research Executive, 10 February 2021

Senior Bundesbank Official, 8 March 2021

Wilson Ervin, CRO and Vice-President at Credit Suisse, 29 March 2021
Simon Gleeson, Partner at Clifford Chance law firm, 6 November 2020
Senior Bank of England Official #1, 9 April 2021

Senior SNB Official, 16 April 2021

Senior BMF Official #1, 13 January 2021

Senior FSB Official, 12 December 2020

Research Staff for CDU MP, 26 February 2021
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Positions indicated are the (most relevant) positions at the time of the respective reform episodes studied in
the case chapters.
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e CSU MP, 16 February 2021

e Member of the Liikanen Commission, 23 December 2020

e Political Advisor to the French Minister of the Economy and Finance, 14 October 2021
e Daniel Roth, Director Legal Services at Federal Department of Finance, 17 February 2021
e Senior FINMA Officials, 2 March 2021

e Senior BMF Official #2, 5 January 2021

e Peter Siegenthaler, President of the Swiss TBTF expert commission, 5 February 2021
e SPD MP and member of the Bundestag Finance Committee, 5 March 2021

e Bank-affiliated Research Executive, 22 December 2020

e Advisor at Finance Watch, 9 November 2021

e Senior Bank of England Official #2, 18 February 2022 & 21 February 2022

e Banker at BNP Paribas, 15 October 2021

e Senior Trésor Official, 22 November 2021

e Erédéric Visnovsky, Deputy General Secretary at ACPR, 3 December 2021

e Senior BMF Official #3, 18 February 2021

e Daniel Zuberbiihler, CEO of the EBK and Vice-chairman of the Board of Directors of
FINMA, 29 January 2021

e Five further anonymous background interviews
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