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Abstract

The concept of human rights holds a distinctive significance in political practice, yet
philosophers remain divided over the nature of these rights. The Orthodox View
defines human rights as moral rights possessed by all individuals simply in virtue of
their humanity. Proponents of this view claim that the contemporary idea of human
rights is a continuation of the natural rights project of the eighteenth century and
shares many of its basic philosophical assumptions.

This thesis argues that the Orthodox View is no longer an appropriate
characterisation of the concept of human rights we find in current domestic and
international practice. It also rejects recent alternatives offered by supporters of the
Political View, who define human rights by particular functions they serve,
specifically their role(s) in acting as benchmarks for the legitimacy of states or
triggers of international concern.

| propose instead a new ‘Political Justification View’ of human rights, which
states that human rights are demands which challenge unjustifiable political-
institutional orders, which are the concern of all people, and which protect the
equal standing of individuals in political decisions that affect the collective or
individual good. This view better captures the diversity of practices that employ the
term ‘human rights’, whilst also explaining its innovative power as a moral language
that enables individuals to challenge the official institutional order under whose
authority they live.

Finally, | argue that within this broader view of human rights there are two
distinct moral concepts which pertain to different parts of human rights practice:
Domestic Human Rights and International Legitimacy Rights. Separating these two
concepts is helpful in resolving long-standing debates about whether human rights
are properly thought of as minimalist moral concerns of legitimacy or broader social
goals to be achieved through political institutions.
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Introduction

Human rights enjoy an exceptional status in the hierarchy of our moral thinking.
Joseph Raz wrote, ‘Rights have a special role in our moral universe’.! Equally, human
rights have a special role in the universe of rights.

The last sixty years have heralded a dramatic elevation of the prestige of
human rights discourse, rendering human rights ‘a staple of contemporary world
poIitics’.2 For its supporters and practitioners, the upward trajectory of human rights
discourse since the mid-twentieth century has been an unbridled success story.
Although human rights continue to face problems of implementation and
enforcement, the adoption of the Universal Declaration of Human Rights (UDHR) in
1948, in addition to the subsequent International Covenants on Economic, Social and
Cultural Rights (ICESCR) and Civil and Political Rights (ICCPR) in 1976, prompted a
remarkable cultural and political uptake of the human rights ideal.? In addition to
becoming the ‘lingua franca” for resisting the most violent forms of state oppression
and tyranny, human rights have given a voice to the powerless in promoting welfare
reform and are regularly employed to protest issues as diverse as racial and sexual

discrimination and environmental abuses, and they promote rights to free and

! Raz, Joseph, ‘Human Rights in the Emerging World Order’, Transnational Legal Theory, Vol. 1, No. 1,
2010a, p. 37.

2Vincent, R.J., Human Rights and International Relations, Cambridge: Cambridge University Press,
1986, p. 7.

® Fiona Robinson attributes the success of the discourse to the ‘imaginative, rhetorical and ideological
appeal’ of human rights language, in Robinson, Fiona, ‘The Limits of a Rights-based Approach to
International Ethics’, in Evans, Tony, Human Rights Fifty Years On: A Reappraisal, Manchester:
Manchester University Press, 1998, p. 58.

4Tasiou|as, John, ‘The Moral Reality of Human Rights’, in Pogge, Thomas (ed.), Freedom from Poverty
as a Human Right: Who Owes What to the Very Poor?, Oxford: Oxford University Press, 2007, p. 76.



democratic participation. Moreover, human rights have been elevated to a serious
regulatory force in international law, allowing for inter-state criticism and even
serving as the justification for direct intervention in those states that actively harm
their own citizens.” The evolution of human rights discourse from its historical
genesis in the Enlightenment natural rights theories of the eighteenth century into
the ‘elaborate international practice'G of the twenty-first century represents the
assimilation into global politics of the philosophical ideal that ‘each person is a
subject of global concern’.’

All of these achievements sound like straightforwardly good phenomena. Yet
the rise in status and frequency of proposed human rights induces as much anxiety
as celebration amongst philosophers. The term ‘human rights’ is employed by such
diverse groups, including lawyers, philosophers, international bodies, activists,
journalists and politicians, that it is unclear when any of these groups makes claims
for human rights that they are talking about the same thing. The human rights
movement, that is, the set of individuals, organisations and political bodies that
champion causes on behalf of human rights, has become for theorists a victim of its
own popularity. In some part this is a familiar worry that the concept of human
rights has become overstretched. The hazard of human rights becoming so effective
as mobilising claims is that it becomes difficult to contain their proliferation. They

are a moving target that philosophers want to pin down.

> This does not, however, imply that a rise in the prominence of human rights practice will necessarily
coincide with human rights compliance. The widespread formal recognition of rights against torture
and genocide, for example, has certainly not extinguished these problems.

6 Beitz, Charles, The Idea of Human Rights, Oxford: Oxford University Press, 2009, p. 1.

7 Ibid.



This desire for restraint is not necessarily motivated by a conservatism hoping
to hold back the tide; it is a real worry that philosophers are no longer able to make
sense of the essential nature of human rights nor to agree on the practical role that
human rights should play in domestic and international politics. Charles Beitz is one
theorist who echoes such an anxiety, writing that following the increased popularity
of human rights in public discourse, ‘it has not become any more clear what kind of
objects human rights are supposed to be, why we should believe that people have
them, or what follows from this belief for political practice’.?

This instability is troubling for political philosophers trying to make sense of
new human rights claims. From the original rights of life, liberty and property,
human rights have undergone a colossal expansion. We now entertain cases for
rights to periodic holidays with pay, a right to the protection of certain species of
animals and the preservation of wildlife, rights to a minimal standard of health, a
right to work and, as recent philosophers and practitioners argue, a right to freedom
from poverty,’ a right to Internet access,'® and a right to be forgotten with regard to
an individual’s online activities. ' Several of these recent claims have been

accompanied by a great deal of theoretical anxiety about whether they reflect the

8 Ibid., p. xi. Beitz goes on to address his worries about the indeterminate nature of human rights, as
he says, ‘[This is] a problem for anyone inclined to believe that our political ideas should have some
clear and distinct significance in our thinking about how to act. This is especially so when the ideas
play such a central role in framing public concerns of great importance’, p. xii.

° The right to freedom from poverty has become of particular interest to global justice theorists in
recent years. See Pogge, Thomas, Freedom from Poverty as a Human Right (ed.), Oxford: Oxford
University Press, 2007.

% United Nations, General Assembly, 16 May 2011,
<http://www2.ohchr.org/english/bodies/hrcouncil/docs/17session/A.HRC.17.27_en.pdf>, [Accessed 1
June 2015].

" Factsheet on the European Commission’s “Right to be Forgotten” ruling of 13 May 2014,
<http://ec.europa.eu/justice/data-protection/files/factsheets/factsheet_data_protection_en.pdf>,
[Accessed 1 June 2015].



underlying ideals of human rights or whether they only express a desired political
manifesto,'® with each successive generation of rights reopening the debates about
how we ultimately should conceive of the nature of human rights and how theory
should respond to expansions in the domestic and international practice.™

One cause of anxiety on the part of philosophers is prompted by a tension
between their desire to encourage the flourishing of human rights and the fear that
an over-inflation of the discourse may ultimately dilute the critical force of human
rights claims. The motivation for a new theory of human rights also stems from the
attempt to nullify the common despair of sceptics, who argue that we ought to
abandon serious theoretical reflection of human rights since human rights are either
mere fictions™* or masks of power poIitics,15 or they have simply been rendered
vacuous due to their overuse.'® There are serious concerns that the contemporary
idea of human rights found in the practice is not coherent enough as a concept for
philosophers or practitioners to be able to make analytical claims about their nature

and content. Jeremy Waldron, despite supporting human rights discourse, concedes

' Onora O’Neill makes the argument that many so-called human rights claims only represent ‘noble
aspirations’. See O’Neill, Onora, ‘The Dark Side of Human Rights’, International Affairs, Vol. 81, Issue
2, March 2005, p. 429.

2 For a useful overview of the evolution of rights over successive generations, see Wellman, Carl,
‘Solidarity, the Individual and Human Rights’, Human Rights Quarterly, Vol. 22, No. 3, August 2000,
pp. 642-643.

' One famous statement declaring human rights to be fictions comes from Alasdair Maclntyre, who
argues, ‘The truth is plain: there are no such rights, and belief in them is one with belief in witches
and in unicorns’ in Maclntyre, Alasdair, After Virtue: A Study in Moral Theory, 3" edn., London: Bristol
Classical Press, 2007 [First Published 1981], p. 69.

> see Geuss, Raymond, History and Illusion in Politics, Cambridge: Cambridge University Press, 2001,
pp. 138-153.

% see Griffin, James, On Human Rights, Oxford: Oxford University Press, 2008, p. 15, ‘The language of
human rights has, in this way, become debased’.



that ‘analytically, the whole field [of human rights] is a bit of a mess’."’ Joseph Raz

also makes the provocative statement that ‘there is not enough discipline
underpinning the use of the term “human rights” to make it a useful analytical
tool’."® For most theorists, then, the aim of human rights philosophy is to put the
field back together theoretically. There is a need to establish the correct nature of
human rights and to construct an account of them that, as Conor Gearty explains,
‘retains the potency of the human rights label while not cutting itself adrift from the
political’.”?

Theorists want to determine what idea lies at the heart of human rights
practice. We want to know its normative parameters, what core ethical ideals
motivate it and how we might best define the object ‘human rights’ that we see
employed in legal and political practice.

My thesis is focused on understanding how theorists currently seek to devise
accounts of human rights that are sensitive to the modern idea of human rights,
specifically the idea of human rights found in current international and legal practice.
| explain how two current schools, the Orthodox View and the Political View,
attempt to deal with the current anxiety of marrying theory and practice, and how

they interpret the modern concept of human rights enshrined in documents like the

Universal Declaration and other elements of the practice.

v Waldron, Jeremy, ‘Human Rights: A Critique of the Raz/Rawls Approach’, New York University Public
Law and Legal Theory  Working  Papers, Paper 405, 2013, available  at:
<http://Isr.nellco.org/nyu_plltwp/405>, [Accessed 1 June 2015], p. 21.

18 Raz, Joseph, ‘Human Rights without Foundations’, in Besson, Samantha and Tasioulas, John (eds.),
The Philosophy of International Law, Oxford: Oxford University Press, 2010b, pp. 336—-337.

9 Gearty, Conor, Can Human Rights Survive?, Cambridge: Cambridge University Press, 2006, p. 73.



I. Contemporary Debate about the Nature of Human Rights

What we require, given current ambiguities amongst theorists, is a clear account of
the nature of contemporary human rights. Theorists want to know, even as the
human rights movement of the latter half of the twentieth century continues to
flourish and stretch itself into serving multiple functions and addressing myriad areas
of policy, what delineates human rights as a distinctive normative concept. We want
to discern a distinctive ethical notion or function that lies at the heart of
contemporary human rights practice, preferably, as John Tasioulas notes, ‘an idea
that not only has an actual foothold in the development of the human rights
movement, but also makes sense of it as a worthwhile enterprise’.’® We want an
idea of human rights that imbues it with both ‘conceptual coherence and normative
force’.”!

There is currently sharp disagreement about how this task might be
accomplished. Largely this is due to the fact that human rights, as we have noted,
have become part of an elaborate practice, instilled with its own set of rules and
norms. Human rights are not the sole preserve of philosophers, which raises the
guestion of how political theory can contribute to questions about the shape and
nature of current human rights practice. Theorists want to ensure that when they
talk about human rights they are talking about the same idea of human rights that is
employed in the contemporary discourse. One school of thought says that the
contemporary human rights discourse still mirrors the philosophical ideals of natural

rights, whose history stretches back to seventeenth- and eighteenth-century

20Tasioulas, John, ‘Human Rights, Legitimacy, and International Law’, American Journal of
Jurisprudence, Vol. 58, No. 1, 2013, p. 2.
*! Ibid.



Enlightenment thinkers such as Thomas Hobbes and John Locke. This is the Orthodox
View of human rights, which says that the concept of human rights implicit in
modern human rights discourse is ‘essentially that of a natural right’.?> They argue, in
a similar vein to social contract theorists, that human rights are moral rights
possessed simply in virtue of our humanity, serving to protect basic human
capacities, such as dignity, personhood, or autonomy.

The Orthodox View, however, faces a challenge in the form of the recently
enumerated Political View of human rights. This view emerged first in the work of
John Rawls, who in The Law of Peoples made the case for understanding human
rights based on the functional role they play in global politics, rather than seeing
them as simply a modern-day iteration of natural rights. This view has since given
birth to a new school of human rights theorists whose followers believe that we can
only understand the nature of human rights by first asking what role they were
constructed to play in international practice and drawing our theories from that
starting point.

Recent Political View supporters such as Charles Beitz, Leif Wenar and Joseph
Raz argue that the modern idea of human rights we observe in contemporary
international practice was invented after the Second World War in order to protect
individuals from suffering atrocities committed by their own states, particularly in
the wake of events such as the Holocaust. These theorists argue that we must

understand human rights sui generis, as a distinct phenomenon that emerged post-

1948 following the adoption of the Universal Declaration, which was constructed to

*? |bid.
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rectify certain institutional threats posed by modern nation-states. Our conception
of human rights, these theorists argue, should remain true to this unique role they
play in both setting standards for political institutions and in justifying varying
degrees of international concern regarding how states treat their citizens.

Supporters of the Political View therefore do not seek to derive human rights
from apolitical universal accounts of human nature. Beitz maintains that we must
abandon any preconceived philosophical idea of natural rights and ‘take the
functional role of human rights in international discourse and practice as basic: it
constrains our conception of a human right from the start’.?*

This rise in the prevalence of Political View supporters in contemporary
human rights theory has reignited debates about the nature and role of human
rights, as well as the role of theorists who seek to make normative claims about
social practices such as human rights. My thesis will highlight how supporters of both
Orthodox and Political views have attempted to construct interpretive accounts of

human rights that, in the vocabulary of Ronald Dworkin, ‘fit and justify’**

the existing
legal and international practice of human rights. Both of these viewpoints have been
defended by some of their supporters on the basis that their theory best reflects the
ideals and motivations that lie behind contemporary human rights practice. Both
Orthodox and Political views of human rights then adopt what is known as the
Fidelity Requirement, the notion that any good theory of human rights should show

loyalty to the rich international practice of human rights that developed in the

second half of the twentieth century. Orthodox theorists argue that by observing the

>* Beitz, 2009, p. 103.
2 Dworkin, Ronald, Law’s Empire, Cambridge, Massachusetts: Harvard University Press, 1986, p. 380.

11



modern practice of human rights we find it is continuous with the ethical ideal of
natural rights proclaimed by theorists in the seventeenth- and eighteenth- centuries,
and thus we should be loyal to this philosophical idea. Supporters of the Political
View maintain that human rights are a recent innovation, constructed to rectify
certain institutional threats posed by nation-states, thus we should be loyal to the
function human rights serve of drawing the boundaries of state legitimacy and
justifying international intervention when states are guilty of overstepping these
bounds.

Both views argue for the fidelity of their theories to current practice in order
to claim their relevance in making normative recommendations for human rights in
the real world and to show that theory has a role in telling us what lists of human
rights we should endorse and protect.

My contention in this thesis is that both the Political and Orthodox theories
are flawed by being too limited in their views of human rights, and as a result, both
views fail to account for the rich and complex discourse that human rights have
evolved into, given that human rights are currently instruments for both
empowering citizens to champion domestic reform and for the high international
politics of determining when nation-states have acted illegitimately and thus face
intervention from the international community. | recommend a more expansive
‘third” approach that sees human rights as serving multiple normative and political
functions, allowing greater flexibility in our view about their various roles in
contemporary political struggles. This will reject the Orthodox View, which sees
human rights as timeless universal moral rights linked to a particular ethical value,

whilst also rejecting the emphasis of recent Political conceptions that define the

12



uniqueness of human rights purely by the role the concept plays in international
politics.

There is a methodological question implicit within this thesis as to what
elements of the practice one ought to be faithful to when constructing a theory that
heeds the contemporary uses of human rights. This thesis will argue that we ought
to take a broad notion of human rights in order to be faithful to the diversity of
practices of human rights and make sense of the role they have played throughout
their history as a mobilising and versatile language that can be appropriated by all
citizens to resist unjust political structures and challenge the official institutional
orders which govern their lives.

Once we define the general idea of human rights | recommend, which | call
the ‘Political Justification View’ of human rights, we can then go on to excavate the
different moral uses to which the language of human rights is directed. | maintain
that theorists have thus far made the mistake of assuming that only one particular
function or ethical idea must motivate human rights, when there are in fact two
distinct concepts currently operating in the practice: they are Domestic Human
Rights and International Legitimacy Rights. By untying the two and being attentive to
their separate functions of human rights philosophers can proceed to discern the
content of human rights by first specifying which practice of human rights they are

invoking.

Il. Chapter Overview

The thesis is comprised of three parts, each divided into chapters:

13



Part 1 outlines the Orthodox View of human rights, explaining its origin and
its main slogan: human rights are moral rights possessed simply in virtue of our
humanity. In the first chapter | explain the building blocks of the Orthodox View,
which typically see human rights as a subset of moral rights that are derived from
ordinary moral reasoning about some foundational value, such as autonomy,
personhood or dignity. Orthodox theorists maintain that this concept, derived from
eighteenth-century natural rights, should define our use of the term ‘human rights’.

In chapter 2, ‘Why Fidelity?’, | show how the proponents of the Orthodox
View attempt to explain why human rights practice ought to conform to the natural
rights model. Given the increased prominence of human rights practice in the last 60
years, recent Orthodox theorists have attempted to prove that their view best shows
fidelity to the ideals of current human rights practice and discourse. | examine their
arguments for this claim and assess the implications of a theory of human rights that
tries to show fidelity to human rights practice.

In part 2, | begin in chapter 3 with my rejection of the Orthodox View,
particularly its main argument that we can understand human rights as deriving from
certain features of our humanity alone. | show how recent attempts by James Griffin
and John Tasioulas to defend an Orthodox View on the basis that it shows fidelity to
human rights practice fail by restraining human rights to concerns that are both
insufficient at accounting for the various justifications of individual human rights we
observe in the international practice, and which are irrelevant to certain facets of the
practice. Without a good normative reason why we ought to defer to the natural
rights model, we do better to construct a theory of human rights that captures their

multiple justifications and functions.

14



Chapter 4 turns to an alternative to the Orthodox View, the Political View of
human rights. The Political View defines human rights by their function in an
international system of states. Supporters of this view claim that the modern idea of
human rights is a relatively recent invention that is sui generis and does not share
the normative aims of the classical natural rights project of the Enlightenment. |
examine Beitz’s highly influential version of this view, which defines human rights as
domestic standards for states whose violation is a cause for international concern. |
ultimately reject this model of human rights on the grounds that it relies on too
narrow a view of the history of human rights, overly emphasising the role of human
rights in international law whilst diminishing the domestic role of human rights as a
force for social pressure from within a political society.

Following my rejection of the Orthodox View and Political View, Part 3
proposes a ‘third’” view of human rights, which | call the Political Justification View.
This view proposes that human rights are doubly broad: they embody a pluralistic set
of interests and serve multiple political functions. Human rights are defined under
this view as demands which challenge any unjustifiable political situation or state of
affairs, which are the concern of all people and which protect the equal standing of
individuals in political decisions that affect the collective or individual good.

| maintain that this view has several benefits. First, it captures what makes
human rights a distinctive concept in ethical thought: They are rights that are the
concern of all people and are primarily directed at political agents which seek to
resist unjustifiable states of affairs that adversely affect citizens’ lives under a given
political authority. Second, although this describes a broad idea of human rights, it is

the view that best captures the versatile language of human rights, and it possesses
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the ability to stretch into the variety of roles that human rights currently play in
domestic legal practice and international law. Third, it allows for the existence of
different normative sub-practices within the concept of human rights, as different
human rights serve separate political functions. Human rights do not delineate only
one normatively exceptional domain, nor are they constructed to play one particular
role in governing international affairs. | suggest in the final section that normative
recommendations for human rights will be more useful if theorists distinguish
between two separate moral concepts of human rights, each of which play a unique
role in human rights practice. One concept, Domestic Human Rights, pertains to the
domestic role of human rights in empowering citizens to resist unjust political
structures and secure equal standing, whilst another concept, International
Legitimacy Rights, concerns the subset of morally urgent universal rights which serve
to justify coercive international intervention against political states that fail in the
basic task of securing security and order. Distinguishing between these concepts
allows us to separate the distinct role that certain urgent human rights have come to
play in the international regulation of states from the more expansive role that
human rights have played in social struggles against varying forms of domestic
injustice.

The kind of human rights model | endorse has been referred to in recent
literature as a Structural Pluralist® account of human rights, my version of which, as
outlined above, is a highly revisionary view of human rights that rejects both the

singular philosophical anchoring of the Orthodox View and the narrow international-

> Barry, Christian and Nicholas Southwood, ‘What Is Special about Human Rights?’, Ethics and
International Affairs, Vol. 25, No. 3, September 2011, p. 9.
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intervention view of the Political View. The Orthodox and Political views have mired
us in philosophical and historical constraints that are alien to the current expansive
role played by contemporary human rights in domestic and international politics and
both obstruct us from a fully illuminating analysis of the rich political and social

practice of human rights.
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The Orthodox View

I. THE ORTHODOX VIEW OF HUMAN RIGHTS

Proponents of the Orthodox View of human rights argue that human rights have
remained similar in character for a long period of history. Despite there being a
‘multiplicity of concepts of human rights, each with a respectable foothold in
ordinary usage’," their view maintains that the concept of human rights in use today
has changed little since the eighteenth century, a period in which the basic shape,
character and purpose of human rights were established by natural-law theorists.
Since this thesis challenges the Orthodox understanding of human rights, we
first require a precise blueprint of the Orthodox View and an explanation of its
constituent components. This chapter will outline the Orthodox View based on the
model provided by John Tasioulas, which stipulates the following three essential
components for all human rights: (a) human rights are moral rights, (b) human rights
are universal and (c) human rights are possessed simply in virtue of our humanity.?
The Orthodox View is a view about the nature of human rights, not their
specific content or precise grounds. When we talk about the nature of human rights,
we mean ‘identifying what it is that distinguishes the concept of human rights

among other normative concepts’.’ It is a consensus about what kind of objects

1Tasiou|as, John, ‘On the Nature of Human Rights’, in Ernst, Gerhard and Heilinger, Jan-Christoph
(eds.), The Philosophy of Human Rights: Contemporary Controversies, Berlin: De Gruyter, 2012a, p. 17.
? Ibid., p. 26.
* Ibid., p. 19.
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human rights are. It does not require that proponents of the Orthodox View agree
about the precise factors which ought to warrant calling a would-be right a human
right (i.e. their criteria), nor does it mean all Orthodox theorists will agree on the
same specific list of human rights (i.e. their content). Many Orthodox theorists who
share the exact same definition of human rights also strongly disagree about what
these rights are meant to protect and how many there are.

To make this distinction more clear: Philosophers can agree on what kind of
thing we are talking about when we use the term ‘human rights’, even if they
completely disagree about what specific list of human rights we ought to enshrine in
domestic and international law. They can define the term ‘human rights’ and talk
about what purpose they serve in politics and morality without making a decision
about where they come from and how many exist.” For example, two people may
define human rights as ‘God-given natural rights that exist in a state of nature’ but
disagree about whether these rights are grounded in humans’ capacity for rational
agency or whether they are grounded in freedom or human dignity, and they may
disagree about how many of these rights exist.

It is true, however, that our view about the nature of human rights is likely to
affect our decision about their grounds and content, as we will find throughout this
thesis. But the distinction between these elements is important to note from the
beginning, so that we are not surprised when those who come under the general

banner of ‘Orthodox views’ of human rights appear to endorse very different lists of

* One may think here of Rawls’s distinction between a ‘concept’ and a ‘conception’ in terms of our
discussion about human rights. We might share the idea about a general concept of human rights and
the general place it has in political ethics but endorse different conceptions regarding our definition
and basis of human rights. See Rawls, John, A Theory Of Justice, Cambridge: Harvard University Press,
1971, pp. 5-6.
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human rights or endorse similar rights for different reasons. Two supporters of the
Orthodox View could, for example, agree that there is a human right against racial
discrimination but disagree about the grounds on which such a right might be
defended. One of them, for instance, may think there is a human right not to be
discriminated against because it violates the requirement to treat people equally,
whilst another may defend the same right on the grounds that it unjustly obstructs

an individual’s freedom or autonomy.

Human Rights as a Continuation of the Enlightenment Project

Advocates of ‘Orthodox’,> ‘Traditional’® or ‘Naturalistic’’ views of human rights
understand the modern human rights project as not only the historical but also the
philosophical progeny of the Enlightenment conception of natural rights.® | will call
this the Orthodox View from now on, since this is the name by which its proponents
most frequently refer to it and because the term ‘Orthodox’ indicates the
predominant status this view currently has within human rights theory as the

standard view of human rights.

> Tasioulas, John, ‘Taking Rights out of Human Rights’, Ethics, Vol. 120, No. 4, July 2010, pp. 656—657.

® This is the terminology used by Raz, though he does not support such a view. See Raz, Joseph,
‘Human Rights without Foundations’, in Besson, Samantha and Tasioulas, John (eds.), The Philosophy
of International Law, Oxford: Oxford University Press, 2010b, pp. 321-338.

7Though he does not subscribe to an Orthodox View, Beitz refers to it as a ‘Naturalistic view’ in his
critique. See Beitz, Charles, The Idea of Human Rights, Oxford: Oxford University Press, 2009, p. 48.

® The Orthodox View is a term employed very frequently by John Tasioulas in Tasioulas, 2010, p. 650,
and is more thoroughly outlined in Tasioulas, 2012a, p. 26. Although critics of this view, such as
Joseph Raz and Charles Beitz refer to it respectively as the ‘Traditional’ and ‘Naturalistic’ View in their
work, the features they ascribe to these views are the same as those belonging to what | will hereby
refer to as the Orthodox View. Therefore, on occasions when this thesis refers to critiques that Raz
and Beitz levy against ‘Traditional’ and ‘Naturalistic’ Views, | take these to also be criticisms of the
Orthodox View. See Raz, 2010b and Beitz, 2009.
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Though they differ in the extent to which they see human rights as equivalent
to natural rights, adherents to the Orthodox View agree that human rights inherit
many of their basic features from that tradition. Like natural rights, human rights are
fundamental or basic inalienable rights that belong to all human beings. Maurice
Cranston argues that human rights are the same objects as natural rights, the main
tenets of which reached maturation in the eighteenth century in the form of the
Rights of Man (‘les droits de ’homme’) following the French Revolution. Despite a
checkered historical trajectory from the inception of the natural law of the Middle
Ages to the 1948 Universal Declaration of Human Rights (UDHR), Cranston implies
that this history amounts to little more than linguistic rebrandings of essentially the
same philosophical idea.? This opinion is not universally held amongst all supporters
of the Orthodox View. Some posit that the shift to ‘human’ as opposed to ‘natural’
rights marks some changes in human rights from the basic tenets of their natural
rights forefathers and that despite inheriting much of their basic shape, features and
mode of analysis from the natural rights model developed in the European
Enlightenment, modern human rights are not entirely equivalent objects to natural
rights.’® But these quibbles about human rights lineage should not detract from the
great similarities between orthodox theories.

According to proponents of the Orthodox View, human rights owe much of

their current shape, grounds and justification to the features established by the

? Cranston explicitly calls human rights ‘the twentieth-century name for what has been traditionally
known as “natural rights”’, in Cranston, Maurice, What Are Human Rights?, London: The Bodley Head
Ltd., 1973, p. 1. See also Cranston, Maurice, ‘Are There Any Human Rights?’, Daedalus, Vol. 112, No.
4, Fall 1983, pp. 1-17.

%see for example, the distinction made between ‘natural rights’, ‘human rights’ and the ‘rights of
man’ in Donnelly, Jack, ‘Human Rights as Natural Rights’, Human Rights Quarterly, Vol. 4, No. 3,
Autumn 1982, p. 391 (n.1).
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‘Enlightenment notion’*" of natural rights. For James Griffin, a prominent supporter
of the Orthodox View, ‘There has been no theoretical development of the idea [of
human rights] itself since then’.*

The first seeds of natural rights (ius naturale) language are found in the
Middle Ages, though the idea is commonly believed to have reached its philosophical
height in the seventeenth- and eighteenth-century social contract theories of
thinkers such as Hobbes, Locke, Kant and Rousseau. Natural rights theories in the
social contract tradition seek to derive a basic set of universal moral entitlements
that apply to all human beings in a pre-political state of nature. These are dictates of
reason that exist independently of government and apply to human beings in virtue
of being members of the same species. Natural rights theorists maintained that God
endowed human beings with a special status, and from this one could rationally
derive basic entitlements that all humans possess. Moreover, all human beings are
obliged to protect one another in the securing of such rights. John Simmons sees
human rights as the inheritors of this idea, calling human rights ‘those natural rights
that are innate and cannot be lost (i.e. that cannot be given away, forfeited or taken
away)’."> Natural rights are innate because they are derived from our fundamental

shared interests or status as members of the human species, and they cannot be lost

1 Griffin, James, On Human Rights, Oxford: Oxford University Press, 2008, p. 13.

12 Ibid., p. 13. It is important to note that Griffin here only refers to the fact that there has been no
theoretical development of the idea of human rights, but this does not preclude there being other
sorts of development, such as legal and political development through the adoption of human rights
into treaties and international law. However, Griffin is adamant that the same motivating idea of
natural rights is observable in contemporary human rights discourse. Hence Griffin’s confident
assertion that ‘the notion of human rights that emerged by the end of the Enlightenment — what can
reasonably be called the Enlightenment notion — is the notion we have today’. All quotes in Griffin,
2008, p. 13.

B Simmons, A. John, ‘Human Rights and World Citizenship: The Universality of Human Rights in Kant
and Locke’, in Justification and Legitimacy: Essays on Rights and Obligations, Cambridge: Cambridge
University Press, 2001, p. 185.
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because they are not given to us in virtue of any special relationship with a
government, monarch or social institution; on the contrary, they are exactly those
rights that exist in the absence of such contingent relationships.™*

Many adherents to the Orthodox View see our current human rights culture
as a largely undisturbed continuation of this Enlightenment project,” even though
modern human rights regimes jettison the need for God and replace it with a
justification based upon human interests or a shared idea of human dignity.
Orthodox views also accept that the modern human rights culture exhibits much
greater scope and ambition for the role of human rights in the international
community than was ever conceived for natural rights. As a result, although the
contemporary list of human rights in the twenty-first century may be much longer
than the comparatively small list of life, liberty and property put forward by John
Locke four centuries ago, proponents of Orthodox views endorse much of the same
criterion and methodology for analysing human rights as their natural rights
counterparts.

The following section will state the general components of all Orthodox views
and examine the various areas of agreement and discord amongst their proponents.
This examination is important, since if we aim to analyse the Orthodox View as a
general shared view held by certain philosophers, it is necessary to have an account

of the basic foundations of that view, even if its subscribers disagree about its finer

" These features of natural rights theories or what Beitz calls ‘naturalistic theories’ are outlined fully
in Beitz, 2009, pp. 52-53.

> James Griffin echoes this view, that many theorists ‘see the present intension of the term “human
right” as having largely been settled by the end of the Enlightenment’, in Griffin, James, ‘Human
Rights: Questions of Aim and Approach’, in Ernst, Gerhard and Heilinger, Jan-Christoph (eds.), The
Philosophy of Human Rights, 2012, p. 12.
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points. Whether some Orthodox theorists equate human rights with natural rights
whilst others do not should not be a cause for concern. My aim is to find the general
overlap between the theories. | also argue that even when there is disagreement, it
should not be cause for distress, since all we need to do is identify the basic method
these views use to derive the content of human rights, which is approximately the

same for all Orthodox views.

Il. FEATURES OF THE ORTHODOX VIEW

The Orthodox View, expressed in its most succinct form, defines human rights as
moral rights possessed by all human beings simply in virtue of their humanity.'® This
description comes from John Tasioulas but is echoed by Alan Gewirth, who states,
‘We may assume, as true by definition, that human rights are rights that all persons
have simply insofar as they are human’.!” Tasioulas’s definition, as expressed above,
captures the three most important elements of the Orthodox View. First, it captures
the idea that human rights are requirements of morality. They are moral rights that
exist independently of their recognition in conventions, constitutions or civil law.
Second, it captures the idea that human rights are universal — they belong to all
peoples at all times. Third, it proclaims that people have human rights simply
because they are human. The rights are derived from basic features all human beings
share. These three features define what, for supporters of the Orthodox View, gives

human rights their special place in moral thought. It captures what Tasioulas calls

16 Tasioulas, 2012a, p. 26. See also, Tasioulas, ‘The Moral Reality of Human Rights’, in Pogge, Thomas
(ed.), Freedom from Poverty as a Human Right: Who Owes What to the Very Poor, Oxford: Oxford
University Press, 2007, p. 76.

v Gewirth, Alan, Human Rights: Essays on Justification and Applications, Chicago: Chicago University
Press, 1982, p. 41.
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the ‘normative core’'® of human rights, preserving the most salient features of
human rights whilst providing a minimal definition.

However, the above definition is too broad as a subject of analysis. In order
to understand the Orthodox View, we need to see the premises on which it is built,
to understand how it seeks to justify human rights, and finally, to explain the
method of analysis used by its proponents to make conclusions regarding what

human rights we possess and how they are derived.

Three Building Blocks of an Orthodox View of Human Rights

To dissect the Orthodox View’s various components, let us first divide its definition
into its three parts:

(1) ‘Human rights are moral rights...”

(2) “...possessed by all human beings...’

(3) “...simply in virtue of their humanity’.
Although these three features are not necessarily exhaustive of all Orthodox views of
human rights, they are those that receive almost unanimous agreement by its
adherents. Notable adherents to the Orthodox View include philosophers James
Griffin, Alan Gewirth, Maurice Cranston, John Tasioulas, Onora O’Neill, John

1.% All of these theorists have different beliefs about the

Simmons and Thomas Nage
specific human rights we possess, but they all still hold to this same concept that

defines what we are talking about when we discuss human rights.

18 Tasioulas, 2012a, p. 17.

% Some of these theorists’ work precedes the invention of the term ‘Orthodox View’ and therefore
not all of those mentioned above explicitly identify themselves in this way. However, all of these
philosophers have at various times been aligned with the Orthodox View in recent human rights
literature.
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Now let us turn to a more detailed look at the three building blocks of an Orthodox

View of human rights.

(a) Human Rights Are Moral Rights

This first building block reveals two basic tenets about human rights under the
Orthodox View. First, human rights are rights. Second, human rights are moral rights.
Rather than look at these two tenets concurrently, it is best to first consider them
separately and sequentially. This enables us to begin by explaining what significance
is added by calling a human right a right, and in doing so, we can separate a ‘right’
from a goal, value, aim or interest. We can then explain the importance of human
rights being ‘moral’ rights, as opposed to other kinds of rights that human beings are
capable of possessing. Human rights are seen to have special status, more so even
than other important rights, such as ‘legal’, ‘constitutional’ or ‘citizen’ rights. It is
crucial then that we sufficiently distinguish what makes human rights special. Before

this though, we need to know why human rights need to be rights at all.

(a) (i) Why Must Human Rights Be Rights?

Human rights are a species of rights. This is often taken for granted, but we need to
explain what it means to call a human right a ‘right’, as opposed to some form of
‘very important interest’. Consider the goods commonly proclaimed as worthy of the
human rights label: life, freedom of conscience, freedom of religion, and protections
against arbitrary arrest, torture or genocide — all of these are very important
interests to all human beings. Why then inject the language of rights into the

discussion, instead of simply devising a list of ‘very important interests’? Some
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modern human rights theorists succumb to this temptation, to ignore the rights part
of human rights, and simply call any fundamental universal interest a human right.
This is what Tasioulas calls a Reductive View of human rights.’® A Reductive View
does not discard the language of rights altogether, but it also does not take the
‘rights’ element of human rights seriously. The Reductive View restricts itself to
devising a list of universal interests that have special value for human beings and
infers from this that we have human rights to those things. For example, according
to the Reductive View, when we say there is a human right to health, we are saying
nothing more than that health is a universal interest for all human beings.*
Tasioulas is keen to distinguish the Orthodox View from the Reductive View.
The Reductive View suffers from the basic problem that it eliminates the need for a
language of human rights, since we can merely substitute it with the language of
human interests. Why is that a problem? Because intuitively we do not think that all
important interests are rights. A right is something a person is entitled to claim.
Consider an interest in being loved. For instance, a woman’s inability to convince the
object of her affection to fall in love with her, no matter how strong her interest in
being loved, does not mean she can claim a right to it. No one has wronged her by
refusing to fall in love with her. In light of this, Tasioulas contends that it is
imperative to preserve a distinction between rights and interests in order to
preserve the moral dimension of human rights as being things that we are entitled to

claim from others:

20 Tasioulas, 2012a, p. 21.
! bid., pp. 21-22.
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With the language of human rights we embark on a distinctively moral
discourse, one that does not simply reduce to talk of universal human
interests. For such interests can be imperiled in all sorts of ways without moral
wrong-doing of any kind being in the offing.**

Therefore, Tasioulas stresses that ‘we must go beyond the domain of interests and
capabilities in order to capture the distinctive moral character of human rights’.” In

order to do this, we need a basic definition of rights.

(a) (ii) Defining Rights

James Griffin defines a right as ‘an entitlement that a person possesses to control or
claim something’.>* This definition is brief, but it emphasises the essential idea that
rights are justified claims, a feature also singled out by Joel Feinberg as essential to
understanding the character of rights.”” However, Griffin’s definition is incomplete;
John Tasioulas, for example, criticises Griffin for only providing an ‘ultraminimalist
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formulation’” that fails to ‘capture the distinctive contribution that the language of

rights makes to ordinary moral discourse’.”’ Tasioulas develops Griffin’s account of
individual moral rights by identifying three salient features that explain the

significance of rights in moral thinking. He defines rights as being (a) sources of

duties with (b) an individualistic grounding and (c) a directed character.” Tasioulas’s

*? |bid., p.22.

% Ibid.

** Griffin, 2008, p. 30.

> See Feinberg, Joel, ‘The Nature and Value of Rights’, in Feinberg, Joel, Rights, Justice, and the
Bounds of Liberty, Essays in Social Philosophy, Princeton: Princeton University Press, 1980, pp. 143—
155.

*® Tasioulas, 2010, p. 655.

*7 Ibid., p. 656.

*® |bid., pp. 656—657.
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chief additions here are that rights are grounds of duties upon others®® and the
notion that rights entail a responsibility, since the failure to perform the duties
associated with the right ‘entail a wronging of the right-holder’.* Rights outline a
relationship between three players: the right-holder (A), the object of the right (x)
and the duty-bearer (B). The rights-relationship in general is expressed by the
formula “A has a right to x (with respect to B)”. This formula expresses what makes
rights a special kind of demand. A is entitled to x. B has a duty to secure A’s
enjoyment of x, either by providing x or restraining from interference with A’s
pursuit of x. If we say that Anne has a right to property that is currently in the hands
of Bob, she is entitled to press this claim upon Bob. Having a right then, is more than
just another way of saying that Bob has certain duties toward Anne. It expresses a
relationship of control between the players involved. As Jack Donnelly stresses,
‘Rather than a passive beneficiary of Bob’s obligation, Anne is actively in charge of
the relationship, as suggested by the language of “exercising” rights.>

This power captures the essence of rights, what Joseph Raz calls ‘their special
role in practical thought’.>’ The relationship between provider and recipient is a

moral one: when rights are violated, someone has to answer for the failing. This

responsibility for securing rights demarcates rights-talk as a ‘distinctively moral

*° This echoes the conception of rights famously established by Wesley Hohfeld, who says that rights
are synonymous with claims, which are always correlative to duties. See Hohfeld, Wesley Newcomb,
‘Some Fundamental Legal Concepts as Applied to Juridical Reasoning’, Yale Law Journal, Vol. 23, No.
1, 1913, p. 32.

30 Tasioulas, 2010, p. 657. Tasioulas goes on to say ‘this contrasts with violations of imperfect duties
(those with no corresponding right holder, such as a generalized duty of charity), which do not
constitute the wrongdoing of any particular individual’.

3 Donnelly, Jack, Universal Human Rights in Theory and Practice, 2" edn., London: Cornell University
Press, 2003, p. 8.

32 Raz, Joseph, The Morality of Freedom, Oxford: Clarendon Press, 1986, p. 167.
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discourse’,*® separating rights from other universal interests. To violate rights implies
directed moral wrong-doing and involves a specific ascription of responsibility upon
those who fail to live up to the duties implied by rights. Contrast this with a more
general interest, the fulfilment of which is no one else’s responsibility. For example,
one might have an interest in using toothpaste this morning, but if there is none left,
no wrong-doing can be inferred from this lack of toothpaste. Even if all human
beings in the world have an interest in owning a plentiful stock of toothpaste, it is
not important enough for subjecting others to duties of provision. The only instance
in which we would be tempted to use the language of rights with regard to
toothpaste is if it was under threat of being stolen. But this is because people have a
right to dispose of their own property as they see fit, rather than because they
possess a right generated independently by an interest in toothpaste.

So, to avoid the problems of a Reductive View of human rights mentioned
earlier, since an Orthodox View requires more for the existence of a human right
than just a universally strong interest, we also have to explain why others have
duties to provide a particular good or protect a specific liberty.

From these general points we can make some conclusions about how valid
rights claims are derived. First, we have to establish something’s value. Second, we
must explain why others have a duty to provide it. Finally, we have to demonstrate
that not only is this duty capable of being provided, but that enforcement of this
duty will not compromise or violate other essential protections, such as autonomy or

liberty. The final requirement here, that the existence of a right also depends on its

33 Tasioulas, 2012a, p. 22.
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correlative duties being compatible with the protection of other important values,
can also be referred to as the ‘burdensomeness’ requirement®*. Under the Orthodox
View, all of these concerns are necessary when considering candidates for human
rights.

Now that we have a general account of rights, we can turn to what makes
human rights exceptional as a species of right. For this, we first look at the

significance of human rights as a type of moral rights.

(a) (iii) Significance of Human Rights as Moral Rights

Human rights are a special subset of moral rights. Their foundations are moral, not
legal, political or social.*® The justification of human rights does not rely upon their
being formally enshrined in any treaty or declaration. Human rights are higher
demands than law. They are statements of the legal rights that every individual
ought to possess, whether or not they are actually recognised in practice. Therefore,
human rights possess moral force independent of their being protected by law, since
their entire specialness relies on their having normative force even when the law
fails to recognise their requirements.?’ Since human rights are innate, they cannot

be grounded in desert or accomplishment, nor are they possessed in virtue of

* The problem of ‘burdensomeness’ in relation to conceiving romantic love as a right appears in
Tasioulas, John, ‘Towards a Philosophy of Human Rights’, Current Legal Problems, Vol. 65, No. 1,
2012b, p. 16.

** This is noted by Alan Gewirth, ‘human rights are a species of moral rights’, in Gewirth, 1982, p. 1.

*® This refers to the fact that ‘the international regime of human rights is not morally self-validating;
instead, its legitimacy depends on its conformity with independent moral standards’, in Tasioulas,
2007, p. 75.

* Tasioulas emphasises this point: ‘It is not necessary for human rights to exist that they be
enforceable, or enshrined in law, or even socially recognized as rights’, in Tasioulas, 2012a, p. 36.
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belonging to a special group, nation, or reIationship.38 For example, when one says
there is a human right not to be tortured, it is taken to be a right that exists
regardless of the existence of any constitutional protection prohibiting state torture.
This pre-legal moral force is the unique cornerstone of human rights under the
Orthodox View.

The characterisation of human rights as moral rights is often linked to an
epistemic or ontological argument that human rights ‘have some sort of permanent
existence in a separate normative order’.** However, the Orthodox View does not
need to wade into these metaphysical waters regarding the ultimate truth-value of
moral rights — for one thing, human rights theorists frequently note that the
transition from ‘natural’ to ‘human’ rights represents a greater openness to the
question of whether rights have an ontological status independent of human
recognition.*® All that needs to be said is that there is a category of rights that are
linked to ideas about morality, which can be found via ordinary moral reasoning.

It is important to state that not all moral rights are human rights. Human
rights are a special subset of moral rights, the most basic and important human
rights a person can possess. For Jack Donnelly ‘claims of human rights are the final

) 41

resort in the realm of rights; no higher rights appeal is available’."” Human rights

have exceptional importance. The normative force of human rights is agreed upon

*% Ibid., p. 37.

39 Beitz, 2009, p. 54. Though it should be noted that Beitz rejects such an idea of human rights and
rejects the Orthodox View altogether.

¥ see Pogge, Thomas, World Poverty and Human Rights, Cambridge: Polity Press, 2002, in which
Pogge states, ‘The adjective “human” — unlike “natural” — does not suggest an ontological status
independent of any and all human efforts, decisions, (re)cognition. It does not rule out such a status
either. Rather, it avoids these metaphysical and metaethical issues by implying nothing about them
one way or the other’, p. 57.

** Donnelly, 2003, p. 12.
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by nearly all philosophers and practitioners; Cranston reminds us that human rights
must be of ‘paramount importance'.42 Their being essential guarantees ‘no one may
be deprived without a grave affront to justice’.”® This importance is key to
understanding the unique normative force that human rights possess in both
domestic and international law and the seriousness of any accusation that a person
or state is guilty of human rights violations. Human rights carry a vast critical weight
in virtue of protecting people’s most ‘normatively salient interests’,*" interests which
are assumed to be shared by all human beings in all times and places, and interests
which we possess qua human beings. These two characteristics, universality and

being derived from our essentially human nature, are both crucial to an Orthodox

understanding of human rights. It is to these two features that we now turn.

(b) Human Rights Are Universal
The second feature of the Orthodox View concerns the subjects of human rights,
namely, ‘Humans! — all human beings everywhere and at all times’.*

Two types of universality are stated here. The first is geographical, since
human rights apply to all human beings living in the world, regardless of their

political, national or social identity. For example, my living in the UK and your living

42 Cranston, Maurice, ‘Are There Any Human Rights?’, Daedalus, Vol. 112, No. 4, Fall 1983, p. 12.

* Ibid., p 14.

4 Valentini, Laura, ‘In What Sense Are Human Rights Political? A Preliminary Exploration’, Political
Studies, Vol. 60, Issue 1, 2012, p. 180.

3 Nickel, James, Making Sense of Human Rights, 2" edn., Oxford: Blackwell Publishing, 2007, [First
Published 1987], p. 37. For other supporters of this kind of strong universality, see A. John Simmons,
who states ‘human rights are rights possessed by all human beings (at all times in all places)’,
Simmons, A. John, Justification and Legitimacy: Essays on Rights and Obligations, Cambridge:
Cambridge University Press, 2001, p. 185. For a more relaxed interpretation of the universality
requirement, Tasioulas maintains that human rights are subject to what he calls a kind of ‘temporally
constrained universality...subject to conditions of modernity’, in Tasioulas, 2007, p. 76.
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in Uganda have no bearing on what human rights we possess. The second type of
universality is temporal (‘at all times’), and this requirement remains disputed
amongst adherents to the Orthodox View. Those proponents of the Orthodox View
who subscribe to what we will call strict universality hold to the view offered by
Maurice Cranston that human rights can only be ‘the moral rights of all people in all
situations’*®. Cranston holds that human rights are directly analogous to natural
rights, which are distinguished by the fact that they are unearned.*’ One does not
need to possess special membership of a society or class of people or have an
institutional relationship in order to claim possession of human rights. As such, it
must follow that human rights are those rights we would even possess in a pre-
political state of nature and thus hold at all periods throughout history.

This entails that there is no difference in the human rights possessed by
modern citizens in liberal democracies in the twenty-first century and cave dwellers
in the Stone Age. If both share the same essential human nature and human

capacities, then they must possess the same human rights.*®

a6 Cranston, 1983, p. 11.

* Ibid., p. 12.

*® It should be noted that some supporters of the Orthodox View do not agree that human rights must
necessarily be timeless. The most notable is John Tasioulas, who rejects what we would call strict
universality. Tasioulas notes that rights to political participation or a right to a fair trial by jury, for
example, are both human rights, despite ‘pre-supposing the existence of non-universal social
practices and institutions’. He suggests that for such rights we adopt a ‘temporally constrained form
of universality’, which allows for an understanding that human rights are specified for a given
historical context, and certain human rights are addressed to those ‘inhabiting a social world that is
subject to conditions of modernity’. Tasioulas, however, stresses that this requirement does not
entail that human rights depend entirely for their existence upon the availability of certain social
institutions, but rather that we allow for ‘very general facts about feasible institutional design in the
modern world’ to play a role in determining the kind of protections that should count as human
rights. Human rights still hold as universal across all societies, without necessarily needing to hold
across all periods of history. See Tasioulas, ‘The Moral Reality of Human Rights’, p. 76.

34



(c) Human Rights Are Possessed Simply in Virtue of Our Humanity

We possess human rights because we are human. The Orthodox View relies on there
being a special status attached to human beings that separates them from other
subjects of rights, such as animals or trees, and which makes them worthy of the
exceptionality implied by human rights.

Why is being human important? Michael Ignatieff posits that ‘our species is
one, and each of the individuals who compose it is entitled to equal moral
consideration. Human rights is the language that systematically embodies this
intuition’.*® But this account of human exceptionalism is incomplete. There are
countless species that exist on the earth. We need to know why the human race is so
unique that its members are entitled to special rights denied to nonhuman things.
There are two separate questions here: (a) What special value do humans possess?
and (b) Why does this value entail certain rights?

For a long period of philosophical history the grounds for human ‘specialness’
were theistic: exegesis of Judeo-Christian scripture reveals that humans were made
Imago Dei, possess dominion over the earth and are imbued with a special
significance in virtue of their divine inheritance from God. Although natural law
theories claimed to be dictates of reason, the authority of these dictates would
frequently find their justification via reference to the Divine Creator, who sets such
dictates in motion. The typical stages of this argument would be that human beings

are endowed by their creator with certain unique faculties, such as reason,

rationality, speech and a capacity for mutual ongoing social relationships. In light of

9 Ignatieff, Michael, Human Rights as Politics and Idolatry, Oxfordshire: Princeton University Press,
2001, pp. 3-4.
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these gifts humans had certain proclivities to seek peaceful coexistence and had
certain reasoned interests in their own self-preservation, which would in turn
conclude that they had basic rights to protect these ends. This was the natural rights
story. The eventual replacement of the prefix ‘natural’ with the now ‘human’,
however, also coincided with a need for the replacement of God with a secular
grounding for human rights, one that would preserve their fundamental status but
also dispense with reliance on justification through theological means.

The preferred alternative to God is to ground human rights in human nature.

Human nature is seen to be both ahistorical and universal.®

If human rights can be
derived only from basic facts about human nature and we accept the premise that all
humans possess the same essential nature, then it follows that all humans must
have the same human rights.
An important point to notice here is the Orthodox theorists’ eschewing of
historical and political contingencies, which dilute the purity of human rights. Raz
notes that this is a key facet of ‘traditional’ notions of human rights:
The underlying thought is that the arguments which establish that a putative
right-holder has a human right rely on no contingent fact except laws of
nature, the nature of humanity and that the right-holder is a human being.”

Here we see the long shadow cast by the eighteenth-century natural rights model.

Although not all Orthodox accounts seek to make human rights equivalent to pre-

political ‘state of nature’ rights, there is a determined attempt to make human rights

 There is controversy, though, within human rights theory about whether any definitive account of
human nature exists, and some claim that human nature is to some extent relative according to the
social and cultural circumstances in which individuals find themselves. See Donnelly, 2003, pp. 14-16.
> Raz, 2010b, p. 323.
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those rights that apply regardless of differences in political or economic systems,
hence the emphasis on human rights being non-contingent. Thus, for adherents to
the Orthodox View,

to establish whether something (X) qualifies as a human right we need not look

at human-rights practice, at the purpose human rights are supposed to serve in

real-world politics. Instead, we need only consider whether X is a normatively

salient interest attached to our status as human beings that is weighty enough

to place duties on others to respect or protect it.>
For strict adherents to the Orthodox View, this feature is crucial, since if human
rights are to apply across all societies, those rights cannot depend upon particular
legal institutions, nor can they only apply to citizens who live in special socio-political
circumstances. Much of the critical normative power of human rights in global

politics stems from this fact, that one can always claim them because of her

humanity alone.

lll. FROM HUMANITY TO HUMAN RIGHTS

This attempt to ground human rights in our humanity is the cornerstone of the
Orthodox View, with many of its supporters fighting to identify the correct
interpretation of humanity that will then generate a list of universal human rights.
This is why supporters of the Orthodox View can wildly disagree about which human
rights exist. Although they agree on the nature of human rights, they disagree about
their grounds. At its broadest, we know that the grounds must be simply in virtue of

our humanity (I will call this the Humanity Alone argument), but there is little

>% valentini, 2012, p. 180.
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agreement about what makes humanity special and what facets of our humanity are
worth protecting.

Why is the Humanity Alone argument so attractive? To answer this we need
to look at the purpose of having human rights. Orthodox theorists hold that the
acknowledgement of human rights indicates an appeal to a higher authority than the
law; they are those urgent moral rights that ought to be legal rights. Thus, these
theorists do not want human rights to be rights that human beings have in virtue of
living in a liberal democracy or in virtue of being citizens who live under a well-
functioning nation-state. The more caveats we add to establishing whether a human
right exists, the less critical force the right will have. For example, once we say that
human rights are those moral rights one possesses in a twenty-first century liberal
democracy under conditions of economic stability, we lose the rhetorical force of
human rights as claims which can be demanded by all peoples in all circumstances.

It is the ability of human rights to rise above the boundaries of domestic
sovereignty that has become one of the most attractive facets of the special
normative role human rights play in global politics. Therefore, human rights must
transcend contingencies such as civil law, liberal democratic norms and even long-
held state constitutions. Human rights are those moral rights that exist when all of
these protections fail. Moreover, human rights are supposed to be the critical force
in opposing oppressive regimes and faulty political systems, so they must be rights

that exist independently of the existence of political authority.>® They must,

> One example by Tasioulas that illustrates this point is the case of anarchists, who use human rights
as arguments against the entire state system, which is a violation of natural rights to liberty in the
form of self-ownership. If human rights can serve in this way, as reasons to resist any kind of state
authority, it is nonsensical according to Tasioulas to say the anarchist’s human rights are predicated
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therefore, remain non-contingent, which means their grounds are best found in non-
contingent facts about human beings.>* Only then can we preserve the special place
human rights have in the universe of rights, in being pre-legal, universal rights that
can be claimed everywhere at all times.

For the Humanity Alone argument to work, then, humanity bears all the
justificatory work; since human rights derive from our humanity, we need a
convincing reason why being human, by itself, is of special importance.

As a result, for adherents of the Orthodox View it is extremely important to
acquire a solid grasp on what delineates the ‘human’ part of being human, so that
we can identify the interests that human rights serve. The clearer we can become
about this, the greater determinacy that theorists will have about which human
rights are genuine and which should be rejected from lists of human rights. But it is
not enough to simply point out that humans have basic survival needs, since all
creatures have similar needs for food, shelter, warmth and freedom of movement.
We need better grounds if we are to explain why some rights are uniquely human
rights instead of just general moral rights.

Grounding human rights in humanity does not require proponents of the
Orthodox View to provide a comprehensive account of human nature. That task
would be excessively difficult. Human nature is a broad spectrum, and notoriously,

political theorists from Hobbes to Rousseau disagree sharply on the moral nature of

on the existence of the state. See Tasioulas, John, ‘Are Human Rights Essentially Triggers for
Intervention?’, Philosophy Compass, Vol. 4, Issue 6, December 2009, p. 946.

>* John Gardner calls this the ‘universality out, universality in’ thesis, or the UoUi, which states that
‘only by putting in a universal justification (one that relies exclusively on universal truths about
human beings) does one get out a universal right (one that applies to all human beings)’, see Gardner,
John, ‘Simply in Virtue of Being Human: The Whos and Whys of Human Rights’, Journal of Ethics &
Social Philosophy, Vol. 2, No. 2, 2008, p. 15.
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human beings. Wading through these theories would be a formidable task in itself,
before we even begin to say which rights derive from the correct account of human
nature. The Orthodox theorist instead seeks to identify those features of human
nature that are of exceptional importance for any human life. Identifying these
features will serve to show whence human rights originate (i.e. their grounds) and
thereby give us the criteria for determining which human rights actually exist (i.e.
their content).

Having jettisoned theological justifications for human rights, modern human
rights, as witnessed in the UDHR, replace the basic justification with the idea of
‘brotherhood’ and, more crucially, ‘dignity’.> Dignity now serves for many versions
of the Orthodox View as the essential part of the ‘human’ that human rights are
meant to protect.

But ‘dignity’ itself is not an observable characteristic of human beings, like
physical survival needs for food and shelter. It is difficult to point to instances in
which dignity is lacking, and as a result, much of the grappling between Orthodox
theorists lies in finding the correct interpretation of this essentially contested
concept.

The common strategy is to identify only the most important elements of
human life, those without which one could not live a life of dignity, and from these
elements deduce a list of human rights that guarantee their protection. For example,

we might look at some of the basic goods we want to call human rights: living

without arbitrary coercion and threats upon our life, being able to live a life of our

> Universal Declaration of Human Rights, UN Doc., (Adopted 19438),

<http://www.un.org/en/documents/udhr/>, [Accessed 1 June 2015].

40



own choosing, having access to basic resources and education. We then ask: What
element(s) of human life bind these things together? The answer to this question will
provide us with a ‘master value’ or set of master values that link all human rights
together and tell us the criteria for accepting or rejecting prospective human rights.

Alan Gewirth argues that all humans have a fundamental interest in rational
agency, which he makes the master value that all human rights protect. Gewirth
defines agency as the ability to be ‘a self-decider (that is, someone autonomous)
who, within limits, is not blocked from pursuing his or her conception of a
worthwhile life (i.e. someone also at liberty). If either autonomy or liberty is missing,
one’s agency, on this ampler interpretation, is deficient’.>® Rational agency is a
uniquely human good; its exercise is essential to any minimally decent existence.
Gewirth attempts to show how possessing agency logically commits us to deriving
certain basic rights that require us to protect one another in the securing of that
agency. So when arguing for the existence of a human right to not be tortured,
Gewirth seeks to show how being a victim of torture violates one’s capacity to
possess agency. Thus, if one takes human agency to be an essential value of human
beings, one is bound rationally to accept that human beings have a right not to be
tortured, since the act of torture removes the possibility of being a self-deciding
autonomous being.

This is the kind of methodological procedure by which supporters of the
Orthodox View make the case for human rights. They choose a particularly

important master value that is unique to humans and then show why a commitment

>® Gewirth, 1982, p. 46.
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to this value entails certain rights that can be claimed by individuals for its
protection.

Singling out a master value has two advantages. First, it provides a robust
grounding for human rights, avoiding the charge of vagueness often levied against
theories that ground human rights on contestable foundations.”” Thus, it offers a
criterion for saying why some interests or liberties should be objects of human rights
and others should not. Second, it clarifies why human rights should only belong to
humans, not animals or trees; if only humans have the capacity for rational agency,

for example, only human beings can have rights to it.

Applying the Orthodox View to Human Rights Practice

We have now seen the basic model of the Orthodox View. Proponents of this
conception use it to make and judge normative recommendations regarding current
human rights practice.

But why is this the appropriate lens through which the contemporary human
rights culture should be judged? There currently exists an ‘elaborate international
practice'58 of human rights, enshrined in documents like the UDHR and institutions
like the European Court of Human Rights. Is the philosophical notion of human rights
outlined by the Orthodox View appropriate for critiquing and understanding this

practice? Recent theorists, such as Charles Beitz, have said it is not, claiming that the

> Griffin sees alleviating vagueness as the major task now facing human rights theory, as he states
‘we today have the job of completing the Enlightenment project by making the term “human right”
considerably more determinate than the Enlightenment left it., in Griffin, James, ‘The Presidential
Address: Discrepancies between the Best Philosophical Account of Human Rights and the
International Law of Human Rights’, Proceedings of the Aristotelian Society, Vol. 101, Issue 1, 2001, p.
2.

>% Beitz, 2009, p. 1.
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‘received philosophical conception’>® of human rights supported by Orthodox
theorists fails to accurately reflect the normative aims and parameters of the
modern international practice.

Why does this matter? Because if we look to the practice and find no
evidence that the natural-rights-inspired Orthodox View is embodied in the modern
practice of human rights, then the Orthodox View loses any critical purchase it might
have when it criticises or attempts to offer normative recommendations for that
practice. For example, consider the human right to a fair trial. Suppose Orthodox
theorists decided that such a right, while being a perfectly sound legal right, cannot
be a human right. They may argue this on the grounds that fair trials can only apply
to human beings who live under modern liberal institutions with the appropriate
legal infrastructure. Therefore, it does not make sense to make access to fair trials a
human right for all peoples at all times. So the Orthodox theorist might conclude
that the international human rights law should delete this right in order to cohere
better with the best theory of what human rights are supposed to be.

But this argument assumes the practice of human rights is itself concerned
with proclaiming timeless rights for all peoples at all times. If that claim is false, on
what basis can philosophers reject such a well-enshrined human right simply
because it fails to conform to a set of strict philosophical criteria by which the
practice does not even claim to be bound? Supporters of the Orthodox View
therefore have the task of justifying why their claims about the nature of human

rights should be taken seriously by practitioners. Some recent Orthodox theorists

*? Ibid., p. 68.
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have undertaken this task, and the next chapter examines the kind of justification

they provide.

CONCLUSION

We have seen how proponents of the Orthodox View understand the basic nature of
human rights. They define human rights as moral rights possessed by all people
simply in virtue of our humanity. This is the same basic philosophical idea that
motivated natural rights in the eighteenth century. In this view, human rights are
also protections of basic human interests or status derived solely from our universal
human nature.

In the next chapter, | explain how Orthodox theorists have attempted to
reconcile their theory with the current practice of human rights, which is the
challenge recently taken up by proponents of a Modern Orthodox View. Those who
defend a Modern Orthodox View argue that an Orthodox View is still the best
interpretation of the nature of human rights because it shows fidelity to the ethical
ideals we observe at the heart of contemporary human rights practice. | wish to now
understand how this argument of fidelity is justified and why fidelity has come to be

seen as a virtue for a theory of human rights.
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Why Fidelity?

The Orthodox View offers clear philosophical criteria by which prospective human
rights can be judged. Its supporters argue that we should use this model to judge
human rights practice, particularly the list of human rights enumerated in
international documents such as the Universal Declaration of Human Rights. But on
what basis can an Orthodox View make normative claims upon the practice of
human rights? And does the notion of human rights endorsed by Orthodox theorists
serve as an accurate description of the term ‘human rights’ that we find in
contemporary human rights practice?

So far the Orthodox View has been presented as a single conception of
human rights. There is, however, a dichotomy between two kinds of Orthodox View,
both of which offer different answers to the questions above, based on their
separate approaches to the relationship between the theory and practice of human
rights.

The first view, the Strict Natural-Law View, argues that a theory of human
rights ought to be entirely practice-independent, and as such, theories of human
rights are not obliged to reflect or resemble the modern practice of human rights.
The second view, the Modern Orthodox View, says that human rights theorists

should be interested in making sense of human rights practice and should acquire

' Two prominent examples of the Strict Natural-Law View are expressed by Cranston, Maurice, ‘Are
There Any Human Rights?’, Daedalus, Vol. 112, No. 4, Fall 1983, pp. 1-17, and Finnis, John, Natural
Law and Natural Rights, Oxford: Oxford University Press, 1980, p. 180, and pp. 210-213.
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their understanding of what human rights seek to protect by adopting a ‘bottom-
up’2 approach: building an Orthodox View by looking at the key features and ideals
of the modern discourse of human rights first, then constructing a theory of human
rights from the principles that are observed to be already motivating the practice.?
This divide in approach by Orthodox theorists has changed the way that
recent theories of the Orthodox View have developed philosophically, and this
chapter will highlight the implications of both views regarding the relationship

between human rights theory and practice.

I. HUMAN RIGHTS IN MODERN PRACTICE

Human rights, while still part of an evolving and ‘emergent’* practice, possess
significant critical force in international law and play a major role in both domestic
politics and inter-state relations. Human rights norms govern the actions of
international organisations such as the UN and the EU, there is now a distinctive
branch of human rights law, and human rights are enshrined in many states’
domestic constitutions. It has also become acceptable to speak of these
developments as part of what John Tasioulas calls a contemporary ‘human rights
culture’® or human rights practice. Human rights culture for Tasioulas embodies a
coalescence of two dimensions of the contemporary human rights movement: first,

the legal and political manifestations of human rights (i.e. the instruments and

2 Griffin, James, On Human Rights, Oxford: Oxford University Press, 2008, pp. 29-30.
*Two key endorsements of the Modern Orthodox View are found in Tasioulas, John, ‘On the Nature
of Human Rights’, in Ernst, Gerhard and Heilinger, Jan-Christoph (eds.), The Philosophy of Human
Rights, Berlin: De Gruyter, 2012a, p. 18, and Griffin, 2008, pp. 29-30.
4 Beitz, Charles, The Idea of Human Rights, Oxford: Oxford University Press, 2009, p. 9.
5 .

Tasioulas, 2012a, p. 17.
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institutions through which human rights demands are enforced) and second, the
psychological uptake of the human rights ideal, evidenced by the use of human
rights language in the discourse of politicians, activists, campaigners, journalists and
citizens. The second is more difficult to measure and may be a consequence of the
first, as the political enshrinement of human rights likely encourages the spreading
of the human rights ideal in public discourse.®

One observable feature of human rights practice is that it is dynamic and
diverse. The Universal Declaration of Human Rights (UDHR),7 for example, embodies
a broad range of goods: it protects citizens’ right to vote, the right to holidays with
pay, the right to social security, the right to marry, the right to free speech and
assembly, and much more. There have also been recent calls for rights to privacy,
rights to a healthy environment, a right to be free from social discrimination and a
right to be forgotten with regard to one’s online activities. The Orthodox View says
that human rights apply to all peoples at all times and are derived from inherent
features of humanity. We might reasonably wonder then how an Orthodox View
may accommodate this continuing growth in the list of human rights endorsed in the
practice, since we would expect the set of human rights endorsed for all human
beings throughout history to be static and unchanging. Perhaps the appropriate
response of supporters of the Orthodox View would be to declare many of these

new rights as not genuine human rights, but if that is the case, it is up to those who

® samuel Moyn argues that a culture of human rights did not truly flourish until well after the
enshrining of what are commonly perceived to be the inaugural human rights declarations in 1948.
This may be a case for separating human rights culture from the legal and political manifestations of
human rights, since Moyn argues that human rights culture did not truly enter the wider public
discourse until the 1970s. See Moyn, Samuel, The Last Utopia: Human Rights in History, London:
Harvard University Press, 2010.

7 Universal Declaration of Human Rights, UN Doc,, (Adopted 19438),
<http://www.un.org/en/documents/udhr/> [Accessed 1 June 2015].
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endorse this curbing of human rights expansion to explain why practitioners ought
to care whether new human rights conform to the philosophical ideals of the
Orthodox View in the first place.

Suppose for example, it is found that a right currently endorsed in the
international practice, such as a right to holidays with pay or a right to primary
education, is declared as not genuine under an Orthodox View, since both rights
assume the existence of certain modern institutions and mechanisms of distribution
that are unique to a political system in the twenty-first century. Both rights are
highly contingent and depend upon certain modern inventions, thus cannot apply to
all peoples at all times as the Orthodox View requires of human rights. Yet both of
these rights are well-established in central human rights documents like the UDHR.
On what grounds does the Orthodox View claim conceptual authority over the term
‘human rights’ in this case?

Orthodox theorists are divided into two camps on this question, so we must

now turn to explain both responses.

Il. THE STRICT-NATURAL LAW VIEW VS THE MODERN ORTHODOX VIEW

As we have already seen in the previous chapter, all Orthodox theories defend the
idea that human rights are a continuation of natural rights of the eighteenth century.
But there are two ways that Orthodox theorists tend to justify this claim.

The Strict Natural-Law Orthodox View defends this view on the basis that we
should be faithful to the history of the concept of natural rights as it originated

around the eighteenth century.
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The Modern Orthodox View says that an Orthodox View is the correct model
of human rights, because, apart from its natural rights history, it is also the core
ethical notion that currently lies at the heart of the contemporary international
practice of human rights, especially since it is found in key documents like the 1948
UDHR.? Both views, therefore, agree that human rights ought to resemble natural
rights, but for different reasons.

The Strict Natural-Law View claims conceptual authority for the natural rights
model based solely on a historical justification. Regardless of what a document such
as the Universal Declaration says about human rights, history tells us what
fundamentally human rights were intended to be. We should be loyal to natural
rights history in spite of any changes that have occurred during the development of
the modern human rights culture since the twentieth century. Thus, a Strict Natural-
Law View is practice-independent.

The Modern Orthodox View claims conceptual authority for the natural rights
model based on a practice-based justification. Its defenders argue that when we
observe current human rights practice, we find that the ‘normative core’® driving this
practice mirrors the ideals of natural rights, thus we ought to judge human rights
practice based on its conformity with this ideal. This is a ‘bottom-up’'® justification of

the Orthodox View. It says that we should support an Orthodox View because it

® The Modern Orthodox View of course still holds that natural rights history is pivotal in shaping the
tenets of their view of human rights. They simply hold that the reason we should still be loyal to the
natural rights model is because from observation of current human rights practice we find that this
ethical notion is still the guiding ideal that motivates documents like the Universal Declaration.
9 .

Tasioulas, 2012a, p. 17.
1% Griffin, 2008, p. 29.
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shows fidelity to the ideals enshrined in human rights practice (call this position
‘Fidelity to Ideals’).

The prerequisite of having a ‘Fidelity Requirement’ to establish a good
theory of human rights is a defining moment in recent academic work on human
rights, indicating the increasing need for theorists to defend the relevance of their
normative recommendations based on an adherence to the practice they are

critiquing. | will now explore the implications of such a requirement in more detail.

The Fidelity Requirement in the Modern Orthodox View

The Fidelity Requirement is a recent idea in modern human rights theory. It has
become popular for theorists to claim that a good theory of human rights is one that
shows loyalty to the post-1945 human rights culture, ‘especially as it is crystallized in
the International Bill of Human Rights: the Universal Declaration of Human Rights of
1948 (UDHR), along with the International Covenants on Economic, Social and
Cultural Rights (ICESCR)™ and Civil and Political Rights (ICCPR),* that came into force
in 1976"." These documents were created in the wake of the Second World War and
remain central to current understandings of human rights in domestic and
international law.

In recognition of the popular foothold of these international documents,
Modern Orthodox View proponents argue that theories of human rights should

show a degree of faithfulness to the aims and norms of the international practice

" International Covenant on Economic, Social and Cultural Rights, UN Doc., (Adopted 1966),
<http://www.ohchr.org/en/professionalinterest/pages/cescr.aspx>, [Accessed 1 June 2015].

> International Covenant on Civil and Political Rights, UN Doc., (Adopted 1966),
<http://www.ohchr.org/en/professionalinterest/pages/ccpr.aspx>, [Accessed 1 June 2015].

3 Tasioulas, 2012a, p. 18.
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that emerged from their adoption, lest theorists appear to be talking about a
different subject when they talk about human rights.'* The increased importance of
this Fidelity Requirement to theories of human rights has dramatically shifted the
debate about the nature of human rights, with Orthodox theorists increasingly
feeling the pressure to explain disparities between their proposed lists of human
rights and the lists enshrined in current documents such as the UDHR, the latter of
which includes such provisions as a right to political participation, a right to social
security, and a right to marry. In some cases, excessive disparities have caused
Orthodox theorists to re-evaluate their accounts in light of the Fidelity Requirement,
to better accommodate the more extensive lists of human rights we find in modern
practice compared to more frugal lists of natural rights endorsed in the past.

The Modern Orthodox View still maintains that human rights are both pre-
political and moral; they are rights that apply to all humans simply because they are
human. However, it adds the criterion of Fidelity to Ideals, arguing that philosophers,
in order to criticise and make normative recommendations for the practice of human

rights, ought to devise a theory that first makes sense of, and reflects ‘the basic

|t should be noted that there is some skepticism amongst certain theorists regarding the very idea
of a coherent ‘international practice’ of human rights of which to speak. Stephen Hopgood, for
example, says that ‘Prominent advocates talk confidently of an “international human rights
movement”, but given the vast diversity in resources, influence, and control within human rights
globally, this is merely an illusion. With no shared identity, concrete interest (beyond the abstract
“bodily and mental integrity”), or socioeconomic circumstances, there cannot be one movement’. See
Hopgood, Stephen, The Endtimes of Human Rights, New York: Cornell University Press, 2013, p. 96. In
the thesis, | assume along with many other recent philosophers on human rights, that there is at least
a ‘practice’ of human rights in terms of there being a certain set of norms and set of responses that
human rights are typically used to justify in modern politics, as a result of the various prominent
treaties and international organisations that have sought to enshrine the same general ideals of
human rights as their guiding ideals. | agree with Hopgood that this is not necessarily a shared
universal practice with a singular uniform identity in every state, but | maintain that there is enough
ideological coherence in the aims of human rights to talk about an existing ‘culture’ and ‘practice’ of
human rights in domestic and international politics, though later in the thesis | will argue that there
needs to be more separation of the different practices that exist within the general idea of human
rights.
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normative idea that enables us to make the best sense of what we pre-reflectively
identify as the discourse and practice of human rights’."”

Before the Fidelity Requirement was taken seriously as a desideratum for a
good theory of human rights, it was more permissible to shrug one’s shoulders at the
lack of convergence between, say, the list of natural rights endorsed in the
eighteenth century and the list of protections endorsed by the 1948 Universal
Declaration of Human Rights. The Orthodox theorist could simply say that any
mismatch between an ideal theoretical list of human rights and the list endorsed by
the UDHR merely speaks poorly on behalf of the practice.

But supporters of the Modern Orthodox View are troubled by this potential
gulf between theory and practice, since it may suggest that theorists of human rights
and actors who engage in the practice of human rights may not even be discussing
the same political concept, given that they judge human rights by such divergent
criteria. Hence the need developed for Modern Orthodox theorists to advocate using
the raw materials of the practice to discern what the ideals of human rights are, lest
they devise theories whose motivations are alien to those held within human rights
practice.

When explained this way the Modern Orthodox View may already sound like
a betrayal of the Orthodox View, whose goal is to provide an abstract theoretical
model based on Enlightenment natural rights, which will serve as a basis for
criticizing the practice of human rights when it goes wrong, not simply to find

theoretical arguments to support the practice that already exists. Moreover,

1 Tasioulas, 2012a, p. 17.
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allowing practice from the start to influence theories of human rights dilutes the
purity of the rights we eventually endorse, which we should endorse because of
reason and human nature alone, not because they are rights that happen to be in
vogue in modern treaties and declarations. The aim of producing timeless, universal
moral rights seems fundamentally at odds with the Modern Orthodox View’s
attempt to also be faithful to the political-legal content of human rights, which only
gained prominence in the mid-twentieth century, and a significant amount of which
presupposes conditions unique to modern life. If human rights are the modern
inheritors of natural rights, as the Orthodox View holds, they should be only those
moral rights that exist in a state of nature, not those found in the UDHR, which
endorse rights to things that depend on modern institutions, such as rights to health
care and formal education or rights to a free press and a fair trial.

But this analysis interprets the Modern Orthodox View incorrectly. It is not
solely an attempt to reconstruct of the practice of human rights. Rather, it starts
from the premise that a good theory should address itself to our social and political
practices, and in the case of human rights this means our theories should help us
make sense of the normative core that underpins the human rights culture that
emerged and flourished post-1948."° This does not mean that the proponents of the

Modern Orthodox View seek to construct a theory that blindly endorses the status

'® Tasioulas emphasises this point when he says, ‘If criticism is to get a grip on its intended object, it
must reflect a grasp of the central normative idea that underlies the culture’. See Tasioulas, 2012a, p.
18. Nowhere is it implied that supporters of the Modern Orthodox View need to hold the same way of
showing fidelity to the practice, and of course, they may have markedly different interpretations of
the norms enshrined in human rights practice. So no versions of the Modern Orthodox View, like
other Orthodox views, need look alike. This should be expected, given that capturing the normative
core of human rights practice is an interpretative task, and thus we should expect that not all
theorists will draw the same conclusions, even if they are examining the same practice.
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quo or ‘rubber stampl[s]’*’

all of the human rights found in the UDHR. It begins, like
the Strict Natural-Law View, by arguing that the modern human rights practice has
the same basic motivations for human rights as the natural rights project, but it adds
the claim that this tradition was also present in the minds of the original framers of
the Universal Declaration, who sought to derive human rights from an ethical notion
of human dignity.

Therefore, for Modern Orthodox View theorists, examining the rights found in
the UDHR helps them grasp a more determinate sense of the kinds of goods ‘dignity’
seeks to protect. We observe the fundamental human interests the UDHR seeks to
protect and use this to critically reconstruct the ethical notion of human rights, thus
offering Orthodox theorists the dual benefit of a conception of humanity that
provides a universal, apolitical grounds for human rights, whilst also showing a
degree of faithfulness to the practice of human rights."®

Compare this with the Strict Natural-Law View, whose advocates see no need
to alter their conclusions about which human rights exist based on current practice.
One proponent of such a view is Maurice Cranston, who holds that human rights
should have no interest in contingent facts about society and that only a meagre list

of human rights to life, liberty and property can be endorsed under the natural rights

model. Such a list falls drastically short of the list of human rights in the UDHR, which

v Tasioulas, John, ‘Are Human Rights Essentially Triggers for Intervention?’, Philosophy Compass, Vol.
4, Issue 6, December 2009, p. 939.

® Allen Buchanan calls the Modern Orthodox View theories a ‘rational reconstruction’ of
International Human Rights, which is motivated by the belief that ‘one’s theory should in the end
either make sense of at least the central features of IHR or explain where the latter has gone wrong’.
Griffin and Tasioulas, in fact, aim to do both: via rational reconstruction they hope to be able to make
normative claims about what human rights practice should be, based on its own underlying principles
and intentions. See Buchanan, Allen, ‘The Egalitarianism of Human Rights’, Ethics, Vol. 120, No. 4, July
2010, pp. 680—682.
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includes a host of positive economic and social rights that emerged with the advent
of state mechanisms for mass provision and distribution of resources. This disparity
between theory and practice is of no concern to the Strict Natural-Law View, whose
proponents could simply respond that the UDHR is misguided, or at best ignorant
about what human rights ought to be.'® The Strict Natural-Law View theorists argue
that the framers of international documents have commandeered the term ‘human
rights’ and drained it of its original ambition of providing moral rights that all
humans have simply in virtue of their humanity. Instead, the rights endorsed by the
UDHR, which violate the rule of non-contingency by endorsing rights that
presuppose modern institutions and nation-states, are merely ‘noble aspirations’,?
but nothing as fundamental as pre-political human rights.

This view treats human rights as just natural rights, with emphasis on the
‘natural’ requirement. Human rights should, like their natural rights forbearers,
possess ontological status as moral truths, which can be discerned a priori and need
make no reference to any social or political contingencies to decipher what
protections they require. Compare this emphasis on the truth-bearing nature of
human rights with Griffin, a supporter of the Modern Orthodox View, who says

)21

‘there is no one truth to arrive at’*” about human rights. Griffin would rather say he

is attempting to grasp a determinate sense of the concept of human rights, one with

Y see Cranston, Maurice, ‘Are There Any Human Rights?’, pp. 1-17, and Finnis, John, Natural Law and
Natural Rights, p. 180 and pp. 210-213.

20 O’Neill, Onora, ‘The Dark Side of Human Rights’, International Affairs, Vol. 81, Issue 2, March 2005,
p. 429.

*! Griffin, 2012, p. 12.
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a ‘fighting chance of being adopted by the members of the many groups who make
up its central linguistic community’.*

The Modern Orthodox View jettisons the strict naturalism of the natural-law
view. This does not mean that the Modern Orthodox View forfeits its natural rights
inheritance. It simply relaxes the ‘natural’ requirement. Thus, the concept of human
rights inherits many features from natural rights doctrine, but they do not share all
the same philosophical assumptions. Human rights are not defined by their status as
truth-bearing moral entitlements but by protecting essential elements of human life
that are deemed important for any minimally good life. The Modern Orthodox View
arguably abstains from the notion that there is an ontologically true account of
human rights and rather seeks the best account of human rights given the role we
want them to play in ethical thought®>. The best account here is also defined as the
one that both helps theorists to understand the contemporary human rights culture
and provides them with the normative resources to critique it on its own terms.

The Strict Natural-Law View typically employs a ‘top-down’ theory of human
rights, one which attempts to conceive of human rights as part of a larger moral
theory, based in consequentialist or deontological ethics. The bottom-up approach
of the Modern Orthodox View takes its lead from the ‘on-going public discourse of
human rights now used in ethics, law, and politics’.?* It eschews any hard opinion on

the truth-bearing status of human rights as a set of universal epistemically verifiable

2 Griffin, ‘Replies’, in Crisp, Roger (ed.), Griffin on Human Rights, Oxford: Oxford University Press,
2014, p. 220.

2 Ibid. See also Griffin, James, ‘The Presidential Address: Discrepancies between the Best
Philosophical Account of Human Rights and the International Law of Human Rights’, Proceedings of
the Aristotelian Society, Vol. 101, Issue 1, 2001, pp. 1-28.

** Ibid., p. 743.
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moral truths and instead seeks to ask: What values do we see these rights being
used to protect? What is the role of human rights in modern political ethics?
We can illustrate the difference between the two positions advocated by the

Modern Orthodox View and the Strict Natural-Law Orthodox View as follows:

Aim of Strict Natural-Law Orthodox View — Show that the practice ought to conform

to a natural rights paradigm.

Aim of Modern Orthodox View — Show that the natural rights paradigm does in fact
underlie the practice of human rights and therefore offers a sound basis for

critiquing that practice.

It is clear to see then why it is problematic for supporters of the Modern
Orthodox View if adhering closely to the natural rights paradigm would yield a list of
human rights that is wildly divergent from that found in the UDHR. Such a disparity
would undermine the Modern Orthodox theorists’ claim that the assumptions of
natural rights are the foundations of the modern human rights project, unless, of
course, the theory’s adherents simply used this disparity to argue for the urgent
need to reform human rights practice by heavily pruning the list of human rights in
the UDHR to better conform with the philosophical requirements of natural rights.
But then it still remains incumbent upon the Modern Orthodox theorists to maintain
their claim that natural rights are what motivate modern human rights practice in

the first place.
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One cannot simply point to the historical fact that human rights could not
have existed without natural rights — one needs to explain why holding to this
tradition is helpful in understanding modern human rights. One also needs to prove
that modern human rights do not occupy a completely separate normative space in
our thinking than natural rights. If modern human rights practice embodies a distinct
normative concept which is more expansive than natural rights, then we can simply
say that natural rights are a subset of modern human rights, but retain the two as
separate normative projects.25

The Modern Orthodox View represents the most sophisticated attempt of
Orthodox View theorists to make sense of the practice of human rights. Since this
thesis is interested in how theories of human rights can be reconciled with human
rights practice, my arguments against the Orthodox View will particularly target the
Modern Orthodox View, since its proponents explicitly claim to be constructing a
theory that aims at being relevant to human rights practice. There would be no
point, for example, to restrict criticism to the Strict Natural-Law View, since it does
not aim for fidelity to practice in the first place. | am therefore interested in the
Modern Orthodox View, since it makes its case for adhering to the natural rights
model in our understanding of human rights precisely because its proponents
believe it to be the best interpretation of the concept of ‘human rights’ that we find

currently employed in the practice and in wider contemporary discourse.

% This position is taken by Carl Wellman, who separates the concept of ‘moral human rights’, being
the philosophical concept derived from the natural rights tradition, from what he calls ‘international
human rights’. He argues though that the former goes some way to justifying the latter. See Wellman,
Carl, The Moral Dimensions of Human Rights, Oxford: Oxford University Press, 2011, p. 83.
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One concern may be that | am taking too narrow a subset of Orthodox views
to call my position a critique of Orthodox views in general. This criticism is
unfounded, since many arguments | will raise in the rest of the thesis, though
focused on the Modern Orthodox View, will also provide indirect reasons to discard
the Strict Natural-Law View. Thus, my objections will challenge all versions of the

Orthodox View of human rights.

I11. JUSTIFYING THE FIDELITY REQUIREMENT

What does it mean for a theory of human rights to be loyal to contemporary human
rights practice? At first blush this appears to be an airy demand. Identifying and
mapping out the make-up of a culture is a difficult sociological and historical task,
and moreover, a culture can hold within it rival and conflicting interpretations of the
ideals it embodies. It is difficult to know precisely what the criteria for showing good
faith to a ‘human rights culture’ are. For this reason, many choose to identify human
rights as a practice rather than a culture. This has the advantage of identifying
modern human rights to be a specific set of norms which prompt certain kinds of
action both domestically and internationally. Although this approach still raises
disputes about what the elements of this practice are, it gives us more of a foothold
to identify the codified content and ideals embodied in popular human rights

6

documents such as the Universal Declaration of Human Rights *® and its

127

accompanying covenants (which John Tasioulas calls a ‘key manifesto’*’ of the

26 Though it should be noted that despite its centrality in the culture of human rights, the UDHR is not
legally binding upon states.

7 Tasioulas, John, ‘Human Rights, Legitimacy, and International Law’, American Journal of
Jurisprudence, Vol. 58, No. 1, 2013, p. 2.
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modern human rights movement), and we can more readily identify how the
practice works in contemporary international politics and the kinds of justifications it
makes for enshrining the types of rights it typically does.

Therefore, although the theorists surveyed will often mix terms such as
“human rights discourse”, “human rights culture” and “human rights practice” in
relation to what a good theory of human rights ought to be concerned with showing
fidelity to, | shall assume all these terms refer to the modern domestic and
international practice of human rights that has flourished since the latter half of the
twentieth century, as this is what theorists generally mean when they use the terms
interchangeably. | will use the term ‘human rights practice’ for the sake of
consistency.

It is not instantly obvious that a theory of human rights needs to cohere with
the ever-broadening and complex international practice of human rights. When
political theorists talk about the ideal form of political concepts such as ‘democracy’,
their ideal definitions need not always be constrained by the current institutions we
label as democratic in the twenty-first century. One might indeed be inclined to
believe that doing political theory should require us to be unconstrained by the
problems of real-world application or the requirement to reflect actual practices. Yet
increasingly many normative questions regarding political concepts face this
problem of how well they reflect common understandings of the term and the
practices in which they are employed. The field of contemporary human rights
theory now sees certain theories routinely dismissed or criticised for not resonating
sufficiently with the practice of human rights. This standard might seem backwards.

Political philosophy commonly asks one to evaluate existing political practice based
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on how closely it comes to satisfying the demands of the best theory available,
rather than judging the soundness of a theory based on how well it reflects what is
often an undisciplined and messy political practice.

On the other hand, one could say that all theory must be interested in
practice to the extent that political theorists, as Daniel McDermott puts it, ‘traffic in
“oughts” — moral oughts’,?® and human rights theory is no different. To endorse a
particular theory of human rights as correct implies a normative recommendation
about which human rights ought to exist and how they should be protected. But
then it seems this role of using theory to critique and reform a practice is in tension
with the demand to also be sensitive to that practice. How can one do both? It
would be easier for theorists to simply escape the Fidelity Requirement by stating
that they are only interested in producing an ideal theory of human rights, rather
than being constricted by practice.

The main argument of those who support the Modern Orthodox View is that
there is no point being doggedly committed to an ideal theory of human rights if it
does not even resemble the practice. One risks unwavering dedication to a historical
concept that is not what international law practitioners, activists and politicians are
speaking about when they use the term ‘human rights’, which means theorists will
be having a separate conversation about human rights that is of little relevance to
practice. It seems a failing of Strict-Natural Law View theorists to not accommodate

the fact that a concept can change and alter its parameters as it evolves and is

extended beyond the intentions of its historical inception, in which case, the newer

28 McDermott, Daniel, ‘Analytical Political Philosophy’, in Leopold, David and Stears, Marc (eds.),
Political Theory: Methods and Approaches, Oxford: Oxford University Press, 2008, p. 12.
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iteration of the concept of human rights will require an updated theory to make
sense of the evolution in human rights that occurred during the twentieth century.
The aim of Modern Orthodox views is to achieve both: they wish to be faithful to the
history of natural rights whilst also being sensitive to the current contours of the
political practice of human rights.

Is there a knock-down argument against those Strict Natural-Law View
theorists who reject the Fidelity Requirement? Only if we can find a reason that not
showing fidelity will severely compromise or jeopardise something important about
the moral space human rights fill in our ethical thinking or if this dogged loyalty to a
historical view of natural rights in some way leaves us with a misguided or harmful
view of human rights. Moreover, one might reasonably argue that if human rights
practice is cogent and does good work on behalf of those individuals and groups for
whom it makes normative claims, then there is no reason other than a slavish
devotion to history that can explain why we should radically pare down these rights
to accord with Enlightenment natural rights. What if, for example, the practice
extends well beyond the traditional protections of natural rights, especially as it
incorporates new rights that seem linked to other societal concerns, be it the
concern for privacy, the health of the environment or a right to same-sex marriage?
These putative human rights may be called faulty for not conforming to an Orthodox
ideal, but it is up to Orthodox theories to explain why practice ought to conform to
these theoretical constraints at all.

Therefore, one way of attacking the dogmatism of the Strict Natural-Law
View is to demonstrate that the human rights of the twenty-first century represent

their own distinct project, which, although having historical roots in the natural
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rights tradition, is part of a completely separate enterprise. In this case, while a Strict
Natural-Law View can make whatever claims it wants for a theory of ‘natural rights
in a state of nature’, it cannot claim to have any normative purchase on modern
practitioners of human rights. The Strict Natural-Law View would face the charge of
having the wrong conversation, since it makes normative recommendations for a
concept that possesses a narrower motivation and scope than the one it refers to
when it uses the term ‘human rights’. This argument will form part of my eventual
rejection of all Orthodox views that cling to the natural rights concept of human
rights. | do not deny the influence of natural-law thinking in modern human rights,
particularly as we observe evidence of its inspiration in Article 1 of the UDHR, which
states that human beings are ‘born free and equal in dignity and rights’. But |
contend that further examination of other features of the practice give us reason to
view natural rights as only a partial inspiration in international human rights, not as
exhaustive of the broader concept of ‘human rights’ found in the domestic and legal

practice.

IV. HOW ARE MODERN HUMAN RIGHTS LIKE NATURAL RIGHTS?

Fidelity to any dynamic practice is a very broad requirement. We cannot show
fidelity to every use of human rights in the practice without our account becoming
vacuous. If we try to capture every different possible historical usage of the term
‘human rights” we may well finish with a concept that encompasses so many ideals
that it ceases to occupy any distinct meaning. So we need a double justification — not
only to establish that fidelity is a requirement, but also to decide what element(s) of

the practice we need to show fidelity to. These questions are of course, linked, since
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part of justifying a fidelity requirement will involve showing that there are particular
features of the practice that are prominent enough for us to add the desideratum of
fidelity in the first place. Nevertheless, theorists who acknowledge the Fidelity
Requirement do not agree on the form of fidelity required, so we should spell out
the different approaches to this requirement. We now need to further explore the
basic assumption of the Modern Orthodox View, namely, “What are the features of
the modern practice that make it continuous with the ideals of natural rights”?
Griffin maintains that while the concept of human rights in modern
international law is not explicitly equated with natural rights, we observe trace
elements in its key documents that prove that the modern notion of human rights ‘is
deeply influenced by both the natural law tradition and the Enlightenment'.29 He
cites the preambles in the accompanying covenants to the UDHR, which insist on the
‘inherent dignity of the person’ as evidence of the natural rights inheritance. As
Griffin notes, ‘This phrase..would inevitably call to the mind of a lawyer or
jurisprudent or a political thinker Pico della Mirandola’s classic tract The Dignity of
Man’.*® This ongoing ethical commitment to dignity and its egalitarian recognition
that all human beings possess equal status serves for Griffin as evidence of a link
between historical ideas of natural rights and modern human rights practice. Despite
conceding that ‘the United Nations put the term “human rights” to new uses’, Griffin

reminds us that ‘they did not just amputate its history’.*"

*? Griffin, 2001, p. 5.

0 Griffin, James, Human Rights: Questions of Aim and Approach’, in Ernst, Gerhard and Heilinger, Jan-
Christoph (eds.), The Philosophy of Human Rights: Contemporary Controversies, Berlin: De Gruyter,
2012, p. 14.

*! Ibid.
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Griffin believes we can examine the modern phenomenon of human rights
with a ‘bottom-up’ approach, in which ‘one starts with human rights as used in our
actual social life by politicians, lawyers, social campaigners, as well as theorists of
various sorts, and then sees what higher principles one must resort to in order to
explain their moral weight, when one thinks they have it, and to resolve conflicts
between them’.>? Griffin says that this job requires us to examine the ‘criteria for
use’> already attached to human rights. But then he immediately adds that this will
first require us to ‘consult the long tradition from which the notion comes and to
discover the content already there’.>* Again, Griffin here maintains that the account
of human rights employed in social life is something like that of the term ‘natural
rights’ employed in the seventeenth- and eighteenth- centuries, whose accounts he
claims ‘remain for us the last major development of the idea itself’.>* But Griffin
merges two claims here. He starts with the claim that the concept of natural rights
has made little or no philosophical development since documents such as the French
Declaration of the Rights of Man and of the Citizen (1789) and the United States Bill
of Rights (1791) formally codified lists of human rights, and then proceeds to use this
claim to justify the fact that the modern human rights project must adhere to the
same assumptions. The assumption here is that the theoretical ideals and
motivations behind human rights in international law and practice have not evolved

beyond the aims of natural rights. Therefore, human rights ought to remain within

these parameters. A similar position is endorsed by Tasioulas:

32 Griffin, 2008, p. 29.
> Ibid.

**Ibid., p. 30.

*® Ibid.
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My claim is that human rights are best understood as continuous with what
were once known as “natural rights”. This continuity is not merely historical,
but conceptual: it is not simply that the tradition of natural rights thought is
part of the historical lead-up to contemporary human rights discourse, but that
the ethical idea at the core of the latter is essentially that of a natural right.>®
So for Tasioulas, fidelity to the post-1948 human rights culture entails fidelity to
natural rights ideals. He also says ‘fidelity is a complex desideratum, not least
because the culture of human rights is multi-faceted and harbors rival self-
understandings, let alone outright deficiencies’.?” In light of this difficulty, Tasioulas
settles for looking at the main instruments that give expression to human rights (i.e.
prominent lists of human rights found in documents such as the UDHR) and aims for
a theory of human rights that can capture the basic motivations and ideals of these
instruments. Tasioulas’s rationale for this is that for any theory of human rights to
possess critical capacity, it must reflect some ethical notion that lies at the heart of
human rights culture.®® He maintains that this ethical notion is that of rights which
can be discerned by ‘ordinary or natural reason’> and which are not based on any
special membership of a state or political group. Tasioulas notes that this idea is one
of the key elements that unites natural rights and modern human rights and is one
found in statements of the drafters of the Universal Declaration, as when he quotes

the words of René Cassin, who says human rights must be conceived ‘in relation not

only to the State, but to the different social groups to which [one] belongs: family,

3% Tasioulas, 2013, p. 2.

37 Tasioulas, 2012a, p. 18.

* Ibid.

39 Tasioulas, John, ‘Towards a Philosophy of Human Rights’, Current Legal Problems, Vol. 65, No. 1,
2012b, p. 26.
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tribe, city, profession, religion, and more broadly the entire human community’.*°

From these remarks, we see that Modern Orthodox theorists such as
Tasioulas and Griffin claim that (a) human rights are continuous with the tradition of
natural rights and (b) they aim at occupying a similar distinctive position in ethical
thinking previously occupied by natural rights. It is for these reasons that we judge
the modern concept of human rights by the same standards. But what if we find that
certain new human rights seem to betray the restrictions of the historical concept of
natural rights? In such cases, why should we defer to natural rights instead of
concluding that perhaps the central normative ideal(s) which underpins human
rights practice are wider than natural rights?

Tasioulas and Griffin may be making one of two claims in their argument that
fidelity to human rights culture requires us to be faithful to natural rights. They are
either claiming that we ought to stick to the natural rights paradigm, even if it is not
the only ideal in modern human rights practice, simply because the idea of universal
moral rights possessed simply in virtue of our humanity is an important concept
worth embodying in international law, and therefore we should restrict the modern
practice of human rights to protecting these kinds of goods. This would be a
substantive position. Alternately, they are making a second claim, which is an
empirical one: that by examining the practice of human rights we see such strong
continuities with the natural rights ideals that it can be considered the only, or

dominant, ideal that motivates modern human rights practice, and therefore we

40 Ibid., p.25. Quoted originally in Glendon, Mary Ann, A World Made New: Eleanor Roosevelt and the
Universal Declaration of Human Rights, New York: Random House, 2001, (n 39), p. 113.
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should be loyal to the parameters that it sets on what human rights can or cannot be
protected.*

Tasioulas seems to mix the empirical claim and the substantive position when
he defends interpreting human rights as natural rights, as he says,

One question worth asking is whether there is a cogent, unitary notion — a
notion of “human rights” — that constitutes the primary ethical idea driving this
movement, giving it both conceptual coherence and normative force. This is
not so much a sociological as an ethical question: since we are looking for an
idea that not only has an actual foothold in the development of the human
rights movement, but also makes sense of it as a worthwhile enterprise.*
This mixes an empirical claim (that modern human rights have a single underlying
ethical notion equivalent to natural rights) with a substantive ethical claim (that
human rights ought to be like natural rights because natural rights doctrine occupies
a distinctive place in our ethical thinking that makes it a worthwhile enterprise). It
seems then that this position offers something of a double justification for fidelity to
the natural rights tradition.

But given that Modern Orthodox theorists want their recommendations to
have a firm footing in an idea of human rights that practitioners will recognise,
there remains the question of what to do when showing fidelity to this practice
might mean betraying certain tenets of the natural rights tradition. How can this
view resolve disparities between theory and practice in human rights when the

content of the practice moves away from its historical foundations? It seems that

a view such as Tasioulas’s or Griffin’s could be torn apart by the desire to

* There is a third possibility: Tasioulas and Griffin could be claiming that the aims we observe in
international human rights practice are best served by institutionalizing natural rights. However, this
is not an argument that is explicitly stated by either theorist.

42 Tasioulas, 2013, p. 2.
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simultaneously be relevant to the strict philosophical ideals of natural rights and
also capture the broader aspirations encapsulated within modern human rights
practice. We need a rule to follow in the case of conflicts between these two
notions (if there is indeed a conflict) or at least an indication of which should have
precedence, i.e. either our commitment to an Enlightenment notion of natural
rights or our desire to be faithful to the post-1948 human rights practice. Two

possible solutions exist to resolve the tension within the Modern Orthodox View:

Solution 1: Make it a general aim to show fidelity to contemporary human rights
practice but reject elements of that practice that undermine the unique
conceptual role of natural rights in political thinking, i.e. reject all putative human
rights claims that betray important philosophical features of natural rights.

(Maxim: Resolve conflicts in favour of the natural rights paradigm).

For example, one might reject more novel human rights such as rights to
holidays with pay or a right to health care because they betray the Orthodox idea
that all human rights should be claimable in spite of one’s social and political
institutions, and these rights seem to propose elaborate mechanisms for

allocating economic and social goods.

Solution 2: Make it a general aim to show fidelity to contemporary human rights
culture, and when there are great disparities between features of traditional
natural rights and those rights endorsed by contemporary human rights culture,

we ought to relax rigid assumptions about the natural rights tradition in order to
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remain faithful to the contemporary human rights practice. (Maxim: Resolve
conflicts in favour of contemporary human rights practice, even if that means
altering certain assumptions about natural rights).

Tasioulas’s desired solution seems to be a combination of Solution 1 and
Solution 2. He opts for Solution 1 in his claim that human rights fill the same
distinctive space in our moral and political thinking that natural rights traditionally
filled, and they must retain their power of being claimable in all circumstance.
Human rights have a special status as claims that any person can make regardless of
their political or national attachments; they are claims all human beings can make, in
spite of being a member of any state or group.

Griffin echoes such a view when he says ‘despite the many changes [on the
path from natural to human rights], none has been to the idea itself. The idea is still
that of a right we have simply in virtue of being human’.*?

Of the rights that seemingly go against this notion, such as rights to health
care, rights to education or rights to an adequate standard of living, all of which
seem to presuppose the kind of centralised institutions capable of providing such
goods, Tasioulas opts for Solution 2, in relaxing one key assumption of natural rights
theory: the idea that human rights must be timeless. Relieving ourselves of this strict
assumption allows for a ‘temporally-constrained universality’ in which human rights
are permitted to depend on ‘a specified socio-historical context, such as that of

) 44

modernity’.”" Tasioulas appears then to adjust his theory of human rights to show

greater fidelity to modern human rights practice, because timelessness was ‘hardly a

* Griffin, 2008, p. 13.
“ Tasioulas, 2013, p. 3.
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desideratum that exercised the framers of the Universal Declaration of Human
Rights’.*®
Why then, if Tasioulas is willing to compromise one assumption of natural
rights in deference to modern human rights practice, must he retain any elements of
natural rights? The answer is to keep to the central idea of human rights being
‘moral rights possessed simply in virtue of our humanity’, which he believes does not
bind us completely to the assumption of timelessness, even if human rights derive
from certain timeless human interests. He explains that we can relax this assumption
of natural rights since timelessness was never crucial to natural rights in the first
place:
This idea [that natural rights must be pre-political] is just one strand, but not
even the dominant strand, in the natural rights tradition. In construing human
rights as natural rights, the burden of the adjective “natural” is not to signal
their possession even in a state of nature, but instead their susceptibility to
identification by natural reason.*
But surely we could equally make the same claim about the modern human rights
project in its relation to natural rights. In other words, although natural rights may
be a strand in the human rights tradition, they are only one strand, and possibly not
even the dominant one.
Tasioulas’s claim about the nature of human rights relies on an interpretive
assumption that the aims and ideals articulated in the modern human rights project

are indeed continuous with natural rights. This makes his account susceptible to

collapse if it can be proved that the modern human rights culture enshrines different

3 Tasioulas, 2012a, p. 35.
a6 Tasioulas, 2013, p. 3.
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ideals than natural rights. One could deal a severe blow to the Modern Orthodox
View if one could simply demonstrate that key elements of the contemporary
culture of human rights do not cohere with the natural rights model. This is also true
if it can be shown that human rights practice embodies not one, but multiple ideals
and aspirations, since one could then argue that even if some of the aspirations of
modern human rights find their genesis in the natural rights project, a complete
conformity with that historical project is not its sole motivating ideal. The natural
rights ideal may inspire certain ideals in the modern human rights project, but it
does not explain the full ambition of its current political uses and legal incarnations.
| believe that this argument holds significant weight and pose it as a challenge to the
Fidelity to Ideals position held by Tasioulas and Griffin. Put simply, | argue that being
too rigid about loyalty to natural rights prevents us from showing fidelity to other
important aspects of current human rights culture, and these other aspects are part

of the unique place that human rights occupy in current ethical thought.

CONCLUSION
In the next chapter | seek to question both claims made by Modern Orthodox View
theorists in this chapter.

First, we need to examine the features of human rights practice further to
see whether it is true that natural rights are the best basis for the human rights we
find in documents such as the UHDR. Second, even if it is true that the concept of
natural rights represents a distinctive place in our ethical thinking and is a
worthwhile enterprise, and even if Modern Orthodox theorists are correct that

natural rights are the inspiration for modern international practice of human rights,
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this does not prove that it is exhaustive of the aims of this practice nor does it prove
that an equally cogent philosophical basis that shows greater fidelity to the multiple
facets of human rights practice cannot be found to explain the nature of these rights.

The next chapter will critique both Griffin’s and Tasioulas’s versions of the
Modern Orthodox View and suggest that they do not adequately meet the Fidelity

Requirement with regard to capturing the main aspects of human rights practice.
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Fidelity to Ideals: Two Objections

We have now seen how the Modern Orthodox View is argued to be relevant to the
practice of human rights by showing Fidelity to Ideals. The main argument is that the
human rights found in the international practice embody the same ideals as natural
rights and thus must conform to the same philosophical standards.

In this chapter | reject Fidelity to Ideals as an interpretation of the fidelity
requirement and thus reject the Modern Orthodox View as an approach to
reconciling human rights theory and practice. Fidelity to Ideals leads us to prize
history at the expense of capturing the broader set of justifications that lie behind
international human rights practice. In the absence of a convincing normative reason
as to why international human rights practice ought to conform to the restrictions of
natural rights, a better path for human rights theorists would be to show greater
sensitivity to the complex justifications and demands behind human rights practice
in order to capture the distinctive nature of modern human rights.

This refutation of the Modern Orthodox View will employ two objections.
First, | argue that the Modern Orthodox View is inadequate in its attempt to justify
why the international human rights found in the practice must be based on pre-
institutional universal moral rights, since many human rights in practice require
more than individual interests alone to justify their protection under international
law. Second, the Modern Orthodox View faces a charge of irrelevance, since it fails

to appreciate that many human rights in practice are predicated on an institutional
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relationship between citizens and their states, thus any theory of human rights that
omits this observation cannot be said to reflect the intentions of modern human
rights in the twenty-first century.

To reject the Modern Orthodox View we need to look at specific versions of it
to see how well they show fidelity to modern human rights practice.

| begin by rejecting Griffin’s personhood theory of human rights, showing
that following this criterion for human rights would result in a highly undernourished
and unsatisfactory account for the diversity and scope we witness in modern human
rights practice. | next show how Tasioulas’s alternative in the form of a pluralist
justification also fails to capture essential political elements we find at the heart of
contemporary practice. | therefore reject Fidelity to Ideals as an interpretation of the
fidelity requirement, citing two main objections: the Inadequacy Objection and the
Irrelevance Objection.

Following analyses of these shortcomings of a Modern Orthodox View, we
will have reason to seek an alternative distinct notion of human rights that is more

sensitive to the various functions of human rights in contemporary discourse.

I. GRIFFIN’S PERSONHOOD THEORY

In his recent book On Human Rights, Griffin offers an attempt to prove that a cogent,
singular ethical idea remains at the heart of modern human rights culture, which can
be traced back to natural rights of the Enlightenment, that being the idea of

‘versonhood’.' The personhood theory posits that human rights are protections of

! Griffin, James, On Human Rights, Oxford: Oxford University Press, 2008, p. 33.
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normative agency and that having our basic agency protected is the condition of a
minimally decent life.

As noted in the previous chapter, Griffin attempts to construct a ‘bottom-up’
account of human rights, by locating the notion of human rights within the on-going
contemporary discourse.” He argues that from examining this discourse we find the
basic Orthodox View that human rights are, and have always been, moral rights
possessed by all simply in virtue of our humanity. Thus, observing contemporary
human rights discourse reveals for Griffin that the historical ideal of natural rights
articulated by social-contract thinkers is the same normative concept embedded
within human rights practice.

Griffin begins by acknowledging that human rights are now the possession of

a ‘heterogeneous linguistic community’ >

comprised of activists, international
lawyers, politicians, jurisprudents and philosophers. For Griffin, the aim of a good
theory of human rights is to inject determinacy into this public discourse. The
proliferation of human rights threatens to debase and misuse the language of
human rights, as evidenced by the rapid growth of rights discourse into the ‘lingua
franca™ of ethical debates in politics. There is an urgent need for political theorists
to clarify the object of human rights and to grasp the precise ethical ideal that

motivates and guides this practice. Thus, we not only have a requirement of fidelity

but also a requirement of determinacy in a good theory of human rights.

2 Griffin, James, ‘Human Rights: Questions of Aim and Approach’, in Ernst, Gerhard and Heilinger, Jan-
Christoph (eds.), The Philosophy of Human Rights: Contemporary Controversies, Berlin: De Gruyter,
2012, p. 5.

® Ibid., p. 7.

4Tasiou|as, John, ‘The Moral Reality of Human Rights’, in Pogge, Thomas (ed.), Freedom from Poverty
as a Human Right: Who Owes What to the Very Poor?, Oxford: Oxford University Press, 2007, p. 76.
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Human rights language, in Griffin’s view, is repeatedly misused to articulate
the requirements of social justice or the extensive requirements of a good life, all of
which Griffin argues are beyond the remit of human rights. Human rights have been
spread too thin, which dilutes their ethical potency. Although Griffin accepts that the
practice of human rights is an evolving one that has expanded its scope significantly
since the eighteenth century, this does not preclude us from having a firm analytical
grasp on which human rights should and should not exist. Our lists of human rights
are not meant to expand indefinitely to include every new social good. International
human rights documents ought to enshrine rock-bottom protections of a minimally
decent human existence; they should not provide the architecture for a maximally
flourishing life.”

This belief in the minimalism of human rights as rock-bottom requirements of
personal morality is maintained by Griffin’s insistence on the Humanity Alone
argument, which says human rights should be derived only from important aspects
of human nature. Justifying human rights in this way maintains (a) their non-
contingent grounding and (b) their strictly moral nature, both of which preserve the
special qualities of human rights as exceptionally important and universal rights that
enable us to criticise positive law.

So for Griffin, human rights must remain strictly moral in nature. But gone
here is the epistemological focus on human rights as truth-bearing objects that exist
in what Charles Beitz calls a ‘separate normative order’.® Griffin rejects those

naturalistic theories that attempt to prove the logical necessity of human rights, such

> Griffin, 2008, p. 34.
6 Beitz, Charles, The Idea of Human Rights, Oxford: Oxford University Press, 2009, p. 54.
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as that of Alan Gewirth, who attempts to show that human beings possess and value
agency as an a priori fact. Gewirth asserts that since humans have agency they must
also accept, ‘on pain of contradiction, that “I have rights to the proximate necessary
conditions of my action”’, and following this, in accordance with the ‘logical principle
of universalizability’, they also must, on pain of logical contradiction, conclude “all
other agents equally have these rights”, thus establishing them as human rights’.”
This is the naturalistic part of the tradition that Griffin turns away from.
Griffin wishes to eschew the idea that human rights must have an ontological status
or exist as matters of biological fact. Although Griffin maintains human rights exist in
virtue of humanity, he argues that the appropriate conception of humanity is not
derived by a priori fact of human nature — rather, we discern what is important
about our humanity by consulting the long tradition of human rights, from its
inception in the Middle Ages to its modern codification in the UDHR, from which we
can identify the main underlying normative threads that have guided this tradition.
From this, we determine the features of humanity that human rights were always
meant to protect. Griffin is motivated by a need to inject rigour into human rights
discourse and devise a conception that ‘has a reasonable chance of enduring’.? This
fairly pragmatic aim however, does not absolve Griffin from needing to justify why
practitioners ought to be bound by the parameters of his personhood account, since
rigour and endurance should not be sought at the expense of capturing the

complexities of human rights practice, especially if Griffin’s account causes us to

’ This is Griffin’s summary of Gewirth’s position as found in Griffin, ‘Human Rights and the Autonomy
of International Law’, in Besson, Samantha and Tasioulas, John (eds.), The Philosophy of International
Law, Oxford: Oxford University Press, 2010, p. 346.

8Griffin, ‘Replies’, in Crisp, Roger (ed.), Griffin on Human Rights, Oxford: Oxford University Press,
2014, p. 220.
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overlook elements that are crucial to an understanding of what has made human
rights so potent as a critical force in modern global politics.

For Griffin, human rights are pre-political and timeless in character, being
attached only to our status as human beings. Despite Griffin’s rejection of Gewirth’s
logical derivation of human rights from nonevaluative facts, Griffin instead holds to
an ‘expansive naturalism’, which he believes ‘gives hope of restoring a form of that
central feature of the human rights tradition: namely, that these rights are grounded
in natural facts about human beings’.

Griffin gleans two basic ideas that unite human rights discourse and give
credence to the perceived importance of the place of human rights in ethical
thought. The first is the notion of ‘a right we have simply in virtue of being human’.*°
Second is the thought that human rights protect ‘the dignity of the human person’.**
These ideas he argues are both found in the Enlightenment tradition, and the
drafters of the UDHR make specific reference to dignity in the document, thus giving
more weight to Griffin’s insistence on that aspect of humanity. But ‘dignity’ does not
give us any determinate evaluative content, so Griffin specifies that dignity, or what
he also calls our ‘human standing’,'*> encompasses those facets of human nature that

make humans different from other creatures:

? Griffin, 2008, p. 36. Also see sections 6.1 and 6.2 in the section ‘The Metaphysics of Human Rights’ in
the same book. For more on this ‘expansive naturalism’ and Griffin’s attempt to navigate the
naturalistic fallacy, see Griffin, James, Value Judgment: Improving Our Ethical Beliefs, Oxford:
Clarendon Press, 1996.

1% Griffin, 2008, p. 2.

" bid., p. 3.

2 bid., p. 33.
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Human life is different from the life of other animals. We human beings have a
conception of ourselves and of our past and future. We reflect and assess. We
form pictures of what a good life would be — often, it is true, only on a small
scale, but occasionally also on a large scale. And we try to realize these
pictures. This is what we mean by a distinctively human existence.™

Based on this picture, what matters to Griffin is our possession of normative agency,
that is, our capacity to be ‘self-deciders’. Humans are uniquely capable of
formulating pictures of what a good life would constitute for ourselves; they choose
their own path through life through which they create meaning. This unique capacity
is what Griffin calls our essential personhood; human rights, then, ought to be
protections of that personhood.™ Personhood is the quality of possessing normative
agency; that is, ‘to be an agent, in the fullest sense of which we are capable’.”
Normative agency, according to Griffin, can be broken down into three component
parts, all of which contribute to its attainment. These are autonomy, minimal
provision and liberty.

Autonomy is the ability to ‘choose one’s own path through life’, for which
one must ‘not be dominated or controlled by someone or something else’.*® First,
we must be able to make up our own minds and be deliberate choosers of our paths.
Second, we need minimum provision — it is not enough to just have choice, we need
our choices to be real and informed. For this we need a minimum level of

education. We also need minimal amounts of resources and capabilities to pursue

these choices. Finally, we must have liberty, which means we must not be obstructed

2 bid., p. 32.

" The term ‘personhood’ is synonymous with ‘normative agency’ or even just ‘agency’, therefore, all
three terms will be used interchangeably throughout this chapter.

!> Griffin, 2008, p. 33.

' Ibid.

Y Ibid.
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from nor interfered with in our pursuit of our conception of a good life, or else we

. Full personhood requires all three components. Therefore,

have no agency at al
personhood becomes the criterion by which we should judge prospective human
rights claims. We ask of any prospective right: Is this an essential protection of the
minimal requirements of personhood? And would the failure to secure such a right
threaten our standing as normative agents?

Griffin does, however, have some reservations about using only personhood
as our grounding for human rights, as ‘it leaves many human rights still too
indeterminate’.*® To rectify this, Griffin adds a second ground in the form of
‘practicalities’, which include basic features of human nature and society so that
human rights can have a more determinate content. This does not violate Griffin’s
requirement that human rights be non-contingent, since Griffin stresses that
practicalities are ‘not tied to particular times or places'zo and so do not threaten the
universality of human rights across time and space. Adding practicalities simply
maintains the requirement that human rights are capable of being an ‘effective,
socially manageable claim’?* upon others. Griffin also states that certain more
contingent rights may be derived rights, such as freedom of the press, which is a
specifically context-dependent claim that depends upon a more universal right to
freedom of expression, which is necessary for personhood.

With these grounds settled, Griffin has now provided a metric for analysing

human rights. In light of Griffin’s worry that ‘the term “human right” is nearly

 Ibid.
Y bid., p. 37.
2% |bid., p. 38.
! bid.
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criterionless’,?* the personhood account claims for itself two major virtues: (a)
fidelity to contemporary human rights discourse and (b) precision. Its claim to
satisfying the fidelity requirement comes from being loyal to what Griffin sees as the
aims and intentions of the framers of the UDHR, as well as the extensive tradition of
human rights that stretches back to natural rights. Precision comes from the
identification of personhood as the non-contingent foundation that underpins all
human rights, thereby offering a clear metric by which all prospective human rights
should be judged.

Armed with these two virtues of fidelity and precision, Griffin proceeds to
demonstrate the suitability of a theory that makes all human rights protections of
personhood, by showing how normative agency can be used to ground many of the
most prominent human rights in the UDHR. A right to life, for example, must be
entailed by a commitment to agency, since life is a precursor to having any agency at
all. We have a right not to be tortured, since torture prevents one’s capacity for
making autonomous decisions, thereby undermining our ability to act as free
agents.”® Griffin also endorses rights to education and an adequate standard of
living, both of which derive from the requirement of minimal provision, another
necessary component for agency. A right to education may seem too extensive to be
classed as a ‘minimal’ requirement of agency, but Griffin stipulates that minimal
provision means more than ‘mere physical survival’, since it includes the opportunity

to pursue a meaningful life.”* Moreover, we have rights to freedom of worship and
p

2 |bid., p. 14.

2 Ibid., p. 33.

** |bid. This is not meant to be a guarantee of a meaningful life, only enough for the opportunity to
pursue one.
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freedom to form relationships of our own choosing, both of which derive from our
liberty to not be interfered with in the pursuit of our major ends. We also have rights
to a free press, to a voice in political decisions and to free expression, all of which are
essential for the exercise of autonomy.

The examples above are not exhaustive of all the human rights Griffin
endorses, but they show how we can begin to unite most of the list of rights found in
the UDHR by showing their connection to the three strands of normative agency in
Griffin’s account (i.e. the trinity of autonomy, minimal provision or liberty).

But is just showing a link to normative agency enough evidence to convince
us that agency is the sole ground from which human rights derive? In the next
section, | question whether Griffin gives us adequate reasons to demand that human
rights practice conform to the theoretical constraint of the personhood model and
whether it serves as a correct interpretation of the way human rights are used in

contemporary practice.

Il. PERSONHOOD: THE ‘CORRECT’ GROUND OR THE ‘BEST’ GROUND?

Griffin may argue he has no need to prove that personhood is the ‘correct’ or true
ground of the human rights in the UDHR, only that it is the best ground. Since Griffin
eschews the naturalistic ideal that human rights must be truths that exist in an
independent normative order like natural laws, he could say that personhood is
simply what might be called a ‘theory of best fit". It gives us a plausible
interpretation of dignity which most, if not all, humans value, and moreover,
personhood has a strong explanatory power, since it is a broad enough value to

cover many of the diverse rights enshrined in the UDHR. Finally, personhood has the
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benefit of determinacy, since it indicates to us which values are not appropriate
grounds for human rights protection, such as equality, fairness or happiness.>>

But there are good reasons to doubt that the personhood account is the best
fit for human rights practice. First, just because personhood can ground human
rights in the UDHR does not mean that personhood should be the sole criterion by
which we judge human rights claims. Even if we permit Griffin’s arguments that
personhood is of great importance to human life, as it probably is, and we accept
that many human rights do indirectly promote and protect aspects of personhood,
that still would not be sufficient to say that personhood should be the criterion for
deciding whether to adopt or reject every putative human rights claim. There may be
other good grounds which serve as the basis for human rights.

For Griffin’s account to be convincing, it is not sufficient to prove that ‘out of
the notion of personhood we can generate most of the conventional list of human

126

rights’”. If we are going to let our acceptance or rejection of rights claims hinge
entirely on their relation to personhood, we need strong grounds for saying that

personhood should be exhaustive of the entirety of human rights as a concept.

Griffin seems to argue that the fidelity and precision his theory offers give us strong

> The responses considered in this paragraph find strong support in various parts of Griffin’s work.
First, Griffin calls his account ‘the best philosophical account of human rights’ rather than the true
account, in Griffin, ‘The Presidential Address: Discrepancies between the Best Philosophical Account
of Human Rights and the International Law of Human Rights’, Proceedings of the Aristotelian Society,
Vol. 101, Issue 1, 2001, p.1. Moreover, it is clear that Griffin deems his account as the ‘best’ account
only in light of his belief that the personhood account best satisfies what for him is the urgent need to
bring rigour and determinacy to human rights practice, rather than because it is a philosophically
‘true’ or ‘correct’ account of human rights. Griffin displays this when he says, ‘There are several
feasible alternatives to the personhood account. For example, there is the personhood account
expanded to include certain potential persons such as infants, there is the basic need account, there
is @ more pluralist account than mine that includes other goods in addition to those of normative
agency, and so on. Any of these competing accounts could be adopted, though, | am claiming, with
less benefit...the objection is largely practical: they do not give us the beneficial determinateness of
sense we greatly need’, in Griffin, 2012, pp. 8-9.

?® Griffin, 2008, p. 33.
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enough reason to adopt his theory and restrict all human rights to protections of
personhood. But if personhood is shown not to be the guiding ideal of human rights
practice, then we risk producing a greatly undernourished account of human rights
that arbitrarily restricts its normative scope. | believe Griffin’s account is prey to such

an objection. To show this, consider the basic steps in Griffin’s argument:

(1) Personhood is an essential part of human nature, deemed important by all
human beings. It is what matters about being human and is crucial to human

dignity.

(2) Human rights are those universal moral rights that have been championed since

the Middle Ages, whose purpose is to protect our essential human dignity.

(3) A large number of the most popular human rights found in the Universal
Declaration of Human Rights can be shown to directly or indirectly contribute to
the protection of an individual’s personhood (conceived by Griffin as normative

agency).

Therefore,

(4) Normative agency ought to be the sole justification for all human rights.

But what if we find that some human rights with a strong pedigree in the

liberal tradition do not directly relate to normative agency? One often cited example
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of such a right is the right not to be tortured. Torture does indeed deprive people of
their agency, but one of the most intuitive reasons to oppose torture is not agency-
based, but rather, the more primal fact that torture inflicts excessive pain and
suffering. Suppose we were to take jailed prisoners and routinely subject them to
arbitrary torture, not torture for the purpose of extracting information or influencing
them to behave in a certain way. Such a policy would be horrific because it is
barbaric; it inflicts pain with no purpose. But under Griffin’s account the justification
for a right not to be tortured can only be due to its effect on normative agency, not
pain. Can we make the case that in the situation just described the prisoner’s
normative agency is threatened? Of course, since agency involves choosing what one
would want to do if given the option. The prisoner would presumably have chosen
not to be tortured; therefore his torturers are depriving him of agency. But this
would be a very permissive account of agency, since there are many things we must
do that we would prefer not to, yet that does not render them all instances of
human rights violations. Moreover, it seems superfluous to reference agency in this
instance, since the primary interest at stake here seems to be one of avoiding the
unnecessary pain and suffering inflicted. The additional knowledge that torture
deprives the prisoner of agency does not seem as significant to our judgment about
protecting a right against being tortured in this way.

This argument is not meant to imply that we should be unmoved morally by
the agency-deprivation effects of torture. It simply says that agency will not in every
case explain our reasons to oppose it. The worst forms of torture can be opposed for
the same reason that we make distinctions between different forms of the death

penalty: even if all death penalties are wrong, a lethal injection might plausibly be
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considered far more humane than being tied to a horse and dragged through the
streets, because the latter inflicts more suffering and humiliation.

Why then, according to the personhood account, should we ignore the pain-
effect of torture and only focus on its agency-depriving effects? Griffin has a simple
answer here. His theory does not have to deny that the pain inflicted by torture
contributes to its moral wrongness. In fact, Griffin can allow that it probably is the
case that the moral wrongness of torture is a combination of both its agency-
deprivation and pain-infliction effects. The personhood account only suggests that
when deciding whether or not torture is a matter of human rights we should reduce
our focus to exclusively its effect on agency. In other words, human rights are not
meant to cover all kinds of moral wrong. Physical suffering is not unique to human
beings, since animals are capable of experiencing pain and cruelty, but only humans
have the capacity for agency, thus human rights should only focus on agency. For
Griffin, human rights only come into play when some aspect of our bare status as
normative agents is at threat, as normative agency delineates the special territory of
being human. If we bring pain or suffering into the equation as well, we are losing
the special focus of human rights on human beings. But is this a sufficient reason to
ignore the pain-infliction effects of torture, which, as has just been shown, may
independently provide good arguments on its own against forms of violent torture?

Since Griffin rejects the naturalistic project of seeing human rights as truth-
bearing objects that reflect cosmic moral laws, he can respond again that his is only
a ‘theory of best fit’. It is irrelevant that there are other reasons to support the moral
wrongness of being tortured; we should defer to personhood as the sole ground for

human rights, not because it is the only reason to support those rights, but because
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it offers us the precision that is so sorely lacking in current human rights theory.
Furthermore, personhood is also generally agreed to be an important facet of
human nature by all humans and is broad enough to cover most of the important
rights we want to endorse in the UDHR anyway. Since there is, for Griffin, no single
truth to be found about human rights,?” we have good pragmatic reasons as
theorists to opt for personhood, as it boasts both explanatory power and a non-
contingent basis for human rights that gels with the Enlightenment tradition whence
human rights sprouted. Moreover, personhood is broad enough to be a common
denominator for many of the human rights found in the UDHR; suffering or pain
cannot explain why we should have rights to free expression or rights to vote, but
agency can. So agency has more explanatory power — it can cover more rights than
suffering. Again, we have a ‘theory of best fit" motive to plump for the personhood
theory.

However, there is a danger with this line of argument. We should worry here
about Griffin’s tendency to mistake resemblance for fidelity. It is not sufficient for
Griffin to satisfy the fidelity requirement by showing that a good number of human
rights in the UDHR happen to overlap with the rights endorsed by the personhood
account, as this would not show that personhood is in fact the value that underpins
all human rights found in the UDHR. Overlap is not fidelity. Just because many rights
listed in the UDHR indirectly promote or support personhood does not mean that an
individual’s personhood interests are doing all of the justificatory work in the

argument for that right’s existence. We might have other societally based reasons

%7 Griffin, 2012, p. 12.
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for these rights existing in human rights practice. Although overlap is one good way
of showing that one’s theory accords with current human rights practice, it does not
mean that the practice is not motivated by other, additional concerns. It might be
that promoting or protecting agency plays a significant role in justifying certain basic
human rights — but the intents of human rights practice could still stretch beyond
this remit without suddenly making the practice incoherent. Moreover, Griffin’s
conception of personhood is very broad, so it is not surprising that some link can be
made between many human rights found on conventional lists and the permissive
interpretation of normative agency taken by Griffin. Hence, even though the
promotion of agency is a common feature of human rights, we should be reluctant
to make this value definitive of the scope of the entire concept.

The way in which theorists attempt to narrow or partition off human rights
practice is crucial, since once we make a claim such as ‘all rights are based on an
individual’s personhood alone’, we may be led to reject many potential new rights
simply because of this insistence that normative agency is the only acceptable basis
for human rights. So for theorists, interpreting the aims and ideals of human rights
practice is crucial, especially if it causes us to discard potential rights that could easily
be assimilated into the practice without compromising “human rights” as a distinct
and valuable normative concept. Supporting good rights for the wrong reasons may
sound harmless enough, but Griffin’s account could also lead us to reject some
prospective human rights for the wrong reasons, or at least it could lead us to reject
rights for reasons that are arbitrary and alien to the ideals that motivate human

rights practice.

89



One way of failing to show fidelity is through inaccuracy, i.e. through
identifying human rights practice as something it is empirically not. Another way of
failing the Fidelity Requirement is through inadequacy: that is, through ignoring
salient aspects of the modern practice that ought to shape one’s view on the nature
of human rights. | argue that Griffin here is guilty of both in different respects. He is
not wrong to identify some elements of the natural rights ideal residing within the
modern concept of human rights — but he is wrong that the philosophical tenets of

natural rights should serve as our basis for all of human rights practice.

A Pluralistic Alternative?

One alternative to the personhood account is to replace Griffin’s narrow monist
account of the interests human rights ought to protect with a more inclusive pluralist
one, as endorsed by John Tasioulas. A pluralist account can maintain that human
rights must be derived from humanity alone but can also maintain that human rights
are grounded in a plurality of interests, including but not limited to agency, freedom
and basic human needs, all of which should be incorporated into a broader account
of humanity to reflect a broader grounds for justifying human rights.?®

A pluralist account offers several solutions to the problems identified with
Griffin’s personhood account. It avoids the awkwardness of linking all rights to
normative agency, since it is able to ground modern human rights directly in the
interest they protect. A right to education, for instance, can be grounded simply in

an individual’s interest of being educated. A right against discrimination can be

*® The most prominent support for a pluralist account of human rights can be found in Tasioulas, John,
‘Towards a Philosophy of Human Rights’, Current Legal Problems, Vol. 65, No. 1, 2012b, p. 26, and
Tasioulas, John, ‘Taking Rights out of Human Rights’, Ethics, Vol. 120, No. 4, July 2010, pp. 662—-666.
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argued because of the insult of being discriminated against, rather than needing to
make the empirical claim Griffin does that discrimination might somehow prevent
one living a life of bare normative agency, a claim which critics of Griffin’s
personhood view have frequently argued against.

But the pluralistic account faces a problem that Griffin’s personhood theory
was constructed to rectify: it does not offer much determinacy about what makes
human rights special. The key advantage of Griffin’s personhood account is its ability
to explain what specific kinds of goods human rights protect; they are protections of
personhood. The pluralist account, by broadening to include all interests, fails to say
anything concrete regarding what makes human rights separate from other kinds of
moral rights that are not human rights. For example, consider a moral right not to be
yelled at in the street, or pinched or cheated in a game of cards.”’ These are all
different kinds of interests that we would not typically make the subject of human
rights. Why not? Because the interest is relatively trivial. An interest in not being
pinched is clearly not as important as an interest in not being tortured. But that does
not diminish the importance of my interest in not being pinched. It is still a moral
right | have in virtue of being human. Under Griffin’s personhood account, we have
an easy answer to this: not being pinched or yelled at in the street are important
moral rights, but they do not threaten one’s bare standing as a normative agent, so
they are not human rights. The pluralist account cannot make such a move, since it
accepts that human rights are not tethered to one kind of interest. The pluralist

account instead opts for the strategy of defining human rights not on the kinds of

*° The example of the right not to be pinched is mentioned in Tasioulas, John, ‘On the Nature of
Human Rights’ in Ernst, Gerhard and Heilinger, Jan-Christoph (eds.), The Philosophy of Human Rights:
Contemporary Controversies, Berlin: De Gruyter, 2012, p. 45.
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interests they protect but on the importance of those interests. Therefore, we can
discount the right to not be pinched or yelled at because both fail to reach the
appropriate ‘threshold of importance’ that a right must reach in order to become a
human right.*® So in a pluralist account, for any good to become recognised as a
human right, it must be (a) derived from humanity alone and (b) cross a threshold of
importance. But this leaves us with an open question: how do we decide what the
threshold of importance for a human right should be?

Let us return to the right not to be pinched. Clearly, this is an important right
for anyone to possess. To have it repeatedly violated would be more than a
nuisance. Incessant infringements of any seemingly trivial right could become
gravely debilitating if they were violated frequently enough. That being the case, on
what grounds should we reject the right not to be pinched from the Universal
Declaration or any international treaty of human rights? One potential answer by the
pluralists would be to say that human rights are typically rights addressed to
institutions. Human rights are those rights possessed in virtue of our humanity which
also justify government action, or which we believe are minimal requirements for
state legitimacy, for which we feel justified in lobbying, pressuring or assisting other
institutions in reforming themselves to secure the right for as many people as
possible. This view would require us to show fidelity not only to the ideals of human
rights but also to the unique role they serve in domestic and international practice.
But such a step cannot be taken by Tasioulas’s pluralist account, since it would be

tantamount to accepting the fact that one of the existence conditions of a human

30 Mayr, 2012, p. 85. A threshold objection of this kind is also raised in Raz, Joseph, ‘Human Rights
without Foundations’, in Besson, Samantha and Tasioulas, John (eds.), The Philosophy of International
Law, Oxford: Oxford University Press, 2010b, p. 326.
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right is its suitability for playing a role in domestic and international politics, meaning
that they are not justified on the basis of humanity alone. It also inevitably leaves us
with human rights that could only exist in relation to certain modern systems of
government, which compromises the Orthodox View that human rights are non-
contingent.

This leaves pluralist accounts with the puzzle of the threshold problem, as
they must specify why some important rights are human rights whilst others are not.
There seems to be no principled way to escape the threshold objection without
making reference to human rights’ political function,*’ but this concession would
mean human rights are not possessed in virtue of our humanity alone. Alternatively,
a pluralist account could just bite the bullet and accept that a right not to be pinched
is in fact worthy of being a human right because of its universal importance, but this
forfeits any claim to fidelity, since the resulting extensive list of human rights would
not remotely resemble the international practice of human rights.

Both Griffin’s monist version and the pluralist version of the Modern
Orthodox View seem to suffer from an insistence on deriving human rights purely
from individuals’ humanity. Both positions run into difficulties when trying to
account for the various kinds of human rights that are supported in human rights
practice. This insistence, | maintain, prompts two objections of the Modern
Orthodox View: the Insufficiency Objection and the Irrelevance Objection. | begin

with the Insufficiency Objection.

* This argument is also made with regards to the threshold problem in Mayr, 2012, p. 85.
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11l. OBJECTION 1: THE INSUFFICIENCY OBJECTION

We have seen how the personhood theory leads us to defend certain human rights
for singular reasons that may not reflect the varied ethical values we find invoked
when human rights are argued for in the practice. Meanwhile, the pluralist view fails
because it does not specify what makes human rights distinct from other universal
moral rights unless it ties human rights to their modern institutional functions, which
compromises the Orthodox notion that human rights are derived from humanity
alone.

| believe these difficulties reflect a deeper problem with the Modern
Orthodox View (and all Orthodox views) in that it only permits the human rights we
find used in practice to be justified on the basis of their individual benefit to the
specific right-holder. There is an unspoken assumption that human rights can only be
justified on the basis of individuals possessing a strong interest in the particular
entitlement at stake, be it the right to vote, the right to free expression or the right
to fair trial. But that assumption is made purely on the basis that the human rights
practice is justified in the same way as the philosophical practice of justifying
universal moral rights, yet the reasoning behind such an argumentative step is rarely
explained. One cannot make this step by simply saying that possessing rights we
have in virtue of humanity alone is a genuine or even desirable normative idea. Few
would doubt that to be true. But this does not mean that such an idea can be
transplanted onto the existing practice of modern human rights without any further
explanation. That the modern practice owes a historical debt to the natural rights
tradition does not mean that human rights practice in the twenty-first century must

exhibit complete philosophical conformity with this inheritance.
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As we will now see, several of the human rights we find in practice need not
be tied to an individualistic justification, and there is good reason to doubt the
Orthodox stipulation that human rights found in practice can only be justified by
reference to universal moral rights rather than through justifications based on their

contribution to the common good.

Human Rights and the Common Good

Ensconced in the natural rights tradition, both monist and pluralist versions of the
Modern Orthodox View require that every human right must be derived from each
individual’s specific interest in possessing the object of a given human right or from a
basic equal status that all individuals share.

Theorists such as Joseph Raz have demonstrated that this individualistic
justification does not necessarily show good faith to many well-entrenched rights we
find in the modern liberal tradition, and as such, he calls this position the
‘Individualist Fallacy’.>* Raz demonstrates that many well-entrenched liberal rights

are not solely justified in virtue of their benefit to the right-holder; rather, they are

justified because benefiting the right-holder serves the common good.*

32 Raz, Joseph, ‘Rights and Politics’, Indiana Law Journal, Vol. 71, Issue 1, Article 2, 1995, p. 27.

33Ibid., pp. 31-32. The common good Raz refers to here must be distinguished from the public
interest. Raz distinguishes the common good as having three features: ‘(1) it serves the interest of
every person; (2) it serves the same interest in the case of every person; and (3) that interest is served
in a noncompetitive way. Various public goods are common goods in this sense; for example,
everyone benefits from unpolluted air...the benefit is noncompetitive (one person’s enjoyment is not
at the expense of anyone else), and it is similar in nature for everyone (all enjoy it in the same way),
since it serves the same health interest in every person’s case (though people do not necessarily
enjoy the benefit to the same degree)’. Contrast this with the public interest, which is an aggregate
calculation of all individual interests in society, i.e. something can be in the public interest even if it
does not benefit every individual. Also in Raz, 1995, p. 35.

95



Consider the right to property, one of the most sacred rights in the liberal
tradition. The right to property, Raz claims, cannot be explained by solely its benefit
to the individual. A right to property embodies both individualistic concern and the
common good. Many people in contemporary societies do not own property, but
they are not said to be lacking in some essential dignity nor is their essential
personhood undermined in some way. Perhaps we would say everyone needs some
right to a form of shelter, but that is not what is typically meant when property
rights are invoked in the liberal tradition. A right to property refers to the right not to
have one’s belongings and land confiscated arbitrarily and the right to freely own
property. Even if a person is a rich landowner and confiscating a good chunk of their
land and dividing it amongst ten other people would allow them access to shelter,
the right to own property can be invoked precisely to protect the landowner against
this type of confiscation. The point of the right to property is to allow people to own
whatever they have legally acquired without it being appropriated, chiefly because
the result of having this right trampled over has historically led to government
corruption, tyranny and overbearing intrusion into the lives of citizens. This right was
not created because all individuals have an interest in property but because
protecting one person’s property is of benefit to others who live in a property-
respecting society. As Raz explains,

My right in my property is based on my interest in having that property. But
the weight given to my interest, the degree of protection it deserves, and the
forms that protection should take are morally determined by considerations,

which transcend concern for my interest in itself. They reflect the interest of
other people in the common good of respect for property.>*

** Ibid., p. 33.
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For Raz, property is an example of a ‘framing good’,35 the existence of which
is a precondition to enjoying an adequate range of other goods in society. Framing
goods are those background conditions which define the lives people are able to live.
A property-respecting culture ‘is a good, and it is a common good, common to the
members of the society in which it is to be found’.*® Thus, we are wrong to assume
that traditionally human rights are only rights justified based on their individualistic
protection of an individual’s agency. A property-respecting culture is not the only
conceivable life through which one could possess bare agency:

The fact that private property is a framing good allows that there could be
decent and flourishing societies without private property — societies in which
only goods which do not presuppose private property exist (most of them
different from goods available to us) — but that such goods could be sufficient
for people’s weII—being.37

The same might be said of protecting my right to free expression. It is not
that my interest in speaking my mind is so great that | cannot live a minimally good
life without it, nor is it because | will be so deprived of agency without it that | suffer
some intolerable indignity. Part of the justification may refer to these things. But
part of the justification is also that protecting people’s free expression and giving
them channels through which to communicate their views is the best route to
producing a government that pays attention to the views of its citizens and that
attempts to govern in the common interest of the people.

This example shows that even the most entrenched liberal rights are not

based simply on ordinary moral reasoning from an individual’s human interest in
y Y

** Ibid., p. 37.
* Ibid.
* Ibid.

97



having access to the object of that right. This idea does not discount the fact that
some universal moral rights do exist that may be justified solely on the basis of their
benefit to the individual right-holder. The human right to life, for example, can be
justified solely based on each individual’s interest in not being murdered. But this
kind of justification is not a necessary truth about contemporary human rights as
they are invoked in legal and political discourse.
Moreover, the idea that human rights have multiple justifications beyond the
individual’s interest in having them gels with certain features of human rights
practice — so it better meets the fidelity requirement — for example, it explains why
some human rights are overridden in times of emergency, economic uncertainty or
war. In a crisis there are times in which other concerns for the common good may
outweigh certain, but not all, individual human rights. This strategy for justifying
human rights is termed the ‘pluralistic justificatory methodology’ ** by Allen
Buchanan (not to be confused with Tasioulas’s idea that human rights serve
pluralistic interests). Buchanan observes of current human rights practice that
Sound arguments for having various international legal human rights can
appeal to the need to achieve efficient fulfilment of imperfect duties and to
the need to secure morally important public goods, and can invoke the moral
importance of the interests of large numbers of persons, not just those of the
right-holder.*

Therefore, this argument suggests that seeing all human rights we find in

contemporary practice as deriving from every individual’s humanity alone is

8 Buchanan, Allen, The Heart of Human Rights, Oxford: Oxford University Press, 2013, p. 43.
39 .
lbid., p. 276.
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insufficient at fully capturing the scope of human rights practice. Hence, | call this
the Insufficiency Objection.
Buchanan refers to the fact that Orthodox theorists have tended to assume

what he calls the ‘Mirroring View’*

of human rights, being the notion that the
human rights we find in international practice ‘must appeal to an antecedently
existing, corresponding moral right’.*! Buchanan is sceptical that many of the rights
we find in conventional lists of international legal human rights can be sufficiently
justified simply by referring to a pre-existing universal moral right to that good. He
cites the right to democratic government, rights to free expression, rights to health
and a right to due process all as examples of international legal human rights that
‘cannot be justified by appeal to corresponding moral rights, because there are no
moral rights that have the extensive scope of the legal rights’.*? (‘Scope’ here refers
to the duties correlated with these rights.)

Consider a right to political participation. We have reasons to be sceptical
about the Orthodox claim that this right, too, must be justified solely based on the
personal benefit of voting to every individual. A Modern Orthodox View such as

Griffin’s might contend that voting is an essential part of what it means to have

normative agency, because it gives one the autonomy to live under laws of one’s

*|bid., pp. 50-51.

4 Ibid., p. 52. See also p. 61, in which Buchanan outlines the extensive requirements that a right to
health would require: ‘Protecting and promoting an individual’s interest in health will require large-
scale social investment for the provision of public goods such as “herd-immunity” to infectious
diseases through vaccination programs and, given the negative effects on health that certain social
inequalities appear to produce, most likely large-scale social reforms as well. Further, such policies
will involve restrictions on the liberty of many individuals. No individual’s interest in health is morally
sufficient to justify the great costs that such large-scale policies entail and the significant restrictions
on many individuals’ liberty that they would inevitably require. If there is a moral right to health, it is
narrower in scope — it has a less extensive set of correlative duties — than a reasonable legal right to
health’.
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own choosing. But it is far from evident that voting gives any single person actual
autonomy over their government. Subsuming into normative agency the act of
placing a vote in a ballot box once every four years would rely on a very broad idea
of bare agency. Suppose as a voter, my favoured political party never wins a single
election. Does this mean | have lesser agency because | do not live under the laws of
which | have individually approved? Such a conclusion would undermine the link
between voting and agency, since now we are simply linking agency with always
being able to live under laws of one’s own choosing, which would be unlikely even if
one’s favoured party won every election. Moreover, linking voting to agency implies
that no one who existed prior to the age of democracy possessed bare status as a
normative agent, which is also an audacious empirical claim. Suppose | live under the
rule of a benevolent dictator whose every policy happens to coincide with that which
| would have chosen myself. Would | fail to be able to pursue a minimally good life
merely because | did not have the chance to choose this myself? That conclusion
seems unlikely and puts a great weight on the individual justification of living under
circumstances of one’s own choosing. Even in a democracy, people live under
circumstances that are not of their own choosing, and we do not say they are
significantly deprived of agency.

A pluralist Orthodox strategy is not much help either in justifying the case to
a right to democracy. A supporter of that view may argue that there is some
inherent interest in the act of political participation itself. But it is hard to see what
this might be — the pleasures of voting in and of themselves do not seem enough to
warrant being granted a say in the laws that affect every other citizen. Alternatively,

some democratic theorists have attempted to link voting to a fundamental right to
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equal respect, though having an opportunity to eject one’s government every four or
five years relies on a somewhat paltry notion of respect, especially considering that
one’s vote is very unlikely to lead to a change in policy or additional representation
for her views.

It is quite common instead that when asked to justify a right to vote, we talk
about the beneficial effects for society in being able to remove their own
government periodically, or the benefit of peaceful transition of power, or the
benefits of a society in which everyone has the opportunity to have an effect on
political outcomes, or the greater likelihood that a government will act for the
people if it is chosen by the people, and we may point to the relative internal
stability and peace experienced in liberal democracies. These benefits are, of course,
likely to serve the individual right-holders who possess a right to vote, and to that
extent the right is grounded in individualistic interests. But, crucially, that right is not
generated simply because of the benefit to every individual. The benefit to the
individual who votes might be part of the justification, but it is not sufficient to
generate a right to vote in periodic elections.®® It requires reference to the interests
of others to make its case as well. This is why it is not generally seen as a violation of
human rights when children or the mentally impaired are denied voting rights. We
generally believe that both (a) there may be good societal reasons for denying
certain people the legal right to vote and (b) those excluded groups are still capable

of living a dignified life without such a right (as opposed, say, to having one’s right to

* Some theorists are tempted to claim that the right to vote is in fact a derived right based on
practical considerations from a more general right, e.g. a right to autonomy. | reject this view and
discuss objections to the derivation strategy later in the chapter.
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not be subjected to periodic torture violated, which is an indignity for anyone who
suffers from it).

The argument here, that human rights may require justification beyond an
individual’s interest in having that right, swims against the current of one pervasive
view that defines rights as being ‘trumps’ over the common good.** This view of
‘rights as trumps’, according to Raz, points to a fallacy in the liberal tradition of
philosophy, which maintains a hard separation between fundamental individualistic
rights and social goals. The Individualist Fallacy states that individual rights cannot
make reference to the common good in their justification, since individual rights are
seen to be ‘by their very nature a way of protecting individual interest against the
interests or claims of the public or collectivity, or against whatever reasons there are
to promote the general good’.*

The Individualist Fallacy is hard to resist, particularly in the case of human
rights. This is because it seems to gel with the natural rights of the eighteenth
century, which were an attempt to offer a strong defence of the individual against
the overwhelming might of the state. Many individual rights have also arisen from
our direct experience with the worst manifestations of unchecked power. We have
learnt about the necessity of protecting the individual through our direct experience

of tyranny, or what Michael Ignatieff calls the ‘testimony of fear’.*® Many horrific

4 Dworkin, Ronald, ‘Rights as Trumps’, in Waldron, Jeremy (ed.), Theories of Rights, Oxford: Oxford
University Press, 1984, pp. 153-167.

> Raz, 1995, pp. 31-32. This view of rights has been popularised by structural or functional accounts
of rights, such as those of Dworkin, who takes rights to be equivalent to ‘trumps’ against utilitarian
aims of securing the greatest good for the greatest number. Moreover, Robert Nozick sees rights as
similar kinds of side-constraints. See Dworkin, 1984, pp. 153-167; Nozick, Robert, Anarchy, State and
Utopia, New York: Basic Books, 1974, pp. 28-33.

a6 Ignatieff, Michael, Human Rights as Politics and Idolatry, Oxford: Princeton University Press, 2001,
p. 80.
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policies have been justified with misguided or deceitful gestures toward the
common good — the good of the nation, the good of fulfilling the communist vision
of utopia, the good of retaining racial purity — all have served as justifications for
governments to imprison, silence and even annihilate their own citizens. Natural
rights found their original force in serving as a repudiation of the worst
manifestations of unchecked power, and the only way to do this is to have an
individualist defence, since anything else will imply that rights can be easily trumped
if the benefits to the common good are high enough. Only if individuals have rights
that are purely justified by concerns of that individual can we retain this vision of
rights as the moral bulwark against bullying and tyranny.

The Individualist Fallacy is also, as Raz argues, a confrontational view of
rights, one that ties rights inextricably to protections of the private sphere which do
not concern the public interests, and reflects the attempt of Orthodox supporters to
demarcate the areas of the moral and the political.*’ This demarcation relies on the
logic that ‘promoting the public interest is the stuff of politics. Therefore, rights are
outside politics’.*® Maintaining this antagonism between rights and politics sustains
the idea that human rights are tied to the morally essential, whilst politics is merely
about resolution of conflicts of interest. However, once we permit the common good
into our justifications of rights, we see that, as in the case of a right to property or a

right to vote in periodic elections, rights serve an inherently political function,

* Raz, 1995, p. 32.
*® Ibid., p. 35.
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namely ‘mobilising and coordinating the population to protect and promote

interests which are common to all’.*°

Human Rights as Prioritising Devices

There is a question here as to whether we should interpret the modern human rights
we find in the practice not as solely fundamental moral rights, but as rights which
are possessed as part of directing the action of political authority and society
towards the common good, thus rendering them as contextual claims that emerge
during different circumstances rather than as pre-existing moral rights that exist for
all human beings across time. A great deal rests on this question of whether human
rights in practice ought to reflect the kind of universal moral rights that we find
expressed in the concept of natural rights. If we decide to restrict the practice to
only those human rights for which there is a corollary universal moral right, this will
drastically affect whether we choose to accommodate or dismiss more novel rights
emerging through the work of activists and international organisations.

One putative human right that would hinge greatly on the answer to this
qguestion is the right to a healthy environment, one of several recently proposed
third-generation human rights.>® The plight of the environment has been the source

of considerable political activism in the twenty-first century, and it has become one

* Ibid., p. 36.

>0 Third-generation rights have also been called ‘solidarity rights’ because of their presupposing of a
community of states through which only coordinated action will secure the right. See Wellman, Carl,
‘Solidarity, the Individual and Human Rights’, Human Rights Quarterly, Vol. 22, No. 3, August, 2000,
pp. 639-657. The third generation of rights, which include the right to international development, the
right to peace and the right to a healthy environment, arguably developed following the emergence
of a global community in which nation-states have recognised their growing interdependence
following the establishment of regulatory international bodies such as the European Union and the
United Nations.
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of the newest priorities for political actors, including domestic governments, NGOs
and corporations, all of which require coordinated effort for improving
environmental conditions. The right to a healthy or adequate environment is also a
recent emergence in international documents, as found in Article 24 of the 1981
African Charter on Human and Peoples’ Rights, which states, ‘All peoples have the
right to a general satisfactory environment favourable to their development’.”! It is
also mentioned in Article 11 of the Additional Protocol to the American Convention
on Human Rights in the Area of Economic, Social and Cultural Rights of 1988, which
stipulates, ‘Everyone shall have the right to live in a healthy environment’.”?
Moreover, the General Assembly in 1982 adopted the World Charter for Nature,
whose first principle states: ‘[n]ature shall be respected and its essential processes
shall not be impaired’.>® Although such a right is yet to be included in the Universal
Declaration of Human Rights, environmental rights have acquired a level of political
traction and are conceivable candidates for future inclusion in international lists of
human rights.

Is the right to a healthy environment possessed simply in virtue of being
human? Under Griffin’s personhood account, we would have to show that access to

a healthy environment is linked to one of the components of normative agency:

autonomy, liberty or minimal provision. Let us examine minimal provision —we could

> African Charter on Human and Peoples’ Rights, adopted 27 June 1981, O.A.U. Doc. CAB/LEG/67/3
Rev. 5 (entered into force 21 October 1986), <http://www.achpr.org/instruments/achpr/#a24>,
[Accessed 1 June 2015].

> Additional Protocol to the American Convention on Human Rights in the Area of Economic, Social
and Cultural Rights (Protocol of San Salvador), opened for signature 17 November 1988, 0.A.S.T.S.
No. 69, <http://www.oas.org/juridico/english/treaties/a-52.html>, [Accessed 1 June 2015].

> World Charter for Nature, (adopted 28 October 1982), G.A. Res. 37/7 (Annex) U.N. GAOR, 37" Sess.,
Supp. No. 51, at 17, U.N. Doc. A/37/51, 1982,
<http://www.un.org/documents/ga/res/37/a37r007.htm>, [Accessed 1 June 2015].
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say that all humans need the minimal requirements of a basic environment in which
to live. People need clean air to breathe, natural vegetation for basic resources and
fertile land on which to build and grow food. But this list is not exhaustive of the
demands made by those who pressure for a healthy environment; environmental
activists do not make any claims that what they are defending are minimal
requirements of agency. Consider the wide-ranging goals that are subsumed within
environmental rights — the preservation of certain species at threat from overfishing
or whaling or melting ice caps, the protection of natural beauty from the threat of
deforestation or the right to preserve access to open spaces and wildlife against the
threat of rampant urbanisation. In these cases, the good in question is not one of an
imminent threat to our minimal level of agency but one of continued access to
important goods for future generations. The preservation of such goods, whilst
arguably very important, is not necessary to protect our status as bare normative
agents. A right to a healthy environment then, is a complex demand, encompassing a
wide range of ideas about moving towards the common good. Does this make the
environment an unsuitable candidate for a human right because it does not pose an
imminent danger to all individuals in the same way that a threat to agency does?
Griffin may argue that we have devised a far too narrow construal of agency
and that many of the benefits of having a healthy environment do in fact protect
minimal agency. If we lose our natural environment, many worthwhile forms of life
will be eliminated, especially if the natural world is in an irreparably damaged state.
For this reason, the environment must demand our protection. A healthy
environment maximises one’s chances for living as a normative agent, since it

provides access to a range of meaningful forms of life that would be hindered were
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the environment to be deprived of, say, its natural beauty and wildlife. But now this
argument relies on such an inclusive form of normative agency that it makes Griffin’s
claims for the minimalism of his account seem suspect. It raises the suspicion that
human rights actually exist to protect as wide a range of forms of the good as
possible. Therefore, arguing that all of the demands made by environmental rights
can be interpreted as protections of minimal personhood is disingenuous, unless one
conceives of personhood as such an extensive requirement that it loses the
determinacy that made personhood so attractive in the first place.

A pluralist Modern Orthodox View may be able to survive this critique. A
pluralist account could simply cite that all humans have interest in access to a
healthy environment, and say this alone is strong enough to generate a moral right
to it. But the duties linked to this right require a significant infrastructure and
mechanisms of provision that make it unlikely for a right to a healthy environment to
make sense prior to the existence of modern institutions or the technology to invest
in alternative cleaner energy sources.

A pluralist version of the Modern Orthodox View also would struggle to
accommodate the fact that environmental rights are not defended simply because of
their link to an individualistic interest. They are supported because they will preserve
certain areas of natural beauty for future generations. Depending on decisions we
make now about our priorities, future generations may or may not have access to
the rich natural landscape that we are able to enjoy now. If we make the choices
that lead to the destruction of the rainforest or idyllic natural views or if we
exterminate certain species, it would be wrong to say that those future generations

will now lack conditions of a minimally decent life because they lack access to these
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features of the environment. For one thing, they may not even consider their lives in
any sense deprived if they have had no experience of a better alternative in the first
place. The argument for future generations deserving a healthy and rich
environment is based on a notion that we have a responsibility to preserve and
protect something we find meaningful. It is not a condition of a minimally good life
to have access to natural areas of beauty, but there might still be a human right to
not be deprived of beauty if its protection is within human control.

My aim here is not to defend the inclusion of a right to a healthy
environment. It is rather to show that if it is evident that certain well-entrenched
rights in the liberal tradition are defended on the basis of their contribution to the
common good, rather than the interests of the individuals who possess those rights,
then it is doubtful that Orthodox theorists can refuse to acknowledge potential new
rights on the basis that they do not conform with individually justified rights
possessed simply in virtue of our humanity. Some international legal human rights
require a reorientation of our priorities from one set of goods to another. A right to a
healthy environment is not merely an object of interpersonal morality to be added
to our current stock of human rights. It is a competitive claim that seeks to reorient
the priorities of a diverse set of actors, including corporations, political institutions
and global international bodies. Moreover, it is a demand that requires actions on a
global scale in order to be effective and thus presupposes the existence of corrective
institutions and centralised mechanisms that can engage in resource allocation to
curb new threats posed to the environment. The right to a healthy environment

serves not only a protective function but a prioritising function; it is not simply
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focused on how to treat human beings with dignity; rather, it encapsulates a more
aspirational question about how we might influence the future we build.

The right is not merely a demand for inclusion; it is a competitive claim
against the existing paradigm. As Bonnie Honig notes, ‘[new rights] are not just new
options to be exercised, like having more money in one’s wallet’.> The example
above also supports the argument made by Michael Freeden that ‘the exclusiveness
of the concept of rights lies not in what it protects — choice capacities or welfare —
but in its being simultaneously a prioritizing, protective and action-demanding
concept’.”®

Orthodox theorists are unable to account for this prioritising function of
human rights because of their excessive individualistic focus on deriving human
rights from human nature. Thus the Orthodox notion that human rights must be
derived solely from human nature is insufficient to explain the fact that many human
rights found in the practice are contextual demands based on struggles for attention
to certain societal problems. The problem with Griffin’s account, and by extension
other Orthodox accounts, is its attempt to reduce all rights to the kind of goods they
protect, instead of accounting for the disruptive new political demands they make.

We have now seen how a focus on individualistic interests and seeing human
rights as derived from humanity alone can be insufficient to account for the multiple

justifications for specific rights we observe in human rights practice. Now | will turn

to the Irrelevance Objection, which argues that Fidelity to Ideals embraces certain

> Honig, Bonnie, Emergency Politics: Paradox, Law, Democracy, Oxford: Princeton University Press,
2009, p. 53.

> Freeden, Michael, Rights, Buckingham: Open University Press, 1991, p. 10 (emphasis in original
text).
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philosophical commitments that are alien to human rights practice, making the

natural rights model irrelevant for judging human rights practice.

IV. OBJECTION 2: THE IRRELEVANCE OBJECTION

The Orthodox View assumes that lists of human rights strive to propose timeless
rights that exist independently of a citizen’s relationship with political authority. Yet
we have seen that such rights may represent contextual claims that arise from a
particular relationship individuals have with certain institutions, as with rights to
health care, rights to education, and rights to due process. This renders the
Orthodox claim about the ‘timelessness’ of human rights questionable, considering
these rights are claimed with the notion of a modern legal system and mechanisms
for distributing economic and social resources in mind. Thus there is good reason to
question the Modern Orthodox View supporters’ claims to the relevance of their
theory as a tool for critiquing human rights practice.

It is true that some human rights can be explained as pre-political universal
moral rights — for example, a right to life could translate as reflecting the basic moral
commandment ‘Thou shalt not kill’. These rights pertain to the fundamental
question of how individuals should treat other individuals with dignity. But this is not
the only kind of human rights demand. If we are to have an accurate analysis of
human rights that reflects their mixed historical trajectory, we must also include
those rights that have a creative function. Many second- and third-generation rights
act as action-guiding institutional standards — they seek to create the conditions in
which individuals can live more dignified lives. These rights, as Charles Beitz states,

‘represent a more ambitious assumption of responsibility for the public sphere than
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was required by the motivating concerns of classical natural rights theory’>® and as
such, they cannot be translated into reductive moral commandments that apply to
all individuals.

One might consider, for example, the right to a fair trial. Sangiovanni says of
this right, ‘One cannot impose a duty on others to secure conditions for a fair trial if
one is not relevantly subject to the legal authority of the political community in
question’.”” Thus it seems that certain rights are only activated when certain political
conditions are realised. But this makes Orthodox View proponents seem suspect
when they claim human rights are derived from ordinary moral reasoning about
human interests. A right to a fair trial is not conceivable without one being subject to
the rules of a given political authority with a legal system in the first place,’® which
makes a right to a fair trial sound more like a special right rather than a general right
that people possess independently of their relationship to a group or political
system.

One Orthodox response to this problem might be to alter the idea of
universality by, as Sangiovanni puts it, ‘fold[ing] the condition into the statement of
the right’.> In other words, change the way the right is expressed to make it sound
more like a general right. For example, we might say that, ‘One has a general right to
a [fair trial only if one is subject to the legal authority of political community in

question]’.®® But adding these kinds of clauses to contingent rights to make them

>® Beitz, 2009, p. 57.

> Sangiovanni, Andrea, ‘Beyond the Political-Orthodox Divide: The Broad View’, Forthcoming chapter
in Etinson Adam (ed.), Human Rights: Moral or Political?, Oxford University Press, 2015, p. 6.

*% Ibid.

> Ibid.

% Ibid.
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appear as general rights seems like an elusive sleight of hand, especially since the
point of general rights is that their claims ought to be able to make sense to anyone
regardless of particular historical or social conditions.

Consequently, Orthodox accounts have difficulty explaining why many rights
presuppose modern conditions such as rights to a free press, rights to a fair trial or
rights to health care and education, which presume an established legal
infrastructure, modern institutions, centralised mechanisms for distributing
resources — all of which are comparatively recent inventions on the scale of
humankind’s history. Consider the wording of the modern right to education,
expressed in Article 26(1) of the UDHR, which is very detailed in its demands:

Everyone has the right to education. Education shall be free, at least in the
elementary and fundamental stages. Elementary education shall be
compulsory. Technical and professional education shall be made generally
available and higher education shall be equally accessible to all on the basis of
merit.
The above right unashamedly refers to many distinctions that are heavily tied to
twentieth-century institutions. The distinction, for example, between elementary
and technical education and the reference to higher education are modern
distinctions that would not even be understood, let alone exist in the Middle Ages.®*
Does that disparity speak against the innate timelessness of the right to education?

Not necessarily. Even if the modern expression of the right presupposes some

contingencies, this is not to say that we cannot imagine equivalents of elementary

1| owe this argument against the timelessness of a right to education and against the Orthodox
View’s emphasis on timelessness more generally to the discussion in Raz, Joseph, ‘Human Rights in
the Emerging World Order’, Transnational Legal Theory, Vol. 1, No.1, 2010a, pp. 40—41. Raz concludes
that the ‘more plausible claim is that human rights are synchronically universal, meaning that all
people alive today have them’.
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and technical schools in Medieval Europe, or other systems that pre-date the
modern school system. An Orthodox View can say that all peoples in all periods of
history have possessed a deep interest in being educated, since education is
important for being able to function effectively in one’s own social world. However,
it is clear that the education that would have been necessary for medieval serfs
would be considerably lower than the requirements of minimal education today and
may not even include basic literacy, not only because universal literacy would have
been more difficult to provide, but because literacy may have been less necessary to
living a worthwhile life with full agency in the Middle Ages. This approach makes the
implications of human rights highly relativised, since it implies that the selfsame right
can have completely different deontic implications depending on where and when it
is made.® For example, under Griffin’s account one of the great appeals of saying
human rights derive from a basic interest in personhood is the fact that it is
supposed to offer a uniform metric of the level of well-being necessary for any
minimally worthwhile human existence. But once we allow personhood to become a
contextual concept and admit that perhaps the level of education required for
agency in Medieval Europe is much smaller than for personhood in twenty-first
century New York, we have now accepted the idea that there is an inherently social
component to personhood. Perhaps in this case Griffin might say we are only
entitled to demand the minimal level of agency that is available in our contingent
historical circumstances. It is reasonable that medieval serfs could be entitled to at

least some level of education and health provision, even if it is at a level that would

%2 This argument against Griffin also appears in Tasioulas, John, ‘Taking Rights out of Human Rights’,
Ethics, Vol. 120, No. 4, July 2010, p. 671.
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be paltry by modern standards. This interpretation also could explain why many
modern rights, such as rights to an adequate standard of living, can only exist now,
whereas they could not have existed before we had the capabilities of providing
certain welfare entitlements. Call this idea the ‘derivation strategy’, which holds that
there are only a few basic universal rights from which all other rights derive.

For Griffin, the basic universal rights are the trinity of rights that contribute to
normative agency: autonomy, liberty and minimal provision. Modern rights such as
the right to education are simply derived from these basic rights. So the right to
education would only be a right because it serves the ur-right of autonomy, of which
it is @ component. In this view, a modern right such as health care could be much
more generous than the same right in Medieval Europe. Therefore, in different
societies, living an autonomous life will require more generous provisions than in
other societies. With the distinction between basic and derived rights, we can see
that derived rights may be different, but they are linked to the same basic interests
shared by all human beings, so they represent a case of ‘universal considerations
applied to specific circumstances’.®®

But the derivation strategy creates more problems than it solves for the
Orthodox View. First, it raises the suspicion that human rights are not really derived
from human nature, since the requirements of a good such as personhood are now
highly relativised. Second, it implies that there are two tiers of human rights: actual
human rights, i.e. those that genuinely are universal and pre-political, and derived

human rights, i.e. those one possesses in virtue of belonging to their social

%% Raz, 20103, p. 41.

114



conditions. This encourages the sceptical argument that certain contingent rights
found in contemporary practice are not genuine human rights because they do not
conform to the personhood across all times and places requirement. One might be
inclined to dismiss modern rights to health care and education entirely on this basis,
resulting in an account which would be highly divergent from modern human rights
practice. Moreover, the relativisation of human interests according to one’s society
undercuts a crucial function of human rights, which is to criticise other societies. If
the requirements of personhood can be so different depending on one’s social
circumstances, this would support the idea that different nation-states could adopt
different sets of universal human rights. For example, in poorer, less educated
countries, the requirements of bare agency could be different, since one would not
need much education in order to live a dignified life given the lower threshold for
living a dignified life in that society. This conclusion runs counter to the values of the
international human rights practice that Orthodox theorists seek to reflect in their
theories, since the list of human rights found in the Universal Declaration expresses
uniform standards to which various states must conform. Therefore, the derivation
strategy leads to an Irrelevance Objection, since it holds human rights to standards
that the framers of human rights declarations did not intend, namely, the idea that
they must be timeless guarantees capable of existing independently of their
historical context.

It is easy to see the appeal of the idea that human rights are innate and that
everyone from the ancient Aztecs to twenty-first century New Yorkers has possessed
the same set of human rights. This view is appealing if human rights are only

universal moral rights, but from a glance at the human rights found in international
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law we can see that human rights practice does not even aim at timelessness. The
framers of the UDHR did not think that they were outlining rights that could have
been claimed by serfs in Medieval Europe, hence the statement by Charles Malik,
one of the framers, who noted that several economic rights were ‘rights of the
individual as a member of society’ rather than ‘rights of the individual as such’.** To
some extent Griffin also allows for this shift with the addition of his requirement of
‘practicalities’, which, as stated earlier, stipulates that human rights are tied to basic
facts about society. But Griffin is quick to add that this still allows human rights to
apply across different historical circumstances, adding that these basic facts are
‘universal’ and ‘not tied to particular times and places’,* so it is not evident that the
allowance of practicalities does much to explain the fact that several human rights
presume facts that are specific to modern liberal institutions.

In order to avoid the Irrelevance Objection, Orthodox theorists would need to
show why we have good reasons to defer to their account given that it captures a
crucial aspect of human rights practice, such that forfeiting that feature would
compromise the very ideals that the practice seeks to enshrine. But in light of the
difficulties just mentioned regarding Orthodox theorists’ attempts to maintain the
idea that human rights are ‘innate’, ‘timeless’ and possessed ‘simply in virtue of our
humanity’, it begins to look as if holding to these features is a substantive position
based on a separate concept than that found in the contemporary human rights
culture. To maintain human rights must be timeless and non-contingent regardless

of contrary evidence found in the practice suggests to Beitz that Orthodox theorists

® Quoted in Morsink, Johannes, The Universal Declaration of Human Rights: Origins, Drafting and
Intent, Philadelphia: University of Pennsylvania Press, 1999, p. 225.
® Griffin, 2008, pp. 37-39.
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are taking ‘a substantive position in political theory, not a deduction from a proper

understanding of the concept of a human right’.*® Joseph Raz also notes the rigid

nature in Griffin’s position:
There is nothing wrong in singling out the capacity for agency, or more broadly
the capacities which constitute personhood, as of special moral
significance...the problem is the absence of a convincing argument as to why
human rights practice should conform to their theories. There is no point in
criticizing current human rights practice on the ground that it does not fit the
traditional human rights ethical doctrine. Why should it?°’

It may be the case that several human rights are traced from the natural law
tradition of ‘innate’ rights, but there are other features that emerged with the
practice of human rights in the twentieth century that have shaped the course of
human rights. Several modern human rights, for example, appear to be articulated
as common goals that can only be achieved through specific institutional structures.

This may not be true of all human rights, certainly not those human rights
which are based on individualistically justified universal moral rights, but if modern
human rights practice embodies institutional rights linked to common goals also,
there is no compelling reason why we need to be faithful to one of these kinds of
rights over another. Griffin’s account relies on a very narrow interpretation of the
natural rights tradition and ignores the successive evolution that human rights have

undergone since the Enlightenment project of natural rights. The preamble to the

UDHR explicitly states that human rights represent a ‘common standard of

% Beitz, 2009, p. 57.
&7 Raz, Joseph, ‘Human Rights without Foundations’, in Besson, Samantha and Tasioulas, John (eds.),
The Philosophy of International Law, Oxford: Oxford University Press, 2010b, pp. 327-328.
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achievement’;?® this suggests a blend of both essential protections and ideal goals
that is lacking in Griffin’s account of rights as rock-bottom requirements of
interpersonal morality.

Griffin’s interpretation of the ideals underpinning human rights practice
seems to reflect a conflation of tracing the genesis of modern human rights with
tracing its ideals. It is true historically that there could be no human rights without
natural rights, but this does not translate into saying that human rights are
analogous in their scope and aims to the natural rights tradition.

In the final thesis chapter | will argue that there are in fact two kinds of
human rights within human rights practice and that this fact should induce us to
distinguish between the different ideals embodied within human rights practice,
rather than simply labelling one of these as the ‘authentic’ ideal of human rights.
First though, we must turn to find an alternative conception of human rights that can
make better sense of the broader aims and scope of the practice, and thus more
accurately elucidate the distinctive significance of human rights as a political

concept.

CONCLUSION

This chapter has argued that the Modern Orthodox View cannot sustain its
desiderata of both showing fidelity to the practice of human rights and maintaining
that human rights are possessed simply in virtue of our humanity. Through the

Insufficiency and Irrelevance Objections, we have seen how Fidelity to Ideals is

o8 Universal Declaration of Human Rights, UN Doc., (Adopted 19438),

<http://www.un.org/en/documents/udhr/index.shtml> [Accessed 1 June 2015].
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undermined by its failure to capture the multi-faceted and diverse functions of
human rights, as well as their broader pluralistic justifications. The content of human
rights does not seem to be derivable from reflecting on humanity alone. It looks as
though human rights may be better defined by the functions they play in politics
than by being seen as the timeless moral entitlements that natural rights aimed to
provide.

In the next chapter | will explore the main alternative to Fidelity to Ideals,
which is Fidelity to Function. This is a position advocated by what are known as
Political views of human rights, which argue that human rights are defined by the
unique role(s) they play in contemporary political practice rather than by the kinds of

moral interests they protect.
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4

The Practical Alternative: Fidelity to Function

Our interest is still to find an account of the nature of human rights that gives them
conceptual coherence whilst also resonating with the notion of human rights that we
find in the practice. We have found that the Modern Orthodox View is ill-equipped
for this task because it fails the Fidelity Requirement, the requirement that an
adequate theory of human rights must be faithful to the ideals of the
practice/culture of human rights. By insisting that human rights must mirror natural
rights, the Orthodox View fails to capture the multiple justifications and uses of
human rights practice, which encompass a broader set of aims than Enlightenment-
based natural rights.

This chapter outlines the most viable alternative to Fidelity to Ideals, which is
Fidelity to Function. Supporters of this idea endorse what is called a Political View of
human rights. In this view, human rights are defined by the political function they
play in regulating relations between societies. The Political View requires us to
determine the nature of human rights by asking the purposes for which the
international practice of human rights was constructed, and to which political agents
they are addressed. Unlike the Orthodox View, human rights under a Political View
are not characterised by being timeless protections of certain features of human

nature.
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| examine the predominant claims amongst supporters of a Political View that
human rights essentially function as either trumps over state sovereignty1 or triggers
of international concern.? The former view is endorsed by theorists such as Joseph
Raz and Leif Wenar, whilst the latter view is endorsed by Charles Beitz. This chapter
will begin by offering reasons to reject the trumps-over-sovereignty view, after
which much of the analysis will turn to Beitz’s ‘practical conception’® of human
rights, which currently remains the most developed version of a Political View of
human rights.

Beitz says that human rights are ‘standards for domestic institutions whose
violation is a matter of international concern’.* Although the two-level model Beitz
proposes is wide enough in scope to capture what he calls the ‘normative breadth’
of human rights practice, | reject this view for giving undue prominence to the role of
human rights in international relations at the expense of marginalizing the domestic
role of human rights as struggles for justification against unjust political orders.
Therefore, although Beitz’s practical insight is a sound one, the two-level model he
endorses should be rejected as a general description of the idea of human rights.

Beitz is correct to say that a certain unique practice that centred around
using human rights as justifications for international action originated in the post-

war era, but his model ultimately fails in its claim that this is therefore the only

! See Raz, Joseph, ‘Human Rights without Foundations’, in The Philosophy of International Law,
Besson, Samantha and Tasioulas, John (eds.), Oxford: Oxford University Press, 2010b, pp. 321-338,
and Wenar, Leif, ‘The Nature of Human Rights’ in Fgllesdal, Andreas and Pogge, Thomas (eds.), Real
World Justice: Grounds, Principles, Human Rights, and Social Institutions, Dordrecht : Springer, 2005,
pp. 285-295.

% See Beitz, Charles, The Idea of Human Rights, Oxford: Oxford University Press, 2009, p. 128.

® The full account of this approach is outlined as a part of Beitz’s two-level model of human rights;
Ibid., pp. 102-117.

* Ibid., p. 128.

> Ibid., p. 44.

121



appropriate use of the term ‘human rights’. Although | contend we should endorse
some kind of view that shows Fidelity to Function, Beitz’s two-level ‘international
concern” model is not a definitive enough function to be a good test for whether or
not any particular right is a matter of human rights. Despite the ability to justify
international concern being a common implication of human rights, we should reject
the notion that it is constitutive of their very nature. Moreover, it only describes one
element of the practice of human rights and ignores the wider aim of human rights
to provide a tool for domestic resistance against unjustifiable arrangements
perpetuated by a political authority, even when those unjustifiable arrangements do
not offer a pro tanto reason for intervention from the international community.

| also argue that rather than a single practice, there may be multiple practices
of human rights, and satisfaction of the fidelity requirement will demand that we
create an account of human rights that can separate these multiple practices whilst

still capturing what unites the broader idea of human rights as a political concept.

I. THE TURN TO A POLITICAL VIEW OF HUMAN RIGHTS

In response to the deficiencies of the Orthodox account, and following the rise to
prominence of human rights in international law and global activism, a number of
thinkers have recently devised what are known as ‘Political’ or ‘Practical’ Views of
human rights. The prominent theorists within this school are Charles Beitz, Joseph
Raz, Andrea Sangiovanni and Leif Wenar, all of whom are united not in their
endorsement of the same content or even conception of human rights, but with a
shared emphasis that human rights can only be understood with reference to the

function they serve in international relations.
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A Political View proponent chooses to eschew the natural rights foundations
of human rights and attempts to construct an account of human rights based on
observation of the specific roles these rights are intended to play in the current
international order of states. Given this focus on the purpose for which human rights
were constructed, we can say that advocates of the Political View are characterised
by showing Fidelity to Function. Its supporters are also united by a shared
disenchantment with the approach of the Orthodox View, which they believe
artificially constrains human rights according to philosophical criteria that were alien
to the ‘motivating concern’® of the framers of the UDHR in the early twentieth
century.

What are the common features that define a Political View? It begins with
the claim that human rights can only be understood ‘by examining the role or
function this concept plays within the discursive practice’.” Unlike Griffin’s and
Tasioulas’s view, Political conceptions reject the notion that the current global legal-
institutional phenomenon of human rights is an attempt to enshrine the
philosophical ideals of natural rights. Political View advocates do not necessarily
deny the potential value of that philosophical enterprise — they simply deny that it
offers a satisfactory definition of the modern concept of ‘human rights’, which they
argue operates under noticeably different parameters and ideals as a political
project. Human rights are not the application of an abstract theory; they are part of

‘a developing political and social practice which is in important respects historically

® Ibid., p. 57.
7 Beitz, Charles, ‘From Practice to Theory’, Constellations, Vol. 20, Issue 1, March 2013a, p. 29.
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novel’,® and thus when we theorise about what such a practice ought to look like, we
should be concerned with first asking what that practice attempts to do — only then
can we make serious recommendations about how such a practice ought to develop.
It is wrong simply to say that the practice we are examining and critiquing should

conform to theoretical ideals that do not match with the political purposes the

practice was constructed to achieve.

The Genesis of the Political View

The first fully articulated version of a Political View comes from John Rawls, who
made claims about the kind of role that human rights might play within an ideal
theory of justice to govern a Society of Peoples. Rawls states: ‘Human rights are a
class of rights that play a special role in a reasonable Law of Peoples: they restrict
the justifying reasons for war and its conduct, and they specify limits to a regime’s
internal autonomy’.’

This statement supports the view that human rights function as rights which
govern the behaviour of states and offer permissible reasons for outsiders to take
action against any political authority that fails to reach the standards they demand.
Human rights in this account are standards of international legitimacy, as Rawls
claims that they are ‘necessary conditions of any system of social cooperation. When
they are regularly violated, we have command by force, a slave system, and no

cooperation of any kind’.*°

® Beitz, 2009, p. 72.

? Rawls, John, The Law of Peoples, 2" edn., Cambridge, Massachusetts: Harvard University Press,
1999, p. 79.

% bid., p. 68.
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For Rawls, when human rights are violated, states forfeit their legitimate
authority to rule, and the international community is justified in taking strong
interventionary action in the form of economic sanctions or coercive military force
against such regimes."* This sets a very high threshold for human rights, and as such,
the list of human rights Rawls says are entailed by his functional account are
relatively minimal: they include only rights to life, personal property, personal liberty
(to not be enslaved or occupied and to be free in conscience and thought) and equal
treatment under the law."? All of these rights have the added advantage for Rawls of
being non-parochial, since they are not ‘peculiarly liberal or special to the Western
tradition’ > and are therefore likely to command universal assent from many
different kinds of political systems.

Beitz summarises Rawls’s position by explaining that ‘as Rawls understands
them, human rights are standards whose satisfaction guarantees a society against
external intervention and is necessary for acceptance as a cooperating member of
the Society of Peoples’.' This view, while highly influential for later advocates of a
Political View of human rights, has been subject to much criticism from such
advocates for taking too narrow a construal of the varied roles human rights play in
international practice.

For Beitz, the chief concern is that Rawls’s account unnecessarily limits the

function of human rights in a way that results in their content falling far short of the

extensive array of liberal constitutional rights we find endorsed in international

" bid., p. 80.
2 1bid., p. 65.
2 bid., p. 65.
!4 Beitz, 2009, pp. 99-100.
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human rights practice. By reducing the function of human rights to the bare

15 that

requirements of legitimacy, encompassing only those ‘egregious violations
would prompt military coercion and justify war, Rawls’s account fails to permit the
inclusion of the more generous list of social and economic freedoms enshrined in the
Universal Declaration, many of whose violation, though of serious concern, would be
generally thought to justify softer forms of international action (‘for example,
diplomatic or economic sanctions, commercial pressure, refraining from diplomatic
engagement, or providing aid to further respect for human rights’).16 This disparity
between the content of Rawls’s account and the list of human rights in the UDHR is
concerning for theorists such as Beitz and Raz, who believe that showing fidelity to
the function of human rights ought to capture their role in justifying varying degrees
of international action in contemporary practice.

In Rawls’s defence, unlike other supporters of the Political View, he does not
cite fidelity to current practice as an aim for his theory of human rights. Rawls seems
to be merely offering a way in which human rights can play a unique role as
normatively urgent claims that operate within a wider theory of justice. The
parsimonious view of human rights that his account offers is motivated by Rawls’s
desire for a neutral set of human rights that are likely to be agreed upon by most, if
not all, world states, thus achieving a high degree of compliance. For Rawls, it is
more important that the content of human rights receives universal agreement

amongst the world’s moralities and religions than it is for them to show fidelity to

any aims or motivations of the current practice of human rights — hence his omission

2 bid., p. 101.
'® Ibid., p. 101.
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of unashamedly liberal values from the list of human rights, such as a right to free
speech, a right to freedom from discrimination or a right to political participation.
Rawls seeks a list of human rights whose violation can be 'equally condemned by
both reasonable liberal peoples and decent hierarchical peoples’,"” rather than a list
that is only likely to be endorsed by modern Western democracies.

Given this valuing of actual agreement amongst states, the fairly
comprehensive list of human rights currently protected by the UDHR would be far
too extensive and far-reaching in their goals to achieve such a purpose, causing
Rawls to label many modern human rights as ‘liberal aspirations’,18 which, while
noble and perhaps demanded by a complete theory of justice, are not suitable for
the limited role he sees for human rights as a ‘special class of urgent rights’.”
Though this approach might enable Rawls to achieve his goal of providing an account
of human rights that has broad universal acceptability, his fixation on the
desideratum of universal assent amongst states leaves us with an impoverished
version of human rights that bears little relation to the multiple normative purposes
to which human rights are now employed in domestic and international politics.

Rawls’s account has therefore been altered or outright rejected by those who
advocate a broader interpretation of the functions of human rights. Although all
adherents to a Political View agree with what has been called Rawls’s ‘basic insight’*°

of defining human rights via a practical role they ought to play in politics, recent

supporters of these Political conceptions reject Rawls’s account on the grounds that

7 Rawls, 1999, pp. 79.
¥ Ibid., p. 80.

Y bid., p. 79.

2% Beitz, 2009, p. 102.
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its ‘understanding of the functions of human rights is narrower than what is found in
present international practice’”* and accept the need to offer a wider interpretation

of the function of human rights.

Broadening the Rawlsian Account

More recently it has become common for Political View supporters to broaden
Rawls’s idea of human rights while retaining the basic insight of his view that one
should examine the function human rights play in an international order of states.
Theorists such as Joseph Raz, for example, have altered Rawls’s account by
claiming that human rights should function not as minimal conditions for legitimate
social cooperation but as general ‘trumps-over-sovereignty’,?> whose violation can
warrant not only coercive military action but also a variety of less coercive measures
which may be undertaken by the international community to promote and defend

human rights.”? This allows for a generous expansion of the content of human rights,

! Ibid., p. 101.

?? See Raz 2010b for the full outline of Raz’s Political conception. Though it is Dworkin who refers to
Raz’s view as the ‘trumps-over-sovereignty classification’, in Dworkin, Ronald, Justice for Hedgehogs,
Cambridge, Massachusetts: Harvard University Press, 2011, p. 334.

> See Raz, 2010b. Raz is not always clear on precisely what degrees of action he sees as being
permissible responses to human rights violations, though Tasioulas has also interpreted Raz as
holding a ‘Broad Intervention Account’ of the kind | ascribe to him here, which claims that human
rights can provoke a range of coercive and non-coercive responses from the international community
to encourage state compliance with international treaties. See Tasioulas, John, ‘Are Human Rights
Essentially Triggers for Intervention?’, Philosophy Compass, Vol. 4, Issue 6, December 2009, pp. 943—
944. The general ‘trumps-over-sovereignty’ view also appears to be held by Leif Wenar, though unlike
Raz, Wenar specifically links the justification for overriding state sovereignty to the fact that human
rights violations represent a forfeiting of legitimacy on the part of the offending government. As
Wenar states: ‘Human rights...set the most basic standards of normative recognition for state action,
drawing a line that separates the legitimate exercise of power from official crimes of violence,
coercion, and neglect’. See Wenar, 2005, p. 288. Although Wenar and Raz are similar in that both
maintain human rights are trumps over sovereignty and justify various kinds of international action,
Raz denies that international action of the kind provoked by human rights violations is only justified
when states exceed the boundaries of legitimate action, noting that ‘not every action exceeding a
state’s legitimate authority can be a reason for interference by other states, whatever the
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enabling the Political View to better cohere with the variety of political actions that
human rights violations typically invoke in the international practice that emerged
after the Second World War.

Traditionally the principle of state sovereignty was one that allowed nations
to have complete autonomy over their internal affairs, free from outside
interference. Human rights are a method of placing a limit on that sovereign power,
and defenders of this Political View argue that it is this ability to override sovereignty
that defines the unique space human rights occupy in the universe of rights, being
the only subset of moral rights that can warrant international action such as
diplomatic and economic sanctions or military intervention. The idea of the Political
View is that human rights play a special role in disabling the authority of those states
that violate certain essential interests of citizens who live under their laws, and thus
the function of human rights is to provide a justification for outside interference in
such states.*

The trumps-over-sovereignty conception defended by Raz is regarded for its
greater fidelity to the practice of human rights, picking up where Rawls’s account fell
short. Yet a cursory glance at many prominent rights regularly found in human rights
conventions do not seem to be the kind whose violation we would ordinarily think
provides an argument for overriding sovereignty. Consider a human right to equal
pay, a human right to education or a human right to marriage. Failure to fulfil such
rights often induces states to take perhaps some degree of international action, but

hardly the kind which could be classed as overriding sovereignty. Violation of these

circumstances, just as not every moral wrongdoing by an individual can justify intervention by others
to stop or punish it’. See Raz, 2010b, p. 330.
** Raz, 2010b, pp. 330-331.
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liberal rights generally seems to provoke vocal condemnation, protest or criticism
from international organisations, but only an extremely generous notion of the
requirements of sovereignty could argue that this kind of action seriously curtailed a
state’s internal autonomy in any significant way to count as a ‘trump’ over
sovereignty. In light of this, Ronald Dworkin has said that classifying human rights as
trumps over sovereignty ‘seems to set too high a bar’.?> States that fail to provide
adequate education do not automatically forfeit their right to decide on education
policy, while states that fail to grant equal access to marriage rights, although often
criticised and subject to scrutiny, are not generally subject to actions which we
would think of as overriding sovereignty. One could of course say we should take
stronger actions to force adherence to human rights norms in these cases, but this
seems to be a substantive position that is not drawn from observation of the varied
degrees of response we find when human rights are violated in the practice. Of
course, sometimes human rights violations may prompt smaller degrees of
international response not because of any principled objection against taking
coercive action to enforce their procurement, but because it is not politically
expedient or practical to undertake such action without causing more damage and
instability than good. However, this only explains some of the reluctance to override
sovereignty when states fail to comply with human rights norms. Much of the time,
even when these pragmatic concerns are not major considerations, it is not generally
held that every failure to secure human rights will cause a state to forfeit

sovereignty. For example, we can imagine countries with poor or incompetent

> Dworkin, 2011, p. 333.
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health care provision that fail to adequately secure everyone’s right to minimal
health. Countries with superior health care policies might have reasons to promote
good policies abroad and help those states with inferior policies achieve better ones,
but again, to claim that these softer forms of international action can be construed
as examples of the international community overriding sovereignty seems to adopt
an overly generous construal of the requirements of sovereignty.

One response from the trumps-over-sovereignty supporter may be that
including a full list of liberal rights undermines the original purpose of human rights
to act as curbs on only the worst excesses of states, and unless these rights are
directed solely at states and are not strong enough to count as a reason to override
sovereignty, they ought to just be called ‘political rights’, rather than ‘human rights’.
But to embrace this position, a theorist such as Raz would have to limit his account
to only those exceptional cases where coercive force is demanded, in which case, he
backslides into Rawls’s position, identifying a much more restrictive function than
we find in human rights practice. The actual cases of coercive intervention in the
name of defending human rights have tended to be exceptional and limited,
therefore, if one wishes to show fidelity to the uses of human rights in practice, one
needs to posit a broader function that allows for various actions to be taken in the
name of human rights by various actors, including those milder forms of
international condemnation which although taken to defend human rights, are
nevertheless not defined as infringements on another state’s sovereignty.

Another problem often raised in relation to Raz’s trumps-over-sovereignty
view is that, given its emphasis on human rights as limitations of sovereignty, it

makes these rights highly dependent on the particular contingencies of the current
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international system of nation-states, ignoring the fact that, as Tasioulas reminds us,
‘human rights also constrain and guide the activities of individuals, corporations,
non-governmental organizations and regional and international organizations’.?®
Many of the more generous liberal rights conceived of in international practice leave
a great deal of openness regarding how they might be implemented and who might
be responsible for securing them, as evidenced by the fact that the framers of
international human rights documents were notably neutral on this matter. The
Preamble of the UDHR offers the vague injunction for every organ of society to
‘strive by teaching and education to promote respect for these rights and freedoms
and by progressive measures, national and international to secure their universal
and effective recognition and observance’.?’” It therefore seems that one motivated
by following the practice and not arbitrarily narrowing the role of human rights
would need to take into account that human rights do not just serve as a limit on
state sovereignty, since they invoke many other actors who can be called upon to
take on the obligations of providing them.

In fairness to Raz, he does take care to empahsise that human rights can be
held against a variety of agents, including domestic institutions, international
organisations, and even other individuals, but he also maintains that what makes
human rights distinctive as a concept is that their violation is a reason to disable

state sovereignty and justify international action against states.”® Therefore, his view

allows for the recognition of various duty-bearers responsible for complying with

% see Tasioulas, 2009, p. 942.

>’ Universal Declaration of Human Rights, UN Doc., (Adopted 19438),
<http://www.un.org/en/documents/udhr/> [Accessed 1 June 2015].

% Raz, 2010b, p. 329.
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human rights, but it remains constrained by the fact that it perceives human rights
to be inextricably linked to the function of disabling sovereignty, which makes his
account fall short of the Fidelity Requirement in the ways | have described above.
Thus if we want to capture a fuller idea of the nature of human rights in
contemporary practice, we may need to embrace a more multi-faceted set of
functions that human rights can serve. Beitz, as one of the most prominent
adherents to a Political View of human rights, has recently modified the Political
View to stretch further than trumps over sovereignty. Beitz suggests that we see
human rights as standards for domestic institutions whose violation provides a
justification not to override state sovereignty, but to trigger various forms of
international concern. | will spend the remainder of the chapter examining Beitz’s
view, which remains the most developed attempt of Political View to detail how we
might best build a model of human rights based on the practice and create an
account that is sensitive to their political function(s), and which may alleviate some
of the concerns we have found with the narrower Political conceptions outlined so

far.

Il. BEITZ’S PRACTICAL CONCEPTION

Beitz acknowledges his own debt to Rawls’s idea that ‘we might frame our
understanding of the idea of a human right by identifying the roles this idea plays
within a discursive practice’®® as our starting point for constructing a theory of
human rights. For Beitz this begins by discarding any slavish adherence to the

philosophical constraints of an Orthodox View (which he refers to as the ‘naturalistic

*° Beitz, 2009, p. 102.
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view’),*® since such conceptions tend artificially to restrict the scope of human rights
by tying them to ambiguous master values such as autonomy or personhood. Beitz
argues that Enlightenment-inspired conceptions of human rights lead theorists to
make normative recommendations for their content that are irrelevant to the
concerns of the practitioners who devised international human rights treaties. He
urges theorists instead to seek to understand the implicit normative and moral
commitments already at work in the current human rights doctrine. This follows
Rawls’s approach, for which Beitz says ‘there is no appeal to any independent
philosophical conception of a human right’ in order to explain their authority or
content.>* We proceed primarily by observing the reality of human rights as they are
used in international political life via examination of treaties and their various
‘patterns of usage’ in contemporary discourse.>? This is not just an empirical
investigation into human rights. It precisely informs the way we theorise about them
in the first place: ‘A practical approach does more than notice that a practice of
human rights exists; it claims for the practice a certain authority in guiding our
thinking about the nature of human rights’.>

A practical conception seeks to build a theory of human rights from

3% that human rights aspire to play in international

examining the ‘discursive role
society; a consideration of this role will help us to decipher the content and nature

of human rights.

*Ibid., p. 49.
* Ibid., p. 99.
*2 |bid., p. 107.
** Ibid., p. 10.
** Ibid., p. 100.
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The term ‘discursive role’, however, sounds vague, so it is worth elaborating
exactly how we can use this starting point as a basis for constructing an account of
human rights. For Beitz, to acquire a picture of the true nature of human rights, we

need to look at two components of the modern practice:*

1. Its distinctive purposes — This involves an understanding of the aspirations of
those who framed international human rights documents and the function that

human rights were devised to play in international law and treaties.

2. Its modes of action — This refers to the kinds of responses violations of human
rights typically justify. We need to know what it means to call something a ‘human
right’ and the implications of that label. That means we need to know what kinds of
political actions human rights are typically used to justify. Beitz echoes this when he
implores us to ‘try to understand the idea of human rights by asking for what kinds
of actions, in which kinds of circumstances, human rights claims are typically

understood as giving reasons’.*®

So for Beitz, examining the practice of human rights is intended to show us
the purposes for which international human rights were created and the kinds of
action that human rights are typically used to justify. This does not mean that we
start by simply observing the content of human rights lists and define human rights

from there. Obviously, not everyone will agree on a particular list of universal human

» lbid., 103—104. Beitz mentions that both of the components | outline here are ‘essential to a grasp
of the nature of human rights’.
*® Beitz, 2013a, p. 29.
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rights, which is why Beitz emphasises beginning with the function they were
constructed to fulfil. Thus, even if people disagree about the content of rights, there
may still be a shared idea regarding ‘the role of human rights in practical reasoning
about the conduct of global political life. This role defines the concept of a human

) 37

right’.

Outlining Beitz’s Account

On the account Beitz describes, modern human rights are to be taken as a sui generis
concept. Human rights in the twentieth century are a distinct political idea that arose
under unique political circumstances. For Beitz, the international practice of human
rights arose as a response to specific events in the post—Second World War period,
motivated by an urgent need to constrain the worst atrocities and instances of state
abuse towards citizens.*® This, for Beitz, serves as evidence against those Orthodox
theorists who believe that modern human rights are the philosophical inheritors of
natural rights, noting that ‘they [human rights] are not presented as principles for a
state of nature or for a generic form of society abstracted in time and space. They
are principles for the public life of global politics in a modern world’.*

In the immediate post-1948 period, events such as the Holocaust proved to
the founders of the UDHR what crimes states were capable of committing with the

cloak of national sovereignty to protect them from outside interference. The modern

* Ibid., p. 99.

*® This view is echoed by Leif Wenar, who states: ‘Human rights were meant to fill the void in the
space of moral evaluation and action that was created by the concept of state sovereignty, given that
this void had become morally intolerable. The human rights documents that were endorsed after the
war were attempts to spell out what officials should never again do to those within their territories’.
See Wenar, 2005, p. 286.

* Beitz, 2013a, p. 28.
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idea of human rights, in Beitz’s story, were devised as a solution to this ‘structural
deficiency in the system of states as it then existed’.*® This version of the human
rights origin story also accords with the version told by Michael Ignatieff, who
declares human rights to have emerged from the experience of violence and
tyranny:41
The Holocaust laid bare what the world looked like when pure tyranny was
given free rein to exploit human cruelty. Without the Holocaust, then, no
Declaration. Because of the Holocaust, no unconditional faith in the
Declaration either. The Holocaust demonstrates both the prudential necessity
of human rights and their ultimate fragility.**
For Beitz, the modern human rights practice was thus created with a specific
interference-justifying*® role in mind, allowing the international community to
intervene in other states’ domestic affairs when those states violate citizens’ urgent
interests. Beitz understands human rights to be largely about reasons for showing
‘international concern’,** and he does this through a historical argument, showing
that human rights were a unique concept devised with separate aims from their
natural rights counterparts, which were meant to be discoverable by natural reason
alone and derived from basic human needs or values, whereas the twentieth-
century project of human rights defines these rights by the function they serve in
justifying international action against other states. Unlike the idea of human rights as

trumps over sovereignty mentioned earlier though, Beitz does not maintain that

%0 Beitz, 2009, p. 129.

o Ignatieff, Michael, Human Rights as Politics and Idolatry, Oxfordshire: Princeton University Press,
2001, p. 80.

* Ibid., p. 81.

* Beitz, 2009, p. 83.

* Ibid., p. 128.
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international concern is triggered because states have forfeited their sovereign
authority when they violate human rights, thus correcting for the narrowness we
saw in the trumps-over-sovereignty account mentioned earlier.

Since the modern human rights project represents a unique concept with
discontinuous motivations from any previous incarnations of natural rights, Beitz
maintains it is ‘better to abandon philosophical preconceptions about the nature of
human rights and think of them as sui generis, as the norms of an actually existing
global practice’.*” Thus Beitz uses a historical argument mixed with a philosophical
one. Modern human rights arose at a particular point in time and exhibit enough
significant discontinuities with earlier inspirations for the concept that we do better
to discard the philosophical baggage of the earlier incarnations and discern the role
human rights currently play in domestic affairs and international relations, and see
their conceptual parameters as bound by these practical functions. For all Political
views this is a key requirement for understanding human rights, making such rights
highly contingent on features of the modern international political system.

It is worth noting here that proponents of the Political View seem to
presuppose a state system from the beginning, since they believe it constitutive of
the very nature of human rights that they perform a certain function (or set of
functions) within modern international relations. Therefore, when faced with
questions about which human rights exist, they argue that we should first ask what

purpose human rights are meant to play in the international order. They do not

begin by trying to identify an abstract foundational value such as personhood or

** Beitz, 2013a, p. 28.
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dignity that lies behind human rights and then speculate about what entitlements
ought to derive from such a value. Political View supporters claim that if one is
interested in making normative recommendations for the practice of human rights
and providing good reasons for practitioners to be constrained in the scope and
content of the human rights it endorses, it cannot be acceptable to do so on the
basis of concerns that are alien to the very intentions of the practice of human
rights. One instance of this disconnect between traditional human rights theory and
current practice is the Orthodox View’s insistence that human rights are timeless
moral precepts that individuals possess in a state of nature. The international
practice of human rights, as Beitz argues, does not even attempt to conform to such
a standard, citing human rights to political asylum, to political participation, or to
elementary education, noting that such rights ‘describe features of an acceptable
institutional environment’ and therefore cannot be said to exist in a state of
nature.’® He proceeds therefore to say that a desire to restrict the list of human
rights to achieve harmony with eighteenth-century natural rights ‘would be a
substantive position in political theory, not a deduction from a proper understanding
of the concept of a human right’.*’

Put simply, for Beitz, if one is interested in seriously illuminating the
concept of human rights as it is used in contemporary practice, one cannot simply
tack on historical requirements that do not motivate the concept as it is used today.

Beitz maintains that ‘human rights are public principles, created to do a certain kind

*® Beitz, 2009, p. 55.
* Ibid., p. 57.
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of work in the discourse of global politics’*. They are used to regulate the behaviour
of states and give justifying reasons for international concern, not to protect
universal moral rights possessed simply in virtue of humanity. Given this difference
in aim, Beitz does not think that natural rights theorists can offer good reasons why
international human rights practice ought to conform to their standards. It is
important to note that Beitz’s position does not imply that theorising about natural
rights is futile nor that the natural rights enterprise has no space in our ethical
thinking; it is rather a claim that whatever that ethical concept is, it is not the
concept of human rights that we witness being employed in international practice

today.

Beitz’s ‘International Concern' Model

Beitz calls his account of human rights a ‘two-level model’* of human rights. His
model states the following slogan for understanding human rights as they are found
in practice: ‘Human rights are standards for domestic institutions whose satisfaction
is a matter of international concern’.”

The two levels refer to the division of responsibility implied here about how
human rights are protected. The duties are split between states, which are dubbed
‘the bearers of the primary responsibilities’>" and agents in the international

community, who are appointed by Beitz as the secondary ‘guarantors’” of these

*® Ibid., p. 28.
* Ibid., p. 106.
*% |bid., p. 128.
> Ibid., p. 108.
>? |bid.
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responsibilities, whose role usually comes into play when domestic states fail in their
obligations towards citizens.

Beitz then proceeds to outline the three key elements of the two-level model
in more detail. The elements state the main features we observe in modern

international human rights practice:**

(1) Human rights protect ‘urgent individual interests’ from ‘standard threats’.
(2) Human rights apply in the first instance to states and a citizen’s political
institutions (which may include constitutions, laws, treaties, policies).
Governments are assigned the ‘first-level’ responsibilities to protect each
of their citizen’s interests, and any failure to uphold them is deemed to be
a violation on the part of the state.
(3) Human rights are matters of international concern. As such, when
domestic governments fail to protect their citizens, it falls upon ‘second-
level’ agents within the international community to hold these states to
their first-level responsibilities. Second-level agents may include
international bodies and institutions governed by human rights law, or
even certain non-state agents.
The three elements of the model discussed, for Beitz, are reflective of the concerns
that human rights were designed to alleviate, namely unchecked domestic state
sovereignty, since ‘the distinctive feature of human rights is that failures by states to
respect or protect them are reasons for an international response’.”*

It is for this reason that Beitz’s model is heavily state-centric. Although the
international community must have a place in this model (in order to intervene

when governments fail to live up to the appropriate standards), the state is the

primary bearer of obligations imposed by human rights. The state is the overriding

> The model | present in a summarised form here is outlined fully and elaborated upon in Beitz, 2009,
p. 109.
>* Beitz, 2013a, p. 33.
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provider and the highest source of authority in citizens’ lives, and this relationship
renders the state as the responsible party for securing the urgent interests of the
individuals within them. Therefore, this centrality of the state and its institutions is
what, for Beitz, marks out human rights as a philosophically distinct idea from
classical natural rights theories. To echo a distinction made by Charles Malik, human
rights embody ‘rights of the individual as a member of society’, while natural rights
dictate rights ‘of the individual as such’.>® Human rights presume a ‘more ambitious
assumption of responsibility for the public sphere’® in securing citizens’ well-being,
and therefore the relationship human rights encapsulates is specifically one of
citizens demanding from their state rather than each other.
This model reflects the fact that human rights are not only demands that
happen to create obligations on the part of states, they are demands that were
precisely constructed with the modern state system in mind. As Sangiovanni notes:
Current human rights regimes presuppose the trappings of the modern state —
a comprehensive legal system, a centralized capacity for resource extraction
and coercion, an extensive apparatus for monitoring populations and for the
provision of collective goods, and so on. Indeed, their role within this context is
to mitigate the worst consequences for human well-being likely to emerge
within political systems with precisely those features.”’

Thus there is the sense that human rights emerged as an antidote to the rise of the

nation-state and its authority over citizens’ lives. This is why Beitz chooses to call

human rights protections of urgent interests against standard threats, rather than as

>*> Quoted in Morsink, Johannes, The Universal Declaration of Human Rights: Origins, Drafting and
Intent, Philadelphia: University of Pennsylvania Press, 1999, p. 57.

>® Beitz, 2009, p. 57.

> Sangiovanni, Andrea, ‘Justice and the Priority of Politics to Morality’, Journal of Political Philosophy,
Vol. 16, No. 2, 2008, p. 153.
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protections of a particular freestanding human value such as personhood or

autonomy.

The Role of International Concern

We now understand the fundamental elements of Beitz’s view. The important slogan
emphasised by the two-level model is the notion that ‘human rights are matters of
international concern. This is what is distinctive of them, considered as a special
class of norms’.*® Beitz qualifies this by noting that, while not every human rights
violation can justify any form of intervention in another state’s affairs, all human
rights violations serve as ‘a pro tanto reason — for outside agents to take action’.”® Of
course, ‘action’ is a broad term. Beitz intentionally wants this to be the case, since in
his view ‘international concern’ encompasses the broad range of responses and
policies that we see human rights justify in political practice.

Beitz lists at least six potential actions, which he calls ‘paradigms of
implementation’, that may be covered under his definition of international concern,
including: (1) Accountability (through treaty monitoring systems), (2) Inducement
(using incentives to motivate government policies), (3) Assistance (helping develop
the legal and economic infrastructure to improve a government’s capacity to satisfy
human rights), (4) Domestic Contestation and Engagement (efforts by outsiders to

influence domestic actors by influencing their normative beliefs and capacities), (5)

Compulsion (economic sanctions and military intervention) and finally (6) External

>% Beitz, 2013a, p. 30.
> Ibid.
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Adaptation (changing policy of external actors to remove obstacles to a
government’s capacity to satisfy its people’s human rights).®

The wide range of responses human rights abuses might justify under Beitz’s
model has led his account to be dubbed by Tasioulas as an instance of a Broad
Intervention Account. This account is contrasted with a Coercive Intervention
Account, such as Rawls’s Political View found in The Law of Peoples, which
subscribes to the notion that human rights should only be those rights whose
violation would prompt direct coercive intervention, excluding the other forms of
‘soft’ action that Beitz includes in his model (where ‘soft’ actions would include
items (1)—(4) and (6) from the list above, whilst (5) would be the only case of directly
coercive action). ®* Although coercive intervention remains an ‘important
possibility’,%” for Beitz it is reserved for exceptional cases of human rights violations,

rather than for all of them.

Does Beitz’s Model Distinguish Itself from an Orthodox View?

Has Beitz proved his claim that the international practice of human rights represents
a novel project that displays a departure from the philosophical ideas of natural
rights? One could argue no. It is not enough for him simply to show that failures to
fulfil human rights generally justify certain political actions or that human rights are
generally addressed toward certain agents, such as the nation-state. These features
might be common political implications of protecting human rights, given their

perceived importance as an ethical concept, but this does not have to mean that the

% Ibid., p. 31.
®1 See Tasioulas, 2009, pp. 939-945.
%2 Beitz, 2013a, p. 31.
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only way to show fidelity to practice is to assume human rights are inherently
political by nature. An Orthodox View such as Tasioulas’s and Griffin’s (mentioned
earlier) could also allow in their accounts for Beitz’s observation that human rights
violations do indeed generally serve to justify intervention in other states’ affairs or
set standards to which nation-states should conform, without having to abandon an
understanding of human rights based on natural rights. For the Orthodox theorist,
that human rights violations act as triggers for international concern (as Beitz claims)
or trumps over sovereignty (as Raz claims), could merely be an implication of the fact
that human rights are all morally urgent rights possessed simply in virtue of our
humanity, and as such their fulfilment would be expected to take precedence over
arguments of national sovereignty or justify international action, given that a human
rights violation is a grave affront to individuals’ welfare. Human rights may just
provoke international concern because they tend to be centred around highly
important interests that global organisations have a concern in promoting and
defending. But the defender of the Orthodox View could still say that it is the nature
of the highly important interest or the ethical value at stake that defines what makes
it a human right, not the fact that violation of these interests will generally trigger
international concern.

Yet a Political View claims more than this. Beitz’s two-level model, for
example, claims that not only is the intervention-justifying role a key element of
human rights practice, but it is definitive of what it means to possess a human right
in the first place. So let us briefly make clear what divides opinion between the
Orthodox and Political views with regards to how they view the functions of human

rights:
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Orthodox View claim: Human rights are extremely important universal moral
rights. As a result, their violation may often prompt certain kinds of
government action, e.g. international intervention, foreign aid, economic

sanctions.

Political View claim: Human rights are defined precisely as just those
entitlements whose infringement prompts certain kinds of international
responses by governments, e.g. disabling sovereignty, justifying international

concern.

Here we can clearly see that the Political View places primacy on the
function of human rights, whilst the Orthodox View sees their political role as a
secondary issue. Beitz acknowledges that ‘human rights constitute a “political
doctrine” constructed for certain political purposes’.®®> Under a Political View, it is
inappropriate to simply transpose the idea of natural rights as the model for
making claims about this political doctrine, since ‘it is a mistake to identify the
objects of interest with objects that originate in one or another theoretical
project whose conception and motivation differ from those of the contemporary
practice.®® Natural rights, for Beitz, envisaged a specific set of moral rights that
each individual held against all other persons. These natural rights took their

shape under a ‘background assumption that a central problem of political life is

% Beitz, 2009, p. 99.
* Ibid., p. 72.
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the protection of personal security and liberty’®

and as such were primarily
concerned with preserving political order and security, rather than protecting

wider aspects of human well-being required of the state in the minds of the

framers of twentieth century human rights.

But we may accuse Beitz here of fetishising a particular historical context
of human rights. This context may have been the motive for creating an
international practice of human rights with reliable and efficient political
mechanisms for enforcement, but the Orthodox theorist could still state that this
simply represents the political enactment of natural rights that already existed.
For Beitz’s claim to be valid, he needs to say that nothing comparable existed
prior to the instantiation of the modern practice of human rights. Tasioulas finds
this claim wilfully ignorant of the historical ideals that preceded twentieth
century declarations of human rights, declaring his rejection of ‘the increasingly
popular view that the Universal Declaration ushered in a new concept, one
marking a radical departure from the natural rights tradition”.*® Indeed, Orthodox
View supporters such as Tasioulas can in fact claim that Beitz has not dispelled
their point at all. Even if Beitz is accurate about the historical significance of
Nazism as the impetus for constructing a global legal-institutional practice of
human rights — a proposition which is historically testable — that could be
interpreted as merely spurring on the urgent need to enshrine important natural

rights in an established international legal practice to aid in their enforcement. It

® Ibid., p. 57
&6 Tasioulas, John, ‘Towards a Philosophy of Human Rights’, Current Legal Problems, Vol. 65, No. 1,
2012b, p. 26.
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is a bolder step to say that an entirely novel concept of ‘human rights’ entered
the public consciousness as a result of the rise of the international practice,
especially given that we observe earlier incarnations of universally claimable
rights in the French Declaration of the Rights of Man and of the Citizen and

documents such as the American Declaration of Independence.

Why then, does Beitz need to sever his practical conception completely from
natural rights? If both are proclamations which require the state to respect the
universal rights of all individuals, why not directly import the assumptions of natural
rights, which represent the most developed and robust attempts we have by
theorists to make sense of this philosophical project? Beitz’s reasoning for this is that
the modern human rights project simply does not share enough of the motivations
of natural rights doctrine. Both might be concerned with the individualist protections
against the state, but the human rights project aspires to serve a particular role in
global politics. For one to cling to a natural rights theory would leave one to discard
much of what makes the modern practice of human rights distinctive. The claim is
not that elements and traces of natural rights theory cannot be found within human
rights — this would be an untenable position — but that human rights, by taking on
broader concerns, represent a larger global project than that of natural rights.

Many versions of the Orthodox View, as we know, see the uniqueness of
human rights practice to be found in the fact that human rights protect a certain
kind of ethical value, such as dignity or personhood. But Beitz claims that there is no
evidence in human rights practice to support the notion that human rights attempt

to conform to one set of basic needs or interests that can help us derive their
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content, so we must find some other function that explains their importance; he
identifies their uniqueness with the way human rights rose as a regulatory device for
states in the mid-twentieth century which justify international concern.

Beitz points to several features of human rights as evidence for this: (a) the
normative breadth and scope found in the international practice of human rights,
which Beitz denies is present in the natural rights doctrine, (b) the fact that human
rights are ‘primarily claims on institutions and other social agents — one’s own
government, in the first instance, and other states and international actors, when
one’s own government defaults’,®’ rather than being precepts of interpersonal
morality, and (c) human rights are not timeless — they assume ‘at least some of the
defining features of modernization — for example, a minimal legal system (including
a capability for enforcement), an economy that includes some form of wage labor
for at least some workers, some participation in global and cultural economic life,
and a public institutional capacity to raise revenue and provide essential collective
goods’.68 They are not, therefore, a set of a-historical moral entitlements that can be
understood independently of modern circumstances.

All this, for Beitz, implies that ‘the tendency to identify human rights with
natural rights represents a kind of unwitting philosophical dogmatism’.®® If one
cannot offer good reasons why one should conform to the parameters of natural

rights theory, one ought to defer to the parameters already contained within the

practice, which we can excavate by looking at the salient features of the practice.

%’ Beitz, 2009, p. 65.
% Ibid., p. 58.
69 Beitz, Charles, ‘What Human Rights Mean’, Daedalus, Vol. 132, No. 1, 2003, p. 38.
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lll. ASSESSING BEITZ’S CLAIM TO FIDELITY

As we have now explained, Beitz alludes to several arguments in support of the
claim that his two-level account shows fidelity to practice.

First, he points to the fact that modern human rights practice has a ‘broad
normative reach’’® compared to the natural rights model. Call this the Broad
Functions argument. Second, Beitz argues that human rights are a sui generis
project, since they serve certain unique functions in the regulation of states in
international politics, thus giving human rights a special place in ethical thought that
did not exist prior to the adoption of the UDHR in 1948. Call this the Sui Generis
argument. Third, Beitz refers to the fact that since human rights practice was a
conscious construction established in the post-war period, we should be loyal to
those who consciously constructed them and ensure human rights serve the
purposes for which they were initially devised. Call this the Original Framers’
Intentions argument.

| will separate and critique each of the three key arguments Beitz uses to
make a case for interpreting human rights as he does, i.e. as a distinct concept
governing the inter-relation between nation-states. As we proceed we will note
some overlap between these arguments.”! | argue that while the Broad Functions
and Sui Generis arguments offer compelling reasons for taking a Political View of
human rights, they do not yield the state-centric model Beitz eventually endorses

nor the idea that human rights are defined as triggers of international concern, as

7% Beitz, 2009, p. 29.

1 Beitz himself does not separate these arguments formally in the way | have here; rather, Beitz
invokes these arguments at different times throughout his book to support his rejection of Orthodox
or ‘Naturalistic’ views of human rights.
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this model fails to capture the use of human rights in domestic social and political
movements. | also reject the Original Framers’ Intentions argument as a justification
for deferring to international human rights practice, since it overly prizes one
historical impetus for human rights rather than capturing the evolving uses of human
rights since their rise to prominence in the second half of the twentieth century. The
main fault of the Political View in general is an over-emphasis on the international
dimension of human rights, which causes it to overreach. It does not capture the
versatility of human rights language or the role of human rights in domestic struggles
that do not prompt international concern.

Beitz’s view particularly suffers because of its narrow interpretation of the
history of modern human rights, which he entirely attributes to the post-war
treaties, especially what we might call the ‘UDHR moment’ after 1948. Recent
intellectual historians have offered compelling reasons for seeing the story of human
rights in the twentieth century as more complex and multi-faceted than this origin
story would suggest. | contend that given the arguments by these recent intellectual
historians, such as Samuel Moyn, we have good cause to see human rights as a
unique project, though not as the unique project Beitz does. Human rights practice is
a multi-tiered project to challenge political authority, combining elements of
pragmatism and ‘modest utopianism’. The purpose of international treaties of
human rights has not been to clarify when interference in other states is justified,
but rather to articulate a set of norms which can empower domestic citizens to claim
their own rights against unjust political orders. The ‘international concern’ element
that Beitz identifies is just one part of the wider practice of human rights. Even if

Beitz were correct that the post-UDHR moment was pivotal in the rise of the modern
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culture of human rights, we do not have sufficient reason to believe that this

moment defines the limits of the political uses of human rights as a concept.

The Broad Functions Argument

Beitz believes his ‘international concern’ view is best placed to capture what he calls
the ‘normative heterogeneity’ of human rights practice. Human rights violations
trigger a broad set of political responses and protect a ‘plurality of interests’.”” They
do not derive from a single, basic value such as dignity or personhood. Beitz’s
practical conception shows that while human rights are primarily claims directed at
states, their violation may prompt various responses from the international
community, and a practice-dependent view ought to be sensitive to this variation in
human rights practice. Human rights violations trigger a broad spectrum of ‘soft’
political responses which range from economic sanctions, withdrawal of diplomats,
provision of aid or other forms of commercial and social action.”® Beitz is keen to
retain this breadth, as is evident in his rejection of Rawls’s narrower conception of
the function of human rights mentioned above, as he argues that a ‘more expansive
understanding of function would generate a broader view of the doctrine’s
normative range’.”*

The focus instead is on the roles that human rights play, and the importance
of the ‘type’ of good to which human rights refer enables us to define human rights
based on what we want them to do. From looking at the practice of human rights,

Beitz argues that the purposes of human rights are myriad. While all human rights

7% Beitz, 2009, p. 128.
7% Ibid., p. 101.
" Ibid., p. 102.
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are intended to express the basic idea that ‘each person is a subject of global
concern’,” this does not mean that all human rights abuses prompt the same kind of
response from the domestic and international community. Human rights thus serve
different political functions: they can trigger aggressive intervention, set standards
for legitimate government and motivate reform-oriented political change.

But should identification of the multiple purposes of human rights by itself
convince us to take a Political View over the Orthodox View? It may be argued that
Orthodox views are also capable of appreciating the fact that human rights prompt
many kinds of action, and the multiple responses prompted by different human
rights violations only serve to highlight what might be called ‘secondary concerns’ of
how to implement such rights, i.e. how to fulfil their concurrent duties and
identifying the political, corporate or individual agents who bear responsibility for
provision and enforcement of human rights. Moreover, the Orthodox theorist could
claim that if human rights practice is as broad and multi-faceted as Beitz claims, this
should be an argument against adopting a Political View of human rights. Such an
argument would proceed as follows: if the functions of human rights are so
numerous and the roles human rights play are so multifarious, then Fidelity to
Function does not offer much clarity in understanding the general nature of human
rights. A Political View can only tell us how human rights are used, not what singular
nature defines them.

Tasioulas sees this as a major defect of a Political View, lamenting that

Fidelity to Function ‘treats the doctrine of human rights as something akin to the

7> Beitz, 2009, p. 1.
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Swiss army knife of international political theory...one might reasonably wonder
whether a doctrine, pressed into the service of such disparate roles, does not end up
tearing itself apart’.”® Tasioulas and other Orthodox theorists therefore seek some
kind of common denominator that can stitch human rights together but that will be
unrelated to the role they play in contemporary international relations; hence the
focus on the special fact of human rights being universal and derived from humanity
alone.

Beitz rejects the argument that an account based on the multiple functions of
human rights leaves the concept incoherent or overstretched. This is because, as we
have already seen, despite human rights playing multiple roles, Beitz ties them
together by a single broad consensus: human rights are standards for domestic
institutions whose violation is a matter of international concern.”’ This broad
function allows for human rights to provoke many different kinds of responses and
play several roles, whilst also giving us a sense that what makes human rights special
is their role in trumping sovereignty. For Beitz, this ensures that we can explain the
‘broad normative reach’’® of human rights, since, as he claims,

International human rights seek not only to protect against threats to personal
security and liberty and to guarantee some recourse against the arbitrary use
of state power, but also to protect against various social and economic dangers
and to guarantee some degree of participation in political and cultural life.”®
Although Orthodox theorists will claim that their own view can accommodate these

various roles for human rights, Beitz believes such accounts are hampered by their

’® Tasioulas, 2012b, pp. 18-19.
’7 Beitz, 2009, p. 128.

’® Ibid., p. 29

2 Ibid., p. 30.
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reliance on showing human rights to be derivable from a single set of interests (e.g.
personhood or dignity), which Beitz maintains ‘seem likely either to be too abstract
to settle disagreement about the contents of human rights doctrine or arbitrarily to
constrain the doctrine’s substantive scope’. ¥ Beitz perceives in Orthodox
conceptions an impulse to see all human rights ‘as standards of the same generic
kind’.®' But apart from a general reference to dignity in the central documents of the
practice, he claims that the practice does not attempt to show that the list of rights
it enumerates are based on one kind of special concern, and as such we ought to be
faithful to the ‘normative open-endedness we have observed in the practice’.?’ A
pluralist conception such as Tasioulas’s may claim that this is achieved by allowing
an Orthodox View to protect multiple human interests, but Beitz would claim that
this alone leaves us in the dark about how to decide the content of human rights
doctrine for which we must ‘identify the standards of judgement appropriate to the

subject-matter’,® which can only be found through understanding the centrality of

human rights as prompters of varying forms of international concern.

The Sui Generis Argument

The Sui Generis argument says that we should adopt Beitz’s model because human
rights are a novel concept. Human rights surfaced in a specific period in human
history when there emerged a new international community and with it the pressing

need to regulate the internal sovereignty of the individual states within it, thus their

% |bid., p. 138.
# Ibid.
# |bid., p. 139.
® Ibid.

155



genesis coincides with the birth of a distinct political practice.®* Unlike earlier
iterations of natural rights, were developed specifically with the idea of an
international community of states in mind and were an attempt ‘from the outset to
afford common grounds for political action to persons situated in cultures with
differing moral traditions and political values’.® The idea of a set of rights that could
regulate the actions of nation-states is a unique concept, which occupies a highly
contingent role that did not previously exist in political morality. Hence, human
rights are a sui generis concept.

This argument may immediately seem suspect. We already know that the
idea of universal rights intended to protect the integrity of individuals certainly owes
its genesis to ideas articulated in the eighteenth-century version of natural rights, i.e.
the French Declaration of the Rights of Man and of the Citizen and the United States
Bill of Rights. Moreover, it seems that even if we take Beitz’s account at face value,
his version of human rights as regulating nation-states seems to have grounding in
the natural rights ideal, since natural rights were also used to protect the interests of
the individual against the divine right of kings and overbearing sovereign authority.
In other words, even if human rights has grown into an established and multi-
faceted international practice thanks to increased global interdependence and the
rise of international organisations — the argument is that these developments simply
represent the translation of the natural rights ideal into a tangible practical force.

Thus, though the modern practice of human rights might be unique, the concept

itself is not.

¥ Ibid., p. 72.
® Ibid.
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Beitz, however, maintains that this argument cannot hold if the modern
practice enshrines norms and motivations that are entirely separate from the
historical idea of natural rights. He contends that examination of certain elements of
the practice is precisely evidence that the purpose of international human rights
practice notably distances itself from the classical natural rights project. For
example, Beitz believes that much of the inclination of natural rights was their role
as ‘primarily attempts to formulate constraints on the use of a government’s power
in circumstances of religious and moral diversity’,?® and to distinguish legitimate and
illegitimate infringements on personal liberty by oppressive governments.

The intellectual historian Samuel Moyn also supports the Sui Generis view,
arguing that the early natural rights of the eighteenth century ‘need to be rigorously
distinguished from the “human rights” coined in the 1940s that have grown so
appealing in the last few decades’.?” However, Moyn maintains that the crucial
moment that shaped the popular understanding of human rights occurred in the
1970s, which was marked by their emergence as a new utopian ideal.?® After the
collapse of the main comprehensive utopian ideologies, human rights soon become
‘the creed of a transnational social movement’,*® championing a brand of minimal
moral utopianism — a blueprint establishing the essential conditions of legitimate
political order. This, for Moyn, explains activists’ and practitioners’ current

pretensions to cast human rights as a kind of ‘anti-politics’; after the grand utopia of

® Ibid., p. 57.

& Moyn, Samuel, The Last Utopia: Human Rights in History, London: Harvard University Press, 2010,
p.12.

88 Specifically, Moyn cites the ‘breakthrough year’ as 1977, during which Jimmy Carter declared his
commitment to human rights, in addition to it being the year Amnesty International won the Nobel
Peace Prize, both of which he argues yielded ‘the startling spike in cultural prestige [human rights]
began to enjoy after decades of irrelevance’. lbid., p. 122.

¥ Ibid., p. 11.
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communism and the hope of ‘socialism with a human face’ finally fell out of fashion,
human rights took up the mantle of being a blueprint for society, becoming a ‘new
venue for idealism’® under the umbrella of being essential moral conditions that
could apply to all human beings. Human rights became touted as a ‘pure alternative
in an age of ideological betrayal and political coIIapse'91 and could be appropriated
by many disparate social and political movements, embodying varying forms of
citizen and humanitarian struggle.

Moyn contends that modern human rights combine two elements, a fusion
of the ‘politics of suffering abroad’ (humanitarianism) and the ‘politics of citizenship
at home’ (extending the traditional rights of man).>? This brings together two distinct
normative projects: first, the citizen-state heritage acquired by the natural rights
project of devising a moral relationship between subjects and their political
sovereign; second, the project of modern humanitarianism to challenge certain
systematic and less visible abuses that result from those deprived due to
institutional injustice or failures to act by those agents who are in a proximate
position to relieve suffering, whether those agents be co-nationals, corporations or
international bodies and states. The Orthodox View of human rights, as we have
seen, does not draw a distinction between these two projects: it instead seeks to
find an underlying foundational good that can explain our commitment to both, and
typically Orthodox theorists do this by finding a foundational good such as Griffin’s
idea of personhood that can explain why these disparate protections regularly come

under the banner of human rights.

% |bid., p. 131.
! Ibid., p. 8.
2 |bid., p. 12.
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For Moyn, like Beitz, there are separate motivations embodied by the earlier
expressions of the Rights of Man and modern human rights. The classical Rights of
Man, for Moyn, invoked a kind of ‘liberal nationalism’, which ‘sought to secure the
rights of citizens resolutely in the national framework’.”> The modern human rights
movement, however, in Moyn’s view is a challenge to the ideals of natural rights,
since natural rights were bound up in an idea of citizenship that empowered the
nation-state and its importance in the lives of its subjects, rather than asserting the
morally pure concern for the plight of the individual in various circumstances of
distress that characterises modern human rights doctrine: ‘In many ways, the history
of natural rights, like that of the rights of man after, is the history of the very state
that “human rights” would later attempt to transcend’.**

The modern human rights project therefore, according to Moyn, is
characterised by a ‘recasting of rights as entitlements that might contradict the
sovereign nation-state from above and outside rather than serve as its foundation’.”
Thus Moyn dispels what he calls ‘The Myth of Deep Roots’ and seeks to identify the
more recent development of human rights through prominent social movements
and the rise of human rights advocacy in the 1970s through groups such as Amnesty
International.

Moyn and Beitz consequently both argue that human rights are a unique

concept, supporting the Sui Generis argument. Both point to key distinctive

normative ideals and motivations of human rights to give this argument weight, and

 Ibid., p. 29.

o Ibid., p. 22. The view Moyn expresses here about natural rights and their purposes is clearly at odds
with those advocates of the Orthodox View mentioned earlier, who do not see natural rights as part
of the justification for state force.

% Ibid., p. 13.
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both authors point to specific moments when human rights were birthed as a
concept in order to better understand the project behind human rights. However,
although Moyn and Beitz share a methodology, since they both seek to understand
the nature of human rights by identifying pivotal moments in their historical
development which shaped the concept, Moyn rejects Beitz’s hypothesis that human
rights came to prominence in the aftermath of the Second World War as a tool for
regulating states. Moyn challenges the now commonplace notion that the genesis of
modern human rights culture was prompted by the establishment of the UDHR,
which remains the authoritative list for many and the main background architecture
of international human rights practice. Several recent intellectual historians have
also challenged the now repeated narrative that human rights gained popular
foothold and political recognition immediately after the events of the Holocaust laid
bare the terrible power of the state.”® The story that the bringing to light of Nazi
atrocities engendered a deep respect for human rights and created the imperative
for solidifying their centrality in regulating the international order of states is, for
Moyn, ‘the most universally repeated myth about their origins'.97 Moyn’s discontent
is echoed by Mark Mazower, another historian who urges us to resist what he calls
the ‘Adolf Hitler’ version of the human rights story, which describes how good
eventually sprang ‘out of the depths of evil'.’® Mazower also encourages us to resist

the alternative story, what he calls the ‘Eleanor Roosevelt version’, which claims that

% Other historians who have challenged this narrative include Mark Mazower and Lynn Hunt. See
Mazower, Mark, ‘The Strange Triumph of Human Rights’, 1933-1950, Historical Journal, 47, 2, 2004,
pp. 379-398, and Hunt, Lynn, Inventing Human Rights: A History, W. W. Norton & Company, 2007.
97
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human rights resulted from the noble actions of a few heroic individuals. Rather,
Mazower explains,
What is significant here, then, is not the fact that heroic individuals made a
difference but rather that international human rights turned out — rather
unusually — to be an area of post-war politics in which individuals on the
fringes of political life found they had a certain scope for action.”
Thus, the central shift that must be taken into consideration in order to understand
the meaning of human rights today is ‘the move from the politics of the state to the
morality of the globe, which now defines contemporary aspirations’.'® The reason
the language of human rights resonates so strongly for us today has less to do with
their deep roots in history and more to do with how they exploded on the global
scene at a particular time and in a particular way. We cannot easily separate their
current meaning from this definitive episode in our recent past, and bypassing this
recent history to look at earlier episodes in the story of human rights risks
misunderstanding the contemporary meaning of human rights entirely.

For a philosophical analysis of human rights to take fidelity to practice
seriously, it must have some view on the origins and contours of this practice.
Though we may not need to pinpoint the precise origin of modern human rights,
identifying the various aspirations that have been incorporated into the project and
the functions that human rights have come to play will give us a more accurate sense
about what makes human rights special. What we need is to capture some sense of

(@) the current intentions and scope of the practice and (b) the normative

commitments implicit within the practice. Moyn’s historical account, which offers an

2 |bid., p. 381.
1% nMoyn, 2010, p. 43.
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alternative story of the genealogy of the concept of modern human rights centred
around the rise popular social movements and the rise of humanitarianism, the fall
of alternative grand ideologies, and the rise of advocacy movements such as
Amnesty International, whether or not we take it as accurate, does at least convince
us along with Beitz’s analysis that modern human rights are a distinct political
project and that they are discontinuous with the more limited motivations of natural
rights.

| maintain, however, that both Moyn’s and Beitz’s views place too much
emphasis historically on the rise of human rights as a global and transnational
concept, which crucially overlooks the primary role human rights have played as a
universal language for domestic political struggles within specific contexts of
injustice. | will elaborate on this objection later in the chapter, showing how
international assistance in the promotion human rights should be seen as having a
supplementary role in the practice, rather than definitive of the role human rights
play as a normative concept.

I will now turn to Beitz’s final argument for fidelity, which is his emphasis on

being loyal to the intentions of the original framers of the UDHR.

The Original Framers’ Intentions Argument

When we talk about being loyal to the motivations of human rights practice, to
whose motivations are we expected to be loyal? Sometimes Beitz interprets the
motivations of the practice as simply the functions that he sees as already implicit by
the general uses of human rights in international politics. That is, sometimes Beitz

means to say that our job is to ‘interpret the normative discipline implicit in the
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practice’ and ‘clarify the uses to which [human rights] may be put in the discourse of
global political life’.*** Thus by examining the way human rights are used and the
purposes to which they are employed we can discern the contours of the practice of
human rights and ascribe some basic purposes and motivations to them based on
common usage.

Other times when Beitz refers to the motivations of the practice he means
the literal aspirations of the key individuals who framed the Universal Declaration,
unpacking their motives in establishing an international framework of human rights.
Let us call this the Original Framers’ Intentions argument. For example, as we already
now know, Beitz claims that the framers and early advocates of modern human
rights doctrine were motivated by a hope that ‘the prospects for domestic
misconduct could be reduced by international cooperation to establish and
implement a set of common standards’.'**

But why should an interpretation of human rights practice (and therefore, for
Beitz, the theory) be so heavily determined by those who inaugurated the practice?
On the face of it, there may be good reasons that the practice should not deviate
wildly from the intentions of its founders.

If it does, the practice could be assumed to be a corruption of its original
purpose, and that may suggest that the international practice of human rights has
ceased to embody any overarching principles, allowing whatever political values one

wants to pursue to latch themselves onto it in the guise of furthering the noble

origins of human rights. This is a familiar critique — fears that Western countries have

191 Beitz, 2009, p. 212.
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abused the supposed purity of the human rights project to pursue nationalistic self-
interest, to justify conflicts and interventions, to impose values upon cultures that
they have no right to impose — all are pervasive critiques of the extension of human
rights into areas in which they are believed not to belong. Others see the
proliferation of human rights as a more benign form of corruption; at worst, it

19 or represent a confused mix of the morally essential

represents a ‘noble lie
precepts and more supererogatory duties such as pursuing social justice and greater
equality.

So what were the supposed intentions of the framers of human rights? For
Beitz, their intentions were to create a Society of States, to regulate interactions
between different nations and to alter the fundamental assumptions about national
sovereignty. By bringing the individual to the forefront, human rights challenged the
presumption that nations possessed full sovereignty over their own affairs. They
instilled in individuals a new authority to which they had recourse when the state
exceeded its moral boundaries, and the UDHR formally articulated these moral
boundaries.

It is not always clear to what extent Beitz invokes the Original Framers’
Intentions argument to merely play an evidential role in highlighting the unique
conceptual role human rights currently play, i.e. to show that this was the original
intention of those who erected the practice to begin with, or whether Beitz means

to say that there is some independent reason that the views of the original framers

hold special weight and ought to command our loyalty. | suspect his purpose is more

103 O’Neill, Onora, ‘The Dark Side of Human Rights’, International Affairs, Vol. 81, Issue 2, March 2005,

p.429.
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of the former: he attempts to show that current international human rights practice
was constructed for unique purposes by people whose concern was not simply to
transpose classical natural rights theory but rather to manage state behaviour by
protecting individuals against certain common threats to their well-being caused by
governments.

| believe that the Original Framers’ Intentions argument does not offer a
good reason for our theory to be loyal to the practice of human rights. The
intentions of those who framed the UDHR belong to a particular period of time as a
response to specific problems, and if the current practice of human rights has
extended further than these framers intended (as is suggested by Samuel Moyn
above), it seems arbitrary to dogmatically insist on a particular moment as the final
statement on the possibilities of human rights practice. As long as human rights
practice continues occupy a unique normative space with specific functions that
pertain to something being a human right, this is sufficient reason to speculate
about the rules and norms of this practice. Beitz too readily identifies the
international practice of human rights with the entirety of human rights as a
concept, ignoring further developments to the concept that have occurred as human
rights have flourished in global and domestic struggles. It is too quick to merely
jettison the entire idea of natural rights when they are still evident in certain
domestic struggles which invoke the idea of human rights to exert critical power.

Thus what | intend to seek is an underlying view of human rights that can
embody the multiple normative and political functions of human rights we currently
see in human rights practice. On the face of it this may seem exceedingly difficult:

human rights are used in very different ways when trying to justify international
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intervention, trying to justify the protection of certain elements of social provision
(e.g. the right to education or to health) or trying to justify resisting certain forms of
domestic discrimination. Thus, we need a model that better captures these myriad
functions. Human rights are not a static concept whose entire function was fixed at a
point in history. It is more helpful to see them as a cumulative concept motivated by
a much broader ideal which is then split into different practices, both domestic and
international. The Original Framers’ Intentions argument alone suffers from the
weakness of being unable to capture other manifestations of the legal and domestic
practice of human rights, which has spread its wings far further as a result of the rise
of popular nongovernmental organisations dedicated to their promotion and with
the rise of the European Court of Human Rights.

Now that some general defences for the fidelity to practice of Beitz's model
have been outlined and considered, it is necessary to decide whether his model
holds up as an appropriate alternative to the Orthodox View of human rights. For
this, the Political View should offer a convincing interpretation of the unique
conceptual space that human rights occupy, whilst also giving us good normative

reason to adopt it as our main definition of the nature of human rights.

IV. CRITIQUING BEITZ’S MODEL

As mentioned, one important aim of a conception of human rights is the ability to
capture what makes an invocation of such rights distinct from other normative
demands. We now know that for Beitz this distinction is found in the ability of

human rights to trigger international concern when said rights are violated, and he
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*104 of the

goes as far as to call this ability ‘perhaps the most distinctive feature
practice.

Yet in recent human rights history the notion that the international
community ought to play any significant role in taking action against states that
violate human rights has become notoriously controversial. One only has to think of
the foreign campaigns and interventionary efforts conducted in the Middle East
since September 2001 to recognise that the practice of using human rights as a
justification for coercive action holds an extremely controversial place in public
opinion. Sceptics have become increasingly reluctant to see failures to satisfy human
rights as prompters for direct action in other states’ affairs, given the propensity for
such action to cause further destabilization and disastrous consequences, which
casts doubt on the idea that human rights violations ought to be a pretext for
international action. This fact should give us reservation about adopting Beitz’s view
of human rights as triggers for international concern; it seems odd to define an
entire practice by a function whose desirability remains highly controversial and
contested by actors who engage with and value that practice. If key actors dedicated
to the promotion of human rights are found to hold competing stances on what
kinds of international action states can pursue to encourage their protection, this
should make us suspicious of whether the function of triggering intervention is really
what makes human rights unique as a special class of norms. It seems clear that

various peoples can share a concept of human rights and disagree on the kinds of

responses their violation demands.

1%% Beitz, 2009, p. 115.

167



Beitz is aware of this worry, noting that ‘if there is disagreement among
members of the discursive community about what the model presents as a basic
element of the practice, one may wonder if the model gets the practice right’.'*
However, Beitz’s defence is that although people may disagree on the degree of
response that human rights violations should warrant, there is a general agreement
about the type of response that characterises their distinctive role. That type of
response, for Beitz, is international concern, which, as we have already seen can take
a variety of forms, ranging from vocal condemnation to mild incentives that aim at
altering foreign governments’ policies, economic sanctions, and more direct coercive
efforts such as military intervention for the most severe violations.

This variety of potential responses helps make Beitz’s account broad enough
to scoop up the many disparate and varied goods and liberties listed in the UDHR,
whilst giving all human rights an expansive umbrella function as triggers of
international concern. The strengths of such a model are various: Beitz’s theory
articulates a very specific intention behind the practice of human rights, enabling us
to understand the unique status of human rights among modern political concepts,
whilst also remaining open-ended enough to accept the dynamic nature of human
rights practice, since Beitz allows that new threats may emerge to expand human
rights into new areas. Thus Beitz’s two-level model can explain the conceptual

parameters of human rights yet also permit room for a continual expansion in their

content.

195 Beitz, 2013a, p. 32.
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But hinging human rights on the function of international concern also has
costs for Beitz’s theory. Although it succeeds in being expansive enough to capture a
wide range of human rights, it can easily become too broad, and thus fail to
distinguish human rights as a special class of normative reasons for action. Under
Beitz’s model some rights can be called human rights even if the kind of international
concern they raise is only a relatively mild form of vocal condemnation or criticism.
Yet these seem like rather minor responses, given that international concern is
meant to be pivotal in Beitz’s view of what makes this right a human right. Under
such a generous interpretation of international concern, almost any moral right,
such as a right not to be lied to, could prompt at least some pro tanto case for
international concern, therefore making it difficult to distinguish what is unique
about the lists of human rights found in legal and international practice.

Moreover, human rights are not of a very determinate moral character if
some infringements render an entire system of cooperation illegitimate and prompt
military force, whilst others only provoke some form of outcry from outside actors
who have no permission to take any coercive action at all. The idea that some lesser
human rights violations could only prompt such a meagre response also betrays
Beitz’s historical story that the motivations behind human rights practice were to
prevent highly egregious acts by states which represented the worst threats to the
safety of the citizens within them.

Consider the example of the protests against the Russian government during
the 2014 Sochi Winter Olympics, which coincided with recent aggressive policies
directed against the LGBT community by the incumbent Russian government. The

evidence of obvious discrimination and harassment in this case prompted significant
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vocal outcry from advocacy groups and protests from gay rights activists, as well as
internet campaigns and boycotting to show solidarity with the suffering of Russia’s
gay community, yet it failed to translate to any form of intervention or international
concern at a national level from other states. On a state level, no action was taken in
that period that could be classified under even the most generous label of
‘international concern’. How are we to interpret this event in terms of its relation to
human rights under Beitz’s practical conception?

One option, if we rigidly follow Beitz’s model, is to say that perhaps
discrimination against sexuality, however morally abhorrent, is not a question of
human rights, since it is not the kind of thing that justifies international concern. It is
unlikely Beitz would take such a position. It is more likely that he would say Russia’s
discrimination would, and did, generate a pro tanto reason for intervention from
outside organizations and international agents, but one that could be overridden by
other pragmatic and prudent considerations, such as the cost of intervention,
political unrest and potential for international conflict caused by putting too much
pressure on the Russian government. But there are problems with this response.
One is that it dilutes the normative force of human rights as a special ground for
action, instead indicating a strong bias in favour of state sovereignty — it suggests
that there is a plethora of pragmatic or utilitarian concerns that can easily override
human rights, or that human rights are only something that ought to be enforced
when it is politically expedient and prudent to do so, which considerably weakens
the normative force of human rights and their special place in political thought.
Human rights activism aspires to say something important about a violation even

when it does not trigger international concern — to dismiss such rights eliminates a
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powerful tool for individuals to articulate their concerns when they are being
marginalised or treated unjustly.

Beitz may respond that international concern was present in the case
described above, since ‘concern’ here need not be enacted at a state level. Human
rights are regularly championed by domestic activists, pressure groups and other
individual actors who work through myriad channels to promote respect for them,
and any practice-based conception of human rights should incorporate these facts
into the theory it endorses. Many agents, both local and international, are involved
in human rights practice, and a good model ought to reflect the various kinds of
actors who task themselves with the duty of promoting and protecting human rights.

This generous interpretation of ‘international concern’ in Beitz’s model is
symptomatic of his aim to capture the normative breadth of human rights practice,
but in the next section we will question whether this breadth comes at the cost of
being attentive to the distinct moral practices operating under the label of human

rights.

Is ‘International Concern’ Too Broad?

Beitz wants his model to acknowledge that human rights can encompass demands of
varying moral seriousness, ranging from the worst kinds of war crimes, genocide and
barbaric tyranny which threaten the very legitimacy of a state, to those more
aspirational economic and social rights whose purpose is to allow individuals to live a
dignified life, such as rights to education, rights to equal pay, or rights to social

security.
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Beitz also accepts that the practice of human rights is dynamic, and he
therefore resists stipulating any set of definitive interests that tie human rights to
protecting a specific ethical value. Unlike most Orthodox theorists, Beitz does not
believe human rights must pertain to a ‘master value’ such as personhood or
autonomy, which arbitrarily restrict their scope in a way that is not witnessed in the
practice. Beitz opts instead for saying human rights protect citizens’ ‘urgent
interests’, emphasising the fact that ‘urgency is a scalar, not binary property’,**® thus
we should not expect that all violations of rights will prompt the same level of
response.

Yet if the responses to human rights violations differ greatly in relation to the
urgency of the interest at stake, and thus may provoke an array of responses from
different agents, a critic would be justified in questioning whether this suggests that
defining human rights by the responses they provoke provides little insight into what
makes them normatively distinct. It also offers no firm criteria to distinguish
between human rights and other morally important duties that the international
community may have reason to promote. This criticism is similarly made by Jeremy
Waldron, who argues that there are many good reasons for states to engage in the
kinds of actions Beitz labels as showing ‘international concern’ which are not
ordinarily thought of as being related to human rights violations:

There may be grounds for the appropriateness of humanitarian or other
outside intervention which are hardly rights-based at all. Generalized and
potentially contagious instability in a country may be a reason for intervention;

so may failures of good governance such as rabid kleptocracy or a collapse of
state institutions. We should not be seduced by the popularity of rights-

1% Beitz, 2009, p. 110.
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discourse into thinking that the theory of rights exhausts the normative theory
of good governance, including those aspects of the good governance in a
country that are properly of great interest to its neighbours. Of course, one
might undertake to jam any ground for intervention into a rights-formula, and
perhaps that can always be done; but it may not be an illuminating
characterization.*”’
All this suggests that Beitz is wrong to make the normative ability to justify
international concern too central in his account of what distinguishes human rights.
It is easy to think of many social causes that are worth promoting or that one may
even have a duty to promote, such as improved commitments to good scientific
research, the increased phasing out of bogus medical cures or the requirement to
promote more efficient energy consumption worldwide — what is more, all of the
actions that can be taken by outside agents to influence these kinds of goods would
likely come under the six paradigms of implementation that Beitz used to encompass
‘international concern’ earlier. If considerations other than human rights also
prompt these kinds of outside influence, this by itself ought to advise us against
simply defining human rights by their function of triggering international concern.
Beitz’s ‘international concern’” model of human rights therefore may have the
benefit of positing a highly broad function which is capable of capturing rights of
varying degrees of seriousness, but in doing so it raises the suspicion that the
function is so open-ended in its implications that it may be insufficient to capture
what makes human rights unique as a political idea. Even if all human rights happen

to incur duties upon the global community to assist where possible, this does not

mean that these rights are defined by their ability to provoke such a response. So

107 Waldron, Jeremy, ‘Human Rights: A Critique of the Raz/Rawls Approach’, New York University
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Beitz’s form of fidelity to practice needs to do more than identify a contingent
feature that all human rights happen to share. It needs to also say what classifies
human rights as distinct from other kinds of state failures which may cause
international concern.

Perhaps this is too uncharitable and simplistic as a critique of Beitz’s model.
The claim of the two-level model is not that anything which justifies international
concern is automatically a human right. Rather, justifying international concern
could just be a necessary, rather than sufficient condition for the existence of a
human right. Even though Beitz gives a significant degree of prominence to the
‘international concern’-provoking function of human rights, he adds several other
qualifications to his model in order to further narrow down particular features of
human rights. For example, let us return to Beitz’s claim that human rights serve
‘urgent interests’ against predictable threats. This in itself may seem rather broad at
first sight, but Beitz does attempt to specify these interests further in his two-level
model. He maintains that the international practice of human rights identifies three
kinds of considerations that would justify making a specific interest worthy of being

protected as a human right:'%

(1) that the interest would be considered important ‘across a wide range of

possible lives’'*

110 that the state or domestic-level

(2) that there is a ‘significant probability
institutions will pose a threat to a given interest, by either action or omission,

if it is not formally protected

198 Beitz, 2009, p. 109.
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111 that will serve to

(3) that there are ‘permissible means of international action
aid the protection of a given interest, without imposing an unreasonable

burden on those institutions

There are two other practical considerations for Beitz that arise when deciding what
interests should be counted as human rights, which are the feasibility of
implementing a protection for the right in question and the likely cost of making
protection effective.'?

Some of these qualifications provide helpful corrective to the charge that
Beitz’s account is too open-ended in its role of defining human rights as domestic
standards whose violation is of international concern. For example, his addition that
the human interests at stake must be important across a wide range of lives helps to
secure the notion that human rights must be cross-cultural and related to strong
interests that all human beings are presumed to possess.

Point (b) above, the ‘significant probability’ consideration, reminds us that
human rights are inherently institutional since they protect against predictable
threats by the dominant political authority in citizens’ lives. By ‘threats’ here, clearly
Beitz does not mean to limit human rights to serving as a bulwark against physical
threats in the form of barbarism or state-mandated genocide, rather, he only states
that there must be a significant probability that a state will pose a threat to a given

interest, by either action or omission.

19 1pid.
1 bid.
2 bid., p. 110.
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This implies a much broader sphere of government responsibility and a wide
scope for the kinds of claims that institutions may be subject to in order to fulfil
human rights. It implies that the state and primary institutions in society have
responsibilities to protect their citizens from any basic threats that they are capable
of protecting all citizens from. Although this would exclude threats whose alleviation
would prove over-burdensome for the state (as per Beitz’s feasibility requirement), it
does imply a wide scope for the kinds of human rights protections that could arise
under such a model.

Beitz then adds the final filter in point (c), the ‘permissible means of
international action’ consideration, by stating that human rights must only be based
on interests for which permissible means of international action are available that do
not place an unreasonable cost on the institutions that provide them.

So do these further constraints on the ‘urgent interests’ of human rights save
Beitz’s theory from excessive broadness? On the one hand, it gives us more clarity
on the range and type of considerations that ought to affect our output when
considering which interests ought to warrant human rights protections. Yet |
contend that Beitz does not adequately explain why so many different kinds of
human rights are best understood as lumped together within the single idea of being
‘domestic standards whose violation is a cause for international concern’. To return
to our earlier incarnations of the Political View, at least the functions posed by those
theories made human rights more normatively distinct: Raz’s account tells us human
rights are just those moral rights that are capable of trumping sovereignty, whilst
Rawls tells us human rights are the criteria we would use to judge the terms of

legitimate social cooperation. Although both of these views were found to be
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insufficient at explaining the full picture of human rights practice, they have the
benefit of positing a function that explains the distinctiveness of human rights as a
special class of norms. Human rights under Beitz’s view do not distinguish
themselves in the same way. Some human rights violations under Beitz’s account
may serve as benchmarks for legitimacy, others override sovereignty, whilst others
prompt non-coercive ‘soft’ forms of action which seem so mild as to barely register
as a form of ‘concern’.

It seems that ‘concern’ is given so much width as a function that it cannot
help but subsume a great deal of goods and liberties into its conception of human
rights by default. This does not imply that Beitz is wrong to identify triggering
‘international concern’” as a contingent feature that all human rights share in
common. It is rather that this may not be the most salient factor that unites human
rights and helps us understand the multi-faceted nature of their practice. Beitz
conflates the idea of describing a dominant or prevalent feature of a practice with
defining the normative essence of that practice, which is a move that is made too
swiftly by his practical conception. It may be true that international concern plays a
significant role, but we should seek to say something about human rights claims that
denotes the exceptional kind of concern being invoked by those who use them to
resist varying forms of injustice.

Moreover, whether international action can actually be undertaken seems to
be highly dependent upon the specific social and economic circumstances in place.
For instance, consider the putative right to freedom from poverty. What if the
international community is unable to do anything to help, due to scarce resources or

from lacking the mechanisms for guaranteeing that aid will actually help in lifting a
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state out of poverty in the long term? Bringing any society out of poverty is
notoriously difficult and demands many potentially dramatic changes and overhauls,
both economically and politically, in order to remove its causes within society and to
create sustainable economic prosperity. In such a case where various forms of
international concern may either be ineffective or impossible, the consequences of
Beitz’s model are that interests that once warranted the human rights label are
suddenly no longer human rights. Yet the interest in being free from poverty is
universal under even the narrowest construal of ‘standard threats’ to one’s well-
being. Initially, this conclusion may seem to accord with conventional
understandings of rights. After all, if no single agent is well placed to fulfil the
obligations concurrent with certain rights, then many theorists have argued that
such a right cannot be said to exist, under the ‘ought’ implies ‘can’” maxim. But that is
not the case here. Consider for example, that in an impoverished state, the very
reason that citizens live in poverty may be because of either the ineptitude or greed
of the current government. In such cases there is a clear agent who could fulfil the
interest at stake if they had the correct inclinations, so why can we not say that a
human right exists? Under Beitz’s two-level model, it would be because a crucial
requirement is missing: that other states have a duty (and ability) to intervene.
Adam Etinson believes that this makes Beitz’s account too dependent on what
measures are currently feasible and enforceable to international agents. He cites the
hypothetical example of a civilization on Mars who live under an oppressively racist

system. According to Beitz’s theory, the lack of effective means for international
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protection of the Mars population from Earth’s nations means that the Mars
inhabitants lack human rights.**

Beitz may escape this counter-intuitive consequence of his theory by drawing
on his earlier statement that human rights violations only give us pro tanto reasons
for intervention. These are reasons which are capable of being overridden by other
circumstances, such as when intervention could lead to worse consequences than
the problem it is intended to solve, or when helping another state could, for
example, leave one’s own citizens impoverished, or when it may be politically
expedient not to interfere in other governments. But now we must ask why human
rights should hinge on generating pro tanto reasons if they can be so frequently
overridden by other considerations. While it is often the case with many normative
demands that they may be overridden in the name of other pragmatic concerns,
with human rights we generally see such claims as having a serious normative force
which cannot be pushed aside. There is something fundamental about individuals
claiming their human rights have been violated which goes further than saying that
outsiders have a pro tanto duty to intervene. What distinguishes human rights are
often that they are claimed directly against one’s own political system, and the
claimants are attempting to make a fundamental assertion about their right to a
certain kind of treatment by that system. The question of international concern
appears to generally arise as a secondary consideration and may certainly be a part
of the international practice of human rights, but that is not the same as saying that

it defines what it means to even have such a claim in the first place.

13 Etinson, Adam, ‘To Be or Not to Be: Charles Beitz on the Philosophy of Human Rights’, Res Publica,

Vol. 16, Issue 4, December 2010, p. 446.
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Perhaps when intervention is too costly or risky, such as in the cases of
poverty, we would defer to merely opting for international criticism as a ‘second-
best’” measure. But as we indicated through Waldron’s criticism earlier, we may have
a duty to promote many things to other states which we may not believe relate to
the status of human rights. There are many interests that the state could justifiably
intervene to affect and influence which are not ordinarily included on international
declarations of human rights. One example might be the matter of pursuing the
requirements of social justice, which many human rights theorists believe is a
separate matter from human rights. But there does not seem to be a principled
reason why states, or any outside agents, do not have some kind of duty to promote
social justice in other states, particularly if those states have distressing levels of
inequality. It is frequently accepted amongst many liberal philosophers that people
have duties toward their co-nationals to alleviate injustices by giving to charities and
helping the poor, so it seems likely that such duties would also apply on a world
scale, particularly when wealthy countries are in a position to provide humanitarian
aid or induce foreign governments to take better care of the worst-off in their
societies.

Beitz has several options in response here: First, he could just accept that
social justice is in fact a part of human rights, and say the fact that these issues
would justify international concern is evidence of their human rights status. But Beitz
quickly rejects this option, saying that, although he does not support a ‘minimalist’

conception of human rights, a good human rights theory should take care to
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separate matters of human rights from matters of social justice.'** Alternatively, he
could say that humanitarian concern in the form of aid or assistance is not the same
as international concern — but this position is untenable, given that Beitz stresses the
broadness of what actions count as international concern, and clearly the provision
of aid would fall into the ‘soft’ forms of corrective intervention mentioned earlier.
The final move open to Beitz is to fall back on his definition of ‘urgent interests’ and
say that matters of social justice do not fall into this category. This now leaves Beitz
in a difficult position, since he is forced to identify precisely what he means by
‘urgent interests’, which leaves him in the position of narrowing human rights to
protections of certain kinds of ethical values based on human nature, making it very
difficult to distinguish Beitz’'s method from that of the Orthodox View, which also
demands a priori reflection on the importance of a given human interest when
deciding if it is a matter of human rights.

We might ask, given these ambiguities about international concern, why
Beitz does not simply restrict the view of human rights to only those human rights
whose violation would offer overriding reasons for coercive intervention against
states — this way the function of human rights would fit better into a familiar, if
controversial, practice of justifying military intervention to oppose large-scale
violations of human rights by other states, to protect against what Ronald Dworkin

refers to as ‘truly barbaric acts’'®

such as mass killing, jailing and torturing of
political opponents. This option is rejected by Beitz for not showing fidelity to the

wider concerns with which human rights address themselves, particularly if one

4 5ee Beitz, 2009, pp. 142-143. Although Beitz does admit to having previously had sympathy for the

idea that human rights also encompass the full requirements of social justice, in Beitz, 2003, p. 39.
"> pworkin, 2011, p. 334.
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examines the extensive human rights provisions protected in the UDHR e.g.
women’s motherhood rights, a right to social security, or a right to rest and leisure.
Thus, Beitz retreats to his claim that ‘international concern’ must encompass a
varied degree of responses. But what if some rights cannot even be fulfilled through
international concern? What if there are no mechanisms that can guarantee
everyone access to medical care, education and social security, all of which are
proclaimed as human rights under the UDHR? Do these rights simply cease to exist?
One way Beitz attempts to solve this problem is by permitting that some
human rights may be present even before the duties attached to such rights are
capable of being discharged by any identifiable agents. We now turn to examine this

attempt at capturing aspirational ‘manifesto rights’**° in Beitz’s account.

Manifesto Rights as a Solution?

Beitz intends to show his model can accommodate those human rights that do not
immediately provoke international action by interpreting certain rights as manifesto

rights, also known as manifesto claims.™’

Manifesto rights are the name given to

certain aspirational claims that are unable to be satisfied by the international

community or in the absence of certain state infrastructures to carry out the duties

associated with a particular claim-right. Beitz argues, citing Joel Feinberg, that

manifesto rights are ‘real claims, if only upon hypothetical future beings not yet in
y 118

existence’.” " In his original description of manifesto claims, Feinberg continues that

‘such claims, based on need alone, are “permanent possibilities of rights,” the

'8 Beitz, 2009, p. 117.

Ibid., pp. 117-121.
Feinberg, Joel, Social Philosophy, New Jersey: Prentice-Hall, International Inc., 1973, p. 67.
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natural seed from which rights grow’.'*® Thus, for Beitz and Feinberg, a manifesto

right can still be action-guiding even without any reference to how it might yet be
fulfilled and without its being correlated with a specific duty that can be assigned to
specific agents. Beitz says manifesto rights achieve this by ‘establishing as a goal of
political action for agents appropriately situated the creation of conditions in which
it would be possible to satisfy the right, and hence, to assign duties to see to its
satisfaction’.'*

This raises a worry about how manifesto rights fit into the state-centric
‘international concern’ model that Beitz endorses. He has now permitted the idea of
claims based on ‘need alone’, which have normative force even when no one is able
to fulfil these needs. But such an allowance now requires Beitz to say something
about the kinds of ethical values that ought to guide political priorities, which obliges
him to offer a determinate set of values that human rights should be designed to
protect, something which he has so far been unwilling to do. The complaint here is
not that Beitz is wrong to talk about manifesto claims as having some kind of action-
guiding force, it is rather that this prompts us to question why human rights do not
then simply collapse back into the Orthodox View, if needs alone can create goals for
alleviating poverty or for pursuing certain future goods such as health care and
education. In other words, if the appropriate state apparatus for providing universal
health care and education did not yet exist, Beitz seems to be saying that these can
exist as manifesto claims upon appropriate agents (i.e. those with power or

resources) to create the conditions in which future people could be able to demand

2 bid., p. 67.

129 Beitz, 2009, p. 121.
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such rights. But this means Beitz would have to offer a value or feature of human
nature that must guide these kinds of manifesto claims, which is exactly the kind of
abstract philosophical restraint that Beitz seeks to avoid in the first place. Beitz
precisely uses the vague term that human rights protect, ‘urgent interests’, in order
to abstain from the idea that human rights are found a priori through reflection on
human nature. If Beitz were to allow that human rights, even in their primitive form
as manifesto claims, were to guide action merely by reflecting on human needs, it
seems to render Beitz’s condition that human rights depend on the justification of
international concern as superfluous, since certain needs alone command the same
moral priority as human rights whether or not they provoke international concern.
Beitz may respond that the needs he has in mind here are the kind of needs that
would provoke international concern if the international community were able to
provide them. But this is also backsliding into the Orthodox View, since it still says
the importance of the specific need alone is what transforms a given claim into a
matter of international concern in the first place.

Beitz’s impulse to include prioritising claims such as manifesto rights in the
practice of human rights may be seen to show fidelity to the complexity and varied
degree of human rights claims and capture the aspirational character of some such
claims. The problem is that these claims cannot be sustained by Beitz’s theory.'*!
The two-level model clearly does not explain these kinds of claims in a satisfactory
way. One cannot say that international concern is the defining feature of human

rights and then smuggle aspirational claims, based on innate human needs alone,

121 A similar complaint for Beitz’s failing at capturing aspirational elements of the practice is raised in

Etinson, 2010, p. 446.
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into the model through the back door. Rather, this difficulty suggests that we need a
better basis for human rights that can explain the many different kinds of normative
claims generally accepted within human rights practice. | maintain that Beitz’s idea
of human rights as standard threats likely to occur under the state system is too
narrow to endorse the variety of claims Beitz wishes to endorse.

But perhaps asking Beitz to eschew reflection on the importance of certain
interests is unfair. It is not as though a practical account must by definition have
nothing to say about the kinds of concerns that go into making a value a human
right. As Andrea Sangiovanni notes, a practical account ‘need not deny that a central
component of the concept of human rights is the idea of human dignity or human
needs; what [it] denies is that it is sufficient for developing a fully articulated
conception of human rights’.122 The question that arises from this concession,
though, is whether it renders Political views too similar to Orthodox views, in that
they simply provide recommended extra practical considerations that Orthodox
theorists can easily accommodate into their theories. It is not as though Orthodox
theorists are uninterested in the implementation of human rights and the
mechanisms through which they are promoted, and pointing out that human rights
are largely implemented through the modern system of the nation-state is not
revelatory. Much of the uniqueness of Beitz’s model then is not the fact that he says

human rights primarily apply to states and justify pro tanto international concern —

since many Orthodox theorists could also hold such a position.'*® Where the

122 Sangiovanni, 2008, p. 154.

This view is supported, for example, by Pablo Gilabert, who notes, ‘The humanist can readily agree
that we must pay attention to institutional structures given that they can serve to both violate and
promote human rights in a particularly comprehensive way, while holding on to a pre-institutional
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innovation lies is in Beitz’s assertion that this function effectively is a full description
of what a human right is, rather than it simply being a feature of human rights. But
we have just seen that Beitz accepts that human rights may have normative force
even in an embryonic form as manifesto claims, when no method for promoting
them internationally exists based on need alone. This suggests that while the
promotion of human rights internationally may be an important role they play in
modern politics, it does not seem to be definitive of what gives them their special

place amongst other political concepts.

Beitz’s Failing of Fidelity

The charge against Beitz’s model is that identifying a common feature of human
rights is not equivalent to capturing what makes them unique as normative claims.
Thus to show fidelity to practice and offer a useful theory of what human rights are,
we must show greater fidelity to their normative uses. This throws up the
methodological question of how we decide what constitutes an adequate
interpretation of a practice or concept. With regard to human rights, we should want
several things:

First, we want the definition to be accurate. If, for instance, our definition
describes a certain function or feature that is not exhibited by the dominant
manifestations of human rights practice, we have good reason (assuming we hold to
the Fidelity Requirement) to revise or abandon this definition, as it must be an

inaccurate description of the phenomenon we are seeking to illuminate. Second, a

account of the rights the institutions are said to violate or promote.” (Note here that Gilabert uses the
term ‘humanist’ to refer to what | call an ‘Orthodox View’). See Gilabert, Pablo, ‘Humanist and
Political Perspective on Human Rights’, Political Theory, Vol. 39, No. 4, August 2011, p. 442.
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definition needs more than accuracy. It needs to capture the significance or
underlying uniqueness of the practice being described. In the case of human rights,
this requires one to not only say what human rights tend to do and how they are
employed but also to illuminate what makes them special as a normative concept in
political thought.

Beitz may succeed in the first part: in other words, his description of how
human rights are used in practice may be completely accurate. All human rights may
indeed be domestic standards that prompt some kind of international concern. But
identifying one specific contingent feature shared by all human rights does not
amount to a precise definition of what human rights are. Beitz is less successful at
fulfilling the second requirement, which requires us to trace what makes claims of

human rights distinct from other political demands.

Does ‘Human Rights’ Embody Multiple Practices?

We may seem to be asking a lot of the fidelity requirement. If we are showing
Fidelity to Function, as the Political View suggests, and Beitz has identified a suitable
function common to all human rights, then surely that suggests a good case that
such a function may define the concept?

But perhaps there is a reason that human rights provoke very different kinds
of international response, and by lumping all of these responses together into the
broad category of objects of ‘international concern’, we overlook that these different
responses represent different kinds of human rights. For example, some rights, as
Rawls has shown in his account mentioned earlier, clearly are intended to serve as

criteria for legitimacy. There seem to be a subset of human rights whose function is
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to disable all arguments of national sovereignty and render a state illegitimate and
thus open to coercive intervention when that state violates these human rights.
When these rights are violated on a widespread scale causing mass destabilization, a
government’s legitimacy is called into question, and the international community is
granted moral permission to intervene and override its right to sovereignty.
Evidence of such an interventionary practice can be found in the foreign campaigns
in response to crimes against humanity in Libya perpetrated by Muammar Gaddafi’s
government in 2011, the 2015 American-led intervention in Iraq against the Islamic
State (which included military action in the form of airstrikes in addition to
humanitarian aid), and the discussions over the possibility of coercive intervention in
Syria to prevent crimes committed by the Assad government in 2013.

One may wonder, given that a unique practice of using human rights as
justifications for military intervention exists, why Beitz does not pare back his
account of human rights to a more restricted list of fundamental rights whose
purpose is to secure only the minimal requirements expected of any legitimate
government. This might, for example, lead us back to an endorsement of Locke’s
parsimonious suggestion of three basic rights to life, liberty and property or to the
truncated Rawlsian list mentioned earlier in the chapter. One advantage of this view
is that it would link more neatly with Beitz’s historical story of human rights as a
remedy to prevent illegitimate violence perpetrated by states, and the interference-
justifying role of human rights could be limited to solely military action only against
those states who fail to respect citizen’s most basic interests in security and being

free from harm.
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As Waldron points out, a cursory observation of international human rights
practice suggests that actual human-rights-based justifications for international
action tend to occur infrequently and only as a result of the ‘destabilizing impact of
massive population-wide abuses’,"** which tend to be restricted to only instances of
state barbarism and mass genocide. Waldron cites the famous article 139 of the
World Summit Outcome document, which refers to intervention ‘to protect
populations from genocide, war crimes, ethnic cleansing and crimes against
humanity’.'”® Even among those who view the international community as having a
strong responsibility to protect human rights, some still seem to restrict this
responsibility to certain subsets of human rights that are linked to the most
destabilizing effects of mass state violence. There does, then, appear to be a
significant sub-practice of international human rights linked to state legitimacy that
is concerned with the moral question of when a government forfeits its legitimate
right to rule. This sub-practice makes human rights violations on a mass scale the
primary justification for military intervention and does so in the name of protecting
these rights. As Waldron suggests, this practice appears to be linked to a mass failure
of governments to provide stability and basic security, which causes them to forfeit
their right to rule without coercive interference. Although we may, of course, be
sceptical about the effectiveness or appropriateness of military intervention given its

generally poor track record for protecting innocent civilians and its tendency to do

more damage than good, there does appear to be an underlying notion that these

% Waldron, 2013, p. 9.

2005 World Summit Outcome, United Nations General Assembly, 60th session, available at:
<http://responsibilitytoprotect.org/world%20summit%20outcome%20doc%202005(1).pdf>,
[Accessed 1 June 2015], p. 31.
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actions, when taken, were justified by questioning the legitimacy of the regime and
in some cases invading specifically to assist in its removal.

Beitz may wish to say that the examples of genocide and ethnic cleansing are
linked to only the most obvious and serious cases which make a strong case for
overriding intervention, whereas in his theory even violations of less serious rights,
such as the right to work, the right to education or the right to an adequate standard
of living, still generate a pro tanto case for international action, even if all-things-
considered international action is permissible in every scenario. For Beitz, we cannot
isolate one sub-practice of human rights linked to legitimacy and just call it the
practice of human rights. Some rights serve as criteria for legitimacy, but others
represent aspirational claims aimed at political institutions but which only provoke
non-coercive forms of international action. So it seems arbitrary to only isolate, for
example, the subset of human rights which operate as benchmarks for legitimacy
and stipulate that only this is the true practice of human rights. We can see that this
would fail to make sense of human rights action taken by bodies such as the
European Court of Human Rights, which, as George Letsas notes ‘routinely declares
violations of human rights for state acts that do not undermine the legitimacy of the
respondent state’.'*® Moreover, despite a significant part of the practice being
devoted to ‘investigating “consistent patterns of gross human rights violations” of
the kind that justify sanctions or intervention’, Letsas also notes that ‘other parts of
the practice, like the ICESCR, proclaim an obligation to “realize progressively” certain

socio-economic rights or principles of social justice. Yet other parts of the practice,

126 Letsas, George, ‘Dworkin on Human Rights’, Forthcoming paper in Jurisprudence, 2014. Draft paper

downloaded from: <http://papers.ssrn.com/sol3/papers.cfm?abstract_id=2237860>, [Accessed 1
June 2015], p. 10.
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like the ECHR, seek to correct good-faith mistakes and misunderstandings about the
political rights people have against the government’.*?’ This argument opposes a
singular account that characterises human rights as either triggers for international
concern or criteria for state legitimacy. Instead it considers human rights to be an
umbrella concept that encompasses multiple normative ideals and political roles.

For Tasioulas, all of this only serves to argue against defining human rights by
their functions, since doing so leads us to no clearer a unifying sense of what makes
human rights special as a normative concept. Tasioulas maintains that because the
appropriate applications of human rights is fraught with ambiguity and varies so
greatly, we best abandon this view and seek instead to justify human rights as
timeless moral truths separate from their political uses. If human rights can have so
many political functions, Tasioulas says, it makes no sense to define them by their
political roles at all.

But this move is too quick. Just showing that human rights do not serve one
obvious function or proving that we should not define human rights as Beitz does by
the responses they provoke does not automatically dispel more intricate functional
accounts of human rights. Perhaps human rights embody several normative ideals
within them, and if theorists wish to make recommendations for the practice of

human rights, then it is their job to be sensitive to the different kinds of human

rights that exist. It is possible that the generic term ‘human rights’ does not embody

127 Ibid., 2014, p. 11. The term ‘ICESCR’ in the quote refers to The International Covenant on

Economic, Social and Cultural Rights, while the term ‘ECHR’ refers to the European Convention on
Human Rights. See International Covenant on Economic, Social and Cultural Rights, UN Doc., (Adopted
1966), available at: <http://www.ohchr.org/en/professionalinterest/pages/cescr.aspx>, [Accessed 1
June 2015]. Also see Council of Europe, European Convention on Human Rights, as amended by
Protocols Nos. 11 and 14, ETS5, (Adopted 1953), available at:
<http://www.echr.coe.int/Documents/Convention_ENG.pdf>, [Accessed 1 June 2015].
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one singular concept but two separate practices. This possibility does not
automatically lead to the conclusion that human rights practice is incoherent or
defunct. As Moyn notes, merely identifying that human rights serve multiple
|'.128

functions is ‘no argument for de-functionalizing human rights at al Instead, it

requires us ‘only to be more sensitive to all the different ways that human rights
function’.'*® Some human rights may serve as justification for coercive intervention.
Others may serve as a language to spur domestic reform and offer aspirational
standards which ought to guide future action.

A solution that ought to be considered given the varied types of human rights
enumerated in the practice would be to abandon any idea of what James Nickel calls
‘mono-functionalism’**° and accept that different human rights serve multiple roles.
Although Beitz attempts to permit human rights to serve multiple degrees of
normative seriousness in his two-level model, his model of human rights places too
much emphasis on commonalities human rights share as rights that provoke

international concern, which, while perhaps an observable trait of such rights, does

not define their significance in ethical thought.

Accommodating the Domestic Practice of Human Rights

A specific weakness of understanding the primary function of human rights in terms

of their function of triggering international concern is that it fails to capture what is

128 Moyn, Samuel, ‘Human Rights in Heaven’, Forthcoming chapter in Etinson, Adam (ed.), Human

Rights: Moral or Political?, Oxford: Oxford University Press, 2014, p. 15. Draft paper downloaded
from: <http://papers.ssrn.com/sol3/papers.cfm?abstract_id=2432448>, [Accessed 1 June 2015]. All
page numbers cited in reference to Moyn’s article correspond to the downloaded online draft paper.
2 Ibid.

10 5ee Nickel, James, ‘Assigning Roles to Human Rights’, Forthcoming chapter in Etinson Adam (ed.),
Human Rights: Moral or Political?, Oxford University Press, 2015.
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definitive of the domestic role of human rights. By focusing on such a thin slice of
human rights history, Beitz’s account narrows the role of human rights to regulatory
devices for nation-states, excluding a crucial feature that has given human rights
such a firm cultural foothold in democratic politics, that being what Jean Cohen
refers to as ‘the empowering and emancipatory role that human rights discourses
still have to play therein when invoked by local actors’.***

Tasioulas also worries about this tendency for proponents of Political views
to simply commandeer human rights as instruments that are conducted entirely
through nation-states for justifying global intervention at the cost of recognising the
importance of human rights in inspiring popular social movements. Examination of
many popular human rights movements shows that a considerable number of
human rights ‘give primacy to ordinary domestic politics over high politics’.**
Marcus Arvan also supports this view, noting that ‘the language of human rights is
morally useful on a purely domestic level — it enables people to voice and fight more
effectively for certain domestic social protection, even in cases where international
concern is unwarranted’.”** Since human rights are frequently useful on a domestic
level, we would be failing to show respect to an important strain of the discourse if

we simply discarded these human rights because they do not gel with the

international concern-based conception of human rights envisioned by the post-war

131 Cohen, Jean L., Globalization and Sovereignty: Rethinking Legality, Legitimacy, and

Constitutionalism, Cambridge: Cambridge University Press, 2012, p. 165.

132 Tasioulas, 2012b, p. 23.

133 Arvan, Marcus, ‘Reconceptualizing Human Rights’, Journal of Global Ethics, Vol. 8, No. 1, April
2012, p. 93. It is also worth noting that it is odd that Beitz overlooks the power of human rights purely
on a domestic level, particularly given both his recognition of the broad normative uses of human
rights and his stress on respecting the emergent and evolutionary character of global human rights
practice. Both seem to offer good reasons not to be bound by a singular international function of
human rights to the exclusion of their domestic importance.
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settlement. Beitz’'s model relies too heavily on his historical reconstruction of the
particular intentions of those who framed international law, instead of showing
fidelity to the broader role human rights play in social struggles. As we have seen,
Beitz’s response to this kind of claim is to downplay the role of international
concern, but this should lead us to wonder why so much of his historical account of
the salience and uniqueness of human rights emphasises the idea that human rights
emerged to create an international community that could curb other states’
behaviour.

As Jean Cohen has noted, while the re-emergence of international human
rights discourse may have been spurred on in the ‘wake of atrocities committed by
the great powers against civilians during WWII’,"** this is only one wave of human
rights discourse, and any account which takes this as exhaustive of the modern idea
of human rights is showing insensitivity (and lack of fidelity) to the other waves that
stretched the role of human rights subsequently. Cohen notes that an account of
human rights cannot omit those ‘rights-oriented movements of the 1970s and 1980s
that were so important in delegitimizing dictatorship, and in expanding the subjects
(women, children) and issues (ecology, economic justice) and referents (states,
global governance institutions, transnational networks) of rights-based claims’.*®
For us to subsume these internal struggles into the international practice of
determining when action from outsiders is warranted robs human rights of their

potency in spurring domestic change and ignores the significant role they played as a

vernacular for communicating these struggles, which are taken up and fought for

134 Cohen, Jean L., ‘Rethinking Human Rights, Democracy, and Sovereignty in the Age of

Globalization’, Political Theory, Vol. 36, No. 4, August 2008, p. 579.
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primarily by local actors. This argument focuses on the significance of what it is to
claim a human right — in the domestic case, human rights act as an extension of
democratic politics that can be seized by citizens as a way ‘to make their voices
count, to participate in the politically crucial debates about who has rights and what
rights they have and to demand accountability of state power to its own citizens. The
agency of those whose rights are at stake is thus created by their own actions, and
by their participation in and their taking responsibility for civic public life, which they
thereby recreate’.”*®

But why can’t these kinds of rights claims merely be subsumed into Beitz’s
model, since he can claim that all of these struggles are matters of international
concern? The reason is that even if Beitz is correct in this assertion, this model does
not capture what is definitive of these rights-claims. Even if the rise of an
international human rights regime precipitated the rise of democratically-led human
rights struggles amongst localised actors, what is significant here is that, as Cohen
notes, ‘the political context of such struggles is, above all, domestic even if reference
to universal human rights norms and international law is made and even if local
movements hook up with well-meaning transnational actors’.*’ This contention
allows Beitz’s argument that the adoption of the UDHR post-1948 represented a
pivotal moment for the possibilities and reach of human rights, but what human
rights became was not a tool for seeking international redress whenever individuals

became threatened by their own governments, rather, international human rights

treaties served as ‘an important normative referent for domestic civil society and

136 Cohen, lJean L., Globalization and Sovereignty: Rethinking Legality, Legitimacy, and
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social movement activists. They helped legitimate justice-based and democracy-
oriented demands for domestic political change, and were used strategically by
citizen movements to claim rights against their own governments and to demand
their legal and constitutional institutionalization’.**®
What this all suggests is that Beitz is making the international-concern role

too central as the definitive feature of what it means to assert a human rights claim,
and we would be better served to illuminate human rights’ role in empowering
citizens against unjust situations perpetuated and committed by the political
structures under which they live. This is an essential element within the history and
practice of human rights that Beitz’s thesis evades, as the ‘international concern’
view focuses too exclusively on human rights as instruments of high politics, used to
justify acceptable behaviour between nation-states, instead of the relationship
between citizens and their political and social institutions. John Tasioulas also
criticises this element of Beitz’s theory, claiming that defining human rights by their
giving reasons for international action represents a distortion of the purpose of
human rights as well as the channels through which struggles for human rights
typically take place. Tasioulas states:

The crucial role in ensuring compliance with human rights treaties belongs not

to white knight foreign or international agents, but rather to domestic

mechanisms such as elite-initiated agendas, litigation, and popular

mobilization.™’

Although simply recognising the prominent role of domestic mechanisms in

enforcing human rights is not enough to refute Beitz’s ‘international concern’” model

8 |bid., p. 169.

139 Tasioulas, 2012b, p. 23.
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(since Beitz does after all admit that the primary guarantors of human rights are
often domestic institutions), Tasioulas’s point here should make us at least pause to
consider why Beitz puts so much importance on the international features of human
rights. If many human rights struggles are initiated and played out at a domestic
level, then why is ‘international concern’ so important to the very definition of
human rights practice?

Beitz’s response to this problem is to cite the historical development of
human rights, arguing that international concern ‘was central to the deliberations of
the original Human Rights Commission’. He goes on to say,

There was disagreement about how human rights should be enforced, but

there was widespread if not unanimous agreement that serious violations

should be subjects of some form of action at the international level.**
Although undoubtedly some of the rise in the prominence of human rights culture in
the 1970s and onward was spurred by the transnational activism of organisations
like Amnesty International and Human Rights Watch, Cohen notes that this
‘supplemented, but did not substitute for domestic struggles for equal citizenship
and constitutional democracy such that domestic actors, especially in contexts of
transition, were able [to] develop their own political agency in pressing for
liberalization, democratization, and ultimately domestic constitutionalization and
contextualized interpretation of their human rights’.**! According to Cohen, there is

an essential domestic component that is missing if we simply assume human rights

to be an extension of a humanitarian ‘politics of suffering abroad’ or as a means for

4% Beitz, 2013a, p. 32.

%1 cohen, 2012, p. 172.
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regulating states’ behaviour towards each other. Rather, a large part of the
empowering force of human rights is in ‘the practice of declaring one’s rights and
positioning oneself as a rights holder’, which expresses ‘the political autonomy of
free and equal citizens to co-determine the laws that are to bind them’.*** One
cannot then purely take human rights ‘externally’ as it were, as a basket of goods to
be exported around and enshrined in constitutions and pressed from outsiders of a
political system. Although the status of human rights may owe a great deal to their
international codification after the Second World War, what is most novel about this
evolution is not the creation of a set of rights which limited sovereignty or provoked
international concern, but rather that it put into place a readily available universal
standard and language that could be pointed to and appropriated by individuals
against their own political systems. This is why Moyn is wrong to see the novelty of
human rights as being about the role of global activism in creating a new anti-
political moral architecture for protecting individuals across the world. The rise of
international activism may indeed represent an important cultural emergence, but
the power and appeal of human rights is the democratic language it offers
individuals through the ability to challenge institutions and reorient them when they

overlook citizens’ essential interests.

CONCLUSION
Beitz is correct that human rights may provoke an array of responses, but his

mistake is in interpreting the most salient feature of human rights practice to be

2 bid., p. 171.
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their role in provoking external action from the international community. There are
many kinds of government failures that could provoke international concern which
we would not be willing to say are indicative of a failure to respect human rights.
Moreover, the history of human rights struggles does not validate the ‘international
‘concern’ account, since it seems that many significant fights for recognition of
human rights have not played out on the international scale. Beitz may argue that his
model merely states that all human rights are pro tanto reasons for international
concern, not that they must provoke actual international action as a matter of
definition. | also take a stance against this rebuttal for allowing Beitz too much
leeway in assimilating any rights struggle into his model at the expense of trying to
capturing what makes human rights struggles unique. Beitz's attempt to meet the
Fidelity Requirement seems to focus unduly on the responses that human rights
provoke, whereas | claim we can obtain a better picture of what makes human rights
conceptually distinct by asking what kind of demands they make.

Therefore, even if Beitz is correct to say that a certain unique practice that
centred around using human rights as justifications for international intervention
originated in the post-war era, this model ultimately fails in its claim that it provides
a full or appropriate description of the kind of political demands ‘human rights’ are.

The fact that human rights may provoke such different kinds of response
ought to give us reason to consider whether there are separate normative concepts
which underlie various types of human rights. It should be the role of theorists to
excavate and show the complexity of a practice, particularly if one is hoping to say
something illuminating that will help other theorists understand and make

recommendations for that practice. An account that shows fidelity and makes sense
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of human rights conceptually should be attentive to the fact that there may be
several types of normative ideals embodied in human rights practice, and political
theorists ought to be able to distinguish between what these are. Perhaps as
theorists we must entertain the case that human rights embody several functions,
each of which comes under a broader ideal. Identifying a truism that all human rights
provoke international concern does not offer a distinct idea of what separates

human rights and makes them novel as a political concept.
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The Political Justification View of Human Rights

We have now seen how both the Orthodox View and the Political View inadequately
account for what gives human rights their distinctive place in modern politics. Both
views have a tendency to select one normative idea or function and make it the
entire concept of human rights, resulting in arbitrary restraints on human rights,
which constrain their varied functions in contemporary domestic and global politics.
The previous chapter first showed that the function of human rights is not
inherently tied to their role in limiting state sovereignty; theorists who endorsed this
view seemed to rely on an overly generous ascription of the idea of sovereignty and
failed to capture the aspirational side of human rights, which focuses on domestic
contestation and reorienting of the priorities of an individual’s own political
institutions. To tie human rights conceptually to the function of limiting sovereignty
overstates the use of human rights as instruments of high politics and underplays
their significance as a tool for domestic reform. The thesis also rejected Beitz’s view
that human rights function as domestic standards that justify international concern,
on the basis that it failed to show what makes human rights different from many
kinds of public goods that the international community has duties to promote but
which are not ordinarily considered to be human rights. Moreover, Beitz seems to
overstate the role that international concern plays in the justification of human
rights, given the significance of human rights as a tool for domestic struggles in cases

of locally experienced injustice and arbitrary exclusion.

201



This chapter will propose a new, broader idea of human rights that can
accommodate both the distinct international practice that seeks to limit sovereignty
and the more expansive domestic practice which addresses other areas of injustice
and oppression and which seeks to give a voice to individuals within a political
society. So far interpretations of the practice we have seen either focus on
protection of human rights as representing a goal of reaching a teleological end-
state of well-being whereby individuals’ fundamental interests are satisfied (as in
Griffin’s Orthodox View) or in seeing the practice as regulating behaviour between
nation-states by drawing the limits of sovereignty and justifying international
concern (as in the Political View). Both views omit a key distinctive feature about
what makes human rights so powerful as a language of mobilization and democratic
resistance, which is, to cite Charles Taylor, their ability to conceive of individuals as
‘active co-operators in establishing and ensuring the respect which is due them’.!
Taylor also alludes to the active role of the individual in human rights struggles when
he says ‘to talk of universal, natural, or human rights, is to connect respect for
human life and integrity with the notion of autonomy’.?

Human rights are not exhaustively governing norms for international
relations nor are they articulations of the fundamental interests of all human beings
in a state of nature. They are empowerments of the individual to demand a
justification and take part in re-ordering their own society — they open a space for
active resistance and give the citizen the ability to take a role in directing the

authority under which they live. This renders human rights broadly as an open,

! Taylor, Charles, Sources of the Self: The Making of the Modern Identity, Cambridge, Massachusetts:
Cambridge University Press, 1989, p. 12.
2 .
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contestable and democratic ideal, which acts as a versatile language for individuals
or groups to challenge any unjust political/institutional situation that affect their
well-being.

In what follows, | outline a conception of human rights that can capture this
unique feature of human rights discourse, and this conception | call the Political
Justification View. The advantage of this view is its ability to identify what
distinguishes human rights as a general moral idea whilst also allowing for the
existence of different kinds of human rights that serve separate normative functions.
This view meets the Fidelity Requirement by tracing what has made human rights
distinct as a concept throughout its history, and it shows how human rights have
succeeded in becoming such a versatile language for a variety of domestic social
movements as well as a critical force in international politics.

The Political Justification View is a broad view of the role that human rights
play in modern discourse, and | will show how it can accommodate multiple
practices of human rights. Much of the current confusion in human rights, | will
argue, has resulted from an inability to distinguish between two kinds of practices of
human rights: International Legitimacy Rights and Domestic Human Rights. In the
final section of this chapter | will recommend that future discussions of human rights
make this separation distinct, since theorists have a tendency to talk over each other
when they assert human rights practice to encompass one kind of moral concept,
whereas | argue that these two ideas of human rights both currently operate

simultaneously in the discourse.
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I. FAILINGS OF THE POLITICAL VIEW

We have seen how both the Orthodox View and its most cogent challenge in the
form of Beitz’s ‘international concern’ view do not capture what makes human rights
unique as a political concept. The latter, as seen in the previous chapter, attempts to
accommodate the entire gamut of human rights at the cost of over-emphasising the
international role that human rights play, making this role definitive of the concept
of what it is to possess a human right, in spite of the key role of human rights as a
mobilising tool in domestic struggles that have not been historically associated with
transnational demands for external concern.

This key role human rights play in domestic politics is explained well in recent
work by Jean Cohen who cites the use of human rights discourse in ‘projects of
liberation” such as in circumstances including emancipation from colonial
domination, liberation in the Soviet Empire in the 1960s and ’‘70s, and the
‘domestically led democratic transitions’ in Latin America in the mid-1970s and early
1980s.? This emphasises the importance of human rights in locally rooted struggles,
even though they were not always predicated on the idea of human rights as an
international movement. External actors played a minor role through the work of
transnational NGOs and ‘activists beyond borders’, but the crucial role of human
rights here was in the work of local actors being the ‘main vehicle for denouncing

domestic injustice and for giving “ethical-political” meaning to the universal

3 Cohen, Jean L., Globalization and Sovereignty: Rethinking Legality, Legitimacy, and
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principles they were invoking, their very praxis revealing that the content of human
rights would be determined domestically’.*

This is not to deny that some particularly important human rights do not
operate as international legal standards that ought to be upheld everywhere and
whose violation makes a case for strong international action. But it says that much of
the power of human rights is their ability to be claimed by those affected, who then
work out the content of those rights democratically and within their domestic legal
framework — the right is defined by the contingencies of its particular use. It may
invoke a universal value such as ‘free speech’, ‘universal education’ or ‘the right to
privacy’, but the true value of human rights is the power they bestow on individuals
as a means for determining the standards of the institutional framework under
which they live, reorienting people towards different ideas about the common good.
This element is overlooked if we see human rights practice as primarily a means for
the international regulation of states’ behaviour or as an extension of a
humanitarian politics of suffering abroad.’

One cannot then just consider human rights ‘externally’ as it were, as a
basket of goods to be exported around and enshrined in constitutions and pressed
from outsiders of a political system. This is why Moyn is wrong to find the novelty of
human rights in their popular rising, which coincided in the 1970s with a global
activism whose champions sought in the wake of the failure of grand ideologies such
as Communism and Fascism to offer a new anti-political moral architecture for

protecting individuals across the world. The rise of international activism may indeed

4, .
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represent an important cultural moment, but the power and appeal of human rights
has often been in the democratic language it offers citizens to challenge political
institutions and reorient them when they overlook the people’s essential interests. It
is not, in Beitz’s words, that each citizen becomes ‘a subject of global concern’® or
that human rights practice aims to bring ‘aspects of the domestic conduct of
governments within the scope of legitimate international concern’.” It is that all
individuals live under laws and institutional structures which must be justified to
them as human beings who are due reasons for why they must obey them. Human
rights represent the result of a constant reinterpretation of this fundamental
political relationship between citizens and the dominant official institutional order
that frames their lives.

While Beitz is correct that human rights have risen in importance partly due
to their ability to regulate international relations, this is not constitutive of their
nature. As Jean Cohen argues, while the emergence of international human rights
discourse may have played a role in their increasing use as a global language of
protection, any account which takes this as exhaustive of the modern idea of human
rights is showing insensitivity (and lack of fidelity) to the other waves that
subsequently stretched the role of human rights. For one to dismiss these struggles
as not pertaining to the international practice of determining state-based
intervention robs human rights of their potency in spurring domestic emancipation,
which as Cohen notes is ‘a dimension lost in the new enthusiasm for international

enforcement of the rights of others and transnational activism by inter-national non-

6 Beitz, Charles, The Idea of Human Rights, Oxford: Oxford University Press, 2009, p. 1.
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governmental organizations (INGOs) aimed at saving victims’.2 Human rights have
played a significant role by serving as a vernacular for communicating domestic
struggles which were participated in and worked out through local actors. One sees
evidence of their broader role in the French Declaration of 1789, which Cohen
maintains is ‘the progenitor and referent of modern human rights discourses for the
next two centuries’.” The declaration’s primary purpose was to replace monarchical
principles with ‘republican and democratic legitimating principles’,"® moving from
arbitrary power and absolutism to a polity based on principles such as ‘personal
liberty, public freedom, and non-domination’. ' Although giving the French
Declaration as much prominence as Cohen does is a gross overstatement, she is
justified in her claim that the ideals which it embodied were not later superseded
following the rise of the international practice of human rights and their invocation
in justifying various forms of international action. In reality, the international human
rights covenants served as an ‘important normative referent for domestic civil
society and social movement activists’,"> but crucially, they were not made human
rights simply due to the additional involvement of members of foreign communities.

| argue, then, that although this international concern has become a part of
the wider spectrum and broader remit of human rights, their power as a concept is

not defined by their ability to transcend state borders but rather in the power of

human rights to give all citizens a right to declare their equal standing in political
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decision-making and to resist unjust coercion, specifically on matters that are the

concern of all people in a society.

Fidelity to a Broader Idea of Human Rights

In searching for a general idea of what human rights are, we need an understanding
that can capture the multi-faceted contemporary uses of human rights without
leashing them to their role in international politics. This will involve a form of Fidelity
to Function but with ‘“function’ interpreted as a broader moral idea expressed by
human rights throughout their history.

| seek a wider view that can capture both the protective aspects of human
rights against the worst forms of oppression and tyranny, as well as embrace their
aspirational character in promoting various aspects of human well-being and
creating political institutions to ensure their protection. The best theory of human
rights will be able to classify what has given human rights such potent force as a
moral idea, whilst also being sensitive their mixed usage in history and political
practice. It will make sense of the multiple practices that appropriate the term,
whilst also preserving some sense of what makes them distinct as an ethical
enterprise.

Any account of the nature of human rights needs to frame what is being
discussed when the term ‘human rights’ is introduced in various areas of practice, be
it the domestic legal practice, the practice of international law which governs
relations between states, or the language of NGOs and advocacy movements which
protest on behalf of human rights. Though individual participants in these different

practices of human rights may be using the term to make different kinds of moral
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demands, a broad enough account of the nature of human rights will be able to
illustrate the basic character of a human rights demand and identify what standards
are being invoked when a human rights claim is made. Finally, a good theory of the
nature of human rights will be able to allow for the breadth of human rights practice
and accommodate the great openness and extent of broad disagreement regarding
the actual content of human rights.

This will require fidelity not to one particular aspect of human rights history
but rather to the general role that human rights play in political thinking. The theory
must capture the essential innovation of human rights, which | find to be their
inherently democratic nature of allowing citizens to seek justifications for any
coercion that is imposed by the social and political institutions that affect citizens’
well-being and equal standing. This, like Beitz’s view, is a broad notion of the role of
human rights, but it identifies an idea of human rights that explains their distinctive
innovation without drawing from a narrow slice of their recent international rise to
prominence. Thus it does not need to overstate the importance of international
concern in defining human rights as a concept as Beitz’s theory does, which gives rise
to the various problems with his theory mentioned in the previous chapter.

Although the view | outline here will elucidate what | take to be the
distinctive role of human rights and will make sense of the unique role that human
rights play in modern political thought, it will still allow for George Letsas’s claim that
‘there may be various practices operating under the heading “human rights”, each of

which is a response to a distinct normative concern’.”® Later in the chapter | will offer

B Letsas, George, ‘Dworkin on Human Rights’, Forthcoming paper in Jurisprudence. Draft paper
downloaded from: <http://papers.ssrn.com/sol3/papers.cfm?abstract_id=2237860>, [Accessed 1
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a view on what the distinct practices of human rights are, but | simply note at this
point that human rights can be separated into these multiple practices even though
there is a general idea of human rights as a democratic ideal which encompasses

each individual’s fundamental right to justification.

The Need for a Broader View of Human Rights

We have seen that there is tension between proposed minimal Political conceptions
of human rights, which advance a very narrow function of human rights as those
international human rights that relate to the conditions of bare legitimacy for any
political authority, and more expansive accounts of human rights, which contain an
array of liberal rights, including economic and social rights to education, social
security and rights against discrimination public life.*

| propose that these separate ideas embody two distinct concepts of human
rights. They are (1) those human rights which pertain to International Legitimacy and
(2) those human rights which pertain to Domestic Human Rights. | will explore these
distinctions later in the final section of the chapter. For now though, the problem
remains of finding a broad general idea of human rights that can capture both of
these uses of the concept. If we accept that human rights can be separated into

multiple concepts, then it appears difficult to say how there is any singular idea of

June 2015], p. 11. Andrea Sangiovanni has expressed similar doubts that there is any single practice of
human rights, and he supports the idea that there are a plethora of concepts of human rights in use
by various organisations and social movements who claim them. See Sangiovanni, Andrea, ‘Beyond
the Political-Orthodox Divide: The Broad View’, Forthcoming chapter in Etinson and Liao, Human
Rights: Moral or Political?, Oxford University Press, 2015, p. 6.

!4 Beitz would be counted among these more expansive views. See also Nickel, James, Making Sense
of Human Rights, 2" edn., Oxford: Blackwell Publishing, 2007, [First Published 1987]. One theorist
who includes virtually all liberal-democratic rights in his account of human rights is Simon Caney. See
Caney, Simon, Justice beyond Borders: A Global Political Theory, Oxford: Oxford University Press,
2005, pp. 78-85.
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human rights that can unite them. How can one determine a meaningful account of
human rights if their practice pulls in various directions and encompasses several
normative claims?

| believe we can accommodate these facts about human rights practice by
accepting that (1) a theory of human rights that makes sense of the multiple
practices of human rights must be very broad and (2) human rights embody multiple
political functions. There may be a general notion of the role human rights play in
the hierarchy of ethical ideas, but it does not pertain to just one kind of function, eg
disabling sovereignty, justifying international concern or protecting personhood."

By dividing the existing practices of human rights, we will see that
philosophers have thus far tended to overvalue the ideal of devising a ‘master list’ of
universal human rights, a project which is not the principal task of human rights
theory if there are in fact separate sub-practices of human rights to theorise about.
The idea of an overarching final word on the normative scope of human rights has
led theorists to talk over each other and is responsible for the radically incompatible
lists of human rights that different theorists typically develop. | propose a much
broader idea which will show that neither minimalist nor expansive views of human
rights are inherently mistaken about them. The views merely appropriate different

functions that human rights are capable of serving.

2 n this paragraph | have made a distinction between the general ‘idea’ of human rights and the fact
that within this idea there may exist multiple ‘concepts’ or ‘practices’ of human rights. This is similar
to a distinction made by Sangiovanni, who says we can distinguish between ‘the concept of human
rights and particular interpretations of that concept’. See Sangiovanni, 2015, p. 10.
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Il. THE POLITICAL JUSTIFICATION VIEW

| endorse a broad account of what human rights may be, which | call the Political
Justification View, accepting both the ‘high politics’ practice identified by the
Political View of constraining sovereignty and the more piecemeal, transnational-
concern approach taken by groups such as Amnesty International and NGOs, which
petition on behalf of those who are typically denied a voice in the political process.
In addition, the Political Justification View also accepts the use of human rights by
domestic social movements and individual actors who engage in struggles to
guestion unjust forms of domination such as state corruption or sexual and racial
prejudice under the banner of human rights. This broad idea still allows us to
acknowledge the rise of global organisations such as the UN. Their increasing role in
response to the atrocities committed by states in the late twentieth century raised
the need for human rights to be a regulating language for limiting sovereignty and
justifying intervention. But we do not need to make this particular function the
dominant lens through which we understand the entire idea of human rights.

The alternative stories of human rights raised by intellectual historians such
as Moyn and Hopgood raise doubts as to whether there was even enough awareness
of the Holocaust in the immediate aftermath of the Second World War to make it
central in the very understanding of what human rights were constructed to do,®
thus we should only see the sovereignty-limiting function as one kind of role that
human rights have begun to play as global organisations for monitoring states have

risen to prominence.

% see Moyn, 2010, p. 7, and see Hopgood, Stephen, The Endtimes of Human Rights, New York: Cornell
University Press, 2013, chp. 3.
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| argue, like many other theorists as well as the Preamble of the Universal

Declaration, that what unites elements of human rights practice is a focus on dignity.
But it is not dignity as it relates to a singular function, such as the elements of
humanity that must be protected to render a state legitimate (as in the Political
View), nor is it dignity conceived as an end-state to be acquired when one has a
certain amount of fundamental interests or capabilities fulfilled (as in the Orthodox
View). Rather, it involves identifying what unites the various invocations of dignity in
human rights struggles. We do not attempt to limit dignity into a single set of goods
or functions, since restraining human rights in this way does not capture the
dynamic character of the ever-evolving human rights practice. Rather, as Jeffrey
Flynn notes:

The specific meaning of human dignity, and so the need for particular human

rights, only becomes apparent through violations of dignity in particular cases,

as experienced by, for instance, marginalized social classes, disparaged and

discriminated against minorities (based on gender, culture, religion, race, etc.),

illegal immigrants and asylum seekers, and so forth."’
Dignity is not understood as ‘merely a philosophical tool for deriving the content of
human rights’,18 but instead my analysis focuses on what is being claimed when
one’s dignity is invoked through human rights struggles, be it in older battles for civil
rights and political recognition, or recent battles over a right to be forgotten, or
political struggles for the rights of employees to fair pay.

This view of dignity is also defended by Forst, who refers to the ‘political

v Flynn, Jeffrey, ‘Human Rights in History and Contemporary Practice: Source Materials for
Philosophy’ in Corradetti, Claudio (ed.), Philosophical Dimensions of Human Rights: Some
Contemporary Views, London: Springer, 2012, p. 16.
18 .
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notion of dignity as a relational concept, referring to the social and political standing
of human rights as agents of justification who are equal to one another’.* This more
formal account of dignity has the benefit of being able to capture the myriad uses of

human rights, rather than seeing dignity as an end-state concept whose full

implications can be explained independently of societal circumstances.

Outlining the Political Justification View

The Political Justification View can be outlined as follows: human rights are demands
which challenge unjustifiable political-institutional orders, which are the concern of
all people, and which protect the equal standing of individuals in political decisions
that affect the collective or individual good.

The Political Justification View is able to capture what makes human rights
unique as a concept without the Orthodox View’s constraint of having to link human
rights to one specific ethical value. Human rights are not, according to this view, and
as Orthodox View defenders claim, moral rights derived from specific features of
human nature. Nor are they confined in the way defined by the Political View, of
being inextricably linked to their modern functions in international relations. Both of
these views have a tendency to impose an idea from above about human rights
which can be established to manage conflict and which serves as a constant and
static set of requirements to protect against basic threats. But as Forst says, ‘The
primary perspective of human rights is from the inside...The main perspective is not

that of the outsider who observes a political structure and asks whether there are

9 Forst, Rainer, ‘The Justification of Human Rights and the Basic Right to Justification: A Reflexive
Approach’, Ethics, Vol. 120, No. 4, July 2010, p. 721.
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grounds for intervention’.?

This theory is best suited in light of several facts about human rights culture
and practice that have been identified throughout this project: (1) human rights are
invoked to serve different political functions, (2) the specific content of domestic
human rights claims is inherently tied to certain historical and institutional contexts
(i.e. they are political) and (3) a good theory of human rights should show fidelity to
various aspects of human rights practice.

The advantage of the Political Justification View is its emphasis on the
capability that individuals possess to be active cooperators in determining the
justness of the system of social relations in which they live. The key innovation of
human rights is the recognition of citizens not only as people for whom government
ought to operate according to their good, but who can demand reasons for any
political state of affairs enacted upon them without their consent. This extends from
a democratic ideal that the social order is constructed to serve all individuals who
live under that order, and thus the individuals are always owed adequate reasons for
the coercive force of that social order. This view extends human rights beyond the
natural rights of the eighteenth century, whose original function is linked to
attempts to justify the coercive power of the state and define the limits of political
authority. Human rights under the Political Justification View are a much more
extensive concept that owe their moral force to the development of the idea of
citizens as autonomous agents who can challenge any form of unwarranted political

force from agents or institutions who affect their life experiences. This makes human

2 |bid., p. 727.
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rights inherently political — they deal with establishing the fundamental
arrangements of politics. As Forst says, ‘Human rights have a negative and a positive
meaning at one and the same time. On the one hand, they raise objections to
specific unjustifiable social developments and injustices; on the other hand, they are
constitutive and constructive components of the common project of establishing just
social relations’.”!

The Political Justification View developed here shows how human rights can
claim universality (since they are a concern of everyone) but how they are also
context sensitive (since they depend on the political situation in which one is
situated). They are demanded after concrete experiences of injustice, taking a
particular grievance and raising it to a general one, asking from the perspective of
those who suffer under it, ‘How can such a system be justified?’ This makes the
creation of human rights in part a response to instances of injustice wherever they
are found, and it relies on marshalling the correct arguments and exposing suffering
to show why any particular human right ought to be prioritised. It also characterises
human rights as political claims, since it accepts that human rights are inherently
linked to an individual’s right to have her interests accounted for in any political
decision that affects her interests, rather than defining human rights as
interpersonal moral rights held by all individuals against all other individuals.

Under the Political Justification View, then, human rights are simply those
actions which citizens are universally justified in demanding on behalf of all others,

and which serve as defences against acts of either non-provision or unwarranted

2t Forst, Rainer, ‘The Basic Right to Justification: Toward a Constructivist Conception of Human Rights’,
Constellations, Vol. 6, Issue 1, March 1999, p. 43.
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imposition by political authority. This model embraces the fact that human rights can
both protect a pluralistic set of ethical goods and serve multiple political functions,
and is therefore what Tasioulas would call a ‘Doubly Broad’ model of human rights.**
It is a way of modelling a structural view of the kinds of claims human rights are and
the normative functions they are capable of serving. The Political Justification View
takes elements of the methodology and approach of a practice-dependent view of
human rights, but through the interpretative process of examining the practice and
history of human rights we find a broader model of human rights emerges rather
than the more circumscribed models of Beitz and Raz, who narrow their focus to
particular international functions human rights have come to serve.

The Political Justification View shows that human rights doctrine is not
reflective of a final decision on moral matters and that many human rights will
always remain contestable in the goods they protect. The demand for human rights
is a prioritising device that expresses a certain kind of claim for justification —
whether that claim will eventually win or lose in competing for recognition will
depend on its ability to marshal the right arguments, draw attention to the
necessary aspects of suffering and command our sympathies. This is why we must be
wary of attempting to define a final set of human rights. Although there will be some
human rights which are based on universally agreed experiences of suffering
(genocide, torture, etc.), many expressions of human rights are a call for opponents

to justify themselves and, as Ignatieff notes, ‘Given the fact that many forms of

*? This does not imply that the Political Justification View has any particular affinity with Tasioulas’s
Orthodox View, only that both his view and the model | advocate here consider human rights to
encompass a pluralistic set of goods and serve more than one political function. Tasioulas’s view still
maintains the Orthodox criteria | outlined in chapter 1 and is committed to the view that every
human right must be based on a prior moral right that all individuals possess, which my view rejects.
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oppression will not answer to argument and deliberation, there are occasions, which
must be strictly defined, when human rights as politics becomes a fighting creed, a
call to arms’.?*> A good model of human rights will allow for a constant disagreement

about the final ends of human rights, whilst also capturing the basic elements that

make human rights special as a political demand.

How Is This Helpful as a Definition of Human Rights?

The Political Justification View | am shaping is influenced by an insight by Rainer
Forst, who states, ‘Human rights are meant to ensure that no human being is treated
in a way that could not be justified to him or her as a person equal to others’.** The
Political Justification View takes this insight further, by adding that human rights are
the concern of all people” and that they may be used to serve the individual and the
common good.

This at first glance seems to be a very broad formulation which does not
delineate the territory of human rights sufficiently from any other kind of moral
theory, since many moral theories concern themselves with what can be justified to
others. Forst nevertheless continues with the statement that ‘one claim underlies all
human rights’. He calls this the basic right to justification.’® The Political Justification
View takes this to be the underlying fabric of human rights when it is applied to the

political and social structure that affects one’s life. This right protects the basic

2 Ignatieff, Michael, Human Rights as Politics and Idolatry, Oxfordshire: Princeton University Press,
2001, p. 22.

** Forst, 2010, p. 712.

> The notion that human rights are unique in being the ‘concern of all’ is also expressed in
Sangiovanni’s recently proposed ‘Broad View’ of human rights. See Sangiovanni, 2015, p. 10.

*® Forst, 2010, p. 722.
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prerogative that citizens can ‘claim to be respected as autonomous agents who have
the right not to be subjected to certain actions or institutional norms that cannot be
adequately justified to them’.”’

Forst begins from a Kantian moral premise that people are to be treated as
ends in themselves and that this requires that we respect their right to justification
in practical situations. This emphasises the idea that human beings are ‘reason-giving
and reason-deserving’?® beings meaning that each individual can always call into
question the acceptability of actions taken by a group that affect his or her life. This
is the barest ethical assumption that underpins the entire human rights project,
since to even assume that a person can claim individual rights from a political
authority is to assume that individuals have a basic moral standing as autonomous
agents.”

As Forst points out, this account bears some similarity to the view of human
rights endorsed by Joshua Cohen, who says that human rights are norms ‘associated
with an idea of membership or inclusion in an organized political society'.3° The idea
of membership is a democratic one, stressing the normative requirement that an
individual’s interested are given due consideration ‘by the political society’s basic
institutions...both in the processes of authoritative decision-making and in the

content of those decisions’.>*

7 Ibid., p. 712.

*® Forst, 2010, p. 722.

?° Unlike Griffin’s theory, this does not imply that these rights spring from the value of autonomy or
that those persons who cannot exercise certain kinds of personhood or autonomy are not worthy of
human rights.

30 Cohen, Joshua, ‘Minimalism about Human Rights: The Most We Can Hope For?’, Journal of Political
Philosophy, Vol. 12, No. 2, 2004, p. 197.

*Ibid., p. 197.
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This makes human rights inextricably linked to a notion of political
membership that can be invoked against a variety of contingently-experienced
injustices, but it also retains their potency as a universal ethical ideal. Every demand
for human rights, therefore, expresses a universal claim (that all people’s interests
must be accounted for by their basic political institutions), though it is an idea that is
versatile enough to be employed in the service of a variety of unique circumstances

and social struggles. This, according to Jean Cohen, means human rights express

a politics, with an elective affinity to democracy, even if one makes only
“moral” claims. Declaring and mobilizing for one’s rights entails more than
overt pleas for a more just exercise of public power, or limits to arbitrariness,
or even the rule of law — it also entails wresting the power to participate in the
politically relevant discussion and decisions regarding who should be accorded
which rights, whose voices should be heard, what rights people have, how
these should be interpreted, and about how public power should be
exercised.>

The Political Justification View makes human rights essentially defences that
every individual possesses against those actions that cannot be justified to each
individual which are taken by any political authority that governs their lives. Forst
refers to these defences as examples of ‘veto-rights’ that all citizens possess, but this
veto ‘is “qualified” in the sense that the moral appeal as “veto” itself must observe
the criteria of reciprocity and generality'.33
The basic right to political justification as | conceive it attempts to proceed

with minimal ethical assumptions about what the very logic of possessing a human

right must entail. It begins from the basic observation that in order to possess the

%2 Cohen, Jean, 2012, p. 170.
> Forst, 1999, p. 44.
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idea of universal rights that all people can claim, we must assume that people have a
particular moral standing. This moral standing cannot tell us anything that will help
us generate or logically derive the conventional list of liberal rights, but it might be
said to embed within it the basic skeletal moral assumptions that (1) political society
is constructed in the interests of individuals, (2) human beings are creatures to
whom reasons are owed for actions that affect them and (3) all human beings have
equal moral status.>® These are assumptions embedded within what Forst would call

'3 of human rights.

the ‘normative grammar

Some will believe that the Political Justification View has already succumbed
to the temptations of the Orthodox View by postulating a basic fundamental
universal right, the right to political justification. It is important to show why that is
not the case. First, the basic right to justification may be better thought of as a duty
that is owed to every individual who lives within a certain institutional or political
framework. It merely uses the language of human rights to express a basic
assumption of political morality that is evident in the uses of human rights we have
traced throughout this project — from the French Declaration of the Rights of Man
and of the Citizen to the UDHR — that political and social institutions have a constant
obligation to explain and justify their coercive power or rectify failures to co-

ordinate effective action to protect individuals from being victims of injustice caused

by their current social structure. These political and social institutions are constantly

** This is also emphasised by Allen Buchanan, who argues, ‘The existing system of international legal
human rights has a robust status egalitarian aspect. The modifier “status” here is intended to signal
that what is at stake is not distributive equality (equality in the distribution of resources or
opportunities of outcomes), but something more basic, namely, a notion of equal standing’. It is
important to note here that Buchanan believes this basic assumption can be gleaned from
examination of the practice itself. See Buchanan, Allen, The Heart of Human Rights, Oxford: Oxford
University Press, 2013, p. 30.

** Forst, 2010, p. 722.
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subject to a re-interpretation of their roles and scope as citizens or groups demand
their rights on behalf of all those who are directly harmed, unprotected, or excluded
under the prevailing order. The reason it is useful to think of this as a right is because
it eschews any kind of consequentialist justification for political authority — rather it
is based on the idea that the apparatus under which one lives must be justifiable to
every individual. This separates any right which springs from the basic right to
justification as a special type of moral justification distinct from those which need
only be defended by a reference to the greatest good, such as, say, building a road
or a railway might be, which would not require justification to every individual living
under the government that builds them. The Political Justification View does not

36 that will arise

treat human rights as necessarily relating to ‘predictable threats
from the state system as Beitz’s theory does, though it would limit human rights to
the kinds of reasonable demands that can be made of the political system,
accounting for feasibility and burdensomeness.

The second reason that the right to justification should not be equated with
the Orthodox View is that the right to justification itself is not a proposed foundation
which can be used to derive the specific content of human rights — unlike the
methodology of the Orthodox View, the foundational right to justification does not
specify certain features of human nature that human rights are constructed to
protect. The right to justification is rather an interpretation of the kind of political

demand that characterises a human rights claim through the various manifestations

of the practice, and the basic ethical assumptions that made human rights possible

*® Beitz, 2009, p. 58.
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(i.e. the recognition of equal moral worth, the need for political authority to justify
itself to citizens and the empowerment of individuals to shape their own societies’
laws).

Proposing a basic right to justification as the basis for human rights is similar
to Dworkin’s theory that all human rights are underpinned by a foundational right to
equal concern and respect, that is ‘the right to be treated as someone whose dignity
matters and matters equally to those of others’.*’ The right to justification that |
present as the basis for the Political Justification View, however, along with Joshua
Cohen’s related idea of human rights being embodied by the notion of political
membership, has the advantage of emphasising the more contractual idea that basic
institutions must be justified to those members who live under them and whose
membership is predicated on the fact that political agents must orient themselves

toward the common good of all individuals who are subject to their laws and

policies.

The Role of Human Rights as a Legitimation of the Political Order

There is a link here between Forst’s account of human rights and a view of human
rights in an early essay by Bernard Williams which says that human rights take a part
in solving the requirement that ‘a stable political order must offer its citizens some
legitimation of its power’.*® Williams says, ‘Coercion requires legitimation...the will of

the stronger is not itself a legitimation’.>® Offering a legitimation is part of

* Letsas, 2014, p. 6.
38 Williams, Bernard, In the Beginning Was the Deed: Realism and Moralism in Political Argument,
Oxfordshire: Princeton University Press, 2005, p. 63.
39 .
lbid., p. 23.
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recognising each citizen’s fundamental basic right to have the political order justified
to them:

If the power of one lot of people over another is to represent a solution to the

first political question, and not be itself part of the problem, something has to

be said to explain (to the less empowered, to concerned bystanders, to

children being educated in this structure, etc.) what the difference is between

the solution and the problem.*
Williams’s account inextricably links human rights with political institutions in a way
that Forst’s does not. For Williams, human rights, or at least what he calls ‘basic
human rights’ are responses to ‘tyranny and unmediated coercion’.** He notes that
‘a mark of philosophical good sense’** may be to keep these rights limited to such
cases of unambiguous abuses of power. Williams, in this essay, does not take his
remarks much further than the most fundamental of human rights (referring to
torture, genocide and other forms of state abuse), but it is clear that for Williams
human rights are linked to the need for a political authority to justify itself to its
citizens and have a convincing story of ‘legitimation’ to defend its coercive role.

The broader account that Forst’s right of justification envisions seems closer

to a view Williams expresses in his later work, wherein he discusses the idea of a
Critical Theory Test, which outlines the circumstances in which individuals may
guestion the social system which frames their lives and the distribution of

advantages within that system.” When disadvantaged individuals make claims for

themselves which question the source of the authority that determines their

“* Ibid.

*Ibid., p. 74.

* Ibid., p. 72.

3 Williams, Bernard, Truth and Truthfulness: An Essay in Genealogy, Oxford: Princeton University
Press, 2002, p. 230.
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position in the social order, they ‘want to know why the power of these others is
being exercised over them’ and where the answer is unsatisfactory, ‘the result is not
just that the system is in doubt, but that it is unjust'.44 Here then, Williams seems to
connect the idea of legitimation not with only preventing the most egregious abuses
of state power, but with the wider ability of citizens to question whether the
outcomes of the social order are justified and if a reasonable story can be provided
to explain why they suffer or are marginalised in any given system. If we see human
rights as related to legitimation in this sense, we capture a wider aspect of their dual
nature as both (1) protections of the most essential aspects of human well-being and
(2) aspirational demands which seek to eliminate disadvantage and injustice
perpetuated by political and social institutions. This also reflects the notion of
human rights expressed by Conor Gearty as ‘a phrase around which positions of
opposition to power can be articulated, new bonds of solidarity can be garnered and
fresh versions of right and justice can be launched on a disbelieving world”.*?

Human rights have not only been used to assess the legitimacy of political
authority — they have also been used locally to uncover various forms of injustice
and oppression and to show how individual cases of injustice are the responsibility
of all to respect and assist in alleviating. Forst claims that we must be attentive to
this ‘social aspect’ of human rights, which arose in the context of individuals who
‘suffered from and protested against forms of oppression and/or exploitation that

they believed disregarded their dignity as human beings’.*® If one removes this

a4 |, .
Ibid.

> Gearty, Conor, ‘Do Human Rights Help or Hinder Environmental Protection?’, Journal of Human

Rights and the Environment, Vol. 1, No. 1, March 2010, p 11.

*® Forst, 2010, p. 712.
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aspect and simply makes them, as Beitz does, regulations for an inter-global system
of states, we miss the potential for human rights claims to be used as a language
that is always available to localised forms of domestic resistance, in which the
universal claim is available to any citizen that a particular interest ought to be
accounted for in the basic political structure of society. Thus human rights ‘are not
simply the object of a declaration...it is their essence to be declared by those whose
rights are at stake’.*” The grassroots activism that characterises many human rights
claims is not necessarily attempting to deny the sovereignty or legitimacy of the
state, even when it challenges a prevailing set of circumstances. Examples of such
rights include rights to health care, rights to education and rights to social security.
These rights are no doubt important, but they are not linked to solving the basic
problems of providing order and protection and justifying the coercion inherent in
political rule. Neither are such rights purely the outcome of international
declarations which aim to articulate the limits of government sovereignty. As Jean
Cohen says, ‘It would be absurd to deprive domestic social movements of this

important label [of human rights] by restricting the concept of human rights to those

rights which function to suspend the sovereignty argument against intervention’.*®

Features of the Political Justification View

Human rights under the Political Justification View are directed towards agents of

political authority (e.g. governments, large powerful organisations, social

* Cohen, Jean, 2012, pp. 170-171.
* Ibid., p. 222.
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institutions) or what might be termed the ‘official institutional order’.* The Political
Justification View locates three basic assumptions at the core of human rights
practice: first, a recognition of individuals as agents to whom reasons are owed;
second, what Allen Buchanan calls a ‘robust status egalitarianism’,>° the assumption
that all human beings are equally entitled to claim the same human rights in similar
circumstances;”" third, that human rights are the concern of all people. Although the
primary targets of human rights demands are agents of political authority, human
rights are unique because we expect their violation to be a concern for everyone,
and we can demand that all participate in respecting, contributing towards, and not
obstructing others from their enjoyment of them. Therefore, these assumptions are
supported by the wide scope we see for human rights, particularly in the work of
advocacy movements such as Amnesty International and Human Rights Watch,
which seek to fight on behalf of those in other states in the name of human rights.
To deny a human right is to express to an individual that his position of equal
standing is not accounted for within the basic political structure of his society.

| have said that under the Political Justification View the duty of providing a
justification falls upon agents of political authority, which in modern societies will be
mainly characterised by what Forst calls ‘the legally constituted institutions of a

7 52

political community: the state Within any given polity it is primarily a

9 Cohen, Jean L., ‘Rethinking Human Rights, Democracy, and Sovereignty in the Age of Globalization’,
Political Theory, Vol. 36, No. 4, August 2008, p. 582.

0 Buchanan, 2013, p. 30.

> | add the caveat ‘in similar circumstances’ here to clarify that the basic right to justification does not
assume that all human beings are entitled to the same lists of human rights over all historical
circumstances. They would be entitled to a basic right to justification but not necessarily to the
selfsame list of human rights.

>% Forst, 1999, p. 52.
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government’s duty to promote, protect, and respect human rights demands®. The
international community has a supplementary role in aiding human rights struggles
and in facilitating opportunities for citizens within a polity to speak out and be heard
when their rights are violated, but the initial demand for justification will come from
citizens who actively resist or make their grievances known against their own state
e.g. the struggle for women'’s rights in patriarchal societies raised by those who seek
to challenge and dispel traditional or religious justifications of gender inequality.

The internal focus of human rights emphasised here may make us wonder to
what extent human rights can claim to be universal, especially if they are highly
contextual demands based on citizens challenging specific laws and policies
produced by their own state. This is a complex question; the right to justification
does not stipulate precise content for an ideal list of human rights, nor does it
require a specific institutional form for their enactment. The right to justification
itself is not posited as a fundamental right in a state of nature, but rather it is
assumed based on the widely held notion idea that any political authority that wields
coercive power must provide reasons for the forms this coercion takes, and must
justify the arrangements of advantages and disadvantages to every individual®.
Specific human rights will arise in response to commonly felt experiences of indignity
and oppression in such polities, when individuals or groups voice their particular

demands in the name of all people. Therefore, it is not possible to simply state the

>3 This does not imply that states are the only ones who are capable of violating human rights, simply
because they bear the main responsibility for protecting them. For example, other agents such as
multi-national corporations or religious institutions may violate human rights, even if they are not the
main addressees of human rights claims.

>* The idea that any political authority must provide a story or a set of reasons to explain and justify to
its coercive power to each subject is referred to by Bernard Williams as the ‘Basic Legitimation
Demand’. See Williams, 2005, pp. 4—6.
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conditions that would mean every person’s right to justification is satisfied.
Satisfying everyone’s right to justification is based on an idealized situation in which
no citizen would have reason to find the current arrangements of their society
unreasonably or arbitrarily rigged in favour of a particular advantaged group, and in
which all citizens are fully protected from threats to their equal standing.

| have said that human rights are targeted towards agents of political
authority, typically characterised by the modern state. But the term ‘agents of
political authority’ can be interpreted more broadly, and can also refer to any
individual agent or institution that coordinates, affects, or governs aspects of
people’s lives, controls the allocation of resources, upholds certain moral and legal
rules, and wields the coercive power and responsibility to dispense punitive
measures against those citizens who violate certain rules of conduct. This prevents
the Political Justification View from being overtly state-centric. Rather, it recognises
the centrality of a certain relationship between citizens and any centralised authority
which governs their lives and makes the claim that there are certain rights that
pertain to this unique relationship.”

To dispel the state-centric model of human rights, one only has to ask ‘Is it

possible to imagine the existence of a normative idea such as that found in modern

> This does not make human rights inherently tied to specific political institutions — it is just that
states happen to be the current body through which collectives are organised and which have the
greatest potential to affect citizens’ lives. (Individual’s could equally have human rights claims against
certain corporations and large organisations.) One could easily imagine that a large corporation or
institution could be capable of inflicting certain threats that prevent people from living dignified lives,
in which case it would be not be only the duty of white knight states to come and rectify these
behaviours — it would be the responsibility of the corporation or institution itself to reform its
practices. The point is that many organizations, corporations and social institutions affect citizens’
lives, and we cannot exclude these bodies from the kinds of human rights considerations and
responsibilities to which we subject states without risking the charge of arbitrarily focusing on one
particular contingent aspect of the modern geo-political order.
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human rights regime and recognise the need for such a normative practice, even if
the modern state system as we knew it ceased to exist?’ If we answer yes, there
seems to be a good reason to say that human rights, even if we take them to be
primarily political, do not have to rely on the existence of the modern state system.
This conclusion might seem to go against the very spirit of Political views in
the first place, which is to make human rights theory practice-dependent by, as Beitz
claims, beginning to recognise that human rights play a particular public role in
modern global politics, and then developing a conception of human rights from
there. But this assumes a very specific definition of a practice, that being the exact
empirical peculiarities and circumstances surrounding the practice itself, whereas we
could use the term ‘practice’ to mean something broader. We look at the practice
and rather than asking ‘What are the specific contingent geo-political empirical facts
about the practice of international human rights?’, we instead examine the broader
distinctive concept we see implicit in all practices of human rights and seek to
understand the general role that human rights play in political thought. Then we
proceed to examine at the multiple human rights practices individually and explicate

the various types of underlying normative demands they represent.

lll. 1S THE POLITICAL JUSTIFICATION VIEW AN ORTHODOX OR POLITICAL VIEW?

The Political Justification View | offer may be seen as a ‘third’ approach between
Orthodox and Political views of human rights.”® It eschews the Orthodox View of

human rights as being determinable by natural reason reflecting on a basic set of

*® Forst himself calls it a “fourth approach’ of thinking about human rights, labelling the approach of
theorists such as Joshua Cohen, who adopt a justificatory minimalist view of human rights, as the
third way, in Forst, 2010, p. 716.
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human values, whilst also shedding the Political views that tie human rights
conceptually to a particular function of international intervention or concern. This
third approach to human rights puts the emphasis on ‘the idea of human rights

[being] derived from people struggling to address abuses of power”’

through social
means for recognition, whilst also capturing the aspirational function of human
rights to provide ‘the optimal social-political structures for ensuring that people are
treated like human beings, namely, free and equal treatment’.”® Claims for human
rights can range from disenfranchised minorities such as nineteenth-century slaves
and women, to workers fighting for fair labour conditions, to homosexuals desiring
equal marriage rights. This emphasises that human rights claims, rather than being
‘above politics’,> are inextricably bound with historical contingency, since rights are
often responses to those acts that fail the test of being mutually and reciprocally
justifiable to all citizens. As Francesca Klug states, the evolution of human rights ‘has
been shaped by people who chose to act together to claim rights in different
circumstances and with varying goals in mind’.*°

The Political Justification View may seem similar to an Orthodox View. One
may be forgiven for assuming that if human rights derive from recognising human
beings as autonomous agents, this foundation is hardly different from an Orthodox

theorist such as Griffin claiming that all human rights derive from recognition of all

individuals’ interest in personhood. However, employing Forst’s basic right to

> Klug, Francesca, ‘Human Rights: Above Politics or a Creature of Politics?’, Policy & Politics, Vol.
33, No. 1, January 2005, p. 12.

8 Arvan, Marcus, ‘A Better, Dual Theory of Human Rights’, The Philosophical Forum, Vol. 45, Issue
1, Spring 2014, pp. 17-47.

> Klug, 2005, p. 7.

*% pid.
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justification merely gives us a formal moral assumption behind the ability to possess
human rights — it does not mean that, like with an Orthodox View, the entire content
of human rights is derived from a specific ethical value or conception of a good such
as autonomy. A right to justification, whilst being constitutive of the basic idea of
what it means to possess a right, is not meant to imply anything about the particular
values that apply to the autonomous agents to whom this right is ascribed.

How far does the basic right to justification advance us then? My aim is only
to show that this fundamental right to have one’s political arrangements justified to
each individual is at the core of the international and domestic practice of human
rights. This is the framework for understanding the individualism that makes human
rights unique: they are political rights that demand a consideration of every
individual and which are uniquely the concern of all people — however, they cannot
be derived from any specific interest. The only method then to proceed with the job
of deciphering which specific human rights this entails is through identifying the
various practices of human rights and interpreting their aims. These practices may
have different normative concerns, and the Political Justification View permits that
there may be several moral concepts all operating under the broad label of human
rights. Before | proceed to show how there are in fact two distinct concepts of
human rights which follow from our analysis of the international and domestic
practices throughout this thesis, it is worth making some clarifications to
demonstrate in what ways the Political Justification View goes against assumptions
made by the Orthodox View, so that we can distinguish it more clearly from the

assumptions of the natural rights theory mentioned earlier:
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The Idea that the Content of Human Rights Can Be Derived from Ordinary Moral
Reasoning about Basic Human Values

The Political Justification View denies that the content of human rights is derived
from a single ethical value or a set of human capabilities. This does not render
statements invalid which link human rights to a particular ideal, such as the
reference to ‘inherent dignity’ found within the UDHR. But the Political Justification
View denies the approach taken by Griffin, who sees dignity as a kind of attainable
teleological end-state which may be achieved if the right set of interests are
provided for (in Griffin’s case this would be the requirements for personhood).
‘Dignity’ offers no specific blueprint regarding what kind of society ought to exist.
We should not look at dignity as a kind of attainable good but rather as a certain
ideal that encompasses from the beginning the basic assumption that people are
owed reasons for the conduct taken against them, and that such individuals are all
equally worthy of consideration in the basic structure of political society. Dignity
then is about the type of demands citizens can make on their political structure,
rather than the content of what is demanded. As Forst says on this subject,
Dignity means that a person is to be respected as someone who is worthy of
being given adequate reasons for actions or norms that affect him or her in a
relevant way. And this kind of respect requires us to regard others as
autonomous sources of normative claims within a justificatory practice. Each
person is an “authority” in the space of reasons, so to speak.61
Again, this view shows dignity not to be an end-state nor a guide to what specific

rights exist, but rather, in the words of Flynn, ‘part of a framework for understanding

® Forst, 2010, p. 734.
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the moral dynamic of human rights in practice’.®

Despite the broad nature of this account, we can still proceed to clarify the
kinds of normative concerns human rights we ought to protect. As | will show later in
this chapter, we can do this through reflection on the purpose of human rights.
Some human rights pertain to specifying the criteria for the legitimacy of any
political society, and these will be susceptible to reasoning about the basic human
values — crucially though, this does not define the entirety of human rights practice —
it addresses only one kind of human right found in the general practice, which is
used to justify coercive intervention in other states and draw the limits of

sovereignty.

The Idea that Human Rights Are a ‘Minimal Moral Blueprint’

The Political Justification View denies that a definitive list of all modern liberal
human rights can be constructed that are to be universally applied as the definitive
requirements of any legitimate political system. Human rights do not offer, as Forst
says, ‘a concrete specification of the arrangements of society. They provide a
language that can be spoken in many tongues, but it is the language of
emancipation’.®® It may be argued that this is unfair to an Orthodox View, which
does not seek to provide a rigid blueprint for all societies, but rather, to justify
constraints on what situations may or may not be permissible. However, the

Orthodox View does assume these constraints are of a certain ‘static’ nature, given

that they are meant to be derived from independently held universal moral rights.

®2 Flynn, 2012, p. 16.
% Forst, 2010, p. 729.
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While this may be true of many of the most basic human rights (rights against
genocide, torture, and arbitrary imprisonment) we will find that many rights are
much more contestable and open to disagreement, and they regularly compete for
space with each other. There need not be one solution to basic political problems.
Consider a right to property, mentioned earlier in chapter 3. This right is generally
accepted to be more important than other political rights, such as rights pertaining
to social justice. This is because a right to property is seen as an indispensable part of
solving major impediments to social co-operation, by securing safety and order, and
protecting against rampant theft and pillaging. The right to property then is not a
fundamental requirement derived from human nature. It exists simply because
bestowing such a right upon all individuals is the best-known way of protecting the
common good of security and civil order.

To remove a right which empirically has been shown to have such benefit to
citizens requires a justification on the part of a political authority, such as replacing it
with something better. This explains the conservative and radical nature of human
rights, with their ability to be drivers for social change, whilst also being protectors
of the established status quo. Human rights should not be seen as a blueprint for
constructing society — human rights always remain potentially contestable and open
up the space for justifications of new arrangements of the political order.** Joshua

Cohen echoes this view in his assertion that we should not see human rights as ‘a

® This view then has a flavour of the ‘agonistic’ view of human rights, championed by Bonnie Honig
and endorsed by Joseph Hoover, the latter of whom says, ‘An agonistic understanding of human
rights places the plurality and discontinuity of rights-claims at the fore, focusing on the way rights
open up new political possibilities, in contrast to the legislative understanding that focuses on
delimiting a core set of rights that constrains authority’, in Hoover, Joseph, ‘Rereading the Universal
Declaration of Human Rights: Plurality and Contestation, Not Consensus’, Journal of Human Rights,
Vol. 12, Issue 2, p. 218. See also Honig, Bonnie, Emergency Politics: Paradox, Law, Democracy, Oxford:
Princeton University Press, 2009, Chp. 2.
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determinate and settled doctrine awaiting acceptance or rejection’,65 but rather,
accept that as the terrain of global institutions alters and new associative
relationships are formed and created, the set of basic human rights will always be
liable to alteration. It is not that through abstract reflection on human needs we will
discover that all peoples require a basic right to own property as part of a minimally
good existence. Under the account | offer, there is no final word on domestic
institutional human rights that apply in any specific political order. They are
constantly open to contestation and will vary according to their purpose at any given
time.

As | will show in the next section, there is still evidence in the practice that
human rights serve certain normative roles, including protecting citizens from the
worst harm of governments, providing the resources to enable a basic level of well-
being and committing to status egalitarianism. But these normative ideals merely
frame the role of human rights in domestic practice. They do not give us a specific
ethical value or determinate content that might fulfil these normative functions,
which will be worked out through individual struggles for rights.

The Political Justification View assumes, in agreement with Michael Ignatieff,
that

It is an illusion to suppose that the function of human rights is to define a
higher realm of shared moral values that will assist contending parties to find a
common ground...Other political factors are essential for closure: shared
exhaustion with the conflict, dawning mutual respect, joint mutual recognition

— all these must be present, as well as common commitment to moral
universals, if agreement is to be reached.®

® Cohen, 2004, p. 195.
% |gnatieff, 2001, p. 21.
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We should not expect the content of human rights to be static, as many human
rights may only become activated or the need for their assertion become apparent
when citizens find certain interests at threat through shifting social and political
circumstances. One might think of the recent calls for a right to be forgotten with
regard to one’s online activities®” — a right which carries a great deal of controversy
and whose content remains unclear — but the circumstances of its emergence are
unique and pertain to a particularly modern problem of a society with the
technology to store a record of an individual’s Internet history and the potential to
hinder a person’s future opportunities. A right such as this calls for us to reassess
certain power relationships between corporations, governments and other large-
scale organisations through which citizens interact, decide the interests at stake, and
democratically determine the values that are best defended in light of the conflict
such a right makes apparent.

This demonstrates why the content of human rights can evolve and progress
over time and why we should not expect human rights to be a static set of goods

that citizens require for a minimally decent life over all times and places.

The Idea that Human Rights Are Based on Prior Individual Moral Rights

The Political Justification View rejects the idea that all human rights are restricted to

being analogues of universal moral rights that can only have an individualistic

* The court ruling regarding judgment of the case Google Spain v AEPD and Mario Costeja Gonzdlez,
May 2014, which remains the most prominent expression of the right to be forgotten, can be found
at: <http://curia.europa.eu/juris/document/document.jsf?docid=152065&doclang=en>, [Accessed 21
May 2015].
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grounding. Instead, it allows for human rights to have a pluralistic justification.®®
Thus human rights can be bestowed on all individuals without every single right
serving some crucial interest that the individual has in possessing that right.®® The
Political Justification View does not require that all individual human rights be based
on a corresponding moral right, although the existence of certain moral rights may
play a part in the justification of putative human rights. So a right to health care may
refer to certain individual rights to life, but this may not be sufficient for justifying
giving each individual a right to health care. As Buchanan has recently noted, a legal
human right to health care may be based on its propensity to ‘promote social utility,
contribute to social solidarity, help to realize the ideal of a decent or a humane
society, increase productivity and to that extent contribute to the general welfare,

and provide an efficient and coordinated way for individuals to fulfil their obligations

o8 My claim here, that human rights are justified pluralistically, is not the same as saying that human
rights protect a specific pluralistic set of values (a claim made by an Orthodox theorist such as
Tasioulas). The difference is that Tasioulas says human rights must be justified on the basis of being
individualistic moral rights, but allows for the fact that human rights may protect a pluralistic set of
values (e.g. some human rights protect autonomy, some prevent pain, some promote health).
Ultimately though, all human rights for Tasioulas can only be justified on the basis that they protect
an interest an individual has in possessing that right. Contrary to this view, the Political Justification
View | advocate says that some human rights may be justified due to their contribution to a common
good that many individuals share.

* Some may find the idea that human rights can appeal to other concerns such as the ‘common good’
to be antithetical to the very idea of human rights. They may, for example, believe that the
individualism of human rights is compromised and can permit utilitarian trade-offs of the very sort
that human rights are meant to oppose (and which one could argue is partially the need for their very
existence). But, as Allen Buchanan has shown, ‘Arguments that appeal to more than the interests of
the individual right-holder do not collapse into consequentialism, because the commitment to status-
egalitarianism ensures that no individual will be denied protection for the sake of maximizing overall
good. In other words, the status egalitarian commitment requires that whatever rights are justified by
appealing to the interests of large numbers of people are ascribed to all individuals, that they have
the same weight and scope for all, are subject to the same derogations conditions, and that all have
rights to effective remedies for their violation’. Thus human rights are constrained by their
commitment to equal status for all and what Forst would call the conditions of reciprocity and
generality. Human rights can be grounded in a common good then, but it is a restricted version of the
common good, which prevents one person being sacrificed in the name of benefiting everyone else.
This paints a more accurate picture of the diverse moral claims embodied in human rights practice,
whereas, as Buchanan notes, rights that are ‘grounded solely in the moral importance of features of
the individual right-holder, do not have the broad scope of some highly plausible international legal
human rights’. See Buchanan, 2013, p. 276.
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of beneficence’.”” The claim here is not that a concern for, say, productivity, is

sufficient enough in itself to justify a legal human right to health care. Rather, the
claim is that a legal human right to access to health care cannot be justified simply
by reference to an individual prior right to health. It is a case of ‘conceptual
imperialism’,”* according to Buchanan, to maintain the dogmatic view that all human
rights must mirror prior moral rights and can only be justified by the individual’s
personal interest in having and exercising the right. There are many moral rights that
will not translate to human rights — the reason some moral rights become human
rights is because (1) they relate to the good of every individual under a given political
system, (2) all people can be expected to protect and provide them (3) it is
appropriate to demand political and social institutions to provide and respect said

rights.

The Idea that Human Rights Are Pre-political

The Political Justification View says that human rights are a unique concept that is
inextricably tied to the relationship between individuals and the political agents that
govern their lives. Under this model, some international human rights may be based
on pre-political claims related to universal moral rights (e.g. a right not to be
tortured or a right to not be killed). However, many domestic human rights will be
contingent claims whose content can only be specified with regards to the context in
which they are made, and these rights (e.g. rights to a fair trial, a right to health care

or a right to an adequate standard of living) may shift according to various

"% Ibid., p. 53.
" Ibid., p. viii.
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circumstances. Similarly to Beitz’s view of human rights, this view stresses the

‘dynamic character’”?

of the specific normative content of human rights.

We acquire the normative content from examining the functions of human
rights in the particular practice we are addressing and by accurately articulating the
aims of human rights gleaned from the various human rights norms implicit within
these practices. Human rights as a whole only embody the idea that (1) human
beings are reason-giving creatures, (2) human beings have equal moral status and (3)
human rights are the concern of all to protect. The idea of human rights here may be
said to be applied on the basis of pre-political facts about human beings, but the
actual content of the rights themselves does not apply to a state of nature nor does
it serve to express a-historical, timeless human needs.

Only from knowing to which particular practice i.e. domestic or international,
we are applying human rights can we then decide the scope and limits of the human
rights that ought to be enshrined. The general idea of human rights may therefore
be very broad, but we then identify the political roles human rights play and ask:
‘What human rights are appropriate in this case?’ So the human rights that are
appropriate for the international practice of governing relations between states and
justifying coercive intervention are not the same as the human rights that may be
championed by the domestic practice, the latter of which aim at securing a
minimally decent existence and protecting certain social goods. Both practices will

have different normative implications and goals, as will be explored in the final

section of this chapter.

72 Beitz, 2009, p. 44.
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The Political Justification View As A Sui Generis View Of Human Rights

| have said that my idea of human rights shares Forst’s basic right to justification as a
background assumption. Forst believes that the fundamental insight of his view is
derived from the Enlightenment understanding of natural rights, which first
enshrined the perception of human beings agents who possess the ability to offer
and receive reasons.”® But although there may be some thin notion of this kind of
respect for the individual behind the Enlightenment notion of natural rights, it would
hardly seem to be as wide and far-reaching in scope as Forst maintains human rights
are today. To draw the equivalence between natural rights and the twenty-first
century notion of human rights based on this connection fails to account for the fact
that modern human rights penetrate all facets and dimensions of policy, whereas
natural rights when first conceived, only encompassed a very basic repudiation of
tyranny and unjustified political authority. When Forst characterises human rights as
veto-rights against the entire structure of political and social institutions under
which individuals live, | contend that this is actually a more modern, inclusive ideal of
the individual drawn from a combination of liberal individualism with republican
thinking, where citizens are entitled to a private sphere but are also co-determiners
of their political order — this advances the Enlightenment conception further than
simply explaining how a particular sovereign’s authority to rule can be justified as
protecting the basic security of all individuals.

Thus, | maintain that Forst’s basic right to justification is actually a sui generis

concept not found in the long history of natural rights. Rather, the concept grew

3 Forst, 2010, p. 722.
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beyond these roots through the nineteenth century following struggles for minority
rights and battles for various forms of social protection, and grew into the wider
inclusive ideal found in twentieth century incarnations of human rights, which now
have a wide-reaching application to all aspects of political life that affect citizens’
interests. Human rights today possess the dual character of being fundamental
protections whilst also being ‘modestly utopian’,”* and these multiple functions are
not discernible from older historical iterations of natural rights. So Forst is correct to
cite the basic right to justification as a motivating ideal that tethers human rights,
but he traces the genesis of this to the wrong source. My view, then, still argues
along with Beitz’s that human rights are a sui generis concept that does not mirror
the natural rights tradition. Human rights under the Political Justification View | offer
differs from Forst’s view by showing how the basic right to justification is just a
background assumption of human rights, but it goes further by examining the
normative functions that lie within this umbrella to better illuminate what kinds of
claims human rights are. | argue that within the practice of human rights we find
three basic normative functions: prevention, protection and inclusion — all of which

are framed by the basic right to justification.

74 Moyn, Samuel, ‘Human Rights in Heaven’, Forthcoming chapter in Etinson, Adam (ed.), Human
Rights: Moral or Political?, Oxford: Oxford University Press, 2015, p. 15. Draft paper downloaded
from: <http://papers.ssrn.com/sol3/papers.cfm?abstract_id=2432448>, [Accessed 1 June 2015], p.
23. By ‘utopian’ here, | do not mean to say that human rights posit an unattainable ideal world, but
rather, by adding the qualifier ‘modestly’, | refer to the idea Moyn posits regarding the
‘transformative ambition’ of human rights, which seek to reorient political priorities and shift the
direction of the future as much as they seek to protect against what Henry Shue calls the ‘morality of
the depths’, that is, ‘the line beneath which no one is allowed to sink’. See lbid., p. 28, and Shue,
Henry, Basic Rights, 2" edn., Chichester, West Sussex: Princeton University Press, 1996, p. 18.
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IV. EXPLICATING THE NORMATIVE FUNCTIONS OF HUMAN RIGHTS

The Political Justification View makes a distinction between what human rights are
(the general idea of human rights) in the broadest sense and what kinds of
normative claims are capable of being expressed in the vernacular of human rights
(their normative uses). We draw its view of the nature of human rights by first
looking at the kinds of multiple normative claims that are embraced within various
human rights practices. From this we decide what is the best general view of the
nature of human rights, which | argue is the Political Justification View, since its
broad open frame is capable of sustaining and making sense of the array of claims
that we find in human rights practice.

Let us proceed to examine some of the normative claims that lie behind
human rights practice. There are three kinds of claims | identify as being present in
the practice and which will help us understand the normative breadth of human
rights: Claims of prevention, claims of protection, and claims of inclusion. Once we
find that these kinds of normative claims are prevalent and well-established in the
practice of human rights, we will see why it is dogmatic and against the general
tenor of human rights to restrict them in the ways that Orthodox and Political views
typically do.

This section will show how human rights represent a blend of the morally
essential with demands for more optimal political institutions which protect the
equal standing of citizens, and therefore the human rights vernacular can sustain a
broad range of normative possibilities. In the next section, | will recommend on this
basis that theorists are better off separating human rights into International

Legitimacy Rights (to cover the morally essential elements) and Domestic Human
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Rights (to cover the elements linked to protecting a wider notion of equal standing).
Theorists have often been led to confusion by attempting to make the term ‘human
rights’ apply solely to one or the other, instead of treating these distinct concepts as
two separate ideals that both fall under the term ‘human rights’.

What kinds of normative possibilities are buried within human rights practice,
and how do we discern what they are? The process we use is to examine these rights
through their various historical iterations and attempt to discover their basic
purposes from their discursive uses. From this process we discovered that the most
important moral innovation that human rights heralded was the elevation of the
individual as a subject on whose behalf social movements and political organisations
could make claims to be accounted for within the political structure in which they
resided. The individual became an entity that had to be accounted for and whose
interests could be asserted in the face of unjustifiable social and political
arrangements. This led to a rejection of oppressive justifications that claimed a right
to rule in the name of the greater good, or in the name of a divinely ordained
hierarchy, or any other justification that failed to respect the demand that all
individuals be accorded equal consideration in political decisions that directly
affected those individuals’ well-being. This element carried through into twentieth-
century statements of human rights, which sought to further solidify the integrity of
individuals by ensuring that they could make claims to certain protections in the
realms of thought, conscience, speech and participation, and against such evils as
torture, genocide and imprisonment without trial. These human rights embody what
have often been called ‘first-generation’ rights, which some theorists have equated

with the natural rights envisioned in the eighteenth century. Moyn characterises
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them as ‘revolutionary rights’ > which could justify popular revolt against an
oppressive state. A normative statement embodying this kind of human right may be

as follows:

Statement 1: The restriction or violation of certain individual goods and liberties
would cause humans extreme and intolerable levels of suffering, and which

therefore qualify as being oppression and tyranny from any political authority.

The type of normative claim in Statement 1 covers the most obvious evils that are
capable of being perpetrated against others. It includes several basic requirements
of interpersonal morality and largely focus on the prevention of the worst ills that
can be inflicted on an individual. Some human rights theorists believe that this is the
point at which human rights end. Those theorists who endorse this minimalist ideal
seek to keep human rights contained to the most parsimonious set of negative rights
that are held by all individuals against all other individuals. Such a model of human
rights is bolstered by the normative ideal that human rights should aim at ‘avoiding

)76

the terrible rather than achieving the best’”” and the belief that human rights

represent a kind of ‘moral minimum...the lower limits on tolerable human

conduct’”’

. Those who believe the remit of human rights ought to be limited to only
Statement 1 claims tend to endorse such a position because they are in thrall to the

minimalist project of keeping human rights limited to avoiding the ‘memory of

> Moyn, 2010, p. 26.

6 Nickel, James, Making Sense of Human Rights, 2" edn., Oxford: Blackwell Publishing, 2007, [First
Published 1987], p. 36.

7 Shue, 1996, p. xi.
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horror’.”®

But human rights practice does not only avoid horror. Even Beitz, who
maintains that the primary motivation behind international human rights practice
was to avoid the worst atrocities committed by states in the aftermath of the
Holocaust, does not hold that human rights ought to only reflect the worst crimes
that states can perpetrate against their own citizens. As Beitz says of international
human rights, they are also to protect aspects of social and economic well-being and
give citizens to some extent an opportunity to participate in political life.”® This
observation is what we saw in the previous chapter led Beitz to expand the idea of
human rights from the minimalist project, seeing them not as rock-bottom
protections against the worst, but as protections of urgent interest against
predictable threats arising within a state system. These are not just threats to
personal liberties caused directly by governments but also threats to individuals’
lives that arise either directly or indirectly due to their lacking certain goods that all
people are presumed to desire for a minimally decent life. In this case, in order to
satisfy the basic right to justification it is not enough that governments merely
refrain from harming individuals — they must also seek to protect and provide those
goods that will maintain individuals’ well-being. From this, a second normative

statement can be identified that is represented by human rights:

Statement 2: There are goods that guarantee a framework for the minimal living

conditions necessary for a person to be treated as an equal citizen who can demand

78 Ignatieff, 2001, p. 80. Ignatieff is a prominent proponent of the minimalist project of keeping the
content of human rights limited to protections against only the worst abuses of state power.
7% Beitz, 2009, pp. 29-30.
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his or her rights, and political institutions must strive to provide these goods for

everyone.

Statement 2 refers to what are often called ‘second generation’ rights, which are
typically seen to be socio-economic or welfare rights which provide and guarantee
access to certain goods, and infrastructures that provide those goods, such as rights
to education and rights to a basic level of health care, or rights to a minimal standard
of living. They are those goods which frame the kinds of lives people are able to
pursue, and without which individuals’ lives are thought to be at a great
disadvantage.

These two normative statements are typically thought to encompass the
general remit of human rights in terms of how far they should stretch. There is,
however, another normative statement that is implied by the basic commitment to
formal egalitarianism that is implied by human rights, which cannot be
accommodated by Statements 1 and 2. So a third kind of normative claim must be

added:

Statement 3: It is unjustifiable to deny some group (e.g. ethnic, gender, sexual-
orientation) the same goods and opportunities that are already provided for another

group, if all are to have equal standing as human beings.

It is important to differentiate Statement 3 from the other two normative claims
above because it provides the opportunity for a good example of a normative claim

that is best understood through the basic right to political justification. Let us take,
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for example, the right to marry (Article 16 of the UDHR), which states: ‘Men and
women of full age, without any limitation due to race, nationality or religion, have
the right to marry and to found a family’. This right has been thrown into
controversy in recent years following debates over whether to permit same-sex
marriages, which are commonly argued against by those who view marriage as a
sacred institution that can only be entered into by a man and a woman.

| intend to show is that the debate surrounding this human right cannot be
assimilated by either Orthodox or Political conceptions of human rights. Once we
view the kinds of arguments that surround this human right, we will see that this
right is better framed by the broader Political Justification View than by the
considerations that Orthodox and Political views tend to claim are relevant when
debating cases of human rights such as these.

Let us imagine how we may justify a right to gay marriage based on an
Orthodox View such as Griffin’s personhood theory. This would ask us to reflect on
whether marriage served people’s personhood in a way that related to their
autonomy, liberty, or minimal welfare, and whether in the absence of marriage one
would be able to pursue minimal worthwhile existence. But is it really the case that
the specific institution of marriage falls under our basic personhood needs as Griffin
stipulates them? It is difficult to think so, since we can very easily imagine other
political communities, real or imaginary, in which citizens live perfectly decent and
even flourishing lives without the institution of marriage. This suggests we should
not make access to the institution of marriage a part of basic personhood
requirements. Romantic love and familial relationships are, of course, two values

which are both served by marriage (at least in theory), but both of those can be
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enjoyed fully even without the institution of marriage, so it seems in this respect
that marrying is a peripheral good and that whatever benefits accompany it are not
derived by the act of marrying in and of itself.

Griffin’s response to this analysis might be to say that the right for all to
marry is only derived from a more fundamental universal right, such as the right to
not be discriminated against, and it is this higher right that relates to our basic
personhood. From this Griffin can say that people’s ability to live dignified lives is
always threatened whenever they are excluded from certain social institutions, as it
threatens their respect as individuals. But many of the debates over this right do not
pertain simply to the question whether it is in everyone’s interest to have access to
marriage. Instead, opponents of equal marriage typically employ consequence-based
arguments, which make it possible, in theory, for them to hold two positions: first,
that there is a right not to be arbitrarily discriminated against and second, that the
threat posed by permitting same-sex marriages (and same-sex child-rearing) gives us
good reason to override this right. In other words, those who argue against gay
marriage can simply say that the discrimination in this case is not arbitrary, and
therefore forbidding homosexual marriage has no conflict with an individual’s right
not to be unjustly discriminated against. So Griffin’s argument that the right to
same-sex marriage is saved by a more basic right not to be discriminated against
merely diverts us to a different crucial question, ‘Is the state correct to discriminate
in this instance’?

To make this clearer, consider many of the arguments often cited as reasons
for denying gay couples the right to marry and have a family. Frequently these

reasons come under the category of what | shall call ‘bad societal consequences’,
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such as the idea that permitting homosexuals the right to marry and have children is
hurtful to the child, who is denied her interest in having two parents of different
genders. Another example is the often employed argument that allowing gay
marriage will corrupt and destabilise the valuable institution of marriage.
Additionally there is the argument that permitting same-sex marriage will offend
religious sensibilities of those who subscribe to the biblical belief that marriage is a
union between only man and woman. All of these arguments could be considered
bad arguments based on empirically false premises. The point of citing them is to
show that the battle for broadening the right to marry is not necessarily a question
of how deep any individual’s interest is in being married, it is a question regarding
the validity of current justifications that are employed by those who deny the right
to marry to a particular group in society.

The purpose of the preceding discussion is to highlight that many human
rights are not based solely on reflection about what fundamental interests they may
or may not protect. The struggle for gay rights involves a challenge regarding the
basis on which denying a group of citizens access to social and political institutions
can be reasonably justified. The argument proceeds through a mix of moral and
empirical persuasion — the latter making reference to the consequences of
permitting such a right and showing opponents why their arguments about those
consequences are empirically false or based on faulty reasoning and therefore are
unjustified. For example, let us conversely ask what our course of action ought to be
if we assume those who oppose gay marriage are correct — that gay marriage would
in fact have an enormously detrimental effect on the entire institution of marriage,

would collapse the stability of the family and would compromise basic societal
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values. Let us also assume that it were empirically proven that children of same-sex
couples, for whatever reason (say, lacking both a mother and father figure), became
significantly worse off, or perhaps suffered some mental trauma from having been
raised by two fathers or two mothers. In this case, if the aggregate consequences
were piled on and their effects were sufficiently bad, we may eventually have a good
reason to discriminate against gay couples in the institution of marriage and in terms
of their right to raise a family. In that case it would be a justified exclusion, and
therefore not a violation of a human right. However, given that the arguments
against gay marriage | have just mentioned are all faulty (for reasons | will not
venture to argue here), we must conclude that denying the right to marry to all
sexual orientations is unjustified and therefore violates their right to be treated as
autonomous agents to whom we owe reasons. Thus, as Forst explains, rights claims
such as this are not about the particular ethical value of the practice in question but
rather are ‘a claim concerning a social and legal standing that cannot reasonably be
denied to citizens who are recognized as social equals’.®’ An advantage of this view
of human rights as protecting a certain standing is that it can account for those
human rights which are concerned more with an egalitarian struggle for recognition
than merely achieving some fixed, substantive idea of a minimally good life, as
Griffin’s personhood model does. Buchanan notes this flaw in Griffin’s model, which
permits the entry of ‘social standing’ as a relevant consideration for human rights
claims ‘only if it happened to be true that having an inferior social standing

undermines one’s own normative agency’.®!

8 Forst, 2010, p. 726.
81 Buchanan, Allen, ‘The Egalitarianism of Human Rights’, Ethics, Vol. 120, No. 4, July 2010, p. 703.
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The model advanced here rejects seeing human rights in general as tending
towards a fixed teleological end-point of accomplishing a specified degree of
normative agency. The Political Justification View places less pressure on the specific
interests at stake in any given rights claim and more emphasis on the responsibility
of political authority and social systems that can deny or provide access to certain
claims for those individuals who live under them. This ideology holds truer to the
role of human rights as both an emancipatory language and as a mobilising force in
political struggles, rather than as a finite set of goods that are meant to serve as a
blueprint of moral principles to be exported to all societies.
The value of this view of human rights is that it also explains why human
rights as domestic institutional standards can vary among different states,
considering differences in resources and capabilities of different political authorities.
As Dworkin says,
A health or education policy that would show good-faith effort in a poor
country would show contempt in a rich one. But the abstract standard itself —
the basic understanding that dignity requires equal concern for the fate of all
and full respect for personal responsibility — is not relative. It is genuinely
universal.®?

Although the theory | advocate does not share Dworkin’s contention that a ‘good

faith’ effort is all that is required by states, it does express the idea that the specific

goods to which citizens are entitled is not the relevant decision at any one time — it is

8 Dworkin, Ronald, Justice for Hedgehogs, Cambridge: Harvard University Press, 2011, p. 338.
Jonathan Wolff has also pointed to a similar problem with the idea of a uniform standard embodied
by a right of health, noting that ‘it is unrealistic to expect poor countries to be able to offer the level
of medical care and health protection available in wealthy countries, but it would be wrong to accuse
them of violating the human rights of their people simply in virtue of this comparison’. See Wolff,
Jonathan, ‘The Content of the Human Right to Health’, in Cruft, Rowan; Liao, S. Matthew and Renzo,
Massimo (eds.), Philosophical Foundations of Human Rights, Oxford: Oxford University Press, 2015, p.
493,
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simply what citizens are entitled to given their basic right to justification for the
political decisions and priorities made by the institutions which govern their life
chances. Thus, as Jean Cohen argues: ‘There is no fixed concrete set of rights that
can be determined by or derived from a moral theory independently or in advance
of social struggles. It also means that what human rights we have can vary over time,
and with the relevant context’.?> The normative types of rights claims listed in
Statements 1-3 above cover the gamut of rights found in central documents such as
the UDHR and offer what Forst calls ‘minimal justice’,® which ‘establishes a
threshold of political and social equality, making justificatory discourses possible in
the first place’.®> This situates human rights in the middle of the conditions necessary
for bare legitimacy on the one hand and the conditions necessary for full maximal
justice on the other.?® Full maximal justice of any political society may include the
complete fulfilment of the requirements of social justice, the fairest allocation of
economic resources or guaranteed protection from all potential ecological dangers,
as well as rectification for historical injustices.?’” These things are important, but not
necessary for individuals to affirm their status as autonomous beings who can
participate as equal citizens in determining the respect that is due to them. Here we
see human rights as preconditions for having a politics of minimal justice, where
individuals who are affected by questions of justice are a part of determining the

interpretation of justice. As Forst says on this, ‘Minimal justice calls for a basic

8Cohen, Jean, 2012, p. 220.

84 Forst, Rainer, ‘Towards a Critical Theory of Transnational Justice’, Metaphilosophy, Vol. 32, Issue
1/2, January 2001, p. 172.

* Ibid.

% Ipid.

* Ibid.
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structure of justification, maximal justice for a fully justified basic structure. The
former is the necessary condition for the latter’.®® This view of minimal justice is
reflected in a notion of politics that Elizabeth Frazer attributes to Hannah Arendt,
when she outlines the idea of a politics that can be characterised as ‘a public
encounter between individuals who are severally and collectively ready to take
responsibility in making decisions about the shared world’.*’ To participate in the
determination of what maximal justice requires, they need basic protections of
health, education and minimal resources, and the means to be included, but they do
not need access to the best of all these things. This would explain why theorists are
so often irked by overly generous rights such as the right to the ‘best attainable
standard of health’, since the wording extends beyond the role typically envisioned
for human rights. Some rights which seem overly expansive such as the right to
periodic holidays with pay will be constantly contestable in the model | provide, as
the right depends on the value of leisure time and its role in affirming one’s ability to
become a part of the determination of his or her basic structure. We should not
expect that a theory of human rights, though, will solve every question about their
content and scope, only that an account of the nature of human rights will capture

what gives salience and distinctiveness to the range of claims that fall under the

banner of human rights.

88 .

lbid.
8 Frazer, Elizabeth, ‘Political Theory and the Boundaries of Politics’, in Stears, Marc and Leopold,
David (eds.), Political Theory: Methods and Approaches, Oxford: Oxford University Press, 2008, p. 12.
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Summary of The Political Justification View

Human rights fall between the minimal requirements of equal standing and the
maximal idea of social justice. | have argued that they are restrained by being (1)
universal — i.e. they must be claims that can be made by all people under a political
authority and (2) constrained by political necessities (e.g. feasibility costs, clashes
with other important rights, needs for distribution mechanisms) and (3) the concern
of all people.

The basic right to justification offers the advantage of being able to capture
many contingent rights claims and make sense of how varied goods can be coated in
the vernacular of human rights language and still be considered genuine human
rights claims. It also holds more true to social emancipatory language of human
rights, ‘namely, as concretely-demanded basic conditions for establishing a just, or
more just, society in political contexts’.”° This is a superior foundation because (1) it
can capture the variety, or normative breadth, of human rights, (2) it satisfies the
Fidelity Requirement by being true to the mixed history of human rights as
international and domestic social struggles and (3) it captures the idea that human
rights are novel; finally (4) it allows human rights to be contingent — explaining why
the content of human rights is dynamic and changes over time.

Another advantage of the right to justification is that it shows how human
rights can be a distinct concept from the ethical idea of natural rights. The right to
justification is a far more recent right, expounded by the human rights doctrine —

which encompasses many diverse kinds of normative claims. Natural rights of the

% Forst, 1999, p. 36.
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eighteenth-century variety are not demands for a right to justification of all political
decisions — they are requirements that explain the need for strong political authority
and outline particular circumstances when that authority exceeds its bounds,
attempting to offer some minimal constraints on the might of that authority so that
it does not renege on its promise of general protection and security. Natural rights
are not as ambitious or far-reaching as this — they embody a more modest constraint
on political authority. They are not about how authority must justify each instance of
its power and influence to citizens. Social contract theorists were interested in how
political authority could justify its strong power and sovereignty over citizens’ affairs.
To transport this to the political project of human rights is to give too much credit to
natural rights theorists and underplays the successive historical innovations that

culminated in the rich and diverse practice of modern human rights.

Abandoning the ‘Master List” of Human Rights

As shown above, the broad account | have offered can capture the various kinds of
goods typically proclaimed in prominent treaties and declarations of human rights,
including rock-bottom moral rights against governmental abuse and oppression,
economic and social rights which provide the framework for individuals to pursue
their conception of the good, and inclusive rights related to questions of equality
and discrimination, such as gay marriage and rights for racial minorities.

However, this account only covers the general framework for the kind of
normative demands that human rights typically make against the institutional order.
The Political Justification View allows for disagreement within this framework about

the specific content of human rights, and given the changing terrain of human rights
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over successive generations, this openness is in keeping with their dynamic
character. In states that lack the institutional structure necessary to fulfil all the
rights enumerated in human rights treaties and declarations, some human rights will
act as aspirational demands which demand fulfilment and support from others to
assist, be it transnational organisations or domestic actors who are in a position to
ensure provision of the essential goods that allow citizens to be in equal standing to
participate in the basic structure of their society.

In terms of meeting the Fidelity Requirement, the Political Justification View
tasks itself with showing fidelity to the general moral idea of human rights, rather
than by tracking the precise content of any single expression found in a central
treaty or declaration. It seeks fidelity to multiple uses of human rights in order to
make sense of what is being invoked in any assertion of human rights by participants
in the practice. Of course, different participants will have different views about the
arguments they are making when they invoke human rights. As Sangiovanni clarifies,
we can be ‘faithful to the diversity of practices under the banner of human rights’.**
We must also allow for the fact that what practitioners think human rights are may
be different from how human rights actually function.®?

Human rights do not exhibit enough unity in their various uses and
manifestations to serve as a universal blueprint for all societies in all places. That
does not mean they will not be invoked to defend those who suffer injustices abroad

— indeed, the very purpose of several prominent human rights organisations is to aid

and serve as a signal for bringing attention to locally experienced forms of injustice

ot Sangiovanni, 2015, p. 18.
2 |bid., p. 19.
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by citizens, and to implore others that it is their duty to help or to refuse to
contribute to perpetuating further injustice and disenfranchisement. As has been
stated earlier, part of the importance of human rights is their ability to invoke
universal concern from all those with the power to protect the interests of those
who suffer from facing structures which deny their basic standing as a person who is
owed a justification. Sometimes this demand for justification will fall upon the
international community itself, since citizens in the twenty-first century are not only
potentially subject to the coercion by states but also to an international order which
may be responsible for perpetuating forms of unjust coercion or for failing to assist

where they are capable of doing so.

Human Rights and International Legitimacy

This chapter has made the case for constructing an account of the nature of human
rights that can accommodate the broad elements of the diversity of normative
concerns we find within human rights practice. But there are those theorists who
also maintain that human rights in international practice ought to offer a clear set of
urgent universal human rights whose content can always be invoked — anytime,
anywhere, to resist the worst kinds of oppression and state abuse. Indeed, this is
seen as part of their critical force in international relations when states are accused
of causing egregious harm to their own citizens.

While the Political Justification View | have outlined does include such rights
within its broad structure, it may be argued that my account overlooks the tendency
of a certain sub-set of human rights to act as fundamental claims which can be used

by the international community to justify coercive intervention against those outlaw
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states that treat citizens within them as mere objects rather than human beings. By
folding all of human rights into a broad idea as | have, these critics may argue that |
have disregarded this special use of the concept of human rights as it is increasingly
employed in the international discourse.

This sub-practice of using human rights as barometers of international
legitimacy is a markedly important (if contentious) role that human rights have come
to play in international affairs, as highlighted by Jean Cohen, who notes that ‘in the
aftermath of the Cold War, human rights violations have been invoked as
justification for the imposition of debilitating sanctions, military invasions, and
authoritarian occupation administrations by multilateral organizations (NATO, UNSC)
and/or states acting unilaterally under the rubric of “humanitarian” and even
“democratic” intervention’.*®

Such a role for human rights came to fruition in the 1990s following several
instances of ‘armed intervention for humanitarian purposes’ in Bosnia, Croatia,
Somalia and Iraq, as well as in the wake of the Rwandan genocide slaughter in 1994
and the Kosovo conflict in 1999, the latter of which led UN Secretary-General Kofi
Annan to proclaim the ‘imperative of halting gross and systematic violations of
human rights’.>* Genocide in Kosovo was arguably the most influential moment in
the rise of what is called the ‘Responsibility to Protect’ discourse, which ‘led to a

push to reformulate the doctrine of intervention and to link it to human rights

% Cohen, Jean, 2012, p. 172.

% Annan, Kofi A., ‘Reflections on Intervention,” in Annan, Kofi A., The Question of Intervention:
Statements by the Secretary-General, New York: United Nations Department of Public Information,
1999, p. 4, quoted in Cohen, Jean, 2012, p. 174.
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violations’,”” and which justified demoting the role of sovereignty in international
law. Sovereignty could now be overridden in cases of large-scale ethnic cleansing
and state failures to prevent loss of life. The key document which arose subsequent
to this experience was the influential 2001 International Commission on Intervention
and State Sovereignty (ICISS) report, devised with support from the Canadian
government.’®

Given this rise to prominence of a distinct human rights-based practice which
seeks to justify international intervention, one may demand that a good theory
would have to account for the distinct sub-set of human rights that justify coercive
intervention in other states’ affairs and which act as benchmarks of legitimacy for
any political order. These functions represent a particularly novel role that human
rights have come to play in global politics since the latter half of the twentieth
century, and as such, it may be argued that they must be considered separately from
the broader domestic struggles of human rights | have outlined in the Political
Justification View.

Our response to this charge may require us to reflect on our ideas about
what a good theory of human rights should seek to provide, or more broadly, to
consider our aims when we construct any account of the nature of any political
concept. Is our goal to give theorists and practitioners guidance on how to think

about specific practices pertaining to the use of that concept? To help them make

% Cohen, Jean, 2012, pp. 173-174.

% ICISS, The Responsibility to Protect: Report of the International Commission on Intervention and
State Sovereignty, Ottawa: International Development Research Centre, 2001. Cohen gives more
detail on the document, noting its attempt to ‘articulate some threshold principles for a legitimate
humanitarian intervention: severe violations of international human rights or humanitarian law on a
sustained basis, or subjection of a civilian society to great suffering and risk due to the “failure” of
their state, which entails the breakdown of governance at the level of the territorial sovereign state’,
in Cohen, Jean, 2012, p. 174.
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determinate, final statements about appropriate uses of a particular term? To
capture commonalities in their uses and identify shared characteristics of a
particular language?

| contend that one of our aims should be not simply to make sense of the
very general idea of human rights, but to also illuminate the different normative
purposes for which human rights are employed. Part of satisfying fidelity ought to be
showing loyalty to the separate uses of the concept and differentiating important
roles it has come to play in domestic and international politics.

In light of the international role that human rights have come to play in
recent decades, | argue in this final section that an account of human rights
committed to the Fidelity Requirement must delineate a special sub-set of human
rights, which | call International Legitimacy Rights, whose violation can justify
coercive intervention and military force from the international community when any
political authority fails to provide citizens with the basic requirements of security

and stability.

V. TWO CONCEPTS OF HUMAN RIGHTS

In chapter 4 Beitz’s international concern view of human rights was rejected, and we
have also critiqued Beitz’s interpretation of human rights history, specifically his
insistence that the post-1948 UDHR can be credited with the ‘invention’ of modern
human rights as they are used today. But Beitz’s failing here should not be
interpreted as meaning there is no distinctive international practice of human rights

used to regulate a modern system of nation-states. Beitz's error was to make this the
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practice of human rights, whereas this thesis maintains that human rights that justify
interference are but one observable sub-practice of human rights.

Contrary to Beitz’s view, | believe there is a good reason to restrict the
content of those international human rights that serve as a regulatory force for a
system of states to only those which justify coercive action (military force or
economic sanctions) from the international community, rather than including all
mild forms of international concern. This is because, my view identifies a genuinely
distinct subset of human rights that shows marked differences from the general
domestic practice of human rights, and which has a narrowly defined purpose, i.e. to
identify when states have overstepped the limits of acceptable legitimacy, making
the international community justified in taking coercive sovereignty-limiting
measures. Beitz’s view suffers from its attempt to lump this normative practice in
with those Domestic Human Rights whose violation only warrants ‘soft’ forms of
outside action. This combining confuses theorists attempting to analyse the kinds of
action human rights are meant to justify.

The discourse of human rights that pertains to humanitarian intervention
conducted by foreign states ought to be separated from the ‘UDHR moment’ in
1948, given that it arose much more recently, and it explicitly enacted mechanisms
by which the international community could suspend sovereignty, marking a
noticeable subset of crucial human rights violations which could justify forceful
intervention in the name of protecting individuals from their own governments. The
UDHR then more broadly can be seen as a document that acted as a normative
referent for citizens to be able to challenge their own political systems and demand

a level of equal standing in their own society, whereas the International Legitimacy
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Rights that arose in the 1990s can be seen as the true period when the function of
disabling sovereignty became linked with the human rights movement.

Thus, when Rawls recommended a list of human rights whose function is to
set the terms for minimal social cooperation, he identified those rights to which |
have referred to as International Legitimacy Rights. The error of Rawls’s remarks in
The Law of Peoples, was to co-opt this role as the sole function of the entire concept
of human rights. Equally, Raz’s mistake in his trumps-over-sovereignty view was to
interpret the function of suspending sovereignty and justifying intervention as the
dominant idea of those human rights found in the UDHR, instead of as a subset of
human rights which only seeks to use intervention in the most extreme cases. In an
attempt to show fidelity to the broader content of human rights found in the UDHR,
Raz mistakenly makes his view of sovereignty so wide that even milder forms of
international action such as criticism and official condemnation are taken to be
infringements of state sovereignty, which seems to set the bar for non-intervention
implausibly high. This overly generous view of sovereignty would not have to be
taken if Raz allowed that only the most egregious violations of human rights, those
linked to the bare legitimacy of any political authority, were taken to be reasons for
overriding sovereignty, and where overriding sovereignty only counted as coercive
military force used to prevent states treating their citizens as mere objects rather
than human beings. Waldron’s analysis in chapter 4 also suggested that from
observation of the international practice we generally find that interference-
justifying rights tend to be limited to cases of mass destabilization linked to instances
when states fail to fulfill their basic role of providing security and order. We can be

faithful to this particular element of the international role of human rights practice
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without taking the path that certain human rights minimalists such as Rawls have
taken, which is to simply ignore those more aspirational domestic aspects of human
rights practice which exceed the scope of International Legitimacy Rights. Part of
fidelity ought to be showing sensitivity to the different discourses within human
rights and separate these different areas to show that, even when it appears that
theorists are in complete disagreement about the function of human rights, it may
only be because they are identifying different functions within the general idea of

human rights.

The Difference Between Domestic and International Human Rights

Both the domestic and international practices | have identified can still be explained
under the heading of the Political Justification View; all it claims is that there are two
separate ideas that play specific moral roles within this broad frame of human rights.
But how do we distinguish between Domestic Human Rights and International
Legitimacy Rights? We start by recognising that International Legitimacy Rights and
Domestic Human Rights have different moral motivations behind them. International
Legitimacy Rights are bound up with the project of attempting to devise minimal
living requirements of social cooperation whose violation justifies coercive force
from outside states. Domestic Human Rights, on the other hand, aim to protect the
equal standing of citizens, are flexible and dynamic, and can be promoted

domestically and internationally through non-coercive measures.”’

% The idea of a dual account of human rights based on a separation between the domestic and
international practices of human rights has also recently been endorsed in Arvan, Marcus, ‘A Better,
Dual Theory of Human Rights’, The Philosophical Forum, Vol. 45, Issue 1, Spring 2014, pp. 17-47.
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Thus, we have two normative projects within human rights that appear to
have conflicting aims. This is a problem, until we contend that the project of
International Legitimacy Rights is simply the project of trying to select those human
rights which will (1) serve as a minimal expectation that all governments must fulfil,
lest they face the charge of barbarism and (2) serve as a worthy justification for
coercive military intervention by outside agents. International Legitimacy Rights then
are a subset within the broader list of Domestic Human Rights. They still adhere to
the general idea of what a human right is under the Political Justification View, but
International Legitimacy Rights have the additional function of distinguishing only
those human rights that can justify coercive intervention in other states’ affairs, with
coercive intervention defined here as state-sanctioned military intervention, enacted
once any government oversteps the boundaries of bare legitimacy by committing
egregious violence and harm against its citizens®®. While Domestic Human Rights
may provoke a range of softer, less coercive forms of action from outside agents,
they are not tied specifically to the idea of providing the basic minimal requirements
of social cooperation in the way that International Legitimacy Rights are, hence the
latter category of rights are exceptional in the international response they provoke.

We have already seen that when taken as a broad project human rights in
general do not aim to satisfy the criteria of International Legitimacy Rights. But that

is not to say that this particular project therefore is not a meaningful practice which

% The kind of actions envisaged here that would cause a state to forfeit its legitimacy are those
violations so severe that they invalidate the state’s fundamental claim to be acting on behalf of those
groups whom it claims to stand for in the first place. They are those actions that express to the
targeted victims that they have no standing at all that would apply to a member of the political
community, and that they are entirely excluded from any basic consideration as a person. See Cohen,
Jean, 2012, pp. 197-198 for further discussion. | elaborate on the possible specific criteria for
determining when a government forfeits its bare legitimacy on p. 268.
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employs the language of human rights as the main source of its justificatory power.
Is this, then, a misappropriation of the term ‘human rights’ that we ought to ignore?
Or is it a clearer and more accurate interpretation of the vital protective role that
human rights play in international politics?

Regarding these questions, it is only a misappropriation of human rights if
one claims that justifying coercive intervention exhausts the entire scope of human
rights as a concept, but anyone taking this view would have to justify why human
rights are limited to this practice exclusively without such a justification being
arbitrary — such a limitation would require them to declare a great deal of current
human rights lists as faulty. For some proponents of the minimalist Political View
conceptions of human rights, such as Rawls, this exclusion is not a concern, since he
does not make fidelity a criterion of a good theory of human rights. Rawls is more
concerned with what kind of distinct role human rights could play as a political
concept within his ideal theory of justice, and his answer is that human rights are
only used to govern relations between a Society of Peoples.

For other proponents of this account, however, there is a pressing need to
explain why interpreting human rights as playing the role of triggering international
intervention is the best representation of the gamut of modern human rights
discourse, rather than a characterisation of a sub-practice that uses the language of
human rights for a specific normative project.

How might International Legitimacy Rights differ from Domestic Human
Rights? And why should there be a separation between what we demand
domestically and what we ought to enforce internationally? The answer here is to

realise that International Legitimacy Rights are not concerned with the wider range

266



of values we ought to generally promote for the rest of the world or what standards
are required for a minimally decent life of equal standing — they are about seeking
those standards whose violation can justify coercive interference in another state’s
affairs. These rights are limited to very minimal protections against only the most
egregious governmental abuses, since the probability that coercive force will actually
improve the situation of individuals within any given state rather than make it worse
is likely to be quite low.”® When applied to this international practice, human rights
become barometers of minimal governmental legitimacy for any state, anytime,
anywhere.

At this point we may return to minimal accounts of classical natural rights
theorists, such as Locke’s, and seek to ask what rights governments must protect in
order to provide the basic security and order that justifies the state’s purpose in the
first place. In other words, here is where the Orthodox view’s position about the
urgent moral rights possessed simply in virtue of humanity could come into play in
making normative recommendations for human rights practice. Though it should be
noted that the aim of this final section is not to devise a full theory of international
legitimacy, but rather to demarcate what | take to be an important normative
concept within human rights that has too frequently led theorists to needlessly
disagree with each other because of their refusal to allow for separate normative
practices of human rights. The debate between expansive accounts of human rights

and minimalist accounts in light of this view is a red herring. We can maintain that

% Tasioulas expresses similar pessimism, noting that ‘intervention by external agents except in
extreme cases is likely to be either counter-productive or to have destabilising consequences for the
global state system’. See Tasioulas, John, ‘Human Rights, Legitimacy, and International Law’, American
Journal of Jurisprudence, Vol. 58, No. 1, 2013, p. 23.
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human rights embody a broad moral idea (as outlined earlier in this chapter by the
basic right to justification), while still allowing for a separate sub-practice within this
view that protects just those urgent universal moral rights which belong to all

peoples at all times.

The Moral Criteria for Establishing International Legitimacy Rights

One proposal for International Legitimacy Rights, given their link to suspending
sovereignty and outlining the minimal conditions of any political order, is to keep
these rights leashed to an idea of morality that can be agreed to by all peoples in all
places. This is partly an empirical project, and we may expect that given the general
lack of convergence on several liberal principles that this will lead us to a fairly spare
account of International Legitimacy Rights, perhaps limited to what Jean Cohen
refers to as the ‘four E’s’, being mass extermination, expulsion, ethnic cleansing and
enslavement’.’® What distinguishes these from the more generous set of liberal
rights typically proclaimed as human rights is that while liberal human rights may be
linked to providing full equal standing, these more fundamental rights relate to the
criteria required of any government for it to be preferable to a state of anarchy and

civil war. It is here that we may look to human rights as only those protections

whose value can, in the words of Michael Ignatieff, act as a ‘tool kit against

100 Cohen, Jean, 2012, p. 197. Cohen is also a proponent of some kind of two-tiered dualistic

conception of human rights, as she advocates a distinction between what she calls ‘human security
rights’, being those related to the ‘four E’s’ mentioned above, and ‘human rights proper’, which she
uses to refer to the more extensive democratic rights articulated in documents like the UDHR. The
latter kind of human rights according to Cohen ‘function as public standards of critique to which
citizens and residents, domestic rights activists, and social movement actors can refer in order to hold
their own governments accountable’, Ibid., p. 216.
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oppression”.**

We can, for example, imagine many governments that fall short of fulfilling
all of the liberal rights listed in the UDHR but which still do a better job of protecting
their people than would a state of war and violence with no order whatsoever. Such
states will not fully fulfil the moral requirements of Domestic Human Rights outlined
in the previous chapter, but they will pass the test of bare international legitimacy
(at least in respect to being protected from forcible intervention from outside
states).

Another advantage of separating a set of International Legitimacy Rights is
that it can explain why human rights are capable of being claimed even by those
without any states, as these human rights of bare legitimacy overlap with universal
moral rights typically invoked by classic libertarians, who claim certain human rights
to safety and order even in a state of anarchy. This also alleviates a worry by
Orthodox View theorists such as Tasioulas, who are concerned that Political
conceptions of human rights are overly parasitic on the existence of state-like
institutions, leaving the unpalatable conclusion that individuals would have no
human rights in a state of nature. | have argued here that International Legitimacy
Rights are equivalent to those spare lists of natural rights proposed by early social
contract thinkers such as Locke, or the heavily pruned list of human rights offered in
the previous chapter by Rawls. Therefore, the dual theory of human rights | am
proposing here means we do not need to discard the project of developing a set of

pre-political urgent moral rights which must be secured for all human beings simply

191 |gnatieff, 2001, p. 56.
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in virtue of their humanity. It simply separates this project from the broader idea of
Domestic Human Rights that | outlined earlier in this chapter, which chimes more
with their use in social activism and explains their role in making citizens co-

determiners of the political order under which they live.

Is this View Biased towards State Sovereignty?

Some may see International Legitimacy Rights as setting the bar too low for allowing
states to have unconstrained sovereignty over their citizens. Why ought we not have
a right to intervene whenever states fail to fulfil the more capacious lists of human
rights found in international treaties and declarations such as the UDHR? One reason
is that of fidelity to the current distinction made by the practice of human rights. The
idea of human rights linked to humanitarian intervention is still relatively emergent,
and suspensions of sovereignty on behalf of human rights have thus far been
initiated as a response to the most extreme harms perpetrated by states. But there
is also a pragmatic reason for the restriction, based on the several unsuccessful
results to date of the international community’s attempts to use coercive force as a
means to protect individuals. Given a general principle that state intervention ought
to only be warranted if a political situation can be improved by outside interference,
in addition to the worry that human rights may simply become instruments for
oppression, where governments impose their will on weaker states in the name of
protection, we ought to lean towards a very sparing account of human rights that
justifies coercive force. Finally, there is a general argument for endorsing a small
number of International Legitimacy Rights based on a view of reasonable tolerance

of alternative viewpoints and cultures, in order to show respect to members of other
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societies ‘who ordinarily will have some identification with that political society and
its way of life’.**?

One may at this point object to the dual model of human rights | have
proposed and claim that only International Legitimacy Rights should be the true
inheritor of the ‘human rights’ label, since they offer a simple, novel function that
human rights have only come to serve in the twenty-first century, explaining their
particular urgency in the hierarchy of moral concepts. Moreover, allowing
International Legitimacy Rights to be the sole inheritor of the human rights label
seems to appease those natural rights theorists who seek a ‘master list’ of human
rights that will apply to all peoples, at all times, regardless of any social
contingencies or political circumstances. One could then proceed to dismiss many of
the other human rights expressed in the UDHR, such as rights to freedom of speech,
rights to fair and equal pay, or a right to marry, as ‘liberal aspirations’ or ‘aspirational
standards’ for governments to work towards, separating the goal-oriented nature of
certain rights from the individualistic universal moral rights of more minimalist
conceptions.

However, as | have already shown, once we see human rights as not being
related to a basic set of needs for a barely minimal human existence, we see that
they play a greater and broader role in political thinking, that of being demands for
the prevention of oppression, the protection of essential social goods that enable
citizens to pursue their own good, and the inclusion of all citizens in social

institutions regardless of gender, ethnicity, or sexual orientation. These all stem

192 cohen, Joshua, 2004, p. 212.
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from every individual’s ability to demand reasons for actions taken that affect the
course of his or her life. This role has served as a powerful language that is always
available to citizens, to resist unjust domination and its breadth is part of the very
success behind human rights as a language for mobilising and garnering support for
minority interests which frequently become marginalised in large political orders.
Thus at its heart, human rights retains an inclusive moral notion of individuals being
able to live under a situation that, if not always satisfying the full requirements of
justice, must always be justified to them and permit them to have a say in its
collective decision-making, and which remains a language that can always be
appropriate in the name of seeking greater justice from those under whose authority
citizens live. We ought not to abandon this useful and dynamic language simply in
order to be historically faithful to an older iteration of natural rights that no longer

embodies the wider concerns to which human rights are addressed.

CONCLUSION

We have now formulated a broad idea of human rights that captures their multiple
functions and frames the important innovation that human rights represent in
modern politics. The Political Justification View demonstrates that human rights are
demands which challenge the official institutional order, which are the concern of all
people, and which protect the equal standing of individuals who have a basic right to
be a part of the justification of the social structure under whose laws they live. This
idea frees us from the restrictions of the Orthodox View, which requires that every
individual human right will correlate to an independently held universal moral right

based on one’s humanity alone. Human rights are not as static in my view. They
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remain open as a rhetorical tool that can always be used to challenge unjust states
of affairs perpetuated by basic political institutions or organisations, and which
confer duties on others to assist in the protection or securing of the liberties at
stake.

According to the view outlined, there is no master list of human rights. | have
attempted to show that from the practice we glean three general normative
concerns that motivate human rights: those protecting against the worst kinds of
state abuse, those which require securing a minimal level of well-being that allows
citizens to be in equal standing and participate in the basic justification of their social
structure, and those rights which pertain to the ‘robust status egalitarianism’ that
prevents citizens from being marginalized or excluded without good reason from
social goods provided to everyone else.

Within this broad conception of human rights, | have identified at least two
distinct types of human rights which pertain to different parts of human rights
practice: International Legitimacy Rights and Domestic Human Rights. Both of these
are separate moral concepts which employ the general terminology of ‘human
rights’. The fact that these two concepts lie buried within human rights practice has
been a cause for a great deal of conceptual confusion and protracted disagreements
among theorists who attempt to commandeer one of them or the other and declare
it the single concept of human rights.

The problem with human rights theory thus far is that its adherents have
been artificially constrained by their need to resolve both of these constituent
projects into one singular grand pronouncement on the normative nature of all

human rights, which has led them to incoherent conclusions. For example, those
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who preach the word of ‘minimalism’ in the name of human rights often do so
because they want to tie human rights to legitimacy — but they then have to exclude
many well-entrenched human rights as faulty in the name of a dogmatic insistence
that human rights must have only one function, and therefore anything which
stretches beyond the project of identifying the basic criteria of state legitimacy is
simply excluded. Conversely, those who preach more extensive roles for human
rights to address problems of discrimination, poverty and social protection, often do
so in ways that do not show adequate fidelity to the functions and purposes of
human rights we see in practice. For example, Beitz’s two-level ‘international
concern” model is highly permissive but only at the cost of failing to capture what is
distinct about human rights. Equally, Griffin’s personhood theory offers a
determinate metric, but at the cost of seeing all human rights as based on universal
moral rights when this does not appear to be the case in the practice.

The Political Justification View | have offered, however, explains that we can
say what generally is meant by any assertion of human rights without specifying
which particular kind of human right we are discussing. We can capture the idea of
human rights, therefore, without making them tied to a single normative concept or
international role they might play. This separation of the concepts of human rights
gels with the comments of George Letsas when he says, ‘It is doubtful whether any
single normative concern can explain, sufficiently and in a non-arbitrary way, the rich

and complex practice of human rights’.’® In light of this, | argue that theorists ought

103 Letsas, George, ‘Dworkin on Human Rights’, Forthcoming paper in Jurisprudence. Draft paper

downloaded from: <http://papers.ssrn.com/sol3/papers.cfm?abstract_id=2237860>, [Accessed 1
June 2015], p. 11.

274



to be more attentive to distinguishing between the different kinds of human rights
currently found in the practice.

If we are to have a distinct international concept of human rights which will
govern the relations of states, it makes sense to keep these human rights as minimal
as possible, limiting their sovereignty-disabling role to instances when states fail to
treat their populations as anything other than mere objects and when states can no
longer be considered legitimate. Since the practice of coercive intervention remains
highly controversial, it is a mark of good sense to limit this action to those universally
agreed upon experiences of oppression that hold among all peoples in all the world’s

moralities.
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Conclusion

| have argued in this thesis that the Orthodox View of human rights is no longer
appropriate as a description of the term ‘human rights’ as it is used in modern
domestic and international practice. Although Orthodox View theorists set
themselves a worthy project in identifying a special set of universal moral rights that
belong to all peoples in virtue of their humanity alone, | have shown that such a
project is no longer plausible as an interpretation of the concept of ‘human rights’
that we find in the domestic and international practice of human rights. This is a
problem for adherents of Modern Orthodox views, such as Griffin and Tasioulas,
who seek explicitly to show how their views of human rights are the best
interpretation of the ideals that lie behind current human rights practice.

My thesis has shown that in light of recent Political conceptions of human
rights, theorists must be more attentive to the complex mix of functions served by
human rights, and as such, modern human rights do not conform to the stringent
philosophical constraints set out by Orthodox theorists. The criteria of the Orthodox
View therefore should not to be used as a metric to judge whether a putative right
ought to be a human right. | have shown that Tasioulas’s and Griffin’s claims to
fidelity are inadequate; they fail to capture important features of modern human
rights as found in the Universal Declaration of Human Rights and other political and
legal instruments. Specifically, their accounts fail to capture the fact that many

human rights are contextual claims based on resistance to political authority and
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demands for justification. These claims are used to express demands that political
structures and social institutions are justified to all citizens regarding their action (or
inaction) toward protecting people’s equal standing. This broad moral framework for
human rights runs counter to the original, more modest intent of natural rights.
Classical natural rights were inherently bound up with the power of a large national
sovereign and were attempts to justify and define the ends of such a power.
Contemporary human rights | have argued under the Political Justification View are
defined as demands which challenge any unjustifiable political situation or state of
affairs, which are the concern of all people and which protect the equal standing of
individuals in political decisions that affect the collective or individual good. From
examination of common lists of human rights enumerated in documents like the
UDHR we explicated some of the normative concerns that pertain to this framework
of human rights, including the prevention of oppression, the protection of essential
social goods that enable citizens to pursue their own good, and the inclusion of all
citizens in social institutions regardless of gender, ethnicity, or sexual orientation.
Human rights are derived from the democratic ideal that all citizens are co-
determiners of the political structures under which they live, and as such human
rights always remains available as a universal language for mobilising citizens to call
for a more just social structure that better protects their common interests. Those
human rights found in international documents such as the UDHR act as a standard
that citizens can invoke to demand their rights, but the context of the political battle
is primarily domestic, and for this reason | maintain we should reject those Political
conceptions that assume the international role of human rights is definitive of their

contemporary nature in political practice.
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| have called the Political Justification View a ‘third” way between Orthodox
and Political views of human rights, since the Political Justification View allows
human rights to serve multiple political functions and it permits the idea that several
common examples of human rights require a more pluralistic justificatory strategy to
establish their existence than merely referencing to a pre-existing universal moral
right based on an individual’s interest alone. Unlike Orthodox conceptions, it does
not conceptually tie human rights to certain philosophical assumptions of natural
rights. Unlike the Political View, it does not conceptually tie human rights exclusively
to the function of justifying international concern or providing benchmarks of
legitimacy.

In the final section of the thesis | endorsed a dual model of human rights
which separates the broad idea of human rights into two sub-categories:
International Legitimacy Rights and Domestic Human Rights. These concepts
represent two distinct normative ideas, but while both employ the language of
human rights, they appropriate the term to serve separate purposes. International
Legitimacy Rights are a subset of human rights whose intention is to disable
sovereignty and justify forms of direct intervention in foreign affairs. But crucially, |
argued that this is just one type of human right, which is a subset of the broader idea
of human rights outlined by the Political Justification View. Part of satisfying the
Fidelity Requirement means we ought to be attentive to the different functions of
human rights, hence the separation of this special moral category of human rights.
The distinct practice of International Legitimacy Rights bears a resemblance to the
natural rights project of devising minimal requirements that can be claimed by all

peoples at all times, and which protect the individual’s rights against the most
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egregious abuse and oppression. It is here where an orthodox criterion such as
Griffin’s personhood metric or Rawls’s conditions for minimal social cooperation may
be useful, since they can respectively help identify the most basic elements of
human life that require an person to function as a normative agent or offer the most
fundamental requirements of any political order. Such considerations may be
important for judging which universal features of human life, when threatened, are
considered subjecting people to tyranny and torture, such as freedom of thought
and conscience, freedom of movement, and the liberty not to be arbitrarily
imprisoned, killed or tortured. International Legitimacy Rights would likely be very
basic and minimal, since they would pertain to the basic political goods that a
government is erected to provide in the first place. So important are these elements
of human life that if they were threatened by a government’s actions, that
government would lose its claim to legitimacy and be subject to international
intervention. (My thesis remains neutral on the appropriate form this intervention
should take and recognises that determining the extent of coercion requires a
judgment on the potential effects of various forms of aggressive foreign policy.)

The broader set of Domestic Human Rights are human rights that encompass
both International Legitimacy Rights, as well as those rights that citizens can demand
of their own political institutions, but which do not dissolve the legitimacy of the
government when they fail to be satisfied. This is because although human rights
may be of great importance, they do not all pertain to the international practice of
determining when a state should be subject to foreign intervention. One example of
a recent Domestic Human Right | have given in the thesis is the right to gay marriage.

The right to equal marriage is often fought for on the basis that the gay community
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is unfairly and unnecessarily excluded from a basic societal institution, and only
faulty justifications are offered to defend this exclusion. Thus, the debate for such a
human right is not about whether marriage is a minimal need of human beings nor
whether it is seen as a basic entitlement all governments must secure to be
legitimate, rather the debate is over whether the reasons to exclude a group from a
part of life formerly reserved for heterosexuals (i.e. marriage, child-rearing) are
justified. This is the role that Domestic Human Rights play — they are demands for
reasons from governments and the organisations that dominate aspects of the
individual’s life, and they are often used to explicitly assert that the justification
currently alleged is invalid. These rights are not always reducible to some essential
need that human beings share and the requirement to fulfil that need, rather, they
are a demand for adequate reasons from political authorities that control citizens’
lives, and when adequate reasons are not given, an assertion of human rights
dissolves that authority. Domestic Human Rights may be contextual. They can evolve
and change over time as institutions or certain social practices take shape and as the
reach of the state changes, or as citizens become aware of new threats that need to
be resolved through collective action to protect their equal standing. This enables for
the versatility of human rights language to be used as a force for protecting the right
to political participation when citizens are threatened and dominated under
authoritarian systems, or when certain groups within society are denied the right to
be educated and thus fail to have equal standing. These human rights will be
asserted and become apparent often only in the context of specific domestic
struggles in which the need to assert such a right becomes necessary. This ability to

evolve does not gel with the Orthodox View, which typically needs to see all human
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rights as deriving from a basic human interest, rather than seeing human rights as
contextual claims against political authority that are changeable over time. Domestic
Human Rights include many provisions commonly listed in human rights declarations
and treaties, including the right to education, the right to participation in political
life, the right to health care, and the right to a fair trial. These human rights do not
always need to be based on a consideration of the great importance of these rights
to every individual person; rather, a human right may be worthy of being held by all
because giving people that right ensures that the good of all is protected. For
example, one might look at the right to free speech or the right to property. It may
not be that having access to property is part of an essential good life for every single
person, but by giving everyone the right to be protected from arbitrary confiscation
of their property, the common good is protected by preserving the ability of
individuals to live without fear of being trampled over by a tyrannical government.
Thus, this defeats the prevailing idea that all human rights must be linked to
providing an essential interest that all citizens require for a minimally good life. They
can be used to resist certain harmful policies that will affect all individuals — where
preserving human rights for all will ensure greater attention is paid to such a good.
This may also be true, for example, of more contentious recent rights to privacy or a
right to Internet access, where not having the possibility of these goods can lead to
dangerous results.

This account of human rights therefore leaves much more scope for human
rights to evolve and change over time as new threats are uncovered, and it allows

human rights to serve as a constant tool for resisting oppression, negligence or
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incompetence by political authorities and organisations that have a powerful effect
on the way citizens’ live their lives.

The Political Justification View | have offered has the advantage of capturing
the ways that human rights operate as both a ‘moral minimum’ in their international
application and as a more expansive ‘modestly utopian’ set of liberal rights in many
domestic cases. Thus we resolve the debate between human rights minimalists and
those who argue for human rights to stretch into broader areas such as protection
against discrimination and provision of social goods, by separating the concept into
two distinct practices. This argues then that the debate about whether human rights
should be expansive or minimal is in a pseudo-debate: human rights have a different
content depending on the purpose for which one intends to use them. This does not
destroy the intelligibility of human rights or their distinct normative space in the
universe of rights though. They remain grounded in a basic right of justification, as
put forward by Rainer Forst. This allows that human rights serve the broad
democratic purpose of respecting all individuals as worthy of demanding reasons.
Every individual can demand justification for the actions or inactions taken by any
collective authority that maintains the apparatus through which individuals live their
lives. Human rights are therefore both creative in nature, as they can prompt
governments to alter their priorities and move towards better, fairer futures, as well
as preventative — as they provide a bulwark against the worst threats that states can,
and have previously inflicted upon the population. So long as they have this dual
purpose, they will be a broad language consisting of elements of both essential

protection and modest idealism.
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