WAGES AND WORKING TIME IN THE ‘GIG ECONOMY”

A.C.L. Davies*

Since the gig economy began to form part of the public consciousness, many labour lawyers have
been preoccupied with one central question: are people working in the gig economy employees,
or more likely workers, in English law? Securing one of these statuses is, of course, crucial to
gaining access to all, or at least some, statutory employment rights. Determining the employment
status of people working in the gig economy is a complex matter, for at least two reasons. First,
although the gig economy is a convenient shorthand, it is not a technical term and a great variety
of employment types and working practices are contained within it. Second, even in the case of a
particular platform, the precise arrangements for the provision of work and pay may vary over
time in ways that might affect the courts’ categorisation of the situation in law. Although the
courts are now better attuned to the need to examine the reality of the situation and not just the
written terms and conditions, cases often turn on quite fine distinctions.'

While much important work has been done — and must continue to be done — on these
questions, I want to draw attention to a different but related set of issues. Assuming that it is
possible to show that at least some individuals in the gig economy have worker status in law,
what issues will arise when those individuals try to invoke the various worker rights to which
they will be entitled? My focus in this short contribution will be on existing rights under the
National Minimum Wage Act 1998 and the Working Time Regulations 1998 (WTR).* As I
explain below, these rights present particular problems of application because they are not
particularly well-designed for workers whose work consists of a series of tasks. There is, of
course, a much broader debate to be had about the specific needs of gig economy workers for
protection and the potential inadequacies of existing rights in providing that protection, but
again this is widely discussed elsewhere and is beyond the scope of the present contribution.

I recognise that there is a risk inherent in my approach: identifying the difficulties that workers
might face in invoking their rights could be used as a reason for denying them the rights in the
first place. This type of circular reasoning is all too common in employment settings.
Nonetheless, I think it is important to acknowledge that arduous test cases establishing worker
status are unlikely to be the end of the story, and to start considering the next steps.

Scope and definitions

Although it is difficult to generalise about the gig economy, a key characteristic of the vast
majority of work in this setting is the payment mechanism: working people are paid for each task
they perform. This is one of the core ideas captured by the ‘gig’ label.’

Being paid by the task is, of course, nothing new. Employers have long used piece rates to
motivate workers doing monotonous tasks, or paid salespeople on a commission basis. But it is
clear that technology facilitates this approach. For example, apps can be used to log the
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completion of each task and to calculate and distribute payment in a way that would have been
highly labour-intensive to do manually. It seems likely that this technology will spill over into
more ‘traditional” employment over time as employers perceive the benefits (to them) of being
able to monitor workers’ activities more closely and pay them only for work performed. For
example, the use of apps to assign jobs’ to workers is already common in the home care sector,
where there is a widespread problem of non-compliance with the clear obligation to pay the
National Minimum Wage (NMW) for travel time between visits.*

Being paid by the task is not, in itself, a particularly helpful indicator of a person’s employment
status. Although genuinely self-employed people are usually paid in this way, it does not follow
that everyone paid by the task is running their own business. The employer may have introduced
a task-based payment mechanism into a relationship that otherwise has all the hallmarks of
‘employee’ or ‘worket’ status in order to promote productivity, as the piece-rate example shows.
Some jeopardy around payment is not the same as business risk,’ though sometimes the courts
have found it hard to capture this distinction in practice.’

A much more significant factor is how the price for the task is determined. For example, a
genuinely self-employed person running their own business would be expected to set the price
themselves, or at least negotiate at arm’s length with the customer. But where the price is
determined by the platform, it may be possible to establish worker status. This was found to be
the case by the majority in the Court of Appeal in Uber.® 1t was clear that, although the platform
in that case generated an invoice from the driver to the customer for payment, the driver played
no role in collecting the payment or, most importantly, deciding how much it would be, since
this was set by the platform. This was one of many indications that the drivers could propetly be
classified as ‘workers’ in law. At the time of writing, this decision is on appeal to the Supreme
Court.

Achieving ‘worker’ status entitles the individual to the NMW and to various rights under the
WTR, including rest breaks, rest periods and paid annual leave. Not surprisingly, these rights
have been drafted taking traditional employment relationships as their starting-point. It is easy to
apply the NMW to someone whose pay is expressed as a rate per hour, and to calculate rest
breaks and paid holidays for someone who works 9am-5pm, Monday to Friday. Some effort has
been made to take account of other types of work. For example, there are methods of checking
whether workers who are paid piece rates are receiving the NMW, and the entitlement to paid
annual leave is expressed in terms of ‘weeks’ to accommodate different working patterns. But it
is not clear that these strategies are sufficient for workers paid by the task in the gig economy
and other contexts.

National Mininimm Wage Act 1998

I turn first to the NMW entitlement of workers who are paid by the task. The Regulations offer
four possible bases for calculating NMW entitlement: time work, salaried work, output work and
unmeasured work.” Depending on the circumstances, a worker paid by the task could be
considered under at least three of these categories, with varying consequences. Even the simplest
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method of ensuring that the NMW is paid — looking retrospectively at the hours actually worked
— is not easy to apply to task-based work.

It may seem odd to begin by considering ‘time work’ as a possibility for a worker paid by the
task. However, there is evidence that some platforms operate on the basis of allocating shifts to
workers, even though the intention is only to pay them for tasks undertaken during the shifts."
The benefit of this system for the platform is having the reassurance that a certain number of
workers will be available at any given time to fulfil customer demand. This can be an advantage
in sectors such as food delivery where prompt responses to customer orders are crucial.
Platforms can use the system of allocating shifts to reward workers who are particularly loyal or
who have good customer ratings, by giving them first pick of the available shifts over workers
who work less frequently for the platform or whose ratings are poorer, and of course there are
likely to be consequences for any worker who logs off without completing the agreed shift. In
this fact scenario, it is arguable that the worker is engaged in ‘time work’ because they must be at
the employer’s disposal for the agreed period of time. Where this is so, NMW entitlement is
based on the number of hours for which the worker is required to be working or ‘available for
work’."" Of course, this does not preclude the employer from continuing to pay the worker for
each task performed, but care would need to be taken to ensure that this form of payment met
the employer’s NMW obligations, particularly on a quiet shift. A key characteristic of paying
workers by the task is that the risk of low demand falls on the worker, but if the arrangements
can be construed as time work, some of that risk moves back to the employer.

Another way of thinking about work paid by the task is as ‘output work’. This applies where the
employer calculates payment by reference to the number of pieces produced by the worker
regardless of the time taken to produce them."” The worker must be paid the NMW either by
reference to hours actually worked (an issue I return to below), or by reference to a ‘fait’ piece
rate calculated using the rated output mechanism set out in the legislation. This is designed to
ensure that the employer is likely to be paying the NMW even to workers who are somewhat
below average in terms of the speed with which they complete each piece. The rated output
approach could work well for some types of gig economy work, such as routine data entry paid
by the item. However, there is a long-standing concern that it may be difficult for enforcement
agencies or tribunals to challenge or check employers’ calculations given that all the relevant data
and expertise is likely to be in employers’ hands. Although we typically think of output work in
terms of piece rates, it worth noting that it is also applicable to workers paid varying amounts
according to the value of the work they complete, such as sales staff paid on a commission basis,
making it an option for a wider range of gig economy platforms. The more complex the
situation, the harder it will be to judge the fairness of the employer’s payment arrangements.

Alternatively, work paid by the task could be treated as ‘unmeasured”.”” This is the default
category for work that does not fall into the other three categories. HMRC guidance indicates
that this is likely to be the correct route for individuals who are only required to work when work
is available," and indeed an earlier version of the legislation expressly offered this as an
example.” Thus, it seems to be the most likely approach to most task-paid work in the gig
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economy. Again, if this is the correct classification, the employer has two options for paying the
minimum wage: payment by reference to hours actually worked (discussed further below), or
payment on the basis of a ‘daily average agreement’.

The ‘daily average agreement’ is a written agreement that the employer must provide to the
worker in advance setting out the number of hours they are expected to work each day. This
estimate must be ‘reasonable’; though (as in the case of the rated output calculation) it can be
difficult for enforcement agencies or tribunals to assess this. Controversially, the ‘daily average
agreement’ need not correspond to the amount of time for which the worker must be available
to the employer. Thus, it is perfectly permissible for the worker’s contract to require them to be
present at the workplace and available for work for, say, 12 hours, but the ‘daily average
agreement’ to specify payment for, say, six hours. These agreements are common in the care
sector where workers are required to spend the day or night in the home of a vulnerable person
but may not be continually engaged in work tasks.'® This gives rise to the highly problematic
result that workers are required to be at the employer’s disposal for long hours for which they do
not receive any payment.'’ It is also difficult, if not impossible, to come up with a clear logical
distinction between cases treated as ‘time work’ (where ‘available time” must be paid at the NMW
rate) and ‘unmeasured work’, where the ‘daily average agreement’ can be used. In the gig
economy context, the ‘daily average agreement’ might provide a route for platforms to comply
with the NMW without fundamentally changing their business model. Workers could be paid by
the task, but available on the platform for much longer waiting for work, and the employer could
comply with the NMW by specifying an expected number of hours of work and topping up the
worket’s pay to that level on quieter days.

Under both the output and unmeasured approaches, the alternative to making complex
calculations is simply to ensure that the worker is paid the NMW for hours actually worked. It
might be thought that this would have particular appeal for gig economy employers because in
many cases they will already have access to information about hours worked via their apps and
could easily build in a mechanism for checking that workers are receiving the NMW. But what
counts as an ‘hour worked’ for these purposes? This issue has already arisen in the Uber
litigation."® The argument on behalf of the drivers is that (if worker status can be established)
they are ‘working” when they are logged in to the app and waiting in their vehicle in the relevant
area, ready to accept work. The alternative view advanced by Uber is that they are working only
when they are carrying a passenger. What the Court of Appeal described as a ‘middle course’
would expand this slightly to include the time between accepting the assignment and collecting
the passenger as well as the time spent taking the passenger to the destination."” The majority in
the Court of Appeal was content to uphold the tribunal’s conclusion that the drivers were
working when they were logged into the app. The tribunal had found that ‘being available is an
essential part of the service which the driver renders’ because of the need to have an oversupply
of drivers in order to meet customer demand.”” Underhill 1], dissenting, preferred the view that
drivers were working from the time they accepted a trip because they were under no obligation
to accept trips and were free to offer their services on other similar apps while they were waiting
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(though there was no clear evidence that this occurred in practice).”’ Cleartly a concern about the
tribunal’s approach was that if drivers spent long periods of time logged in, their earnings might
average out below the NMW. However, Uber already logs drivers out if they turn down too
many requests, so it is clear that it has means of defending itself against drivers trying to ‘inflate’
their working time. No doubt other mechanisms could also be devised, such as limiting the
number of workers who can log on at quiet times, or logging workers out if there is no work
available after a certain period of time.

Trying to pay workers only for core work tasks and not for other activities such as waiting,
preparing or clearing up is all too common, even in traditional employment settings. But it is a
central feature of the gig economy, facilitated by technology which can draw tiny distinctions
between different elements of a worket’s activities. It is by no means impossible to apply the
NMW in the context of a gig economy job in which the worker is paid per task performed, but
at least two problems arise. One is that, by providing escape routes such as the ‘daily average
agreement’, the Act makes it possible to maintain employment arrangements in which workers
are available for long periods of time but paid only for core work tasks. It would have been
preferable to have structured the legislation around a much stronger presumption that time spent
at the employer’s disposal should give rise to NMW entitlement. The other problem is the
uncertainty inherent in the understanding of ‘work’ itself, which is also open to exploitation by
employers. It is to be hoped that the courts adopt a worker-protective interpretation of this term.
Of course, there are broader issues too — NMW entitlement may not help very much if the
worker is responsible for providing expensive equipment to carry out the work, such as taxi
drivers providing their own cars — but these are beyond the scope of the present contribution.

Working Time Regulations 1998

Complexities also arise in attempting to apply the various rights afforded to ‘workers’ by the
WTR 1998, designed primarily for people who work for agreed periods of time, to gig economy
workers whose work is presented as a series of tasks.

The Regulations entitle a worker to 5.6 weeks’ annual leave per year, subject to a 28-day cap.”
This must be paid at a rate corresponding to the worker’s ‘normal remuneration’. In relation to
workers whose work is task-based, two problems present themselves: calculating their leave
entitlement, and calculating their ‘normal remuneration’.

By expressing the leave entitlement in terms of weeks, the Regulations are intended to
accommodate a variety of different patterns of work. For example, someone who works two
days per week is still entitled to 5.6 weeks’” annual leave per year, but the ‘value’ of this in terms
of paid days off is lower than it would be for a full-time worker. This approach could function
reasonably well for task-paid workers if they have a regular working pattern, such as working
every weekend on a particular platform.

Problems arise where the task-based work is irregular and has no obvious weekly pattern.
Government guidance labels this ‘intermittent’ work and indicates that the employer must ensure
that intermittent workers have 5.6 weeks’ annual leave per year, but does not offer any further
advice on how this should be done.”” This might be taken to suggest that the employer can
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simply calculate the number of days not worked in any given year, and provided that it amounts
to at least 5.6 weeks it has (retrospectively) complied with the Regulations. However, this
retrospective approach would clearly be incompatible with the Regulations, for two reasons.
First, it would not fit with the requirement (on either the employer or the worker) to give notice
in advance that time is to be taken as leave laid down by r. 15. While this still means that a well-
organised employer can determine when workers take their leave, it does at least ensure that
workers get some notice of days on which they will not be expected to work and can plan
accordingly. Second, the case-law suggests, rightly, that time spent waiting to be called upon to
work is unlikely to count as leave. “Working time’ is defined in r. 2 as ‘any period during which
[the worker] is working, at his employer’s disposal and carrying out his activity or duties’. In a
series of cases in the context of ‘on call’ time, the Court of Justice has held that a worker is
working if they are required to be at the employet’s premises and available for work, even if they
are provided with a place to sleep when there are no work tasks to be done.** This may also be
true of time spent waiting at home if the worket’s freedoms are significantly constrained.”

An important feature of the right to annual leave is that the time spent on leave must be paid at
the rate of the worker’s ‘normal remuneration’. This is key to enabling workers to take leave in
practice. But it is also challenging in the case of workers paid by the task whose remuneration
can vary dramatically from week to week. At present, where a worker has no normal working
hours, their ‘normal remuneration’ must be calculated by reference to their average earnings over
a 12-week reference period prior to the proposed holiday date.”® Importantly, the 12-week period
is the previous 12 weeks in which the worker received payment, so any weeks with no earnings at
all are excluded and must be replaced with ‘older’ weeks in which money was earned.
Nevertheless, the 12-week period can produce quirky results, and from April 2020 it will be
extended to 52 weeks,” in response to a recommendation in the Taylor Review.”

It is perhaps worth noting that, for task-paid and other intermittent workers, some employers
traditionally refused to provide payment when leave was taken but claimed instead that a sum in
respect of holiday pay was ‘rolled up’ into the workers” hourly rate of pay. This practice was
found to be in breach of the Working Time Directive in the Robinson-Steele case because of the
likelihood that not receiving pay at the time of taking leave would discourage workers from using
their leave entitlement.”” A more pragmatic approach might be to say that workers who are doing
low-paid ‘on demand’ work are unlikely to take holiday anyway and would prefer the extra
money, but there would still be a significant problem of determining whether that money was
indeed ‘extra’. One of the more bizarre elements of the Taylor Review was a recommendation to
introduce ‘rolled-up” holiday pay but this was rejected by the government because of the need to
give effect to the ruling in Robinson-Steele.”
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Space precludes a discussion of the full range of rights in the WTR, but it is instructive to
consider one other example. Under r. 12(1), the worker is entitled to a ‘rest break’ where their
‘working time is more than six hours’. The details of this may be set by collective or workforce
agreement in accordance with r. 12(2), but the default is a break of at least 20 minutes which the
worker is entitled to spend away from their workstation (if applicable). Since this break is unpaid,
it is unlikely in practice that many workers doing intermittent, task-based work would seek to
enforce it, but it raises interesting analytical issues.

One issue is whether task-based workers are entitled to this right at all. The WTR contain a
variety of exclusions, including one for ‘unmeasured work’.”! Workers with this type of work are
not entitled to rest breaks (or to daily or weekly rest periods, or the 48-hour maximum limit on
the working week). Regulation 20(1) defines unmeasured work as taking place where ‘on account
of the specific characteristics of the activity in which [the worker] is engaged, the duration of his
working time is not measured or predetermined or can be determined by the worker himself’.
This is often presented as the exception for ‘managing executives’ — an example given in the
Directive and Regulations — but there is little guidance on the application of the provision to
other types of work.” It is of obvious relevance to workers paid by the task for two reasons:
their working time may be determined by the time it takes to complete a task, and they may be
free to decide when to make themselves available for work. However, it is important not to jump
to the conclusion that all task-paid workers are excluded under r. 20. As we saw above in relation
to the NMW, some task-paid workers in fact work recognisable shifts, often after being
encouraged to compete for the most lucrative shifts by the employer. But even where that is not
the case, there is some hope. Any derogation should be construed narrowly, and with worker-
protective objectives in mind, particularly where the rights of precarious workers are at stake.”
Moreover, the derogation does not apply to workers whose working time is only ‘partially’
unmeasured.” This could prove highly significant in cases where the worker is free to start work
at a time of their choosing, but not free to stop until the task is completed. This might well be
the case for drivers or delivery riders, for example, particularly where they are not told their
destination in advance, and thus have no ability to decide whether they want to continue working
for the time the task is likely to take. Any attempt by the employer to specify the number of tasks
to be completed is likely to preclude application of the r. 20 derogation since this indirectly
dictates the worket’s working time.”

If the r. 12 right to a rest break is applicable at all, a key question in respect of someone who
works by completing a series of tasks is how to calculate their ‘working time’ for the purposes of
this provision. We saw above in relation to annual leave that time spent waiting to be called upon
to work is more likely to count as working time in this context than it is for NMW purposes,
because of the interpretations adopted by the Court of Justice. In the specific context of
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interrupted rest breaks, the UK courts have held in a number of cases that time during which the
worker is liable to be called on to perform work tasks does not count as a genuine rest break.”

In the gig economy context, this would suggest that working time does extend beyond the time
spent performing particular work tasks. For example, in driving and food delivery roles, it is
possible to signal availability for work by logging into the relevant app and waiting in a particular
location.” This time should be treated as working time for WTR purposes as well as time spent
conveying passengers or making deliveries. Platforms have ample opportunity to protect
themselves against abuse by logging workers out if there is no work available within a reasonable
time or if available work is turned down too often. However, thetre are other contexts in which it
is much harder to signal availability for work in this way. For example, an I'T worker sitting at
home browsing an app looking for work opportunities is, in some sense, available for work, but
more in terms of seeking work than being at the ‘employer’s disposal’.”®

Even given the relatively generous definition of working time, it remains a problem in the
context of some gig economy employment that the employer does not know at the start of the
worker’s working day for how long they will be working. Guidance suggests that the break must
be taken during the working day and cannot legitimately be taken at the beginning or end,
though this is not made clear in the Regulations themselves.” In a ‘typical’ job with an eight-hour
day, it is easy to recognise that the worker is entitled to a 20-minute rest break and to encourage
them to take it at lunch time, for example. It is much harder where the worker logs in to an app
but may log out at any time, with or without reaching the six-hour point at which the rest break
entitlement is triggered. Encouraging the worker to take the break after six hours of work seems
to be the only practical solution to this, though in some cases it could mean that the worker takes
the break at, or close to, the end of the working day. Given platforms’ capacity to monitor
workers’ activities very closely, it should be relatively easy for them to send workers a suitably-
worded message. This would provide an important counterweight to messages discouraging
workers from logging out when there is ongoing consumer demand.

Conclusion

None of this should be taken to suggest that there is no point in seeking ‘worket’ status for
working people in the gig economy. Rights not to be discriminated against, either under the
Equality Act 2010 or on the basis of trade union membership, are potentially very important
consequences of this status.” But, in the absence of statutory reform, there may be some
challenges involved in applying the NMW and working time rights to workers whose work is
organised and paid by the task. The courts will need to bear in mind the worker-protective aims
of these rights when interpreting them, in order to overcome the pernicious effects for workers
of the task-based approach.
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