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The object of this thesis is to examine the legality of nonforcible counter-measures in bilateral contexts. The major questions
addressed are as follows: (i) do counter-measures constitute an auto
nomous category of justification for wrongful conduct? (ii) if so, what
are the conditions of the legality of that category? (iii) what are the
more significant collateral constraints on the legality of countermeasures? and (iv) what is the extent to which policy considerations
contribute towards the determination of the legality of counter-measures?
The study begins with an Introduction which indicates the
scope and the outline of the thesis, the terminology employed, and the
approach adopted. Chapters One and Two deal with the historical develop
ment of the law of reprisals with special reference to non-forcible
counter-measures. Chapter Three is entitled "The status of non-forcible
counter-measures in customary international law since 1945: a preliminary
sketch". Chapters Four, Five,and Six are devoted to examining the
conditions of the legality of non-forcible counter-measures, viz., (i)
breach> (ii) prior demand for reparation; and (iii) proportionality.
Chapter Seven examines some of the more significant collateral constraints
on the legality of counter-measures. In Chapter Eight an attempt will
initially be made to examine the circumstances in which the performance
of obligations under a treaty may be withheld as a counter-measure. The
conclusions reached will then be compared and contrasted with the regime
established by the Vienna Convention on the Law of Treaties. Chapter Nine
considers the legality of counter-measures in the context of a commitment
to peaceful settlement. Chapter Ten is concerned with the legality of
economic coercion, and also with whether the legality of that concept
has a bearing on the question of lawful counter-measures. The final
Chapter summarises the major characteristics of the existing legal regime
of counter-measures.
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Introduction
(A) Scope
This thesis is concerned with the legality of nonforcible counter-measures. The analysis to be under
taken will be confined to counter-measures taken in
the context of bilateral relations. Accordingly, it
is not the intended purpose of the thesis to examine
the legality of sanctions applied on the basis of a
decision taken by an international institution follow
ing a breach of an international obligation. It must
be realised that international institutions are different
from one another, and the jurisdiction of any one
institution is derived from a constituent document
peculiar to that body. In view of this, it is contended
that any attempt at composing a generalised theory of
counter-measures taken by international institutions
may not be suited to every kind of international instition*
The topic of non-forcible counter-measures has
been, surprisingly enough, largely ignored in the
literature. The fact that there is as yet only one
monograph which deals with counter-measures at any
length bears witness to the dearth of scholarly analysis
in this field of learning.

Nevertheless, the topic

has a very practical significance for international
relations. For an illustration, State A may suffer
injury as a result of wrongful conduct on the part
of State B, and that State B may not be willing to
make reparation. Given that international law does

1. Zoller, Peacetime Unilateral Remediest An Analysis
of Counter-measures, 1984, (hereinafter cited as Zoller)

not provide for compulsory judicial settlement,
State A might find herself quite helpless. However,
if the occasion is one in which counter-measures
,f
can be taken, State A may resort to lawful countermeasures .
The major questions which will be addressed in
this thesis are as follows: (i) do counter-measures
constitute an autonomous category of justification
for wrongful conduct? (ii) if so, what are the conditions
of the legality of that category? (iii) what are the
most important collateral constraints on the right to
resort to counter-measures? and (iv) given that the
law respecting counter-measures is in a state of
evolution, is it true that policy considerations
become more important here than in other fields where
the rules are clearly defined?

(B) Approach
Although the principal- aim of this thesis is to
examine the lex lata, suggestions will frequently be
made as to how the legal categories involved may be
best applied to achieve clear rules. It must be stated
that the present study is not directly concerned
with any assessment of the effectiveness of countermeasures as an instrument of redress in international
relations.
In studying the lex lata, it has been essential
to analyse in depth the pertinent State practice,
doctrinal views, and jurisprudence. In view of this,

it has been deemed necessary to dedicate the first
two Chapters of the thesis to a study of the historical
development of the law of reprisals. It should be
noted that the conditions of the legality of nonforcible counter-measures have been developed well
before the concept in question has come to be known
by its present title.

(C) The outline of the thesis
The thesis is composed of ten Chapters. Chapters
One and Two, as has just been mentioned, deal with
the historical development of the doctrine of reprisals,
The First Chapter covers the period from the beginning
of the seventeenth century to the end of the eighteenth
century. The Second Chapter, which covers the period
from the beginning of the nineteenth century to 1945,
lays particular emphasis on non-forcible reprisals. At
the end of the Second Chapter some conclusions will
be made with respect to what might be regarded as
the standard procedure for resort to non-forcible
reprisals on the basis of customary law as it had
evolved by 1945. Chapter Three is entitled "The
status of non-forcible counter-measures in customary
international law since 1945: a preliminary sketch".
It will be demonstrated by examples from modern State
practice in this Chapter that the right of resort to

non-forcible reprisals has not fallen into desuetude.
Chapters Four, Five and Six are devoted to examin
ing the constituent conditions of the legality of nonforcible counter-measures, viz,, (i) breach; (ii) prior
demand for reparation; and (iii) proportionality.
Chapter Seven focuses on the important question
of collateral constraints on counter-measures. It will
be shown that counter-measures which are otherwise
lawful may be regarded as unlawful due to the presence
of some collateral constraints.
Chapter Eight considers the circumstances under
which a treaty may be terminated or suspended as a
counter-measure. A comparison will be made between
the category of counter-measures and the legal regime
established by the Vienna Convention on the Law of
Treaties.
Chapter Nine contains a discussion of the legality
of counter-measures in the presence of a commitment
to peaceful settlement.
Chapter Ten is concerned with examining the
legality of economic coercion under general inter
national law. The object of this exercise is to
ascertain whether any knowledge respecting the
legality of counter-measures may be gleaned from a
study of economic coercion.
Finally, a concluding Chapter will summarise
the major characteristics of the existing legal
regime in the light of the analysis that has been
undertaken in this thesis.

) Use of terms
In the interest of lucidity, it is proposed to
conclude this introduction by devoting this section to
a clarification of the use of terms, and to set certain
distinctions. In the first place, whereas the concept
of counter-measures is in itself far from being a
•

novelty in international law, the term as such is of a
comparatively recent usage. It was first coined by
British lawyers in 1916. In its widest and non-technical
connotation the term embraces a considerable range of
responses open to States in the face of any reprehensible
conduct. In this broad sense it can be used to define
any reaction, whether legal of diplomatic, to a rupture
in 'normal 1 inter-State relationships. However, this is not
how the term is perceived in the present study. Rather,
it is employed here to define a category of justification,
called legitimate counter-measures, which may be invoked
as a ground to preclude responsibility for what would
otherwise be wrongful conduct towards another State. In
order that this category of justification may be success
fully invoked, it would be imperative to establish that
the conditions of legality have been complied with when
the measures concerned were taken.
1. See British and Foreign State Papers, (hereinafter cited as
B.F.S.P.), Vol. CV, 1916, p. 534, para. 14. Clearly there
fore the term is not coined by Swiss lawyers in 1928 as
suggested by Zoller; see Zoller, op. cit., p. xvi, note 8.
For recent illustrations of the use of the term see:
Owen and Damrosch, "The International Legal Status of
Foreign Deposits in Overseas Branches of U.S. Banks",
University of Illinois Law Review, 1982, p. 305, at
pp. 309-31O; Malanczuk, ''Counter-measures and Self-Defence
as Circumstances Precluding Wrongfulness in the the Inter
national Law Commission's Draft Articles^on State Responsi
bility", Zeitschrift Fur "Xuslandisches *6ffentliches Recht
Und Volkerrecht, 1983, p. 705; ."oiler, ibid. ; The American
Law Institute, Restatement of the Law, Foreign Relations
Law of the United States (Revised). Tentative Draft No. 5,
1984, s. 905, p. 204, at p. 213, para. 5

It is noteworthy that the United States Government
used this term in its pleadings in the Air Services
Agreement Dispute when it asserted that:
"The proposed United States counter-measures
were appropriate and in accordance with
international law". 1
The Arbitral Tribunal in that dispute employed the
term in question when it indicated that an aggrieved
State could "affirm its rights through 'counter2
measures tn . It may also be added that the International
Court of Justice itself had also accepted the term
3
"counter-measures" in its legal vocabulary.
The issue of employing the term 'counter-measure 1
in legal vocabulary was faced squarely by the Inter
national Law Commission during the debates on Article
4
3O concerning legitimate counter-measures. When
that Article was first introduced by the Special
Rapporteur, Professor Ago, under the title of "Legi
timate application of a sanction",

several Members

of the Commission objected to the use of the word
•sanction 1 . Mr. Yankov, for example, stated that the
trend in contemporary international law was to regard
the term "sanction" as referring to measures adopted
within an institutional framework. Such apprehensions
1. Digest of the United State Practice in International Law
(hereinafter cited as Digest U.S.P.I.L.), 1978, p. 769
2. International Law Reports, (hereinafter cited as I.L.R.),
Vol. 54, 1979, p. 337, para. 77
3. International Court of Justice Reports, (hereinafter cited
as I .C.J. Reports) 198O, p. 3, at p. 27, para. 53
4. Yearbook of the International Law Commission, (herein
after cited as Y.I.L.C.)» Vol. I, 1979, p. 55 et seq.
5. Ibid., p. 8
6. Ibid., p. 57, paras. 29-30; for similar views see:
Mr. Ushakov; ibid., para. 28; Mr. Njenga, ibid., p. 58,
para. 35; Mr. Jagota, ibid., p. 61, para. 15

were finally conceded by Ago, who accordingly recommended
the term f counter-measures' in place of 'sanctions'*
These views were reflected in the Commission's Report
which provided that an aggrieved State could take
'legitimate counter-measures' in respect of an internationally wrongful act. 2 At this juncture it may be
stated that the use of the terra "sanctions" in the
thesis is intended to be synonymous with unilateral
actions taken by way of counter-measures.
In assessing whether counter-measures are
synonymous with reprisals, it should be noted at the
outset that reprisals as a doctrine have undergone
major changes as a result of the prohibition on the
use of force as laid down in the Charter of the United
Nations. Furthermore, the Declaration of Principles
of International Law Concerning Friendly Relations
and Co-operation among States in accordance with the
Charter provides:
"States have a duty to refrain from acts
involving the use of force 1/ 3
An inference which may be drawn from this legal
development is that

non-forcible reprisals still

retain their validity as a category of justification
1. Ibid., p. 63, para. 31
2. Ibid., Vol. II, 1979, p. 115, para. 2; see also draft
Articles 8 and 9(l)>and Commentaries thereon, Riphagen,
Sixth Report on (1) The Content, Forms and Degrees of
State Responsibility, and (2) The "Implementation"
(Mise en Oeuvre) of International Responsibility and
the Settlement of Disputes, Doc. A/CN.4/389* 2 April
1985, pp. 18, para. 2, and 19, para. 1
3* General Assembly Resolution 2625(XXV), Annex., United
Nations General Assembly Official Records, (herein
after.cited as U.N.G.A.O.R.), 25th Session, Supplement
28, (A/8028), 1970, p. 121
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for wrongful conduct. It would follow, therefore,
that counter-measures may be regarded as synonymous
with non-forcible reprisals.
(*

As regards distinctions between counter-measures
and retortive measures, it is sufficient to indicate
that since the latter do not involve an infringement
of international obligations, they can never be given
the

status of counter-measures. However, it is

conceivable that the use of retortive measures may
be restricted by treaty. In such a case the taking
of the restricted retortive measures may have to be
justified as a counter-measure.
Next i± is proposed to ascertain the characteristics
which differentiate between counter-measures and a
"state of necessity".

First to be noted is that prior

breach which justifies the application of lawful countermeasures is not applicable to a case in which a "state
of necessity" is involved. A second characteristic
which serves to distinguish between these two categories
relates to their respective rationales. Thus, the raison
«

d'etre of counter-measures, as will be shown, may be
self-protection, reciprocity, an inducement to settle,
or a combination of these motivations. By contrast, the
only motivation for invoking a "state of necessity" as
a ground for precluding wrongfulness of conduct is
1. See Article 33 concerning state of necessity and
commentary thereon, Report of the International Law
Commission on the work of its thirty-second session,
15 May-25 July 198O, U.N. G»A.O.R., op. cit., Thirty-fifth
session, suppl. No. !O(A/35/lO), p. 69
2. Cf. Chapter 4, Section C, post, pp. 75-80

"safeguarding an essential interest of the State
against a grave and imminent peril".
Finally, a distinction must be made between
2
counter-measures and the right of self-defence.
There is inevitably a certain overlap between the
two in that both can be applied in response to breach.
More importantly, however, one aspect of counter-measures
is concerned with self-protection which is an analogue
of self-defence. Nonetheless, it needs to be remembered
that counter-measures may be motivated by .purposes
other than self-protection. Thus, it will not be
appropriate to regard the term self-defence as syno
nymous with the category of counter-measures, for the
reason that the latter often involves objectives other
than self-protection.
To sum up, the term counter-measures refers to
a precise legal concept. Its usefulness for contemporary
international law lies in the fact that it defines a
particular category of justification the bases of
which are spread over wide-ranging fields.

1. Article 33(1)(a) (concerning state of necessity), Report
of the International Law Commission on the work of its
thirty-second session, 5 May-25 July, 198O, U.N.G.A.O.R.,
op. cit., Thirty-fifth Session Suppl. No. 10(A/35/lO),
p. 69
2. See Article 34 (concerning self-defence) and commentary
thereon, ibid., p. Ill
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Chapter 1
The development of the doctrine of reprisals
in the seventeenth, and eighteenth centuries

Section A.

The purpose
The purpose of this Chapter is to examine the

historical development of the practice of reprisals

in

the seventeenth and eighteenth centuries. Since modern
States began to emerge only in the seventeenth century,
j

a study of the earlier periods would be of little benefit.
It is to be noted at the outset that two types of reprisals
were practised during the period under review: private
reprisals and public reprisals. An attempt will be made
to ascertain the conditions for the exercise of each
type of reprisal.

Section B. Private reprisals
When an individual suffered an injury at the
hands of a foreign State or any of her nationals, he could
petition his sovereign for letters of marque authorizing
2
him to take private reprisals. The issuance of such
_.
1. The term reprisal is derived from the French Represailles
which itself originated from the Italian Ripresaqlie. The
terms Repressaliae, Piqneration (pledging), and Clariqatio
(a demand for redress) were used by lawyers who wrote in
Latin.
2. Grotius, De Jure Belli Ac Pacis Libri Tres, 1646, The
Classics of International Law, Vol. II. ed. by Scott, 1925,
(hereinafter cited as Grotius),Book III, Chapter II, S. IV,
pp. 626-627; Bynkershoek, Ouaestionum Juris Publici Duo,
1737, The Classics of International Law, Vol. II, ed. by
Scott, 193O, (hereinafter cited as Bynkershoek), Book I,
Chapter XXIV, S. 173, p. 134; Vattel, The Law of Nations,
1797, ed. by Chitty, 1834, (hereinafter cited as Vattel),
Book II,Chapter XVIII, S. 346, p. 284
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letters represented the limit of the assistance that the
sovereign was prepared to grant. This limited response on
the part of the sovereign was mainly due to the lack of
effective means of redress at his disposal.

What is more,

even where such means were available to him, he might not
be inclined to assume responsibility for his subjects f
interests in foreign territories. 2
The objective behind the practice of taking private
reprisals was to provide redress for grievances suffered
by private individuals in time of peace. Thus, in recognition
of the necessity to preserve peace with foreign States, a
sovereign would only grant letters of marque after the
individual concerned had produced proof of manifest denial
of justice. 3 Pertinent to this, Vattel stated as follows:
"/such a partyy should be able to shew that he has
ineffectually demanded justice, or at least that he
has every reason to think it would be in vain for
him to demand it f. .. ./ It would be too inconsistent
with the peace /".... .J and safety of nations /". . . ._/
that each one should be authorized to have immediate
recourse to violent measures, without knowing whether

Hindmarsh, "Self-Help in Time of Peace", American Journal
of International Law, (hereinafter cited as A.J.I.L.),
Vol. 26, 1932, p. 315, at p. 317
Maccoby, "Reprisals-as a Measure of Redress short of War",
Cambridge Law Journal, Vol. 2, 1924-26, p. 6O at p. 65
For illustrations of refusal to issue letters of marque
see the case of David Robertson who was asked to seek
justice first in Hamburg, Calendar of State Papers.
Domestic, Chapter I, 1629-1631, p. 277; The Reply of the
English Council of State to the Muscovy Company, ibid.,
1651, p. 46; the refusal of the States-General to issue
letters of reprisal to the traders of Middleburg against
the people of Bremen, Bynkershoek, op. ci_t., Chapter XXIV,
S. 177, pp. 136-137; the Opinion delivered by Sir Leoline
Jenkins to the English Crown on 23 February, 1667 concerning
the meaning of denial of justice as mentioned in the
Treaty of 1667 between England and Spain, McNair, Inter
national Law Opinionst (hereinafter cited as McNair Opinions),
Vol. II, 1956, pp. 298-30O; for the text of the Treaty of 1667
see: British Library reference (hereinafter cited as B.L. ref.)
No. 6915.b.29.(4)
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there exist on the other side a disposition to do
her justice, or to refuse it." 1
As regards what constituted objects of reprisals, anything
that belonged to the offending State or her citizens could
2
be seized. In addition to that, when occasion demanded the
3
citizens of that State themselves could be apprehended.
However, the licence to engage in such reprisals was subject
to certain restrictions. First, the value of the movable
property that was seized had to have some equivalence with
4
the injury for which the initial claim was made. Secondly,
property entrusted to the public faith should not be seized.
Thirdly, when individuals were apprehended, their lives
were not to be taken.
At this point it becomes relevant to consider the pro
priety rights over the objects that had been seized. According
to Grotius/'ownership is acquired over seized goods by the
7
mere act of seizure". As to individuals, they could only
be detained "as a security, or pledge, in order to oblige
a nation to do justice".

Q

Throughout the period under review attempts were made
by States to regulate the practice of private reprisals. It
was stipulated in several treaties that specified periods
1. Vattel, op. cit., Book II, Chapter XVIII, S. 343; see also
Gentili, De Jure Belli Libri Tres. Book II, 1612, The
Classics of International Law, Vol. II, ed. by Scott, 1933,
(hereinafter cited as Gentili), Chapter 1, S. 216, p. 134;
Grotius, op. cit., Book III, Chapter II, S.V. I, p. 627;
Bynkershoek, op. cit., Book I, Chapter XXIV, S. 173, pp.
133-134
2. Vattel, ibid., Grotius, ibid., Bynkershoek, ibid.
3. Ibid.
4. Grotius, op. cit., Book III, Chapter II, S. VII.3, p. 629;
see also the Opinion delivered by Sir Leoline Jenkins, op.
cit., McNair, Opinions« op. cit., Vol. II, p. 299
5. Vattel, op. cit., Book II, Chapter XVIII, S. 344, p. 284
6. Grotius, op. cit.. Book III, Chapter II, S. VI, p. 628,
Vattel, ibid.. S. 351, p. 287
7. Grotius, ibid., Book III, Chapter II, s. VII.3, p. 629
8. Vattel, op. cit., Book II, Chapter XVIII, S. 351,"p. 287
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should elapse between the time when redress was sought and
the time when permission for reprisals was granted. 1 In
some other treaties private reprisals were abolished
2
altogether. In the process of time,the seizure of private
goods which lay within the territory of the other party
came to be prohibited by treaty except for the purpose of
settling a debt owed by the owner.

o

For a variety of

reasons the practice of private reprisals had become
virtually obsolete by the end of the eighteenth century. 4

Section C. Public reprisals
Public reprisals were applied by one State against
another in order to obtain redress for alleged injuries. 5
This type of reprisal was originally confined to the vindi
cation of injuries sustained by the State herself. From the
middle of the seventeenth century States came increasingly
to regard

grievances suffered by their nationals as instances

of direct injury. Thus, following the seizure in French
waters of a vessel belonging to an English Quaker, Cromwell
made an immediate demand for

redress. When this demand went

1. E.g. Treaty between England and Holland, 1654, text: B.L.
ref., op. cit., No. 8122.ee.6.(22.); Treaty of Utrecht
between France and England, 1713, text: B.L. ref., op. cit.,
No. 8122.ff .2 . (1.). cited by PhiLlimore, Commentaries Upon
International Law, Vol. Ill, 1885 (hereinafter cited as
Phillimore III), p. 24
2. Treaty between England and Denmark, 166O, text: De Bernhardt
Handbook of Treaties, Relating to Commerce and Navigation
Between Great Britainand Foreign Powers Wholly or Partially
in Force on July 1, 19Q7, (19O8), p. 253; see Twiss, The
Law of Nations on the Rights and Duties of Nations in Time
of War, 1875, (hereinafter cited as Twiss), p. 41
3. E.g. Treaty between Sweden and the United States, 1783, text
Malloy, Treaties, Conventions, International Acts, Protocols
and Agreements Between the United States of America and
Other Powers 1776-19O9, 191O, (hereinafter cited as Malloy),
Vol.II, p.1724;Treaty between England and France, 1786,
text: B.L. ref., op. cit., No. 1484.9.4.
4. See Butler and Maccoby, The Development of International
Law, 1928, p. 177
5. Vattel, op. cit. t Book II, Chapter XVIII, S. 342, p. 283
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unheeded, Cromwell dispatched English warships with orders
to seize French vessels and goods.
Similarly, in 1664 Charles II commanded the English
fleet to take public reprisals against the Dutch on account
of "injuries affronts and spoyles done by the United Pro
vinces unto and upon the shipps goods and persons of his
subjects 11 .

C. 1. Objects of public reprisals
The objects of public reprisals were the same as those
of private reprisals. The following remarks were made by
Vattel concerning the effects upon which reprisals could
be imposed:
"/I/n reprisals we seize on the property of the subject
just as we would on that of the state or sovereign.
Everything that belongs to the nation is subject to
reprisals, whenever it can be seized, provided it be
not a deposit intrusted to the public faith.'* 3
Thus, in the case of the reprisals taken by Charles II
against the Dutch , the fleet was ordered to "seize and
take all shipps, vessels, and goods belonging to the States
of the United Provinces, or anie their subjects or inhabi
tants within anie the territories of the State of the United
4
Provinces." The action taken by Prussia in 1752 against
1. Phillimore III, op. cit., p. 33
2. See Marsden, Documents Relating to Law and Custom of the
Seat 1649-1767, Vol. II, 1916, (hereinafter cited as
Marsden II), p. 48j for further illustrations on the use
of power by the State to provide redress for private
grievances see ibid., p. 8; Birch, A Collection of the
State Papers of John Thurloe, Vol. VI, 1742, p. 268
3. Vattel, 2P.. cit. , Book II, Chapter XVIII, S. 344, p. 284
4. Marsden II, op. cit. t p. 48
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Great Britain provides a further illustration of the range
of objects that could be seized by way of reprisals. King
Frederick II withheld payments of the Silesian loan to
English creditors and used the seized funds to compensate
Prussian merchants for losses they had incurred in England.
The seizure of individuals by way of public reprisals
is recognized in the writings of Grotius, Bynkershoek and
Vattel. 2 Two instances from State practice may be cited.
First, in 1665 the English imprisoned a secretary of the
Dutch Ambassador, whereupon in retaliation his counterpart
3
in the States-General was arrested by the Dutch. The second
instance was concerned with the response of Prussia to
the arrest of one of her Barons by the Empress of Russia
in 174O. On that occasion the King of Prussia detained two
4
Russians until the Baron was released.
There were certain categories of persons and property
which were exempt from the operation of public reprisals.
Thus, the persons and property of ambassadors and aliens
temporarily resident or in transit could not be objects
of public reprisals.

In addition, property entrusted to

the public faith was considered outside the scope of public
reprisals.

Limitations were also set on the treatment of

individuals taken in reprisal. In the words of Vattel:
1. See Phillimore III, op. cit., pp. 33-34; Satow, The Silesian
Loan and Frederick the Great, 1915, p. 82; McNair Opinions,
op. cit., Vol. II, p. 303
2. Grotius, op. cit., Book III, Chapter II, S.V.2, p. 627;
Bynkershoek, op. cit., Book II, Chapter XXIV, S. 178, p.
137; Vattel, op. cit., Book II, Chapter XVIII, S. 351, p.
287
3. Bynkershoek, ibid.
4. Twiss, op. cit., p. 37
5. Grotius, op. cit.. Book III, Chapter II, S.V. II.2, pp.
628-629
6. Vattel, OP., cit.. Book II, Chapter XVIII, S. 344, p. 284
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"The persons, however, who are thus arrested, being
detained only as a security, or pledge, in order to
oblige a nation to do justice, __ if their sovereign
obstinately persists in refusing it, we can not take
away their lives, or inflict any corporal punishment
upon them, for a refusal, of which they are not
guilty. 11 1

C. 2. Prior breach and denial of justice as conditions
of recourse to public reprisals
The right to resort to public reprisals in the
seventeenth century and the eighteenth century rested on
the ground of injustice occasioned by an unredressed breach
Pertinent to this, Vattel stated that:
"It is only upon evidently just grounds or for a
well-ascertained and undeniable debt, that the
law of nations allows us to make reprisals. For
he who advances a doubtful pretension, cannot in
the first instance demand anything more than an
equitable examination of his right."2
Vattel further observed that resort to reprisals by one
State against another could not be justified by a denial
3
of justice against which a third State was protesting.
Thus, the reprisals taken in 1662 by England against the
United Provinces in support of the Knights of Malta were
objected to by France and Holland for the reason that
England was not a party to the dispute in question. In
recognition of the validity of those objections, the King
of England ordered the release of the Dutch vessels that
had been seized.
1.
2.
3.
4.

A

This clearly indicates that reprisals

Ibid,. S. 351, p.
Vattel, op. cit.,
Ibid.. S. 286, p.
See remarks by De

287
Book II, Chapter XVIII, S. 343, p. 283
285
Witt, cited by Vattel, ibid.
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could only be initiated by the particular State that had
suffered injury.
Attention may now turn to an examination of the pertinent
State practice with a view to confirming whether the occurr
ence of breach

and the making of prior demand were con

sidered as prerequisites of public reprisals. Thus, the
reprisals taken in 165O by Great Britain against France
were justified by the injuries suffered as a result of
the seizure of British ships and goods. Moreover, they
were ordered after "all faire courses have been taken and
observed /". . . ,_7 in seeking and demanding redresse and re
paration, yet none could be obteyned".

The point may

further be illustrated by the reprisals which Great Britain
ordered against the Dutch in 1664. On that occasion the
King took into consideration the injuries suffered by his
subjects at the hands of the Dutch. A second factor to
weigh with the King was
many and frequent demands made by his Majestie
unto the States Generall of the said United Provinces
for redress and repairation, yet none could ever be
obtained from them." 2
The two factors of prior breach and denial of justice
continued to be regarded as prerequisites of resort to
reprisals in the eighteenth century. Thus, the grounds on
which Great Britain based her reprisals against Sweden in
1715 were the wrongful seizure of British ships with their
cargo, and also the repeated representations made by British
1. Marsden II, op. cit., pp. 7-8
2. Ibid., p. 48
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ministers which went unheeded.

The same grounds were

advanced by Prussia as justification for withholding
2
payments concerning the Silesian loan. Significantly,
the Prussian Government resorted to this action only after
it had made repeated and unsuccessful demands to Great
Britain over a number of years. It is noteworthy that
although the British Government disputed the allegation
on ground of facts, it nevertheless fully accepted the validity
of the concepts of prior breach and denial of justice.
This acceptance was reflected in the following excerpt
from the Report of the Law Officers of the Crown dated
1753:
"The Law of nations /"... .J does not allow of reprisals,
except in the case of violent injuries directed and
supported by the state, and justice absolutely denied
in re minime dubia by all the Tribunals, and after
wards by the prince." 3
Even where reprisals were concerned exclusively with
abrogation of treaties, prior breach and denial of justice
were advanced as justifications. For instance, the Act of
7 July 1798 by virtue of which the United States annulled
her treaties with France contained the following justifi
cations for her action:

"Whereas the treaties concluded between the United States
and France have been repeatedly violated on the part of
the French government; and the just claims of the
United States for reparation of the injuries so committ
ed have been refused, and their attempts to negotiate
an amicable adjustment of all complaints between the
two nations have been repelled with indignity." 4
1. Chance, British Diplomatic Instructions! 1689-1789, Vol. I,
Sweden, 1922, p. 75
2. See ante, p. 15
3. Marsden II, op. cit., p. 348, at p. 355. The Report was
received by eminent publicists of that time as an autho
ritative text.
4. Moore, Digest of International Law, (hereinafter cited as
Moore, Digest), Vol. V, 19O6, p. 356
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C. 3. Proportionality
The discussion in the preceding sub-sections has
omitted all reference to the subsequent treatment of
property seized by way of reprisals. The reason for intro
ducing this issue at this point is that a close link exist
ed between the disposal of the seized property and the
concept of proportionality. In the view of Grotius j
ownership over the seized property would be acquired by
the very fact of seizure. He

emphasized at the same time

that it should not be extended beyond the "limit of the
debt and expenditure, in such a way that the residue shall
be restored." According to Vattel,the seized property
could be applied by the State taking the reprisals for
her own benefit "till she obtains payment of what is
due to her together with interest and damages." 2 Another
alternative for that State would be to retain the seized
property as a pledge until adequate satisfaction was
received. In the latter case, such property should be
preserved until all hope for redress had disappeared.
Only then could it be confiscated, at which point the
reprisals were regarded as accomplished. 3
The principle of proportionality which was
recognized by publicists of the seventeenth and eighteenth
centuries was likewise demonstrated in the State practice
of that period. Thus, in the case of the Silesian Loan, 4
1. Grotius, op. cit., Book III, Chapter II, S. VII.3, p. 629
2. Vattel, op. cit.. Book II, Chapter XVIII, S. 342, p. 283
3. Ibid.

4. See ante, p. 15

2O

the Committee appointed by Frederick II reduced the claims
of the Prussian merchants by one third, while at the same
time it levied an appropriate interest*
,»

A further example

of adherence to proportionality is to be seen in the re2
prisals taken by Cromwell against France. In that instance
the effects seized were sold, and the Quaker was compensated
out of the proceeds to the extent of his losses. It is
significant that what remained from the proceeds was handed
3
over to the French ambassador at his service.
Although the above illustrations show that proportionality
was recognized as a basic factor in the operation of re
prisals, instances could be cited in which that 1 factor
was manifestly absent. Thus, when Charles II ordered the
seizure in 1664 of all ships and goods belonging to the
Dutch

A

he was acting in a manner clearly disproportionate

to his unvindicated grievance. On a similarly dispro
portionate scale were the retaliatory measures on the
part of the Dutch. A further instance would be the dis
proportionate reprisals taken by England against France
in 1755, involving the seizure of three hundred of her
ships valued at six million dollars and the detention
of six thousand French seamen.

It is to be noted in

these two illustrations that despite the obvious disregard
for proportionality shown by the parties concerned, none
of them went so far as to challenge the very existence of
/ \
1. Martens, Causes celebres du droit des gens, Vol. II, 1843,
p. 167
2. See ante, pp. 13-14
3. Phillimore, III, op. cit.» p. 33
4. See ante, p. 14
5. Mahan, The Influence of Sea Power Upon History, 1889,
pp. 284-285
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the principle of proportionality. The fact that in each
example war broke out within a year of the taking of the
aforesaid reprisals would suggest that the parties were
engaged in hostile conduct without making a declaration
of war. Such conduct could fall within the category of
"pretended reprisals".

C. 4. Conclusion
In the light of the prevailing doctrine and State
practice, the following conclusions concerning the
conditions of resort to public and private reprisals in
the seventeenth and eighteenth centuries are offered:
(1) Public reprisals were carried out by the State herself,
while private reprisals were taken by individuals upon
authority being granted by the State.
(2) The property of the State and of her nationals, and
her nationals themselves constituted objects of both
public and private reprisals.
(3) The occurrence of breach was held to be a prerequisite
of both types of reprisals.
(4) In the case of private reprisals, the aggrieved indi
vidual was required to establish that he had been denied
justice by the courts and by the Prince of the foreign
State.
(5) Resort to public reprisals was subject to the condition
that the aggrieved State should have made an unsuccessful
attempt at settlement.
1. Vattel, op., cit. . Book II, Chapter XVIII, S. 354, p. 289
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(6) In the application of both types of reprisals, there
had to be a degree of proportionality between the injury
sustained and the retaliatory measures taken. In assessing
proportionality allowance was made for interest lost and
expenses incurred.
(7) Individuals seized as objects of reprisals were entitled
to receive humane treatment.
(8) The persons and property of ambassadors, and aliens
in temporary residence or in transit, were exempt from
the operation of reprisals. The same exemption applied to
property entrusted to the public faith*
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Chapter 2
The development of the doctrine of reprisals
in the nineteenth century, and the twentieth
century up to 1945, with particular reference
to non-forcible reprisals*_________________
Section A. Introduction
The right of States to resort to war as a
means of settling disputes continued to be recognized
throughout the nineteenth century. In spite of this* there
was a general reluctance among States to describe instances
of forcible intervention as acts of war. The reasons for
such an attitude were that reprisals, as an alternative
to war, were more convenient to all parties concerned
and appeared relatively more compatible with the pre
vailing pacific sentiment. In consequence, reprisals
lost none of their earlier significance as a mode of
redress. Furthermore, the fact that they were employed
within

the group of the European States indicates that

they were not simply used as instruments of coercion by
the Great Powers.
The period under review was marked by a range of
legal developments which affected the general approach
to all measures of self-help. By the end of the nineteenth
century, war had come to be regarded as a means of last
resort. In the twentieth century several constraints were
placed on the use of force as a mode of redress. These,
however, were not paralleled by the imposition of any
compulsory procedure for judicial settlement. All these
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factors taken together had the effect of enhancing
non-forcible reprisals as a means of redress.
In spite of the increasing importance set on nonforcible reprisals, the conditions governing their
application were developed when both forcible and nonforcible reprisals were considered as a single category.
Nevertheless, a divorce between the two types of reprisals
has been rendered necessary by the prohibition on the
use of force by the Charter of the United Nations. The
present Chapter comprises a study of the development
of the doctrine of reprisals with particular reference
to non-forcible reprisals. This will involve an examination
of the views of the publicists, State practice, and
jurisprudence in the period 18OO - 1945.

Section B. Doctrinal views on reprisals
It is proposed in this section to trace the
development of the doctrine of reprisals as reflected
in the literature of the period under review. Attention
will first be given to the views of publicists of the
nineteenth century. This will be followed by an examination
of the literature in the present century up to 1945, in
order to discern any further development in doctrinal
attitudes.
As regards the nineteenth century writers, although
they distinguished between war and other means of redress
short of war, they made no such distinction between
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forcible and non-forcible reprisals.

Halleck, for

example, defined reprisals as follows:
"They consist in the forcible taking of things
belonging to the offending State, or of its subjects,
and holding them until a satisfactory reparation is
made for the alleged injury. If the dispute is after
ward arranged, the things thus taken by way of
reprisals are restored, or if confiscated and sold,
are paid for with interest and damages; but if
war should result, they are condemned and disposed
of in the same manner as other captured property,
taken as prize of war." 2
The above passage implies that what was considered as
ground for reprisals could equally be regarded as ground
for war. Hence, resort to reprisals represented a form
of voluntary restriction on the right of a State to
have recourse to war.
In the case of reprisals, however, certain conditions
had to be complied with. In the first place, they could
only be exercised by a State which had suffered injury
to herself or to her nationals. Thus, in the words of
Manning "no nation has a right to exercise reprisals
3
for the benefit of any but its own subjects." Some
writers adopt the position that only where there was
a denial of justice could an aggrieved State resort
to reprisals. 4 The better view seems to be that any
form of wrongful act, including a denial of justice,
1. Wildman, Institutes of International Law, Vol. II, 1849,
(hereinafter cited as Wildman), pp. 186-198, Halleck,
International Law, Or, Rules Regulating the Intercourse
of States, 1861, (hereinafter cited as Halleck), p. 297
et seq.; Wheaton, Elements of International Law, 8th ed.,
1866, (hereinafter cited as Wheaton), p. 368 et seq.;
Twiss, op. cit.» p. 31; Woolsey, Introduction to the
Study of International Law, 5th ed., 1879, pp. 186-189;
Hall, A Treatise on International Law, (hereinafter cited
as hall), 2nd edition, 1884, p. 338; Phillimore, III,
op. cit., p. 18, 77 et seq.; Lawrence, The Principles of
International Law, 1895, (hereinafter cited as Lawrence),
p. 293 et seq.
2. Halleck, op. cit., p. 297
3. Manning, Commentaries on the Law of Nations, 1839, p. 11O
4. Twiss, op. cit., p. 36; Holland, op. cit., p. 335;
Halleck, op. cit., p. 297
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would constitute a legitimate ground for taking reprisals.
The second condition of resort to reprisals re
cognized in the literature of the nineteenth century is
the making of a prior demand for reparation. This require
ment was emphasized by Halleck as follows:
"/I/f the claim be a national one, it must be properly
demanded, and the demand refused. If it be of an
individual, the claimant must first exhaust the legal
remedies in the tribunals of the state from which
the claim is due, and after an absolute denial of
justice by such tribunals, his own government must
make the demand of the sovereign authorities of
the offending nations." 2
Observance of proportionality features as a third
condition of recourse to reprisals. In this respect
Hall pointed out that "/t/° m^ke reprisals either disproportioned to the provocation, or in excess of what
3
is needed to obtain redress, is to commit a wrong". A
similar position was taken by Phillimore when he noted
that ownership over the seized property would be acquired
to the extent of satisfying the original debt and expenses
incurred in the reprisal. He then added that "the residue
is to be returned to the Government of the subjects
4
against whom Reprisals have been put in force. "
As regards objects of reprisals, it was recognized
in the nineteenth century literature that both property
and individuals could be taken. In the case of indi
viduals, however, some writers expressed certain
1. See Wheaton, op. cit., p. 368? Hall, op, cit.. p. 335;
Phillimore III, op. cit., p. 22
2. Halleck, op. cit., p. 297; see also Wildman, op. cit.«
p. 194; Lawrence, op. cit., p. 299
3. Hall, op. cit., p. 338
4. Phillimore, III, op. cit., p. 32
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reservations.

For instance, Halleck observed that when

ships and their crews were seized, it was the practice
to release the crews as soon as the ships had been brought
2
into port. Twiss, for his part, stated that the persons
and property of political envoys, travellers, or those
who were only temporarily resident in the country were
exempt from reprisals. 3 The position adopted by Wheaton
was that "the practice of modern times discountenances
the arrest and detention of innocent persons, strictly
4
in the way of reprisals." Finally, Phillimore, while
noting that the persons and goods of ambassadors, and
travellers were not liable for reprisals, expressed the
hope that reprisals against any individual had fallen
into desuetude.
The views expressed by the various publicists of
the nineteenth century may be summarized as follows:
reprisals were recognized as a legitimate form of redress
in response to breach. Such reprisals had to be preceded
by a prior demand, and should be within the bounds of
proportionality. As regards the seizure of individuals
by way of reprisals, opinions were divided. Some accepted
the practice unconditionally, while others accepted it
subject to certain exceptions. There was a further school
of thought which assumed that the seizure of individuals
was becoming obsolete.
1. See Halleck, op. cit., 301; Twiss, ibid*, p. 37; Wheaton,
op. cit.. p. 37O. note 151; Hall, op. cit. t p. 335
2. Halleck, ibid.
3. Twiss, op. cit., p. 38
4. Wheaton, op. cit.. p. 37O, note 151
5. Phillimore, III, op. cit., p. 32
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The above paragraph represents the doctrinal views
on reprisals which prevailed at the turn of the century.
It is proposed now to ascertain whether the attitude
of the publicists of the present century were in any
way inconsistent with those earlier views. Oppenheimj
writing in 19O5,described reprisals as "otherwise
illegal acts performed by a State for the purpose of
obtaining justice for an international delinquency by
taking the law into its own hands. 11

In his view, the

conditions for exercising the right of reprisals were
threefold: first, the existence of an internationally
o
wrongful conduct; secondly, failure to reach an amicable
settlement through negotiations;3 and thirdly, that reprisals
should be in some proportion to the breach and should
not exceed what would be necessary for securing reparation. 4 As concerns objects of reprisals, Oppenheim
noted that anything which belonged to the offending
State or to the nationals could be seized in reprisal;
moreover, treaties concluded with that State might be
suspended.

He further added that although nationals

of the offending State

could be apprehended, they

should not be subjected to any form of punishment. 6
Finally, in Oppenheim's opinion reprisals could not be
applied against diplomatic envoys or public debts,
1. Oppenheim, International Law A Treatise, Vol. II, War
and Neutrality (hereinafter cited as Oppenheim, Vol. II),
1906, p. 34
2. Ibid., p. 35
3. Ibid., p. 41
4 « Ibid., p. 39
5. Ibid*. p. 38
6. Ibid.
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notwithstanding that both categories had been made
objects of reprisals in the past.
The views of the publicists who succeeded Oppenheim
are found preponderantly to accord with his position
regarding the conditions for, and the objects of, re2
prisals. However, on the question of proportionality,
Strupp and Hatschek pointed out that there was no
necessity for reprisals to be proportionate to the
injury suffered. 3 In similar vein Keith observed that
"any strict rule of proportion is out of the question."

4

Nonetheless he explicitly acknowledged the rule laid
down in the Naulilaa Case that "the means adopted should
be proportional to the wrong. rt

5

Two further elements concerning the legality of
reprisals are referred to in the literature. Strupp
stated that reprisals were only limited by principles
6
of humanity,and good faith. He also mentioned that
third States, even if they were allies of the offending
State, should not be made objects of reprisals.
1. Ibid. t .p. 39
2. Butler, "Reprisals as a Measure of Redress short of
War", Cambridge Law Journal, Vol. II, 1924, p. 6O, at
pp. 67-68, Sec. 3; Butler and Maccoby, The Development
of International Law, 1928, pp. 18O-181; Hall, op..cit.,
8th ed. by Higgins, 1924, pp. 433, 436; Strupp, Elements
Du Droit International Public, (1), 193O (hereinafter
cited as Strupp), p. 345; Stowell, International Law A
Restatement Of Principles In Conformity With Actual
Practice. 1931, pp. 477, 48O-482; Hatschek, An Outline
of International Law, 1930, (hereinafter cited as
Hatschek), pp. 29O-292; Oppenheim, Vol. II, op. cit.,
6th ed. by Lauterpacht, ; 194O, pp. Ill, 113, 115, 116;
Rousseau, Principes Generaux Du Droit International
Public. Tome I, 1944, p. 371, s. 24O; Wheaton, Inter
national Law. Vol. 2 - War, 7th ed. by Keith, 1944,
(hereinafter cited as Keith), pp. 9O, 94
3. Strupp, ibid., pp. 345-346; Hatschek, ibid., pp. 29O-291
4. Keith, op. cit.. p. 9O
5. Ibid.
6. Strupp, op. cit., p. 345
7. Ibid.
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Section C. Some instances of State practice.
C.I.

The Danish reprisals against Great Britain
in 18Q7. 1____________________________
Prior to the outbreak of war between Great

Britain and Denmark in 18O7, Great Britain had seized
Danish ships and property. By way of retaliation the
Danish Government issued an ordinance for the se
questration of all ships, goods, and money belonging
to English subjects. A suit then pending in a Danish
Court for the recovery of a debt owed by a Dane to a
Briton was quashed upon evidence that the former had,
in compliance with the ordinance, paid the debt into
the Danish Treasury.
An action for the recovery of that debt was
heard before the English Court of King's Bench in
WoIff v. Qxholm. 2 The defendant submitted that the
Danish ordinance was consistent with the rules of
international law concerning reprisals. In support
of his submission, he cited Vattel to demonstrate
that "the private property of the members is considered
as belonging to the body, and is answerable for the
debts of that body [••••]

provided it be not a deposit instrusted to the public faith." 3 The Court
held that a debt owed to an individual in the course
of trade should not be utilized for the settlement of a
1. Wheaton, op. cit., p. 391
2. 1813, The English Reports, Vol. CV, ed. by Maule and
Selwyn, 1910, (hereinafter cited as Maule and Selwyn),
p. 1177
3. Vattel, op. cit.. Book II, Chapter XVIII, S. 344, p.
284
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public debt.

In effect this meant that the Court was

putting private debts on the same level as a deposit
entrusted to the public faith. Wheaton noted this
flaw in the reasoning of the Court when he remarked
thus:
"It has been justly observed, that between debts
contracted under the faith of the law, and the
property acquired on the faith of the same laws,
reason draws no distinction; and the right of the
sovereign to confiscate debts is precisely the same
with the right to confiscate other property found
within the country in the outbreak of the war." 2
The present writer inclines to the stance taken by
Wheaton for the reason that a debt, constituting as it
does a form of property, could be seized by way of re
prisals. Needless to say, such a debt should not be
owed to aliens in transit or temporary residence or
to ambassadors.

C. 2. Reprisals taken by the United States against
France in 1834. 3_______________________
The Treaty of 4 July 1831 between France and the
United States specified the spoliation debt owed by
the former to the latter. It was further agreed that
the debt should be paid in six annual instalments. The
French Chamber of Deputies refused to appropriate the
funds necessary to cover the first of such instalments.
The refusal provoked President Jackson into recommending
reprisals against French commerce. In his Sixth Annual
1. Maule and Selwyn, op« cit., p. 118O
2. Wheaton, op. cit., p. 391
3. Wharton, A Digest of the International Law of the
United States, Vol. Ill, 1887, (hereinafter cited as
Wharton III), p. 88 et. sea.
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Message in 1834 the President stated that the failure
by France to execute the terms of the Treaty afforded
sufficient grounds for the United States "to take
redress into their own hands."

In his opinion such

conduct could be justified by the principle of inter
national law which provided that:
"where one nation owes another a liquidated debt,
which it refuses or neglects to pay, the aggrieved
party may seize on the property belonging to the
other, its citizens or subjects, sufficient to pay
the debt, without giving just cause of war." 2
However, the Congressional Committee on Foreign Relations
ruled that it would be inexpedient to adopt the re3
commendation made by the President.
When France continued to withhold payment even
though the necessary funds had been appropriated, the
American Preside*^ recommended reprisals on two further
4
occasions. In due course the British Government offered
to mediate between the two States, whereupon President
Jackson suggested that all proceedings concerning his
recommendations for reprisals should be suspended. He
justified his change of attitude on the following ground:
"It will be obviously improper to resort even to
the mildest measures of compulsory character,
until it is ascertained whether France has
declined or accepted the mediation". 5
There are three observations to be made on the
above series of events. First, full recognition was
given to reprisals as a means for redressing grievances.
Ibid., p. 9O
Ibid., pp. 9O -91
Ibid.. p. 91
See President Jackson, Seventh Annual Message 1835,
ibid., p. 92; President Jackson's "French" Message
of 15 January 1836, ibid., p. 95
5. See President Jackson, special message of 8 February
1836, ibid.. pp. 95 - 96

1.
2.
3.
4.
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SecondV^l though the United States was legally entitled
to resort to reprisals, policy

considerations dissuaded

her from exercising that right. The third observation
is that when a possibility of third party settlement
arose,the United States demonstrated her willingness to
refrain from reprisals until it became clear whether or
not France was accepting responsibility for that
procedure.

C. 3. Reprisals taken by Great Britain against the
two Sicilies in 1840. 1
Great Britain alleged that Sicily had violated
the treaty of 1816 between the two States by granting
monopoly of the sulphur trade of Sicily to a French
Company. Consequently, the British Government made
several requests to Sicily asking her to rescind that
grant, and to compensate British subjects for losses
incurred as a result of the

monopoly. These requests

were followed by a warning to Sicily that reprisals
would be taken against her within a week if the British
demands were not met. Sicily failed to meet these
demands whereupon the British Government ordered
the detention of all Neapolitan and Sicilian ships
"until such time /".••_/ that the just demands of Her
3
Majesty's Government have been complied with".

1. For correspondence between Great Britain and Sicily
relative to the Sulphur Monopoly .in Sicily, B.F.S.P.,
op. cit.. Vol. XXIX, 184O-1841, p. 175
2. Letter dated 25 March 184O from the British Minister
at Naples to Prince Scilla of Sicily, ibid*, p. 197
3. Orders from the British Government to the Admiral of
the British Fleet in the Mediterranean Sea, see letter
dated 3 April 184O from Admiral Stopford to Mr. Temple,
ibid., p. 2O4
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The dispute was finally settled by third party
mediation. As a result of this, the Neapolitan Govern
ment abolished the grant of monopoly to the French
Company, and Great Britain immediately restored the
seized ships to their Neapolitan owners.
C. 4. The question of the Spanish bondholders 1 debt, 1847.2
Lord Bentinck presented to the House of Commons
a petition on behalf of the British holders of Spanish
bonds. The petitioners were seeking the assistance of
the House in recovering substantial interest which had
fallen into arrears. Lord Bentinck informed the House
of the fact that successive Spanish Governments had
acknowledged the debt in question. In view of this he
urged that reprisals be taken by the British Government
to recover that debt. 3
Speaking on behalf of the British Government,
Viscount Palmerston acknowledged the right of a State
to take reprisals where she had been denied redress. 4
Nevertheless,as concerns the actual application of
reprisals, he made the following qualification:
"there may be a difference and distinction drawn in
point of expediency and in point of established
practice, as to the application of an indisputable
principle to particular and different cases.'1 5
The Viscount stated that it would be the duty of the
1. Annual Register, 1840, p. 21O
2. Hansard's Parliamentary Debates, House of Commons Debates*
(hereinafter cited as Hansard, H.C. Debs.), Vol. XCIII,
cols. 1285 - 1306, 6 July 1847
3. Ibid., col. 1289
4. Ibid.» cols. 1298 and 130O
5. Ibid.
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British Government to enforce redress where property of
its subjects had been violently seized by another State
in breach of a treaty of amity. Similarly, redress
would be insisted upon where the violated transaction
was either based on previous compact with another Govern
ment, or had been sanctioned by the British Government.
A further ground for intervention by the Government of
Great Britain would be an injustice suffered by one of
her subjects in the prosecution of trade in a foreign
State. In such a situation, however, the aggrieved
individual should first seek redress according to the
laws of the country concerned. Only where justice was
denied to that individual, would the British Government
step in and demand that "either the laws shall be
properly dealt out, or that redress shall be given by
the Government of that State."
The illustration indicates that an individual who
suffered injury in the course of trade with nationals
of a foreign State, had to exhaust local remedies before
seeking the help of his Government. However, for policy
considerations, compliance with such procedure was not
required where the injury related to a transaction which
was either approved by the Government or performed
within a treaty framework.

1. Ibid.,

cols. 1298 - 1299
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C. 5. Reprisals taken by Great Britain against Greece
in 185O.
The British Government made repeated demands for
compensation from the Greek Government in respect of
injuries suffered by British subjects in Greece.

When

these demands were not met, the British Government issued
a warning that unless satisfaction was made within
2
twenty-four hours, it would resort to reprisals. Upon
receiving no positive reaction within the stipulated
3
time Great Britain seized a number of Greek ships.
It is noteworthy that non-Greek merchants were permitted
to remove such goods as belonged to them from the
4
seized ships. When it became apparent that the ships
in question were of little value, the British Minister
in Athens stated that the reprisals would be continued
until "the sum demanded for compensation

•••»

shall

be liquidated."
A new element

was introduced into this dispute

when the contending parties accepted the mediation of
France. Notwithstanding this opportunity for peaceful
settlement, the British Government reiterated that the
seized ships would be detained until full satisfaction
had been given.

This attitude was justified by the

assertion that little reliance could be placed on
7
promises made by the Government of Greece.
1. B.F.S.P., op. cit.. Vol. 39, 1849-185O, (Inclosure 2 ),
p. 482, and(No. 2 ) ,p. 483
2. (Inclosure I), ibid., pp. 5O9-51O
3. (Inclosure 9),•ibid., p. 515
4. (Inclosure 2 ), ibid., pp. 573-574
5. (No. 15), ibid., p. 5O8
6. (No. 27), ibid., p. 577
7. Ibid.
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The above series of events shows that resort to
reprisals must be in response to a manifest breach. As
regards the making of prior demand, although Great
Britain resorted to reprisals only after issuing a
twenty-four hour warning, one question needs to be
asked: how far was she legally obliged to issue the
aforesaid warning before resorting to those reprisals?
In view of the fact that the British Government had
already made repeated demands for reparation, the
issuing of the warning should be considered as super
fluous. With respect to the element of proportionality,
it is clear that Great Britain was not content with
seizing property which was not commensurate with the
injury suffered by her nationals. At the same time,
however, her threat to continue reprisals until
compensation was made would suggest that she was
prepared, if necessary, to engage in actions that went
beyond the bounds of proportionality. Finally, the
maintenance of reprisals by Great Britain during the
process of third party settlement was clearly grounded
on her distrust of the Greek Government.

C. 6. The reprisals taken by the United States against
China, 1855. 1
The United States demanded on several occasions
that the Chinese Government should settle a claim for
injury suffered by one of her citizens. Although the
1. Moore, Digest, op. cit., Vol. II, p. 106
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Chinese Government admitted that the claim was due * it
neverthless failed to comply with the aforesaid demands.
Consequently, the United States instructed her Minister
in China to withhold duties equal to the amount involved
in the claim.
The above facts serve to show that when the United
States failed to settle her claim amicably, she retaliated
with measures proportionate to that claim.

C. 7. The Chinese reaction to the violation by the United
States of the Sino-American Treaty of 188O. 2
Between 1844 and 188O the United States concluded
six treaties with China, the last of which concerned
residence of Chinese nationals in the United States.
In 1888 the United States violated the fifth of these
3
The
treaties by passing the Chinese Exclusion Act.
reaction of the Chinese Government was communicated to
the American Secretary of State in two letters delivered
by successive Chinese ambassadors. It was indicated in
the first letter that the violation of the treaty by
the United States could not be justified by any wrong4
ful conduct on the part of the Chinese Government. In
view of this, the United States' action was considered
as no less than a denunciation of all existing treaties
1. Ibid.
2. Treaty of Peace, Amity, and Commerce, 1844, text: MaHoy,
op. cit., Vol. I, p. 196; Treaty of Peace, Amity, and
Commerce, 1858, ibid., p. 211; Treaty Establishing Trade
Regulations and Tariff, ibid,. p. 222; Claims Convention,
1858, ibid*. p. 232; Immigration Treaty, 188O, ibid.,
p. 237; Treaty as to Commercial Intercourse and Judicial
Procedure, ibid., p. 239
3. Foreign Relations of the United States, (hereinafter
cited as F.R.U.S.), 189O, p. 124
4. Letter dated 8 July 1889, ibid.. 1889, pp. 134-135
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between the two countries.

Finally, the Chinese

Ambassador stated that it was hardly necessary to
point out that "the abrogation /^ . . . .J of an important
treaty stipulation, releases China from the observance
of all its treaties with the United States." 2
The stance taken by the Chinese Government was
amplified in the following excerpt from the second
letter sent by its Ambassador:
"The Public Law of all nations recognises the right
of China to resort to retaliation for these
violated treaty guarantees, and such a course
applied to the American missionaries and merchants
has been recommended to the Imperial Government
by many of its statesmen; but its long-maintained
friendship for the United States, and its desire
to observe a more humane and elevated standard of
intercourse with the nations of the world, point
to a better method of adjustment". 3
The right of resort to reprisals as claimed by China
was recognized by the Chairman of the United States
Senate Committee on Foreign Relations. In his view,
the refusal of his Government to observe existing
treaties would entitle China to terminate all her
4
treaties with the United States.
There are several interesting points to be noted here.
In the first place, China adopted the position that
resort to reprisals could be had only after the
occurrence of breach. Secondly, an abrogation of an
important treaty provision could justify the termination,
1. Ibid., p. 135
2. Ibid.
3. Ibid., 189O, p. 217

4. Ibid., 1889, p. 135
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by way of reprisals, of all existing and inter-related
treaties between the two States in question. Although
the reprisals threatened by China were quantitatively
jr

disproportionate to the breach, she obviously did not
regard such measures as disproportionate for the reason
that the breach in question related to an important
treaty provision. Finally, while the Chinese Government
maintained that reprisals could be taken against nationals
of the offending State, it nevertheless refrained from
such actions on grounds of humanity, as well as of
friendship for the United States.

C. 8. The detention by Sweden of the British transit
mail to Russia as a reprisal for the seizure of
Swedish parcels mail by the British Government
During the month of December 1915 several bags of
parcels mail belonging to Sweden were removed for
inspection by British authorities from vessels which
2
had arrived at Kirkwall. By way of reprisals Sweden
3
ordered the detention of British transit mail to Russia.
Great Britain pointed out to Sweden that she was
exercising a belligerent right, and accordingly she had
4
not violated any rule of international law. It was
also maintained by Great Britain that a friendly State
12.
3.
4.

B.P.S.P.. op. cit., Vol. CV, 1916, p. 531 et seq.
(No. I), ibid., p. 531} and (No. 4), p. 533
(No. 5), ibid., p. 534
Ibid.
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should proceed to reprisals only after seeking an
explanation for the alleged breach.

When Sweden

failed to lift the embargo on British mail, the British
Government intimated to her that it would be obliged
2
"to place a similar embargo on all Swedish mails."
As regards the question whether an aggrieved
party should refrain from taking reprisals when there
exists a specific means for settling disputes, the
British Government stated as follows:
"It would be more consonant with the Principles
governing the intercourse between two Friendly
Governments if, before resorting to an open
violation of British rights as a counter-measure
to a supposed grievance, the correctness of the
assumption on which the neutral based his complaint
were brought to the test in the manner and by the
machinery prescribed for this purpose by the
consensus of all authorities of international law." 3

Section P.

Certain developments in the period before
the First World war

D. 1. The Hague Conventions of 1899 and 19O7 for the
Pacific Settlement of International Disputes. 4
The growing desire among nations to establish
procedures for settling international disputes by
amicable means was reflected in the two Hague Con
ventions of 1899 and 19O7.

The means envisaged

in the Conventions for attaining the goal were as follows:

1.
2.
3.
4.

Ibid.
(No. 6), ibid., p. 535
(No. 8), ibid., p. 534, para. 14
Text: The Hague Conventions and Declarations of 1899 and
19O7, edited by Scott, second" edition, 1915, (herein
after cited as Scott, Conventions)
5. Article I of both Conventions, ibid., pp. 42 - 43
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good offices or mediation, international commissions
of inquiry, and international arbitration.
As regards recourse to good offices or mediation,
Article 2 provided that the Contracting Powers should
utilize these procedures wherever possible before
resorting to force.

Although the purport of this

Article was to obviate recourse to armed force, Article
7 nevertheless stipulated that the acceptance of
mediation could not impede mobilization for war, nor
could it interrupt actual hostilities. At the same
time, however, the provisions of Article 6, which
permitted good offices and mediation to be under
taken by Powers strangers to the dispute, proved their
2
usefulness in the Dogger Bank incident in 19O4.
As has been mentioned, the procedure for
good offices and mediation was intended to cater
primarily for serious disputes such as might lead to
the employment of force. It follows, therefore, that
resort to non-forcible reprisals remained a viable
means of settling disputes of a relatively less
serious character.
We may now turn to international commissions of
inquiry. This method of peaceful settlement suffered
3
from certain inherent defects. Article 9 of the two

Conventions excluded from the ambit of such inquiries
1. Ibid.. p. 43
2. In that dispute the initiative taken by France led to
an amicable settlement between Great Britain ann Russia;
see The Hague Court Reports• First Series, edited by
Scott, 1916, (hereinafter cited as H.C.R.), p. 4O3
3. Scott, Conventions, op. cit•, pp. 45-46
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international disputes involving honour or vital interests.
Further, by referring specifically to disputes concerning
points of fact, that Article implicitly ruled out
disputes relating to points of law. In addition,
Article 9 laid no compulsion on the disputing parties
to institute an international commission of inquiry.
Finally, it may be observed that both Conventions
stipulated that the report s of such commissions were
limited to stating facts only; and hence, they did not
have the character of arbitral awards. In spite of all these
defects* however, in three naval incidents international
commissions conducted inquiries which laid the
foundation for friendly settlement. 2 The general
conclusion to be drawn from this analysis is that,
as with the case of 'good offices and mediation',
international commissions of inquiry did not reduce
the significance of non-forcible reprisals.
The third means of settling disputes, as
envisaged in the two Conventions, is the Permanent
Court of Arbitration . 3 A major defect of this machi
nery is the lack of any provision for compulsory
arbitration. The Final Act of the Second Peace
Conference confirms unequivocally that it had not
1. Article 14 of the 1899 Convention, and Article 35 of
the 19O7 Convention, ibid., pp. 54 - 55
2. Dogger Bank incident, (19O5), between Great Britain and
Russia, H.C.R., op. cit., p. 4O3; the Tarignano,
Camouna and GauloTs Cases between France and Italy,
(1912 and 1913), ibid., pp. 413, 616? the Loss of S.S.
Tubantia Case (1922), between the Netherlands and
Germany, ibid., Second Series, 1932, p. 135
3. Article 2O of the 1899 Convention, and Article 41 of
the 19O7 Convention, Scott, Conventions, o£. cit.«
p.57

44

been found possible to conclude a convention which
could provide for obligatory arbitration.

Moreover,

even where a dispute is covered by a general treaty
of arbitration, a contending party could claim that
it was not within the category of disputes which
2
were subject to compulsory arbitration.
In spite of the above-mentioned deficiencies
which surround the machinery of the Permanent Court,
the Great Powers resorted on numerous occasions to
arbitration under its auspices. Nevertheless, the
absence of any provision for compulsory arbitration,
and the increasing reluctance of States to avail
themselves of this machinery, prove^ that the Court
has had no influence on the legality of non-forcible
reprisals.

p. 2. The Convention respecting the limitation on the
Employment of Force for the Recovery of Contract
Debts, 19O7. 3
Article I of this Convention expressly prohibited
recourse to armed force as a means for the recovery
of contract debts owed to nationals of one State by
4
the Government of another State. An examination of
1. Scott, ed., The Reports of the Hague Conferences of
1899 and 19O7. 1917, (hereinafter cited as Scott,
Conferences), pp. 215 - 216, see also Article 19 of
the 1899 Convention, and Article 40 of the 19O7
Convention, Scott, Conventions, op. cit.. p. 56
2. See Article 53 (1) of the 1907 Convention, Scott,
Conventions. op. cit., p. 65
3. Ibid., p. 89
4. The following proviso is attached to Article I: "This
undertaking is, however, not applicable when the debtor
State refuses or neglects to reply to an offer of ar
bitration, or, after accepting the offer, renders the
settlement of the compromise impossible, or, after the
arbitration, fails to submit to the award." Ibid.
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this provision, however, reveals the existence of several
gaps in the Convention as concerns the prohibition on
resort to armed force for the aforesaid purpose. First,
a State could employ force for the recovery of contract
debts owed to herself by another State. Secondly, no
restriction was put on the use of force in cases of
non-contractual debts. Thirdly, the distinction between
contractual and tortious liability could in some cases
be blurred; hence it was possible for a State to take
forcible reprisals on the pretext that her claim was
tortious rather than contractual.
As regards the relevance of this Convention to
the Law of reprisals, Williams observes that it might
be concluded that "resort to reprisals of any kind
in a case covered by the Hague Convention is not
in accordance with the spirit of that instrument."
Pace Professor Williams, these remarks find no
support either in the text of the Convention, or
in its travaux preparatoires.

The better view seems

to be that the Convention set restriction on resort
to forcible reprisals only. Accordingly, one must
assume that freedom to employ non-forcible reprisals
was not impaired. Finally, it is apparent that the
failure to back the constraint laid on forcible
reprisals with an effective arbitration machinery
served to put a premium on non-forcible reprisals.
1. Williams, Chapters on Current International Law and the
League of Nations. 1929, p. 315
2. See Scott, Conferences, op. cit.. pp. 491 - 499
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Section E.

The compatibility of non-forcible reprisals
with the Covenant of the League of Nations
It should be noted at the outset that the

Covenant of the League of Nations merely provided for
procedural constraints on the right of States to have
recourse to war.

In essence, therefore, war remained

a valid instrument of redress. The question to be
addressed here concerns the extent to which the
provisions of the Covenant regulated resort to nonforcible reprisals.
Although the term "reprisals" was nowhere
mentioned in the Covenant, it is important nevertheless
to ascertain whether any of its provisions in effect
set a restriction on resort to reprisals. It was
declared in Article 11 that a "threat of war" in
itself was "a matter of concern to the whole League,
and the League shall take any action that may be deemed
wise and effectual to safeguard the peace of nations."
This provision could hardly be interpreted as a pro
hibition on reprisals as such, still less on the
specific category of non-forcible reprisals. In
Article 12, the Members undertook to submit either
to arbitration or to inquiry by the Council any dispute
between them that was "likely to lead to a rupture".
It is clear that the objective of this provision
was to restrain conduct that might develop into war.
By implication, therefore, the provision was not
1. See Articles 12, 13, 15 and 16 of the Covenant.
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intended to restrict the use of non-forcible reprisals
which did not present a danger to peace. However, where
this type of reprisals threatened to cause a rupture,
the parties concerned were obliged to submit the
matter to arbitration or investigation by the
Council. The question is begged as to whether the
parties who had submitted the dispute in the afore
said manner were precluded from taking non-forcible
reprisals during the period of arbitration or in
vestigation.
The compatibility of reprisals with the Covenant
was discussed by some writers in the light of the
report of the Committee of Jurists on the Corfu
incident of 1923.

The majority view was that

Member States were entitled to resort to reprisals
prior to the consideration of their dispute by the
League. 2 Professor de Visscher, for his part, laid
the emphasis on whether the measures adopted might
cause a rupture, rather than on the relative strength
of the contending parties. Thus, in his opinion
.*

\

M les represailles economiques et financieres" would
be compatible with the Covenant, whereas "les
represailles armees" would be incompatible with it.
1. Between Greece and Italy. For a summarised account of
the facts see British Yearbook of International Law«
(hereinafter cited as B.Y.I.L.), Vol. V, 1924, p. 251
et. sea.
2. Wright, "Opinion of Commission of Jurists on JaninaCorfu Affair", A.J.I.L. . op. cit_., Vol. 18, 1924, p.
at p. 54; McNair, "The Legal Meaning of War, and Re
taliation of War to Reprisals", Transactions of the
Grotius Society. Vol. XI, 1926, p. 29, at p. 43;
Oppenheim, op. cit.. Vol. II, 1944, p. 127
3. De Visscher, "L 1 Interpretation du au Lendemain du
Differend Italo-Grec.", Revue de droit international
coroparee. Vol. 51, 1924, 377, at p. 385
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The present writer inclines to the view that the reply
given by the Committee of Jurists to the question
submitted by the League could not, on account of
its vagueness, lend itself to any precise inter1
* *•
pretation.
Section F. The compatibility of non-forcible reprisals
with certain legal developments in the
inter-war period.
The first notable development in this
period was that the Permanent Court of International
Justice began to function in 1921. The contentious
jurisdiction of the Court was hindered by two basic
limitations: (a) that a party to a dispute could
declare that a given treaty laid no obligation
on it to have recourse to arbitration, (b) Under the
'Optional Clause 1 of Article 36 of the Statute of the
Court, the parties were allowed scope to make re
servations concerning the competence of the Court.
Hence, the establishment of this Court cannot be
said to have had any direct impact on the legality
of non-forcible reprisals.
The conclusion of a large number of treaties for
pacific settlement of disputes represents the second
2
development to be noted in the inter-war period.
1 • See Brown lie-,- International Law and the Use of Force
by States* ±9tf3, (hereinafter cited as Brownlie,
1963), p. 222
2. See United Nations Systematic Survey of Treaties for
the Pacific Settlement of International Disputes•
1928-1948, (1949), p. 1179
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Two specific illustrations may be examined. The Treaty
of Mutual Guarantee between Germany, Belgium, France,
Great Britain and Italy was concluded in 1925 as one
of the Locarno Treaties.

By virtue of Article 2 of

that Treaty, Germany, Belgium, and France undertook
not to attack or invade each other, nor resort to war
2
against each other. Under Article 3, the same parties
assumed obligations in respect of peaceful settlement
of disputes. The effect of these two provisions was
to prevent any of the three States which gave the
aforesaid undertaking from applying any kind of re
prisals against each other. Such consequences, however,
were shortlived on account of the fact that Germany
3
withdrew from the Treaty in 1936.
The second illustration to be examined is the
4
General Treaty for the Renunciation of War of 1928.
The combined effect of the recitals in the preamble,
and of Articles I and II of that Act has been to re
nounce war as an instrument of national policy among
the Contracting Parties. Opinions differ, nevertheless,
as to the extent to which the Act curtailed the right
of States to take measures of torOC short of war.

The

present writer takes the view that the absence of
any provision in the Act for compulsory adjudication,
1. Text: A.J.I.L., op. cit., Supplement 2O, 1926, p. 21

2. Subject to certain exceptions.
3. Royal Institute of International Affairs, Documents.
(hereinafter cited as R.I.I.A., Documents), Vol. I,
1935, p. 41
4. Text: 94 League of Nations Treaty Series, (hereinafter
cited as L.N.T.S.), p. 57
5. See Oppenheim, op. cit., Vol. II, 7th ed., by
Lauterpacht, 1952, p. 196; Bowett, Self Defence in
International Law 9iQ5gf-i3f) Brown lie, 1963, op. cit. , p. 87
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together with the subsequent practice of the parties,
indicates that the Act has virtually no impact on
the legality of

resort to non-forcible reprisals.

Section G. State practice pertinent to the legality
of non-forcible reprisals in the interwar period.

G. 1» Reprisals taken by France against Germany, 1922
Under the Treaty of Versailles Germany was
obliged to make monthly payments of two million
pounds to the Allied Clearing Office. Owing to
difficulties in the German Exchange, Germany sought
the consent of the allied Governments for a reduction
in her July payment to the level of five hundred
thousand pounds.

*

France, which was a principal

beneficiary of these payments, withheld her consent,
and threatened to take reprisals unless Germany
continued to make the payments to which she was
2
committed.
The reprisals contemplated by France were
threefold: expulsion of five hundred Germans from
Alsace and Lorraine; refusal to give recognition to
German clearing claims; and confiscation of the
assets of German companies in Alsace. Although the
1. Annual Reoist-er, 1922, pp. 165-166
2. Ibid., p. 166
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French Government commenced these reprisals, it soon
countermanded them, following strong protests from
business circles in the district conernced.
The above facts indicate clearly that France
resorted to non-forcible reprisals in order to
induce compliance with a demand for redress which
had already been made. There remains, on the other
hand, an obscurity in the evidence as to how far
France observed the principle of proportionality.

G.2.

Opinion of the Swiss Minister of the
Department of Policy, 1928.
The Department of Policy was asked for an

opinion as to whether Switzerland could impose re
ciprocal taxes upon aliens whose Governments had
levied inequitable taxes on Swiss nationals resident
in their jurisdictions.

The Department replied that

retaliatory measures could be in the form of reprisals
or retorsion, depending on whether or not the measures
in question were permitted under international law.
Reprisals, the Department explained, would entail
conduct otherwise wrongful but for its justification
as response to breach, whereas retorsion would not
involve any breach of international obligation. Further
more, retorsion would not have to be analogous with the
1. Request made by the Federal Administration of Taxes on
17 November, 2O and 30 December 1927, the reply was
given on 14 June 1928, see Repertoire Suisse de droit
International Public, Documentation concernant la
Pratique de la Confederation en matiere de droit
International Public (1914-1939), Vol. Ill, 1975,
(hereinafter cited as Repertoire Suisse, Vol. Ill),
pp. 1785-1796
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the breach, nor lie within the same field as that breach.
However, where that was the case, the retortive
measures taken would be referred to as measures of
reciprocity. The present writer argues that two
possible interpretations may be drawn from the fore
going remarks. First, it was acknowledged by implication
that reprisals had to be analogous with the breach
and lie within the same field as that breach.
Secondly, the absence of any explicit reference to
reprisals makes it doubtful as to whether the above
implication merits serious consideration.
Notwithstanding the uncertainty surrounding the
issue treated in the preceding paragraph, the Opinion
spoke with a measure of clarity on various other
aspects concerning legitimate reprisals. It was
emphasized that each instance of reprisals should
be examined individually in order to determine whether
the particular measures taken could be justified in
the circumstances. The sole criterion for making such
a determination was held to be the existence of a
state of necessity. The Opinion explained that a true
state of necessity could only arise after all available
2
It was
d.
exhauste
been
had
redress
amicable
of
means
particularly noted that in the case of a commitment
to a third party settlement, reprisals would be unlawful
since by virtue of that commitment a state of necessity
1. Ibid.. p. 1786, para. I.
2. Ibid., p. 1787, para. II.
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could not be envisaged.

On a different line, the

Opinion stated that certain measures of retorsion
could be categorized as unlawful reprisals if they
were shown to be in breach of the specific treaty
obligation. Breach of a treaty provision respecting
quality of treatment was offered as an illustration
2
of this particular point.

G. 3. Acts of the Conference for the Codification of
International Law of 193O 3
The Preparatory Committee drew up Basis of
Discussion No. 25 for the Codification Conference
in these terms:
"A State is not responsible for damage caused
to a foreigner if it proves that it acted in
circumstances justifying the exercise of re
prisals against the State to which the foreigner
belongs." 4
In formulating this Basis the Committee was

guided

by the replies of States to the request for information
which it had addressed to them. The request was
concerned with the following question:
"What are the conditions which must be fulfilled
when the State claims to have acted in cir
cumstances which justified a policy of reprisals? M 5
The replies received from Governments in response to
1. Ibid., p. 1738, para. II(b), cf. Chapter 9
2. Ibid., pp. 1791-1792, para. III(a)
3. League of Nations, Conference for the Codification of
International Law. Bases of Discussion. Vol. TTT T
(Responsibility of States for damage caused in their
territory to the person or property of foreigners), 1919
(hereinafter cited as Conference for the Codification), '
p. 128
' '
4. Ibid., D. 130
5. Point XI(b), ibid., p. 128
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the above question reveal a unanimity among those
Governments that reprisals could only be justified
by the occurrence of an international wrongful
conduct.

As concerns the consequences of a refusal

by a State to make reparation, five Governments took
the view that reprisals could lawfully be taken
2
against that State. As regards the right of resort
to reprisals where means of pacific settlement existed,
three States indicated that such a right could be
exercised only after a failure to obtain satisfaction
through those means. 3 Belgium was the only State to
express any view on the question of proportionality.
She stated that reprisals should be "proportionate
4
to the gravity of the violation".

Section H. The Opinion of the Institute of Inter
national Law.
The Institute of International Law adopted
a resolution in its 1934 session concerning reprisals
taken in time of peace.

Article 5 of the resolution

made recourse to non-forcible reprisals conditional
on compliance with any existing commitment to peaceful
settlement.

The conditions for resort to reprisals

(forcible or non-forcible) in time of peace were
set out in Article 6 as follows:
1. Ibid., pp. 128 - 13O
2. South Africa, Australia, Great Britain, New Zealand,
India, ibid., pp. 128 - 129
3. Belgium, Denmark, ibid., p. 128; Switzerland, ibid.,
p. 130
4 ' Ibid,, p. 128.
5. Annuaire de L'lnstitut de Droit International, (here
inafter cited as Annuaire), 1934, pp. 692, 708 - 711
6 ' Ibid,, pp. 709 - 710, cf. Chapter 9, post, p. 298 et sea.
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Dans 1'exercice des represailles, 1'Etat doit se conformer aux regies suivantes:
"1. Mettre au prelable 1'Etat auteur de 1'acte illicite
en demeure de la faire cesser et d'accorder eventuellement les reparations requises;
2. Proportionner la contrainte employee a la gravite
de 1'acte denonce comme illicite et a I 1 importance
du dommage subi;
3. Limiter les effects des represailles a 1'Etat
contre qui elles sont dirige"es, en respectant, dans
tout la mesure du possible, tant les droits des
particuliers que ceux des Etats tiers;
4. S'abstenir de toute mesure de rigueur qui serait
contraire aux lois de 1'humanite et aux exigences
de la conscience publique;
5. Ne pas detourner les represailles du but qui en
a determine initialement I 1 usage; et
6. Cesser les represailles aussitot qu'il aura ete"
obtenu une satisfaction raisonnable. 1
An observation to be made is that the Institute
recognized the necessity of resorting to reprisals
2
as measures of self-help. As to the legal significance
of the provisions contained in Article 6, the travaux
preparatoires do not clarify whether they represented
3
customary law, or merely denoted ms constituendum.
In spite of the obscurity in this particular point,
considerable weight should be attached to the views
of this learned body.

1. Ibid., p. 710
2. Ibid., p. 29
3. Ibid.. p. 5
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Section I. The development of the doctrine of reprisals
through the cases

1. 1 . The North Atlantic Fisheries Arbitration
In this dispute the United States contended that
Great Britain was not entitled to regulate the activi
ties of American fishermen in waters governed by treaty
2
without her consent. The Tribunal did not uphold this
contention for the reason that there was no such
implied right in favour of the United States. By way
of elaboration the Tribunal stated that:
"every State has to execute the obligations incurred
by treaty bona fide t and is urged thereto by the
ordinary sanctions of international law in regard
to observance of treaty obligations. Such sanctions
are, for instance, appeal to public opinion,
publication of correspondence, censure by parlia
mentary vote, demand for arbitration with the odium
attendant on a refusal to arbitrate, rupture
of relations, reprisals, etc. ". 3
The above extract denotes that the term 'sanction 1 was
held to embrace various modes of pressure which could
be applied against an offending State, irrespective of
the legal significance of each particular mode. In this
connection, it hardly needs to be stated that a dist
inction exists, for example, between resort to arbi
tration, and the taking of reprisals. For present
purposes, however, what is significant is that the
Tribunal included reprisals within the category of
non-forcible means of settlement of disputes. This
clearly indicates that the right to resort to nonforcible reprisals had been affirmed judicially in 191O.
1. Great Britain v. the United States (1910),
H.C.R., op. cit., p. 141
2. Ibid., pp. 143, 167, para. 10
3. Ibid., p. 167
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I. 2. The National Navigation Company of Egypt v.
Tavoularidis, 1927 1
The plaintiffs requested the Court to seize two
Soviet vessels anchored in the port of Alexandria, as
security for an action concerning the confiscation of
their vessel by Soviet authorities. 2 They submitted
that such a seizure would be justified on the following
ground:
M that a State which has been injured by the abusive
exercise of the sovereign powers of another State
may act in a similar way against that State by
way of reprisals or retorsion." 3
The Court did not accede to the plaintiffs' request as,
in its opinion, measures of reprisals could only be
implemented by the Egyptian Government. 4 The conclusion
to be drawn from this case is that non-forcible reprisals
may only be performed by the aggrieved State herself.

I. 3.

The Naulilaa Case, 1928
In this dispute, Portugal claimed that certain

forcible reprisals taken by Germany against her were
unjustified. She therefore submitted that Germany
should be held responsible for making reparation. The
decision of the Tribunal in this case has particular
importance for the present work in that it lays down
1. Decision of the Mixed Court of Alexandria, Case No. 11O,
(1927), Annual Digest of Public International Law Cases
(hereinafter cited as Annual Digest), Vol. 4, 1927 - 1928,
p. 173.
2. Ibid.
3. Ibid.t p. 174, para. 4
4. Ibid.
5. Reports of International Arbitral Awards (hereinafter
cited as R.I.A.A.), Vol. II, 1949, p. 1O13
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the conditions of resort to reprisals in general. Some
of these conditions were alluded to in the following
definition of reprisals given by the Tribunal:
"Reprisals are an act of taking 'the law into its own
hands (Selbsthilfehandlung) by the injured State,
an act carried out - after an unfulfilled demand in response to an act contrary to the law or nations
by the offending State. Their effect is to suspend
temporarily, in the relations between the two
States, the observance of a particular rule of the
law of nations. They are limited by the experience
of mankind and the rules of good faith, applicable
in the relations between States. They would be
illegal if an earlier act, contrary to the law
of nations, had not furnished the motive1?. 1
After an examination of the attendant circumstancesof this dispute, the Tribunal held that Germany was
responsible. The grounds on which it based its decision
were as follows: (i) The existence of breach as a
necessary condition of legitimate reprisals was not
established. 2 (ii) The reprisals were not "preceded
by a request to remedy the alleged wrong." 3 Hence,

the

contention by Germany that the Portuguese authorities
could not have remained in ignorance of her intention
could not be upheld. 4 (iii) The reprisals taken were
disporportionate to the breach allegedly committed by
Portugal. In this respect the Tribunal noted thus:
"Reprisals which are altogether out of proportion
with the act which prompted them, are excessive
and therefore illegal. This is so even if it is
not admitted that international law requires that
reprisals should be approximately of the same
degree as the injury to which they are meant
as an answer." 5
1. Ibid., pp. 1025 - 1026
2. The Naulilaa Case No. 36O, (1928), Annual Digest, op. cit..
Vol. 4, 1927 - 1928, p. 526, at p. 527, para, (a)
3. Ibid., p. 527, para, (b)
4. Ibid.

5. I"bid. , para, (c)
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I. 4.

The Cysne Case, 193Q
This arbitral decision arose from a dispute

concerning the sinking of the Portuguese vessel, the
Cysne, by a German submarine as an act of reprisals.
The Tribunal reaffirmed that "an act contrary to inter
national law may be justified, by way of reprisals,
if motivated by a like act." 2 However, in this parti
cular instance it ruled against Germany on the ground
that Portugal, being then a neutral State, had committed
no wrongful conduct. It was added by the Tribunal that:
"Only reprisals taken against the provoking
State are permissible. Admittedly, it can
happen that legitimate reprisals taken against
an offending State may affect the nationals of
an innocent State. But that would be an indirect
an unintentional consequence which, in practice,
the injured State will always endeavour to avoid
or to limit as far as possible." 3
Although this decision was concerned with forcible
reprisals, it may be regarded as a judicial pronouncement
on the legality of reprisals in general. The Tribunal
made it clear that reprisals should, in principle, be
taken only against the State perpetrating the breach.
As regards the legality of reprisals which affect inno
cent third States, the Tribunal appears to have drawn a
distinction between accidental injury, and intentional
injury directed against a third State. The Tribunal
inferred that only in the latter case could the
reprisals be considered as unlawful.

1. R.I.A.A.. op. cit., Vol. II, p. 1O35
2. Ibid., p. 1056.
3. Ibid., p. 1057

6O

I. 5. Railway Traffic Between Lithuania and Poland* 1931
The Council of the League of Nations requested
the Permanent Court for an Advisory Opinion on the
following question:
"Do the international engagements in force oblige
Lithuania, in the present circumstances, to open
for traffic the Landwarow-Kaisiadorys railway
sector?". 2
The Lithuanian representatives declared in Court that
their Government would not restore for traffic the
Landwarow-Kaisiadorys railway sector "as a form of
pacific reprisals" 3 against Poland. They further stated
that the reprisals would be maintained until a certain
territorial dispute between Lithuania and Poland had
4
been settled by judicial procedure.
As regards the question of whether Lithuania was
entitled to exercise reprisals, the Court stated that
such a question would only arise if Lithuania was shown
to be under an obligation to open the aforesaid rail
way sector for traffic.
obligation existed,

The Court held that no such

and hence the argument concerning

the exercise of pacific reprisals had ceased to be of
...
7
any significance.
Some brief observations on this case are called
for. As far as the Lithuanian Government was concerned,

1. Permanent Court of International Justice Reports,
(hereinafter cited as P.C.I.J. Reports),Ser. A/B,
No. 39, p. 108
2. Ibid. p. 111.
3. Ibid. p. 113
4. Ibid. pp. 113 - 114
5. Ibid. p. 114
6. Ibid. p. 122
7. Ibid. p. 114

1
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resort to non-forcible reprisals was a right recognized
under international law. Further, in its opinion such
reprisals could be of a negative character, and could
be employed during the process of adjudication. Although
the Court did not adopt a position on the question of
the legality of non-forcible reprisals, it did not
rule them out as a means of redress.

Section J. Conclusion
From an examination of the pertinent doc
trinal views, State practice, and jurisprudence in the
period 18OO - 1945,certain conclusions concerning
resort to non-forcible reprisals may be drawn. It must
be stated at the outset that the conditions governing
the exercise of reprisals were developed when forcible
and non—forcible reprisals were regarded as a single
category. However, the gradual restriction placed on
resort to force, and the-establishing of various
vehicles for peaceful settlement without compulsion
on States to use those vehicles 5 served to put a
premium on non-forcible reprisals.
The salient features and conditions of resort to
non-forcible reprisals are as follows:
(1) It is recognized by international law that only
an aggrieved State has the right to take nonforcible reprisals. The measures involved can be
of a positive or a negative character.
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(2) The reprisals taken must be in response to a
breach of an international obligation.
(3) Resort to such reprisals must be preceded by a
demand for reparation,
(4) The preponderant view is that reprisals must be
proportionate to the injury suffered. Where the
particular circumstances render impossible the
application of equivalent measures, the reprisals
taken must not be disproportionate to the breach.
(5) As concerns the objects of reprisals, only the
property of the offending State, her nationals,
and their property may be seized.
(6) Where individuals are apprehended by way of re
prisals, they must be treated in a humane manner.
(7) The following categories of individuals are exempt
from reprisals: diplomatic envoys, travellers, and
those who are temporarily resident in the territory
of the offending State.
(8) Where the breach entails injury to an individual,
he must first exhaust local remedies before the
State of his nationality may resort to reprisals on
his behalf.
(9) Reprisals are precluded in cases where there exists
a commitment to peaceful settlement.
(10) Policy considerations have been a factor in
persuading States to initiate, or refrain from
non-forcible reprisals.
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Chapter 3
The status of non-forcible counter-measures
in customary law since 1945; a preliminary sketch

Section A. Introduction
The conclusions reached in the preceding
Chapter represent what might be regarded as the
standard procedure for resort to non-forcible
counter-measures on the basis of customary law
as it had evolved by 1945. From those conclusions
it is possible to delineate what appear to be the
prima facie conditions of legitimate non-forcible
counter-measures. These are: (1) existence of breachj
(2) the making of an unfulfilled demand for redress?
and, (3) observance of the principle of proportionality
The definitive character of these conditions and
the particular aspects of their application will be
analysed in the ensuing Chapters of the present
study. While the nuances of these conditions present
questions, it will be shown that unequivocal re
cognition has been accorded in post-war State
practice to the right of resort to counter-measures.
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Section B. Xhe position after 1945
The Charter of the United Nations has
prohibited the use of force as a means for the
settlement of disputes except in clearly defined
cases. Consequently, it is due to this restraint
that the concept of non-forcible counter-measures
has steadily gained prominence. An examination of
the Charter provisions reveals no contradiction
between the concept of non-forcible counter-measures
and the principles embodied in the Charter. It
could even be said that the conditions of the
legality of counter-measures as existed prior to
1945 are fully compatible with the Charter. The
debates of the San Francisco Conference leave no
doubt that the use of the word 'force 1 in Article
2(4) was not intended to include economic coercion.
One should not, however, assume from this that
economic reprisals can be taken in violation of
the conditions of legality of counter-measures.
At the institutional level, the Charter explicitly
provides that the Security Council may decide
what non-forcible measures are "to be employed
to give effect to its decisions, and it may call
upon the Members of the United Nations to apply
such measures."
The period immediately following the adoption
1. Cf. Chapter 10, post, p. 345 et seq.
2. Article 41 of the U.N. Charter.
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of the Charter witnessed several instances where
claims were made with respect to the right to
adopt non-forcible counter-measures. Regardless of
whether the conditions of legality had been complied
with in each case, the crucial feature was the very
fact of such claims being staked at all. This pro
vides a presumption of continuity of counter-measures
as a viable mode of redress. Such an argument may
be illustrated by the United States' freezing of
assets belonging to China, Rumania, Bulgaria, and
Hungary. As regards the Chinese assets, following
the outbreak of hostilities in Korea, President
Truman proclaimed a state of emergency in the United
States. He also declared an economic embargo against
Communist China, and ordered the freezing of all
assets belonging to that country within the juris
diction of the United States.

The justification

offered ran thus:
"This action has been forced upon us by the
intervention of Chinese Communist military
forces in Korea £ . . .J.In view of the commit
ment of Chinese resources in this unprovoked
aggressive activity, this Government cannot
permit the Chinese Communists to have access
to,/""...._/ assets in the United States, the use
of which under present circumstances clearly
runs counter to the interests and objectives
of the United Nations in the Far Eastern crisis."
As a matter of interpretation, the above passage
scarcely reveals any claim for the application of
1 * F.R.U.S.« 0£. cit., Vol. VI, 195O, pp. 682-683
2. Department of State Bulletin, (hereinafter cited
as D.S.B.), Vol. XXIII, No. 599, 195O, p. 1OO4
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the laws of war; hence the actions taken could
only be characterized as an exercise of the right
of non-forcible reprisals. Although the evidence
, (•

itself is not without obscurity, the aforementioned
measures were undoubtedly motivated by political
animosity on the part of the United States. In
view of such factors, it would be inaccurate to
ascribe the title of legitimate counter-measures
to the steps that had been taken.
In the wake of the freezing of Chinese assets
by the United States, China imposed a retaliatory
freeze on all American assets including diplomatic,
missionary, and commercial properties.

These

actions could be construed as a recognition on
the part of the Chinese Government that the seizure
of her assets in the United States constituted a
breach justifying its decision to retaliate. However,
on the basis of the evidence drawn from the
settlement Agreement between the two States, it
would appear that China could not have adhered to
the principle of proportionality. 2 Accordingly, the
course adopted by her could in no sense qualify
as legitimate counter-measures.
With respect to the Rumanian, Bulgarian, and
Hungarian assets, these were originally blocked
1.F.R.U.S.• op. cit., Vol. VI, 195O, p. 270 et seq.
2. The dispute was finally resolved by an Agreement
between the two States on May 11, 1979, see Inter
national Legal Materials, (hereinafter cited as
I.L.M.), Vol. 18, 1979, pp. 551-552.
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under Executive Order 8389 of April 1O, 194O,
during the Second World War. In the Peace Treaties
of September 15, 1947

the Governments of Rumania,

Bulgaria and Hungary had severally undertaken to
pay a certain level of compensation for the war
damage suffered by American owned property in
their respective countries. The Treaties further
provided that any property which was blocked in
accordance with Executive Order 8389

could be
utilised to satisfy the American claims. 2 The

aforesaid undertakings were never honoured. This
state of affairs provoked the American Government
into passing an Act which authorized "vesting and
liquidation of Bulgarian, Hungarian, and Rumanian
property." 3 The legislative history of this Act
indicates that authorization for 'vesting and
liquidation f was based on the provisions of the
4
Peace Treaties as well as on customary law. As
concerns, the exercise of rights under customary
law, a report of the Senate Committee on Foreign
Relations offered the following justification:
"Because there is at present no other way for
American owners to obtain recompense for their
losses except against the assets made available
1. E.g. Article 23(4)(a): Peace Treaty with Bulgaria,
41 United Nations Treaties Series, (hereinafter cited
as U.N.T.S.), No. 643; with Hungary, Article 26
(4)(a), ibid., No. 644; with Rumania, Article 24(a),
ibid.. No. 645
2. Ibid., Article 25 of the Peace Treaty with Bulgaria;
Article 29 with Hungary; Article 27 with Rumania.
3. Public Law No. 25, United States Statutes At Large,
(hereinafter cited as Stat.), Vol. 69, 1955, p. 562,
at p. 57O;
4. United States Code Congressional and Administrative
News, (hereinafter cited as U.S.C.), 84th Congress
First Session, Vol. 2, Legislative History, 1955,
p. 2745, at p. 2746.
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in this bill, the administration has decided
that the claims of American citizens should be
met by utilization of the funds referred to." 1
In this case, however, there was no apparent violation
of the principle of proportionality for the reason
that the assets disposed of under the Act amounted
to twenty seven million dollars as against the
hundred million dollars or more claimed by the
Americans.
The imposition of counter-measures has remained
a familiar instrument of redress throughout the post
war period. In addition to the State practice
cited above,there had also been repeated instances
of resort to non-forcible counter-measures by the
2
United States. Examples of similar claims made
by other States during this period include the
reaction of France and Great Britain to the
appropriation of the Suez Canal. 3
To examine at this particular juncture the full
range of evidence supporting a claim for the legi
timacy of counter-measures might anticipate the
substance of the remaining Chapters. Suffice it to
confine our reference to the views of the Netherlands
Government on non-forcible reprisals. Thus, in
the course of a debate on the subject of the
1. Ibid., p. 2747

2. Against: (1) Yugoslavia, Department of State Bulletin
(hereinafter cited as D.S.B.), 25 January 1948, p. 118
(2) Egypt, Whiteman, Digest of International Law.
Vol. 12, 1971, p. 320; (3) France, Digest U.S.P.L.L.,
op. cit., 1978, p, 768; (4-; Iran, &.S.B. « op. cit. .
Vol. 80, 193O,. pp. 42-43
3; Whiteman, op. cit.; for a further example see ICAO
Case* International Court of Justice Pleadings,
(hereinafter, cited as,I.C.J. Pleadings) t 1973, p. 3,
et seq.
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"Principles of International Law Concerning
Friendly Relations and Co-operation among States
in Accordance with the Charter" the Dutch repre
sentative stated:
"I would like to stress, that any State, no
matter to what region of the world it belongs,
may find itself in a position of suffering damage
from illegal acts on the part of another State, and
for that reason, would be justified in taking
measures of nonviolent reprisals." 1
He professed scepticism moreover about the propriety
of abolishing non-forcible reprisals, deeming it
unrealistic to expect a wronged State to continue
discharge of obligations towards the offending State
as though oblivious of the occurrence of breach.
Indeed, for him, the mere possibility of abusing
non-forcible counter-measures could not in itself
constitute a justification for discarding them.
Hence, their abolition should be attendant on a
substantial improvement in the system of judicial
remedies. Meanwhile abuse of resort to countermeasures could be minimized by underlining the
conditions of their application. In this connection
he stated the following prerequisites of lawful
2
counter-measures:
(1) Such reprisals are admissible solely in
cases where the State against which they were
directed had committed acts which constituted
violations of international law in respect of
the State engaging in the reprisals;
1. U.N.G.A.O.R., op. cit., 23rd Session, 6th Committee,
1045th ratg., 13 December 1963, p. 3; reprinted in
the Netherlands Yearbook of International Law t
(hereinafter cited as NL.Y.I.L.), Vol. 1, 197O,
p. 171, para. 13.12
2. Ibid.
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(2) They were admissible only if negotiations
for the purpose of obtaining reparation had been
conducted in vain;
(3) They must be proportionate to the wrong done
and to the amount of compulsion necessary to obtain
reparation;
(4) /T/he obligations arising from treaties must
also be taken into account, especially those
establishing international organisations with
regard to settlement of disputes.
More recently, the concept of non-forcible countermeasures had been the subject of a careful examination
by the International Law Commission which, by
unanimous vote, affirmed its validity in contemporary
international law.

Consequently, the Commission

adopted Article 3O concerning counter-measures as
a ground precluding wrongfulness in the following
terms:
"The wrongfulness of an act of a State not in
conformity with an obligation of that State
towards another State is precluded if the act
constitutes a measure legitimate under international
law against that other State, in consequence of
an internationally wrongful act of that other
State. 11 2
Although the above provision affirms the essential
legality of counter-measures, it nevertheless omits
to delineate the legitimate scope of their application.
However, the Commission indicated in its report
that such questions would be examined in part 2 of
the draft Articles "dealing with the content, forms
3
and degrees of international responsibility."
1. See debates on draft Article 3O concerning "Legi
timate application of a Sanction", Y.T.L.C.* op.
cit.. Vol. I, 1979, pp. 55-63
'2. Ibid.. Vol. II, Part Two, 1979, p. 115
3. Ibid., p.121; see Riphagen, Fifth Report on the
Content. Forms, and Degrees of State Responsibility,
Doc. A/CN.4/380, 4 April 1984, Riphagen; Sixth
Report, ibid.. A/CN.4/389, 2 April 1985
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The concept of counter-measures had latterly
been reaffirmed by a distinguished Tribunal in the
Case concerning the Air Services Agreement of 27
March 1946.

In the course of examining the legality

of the counter-measures that had been taken there,
the Tribunal delivered the following opinion:
"If a situation arises which, in one State's
view, results in the violation of an inter
national obligation by another State, the
first State is entitled, within the limits
set by the general rules of international
law pertaining to the use of armed force, to
affirm its rights through counter-measures." 2

1. I.L.R. , op. cit. , Vol. 54, 1979, p. 3O4 e_t se^g.
2. Ibid.. p. 337, para. 81
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Chapter 4
Prior breach as condition of the legality
of non-forcible counter-measures
Section A. The purpose
The role of breach as a condition of the
legality of non-forcibLe counter-measures might at
first sight appear so obvious as to barely merit any
examination. In fact, the issues involved call for
careful study and the subject has generated some
interesting debates. This Chapter begins with an
explanatory note on the correlation between breach
and State responsibility. Then follows a consideration
of the relation between the purposes of legitimate
counter-measures and the occurrence of breach. The
need for such an enquiry arises from the continuing
absence of clearly defined rules for the. emerging
doctrine of legitimate counter-measures. It will be
shown that the different motives for taking countermeasures will give rise to different questions for
State responsibility.
Section D of this Chapter will dwell on the
subject of prior breach as a condition of counter.j
measures. This will entail a study of contemporary
State practice, jurisprudence and doctrine. An
important issue which will be faced in Section E
concerns the legality of anticipatory non-forcible
counter-measures. Finally, after some observations
on the question of identifying the injured party,
issues pertaining to the standard of proof necessary
to establish breach will be reviewed.
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Section B.

The correlation between breach and State
responsibility
There is a definite correlation between

breach and responsibility. Thus, conduct which results
in breach of an international obligation will give
rise to responsibility, regardless of whether the
obligation in question is based on custom or treaty.
However, different forms of obligation have different
bases for determining the precise conditions under
which breach may be said to have occurred in each case.
This is because international obligations have varying
structures as to the manner in which such obligations
are to be implemented. Therefore, it may be useful to
resort to the distinction between "obligations of
result" and "obligations of conduct" with a view to
determining whether a particular obligation has been
1. See The Wimbledon Case, P.C.I.J., Ser. A., No. 1, 1923,
p. 11, at pp. 3O and 33; The Spanish Zone of Morocco
Claims. 1925, R.I.A.A., op. cit., Vol. II, p. 615, at
p. 641; The Chorzow Factory (Indemnity) Case. P.C.I.J.,
Ser. A., No. 17, 1928, p. 3, at p. 29; League of Nations,
Bases for Discussion. Vol. V, 1929, p. 2O; Article 36
(2)(d) of the Statute of the I.C.J.; The Reparation
for Injuries Case, I.C.J. Reports, 1949, p. 174, at
p. 184; The Corfu Channel Case, ibid., p. 4, at p. 23;
Article I of the International Law Commission's Draft
Articles on State responsibility, Y.I.L.C., op. cit.,
Vol. II, 1973, p. 173. But see Brownlie's criticism of
the latter Article, Brownlie, System of The Law of
Nations, State Responsibility, Part I, 1983, (hereinafter
cited as Brownlie, 1983), pp. 26 and 29-3O; see also
Article 17 which explicitly states that "An act of a
State which constitutes a breach of an international
obligation is an internationally wrongful act regardless
of the origin, whether customary, conventional or other,
of that obligation." Adopted in the Commission^ Report
to the General Assembly on its twenty-eighth session,
Doc. A/31/1O, 3 May-23 July 1976, Y.I.L.C., og. cit..
Vol. II, Part Two, 1976, p. 1, at p. 79
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breached.

Once the occurrence of breach has been

established responsibility will attach to it, and
the offending State must make reparation.
It should not, however, be assumed that reparation
is the sole remedy for internationally wrongful conduct.
An aggrieved State has a right to apply counter-measures
to a State perpretating wrongful conduct . Pertinently,
Judge Ago (as he now is) remarked:
"/A/lthough international jurisprudence and State
practice undoubtedly justify the conclusion that
in general international law an internationally
wrongful act imposes on the offending State an
obligation to make reparation, it would be
reading too much into this jurisprudence and State
practice to try to draw the further conclusion
that the creation of such an obligation is
necessarily the only consequence which general
international law attaches to an internationally
wrongful act." 2
Thus, it should evoke no suprise that Professor Riphagen
drafted Article 9(1) of Part Two of the Draft Articles
on State responsibility as follows:
injured State is entitled, by way of
reprisals, to suspend the performance of its
other obligations towards the State which
has committed the internationally wrongful act." 3
See Articles 2O and 21 on "obligations of conduct" and
"obligations of result", and Commentaries thereto adopted
in the Commission^ Report to the General Assembly on
its twenty-ninth session, Doc. A/32/1O, 9 May-29 July
1977, p. 1, at pp. 11-3O; cf . Chapter 7, post, pp. 219-223
Ago, Second Report on State Responsibility, Doc. A/
C .4/233, 2O April 197O, Y.I.L.C. , op. cit. , Vol. II,
p. 177, at p. 181, footnote No. 17; see also Ago, Fifth
Report on State responsibility, Doc. A/CN.4"291 and
Add. 1 and 2, 22 March, 14 April and 4 May 1976,
Y.I.L.C. , op. cit.. Vol. II, Part One, 1976, p. 3,
at pp. 27-28, paras. 82-87; Brownlie, 1983, op. cit. ,
pp. 33-34
Riphagen, Sixth Report on (1) The Content, Forms and
Degrees of State Responsibility, and (2) The Imple
mentation (Mise En Qeuvre) of International Responsi
bility and the Settlement of Disputes, Doc. A/CN.389,
2 April 1985, p. 19; see also Article 8, ibid. . p. 18.
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Section C. A consideration of the purposes of countermeasures
C. 1.

Introduction
As has been noted, the term non-forcible

counter-measures as such embraces a range of actions
which an aggrieved State may take in retaliation for
objectionable behaviour on the part of another State.
According to this, it may involve the imposition of
retortive measures such as the introduction of stringent
entry visa requirements. However, a retaliatory measure
which assumes that form will not constitute breach of
international law, and consequently will not fall
within the ambit of this enquiry. By contrast, the
category of counter-measures addressed here entails
resort to conduct which is internationally wrongful
but for its justification as a legitimate countermeasure. It may, for example, take the form of a
violation of a commercial treaty.
As mentioned, the renunciation of the right to
use force as a means of redress has not been super
seded by an obligatory judicial system. As a corollary
to this, a heavy premium has been put on non-forcible
counter-measures as means of redress. 2 Probably, it
will not be an exaggeration to suggest that the fear
of resort to non-forcible counter-measures is the main
factor which prompts States to perform their international
1. Cf. Introduction, Section D , ante, p. 5
2. Cf. Chapter 2, Section A, ante, pp. 23-24
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obligations voluntarily. Foreign Ministries know of this
only too well, as was recently evidenced by the events
leading to the severance of diplomatic relations between
Libya and the United Kingdom.
The right to resort to counter-measures is built
on a paradox: States are permitted as a form of redress
to take measures that are in themselves a threat to order.
It is due to this that an aggrieved State is entitled
to invoke counter-measures as a justification for re
taliatory measures taken against another State which
has committed a breach of international law previously.
This rule is defensible in view of the fact that remedies
for breaches of international law are still not highly
organized. However, the deficiency in the system of
remedies is not the sole factor which induces States,
to resort to counter-measures. It is a well-known
fact that States are generally reluctant to appear
as parties to international litigations due to the
belief that such litigations are expensive and timeconsuming. Furthermore, they put scant trust in
third parties, particularly where embarrassing
reaction is likely to occur on the domestic front. 2
As a matter of observation, however, counter-measures
are usually motivated by self-protection, reciprocity,
or the desire to induce expeditious settlement of the
1. See "Major World Events", Keesinq's Contemporary
Archives, (hereinafter cited as K.C.A.), Vol. XXX,
April 1984; cf. Chapter 7, Section E.3., post, pp. 216-217
2. Compare the attitude of the United States in the Case
Concerning United States Diplomatic and Consular Staff
in Tehran, I.C.J. Pleadings, 1982, p. 1 e_t seq. . -with
her attitude in the Case Concerning the Military and
Paramilitary Activities in and against Nicaragua,
I.C.J. Communique No. 85/1, 23 January 1985
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dispute in question. It should be emphasized that
these motivations are by no means exhaustive or
mutually exclusive.

A brief descriptive account

may now be given about each of them. The legal sig
nificance of the differences between the various
motivations will be particularly highlighted in
1
the Chapter dealing with proportionality.

C. 2.

Self-protection
There are some situations in which a State is

entitled to resort to counter-measures on ground of selfprotection. This may be explained by several
examples. First, the case in which the character
of the violated obligation does not allow for a
reciprocal treatment. 2 Second, the application of
reciprocity may not produce a realistic solution to
the problem. Third, it should be noted that countermeasures are not confined to case of dire emergency
but also extend to wrongful acts lasting over a
period of time. Thus, with regard to the latter
category, the aggrieved party could resort to
counter-measures in order to achieve redress for
the wrong suffered, as well as to compel the offending
party to observe the law. Finally, the State per
petrating the breach may refuse to admit responsibility »
1. Cf* Chapter 6, Section C. 2., post, pp. 149-158
2. E.g. violations of lus coqens, cf. Chapter 7, Part I,
Section B, post, p. 173

78

or to comply with third party settlement. In all such
circumstances, an aggrieved State would be justified
in taking counter-measures on the basis of selfprotection. This motivation, as we shall see, allows
for a wide scope of action.
Where the incentives for taking counter-measures
are self-protection and inducement to settle a dispute,
it is tenable that the former incentive will predo
minate and hence the rules appertaining to it will
apply to the case in question. Similar reasoning
would, mutatis mutandis, govern situations in which
self-protection together with reciprocity are the
pertinent motives.

C. 3.

Reciprocity
This motive may be invoked as a ground for

taking counter-measures particularly - if not exclusively within a treaty context. This is because reciprocal
counter-measures presuppose the existence of a quid
pro quo relationship. 2 Where the motive of reciprocity
is allied to a wish to induce settlement, the latter
motive will prevail. Accordingly, a slight tilt in the
balance of proportionality should be supportable so
as to provide the necessary stimulus.
1. Cf. Chapter 6, Section C. 2.2., post, pp. 151-153
2. See Article 8 and Commentary thereto, Riphagen, Sixth
Report on (1) The Content, Forms and Degrees of State
Responsibility, and (2} The "Implementation" (Mise
En Oeuvre) of International Responsibility and the
Settlement of Disputes. Doc. A/CN. 4/389, 2 April 1985,
p. 18, para. 4
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C. 4. Pressure to induce expeditious settlement of disputes
Where the purpose of counter-measures is to
induce an expeditious settlement an aggrieved State
may, with justification, take counter-measures to nudge
a recalcitrant State towards accepting a procedure of
third party settlement. The measures involved in such
a case should go beyond reciprocity so as to bring
enough pressure to bear on the defaulting State to
induce her to reach a peaceful solution.

Albeit,

measures adopted to this end, being essentially of
a provisional character, must terminate as soon as
there is an acceptance of an amicable procedure.
When the stimuli of self-protection and inducement
are harnessed together, the former would usurp any
function that the latter may serve.

C. 5. Counter-measures as revenge
Sometimes States take retaliatory steps in the
absence of any legitimate grievance, but purely as
a means of expressing revenge for some extraneous
conduct. It is submitted that such steps cannot be
regarded as lawful counter-measures since they are not
2
based on any legally acceptable motivation. If this
exclusion is not made, the way would be open for States
to use counter-measures as a cloak to justify actions
that are contrary to international legal policy. In
1. Cf. Chapter 6, Section C. 2.4., post, p. 159; see also
Zoller, op. cit., p. 51
2. See Zoller, ibid., p. 62
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short, counter-measures must always be grounded on
some legitimate motivation.

C. 6.

The relevance of an existing procedure for
peaceful settlement
The significance of the availability of a

peaceful settlement procedure on the legality of
counter-measures will receive comprehensive treatment
in another Chapter.

For the moment the general rule

may be stated to the effect that: where the purpose
is to induce settlement, then the machinery must be
given the chance to function. Notwithstanding this
proposition, where either self-protection or reci
procity is the paramount motive, counter-measures
2
may be resorted to under certain circumstances.

Section D. Prior breach as a predicate to counter-measures
International law holds that counter-measures
may only be applied by an aggrieved State in response
3
to breach which has in fact been consummated. This
assertion is widely supported by State practice, doctrine,
and jurisprudence. Thus, it will be recalled that when
the Principles of Friendly Relations were being debated
in the Sixth Committee of the General Assembly, the
1. Cf. Chapter 9, post, p. 299 et seq.
2. Ibid..Sections E. 3. and E. 4, post, pp. 334-336
3. In order to avoid repetition, the question of cha
racterizing a particular conduct as a breach of inter
national obligation of "result" or of "conduct" will be
pursued in Chapter 7, Sections^F. 2. and F. 3, post,
pp. 219-223
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representative of the Netherlands»Jonkheer Van Panhuys»
asserted the legitimacy of counter-measures.

Among

the conditions instanced by him for the exercise of
this right was that:
"Such reprisals were admissible solely in cases
where the State against which they were directed
had committed acts which constituted violation
of international law in respect of the State
engaging in the reprisals". 2
Although these remarks are safe from contradiction,
unfortunately they overlook any underlying relation
ship between breach and the purposes of countermeasures.
When a dispute concerning the Shatt-al-Arab

3

arose between Iraq and Iran in 1969, the latter
4
between the two
denounced a boundary treaty
countries on the ground that it had been persistently
violated by the former. Iraq

described this

abrogation of the treaty as a contravention of
the principles of international law, and in apparent
retaliation expelled about 1O,OOO Iranians from her
territory.

In this illustration each opposing party

had cited the other's breach as ground for its own
action.
In the Air Services Award ? France argued that her
disapproval of PanAmerican 1 s plan for a change of
1. NL.Y.I.L.. op. cit., Vol. I, 197O, p. 171, para.
13.12, see Chapter 3, Section B, ante, pp. 69-70
2. U.N.G.A.O.R., op. cit., 23rd. Sess. 6th Committee,
1O95 Mtg. 13 December 1968, p. 3, para. 9
3. K.C.A.. op_. cit., 1969, p. 23544

4. Treaty concluded between Iraq and Iran on 4 July
1937, 190, L.N.T.S., 4423
5. K.C.A., op. cit., 1969, p. 23544
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gauge in the territory of a third State "did not run
counter to the 1946 Agreement, and hence could not
2
justify reprisals." In fact, she claimed that only
the flouting of an arbitral decision could justify
resort to counter-measures. 3 The United States Govern
ment replied that "/w/hile disregard of the judgment
of an arbitral tribunal would certainly be one type
of conduct justifying the application of sanctions,
4
it is not the only one." It may be inferred from these
remarks that there are several types of breach which
could justify recourse to counter-measures. In fact,
the United States emphasized that the particular conduct
displayed by France itself constituted the breach
which led her to take "steps toward a limited with
drawal of certain rights of the French carrier
corresponding to the rights denied the U.S. carriers."
The decision of the International Court of Justice
in the Hostages Case lends support to the view that
a prior violation is a prerequisite of resort to law
ful counter-measures. The following remarks made by the
Court may pertinently be cited here:
"/The measures taken by the United States/ were
measures taken in response to what the United States
believed to be grave and manifest violations of
international law by Iran." 6
1. Treaties and other International Acts Series, (hereinafter
cited as TIAS), No. 1679 as subsequently amended, see
TIAS Nos.: 2106, 2257, 2258, 4336, 5135, 6727
2. I.L.R.. op. cit., Vol. 54, 1979, p. 319, para. 17
3. French Memorial, Digest U.S.P.I.L., op. cit.. 1978, p. 771
4. Ibid.
5. Ibid., p. 772
6. I.C.J. Reports, 198O, p. 28, para. 53
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The inference to be drawn from these remarks is that the
counter-measures would not have been justifiable in the
absence of the wrongful conduct which provoked -tfv-wv.
The Resolution adopted by the Iristitut de Droit
International in 1934, concerning the conditions of
lawful reprisals implicitly recognized that prior
breach was to be considered as one of such conditions.
Support for this assumption is to be found in the fact
that Article 6(1) stipulates that the State taking the
reprisals must first ask the State responsible for
the illicit act to desist from it. Moreover, paragraph
(II) of that Article provides that there should be
proportionality between the reprisals and the act
denounced as illicit.
The predominant opinion among writers holds that
reprisals constitute legitimate response to inter
nationally wrongful conduct. Professor Oppenheim,
for example, writing in 19O5 stated as follows:
"Reprisal is the term applied to such injurious
and otherwise internationally illegal acts of
one State against another as are exceptionally
permitted for the purpose of compelling the
latter to consent to a satisfactory settlement
of a difference created by its own international
delinquency." 2

1* For the text see Chapter 2, Section H, ante, p. 55
2. Oppenheim, op. cit., Vol. II, 19O6, p. 34, emphasis
added; see also Kelsen, Principles of International Law,
1952, pp, 23-25; Cheng, General Principles of Law as
Applied by International Courts and Tribunals, 1953,
(hereinafter cited as Cheng, 1953), p. 97; Fenwick,
International Law, 4th ed., 1965, pp. 636-37; Akehurst,
A Modern Introduction to International Law, 4th ed.,
1982, p. 6; Green, International Law of Peace, 2nd ed.,
1982, p. 218
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He added that reprisals may be resorted to in M all
the cases of an international delinquency /.. .J be
it non-compliance with treaty obligations /"•••/ or
any other internationally illegal act."

For Colbert,

peace-time retaliations feature as measures to extract
from the delinquent State "a recognition of the ille
gality of its actions through the compensation of
those injured and the cessation by the State concerned
of its objectionable policies."

2

s

Professor Jimenez de

Arechaga stated that reprisals are measures taken
exceptionally "when one state violates the right of
another state".
Mrs. Damrosch, who was Deputy Agent for the
United States in the Arbitration concerning the Air
Services Agreement Dispute with France, used the
Award as the basis of a case study for analysing the
relationship between counter-measures and procedures
for peaceful settlement. Of interest for the present
purposes is her questioning of the long held assumption
that only an underlying breach could justify resort
4
to counter-measures. She explained:

1. Oppenheim, ibid., p. 35; see also Hall, op. cit., 8th
ed. by Higgins, 1924, p. 433; Hyde, International Law
Chiefly as Interpreted and Applied by the United
States, Vol. II, 2nd ed., 1947, (hereinafter cited
as Hyde, Vol. II), pp. 1658-59; Waldock, "The Re
gulation of the Use of Force by Individual States in
International Law", Recueil des Cours of the Hague
Academy of International Law, (hereinafter cited as
R.d.C.), Vol. 81, 1952, II, p. 455, at pp. 458-59;
(hereinafter cited as Waldock, 1952)
2. Colbert, Retaliation in International Law, 1948, pp. 1-2
3. Jimenez de Arechaga, "International Responsibility",
Manual of Public International Law, ed. by S^rensen,
1968, (hereinafter cited as Sjzfrensen, , 1968), p. 753
4. Damrosch, "Retaliation or Arbitration or both? The 1978
United States-France Aviation Dispute," A.J.I.L., op.
cit., Vol. 74, 1978, p. 785, at p. 793
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"It seems preferable to adopt a ruling allowing a
State to implement counter-measures without risk
of later liability when it acts upon a good faith
belief that it is the victim of a breach, even
though that belief later turns out to be erroneous
in the light of the result of the arbitration." 1
Damrosch indicated that she based the above opinion,
first, on the repeated references made by the Tribunal
to the "alleged" violation; and secondly, on the views
expressed by the French arbitrator to the effect that
the United States possessed the right to apply the
counter-measures notwithstanding that France had not
violated the terms of the Agreement.
The present writer finds the above views respecting
bona fide belief in the occurrence of breach to be
highly controversial. This is because the rules governing
State responsibility allow no scope for the plea of
mistake which is recognized in the municipal law of
some States. That said, it is proposed to examine the
views expressed by the Tribunal in order to ascertain
whether the conclusions reached by Damrosch were in
fact justified.
As regards the use of the adjective 'alleged 1 to
qualify the word breach, this could imply that countermeasures may be resorted to with impunity on the basis
of a bona fide, though erroneous, belief respecting the
occurrence of breach. However, such an interpretation
is unrealistic in view of the fact that the French word
1. Ibid.. 795
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"allegue 11 means "to refer to".

1

It is submitted,

therefore, that the significance attached by Damrosch
to the word "alleged" is much greater than the evidence
could bear. However, it is certain that the Tribunal
held that the legality of the measures taken by the
United States could be determined "regardless of the
answer to the question of substance concerning the
alleged violation of the 1946 Agreement by the French
2
Government." These remarks seem to imply that countermeasures would be lawful regardless of whether the
breach provoking them was subsequently established or
not.
The present writer argues that serious objection
must be raised here since there was no justification
for overriding the conditions of resort to reprisals
set by the Tribunal in the Naulilaa Case. It will be
recalled that the Tribunal stated there that "the
first requirement - the sine qua non - of the right
to take reprisals is a motive furnished by an earlier
3
act contrary to the law of nations." It is submitted
that

if the condition of prior breach has not been

complied with the likely effect of that would be to
cause a rapid escalation of the dispute.
It is noteworthy that Professor Wengler has
critized the decision of the Tribunal in the Air
1. For a similar view see Zoller, op. cit., pp. 95-96
2. I.L.R., op. cit., Vol. 54, p. 336, para. 74
3 « R.I.A.A.. op. cit.. Vol. II, p. 1027
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Services Award on the point concerning good faith.
He states:
"If this would mean that a government which
believes in good faith, but objectively, without
reason, that there has been a violation of an
international obligation by another State, is
entitled not to perform one of its own obligations
under international law, that would be absolutely
wrong•" 1
He reiterated further by saying that reprisals "are
allowed only against activities of other people who
are objectively violators of international law. Re
prisals resorted to in error, and even in excusable
2
error, are not lawful."
The present writer is inclined to suggest that
a half-way compromise may be countenanced as a

solution

to the dogmatic complexities arising from a mistaken
but bona fide belief. To borrow the phrase of the
European Court of Human Rights, the Government "should
be able to exercise a certain measure of discretion in
assessing the extent strictly required by the exi3
gencies of the situation." By parallel application,
a State taking counter-measures should be allowed a
'margin of appreciation 1 in assessing breach as a
precipitating factor. Thus, when a Government weighs
the extent of counter-measures dictated by an immediate
crisis, a reasonable discretion should not be denied.
1. Wengler, "Public International Law. Paradoxes of a
Legal Order", R.d.C., op. cit., Vol. 158, 1977(V),
p. 16, at p. 2O
2. Ibid.
3. Greece v. the United Kingdom Case A.176/56, Yearbook
of the European Court of Human Rights, Vol. 2, (19581959), 1960, p. 174, at p. 176
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Attention may now turn to the views expressed
by the International Law Commission on the question
of prior breach as a condition of lawful resort to
counter-measures. The Commission emphasized that
counter-measures could only be justified by "an
internationally wrongful act committed previously".
It reiterated further that:
"Only where conduct of this nature is a reaction
to an international offence by another party can
it have the effect of nullifying its otherwise
undeniably wrongful character." _2
Moreover, the Commission cited with approval the
principle set by the Tribunal in the Naulilaa Award
that lawful reprisals had to be preceded by breach.

3

At a different level, the Commission stated that:
"there is a whole series of internationally
wrongful acts which, under international law,
do not justify resort - or at any rate, immediate
resort - to punitive measures or enforcement,
but merely create the right to demand reparation
for injuries. What is more, the conditions
governing the various forms of reaction per
missible under international law are not
necessarily the same in all cases."
4
An important question of principle is raised in the
above passage, namely, that not every internationally
wrongful conduct justifies immediate resort to countermeasures. Thus, for example, where the wrongfulness of
conduct is precluded by state of necessity, force mai'eure,
1. Commentary on Article 3O concerning legitimate countermeasures, Y.I.L.C., op. cit., Vol. II, Part Two, 1979,
p. 115, para. 2
2. Ibid., p. 116, para. 3
3. Ibid., p. 117, para. 7
4. Ibid., Vol. II, Part Two, 1979, p. 121, para. 22;
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fortuitous event, or distress, resort to counter-measures
will not be justified so long as the particular precluding
circumstance prevails.

However, once the grounds for

invoking such a circumstance have disappeared, the
aggrieved party may resort to counter-measures in the
absence of redress being made. From a different angle,
2
where the breach affects a self-contained regime or
an obligation of a fundamental character, the aggrieved
party's liberty to resort to counter-measures will be
severely restricted.

In this respect it is worthwhile

to cite, in part, Article 2 of Part Two of the Draft
Articles adopted provisionally by the Commission in
its thirty-fifth session:
"/T/he provisions of this Part govern the legal
consequences of any internationally wrongful
act of a State, except where, and to the extent
that those legal consequences have been determined
by other rules of international law relating
specifically to the internationally wrongful
act in question." 3

Section E.

The gravity of breach
The purpose of this Section is to ascertain

whether counter-measures may be taken in response to
1. See list of circumstances precluding wrongfulness,
Chapter V of the Draft Articles on State responsibility:
see Report of the Commission on the work of its ThirtyFirst Session, 14 May-3 August 1979, U.N.G.A.O.R., op. cit.,
Thirty Fourth Session, Suppl. No. 1O(A/34/10), pp. 2fcif369; Report of the Commission on the work of its ThirtySecond Session, 5 May-25 July 198O, U.N.G.A.O.R.. op. cit.,
Thirty-Fifth Session, Suppl. 1O (A/35/1O), pp. 69-131
2. E.g. the special regime governing the breach of diplo
matic immunities, cf. Chapter 7, Section E, post, pp. 2O6-22O
3. Report of the Commission on the work of its Thirty-Fifth
Session, 22 May-22 July 1983, U.N.G.A.Q.R. T op. cit."
Thirty-Eighth Session, Suppl. No. lO(A/38/10), p. 91

9O

minor breaches. It may be stated at the outset that
neither the text of draft Article 3O concerning legi
timate counter-measures, nor its travaux preparatoires
makes any distinction between minor and serious breaches,
Similarly, the six Reports so far submitted by the
Special Rapporteur for Parts Two and Three of the
Draft Articles do not exclude the possibility of minor
breaches justifying resort to counter-measures.
If one examines the views expressed by the parties
in the Air Services Agreement Dispute t France is found
to argue that "reprisals may be resorted to only in
case of necessity, i.e. in the absence of other legal
channels to settle the dispute". 2 It may be deduced
from this view that resort to counter-measures is
dependent on the element of -necessity irrespective
of whether the breach was material or not. However,
when France viewed the problem from the perspective
of the law of treaties^she stated that the breach
should be material. 3 It is arguable that this limitation
is confined to treaty violations only and is subject
to the element of necessity.
Although the United States accused France of a
material breach^she asserted that her reaction was
justified "under the theory of reprisals and the
law of treaties, for both require a prior breach of
1. For citations see post p. 148, footnote no. 4
2 « I«L.R., OP* cit., Vol. 54, 1979, p. 319, para. 17
3. Ibid.. pp. 319-320, para. 17
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an international obligation'1 .

This implies that in

the view of the United States counter-measures could
be taken regardless of the seriousness of the breach.
The fact that she accused France of a material breach
had no bearing on her right to take counter-measures
as such.
Finally, it is submitted that subject to compliance
with the conditions of legality and in the absence of
collateral constraints, minor breaches could be res
ponded to by proportionate counter-measures. Although
the occurrence of breach as such is a prerequisite of
counter-measures, it is probably the seriousness of
the breach in question which persuades an aggrieved
State to resort to counter-measures.
Section F. The right to take anticipatory non-forcible
counter-measures
This question has received no treatment in
the literature, in marked contrast to the voluminous
attention devoted to the anticipatory use of force*
It was, however, alluded to by the International Law
Commission in its commentary on draft Article 3O
concerning counter-measures as follows:
"The circumstances precluding wrongfulness with
which this article is concerned is thus one of
those 'counter-measures 1 which international law
regards as legitimate following an internationally
wrongful act committed previously." 2
1. Digest U.S.P.I.L., op. cit., p. 772

2. Y.I.L.C.. 0£. cit.. Vol. II, Part Two, 1979, p. 115,
para. 2, (emphasis added)
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It is beyond doubt that these remarks rule out antipatory counter-measures from the scope of Article 3O.
Similarly, the question was taken up indirectly
in the United States-France Air Services Agreement
Dispute* The Tribunal declared that where one State
interpreted a particular action by another State as
a breach of an international obligation, she could
resort to counter-measures within the limits pertaining
to the use of force.

There is little room for dispute

that the Tribunal had recognized the right to resort
to counter-measures but only after the occurrence
2
of breach.
As regards the Tribunal's reference to the
parallel application of the rules governing the use
of force to counter-measures, Article 51 of the
United Nations Charter confines the use of force
in self-defence to situations in which an armed
attack has already taken place. The preponderant
view of publicists, to which the present writer
subscribes, considers Article 51 as having removed
from States the right to take anticipatory selfdefence.
There is a body of opinion, however, which
holds that this Article neither circumscribes the
use of force in dangerous situations, nor prejudices
I- I.L.R., op., cit.. Vol. 54, 1979, p. 337, para. 81
2. For a discussion of the controversial view which
holds that counter-measures are permissible as long
as there is a bona fide belief in the existence of
a prior breach, see Section D, ante, pp. 84-87
3. Brownlie, 1963, op. cit,, p. 278
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the right to take anticipatory self-defence under
customary law.

Professor Bowett, an advocate of

the latter interpretation of that Article, might
have attached undue significance to a statement
emanating from such a subsidiary source as the United
Nations Atomic Energy Commission. In its 1946 first
report this Commission stated:
"In consideration of the problem of violation
of the terms of the treaty or convention, it
should also be borne in mind that a violation
might be so grave a character as to give rise
to the inherent right of self-defence re
cognised in Art. 51." 2
Bowett deduced from the above passage that: "it
cannot be supposed that a treaty violation falls
within the definition of an armed attack, so that
the Commission clearly understood Art. 51 as permitting
1 anticipatory' self-defence." 3 One notes in passing
that both Bowett

4

and Brownlie

5

objected to the

inference drawn by Waldock that in the Corfu Channel
Case

the Court had recognised the right of anti

cipatory self-defence in the event of "a strong
probability of armed attack - an imminent threat or
armed attack."

However, in spite of any apparent

differences with regard to the occurrence of a prior
1. Wright, "The Strengthening of International Law",
R.d.C., 0£. cit., Vol. 98, 1959, III, p. 5, at p. 167;
Stone, Legal Controls of International Conflict, 1959,
p. 244; Waldock, op. cit., 1952, pp. 498-499; Fawcett,
"Intervention in International Law", R.d.C., op. cit.,
Vol. 103, 1961, II, p. 347, at pp. 361-363
2. U.N. Doc. AEC/18/Rev. I, p. 24; emphasis added
3. Bowett, Self-Defence in International Law, 1958, p. 189
4. Ibid., p. 190
5. Brownlie, 1983, op. cit., p. 277
6. I.C.J Reports, 1949, p. 5
7. Waldock, 1952, op. cit., p. 5OO
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breach in cases involving the use of force, Waldock
took an unambiguous stand as concerns non-forcible
reprisals. Thus, he stated explicitly that their
legality "would depend on whether there had been any
international delinquency on the part of the other
State and on the other principles in the Naulilaa
Case.'1

In short, it may be stated that the occurrence

of breach, which is a condition for the use of force,
is likewise a condition of legitimate non-forcible
counter-measures.
The conditions undergirding legitimate countermeasures may be ascertained by scrutinizing State
practice pertinent to non-forcible reprisals, thus
avoiding exclusive recourse to the mirror image of
the use of force. As has already been pointed out,2
it was not always consistently possible to distinguish
between forcible and non-forcible reprisals; yet, in
several of the instances which bore a non-forcible
character, breach had in each case clearly preceded
the reprisals.
Such clarity concerning the occurrence of breach
prior to counter-measures was evident in the steps
taken by the United States against Iran in the hostages
crisis. President Carter, as will be recalled, announced
that he was freezing Iranian assets due to "an unusual
and extraordinary threat to the national security,
1.. Ibid., p. 494
. Cf. Chapters 1 and 2, ante» pp. 1O-62
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foreign policy, and economy of the United States.'1
The Statement accompanying the Presidential Order
i

proclaimed that the assets were frozen as a "response
,*
to reports that the Government of Iran is about to
withdraw its funds." The Statement added that the
measure would "ensure that claims on Iran by the
United States and its citizens are provided for in
an orderly manner." 2 For one reason or another, the
American Government had never categorized the freeze
order as a legitmate counter-measure in response to
the seizure of the hostages. In contrast, the Pre
sidential Order prohibiting certain transactions with
Iran was explicitly tied with the detention of the
hostages. 3 However, there can be little doubt that
breach had occurred before the assets were frozen.
In fact, as has been mentioned, 4 the International

Court seemed to have accepted that position in the
Hostages Case.
From a slightly different angle, the United
Kingdom had justified the freeze of Argentinian
assets by the belief that action detrimental to her
own economy was being or was "likely to be taken" by
the Government of the Argentine.

Despite the impression

given here of anticipatory counter-measures, the
1. Executive Order No. 12170, of 14 November 1979, 44
Federal Register, (hereinafter cited as Fed. Reg.), 65729,
1979; D.S.B., op. cit., December 1979, p. 50

2. D.S.B., op. cit., December 1979, p. 5O
3. Executive Order 12205 of 7 April 198O, 45 Fed. Reg., op.
cit.. 24O99-10O, 198O-, D.S»B. , op. cit., May 198O, pp. 1-2
4. See ante, p. 82
5. I.C.J. Reports, 1980, p. 28, para. 53
6. Statutory Instrument, No. 512, Statutory Instruments,
(hereinafter cited as Stat. Inst.), Part I, Sec. 2,
1982, p. 1296
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British Prime Minister stated explcitly that the
assets were frozen "in connection with the operation
to recover the Falkland Islands."1
A more recent instance which could be cited here
concerns the freezing by the United States of all
Libyan Government assets in U.S. banks and their over
seas branches. The United States Government indicated
that this action was taken as "a precaution against any
2
seizure of American assets in Libya". It is submitted
that the attitude adopted by the United States in this
case can in no way be reconciled with her attitude in
the freezing of the Iranian assets. This view is based
on the fact that the freezing of the Libyan assets was
not in response to an actual breach. Thus, since the
action taken by the United States in the latter case
was merely anticipatory, it cannot be regarded as a
lawful counter-measure.
Section G. The question of identifying the im'ured party
G. 1.

The purpose
The right of any State to take counter-measures

depends to a large extent on whether the State in question
could be looked upon as an aggrieved party. Thus, for
example, Utopia may take counter-measures against Ruritania
where the latter has violated a treaty between the two
States. However, situations may sometimes arise in which
the aggrieved party cannot be readily identified. The
purpose of this Section is to determine the legal position
where a State suffers injury to interests which she has
H.C. Debs., op* cit., Vol. 29, col. 258-9,
25 October 1982
2. The Times, 9 January 1986, p. 1

T.
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through another State, or injury to interests derived
from a treaty. Attention will also be given to the
question of whether a breach of universally recognized
rules of international law entitles any State to take
counter-measures as an aggrieved party.

G. 2. Wrongful conduct which injures two or more
States separately
There are two categories of injury which call
for distinction: (a) injury to an interest which
two or more States have in common; and (b) injury
to interests

which a State has "through" another

State. The former embraces instances in which inter
national law recognizes parallel rights of protection
such as.' relate to persons working in international
organizations, or cases where concurrent claims are
made on behalf of persons having dual nationality. 2
In such situations the State of the effective
nationality of the individuals concerned will be
deemed to have a direct interest which, in the
absence of other constraints, entitles her to impose
counter-measures to redress injury suffered by such
individuals.
Relevant to this discussion, Professor Riphagen
stated: "if a particular coastal State denies a vessel
1. The Reparation for Injuries Case, I.C.J. Reports*
1949, p. 185; The Barcelona Traction Case (Judgment),
ibid., 1970, p. 3, at p. 5O, para. 98
2. Nottebohm Case (Judgment), ibid., 1955, p. 4
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of a particular flag State innocent passage through
its territorial sea this is an internationally wrong
ful act which creates a new legal relationship as
between that coastal and that flag State only."

In

other words, although the interests of other States
may be affected by this infringement, such States will
not be regarded as injured States since the freedom
of navigation is a right peculiar to the flag State. 2
As regards the second category of injury, the
principle involved appears to have underlain the
Court's decision in the Barcelona Traction Case. The
Court rejected the Belgian Government's claim on
behalf of her nationals who were holding 88% of the
shares in a Canadian Company. This was because the
nationality of the Company was Canadian. Nonetheless,
the Court did not rule out the possibility that the
secondary right of the national State of the share
holders could come "into existence at the time when
the original right ceases to exist." 3 The conclusion
to be drawn is that until such a time when a secondary
right clearly crystallizes, the State claiming
violation of such a right cannot be categorized
as an aggrieved party.

1. Riphagen, Fourth Report on the Content, Forms and
Degrees of Responsibility, (Part 2 of the draft
Articles), Doc. A/CN.4/366/Add. I, 15 April 1983, p. 12,
para. 33
2. Cf. Chapter 7, Section D.I.2., post, p. 2O3
3. Barcelona Traction Case (Judgment), I.C.J. Reports,
197O, p. 3, at p. 49, para. 96
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G. 3.

Breach of a special interest recognized in a
multilateral treaty
A multilateral treaty may embody a special interest

provision which confers certain rights on some or all
the contracting parties.

As a specific example it

may be recalled that the various instruments establish
ing mandate contained two distinct obligations: "conduct
provisions 11 relating to the carrying out of the
mandates as mandates, and "special interest provisions"
conferring certain rights relative to the mandated
territory directly upon members of the League as individual States. In the South West Africa Cases (Judgment), 2
the Court ruled that Ethiopia and Liberia, which were
previously held to have locus standi,3 were not
entitled to insist that South Africa should carry
out obligations arising from "conduct provisions" of
the mandate. It was here that the Court distinguished
between the consequences of breach respectively of
"conduct provisions" and "special provisions". 4 Thus,
1. See Article 6O(2)(b) of the Vienna Convention on
the Law of Treaties; Chapter 8, Section C.4.2. .post ,pp.29O-292
Article 5(d)(i), Riphagen, Sixth Report on (1) The
Content, Forms and^Deqrees of State Responsibility,
and (2) the "Implementation" (Mise En Oeuvre) of Inter
national Responsibility and the Settlement of Disputes,
(Parts Two and Three of the Draft Articles), Doc. A/CN.
4/389, 2 April 1985, p. 6
2. Ibid., 1966, p. 4. et seq.
3. South West Africa Cases, Preliminary Objections, ibid.,
1962, p. 319
4. Ibid.. 1966, pp. 28-29, para. 33, p. 46, para. 86, p.
61, para. 99; this distinction was reaffirmed in the
Namibia Case, ibid., 1971, p. 16, at p. 49, paras. 1O2103; see also Riphagen, Preliminary Report on the Content,
Forms and Degrees of State Responsibility, Part 2 of the
Draft Articles, A/CN.4/33O, 1 April 198O, p. 17, para.
41
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apparently only in the latter case could a party to an
instrument establishing a mandate claim the right of
unilateral action. If an analogy is made with the
category of counter-measures, the position would appear
to be as follows: where a multilateral treaty embodies
a special interest provision in favour of a particular
party, the latter may claim to be an aggrieved party
where the tenor of that provision is violated. In such
a situation it would have the right to take countermeasures against the defaulting party.
G. 4. Breach of a right arising from a treaty provision
for a third State
As a general rule a treaty can impose neither
obligations nor rights for a third State without
her consent.

However, a right can properly arise

from a treaty in favour of a third State. In such
a case any violation of that right will constitute
an infringement of the rights of the third State
concerned.
A recent illustration of the point under review
is Article 24(1)(b) of the United Nations Convention
on the Law of the Sea. It lays down that a coastal
1. See Island of Palmas Case, 1928, R.I.A.A., op. cit.,
Vol. II, p. 831, at pp. 842 and 87O; Free Zone of Upper
Savoy and the District of Gex Case, P.C.I.J., op. cit.,
Ser. A/B, No. 46, 1932, p. 96, at p. 141; Clipperton
Island Case, R.j^.A.A. t op. cit. . Vol. II, p. 11O5}
Commentary on draft Articles 3O-32 on the Law of
Treaties, Y.I...L.C., op., cit., Vol. II, 1966, p. 177,
at pp. 226-229; Articles 34-38 of the Vienna Convention
on the Law of Treaties.
2. See Article 5(a), Riphagen, Sixth Report on (1) the
Content, Forms and Degrees of State Responsibility,
and (2) the. "Implementation" (Mise En Qeuvre) of
International Responsibility and the Settlement of
Disputes, (Part Two and Three of the Draft Articles),
Doc. A/CN.4/389, 2 April 1985, p. 6, and commentary
on p. 7, para. 4
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State shall not
"discriminate in form or in fact against the ships
of any State or against ships carrying cargoes to,
from or on behalf of any State ri
According to this provision, if a coastal State
unlawfully denies innocent passage to a ship carrying
cargo belonging to a third State, then the interests
of both the flag State and the third State are affected.
It is submitted that in a case covered by that pro
vision, the third State which owns the cargo may, in her
own. right, take counter-measures- against the coastal State.
To conclude, a third State which resorts to
counter-measures on the basis of a right arising from
a treaty provision must be able to establish that that
provision in fact assigns to her those interests which
she is seeking to protect by counter-measures.

G. 5. Breach of universally recognized rules of
international law
There is a long line of doctrinal opinion which
maintains that third States may respond to serious
breaches of international law pertaining to matters
of great importance. 2 Pertinent to this, the British
1. But see Section G.. ante, pp. 97-98
2. See Grotius, op. cit., Book II, Chapter XX, S. XL, pp.
504-5O6; Vattel, op. cit., Book II, Chapter V, S. 7O;
Stowell, Intervention in International Law, 1921, pp.
46-47; Hall, op. cit., 8th ed. by Higgins, 1924, pp.
65-66; Oppenheim, op. cit., Vol. 1, 8th ed. by Lauterpacht,
1955, p. 308; Akehurst, "Reprisals by Third States",
B.Y.I.L.. op. cit., Vol. XLIV, 1970, p. 1, at p. 18;
Schachter, "Peaceful means of redress", R.d.C., op. cit.,
Vol. 176(V), 1985, p. 167, at p. 183; contra: Root,
"The Outlook for International Law", Proceedings of the
American Society of International Law, 1915, p. 2, at
pp. 8-9; Jessup, A Modern Law of Nations, 1948, pp. 10-12

1O2

Government argued before the International Court that
Albania's refusal to pay the damages which had been
awarded against her in the Corfu Channel Case entitled
all States
"to take all such reasonable and legitimate steps
as may be open to them to prevent such an occurrence,
and either individually or by common action to
do what they can to ensure that judgments /.../
are duly implemented and carried out". 2
These remarks are a clear assertion of the right of
third States to take reprisals. Although, for want
of jurisdiction as to the merits of the case, the
Court had not expressed an opinion on the validity
of that assertion, its contents have nevertheless
3
been approved by a number of publicists.
In 197O the International Court distinguished
between a State's obligations towards the international
community as a whole, and her duties with respect
to diplomatic protection. In its view the importance
of the former lies in the fact that they constitute
obligations 'erga omnes'; hence all States are deemed
4
to have "a legal interest in their protection." The
inference to be drawn from this view as far as countermeasures are concerned is that where such measures
are imposed by an aggrieved State in response to
1. I.C.J. Reports, op. cit., 1954, p. 19
2. Case of the Monetary Gold Removed from Rome in 1943,
I.C.J. Pleadings, 1954, p. 8, at p. 126
3. E.g. Jenks, The Prospects of International Adjudication.
1964, pp. 7O3-706; Rosenne, The International Court
of Justice. 1957, pp. 97-1O2
4. Barcelona Traction Case (Judgment),I>C.J . Reports,
197O, p. 3, at p. 32, para. 33
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a breach of an erga omnes obligation all other States
have a right to support such measures.
With parallel intent, Article 19(2) of the draft
Articles on State responsibility provides that the
breach of an international obligation so essential
for the protection of fundamental interests of the
international community constitutes an international
crime. Some examples of such international crimes are
listed in Article 19(3). It is evident from this
Article that not only the State directly affected by
the international crime committed, but all States
may be taken to have an interest in remedying the
harm caused.
Draft Article 5(c) of Parts Two and Three of the
Draft Articles submitted by Professor Riphagen pro
vides that "/i/f the internationally wrongful act
constitutes an international crime, all other States
_ p
/are regarded as injured States/11 . Furthermore,
Article 14(1) of his Report stipulates that;
"An international crime entails all the legal
consequences of an internationally wrongful
act and, in addition, such rights and obli
gations as are determined by the applicable
rules accepted by the international commu
nity as a whole. 11 3
1. Cf. Chapter 7, Section G. 2., post, p. 23O
2. Sixth Report on (1) The Content, Forms and Degrees of
State Responsibility, and (2) the "Implementation"
(Mise £n Qeuvre ) of International Re~sgonsibility and
the Settlement of Disputes, Doc. A/CN.4/389, 2 April
1985, p. 6; see Commentary on Paragraph (c), p. 12,
para. 25
3. Ibid., p. 24
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The text of these two paragraphs can mean that any
State will be entitled to take unilateral countermeasures against the perpetrator of ,an international
crime. The illusion is removed, however, by the
Commentary on Article 14 which reserves that right
for regional or international organizations.
To conclude, the long doctrinal view which
advocates the right of any State to retaliate
against an international crime has no support in
State practice. Nonetheless, the erqa omnes principle
may be applied to widen the category of 'an aggrieved
party 1 so as to include all States where the violated
obligation has an erga omnes character. Accordingly,
all States, including those which have not been
injured directly, will be deemed to have the right
to impose counter-measures against the perpetrator
of the breach. That said, it needs
recognized

however to be

that measures taken in such circumstances

might exceed the limits of proportionality. It follows,
therefore, that difficulties would arise when the
legality of such measures is being considered.

1. Ibid,, p. 26, paras. 9-10
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Section H. The question of the standard of proof pertaining
to issues of fact and relevant legal principles

H. 1.

General considerations
There is no hard and fast rule governing the

standard of proof in international litigation.

The

State which bears the burden of proof must, in order
to succeed, adduce evidence of fact which outweighs
that offered by her opponent. With respect to the
jurisprudence of the International Court, Rosenne
observed that:
"The Court's function in establishing the facts
consists in its assessing the weight of the
evidence produced in so far as is necessary for
the determination of the concrete issue which
it finds to be the one on which it has to be
decided. For this reason there is little to be
found in the way of rules of evidence." 2
So far from there being any set standard of proof in
international jurisprudence, the required evidence
may indeed vary in degrees of cogency according to
the circumstances of each case. Hence, with regard
to the nationality of the claimant where proof of a
particular fact presented an exceptional hardship,
the Tribunal was content to accept prima facie evidence
1. See Sandifer, Evidence before International Tribunals,
revised Edition, 1975, pp. 15-16, S. 4; Lauterpacht,
"The So-called Anglo-American Continental Schools of
Thought in International Law", B.Y.I.L., op. cit.,
Vol. 12, 1931, p. 31, at pp. 41-42; Aufricht, "Extrinsic Evidence in International Law", Corne11 Law
Quarterly, Vol. 35, 1949-50, p. 327, at pp. 335 and
348; Article 21(1) of the ILC Model Draft on Arbitral
Procedure, which provides that "/t/he tribunal shall
be the judge of the admissibility and the weight of
the evidence presented to it", Y.I.L.C., op. cit. t
Vol. 2, 1958, p. 14; Evensen, "Evidence before Inter
national Courts", Acta Scandinavia Juris Gentium, Vol.
25, 1955, p. 44, at pp. 45-46
2. Rosenne, The Law and Practice of the International
Court, Vol. II, 1965, p. 580
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in the absence of a rebutting evidence.

Similarly,

with reference to the exclusive control exercised by
Albania over her territory, the International Court
stated in the Corfu Channel Case that "/b/y reason of
this exclusive control, the other State, the victim of
the breach of international law, is often unable to
furnish direct proof of facts giving rise to responsi
bility. Such a State should be allowed a more liberal
recourse to inferences of fact and circumstantial
2
evidence". The Court made it clear that such indirect
evidence "must be regarded as of a special weight when
it is based on a series of facts linked together and
3
leading logically to a single conclusion". A fortiori,
where a series of facts could point to two different
conclusions, then the circumstantial evidence would
stand as inadequate. In another part of the judgment
the Court stated succinctly tha-t:
" The proof may be drawn from inference of fact s
provided that they leave no room for reasonable
doubt". 4
On the other hand, there are cases in which inter
national tribunals have insisted on a high standard
of proof as a prerequisite for sustaining claims that
involved grave allegations. Thus, for example, where
bad faith had been imputed, a higher^ degree of persuasion
was required. In the words of the arbitrator in the
1. The Lynch Case, decision of the British-Mexican Claims
22. cit., Vol. II, p. 17,
Commission, 1929, R.I.A.A.,
at p. 19, paras. 3 and 4; see Cheng, 1953, o£. cit.,
p. 324
2. I.C.J. Reports, 1949, p. 18
3. Ibid.
4. Ibid., see also dissenting opinion Judge Badawi Pasha,
ibid., pp. 59-6O; dissenting opinion Judge Azevedo,
ibid., pp. 90-91
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Tacna-Arica Arbitration:
"Undoubtedly, the required proof may be supplied
by circumstantial evidence, but the onus probandi
of such a charge should not be lighter where the
honour of a Nation is involved .than in a case where
the reputation of a private individual is concerned,
A finding of the existence of bad faith should be
supported not by disputable inferences but by
clear and convincing evidence which compels such
a conclusion." 1
In the Corfu Channel Case the Court rejected hearsay
evidence of the assertion that minefields had been
laid by Yugoslavian ships with the connivance of the
Albanian Government, "as allegations falling short of
2
conclusive evidence". The Court added:
"A charge of such exceptional gravity against a
State would require a degree of certainty that
has not been reached." 3
A high standard of proof is similarly called for
where a State is accused of carrying out her inter
national obligation negligently. The British-Mexican
Commission rejected, for lack of sufficient proof,
affidavits declaring the amount of loss suffered by
each claimant involved. In the words of the Commission:
"/t/he Mexican Government, in the absence of clear
evidence, cannot be obliged to pay more to each
claimant than the amount representing the value of
such objects as may be safely supposed to constitute
the average portable property of young, unmarried men
of the social class for which the Hostels of the
1. 1925, R.I.A.A«.« QP» citV, Vol. II r p. 921, at p. 93O,
see also dissenting opinion of Mexico's Commissioner in
the Mexico City Bombardment Claims, James Kelly Claim,
193O, ibid., Vol. V., p. 76, at p. 89, para. II.
2. I.C.J. Reports, 1949, p. 4, at p. 17
3. Ibid.
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Y.M.C.A. are particularly destined."

In a like manner,

the occurrence of unlawful acts in the territory of
a particular State does not per se render that State
liable if she is unaware of it. In this connection the
International Court stated in reference to the laying
of minefields in Albanian territory that:
"it cannot be concluded from the mere fact of the
control exercised by a State over its territory
and waters that that State necessarily knew, or
ought to have known, the authors. This fact, by
itself and apart from other circumstances, neither
involves prima facie responsibility nor shifts the
burden of proof." 2

H.2. The standard of proof and the invocation of
counter-measures as a defence
When the legality of a particular counter-measure
is put in issue before a tribunal, the standard of proof
becomes germane to the question of determining issues
of fact and relevant legal principles. For instance,
in order to establish proportionality, issues of fact
pertaining to breach will have to be weighed against
the actions taken by way of counter-measures. In order
to achieve this*consideration must be given to the
pertinent legal criteria proposed for determining
proportionality.
With respect to the standard of proof in ordinary
international litigation, it has been demonstrated that
4
tribunals allow scope for varying degrees of cogency.
1. The Claims of Messrs. Baker, Webb, Woodfin and Poxon.
193O, R«I»A«A^t
op. cit. , Vol. V, p. 77, at p. 81, para. 7
2. The Corfu Channel Case (Merits), I.C.J. Reports, 1949,
p. 4, at p. 18
3. Cf. Chapter 6, Section C. 2., post, pp. 15O-165
4. See Section H. 1., ante, pp. 105-108
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The question which remains to be answered is whether
the same flexibility applies to proceedings in which
a contending party asserts that the breach which had
been committed by its opponent provided a justification
for its own wrongdoing. For one reason or another this
issue has not hitherto been treated in the literature.
However, the invocation of counter-measures as a
category of justification presents a paradoxical
situation through the necessity for establishing
the breach which is allegedly committed by the other
party. This paradox inevitably has a direct bearing
on the standard of proof which is required for
establishing the breach in question. To begin with,
a Respondent State does not usually bear a persuasive
burden of proof except where she makes a particular
claim. In the latter case she will be required to
afford proof with such cogency as befits the question
at issue. Thus, if that State invokes counter-measures
she bears the burden of establishing the breach
committed by the Applicant State. In some cases this
may prove to be a difficult task. To ease this difficulty,
different degrees of cogency of evidence should be permitted
Thus, an allegation of breach involving a serious
accusation such as inhibition of the movement of
persons will require a higher standard of proof than,
for example, an allegation of a relatively minor
wrongful conduct.
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Section I• Conclusions
In the light of the foregoing analysis the
following may be offered as conclusions:
(1) The right to take counter-measures, as distinct
from the right merely to seek reparation, is re
cognized as a legitimate response to the occurrence
of breach of international obligations.
(2) There are three legally acceptable purposes for
taking counter-measures, viz.: self-protection, reci
procity, and inducement towards a speedy settlement
of disputes.
(3) There is a legal significance underlying the
distinction between each purpose. In the case of
self-protection a wide range of action is permissible,
whereas in the case of reciprocity that notion itself
necessarily restricts the scope of the action to be
taken. As to the case in which the motive is inducement
to settle, the action taken can go beyond the limits
of reciprocity. Where the motives are mixed, then
the counter-measures should be based as far as possible
on the motive which offers the widest scope for action.
(4)Whether a particular conduct constitutes a breach
which justifies resort to counter-measures is a
question to be decided on the basis of the content of
obligations breached, and also by considering whether
that conduct can be justified on other grounds.

Ill
(5) Preclusion of wrongfulness of conduct on the
basis of counter-measures is restricted to actions
taken only against the State perpetrating the breach.
(6) State responsibility would arise in respect of
counter-measures where the existence of a prior
breach could not be established.
(7) Where counter-measures are motivated by a bona
fide belief, albeit not subsequently substantiated,
a margin of appreciation should be allowed within
the context of State responsibility.
(8) Counter-measures may be taken only by an injured
party. In particular cases, however, a State can
resort to counter-measures where her rights which
are derived through other States, or through a treaty,
have been violated. Furthermore, in cases of breach
of erqa omnes obligations, all States can assume the
right to take counter-measures.
(9) Anticipatory non-forcible counter-measures are
unlawful since by definition they precede actual
occurrence of breach.
(10) Where a State invokes the right to take countermeasures against another State, it will be incumbent
on her to establish the breach committed by that
other State with.such a degree of cogency as is
commensurate with the seriousness of' tfce allegation.
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Chapter 5
Prior demand for redress as a condition
of lawful counter-measures
Section A, The purpose
The preceding Chapter was concerned with the establish
ment of breach as a prerequisite of counter-measures. This
Chapter will deal with the question of submitting prior
demand as a condition of resort to counter-measures in
the face of wrongful conduct. The conclusions that will
be reached are based on analyses of doctrine (including
the views of the International Law Commission), juris
prudence, and State practice, as pertain to the issue
under review. For purposes of comparison, the procedure
stipulated in Article 65 of the Vienna Convention on the
Law of Treaties will be examined in section E of this
Chapter.

Section B.

Doctrine

B.I. The literature
The striking feature to be observed in doctrinal views
concerning 'prior demand 1 as a condition of the legality
of counter-measures is that none of them reflect an ana
lytical approach. Such views as have been expressed are
limited for the most part to a mere recognition of the
existence of the concept. For example, the Institute of
International Law prescribed in Article 6(1) of its reso
lution of 1934 that the State perpetrating the breach
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should first be given the opportunity to terminate the
breach and offer reparation.

This approach is also

adopted by Oppenheim who conceded the admissibility of
reprisals when "the injured State cannot get reparation
through negotiation or other amicable means." 2 In another
passage he reiterated that:
"If the delinquent State refuses reparation for the
wrong done, the wronged State can, consistently with
any existing obligation of pacific settlement, exer
cise such means as are necessary to enforce adequate
reparation". 3
Although the above illustrations establish no specific
acceptance of the necessity of prior demand as a condition
of lawful reprisals, they implicitly indicate that such
a demand would be required.
For an explicit comment on the question at issue,
reference may be made to the views expressed by Skubiszewski.
He stated:
"In order to be lawful, recourse may be had to
reprisals only after a demand for redress has been
made, followed by a failure to comply with the
demand." 4
A recent affirmation of the above position is to be
found in Articles 9 and 10 of the draft Convention pre
pared by Grafrath and Steiniger on "Kodifikation der
volkerrechtlichen Verantwortlichkeit".

These provisions

1. Annuaire, op. cit., 1934, p. 71O
2. Oppenheim, op. cit., Vol. II, 7th ed. by Lauterpacht,
1952. p. 136
3. Ibid., Vol. I, 8th ed., 1955, p. 354; see also Cheng,
1953. op. ci_t. , p. 99; Gould, An Introduction to Inter
national Law, 1956, p. 590; Schwarzenberger, A Manual
of International Law, 6th ed., 1976, p. 15O; Green,
International Law, 1982, p. 218
4. Skubiszewski, "The Use of Force by States, Collective
Security Law of War and Neutrality", Sjzfrensen, 1969,
op. cit., p. 753
5. See Neue Justiz. (Berlin), No. 8, 1973, (hereinafter cited
as Neue Justiz), p. 227
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require a prior notification ("Ankundigung") to the
State perpretating the breach of the intention to
take counter-measures. In similar vein, the American
Law Institute's Restatement provides that resort to
counter-measures is justified only "when the accused
state wholly [••••] rejects or ignores requests to
terminate the violation or pay compensation."

Further

support to this position is given by Schachter who
states:
Tl

Although authority on the point is sparse, it is
reasonable to consider that prior notification of
a reprisal should be a condition of the legality
of the reprisal." 2

Zoller, on the other hand, argues that resort to countermeasures is "free of any procedural conditions". 3
Nonetheless, she accepts that in the case of countermeasures not based on reciprocity, the duty to negotiate
requires that such steps should be preceded by some form
of request.

B. 2. The views of the International Law Commission
Although draft Article

30 concerning legitimate

counter-measures contains no specific reference to
'prior demand 1 as a condition of legality, the Commission's
acceptance of the necessity of such a demand can be
1. Restatement of the Law, Foreign Relations Law of the
United States (Revised) Tentative Draft No. 5, 1984,
S. 9O5, para. C., p. 206
2. Schachter, "Peaceful Means of Redress: Self-Help and
Counter-Measures", R.d.C., Vol. 178, 1982(V), p. 167,
at p. 17O
3. Zoller, op. cit., p. 119
4. Ibid.
5. For text see: Y.I.L.C., op. cit., Vol. II, Part Two,
1979, p. 115
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gleaned from a study of the various statements that
are on record. In the course of a debate held by the
Commission on that draft Article, Mr. Yankov stated
that for a counter-measure to be legitimate:
M a prior claim must have been made for reparation.
Moreover the concept of a "prior claim" should be
taken to signify that the application procedure
had been exhausted, particularly in the case of
coercive action." 1
Speaking in the same debate,Mr. Francis concurred that
in order to be able to take counter-measures in accordance
with Article 3O the aggrieved party "would be required
to make a prior demand for reparation." 2 These views
were reflected in the Commission's Commentary on
draft Article 3O. Thus, it was pointed out that even
where a counter-measure was not in principle precluded,
international law required an aggrieved State "not to
resort to such actions until it had first sought
adequate reparation." 3 The Commission also noted that
in situations where international law permitted only
the right to seek reparation, the aggrieved State
should not take counter-measures unless reparation
was unduly denied. To employ such measures without
first exhausting all means to secure reparation would,
in the opinion of the Commission, amount to unlawful
conduct. 4
Furthermore, the Commission accepted that if the
necessary conditions were fulfilled "there is nothing
1. Ibid,. Vol. 1, 1979, pp. 57-58, para. 31
2. Ibid.• p. 6O, para. 7
3. Y.I.L.C.• op. cit., Vol. II, Part Two, 1979, p. 116,
para. 4
4. Ibid.. p. 121, para. 22
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to prevent a State which has suffered an internationally
wrongful act from reacting against the State which
committed the act by a measure consisting of unarmed
,*

reprisals,"

It then listed four conditions in a

footnote; two of which are as follows: (i) "that the
offence to which the reprisals are intended to be a
response must not be such as to entail any consequence
other than to give rise to the right of the injured
party to obtain reparation; and (ii) that, if such is
the case, the injured party must have made a prior
attempt to obtain reparation". 2
The inference drawn by Zoller from the abovementioned two conditions is that, whereas measures
equivalent to the breach committed are "not subject
to prior request", 3 measures which go beyond equivalence
are "subject to that condition." 4 With respect, the
present writer interprets the Commission's remarks
somewhat differently. In his view, by using the phrase
"must not be such as to entail any consequence other
than to give rise to the right of the injured party to
obtain reparation", the Commission intended to distinguish
merely between delictual and criminal responsibility.
Thus, where counter-measures relate

exclusively to

the delictual responsibility of a given State, there will
always be a need for such measures to be preceded
by a request for redress.
1.
2.
3.
4.
5.

Ibid., p. 118, para. 11
Footnote, no. 595, ibid., p. 118
Zoller, op. cit., p. 126
Ibid.
On the distinction between delictual and criminal
responsibility see Brownlie, 1983, OP. cit., p. 32
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With regard to the views evidenced in Part Two
of the draft Articles, the Special Rapporteur con
ceded

in his Fourth Report that a prior demand for

reparation was one of the requirements for the admissibility of reprisals.

Such a stance

was also

maintained by him in his Sixth Report. Thus, he
proposed the following condition:
M /I/f a State, considering itself to be an
"injured State", wishes to invoke Article 8
("reciprocity") or Article 9 ("reprisals")
as a justification for the suspension of the
performance of its obligations, it should
notify the (alleged) author State of its
reasons for doing so." 2
It is noteworthy that Mr. Ushakov stated in the course
of a debate on draft Articles 4 and 5 that "/c/ountermeasures could be taken as soon as an internationally
wrongful act had been committed anj.in advance of any
request for restitutio in integrum or for reparation."

3

Section C> The Jurisprudence
C. !•

The Naulilaa Case
4
As has been noted, the Tribunal in the Naulilaa

Case stated that:

1.
2.

3.
4.
5.

"Reprisals are illegal if they are not preceded by
a request to remedy the alleged wrong." 5
Riphagen, "Fourth Report on the Content, Forms and Degrees
of State Responsibility", Part Two of the Draft Articles r
U.N. Doc. A/CN.4/366/Add. 1, 15 April 1983, p. 21, para. 57
Riphagen, Sixth Report on (1) the Content, Forms and
Degrees of State Responsibility, and (2) the "Implementation"
(Mise En Oeuvre) of International Responsibility and the
the Settlement of Disputes, (Parts Two and Three of the
Draft Articles). Doc. A/CM.4/389, 2 April 1985
Ushakov, Y.I.L.C., op. cit., Vol. I, 1981, p. 213, para. 15
Cf. Chapter 2, Section I. 3., ante, p. 58
Annual Digest, op. cit., Vol. 4, 1927-1928, p. 526, at
p. 527

.18

It may also be recalled that the Tribunal considered the
relationship between indirect methods of communicating
an intention to take reprisals and the legality of the
retaliatory measures involved. It ruled that reliance
on the possibility of the target State being indirectly
informed of such an intention did not in itself constitute
an acceptable mode of seeking redress. Significantly,
although the International Law Commission took no
cognizance of the aforesaid relationship, it approved,
in the context of non-forcible counter-measures, the
principle of prior demand as featured in the Naulilaa
Award.
C.2. The United States-France Air Services Award 2
The Tribunal examined several different aspects of the
legal intricacies involved in this dispute but, surprisingly,
made no explicit reference to the question of whether
prior demand is a prerequisite of lawful counter-measures.
It nevertheless indicated that resort to counter-measures
should be subject to the limits prescribed by international
3
law on the use of armed force. Following this assertion,
the question needs to be asked as to whether prior demand
is viewed as a prerequisite of the use of force. According
to customary international law the answer appears to be
in the affirmative. It has already been emphasized that
1. Y.I.L.C. t op. cit., 1979, Vol. II, Part Two, p. 117, para.7

2. I.L.R., op. cit., Vol. 54, 1979, p. 3O4

3. Ibid,, p. 337, para. 81
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the conditions governing the right of resort to forcible
and non-forcible reprisals were basically the same. Thus,
although forcible reprisals have been outlawed, the
same conditions- of legality that hitherto existed will
continue to apply with equal validity to non-forcible
reprisals. The relevance of these conditions as criteria
for determining the legality of economic reprisals
has recently been emphasized in the writings of Professor
Bowett. He explicitly states that such reprisals must
comply with the traditional conditions governing re
course to armed reprisals. In his view, one of these
conditions is that "redress by other means must be
either exhausted or unavailable". 1
On a different, though no less relevant line,the
Tribunal asserted that it was impossible "in the present
state of international relations, to lay down a rule
prohibiting the use of counter-measures during nego2
tiations". These remarks beg the question as to whether
the making of prior demand is a prerequisite of lawful
counter-measures. It would seem to the present writer
that the fact of commencing negotiations implies that
an unfulfilled demand has already been made. Were that
not the case, international relations would inevitably

1. Bowett, "Economic Coercion and Reprisals by States",
Virginia Journal of International Law, Vol. 13, no. 1
1972, p. 1 (hereinafter cited as Bowett, 1972), at p.
10; also by the same author, "The Legality of Economic
Coercion", ibid., Vol. 16, no. 2, 1976, p. 245, (here
inafter cited as Bowett, 1976), at p. 252
2. I.L.R, op» cit., 1979, p. 390, para. 91
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be brought to a standstill as a consequence of denying
States the opportunity to redeem themselves.

C.3. Case Concerning United States Diplomatic and
Consular Staff in Tehran 1
The Court took due note of the various counter-measures
that had been instituted by the United States against
Iran during the hostage crisis. 2 Although the legality
of these measures was not in issue, the Court expressed
itself in terms that would leave room for an interpretation
that such measures were lawful. 3 Such an indication was
undoubtedly guided by what the Court described as "/t/he
total inaction of the Iranian authorities ^". . . .J in the
face of urgent and repeated requests for help". 4 These
requests, together with the nature of the Iranian attitude,
were recounted in detail as follows:
"The occupation of the United States Embassy by mili
tants on 4 November 1979 and the detention of its
personnel as hostages was an event of a kind to
provoke an immediate protest from any government,
as it did from the United States Government, which
despatched a special emissary to Iran to deliver a
formal protest. Although the special emissary was
denied all contact with Iranian officials, never
entered Iran, the Iranian Government was left in no
doubt as to the reaction of the United States to the
taking over of its Embassy and the detention of its
diplomatic and consular staff as hostages. Indeed,
the Court was informed that the United States was
meanwhile making its views known to the Iranian
Government through its Charge d 1 Affaires, who was
kept since 4 November 1979 in the Iranian Foreign
Ministry itself .... In any event, by a letter of
9 November 1979, the United States brought the
situation in regard to its Embassy before the Security
1.
2.
3.
4.

I.C.J.
Ibid. ,
Ibid. ,
Ibid. ,

Reports, 198O, p. 3
pp. 16-17, paras. 30-31
pp. 27-28, para. 53
p. 31, para. 64
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Council. The Iranian Government did not take part
in the debates on the matter in the Council, and
it was still refusing to enter into any discussions
on the subject when, on 29 November 1979, the United
States filed the present Application submitting its
claim to the Court". 1
A notable aspect of the above passage is the allusion made
to what may be categorized as a concept of 'constructive
demand 1 . This is evident from the fact of the acceptance
by the Court that Iran was deemed to be fully aware of
the United States demands, notwithstanding that these
demands had never been formally communicated to Iran.
The deduction to be drawn here is that the condition
of a prior demand will be considered as being fulfilled
where appropriate alternative means of intimation have
been utilized.

Section D.

Some instances of State practice

D.I. The demands made by the United States in 1946, for
the release of American planes, their crew, and
passengers from Yugoslavia, and the demands made
by Yugoslavia in 1948, for the release of her gold
and dollars reserve from the United States.______

2

Following the shooting down by Yugoslavia of two
American aircraft, the United States delivered a protest
Note to Yugoslavia detailing the injuries suffered by her
self and her nationals as a result of the incident, and
seeking satisfaction. 3 A second Note, referred to in the
media as the strongest Note issued from Washington since
1. Ibid., p. 25, para. 47
2. F.R.U.S.. 22» cit., Vol. VI, 1946, (1969), p. 920 et seq.;
D.S.B.. op. cit., Vol. XV, No. 374, 1 September, 1946,
p. 415; ibid., 25 January 1948, pp. 117-119
3. F.R.U.S.. ibid., p. 921
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Pearl Harbour, was presented to the Yugoslav Government on
21 August 1946.

It demanded the release of the passengers

and crew of the first aircraft to be shot down, and per
mission for United States personnel t6 investigate the loss
2
of the second. A warbling was added that if these demands
were not complied with within forty eight hours "the United
States Government will determine its course in the light
of the evidence then secured and the efforts of the Yugoslav
Government to right the wrong done. M 3 Yugoslavia duly acceded
to both demands, and made reparation for injuries sustained
by the United States nationals. In addition she made
several offers in 1947 to compensate for, inter alia, the
loss of the two aircraft, but all these were rejected by
4
the United States.
It is against this background that one must view
the refusal by the United States in 1948 to release to
Yugoslavia her gold and dollar reserves which had been
deposited in the Federal Reserve Bank.

Among the various

reasons that were stated for this refusal one in particular
is pertinent here, viz.,
"/T/he United States claims compensation for two
United States airplanes shot down by Yugoslav
forces in August 1946." 6
The above remarks, if considered in isolation, might denote
that the act of freezing the Yugoslav assets was performed
prior to the making of a demand for compensation. But when
1. K.C.A., 0£. cit., 1946-1948, p. 8O86

2.
3.
4.
5.

D.S.B., op. cit., Vol. XV, No. 374, 1 September 1946, p. 417
Ibid., p. 418
Ibid.. Vol. XVIII, No. 447, 25 January 1948, p. 119
For text of the Yugoslav Note dated 25 January 1948, see
ibid, pp. 118-119
6. For the full text of the Note sent by the Secretary of
of States to the Yugoslav Government see ibid., p. 117
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viewed in conjunction with the initial demand made by
the United States in 1946, the remarks would then appear
to be a reiteration of that same demand.
The decision by the United States to block the Yugoslav
assets from which she was expecting to be compensated,
raises questions of compatibility between the necessity
of prior demand and the competence to make the required
compensation. It is submitted that if a State demands
reparation, and then blocks the very funds from which
reparation is to be effected, that State cannot be said
to have made a valid prior demand.

D.2. British, French, and American financial measures
against Egypt following the Egyptian nationalization
of the Suez Canal 1

D.2.1. The reaction of the British Government

2

On 26 July 1956 President Nasser of Egypt announced
the nationalization of the Suez Canal. The reaction of the
British Government, like that of the French Government,
was immediate. Sir Anthony Eden, the British Prime Minister
at the time, condemned the Egyptian measure as a unilateral
decision, taken "without notice and in breach of the
3
Concession Agreements.'* Within twenty four hours of
the nationalization the British Government presented a
Note to Egypt affirming that "H.M. Government reserve all
1. Royal Institute of International Affairs, Documents on
International Affairs (hereinafter cited as R.I.I.A^
Documents*} »1956, ea. by Frankland, 1959, pp. 72-24O
2. Ibid., ~ 73, at pp. 115-117, para. 3
3. Hansard, H.C. Deb., op. cit., Vol. 557, 1955-56, col.
777
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their rights, and those of the U.K. nationals as
sanctioned by the agreements."

On 28 July Eden announced

that the British Government had imposed restrictions
in relation to Egypt's sterling balances and the assets
2
of the Suez Canal Company. Some three days later, the
Egyptian Government indirectly replied to the British
Note through a circular sent to all diplomatic missions
in Cairo, declaring its intention to honour all her
3
international obligations.
Three deductions may be drawn from the above
series of events. First, the conduct of the British
Government indicates that it recognized the necessity
of making a demand as a prerequisite for an apparent
counter-measure. Secondly, in presenting a demand,
a State is not required to give more than a broad
indication of the injury to her interests, nor to
disclose the nature of the counter-measure she is
contemplating. Thirdly, where a demand for reparation
is submitted and it becomes apparent that this
demand is not likely to be met^then counter-measures
may be immediately imposed.

1. K.C.A.. op. cit., 1956, p. 1500

2. Hansard, H.C. Deb., op. cit., Vol. 557, 1955-56, col.
918
3. K.C.A., 0£. cit., 1956, p. 15OO
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D.2.2. The reaction of the French Government
The French Government announced,on 29 July 1956,
financial restrictions against Egypt similar to those
,*

imposed by Great Britain. Prior to that action it had
been intimated in an official Communique to the Egyptian
authorities that France would take "all measures to
ensure the protection of French subjects and interests
in Egypt." On 27 July, the French Foreign Minister pre
sented to the Egyptian Ambassador in Paris an aide
/
memoire defining his Government's position. The Ambassador,
2
however, declined to receive that document. Nevertheless,
the Minister was able to make a verbal representation of
the content of the aide memoire.
There are four deductions

to be made here: (1)

there is ample evidence that France accepted the making of
a demand for redress as a prerequisite of retaliatory action;
(2) such a demand may be conveyed either in written form,
or by verbal communication; (3) where the State perpe
trating the alleged breach refuses to receive a written
demand, yet takes cognizance of a verbal representation
of its content, then the inference may reasonably be drawn
that that State will not act on it; and (4) consequently,
the aggrieved State may have immediate recourse to countermeasures .

1. R.I.I.A., Documents, op. cit., 1956, pp. 118-19, para.
7; pp. 137-138, para. 13

2. See statement by the Egyptian Embassy in Paris, ibid.,
p. 119, para. 8
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D.2.3. The reaction of the United States Government
The Department of State announced on 27 July 1956 that
the nationalization of the Suez Canal Company "affects the
nations whose economies depend upon the products which
move through this international waterway and the maritime
countries as well as the owners of the Company itself." 2
Further, it was added that the United States was holding
urgent consultations with other Governments whose interests
were affected by the nationalization. On 31 July, the
United States Government issued a temporary order freezing
all assets of the Egyptian Government and the Suez Canal
Company in the United States. 3
The above facts may now be analysed legally. One must
observe at the start that the United States was not a
party to the Concession Agreements concerning the Suez
Canal. It was perhaps for that -reason that she

referred

to the Egyptian conduct in terms of unlawful economic
coercion. Such an approach would be plausible only if
passage of American ships through the Canal were threatened
Even if it is accepted that the United States had some
basis for retaliating against Egypt, one cannot ignore
the fact that she acted without giving prior notice.

1. Ibid., pp. 117-118, paras. 4, 5 and 6; p. 122, para. 10;
D.S.B., gg. cit. , Vol. XXXV, No. 894, 13 August, 1956,
pp. 259-263
2. Ibid., p. 117, para. 4, D.S.B., op. cit., Vol. XXXV,
No. 893, 6 August, 1956, pp. 221-222

3. K.C.A., op. cit., 1956, p. 150O; this Freeze Order was
not reported in D.S.B., op. cit., Vol. XXXV, 1956, and
the last published edition of F.R.U.S., op. cit.,
covers events up to 1954
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D.3. The views of the parties in the Appeal relating to
the -jurisdiction of the ICAO Council____________
The action arose out of the hijacking of an Indian
aircraft and its subsequent destruction in Lahore airport
on 2 February 1971. India accused Pakistan of complicity
in that incident, and in retaliation denied her aircraft
2
the right to overfly Indian territory. In a strongly
worded protest, India claimed damages for the destruction
of her aircraft and for the loss of baggage, cargo and
3
mail therein. India pleaded in her application that
since "no positive and satisfactory response was made
by the Respondent" she had felt obliged on 4 February
to suspend forthwith the overflights of Pakistan aircraft.

4

She pleaded further in her Memorial that the right of uni
lateral denunciation of a treaty by an innocent party
existed independently of any provision made in that
treaty concerning withdrawal.

Pertinent to this, she

construed Article 95 of the Convention of Civil Aviation,
1944, as dealing exclusively with withdrawal from that
Convention.

Pakistan, for her part, stated that the

prohibition respecting overflight was imposed by India
"/a/lmost simultaneously with the demand for compensation".

7

Pakistan stated further that, instead of attempting to
settle this dispute through diplomatic channels, India
had sought to pressurize her into submitting to "unilateral
1.
2.
3.
4.
5.
6.
7"

I.C.J. Pleadings. 1973, p. 3
Ibid., p. 7, para. II, Cf., Chap.9, Sect. C.4.2.,post,p. 317
Ibid.
Ibid.
Ibid., p. 43, para. 47
Ibid,, p. 44, para. 5O
Aide Memoire by Pakistan to India, ibid., p. 72, at p. 73,
para. 12
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and unreasonable demands for compensation".

As to the

relevance of Article 95, Pakistan submitted in her CounterMemorial that since the Article contained the necessary
procedure for denunciation, India was obliged to comply
with its provisions.
The conclusions to be drawn from the views expressed
by the contending parties are as follows: (1) Both India
and Pakistan appear to have accepted the necessity for
prior demand. (2) From the point of view of the Indian
Government, counter-measures could be applied within two
days of making an unfulfilled demand. To Pakistan, on the
other hand, such precipitate measures did not allow enough
scope for the diplomatic process. Although there is
merit in the argument of Pakistan regarding the interval
between the making of the demand and the taking of uni
lateral action, less plausibility attaches to her assertion
that prior demand must be followed by a lengthy diplomatic
procedure. (3) With respect to the application of Article
95, it has been noted that the parties adopted different
positions. In order to make an objective interpretation,
the pertinent provisions of that Article need to be cited:
"(a) Any contracting State may give notice of denun
ciation of this Convention £. . . .J by notification
(b) Denunciation shall take effect one year from
the date of the receipt of the notification". 3
The present writer submits that India was correct in
taking the above provision as applying solely to a
1. Ibid.
2. Ibid., p. 384, para. 39

3. 15 U.N.T.S., 0£. cit., p. 296, at p. 36O
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denunciation of the Convention by one party as against
the remaining contracting parties. Hence, it had no
bearing on the legality of the Indian conduct so far
as the giving of notice was concerned.

D.4. The views of the parties in the Case Concerning the
Air Services Agreement of 27 March 1946 1
In this aviation dispute, France cited the Naulilaa
Case as authority for the view that the making of an un
fulfilled demand constituted a prerequisite of lawful
2
reprisals. Hence she argued that the retaliatory pro
cedure by the United States "should have been preceded
by an unsuccessful formal request, as required by international law." 3
From the point of view of the United States, the
principles of the Naulilaa Case were of relevance only
to armed reprisals; thus a fortiori they could not be
4
applied to this particular incident. In spite of the
limited context in which she perceived the Naulilaa Case,
the United States saw fit nonetheless to recount her
repeated demands for amicable settlement in her dispute
with France. The following statement appeared in her
Memorial:
M /T/he United States formally requested that France
acknowledge the U.S. Carrier's change of gauge right
on March 22, April 18, May 4, and on each occasion
that U.S. and French officials met to consult up to
date of signature of the compromis. On May 18 the
1.
2.
3«
4.

I.L.R.. 02- cit., Vol.
Digest U.S.P.I.L., op.
I.L.R.» QR* cit., Vol.
Digest U.S.P.I.L., op«

54, 1979, p. 3O4
cit., 1978, p. 773
54, 1979, p. 319, para. 17
cit., 1978, p. 773
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U.S. specifically warned, by diplomatic note, that
counter-measures would be taken if France did not
end the violation." 1
The above passage leaves unclarified the question
whether the United States considered herself legally
bound to make a demand prior to the taking of countermeasures. Nevertheless, the United States recognized in
the same Memorial a duty under general international law
to participate in bona fide consultations with a view
2
to reaching a settlement. This duty she claimed to
have fulfilled by taking part in consultations, and by
exchanging written communications, with the French authori3
ties. It is possible to conclude that the United States
had expressed a qualified recognition of the necessity
of making a prior demand, as is seen in the following
remarks:
"All £the/ demands remained unsatisfied to the
present day. There is no merit to the French
argument that the C.A.B. f s action preceded a
demand, and France certainly does not admit that
if such a demand were renewed it would be satisfied." 4
This would suggest that where the defaulting party
receives an initial demand, but shows no inclination to
make satisfaction, the aggrieved party may then take
counter-measures without further procrastination.

1.
2.
3.
4.

Ibid.,
Ibid.,
Ibid.,
Ibid.,

p. 773
pp. 773-774
p. 774
p. 773
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D.5. Examination of the evidence of prior demand during
the hostage crisis in Tehran

D.5.1. The chronology of events
In some disputes it is difficult to determine which
of the parties involved has committed the initial breach.
Consequently, in such cases confusion will undoubtedly
surround the question as to which party should make a
prior demand. In view of this, it becomes all the more
necessary to establish the correct chronology of events.
This approach will be adhered to for the purpose of
ascertaining whether it was on Iran or on the United
States that the onus lay for making prior demand. An
analysis will also be undertaken with respect to the
manner in which such a condition was fulfilled.
It will be recalled that in October 1979 the United
States Government decided to admit the former Shah of
Iran into her domain for medical treatment. This decision
was duly communicated to the Government of Iran, which
in turn gave assurances as to the safety of the United
States Embassy.

However, on 4 November, a group of

militants seized the premises of the United States
Embassy in Tehran, and kept its personnel together
with two other American citizens as hostages. The
American Charge d 1 Affaires and two further diplomats
who were present at the Iranian Foreign Ministry at the
time of the seizure of the Embassy were also regarded
2
by the militants as hostages. The militants made it
!• Ibid,. 1979, pp. 612-613
2. Ibid., p. 579
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known that this situation would prevail until certain
demands were met. These demands, which included the
return of the Shah, were ratified by the 'new f Iranian
Government on 6 November. 1
The above actions taken against the diplomatic per
sonnel and premises evoked an immediate response from
the United States Government. The Charge d'Affaires
protested against the failure of the Iranian Government
to prevent the assault, and demanded full protection
for the Embassy and its personnel. 2 On 7 November a
Special Emissary of the United States was sent to Tehran
to negotiate the release of the hostages. 3 Although the
Ayatollah prohibited all Iranian officials from making
any contact with the Special Emissary, the latter was
able, prior to that prohibition, to hold several tele
phone conversations with senior Iranian officials. In the
course of these conversations he managed to convey his
Government's protests over the seizure of the hostages
and the diplomatic premises. 4 In addition to this, the
United States Government asked other Governments to
S
make demarches on the Iranian authorities to release
the hostages.
It was against this background that the United States
on 12 November commenced what proved to be a series of
wide ranging non-forcible counter-measures. These measures
were maintained until January 1981 when, through Algerian
mediation, the hostages were released.
1.
2.
3.
4.
5.

Ibid. t pp. 577-578
I.C.J. Pleadings, 1982, p. 26O
Ibid.
Ibid., p. 261
Ibid.
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D. 5. 2. Conclusions concerning the demands made by
the United States and Iran
Although the refusal of the United States Government
to extradite the Shah without due process had inevitable
political repercussions, it did not constitute a violation
of any rule of international law. Consequently, the
request made by Iran cannot be considered as a prior
demand to redress an internationally wrongful conduct.
It could only be seen as an attempt on her part to secure
her own political objectives.
As regards the stance taken by the United States, there
is clear evidence that she recognized the need to make
prior demand as a requisite for counter-measures. This
recognition was evidenced in the several attempts which
she made to communicate her grievance to the Iranian
authorities. Although direct demands were in fact never
delivered, the United States availed herself of other
/
means to convey her protest. Granted that the Charge
d 1 Affaires was unaware of the precise intentions of
his Government, his demands for rectifying the sitation
nevertheless represented the position of that Government.

Section E. The question of prior demand as featured in
the Vienna Convention on the Law of Treaties.
By way of comparison, reference may be made to
the procedure laid down by the Vienna Convention on the
Law of Treaties with respect to termination or suspension
of the operation of a treaty. Article 65 of the Convention
1. For the legality of the detention of the diplomats as
a form of counter-measures, see Chapter 7, Section E. 2.,
post, pp. 209-218
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pertinently provides:
"1. A party which, under the provisions of the present
Convention invokes (breach as) a ground for (....)
terminating (a treaty) or suspending its operation,
must notify the other parties of- its claim. The noti
fication shall indicate the measure proposed to be
taken with respect to the treaty and the reasons
therefor.
2. If, after the expiry of a period which, except
in cases of special urgency, shall not be less than
three months after the receipt of the notification,
no party has raised an objection, the party making
the notification may carry out /"•••• 7 "the measures
which it has proposed."
Certain differences immediately present themselves
between demand as a prerequisite of counter-measures and
notification under Article 65. For instance, in the latter
case an aggrieved party must define the reasons for and
the nature of the measures which it is contemplating. No
such detailed formulation is required for a demand which
is made prior to the imposition of counter-measures. A
further difference concerns the time permitted in each
case between the lodging of the demand and the taking of
action. As a matter of observation, counter-measures are
often resorted to after only a minimal waiting period.
By contrast, Article 65 provides that^in non-urgent
situations, an aggrieved party must wait for at least
•
three months before terminating or suspending its obli
gation. On the question of urgency, there is no clear
indication either in the text, or in the travaux preparatoires as to how this may be determined. For example,
Sir Humphrey Waldock merely stated that "it is possible
to imagine some cases, such as a case of a grave breach
of the treaty, where there might be special reasons for
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a shorter period of notice."

However, this flexibility

in the length of the waiting period brings the regime
of Article 65 to the level of counter-measures as per
taining to the interval which usually elapses following
an unfulfilled demand.
Paragraph 5 of Article 65 has specific significance
for the notification of claim to be made to the offending
party. It reads as follows:
"/T/he fact that a State has not previously made
the notification prescribed in paragraph I shall
not prevent it from making such notification in
answer to another party claiming performance of
the treaty or alleging its violations."
The International Law Commission accepted in its Commentary
on the above provision that a party which failed to make
a prior notification could nevertheless make it "in
answer to a demand for performance of the treaty or to
2
a complaint alleging its violation." From all this it
can be inferred that failure to present a prior notification
does not vitiate the legality of the termination or
suspension of a treaty under the Vienna Convention.
Such a conclusion is hard to reconcile with the explicit
terms of paragraph I of Article 65. The contradiction
could be resolved only by considering the content of
paragraph 5 to be applicable merely to cases of special
urgency.
1. Waldock, Second Report on the Law of Treaties. Doc,
A/CN.4/156 and Add. 1-3, 20 March 1O April, 3O April,
and 5 June 1963, Y.I.L.C., op* cit., Vol. II, 1963, p.
36, at p. 89, para. 11
2. Report of the Commission to the General Assembly on the
work of its eighteenth session, Doc. A/63Q9/Rev. 1, 4
May, 19 July 1966, Y.I.L.C., op. cit., Vol. II, 1966,
p. 172, at p. 263, para. 8
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Section F.

Conclusions

F.I. The substantive aspect of prior demand
,t

On the basis of the material that has been
examined, the following conclusions are reached as
to the substance of the making of prior demand:
(1) In principle, counter-measures must always be pre
ceded by an unfulfilled demand. The rationale behind
the taking of counter-measures is to bring about an
effective remedy. If this result can be achieved by
simply presenting a demand, then the need for implement
ing such counter-measures will not arise.
(2) Although there is no hard and fast rule respecting
the content of demand, it should be so decisively
expressed as to impress upon a delinquent State the
seriousness of the legal implications involved.
(3) In making a decisive demand there is no obligation
for the aggrieved party to specify the form of countermeasures which it is contemplating.
(4) When a party submits a demand for reparation, it
must not demonstrate conduct which is prejudicial to
the fulfilment of that demand. On the basis of logical
reasoning, any claim by that party to have fulfilled
the condition of making a prior demand would be invalidated
by conduct of that kind. By the same reasoning, if a
defaulting party wilfully blocks standard channels of
communication, it will be deemed to have waived its right
to receive a prior demand.
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(5) On the question of the interval which elapses
between the making of demand and resort to countermeasures, there is no precise rule which prescribes
the length of the period to be observed.

However, where

the indications suggest that the demand is unlikely
to be met, the aggrieved party may, on grounds of
reciprocity or self-protection, have recourse to countermeasures without delay. Again, where the motive is to
induce a speedy settlement, counter-measures may follow
shortly after the lodging of the demand. By contrast,
where there exists a commitment to peaceful settlement,
a defaulting party should, as a general rule, be
allowed sufficient opportunity to make redress. In
such a case, therefore, no hasty action should follow
the submission of a demand.
(6) When a demand remains unfulfilled, there is no
necessity for the aggrieved party to renew its demand
in the course of imposing cumulative counter-measures.
(7) A demand which precedes counter-measures has to be
distinguished from a treaty provision which specifies
that a minimum period must elapse prior to the denun
ciation of such a treaty.

1. For an interesting account of the preliminary formal
procedure respecting measures of self-help as developed
by the Romans, see Phillipson, International Law and
Custom of Ancient Greece and Rome, Vol. II, 1911,
pp. 333-33b
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F.2. The modality of prior demand
The following conclusions pertaining to the mode of
presenting a demand can be drawn from the material re
viewed in this Chapter:
(1) There is no rule which requires compliance with a
particular procedural form when a demand is being sub
mitted as a prerequisite of counter-measures. Prior demand
may accordingly be conveyed, inter alia, in written
form r by direct verbal expression, or by telephone.
(2) Where the communication of a demand through any of
the aforesaid methods is impeded either by the conduct
of the defaulting State, or by other circumstances, it
is arguable that the use of alternative means such as
a radio message will be considered as adequate. By ana
logy with the dictum in the Nuclear Tests Case, there
will be a presumption that such a message is transmitted
not in vacuo, but in relation to a particular dispute
between the parties.
(3) The prior authorization by an official of the
aggrieved State is necessary for a valid communication
of a prior demand. Such an official must be of a status
which permits him to issue statements that are held in
international relations as acts of his Government.

1. Nuclear Tests Case, (Judgment), I.C.J. Reports, 1974,
p. 253, at p. 269, para. 5O

139
Chapter 6
Proportionality as a condition of the
legality of non-forcible counter-measures
Section A. The purpose
The purpose of this Chapter is to examine
the role of porportionality as a condition of the
legality of non-forcible counter-measures. At the
same time, it is thought pertinent to make a brief
reference to other contexts in which proportionality
has been a significant factor. This will be followed
by an assessment of the main criteria by which
proportionality may be appraised, namely the purposes
of counter-measures (self-protection, speedy
settlement and reciprocity), and the "questions of
principle ". Finally, it is proposed to examine
whether the factor of dependence or reliance figures
as one of these criteria.

Section B. The role of proportionality in contexts
not involving non-forcible counter-measures
The concept of proportionality is relevant
to international law in two respects. First, as a
general principle of law which is used in any sphere
of relationship.

According to this, therefore, any

act or statement must bear some relation to its purpose

1. See Cheng, 1953, op. cit., p. 133
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Hence, where such an act or statement exceeds its
purpose, it will be regarded in a general way as
disproportionate. Secondly, in some particular context
proportionality becomes a refined and structured
concept which determines the relationship between
two elements. For example, the right of self-defence
under customary law presupposes that the force
employed must be proportionate to the danger which
led to its employment.

This view is not inconsistent

with the provisions of the Charter of the United Nations.
Proportionality had been discussed in inter
national jurisprudence in numerous contexts, including
reprisals. 2 Thus, reference may be made to the
decision of the European Court of Human Rights in
the Belgian Linguistics Case (Merits). 3 Section 7
of the Act of 2 August 1963 imposed a 'residence'
condition for establishing schools for the benefit
of children whose maternal or usual language was
French. This condition had been imposed in the
interest of schools, for administrative and financial
considerations. The task of the Court was to
ascertain whether an administrative measure govern
ing access to French-language education was compat
ible with Article 14 of the Convention, read in
conjunction with Article 2 of the Protocol, or with
Article 8 of the Convention. 4 The Court held that
1. Ibid.; Brownlie, 1963, op. cit.» p. 261
2. For a discussion of the Naulilaa Case, see Chapter 2,
Section I. 3, pp. 57-58

3. (1968), I.L.R t op. cit.. Vol. 45, 1972, p. 114
4 ' Ibid*. p. 200, para. 32
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the measure in question was incompatible with
Article 2 of the Protocol, read in conjunction
with Article 14 of the Convention.

This decision

was justified on the following ground:
"/T/he measure- in issue does not fully respect,
in the case of the majority of the Applicants
and their children, the relationship of pro
portionality between the means employed and
the aim sought". 2
Accordingly, the administrative measure was held not to
be compatible with the enjoyment of the right of
education by everyone without discrimination on the
ground of language.
The role of proportionality in the delimitation
of the areas of the continental shelf was first raised
by the International Court of Justice in the North Sea
3
Continental Shelf Cases. In the course of making
reference to the factors that should be^taken into
account,the Court stated that:
"A final factor £~.. .J is the element of a reason
able degree of proportionality which a delimitation
effected according to equitable principles ought
to bring about between the extent of the conti
nental shelf appertaining to the States concerned
and the length of their respective coastlines'*. 4
Thus, in the opinion of the Court, proportionality did
not in itself serve as the criterion for effecting
delimitation; rather,it was a principle which could be
invoked to achieve an equitable solution in a parti
cular geographical situation. This view on proportionality
1.
2.
3.
4.

Ibid., p. 201
Ibid., p. 2OO
I.C.J Reports, 1969, p. 4
Ibid.. p. 52, para. 98j see also p. 54, para. 101(D)(3)
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was underlined by the Tribunal in the Anglo-French
Continental Shelf Case.

In that Case France invoked

the principle of proportionality as a specific rule of
customary international law applicable in the delimi
tation of the continental shelf.

In rejecting this

contention, the Tribunal maintained that the adoption
of proportionality in the North Sea Continental Shelf
3
Case did not mean it could be applied in every case.
The Tribunal amplified that:
"In the present case, the role of proportionality
in the delimitation of the continental shelf is
/". . . J a broader one, not linked to any specific
geographical feature. It is rather a factor to
be taken into account in appreciating the effects
of geographical features on the equitable or in
equitable character of a delimitation, and in
particular of a delimitation by the application
of the equidistance method." 4
Furthermore, the Tribunal emphasized that "it is dis
proportion rather than any general principle of pro
portionality which is the relevant criterion or factor."
Similarly, in the Tunisia-Libya Continental Shelf Case,
the International Court used the concept of proportio
nality as a means of testing whether its method of de
limitation had produced an equitable solution. The
Court maintained that the element of proportionality
was "indeed required by the fundamental principle of
1. Case Concerning the Delimitation of the Continental
Shelf between Great Britain and France, Judgment of
3O-6-1977, R.I.A.A., op. cit., Vol. XVIII, p. 3
2. Ibid.» p. 57, para. 98
3. Ibid., paras. 98-99
4. Ibid., para. 99
5. Ibid., p. 58, para. 101
6. I.C.J. Reports. 1982, p. 18
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ensuring an equitable delimitation between the States
concerned.*1

Therefore, the stance taken by the Court

in this case is clearly consistent with the approach
adopted by the Tribunal in the Anglo-French Conti
nental Shelf Case.
In a more recent Case Concerning the Delimitation
of the Continental Shelf between Malta and Libya, the
Court stated that: "Proportionality is certainly
intimately related both to the governing principle
of equity, and to the importance of coasts in the
generation of continental shelf rights.'1 2 In view
of this, the Court rejected Libya's submission that
the ratio

of coastal lengths as of itself should

determine the area of the continental shelf per
taining to each party. The Court explained that
such a proposition would "go far beyond the use
of proportionality as a test of equity, and as a
corrective of the unjustifiable difference of
treatment resulting from some method of drawing
the boundary line." 3
Proportionality also plays a role in determining
the property rights of a predecessor State and a
successor State in the event of a succession occurring.
This was clearly indicated in the Report of the Inter
national Law Commission on Succession of States in
1. Ibid., p. 75, para. 103
2. I.C.J. Reports, 1985, p. 4, at p. 43, para. 55; see
generally, pp. 43-46, paras. 55-59
3. Ibid., p. 45, para. 58
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respect of matters other than treaties.
It is noteworthy that in the course of a debate
on the first three draft Articles of Part Two of the
Draft Articles Professor Riphagen made the following
statement of principle:
"/T/he rule of proportionality - or rather the
"rule against disproportionality" - was, in a
broad sense, an existing rule of international
law which played a part in respect of the new
obligations of the State that had committed a
wrongful act." 2
In marked contrast, Mr. Ushakov took the view that
"the so-called "rule of proportionality" did not exist
as a rule of international law, the role of which was,
on the contrary, to establish the consequences of
every wrongful act precisely." 3 Although it is not
disputed that proportionality could not determine
the legal consequences of every wrongful act precisely,
it is undoubtedly one of the factors which determine
the legality of counter-measures. Thus, it is sub
mitted that the hesitation on the part of Mr. Ushakov
to accept proportionality as a condition could not be
justified.
It emerges from this review that the wide
acceptance of proportionality in various areas of
international law suggests that proportionality may indeed
be characterized as a principle of international law.
1. Report of the Commission on the work of its thirtyfirst session (14 May - 3 August 1979), Doc. A/34/1O,
Y.I.L.C., op. cit., Vol. II, Part 2, 1979, p. 1, at
pp. 21-24
2. Y.I.L.C.. op. cit., Vol. I, 1981, p. 130, para. 9;
emphasis added.
3. Ibid., p. 134, para. 26; emphasis added.
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Indeed, in certain cases it has become accepted as
one of the essential considerations for measuring
relationships. A further observation to be made is
that in all the illustrations offered proportionality
has called for no more than relative equality. In
the remaining parts of this Chapter it will be shown
how proportionality looms as a special problem in
the context of non-forcible counter-measures.
Section G. The relation of proportionality to countermeasures.

C. 1.

Recognition of the rule.
As a general rule, if a State violates an

international obligation that is owed to another
State, the latter may respond by taking proportionate
counter-measures. This rule is widely accepted in
jurisprudence, State practice, and doctrine. Thus,
as has been noted, the Tribunal in the Naulilaa
Arbitration 2 stated quite clearly that reprisals
which were manifestly disproportionate to the
breach would be unlawful. It is also worth recalling
the view expressed by the Belgian and the Finnish
Governments in their respective replies to the question
concerning the conditions of legitimate reprisals
against foreigners, during the Codification Conference
in 1930. 3 Both Governments had explicitly recognized
1. See Chapter 2, Section I. 3, ante, p. 58
2. Annual Digest, op., cit.. Vol. 4, 1927-1928, p. 526,
at p. 527, para. (C)
3. Conference for the Codification, op. cit., p. 128
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that reprisals should be proportionate to the breach;
the latter adding that it should be "of the same kind
committed by the other party and of essentially the
same character as the subsequent reprisals."

In a

recent purposive statement, the Netherlands Government
had asserted that non-forcible reprisals "must be pro
portionate to the wrong done and to the amount of
compulsion necessary to obtain reparation." 2
The draft convention "Kodifikation der volkerrechtlichen Verantwortlichkeit" 2 prepared by Grafrath
and Steiniger dealt, inter alia, with the legal
consequences of internationally wrongful acts which
did not constitute "military aggression" or "forceful
maintenance of a racist or a colonial regime". One of
its provisions .stipulated that reprisals should: "sic
suid nach Art und Umfanq auf das Erforderliche zu
beschranken", meaning that the character and scope
of such reprisals must be restricted to what is
3
necessary.
The relationship of proportionality to nonforcible reprisals was considered by Sir Gerald
Fitzmaurice in his draft Article 18 concerning non1. Ibid,, p. 129
2 « U.N.G.A.Q.R., op, cit., 23rd Sess., 6th Committee, 1095th
meeting, 13 December 1963, p. 3
3. Grafrath and Steiniger, "Kodifikation der volkerrechtlichen Verantwortlichkeit", Neue Justiz, OP. cit., p.
255 et seq. ; see also Section 9O5(b) and Comment
thereon, The American Law Institute, Restatement of
the Law. Foreign Relations Law of the United States
(Revised). Tentative Draft No. 5, 1984, p. 204, and
p. 206, para, d; Zoller, op. cit., pp. 136-137

147

performance by way of legitimate reprisals* He stated
in the Commentary on that draft Article that "the
action taken must have some appropriate relationship
to the act or omission provoking it, and must be pro
portionate or commensurate in its effects - or at
any rate not manifestly the contrary - and also must
be limited to what is necessary in order to obtain
redress."
More recently, however, the International Law
Commission had considered the relevance of proportio
nality to counter-measures during the debates on draft
Article 3O on legitimate counter-measures. There was
no reference to proportionality in the text but the
issue appeared in the Commentary thus:
"/*R/eprisals f.....J would cease to be a legi
timate form of counter-measures if they were no
longer commensurate with the injury suffered as
a result of the offence in question. Here too,
the justification pleaded by the State that it
was applying a sanction would cease to be a
justification.' 1 3
In addition, a footnote in the Commentary emphasized
that "in any event, the reaction must not have been
disproportionate to the offence". 4 The requirement
of proportionality as a condition of legitimate
counter-measures was sufficiently attested by members
1. Fitzmaurice, Fourth Report on the Law of Treaties, Doc,
A/CN.4/120, Y.I.L.C., O£. cit. t Vol. II, 1959, p. 37,
at p. 46; for similar remarks by the same authority
see "The General Principles of International Law
Considered from the Standpoint of the Rule of Law",
R. d. C.. op. cit.. Vol. 92, 1957(11), p. 5, at pp.
119-120
2. Ibid., Fourth Report on the Law of Treaties, p. 67,
para. 85; for a more recent affirmation of this view
see Schachter, "Peaceful means of Redress; Self-Help
and Counter-Measures", R. d. C., op. cit., Vol. 178,
1982(V), p. 167, at pp. 178-179
3. Y.I.L.C. , 0£. cit., Vol. II, Part Two, 1979, p. 116,
para. 5
4. Ibid.. p. 118, footnote 595
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of the Commission. Mr. Yankov, for example, remarked
that "it was only common sense that there should be
proportionality between the internationally wrongful
act and the corresponding responsive action or sanction."

1

Similarly, Mr. Njenga stated that, " the sanction
must be commensurate with the internationally wrongful
2
act". Mr. Tabibi acquiesced adding further, "/1/f the
sanction failed to remain commensurate with the
wrongful act, the sanction itself becomes a violation
of the obligation of the State applying the sanction." 3
This view indicates that an initially proportionate
counter-measure may become unlawful where it subse
quently becomes incommensurate with the wrongful act
which provoked it.
The International Law Commission is currently
undertaking a study of Parts (2) and (3) of the
4
draft Articles on State responsibility. Professor
1.
2.
3.
4.

Ibid., Vol. 1, 1979, p. 58, para. 32
Ibid., p. 58, para. 35
Ibid., p. 6O, para. 12
See Riphagen, Preliminary Report on the Content, Form
and Degrees of State Responsibility, (Part Two of the
Articles). Doc. A/CN.4/33O, 1 April 198O; ibid., Second
Report etc., Doc. CM.4/344, 1 May 1981; ibid., Third
Report etc., Doc. A/CN.4/354, 3O March 1982; ibid.,
Third Report etc., Doc. A/CN.4/354/Add. 1, 12 March
1982; ibid., Third Report etc., Doc. A/CN.4/354/Add. 2,
5 May 192; ibid., Fourth Report etc., Doc. A/CN.4/366,
14 April 1983; ibid., Fourth Report etc., Doc. A/CN.4/
366, Add. 1, 15 April 1983; ibid., Fifth Report etc.,
Doc. A/CN.4/38O, 4 April 1984; ibid.» Sixth Report on
I 1 ) ibid., and (2) The "Implementation" (Mise en Oeuvre)
of International Responsibility and the Settlement of
Disputes, Doc. A/CN.4/389, 2 April 1985
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Riphagen alluded in his Fourth Report to proportionality
as setting a limitation to the admissibility of nonforcible reprisals. He distinguished between quantitative
proportinality and qualitative proportionality in
the following manner:
"/T/he requirement of quantitative proportionality,
obliging the State which takes reprisals "to make
the coercion applied proportional to the gravity
of the act denounced as wrongful and to the extent
of the damage suffered". Nevertheless there are
instances of qualitative proportionality, even
outside the case of peremptory norms of general
international law". 1
Article 9(2) of the Sixth Report submitted by Riphagen
read as follows:
"The exercise of this right /reprisal/ by the
injured State shall not, in its effects, be
manifestly disproportional to the seriousness
of the internationally wrongful act committed."2
The distinction made by Riphagen in his Fourth Report
makes clear that there should be "a quantitative"
proportionality between the counter-measures taken
and the breach which provoked them. He admitted at
the same time that in some cases proportionality
imposes a constraint on the quality of the measures
to be taken. 3 However, as can be seen from the text
of draft Article 9(2) cited above, the Special
Rapporteur has

simply reaffirmed the quantitative

aspect of proportionality with regard to the relation
between counter-measures and breach.
1. Fourth Report, ibid., p. 15, para. 41.
2. Sixth Report, ibid., Doc. A/CN.4/389, 2 April 1985,
p. 19; see Commentary on Article 9, ibid., p. 2O,
para. 2
3. See Chapter 7 on Collateral Constraints on CounterMeasures, post, p. 169 et seq.
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The question of proportionality of countermeasures was dealt with in a substantial way by the
Tribunal in the Air Services Award, The following
passage will reveal the stance taken by the Tribunal:
"It is generally agreed that all counter-measures
must, in the first instance, have some degree of
equivalence with the alleged breach, this is a
well-known rule. In the course of the present
proceedings, both parties have recognized that
the rule applies to this case, and they both
have invoked it. It has been observed, generally,
that judging the "proportionality" of countermeasures is not an easy task and can at best
accomplished by approximation." 1
To conclude, the various views that have been cited
here confirm that resort to counter-measures must be
subject to the rule of proportionality. The important
question of the criteria by which proportionality
should be gauged will be addressed in the remaining
parts of this Section.

C. 2..

The criteria for determining proportionality

C. 2. 1. Introduction
In order for proportionality to play a
meaningful role in determining the legality of re
course to counter-measures, there must be clearly
defined criteria by which it can be appraised. The
following excerpt of the Air Services Award may
provide assistance in the quest for such criteria:

1. I.L.R. Report, op. cit., Vol. 54, 1979, p. 338, para
83
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"The scope of the United States action could be
assessed in very different ways according to the
object pursued; does it bear on a simple principle
of reciprocity measured in economic terms? Was
it pressure aiming at achieving a quicker pro
cedure of settlement? Did such action have, beyond
the French case, an exemplary character directed
at other countries aad, if so, did it have to
some degree the character of a sanction?'* 1
What emerges from these remarks is that the pro
portionality of counter-measures may be assessed
by reference to their motivations, such as, reci
procity, or a desire for a speedy settlement of disputes.
In another part of the Award, the Tribunal referred
also to the "positions of principle" 2 as a yardstick
by which proportionality could be determined. In the
opinion of the present writer, the important moti
vation of self-protection should also be regarded
as one of such criteria. Finally, it is intended to
examine whether the factor of dependence or reliance
could be taken into consideration in assessing what
may be regarded as proportionate.

C. 2. 2. The motivation of self-protection as a
criterion for determining proportionalitv
In principle, the objective of any countermeasure is to protect the interests of the aggrieved
State. However, as has been noted elsewhere in the
present work, there are some instances in which resort
1. I.L.R.. 0£. cit., Vol. 54, 1979, p. 337, para. 78

2. Ibid.. p. 338, para. 83
3. Cf. Chapter 4, Section C. 2. , ante, pp. 77-78
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to counter-measures could be justified on ground of
self-protection. The legal import of claiming selfprotection as the rationale for counter-measures lies
in the wide scope of the actions that may be adopted.
For example, if the breach touches on a particular
provision of a demilitarization treaty, the wronged
State may take counter-measures involving the nonperformance of obligations under a treaty other than
the treaty violated. As a further example, reference
may be made to the measures taken by the United
States during the hostage crisis. It is submitted
that these measures were not disproportionate ,
since the seriousness of the hostages' detention
warranted the employment of counter-measures on a
scale sufficient to compel their release. In fact,
even more drastic actions could have been taken.
Zoller argues that the effects of counter-measures
are always temporary.

The present writer submits

that although such an assertion deserves the greatest
sympathy, it cannot apply to every situation. The
exigencies of a particular situation may dictate
the necessity for imposing irreversible counter-measures.
This may be illustrated by the case in which a
defaulting State ignores requests for third party
settlement, or refuses to comply with a judgment
of a competent tribunal. In such cases it is sub
mitted that the wronged State can impose decisive
1. Zoller, op. cit., pp. 54-55
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measures by way of self-protection. Thus, for example,
frozen assets which belong to the defaulting State
can be appropriated by the wronged- State to such
an extent as would compensate for her injuries.

C. 2. 3. The motivation of reciprocity as a criterion
for determining proportionality
(i)

The significance of reciprocity
As has been stated, the notion of reciprocity

hinges on the presence of a quid pro quo relationship
between two States. Thus, if two States undertake by
a treaty to grant the nationals of each other the
right of establishment in their territory, and one
State violates that undertaking, the other State may
resort to non-performance by way of reciprocity.
Some writers trace the right to react in this manner
to the theory which implies a condition of inter
national customary law whereby an aggrieved party is
released from its commitments to a defaulting party.

2

Lord McNair, in reference to the practice of sus
pending the operation of a provision corresponding
to or analogous with that broken, observed that:
M /T/he practice referred to illustrated one of
the most important, though little noticed,
sanctions behind international law - namely
reciprocity,* Governments learn by experience
1. See Chapter 4, Section C. 3., arrte, p. 78
2. E.g. Hall, op. cit., 8th ed. by Higgins, 1924, p. 4O8;
Fitzmaurice, Fourth Report on the Law of Treaties,
Doc. A/ON.4/120, 17 March 1959, Y.I.L.C., op. cit.«
Vol. II, 1959, p. 37, at p. 66, para. 82
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that they cannot expect certain treatment for
their nationals abroad, their ships in foreign
waters and on the high seas, their fisheries, etc.,
unless they give the same treatment to foreign
governments and their nationals. No State can
claim from other States as a matter of binding
obligation, conduct which it is not prepared to
regard as binding upon itself." 1
A particular example cited by McNair concerns a
consular convention providing for freedom of travel
by all consular staff except in defence areas, with
one of the parties imposing a limit of ten miles
from the consular premises. He concluded that the
other party to that convention would be entitled to
impose similar restrictions during the same period. 2
In other words, the legal significance of invoking
reciprocity is that the measures taken do not go
beyond non-performance of an obligation; they do
not affect the validity of the treaty involved. In
short, reciprocity can never be invoked with a view
to attaining an irreversible result.
The notion of reciprocity plays two major roles
within the category of counter-measures. In one sense
it is synonymous with counter-measures. 3 Thus,
Professor Riphagen states in draft Article 8 of
his Sixth Report on Parts Two and Three of the
Draft Articles that:
"/T/he injured State is entitled, by way of
reciprocity, to suspend the performance of
its obligations towards the State which has
1. McNair, Law of Treaties, 1961, (hereinafter cited as
McNair, 1961), p. 573, footnote no. 11
2. Ibid.
3. This position was assumed by the United States in
the Air Services Award, see Digest U.S.P.I.L.* op.
cit.. 1978, p. 722
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committed an internationally wrongful act, if
such obligations correspond to, or are directly
connected with, the obligation breached." 1
Furthermore, he indicated in the Commentary on that
draft Article that the element of proportionality
is also Tl relevant for the qualification of the measures
taken as counter-measures by way of reciprocity.'1 2
Hence, where reciprocity is the sole motive for
implementing counter-measures, steps equivalent or
analogous to the breach may be taken by the aggrieved
party in order to maintain the symmetry of the
situation until reparation is made. Where a neat
calculation of what is regarded as equivalent can
be made, then a strict balance between the breach
and the reciprocal measures must be maintained.
By contrast, where such calculation is not possible
it would be sufficient to show that the measures
taken do not appear to be manifestly disproportionate
to the breach.
Attention may now turn to the second role of
reciprocity for the category of counter-measures. It
may be used as a criterion for determining the pro
portionality of counter-measures which involve, inter
alia, a parallel suspension of obligation. Hence,
where the underlying motivation is self-protection,
reciprocity should be applied to evaluate the pro
portionality of those segments of the counter-measures
1. Riphagen, Sixth Report on (1) The Content, Forms and
Degrees of State Responsibility, and (2) the "Imple
mentation" (Mise En Oeuvre) of International Responsi
bility and the Settlement of Disputes, Doc. A/CN.4/389.
2 April 1985, p. 18
2. Ibid.. paras. 2-3
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which can be appraised by reciprocal standards. It
is also submitted that the same reasoning would,
mutatis mutandis• apply to the case in which the
purposes of the counter-measures are the imposition
of reciprocity and the making of an inducement to
1
settle the dispute.

(ii) The limitations of the notion of reciprocity
There are several limitations on the usefulness
of the notion of reciprocity for the category of
counter-measures. An obvious one relates to the nature
of the breach. For example, were Ethiopia to divert
the course of the Blue Nile thereby denying the Sudan
her share of the waters of that river, the Sudan would
obviously not be able to apply reciprocal measures.
A similar dilemma is likely to arise where one State
defaults in settling her indebtedness to another State,
or where foreign property is expropriated without
adequate compensation.
Another limitation on the usefulness of reci
procity arises from the content of the rules involved.
For instance, a violation of a jus coqens rule cannot
be responded to by a reciprocal treatment. Indeed,
as Professor Reuter pointed out, reciprocity would
have no application if, for example, "a State
decided to cut off the hands of its prisoners of

1. See also Chapter 9, Section E.5., post, p. 336
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war."

There are other categories of rules which

are extremely important but do not constitute part
of -jus cogens. For i\n illustration, in the field
of diplomatic and consular relations, an aggrieved
State would never be entitled to apply reciprocal
counter-measures . 2
There are situations in which a group of States
may be said to have waived or modified significantly
the right of resort to reciprocal measures. For example,
the jurisprudence of the Court of Justice of the European
Communities urve^uJvocaUy precludes reciprocal reprisals as
3

responses to violations of the law of the Communities. By
the same token, States may accept a temporary limitation on
their freedom to take reciprocal retaliatory measures.
Pertinent to this point, Sir Joseph Gold argues that
the Articles of the International Monetary Agreement
do not accommodate a notion of reciprocity "by which
the failure of one member to observe an obligation
releases another member or members from their obligations
4
to the delinquent member." Consequently, where a
member introduces discriminatory currency arrangements
without the approval of the Fund, "other members
are not entitled to adopt countermeasures without
the Fund's approval if they are measures that require
the Fund's approval".
1. Y.I.L.C.. Vol. Ii 1981, p. 139, para. 28; cf .
Chapter 7, Part I, Section B., post, p. 173
2. Cf. Chapter 7, Section E. , post, pp. 206-218
3. Cf. Chapter 9, Section B. 1., post, pp. 3O1-302
4. Gold, "Reciprocity and Legal Order", The International
Monetary Fund, 1945-1965, Vol. II: Analysis, ed. by
Horsefield and others, 1969, p. 591, at p. 592
5. Ibid.
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C. 2. 4. The motivation of an expedited settlement as
a criterion for determining proportionality
As has been noted elsewhere in this work,
when the underlying motivation for counter-measures
is to induce a defaulting party to reach an expedited
settlement, the measures involved can be maintained
. orfs>
in^asymmetrical ratio to the breach. Such a position
is justified by the need to nudge the defaulting
party to perform its obligation or to agree to third
party settlement procedure. As regards the scope of
the permissible measures, when the motivation is a
speedy settlement, it is clear from what has been
said so far that the action taken may go beyond re
ciprocity. It needs to be emphasized, however, that
the aggrieved party is not entitled to take rigorous
action as though it was seeking self-protection.
Consequently, when choosing between two objects of
reprisals, the one which is likely to suffer less
irreparable damage should be chosen. Thus, for^example,
if the choice is between impounding a consignment of
essential medical provisions or the freezing of assets,
the latter option should be preferred.
It stands to reason that where a desire for
an expedited settlement is one of the purposes for
taking counter-measures, the

measures taken must

be accompanied by an offer for third party settlement.
Pertinent to this, the Tribunal in the Air Services
1. Chapter 4, Section C.4., ante, p. 79
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Award was of the opinion that:
M a State resorting to such measures, however,
must do everything in its power to expedite
the arbitration.'* 1
,r

It may also be recalled that,during the hostage crisis
in Tehran, the United States had begun imposing
counter-measures against Iran in about the middle
of November 1979. Towards the end of that same
month, she instituted legal proceedings against
Iran.

2

The immediacy of these proceedings is indi

cative of the willingness of the United States to
give every opportunity to Iran to challenge the
legality of the counter-measures taken.
Finally, where the motivation is to achieve
a speedy settlement, the counter-measures imposed
must be vacated as soon as the parties have agreed
on interim arrangements that will restore a balance
between their respective positions. Similarly, where
the offending party has agreed to restore the status
quo, for example

by offering to pay compensation,

the counter-measures taken must cease forthwith.

C. 2. 5. The "questions of principle" as a criterion
for determining proportionality.
An attempt has been made in the preceding
three sub-sections to assess the significance of
using three of the more important motivations for
1. I.L.R., op. cit., Vol. 54, 1979, p. 341, para. 98
2. I.C.J. Pleadings, 1982, p. 3
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counter-measures as criteria for determining pro
portionality. However, in the Air Services Award,
the Tribunal adopted a different approach in its
endeavour to ascertain whether the counter-measures
in that particular dispute would have been pro
portionate. It stated that not only the losses
suffered by the companies concerned should be taken
into consideration but also "the importance of the
questions of principle arising from the alleged
breach."

It is noteworthy that the views expressed

by the French Arbitrator, Reuter, on this point were
consistent with those expressed by the Tribunal. He
stated:
"I accept the Tribunal's legal analysis, in
particular the idea that, in order to accept
the proportionality of the countermeasures, it
is necessary to take into account, not only
the actual facts, but also the questions of
principle raised by them. Those questions
should however be considered in the light
of their probable effects." 2
Although the reference to "questions of principle"
was nowhere defined, its meaning may be gleaned from
the following extract from the Air Services Award;
"If the /Issue of proportionality/ ^ s viewed
within the framework of the general air transport
policy adopted by the United States Government
and implemented by the conclusion of a large
number of international agreements with countries
other than France, the measures taken by the
United States do not appear to be clearly dis
proportionate to those taken by France." 3
1. I.L.R.. 22» cit. , Vol. 54, 1979, p. 338, para. 83

2. Ibid., pp. 343-344

3. Ibid.. p. 338, para. 83
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It appears, therefore, that the use of the term
"questions of principle" implies that a balance
should be established between the effects of the
U.S. counter-measures on France and the effects of
the French interdiction on the United States. Thus,
the factor of proportionality was applicable not so
much to the losses which would have been incurred
by the two airlines, but rather to the eventual losses
that might have been suffered by the two Governments
concerned.
In assessing the proportionality of the United
States' measures, the Tribunal laid emphasis on
a factor that might be regarded as extraneous to
the dispute. In its view, cognizance should be taken
of the serious losses which the United States might
have suffered if France's example had been followed by
other States with which the United States had similar
agreements. 2 This raises the issue of how much sig
nificance should be attached to the deterrent effect
of counter-measures when assessing proportionality.
Two possible approaches may be suggested here. First,
where the effects of the breach are likely to be serious,
the counter-measures taken need not be limited to the
short-term effects of that breach. In such a case,
therefore, proportionality can be determined by
taking into consideration not only the immediate
1. See Zoller, op. cit., p. 134
2. See Greenwood, "The U.S. French Air Services Arbitration",
Cambridge Law Journal, Vol. 38, 1979, p. 233, at p. 238
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injury caused by the breach, but also the potential
effects arising from it. The difficulty inherent in
such an approach is that it is not 'always possible
to distinguish between actual and remote damage. As
regards the second approach, it may be argued that
deterrence should never be taken into account for
the reason that it entails action which is incommen
surate with the breach committed by the particular
delinquent State. The present writer is inclined to
favour the first of these two approaches. However,
it needs to be emphasized that restraint must be
exercised in any assessment of the potential effects
of the breach, otherwise the dispute could escalate
beyond control.

C. 2. 6. The factor of dependence or reliance
It is proposed to examine whether the factor
of dependence or reliance may be regarded as one of
the criteria for assessing proportionality. Such an
examination is thought to be necessary for the reason
that counter-measures may have as their objects commo
dities or services that are vital to the well-being
of the target State.
It may be recalled that, by amending the Sugar
Act of 1948, the United States Congress reduced the
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sugar quota for Cuba "in the national interest".
Pursuant to this amendment, the President of the
2
United States issued a Proclamation reducing the
Guban sugar quota by 70O,OOO tons from the original
level of 3,119,655 tons. In spite of the pretext
offered for this conduct, there were clear indications that it was intended as a form of retaliation.3
4
However, in the Sabbatino Case the Court rejected
the contention that the United States in reducing
the sugar quota had acted unlawfully by exerting
undue pressure on Cuba,
On the assumption that the action taken by the
United States constituted prima facie a countermeasure, the question would still remain as to
what criteria should be used for assessing pro
portionality in such a case. For instance, should
allowance have been made for the heavy dependence
of the Cuban economy on the revenue derived from
the sale of the sugar to the United States?

The

present writer submits that the answer should be in
1. Text of the I960 Amendment: Stat., op. cit., Vol. 74,
1961, pp. 330-331
2. Proclamation No. 3355, U.S.C., op. cit., Congressional
and Administrative News, 86th Congress, 2nd Sess.,
Vol. 1, I960, pp. 1612-1613
3. Ibid., pp. 12311, 12534 and 12624
4. Federal Reporter, 2nd Series, Vol. 3O7, 1963, p. 845,
at p. 866, para. 27
5. But see remarks by Schrieber who argues that there
was no such dependence, "Economic Coercion as an
Instrument of Foreign Policy: U.S. Economic Measures
against Cuba and the Dominican Republic", World Politics.
Vol. 25, April 1973, p. 387, at p. 395
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the affirmative. However, it may be argued that in
the absence of other avenues of redress, the factor
of dependence or reliance might not be an appropriate
criterion for assessing proportionality.
Support for the view that the factor of de
pendence or reliance may be a possible criterion
for assessing proportionality of counter-measures
was expressed in some quarters during the 1973 Arab
oil boycott. In this line Mr. Paust and Mr. Blaustein
argued that a sudden disruption of constant supplies
of a vital commodity to regular customers would be
disproportionate to the objective sought.

While

agreeing in principle with this view, the present
writer argues that it could not be applied to the
1973 Arab oil boycott. This position is based on
two grounds: first, the boycott was imposed by belli
gerent States against other States which had com
promised their neutrality. In the words of Mr. Shihata
"Such measures of reprisals are not merely
punitive retaliatory acts, but must be con
sidered as instruments for discouraging the
offending nonbelligerent from committing
further violations of international law with
regard to the injured party".2
It is contended that where the pertinent international
1. Paust and Blaustein, "The Arab Oil Weapon-A Threat
to International Peace", A.J.I,L., op. cit., Vol. 68, 1974,
p. 410, at pp. 42O and 435
2. Shihata, "Destination embargo of Arab oil: its lega
lity under international Law11 , ibid. » 1974, p. 591, at
pp. 614-15; see also Shihata, "Arab Oil Policies
and the New International Economic Order", Virginia
Journal of International Law, Vol. 16:2, 1976, p. 261, at
p. 267
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institutions are shown to be ineffective, an aggrieved
State may resort to counter-measures in order to
preserve her rights as a belligerent. It is here
that one sees how neutrality may still play a use
ful role in international relations. As to the second
ground, the factor of reliance or dependence might
not be relevant to the 1973 oil embargo, arguably
because there were no other means of redress avail
able to the Arab States.
A further example to demonstrate that the factor
under review is not in all cases an apt criterion
for determining proportionality is the counter-measures
taken by the United States against Iran during the
hostage crisis.

In the opinion of the present writer,

the proportionality of these measures could not be
challenged on the ground that they involved an
abrupt disruption of banking services vital to Iran.
The fact that the motivation behind the actions
taken was to save the hostages clearly outweighed
2
all other considerations.

1. See remarks by Higgins concerning "Legal Responses
to the Afghan/Iranian Crises", Proceedings of the American
Society of International Law, Vol. 74, 198O, p. 74,
198O, p. 25O, at p. 255
2. See remarks by Mr. Hinton, Assistant Secretary, U.S.
Department of State, ibid., p. 248, at p. 249
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Conclusions
Looking back over the substance of this Chapter
it becomes evident that proportionality is recognized
as a general principle of international law. In certain
fields, however, it has assumed a particular importance
through its acceptance as a criterion by which a
relation may be established between two given factors.
In the field of non-forcible counter-measures,
the weight of opinion is that proportionality is one
of the conditions by which legality may be determined.
In other words, the measures taken must be commensurate
with the breach. This rule, however, will take on a
fuller significance when the criteria for measuring
proportionality have been identified. The principal
criteria are as follows: the purposes for resorting
to counter-measures; the probable effects of the
breach and of the counter-measures; and the factor
of dependence and reliance.
As regards the proportionality of countermeasures when the purpose is self-protection, an
aggrieved State is not obliged to restrict her
response to any one particular field. Furthermore,
the measures taken by that State may be intensified
to such a degree as is necessary to compel the offend
ing State to put an end to her wrongful conduct.
Should all these endeavours prove ineffective, an
aggrieved State may go so far as to impose irre
versible counter-measures.
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In cases where reciprocity is the purpose for
resorting to counter-measures, the action taken must
correspond to the breach which provoked it. For instance,
if a treaty between two States provides for preferential
treatment for the nationals of each other in their
respective territories, a breach of this stipulation
by one State entitles the other to impose reciprocal
measures. It needs to be said, however, that measures
taken in these circumstances must be vacated as soon
as the breach of that stipulation is rectified. Finally,
one notes that the element of reciprocity cannot be
employed for the purpose of assessing proportionality
in all cases. In the first place, by the very nature
of things it may not be possible to impose a reci
procal measure. In the second place, the possibility
of resort to reciprocal measures may be precluded by
a rule of international law.
Where the purpose for imposing counter-measures
is to achieve a speedy settlement, the measures taken
should be in an assymmetrical ratio to the breach in
order to induce the other party to respond. Such
imbalance must not go beyond what is required to
achieve that purpose, and must not involve the in
fliction of irreparable damage. Moreover, since the
motive is to achieve a speedy settlement, the measures
taken need to be accompanied by an offer to submit
the dispute to third party settlement. Finally, the
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counter-measures in question must be vacated as soon
as the parties have reached an interim agreement, or
where the offending party has made satisfaction.
,*

The Tribunal in the Air Services Award laid stress
on the relation between the effects of the breach and
the effects of counter-measures. This approach sets
in a new perspective the role of proportionality as
a criterion for determining the legality of countermeasures. However, one particular aspect of this
approach appears to be somewhat controversial. This
can be seen in the Tribunal's legal analysis concern
ing the likely effects of breach. In giving a special
weight to the factor of deterrence, the Tribunal
allowed a wide discretion to the aggrieved State in
determining what was proportionate. Finally, the
present writer submits that the 'effects' approach
propounded by the Tribunal does not eliminate the

,

need to examine the purposes of counter-measures
when assessing proportionality.
When an aggrieved State disregards the factor
of dependence or reliance when applying counter-measures,
it is arguable that such measures cannot be held as
proportionate. Nevertheless, in the absence of other
avenues for obtaining redress, that factor will have
no bearing on the question of proportionality.
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Chapter 7
Certain collateral constraints; -the- relation between
legitimate counter-measures and other rules of
international law.
The purpose
It has been shown in the preceding three Chapters
that for a retaliatory action to be categorized as a
lawful counter-measure, it must comply with the consti
tuent conditions of legality. Thus, the action in
question should be in response to, and commensurate
with, a particular breach, and be taken only after an
unsuccessful demand for reparation has been made. As
an addition to these conditions, international law
recognizes further collateral constraints on the
legality of counter-measures. The number of collateral
constraints which can be covered may prove to be
quite considerable. For this reason, however, it
is thought that only the more significant collateral
constraints should be discussed. Hence, Part I of this
Chapter will deal with the important question of lus
coqens as a collateral constraint on counter-measures.
The other legal principles that are thought to con
stitute collateral constraints on the legality of
counter-measures will be examined in Part II of the
present Chapter.
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Part I>

Obligations imposed by the rules of lus coqens
as a collateral constraint on counter-measures

Section A. Some introductory remarks'
The purpose of this section is to examine
the effect which the violation of rules of jus
cogens may have on the legality of counter-measures.
The difficulty to be faced at the outset stems from
the lack of clear authority pertaining to the actual
content of the category of -jus cogens. This un
certainty is reflected, for instance, in Article
53 of the Vienna Convention on the Law of Treaties
which refers to a -jus cogens rule in the following
terms:
"/A/ peremptory norm of general international law
is a norm accepted and recognised by the inter
national community of States as a whole as a
norm from which no derogation is permitted and
which can be modified only by a subsequent norm
of general international law having the same
character."

For the recognition of the principles of -jus coqens
generally see: Lauterpacht, "Sovereignty over Sub
marine Areas", B.Y.I.L. t op. cit., Vol. XXVII, p.
376, at pp. 397-398; ibid., First Report on the Law
of Treaties , (Doc. A/CN. 4/63), Y.I ..L.C. t op. cit. ,
Vol. II, 1953, p. 90, at p. 155, para. 4; Fitzmaurice,
Third Report on the Law of Treaties ,, (Doc. A/CN.4/
115), ibid., 1958, p. 2O, at p. 27, (Art. 17 conflict
with international law): ibid., "The General Principles
of International Law Considered from the Standpoint
of the Rule of Law", R. d. C., op. cit., vol. 92,
1957 (II), p. 5, at p. 120, S. 7O, p. 122, s. 73,
p. 125, s. 73 (ii); McNair, 1961, op., cit.. pp. 214215; The Barcelona Traction Case (Second Phase),
I.C.J. Reports, 197O, p. 3, at p. 32, paras. 33-34;
for commentary on earlier drafts of Article 53 of
the Vienna Convention on the Law of Treaties,see
ILC Report on the Law of Treaties, (Doc. A/63O9/
Rev. I), Y.I.L.C., o£. cit., vol. II, 1966, p. 170,
at pp. 247-249, paras. 1-6
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The lack of substance evident in the above provision
is matched by the circular reasoning respecting the
manner in which the norm in question, may be modified.
In practice, however, the difficulty may prove more
apparent than real, as is seen from the readiness
with which the Courts apply jus cogens rules.

A

comment on the position of principle which is
acceptable to the present writer is offered by
Hersch Lauterpacht as follows:
"These principles would not necessarily have
crystallized in a clearly accepted rule of law
such as prohibition of piracy or of aggressive
war. They may be expressive of rules of inter
national morality so cogent that an international
tribunal would consider them as forming part
of those principles of law generally recognised
by civilised nations.*."2

Section B. The relation between jus coqens rules and
the legality of counter-measures.
There is a dearth of analysis in both
doctrine and jurisprudence concerning the effect of
violation of a jus coqens rule on the legality of
non-forcible counter-measures. The International Law
Commission considered the circumstances precluding
wrongfulness, and concluded that neither a plea
1. See Riesenfeld, "Jus dispositivum and Jus Cogens in
international law in the light of a recent decision
of the German Constitutional Court", A.J.I.L., op. cit.,
Schwelb, "Some aspects
Vol. 6O, 1966, pp. 511-515 >
of international -jus coqens as formulated by the
International Law Commission." Ibid., Vol. 61, p.
946, at pp. 95O-951, Crawford, The Creation of States
in International Law, 1979, p. 81; Zoller, op. cit.,
pp. 82-84
2. Lauterpacht, First Report on the Law of Treaties ,
Doc. A/CN.4/63, 24 March 1953, Y.I.L.C., op. cit.,
Vol. II, 1953, p. 90, at p. 155, para. 4
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of 'consent 1 1 , nor of 'necessity 1 2 could justify breach
of an obligation which arose out of a peremptory norm
of general international law. In marked contrast, the
,»

Commission omitted all reference to "jus coqens rules
in the text of draft Article 3O respecting legitimate
counter-measures. What is more, the question had,
surprisingly, never figured in the Commission's
. 3
4
discussion, nor in its report to the General Assembly.
Subsequently, the Special Rapporteur for Part 2
of the draft Articles on State responsibility proposed
Article 4 in these terms:
"An internationally wrongful act of a State does
not entail an obligation for that State or a right
for another State to the extent that the per
formance of that obligation or the exercise of that
right would be incompatible with a peremptory
norm of general international law unless the
same or another peremptory norm of general inter
national law permits such performance or exercise
in that case." 5
Although the above provision brings a solution to the
problem of the content of jus cogens no nearer, it has
a bearing on the relation between the rules of jus
cogens and the category of counter-measures. Professor
Riphagen, the Special Rapporteur, stated that draft
Article 4 prohibited any derogation from peremptory
1. Text of "Article 29(2) Consent": Y.I.L.C.. op. cit..
Vol. II, (Part Two), 1979, p. 87, at p. 1O9, and
Commentary at pp. 114-115, paras. 21, 22, and 25
2. Text of "Article 33(2)(a) State of necessity"; ibid.,
198O, p. 26, at p. 34, and commentary at p. 43, para.
22, and p. 51, para. 41
3. Ibid., Vol. I, 1979, pp. 55-63, paras. 8-35
4. Ibid., Vol. II, (Part Two), p. 87, at pp. 115-122,
paras. 1-24
5. Riphagen, Third Report on the Content, Forms and
Degrees of State Responsibility, Doc. A/CN.4/354/Add.
2, May, 1982, p. 11, para. 139; (see also draft
Article 18(2) on State Responsibility, Y.I.L.C.,
Vol. II, (Part Two), 1976, p. 69, at p. 87, and
commentary at p. 88, para. 4)
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rules even if the reaction involved was M a legal
consequence of an internationally wrongful act".
Hence, by deduction, where performance of an obligation
appears to be inconsistent with a peremptory rule,
the party to which that obligation is owed cannot
employ counter-measures as a means of compelling
such performance. It should be added, however, that
compliance with the rules of jus cogens is not
subject to the notion of reciprocity. This means
that an aggrieved party is not permitted to take
reciprocal counter-measures without deference to
the prevalence of the principles of jus coqens.
The foregoing deductions are borne out by the
new draft Articles proposed by the Special Rapporteur
as replacement for all earlier Articles submitted
by him. 2 Thus, although Article

8 affirms the

right to take reciprocal measures and Article 9
the right to make reprisals, Article 12 stipulates
certain restrictions on the exercise of those rights. 3
The pertinent part of Article 12 reads as follows:
'•Articles 8 and 9 do not apply to the suspension
of obligations: (a) of the receiving State regard
ing the immunities to be accorded to diplomatic and
consular missions and staff; (b) of any State by
virtue of a peremptory norm of general inter
national law". 4
1. Riphagen, Third Report, ibid., para. 139(2)
2. Riphagen, "Fifth Report on the Content, Forms and
Degrees of State Responsibility", (Part Two of the
Draft Articles), (Doc. A/CN.4/38Q), 4 April 1984,
p. 2, para. 4
3. Ibid., p. 6
4. Ibid., p. 8
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Section C. Some matters of principle.
The present writer accepts the position
taken by Professor Riphagen for two reasons: first,
the existence of the rules of jus cogens should be
regarded as axiomatic. Secondly, it seems clear that dero
gation is not possible from rules which have the
character of -jus cogens. Accordingly, there is no
justification for exempting the category of countermeasures from the operation of this general rule. In
this way counter-measures are brought into line with the
regime of the Vienna Convention on the Law of Treaties
which provides that TI /a/ treaty is void if, at the
time of its conclusion, if conflicts with a peremptory
norm of general international law."
If the problem is viewed from the perspective
of the raison d'etre for counter-measures, the answer
will still be the same. This is because, as has been
noted, the fulfilment of obligations which have the
character of a lus coqens is not dependent on reciprocity.
Furthermore, neither the motivation of self-protection, nor
that of speedy settlement can justify a violation of
basic rules of -jus cogens. In short, counter-measures
can never be employed to frustrate basic values. Finally,
it is submitted that violations of lus coqens rules may be
responded to by suspending the performance of some
other obligations

1. Article 53

owed by the injured State to the
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State author of the breach. A good example, as we
shall see, is the counter-measures taken by the
United States against Iran during the hostage crisis
in 198O. 1

Part II:

Collateral constraints other than'jus coqens

Section A.

The effect of violation of human rights
on the legality of counter-measures

A. 1.

The purpose
Although this Section deals specifically

with human rights, it has to be recognized from the
outset that there is a certain overlap between the
spheres of human rights and of jus cogens in general.
The intention here is to examine whether human rights,
regardless of their jus coqens character* constitute
a constraint on counter-measures.

A. 2.

A review of the relevant material
The issue of the detention of aliens

by way of reprisals was alluded to by the Danish
Government in its reply to point XI(b) of the Basis
of Discussion of the 193O Codification Conference.
The position taken was that "reprisals involve £. ../

1. Cf. Section E.3., post, p. 216
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the imprisonment of foreigners."

It should be noted

in passing that none of the replies received from
other States made any reference to the question of
whether aliens could be seized as part of a reprisals
scheme.
The Institute of International Law adopted a
resolution in 1934 which outlined the rules applicable
to all forms of peacetime reprisals. The pertinent
paragraphs of Article 6 of that Resolution read as follows
3

Limiter les effets des represailles a L'Etat
contre qui elles sont dirigees, en respectant,
dans toute la mesure du possible tant les
droits des particuliers que ceux des Etats
Q tiers;
4 S-'abstenir de toute de mesure de rigueur qui
serait contraire aux lois de l^humanite" et
aux exigences de la conscience publique;" 2
As can be seen, the above two provisions have a definite
bearing on the question of reprisals against individuals.
Paragraph 3

stipulates that a State taking reprisals

should, to the extent possible, respect the rights of
private persons. The wording of this paragraph does
not categorically rule out the possibility of
reprisals against individuals. By allowing some
discretion in the application of such reprisals, it
presupposes good faith on the part of the sanctioning
State. By contrast, paragraph 4

explicitly prohibits

any harsh measures which violate the laws of humanity.
However, the use of the adjective 'harsh 1 implies that
1. Conference for the Codification of International Law.
op. cit., p. 128
2. Annuaire, op. cit., 1934, p. 710; cf. Chapter 2, Section
H, ante, pp. 54-55
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counter-measures which involve less rigorous violations
of humanitarian laws would not be unlawful.
The principles of human rights germinating
from the Charter of the United Nations as developed by
subsequent practice of the parties have evidently
superseded the long-held rule according to which indi
viduals could be taken as objects of reprisals. Although
both the Charter of the United Nations and the Universal
Declaration of Human Rights preceded the seventh edition
of Oppenheim, they clearly had no influence on the views
expressed by its editor on the legality of reprisals
against individuals. In this respect it is stated in
Oppenheim that :
"The persons of officials, and even of private
citizens, of the delinquent State are possible
objects of reprisals.'* 1
With deference to Lauterpacht, the better view
would seem to be stated by Fitzmaurice, a former legal
Advisor to the British Foreign and Commonwealth Office
and a Judge of the International Court. He remarked
that:
are certain forms of illegal action that
can never be justified by or put beyond the
range of legitimate complaint by the prior illegal
action of another State, even when intended as a
reply to such action. These are acts which are
not merely illegal, but malum in se» such as
certain violations of human rights, certain
breaches of the laws of war, and other rules
in the nature of lus coqens - that is to say
obligations of an absolute character, compliance
1. Oppenheim, op. cit., Vol. II, 7th ed. by Lauterpacht,
1952, p. 139
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with which is not dependent on corresponding
compliance by others, but is requisite in all
1 circumstances, unless under stress of literal
vis major." I
Pertinent to the question under review, Judge
Tanaka stated in 1966 that "the principle of the
protection of human rights has received recognition
as a legal norm under three main sources of inter
national law, namely (1) international conventions,
(2) international custom and (3) the general principles
2
of law." Thus, it can be concluded that from about
the middle of the sixties respect for human rights
3
has crystallized into a recognized legal standard.
Obviously, this has the effect of weakening the case
for seizing individual persons as objects of reprisals.
The need to ensure the protection of individuals from
acts of reprisals has received explicit recognition
4
in the Vienna Convention on the Law of Treaties. The
first three paragraphs of Article 60 deal with the
right to invoke material breach as a ground for the
termination or suspension of a violated treaty.
Paragraph (5) of that Article provides by way of
exception that:
"Paragraphs 1 to 3 do not apply to provisions re
lating to the protection of the human person
contained in treaties of humanitarian character,
1. Fitzmaurice, "The General Principles of International
Law Considered from the Standpoint of the Rule of Law",
R. d. C.,- op. cit., Vol. 92, 1957 (II), p. 5, at p.
120, S. 70
2. Diss. Op. Judge Tanaka, South West Africa Cases,
I»C.J. Reports, 1966, p. 248, at p. 300; see also
remarks by the Court in the Namibia Case, ibid., 1971,
p. 16, at p. 57, para. 131
3. See Brownlie, 1979, op. cit., p. 596
4. Cf. Chapter 8, Section C.6., post, pp. 295-296
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in particular to provisions prohibiting any form
of reprisals against persons protected by such
treaties.' 1
It should be noted that Article 6O is widely regarded as
evidence of the existing law on the- right of termination
or suspension of treaties on ground of material breach.
Although paragraph (5) precludes the exercise of this
right only vis-a-vis treaty provisions prohibiting
reprisals, one could reasonably argue that the para
graph reflects modern development in the customary law
concerning reprisals against individuals. According
to this approach, reprisals against individuals should
not be permitted in any circumstances.
The Court in the Barcelona Traction case
distinguished between "the obligations of a State
towards the international community as a whole, and
\,
those arising vis-a-^vis another State in the field of
2
diplomatic protection." The Court added that the
former type of obligations were by their very nature
obligations erga omnes. It explained further:
"Such obligations derive, for example, in
contemporary international law, from the out
lawing of acts of aggression, and of genocide,
as also from the principles and rules concerning
the basic rights of the human person, including
protection from slavery and racial discrimination." 3
The presumption to be drawn from the views expressed by
the Court is that erga omnes obligations have an
import equivalent to that of jus cogens rules.
1. Cf. Chapter 8, Section C.I, post, pp. 277-278
2. I.C.J. Reports, 197O, p. 4, at p. 32, para. 34

3. Ibid.
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The specific mention of human rights in the above
passage presupposes the acceptance of a general
principle of human rights in international law.
Article 19 of Part I of the draft Articles on State
Responsibility provides that an international crime
may result, inter alia, from:
"(c) a serious breach on a widespread scale of an
international obligation of essential importance
for safeguarding the human being, such as those
prohibiting slavery, genocide and apartheid;"
The above provision indicates that serious breaches of
human rights standards could be regarded as violations of
the rules of -jus cogens.
The International Law Commission had never considered
the possibility of including respect for human rights
as part of the text of draft Article 3O concerning
counter-measures. However, the view of the Commission
on the underlying issue could be gleaned from its
commentary on that Article. This provided that:
"/E/ven where the internationally wrongful act in
question would justify a reaction involving the
use of force, whatever the subject responsible for
applying it, action taken in this guise certainly
cannot include, for instance, a breach of obligations
of international humanitarian law. Such a step
could never be "legitimate" and such conduct would
remain wrongful". 2
The question under review has been receiving a closer
consideration in Part Two of the draft Articles on State
responsibility. Article 4 as proposed by Professor
Riphagen in his third report addressed the issue of the
inadmissibility of conduct which violated a peremptory
1 - Y.I.L.C.* 0£. cit., Vol. II, Part Two, 1976, p. 95
2, ______
Y.I.L.C.. _
0£. __
cit., Vol. II, Part Two, 1979, p. 116,
para. 5
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norm of general international law.

Subsequently,

Riphagen conceded in his fourth report that there
existed rules of international law for the protection
of human rights in armed conflicts which precluded re2
prisals. To this he added,
"there are other objective regimes which impose on
States the respect of human rights, whatever the
nationality of the person affected, and whatever
the circumstances. Reprisals in breach of such rules
are obviously inadmissible, even if they do not
amount to an international crime." 3
Riphagen then proceeded to explain that this inadraissibility
had already been included in Article 4 of his third
report.
To make the record more complete, it is necessary to
refer to Article 11 as proposed by Professor Riphagen
in his fifth report. Paragraph (l)(c) of that Article
forbids an injured State to suspend her obligations
vis-a-vis the State perpetrating the breach where
"such obligations are stipulated (in a multilateral
treaty) for the protection of individual persons
irrespective of their nationality." 5
As part of the review of the relevant material,
attention may now be turned to the Hostages Case. In the
course of the oral hearings, Mr. Owen argued that the
United States was entitled to measures of protection
as a matter of law. He further submitted that "humani6
tarian considerations require no less." In reference to
the detention of the hostages as an instrument of pressure
1. U.N. Doc. (A/CN.4) 354/Add. 2, May 1982, p. 11, para.
139
2. U.N. Doc. CA/CN.4/366 Add. 1, 15 April 1983, p. 17,

para. 47
3. Ibid.t para. 48
4. Ibid.

5. U.N. Doc. (A/CN.4/380), 4 April 1984, p. 7

6. I.C.J. Pleadings, 1982, p. 31
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against the U*S., the Court stated its view:thus:
"wrongfully to deprive human beings of their
freedom and to subject them to physical constraint
in conditions of hardship is in itself manifestly
incompatible with the principles of the Charter
of the United Nations, as well as with the funda
mental principles enunciated in the Universal
Declaration on Human Rights."1
This excerpt serves as an illustration of how the
International Court interpreted and applied the human
rights norms as enunciated in the Universal Declaration
of Human Rights of 1948, in a concrete case before it.

A. 3. An opinion on the question of principle
It must be accepted as indisputable that a
relationship exists between the attitudes adopted
towards aliens and the principles of human rights.
As a corollary, where these principles are violated
as part of a scheme of reprisals against the nationals
of a particular State, such conduct will probably not
be considered as a legitimate counter-measure. Indeed,
there are certain violations of human rights that
can in no case be regarded as lawful even if they
form part of an otherwise lawful counter-measure*
An example of these would be a counter-measure that
involves a violation of human rights which is looked
upon as part of "jus coqens.
The law of the United Nations, that is to say,
the Charter as developed by the subsequent practice of
the parties has set forth a new foundation for the

1. I.C.J. Reports, 198O, p. 42, para. 91
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observance of human rights. Thus, where a State
orders a mass expulsion of aliens ostensibly on the
basis of nationality while the underlying motive is
racial discrimination, that State will be violating
her obligations under the Charter. Further, there is
little doubt that some of the provisions of the
Universal Declaration of Human Rights constitute
general principles of international law. In the
light of these principles, acts such as the incarcer
ation or torture of aliens would clearly be examples
of impermissible counter-measures.
Although self-protection or reciprocity can in
some cases justify a retaliatory expulsion of aliens,
the manner in which that expulsion is carried out
must conform with basic humanitarian standards, and
remain within the limits of proportionality. Thus,
for instance, the dumping at some desert point of
children and pregnant women could never be justified.

Section B. The taking of property belonging to aliens
as a counter-measure

B. 1.

The purpose

According to the traditional theory of
reprisals, alien property could be seized and disposed
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of as an act of reprisal.

It is proposed to test the

validity of this statement against the limits set by
international law on the treatment of foreign nationals,
and by international human rights standards. As a
starting point,

some remarks will be made on the

international minimum standard doctrine. This will
be followed by an examination of the relationship
between the international law norms as to lawful
expropriation

and the category of counter-measures.

A distinction will be drawn between the confiscation
and freezing of alien property. Finally, it will be
shown whether human rights standards prohibit the
taking of alien property as a counter-measure.

B. 2. International Law standards.
Traditional international law provides a
minimum standard of treatment for aliens. 2 For an
illustration it was stated in the Neer Claim that
1. See Vattel, op. cit., Book II, Chapter XVIII, S. 342,
p. 283; S. 344, p. 284; and S. 351, p. 287; The views
expressed by President Jackson of the United States in
1834, Wharton, III, op. cit., pp. 9O-92; the
confiscation by the French Government of property
belonging to German Companies in 1922, Annual Register,
1922, p. 165 ; the replies received by the Preparatory
Committee of the Hague Codification Conference,
Conference for the Codification, op. cit. t pp. 124-130;
Oppenheim, op. cit., Vol. II, 7th ed. by Lauterpacht,
1952, p. 139
2. See Brownlie, 1979, op. cit., and references cited by
him, p. 524. For recognition of the international
minimum standard by international tribunals see British
Claims in the Spanish Zone of Morocco, (1925), R.I.A.A..
op. cit.. Vol. II, p. 617, at p. 644, para. 4; separate
opinion of Commissioner Nielsen, the Neer Claim, ibid..
Vol. IV, p. 6O, at p. 65; the Hopkins Claim, 1926, ibid..
p. 41, at p. 47, para. 16
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"/T/he propriety of government acts should be
put to the test of international standards ....
the treatment of an alien, in order to constitute
an international delinquency should amount to an
outrage, to bad faith, to wilful neglect of duty,
or to an insufficiency of governmental action so
far short of international standards that every
reasonable and impartial man would readily
recognize its insufficiency. 11 1
Thus, failure on the part of a State to conform to that
standard will give rise to State responsibility.
The International Law Commission dealt with the
topic of the treatment of aliens under the rubric of
State responsibility. The Special Rapporteur, Dr. GarciaAmador, attempted to synthesize international minimum
standards and the emerging norms of international human
2
rights. In his view, international minimum standards
had now been subsumed under the new human rights norms
which protected nationals and foreigners alike. The
present writer takes the view that such a proposition
would apply only to the cases in which the human rights
in question have become a part of customary international
law. 3 Be that as it may, it is arguable that a countermeasure which involves a violation of the international
minimum standard will be deemed unlawful.

1. Ibid.
2. See Article 5 of Chapter III (Violations of Fundamental
Human Rights), Garcia-Amador, Second Report on State
Responsibility, Doc. A/CN.4/106, 15 February 1957,
Y.I.L.C., ojp. cit., Vol. II, 1957, p. 1O4, at pp.
112-113
3. See Brownlie, 1979, op. cit., p. 528
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3. Expropriation of foreign property

B. 3. 1•

General considerations
According to traditional international law,

any interference with alien property by a State will
be regarded as a breach of acquired rights, and hence
an international wrongful conduct. By contrast,
contemporary international law admits that alien property
may lawfully be expropriated. Nonetheless, the traditional
view held by the capital exporting countries is that
adequate, effective and prompt compensation must be
paid for expropriated alien property. Furthermore,
the taking should be in the public interest, and
must not be discriminatory.

Against that, it must be

pointed out that although there is a controversy as
to the adequacy of compensation and the guiding
principles by which it may be measured, it is beyond
the scope of the present work to examine such issues. 2
1. See Brownlie, 1979, and references cited by him,
pp. 533-536
2. See General Assembly Resolution 18O3 para. 4j U.N.G.A.O.R.
op. cit., 17th Sess., Suppl. No. 17, (A/5217), p. 15;
U.K. Note to Iraq, British Practice in International
Law, 1967, p. 121; for U.S. State practice see Digest
U.S. P.I.L., op. cit., 1974, p. 49O; see Texaco
Arbitration, I.L.M., op. cit., Vol. 17, 1978, p. 1,
at p. 3O, para. 87; the Charter of Economic Rights
and Duties of States, Article 2, U.N.G.A.Q.R., op. cit.,
29th Sess. Suppl. No. 31 (A/9631), p. 5O, at p. 52;
see again Texaco Arbitration, pp. 3O-31, paras. 88-89 and
paras. 9O-91 , Dolzer, "New Foundations of the Law of Ex
propriation of Alien Property", A.J.I.L., op. cit.. Vol.
75, 1981, p. 553; The American Law Institute, Restatement
of the Law, Foreign Relations of the United States (Re
vised) Tentative Draft No. 3, S. 715, 1982, pp. 193-209;
Higgins, "The Taking of Property by the State: Recent
Developments in International Law", R. d. C.« op. cit.,
Vol. 176, 1982(111), p. 259
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What is significant for present purposes is that the
condition concerning payment of compensation is not
ruled out altogether. Pertinent to this point, reference
may be made to the widespread practice since the Second
World War of compensating expropriated alien property
by n lump-sum" agreements.

Although such practice re

presents a departure from the traditional approach to
the question of compensation, it nevertheless embodies
the basic idea that alien property may not be taken
with impunity.
Of particular relevance to the present work is
the question of whether an expropriation that is other
wise unlawful can be deemed lawful when it is imposed
as a counter-measure. In attempting to answer this
question there is little enlightenment to be found in
State practice. Such evidence as is available concerns
reprisals which do not fall within the category of
counter-measures. As an illustration, the Netherlands
Government stated that the nationalization of Dutch
owned property by Indonesia in 1958 was based on
considerations of political reprisals. Furthermore,
in the opinion of the Dutch Government, the nationalization
was unlawful in that it was not consistent with the
rules of international law governing expropriation of

1. For a list of the agreements made until I960, see White,
Nationalization of Foreign Property, 1961, pp. xix-xxv
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alien property.

1

As regards the position adopted by

the Indonesian Government, it is clear that that Govern
ment never sought to justify its conduct on the ground
of being a counter-measure. An interesting question
suggests itself here: Would such prima facie unlawful
expropriation have been justified, if the Indonesian
Government had invoked the plea of counter-measures
in defence of its conduct? To reiterate, there is no
evidence from State practice that has a direct bearing
on this question. Nevertheless, some guidance can be
obtained from the attitudes of States whose property
has been expropriated. These indicate that expropriation
cannot in all circumstances be an acceptable countermeasure. For instance, if the steps taken purport to
be confiscatory they cannot be justified as countermeasures. By implication, therefore, where such steps
entail temporary dispossession there may be a case for
arguing that they can be accepted as lawful counter-

1. Netherlands Note of 18 December, 1959, Regarding
Nationalization of Dutch-owned Enterprises, A.J.I.L.,
op. cit., Vol. 54, I960, p. 484, at p. 485; see
McNair, "The Seizure of Property and Enterprises in
Indonesia", Ned. Tii'd. , op. cit. , Vol. 6, 1959, p. 218,
at pp. 247, and 256; Rolin, "Avis Be Monsieur Le
Professeur H. Rolin", ibid.. p. 260, at p. 277;
Seidl-Hohenveldern, "Title to confiscated Foreign
Property and Public International Law", A.J.I.L.«
op. cit., Vol. 56, 1962, p. 5O7, at p. 510; see also
Domke who asserted that the concept of retaliation
was exclusively reserved "for actions against foreign
governments and not at all applicable to the private
property of its citizens.", Domke, "Foreign Nationaliz
ations", ibid., Vol. 55, 1961, p. 585, at p. 6O1
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measures. Accordingly, it is submitted that the
temporary freezing of alien assets can be differentiated
as a method which does not involve permanent confiscation
This point will .be elaborated on in the next sub-section.
B. 3. 2. Freezing of alien assets as a counter-measure
In the substantial period since 1945, State
practice provides several instances in which alien assets
had been frozen as purported counter-measures. Reference
may first be made to the views expressed by the United
States Government in connection with the blocking of
Yugoslav private assets :
"/The Treasury^/ Department has no intention of
using the private assets as a bargaining weapon
in connection with the settlement of US claims
against Yugoslavia. However, it has been the in
variable policy of the Treasury Department to
make general agreements or to unblock simultaneously
all assets of specified foreign countries and
consequently the Yugoslav private assets have
remained blocked pending the outcome of the
negotiations with regard to US claims and the
Yugoslav Government assets."1
This excerpt formed part of a document that was once
highly confidential. It begins by stating that assets
belonging to Yugoslav citizens would not be utilized
as a lever of policy against Yugoslavia. By contrast,
its second sentence indicates that Yugoslav private

1. F.R.U.S., 0£. cit., Vol. IV, 1948, p. 1059

9O

assets would remain frozen pending satisfactory
settlement of American claims against Yugoslavia.
However, what may be gleaned from this excerpt is
that the United States was asserting a right to freeze
private assets as a form of counter-measures.
A somewhat similar reflection of the attitude
of the United States Government towards the blocking
of private assets appears in the legislation concerning
"vesting and liquidation of Bulgarian, Hungarian,
and Rumanian property".

According to this Act,

frozen public assets belonging to these States were
utilized in satisfying American claims. Although
private assets owned by individuals from the three
States concerned were not vested, they nevertheless
2
remained blocked.
The attitude of the British Government with
respect to the blocking of private assets is
evidenced by her retaliatory measures against
Egypt in the face of the Suez Canal crisis. The
British Government issued a Statutory Instrument
which prohibited transfers respecting Egyptian sterling
accounts in the United Kingdom without Treasury
permission. 3 This restriction was intended to apply
to both private accounts and those held by the
Egyptian Government in London. Although the
1. Public Law No. 25, Stat., op« cit., Vol. 69,
1955, p. 562
2. U.S.C.. op. cit., 84th Congress, First Session,
Vol. 2, 1955, p. 247
3. Exchange Control (Payments)(Egyptian Monetary Area)
Order No. 1163, Statutory Instruments, (hereinafter
cited as Stat. Inst.), 1956, Part I, (1957), p. 838
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restriction on private accounts was lifted in a
matter of days, the fact remains that private property
was indeed

temporarily frozen as a form of counter-

measure.
Attention may now focus on two more recent
instances of State practice. The first concerns the
"Carter Freeze Order' 1 which authorized the blocking of
"all official Iranian assets" in order to put pressure
on Iran to release the American hostages.

The undoubted

implication of this Order was that no such action
was to be taken against private property held by
Iranian citizens. As an apparent shift from this
policy, a subsequent Executive Order was issued pro
hibiting trade with "/any/ Iranian governmental entity
in Iran, any other person or body in Iran or any
other person or body for the purposes of any
enterprise carried on in Iran." 2 This was followed
by yet another Executive Order which enlarged the
scope of the sanctions to cover;
"any payment, transfer of credit, or other transfer
of funds or other property or interests therein
^"to any person in Iran/, except for purposes of
family remittance." 3
Although, as mentioned, Executive Order No. 12170
had implicitly excluded private assets from its ambit,
such a lenient attitude was hardened by the two sub
sequent Executive Orders. Thus, Executive Order 122O5
1. Executive Order No. 1217Q of 14 November 1979, 44 Fed. Reg.
op. cit., 65729, 1979; D..S.B., op. cit. , December 1979, p.50
2. Executive Order No. 122O5 of 7 April 198O, 45 Fed. Reg..
op. cit., 24O99-1OO, 198Oj P.-.S.B. , op. cit.. May 198O,
pp. 1-2
3. Executive Order No. 12211 of 17 April 1980, 45 Fed. Reg,
op, cit. 9 26685-86, 1980; reproduced in A.J.I.L.» op. cit.,
Vol. 74, 198O, pp. 671-673; for excerpts of the President's
speech see D.S.B., op. cit., May 1980, p. 8
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exposed private assets to the operation of the sanctions
stipulated therein, while Executive Order 1221 effectively
blocked all such assets.
The second recent instance of State practice
concerns the freezing of Argentine assets, held in
the United Kingdom, by the British Government during
the armed conflict over the Falkland Islands. Article
2 of the Statutory instrument containing the directions
issued by the British Treasury, provided:
"/N/o order given by or on behalf of the Government
or of any person resident in the Argentine Republic
/". . . // shall be carried out in so far as the order (I) requires the person to whom the order is given
to make any payment or to part with any gold or
securities; or
(II) requires any change to be made in the persons
to whose credit any sum is to stand or to
whose order any gold or securities is to be held." 1
A notice issued by the Bank of England 2 defined a
'resident of the Argentine Republic 1 as "any person,
including any body corporate, resident in that country
on 3 April 1982 or at any later time." 3 In contrast
to the earlier measures adopted by the United States
against Iran, the directions issued by the British
Treasury had effectively blocked Argentine private
accounts.
To conclude, the instances of State practice cited
above indicate that alien property may be frozen as a
counter-measure. It needs to be emphasized, however,
1. Statutory Instrument 1982, No. 512, Stat. Inst.. op.
cit., Part I, Sec. 2, 1982, p. 1296
2. Notice issued on 3 April 1982, B.Y.I.L., op. cit.,
Vol. LIII, 1982, pp. 5O9-513
3. Ibid., p. 51O, para. 5
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that in general States have not expressed clearly
defined views on this point.

Such evidence as is

available relates to mere episodes. Some doubt, there
fore, still remains as to whether the freezing of alien
property can be justified as a counter-measure.

B. 3.3. The taking of alien property and human rights.
In our search for a line between the acceptable
and the unacceptable modes of counter-measures, it is
proposed to examine whether human rights standards
preclude the expropriation or freezing of property
belonging to aliens. The outcome of this enquiry will
depend on whether the notion of property rights may be
regarded as a form of human rights. 2
Article 17 of the Universal Declaration on Human
3
Rights provides
"(1) Everyone has the right to own property
alone as well as in association with others.
(2) No one shall be arbitrarily deprived of his
property. 11
The tenor of this provision raises the question as to
whether there is an obligation for States not to take
alien property as an act of reprisal. However, one
should not lose sight of the fact that the Declaration
as such was never intended to be a legally binding________
1. But see McNair, 1961, op. cit. , p. 578, who instanced "the
blocking of the banking accounts of the nationals of
the wrongdoing State", as a form of lawful non-forcible
2 . See Higgins and references cited by her, MThe taking of
property by the State: Recent developments in inter
national Law", R. d. Of op. cit., Vol. 176, 1982(11),
p. 258, at p. 355
3 . Adopted by the General Assembly on 1O December 1948,
(U.N. Doc. A/811), reprinted in U.N.,Human Rights:
A Compilation of International Instruments of the
United Nations, (A/CQNF.32/4), 1967, p. 2
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instrument.
Attention may now turn to the International
Covenant on Economic, Social and Cultural Rights, 2
and the International Covenant on Civil and Cultural
2
Rights. It is noteworthy that both instruments contain
provisions which relate to aliens. 3 In the case of
the former, its provisions recognize 'the right of
everyone' to enjoy benefits of various types. In the
case of the latter, Article 2(1) provides that each
contracting State undertakes to ensure "to all indi
viduals within its territory" the rights recognized
in the Covenant. However, neither of the two Covenants
contains provisions concerning protection of private
property.
As evidence of State practice reference may
be made to the European Convention on Human Rights. 4
Article 1 of its First Protocol pertinently provides:
"No one shall be deprived of his possessions
except in the public interest and subject to
the conditions provided for by law and by the
general principles of international law." 5
This provision clearly prohibits permanent dispossession
1. For the debates leading to its adoption in 1948 see U.N.
G.A.O.R., op. cit.» 3rd Session, Part I, p. 934; see
generally Lauterpacht, International Law and Human
Rights, 195O, p. 394 et seq.; Waldock, 'General Course
on Public International Law 1 , R.d.C., op. cit., Vol.
106, 1962, II, p. 5, at p. 199; Sieghart, The Inter
national Law of Human Rights. 1983, pp. 53-54; Lillich,
The human rights of aliens in contemporary international
law, 1984, p. 44
2. General Assembly Resolution 22OO, (1966), U.N.G.A.O.R..
op. cit.. 21st Session, Suppl. No. 16, (A/6316), p. 49
3. Ibid.. P.f*
4. Brownlie, Basic Documents on Human Rights, 2nd ed.,
1981, p. 242
5. Ibid., p. 257, emphasis added
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of private property except when the aforementioned
conditions are complied with. As regards the meaning
of the phrase 'the conditions provided for by general
international law 1 , there is a unanimous agreement
among the parties to the Convention that a taking of
alien property is subject to the requirement to pay
compensation.

This provides a clear example of a

synthesis of the international minimum standards and
human rights standards. Nonetheless, it must be stated
that the provisions of the Convention and its Protocol
are somewhat vague and have failed to give unqualified
right of protection.
It is noteworthy that Professor Brownlie takes the
view that there is now "a legal principle of nondiscrimination which at least applies in matters of race." 2
In his opinion, such a principle is based, in part, upon
the United Nations Charter, and the other instruments
already referred to in this sub-section. He further
points out that expropriation which is aimed at indi
viduals belonging to a particular racial group is to
be considered unlawful. The present writer inclines to
agree with this exposition. In his opinion, therefore,
the legality of any counter-measure which is directed
at persons of a particular race must be put in question.
It is worth recalling the attitude of the United
States Government when it ordered the Freeze of
1. See Resolution 52(1) of 2O March 1952, passed by the
Committee of Ministers prior to the signing of the
approved text of Protocol I.
2. Brownlie, 1973, o£. cit., pp. 596-597
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Iranian assets, and that of the British Government
when it froze Argentinian assets. As regards the
former, although private Iranian property was not
affected by the initial Executive Order, 1 it was
effectively blocked by a subsequent Executive Order.

2

Despite this, some concession was made with respect
to the making of payments in the form of family
remittances. As regards the latter, Point No. II of
the Notice issued by the Bank of England provided,
inter alia, that:
"The Bank of England will consider applications to
debit Argentine Accounts for the following purposes: (a) Living, medical, educational and similar
expenses of residents of the Argentine Republic
in the United Kingdom £". ..._/. For all these
purposes, reasonable amounts will normally be
permitted". 3
Although funds held in private accounts were frozen,
nevertheless

it was possible to draw from them for

basic human needs. The present writer views the
concession in each case as no more than a mere humani
tarian gesture.

B. 4. Conclusions
On the basis of the material that has been
examined the following deductions may be made:
(1) It may reasonably be assumed that no form of confiscatory expropriation will be acceptable as counter-measures
This assumption is based on the'following grounds:
1. Executive Order No. 1217O of 14 November 1979, 44 Fed.
Reg., op. cit., 65729, 1979? D.S.B. op. cit., December
1979^ p. 5O
2. Executive Order 12211 of 17 April 198O, 45 Fed. Reg.,
op. cit., 26685-86; reproduced in A.J.I.L., op. cit.,
Vol. 74, 1980, pp. 671-673
3. Notice issued on 3 April 1982, B.Y.I.L., O£. cit.,
Vol. LIII, 1982, p. 511, para. 11
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First, the old concept of the minimum standard may still
serve

to prohibit the taking of alien property as an

act of reprisals. Secondly, general international law
as to lawful expropriation lays down that alien property
may be taken provided that compensation is paid. Thirdly,
although there is some controversy as to whether property
rights are recognized as human rights, few would deny
that expropriation based on racial discrimination is
unlawful.
(2) Since the freezing of alien assets does not entail
irreversible effects, it is arguable that such conduct
may be justified when it forms part of a counter-measure.
Although this view is not supported by State practice,
it may nevertheless be regarded as a compromise between
two extremes: total inaction on the part of the aggrieved
party on the onel'-hand, and confiscation of alien property
by it on the other.
(3) Where private assets are frozen as part of a countermeasure, the available evidence indicates that allowance
should be made on humanitarian grounds.
Section C. Counter-measures which infringe the rights of a
third State.
C. 1.

The problem stated
It is possible to envisage situations in

which rights of third States, or that of their
nationals, may be adversely affected by countermeasures taken by one State against another. This
Section will examine the question whether countermeasures which are otherwise lawful may cease to be
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so when they violate the rights of the aforementioned
categories. Attention will also be paid to the rights
which accrue to a third State in consequence of the
occurrence of such a violation.

C. 2. Review of the pertinent material
The principle of traditional international law is
that objects of reprisals, where property is concerned,
should be confined to assets belonging to the State
perpetrating the breach, or to her nationals.

Thus,

as a logical corollary, a State which initiates countermeasures must ensure that they do not infringe the
property rights of a third State and her nationals.
This statement of principle finds recognition even
in the laws of war. The Tribunal stated in the Cysne
Case that:
"/R/eprisals
There is no
except when
contrary to

are not admitted against neutrals.
legal justification for reprisals
they have been provoked by an act
international law'*. 2

While the Tribunal conceded that legitimate reprisals
might indirectly cause injury to the nationals of a
neutral State, it noted that the reprisals in the
present case were mounted deliberately against such
neutral subjects. The Court held that n /a/s Portugal
had not violated, in relation to Germany, any rule
of international law, acts of reprisals directed
1. Cf. Chapters 1, 2, ante, pp. 1O-62
2. Case No. 287, Portugal v. Germany, Annual Digest,
1929-193O, p. 487, at p. 49O, para, (d)
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against her were contrary to international law."
The principles affirmed by the Tribunal in
The Cysne Case have been reiterated'by authoritative
opinion. For example, The Institute of International
Law proclaimed, in Article 6(3°)' of its resolution
adopted in 1934, that the following rule applied to
all peacetime reprisals:
/
\
"Limiter les effets des repres
ailles a 1 ? Etat
contre qui elles sont dirigees, en respectant,
dans toute la mesure du possible, tant les
droits des particuliers que ceux des Etats
tiers." 2
The International Law Commission Commentary on
Article 3O concerning legitimate counter-measures
omitted to pronounce on the question of whether
the "legality" would be vitiated as a result of
injury caused to third States. The Commission merely
concentrated on the wrongful conduct which constituted
the breach, and on the conduct of the aggrieved
State which constituted the counter-measure against
the offending State. 3
As regards the question of responsibility for
injuries sustained by a third State, the Commission
made its position much clearer by stating thus:
"/T/he legitimate application of a sanction
against a given State can in no event constitute
per se a circumstance precluding the wrongfulness
1. IbidJ
2. Annuaire, op., cit. , Vol. 38, 1934, p. 71O; see also
Hyde, op. cit., Vol. II, p. 1662? Cheng, 1953, O£.
cit., p. 98; Stone, O£. cit. t 1959, p. 290
3. Y7I.L.C., 02. cit., 1979, Vol. II, Part Two, p. 122,
para. 24
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of an infringement of a subjective international
right of a third State against which no sanction
was justified." 1
As to the range of responses open to an aggrieved third
State, Professor Ago, Special Rapporteur, stated that
"any infringement of a substantive right of a third
2
State remained wrongful and required reparation."
Going further, Mr. Tabibi expressed the view that,
following an unfulfilled demand for reparation, a
3
third State would be entitled to apply sanctions.

C. 3. An opinion on questions of principle
As has already been stated in the opening sentence
of this Section, situations may conceivably arise where
a third State suffers injury as a result of countermeasures aimed by one State against another. The present
writer

takes the view that the injury thus committed

can in no way affect the legality of the initial
counter-measures. That said, however, the party which
takes counter-measures should strive to ensure that
injury to a third State be kept to the minimum. To
suggest otherwise, would mean that the legally accept
able motivations for taking counter-measures become
stretched to the limits of plausibility. This argument
has particular cogency when there are different options
1 - Y.I.L.C. . op., cit., 1979, Vol. II, Part Two, p. 12O,
para. 18
2. Ibid., Vol. I, p. 56, para. 24
3. Ibid., p. 61, para. 13
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open to the State taking counter-measures. Clearly,
where one of the options involves inflicting injury on
third States, that option should not be preferred.
As regards the question of providing remedy for
the infringement of the rights of the third State by
the initial counter-measure, the aggrieved State must
first claim reparation. In the event that such a
claim remains unfulfilled, that State becomes entitled
to resort to counter-measures within the bounds of
proportionality and other applicable collateral
constraints.

C. 4. Conclusions.
A review of the material that has been presented
leads to the following conclusions:
(a) The legality of an initial counter-measure which
is otherwise lawful will not be vitiated merely because
it has infringed the rights of an innocent third State
or those of her nationals.
(b) On the other hand, where there exists an option
that would allow the achievement of the aim of the
counter-measures without causing injuries to third
parties, that option should be taken.
(c) An aggrieved third State will be entitled to
seek reparation for her injuries. Failing satisfaction,
such a State may resort to legitimate counter-measures.

2O2

Section D. Innocent passage through territorial sea
and passage through straits.
D. 1 . The suspension of innocent passage through terri
torial sea as a counter-measure
D. 1 • 1 • The principle of innocent passage
The right of innocent passage through the terri
torial sea of a coastal State has long been recognized
in customary international law.

This right has been

codified in Article 14 of the 1958 Geneva Convention
on the Territorial Sea and the Contiguous Zone. Para
graph (1) of that Article provides that "ships of all
States, whether coastal or not, shall enjoy the right
of innocent passage through the territorial sea'*. 2 The

right

in question has further been emphasized in Article 15(1)
which stipulates that "/t/he coastal State must not
hamper innocent passage through the territorial sea".
Nevertheless, the right in question is subject to the
following qualifications envisaged in Article 16(3) : 3
coastal State may, without discrimination
among foreign ships, suspend temporarily in speci
fied areas of its territorial sea the innocent
passage of foreign ships if such suspension is
essential for the protection of its security. "
The inference to be drawn from the above provision is
that the coastal State is precluded from hindering innocent
1. See Commentary on draft Article 15(1), ILC Report on the
Law of the Sea, (Doc. A/3159), Y.I.L.C, .op. cit., Vol.
II, 1956, p. 252, at p. 272; Brownlie, 1979, op. cit. ,
p. 203: O'Connelt, The International Law of the Sea,
Vol. I, edited by Shearer, 1982, pp. 263^270.
2. See Article 17 of the United Nations Convention on
the Law of the Sea, 1982
3. See ibid., Articles 24 and 25(3)
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passage of foreign ships in her territorial sea, except
where a temporary suspension of such passage is considered
essential for the protection of her security.

D. 1 . 2. Suspension of innocent passage through terri
torial sea as a form of a counter-measure
The analysis attempted in the previous sub
section reveals that no specific reference has been made
in the Territorial Sea Convention as to whether innocent
passage may be suspended as a counter-measure. The
problem may be illustrated by a hypothetical example.
Suppose that a coastal State announces the suspension
of innocent passage of ships of a particular State, for
a period of one year as a purported counter-measure.
In such a case analogies may be drawn between the
doctrine of innocent passage and the principles govern
ing diplomatic relations.

This is because the Law of

the Sea is a system which has its own LiAJCwv^s ... Hence,
it is not seen as appropriate to bring in the regime
of counter-measures within that system.
A further understanding of the analogy with
diplomatic law may be gained by reference to the
deterrent effect of reciprocity on the conduct of
States as regards maritime passage. It is perhaps due
to that factor that there is no record of a single
instance of State practice in which innocent passage
has been suspended as a purported counter-measure.
1. Cf. Section E, post, pp. 206-218

D. 2. The suspension of innocent passage through
straits as a counter-measure
D.2.1. The principle of innocent passage through straits
The right of innocent passage through straits is
recognized in both customary and conventional law. In
the Corfu Channel Case the Court stated that warships
could enjoy the right of innocent passage "through
straits used for international navigation between two
parts of the high seas".

Although the Court did not

explicitly address the question of whether such a right
existed for merchant vessels, it would be reasonable
to assume that its existence is established a fortiori.
Be tha.t as it may, the right under review is explicitly
recognized in Article 16 of the 1958 Convention on the
Territorial Sea and the Contiguous Zone. Paragraph (4)
of this Article provides:
IT

There shall be no suspension of the innocent
passage of foreign ships through straits which
are used for international navigation between
one part of the high seas and another or the
territorial sea of a foreign State. 11

As can be seen, the above provision deals with the question
of non-suspendability of innocent passage through straits
in quite a wide scope. At any rate, much wider than was
originally envisaged in the draft submitted by the Inter2
national Law Commission.
Although the 1982 United Nations Convention on
the Law of the Sea has not yet come into force, reference
1. I.C.J. Reports, 1949, p. 4, at p. 28

2. See Article 17(3), Report of the ILC on Law of the
Sea. (Doc.A/3159), Y.I.L.C., op. cit., Vol. II, 1956,
p. 253, at p. 273
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may nevertheless be made to its provisions. It is
pertinently provided in Article 45(1) of this Convention
that the regime of innocent passage shall apply where
straits used for international navigation are:
fl

(a) excluded from the
transit passage under
(b) between a part of
economic zone and the
State."

application of the regime of
article 38, paragraph I; or
the high seas or an exclusive
territorial sea of a foreign

Further, Article 45(2) expressly forbids the suspension
of innocent passage through these straits.

D. 2. 2. The suspension of innocent passage through
straits as a counter-measure
It has been argued by the present writer

that

suspension of innocent passage through the territorial sea
as a purported counter-measure should be precluded on
two grounds. First, that the Law of the Sea has its
own mechanism; and secondly, the deterrent effect of
reciprocity. There is a stronger reason for this
argument to apply, mutatis mutandis, to countermeasures which impede innocent passage through inter
national straits. It is through such straits that the
bulk of the world's shipping trade is transported. One
can imagine the chaos that would result if that flow
were to be interrupted. One may take as an example the Strait
of Gibraltar, which decreases in width to seven and a
half nautical miles between Tarifa and Punta Ciris.

If

at this narrow point the ships of a particular nation
were denied passage as a counter-measure, the probable
effect of such action would be to inflict serious damage
1. Cf. Section D.I.2..

ante, p. 2Q3
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on world trade as well as on safety of navigation. In
this connection, it is a striking fact that there is
no evidence in State practice of innocent passage
through straits being suspended as a counter-measure.

Section £• The relationship between diplomatic immunities
and privileges and the category of counter-measures
E. 1.

Introduction
The purpose of this Section is to examine

the question whether diplomatic immunities and pri
vileges can be violated as a form of legitimate
counter-measures. As a preliminary approach to that
question^it seems pertinent to mention in outline
the salient issues dealt with in the 1961 Vienna
Convention on Diplomatic Relations.

The rules

governing diplomatic relations are founded upon
centuries of State practice and doctrinal views.

2

The Convention has codified those parts of diplomatic
1. 5OO U.N.T.S., 7310 (hereinafter cited as the Convention);
It is not intended to examine the provisions of the
1963 Vienna Convention on Consular Privileges and
Immunities. However, some of its provisions will be cited
when the Hostages Case is discussed, post* p. 211. For
its text see 596 U.N.T.S., 8638
2. See generally: Grotius, op. cit., Book II, Chapter XVIII,
S. III(i), p. 44O and S. VIII, p. 447; ibid., Book III,
Chapter II, para. VII(2), p. 629; Bynkershoek, op. cit.,
Book I, Chapter XXIV, para. 178, p. 137; Vattel, op. cit.,
Book IV, Chapter VII, S. 1O2, p. 481-2; Twis, op. cit.,
p. 38; Phillimore, op. cit., p. 32; Oppenheim, op. cit.,
Vol. I, 19O5, p. 44O, where he argues the old cases in
which ambassadors were temporarily detained but were
eventually sent home safely; Hurst, The Collected Papers
of Sir Cecil Hurst, 195O; p. 225>"Diplomatic Inter
course and Immunities", U.N. Doc. A/CN.498, Memorandum
prepared by the Secretariat of the ILC, Y.I.L.C..
op. cit., Vol. II, 1956, pp. 129-172; Satow's Guide to
Diplomatic Practice, 5th ed. by Lord Gore-Booth, 1979,
Chapter 15, pp. 12O-134
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law which were recognized in customary law. It has also
progressively developed other parts of diplomatic law
where there were not any clearly defined rules. The
fact that the Convention has been ratified, or acceded
to by an overwhelming majority of States , indicates that
the Convention is now accepted as providing a con
temporary standard of general international law in
the field of diplomatic immunities and privileges.
The most important diplomatic immunities and
privileges embodied in the Convention may be summarized
as follows: inviolability of the premises of the mission
(Article 22); inviolability of archives and documents
(Article 24); the accordance of full facilities for the
performance of the function of the mission (Article 25);
inviolability of communication, correspondence, and
the diplomatic bag (Article 27); inviolability of the
persons of a diplomatic agent (Article 29); immunity
from criminal jurisdiction, and also from the giving
of evidence, together with substantial

immunity from

civil and administrative jurisdiction (Article 31).
As a corollary to the above privileges and
immunities, the Convention has specified certain
obligations respecting the conduct of the diplomatic
agents, and the proper use of diplomatic premises.
Thus, paragraph I of Article 41 stipulates that:
I. The only reservations that have been made related
to Article 27(3)
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"Without prejudice to their privileges and
immunities, it is the duty of all persons
enjoying such privileges and immunities to
respect the laws and regulations of the
receiving State'.1 .
The International Law Commission commented that the
phrase 'without prejudice to their privileges and
immunities' meant that "/f/ailure by a diplomatic
agent to fulfil his obligations does not absolve
the receiving State from its duty to respect the
agent's immunity."

As regards diplomatic premises,

paragraph 3 of Article 41 provides that

they must

not be used for any purposes incompatible with the
function of the mission as set out in the Convention
and established by general international law. The
International Law Commission emphasized in its
Commentary on this Article that failure to fulfil
the duty laid down in paragraph 3 "does not render
Article (22) inoperative". 2
To guard against possible abuse of diplomatic
immunities and privileges, Article 6 provides the
following sanction:
"1. The receiving State may at any time, and
without having to explain its decisions, notify
the sending State that the head of the mission
or any member of the diplomatic staff of the mission
is persona non grata or that any other member
of the staff of the mission is not acceptable.
In any such case, the sending State shall either
recall the person concerned or terminate his
functions with the mission. A person may be
declared non grata or not acceptable before
arriving in the territory of the receiving State.
!• Y.I.L.C.. 22. cit., Vol. II, 1958, p. 104, para. I
2. Ibid.« para. 4
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2. If the sending State fails or refuses within
a reasonable period to carry out its obligations
under paragraph I of this Article, the receiving
State may refuse to recognize the person concerned
as a member of the mission. 11
The question of the limits set on discriminatory
treatment between States is dealt with in Article 47.
In principle the receiving State is precluded from
applying such treatment. However, paragraph 2 of that
Article provides that discrimination shall not be
considered as being imposed
"(a) where the receiving State applies any of the
provisions of the present Convention restrictively
because of the restrictive application of that
provision to its mission in the sending State".
It is clear from the travaux preparatoires that this
provision was not intended to permit reciprocal re
prisals in response to a prior derogation from the
terms of the Convention on the part of another State.
In the words of Mr. Sandstrom, Special Rapporteur, the
Article was introduced in order "to exclude the
question of reprisals and to refer only to those
rules in the application of which a certain latitude
was possible."

E. 2. The violation of diplomatic immunities and pri
vileges as a form of counter-measure
The inference to be drawn from the material reviewed
in the preceding sub-section is that there is no place
for the general principle of reprisals within the framework
1. Y.I.L.C, Vol. I, 1958, p. 197, para. 44; for views
of similar inclination expressed by other members
of the Commission see ibid., pp. 194-197, paras.
9, 22, 31 and 4O; see also Commentary on draft
Article 44, ibid., Vol. II, p. 105, para. 3
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of diplomatic relations. In the light of this, little
weight should be accorded to the view expressed by
the Netherlands Government that the draft Articles
which subsequently formed the Convention did not
"interfere with the possibility of taking reprisals
in virtue of the relevant rules of general inter
national Law."

In the Hostages Case the International

Court examined the question whether diplomatic
immunities and privileges could be violated as
a form of counter-measures.2 The Court emphasized
at the outset that the obligations of Iran relevant
to that dispute "/werej not merely contractual
obligations established by the Vienna Conventions
*

of 1961 and 1963, but also obligations under
general international law." 3 The Court then pro
ceeded to determine which Articles of the two
Conventions had been violated by the Iranian
authorities. To that end it focused on the seizure
of the diplomatic and consular personnel, and on the
occupation of the embassy by the militants. The
Court ruled that Iran had violated her obligations
under Articles 22, 24, 25, 26, 27, and 29 of the
1961 Vienna Convention on Diplomatic Relations,
1. See Comments by Governments on the draft Articles
concerning diplomatic intercourse and immunities
adopted by the International Law Commission at its
ninth session in 1957 (A/3623, para. 16), Y.I.L.C..
22.- cit. , Vol. II, 1958, p. Ill, at p. 124, para. 3
2. I.C.J. Reports, 198O, p. 3
3. Ibid.> p. 31, para. 62
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and also Articles 5 and 36 of the 1963 Vienna
Convention on .Consular Relations.

with respect to

the threats made by the Iranian authorities that the
hostages would face prosecution or be forced to
testify before a tribunal, the Court ruled that such
conduct would violate Article 31(1) and (2) of the
1961 Vienna Convention. 2
The Court then considered the crucial question
of whether the conduct of the Iranian authorities
constituted a legitimate response to the alleged
violations on the part of the United States of
diplomatic law. It held that, even if such allegations
were to be established, they could not be a justi
fication for that conduct since diplomatic law itself
contained "the necessary means of defence against,
and sanctions for, illicit activities by members of
3
diplomatic and consular missions.'* Elaborating
further on the notion that diplomatic law represented
a closed system, the Court stated as follows:

1.

2.
3.
4.

"The rules of diplomatic law, in short, constitute
a self-contained regime which, on the one hand,
lays down the receiving State's obligations re
garding the facilities, privileges and immunities
to be accorded to diplomatic missions and, on the
other hand, foresees their possible abuse by
members of the mission and specifies the means
at the disposal of the receiving State to
counter any such abuse." 4
Ibid., p. 32, para. 67; as regards the attacks on the
two American Consulates at Tabriz and Shiraz, it was
held by the Court that the inaction by Iran amounted
to a breach of several Articles of the 1963 Vienna
Convention on Consular Relations.
Ibid., p. 37, para. 79
Ibid.« p. 38, para. 83
Ibid., p. 4O, para. 86
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As pertains to "the means" embodied in diplomatic law,
the Court indicated that they were "by their nature
entirely efficacious".

It explained further that

failure on the part of the sending State to recall
an erring envoy would immediately expose him to the
loss of his privileges and immunities. The Court added
that this would "in practice compel that person, in
2
his own interest to depart at once." The essence of
these remarks is that in order for a body of rules to
be characterized as 'a self-contained regime' it
must carry within itself the means to counterbalance
a violation of those rules. 3
The special characteristics of diplomatic law
were similarly delineated by Professor Riphagen,
Special Rapporteur of Part Two of the Draft Articles
4
on State Responsibility. In his view the fact that
an aggrieved State was entitled to make a declaration
of persona non grata and to;sever diplomatic relations
"takes away the necessity for determining other legal
consequences."
indicated

The implications of this view were

in Article 12(a) of his Fifth and Sixth

Reports where he stated that reciprocity and reprisal
would not apply to the suspension of obligations:
1.
2.
3.
4.

Ibid., p.4O, para. 86
Ibid.
Cf. Chapter 9, Section E.6., post, pp. 336-341
Riphagen, Fourth Report on the Content, Forms and
Degrees of State Responsibility, U.N. Doc. A/CN.4/
366/Add. I, 15 April 1983, p. 29, para. 81
5. Ibid.
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"of the receiving State regarding the immunities
to be accorded to diplomatic and consular
missions and staff". 1
Notwithstanding the above provision, he proposed in draft
Article 10 that interim measures of protection might
be taken by the injured State within her jurisdiction,
and also that she could take counter-measures against
a State which had failed to comply with interim
measures of protection ordered by a competent tribunal.

£. 3.

2

Some matters of principle
The obligations laid on a receiving State to

maintain unqualified respect for diplomatic immunities
and privileges are based on the representative character
of diplomatic agents, and on the necessity for them
3
to perform their diplomatic functions. Furthermore,
the principle of the inviolability of diplomatic
immunities is manifestly to the advantage of all
nations* In the words of the International Court, the
institution of diplomacy proved to be "an instrument
essential for effective co-operation in the inter
national community, and for enabling States [. . . .J
to achieve mutual understanding and to resolve their
4
differences by peaceful means." It is precisely due
to these factors that the rules of diplomatic law
1. Ibid., Fifth Report, U.N. Doc. A/ON.4/380, 4 April
1984. p. 8; Sixth keport, Doc. A/CN.4/389, 2 April
1985. p. 23
2. Ibid., p. 7
3. See the Hostages Case, I.C.J. Reports, 1979, p. 19,
para. 38; ibid., 198O, p. 42, para. 91
4. Ibid., 1979, p. 19, para. 38
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have evolved into a self-contained system. Under this
system, not only are diplomatic privileges and immu
nities set out, but also the means for countering their
violation are clearly defined. Consequently, where a
member of a diplomatic mission violates diplomatic
law, the receiving State will be entitled to counter
that breach by employing the means prescribed within
the limits of that system. Thus, she may declare the
offending diplomat to be persona non grata or, more
drastically, terminate diplomatic relations with the
sending State. The effect of these procedures is to
preclude the receiving State from resorting to countermeasures such as would violate the immunities and
privileges of the erring diplomatic envoy. It should,
however, be emphasized that where a diplomatic
envoy is caught flaqrante delicto, he may be tempo
rarily detained by officials of the receiving State
in order to prevent the commission of the offence
in question.
Although breach of diplomatic law can never
justify resort to reciprocal counter-measures, obviously
this does not mean that the sending State is absolved
from responsibility for any consequential injuries
sustained by the receiving State. In the Hostages Case
the Court stated that if the alleged wrongful conduct
on the part of the United States was duly established,
1. Ibid., 198O, p. 4O, para. 86
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that could "have some relevance in determining the
consequences of the responsibility incurred by the
Iranian State'*.

This implies that Iran, as a
(f

receiving State, could lodge a claim against the
United States for damages to the extent of the
injury suffered by her. To take a concrete example
from State practice, the British Government has
claimed compensation from Libya for the death of
a police officer near the entrance of the Libyan Embassy
in London on 17 April 1984. 2 It emerges from these
illustrations that a sending State cannot under the
cloak of diplomatic protection evade responsibility
for harmful consequences which may arise from the
mischievous conduct of her diplomatic envoys. Thus,
it is submitted that if a receiving State fails to
secure reparation for her injuries, she may resort
to counter-measures against the sending State. This
is because the issue of compensation is not regulated
by the law governing diplomatic relations. It hardly
needs pointing out that such counter-measures should
not violate diplomatic immunities and privileges.
Consideration may now be given to a second
situation in which counter-measures may be taken in
a collateral field in response to a violation of diplo
matic privileges and immunities. Such a situation will
occur when diplomatic law and other principles of
1. Ibid., p. 41, para. 89
2. Times, 7 April 1985, p. 6
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international law are infringed side by side. For
example, in the Hostages Case the United States
pleaded that Iran had violated her international
obligations towards the United States on several
fronts: (i) diplomatic and consular relations;

(ii)

the Treaty of Amity, Economic Relations, and Consular
Rights between the two Countries; and (iii) the
Convention on the Prevention and Punishment of
Crimes against Internationally Protected Persons,
including Diplomatic Agents. It is submitted that
the Freeze of the Iranian assets would have had to
be justified, not on the basis of the infringement
of diplomatic law by Iran, but on the basis of the
breach of her other international obligations. In
that case the breach related to the non-observance
of treaty obligations, and of human rights standards.
The question of the inviolability of diplomatic
privileges and immunities must be viewed in the light
of the underlying policy considerations, the fore
most of which is the deterrent effect of reciprocity.
Each State is essentially both a sending and a
receiving State. The safety and welfare of her
diplomatic agents in foreign countries will be
seriously compromised if she violates the privileges
and immunities of foreign diplomatic envoys in her
own territory. The position assumed by the British
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and the Libyan Governments following the shooting
incident outside the latter's Embassy in London serve
to indicate that reciprocity is the keynote of
,f

observing diplomatic immunities. It was stated in
a Memorandum drawn up by the British Foreign and
Commonwealth Office that diplomatic envoys abroad
could be looked upon as "hostages and even on minor
matters their treatment will depend on what the
sending State itself accords."
In the same Memorandum the question was addressed
as to whether the receiving State could adapt parti
cular provisions of the Convention to meet serious
abuses of diplomatic law. It was stated that the
Convention should be understood within the context
of the rules of international law which permitted
resort to "counter-measures in response to a
2 This view was amplified in the
material breach."
following comment:
"/W/here considerations of reciprocity play in
practice so central a role, the possibility of
retaliatory action, however unlawful, by the
other party would clearly have to be taken into
account before any decision was taken to resort
to counter-measures; and any such recourse
would have to be undertaken with the greatest
restraint and with full awareness of the wider
implications." 3
1. House of Commons, First Report from the Foreign Affairs
Committee, session 1984-1985, "The Abuse of Diplomatic
Immunities and Privileges, Minutes of Evidence taken
on 20 June 1984, p. 1, para. 1
2. Ibid., p. 8, para. 44
3. Ibid.
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£• 4.

Conclusion
The right to take counter-measures within the

framework of diplomatic law is excluded by virtue of
the fact that its rules constitute a self-contained
system. This system, which is shaped to the benefit
of all States, is predominantly maintained by the
mutual fear of reciprocity. Despite this constraint,
however, an aggrieved State may in two types of situations
resort to counter-measures in a sphere of relations
which is not within the ambit of diplomatic privileges
and immunities. First, when reparation for injuries
arising from abuse of diplomatic privileges has been
denied; and secondly, where other rules of international
law have been infringed as well.

Section F.

Exhaustion of local remedies

F. 1.

The purpose
This Section will assess whether the local

remedies rule operates as a bar on the invocation of
legitimate counter-measures taken in response to
indirect injury. The analysis will be undertaken
1. For a discussion of whether the rule of the exhaustion
of local remedies is substantive or procedural see
Waldock, "The Plea of Domestic Jurisdiction Before
International Legal Tribunals", B.Y.I.L., op. cit.,
Vol. XXXI, 1954, p. 96, at p. 101; Fawcett,"The
Exhaustion of Local Remedies: Substance or Procedure?",
ibid., pp. 452-458; Commentary on Article 22 of Part I
of the draft Article on State responsibility, Y.I.L.C.,
op., cit. t Vol. II, Part Two, 1977, pp. 34-35, paras.
13-14, and p. 42, para. 35
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within the context of breach of obligations of conduct,
and of obligations of result. It must be stressed,
however, that it is not the intention here to consider
the significance of that rule for proceedings which
relate to diplomatic interposition.

F. 2.

Obligations of conduct
Where injury to an alien entails a breach of

international law, the application of the local
remedies rule is linked to the question of whether
the obligation violated is one of conduct or one
of result. This sub-section will focus on breach of
obligations of conduct. 2 when a State assumes an
obligation of that kind,she is required to maintain
a specific pattern of behaviour either in the form
of an "active conduct", or in the form of a "conduct
of omission". The International Law Commission
observed that failure to fulfil an obligation of
conduct through means 'specifically determined 1 by
1. See Freeman, The International Responsibility of States,
for Denial of Justice, 1938, pp. 4O4-405; Interhandel
Case, (Preliminary Objections), I.C.J. Reports, 1959,
p. 6, at p. 29; Meron » "The incidence of the rule of
exhaustion of local remedies", B.Y.I.L., op. cit.,
Vol. XXXV, 1959, p. 83, at pp. 84-85; discussion of
draft Article 22 (Exhaustion of local remedies), Y.I.L.C
0£. cit., Vol. I, 1977, p. 263; Ago, at pp. 264-265,
paras. 9-17; Quentin-Baxter, at pp. 272-273, paras.
44-46 ; pleadings of the United States in the Dispute
Concerning the Air Services Agreement of 27 March. 1946,
Digest U.S.P.I.L., Q£. cit., 1978, pp. 1208-1216,
United States Pleadings in the Hostages Case, I.C.J.
Pleadings, 1982, pp. 289-291
2. See Article 2O of Draft Articles of State responsibility
and the Commentary thereon, Y.I.L.C., 2E- cit... Vol. II,
Part Two, 1977, pp. 11-18; see Chapter 4, Section B,
ante, pp. 73-74
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that obligation constituted "a direct breach of the
obligation in question, without any other condition
being required for such a finding."
Obligations involving "active conduct" may be
illustrated by Article I of the Convention Relating
to a Uniform Law on the International Sale

of Goods,

1964. Paragraph I provides?
"Each Contracting State undertakes to incorporate
into its own legislation, in accordance with its
constitutional procedure, not later than the date
of the entry into force of the present Convention
in respect of that State, the Uniform Law on the
International Sale of Goods ["••••} forming the
Annex to the present Convention • M
Suppose that State X and State Y are parties to the
aforementioned Convention. Suppose further that State
X fails to legislate in line with paragraph I, and as
a consequence some financial losses have been incurred
by traders who are nationals of State Y. In this
example, the failure on the part of State X to
enact the legislation required constitutes a direct
breach of her obligation to State Y. It follows that
the latter may resort to counter-measures irrespective
of whether local remedies have been sought by those
of her nationals who have incurred losses in State X.
As regards "conduct of omission", some inter
national obligations require that administrative govern
mental organs should refrain from certain modes of conduct.
As an example, general international law imposes an
obligation on all States not .to violate the territorial
1. Ibid., p. 16, para. 18

2. Text: 834 U.N.T.S. 11929
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sovereignty of one another. Thus, if Ruritanian security
forces enter Utopian territory without consent, in order
to make arrests there, the Utopian Government may re
sort to counter-measures without, for instance, seeking
the release of the detainees through writs of habeas
corpus.

F. 3.

Obligations of result
This sub-section will examine the significance

of the rule of local remedies for breach of obligations
of result concerning the treatment of aliens.

Two

categories of obligations must be distinguished. The
first concerns obligations of result which allow a
State an initial choice as to the means to be employed
to achieve that result. This may be illustrated by
reference to Paragraph Three of Article 189 of the
Treaty establishing the European Economic Community 2
which provides:
"Directives shall bind any Member State to which
they are addressed, as to the result to be achieved,
while leaving to domestic agencies a competence
as to form and means."
There are two aspects to be noted in the above provision.
First, that a directive lays on the State to which it is
addressed the responsibility of carrying out certain
obligations; and secondly, in discharging those obli
gations the organs of the State concerned are allowed
to choose the particular method to be employed.
1. See Article 21 of Draft Articles on State Responsibility
and the Commentary thereon, Y.I .L.C., op_. cit., Vol. II,
Part Two, 1977, pp. 18-30
2. 298 U.N.T.S. , No. 4300. As to whether counter-measures
may be imposed within the EEC system,see Chapter 9,
Section E.6., post, pp. 34O-341

222

Once that choice has been made without however
achieving the required result, breach will be deemed
to have occurred. Accordingly, by the strictest inter
pretation of the aforementioned provision, the State
of the nationality of an aggrieved individual may
resort to counter-measures without waiting for him
to exhaust local remedies. Nevertheless, this licence
must be subordinated to the wider obligation concerning
peaceful settlement embedded in the legal framework
of the European Communities.
Considera-tion may now be given to the second
category of obligations of result. Here, breach will
definitively occur only when a State has not availed
herself of the opportunity to rectify an incompatible
situation produced by her initial conduct. It is note
worthy that where the obligation in question is intended to
guarantee a particular treatment to a class of aliens,
it is usual to stipulate that an aggrieved member of
that class should first seek redress at the municipal
level. 2 The purpose for stipulating the aforementioned
condition is to give the State bound by the obligation
full opportunity to remedy any harm that may have
been caused by her initial conduct. It follows logically
that counter-measures cannot be taken prior to the ex
haustion of local remedies by the individual concerned.
On the other hand, the subsequent conduct of the State
of the forum may constitute a denial of justice
which gives rise to State responsibility. This
will entitle the State of the nationality of the
1. Cf. Chapter 8 f Section E.6., post, pp. 34O-341
2. See Commentary on Article 22 of the draft Articles on State
Responsibility, Y.I.L.C. , o£. cit.., Vol. II, Part Two,
1977, p. 3O, at pp. 48-49, paras. 53-54
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alien concerned to resort to counter-measures without
the necessity for that individual to seek redress at
the local level. In such a situation the non-observance
of the local remedies rule will not operate against
the invocation of legitimate counter-measures.

F. 4. Conclusions

(1) The invocation of counter-measures that are taken in
response to breach of obligations of conduct will not be
barred by the rule of the exhaustion of local remedies.
(2) As regards obligations of result which permit
an initial choice as to the means to be employed to
attain the required result, breach will occur when
such a result has not been achieved. An aggrieved
State may take counter-measures, notwithstanding that
any of her nationals who may have sustained injury
has not exhausted local remedies. Consequently, the
local remedies rule does not bar the invocation of
legitimate counter-measures.
(3) Where an obligation of result is intended to ensure
certain guarantees to individual aliens, and it is
stipulated that local remedies should be exhausted,
a failure to observe that condition will constitute
a bar to the invocation of legitimate counter-measures.
1. On the question of the "availability" and "effectiveness 1
of remedies see ibid., pp. 47-48, paras. 47-51
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This principle does not, however, apply to a case
in which the subsequent conduct of the State of the
forum amounts to a denial of justice. In a case of
this kind the non-exhaustion of local remedies will
not preclude resort to counter-measures. A fortiori,
such measures may be legitimately invoked.

Section G. Extraterritorial exercise of -jurisdiction

G. 1.

Introduction
It is proposed to examine whether the

principles of jurisdiction may be invoked with a
view to preventing counter-measures from being imple
mented in the territories of third States. The practical
significance of this issue for our study of countermeasures can be evidenced from two recent instances,
viz., (i) the Carter Freeze Order; and (ii) the Siberian
Gas pipeline sanctions.
As regards the first instance mentioned, the
steps taken purported to be lawful counter-measures
involving, inter alia, the freezing of Iranian assets
in France and the United Kingdom.

This action was

followed by the initiation of legal proceedings in
London and Paris by the Bank Mankazi Iran with the aim

1. Executive Order 1217O dated 14 November 1979, 44 Fed. Reg.,
O_Q. cit. , 65729, 1979; D.S.B., op. cit. , December 1979,
p. 50
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of lifting the freeze on the aforementioned assets.
Although these proceedings were discontinued, there
is little doubt that the courts would have been obliged
to examine the effect of the principles of jurisdiction
on the legality of the counter-measures in question.
With that in mind it is our intention to ascertain
whether these measures were in fact taken consistently
with the principles of jurisdiction. One must consider
further whether, in the event of such consistency not
being apparent, these measures may nevertheless be
justifiably enforced in the territories of third States.
With respect to the second instance cited above^
it may be recalled that there were mixed motives for
the imposition of the sanctions involved. They were
imposed initially as a mark of disapproval of the
Soviet military intervention in Afghanistan in December
1979, 2 but were maintained subsequently as a reaction
to the imposition of martial law in Poland in December
1981. 3 Thus, .as a form of intensified pressure, the
ban imposed by the United States on the export of
high technology to the Soviet Union, including equipment
1. Suits in London were commenced on 3O November 1979 in
the High Court of Justice. The docket numbers were
1979-B-No. 5873, 1979-B-No. 5903, 1949-B-No. 59O7,
1979-B-No. 59O8, 1979-B-No. 5955 and 1980-B-No. 549.
The Paris suits were commenced on 5 December 1979 in
the Tribunal de Grande Instance, Paris.
2. See Memorandum dated 29 December 1979 prepared by Owen,
Legal Advisor of the Department of State, A.J.I.L., op.
cit. y Vol. 74, 1980, pp. 418-420
3. President's speech on 13 November 1982 concerning EastWest Trade Relations and the Soviet Pipeline Sanctions,
I.L.M.. op., cit., Vol. 22, 1983, p. 349
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for the Siberian gas pipeline, was extended to foreign
subsidiaries of American companies on 22 June 1982.
This step, however, aroused consternation among Western
European Governments. Pertinent to this, two issues
must be considered:(i) whether the sanctions in question
were consistent with the principles of jurisdiction;
and (ii) if the sanctions are shown not to be thus
consistent, can they nevertheless be given.effect in
the territories of third States?
This Section will examine the aforementioned
issues by focusing on four of the principles on which
jurisdiction is commonly based, viz., (a) the territoriality principle; (b) the nationality principle;
(c) the protective principle; and (d) the effects
principle.
Article VIII(2) of the International Monetary
Fund Agreement provides for a special type of unen2
forceability. It is not, however, our purpose to
penetrate the extensive case law and literature which
1. 15 Code of Federal Regulations (hereinafter cited as
C.F.R.), Parts 376, 379 and 385: "Amendment of Oil and
Gas Controls to the U.S.S.R."; reprinted in I . L. M. «
op. cit., Vol. 27, 1984, p. 864
2. "Exchange contracts which involve the currency of any
member and which are contrary to the exchange control
regulations of that member maintained or imposed con
sistently with this Agreement shall be unenforceable
in the territories of any member." For the text of the
IMF Agreement as amended see International Monetary
Fund, Articles of Agreement, 1978
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this Article has given rise to.

This said, it is

conceded that it may have a bearing on the issue of
enforcing counter-measures involving exchange contracts
which violate the exchange control regulations of an
IMF Member. It must also be stated that it is not
2
intended to address questions of conflict of laws.

G. 2. The territoriality principle
According to this principle.a State is entitled
to exercise jurisdiction over persons and property
within her domain "to the exclusion of the jurisdiction
3
of the other State". As a corollary to this, the
Permanent Court stated in the Lotus Case that terri
torial jurisdiction "cannot be exercised by a State
outside its territory except by virtue of a permissive
rule derived from international custom or from a
convention." 4 However, this distinct statement of
1. See Mann, The Legal Aspects of Money, 4th ed., 1982,
Chapter XIV, pp. 372-400; Gold, The Fund Agreement in
the Courts; Volume II, 1982, generally but particularly
Chapter II, p. 331, at pp. 353-359; Chapter 11, pp.
360-427; Pardieu, "The Carter Freeze Order: Specific
Problems Relating to the International Monetary Fund",
International Business Lawyer, Vol. 9, 1981, p. 97;
Schneider, "Problems of Recognition of the Carter
Freeze Order by the German Courts", ibid., p. 103,
Westrick, "The Legality of Freeze Order and the ExtraTerritorial Effect of Foreign Freeze Orders in Germany
in the Light of the Iranian Events", ibid., p. 105;
Edwards, "Extraterritorial Application of the U.S.
Iranian Assets Control Regulations", A.J.I.L., op. cit.,
Vol. 75, 1981, p. 87O, at p. 881 et seq.
2. See Mann, ibid., Chapter XV, pp. 4O1-433; Lowe,
"Public International Law and the Conflict of Laws; The
European Response to the United States Export Ad
ministration Regulations." International and Comparative
Law Quarterly, Vol. 33, 1984, p. 515, at p. 519
3. tsrieriy, iyo^, OP. cit. , p. 162
4. The Lotus Case, P.C.I.J«> QP« cit., Series A, No. 1O,
1927, p. 4, at pp. 18-19
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•

,

principle has been blurred by the following passage
from the same judgment:
"Far from laying down a general prohibition to
the effect that States may not extend the
application of their laws and the jurisdiction
of their courts to persons, property or acts
outside their territory, it leaves them in this
respect a wide measure of discretion which is
only limited in certain cases by prohibitive
rules; as regards other cases, every State
remains free to adopt the principle which
it regards as best and most suitable.'* 1
This passage when taken at its face value will indicate
that a State has a wide discretion with respect to the
extraterritorial application of her jurisdiction. Such
an interpretation, however, will be inconsistent with
the clear remarks made by the Permanent Court which
are cited above. The way in which this apparent in
consistency may be removed is to interpret the re
ference to "wide measure of discretion" in the light
of other remarks uttered by the Court. According to
this reasoning such discretion will be confined to
those measures which States "have been able to adopt
without objections or complaints on the part of other
o
States." It is submitted that such an interpretation
is consistent with the principles of sovereign equality
and non-intervention in matters concerning domestic
jursidiction of other States as enshrined in the
1. Ibid., p. 19; for a criticism of this passage see
Brownlie, 1979, op. cit., p. 302
2. The Lotus Case, P.C.I.J., QP« cit., Series A, No. 10,
1927, p. 19
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Charter of the United Nations. 1
It is now proposed to apply this conclusion to
the Carter Freeze Order with a view -to ascertaining
whether its implementation was consistent with the
principle of territoriality. The Order in question
had the effect of freezing Iranian assets in London
and Paris. In view of this fact the United States
acted swiftly to persuade both the French and British
Governments that her Order "was justified as a matter
of international law and enforceable in foreign courts. Tt 2
The two named Governments avoided expressing any views on the
question publicly, and to that extent they might be seen to
acquiesce in the action taken by the United States. It is
arguable, therefore, that due to this apparent acquiescence

of the Governments of France and Great Britain the
Order was not inconsistent with the principle of
territoriality. On the other hand, the fact of that
acquiescence does not of itself determine the legality
of the counter-measures involved. Such legality must
be established by reference to the reasons underlying
these measures and by considering whether the
conditions of legality have been complied with.
1. See Bridge, "The Law and politics of the United States
foreign policy export controls", Legal Studies t Vol.
4 No. 1, March 1984, p. 2 (hereinafter cited as Bridge),
at p. 9
2. Owen and Damrosch, "The international legal status of
foreign government deposits in overseas branches of
the U.S. Banks", University of Illinois Law Review.
1982, p. 305, at p. 308; but see remarks by Higgins,
"Legal Responses to the Afghan/Iranian Crisis", Proceed
ings of the American Society of International Law, Vol. 74,
1980, pp. 25O-255; Rosenthal and Knighton, National Laws
and International Commerce, 1982, p. 7; Zoller, op. cit..
p. 99
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Given the establishment of the required legality, and
subject to compliance with any constitutional require
ment, French and British Courts would have had to give
effect to the Freeze Order by virtue of its being a
lawful counter-measure. It should be emphasized that
such effect should be given even where the Freeze Order
is shown to be in breach of the territoriality principle.
The basis for this conclusion is that one of the main
reasons for resorting to that action was to preserve
the lives of the hostages. Hence, it is submitted that,
since a breach of basic human rights standards was at
issue, the idea of erqa omnes obligations should impel
even third States to support the counter-measures taken.
Turning now to the Siberian gas-pipeline sanctions,
one must first consider whether these sanctions were
imposed consistently with the principle of territoriality
The effect of the regulations promulgated by the United
2
States Government on 22 June 1982 was to prohibit
persons subject to the jurisdiction of the United
States 3 from exporting or re-exporting to the Soviet
1. See 15 C.F.R., op. cit., Parts 397, 385, 399 "Control of
Export of Petroleum Transmission and Refining Equipment
to the U.S.S.R.", reprinted in I.L.M., op. cit., Vol. 21,
1982, p. 855; see generally Bockslaff, "The Pipeline
Affair 1981/82: A Case History", The German Yearbook
of International Law (hereinafter cited as G.Y.I.L.),
Vol. 27, 1984, p. 28; Hein, "Remarks Concerning Extra
territorial Application of U.S. Export Controls-The
Siberian Pipeline", Proceedings of the American Society of
International Law, 1983, pp. 241-250
2. 15 C.F.R., op. cit., Parts 376, 379 and 385 "Amendment
of Oil and Gas Controls to the U.S.S.R.", reprinted in
I.L.M., ibid., 864
3. This included Companies incorporated outside the United
States if owned or controlled by United States citizens,
residents or corporations. See Part 385, 2(c), ibid..
reprinted in I.L.M., ibid.» p. 866
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Union products manufactured abroad by use of United
States technology.

Thus, the regulations purported

to extend to companies not incorporated in the United
States, and to non-U.S. equipment relating to oil and
gas machinery.
The European Communities presented the United
States with a Note setting out detailed arguments
against the legality of these regulations. It was
stated in the Note that the territoriality principle
"is a fundamental notion of international law, in
particular insofar as it concerns the regulation of
the social and economic activity in a State." 2
Accordingly, the regulations were viewed as unlawful
"since they purport to regulate the activities of
companies in the E.E.C., not under the territorial
competence of the U.S. ." 3 For its part, the United
Kingdom presented a further Note in which she
supported the representation made on behalf of the
European Communities. The British Note stated
explicitly that:
"HMG will not accept actions against persons in
the United Kingdom by authorities of other countries
whose jurisdiction does not extend to such persons." 4
1. See Parts 376. 379, and 385, ibid., reprinted in I.L.M,
ibid., pp. 865-366
2. European Communities: Comments on the U.S. Regulations
Concerning Trade Within the U.S.S.R.", I.L.M.. op. cit., Vol
21, 1982, p. 891, (hereinafter cited as tne European
Communities Comments), at p. 893, para. 5; see also
Kuyper, "The European Community and the US Pipeline
Embargo: Comments on Comments", (hereinafter cited as
Kuyper) G.Y.I.L., O£. cit., Vol. 27, 1984, p. 72, at p. 78
3. Ibid.

4. Text: B.Y.I.L., op. cit., Vol. LIII, 1982, pp. 454-455
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Furthermore, the Secretary of State for Trade directed
United Kingdom Companies with contracts for the supply
of oil and gas equipment to the Soviet Union, to
perform these contracts notwithstanding the sanctions
imposed by the United States. 1 It is noteworthy that
similar ministerial pronouncements were made in the
three other States most affected by the sanctions. 2
From the evidence so far examined it would appear
that the Siberian gaspipe line sanctions were in
breach of the principle of territoriality. There
remains the question of whether, in spite of the
existence of that breach, the sanctions should never
theless be supported by third States. In this respect
one recalls that the sanctions were imposed in response
to the situation prevailing first in Afghanistan, and
secondly in Poland. It seems clear that the motives
underlying them were purely political and were not
connected with a wish to apply lawful counter-measures. 3
Hence, they could not be regarded as lawful countermeasures even if they happened to be consistent with
the principle of territoriality.

1. Acting under Section I of the Protection of Trading
Interests Act, 198O, ibid.j see generally Lowe,
"International Law Issues Arising in the "Pipeline"
Dispute: the British Position", G.Y.I.L., op. cit..
Vol. 27, 1984, p. 54,(hereinafter cited as Lowe)
2. See Kuyper, op. cit., p. 73
3. Although it may be argued that the situation in Afghanistan
constitutes a breach of international law, there is no
evidence to suggest that the sanctions imposed were
intended to have the effect of lawful counter-measures.
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G» 3. The nationality principle
It has been shown in the preceding sub-section
that a State may not in general exercise jurisdiction
over acts performed outside her borders. However,
the so-called "'nationality principle" provides one
of the exceptions to that general rule. Thus, according
to this principle jurisdiction may be assumed by a
State to regulate the conduct of her nationals wherever
they happen to be.

It must, however, be noted at the

outset that there are limits to the extraterritorial
exercise of jurisdiction over nationals. In this
respect, Oppenheim points out:
"/A/ State is prevented from requiring such
acts from its citizens abroad as are forbidden
to them by the Municipal Law of the Land in
which they reside, and from ordering them not
to commit such acts as they are bound to commit
according to the Municipal Law of the Land in
which they reside.'' 2
The criterion for determining the nationality of
an individual is that of a genuine connection
between that individual and the State asserting the
3
nationality. As regards the nationality of a cor
poration, the International Court declared that it
should be the nationality of the State where it has
been incorporated and where it has its registered
1. See Brownlie, 1979, op. cit., p. 303, and other
references cited by him; the decision of the District
Court of the Hague in Compagnie Europeene des
Petroles S.A. v. Sensor Nederland B.V., 1982,
I >L.M. , op. ci_t. , Vol. 22, 1983, p. 66
2. Oppenheim, op. cit., Vol. I, 8th ed, by Lauterpacht, 1955,
p. 296
3. See Nottebohm Case, I.C.J. Reports, 1955, p. 4
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office.

The Court further alluded to the fact that

corporate nationality based on criteria other than
incorporation and registration would not be admitted
2
unless they satisfy the test of a ''genuine connection".
In this respect, the American Law Institute takes the
view that links of ownership and control by nationals
of the United States are analogous to links of natio3
nality. However, the Institute has noted in its
draft that the United States should not exercise
her jurisdiction over foreign subsidiaries and
corporations :
M to require conduct that is prohibited, or to
prohibit conduct that is required, in the State
where the /". . . .J corporation is organized or is
doing business". 4
From this it may be gathered that the nationality
principle will be considered as an exception to the
territoriality principle provided that its application
does not violate the laws of the foreign State.
It is now proposed to relate this principle
to the Carter Freeze Order. The Order was designed
to extend to any corporation "wheresoever organized
or doing business which is owned or controlled"

by

1. See Barcelona Traction Co. Case, ibid., 1970, p. 3,
at p. 42, para. 70
2. Ibid.; for a contrary view see Vagts, "The Pipeline
Controversy: An American Viewpoint", G.Y.I.L., op. cit,,
Vol. 27, 1984, p. 39, (hereinafter cited as Vagts),
at p. 50
3. See Restatement of the Law, Foreign Relations Law
(Revised) Tentative Draft No. 2, 1931, S. 418(2),
147, see Comment b, ibid., pp. 148-149
4. Ibid.. S. 418(4)(a), p. 148
5. 31 C.F.R., o£. cit., S. 535, 329(c), 1984
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persons subject to the jurisdiction of the United
States. However, the United States banks in which
Iranian assets were deposited operated abroad as
unincorporated branches of American banks rather than
subsidiaries organized under English or French Law.
It was probably due to this fact that neither of the
two Governments concerned objected to the application
of the Freeze Order.

To that extent it may be said

that the Freeze Order did not conflict with the
nationality principle. At the same time, it must
be observed that even supposing such a conflict had
existed? that would not in itself have constituted a
bar to the recognition of the Freeze Order in the
United Kingdom or France since that Order was part
of a lawful counter-measure.
The Siberian pipeline dispute furnishes a more
striking example of the tension which can arise as a
result of an extraterritorial exercise of jurisdiction
2
on the basis of nationality. As has been noted, 3 the
United States,-purported to impose her corporate
1. See Owen and Damrosch, "The International legal status
of foreign Government deposits in overseas branches of
U.S. Banks", University of Illinois Law Review, 1982,
p. 3O5, at p. 3O9
2. See Sinclair, "Responses to Extraterritorial Exercise
of Jurisdiction: The Diplomatic Response", p. 1, at p.
7, read to the International Law Association Conference
on Extraterritorial Application on Laws and Responses
Thereto" held in London on 11 and 12 May, 1983. Copy
provided to the present writer by courtesy of Sir lan
Sinclair
3. See Section G.2., ante, p. 231
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nationality on companies incorporated within the terri
tory of the Member States of the European Communities and
on goods produced abroad by the use of U.S. technology.
The European Communities objected to the purported
extension of United States jurisdiction on several
grounds.

First, the regulations claimed an extra

territorial application over companies which were
incorporated and had their registered offices in
European States. Therefore, according to the nationality
principle such companies could not be regarded as
nationals of the United States. Secondly, the United
States Government could not insist on an irreversible
national identity for goods or technology once sold
from its territory. It would, therefore, follow that
goods or technology si-tuated abroad could not serve
as a basis for establishing jurisdiction over companies
trading in them. Thirdly, the regulations were designed
to force European Companies to carry out U.S. trade
policy towards the Soviet Union. Such an attitude
was considered by the European

Communities as an en

croachment upon their public policy. Finally, the use
of private agreements to secure compliance with the
regulations could not circumvent the limitations
imposed by international law. 2 At this point it may
1. European Community Comments, op. cit., pp. 893-895,
paras. 6-10. For similar views expressed by the British
Government on this question see speech by Lord Cockfield,
H.L. Debs., op. cit., Vol. 434, Col. 544, 2 August 1982;
Foreign and Commonwealth Office, West Siberian Pipeline;
U.S. Export Administration Regulations and Related
US Department of Commerce Proceedings",B,Y.I,L., op. cit.,
Vol. LIII, 1982, pp. 454-455
2. See also Restatement of the Law, Foreign Relations Law
(Revised) Tentative Draft No. 2, 1981, S. 4O2, pp. 97-98;
Briggs, ibid., p. 15; see also Lowe , op. cit.,
(and references cited)
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be stated that the British Government observed that
the measures in question were tantamount to a
frustration of existing contracts.
The District Court of the Hague had an occasion
to rule on the extraterritorial application of the
regulations controlling re-export to the Soviet Union
2
of equipment relating to gas and oil. The defendant
was a company incorporated in the Netherlands and had
its registered office in the Hague. The defendant
pleaded that since it was a subsidiary of an American
corporation it could not fulfil its obligations
towards the plaintiff because of the export embargo
of June 1982. The Court rejected this plea, holding
MThe American jurisdiction rule would not appear
to be justified by the nationality principle in
so far as that rule brings within its scope
companies of other than U.S. nationality." 3
To conclude, the present writer finds himself in
agreement with the views expressed in the memorandum
of the European Communities and in the Sensor Case.to the
effect that the sanctions were not in conformity with
the nationality principle. To relate this finding to
our main theme: as has been mentioned, 4 since the
sanctions could not have been justified on any legal
grounds, they would have remained as unlawful countermeasures even if compliance with the nationality
principle had not been in issue.
1. See statement by the Minister for Trade, H.C. Debs.,
Vol. 31, Col. 293, 8 November 1982
2. Compaqnie Eurooeenne des Peitroles S.A. v. Sensor
N'ederland B.V. , 1982, I.L.M. , op. cit. , Vol. 22,
1983, p. 66
3. Ibid.. p. 72, para. 7.3.2.
4. See Section G.2., ante, p. 227
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G. 4. The protective principle
The protective principle provides that a State
may assume jurisdiction to proscribe offences taking
place outside her territory but threatening her own
security.

The kind of acts which may be guarded

against include espionage, counterfeiting of the
State's currency, as well as the falsification of
2
her official documents. In modern times, it may
also be necessary to assume jurisdiction to protect
3
the economy of the State. That said, any claim for
the exercise of jurisdiction on the basis of the
protective principle must not be inconsistent with
4
the so-called balance-of-interest factor.
The foregoing points may now be related to the
freezing of the Iranian assets. The President of
the United States based his Order on the following
grounds:
"/T/he situation in Iran constitutes an unusual
and extraordinary threat to the national
security, foreign policy and economy of the
United States". 5
It is evident from these remarks that the principal
aim of the Order was to protect the national security
and the economy of the United States from being de
stabilised by the action of Iran. The motive of
1. See Brownlie, 1979, op. cit., and other authors cited
by him. See also Restatement of the Law, Foreign
Relations Law (Revised) Tentative Draft No. 2, 1981,
S. 402(3), p. 98
2. See Comment d., ibid., p. 99
3. See Bowett, "Jurisdiction: Changing Patterns of
Authority over Activities and Resources", B.Y.I.L. t op. cit.
Vol. LIII, 1982, p. 1, at p. 11
4. See Restatement of the Law. Foreign Relations Law (Revised)
Tentative Draft No. 2, 1981, S. 403, pp. 103-104
5. Executive Order 12170 of 14 November 1979, 44 Fed. ~
££• cit., 65729, 1979
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protecting the economy was reiterated in the statement
which accompanied the Order: "This Order is in
response to reports that the Government of Iran is
about to withdraw its funds."

Furthermore, the Freeze

Order was apparently not inconsistent with the balanceof-interest factor in that the interests of the United
States, France, and the United Kingdom were closely
connected. Accordingly, it is arguable that the
Freeze Order was in conformity with the protective
principle. Finally, irrespective of whether or not
such conformity existed, the Order in question would
have had to be given extraterritorial effect since it
constituted a legitimate counter-measure.
To consider now the relation of the protective
principle to the gas pipeline sanctions, it must be
noted at the outset that the United States herself
had not sought to base these sanctions on that principle. 2
This is evident from the fact that she based her embargo
on the foreign policy controls 3 and not on the national
security controls. The following interesting remarks
were pertinently made by the District Court of the Hague:

!• D.S.B., op. cit., Vol. 79, December 1979, p. 5O
2. See European Communities Comments, op. cit«, p. 897
para. 13; Briggs, op. cit., p. 10
3. 50 U.S.C.. . op. cit., Appendix, S. 2405. Unger, former
General Counsel, U.S. Department of Commerce, argued that
furtherance of foreign policy objectives was connected
to the protective principle; see his remarks on "Extra
territorial Application of U.S. Export Controls-The
Siberian Pipeline", Proceedings of the American Society
of International Law, 1983, p. 25O, at p. 254
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"Under the protection principle, it is permissible
for a State to exercise jurisdiction over acts wheresoever and by whomsoever performed - that
jeopardise the security or creditworthiness of
that State or other State interests. Such other
State interests do not include the foreign
policy interest that the U.S. measure seeks
to protect. The protection principle cannot
therefore be invoked in support of the validity
of the jurisdiction rule here at issue." 1
Furthermore, it is worth recalling the reasons
which prompted the United States to impose a ban on
the export of high technology to the Soviet Union.
First, the military intervention by the Soviet Union
in Afghanistan. 2 Secondly, the declaration of martial
law in Poland. 3 It is submitted that in neither of
these two instances was the security of the United
States threatened. Furthermore, unlike the case of
the freeze of the Iranian assets, there was no sense of
common interest in these particular instances. Hence,
it is difficult to see how the interests of the United
States at stake could be regarded as being of equal
importance to those of the European States involved.
On the basis of the foregoing considerations,
the present writer concludes that the Siberian gas
pipeline sanction could not be justified on the basis
of the protective principle. Finally, to reiterate,
the very nature of the motives behind these sanctions
preclude them from being considered as legal countermeasures even if jurisdiction is not in issue.
1. Compaqnie Europeenne des Petroles 3.A. v. Sensor
Nederland B.V., 1982, I.L.M., op. cit., Vol. 22, 1983,
p. 66, at p. 72, para. 7.3-3
2. See D.O.S.B. , op., cit., Vol. SO, 1980, pp. 45-46
3. See U.S. Measures Against Polish Government and Soviet
Union, A.J.I.L., op., cit. , Vol. 76, 1982, p. 379
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G. 5. The effects principle
This principle provides that acts carried out
abroad which produce direct and substantial harmful
effect on a State's territory may be proscribed by
that State.

However, it must be noted from the start

that there is a considerable controversy surrounding
the scope of this principle. 2 The American Law Institute,
for example, has recently stated that:
"Jurisdiction on the basis of effect in the
territory /...../ may be more acceptable when
it is applied to persons who have the natio
nality (or corporate affiliation) of the state
exercising jurisdiction, than would be the
same jurisdiction applied to nonresident aliens." 3
Although these remarks are safe from contradiction,
they

do not take account of the possibility that

conduct displayed abroad may produce widely different
effects within the jurisdiction of a given State. It
is therefore submitted that only in cases where the
conduct involved produces harmful effects may the
principle under review be invoked to justify breach
of the territoriality principle. To conclude otherwise
would imply that conduct involving purely minor breaches
in one State would become automatically amenable to
1. See Brownlie. 1979. op. cit., p. 307, and other
references cited by him.
2. See Aide-Memoire delivered by the British Government
to the Commission of the EEC on 20 October 1969 in
connection with measures taken by the Commission which
affected I.C.I., British Practice in International Law,
1967, p, 58, at p. 59. Professor Jennings accepts the
'effects principle 1 provided that it is not relied upon
for causing interference with the territorial juris
diction of other States. "Extraterritorial Jurisdiction
and the United States Antitrust Laws", B.Y.I.L., op. cit.,
Vol. 33, 1957, p. 146, at p. 153; Briggs, O£. cit., p. 9
3. Restatement of the Law, Foreign Relations Law (Revised)
Tentative Draft No. 2, 1981, S. 402(1)(c), p. 98, and
Comment b, p. 99
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the jurisdiction of another State simply because it
violates the laws of that State.
This may now be related to the Carter Freeze Order.
To begin with, the claim made by the United States for
an extraterritorial jurisdiction was not based on the
effects principle. Rather, it was based on the
nationality principle. Nonetheless, it is worthwhile
considering whether the Freeze Order was in fact
consistent with the effects principle. It is submitted
that the establishment of such consistency would depend
on whether the withdrawal of the Iranian assets from
branches of American banks in London and Paris would
have had direct and substantial effects in the United
States. However, had the Freeze Order proved to be in
consistent with the effects principle, it could still
have been enforced by virtue of its being a lawful
counter-measure.
Turning to the Siberian gas pipeline embargo,
the United States had at no time claimed that failure
to enforce the embargo would adversely affect her
national economy.

In this respect the European Communi

ties argued that in all probability exports from their
Member

States to the Soviet Union could have Tt no direct
effect on U.S. trade." 2 Similarly, the District Court of
the Hague stated that:

1. But see Vagts, QP» cit., p. 52
2. European Communities Comments, op. cit., p. 897, para. 13
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"It cannot, however, be seen how the export to
Russia of goods not originating in the United
States by a non-American exporter could have
any direct and illicit effects within the
United States." 1
In sum: on the basis of the material examined in
this Section, it is difficult to reach a conclusion
different from that which was arrived at by the European
Communities, and by the Hague Court. As has been
emphasized already, these sanctions could not have been
justified as lawful counter-measures for the reason
that no motivation to imoose counter-measures existed.

G. 6. Conclusion

(1) In order to give effect to any retaliatory action,
it needs to be shown that the action in question ..con
stitutes a lawful counter-measure.
(2) The foregoing requirement must be fulfilled irre
spective of whether or not the action involved is
compatible with principles of jurisdiction.
(3) As to whether counter-measures should be given effect
by the courts of third States particularly where such
measures are in breach of the principles of jurisdiction,
the state of ~t ne evidence is equivocal, r^vever, it
appears reasonable to argue in,support of giving such effect
in cases where the measures taken are proven to be law
ful.
(4) Ivhere the breach justifying resort to counter-measures
involves an obligation erga omnes, it is arguable that
an extra incentive is given to third States to support
the action taken.
1. Compagnie J£uropeenne des Petroles S.A. v. Sensor
Nederland 3.V., I.L.M., op. cit. , Vol. 22, 1983, p. 66,
at p. 73, para. 7.3.4.
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Section H.

A general conclusion on collateral constraints
This Chapter has dealt with those collateral

constraints which have been given substance both by
practice and principle. No doubt both the identity
and content of collateral constraints are subjects
which may be developed further in the future. It is
hoped that those of contemporary relevance have been
covered in this review.
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Chapter 8
The legality of non-forcible counter-measures
within the law of treaties
Section A. The purpose
According to general international law
a violation of a treaty provision opens several
avenues of redress for the injured party. One of
such avenues is the right to resort to non-forcible
counter-measures. This Chapter will initially examine
the pertinent doctrine, jurisprudence, and State practice
in order to determine the extent to which that right
may be exercised in response to a treaty violation.
Against such a background it is proposed to study how
far there might be a relationship between the
category of counter-measures and Article 6O of
i
It
Treaties."1"
of
Law
the
on
Convention
the Vienna
will be shown in the process whether these two forms
of remedy are identical, or related but not identical.

Section B. The position according to customary law

B. 1. The writings of publicists*
The majority of publicists recognize that the
breach of a treaty entitles the aggrieved party to
abrogate or suspend the treaty as between itself and
1. Text: U.N. Document A/CONF.39/27(1969), United Nations
Conference On the Law of Treaties First and Second
Session, Official Records, Documents of the Conference.
1971, (hereinafter cited as U.N.C.L.T. Doc.), pp.
289-301
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the party perpetrating the breach.

Thus Oppenheim,

writing in 19O5, acknowledged that reprisals were
admissible in the case of ' T non-compliance with
2
treaty obligations." Similarly, Hall noted that
reprisals could consist in the "suspension of the
3
operation of treaties." In a like manner Rousseau
admitted that reprisals would specifically apply
to the case in which a treaty had been violated.

4

Fitzmaurice stated that "effective self-redress
must include the possibility in certain cases of
resorting to action that may involve /"• • • •_/ a nonperformance or infraction £••••] of a different
treaty. This would have to be based on reprisals".
Finally, this citation of the opinions of diverse
authorities may be concluded by the following passage
from McNair's treatise on the Law of Treaties:
''/T/he right to resort to non-forcible reprisals
or other non-forcible measures in order to stop
or redress a breach of treaty remains. /"• • •_/
We are aware of no reason why a State injured
1. See Sinha, Unilateral Denunciation of Treaty Because of
Prior Violations of Obligations by the Other Party, 1966,
(hereinafter cited as Sinha), pp. 83-34 and the authors
cited by him, ibid. t p- 8-26. For a contrary view see the
Harvard Draft Convention on the Law of Treaties,
Commentary on Article 27 concerning"Violation of Treaty
Obligations", A. J . I . L. , Vol. 29, Suppl., 1935, p. 1077
(hereinafter cited as the Harvard Convention), at p. 1089;
Sriggs, ''Unilateral Denunciation of Treaties: The Vienna
Convention and the International Court of Justice",
A.J.I.L., op. cit., Vol. 68, 1974, p. 51, at p. 55
2. Oppenheim, OP. cit., Vol. II, p. 35
3. Hall, op. cit. , 8th ed. by Higgins, 1924, p. 433
4. Rousseau, Principes qeneraux du droit international
public, Vol. 1, 1944, p. 371
5. Fitzmaurice, Fourth Report on the Law of Treaties,
Document A/CN/4/120, 17 March 1959, Y.I.L.C., op. cit.,
Vol. II, 1959, p. 37, at p. 67, para. 34
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by the breach of a treaty by another party
should not take non-forcible reprisals against
it, that is, non-forcible measures (economic,
financial, or other) which would, but for
the fact that they are reprisals, be illegal;
for instance, the partial non-observance of a
commercial treaty /T...y' such as the prohibition
of exports to or imports from the wrongdoing
country.' 1 1
Attention may now be given to the limitations on
the right of abrogation. Many of the classical jurists
maintain that the violation of any one Article
releases the aggrieved party from further performance
2
However, rela
of its obligations under the treaty.
tively recent doctrinal views hold that the right
of termination may only be exercised in the event
of material breach, Hall, for example, states that:
"There can be no question that the breach of a
stipulation which is material to the main object,
or if there are several, to one of the main
objects, Liberates the party other than that
committing the breach from the obligations of
the contract; but it would be seldom that the
infraction of an article which is either dis
connected from the main object, or is un
important/ .../ with respect to it, could in
fairness absolve the other party from performance
of his share of the rest of the agreement". 3
1. McNair, 1961, op. cit., p. 579. For similar views
see Simma, "Reflections on Article 60 of the Vienna
Convention on the Law of Treaties and its Background
in General International Law", Qsterrechische Zeitschrift fur offentliches Recht, 1970, p. 5, (here
inafter cited as Simma), at p. 22; David, The
Strategy of Treaty Termination, Lawful Breaches and
Retaliations, 1975, p. 258; Zoller, op. cit. t p. 43
2. E.g. Grotius* op* cit«, Book II, Chap. XV, S.XV, p.
^
VTTT
1f^4-^-^l
/!/"vC.
.
., p
S.202,
, OO/"\O
, ^.-^ . ^» -I -»- . , D^.^1^ TT , f^\-% -> *-^ . XIII,
3. Hall. op. cit. , 8th ed. by Higgins, 1924, p. 4O9 .
For a confirmation of this view see: Crandall,
Treaties, Their Making and Enforcement, 1916, p. 456j
Brierl, The Law of Nations, 6th ed., by Waldock,
.
,
.
.,
.
,
.
,
947, footnote no. 4; McNair, op. cit. , p. 571;
Fitzmaurice, Second Report on tire Law of Treaties »
Document A/CN. 4/107, 15 March 1957, p. 16, at p. 30;
Parry, "The Law of Treaties'", in S^rensen, op. cit. ,

215
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The question which remains to be answered is
whether a treaty may be violated in some minor res
pect with impunity. According to the Harvard Research
group,an aggrieved State "may provisionally suspend
performance of its obligations under the treaty vis1
a-vis the State charged with failure." Similarly,
the publicists who reserve the right of termination
to cases involving material breaches

acknowledge

the right of suspension in all other cases. McNair,
for example, has this interesting comment to make:
"In practice, at any rate in regard to minor
breaches of treaty it is not uncommon for the
injured State, by way of sanction, to suspend
the operation of a provision broken. The precise
juridical status of this practice is not clear,
and little authority exists. The practice seems
to fall into the category of non-forcible re
prisals and does not evince an intention to
abrogate either the whole treaty or the portion
of it which has been broken."2
Furthermore, it has been noted that an aggrieved
State may, for policy considerations, opt for a
provisional suspension even in the case of a material
3
breach. In such a case the suspension will not
4
assume an irreversible character. In other words,
the suspension will not have an impact on the legal
existence of the treaty in question.
1. Article 27(b), The Harvard Convention, op. cit.,
p. 1O94. It should be noted, however, that this is
the only permissible form of unilateral action en
visaged in the Harvard Draft Convention irrespective
of the seriousness of breach, ibid., p. 1089
2. McNair, 1961, oo. cit., p. 571; see also Fitzmaurice, Fourth
Report on the Law of Treaties, Document A/CN/12O,17 March
1959, Y.I.L.C., op. cit.. Vol. II, 1959, p. 37,
at p. 69, para. 69; Sinha, op. cit., pp. 2O6-2O7;
Simma, op. cit., p. 38
3. Sirama, ibid., pp. 37-38

4. Ibid., p. 14; see also Jimenez de Arechaga, "Inter
national Law in the Past Third of a Century", R. d. C..
Vol. 159, 1978(1), p. 1, at p. 81; Sinclair, The
Vienna Convention on the Law of Treaties. 2nd. ed.,
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A second limitation on the right of termination
is that such a right must be exercised within a
reasonable time after the occurrence of the breach.
Oppenheim states that "if the State possessing such
a right does not exercise it in due time, it must be
taken for granted that such a right has been waived."
A third limitation on the exercise of the right
of abrogation concerns proportionality. Thus, after
instancing non-compliance with treaty obligations as
?
a form of reprisals,~" Oppenheim has admitted that
reprisals "must be in proportion to the wrong done,
and to the amount of compulsion necessary to get
reparation. 11 2 Fitzmaurice equally recognizes the
right in question provided that the action taken is
proportionate in its effects. 3 An aspect of pro
portionality that is specifically mentioned in the
literature concerns the separability of treaty pro
visions. Thus, where it is possible to sever

the

particular provision which has been violated, the
abrogation of the whole treaty in which it is embodied
1. Oppenheim, og.. cit. , Vol. I, 8th ed. by Lauterpacht,
1955, p. 948; draft Article 19(3)(iii), Fitzmaurice,
Second Report on the Law of Treaties, Document A/CN.
4/107, 15 March 1957, Y.I.L.C.. op., cit.. Vol. II /
1957, p. 16, at p. 31; McNair, 1961, op., cit. , p. 571,
note (c); see also Section 158(1)(a), Restatement.
Second, Foreign Relations of the Unite~States,T965,
p. 484; Simma, op. cit., p. 32
2. Oppenheim, op. cit., Vol. II, 7th ed. by Lauteroacht,
1952, p. 136
3. Commentary on draft Article 18, Fitzmaurice, Fourth
Report on the Law of Treaties t Document A/CN.4/120
17 March, 1959, Y.I.L.C. . OJD. cit. , Vol. II, 1959,'
p. 37, at p. 67, para. 85
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will not be permitted.

Nevertheless, it has also been

mentioned by some publicists that a retaliatory measure
may involve non-performance of a provision in the
treaty other than that which has been violated. 2 It
has been explained

in the literature that the need

for securing adequate remedy for the breach of one
treaty may justify retaliatory action against another
treaty.

3

McNair accepts this position subject to the

important proviso that it could be shown that of the
two treaties ''each was the consideration for the other
and that they were intended to be interdependent". 4
The fourth limitation concerns the requirement
of making a prior demand for reparation. Oppenheim,
for example, instanced a refusal to perform a treaty
obligation as a mode of negative reprisal.

He further

added that resort to reprisals would be lawful only
if preceded by an unsuccessful demand for reparation.
1. See Article 3O and Commentary, the Harvard Convention,
op. cit., pp. 1134-1144, 1203; McNair, OP. cit., po.
474-484, 571; Sinha, op. cit. , pp. 88-90, 207-203~;
Simma, op. cit., p. 31
2. See draft Article 18(2), Fitzmaurice, Second Report
on the Law of Treaties, Document A/CX.4/1G7, 15 March
1957, Y . I . L. C . , op. cit., Vol. II, 1957, p. 15, at
p. 3O; also Commentary on draft Article 2O(3), Vvaldock,
Second Report on the Law of Treaties, Document A/CN.4/
156 and Add. 1-3, 2O March, 10 April, 30 April and 5
June 1963, Y.I.L.C., op. cit., Vol. II, 1963, p. 36,
at p. 76, para. 14; Sinha, op. cit., p. 215, para. (2)
3. See draft Articles 18(1), 37(F), Fitzmaurice, Fourth
Report on the Law of Treaties, Document A/CN.4/12O,
17 March 1959, Y.I.L.C., op. cit., Vol. II, 1959, p. 37,
at pp. 45 and 50

4. McNair, 1961, op. cit., p. 571, note (e)
5. Oppenheim,oo. cit., Vol. II, 7th ed. by Lauterpacht, 1952,
p.* 140

6. Ibid., p. 143: see also Simma, OP. cit., p. 13
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The fifth limitation concerns the termination or
suspension of multilateral treaties on the grounds of
breach. The views of the publicists may be placed in
four categories. Publicists who fall' within the first
category take the view that the nonfulfillment of a
treaty provision by one party does not justify the
unilateral termination of that treaty by another.
In their view, however, the contracting parties other
than the defaulting one may withhold performance of
their obligations under the treaty in relation to
2
that party." Some of the publicists who belong to
this category maintain that a party which is parti
cularly injured by the breach nay lawfully suspend
its obligation in relation to the defaulting party.

3

The publicists who fall within the second category
appear to affirm the right of reprisals according to
the type of the multilateral agreement that has been
violated. In distinguishing between law-making treaties
anci contractual treaties, they concede that only with
4
respect to the latter may the right be exercised.
Fitzrnaurice, for example, takes the view that "a
1. "ee Kelsen, Principles of International Law, 1952, o.
358; ;ic;;air, 1961, op. cit. , p. 580

2. ..elsen, ibid. , McNair, ibid. • p. 583
3. See Dahrn, VOlkerrecht, Vol. Ill, 1961, p. 137; Ver dross,
VolKerrecht, 1964, p. 178

4. See Article 20, Fitzmaurice, Fourth Report on the Law

of Treaties, Document A/CM.4/120, 17 March 1959, Y.I.L.C.,
oo. cit., Vol. II, 1959, p. 37, at p. 46; for similar views
see Simma and other references cited by him, Simina,
oo. cit., p. 46

-)
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fundamental breach by one party of a treaty on human
rights coulcl neither justify termination of the treaty,
nor corresponding breaches of the treaty even in respect
of nationals of the offencing party. M

The third grouo

of publicists simply maintain that an aggrieved State
may withdraw from the treaty on ground of breach only
in the cases where all the other parties are responsible
2
for that breach.
Finally, the fourth category may be illustrated
by draft Article 11 as proposed by ^iphagen in the
Sixth report on State Responsibility:
"1. The injured State is not entitled to suspend the
performance of its obligations towards the State
which has committed the internationally wrongful
act to the extent that such obligations are sti
pulated in a multilateral treaty to which both
States are parties and it is established that:
(a) Ihe failure to perform such obligations by
one State party necessarily affects the exercise
of the rights or the performance of obligations of
all other States parties to the treaty; or
(b) Such obligations are stipulated for the
protection of collective interests of the ^tates
parties to the multilateral treaty; or
(c) Such obligations are stipulated for the
protection of individual persons irrespective of
their nationality.
1. Commentary on Article 19.1(iv), Fitzmaurice, Second
Reoort on the Law of Treaties, "Socument A/C\T .4/137,
15 March 1957, Y.I.L.C., op. cit., Vol. II, 1957, p.
16 at p. 54, para. 125. For text of Article 19 see ibid.,
p. 31: see also Fitzinaurice, "The General Principles of
International Law Considered from the Standpoint of the
Rule of Law", R. a. C., op. cit., Vol. 92, 1957, II, at p.
120, S. 70
2. See Guggenheim, Lehrbuch des Volkerrechts, Vol. I, 1943,
p. 1O9; Lelbez, Les Principles Generaux ^ u Croit Inter
national Public, 1964, p. 339
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2. The injured State is not entitled to suspend the
performance of its obligations towards the State which
has committed the internationally wrongful act if the
multilateral treaty imposing the obligations provides
for a procedure of collective decisions for the purpose
of enforcement of the obligations imposed by it, unless
and until such collective decision, including the
suspension of obligations towards the State which has
committed the internationally wrongful act, has been
taken; in such case, subparagraphs l(a) and 1 (b) do
not apply to the extent that such decision so
determines. 1
Furthermore, Riphagen stated in draft Article 13 that
if the breach committed ''constitutes a manifest violation
of obligations arising from a multilateral treaty, which
destroys the object and purpose of that treaty as a whole 1 ',
the injured State is entitled to suspend her obligations
towards the defaulting State . ~"

3. 2. Jurisprudence

3. 2 . 1. The lacna - Arica Arbitration, 1925.
Paragraph (1) of Article 3 of the Treaty of
.-\ncon of 1383 between Chile and Peru stipulated that
the provinces of Tacna and Arica should remain <r subjecto Chilean laws and authority during a period of ten
4
years. 1 ' Paragraph (2; of the same Article provided
that a plebiscite should be held at the end of that
1. Riphagen, Sixth Report on (1) The Content, Forms and
Degrees of State Responsibility and (2) The ^Implementation"
(.iise En Ceuvre) of International Responsibility and the
•Settlement of Disputes, Document A/CC. 4/389, 2 April 1985,
pp. 21-22
2. Ibid., p. 23

3. K . I . A. A . , op. cit., Vol. II, p. 923
4. Ibid., p. 926
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period to determine whether sovereignty over the two
provinces was to remain with Chile or to revert to
Peru.
Peru alleged that Chile had been pursuing a
policy which she described as "Chilenization' 1 of the
aforementioned provinces." Further, she concluded that
such conduct on the part of the Chilean Government
prevented the execution of the plebiscite in accordance
with Article 3 of the Treaty. 3 Consequently, Peru held
herself to be discharged from her obligation under that
Article .
This dispute was submitted by Special Agreement
to the President of the United States for arbitral
settlement.

President Coo lidge . who acted as sole

arbitrator., concluded that

although he did not condone

the !T Chi lenization rr process, he nevertheless was
6
unable to uphold Peru's contention. He added that:
''It is manifest that if abuses of administration
could have the effect of terminating such an
agreement, it would be necessary to establish
such serious conditions as the consequence of
administrative wrongs as would operate to
frustrate the purpose of the agreement, and,
in the opinion of the Arbitrator, a situation
of such gravity has not been shown. 1 '
7
The above renar<s clearly indicate that only a very
1.
2.
3.
4.
5.

Ibid.
Ibid., p. 935
Ibid., p. 929
Ibid.
See Article 2 of the Protocol of Arbitration between
Chile and Peru, 20 July 1922, ibid., p. 923
6. R.I. A.A., op. cit., Vol. II, p. 943
7. Ibid., pp. 943-44
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serious breach of Article 3 could have justified
the release of Peru from her obligation under that
Article. However, although the Arbitrator disaporoveci
the "Chilenization" process, he made no allusion as to
whether such a process entitled Peru to take retaliatory
measures short of terminating the Treaty.

3. 2. 2. The Diversion of Water from the River Meuse
In this dispute Holland as the Applicant State
requested the Court to adjudge and declare that certain
works constructed by Belgium were in violation of the
2
Treaty of 1863. Belgium, for her part, contended that,
"by constructing certain works contrary to the terms
of the Treaty, the Applicant has forfeited the right
to invoke the Treaty against the Respondent." Thus,
without holding the Treaty to have been terminated,
Belgium claimed the right to suspend one of its orovisions in response to a breach of that same provision
by Holland.
The Court held that the Netherlands had not acted
4
in breach of her Treaty obligation. " In similar vein,
the Court ruled that the conduct complained of by the
Netherlands did not violate the terms of the Treaty.
Consequently, the Court was not disposed to adopt a
1.
2.
3.
4.
5.

P. C. I. J. , 1937, -eries A/b, No. 70, p. 4
Ibid., pp. 5-6
Ibid., p. 3
Ibid., pp. 29-30
Ibid., pp. 20, 25-27
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position with respect to the Belgian contention.
However, Judge Anzilotti stated that the principle
of inadimplenti non est adimplendum underlying the
Belgian contention M is so just, so equitable, so uni
versally recognized that it must be applied in international relations also. 1 ' 2 In his view, therefore,
Holland was precluded from invoking the Treaty as a
basis for her claim against Belgium. 3 This approach
found support from Judge Hudson, who indicated that
the principle of exceotio non aciimpleti contracto
,1
should apply to treaty relations. " He maintained that:
"/Vv/here two parties have assumed an identical
or a reciprocal obligation, one party which is
engaged in a continuing non-performance of that
obligation should not be oermitted to take
advantage of a similar non-performance of
that obligation by the other party. 11 5
In conclusion, although the Court declined to
pronounce on the Belgian contention, significant
weight has been attached to the views expressed
. 6
by Judge Anzilotti.

1.
2.
3.
4.
5.
o.

Ibid., p. 30
Diss. Qjinion, ibid., p. 45, at p. 50
Ibid.
Sep. Opinion, ibid.,
Ibid., p. 77
See Commentary on draft Article 57 concerning 'Termi
nation or Suspension of the operation of a treaty as a
consequence of its breach", Y.I.L.C.^ op. cit., Vol. II,
1966, p. 254, para. 4; Jime'nez de Arechaga, "International
Law in the Past Third of a Century", R. d. C., op_. cit.,
Vol. 159, 1978 (1), p. 1, at p. 81; Sinclair, The Vienna
Convention on the Law of Treaties, 2nd ed., 1984, p. 201,
footnote no. 128; "oiler, op. cit., pp. 16-17
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B. 2. 3. The Namibia (S.W. Africa) Advisory Opinion.
The Security Council recognized the validity
of the termination by the United Nations General
2
Assembly of South Africa's Mandate over South West
Africa.

3

It further declared that the continued

presence of South Africa in Namibia was illegal,
and called upon States to act in accordance with
that declaration. Thereafter, the Security Council
requested the Court for an Advisory Opinion on the
following question:
"What are the legal consequences for States of
the continued presence of South Africa in
Namibia, notwithstanding Security Council
Resolution 276(1970)?" 4
In examining the legality of the termination of
the Mandate by the General Assembly on account of
the breach of its terms by South Africa^the Court
stated that "a relationship was established between
all Members of the United Nations £. ..J and each
mandatory Power".

It further observed that:

"One of the fundamental principles governing
the international relationship thus established
is that a party which disowns or does not fulfil
its obligations cannot be recognized as retaining
the rights which it claims to derive from the
relationship." 6
The Court recognized that the Mandate was an inter
national agreement which had the character of a
1. I.C.J. Reports, 1970, p. 4
2. General Assembly Resolution 2145(XXI)(1966), U.N.G.A.O.R.
op. cit., Twenty-First Session, Suppl. No. 16 (A/6316),
1966, pp. 2-3
3. Security Council Resolution 276(1970), Yearbook of the
United Nations, 197O, p. 752
4. Security Council Resolution 284(1970), ibid., p. 754
5. I.C.J. Reports. 197O, p. 4, at p. 45, para. 9O
6. Ibid*. para. 91
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treaty.

It further accepted that General Assembly

Resolution 2145(XXI) determined that South Africa,
by committing a material breach, had repudiated that
2
treaty. Hence, in the opinion of the Court:
"The Resolution in question is /". . . . J to be
viewed as the exercise of the right to ter
minate a relationship in case of a deliberate
and persistent violation of obligations which
destroys the very object and purpose of that
relationship." 3
Having reached these conclusions, the Court
recognized the existence of the following general
principle of law:
"/T/hat a right of termination on account of
breach must be presumed to exist in respect
of all treaties f.....J. The silence of a
treaty as to the existence of such a right
cannot be interpreted as implying the ex
clusion of a right which has its source
outside of the treaty, in general international
law". 4
Professor Briggs argued that the Court did not produce
any evidence in support of its assertion that there
existed a general principle of law providing for "a
right of termination on account of breach".

The

implication of these remarks is that Briggs himself
was in effect denying the existence of such a principle.
With all due respect, the present writer takes the view
that the "implied right" affirmed by the Court is derived

1.
2.
3.
4.
5.

Ibid., p. 47, para. 94
Ibid., para. 95
Ibid.
Ibid., para, 96
Briggs, "Unilateral denunciation of treaties: The
Vienna Convention and the International Court of
Justice", A.J.I.L., op. cit., Vol. 68, 1974, p. 51,
at p. 55
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from an established principle of international law.
It is conceded nonetheless that the right in question
must not be exercised in an arbitrary manner. To borrow
,r

the phrase adopted by the International Law Commission,
its invocation "does not ipso facto put an
treaty 11 . 1

\

end to the

B. 2.4. Appeal Relating to the Jurisdiction of the
ICAP Council. 2
The justification offered by India for the
suspension in 1971 of her aviation Treaties 3 with
Pakistan was not said to rest on the Treaties them4
selves. Rather, it lay on "a principle of general
international law, or of international treaty law,
allowing of suspension or termination on this ground. 1*
The Court held that this contention could not have
the effect of nullifying jurisdictional clauses.
At the same time, however, it added that such a
contention was not "necessarily wrong but that /itsy
validity has not yet been determined." 7 These remarks
clearly do not pursue very far the question of the

1. Report of the Commission on the work of its eighteenth
2.
3.

4.
5.
6.

session, Doc. A/63O9/Rev. 1, 4 May-19 July 1966, Y.I.L.C..
op. cit.. Vol. II, 1966, p. 172, at p. 254, para. 5
I.C.J. Reports. 1972, p. 46
The 1944 Chicago International Civil Aviation Convention,
and International Air Services Transit Agreement, texts:
Hudson, International Legislation, Vol. IX, p. 204
p. 228
I.C.J. Reports. 1972, p. 63, para. 30(c)
Ibid.
Ibid.. pp. 53-54, para. 16(b); p. 64, para. 31,

7. Ibid.. p. 64, para. 31
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legality under customary international law of terminat
ing or suspending a violated treaty.
Pakistan claimed that the Court had no jurisdiction
since one of India's contentions was that the Treaties
were not in force.

The Court did not uphold this

contention for, inter alia, the reason that:
"What India has affirmed is that the Treaties
/"". . . C] are suspended (or that their operation
is suspended) as between herself and Pakistan.
This is not the same thing as saying that they
are not in force in the definitive sense, or
even that they have wholly ceased to be in force
as between the two Parties concerned." 2
The above remarks make it clear that the Court did
not view the suspension by India of the Treaties
as tantamount to a termination of their legal
existence. The conclusion to be drawn is that
where counter-measures take the form of a temporary
non-performance of a treaty obligation, the legal
existence of that treaty is not thereby placed in
question. Thus, the jurisdictional clauses of such
a treaty may be invoked to test the legality of its
suspension by the aggrieved party. Moreover, since
the treaty in question is not definitively terminated,
it will become operative again once the breach that
caused the suspension has been rectified.

1. Ibid., p. 52, para. 14
2. Ibid., p. 53, para. 16(a)
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B. 2. 5. The U.S. - France Air Services Award. 1
2
As has been noted elsewhere, this Award dealt
with the dispute concerning the Air ..Services Agreement
of 27 March 1946 between France and the United States.
The Tribunal was asked to determine whether the United
States had the right to take counter-measures not
withstanding her commitment to peaceful settlement
under the aforesaid Agreement. 3 The Tribunal, however,
far from confining its attention to the specific
question before it,pronounced on the legality of
counter-measures in general. It stated as follows:
"If a situation arises which, in one State's
view, results in the violation of an inter
national obligation by another State, the
first State is entitled, within the limits
set by the general rules of international
law pertaining to the use of armed force,
to affirm its rights through "counter-measures." 4
Thus, according to the Tribunal, only an underlying
breach can justify resort to counter-measures.
Furthermore, such measures should be preceded by
a demand for redress, and conform with the principle
of proportionality.7 Having decided that the
United States had not infringed any of these
conditions, the Tribunal concluded that she had
1. I.L.R., 0£. cit., Vol. 54, 1979, p. 3O4

2. Cf. Chapter 4, Section D., ante, pp. 81-82
3. I.L.R,, 0£. cit.. Vol. 54, 1979, p. 312, para. (2) (B);
cf. Chapter 9, post, pp. 294-344
4. Ibid., p. 337, para. 81
5. Ibid., p. 338, para. 84?
6. Ibid., p. 337, para. 8/
7. Ibid., pp. 338-339, paras. 83 and 9O
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the right to impose certain counter-measures
against France,
This decision has a direct bearing on the
legality of counter-measures within the context of
the law of treaties. It affirms the right of an
aggrieved State to resort to counter-measures in
response to a treaty violation. Such measures,
furthermore, may involve the temporary suspension
of certain rights accruing to the offending State
under that treaty. This implies that the status
quo will be maintained between the contending
parties without the treaty being irrevocably
terminated.

B. 3. State practice.

B. 3. 1. The Franco-American Treaties, 1778-179O.

2

The United States and France concluded
several treaties concerning commercial, political,

1. Ibid.. p. 341, para. 99
2. Moore, Digest, op. cit., Vol. V, p. 356
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and consular relations between 1778 and 179O. 1
When the United States signed the Jay Treaty with
Great Britain in 1796, the French Government considered
its provisions to be inconsistent with the afore2
mentioned Treaties. Not only did the United States
reject that allegation, but she asserted that France
had herself repeatedly violated the Franco-American
Treaties. Consequently, the United States passed
an Act on 7 July 1798 terminating these Treaties. 3
She justified such a step by claiming that her
attempts to negotiate an amicable settlement with
France had been repelled. 4 The abrogating Act
provided that:
tf /T/he United States are of right freed and
exonerated from the stipulations of the treaties
and of the consular convention, heretofore
concluded between the United States and France;
and that the same shall not henceforth be
regarded as legally obligatory on the Government
or citizens of the United States. 1* 5
The French Government did not accept the above
provision as constituting a valid termination
6
the Treaties concerned.

of

1. Treaty of Amity and Commerce, 1778, Treaty of
Alliance, 1778, Separate and Secret Reserving
Right of King of Spain to Agree to the Foregoing
Treaties, 1778, and Convention Defining and
Establishing the Functions and Privileges of
Consuls and Vice Consuls, 1788. Text: Malloy, op.
cit., Vol. I, pp. 468, 479, 482, 49O.
2. See extract from letter of the French Foreign Minister
to the U.S. Ambassador in France cited in Hooper v.
The United States, 22 The United States Court of
Claims. 1887, pp. 414-415
3. See Moore, Digest, op« cit., Vol. V, p. 356
4. Ibid.
5. Ibid.
6. Ibid., p. 357.
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In 1779, the United States sent plenipotentiaries
to Paris in order to negotiate a new treaty for the
settlement of the claims relevant to the dispute.
They were instructed to take into consideration the
fact that the Franco-American Treaties had been
abrogated by the Act of 1798. Once more the French
Government asserted that the Treaties had not been
annulled.

In view of the disagreement on this point,

Article 11 of the Convention of 18OO stipulated that
the question of claims should form the subject of
future negotiations. 2 Significantly, the Article
further provided that until the parties had agreed
upon that question^"the said treaties and convention
shall have no operation." 3 This Article, however,
4
was deleted by the Senate of the United States.
Upon exchanging the ratification, Napoleon declared
that the Senate's amendment meant that "the two
states renounce their respective pretensions, which
are the object of the said article."

The Senate of

the United States approved the French Declaration,
and ratified the Treaty accordingly.
The above facts evoked responses from several
publicists to the effect that the United States did
not unilaterally terminate the Franco-American Treaties
1. Ibid.
2. Convention of Peace Commerce and Navigation. Text:
Malloy, op. cit., Vol. I, p. 496, at p. 497
3. Ibid.,
4. Moore, Digest, op« cit., Vol. V, p. 357
5. Ibid.
6. F.R.U.S., 0£. cit., Vol. 2, p. 345-
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by the Act of 7 July 1798. 1 In the opinion of these
publicists, the United States purchased a release
from her obligations under the Treaties by waiving
her spoliation claims against France. Sinha, on the
other hand, suggested that it was policy considerations
which prompted the United States to abandon her
2
strict legal rights. The present writer inclines
to the view held by Sinha. The reason.;for this
preference is that the United States had consistently
maintained that she had the right to terminate the
Treaties unilaterally on account of their breach by
France.

B. 3. 2. The Ancient Treaties between Great Britain
Spain . 3
The Spanish authorities denied British
subjects the enjoyment of certain commercial benefits
to which they were entitled under several treaties.
The British Foreign Office sought the Opinion of
the Law Officers of the Crown as to whether such
4
breach constituted ground for reprisals. It is
noteworthy that this request was made only after
1. See Moore, Digest, op. cit., Vol. V, pp. 357-358;
Hyde, op. cit.. Vol. II, 1922, p. 89, n. 1; Garner,
and Jobst III, "The Unilateral Denunciation of
Treaties by One Party Because of Alleged NonPerformance by Another Party or Parties", A.J.I.L.,
0£. cit.. Vol. 29, 1939, p. 569, at pp. 582-83;
Commentary on Article 27 of the Harvard Convention,
op. cit.» p. 1O86
2. Sinha, op. cit., p. 109
3. Parry, ed. Law Officers* Opinions to the Foreign Office
1793-186Q, (197O), (hereinafter cited as Parry), Vol. 80,
p. 248
4. Ibid., p. 249
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repeated attempts at amicable settlement proved
to be unsuccessful.

The following views were

expressed in the Report submitted by Mr. Robinson,
one of the Law Officers:
"The refusal to execute particular articles of
Treaty is universally held to be an abrogation
of the whole Treaty, at the discretion of the
injured Party. But the effect of such abrogation
may be different, as to ulterior measures,
according to the amount of the injury sustained as they may affect territorial rights, or
essential interests of commerce, or matters of
lighter import. Considerations of Policy therefore
in such questions form a material feature in
the question of right, & of these I cannot
presume to judge.'* 2
Mr. Robinson then concluded that Spain's refusal to
carry out her obligations under the Treaties
amounted to M an abrogation of a positive interest,
which may justify measures of forcible reparation."

3

Further, he considered that the British Government
would "be justified in adopting measures, that
may be deemed necessary, and expedient, to enforce
4
the due execution of the Treaty".
McNair casts doubt on the continuing validity
of the view that the breach of a particular article
of a treaty affects the legal status of the whole
treaty.

The stance adopted by him in this respect

is not inconsistent with the provisions of Articles
44 and 6O of the Vienna Convention on the Law of Treaties.
1.
2.
3.
4.
5.

Ibid.
Report dated 6 April 1825, ibid., p. 25O
Ibid., p. 251
Ibid.
McNair, 1961,. op* cit. « p. 484, and p. 557 note 1
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B.3. 3. Convention between Great Britain and Russiarelative to the Russian Dutch Loan, 1831. 1
By virtue of Article I of the 1815 Convention
between Great Britain, Russia, and the Netherlands,
Great Britain agreed to bear half of the Dutch debt
owed to Russia as a quid pro quo for the retention
of four Dutch Colonies.

Article V of the same

Convention provided that the said payment "shall
cease and determine, should the Possession and
Sovereignty /". . . .] of the Belgic Provinces at any
time pass or be severed from the Dominion of His
2
Majesty the King of the Netherlands".
In 183O a rebellion against the Dutch Government
led to the creation of the separate State of Belgium.
This new situation rendered it necessary for Great
Britain and Russia to examine afresh the stipulations
of the 1815 Convention. A Convention was accordingly
3
signed between the two States in 1831. It was
stipulated in its first Article that the British
Sovereign should recommend to his Parliament to
continue payments concerning the Dutch debt to Russia.
In Article II, the Russian Emperor agreed not to
compromise the neutrality of Belgium without the
4
prior consent of Great Britain.
In 1846 Russia concluded a Treaty with Austria
and Prussia whereby the Free State of Cracow was
1.
2.
3.
4.

8.F.S.?., OD. cit., Vol. 18, 1830-1831, p. 928
Ibid., Vol. 2, 1814-1815, ?. 378, at pp. 379-380
Ibid. , Vol. 18, 1830-1831/p. 928
Ibid., p. 930

annexed to Austria.

Mr. Hume, a Member of the British

Parliament, expressed his opinion that Russia, by so
doing, acted in breach of the Treaty of Vienna of
1815. Accordingly, he put forward the resolution that
the payments to Russia of the Dutch debt reaffirmed
in the 1831 Treaty "should be henceforth suspended." 2
Speaking on behalf of the Government, Viscount
Palmerston agreed with Mr. Huroe on the principle
that breach of a treaty would entitle the aggrieved
party to terminate it. 3 He added, however, that the
annexation of Cracow would not justify Great Britain
in "suspending or discontinuing the payment of the
Russian-Dutch Loan." 4 He also pointed out that
Britain's obligation to pay part of that Loan was
in consideration for her retention of the four
Dutch Colonies.

It is noteworthy that the views

expressed by Palmerston were based on a Report
6
submitted by the Queen's Advocate.
Finally, it is possible to conclude from the
foregoing narrative that anly a breach which affects
the objects of a treaty can justify its termination
by the aggrieved party.
1. Ibid.,. Vol. 35, 1846-1847, p. 1088

2. Hansard, H.C. Debs., op. cit., Vol. 90, 4 March 1847,
col. 879.
3. Ibid., Vol. 91, 16 March 1847, col. 92
4. Ibid., col. 97
5. Ibid., cols. 97-98
6. Dated 27 January 1847, P.O. 83. 2333, Parry. O£. cit..
Vol. 62, p. 5O8, at p. 511
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B. 3. 4. The Declaration of Paris respecting Maritime
Law. 1856. 1
The Prussian Government stated that it would
consider herself released from further obligations
towards Denmark under the Declaration of Paris, if
the Danish blockade of certain German Ports continued
to be insufficient. It also threatened to commission
Privateers to harass Danish trade. The British Govern
ment asked Lord Phillimore, the Queen's Advocate, to
submit a Report on the legal issues involved.
Lord Phillimore held that, prior to taking such
actions, Prussia should seek a ruling from the Prize
Court in Denmark on her alleged grievance. He elaborated
on this view as follows:
"Prussia is not entitled /". . . .J to maintain that
she is released from the obligation to observe
every provision contained in that Declaration,
on the ground that one of them has been suffered
by other States to be in fact, not in terms,
abrogated; while those other States absolutely
deny this fact, and point to the proper tribunal
appointed by the Law of Nations for deciding the
controversy, by which they are willing that the
fact should be investigated." 2
As regards the commissioning of the Privateers by
Prussia, he stated that such a step "would amount
to a cancellation on her part of the Declaration
of Paris". 3 From this he envisaged two consequences:
1. Signed by Great Britain, Austria, France, Prussia,
Russia, Sardinia, and Turkey, on 16 April 1856. Text:
B.F.S.P.. 2£. cit., Vol. XLVI, 1855-1856, pp. 26-27
2. Report dated 21 June 1864, F.O. 83.233O, McNair. 1961, op.
cit.t p. 581, at p. 582; see also the two further Reports
by the Law Officers dated 23 December 1868, and 18
January 1871, ibid., pp. 583-586
3. Ibid.
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first, "Prussia would certainly have no right to demand
from other States who subscribed the declaration, the
observance of any part of its provisions."

Secondly,

she would incur responsibility for violating the Treaty
towards the other contracting parties.

o

B. 3. 5. The withdrawal of Germany from the Locarno
Treaty. 3
The Treaty of Mutual Guarantee, known as
the Locarno Treaty, was concluded in 1925 between
Germany, Belgium, France, Great Britain and Italy. 4
One of its principal objects was to guarantee the
maintenance of peace between Germany on the one side,
and Belgium and France on the other; another was to
secure the boundaries between these three States.
Article 3 of the Treaty expressly provided that disputes
between the parties should be settled by peaceful
means including, for instance, resort to adjudication.
The Treaty of Mutual Assistance between France
and the Soviet Union was signed on 2 May 1935, but
its instruments of ratification were not exchanged
until 27 March 1936.

Article I of the Protocol

annexed thereto effectively bound France to render
military assistance to the Soviet Union in the event
1.
2.
3.
4.

Ibid., pp. 582-583
Ibid., p. 583
Text: A.J.I.L., O£. cit., Vol. 2O, Suppl. 1926, pp. 22-25
Cf. Chapter 2, Section F., ante, p. 49

5. Articles 1 and 2 of the Locarno Treaty

6. Text: A.J.I.L., O£. cit., Vol. 30 Suppl., 1936, p. 177
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of an attack on her territory by Germany.

Towards

the end of May 1935, Germany declared that by conclud
ing this Treaty with the Soviet Union, France had
o
acted in breach of the Locarno Treaty. Subsequent
to this, Germany announced her withdrawal from that
3
Treaty. She took that step notwithstanding the several
offers that were made to her by France to have the
dispute settled by amicable means. 4 The German Govern
ment rejected these offers on the ground that the
dispute was not justiciable since it was not exclusively
of a legal character.
Although Germany considered the conclusion of
the Franco-Soviet Pact as a justification for her with
drawal from the Locarno Treaty on 7 March 1936 ? it is
significant that that Pact did not come into force
until 27 March 1936.

This raised the question of

whether a treaty may be abrogated on the basis of an
anticipated breach.

Finally, however, it must be

borne in mind that Germany engineered her withdrawal
from the Locarno Treaty as a pretext for her intended
militarization of the Rhineland.

Q

This factor is largely

responsible for the obscurity surrounding her legal
approach to the dispute.
1. Ibid., p. 179
2. R.I.I.A., Documents, op. cit., 1935, Vol. I, p. 169
3. Memorandum addressed by Germany on 7 March 1936 to the
Locarno Powers. Text: ibid., 1936, p. 41
4. R.I.1.A..Documents» op. cit., 1936, p. 114
5. Ibid.
6* R.I .1 .A. t op. cit., Survey of International Affairs*
1936, p. 256
7. Cf. Chapter 4, Section F., ante, pp. 91-96
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B. 3.6. The Treaties of Alliance and Mutual Assistance
between the Soviet Union and the United
Kingdom. 1942, 1 and the Soviet Union and
France, 1944. 2
One of the main objects of each of the above
Treaties was the prevention of renewed aggression
3
by Germany in the post-war period. In both cases
each Contracting Party undertook "not to conclude
any alliance and not to take part in any coalition
directed against /the other Contracting Party/."
The United Kingdom and France became Parties
to the 1954 Paris Treaties.

According to the

terms of these Treaties^Germany was to be admitted
as a Member of the North Atlantic Treaty. This
development was viewed by the Soviet Union as
being in breach of the aforementioned two Treaties
of Alliance and Mutal Assistance. Accordingly,
the Soviet Government warned that if either the
United Kingdom or France should ratify the Paris
Agreements, it would terminate its Treaty of
Alliance and Mutual Assistance with the State
responsible.

Thus, following the ratification

of the Paris Agreements by the United Kingdom
and France, the Soviet Union formally terminated
1. Text: B.F.S.P., ££. cit., Vol. 144, 194O-1942, p.
1O38
2. Text: A.J.I.L., op. cit., Vol. 39-4O, Suppl.
1945-46, p. 83

3. See Article 4 of the 1942 Treaty, and Article 3
of the 1944 Treaty
4. Article 7 of the 1942 Treaty, and Article 5 of the
1944 Treaty.
5. Texts: R.I.I .A. , Documents, OJD. cit.» 1954, pp. 26-28,
1O2-107
6. See Note dated 20 December 1954 to the U.K. Govern
ment, ibid., 1955, pp. 213-215, and Note dated 20
December 1954 to the French Government, K.C.A.,
op., cit., 1955, p. 14239
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her Treaties of Alliance and Mutual Assistance
with these two States.
It is noteworthy that both the British Govern
ment and the French Government denied the allegation
of breach of the Treaties made against them by
the Soviet Union. In addition to this, they also
maintained that the unilateral termination of the
Treaties by the Soviet Union was unlawful since
2
the breach alleged by that Country had not occurred.
The significance of this instance of State practice
is that all the parties concerned recognized the
occurrence of prior breach to be a prerequisite
for unilateral termination of treaties.

B. 3.7. The Agreement between the United Kingdom
3
and Egypt regarding the Suez Canal Base, 1954.
Article 12 of the Anglo-Egyptian Treaty of
1954 stipulated that it should remain in force for
a period of seven years from the date of its
signature. 4 On 29 October 1956 Israel launched
an attack on Egyptian territory.

The British and

French Governments reacted to this crisis by
sending an ultimatum to Egypt and Israel.

When

the Egyptian Government paid no heed to the terms
of the ultimatum, Anglo-French forces immediately
1.
2. For ' the views expressed by the British Government see
R.I. I. A. , Documents , op. cit. , 1955, p. 216. For the
views expressed by the French Government see K.C.A.
0£. cit., 1955, p. 14027
3. B.F.S.P. , 0£. cit., Vol. 161, 1954, p. 75

4. Ibid., p. 77
5. R.I . I. A. , Documents, op. cit, , 1956, p. 242
6. Ibid. , p. 261
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began to attack Egyptian territory. This conduct was
viewed by Egypt as a violation of the United Kingdom's
obligations under the Agreement. Accordingly, the
Agreement was terminated by a Presidential Decree
1 January 1957.

The British Government thereupon

announced that it "did not recognize the Egyptian
Government's right to abrogate the treaty by uni2
lateral action."
The aforementioned events call for a brief comment.
The stance taken by Egypt indicates that a treaty which
has been in some respect seriously violated by one
party, may be terminated by the other. As regards the
position adopted by the British Government, it is not
certain whether this was based on principle, or on the
facts of the particular dispute.
B. 3. 8. The views of the parties in the Case
Concerning the Air Services Agreement of
24 March 1946. 3
Although the views of the United States and
France were primarily expressed in relation to a
violation of a commitment to peaceful settlement,
it is reasonable to suppose that they are of
general application. To begin with, despite the
differences between the parties in their inter
pretation of the conditions for resort to countermeasures, they both clearly agreed on the following
principle: that breach of a treary justifies the
application of counter-measures.

For France, only

a material breach could justify the termination,
!•
2.
3.
4.
5.

K.C.A., 0£.
Ibid.
I.L.R., op.
Cf. Chapter
U.S.P.I.L.,

cit., 1957, p. 1530O
cit., Vol. 54, 1979, p. 3O4
9, post, pp. 299-344
02. cit. t 1978, p. 771
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or the suspension of the violated treaty.

While

the United States did not contradict the tenor
of this view, nevertheless she allowed scope for
"proportional counter-measures short of termination
2
It is noteworthy that France
or suspension."
upheld the principle of proportionality, and
even invoked it to establish that the United States'
action was incommensurate with the alleged breach
3
on her part. France also maintained that resort
to counter-measures should be preceded by a
4
formal demand. Although the United States
addressed several demands to France, nonetheless
it is not clear whether she regarded the making
of such demands as a prerequisite of counter-measures

B. 4. Conclusions as to the position in customary law.
After an examination of the pertinent
doctrinal views, jurisprudence, and State practice,
the following conclusions are offered on the
question of the right to terminate or suspend
a treaty by way of reprisal.
(1) The preponderant view is that a material breach
entitles an aggrieved party to terminate or suspend
its obligations under the treaty as against the
defaulting party.
1.
2.
3.
4.

Ibid., p. 772
Ibid.
Ibid., p. 775
Ibid., p. 773
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(2) In the case of a minor breach, the aggrieved
party may withhold performance of its obligation
under the treaty without affecting the legal validity
of the treaty in a definitive sense.
(3) The injured party must exercise its right of re
prisal within reasonable time.
(4) The aggrieved party must make a demand for redress
before it can resort to retaliatory measures.
(5) A measure taken by way of reprisal must be pro
portionate to the breach. Nonetheless, there is no
definite legal requirement that such a measure should
be restricted to the violated provision, or indeed to
the violated treaty.
(6) Where there is a machinery for the settlement
of disputesjthe aggrieved party is precluded from
taking retaliatory measures pending the outcome
of the proceedings within that machinery.
(7) The non-performance of treaty obligations as a
reprisal should not extend to humanitarian conventions.
(8) Where a party to a multilateral treaty violates it
to the extent that only one contracting party is injured,
the latter is not entitled to withhold performance of
its obligations in relation to the other parties who
are not guilty of the breach. However, the injured
party may withhold performance of its obligations
towards the defaulting party.
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Section C. The Vienna Convention on the Law of Treaties
C. 1.

Introduction.
The International Law Commission had from

its inception given special attention to the
codification and progressive development of the law
of treaties. The United Nations Conference on the
Law of Treaties was convened in Vienna, from 26
March to 28 May, 1968, and from 9 April to 23 May,
1969.

The Conference had, as the basis for con

cluding the Convention, the draft Articles on the
law of treaties prepared by the International Law
Commission (the Commission). 2 At its close the
Conference decided to adopt the Vienna Convention
on the Law of Treaties (the Convention). 3 This
Convention entered into force on 27 January 198O.
The Convention is not in its entirety declaratory of positive international law,4 nor does
it purport to be so. Thus, the eighth preambular
considerandura of the Convention affirms that:
"/T/he rules of customary international law
will continue to govern questions not
regulated by the provisions of the present
Convention".
!• U.N.C.L.T., Doc, op. cit.

2. See Report of the International Law Commission on
the work of its 18th session,Doc. A/63O9/Rev. 1, 3-28
January 1966, Y.I.L.C., op. cit. t Vol. II, pp. 172-274

3. U.N.C.L.T. Doc., O£. cit., pp. 289-3O1

4. See e.g. Articles 9(2), 15(a), 19-23, 4O(5), and 41.
See also Y.I.L.C., o£. cit., Vol. II, 1966, p. 177,
para. 15; Sinclair, The Vienna Convention on the
Law of Treaties, 2nd.ed., 1984, pp. 1O-21. For a
discussion on how customary law may be generated
by treaty see The North Sea Continental Shelf Case.
I.C.J. Reports, 1969, pp. 41-45, paras. 70-8O

Moreover, Article 43 provides that the termination
or the suspension of a treaty under the terms of
the Convention would not invalidate obligations
embodied in that treaty to which the parties were
also bound by other norms of international law. A
further illustration to show the relation between
the Convention and customary law is Article 73.
This Article stipulates that the provisions of the
Convention "shall not prejudge any question that
may arise in regard to a treaty from /"••••_/ the
international responsibility of a State."
Article 6O of the Vienna Convention is of
particular significance for the present work as
it lays down the rules which regulate the ter
mination or suspension of a treaty as a consequence
of its breach. In the Namibia Advisory Opinion«the
Court had an occasion to consider the rules concerning
termination of a treaty on the ground of material breach.
It stated as follows:
"The rules laid down by the Vienna Convention
on the Law of Treaties concerning termination
of a treaty relationship on account of breach
(adopted without a dissenting vote) may in many
respects be considered as a codification of
existing customary law on the subject." 1
In the ICAP Council Case ,the Court indicated that there
was a need to see whether
"according to the definition of a material breach
of a treaty contained in Article 6O of the 1969
Vienna Convention on the Law of Treaties, there
1. I.C.J. Reports, 1971, p. 16, at p. 47, para. 94
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has been a violation by Pakistan of a provision
essential to the accomplishment of the object or
purpose of a treaty." 1
The remarks made by the Court in the above two excerpts
(f

have some bearing on the relation between Article 6O
and the customary law rules governing the termination
and suspension of treaties. However, the use of the
phrase "may in many respects" in the first excerpt
implies that the Court did not regard Article 6O as a
complete codification of the pertinent customary law
rules. The reference made in the second excerpt to
Article 6O does not clearly indicate whether that
Article is a complete embodiment of the same customary
law rules. Be that as it may, the present writer sees
a need at this point for a further analysis of the
provisions of Article 6O and its legislative history.
C. 2. The concept of material breach
Article 6O of the Vienna Convention stipulates
the existence of material breach as a ground for the
termination or suspension of either bilateral or multi
lateral treaties. In paragraph 3 of that Article the
concept of material breach is defined as follows:
A material breach of a treaty, for the purposes of
this Article, consists in:
(a) a repudiation of the treaty not sanctioned by
the present Convention, or
(b) the violation of a provision essential to the
accomplishment of the object or purpose of the
treaty.
The use of the term "material breach" in this pro
vision merits a consideration of the antecedents which
1. Ibid.. 1972, p. 46, at p. 67, para. 38

279

led to its eventual adoption by the Commission. It
was first proposed by Sir Humphrey Waldock* the
Special Rapporteur, in preference to the term "funda
mental breach" suggested by his predecessor, Sir Gerald
Fitzmaurice. 2 In the draft proposed by the latter, funda
mental breach was defined as "a breach of the treaty
in an essential respect, going to the root of foundation
of the treaty relationship between the two parties,
and calling in question the continued value or possi
bility of that relationship in the particular field
covered by the treaty". 3It was further provided in
the draft^that the breach "must be tantamount to a
denial or repudiation of the treaty obligation, and
such as either to (a) destroy the value of the
treaty for the other party; (b) justify the conclusion
that no further confidence can be placed in the due
execution of the treaty by the party committing
the breach; or (c) render abortive the purpose of
the treaty". 4
The strict criteria set by Sir Gerald for
determining what constituted a "fundamental breach"
are an indication of his concern to safeguard against
abuse of fundamental breach as ground for the
termination of treaties. While prescribing such
strict standards for the invocation of that type
1. See draft Article 2O(Termination or suspension of a
treaty following upon its breach), Waldock, Second
Report on the Law of Treaties. Document A/CN.4/156 and
Add. 1-3, 20 March, 10 April, 30 April and 5 June 1963,
Y.I.L.C.. 0£. cit., Vol. II, 1963, p. 36, at pp. 72-73,
paras. 1-5
2. See draft Article 19(2), Fitzmaurice, Second Report on the
Law of Treaties, Document A/CN.4/107, 15 March 1957,
Y.I.L.C.. op. cit.. Vol. II, 1957, p. 16, at p. 31
3. Article 19(2)(i), ibid.
4. Article 19(2)(ii) and (iii)
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of breach, he nevertheless recognized the need to
cater for breaches of a less serious character.
Thus, he explicitly distinguished fundamental breach
from "cases where a breach by one party of some
obligation of a treaty may justify an exactly
corresponding non-observance by the other, or
as a retaliatory measure, non-performance of some
other provision of the treaty." In his opinion
there was no question, in such cases, of the
treaty itself being terminated: "but merely of
particular breaches and counter-breaches, or nonobservances, that may or may not be justified
according to circumstances".
As has been noted, Waldock employed in his
draft the term "material breach" in preference to
that of "fundamental breach". 3 His reason for this
preference was that the definition of "fundamental
breach" as given by Fitzmaurice appeared "to put
the concept of a"fundamental" breach rather high." 4
The word "fundamental", he explained, might bear
the implication that only the breach of a provision
relevant to one of the central purposes of a
treaty could justify termination of that treaty.
As an illustration, he pointed out that a compromissory
clause in a treaty which had a character subordinate
1.
2.
3.
4.

Article 18(2), ibid,, p. 3O
Ibid., p. 39
See ante, p. 279, footnotes 1-3
Waldock, Second Report on the Law of Treaties,
Document A/CN.4/156 and Add. 1-3, 2O March, 3O April,
and 5 June 1963, Y.I.L.C.. op. cit., Vol. II, 1963,
p. 36, at p. 76, para. 12
5. Ibid., p. 75, para. 11
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to its central purposes might induce some parties to
be bound by that treaty.
Waldock, for his part, set three criteria for
, «•

determining the occurrence of material breach as a
ground for the termination or suspension of a treaty
These were: (a) a repudiation of a treaty; (b) a
breach so substantial that it effectively set aside
any provision - (i) concerning which no reservation
was permitted, or (ii) the failure to comply with
which would be incompatible with the object and
purpose of the treaty; or (c) a refusal to implement
a provision for judicial settlement procedure, or
to comply with any judgment handed down under such
2
a procedure. Professor Tunkin, with some justi
fication, remarked that these criteria "seemed
3
to have been somewhat arbitrarily chosen." The
second criterion was criticised by both Mr. Tsuruoka
and Mr. Rosenne for the reason that reservations
would virtually be impossible in the case of bi4
lateral treaties. Mr. Verdross went further by
casting doubt on the very existence of any
objective criterion for differentiating between
material and non-material breach. Consequently,
he proposed that either the word "material 11 should
be expunged, or that the Commission should permit
1. Ibid.
2. Draft Article 2O(2) (Termination or suspension of
a treaty following upon its breach), ibid., p. 73,
para. 2
3. Ibid., Vol. I, p. 122, para. 9
4. Ibid., p. 126, paras. 5O and 56
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the right of suspension only.

A revised text of

draft Article 2O followed the line suggested by
Tsuruoka and Rosenne, though it ignored the pro
posal made by Verdross. 2
Having thus far cited the views expressed by
some members of the Commission with respect to the
materiality of breach, it is pertinent at this
point to refer to the stance finally taken by the
Commission. In its Commentary on draft Article 57,
the Commission declared that it was unanimous in
recognizing "that the right to terminate or suspend
must be limited to cases where the breach is of a
3
serious character. 11 By way of amplification the
Commission stated that:
"It preferred the term "material" to "funda
mental" to express the kind of breach which
is required. The word "fundamental" might be
understood as meaning that only the violation
of a provision directly touching the central
purposes of the treaty can ever justify the
other party in terminating the treaty. But
other provisions considered by a party to be
essential to the effective execution of the
treaty may have been very material in in
ducing it to enter into the treaty at all,
even although these provisions may be of an
ancillary character. Clearly, an unjustified
repudiation of the treaty - a repudiation not
sanctioned by any of the provisions of the
present articles - would automatically
constitute a material breach of the treaty;
. The new version, with minor
ssion' s
See the Commi
^ ? ?/?onn* as Article 60.oighte
enth session . 4 May
ed at Vienna as Ar tic i
191 July 19^ Uocu^t \/ o309/ Rev.l, ±±£c. , eg.

.-g
S&g
".g
l. on
, ———Z - p. 225,
e ? .te
Articl
draft
Commentary
3. 2t^o
para 9
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and this is provided for in sub-paragraph (a)
of the definition. The other and more general
form of material breach is that in subparagraph (b), and is there defined as a
violation of a provision essential to the
accomplishment of any object or purpose of
the treaty. 11 1
It should be noted at this point that the
Commission omitted all reference to breach of a treaty
which does not fall within the category of material
breach as defined in paragraph (3) of Article 6O. This
implies that redress for non-material breach may be
obtained by exercising the right of non-forcible countermeasures. The question to be asked, however, is whether
material violation of a treaty may be responded to by
counter-measures. The present writer submits that the
answers should be in the affirmative,for the reason
that the Vienna Convention provisions have not super
seded the customary law right of reprisals.
Paragraph (3) of Article 6O provides that a
material breach of a treaty, for the purposes of this
article, consists in:
(a) a repudiation of the treaty not sanctioned by
the present Convention; or
(b) the violation of a provision essential to the
accomplishment of the object or purpose of the
treaty.
As regards the first criterion listed in paragraph 3(a)
above, it must be interpreted in such a way as would
conform with the general limitation imposed by Article
73 of the Convention. According to this interpretation
the non-performance of a treaty obligation as a lawful
counter-measure can never constitute a material breach
for the purposes of Article 6O.
1. Ibid.
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As to the second criterion, paragraph 3(b) above
is merely concerned with the character of the treaty
provision that has been violated. Thus, it takes no
account of the seriousness of the breach that has
occurred. Consequently, an insignificant breach can
be regarded as 'material 1 even where it affects an
ancillary provision. Such a situation, however,
arises only where that provision is deemed by the
aggrieved party to be central to the purpose and
object of the treaty. A fortiori, a remedy for breach
of an ancillary provision not so deemed can only be
found through-the customary law of reprisals.

C. 3. Material breach of a bilateral treaty
Paragraph I of Article 6O of the Vienna
Convention provides:
A material breach of a bilateral treaty by one
of the parties entitles the other to invoke the
breach as a ground for terminating the treaty or
suspending its operation in whole or in part.
What immediately draws the attention in this pro
vision is the adoption of the formula "to invoke
as a ground". The Commission explained that in
employing this formula it intended to emphasize
that "the right arising under the article is not a
right arbitrarily to pronounce the treaty terminated."

1. Ibid., p. 254, para. 6
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In consequence, such a right can only be exercised
in accordance with the procedure prescribed in the
1
Convention. This feature marks a distinction between
the right accruing to an aggrieved party under the
Convention, and that which accrues to it under the
customary law of reprisals. It should, however,
be stated that in the case of the latter, the only
procedural requirement is the making of an unfulfilled
demand for redress. 2
It is now proposed to examine the kind of
remedy envisaged in paragraph 1 of Article 6O.
As regards the option of termination, it is clear
beyond doubt that such a course produces a definitive
result. In this respect Article 7O (I)(a) of the
Convention provides that the termination of a
treaty "releases the parties from any obligation
further to perform the treaty". Although such a
remedy is related to the general principle of nonforcible counter-measures, it is not identical to it.
The difference between the two lies in the fact that
non-forcible counter-measures do not necessarily
have irreversible consequences. As concerns the
option of suspension, Article 72(1)(a) of the
1. See Articles 65-68, and the Annex of the Convention
2. Cf. Chapter 5, ante, pp. 112-138
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Convention stipulates that such conduct releases
the parties concerned from mutual obligations
during the period of the suspension. Sub-paragraph
I(b) of the same Article provides, that the sus
pension "does not otherwise affect the legal
relations between the parties established by the
treaty." The Commission emphasized that "the legal
nexus between the parties established by the treaty
remains intact and that it is only the operation
of its provisions which is suspended."

This

limitation brings the remedy of suspension under
the Convention approximately into line with the
non-performance of obligation by way of countermeasure .
As regards the concept of proportionality,
it has been shown that proportionality is one of
the conditions of resort to counter-measures.2 By contrast,
neither the text of Article 6O, nor its travaux preparatoires
makes any reference to proportionality. However, the
application of such a condition to Article 6O may be
3
implied on the basis of customary law as well as on logic.
A further ground for differentiating between
counter-measures and the remedies envisaged in
Article 6O(1) concerns what constitutes the objects
in each case. In the case of the former, the range
of such objects is very wide since it can extend
1. See Commentary on draft Article 68 concerning
"Consequences of the suspension of the operation
of a treaty", Y.I.L.C., op* cit., Vol. II, 1966,
p. 267, para. 3
2. Cf. Chapter 6, ante, pp. 139-168
3. See the eighth preambular considerandum of the
Convention, cited in Chapter 8, Section C.I.,
ante, p. 276
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to treaties other than the one that has been
violated. With respect to the latter, only the
violated treaty may be terminated or suspended.
One could envisage, however, situations in which
termination or suspension under Article 6O(1) would
have no effect on the defaulting State. The present
writer subscribes to the view expressed by Mr.
de Luna that in such situations "the injured State
could then, as a reprisal, suspend the application
of another treaty."
A finalGground for distinction between the two
types of remedies concerns the performance of
obligations imposed by general international law.
It is noteworthy that Article 43 expressly provides
that termination or suspension under the Convention
"shall not in any way impair the duty of any State
to fulfil any obligation embodied in the treaty to
which it would be subject under international law,
independently of the treaty. 11 Such restriction
set on the options open to an aggrieved State does
not appear entirely incompatible with the restriction
imposed by customary,law on the right of resort to
counter-measures. In the latter case, however,
provided that there are no collateral constraints,2
an aggrieved State may suspend

a treaty provision

1. Commenting on draft Article 2O (Termination or
Suspension of a Treaty Following Upon its Breach),
Y.I.L.C.. 0£. cit., Vol. I, 1963, p. 121, para. 79
2. See Chapter 7, ante, pp. 169-243

even if it contains some obligation under general
international law.
Finally, it is noteworthy that in the course
of a debate on an earlier draft of the present
Article 6O(1), some members of the Commission,
including the Special Rapporteur, ventured into
the realms of the law of reprisals.

Eventually,

however, Waldock considered that it was better
"not

to introduce the law of reprisals as such," 2

into that Article. Commenting on draft Article 57,
the Commission declared its position as follows:
"The right to take this action arises under
the law of treaties independently of any
right of reprisal, the principle being that
a party cannot be called upon to fulfil its
obligations under a treaty when the other
party fails to fulfil those which it undertook
under the same treaty." 3
C. 4. Material breach of a multilateral treaty.
A distinction is made in Article 6O of the
Convention between action which may be taken by
all the other parties, and that which may be taken
by an individual party acting alone. Each category
of action will accordingly be examined separately.
1. See Waldock f s Second Report on the Law of Treaties,
Document A/CN.4/156 and Add. 1-3, 2O March, 1O April,
3O April, and 5 June 1963, Y.I.L.C,,< op. cit.,
Vol. II, 1963, p. 36, at p. 73, para. I; for
remarks by Mr. de Luna see Y.I.L.C., op. cit.,
Vol. I, 1963, p. 121, para. 79; for remarks by Mr.
Verdross, see ibid., p. 125, para. 48; for further
remarks by Waldock, see ibid., p. 245, para. 94
2. Ibid., Vol. I, 1963, p. 132, para. 41
3. Commentary on draft Article 57, Report of the
International Law Commission on the Work of its
eighth session, 4 May - 19 July 1966, Document
A/6309/Rev. I. Y.I.L.C.. op. cit., Vol. II, 1966,
p. 172, at p. 255, para. 6
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C. 4. 1. Action taken in concert by the other parties.
In the case of a material breach of a
multilateral treaty, Article 6O(2)(a) provides:
"A material breach of a multilateral treaty by
one of the parties entitles:
(a) the other parties by unanimous agreement to
suspend the operation of the treaty in whole or
in part or to terminate it either:
(i) in the relation between themselves and the
defaulting State, or
(ii) as between all the parties, "
It should be observed first that the text of this
provision, in contrast to that of Article 6O(1),
makes no reference to the formula "to invoke as a
ground'1 .

This implies that the breach of a treaty

ipso facto entitles all the parties other than the
wrongdoer to terminate or suspend that treaty
without having to comply with the procedures
prescribed by Section IV of the Convention. It must,
however, be emphasized that this freedom of action
is more apparent than real due to the requirement
of unanimity. Needless to say, such a requirement
is in practice difficult to fulfil. It remains to
be said that in the case of counter-measures there is
no hard and fast rule respecting unanimity.
To turn now to the objects against which action
may be taken. According to sub-paragraph (i), above,
only the defaulting State is designated as a target.
Such a designation indicates a relationship between
1. A British proposal to insert the formula "to
invoke as a ground'1 in the text of paragraphs 2(a)
and 2(b) was rejected. See A/CONF.39/L.29, U^N.
C.L.T. Doc., op. cit., pp. 111-112, paras. 14-16
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the action specified in sub-paragraph (i), and
an action which fell within the category of
counter-measures. This is not to say, however,
that the two are identical. The reason for this
conclusion is that the differences already noted1
between the remedy envisaged in Article 6O(1), and
counter-measures would mutatis mutandis apply also
to sub-paragraph (i). As regards the objects
specified in sub-paragraph (ii), the fact of
unanimity between the parties implies that they
cannot be viewed as victims of the action involved.
In such a case, therefore, no relationship can be
said to exist between the action permissible under
sub-paragraph (ii), and that which may be taken
by way of counter-measures.
C. 4. 2. Action by a party specially affected by
the breach.
Article 6O(2) of the Vienna Convention deals
with the position of a party specially affected
by a material breach of a multilateral treaty.
Sub-paragraph (b) of that provision provides that
such a party may invoke the breach in question "as
a ground for suspending the operation of the treaty
in whole or in part in the relations between itself
and the defaulting State". The Commission took the
position that when an individual party reacts alone,
1. Cf. Section C.3., ante, pp. 285-288
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its position is "similar to that in the case of a
bilateral treaty, but that its right should be limited
to suspending the operation of the treaty in whole or
in part as between itself and the defaulting State." 1
Accordingly, it is submitted that the analysis already
undertaken concerning the relation between Article 6O
(1) and counter-measures 2 would,mutatis mutandis «apply
to any possible relation between counter-measures and
Article 6O(2)(b). However, since Article 6O(2)(b)
differs from Article 6O(1) in so far as it deals with
bilateral relationships in the context of multilateral
treaties, a further analysis is called for.
What should immediately be noted is that Article
6O(2) does not take as its basis the division between
the categories of obligations which may be found in
multilateral treaties. 3 Support for such an inter
pretation might mistakenly be derived from the follow
ing remarks of the Commission:
If /I/t would be inequitable to allow a defaulting
State to continue to enforce the treaty against
the injured party, whilst itself violating its
obligations towards that State under the treaty." 4
1. Commentary on draft Article 57, Report of the Inter
national Law Commission on the Work of its eighteenth
session, 4 May-19 July 1966, Doc. A/63Q9/Rev. 1, Y.I.L.C.,
0£. cit., Vol. II, 1966, p. 172, at p. 255, para. 7
2. See Section C.3., ante, pp. 285-288
3. Fitzmaurice drew such distinctions in his draft Articles
18(1) and 19(1); see Fitzmaurice, Second Report on the
Law of Treaties, 15 March 1957, Doc. A/CN.4/1O7, Y.I.L.C,,
2&* cit., Vol. II, p. 16, text at pp. 3O-31, and
Commentary at p. 53, para. 115: compare with Waldock's
Commentary on draft Article 2O, see Waldock, Second
Report on the Law of Treaties, 20 March, 1O April, 3O
April and 5 June 1963, Doc. A/CN.4/156 and Add. 1-3,
Y.I.L.C.. 0£. cit., Vol. II, 1963, p. 36, at pp. 76-77,
para. 15
4. Commentary on draft Article 57, Report of the International
Law Commission on the work of its eighteenth session,
4 May-Q Tiily iQftft, Drtr,. A/63O9/Rev. 1. Y.I.L.C., op. cit. ,
Vol. II, 1966, p. 172, at p. 255, para. 7
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A possible inference to be drawn from this is that
even a law-making treaty could be suspended by an
aggrieved party vis-a-vis the defaulting party. In
other words, an aggrieved party could go so far as
to suspend obligations incorporated in a treaty to
which she would be bound under customary law.
Clearly this cannot be the case, otherwise it
would be difficult to reconcile the right set out
in sub-paragraph (b) with the limitation specified
by Article 43. It is therefore submitted that only
obligations which lie outside the scope of customary
law may be suspended on the basis of sub-paragraph (b)
It is relevant at this juncture to refer to the
views expressed by the present writer on the question
of collateral constraints on the legality of countermeasures.

The position has been taken that counter-

measures which, for example, violate human rights or
diplomatic immunities cannot be lawfully invoked as
justification for wrongful conduct. The fact that
violations of that nature are evidently impermissible
both under sub-paragraph (b), and under the doctrine
of counter-measures, indicates that a relationship
exists between these two means of redress.

1. Cf. Chapter 7, ante, pp. 169-243
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C« 4, 3. Action by any other party.
Article 6O paragraph 2(c) deals with a
special class of treaties such as disarmament
treaties where breach by one party radically affects
the substratum of the treaty as between all the
parties.

The Commission observed that* in such

cases the remedies specified in paragraphs 2(a)
and (b) of Article 6O might not provide sufficient
protection to the interests of an individual party.
It further noted that such a party would probably
not be able to suspend the treaty as against the
defaulting State without at the same time undermining its own commitments to the other parties.

2

Thus, according to the provisions of sub-paragraph
(c), when such circumstances are present, the party
concerned will be entitled "to invoke the breach as
a ground for suspending the operation of the treaty
in whole or in part with respect to itself." It is
noteworthy that the substance of this provision
is more or less consistent with the stance taken
3
by the United States regarding her right to
4
withdraw from the Nuclear Test Ban Treaty.
1. Commentary on draft Article 57, Report of the
International Law Commission on the work of its
eighteenth session, 4 May-19 July 1966, Document
A/63O9/Rev. 1. Y.I.L.C., ££. cit., Vol. II, 1966,
p. 172, at p. 255, para.8
2. Ibid.
3. See the remarks made by the Secretary of State
before the Senate Committee on Foreign Relations
on 12 August 1963, and also the "legal brief" of
the Legal Adviser of the Department of State,
entitled "Right of the United States to withdraw
from the Nuclear Test Ban Treaty in the event of
violation by another party", Whiteman, Digest of
International Law, Vol. 14, pp. 473-474
4. 5 August 1963, text: Command Papers (United Kingdom),
2245, 1964
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To revert to the question of whether a relation
ship exists between Article 6O and counter-measures,
the use of the phrase "with respect to itself* in
paragraph 2(c) excludes the possibility of such
»

a relationship existing. The reason being that,
unlike the case of counter-measures, the provision
under review permits the suspension of obligations
under the treaty vis-a-vis all the parties, though
they are innocent of breach.

C. 5. Provisions in a treaty applicable in the
event of breach.
Article 6O(4) provides that the rules contained
in paragraphs 1 to 3 of that Article "are without
prejudice to any provision in the treaty applicable
in the event of a breach." Commenting on this
paragraph, the Commission stated that the rule
embodied therein "merely reserves the rights of
the parties under any specific provisions of the
treaty applicable in the event of breach."

Thus,

in the event of a breach of treaty according to
the terms of which the parties are committed to amicable
settlement, the aggrieved party is generally precluded
from taking-action under Article 6O. It is submitted,
therefore, that the stipulation made in paragraph
(4) of Article 6O is identical to the principle of
2
counter-measures.
1. Report of the International Law Commission on the
work of its eighteenth session, 4 May-19 July 1966,
nrx-iimonl-

A/fi^OQ/ReV.

1.

Y.I.L.C.,

1966, p. 172, at p. 255, para. 10
2. Cf. Chapter 9, post, pp. 299-344

0£.

CJt. ,

Vol.

II,
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c » 6 « Provisions which may not be suspended or
terminated.
Paragraph (5) of Article 6O provides that:
"Paragraphs 1 to 3 do not apply to provisions
relating to the protection of the human person
contained in treaties of a humanitarian character,
in particular to provisions prohibiting any form
of reprisals against persons protected by such
treaties.'*
This provision effectively provides that a material
breach of a treaty does not constitute a ground for
termination or suspension where the breach affects
provisions concerning humanitarian treatment. Moreover,
it applies specifically to provisions prohibiting
reprisals against individuals protected by
humanitarian treaties.
It is noteworthy that the rule contained in
paragraph (5) is reminiscent of the principle
advocated by Fitzmaurice according to which humani
tarian treaties could not be abrogated.

It should

also be noted that the Court stated in the Namibia
Case as follows:
"The general principle of law /is/ that a right
of termination on account of breach must be
presumed to exist in respect of all treaties,
except as regards provisions relating to the
protection of the human person contained in
treaties of humanitarian character (as
indicated in Art. 60, para. 5, of the Vienna
Convention)." 2
1. Fitzraaurice, "The General Principles of International Law Considered from the Standpoint of
the Rule of Law", R. d. C., op. cit., Vol. 92,
1957, II, p. 6, at p. 12O. Cf. Chapter 7, Fart II,
Section A, ante, pp. 175-183
2. I.C.J. Reports, 1971, p. 16, at p. 47, para. 96
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In sum, it is indisputably affirmed that treaty
provisions of a humanitarian character cannot be
violated under Article 6O. A similar stance has been
taken by the present writer as regards the constraints
on the use of counter-measures.

However, in the case

of Article 6O other provisions in the same treaty
which have no humanitarian character may be termi
nated or suspended. The same is also true in the
case of counter-measures, with the added possibility
that the action taken may be directed against a
treaty other than that which has been violated.
Section D.

Conclusions.
Under customary international law a breach

of treaty may be responded to by taking countermeasures after an unsuccessful demand for reparation.
By contrast, the right of termination or suspension
under Article 6O of the Vienna Convention has been
made subject to very stringent conditions. Most
importantly, the Article deals fairly strictly with
the concept of material breach, and makes no reference
to minor breaches. This may be interpreted as an
implicit recognition of the right to resort to
counter-measures for less serious breaches. The
second major condition for invoking Article 6O is
that an aggrieved party must follow a very lengthy
procedure before it can terminate or suspend.
1. Cf. Chapter 7, Part II, Section A, ante, pp. 175-183
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There can be no doubt that proportionality, which is
a condition of counter-measures, applies to action taken
under Article 6O of the Vienna Convention. This con
clusion is based on ordinary legal logic, which implies
that the Convention should be understood in the context
of other rules of international law. However, it may
be stated that, unlike the case of counter-measures,
action taken under Article 6O must be restricted to
the treaty that has been violated.
Counter-measures may, subject to certain exceptions,
be taken against a treaty provision which embodies
obligations imposed by international law independently
of that treaty. In contrast, Article 43 of the Vienna
Convention excludes such a possibility under the regime
established by the Convention.
A final distinction between the category of
counter-measures and Article 6O concerns the effects
of the action taken. In the case of counter-measures,
it is only in exceptional circumstances that the effects
are irreversible. Conversely, under Article 6O (multi
lateral treaties excepted) an aggrieved party always
has the option to put an end to the treaty.
It is noteworthy that under Article 6O and
according to the principle of counter-measures an
aggrieved party is precluded from resort to action if
the treaty stipulates peaceful settlement. Furthermore,
provisions concerning humanitarian treatment cannot be
violated.
1.

__________________

For some suggested distinctions regarding the relation
between a commitment to peaceful settlement and countermeasures see Chapter 9, Section E, gost., pp. 332-342
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To conclude, although the regime established by
Article 6O represents a very specific form of countermeasures which deals only with the issue of material
breach, it can to a certain extent be compared with
the principle of non-forcible counter-measures. This
is because they both reflect the same doctrine, not
withstanding that the rationale for the former appears
to be based exclusively on reciprocity.

1. For the various motivations for counter-measures see
Chapter 4, Section C. , ante, pp. 75-80
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Chapter 9
The legality of non-forcible counter-measures in
the context of obligations in respect of peaceful
settlement of disputes.

Section A. Introduction
There is a general principle of international
law which provides that States should settle their
disputes by amicable means. This principle is now
enshrined in paragraph three of Article 2 of the
Charter of the United Nations. The tenor of this
provision clearly suggests that international disputes
should be settled by peaceful methods rather than
coercive means. In this Chapter, however, it is not
intended to address the general question of peaceful
settlement of disputes. The specific issue to be
considered concerns the legality of counter-measures
in the presence of a commitment to peaceful settlement.
Naturally, the extent to which a given commitment may
be held to be binding should in the first place be
ascertained by applying the normal tools of treaty
interpretation. Thus, where the nature of the
1. See The Wimbledon Case, P.C.I.J., Series A, No. 1. 1923.
p. 7, at p. 22 et seq.; The Acquisition of Polish Natio
nality Case, ibid., Series B, No. 7, 1923, p. 6, at p.
16 et seq.; The Treatment of Polish Nationals, ibid.,
Series A/B, No. 44, 1932, p. 4 at pp. 23-24; The Legal
Status of Eastern Greenland, ibid., No. 53, 1933, p. 22,
at pp. 68-69, and p. 71; Judge Anzilotti, diss. op., ibid.,
p. 76, at p. 94; The Lighthouses Case, ibid., No. 62,
1934, p. 4, at p. 25; The Reparation for Injuries Case.
I.C.J. Reports, 1949, p. 174, at p. 185; Fitzmaurice,
Fifth Report on the Law of Treaties, Doc. A/CN.4/13O,
Y.I.L.C.. op. cit., Vol. II, I960, p. 69, at pp. 72-107;
Waldock, Third Report on the Law of Treaties, Doc. A/CN.
4/167, ibid.. Vol. II, 1964, p. 5, at pp. 52-62; ILC
Report on the Law of Treaties to the General Assembly.
Doc. A/63Q9/Rev. I. ibid., Vol. II, 1966, p. 169, at pp.
217-222; E. Lauterpacht, H. Lauterpacht, International Law;
Collected Papers, Vol. I, General Works, 1970, p. 87;
Tunkin, Theory of International Law, 1974, p. 142} Akehurst,
"The Hierarchy of the Sources of International Law'1 ,
B.Y.I.L.. OD. cit.. Vol. XLVII, 1974-75, p. 273
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commitment is found to be categorical, resort to
counter-measures will prima facie be unlawful. By
implication, therefore, the commitment to peaceful
settlement of disputes will be deemed to prevail over
the right to take reprisals under customary law. This
position is clearly in accord with the following
statement by the International Court:
"Without attempting to enter into, still less pronounce
upon any question of -jus cogens, it is well under
stood that, in practice, rules of international law
can, by agreement be derogated from in particular
cases, or as between the parties. 11 1
However, the lack of compulsory adjudication and the
difficulties which may arise in implementing decisions
rendered by international tribunals will inevitably
affect the attitude of States towards commitments to
peaceful settlement* In some situations, therefore,
policy considerations may justify resort to countermeasures notwithstanding the existence of such commitments.
The remaining Sections of this Chapter will
embark upon an examination of the jurisprudence, State
practice, and the views of the publicists-as pertaining
to the question under review. In addition, it will
be shown how far the legality of counter-measures
in the presence of a commitment to peaceful settlement
is influenced by the various motivations underlying
the measures taken.
1. The North Sea Continental Shelf Cases, I.C.J Reports,
1969, p. 4, at p. 42, para. 72
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Section B. Jurisprudence
A search in the standard international law
materials published prior to 1979 reveals a lack of
judicial decisions concerning the legality of countermeasures in the context of a commitment to peaceful
settlement. There is, however, a growing body of
decisions by the European Court of Justice which has
dealt with the legality of reprisals within the
framework of the European Communities. The first of
these decisions will be discussed, while the others
will merely be cited. Attention will then turn to two
important international decisions, viz., The Air
Services Agreement Dispute* and the Hostages Case.

B. 1» The Commission of the EEC v. Luxembourg and
Belqium.l
This case is the first of several decisions of
the Court of Justice of the European Communities on
the legality of counter-measures in matters concerning
community law. The defendant States, contrary to
2
Article 12 of the Treaty of Rome, imposed special
customs duties on licences for skimmed milk-powder
imported from other Member States. They then
claimed the following two justifications for their
conduct: (1) the failure by the Community to establish
a common organization of the Market in milk; and (2)
the right of a contracting party injured by the breach
1. Cases No. 9O and 91/63, 1964, European Court Reports.
(hereinafter cited as E.C.R.), p. 625
2. For text of the Treaty of Rome see 298, U.N.T.S., 430O
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of another to withhold performance of treaty obligations
\
1
vis-a-vis that defaulting State.
The Court rejected the aforementioned submissions,
holding that the Treaty of Rome had established a new
legal order which possessed the necessary procedure
to deal with breach. The Court explained that:
"except where otherwise expressly provided, the
basic concept of the Treaty requires that the
Member States shall not take the law into their
own hands. Therefore the fact that the Council
failed to carry out its obligations cannot
relieve the defendants from carrying out theirS M . 2
It should be remembered that the alleged breach in
this case was attributed to the organs of the Commu
nities rather than to the Member States against which the
restrictions had been imposed. This fact is sufficient
to cast doubt on the legality of the defendants 1
conduct as a counter-measure. More pertinent to the
subject-matter of this Chapter is the clear indication
in the judgment that resort to counter-measures
under customary law is precluded by the possibility
of recourse to Community Law. 3

1. Ibid.
2. Ibid., see also the opinion delivered by the AdvocateGeneral, ibid., p. 635, at pp. 644-645, para. 3
3. For affirmation of this principle obiter dictum, see
Defrenne v. Sabena, Case 43/75, E.C.R.. op. cit.. (1976),
p. 455, at p. 475, para. 33; Commission of the
European Communities v. France, Case No. 232/78(1979)
E.C.R., 0£. cit., p. 2729, at p. 2739, para. 9, see
Editorial Comment, "The Mutton and Lamb Story: isolated
incident or the beginning of a new era?" Common Market
Law Report. Vol. 17, 1980, p. 311, at p. 313; Reqina
v. Kirk. Case 63/83; The Times. 11 July 1984, p. 7
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B. 2. Case Concerning the Air Services Agreement of
27 March 1946. 1.
This is the first case in which an international
tribunal has pronounced expressly on the legality of
non-forcible counter-measures in the presence of a
commitment to peaceful settlement. Of the two questions
put to the Tribunal, the first was concerned with
issues of potential interest mainly to aviation
circles. Underlying the second question were many
legal issues, including particularly the conditions
of the legality of counter-measures in the context
of a commitment to amicable settlement. 2
In the course of its answer to the second
question, the Tribunal posed a further question
which ran thus:
"Can it be said that resort to such counter-measures,
which are contrary to international law but justified
by a violation of international law allegedly committed
by the State against which they are directed, is
restricted if it is found that the Parties previously
accepted a duty to negotiate or an obligation to have
their dispute settled through a procedure of arbi
tration or of judicial settlement?'* 3
In attempting to settle this point the Tribunal did
not reject the assertion that when the parties commenc
ed negotiations, the principle of good faith required
that they should refrain from taking any action that
might escalate the dispute. 4 Nevertheless, the Tribunal
1. I.L.R.. op. cit., Vol. 54, 1979, p. 3O4; for the text
of the Agreement see 139 U.N.T.S., 1879 (hereinafter
cited as the Agreement)
2 - I.I.K.* 2£. cit., Vol. 54, 1979, p. 312, para. 2
3. Ibid., p. 338, para. 84
4. Ibid., pp. 338-339, paras. 85-86
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stressed the necessity for examining the text of the
provision in which the commitment was embodied in
order to establish whether it was of- a kind which
precluded counter-measures.

It then applied this

rule to the pertinent provisions of the Air Services
2
Agreement between the United States and France. The
Tribunal held that neither these provisions, nor
general international law prohibited resort to
counter-measures in the present case. 3
By way of elaboration, the Tribunal made the
following statement:
"/It/ does not believe that it is to lay down a
rule prohibiting the use of counter-measures
during negotiations, especially where such
counter-measures are accompanied by an offer
for a procedure affording the possibility of
accelerating the solution of the dispute." 4
The Tribunal further emphasized that counter-measures
would be allowed in the period preceding the commence
ment of judicial proceedings. This position would
particularly apply to disputes in which the conclusion
of a compromis was still pending. In support of its
position, the Tribunal stated that "States have not
renounced their right to take counter-measures in such
situations."

Moreover, in the view of the Tribunal,

this solution would be preferable "as it facilitates
1.
2.
3.
4.
5.

Ibid.
Ibid.
Ibid.
Ibid.
Ibid.

p. 339, para. 87
para. 88
para. 89.
p. 34O, para. 91
para. 95
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States 1 acceptance of arbitration or judicial settlement
procedure. 11
The Tribunal also examined the question of whether
, r

counter-measures should be permitted "where there is
arbitral or judicial machinery which can settle the
2
dispute." Despite its sympathy with the frequent
assertions of writers that counter-measures would be
precluded in such circumstances, it nevertheless
concluded:
TT

if the proceedings form part of an institutional
framework ensuring some degree of enforcement of
obligations, the justification of counter-measures
will undoubtedly disappear, but owing to the
existence of that framework rather than solely
on account of the existence of arbitral or
judicial proceedings as such."3

The view was then taken that the scope of a Tribunal ! s
powers to indicate interim measures of protection would
determine whether the parties involved still retained
the right to impose counter-measures. 4 In other words,
the less powers a tribunal possesses, the more freedom
of action the parties enjoy.
Finally, the following extract from the Award
summarizes the conclusion reached by the Tribunal with
respect to *the legality of counter-measures in the
context of a commitment to peaceful settlement:

1.
2.
3.
4.

Ibid.
Ibid.. p. 34O, para. 94
Ibid.,
Ibid., p. 341, para. 96
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'Under the rules of present-day international law,
and unless the contrary results from special
obligations arising under particular treaties,
notably from mechanisms created within the frame
work of international organizations, each State
establishes for itself its legal situation vis
a-vis other States. If a situation arises which,
in one State's view results in the violation
of an international obligation by another State,
the first State is entitled, within the limits
set by the general rules of international law
pertaining to the use of armed force, to affirm
its rights through "counter-measures"." 1

B. 3. The relevance of the Case Concerning United
States Diplomatic and Consular Staff in Tehran.2
B. 3. 1. Background
On 29 November 1979, the United States instituted
proceedings against Iran for the purpose, inter alia,
of securing the release of her nationals who were
being detained in the premises of the American Embassy
in Tehran. 3 Both States were parties to one or more of
several Conventions and Protocols. 4 On 15 December,
1979, the Court indicated provisional measures of
protection.
1.
2.
3.
4.

Part A the Order was addressed to Iran

Ibid., p. 337, para. 81
I.C.J. Reports, 1980, p. 3
I.C.J. Pleadings, 1982, pp. 7-8
The Vienna Convention on Diplomatic Relations, 1961,
50O U.N.T.S., 731O; text of its Optional Protocol concerning
the Compulsory Settlement of Disputes, 5OO U.N.T.S.. 7312;
The Vienna Convention on Consular Relations, 1963, 596
U.N.T.S., 8638; text of its Optional Protocol concerning
the Compulsory Settlement of Disputes, 596 U.N.T.S.,
864O; The Convention on the Prevention and Punishment
of Crimes against Internationally Protected Persons,
Including Diplomatic Agents, 1973, text: U.N.G.A.O.R.»
op. cit., Twenty-Eighth Session, Suppl. No. 3O(A/9O3O),
T9737"~pp. 147-148; the Treaty of Amity, Economic Relations,
and Consular Rights, 1955, between U.S.A. and Iran,

284 UrN-.T.S. 4132

5. I.C.J. Reports. 1979, p. 7, at pp. 20-21, para. 47
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asking her to release the hostages and restore to
the United States full possession of her occupied
premises. As well as being rejected publicly by the
Iranian Minister for Foreign Affairs, this Order was
not acted upon by other Iranian officials.

Part B

of the Order required that:
"The Government of the United States of America and
the Government of the Islamic Republic of Iran
should not take any action and should ensure that
no action is taken which may aggravate the tension
between the two countries or render the existing
dispute more difficult of solution." 2
In disregard of the above Order, the United States
launched operation 'Rice Bowl 1 in Iranian territory
in the hope of rescuing the hostages. Due to technical
ineptitude the operation failed, and the rescue attempt .
had to be abandoned. This episode brings into focus
the question as to how far an aggrieved party has
freedom of action to attain by other means an objective
which is currently being sought by judicial process.
The remaining parts of this section will examine the
manner in which the Court approached the aforesaid
question.
B. 3. 2.

The reaction of the Court to the rescue mission

The Court recognized the "understandable
feelings of frustration" 3 brought on the United States
by the continued detention of the hostages despite
1. Ibid., 198O, p. 35, para. 75
2. Ibid., 1979, p. 21, para. 47, I.E.
3. Ibid., p. 43, para. 93

3O8

previous calls for their release that were echoed by
the Security Council and by the Court itself.

It

also noted that although the case was ready for hearing,
,*

it had to be postponed at the request of the Agent
of the United States who indicated that some delicate
negotiations were in progress. Subsequent to this,
the same Agent further asked for an expedited hearing.
Notwithstanding the Court's accession to all the
requests made on behalf of the United States Government,
it came to learn of the rescue mission at the very
time when the text of the judgment was being prepared.
As an expression of its displeasure at such action,
the Court emphasized that:
"an operation undertaken in those circumstances,
from whatever motive, is of a kind calculated to
undermine respect for the judicial process of
international relations; and to recall that in
paragraph 47, I B of its Order of 15 December
1979 the Court had indicated that no action was
to be taken by either party which might aggravate
the tension between the two Countries." 2
The remarks in the above passage might on first
impression suggest that they were exclusively concerned
with the use of force, and hence would be of no
relevance to non-forcible counter-measures. A closer
examination of the judgment reveals this impression
to be unfounded. By stating that the rescue operation
was "of a kind calculated to undermine respect for
judicial process", 3 the Court was probably extending
1. Security Council Resolutions 457(1979) and 461 (1979);
Provisional Order of 15 December, 1979, I.C.J. Reports.
1979, p. 7
2. Ibid., 198O, p. 43, para. 93
3. Ibid., emphasis added.
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its stricture to a wide range of actions including
non-forcible counter-measures. Moreover, the Court
stated explicitly that it was not required to make
any pronouncement on the legality of the rescue
operation, or on any possible question of responsi
bility flowing from it. From this it may reasonably
be deduced that the remarks of the Court could
apply without distinction to each and every measure
taken that is likely to impede the judicial process
while a case is sub -judice. According to this inter
pretation, resort to non-forcible counter-measures
would be objectionable in situations where their
invocation might impair the judicial functioning.
Such a conclusion is compatible with the dissenting
opinion of Judge Morozov who stated:
"/S/ome indication should have been included in the
judgment that the Court considers that settlement
of the dispute between the United States and the
Islamic Republic of Iran should be reached
exclusively by peaceful means." 2
It is also in line with the following remarks made
by Judge Lachs in his separate opinion:
"/T/he Applicant having instituted proceedings, is
precluded from taking unilateral action, military
or otherwise, as if no case is pending." 3

1. Ibid., p. 44, para. 94
2. Ibid., p. 57, para. 8; see also Judge Tarazi, diss.
op., ibid., p. 58, at p. 64, para. 3
3. Ibid., p. 47, at p. 48, emphasis added
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B. 3.3.

The reaction of the Court to non-forcible
counter-measures adopted by the United States
Government.
The Court took cognizance of all the various

measures adopted by the United States in response to
the actions for which she held the Government of Iran
responsible.

It should, however, be noted that no

examination of the legality of these measures was
ever undertaken. Nevertheless, in the process of
establishing its own jurisdiction by the provisions
of the 1955 Treaty of Amity between the United States
and Iran, the Court indicated in a somewhat cursory
manner that:
"They were measures taken in response to what the
United States believed to be grave and manifest
violations of international law by Iran, including
violations of the 1955 Treaty itself. In any event
any alleged violation of the Treaty by either
party could not have the effect of precluding
that party from invoking the provisions of the
Treaty concerning pacific settlement of disputes. Tf 2
The second sentence in the above passage unequivocally
denotes that counter-measures could never have the
effect of nullifying jurisdictional clauses. This is a
mere affirmation of the view of the Court on the same
3
question in the ICAO Case.
Judge Morozov asserted in his dissenting opinion
that the United States, in taking action against Iran
1. Ibid*, pp. 16-17, para. 3O-31
2. Ibid., p. 28, para. 53
3. I.C.J. Reports, 1972, p. 46, at pp. 53-43, para. 16(a);
cf. Chapter 8, Section B. 2. 4., ante, pp. 258-259
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during the period of judicial deliberation, had thereby
forfeited any legal right for reparation. 1 With due
respect, such a radical slant, depriving as it did
the applicant State of the right to seek reparation,
hardly stands up to legal scrutiny. The process by
which a claim for reparation could be barred entails
the making of either a defence or a counter-claim by
the respondent State. In the Hostages Case, as is
well known, Iran did not avail herself of such
opportunities.
Judge Tarazi, commenting on the right of resort
to counter-measures during the period of adjudication,
remarked that;
"The Applicant State must refrain from taking any
decisions on the planes of either domestic or
international law which could have the effect
of impeding the proper administration of justice.'* 3
Commenting on the views expressed by Morozov and
Tarazi to the effect that the counter-measures taken
by the United States were incompatible with submission
to the judicial process, Professor Schachter stated
that:
"The fact that the two dissenting judges raised
this point lends significance to the silence of
the majority. One might reasonably infer from
that silence that the Court ! s judgment impliedly
constituted a rejection of the position of the
two dissenting judges on the illegality of the
economic counter-measures during the pendency of
the litigation.' 1 4
1. See Judge Morozov, diss. op., The Hostages Case, ibid.,
198O, p. 53, para. 4
2. Ibid., p. 41, para. 88
3. Diss. op., ibid., p. 63, para. 3(b)
4. Schachter, "Peaceful Means of Redress: Self-Help and
Counter-Measures", R. d. C.. op. cit., Vol. 178,
1982(V), p. 167, at p. 174
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With deference, the present writer finds the inference
drawn by Schachter to be totally misconceived. The
point is that, since Iran had not taken part in the
proceedings, the Court did not have to address the
particular question of whether counter-measures
could be enforced both before and during the adjudication
period. Be that as it may, the fact remains that Iran
continued to ignore the Court's Provisional Order
according to which she was required to release the
hostages and to desist from other unlawful acts. The
implication of this was that the Court was rendered
incapable of offering any effective remedy during the
adjudication period. Such a situation, in the opinion
of the present writer, was of a kind that could justify
the continued imposition of counter-measures by the
United States while the dispute was sub ludice.

Section C.

State practice
The position adopted by States as regards

counter-measures in the context of obligations in
respect of amicable settlement of disputes is parti
cularly enlightening. Although there is no unanimity,
it is quite clear that the preponderant view held by
States considers the exhaustion of third party
settlement procedures as a prerequisite of countermeasures.

C. 1. The Opinion of the Swiss Minister of the
Department of Policy. 1928. 1.
Since the factual background of this 'Opinion 1 has
already been narrated, it need not detain us here. 2
Initially, the 'Opinion 1 set forth the notion of
necessity as a start-point for assessing the grounds
for resort to non-forcible reprisals. It then stressed
that such a criterion would remain unfulfilled where
the aggrieved party had resorted to acts of reprisal
prior to the invocation of third party proceedings
to which it was previously committed. 3

C. 2. Acts of the Conference for the Codification of
International Law, 193O.4
On this occasion, a number of States expressed
opinions pertinent to the question under review in
their replies to point X(b) of the request for information.
Belgium, for example, indicated that a State should not
incur liability with respect to reprisals where such a
State could show that she was unable to "obtain satisfaction
Denmark similarly affirmed that "reprisals
7
should be entirely excluded" where the parties were

by pacific means."

bound by treaty not to exacerbate their disputes. Great
Britain, on the other hand, merely observed that:
1.
2.
3.
4.
5.'
6.
7.

Repertoire Suisse. Vol. Ill, 2£. cit., pp. 1785-1796
Cf. Chapter 2, Section G.2., ante, pp. 51-53
Repertoire Suisse, Vol. Ill, 2£. cit.., p. 1788, para.II(b)
Conference for the Codification, o£. cit., p. 5, at p. 128
Ibid.
Ibid.
Ibid., pp. 128-129
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"With the improved machinery now provided by
international agreements for the investigation
and pacific solution of disputes, the cases where
resort to acts of reprisals would be legitimate
must be very few.' 1 1
The views uttered by Switzerland were largely consistent
with those she had expressed in 1928, except for a *
few noticeable discrepancies. These are evident in
the following excerpt of her reply:
"/N/o State should resort to reprisals, i.e.
replying to an illegal act committed against
it with another illegal act, if there is any
possibility, when diplomatic protests fail,
of submitting the dispute to a Court of arbitration
or to the Permanent Court of International
Justice under a treaty of compulsory arbitral
or judicial settlement. Naturally, however,
it would be entitled to apply reprisals pending
the judicial or arbitral settlement of the
dispute, unless the competent tribunal decrees
that the status quo shall be maintained." 2
It will be recalled that the opinion expressed by
Switzerland in 1928 recognized the discharge of a
treaty obligation in respect of peaceful settlement
as a prerequisite of legitimate reprisals.3 This
stance was subsequently reaffirmed in the first
sentence of the above excerpt. It is difficult to
reconcile such a stance with the position of principle
expressed in the second sentence. This apparent
contradiction, however, is slightly mitigated by the
proviso that reprisals should be vacated where a
Court ordered the maintenance of the status quo.
1. Ibid., p. 129; similar views were expressed by
India, and New Zealand
2. Ibid., p. 13O
3. Cf. Chapter 2, Section G.2., ante, pp. 51-53

315

C« 3. The views expressed by the Netherlands Government,
197O. 1

During the deliberation of the Sixth Committee of
,r

the General Assembly on the Principles of Internationa I
Law concerning Friendly Relations,2 the Netherlands
Government made certain observations on the question
of the legality of non-forcible counter-measures. The
following two conditions of legitimacy figured among
those mentioned:
(l) ff/Counter-measures are/ admissible only if
negotiations for the purpose of obtaining re
paration had been conducted in vain"; and (2)
that the "obligations arising from treaties
must also be taken into account, especially
those establishing international organisations
with regard to settlement of disputes". 3
The first of these conditions appears to apply
generally to all types of counter-measures. Thus,
disputes between parties bound by obligations in
respect of peaceful settlement would a fortiori be
subject to that condition. That being the case, re
course to counter-measures should be conditional
on the negotiations for reparation reaching an impasse.
As regards the second condition, the use of the
term "must be taken into account" is susceptible of
two interpretations. In one sense, it could mean that
a treaty obligation in respect of peaceful settlement
!• NL. Y.I.L.. 0£. cit.. Vol. I, 1970, p. 171, para. 13.12;
cf. Chapter 3, Section B, ante, pp. 69-7O
2. U.N.G.A.O.R.. op. cit., 23rd Sess., 6th Committee, 1095th
meeting, 13 December, 1968, p. 3
3. Ibid.
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should be strictly upheld. In another sense, it could
imply that the aforesaid obligation would have to be
fulfilled in the light of policy considerations.

C. 4. Pleadings in the Case Concerning the Appeal
Relating to the Jurisdiction of the ICAO Council. 1

C. 4. 1. Introduction
India and Pakistan are parties to the Convention
on International Civil Aviation, 1944 ("the Convention")
and the International Air Services Transit Agreement,
1944, ("the Transit Agreement"). A dispute had arisen
between the two States following an incident in which
an Indian aircraft was hijacked and diverted to
Pakistan.
It is proposed here to deal only with the
views of the contending parties on the compatibility
of obligations in respect of peaceful settlement with
2
the right to take unilateral counter-measures. This
necessitates a return to the provisions underlying
those obligations. Thus, the pertinent parts of
Article 84 of "the Convention" and of Article 2 of
"the Transit Agreement" respectively read:

1. I.C.J. Pleadings. 1973, p. 3 et seg. For the Court's
decision see I.C.J. Reports, 1972, p. 46, For a
discussion of that decision see Chapter 8 , Section
B. 2. 4., ante, pp. 258-259
2. For a brief background of this dispute see Chapter
5, Section D. 3. , ante, pp. 127-129
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"If any disagreement between two or more contracting
States relating to the interpretation or application
of this Convention and its Annexes cannot be settled
by negotiation, it shall on the application of any
State concerned in the disagreement, be decided by
the Council ....." l
"If any disagreement between two or more contracting
States relating to the interpretation or application
of this Agreement cannot be settled by negotiation,
the provisions of Chapter XVIII of the above-mentioned
Convention shall be applicable.'1 2
C. 4. 2. The views expressed by India.
Two grounds of objection had been raised by
India with respect to the jurisdiction of the ICAO
Council: (1) The involvement of Pakistan in the hijacking
of an Indian aircraft constituted material breach of
"the Convention" and of "the Transit Agreement" which
entitled India to suspend two instruments vis-a-vis
Pakistan. Thus, since the Council's jurisdiction was
confined to "interpretation or application" of the
treaties, the Council could not examine matters re
lating to the "termination or suspension" of these
treaties. 3 (2) The action taken by India was based
on general international law, and not on the treaties.
The assertion made by India that the jurisdiction
of the Council had not encompassed the "termination
or suspension" of the treaties cannot be supported.
One can only be guided by the following remarks made
1. Text of the Convention is reprinted in Hudson, Inter
national Legislation, Vol. IX, (1942-1945), No. 64O,
195O, p. 168, at p. 2O4
2. Text of the Agreement, ibid., No. 641, p. 228, at
p. 230
3. I.C.J Pleadings, 1973, p. 53, para. 85
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by the Court in the Advisory Opinion on Interpretation
of Peace Treaties :
H In as much as the disputes relate to the question
of performance or non-performance of the obligations
provided for in the /treaties/, they are clearly
disputes concerning the interpretation or execution
of the /treaties in question/'1 . 1
The inference to be drawn from this passage is that a
jurisdictional clause governing resort to third party
settlement cannot be nullified on the basis of such
distinctions as were made by India.
As to the second ground, India argued that she
was exercising her right of termination under customary
international law and not under the treaties. Further
more, she stated that even if she had complained, she
would have obtained no effective remedy. She claimed,
accordingly, that the only course open to her was
to apply reciprocal measures. 2 It is submitted by
the present writer that since the ICAO Council was
not in a position to impose an effective sanction,
the unilateral action taken by India could be justified
despite her commitment to peaceful settlement under
the treaties. At the same time, however, it must be
stated that such unilateral action should not have
the effect of nullifying the jurisdictional clause
applying to that dispute.
1. I.C.J. Reports, 1950, p. 65, at p. 75; see also Separate
Opinion of Judge Jimenez de Arechaga, ICAO Case, ibid.,1972,
p. 14O, at p. 147, para. 2O
2. Ibid.. p. 223, para. 53
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C. 4. 3. The views expressed by Pakistan
Pakistan argued that any question relating
to a breach of the agreements or their suspension
would concern their interpretation and application.
In view of this, it would fall within the jurisdiction
of the Council.

As regards the significance of the

existence of a dispute settlement procedure under the
treaties,she made the following submission:
'•when Pakistan denied that any breach of the
agreements had taken place, India could not unilaterally suspend the agreements since a remedy
under Article II, Section 2, of the Transit
Agreement, and Article 84 of the Convention,
is available. 11 2
This succinct passage shows that, where an allegation of
breach is denied, recourse to counter-measures will
be precluded if a remedy is available under an
existing agreement between the parties for the peace
ful settlement of disputes.

C. 5. The views of the parties in the Case Concerning
the Air Services Agreement of 27 March 1946. 3

C. 5. 1. The argument of the French Government
The French Government asserted pointedly that
according to both the theory of reprisals and the law
of treaties,
1. Ibid., p. 384, para. 42
2. Ibid., p. 384, para. 42
3 - I.L.R.. 2£. cit., Vol. 54, 1979, p. 3O4 et seq.
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"suspension could have taken place only if the
injured State had had no other means to ensure
respect of the treaty; Article X of the 1946
Agreement shows that this was not the case here." 1
By way of amplification, France argued that countermeasures should not be applied where other modes of
redress were available. In this particular dispute the
modes instanced by her were as follows: the process of nego
tiations and consultations,' the making of a formal
demand; and resort to arbitral settlement.
As regards the first mode mentioned, France alleged
that the United States had failed to discharge her
obligation to negotiate disputes in good faith, as
was required of her under general international law,
and under Articles VIII, X, and XIII of "the Agreement"?
As concerns consultations, it was the view of the
French Government that the United States should have
agreed in the course of that process to "negotiate" a
new deal independently of what was provided in "the
i»
3
Agreement". With respect to the second mode indicated,
France insisted on the submission of a formal demand
as a condition of resort to counter-measures. 4 Finally,
she contended that the United States Government was
precluded

from using counter-measures since arbitral

procedure could have provided redress.
1. ibid., p. 320, para. 17; the text of Article X reads:
"Except as otherwise provided in this agreement or its
Annex, any dispute between the Contracting Parties re
lating to the interpretation or application of this
Agreement or its Annex which cannot be settled through
consultation, shall be referred for an advisory report
to the ^I.C.A.O. Council/",' text of the Agreement, 139
U.N.T.S. 1879

2 « Digest U.S.P.I.L., op., cit., 1978, pp. 773-774
3. IPid.. p. 774
4 « Ibid., p. 773
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C. 5. 2. The argument of the United States Government
The United States rejected the position taken
by France with respect to the legality of countermeasures in situations where other means of redress
were available. Thus, in her view, the theory of re
prisals upon which France placed so much reliance was
relevant only to armed reprisals.

Accordingly,

different considerations would apply to questions
involving a temporary withdrawal of rights under a
treaty. Without further elaboration the United States
asserted that:
"the French position of total abstention pending
dispute settlement would represent a drastic
change from the existing state of customary
international law and could hardly be accepted
until institutions of international adjudication
have evolved to the point that there are tribunals
in place with the authority to indicate interim
measures of protection on an immediate basis." 2
She then proceeded to explain that the position assumed
by France could work to the advantage of a treaty
violator, and therefore such a party would have no
incentive for reaching an expedited settlement.
As regards the initiatives taken with a view
to achieving an amicable settlement, the United States
pleaded that she had made several demands, all of which
remained unfulfilled. Hence, she could see no merit
in the view expressed by France that, had the action
ordered by the 'C.A.B. 1 been preceded by a renewed
3
demand, satisfaction would have been forthcoming.
1. Ibid., p. 773
2. Ibid.
3. Ibid.
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Furthermore, the United States contended that, by
taking part in consultations and by submitting
written observations, she had fulfilled her obligation
to negotiate as was required by both general inter
national law and •the Agreement f .

She added by way

of amplification that the duty to consult did not
mean "to renegotiate a quid pro quo for a right which
already exists." 2
Finally, with reference to the question of
abstention from resort to counter-measures prior to
reaching an arbitral settlement, the United States
observed:
"we do not accept the proposition that an injured
party must defer all action until after the out
come of an arbitration. This proposition finds
no support in the theory of nonforcible reprisals
/". —J and is likewise unsupported by treaty law
doctrine." 3

Section D. The literature
The legality of non-forcible counter-measures
in the context of a commitment to peaceful settlement
1. Ibid., p. 774
2. Ibid.
3. Ibid.
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of disputes has never hitherto received any substantial
treatment from publicists. Such limited views as have
been expressed in the literature will be analysed in
this Section. First to be discussed are the views of
the majority which hold that an obligation in respect
of peaceful settlement excludes the right of resort
to counter-measures. This will be followed by an
examination of the material in which the opposite
standpoint is demonstrated.

D. 1•

The views of the publicists who maintain that
a commitment to peaceful settlement precludes
recourse to counter-measures.
According to Dumbauld, an agreement to have

recourse to adjudication entails in itself an implied
"obligation to refrain from all acts tending to
stultify the arbitration and render the decision
nugatory."

He elaborated further that:

"Any conduct unreconcilable with the arbitration
agreement is forbidden. Self-help, destruction
of the subject-matter of the controversy, and
any action anticipating the decision are among
the measures banned. In general, all acts are
ruled out which tend to stultify the pacific
procedure involved". 2
The same question has been touched on by Jessup in the
course of discussing the denunciation of treaties in
the event of breach. He states thus:

1. Dumbauld, Interim iMeasures of Protection in Inter
national Controversies, 1932, p. 182
2. Ibid., pp. 183-184
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"In such cases it is highly suitable for an inter
national tribunal to pass judgment on the merits
of the claim of the state which seeks to free it
self from its obligation." I
The position taken by the American Law Institute is
that, in the event of a breach of an agreement the
aggrieved party may take certain retaliatory measures
"except as otherwise provided in the agreement". 2 It
is submitted that this expression precludes retaliatory
denunciation of treaties that contain a provision
stipulating peaceful settlement. In similar vein
Oppenheim writes that if the offending State refuses
reparation, the aggrieved State can, "consistently
with any existing obligation of pacific settlement«
exercise such means as are necessary to enforce adequate
reparation".

The inference to be drawn here is

that counter-measures will be prima facie unlawful
if they are applied in a manner inconsistent with an
existing obligation towards peaceful settlement.
The restraint imposed by a commitment to peace
ful settlement on the use of counter-measures is
given its strongest emphasis by Professor Bowett in
the following elucidation:
"Where an economic dispute arises within the
context of a treaty providing specific procedure
for the settlement of disputes, no unilateral
resort to reprisals is permissible prior to the
1. Jessup, A Modern Law of Nations, 1948, p. 152
2. S. 158(1) Restatement, Second. Foreign Relations of
the United States, 1965, p. 484
3. Oppenheim, op. cit., Vol. 1, 8th edition by Lauterpacht,
1955, p. 254, emphasis added.

325

use of the pacific procedures f_\ .../ the prior
exhaustion of these procedures must be regarded
as a condition precedent to any right of reprisals.'* 1
Bowett adds that economic reprisals are subject to the
traditional preconditions of the customary law of
reprisals, one of which is that redress "by other
means must be either exhausted or unavailable."
This position, which had first been taken by Bowett
in 1972, was subsequently reaffirmed by him in 1976
as follows:
"where a treaty also provides a specific
machinery for dealing with disputes, a
complaining State will be bound to use that
machinery and cannot, for example, resort to
unilateral self-help." 3
These remarks, it should be observed, were directed
at the specific question of the legality of economic
coercion. In Chapter 1O of the present work it will
be demonstrated that counter-measures assume, in the
majority of cases, the character of economic coercion. 4
Accordingly, the remarks made by Professor Bowett could
generally applyy mutatis mutandis ,to the category of
counter-measures. This said, the view that observance
of a commitment to peaceful settlement should in all
circumstances be maintained cannot be attributed to
Bowett.

1.
2.
3.
4.

Bowett, 1972, op. cit., p. 11
Ibid., p. 10
Bowett, 1976, op. cit., pp. 248, 252
Cf. Chapter 10, post, pp. 345-388
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P» 2. The views of the International Law Commission
In its report on Article 3O concerning countermeasures, -the Commission made only passing reference
to the conditions of resort to counter-measures. One
such condition that featured in a footnote required
the observance of "any procedures for peaceful settle
ment previously agreed upon by the parties".

This

conspicuous neglect of any detailed analysis is
equally apparent in the Special Rapporteur's 8th
2
Report on State responsibility. He did, however,
indicate that there existed several categories of
breach in relation to which international law had
merely created a right in the wronged State to seek
reparation. In such instances, therefore, recourse
to counter-measures would not be permissible unless
the aggrieved party had "first tried to obtain ade3
quate reparation."
In the course of the Commission's deliberations
on Article 3O concerning counter-measures, Professor
Yankov stated unequivocally that "the concept of a
'prior claim' should be taken to signify that the
application procedure had been exhausted, particularly
4
in the case of coercive action." On the other hand,
1. Doc. A/34/10, Y.I.L.C., O£. ci/t., Vol. II, Part Two,
1979, p. 87, at p. 118, footnote No. 595
2. Ago, Doc. A/CN.4/318 and Add. 1-4, ibid., Vol. II,
Part One, 1979, p. 3, at p. 43, footnote 191
3. Ibid.. p. 39, para. 8O; this view was adopted in the
ILC Report on State Responsibility, Doc. A/34/1O, ibid..
Vol. II, Part Two, 1979, p. 87, at p. 116, para. 4
4. Ibid., Vol. I, 1979, p. 58, para. 31
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Judge Schwebel (as he now is) adopted a generalized
position,as the following passage would indicate:
"In the current state of international law and
international life, it was regrettable, but none
the less inevitable, that States must retain a
right to take reprisals in response to acts
committed in violation of their legal rights." 1
Schwebel's remarks indicate that an aggrieved State
is entitled to preserve her rights by taking countermeasures. Nevertheless, they beg the question as to
whether counter-measures may be taken notwithstanding
the existence of a commitment to peaceful settlement.
Professor Riphagen, the Special Rapporteur for
Part 2 of the draft Articles, has examined the
question of the inadmissibility of reprisals where
alternative means of peaceful settlement are available. 2 Although he recognizes the merit of restraint
in such circumstances, he is nonetheless able to
appreciate the plight of an aggrieved State. As a
middle course between such conflicting considerations,
he suggests that international tribunals should be
empowered to order interim measures of protection
which bear the character of reciprocity as opposed
to reprisals.
The Special Rapporteur has proposed, as a
further step, that reprisals should be precluded as
soon as a dispute becomes sub ludice. 4 To this he
1. Ibid., p. 56, para. 25
2. Riphagen, Fourth Report on the Content, Forms and
Degrees of State responsibility, (Part 2 of the draft
Articles), U.N. Doc.A/CN.4/366/Add. 1, 15 April 1983,
p. 21, para. 58
3. Ibid., p. 20, para. 54, p. 23, para. 61
4. Ibid., p. 23, para. 61
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appends three conditions, viz., (a) the compromis
should not rule out interim measures at the instance
of either of the contending parties; (b) where interim
measures have been ordered, they should be complied
with; and (c) the compromis should stipulate that
the parties will accept as binding the judgment of
the tribunal.
Finally, Riphagen has envisaged that a situation
could arise whereby the matter would be "beyond re
prisals and dispute settlement as a means to obtain
a return to legitimacy".

He illustrated this by the

occurrence of
"an- internationally wrongful act /which/ is in
fact so manifest and at the same time in law so
serious as to destroy the object and purpose
of the whole body of rules to which the obligation
breached by that wrongful act belongs". 2
D. 3. The views of the Institute of International Law
In its 39th Session, held in Paris in 1934, the
Institute of International Law adopted a resolution
concerning the regime of reprisals in time of peace.
Article 5 of that resolution provides that reprisals
are illegal where parties to a dispute had committed
themselves previously to peaceful settlement. This
Article

also precludes resort to reprisals where a

dispute has been submitted to a tribunal which possesses
1. Ibid.« para. 64
2. Ibid.
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the power to make provisional orders, provided that
the Respondent State does not pursue evasive or
delaying tactics with regard to the tribunal's juris, r

diction. The text of Article 5, adopted unanimously
by the Institute, reads as follows:
"Les represailles meme non armees sont interdites quand
le respect du droit peut-etre effectivement assure^
par des procedures de re'glement pacifique. En
consequence, elles doivent e*tre considerees comme
interdites notamment:
1. Lorsqu'en vertu du droit en vigueur entre les
parties, 1 'acte de nonce'' comme illicite est de
la competence obligatoire de juges ou d'arbitres
avant competence aussie pour ordonner, avec
la diligence voulue, des mesures provisoires
ou conservatoires et que 1'Etat defendeur ne
cherche pas a eluder cette jurisdiction
ou a en retarder le fonctionnement:
2. Lorsqu'une procedure de regiement pacifique est
en cours, dans les conditions envisagees au 1.,
£. moins que les represailles n'aient ete legitimement prises auparavant, reserve faite de leur
cessation aecidee par I'autorite' saisie". 1
D. 4. The views of publicists who maintain that an
obligation to peaceful settlement does not
preclude counter-measures.
The first example concerns the position taken by
the Harvard Research" Group on the question of violation
2
of treaty obligations. Article 27(a) of the Harvard
Draft Convention stipulates that an aggrieved party
should seek a declaration from a competent tribunal
to release it from the further performance of obligations
owed to the defaulting party.

Article 27(b), which is

!• Annuaire. O£. cit., 1939, p. 7O9
2. The Harvard Draft Convention, A.J.I.L* » op,, cit.»
Supplement, Vol. 29, Part III, 1935, p. 1077
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of a particular significance to the present enquiry,
runs as follows:
(b) "Pending agreement by the parties upon and
decision by a competent international tribunal
or authority, the party which seeks such a
declaration may provisionally suspend performance
of its obligations under the treaty vis-Na-vis
the State charged with the failure." 1
It is to be noted that neither the above paragraph,
nor the comment accompanying it makes any explicit
reference to the question of whether a commitment to
peaceful settlement may simply be overlooked. Neverthe
less, there is an indication to the effect that an
aggrieved party would be entitled to suspend its
obligations even during the adjudication period.
Professor Cheng, writing in 1962, specifically
affirmed the right of resort to counter-measures in
the context of bilateral international aviation
treaties. He stated:
"The position is different, however, when in the
opinion of one of the parties, the other contracting
party has committed a breach of the agreement. Then
the principle inadimplenti non est adimplendum
applies and the party aggrieved is entitled to
take proportionate retaliatory measures."2
The view expressed by Cheng in the above passage is
best understood in the light of the nature of the
commitment to peaceful settlement under a Bermuda type
Agreement. It is noteworthy that the wording of Article
3
IX of the Bermuda Agreement is comparable to that of
Article X of the Air Services Agreement of 1946, between
1. Ibid., pp. 1094-1095
2. Cheng, The Law of International Air Transport, 1962,
p. 482
3. For the text of the Bermuda Agreement of 11 February
1946 see Command Papers (United Kingdom), 6747, 1946

331

the United States and France. In the Change of Gauge
Arbitration, the Tribunal held that the commitment to
peaceful settlement mentioned in Article X did not
preclude the right of recourse to cpunter-raeasures.
At the same time, however, the Tribunal envisaged the
possibility of a commitment to peaceful settlement being
expressed in such trenchant terms as would rule out any
resort to counter-measures. 2 On the assumption that such
a distinction was recognized by Cheng, it might be
inferred that his aforementioned remarks were not
intended to apply to all types of peaceful settlement
provisions irrespective of the manner in which they
are expressed.
The relation between counter-measures and
the submission of disputes to arbitration was examined
more recently in an article by Mrs. Lori Damrosch. 3
What lends more importance to her views is her previous
position as Deputy Agent for the United States in
the Air Services Agreement Arbitration. The main
question to occupy the attention of Mrs. Damrosch was:
"whether customary international law does or
should constrain /States 'J flexibility to act
when they have entered into a prior agreement
to submit disputes to third-party resolution." 4
She admitted at the outset that the preponderant
view of the authorities was in. support of the position
taken by France regarding abstention from retaliation
t
*• I.L.R.• 2£. cit.. Vol. 54, 1979, p. 339, paras. 88-89
2. Ibid., pp. 338-339, paras. 84-86
3. Dararosch, "Retaliation or Arbitration - or both?",
the 1978 United States - France Aviation Dispute,
A.J.I.L.. 0£. cit., Vol. 74, 198O, p. 785
4. Ibid., p. 8O5
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prior to an arbitral decision.

Subsequently, however,

she illustrated the inherent flaw in that position by
reference to the Hostages Case, remarking thus:
"The Iran example also makes clear that a dispute
settlement clause in a treaty that codifies
obligations under customary international law
should not be regarded as depriving an aggrieved
party of its customary international law remedy,
retaliatory sanctions". 2
To this Damrosch added the proviso that the right to
initiate counter-measures would terminate in situations
where a tribunal possessed the means to attain the
objectives which might otherwise necessitate the
exercise of that right. 3

Section E. Some suggested distinctions

E. 1.

General
The question of how far an obligation in

respect of peaceful settlement is binding may be
decided by reference to the general rules of treaty
interpretation. 4 Thus, where a supposed obligation
is found to be no more than an expression of friendship,
the parties involved cannot be regarded as being
strictly bound by it. Such an obligation, therefore,
cannot prevail over the right to take counter-measures.
On the other hand, where a commitment to peaceful
settlement is shown to be genuine, resort to countermeasures will be prima facie unlawful. Where, however,
1.
2.
3.
4.

Ibid., p. 806
~~"~
Ibid., p. 8O6
Ibid.
See Article 31 of the Vienna Convention of the Law
of Treaties.
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it can be shown that the availability of a third
party settlement procedure serves merely to modify
the right to take counter-measures, then the commit
ment in question cannot be regarded as absolute. All
this clearly necessitates an assessment of the sig
nificance of the different motivations for countermeasures. It is also pertinent to examine how far
the existence of an institutional framework has a
bearing on the legality of the counter-measures taken.

E. 2. The significance of the availability of third
party settlement procedure where the motive
for counter-measures is to induce peaceful
settlement
A

Where the raison d'etre of counter-measures
is shown to be an inducement to settle a dispute,
the availability of third party settlement procedure
obliges the parties concerned to refrain from countermeasures. This view is based on the common sense
notion which provides that a State should not de
monstrate conduct that is prima facie inconsistent
with a commitment to peaceful settlement. However,
where it appears that counter-measures will facilitate
acceptance of third party settlement procedure, the
aggrieved party may justifiably initiate such measures
during the period before the case becomes sub ludice.
It stands to reason that the party which resorts to
counter-measures in these circumstances must clearly
indicate its willingness to submit the dispute to
adjudication. Furthermore, once the defaulting party
has agreed to resort to peaceful settlement, the countermeasures taken against it must be terminated forthwith.
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£• 3. The significance of the availability of third
party settlement procedure where the motive
for counter-measures is self-protection
Although the contending parties may have entered
into a commitment to settle disputes amicably, one
could envisage a number of situations in which the
motive of self-protection could justify resort to
counter-measures. First, at the preadjudication stage
it may happen that the alleged wrongdoer resorts to
prevarication and unnecessary protraction with a
view to causing a breakdown in the negotiations.
Secondly, the parties to a dispute may have concluded
a compromis for third party settlement procedure
without however agreeing to abide by the judgment of
that third party. Thirdly, the latter may not have
been empowered to order measures of interim protection;
or else, in the event of its being so empowered, its
orders may be flouted by a party that has been given a
reasonable period to comply with such orders. Fourthly, it
is possible that a party against which a decision
is taken refuses to implement it without any justi
fication. In all the aforementioned illustrations
one could argue that the motive of self-protection
justifies the aggrieved party in taking countermeasures, notwithstanding a previous commitment to
peaceful settlement.
As has been mentioned elsewhere, where the
1. Cf. Chapter 6, Section C. 2. 2., ante, p. 152
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rationale for counter-measures is self-protection,
a wide scope for action is permissible. This does
not, however, mean that the measures taken are not
subject to the rule of proportionality. It follows,
therefore, that where counter-measures are imposed
in order to enforce a judgment, they must not be
disproportionate to the damages awarded or to the
extent of the injury recognized in that judgment.

£. 4

The significance of the availability of third
party settlement procedure where the motive
for counter-measures is reciprocity
Where situations such as those envisaged in the

preceding sub-section involve less serious impli
cations, reciprocity rather than self-protection
will be the underlying motivation for taking countermeasures. Thus, parallel to the reasoning pursued
in the preceding sub-section, a wronged party may,
arguably, have recourse to counter-measures in order
to preserve its rights and to restore a level of
equity. Although counter-measures based on reciprocity
may be initiated before the process of arbitration
has commenced, they must be terminated as soon as a
tribunal is in a position to act.

1. See generally Kelsen, Principles of International LAW, 1952,
p. 395; Rosenne, The Law and Practice of the Inter
national Court of Justice, Vol. 1, 1965, pp. 127,
136-137; Nantwi, The Enforcement of International
Judicial Decisions and Arbitral Awards in Public
InternationalLaw, 1966, pp. 142-143
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£ * 5 * The significance of the availability of third
p.arty settlement procedure where the motive
for counter-measures is partly an inducement
to settle* and partly either .self-protection
or reciprocity
Despite our attempt to compartmentalize the
effects of the various motives for counter-measures,
such distinctions may not be possible in every instance.
One could take as an example the case in which negotiations
for concluding a compromis are long-drawn out. The
consequence of such a protraction may be to further
compound the injury sustained by the aggrieved party
and at the same time to remove from the offending
party any incentive for peaceful settlement. In such
a case resort to counter-measures may conceivably
be motivated partly by an inducement to settle, and
partly by either self-protection or by reciprocity.
It is submitted that the principles governing a case
in which self-protection figures as one of the under
lying motivations should be the same as those which
apply when self-protection is the exclusive objective.
As to the case in which reciprocity is allied to a desire
to achieve a speedy settlement, the rules governing
the situation will be the same as those when a speedy
settlement is the exclusive motivation.
E.6. The significance of the existence of an insti
tutional framework for peaceful settlement

The purpose of this sub-section is to examine
whether resort to counter-measures is permissible
where there is a mechanism established within the
1. Cf. Chapter 4, Section C.3., ante, p. 78
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framework of an international institution. Such a
mechanism may be illustrated by reference to the
complaint system under the GATT, the IMF, or the
European Communities. As a general proposition, compliance
with the mechanism established by any of these
institutions is considered to be a prerequisite
of lawful counter-measures.
With regard to the GATT, 1 Article 1 of that
Agreement provides for most-favoured-nation treatment
in order to eliminate discriminatory measures among
the parties. Article 11 makes restrictions or pro
hibitions on export unlawful; and Article 13 prohibits
discriminatory quantitative restrictions. Article 23
provides that the contracting parties may authorize
a contracting party to suspend the application to
any other party of any obligations under the Agreement.
Thus, a unilateral action which violates for example
either Article 11 or Article 13 is prima facie un
lawful, for the reason that such action has not been
authorized under Article 23. It is noteworthy, however,
that the Agreement does not exclude policy consider
ations; Articles 2O and 21 state that an action taken
in breach of the Agreement may nevertheless be held
lawful where the motivation is to protect the
essential security of the sanctioning State.
As concerns the IMF, the Fund's Rules and Re
gulations provide procedures which enable an aggrieved
1. Dated 30 October 1947, 55 U.N.T.S., 814. I.(b)
2. For the text of the IMF Agreement as amended see:
International Monetary Fund, Articles of Agreement, 1978
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member to complain against another member for nonfulfilment of its obligations. 1 Further, the Agreement
authorize the Fund to impose sanctions in appropriate
, *•

cases. Thus, it may make a declaration of ineligibility to use the Fund's resources either because
a member "is using the general resources of the Fund in
a manner contrary to the purposes of the Fund'1 , 2
or because a member "fails to fulfill any of its
obligations" under the Agreement. 3
From the above, it is clear that the Fund's
Agreement not only prescribes specific procedures
for the settlement of disputes, but also ensures
the enforcement of obligations by means other than
unilateral action. Pertinent to this, Sir Joseph
Gold states that "even if a member introduces dis
criminatory or other restrictions without the
approval of the Fund, other members are not entitl
ed to adopt counter-measures without the Fund's
approval if they are measures that require the Fund's
approval."
The inhibition placed on the freedom to take
unilateral action by an aggrieved party is not cate
gorical. This view is supported by Executive Board's
Decision No. 144(52/51). This Decision provides for a special
1. Rules and Regulations, Rules H-2, H-3, K-4, M-4, M-5,
The International Monetary Fund, 1945-1965, Vol. Ill:
Analysis, ed. by Horsefield, 1969, pp. 293-294,2-99 and 3O1
2. Article V, Section 5, International Monetary Fund,
Articles of Agreement, 1978, pp. 13-14
3. Article XXVI, Section 2(a), ibid., p. 72
4. Gold, "Some Characteristics of Operation", The Inter
national Monetary Fund, 1945-1965, Vol. II: Analysis,
ed. by Horsefield, 1969, p. 582, at p. 592
5. Dated 14 August 1958, IMF Selected Decisions of the
Executive Directors and Selected Documents, 3rd.
issue, 1965, pp. 75-76, 82
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procedure for the approval of restrictions imposed
by members for the preservation of national or inter
national security. Thus, it stipulates that when a
member intends to impose such a restriction it should
notify the Fund either in advance, or within thirty
days of the imposition of that restriction. Such flexi
bility clearly favours a State contemplating counter-measures.
For an illustration from recent State practice,
the restrictions that had been imposed by the United
States against Iran were stated to be in response
to !t an unusual and extraordinary threat to the
national security, foreign policy and economy of
the United States".

Although the United States

had not immediately invoked Decision No. 144 (52/51),
it did so within the 3O-day limit prescribed in that
Decision. It is to be noted that the Fund raised no
objection to the claim made by the United States
Government that the restrictions imposed by it were
motivated by national security considerations. 2
As regards the Iranian stance, Mr. Rashdzadeh 3
remarked that the measures taken by the United States
"provided an illegal precedent for any country
issuing an international reserve currency to deny
the holder at any time the right of usage of such
« "">

1. Rvpr-ntive Order 1217O. 44 Fed. Reg,, 0p. cit., 65729,
1979,
2. See Letter from Director of the IMF Legal Department
to Professor Edwards. Text: A.J.I.L., op. cit., Vol.
75, 1981, pp. 900-901
3. The temporary alternate Governor of the Fund
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currencies."

As regards the particular question of

whether the aforementioned restrictions had been
imposed in accordance with the terms of Decision No.
144(52/51), he stated as follows:

'

"One fails to see how such measures f..J could
possible enhance security £7. J Rather, it was
merely an excuse to put pressure on a nation." 2
It emerges from the substance of the two preceding
paragraphs that the concept of 'national security 1 is
susceptible to diametrically opposed interpretations.
However, the ultimate decision rests with the 'Fund 1
since it has the power to object to measures purportedly
taken on the basis of national security. To relate this
to the Carter Freeze Order, had the Fund objected to the
steps taken by the United States, the lawfulness of that
Order as a counter-measure could have been called in
question.
Attention may now be turned to the framework
established by the European Communities. Although the
Treaty of Rome 3 does not provide for sanctions against
failure to comply with judicial decisions, the juris
prudence of the European Court categorically rules out
any possibility of recourse to counter-measures. 4 This
preclusion is commonly held to be based on 'the new
legal order' which transcends the pertinent rules
of customary international law.
1.
2.
3.
4.

The question is

IMF Summary Proceedings, 198O, p. 179, at p. 181
Ibid.
298 U.N.T.S., 43OO
Cf. Chapter 8, Section B.I., ante, pp. 3O1-3O2

5. See Audretsch, Supervision in European Community Law,
1978, p. 85; for a general discussion see Panhuys,
"Conflict between The European Communities and other
rules of international law", C.M.L.R., op. cit,. Vol.
3, 1966, p. 42O, at p. 448? Wyatt, "New Legal Order, or
Old?", European Law Review, Vol. 7, 1982, p. 147, at
pp. 159-160
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thus begged as to whether at all an aggrieved
party can take counter-measures to thrust a re
calcitrant party into prompt execution of a judicial
decision.
The present writer recognizes that the European
Communities have established a framework that obliges
an aggrieved Member State to exhaust all available
legal and political means towards achieving an
amicable settlement. However, once such means have
become conspicuously impotent, an aggrieved Member
State is transparently left without any redress
under that framework. It is therefore submitted
that such a State may turn to customary law for
vindication of her grievance.

Thus, by way of

reprisal, she may impose a reciprocal levy which
is blatantly contrary to the Treaty, or else may
take resort to the non-performance of obligations
owed to the defaulting State under another treaty.
Such reprisals cannot be incompatible with the
mechanism established by the European Communities
since the wrongfulness of the action which provoked
them will already have been established by the European
Court.

1. See Kapteyn and Verloren van Themaat, Introduction
to the Law of the European Communities after the
accession of new Member States, 1973, p. 27; Audretsch,
ibid., p. 82j Wyatt, ibid., pp. 165-166
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Section F.

Conclusions
The foregoing review of the jurisprudence,

State practice and the literature has brought to
,r
light the existence of divergent views as to whether
counter-measures may be taken when there is a prior
commitment between the parties for peaceful settlement
The proponents of the view that the existence of
third party settlement procedure should not obviate
the right of resort to counter-measures justify their
position by two main arguments. First, that the
prohibition of counter-measures in the context'of
a commitment to peaceful settlement is not supported
by State practice, and hence forms no part of custo
mary international law. Such an assertion, in the
opinion of the present writer, receives scant
approbation from the majority of the instances of
State practice examined in this Chapter. At the
same time, however, it needs to be recognized that
nearly half of these instances represented views
of States that were expressed in the abstract and
without relation to concrete cases.
The second argument relates

to the damage

that may be caused to an aggrieved party by the
lack of effective international procedures for
peaceful settlement. In view of such a possibility »
it is maintained that States have the right to
preserve their interests by taking unilateral
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counter-measures. The present writer submits that
this line of argument was more persuasive during
the period in which the process of arbitration was
at an experimental stage. Today, however, the
availability of third party settlement procedures
must put some degree of constraint on the right to
take counter-measures. Nonetheless, it is conceivable
that in certain circumstances resort to unilateral
counter-measures could be justified, notwithstanding
a prior commitment to amicable settlement. Thus,
for example, where recourse to such actions is the
only feasible method for inducing the defaulting
party to accept arbitration, the commitment can be
ignored. It should be emphasized, however, that
regardless of the motivation behind resort to
counter-measures, jurisdictional clauses must not
be nullified.
As regards the period in which a dispute is
sub •judice, the right to impose counter-measures
must be assessed from a somewhat different angle.
In addition to the attitude of the offending State,
consideration should also be given to the issue
of whether the Tribunal is able to provide the
protection sought. Where it is evident that such
protection is not forthcoming, the motive of selfprotection or that of reciprocity may justify the
imposition of counter-measures. This argument brings
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to mind the circumstances which motivated the United
States to continue her counter-measures against
Iran even though the case was sub-ludice. By contrast,
in the U.S. - France Air Services dispute, the fact
that the parties agreed on interim arrangements which
maintained equality between them removed all justi
fication for the continuance of counter-measures.
Where the parties belong to an institutional
framework which prescribes peaceful settlement pro
cedures, the exhaustion of those procedures will be
regarded as a prerequisite for taking countermeasures, .This view is based on the assumption
that since the framework concerned contains wi'thin
itself the means to remedy the grievance, the need
to resort to counter-measures is obviated. It should
be emphasized at the same time that the right to
resort to counter-measures is merely held in abey
ance. The implication, therefore, is that the right
in question can be revived where the institutional
framework proves to be ineffective.
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Chapter 1Q

The legality of economic coercion in general
international law*
Section A.

The purpose
The purpose of this Chapter is to examine the

legality of economic coercion in general international law.
Consideration will initially be given to the metho
dological problems to be faced in attempting to define
economic coercion. An examination will then be made
of the hypothesis according to which economic coercion
is prima facie lawful, subject to certain exceptions.
This will immediately be followed by an assessment of
the hypothesis which provides that economic coercion is
prima facie unlawful, subject to certain exceptions.
Some conclusions will be offered regarding the extent
to which each alternative hypothesis, if established,
might affect the legality of counter-measures. A related
question to be addressed concerns the criterion by
which the legality of economic coercion may be assessed
in the absence of any clear principle reflecting either
of the above alternatives. It will be suggested that
legality in such a case is dependent on whether the
coercion involved violates any pertinent rule of general
international law. Finally, it will be shown that the
legality of counter-measures in any given occasion
may be determined without reference to the category
of economic coercion.
1. Although it is not proposed to undertake a specific
study of the legality of economic coercion under the Law
of Treaties, cursory reference will be made to this
problem within the context of other issues discussed.
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Section B. Is economic coercion a definable concept?
B. 1.

The scope of the enquiry

,»

The complexity and the peculiar characteristics
of economic behaviour render any definition of the
concept of economic coercion uniquely difficult to
attain. In view of this, it is important as a matter
of methodology to treat separately two distinct
questions: first, the general approach to, and the
problems commonly associated with, the defining of
any given concept; and secondly, the special problem
of defining economic coercion. This will be follow
ed by an evaluation of the criteria which could be
employed to characterize economic coercion as un
lawful.

B, 2.

The general approach to definitions
The categories to be utilized in examining the

general approach are threefold: the 'general definition*,
the 'enumerative definition 1 , and the 'mixed definition 1 .
The 'general definition' method has the advantage
of stating the intended result of any given rule. Its
main defect, however, lies in its importation of terms
that are themselves in need of a further definition.
This inevitably results in an imprecision which
renders any attempted definition wide of the mark.
This said, such a method must not be completely dis
carded seeing that it can be utilized to compose a
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relatively functional definition.
The 'general definition 1 may be illustrated by
reference to the definition of aggression proposed by
Bolivia.

It is clear that the Bolivian proposal was in

response to the glutting by the Soviet Union, in 1953,
of the world market with cheap tin. The Bolivian draft
pertinently defined economic coercion as follows:
"unilateral^action whereby a State is deprived of
economic resources derived from the proper conduct
of international trade or its basic economy is
endangered so that its security is affected and
it is rendered unable to act in its own defence or
to co-operate in the collective defence of peace
shall likewise be deemed to constitute an act of
aggression." 2
The above text brings into focus the difficulties surround
ing any attempt at employing the 'general definition 1
method. To begin with, the opening two words of that text,
referring as they do to unilateral action only, implicitly
exclude action taken in concert by a group of States.
Furthermore, the use of the term 'economic resources' is
inappropriate since this term lacks precision. Finally,
ambiguities can attend the respective meanings of the
expressions 'the proper conduct of international trade',
and 'the basic economy'.
As regards the usefulness of the 'enumerative
method', its apparent lack of flexibility may give
rise to undesirable results. An unscrupulous govern
ment might for example be encouraged to evade respons
ibility for reprehensible conduct by taking shelter
behind a legal text. To borrow the words of Sir Austen
1. Submitted to the Special Committee on the Question of
Defining Aggression, U.N. Doc. AC.66/L.9, 15 September
1953.
2. Ibid.. para. 3
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Chamberlain, such a method would constitute "a trap
for the innocent and a signpost for the guilty".

The

point may be illustrated by reference to the definition
of aggression proposed by the Soviet Union which
ran thus:
"3.

That a State shall be declared to have committed
an act of economic aggression which first commits
one of the following acts:
(a) Takes against another State measures of economic
pressure violating its sovereignty and economic
independence and threatening the basis of its
economic life;
(b) Takes against another State measures preventing
it from exploiting or nationalising its own
natural rights;
(c) Subjects another State to an economic blockade 11 . 2

Aware of the dangers of too rigid an interpretation,
the sponsor further proposed that acts not falling
within these three classes might still be categorized
by the Security Council as acts bf aggression. The
open-ended nature of the proposed definition exemplifies
the inherent difficulty to be met in coining a definition
on the basis of enumeration.
The third and final method to be utilized is
the 'mixed definition* type. The definition of aggression
adopted by the General Assembly 3 may be invoked as
a possible model for formulating a definition of
economic coercion. This particular definition is
1.

H.C. Debs., op. cit., Vol. CCX, col. 21O5, 24
November 1927, quoted by Eagleton, "The Attempt to
define Aggression", International Conciliation. No.
263, 1930, p. 613
2. Text annexed to Report of the Special Committee on the
Question of Defining Aggression, U.N. Doc. A/AC-66/1-11 r
14 October 1953, p. 1, at p. 2
3. Annexed to General Assembly Resolution 3314(XXIX), 14
December 1974, U.N.G.A.O.R., op. cit., 29th Sess., Suppl
No. 31 (A/9631), 1974, pp. 142-144, reprinted in
A.J.I.L.. OP, Cit., vol. 69, 1975, p. 480
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couched in Article I in broad terras as follows:
"Aggression is the use of armed force by a State
against the sovereignty, territorial integrity or
political independence of another State, or in
any other manner inconsistent with the Charter
of the United Nations, as set out in this
Definition." 1
Without attempting any analysis of this provision, it
may be stated that the limitations inherent in the
'general definition 1 will also apply to it. However,
Article 2 of the same definition of aggression

pro

vides that the first resort to armed force which
violates the Charter
"shall constitute prima facie evidence of an act
of aggression although the Security Council may,
in conformity with the Charter, conclude that a
determination that an act of aggression has
been committed would not be justified in the
light of other relevant circumstances, including
the fact that the acts concerned or their
consequences are not of sufficient gravity." 2
This Article is clearly dealing with the 'standard of
proof 1 as well as with the Security Council's discretion
in determining the fact of aggression. Further, there
is an indication that neither the notion of 'priority 1 3,
nor that of animus aggressionis is to be taken as the
sole criterion for defining aggression.
Article 3 states at the outset that any one of a
1. Ibid.
2. Resolution 3314(XXIX) OJD. cit.. p. 142
3. See Convention (between Roumania, U.S.S.R., Czechoslavakia, Turkey and Yugoslavia) for the definition of
aggression, signed in London on 4 July 1933, CXL VIII, L.N.T.S., 3414

35O

certain range of acts shall qualify as aggression
subject to, and in accordance with, Article 2. The
explicit reference to Article 2 is extremely important
since any of the acts enumerated in Article 3 taken
by itself would hardly constitute aggression. That
said, Article 4 expressly stipulates that the list
of acts classifiable as aggression is not exhaustive
for the reason that the Security Council may determine
what other acts constitute such conduct under the
Charter.
In summary, the foregoing analyses

have focused

on some of the major problems confronting attempts
to define any general concept. Since a perfect de
finition would clearly be unattainable, the aim should
be simply to frame a wording that had reasonable
utility. The ensuing sub-section will in turn deal
with the difficulties surrounding the particular
question of defining economic coercion.
B. 3.

The particular question of defining economic coercion
Economic behaviour may take various forms and

shades. Although it would be impossible to list every
kind of economic activity, 'coercive' or otherwise, some
instances may be cited so as to illustrate the com
plexity involved. While it is conceded that some economic
activities, such as the suspension of a bilateral
treaty or the freezing of assets belonging to another State,
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constitute economic coercion, measures of that nature are
by no means unlawful coercion in all circumstances.
For example, the action taken in a given case may well be
justifiable as a legitimate counter-measure. Further
more, there are some economic activities which, though
generally of a non-coercive character, can in most
cases be transformed into expressions of coercive
behaviour. Thus price manipulation, which is commonly
practised by States solely to maintain a healthy
balance of payments, may equally be adapted to bring
about coercive effects: for example, a particular
commodity might be offered to different States at
widely varying prices without there being any treaty
to justify such disparity. Here the question must be
raised whether a State selling a commodity is under
any legal obligation to abandon her bargaining
powers and conduct business with all States on
equal terms.
To break fresh ground, the tendency in legal
thinking should be to isolate cases of economic coercion
of particular severity. In this respect one may cite
as an example the expulsion of aliens. Although a
State is entitled as a general rule to expel aliens,
deliberate attempts to engender a refugee crisis through
such action could neverthless be regarded as inter
nationally wrongful conduct. To quote the words
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of Professor Parry: "/a/ state need not admit /aliens/,
but once they are admitted they may not be arbitrari
ly expelled".

For an illustration from State practice,

in the early months of 1983 the Nigerian Government
carried out a mass expulsion of foreign workers who
came to Nigeria during the oil boom period. The
declared motive for that expulsion was the growing
demand for jobs by Nigerians during the recession
which was caused by a fall in oil prices. 2 As a direct
consequence, an instant refugeee problem was brought
into being for the five States which received the deportees.3
It is submitted that, although the action of the
Nigerian Government could have been justified on
ground of self-protection, the manner in which it
was taken might render it as an internationally wrong
ful conduct.
It has been shown in Chapter 6 that countermeasures may be considered as unlawful where the
concept of dependence or reliance has not been observed. 4
It is submitted that the same concept can be applied
as one of the criteria by which unlawful economic
coercion might be determined. Thus, an abrupt dis
continuance of trade could constitute prima facie
evidence of unlawful economic coercion. In this
respect Professor Parry remarks:
1. Parry, "Defining Economic Coercion in International
Law", Texas International Law Journal, vol. 12, 1977,
(hereinafter cited as Parry, 1977), p. 1, at p. 4

2. K.C.A., op., cit., Vol. XXX, 1984, p. 326O9

3. Benin, Ghana, Niger, Togo and Upper Volta
4. Cf. Chapter 6, Section C.2.5., ante, pp. 162-165
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"It would be difficult to maintain that state A
must buy state B's sugar crop (or permits its
nationals to do so), or that state A must sell
as it wants (or permits its nationals to do so).
But it is not necessarily unreasonable to suggest
that the abrupt termination or interference with
an established trade pattern may approach the
impermissible and may be capable of adequate
enough definition.*1 1
By way of amplification, the present writer takes
the view that an abrupt discontinuance of trade may
nevertheless be justified by the rationale underlying
it. Accordingly, self-protection

for example, on a

purely commercial basis may occasionally oblige a State
to terminate supplies of a particular commodity
abruptly. Thus Nigeria, in 1982, suspended oil
shipments to Ghana stating that supplies would not
be resumed until one fifth of an oil debt totalling
2
ISO million dollars had been paid. Although this
decision might be viewed by Ghana as a form of economic
coercion, it could only appear to Nigeria as a way of
protecting her trading interests.
The difficulty associated with defining economic
coercion is seen further in the sphere of economic aid.
Although.it is obvious that no Government is under
any obligation either to offer or accept economic
aid, it is arguable nevertheless that a donor State
is not at liberty to stipulate unreasonable terms.
It is difficult however to discern clearly the point
at which any given stipulation may be considered as
1. Parry, op. cit., 1977, p. 4

2. K.C.A.. 0£. cit.. Vol. XXVIII, 1982, p. 31386
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unreasonable. A possible touchstone could be the
invocation of the concept of proportionality in the
broadest sense.
Presupposing that a donor-recipient relation
ship has been forged between two States, a reliance
situation may be said to have arisen; hence, as a
matter of proportionality, the donor State should in
such a case be precluded from applying the aid as a
leverage against the recipient State. For an illustration,
a substantial quantity of aid, payable mpnthly by
the United States Government to Laos, was withheld in
January 1962 pending the fulfilment of certain
demands. As soon as these demands were met the
funds were released forthwith. A month later the
United States Government was to exert similar pressure
by suspending her monthly payment to Laos. The
American behaviour was castigated in an official
statement from Vientiane as an "intolerable pressure", 2
and was held directly responsible for the steep rise
in food prices in Laos.
While conduct of that nature may be regarded as
constituting economic coercion, it should not necessarily
be assumed that suspension of economic aid is never
permitted whatever the circumstances. Thus, it would
be quite in order to withhold aid to dissuade a re
cipient State from engaging in wrongful conduct. It
1. McDougal and Feliciano, "International Coercion and
World Public Order: The General Principles of the
Law of War", Yale Law Journal, vol. 67, 1958, pp.
794-795

2. K.C.A., 0£. cit., vol. XIIII, 1961-62, p. 18567
3 ' Ibid., p. 18915
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was with this intention that the Netherlands Government
suspended payments forming part of a lucrative aid
programme to Surinam until a clear indication of
respect for human rights was forthcoming from that
State.
On the general theme of evaluating the legality
of a given conduct on the basis of policy considerations,
Professor Bowett has argued by analogy with the common
law tort of conspiracy that economic coercion could be
characterized as unlawful on the basis of 'intention 1 .
Thus, in his view, "measures not illegal per se may
become illegal only upon proof of an improper motive
or purpose". 2 By way of elaboration Bowett has
pointed out that, though the proposed criterion
would permit the protection of economic interests,

•

it would not legitimise economic coercion injurious
to another State "when the motive is to further or
3
protect the State's political interests." He has
conceded, however, that in the absence of any clear
demarcation between political and economic motivations
the yardstick would have to be "the predominance of
one over the other".

A

Such an approach finds little

favour with Parry who, quoting Judge Hudson, remarked
that: "if /... J the thought of man is not triable, for
1. The Times. 18 December 1982, p. 5
2. Bowett, 1972, op. cit., p. 5

3. Bowett, 1976, op. cit., p. 249
4. Ibid.
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the Devil himself knoweth not the thought of man, how
much more difficult is it to ascertain with any
certainty the thought or motive and intent of a State".
However, the present writer takes the view that this
apparent difficulty is mitigated by the fact that
States not infrequently make revealing admissions.
In addition to the element of intention, economic
coercion may also be characterized as unlawful on the
basis of its harmful effect on the economy of the
target State. In this connection Mr. Muir is of the
opinion that illegality could only be established
where such an effect amounted to "total annihilation
of the target state, combined with the power seriously
2
to compromise its security". In principle^the elements
of intent and effect could both be utilized in formu
lating a definition of economic coercion. This,
however, is not to say that only the most extreme
effects such as those envisaged by Muir could signify
unlawful economic coercion.

B. 4. An opinion
It is obvious that economic coercion is practised
by virtually all States, powerful or weak. Yet economic
coercion as a concept does not lend itself to a
definition that is both exact and comprehensive. This
1. Parry, op. cit.• 1977, p. 4
2. Muir, "The Boycott in International Law, Journal of
International, r^w and Economics, vol. 9, 1974, p.
186, at p. 2O3
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difficulty was alluded to by Professor Riphagen as
follows:
"Besides the threat or use of force, there were of
course other forms of pressure which were in certain
circumstances illegal and reprehensible. But it
seemed virtually impossible within the scope of a
simple statement of principles to anticipate all
the possible forces of pressure and counterpressure." 1
Given the array of obstacles

which impede the attainment

of a satisfactory definition of economic coercion in
the abstract, perhaps the very foundation of such a
quest is placed in doubt. A more plausible approach
might be to attempt an identification of the parti
cular occasions in which economic coercion is repre
hensible.

Section C. Is economic coercion prima facie lawful,
subject to certain exceptions?
C. 1.

The purpose
The purpose of this Section is to analyse

the hypothesis that economic coercion is prima facie
lawful, subject to certain exceptions. This entails
an analysis of the position in customary law, the UN
Charter, Resolutions of the General Assembly, and the
subsequent practice of the parties to the Charter. It
will be shown whether the absence of a general pro
hibition on economic coercion affects the question
of the legality of counter-measures.
I. Summary Records of the 7th Meeting of the Special
Committee on Principles of Friendly Relations. U.N.
Doc. A/AC.119/SR.7, 16 October 1964, p. 9
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C. 2. The position according to customary law
Customary international law presupposes the
right of States to adopt their respective economic
strategies. Hence, barring any conflicting treaty
obligations, and subject to the rules of international
law concerning the protection of aliens, a State may
sever at will trade relations with any other.

This

may be effected by a variety of subtle methods such
as the levying of a high protective tariff or the
imposition of excessively strict standards of
sanitation. On the occurrence of breach, on the
other hand, an aggrieved party is entitled by way
of reprisals to suspend or relinquish trade obligations
with the wrongdoer. 2 The latter, however, though free
to protest or even retort against such reprisals,
is not permitted to react as if they were violations
of international law.
C. 3. The Charter of the United Nations.
The Charter of the United Nations does not
explicitly deal with the legality of economic coercion. 3
1. Hyde and Wehle, "The Boycott in Foreign Affairs",
A.J.I.L*. op. cit., vol. 27, 1933, p. 1, at p. 3:
Lauterpacht, "Boycott in International Relations",
B.Y.I.L.. op. cit.. vol. XIV, 1933, p. 123, at p. 13O;
Eagleton, International Government, 3rd ed., 1957,
p. 87; Muir, op. cit., p. 192; see the Explanatory
Memorandum to the Bill on reporting of foreign boycott
measures, Netherlands State practice, NL. Y.I.L..
vol. XIII, 1982, pp. 237-238
2. Oppenheim, op. cit*. vol. II, 7th ed. by Lauterpacht,
1952, p. 561; Stone, op. cit.. 1954, p. 291
3. For the views of publicists who maintain that Article
2(4) includes economic coercion see Section C.3.2., (iii),
post, pp. 361-362
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In order to clarify the position categorically it
is intended to examine those provisions of the
Charter which are likely to contain implicit
restrictions on the use of economic coercion.

C. 3. 1. Article 2(3) of the United Nations Charter
"All Members shall settle their international
disputes by peaceful means in such a manner
that international peace and security, and
justice, are not endangered."
It cannot be inferred from this provision that it
seeks to restrict the use of economic coercion as
a means of settling disputes. An examination of the
travaux preparatoires of the San Francisco Conference
fails to resolve this obscurity. The Rapporteur of
Committee I visualized the scope of paragraph 2(3)
to be as follows:
"A State would not be permitted to settle its
dispute by force or to exert coercion and fight
in order to impose its own solution to a
controversy. The paragraph thus established
clearly the principle of peaceful solution
versus coercive solution." 1
These remarks indicate that the principle of peaceful
settlement laid down in Article 2(3) is a corollary
to the principle prohibiting threats or use of force
as stated in paragraph(4) of the same Article. The
reference in the former paragraph to "peaceful means"
is intended to exclude the use of force as an instrument
1. Report to Committee I, Doc. 944/1/1/34(1), 13 June
1945, United Nations Conference in International
Organizations. Documents (hereinafter cited as
U.N.C.I.O.), Vol. VI, 1945, p. 446, at p. 458, para. 3
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for settling disputes. Accordingly, paragraph 2(3)
cannot be interpreted as precluding the use of
economic coercion.
C. 3. 2. Article 2(4) of the United Nations Charter
(i) The text
"All Members shall refrain in their international
relations from the threat or use of force
against the territorial integrity or political
independence of any State, or in any other
manner inconsistent with the purpose of the
United Nations."
As with the previous paragraph in the same Article,
there is no clear prohibition on the use of economic
coercion to be adduced from the above text. However,
there is some controversy over whether Article 2(4)
in fact prohibits economic coercion.

Accordingly,

an examination of the travaux preparatoires« the
views of the two schools of thought, and the sub
sequent practice of the parties to the Charter is
called for.
(ii) The travaux preparatoires
Brazil proposed an amendment to the original
Dumbarton Oak draft Article 2(4) as follows:
"All Members of the Organisation shall refrain
in their international relations from the
threat or use of force and from the threat or
use of economic measures in any manner inconsistent with the purposes of the Organisation." 2
1. Cf. Section C. 3.2 .(iii), post, pp. 361-362
2. Doc. 2, G/7(4), 6 May 1945, U.N.C.I.Q.* O£. cit.. vol.
Ill, 1945, p. 251, at pp. 253-254, No. 15, emphasis
added; for text of the original Dumbarton Oak draft
Article 2(4) see Doc. 1, G.I, ibid., p. 3, line 16
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Although this amendment was rejected by Committee 1/1
with a vote of 26 to 2, the reports of the session do
not however disclose the grounds on which the
rejection was based.
With reference to the Brazilian amendment, the
delegate of the United States expressed the view that:
"the intention of* the authors of the original
text was to state in the broadest terms an
absolute all-inclusive prohibition? the phrase
"or in any other manner11 was designed to ensure
that there should be no loopholes."2
This statement, begging the question as it does,
appears to add little further enlightenment to the
application of Article 2(4) to economic coercion. It
is noteworthy that the Belgian delegate stated that:
"/T/he subcommittee had given the point about
"economic measures" careful consideration and
for good reasons decided against it." 3
(iii) The two main schools of thought
A controversy has arisen concerning the
full implication of the word 'force 1 in Article 2(4).
One school of thought advocates a broad interpretation
whereby the word 'force 1 is taken to embrace economic
coercion. For Kelsen, it includes "any action of
a member State illegal under general international
law which is directed against another State". 4 Support
1. Summary Report of the llth Meeting of Committee 1/1,
Doc. 784 1/1/27, 5 June 1945, ibid., vol. VI, p. 331,
at p. 334
2. Ibid., p. 335
3. Ibid., p. 334
4. Kelsen, International Law Studies. Collective Security
under International Law. War Naval College, vol. XLIX,
1954, p. 57, note 5
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for such wide interpretations was particularly in
evidence in connection with the oil crisis during the
Middle East war of 1973. 1 It is noteworthy that
Professor Sir James Fawcett (as he now is), in
examining the scope of Article 2(4) in the context
2
3
of General Assembly Resolutions 2131-(XX) and 2625(XXV),
has concluded that:
"It is possible then that Article 2(4) could be
extended to prohibit economic coercion which
infringes or threatens the political independence
of a State - But this is speculation and only
broader conclusions can be drawn from this review
of the principle of non-intervention."
4
A second school of thought contends that the word
'force 1 has a limited application, and therefore
could not embrace economic coercion. Professor Goodrich
and Mr. Hambro, who were both engaged in the work
of the San Francisco Conference, conclude that
"/w/hile it is not explicitly stated, it can be
presumed that the word 'force 1 as used in this para
graph means only 'armed force 1 . The Charter does not
specifically forbid the use of economic force, although
it tries to create such conditions in the world that
1. Paust and Blaustein, "The Arab oil Weapon - A Threat
to International Peace", A.J.I.L., op. cit., vol. 68,
1974, p. 410, at p. 417; Brosche, "The Arab Oil
Embargo and United States Pressure Against Chile:
Economic and Political Coercion and the Charter of
the United Nations", Case Western Reserve Journal
of International Law, vol. 7, No. 1, 1974, p. 3, at
p. 23; Buchheit, "The Use of Nonviolent Coercion:
A Study in Legality Under Article 2(4) of the
Charter of the United Nations", University of
Pennsylvania Law Review, vol. 122, 1974, p. 983,
at p. 1O10
2. U.N.G.A.Q.R.. OEU cit., 20th Sess., Suppl. No. 14 r (A/6220),
1965, pp. 11-12
3. Ibid.. 25th Sess., Suppl. No. 28 (A/8O28), 1970, p. 121
4. Fawcett, Law and Power in International Relations,
1982, p. 115
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even economic warfare will be rendered superfluous".

(iv)

Interpretation of Article 2(4) by the
Special Committee on Principles of Inter
national Law concerning Friendly Relations
and Co-operation among States as evidence
of the subsequent practice of the parties
to the Charter_______________________
The question whether the word 'force 1 should

include economic coercion was examined by the Special
Committee on Friendly Relations in the course of
discussing the principle "that States shall refrain
in their international relations from the threat or
2
use of force". In this respect the delegate of
Czechoslovakia proposed the following draft:
"5. Every State has the duty to refrain from
economic, political or any other form of
pressure aimed against the political in
dependence or territorial integrity of any
State, and from undertaking acts of reprisals.'* 3
A comparable proposal, submitted by Yugoslavia in
concert with eight African States, ran thus:
"2. The term 'force 1 shall include:
(b) All forms of pressure including those of
a political or economic character, which have
the effect of threatening the territorial
1. Goodrich and Hambro, Charter of the United Nations,
Commentary and Documents. 1st , edition, 1946, p. 70; see
also ibid., with Simons, 3rd edition, 1969, p. 49;
Bowett, 1958, op. cit., p. 148, Brownlie, 1963, op. cit..
p. 362; Lillich, "Economic Coercion and the Ne-w Inter
national Economic Order : A Second Look at Some
First Impressions", Virginia Journal of International Law,
Vol. 1~6, No. (2), 1976, p. 233,(cited as Lillich), at p. 236
2. General Assembly Resolution 2625(XXV), 24 December
1970, U.N. G.A.O.R.. o£. cit.. 25th Session, Suppl.
No. 28, (A/8028), 1970, p. 121
3. U.N. Doc. A/AC.125/L.16
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integrity or political independence of any
State. 11 1
The sponsors of these two proposals had argued that
such a broad interpretation of the word 'force 1 was
compatible with the provisions of Article 2(4) of
the Charter where the generic term 'force' was used
without any qualification. As part of the evidence
the above mentioned sponsors argued that the phrase
'armed force' was overtly adopted in Articles 41, 42,
43, and 46 of the Charter to denote a specific
reference to armed force only. p
The representatives of the Westerns Powers
supported a restrictive interpretation of the word
'force' on the grounds that the travaux preparatoires
of the Charter could not be read otherwise. 3 A fair
summary of the views of this group is to be seen in
the following excerpt from a statement by Mr. Sinclair,
representing the United Kingdom:
"Certain forms of economic pressure were either
undesirable in themselves or violated the
principles of international law. But, however
reprehensible they might be /^.. J they could
hardly be brought within the ambit of the pro
hibition on the threat or use of force." 4
The consensus of the Special Committee

was that the

word 'force' as used in Article 2(4) of the Charter
connoted armed force, and hence could not be stretched
1. U.N. Doc. A/AC* 125/L.21, 22 March 1966

2. Report of the Special Committee on Friendly Relations.
U.N. Doc. A/6230, 1966. For the remarks made by Judge
Elias (as he now is) see U.N. Doc. A/AC.119/SR. 7,
16 October 1964, p. 22. For the remarks made by the
Yugoslav representative see U.N. Doc. A/AC. 119/SR, 17,
21 October 1964, p. 7. For the remarks of the Egyptian
representative see U.N. Doc. A/AC.125/SR. 25, 1966, p. 12
3. E.g. U.S.A. Rep., U.N. Doc. A/AC.119/SR., 3, 16 October
1964, p. 12; French Rep., ibid., S.R. 6, 18 October 1964,
pp. 5-6; Australia, ibid., S.R. 10, 16 October 1964, p. 7
4. U.N. Doc. A/AC.119, S.R.16, 9 September 1964, p. 12

5. U.N. Doc. A/AC.125, 1970, p. 34
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to include economic pressure. Accordingly, economic
coercion was left to be regulated by the duty of
non-intervention«

( v ) Conclusion

on Article

On the basis of the evidence that has been
analysed, it must be concluded that the word 'force 1 in
Article 2(4) should be given a restricted inter
pretation. Consequently, Article 2(4) does not impose
any constraint on economic coercion.
C. 4. Examination of the pertinent Resolutions of the
General Assembly
It is proposed to refer to some of the General
Assembly Resolutions as evidence of the views of
States on the legitimacy of economic coercion. The
intention here is to assemble items of justification
for the hypothesis that economic coercion is prima
facie lawful. These Resolutions, mainly adopted on
the initiative of Third World Countries, have con
sistently recognized the freedom of States to conduct
their own economic affairs.
This element of economic independence has been
essentially linked with issues of human rights and
self-determination. For example, the fourth preambular
considerandum of the 1962 Resolution on Permanent
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Sovereignty over Natural Resources provides that any
measure dealing with the disposition of natural
resources:

, r

"must be based on the recognition of the in
alienable right of all States to freely dispose
of their natural wealth and resources in accordance
with their national interest and on respect for
the economic independence of States." 1
This clearly shows a tendency towards emphasizing
control by developing countries over their natural
resources. Indeed, the concept of economic selfdetermination has been steadily gaining recognition
in a number of General Assembly Resolutions. Suffice
it to quote here the pertinent paragraphs of Article I
of the 1966 International Covenant on Economic, Social
and Cultural Rights which read:
1. All peoples have the right of self-determination.
By virtue of that right they may freely determine
their political status and freely pursue their
economic, social and cultural development.
2. All peoples may, for their own ends, freely
dispose of their natural wealth and resources
without prejudice to any obligations arising
out of international economic co-operation,
based upon the principles of mutual benefit
and international law. In no case may a people
be deprived of its own means of subsistence. 2
The right of Third World Countries to control their own
natural resources has been amplified, in the Declaration
on the Establishment of a New International Economic
1. General Assembly Resolution 18O3(XVII), 14 December

1962, U.N.G.A.O.R.. op., cit., 17th Sess. Suppl. No. 17,
(A/5217), 1962, pp. 15-16

2.General Assembly Resolution 220O(XXI), Annex. 16 December
1966, ibid.. 21st. Sess., Suppl. No. 16(A/6316), 1966,
p» 49; see also Article 1(1) and (2) of International
Covenant on Civil and Political Rights, 1966, ibid.,
p. 53
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Order, to embrace the whole sphere of economic domain.
The relevant parts of Article 4 provide:
11 (d) Every country has the right to adopt the
economic and social system that it deems to
be the most appropriate for its own develop
ment and not to be subjected to discrimination
of any kind as a result;
(e) Full permanent sovereignty of every State over
its natural resources and all economic abilities
/T .. . . .J7 No State may be subjected to economic,
political or any other type of coercion to
prevent the free and full exercise of this
inalienable right." 1
The last sentence in paragraph (e), above, should not
however be interpreted as precluding economic coercion
per se; it merely seeks to safeguard the liberty to
exercise the rights mentioned therein. Persistent
demands by developing Countries for improved trade
relations with industrialized nations led to the
adoption of the Charter of Economic Rights and Duties
2
of States by the General Assembly in 1974. In this
connection Article 1 affirms that:
"Every State has the sovereign and inalienable
right to choose its economic system ..... in
accordance with the will of its people, without
outside interference, coercion or threat in
any form whatsoever." 3
Although Article 1, above, provides that every State
is free to choose her economic system without coercion
from other States, it does not set any limit on the
exercise of that freedom. A similar conclusion also
1. General Assembly Resolution 32O1(S-VII), 1 May 1974,
adopted without vote, ibid., Sixth Special Session,
Suppl. No. 1 (A/9559), 1974, p. 3, at p. 4

2. General Assembly Resolution 3281(XXIX), 12 December
1974, ibid.. 29th Sess., Suppl. No. 31 (A/9631),
1974, pp. 5O-55
3. Ibid., p. 52
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applies to Article 4. It pertinently provides that
"in the pursuit of international trade and other forms
of economic cooperation, every State' is free to choose
the forms of organization

of its foreign economic

relations".

C« 5, The view expressed bv a senior official of the
United States Department of State on the legality
of economic coercion as evidence of State practice.
On 12 November 1976, Mr. David Small 1 delivered
an opinion expressly on the status of economic coercion
in international law. In view of the direct relevance
of this opinion to the question under review, it will
be quoted in extensu;
'•Traditional international law adopted a laissezfaire approach toward the economic rights and
duties of States, and it has long been considered
an inherent right of an independent, sovereign
state to exercise full control over its trade
relations, including the withholding of exports
and prohibition of imports with respect to any
other state or states, absent treaty commitments
to the contrary ......
The Charter of the United Nations contains a
number of very important and far-reaching
restrictions on the use of armed force, but it
says nothing at all about restrictions on the
use of economic measures of coercion by indi
vidual states or groups of states. Conceivably,
economic measures could give rise to a dispute,
"the continuance of which is likely to endanger
the maintenance of international peace and
security" within the meaning of article 33 of
the Charter, but even that is nowhere made clear.
Economic pressure may be unfriendly and even
unfair, but economic coercion, per s^, cannot
generally be said to be prohibited by the U.N.
Charter." 2
_________________________
1. Assistant Legal Adviser for the Near Eastern and South
Asian Affairs, Department of State
2. Digest U.S.P.I.L., op* cit., 1976, p. 577

369

C» 6.

Some questions of principle
The empirical evidence so far examined gives

no clear hint as to the existence in general inter
national law of any principle which permits economic
coercion £er se. In the light of this, the issue of
exceptions hardly merits consideration. A question
suggests itself here: how would the legality of countermeasures be affected if it is established that economic
coercion is prima facie lawful? The present writer submits
that it would be much easier to justify the use of countermeasures since many of such measures involve economic coercion.
In this sense it may be said that the prima facie
legality of economic coercion merely affects the
standard of proof, when counter-measures are invoked.
In other words, it does not tell us about lawful
counter-measures as such. Moreover, it should be
pointed out that some counter-measures do not
involve economic coercion at all. In conclusion,
it may be stated that the legality of counter-measures
on a given occasion depends on whether certain
1
conditions have been complied with.
Section D. Is economic coercion prima facie unlawful,
subject to certain exceptions?
D. 1.

The purpose
In contrast to the preceding section, the

intention here is to test the hypothesis that economic
1. Cf. Chapters 4, 5, and 6, ante, pp. 72-108
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coercion is prima facie unlawful. The material that
will be analysed consists mainly of General Assembly
Resolutions. It must be stated at the outset that
although these Resolutions are not binding in them
selves, they provide evidence of the view of States
on questions of international law. However, an
attempt will be made to ascertain whether the pro
hibition of economic coercion envisaged in these
Resolutions has evolved into specific rules of
general international law. Also will be shown the
extent to which the prima facie illegality of economic
coercion can affect the legality of counter-measures.

D. 2. The Declaration of the Inadraissibility of
Intervention into the Domestic Affairs of
States, 1965 1
The concept of non-intervention has been expressed
in the Declaration on Inadmissibility of Intervention
into the Domestic Affairs of States. The third preambular considerandum provides:
11 /A/11 peoples have an inalienable right to
complete freedom, the exercise of their sovereignty
and the integrity of their national territory,
and that, by virtue of that right, they freely
determine their political status and freely
pursue their economic, social, and cultural
development." 2
In addition to the above, the main text of the
1. General Assembly Resolution 2131(XX), U.N.G.A.Q.R..
0£. cit., 20th Sess., Suppl. 14, (A/622O), 1965,
pp. 11-12
2. Ibid.. p. lit emphasis added
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Declaration reads thus:
"1. .../A/rmed intervention and all other forms of
interference of attempted threats against the
personality of the State or against its poli
tical, economic and cultural elements, are
condemned. 11
2. No State may use or encourage the use of
economic, political or any other type of
measures to coerce another State in order to
obtain from it the subordination of the exercise
of its sovereign rights or to secure from it
advantages of any kind.'1
3. Every State has an inalienable right to choose
its political, economic, social and cultural
systems, without interference in any form by
another State."
The third preambular considerandum makes it clear that
self-determination issues are being addressed. Further
more, the principles which it enunciates are by no
means exclusively legal but have political undertones.
These remarks could also be made with respect to
paragraph 1 of the text. Although it has been indicated
already that not all forms of economic pressure
necessarily constitute unlawful coercion, yet para
graph 1 above

explicitly condemns any kind of interference in the economic affairs of another State. 2 The

prohibition of economic coercion contained in paragraph
2 above

is expressed in very vague terms. It simply refers

to 'the subordination of the exercise of /.../ sovereign
rights' or the attaining of 'advantages of any kind 1 .

1. Cf. Section B.3., ante, pp. 35O-351
2. Similar considerations apply to paragraph (5) of
the Declaration.
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These two elements are worlds apart, and cannot
possibly be applied as mutual alternatives for the
categorization of unlawful economic .coercion.
Notwithstanding all these difficulties, the
texts of paragraphs 1 and 2 of the Declaration
continued to be incorporated in subsequent General
Assembly Resolutions. The fact of such repetitions,
however, does not in itself establish the illegality
of economic coercion; at best it can enhance the
value of the Declaration as evidence of the views
of States on the question considered.
Finally, a statement made by the Netherlands
Government may be cited as evidence of State practice.
It provides:
"The Declaration does not derogate from existing
rules of international law. This means /".. . .J
that the prohibition on intervention in a State's
affairs laid down in the Declaration does not
affect the institutions of retorsion and re
prisals, which are recognised by international
law, albeit subject to certain rules." 1
The view expressed in this statement has a special
significance for the legality of counter-measures.
There appears to be no doubt in the mind of the
Dutch Government that the Declaration does not
affect the right to resort to counter-measures, nor
for that matter the conditions under which that right r
may be exercised.
1. Report of the Advisory Committee on Questions of
"international Law on measures against South Africa
and the non-intervention duty to Parliament, on 27
May 1982. NL.Y.I.L., Q£» cit., 1983, p> 24Q, at p.
248

373

D. 3. Declaration on Principles of Internati
onal Law
Concerning Friendly Relations and Co-operat
ion
Among States in Accordance with the Charter
of
the United Nations______________________
D. 3. 1. The travaux preparatoires
The Special Committe on Friendly Relations
was asked by the General Assembly to undertake
a
study of the principles of friendly relations
"in
accordance with the Charter. The aim of this
study

was

the progressive development and codification
of these
principles, so as to secure their more effect
ive application
In effect, all such principles are already emb
odied in the
text of the Charter. In recognition of this
fact
several statements were made in the Sixth Com
mittee
of the General Assembly. For example, in the
words
of Mr. Yaseen:
"/T/he content of the draft Declaration der
d
its value from its very source. Since its ive
formu
lations constituted an attempt to clarify and
interpret the fundamental principles of the
Charter, they should be regarded as having
binding force, to the same extent as the lat
and as forming part of positive internationa ter,
l
law". 2
To Mr. Maiga of Mali, the Declaration was an
inter
pretation of the Charter and "consequently
no State
which adopted it could evade its responsibili
ties." 3
1. General Assembly Resolution 1966(XVIII),
1963, U-N.G.A.O.R-, op.. cit . , 18th Sess., 16SupDecember
pl. No.
2
rRecoroe
of Sixth Commit
, (A/C.
: II-N.G.A.O.R-. SOL- Si±" 25th Sestee
Meeting, agenda item 85, 24 September 197O, s " 1180th
p. 17,
3. Ibidi/llSl staMeeting, p. 25, para. 38;
simila
bythi delegate of Kenya, 1182nd Meeting, ibi r views
d.,
p. 32, para. 6O
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It is noteworthy that the Declaration under review
was adopted unanimously by the General Assembly. 1 This
fact by itself, however, is not sufficient to impel
general acceptance that this instrument is declaratory
of existing principles. By the same token, it can safely
be assumed that it is not indicative of emergent rules
^
unless it is clearly supported by State practice. For
the moment, if one accepts that the Declaration is an
authoritative interpretation of the Charter there will
be no justification for claiming that it precludes
economic coercion. This conclusion is derived from
the assumption that neither the text of the Charter,
nor its legislative history reveals sufficient evidence
3
claim.
a
such
to support

D.3.2.

Analysis of the pertinent provisions
The ninth preambular considerandum of the

Declaration expresses "the duty of States to refrain
in their international relations from military,
political, economic or any other form of coercion
aimed against the political independence or terri
torial integrity of any State." This may be under
stood as a prohibition of such forms of economic
pressure as may result in serious damage to the
sovereignty of a State. The third principle in the
1. This Declaration is annexed to General Assembly

Resolution, 2625(XXV), adopted without a vote on 24
October 1970, U.N.G.A.O.R., op. cit., 25th Sess.,
Suppl. 28, (A/8028), 197O, p. 122
2. Cf. Section D.3.3., post, p. 377
3. Cf. Section C.3., ante, pp. 358-365
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text of the Declaration deals with "the duty not to
intervene in matters within the domestic jurisdiction
of any State, in accordance with the. Charter' 1 .

The

substance of that duty has been elaborated as follows:
" /A/11 ^. .. ./forms of interference or attempted
threats against the personality of the State or
against its political, economic and cultural
elements, are in violation of international law." 2
"No State may use or encourage the use of economic
/.•••/ measures to coerce another State in order
to obtain from it the subordination of the
exercise of its sovereign rights and to secure
from it advantages of any kind." 3
The first paragraph, above, invites several
criticisms. To begin with, the choice of the word
•interference 1 appears inappropriate for the reason
that it does not permit of any possible distinction
between trivial and serious forms of pressure.
Objections, similarly, could be raised with respect
to the terra 'attempted threats'. Furthermore, with
reference to threats 'against the personality of the
State or against its political, economic and cultural
elements", it would seem difficult enough to visualise
interference with a State's personality, let alone
her political, economic

and cultural elements. The

strongest criticism, however, centres on the
implication that economic coercion would be unlawful
only where interference was injurious to all three
1. Ibid., p. 123
2. Ibid.
3. Ibid.• emphasis added
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elements (political, economic and cultural) taken
together.
As regards the second paragraph, a difference of a
single word is to be noted between the text of the
1965 non-intervention Declaration and that of the
Declaration currently reviewed. In the former, the
concluding words of the sentence read "to obtain from
it the subordination of the exercise of its sovereign
rights or to secure from it advantages of any kind",
whereas in the latter the word "and" has replaced the
original "or". According to the Special Committee,
this substitution was intended to bring the text
into line with the corresponding provision of the
Charter of the Organisation of American States^and
therefore should not be taken as a restriction on
the scope of the 1965 Declaration. 2 As a matter of
interpretation, the present writer contends that

it

was in fact the 197O Declaration which was subjected
to the aforesaid restriction. This is evidenced by
the juxtaposition of two quite separate alternative
conditions in the 1965 text, whereas the use of the
word 'and 1 in the 197O Declaration introduces
a double condition

for the manifestation of economic

coercion.
1. Dated 3O April 1948, 199 U.N.T.S., 1609, Article 16
2. Report of the Special Committee on Principles of
Friendly Relations. U-N.G.A.O.R., Q£» cj/t., 25th
Sess., Suppl. IB, (A/8018), 1970, p. 14
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P* 3. 3.

The subsequent practice of the parties
There remains the possibility of taking

subsequent practice of the parties as evidence of
an emergent rule of customary law concerning pro
hibition of economic coercion on the basis of the
Declaration. On this question State practice, as
will be shown, sheds little light.
When entering reservations against the Declaration
on the Establishment of a New International Economic
Order, the United States had indirectly referred to
the normative significance of the provisions in the
Friendly Relations Declaration which deal with eco
nomic coercion. Mr. Scali, the United States repre
sentative stated thus:
"The United States does not support the provisions
of the Declaration which refer only to the exertion
of economic pressure for some ends, but which do
not condemn generally the exercise of economic
pressure. In this respect, the Declaration
contrasts unfavourably with that of /they
Principles of International Law concerning
Friendly Relations and Co-operation among
States". 2
Whatever the comparative merits of the two instruments
concerned, one may deduce from the above text that
the United States gave implicit countenance to the
prohibition on economic coercion as envisaged in
the 1970 Declaration.
1. Adopted by the General Assembly Resolution 32O1 (S-VI),
U.N.G.A.Q.R.. 0£. cit., 6th Special Sess., Suppl. No. 1,
(A/955), 1974, pp. 3-5
2. U.N. Doc. A/PV/229, 1 May 1974; reproduced in I.L.M,
0£. cit., vol. 13, 1974, p. 774, at p. 747
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The views of the United States on economic coercion
were amplified in a purposive statement by a senior
official of the Department of State. 1 The statement
appears to be expressing an opinion on the legal
significance of the Declaration. Thus, in reference
to the ninth preambular considerandum of the Declaration,
it was stated that ft/t/his seems to acknowledge the
existence of a duty not to use economic coercion for
the purpose of destroying or dismembering a State. This
is scarcely a radical rule. Vfliile the passage could
imply more, its possible further implications are
not widely agreed." 2 As regards the reference to
economic coercion in the third principle of the
Declaration, the view taken by the author of the
purposive statement was that:
"/The/ provision is far from clear, but it
seems to mean that two types of economic
coercion are prohibited: that which attempts
to extort advantage s .... /The/ broad accept
ability of this formulation results from its
ambiguity. Under it /..../ the United States
can defend suspension of economic assistance /^../
on the grounds that the other state has no legal
right to expropriate property without paying just
compensation - and, on the contrary, that the
other state has a duty to pay such compensation.
In view of the extensive use of economic
coercion by one state against another throughout
the twentieth century, and in view of these rather
modest legal efforts to restrict it, existing
international law can probably best be described
1. Statement by Mr. David Small, Assistant Legal Adviser
for Near Eastern and South Asian Affairs, Digest U.S.
P.I.L.. 0£. cit., 1976, p. 576, at pp. 577-578
2. Ibid.
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as narrowing only slightly the permissive legal
regime of the past. The direction of development
of the law "is toward greater restriction on the
use of economic coercion, but it has been a slow
movement with, thus far, limited effects."
P. 3. 4.

Conclusions

The prevailing impression after a review of
the material presented in this section is that the
principle of non-intervention has not crystallized
into a clear rule prohibiting economic coercion.
Moreoever, the application of such a principle in
the future will undoubtedly be affected by the in
herent imprecision in the text of the Declaration.
This should come as no surprise; the Declaration was
a product of several compromises, with the provisions
relating to economic coercion purposely couched in
broad terms as a price for unanimity.

In the words

of the Portugese representative: "Such a lack of
precision was dangerous and not only precluded real
application of the principles involved but permitted
all sorts of abuse".2

1. Report of the Special Committee on Principles of
Friendly Relations, U.N.G.A.O.R., op., cit., 25th
Sess., Suppl. iU, (A/8018), 1970, p. 14
2. Summary Record of Meetings of Sixth Committee, (A/C«
6/SR and Corr* 1), U.N.G.A.O.R. , OJD. cit., Agenda
item 85, 1182nd meeting, 25 September 197O, p. 27,
para. 3
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D * 4 * The Charter of Economic Rights and Duties of States 1

D« 4. 1. Prohibition of economic coercion
Article 1 of the Economic Charter deals in
broad terms with freedom from economic coercion as
follows:
"Every State has the sovereign and inalienable
right to choose its economic system as well as
its political, social and cultural systems in
accordance with the will of its people, without
outside interference, coercion or threat in any
form whatsoever". 2
The apparent economic freedom envisaged in the above
text has been qualified in some of the ensuing
Articles of the Economic Charter. Thus, Article 5
emphasizes the duty of States to refrain from applying
economic and political measures which would limit
the right to form "organizations of primary commodity
3
producers". Similarly, Article 7 which secures the
right of a State to choose her own means and goals
of development, to mobilize her resources, and to
implement economic reforms, requires as a duty the
co-operation of other States in removing obstacles
that may hinder the full exercise of that right.

4

Article 16, for its part, declares that States
1. Adopted by a vote of 12O in favour, 6 against and 1O
abstentions as part of the General Assembly Resolution
3281(XXIX), 12 December 1974, U.N.G.A.O.R, O£. cit.,
(hereinafter cited as the Economic Charter); those
against were: Belgium, Denmark, German Federal Re
public, Luxembourg, United Kingdom and the United
States, 29th Sess., Suppl. No. 31, (A/9631), 1974,
pp. 5O-55

2. Ibid., p. 52, without a negative vote or abstention,
see I.L.M. ,OJD. cit., vol. 14, 1975, p. 264
3. Ibid., no vote was taken
4. Ibid., without a negative vote or abstention, ibid.
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practising certain coercive policies are to be held
responsible for the payment of compensation to the
aggrieved parties.

Following this, Article 17 lays

down that economic assistance to developing countries
should be "consistent with their development needs
and objectives, with strict respect for the sovereign
equality of States and free of any conditions derogating from their sovereignty". 2 Finally, on the specific
question of economic coercion, Article 32 provides thats
"No State may use
political or any
another State in
subordination of
rights." 3
D. 4. 2.

or encourage the use of economic,
other type of measures to coerce
order to obtain from it the
the exercise of its sovereign

The legal significance of the Economic Charter
It has been noted that the Economic Charter

was approved by the General Assembly as part of Re
solution 3281(XXIX), It is proposed to examine whether
the Economic Charter as a whole is perceived as a
binding instrument. The evidence, as we shall see,
reveals that it is not. Thus, notwithstanding the
adoption of this instrument by the majority of States,
several of its more important Articles received negative
votes from capital-exporting countries. Further, so
far from being a declaration of pre-existing principles,
the Charter (Article 2 excepted) is generally programmatic
1. Ibid., p. 53j no vote was taken
2. ibid.. p. 54; without a negative vote or abstention,
ibid., p. 265; gjnpnasis added
3. ibid., p. 55; without a negative vote but with 8
abstentions, ibid.
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with strong political undertones. As an illustration,
the preamble of the Charter embraces a wide range of
programmatic economic and social purposes, but omitting
any reference to international law standards. 1 It
should be recalled here that a proposal was made by
the Group 77 inviting the General Assembly to adopt
the Charter as "a first measure of codification and
progressive development". 2 After pressure, however,
from several States that description was removed from
the final draft. A similar wording intended for the
last preambular considerandum was likewise deleted. 3
Such excision would suggest that the Economic Charter
was not necessarily intended as a legally binding
instrument.
The records of the working group on the Economic
Charter disclose the existence of two distinct views
regarding its legal nature. One view held that it
should be made into a legally binding instrument,
while the other rejected such an endeavour as being
unrealistic.
Professor Dupuy has indicated in the Award of the
Texico Arbitration

that the Economic Charter provided

evidence of the legal position pertaining to the
concept of good faith. Brower and Tepe conclude that
1. E.g. the 4th considerandum declares that it is a
fundamental purpose of the Economic Charter "to promote
the establishment of the new international economic
order." Emphasis added.

2. U.N. Doc. A/C.2/L.138&, 1974, p. 2

3. Second Report of the Working Group on the Charter, U.N.
Doc. TD/B/AC.12/2/Add. 1, 1973, p. 2O
4. See First Report of the Working Group on the Charter.
TT M, TVW». Tn/R/Ar-12/L, 1973. P. 6; Second Report,ibid.. see
generally pp. 3, 5, 7, 8, 15, 16, 17, 19, and 27
5. I.L.M..OP. cit., vol. 17, 1978, p. 1, at p. 31, para. 9O-91
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"/t/here is not sufficient reciprocity of interest to
persuade the developed States to be legally bound by
all the terms of the Charter'1 . 1 Going still further,
Professor Seidl-Hohenveldern has described the Charter
as merely "a non-binding recommendation of the General
Assembly'1 * 2 From a different perspective, Professor
Brownlie argues that:
"In technical terms there is no evidence of an
opinio juris; but of a set of general social
and economic directive principles." 3
The conclusion to be drawn from the foregoing
review is that the Economic Charter was not conceived
as a legally binding instrument at the time of its
adoption. Furthermore, there is no evidence of an
opinio -juris in subsequent practice of the parties.
D. 4. 3.

The legal significance of Articles 1 and 32
of the Economic Charter
The crucial question is whether the prohibition

on economic coercion formulated in Articles 1 and 32
may be regarded as a statement of the existing law,
or of a new rule of customary international law.
Article 1 sets the theme within broad limits, dealing
with the sovereign right of every State to choose,
inter alia, her economic system freely, and without
1. Brower and Tepe, Jr., "The Charter of Economic Rights
and Duties of States: A Reflection or Rejection of
International Law?", International Lawyer, vol. 9,
1975, p. 295, p. 318
2. Seidl-Hohenveldern, "International Economic Law", R.d.C.•
OB. cit.. vol. II, 1979, p. 169, at p. 188
3. Brownlie, "Legal Status of Natural Resources in Inter
national Law(Some Aspects", ibid., vol. i, 1979, p. 245,
at p. 266; see generally Brownlie, 1979, o£. cit..
pp. 542-543
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outside interference or coercion. The Charter of the
United Nations cannot, however, be assumed as a basis
for supporting the ideal envisaged in Article 1 of
the Economic Charter. Although this Article was un
animously adopted, subsequent State practice nowhere
points to its having emerged as a new development in
international law.
As regards Article 32, despite its being adopted
nemine contra, the fact that there were 8 abstentions
ruled out unanimity. Moreover, the text of this Article
is strongly reminiscent of the language used in
General Assembly Resolution 2131(XX). 1 The view held
by the present writer is that the pertinent parts of
Resolution 2131(XX) do not categorically prohibit
economic coercion. 2 Finally, there is no evidence
to suggest that Article 32 merits a conclusion
different from that reached in connection with the
normative value of Article 1.

D. 5. An opinion
The Resolutions that have been reviewed bear
witness to the endeavours by the General Assembly to
place restrictions on economic coercion. It has been
argued, however, in some quarters that the Resolutions
1. Resolution 2131(XX), U.N.G.A.O.R.. o£. cit., 2Oth
Sess., Suppl. 14, (A/6220), 1965, pp. 11-12
2. See Section D.2., ante, p. 372
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"cannot have legal pretensions'1 . 1 Professor Lillich,
on the other hand, considers such an attitude "unnecessarily
2
dogmatic". The better view is succinctly expressed by
Professor Bowett who recognizes these Resolutions as
"indicative of the gradual acceptance of a concept
whose influence cannot be ignored". 3 The present
writer takes the position that, although these Resolutions
have not as yet evolved into clearly defined rules
proscribing economic coercion, there are signs that
they are gradually narrowing down the permissible
character of that concept.
It is now proposed to see how this affects the
legality of counter-measures. As has been pointed out,
the majority of counter-measures involve some element
of economic coercion. It follows, therefore, if economic
coercion is regarded as prima facie unlawful, it would
be more difficult in evidential terms to establish
the legality of counter-measures. However, even if
the hypothesis which provides that economic coercion
is priraa facie unlawful is proved as correct, it will
have no effect on counter-measures that do not involve
any economic coercion. Finally, leaving evidential
questions aside, the prima facie illegality of economic
1. Haight, "The New International Economic Order and the
Charter of Economic Rights and Duties", International
Lawyer, vol. 9, 1975, p. 591, at p. 597
2. Lillich, 1976, OP. cit., p. 237
3. Bowett,1976, op. cit., p. 246; see also Shihata,
"Arab Oil Policies and the New International Economic
Order", Virginia Journal of International Law, Vol. 16,
No. 2, 1976, p. 261, at p. 268
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coercion will not in any event throw light on how
lawful counter-measures may be determined.

Section £.

Economic coercion; certain other ramifications

E.I. The purpose
This brief section aims at filling the gaps in
legal reasoning that remained from the previous
testing of the hypotheses as to whether economic
coercion is prima facie lawful or unlawful. Thus, a
more realistic approach to the problem would be to
test the compatibility of a particular economic conduct
with those rules of international law which apply in
the particular circumstances. Such a course is tantamount
to an admission that a certain degree of coercion is
inevitable, and hence only the severest cases which
give rise to breach of the established rules of
international law should be isolated. The usefulness
of this approach for determining the legality of countermeasures will be demonstrated.

E. 2. Some questions of principle
The material examined in sections (C) and (D)
basically provides that there are no rules of inter
national law which categorically pronounce either on
the prima facie legality or prima facie illegality
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of economic coercion. What is more, some of that
material lends itself to contrasting interpretations.
Nevertheless, it should not thereby be assumed that
the tenor of international law is to leave the category
of economic coercion as such unregulated, even in
cases of clear violation of established principles.
Individual rules of international law may be applied
to determine the legality of economic conduct in a
given occasion. Thus, the issue of the legality will
depend on the operation of particular rules of inter
national law in particular contexts. For instance,
in their protests against the sanctions imposed by
the United States in connection with the Siberian gas
pipeline, none of the aggrieved European Governments
referred to these sanctions as "economic coercion'1 .
Instead, they were challenged for being inconsistent
with the principle of jurisdiction.
Whereas the above illustration was exclusively
concerned with the violation of the principle of
jurisdiction, situations might arise in which
different sets of rules could be violated. Thus,
suppose that Ruritania and Utopia have concluded an
agreement concerning the employment of Ruritanian
nationals in Utopia. Then suppose that Utopia has
suspended that agreement alleging that Ruritania has
defaulted on settling an insubstantial debt. Imagine
1. Cf. Chapter 7, section G. , ante, pp. 224-243
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further that this suspension has entailed the personal
hardship of thousands of Ruritanian workers. In such
a case the Utopian conduct would have to be justified
in its particular context. Thus, the question may well
be asked whether the 'international minimum standard 1 ,
or human rights standards have been violated. Further
more, recourse may be had not only to the terms of
the agreement between the parties but also to any
pertinent international instruments such as the
General Agreement on Tariffs and Trade.
It may be gleaned from the above account that
cases involving serious economic coercion may be
identified by their lack of compatibility with the
rules of international law. As regards counter-measures,
it would be incorrect to suggest that their implementation
would be wrongful merely because they are inconsistent
with any particular rule of international law.
It is submitted that the lawfulness of counter-measures
in any given occasion may be determined by applying
the conditions of the legality of counter-measures
to the particular circumstances of that occasion.
This may be done without any reference to the cate
gory of economic coercion*

1. Dated 3O October 1947, 55 U.N.T.S.. 814.I.(b)
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Conclusion
An attempt will be made here to summarise the major
characteristics of the existing legal regime as it has
been analysed in the preceding Chapters. The purpose
of this thesis has been fourfold: (i) to determine
whether non-forcible counter-measures constitute an
autonomous category of justification for wrongful conduct;
(ii) to identify precisely the conditions for lawful
resort to counter-measures; (iii) to examine some of
the more significant collateral constraints on the Le
gality of counter-measures; and (iv) to indicate the
manner in which the raison d 'etre of counter-measures
may contribute towards the determination of their le
gality.
As regards the first main line of enquiry indicated
above, it seems indisputable that non-forcible countermeasures form a recognised category of justification
for internationally wrongful conduct. In other words,
when a State displays conduct which is in breach of
her international obligations towards another State,
such conduct will not be regarded as wrongful if it
can be justified as a lawful counter-measure. The
measures which an aggrieved State may impose could
take a positive or a negative form. The freezing of
assets belonging to the defaulting State would be an
example of the former, while the non-performance of
treaty obligations towards such a State would be an
illustration of the latter.
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There are several factors which explain the
necessity for retaining non-forcible counter-measures
as a means for enforcing international legal order.
First, the constraint on the right to use force is not
paralleled by the imposition of any obligation regarding
resort to third party settlement procedure. In view of
this fact, the taking of counter-measures may in some
cases prove to be necessary as a means of stimulating
the offending party to agree to a settlement. Secondly,
even where the offending party agrees to a settlement, in
some circumstances there might be inadequate international
machinery for enforcing compliance with the terms of that
settlement. Not surprisingly, therefore, an aggrieved State
may in some cases feel compelled to resort to self-help
measures. Thirdly, recourse to counter-measures may
serve to restore an equitable balance between the
disputing parties until a solution is found. Fourthly,
the symbolic effect of counter-measures is as important
as their instrumental effect. Obviously, no State will
want to be portrayed as a delinquent State which does
not perform her international obligations until she
is pressurized to do so by means of self-help measures.
Fifthly, although counter-measures may sometimes assume
a persistent character, for the most part

they merely

involve temporary measures. This inherent flexibility
enhances the value of counter-measures as an instrument
of redress.
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The second principal focus of the present study
is concerned with the conditions of the legality of
counter-measures. These are: (i) the occurrence of
breach; (ii) the making of an unsuccessful demand to
obtain reparation; and (iii) compliance with the principle
of proportionality.
As regards the occurrence of breach, it is quite
clear that lawful counter-measures must be preceded by
an internationally wrongful conduct. By implication,
therefore, counter-measures cannot be taken on the basis
of an anticipated breach. A related issue concerns the
question of whether counter-measures may be taken by
the aggrieved State on the basis of a bona fide belief
as to the existence of breach. The present writer takes
the view that an aggrieved State acting on such a basis
must incur responsibility where the belief held by her
is shown to be mistaken. He concedes, nevertheless,
that a 'margin of appreciation 1 should be allowed when
a State assesses breach as a precipitating factor for
resorting to counter-measures.
A particular question is whether every type of
breach of international law justifies resort to countermeasures. There is little doubt that the answer should
be in the negative. In the first place, where the wrongfulness of conduct is precluded by an exonerating cir
cumstance such as force maieure, resort to counter-measures
is not permitted during the prevalence of such a circumstance
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Secondly, where the wrongful conduct violates a selfcontained regime, the aggrieved State is precluded from
resort to counter-measures taken solely on that ground.
Thirdly, where the breach involves a violation of funda
mental human rights, the aggrieved State may not re
taliate by imposing reciprocal measures. It needs to be
emphasized, however, that several other illustrations
could be cited to show that not every form of wrongful
conduct can be responded to by counter-measures.
The question of determining which State has the
right to apply counter-measures depends on whether
the particular State claiming such a right can be
regarded as an aggrieved party. In effect, therefore,
the State in question assumes the burden of proof so
as to establish that she has in fact suffered a direct
or indirect injury. Pertinent to the issue under review,
where a State rests her claim on injury to interests
which she has "through" another State, she cannot be
looked upon as an aggrieved party by virtue of that
fact alone. It is necessary for her to establish that
that other State is no longer in a position to protect
the interests in question. By the same token where the
claim is grounded on the breach of a special interest
provision in a multilateral treaty, a party making that
claim must prove that it is entitled to invoke that
provision. With equal weight the same reasoning applies,
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mutatis mutandis, to the case in which a claim is based
on a breach of a treaty obligation in favour of a third
party. As regards the breach of universally recognized
rules of international law, any State is entitled, on
the basis of the principle of erga omnes obligations, to
claim that she is an aggrieved party.
As concerns the making of a demand for redress, it
is submitted that in order for any counter-measure to
be regarded as lawful it must be preceded by a request
of that kind. It needs to be stated that an aggrieved
party is not required in the course of presenting its
demand to adhere to any specific procedure. Nonetheless,
the demand must be expressed in such decisive terms as would
impress upon the defaulting State the seriousness of
the legal implications involved. Furthermore, it has
to be communicated by an accredited representative of
the aggrieved State. There is probably a case for
arguing that where a State adamantly adopts an ostrichlike attitude vis-a-vis the receiving of a demand, she
must be deemed to have received that demand.
Proportionality is the third condition of the
legality of counter-measures. It is indisputable that
counter-measures must, in the first place, have some
degree of proportionality with the alleged breach.
However, the process of determining the exact criteria
by which proportionality may be judged presents some
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difficulty. It is here that policy considerations assume
a greater significance than they normally do. It is
submitted, therefore, that the motivations for resorting
to counter-measures, viz., self-protection, reciprocity,
and a desire to achieve a speedy settlement may be used
as the main criteria for determining proportionality.
Thus, in cases of unusual danger such as when the
nationals of the aggrieved State are seized as hostages,
that State will be entitled on ground of self-protection
to employ counter-measures of extreme severity in order
to secure their release. As a further example of the
wide scope of action permitted, a breach of an important
treaty provision may be responded to by the non-perform
ance of obligations arising from an altogether different
treaty. Finally, counter-measures based on self-protection
could in some cases assume an irreversible character.
For instance, where a demilitarization treaty exists
between two States, and one of them acts in a manner in
compatible with that treaty, the other State may terminate
it irrevocably.
As regards the proportionality of counter-measures
when reciprocity is the underlying motivation, the steps
taken must be equivalent to, or analogous with, the
obligation breached. Unlike the case of self-protection,
counter-measures based on reciprocity may only be
resorted to as a temporary expedient. It should be
recognized, however, that in some situations reciprocity
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is of no help in assessing proportionality. Suffice it
to mention in this connection that general international
law precluded the United State from seizing Iranian
diplomats during the hostage crisis in Tehran, in spite
of repeated public demands for such action.
As concerns the case in which the objective is
a speedy settlement, the counter-measures taken may be
maintained in an asymmetrical ratio to the breach. This
imbalance against the interests of the defaulting party
serves as a stimulus to that party to expedite the
process of settlement. However, the party which imposes
the counter-measures must at the same time make an
offer for third party settlement as evidence of a
readiness on its part

to contain the dispute. Further

more, the measures taken must be vacated as soon as
the contending parties have agreed on interim arrange
ments such as would restore the status quo. Finally,
it needs to be emphasized that when counter-measures
are motivated exclusively by a desire for a speedy
settlement, their scope can never be as extensive as
when the motive for them is self-protection.
A further question concerning the relationship
between the various motivations underlying countermeasures and proportionality arises when there is a
combination of motives. For instance, self-protection
and a desire for a speedy settlement may together figure
as motivations for taking a particular counter-measure.
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In such a case, proportionality should be assessed
on the basis of self-protection in that it is the
dominant motive. On the other hand, where the countermeasures are motivated both by a desire for a speedy
settlement and reciprocity, proportionality should be
judged on the basis of the former motive in view of
the relatively wider scope of action which it permits.
The significance of policy considerations for
assessing proportionality was touched on by the Tribunal
in the Air Services Award, It was there that the Tribunal
laid emphasis on the relationship between the effects of
the breach and the effects of counter-measures. The key
note of this approach is that it permits an aggrieved
State to take into consideration even the likely effects
of a breach in determining the proportionality of her
response. Such a licence, however, could raise some
controversial questions. Be that as it may, the 'effects
approach 1 can by no means dispense with the necessity
of taking into account the purposes of counter-measures
when establishing proportionality.
The search for the criteria by which proportion
ality may be measured has extended to the factor of
'dependence or reliance' . There is room for the view
that a sudden disruption in the supply of a commodity
vital to a regular customer is to be regarded as dis
proportionate to its intended purpose. Thus, it is
arguable that where counter-measures involve conduct of
that nature, they may be held to be inconsistent with the
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rule of proportionality. However, where an aggrieved
party has no other avenue of redress, the factor under
review should not be employed as a criterion for judging
the proportionality of the measures taken.
Attention may now focus on the conclusions
reached concerning the more significant of the colla
teral constraints. It must be stated at the outset
that norms of jus coqens cannot be derogated from in
the course of taking counter-measures. It is pertinent
to add that counter-measures which entail, for instance,
the incarceration or torture of aliens cannot be viewed
as lawful since such conduct constitutes a breach of
established human rights standards.
As regards the confiscation of alien property, it
is clear that such conduct will be inconsistent with the
international norm as to lawful expropriation, and no
less with the international minimum standard doctrine.
Nevertheless, the question still remains open as to
whether an otherwise unlawful expropriation can be
justifiable when it is carried out as a counter-measure.
The answer will most probably be in the negative in cases
where the expropriation has irreversible effects. As
regards the legality of counter-measures which do not
go beyond a mere temporary freezing of aliens' assets,
there appears to be no firm

guidance on this point in

State practice. Nonetheless, it is submitted that such
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temporary measures may be viewed as an appropriate
expedient for limiting the effects of the breach. A
related question is whether human rights standards
preclude the seizing of alien property as a countermeasure. Although there appears to be no definite
answer to this question, few would disagree that countermeasures which are racially motivated cannot be regarded
as lawful.
A further issue to be raised concerns the effect
of injury inflicted upon property belonging to a
third State or her nationals on the legality of
counter-measures. The general rule is that injury
to a third party does not affect the legality of
counter-measures imposed by an aggrieved State against
a delinquent State. There are particular difficulties,
however, inherent in the application of such a rule.
For instance, a third State which suffers serious
injury as a consequence of counter-measures aimed by
State A at State B wilL undoubtedly be extremely
agitated. In view of this, where there are various
options open to the aggrieved party when contemplating
counter-measures, it should adopt the course of action
which is likely to cause least harm to the third State.
At the same time it needs to be emphasized that any
form of injury to a third State must be redressed,
otherwise that State will be entitled to resort to
counter-measures in her own right.
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As regards the breach of a self-contained regime,
it is submitted that where such a regime possesses its
own mechanism for redressing the wrongful conduct,
counter-measures should not be imposed. As an illustration,
the rules of diplomatic law specify the privileges and
immunities to be accorded by the receiving State to
diplomatic missions. These same rules also prescribe
the sanctions to be imposed by the receiving State
against members of such missions who abuse their
privileged status. It is because of this self-contained
nature of the rules of diplomatic law that resort to
counter-measures is precluded.
A further observation on the sacrosanct nature
of diplomatic law relates to the fear of reciprocal
action. This fear is in itself a major deterrent on
the use of counter-measures in response to breaches of
diplomatic rules. Neverthless, where unlawful conduct
violates rules of international law that are outside
the particular self-contained regime, there seems no
reason why counter-measures should not be applied.
Examples of such violations would include breaches
of established human rights standards, of treaty
provisions, or of obligations to make reparation for
injury.
By analogy with the self-contained nature of
the rules of diplomatic law, it is probably the case

4OO

that innocent passage through territorial sea may not
be suspended as a counter-measure. This supposition is
confirmed by the fact that State practice does not
provide a single instance where such passage has been
suspended as a counter-measure. The same argument would
apply, mutatis mutandis, to the suspension of innocent
passage through straits.
The rule of exhaustion of local remedies has
some bearing on the legality of counter-measures. Where
injury to an alien entails a breach of an obligation of
conduct, his State of nationality may resort to countermeasures without the need for him to exhaust local
remedies. As regards a breach of an obligation of
result, the crucial issue is whether the defaulting
State merely has an initial choice as to the means
to be employed, or whether she has an opportunity to
rectify an incompatible situation produced by her
initial conduct. In the former case, once the choice
has been made without in fact achieving the required
result, counter-measures may be taken to remedy any
consequential injury. As to the latter case, only
where an aggrieved alien seeks local remedies to no
avail may counter-measures be taken. However, this
condition will not apply where the subsequent conduct
of the State of the forum constitutes a denial of
justice.
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On the question of whether the principle
s of juris
diction constitute a constraint on the
application of
counter-measures, State practice provides
no clear
direction. It is submitted, nonetheless,
that such
measures should be enforced by the courts
of third
States if the State imposing them could
establish
their legality. In effect, therefore, the
extraterri
torial application of counter-measures dep
ends on
whether they are intrinsically lawful,
rather than
on whether they are consistent with the
principles
of jurisdiction. Finally, although there
is no evidence
in State practice, it may plausibly be arg
ued that a
breach of an erqa omnes obligation should
give an
incentive to third States to support cou
nter-measures
intended to quell that breach.
The legality of counter-measures within
the law
of treaties may be assessed on the basis
of the rules
of customary law, and in the light of the
Vienna
Convention on the Law of Treaties. Accord
ing to the
former, a material breach of a treaty ent
itles an
aggrieved party to terminate or suspend
its obligatio

ns

towards the defaulting party. Where the
breach is of
a minor nature, the aggrieved party may
only withhold
temporarily the performance of its obliga
tion towards
the offending party. In special circumsta
nces, an
aggrieved party may withhold performance
of obligations
arising from customary law, or from a tre
aty other than
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that which has been violated. In every case, however,
the counter-measures taken must be preceded by an
unsuccessful demand for reparation, -and must also
bear some degree of proportionality to the breach.
Furthermore, the measures taken should not involve
the suspension of provisions concerning humanitarian
treatment.
The regime created by the Vienna Convention on
the Law of Treaties has certain similarities with the
category of counter-measures, chiefly in that they
both essentially reflect the same doctrine. It must
be pointed out, however, that the conventional regime
deals exclusively with the concept of material breach,
and is subject to an elaborate procedural system.
Moreover, it permits retaliatory steps only against
the treaty that has been violated. Consequently, the
remedy envisaged in Article 6O is restricted mainly
to steps based on the notion of reciprocity.
A particular question addressed in this thesis
concerns the legality of counter-measures in the
presence of a commitment for peaceful settlement of
disputes. The general rule of customary law is that
such a commitment precludes resort to counter-measures.
Nonetheless, in the present state of international
relations, it would seem necessary that a certain
flexibility should be allowed in the interpretation
of that rule. Hence, it is arguable that the rationale

4O3

behind counter-measures may be taken as the basis for
determining whether they can in fact be imposed not
withstanding a commitment to peaceful settlement. Thus,
where the objective is a speedy settlement, countermeasures may be resorted to if such steps are the
sole means of inducing the defaulting party to achieve
that settlement. As regards the motivations of selfprotection and reciprocity, it is arguable that they
may justify recourse to counter-measures even when the
dispute is sub "judice* For an illustration, where interim
measures of protection ordered by a tribunal are flouted by
one party, the other party may, after a reasonable period
has elapsed^resort to counter-measures. In such a case,
where the motivation is self-protection, a wide scope of
action is permitted. By contrast, where reciprocity i's the
motive, the permissible range of action will naturally be
restricted by the limits inherent in that notion.
An issue to be raised here is whether a party
to a multilateral treaty providing for an autonomous
legal regime may take counter-measures against another
contracting party for breach of that treaty. It is
submitted that such a treaty regime should be insulated
from counter-measures for as long as it is capable of
providing effective remedy for wrongful conduct. By
implication, therefore, where that regime fails to
provide such a remedy, an aggrieved party may resort

4O4

to counter-measures against a recalcitrant contracting
State on the basis of reciprocity or self-protection.
The last topic which has been examined in this
thesis concerns the legality of economic coercion. There
is no evidence of any clear principle which indicates
whether economic coercion is prima facie lawful or
prima facie unlawful. Furthermore, even if such a
question could be determined, there would be little
to be gleaned therefrom as concerns the legality of
counter-measures. However, if economic coercion is
looked upon as prima facie unlawful, it would be
difficult in evidential terms to establish the legality
of counter-measures. This view is based on the fact
that counter-measures invariably entail a degree of
economic coercion.
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