ABUSIVE PRICING POLICY FOR
EMERGING ECONOMIES: THE CASE
OF EXCESSIVE PRICING AND PRICE

PREDATION IN LATIN AMERICA

CARLOS PABLO MARQUEZ

MANSFIELD COLLEGE

DPHIL

Trinity, 2012



ABSTRACT
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For several years, the literature has discussedh@he country’s particular
economic circumstances should be taken into accoumompetition law and
policy design. This thesis discusses whether ecanognowth should be
considered as the guiding principle for Latin Aman Emerging Economies’
competition law and policy design. It specificalyplains why having economic
growth as competition policy’s guiding principle kes a difference in choosing
superior rules and standards, among the large rahg#icient rules. In order to
explain how economic growth as a guiding principde an impact on competition
policy design, this thesis studies whether the yamaland application of the
prohibitions and standards of abuse of dominancemerging Latin American
economies are appropriate, and why, having regarcedonomic growth, a
different approach might be justified. To engagém study of such questions this
thesis centres on the regulation of dominance &edlaw governing abuse of
dominance, in particular on predatory pricing anaessive pricing. After a
careful analysis of such institutions, an optimaéerfor the regulation of pricing
abuses in these emerging economies is proposedla®ymhaving regard to
economic growth as the policy’s guiding principlee mainstream standards on
excessive pricing and price predation are evaluateti a different approach is
found to be justified. It is concluded that economiowth should be the principle
guiding Latin American emerging economies’ compatitaw and policy design
and it is demonstrated that this will grant thesenemies policy soundness and
identity.

Word count: 98.293 words
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ABUSIVE PRICING POLICY FOR EMERGING ECONOMIES:
THE CASE OF EXCESSIVE PRICING AND PRICE PREDATION

IN LATIN AMERICA

INTRODUCTION

During the last decade, part of competition lawodatship has discussed whether
particular economic circumstances, economic pofjogls and market structure
should matter in competition policy design. Thisedis generally discusses
whether the achievement of a general economic-gaadtained economic growth-
should matter in competition law and policy desad questions whether it is
possible to determine, having regard to that goalarticular guideline in order to
grant coherence to competition law and policy degigLatin American emerging
economies. This thesis, specifically explains wtging economic growth as
competition policy’s guiding principle, in additiolo other particular economic
circumstances, makes a difference for structuring tules and standards
applicable to Latin American emerging economieghpetition law and policy. It
proposes economic growth as the guiding principleompetition law and policy

design in Latin American emerging economies.

These objectives are broad for a doctoral thegistla@refore limitation of
the scope is necessary. In order to provide anaeggibn why economic growth

should matter as Latin American emerging econonuesipetition law and policy
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design guiding principle, a set of sub-questiont particularly address whether
the analysis and application of the prohibitionatiuse of dominance in Latin
American emerging countries is appropriate and kdrethe application of this

guiding principle would lead to a different outcani® engage in the study of
such questions this thesis will centre on the r&gpm of dominance and predatory

and excessive pricing in Latin American emergingneenies.

Before starting, it is important to highlight thdétermining the goal of
competition law has been one of the most recureert difficult debates in
competition policy. Despite the availability of seal competing or at least
different perspectives to the matter, economiccefficy has taken the lead in
recent years and most literature -though by no medin has disregarded or at
least opposed the role of competition law as a sméanachieve non-economic
goals. Thus, focused on economic goals of compstitaw, these fluctuate
between efficiency standards such as social welfamducers’ welfare,
consumers’ welfare, and, most recently, dynamircieficy. In fact, a large set of
jurisdictions have found consumer welfare as thestmmportant competition
policy goal, and in several cases jurisdictionsehadvocated for institutional
design based on such a welfare standard. Howease, law and the literature on
the topic show that there is not a single welfareppsal above other, and in
several cases, some economies have decided to fdifterent welfare standards

for the same institutions of competition 1aw.

! See Kaplow L, ‘On the Choice of Welfare Standdard€ompetition Law’ in ASCOLA
(ed), The Goals of Competition Law, Fifth ASCOLA1@erence (Edward Elgar 2012), p.
4;
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Latin American emerging economies’ have recentlgetathe dilemma
regarding what type of policy to follow. This is sity because following an
unclear rule or standard coming from a mainstreawpgsal could lead to
inappropriate or unjustified rules or standards$ wi# have as outcome an unclear
policy path? This is enhanced when it is considered that LAtirerican emerging
economies’ general economic goals and their indlisstructure differ widely
from those economies where mainstream proposals bagn developed. These
differences and challenges justify a different apph for the design of
competition law rules and standards. This thesip@ses that economic growth,
as the most common economic goal of emerging ecmspnshould be the
‘lighthouse’ that indicates the route for competitiaw and policy design in Latin
American emerging economies. Using economic graagtlthe guiding principle
of emerging Latin American economies policy desigil| grant such policy a
path to determine which standards to choose, arttend¢arge range of standards

developed by the mainstream literature.

This introduction will proceed as follows: Firsfy brder to provide an
explanation why it is justified to study Latin An@an emerging economies’
competition law and policy, first, a short introdioa to the origins and current
state of competition policy in Latin America willebpresented. After such
introduction, the questions regarding what is arerging economy, what are its
economic policy goals, and which Latin American remmies are considered

emerging economies will be studied. Then, the gdnguestion regarding the

De Leon |, Latin American Competition Law and iBgl a Policy in Search of Identity
(Kluwer Law International 2001).
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problem of tailoring competition law and policy eslfor emerging economies will

be addressed and the thesis plan will be briefhg@nted.

1. The Development of Competition Law and Policy ihatin America

The dynamics of competition law in Latin Americaeanuch more intense and
vivid than the few students of the topic have agkedged. The literature on the
topic has stated that legal origirend trade policihave a significant weight on
competition policy design. This section, howeveitl mot provide information on

the origins of competition law in Latin America, cartherefore the questions
regarding the weight of legal origins on competitigolicies will not be

addressed.Then, the aim of this section is to describe sdghamics, and the

backgrounds and the origins of competition law atih. America.

See Rafael La Porta, Florencio Lopez-de-Silaned Andrei Shleifer, ‘Economic

Consequences of Legal Origins’ (2008) 46 Journdt@dnomic Literature 285; Cassey
Lee, Legal Traditions and Competition Policinstitute for Development Policy and
Management, University of Manchester 2004); Sim&yankov and others, ‘The New
Comparative Economics’ (2003) 31 Journal of ComipagdEconomics 595.

See Sébastien Miroudot, Enrico Pinali and Nic8aater,The Impact of Pro-Competitive
Reforms on Trade in Developing Countri@@ECD 2007); Harry First, ‘Theories of
Harmonization: a Cautionary Tale’ in Hanns UllridWolfgang Fikentscher and Ulrich
Immenga (eds)Comparative Competition Law: Approaching an Intdfomal System of
Antitrust Law (1. Aufl. edn, Nomos 1998); Doern and Wilks (ed§€emparative
Competition Policy : National Institutions in a (al Market

Several authors have addressed this issue. Sée K& and Niels G, ‘Mexico's
Competition Law: North American Origins, Europeanadice’ in Marsden P (ed),
Handbook of Research in Trans-Atlantic Antitrusth@&rd Elgar 2006); Hylton KN and
Deng F, ‘Antitrust Around the World: An Empiricaln&lysis of the Scope of Competition
Law and their Effects’ (2007) 74 Antitrust Law Joal 271; Rodriguez AE, ‘Does Legal
Tradition Affect Competition Policy Performance2007) XXI The International Trade
Journal 417; Pefia J, ‘Competition Policies in L&merica post Washington consensus
in Marsden P (ed), Handbook of Research in Tramsnfic Antitrust (Edward Elgar
2006); Hylton KN and Deng F, ‘Antitrust Around th®orld: An Empirical Analysis of
the Scope of Competition Law and their Effects’ 2P 74 Antitrust Law Journal 271;
Shahein H, ‘Designing Competition Laws in New Jdigsons: Three Models to Follow’
in ASCOLA (ed), New Competition Jurisdictions: Shaping Policies aBdilding
Institutions, Sixth ASCOLA Conferen@911).
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i) Trade policy and the Implementation of Competiton Law in

Latin America

The story of competition law in Latin America stttwith two independent
events: first, the adoption of the Mexican Consiiu of 1857 in which
monopolies where prohibited and; second, when tlertbian Congress passed
Act 27 of 1888, the new Commerce Code for the agunt which Corporations
where prohibited to undertake any act that may teaitie monopolisation of the
supply of goods or the monopolisation of any braotmdustry® These were not
isolated facts, but the start of a conundrum ofed#nt influences in domestic

legislations.

The literature has said, however, that it is ireéional trade reforms that
opened the path for competition law in Latin Amaritn fact, international trade
reforms came to Latin America as a response to ebdikeralisation, which
constituted the theoretical paradigm in economiicp@nd international trade of

the late eighties and ninetiés.

The end of most of the authoritarian regimes ingbeth cone, extensive

financial debt, weak currencies and changes in etaskucture of most Latin

6 Ley 27, 1888, (Diario Oficial, Colombia), Articleé. In Hugo PalaciosDerecho de los
Servicios PublicogDerecho Vigente 1999), p. 51.

! Rudiger Dornbusch, ‘The Case for Trade Liberdlirain Developing Countries’ [1992]
6 The Journal of Economic Perspectives 69, p. 83.
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American countries triggered the move from populismow back in the scene in
Argentina, Bolivia, Ecuador, Peru and Venezuelatrade policy liberalisatiof.
The new liberalisation policiéxame as a set of structural changes to the law,
aimed to ease the transformation of the legal system a protectionist model,
with a large participation of the State, to an opsmsonomy, prone to the
international exchange of goods, with stricter sufer public finance and the

administration of the Stafg.

This new environment open to international tradenedaperturg pushed
for the consolidation of regional trade agreeméhéd were signed in the region
during the late 60s. Treaties such as Cartajefdanagud’ and Asuncioft
imposed on member States sets of rules and regudato be passed by member

countries in order to uniform legal institutionsdasmooth intra-regional trade and

See Douglas A. Chalmers and Craig H. RobinsonhyVWPower Contenders Choose
Liberalization: Perspectives from South America’982) 26 International Studies
Quarterly 3 and Emilio Pantojas-Garcia, ‘Trade k#lization and Peripheral
Postindustrialization in the Caribbean’ (2001) 4&ih American Politics and Society 57,
pp. 60-63.

See Julian Pefia, ‘Competition Policies in LatmeXica post Washington consensus’ in
Philip Marsden (ed)}landbook of Research in Trans-Atlantic Antitr(Etlward Elgar
2006), p. 738, pp. 752-3.

10 Ignacio De Leodnlatin American Competition Law and Policy: a Polity Search of

Identity (Kluwer Law International 2001), pp. 21-24. SeeYergin and J Stanislaw,
Commanding Height¢Touchstone ed, Touchstone 1999), p. 240 and O,LUeatin
American Competition Law and Policy: a Policy ira8# of Identity p. 22. De Leon also
cites the Washington Consensus as one of the drifethe new trade policies in Latin
America. See De Ledatin American Competition Law and Policy: a PolicySearch
of lIdentity, pp. 24-26.

1 Acuerdo de Cartagen@6 May, 1969).
12 Tratado de Managuél3 December, 1960).
13 Tratado de Asuncié(26 March, 1991).
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policy.** The re-launched regional communities, which encsapd almost all
the countries in the regidn, helped to implement the pillars of free trade
alongside a supranational legal and institutionglnisation that complemented
the structure of the legal systems in each of thisgictions involved® This fact,
not recognised as a determinant by mainstreamatite#’ characterises Latin
America’s trade policy, since, in addition to chasgn individual jurisdictional
regulation of trade, the treaties aimed to esthldiset of institutional principles to

be followed by the States and to achieve harmanisaf their legal regime¥

Concomitantly with the aforementioned structurahsformations of Latin
America’s trade policy, competition policy arosea® of the pillars of the legal
structures about to be implemented in the regidre multilateral competition
policy had as its aim the introduction and enharer@nof competition in a region
lacking it!® and to implement competition law as an enforcemmeathanism to

discipline market participants. The introduction@tal competition policy and its

14 José Manuel Salazar-Xirinachs and Maryse Robemard Free Trade in the Americas

(José Manuel Salazar X and Maryse Robert eds, @ajsgon of American States;
Brookings Institution Press 2001) and Miguel Rodely Mendoza, ‘Dealing with Latin
America's New Regionalism’ in Miguel Rodriguez Mead, Patrick Low and Barbara
Kotschwar (eds)Trade Rules in the Making: Challenges in Regionad Multilaterial
NegotiationgOrganization of American States: Brookings Ingitn Press 1999).

15 The regional agreements are: the Caribbean Coityngnereinafter Caricom), the

Andean Community (hereinafter AC), the Central Aiceen Common Market (hereinafter
CACM) and the Mercado Comun del Sur (hereinafterddsur).

16 To date some countries, such as the Dominicarulitiepand Chile, have not agreed to

join these regional communities, and have opteddéwelop bilateral free trade
agreements.

1 See De Ledn, ‘A Proposal for a New Competitiorlidyoin Latin America’; Pefia,

‘Competition Policies in Latin America post Washiog consensus’ in Pittman and
Tineo, ‘Abuse of Dominance...’

18 First, ‘Theories of Harmonization: a Cautionald, p. 36-37.

19 Pefia, ‘Competition Policies in Latin America p@dgashington consensus’, p. 741.
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enforcement had as ends, among others, the detieguteE industries and the

enhancement of competition in the local mark&ts.

Regional competition policy, however, was consideaetool to stimulate
regional trade and prevent the benefits of trademfrbeing lessened by
undertakings’ behaviour, but not an end in itsRigional trade agreements such
as Mercosur constituted the best performing vehioleharmonise the cross-
jurisdictional legislation of competition and tociiitate coordination in regional
policies and define minimum rules applicable in rgveountry?* For example,
Mercosur opted for a minimum standardisation apghGawhereas the Andean

Community used supranational legislatfon.

Notwithstanding the enormous effect of liberalisaton the enactment of
competition laws in Latin America, as was said befthe study of the evolution
of Latin America’s competition law cannot be lindtéo this late stage. In addition
to the first legislative reactions in the late X&€ntury, early in the XX century
Argentina’s Congress passed the first Act in Lakmerica solely dedicated to
competition. This Act, however, shows a realitytlod region that is pervasive in

the subsequent passing of competition acts assijugh a translation of the United

0 The Agreement of Cartagena in the Andean Commufotr example, had clear goals

regarding deregulation and gradual implementatforompetition in regulated industries.
See José Tavares de Araujo Jr., ‘Competition PolityJosé Manuel Salazar X and
Maryse Robert (eds)loward Free Trade in the Americd®AS, Brookings Institution
Press 2001) and De Ledn, ‘A Proposal for a New Gaditipn Policy in Latin America’.

A For example MercosurBecision21-1994 set the minimum principles for Competition

legislation to Mercosur’s member States.
= Mercosur members, for example, decided in theakera ProtocolDecision18-1996, to
define convergent competition principles to stabilihe conditions of competition in their
countries. See Tavares de Araujo Jr., ‘Competitiolicy’, p. 235.

= Ibid., p. 233.
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States’ Sherman Aé&f. Other countries such as Mexico in 1934 olombi&® and
Chile in 1959 and Brazil in 1963% also enacted different rules to restrain
anticompetitive behaviour to control monopolies aothinant enterprises, and to

restrain excessive prices, based mostly on U.S. law

These previous facts make the structure of LatineAra’s competition
law particular among other competition law strueturLatin America has two
regional competition regulations and each of thHes® had a strong influence on
the domestic structure of the member States’ catipelaws. In addition, legal
transplants, more than legal origins, and otheref®r such as case law implants,
have also influenced Latin America’s competitiorgimes and their current

framework.

i) Trade Agreements and Competition Law in Latin America

The enactment of rules of competition in the And€ammunity and Mercosur
has been quite different from the process achiaaedther jurisdictions. The
Community of Andean States (hereinafter CAS) is aifetwo free trade

communities in South America that has as its aienétonomic integration of its

2 German Coloma, ‘The Argentine Competition Law #@sdEnforcement’ in Elanore Fox

and Daniel Sokol (edsfyompetition Law and Policy in Latin Ameri¢dart 2009).

» Ley Organica del Articulo 28 Constitucional entenm@a de Monopolios, 1931, (Diario

Oficial, Republica de Mexico).

% Ley 155, 1959, (Diario Oficial, Colombia).
2 Ley 13305, 1959, (Diario Oficial, Republica deiléh
3 Lei Ordinaria 4137, 1962, (Diario Oficial da Uaj&Brazil).
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members® The strategies of the CAS and Mercosur were differwhen

implemented, but both were aimed at achieving lagatonisation.

The Andean Community used supranational legal amstitutional
organisations that complemented the structure @figbal systems in each of the
national jurisdictions involved® The Andean Parliament first enacted Decision
230 in 1987 as the first set of measures to impedin practices that distorted
the process of effective competitishThese practices mainly condemned price
distortions and restrictions of supply in the Regibut they were not a proper set
of prohibitions of anticompetitive behaviour. A feyears later, Decision 285-
1991? revoked Decision 230 and defined a set of minimstandards of
competition law in the region, establishing a systef competition law for
infringements in the Community and an institutiofrfamework to cope with such
investigations”®> Most of the countries developed their own systewit) many
more prohibitions than those defined by DecisioB, 281t generally followed the
structure of prohibitior® as this Decision was enacted before most of thiean

states had enacted their own competition regimé99?2.

2 Acuerdo de Cartagen@6 May, 1969), Preamble.

%0 Ibid.

3 Decisién 230, 1987, (Gaceta Oficial, Acuerdo det&yena), Article 1.
32 See Decision 285, 1991, (Gaceta Oficial, Comuhiéladina).

B Ibid.

3 Decision 285 defined also a general prohibitiond aa set of prohibitions for

anticompetitive agreements and abuse of domin@eselbid., Arts. 5-7.
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In 2005 the Andean Parliament decided to enactditeti608-200% and
repealed Decision 285. Decision 608 was enactehl tvé same aim as Decision
285: to protect the common market and the procesgegration from restrictive
practices® This new decision limited the scope of the Comryunbmpetition
law to anticompetitive acts that have effects irrenhan one Member Stafend
maintains the same binary structure establishe®enision 285° The whole
process led all the Andean Community members exEsgpador to enact a
national competition law. The first country to enaompetition legislation was
Colombia in 1959 with Act 15% In 1992, Decree 2153 of 199 2eviewed the
structure of Colombian competition law using Demisi285. Similar legislative
history had the Peruvian and Venezuelan competitamas, where in 1991
Legislative Decree 701 approved the general regime for the promotion of
competition and Act 25868 created the National Institute for the Defence of
Competition and the Protection of Intellectual Rmp*® Venezuela, who is no

longer a member of the Andean Community, was dutiregg nineties the most

® Decisién 608, 2005, (Gaceta Oficial, ComunidadiiAg).

% Ibid., Preamble.

3 Ibid., Article 5.

% bid., Article 7-9.

%9 Ley 155, Article 6, of the Colombian Commerce Ead 1888, defined the prohibition of

monopolisation by restricting and prohibiting cor@iions from monopolising subsistence
goods or any other branch of industry. See PalabDiesecho de los Servicios Publicgs

51.
4 Decreto 2153, 1992, (Diario Oficial, Colombia).
4 Decreto Legislativo 701, 1991, (Diario Oficiak®).
42 Decreto Ley 25868, 1992, (Diario Oficial, Pert).
3 Decision 285-1991.
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active country of the region in competition I1&ts competition law regime was
enacted in 1992, with the Law for the Promotion aPcbtection of Free

Competitiof® by the Superintendence for the Promotion of Coitipet*®

On the other hand, Bolivia and Ecuador have thd lagislative
developments. Bolivia’'s competition law was enacted2008, with Decree
29519%" which designated the Superintendence of Compasi¢he competition
authority. Ecuador passed its national competitiaw in October, 20112
However, before the enactment of the Ecuadorian dawlarket Power Control,
Ecuador had as ‘default’ competition legislatione tiA\ndean Community’s
Decision 608 This was decided by the Andean Parliament by Deti616 of
2005, where it was said that Decision 608 may renagi Ecuador’s default rule

while competition legislation was enacted in thartoy>®

The process in Mercosur was structured by a sdéasions and protocols
of the Common Market Commission. Despite Mercosamd the youngest

community, it was the one that developed fastedthe Treaty of Asuncion,

a4 See De Leon, ‘A Proposal for a New Competitiofidyan Latin America’.

® Ley para Promover y Proteger el Ejercicio deitadé. Competencia, 1992, (Diario Oficial,

Venezuela),

e Ibid.

4 Decreto Supremo 29519, 2008, (Gaceta Oficialivizd)l

8 Ley Orgéanica de Regulacion y Control del Podémiercado, 2011, (Registro Oficial N°
555, Ecuador).

49 Decisién 608.

0 Decisién 616, 2005, (Gaceta Oficial, ComunidadiiAg), Article 1-2.

51 Tratado de Asuncian
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signed in 1991, and the Ouro Preto Protdct#d to the consolidation of the
common market in the south cone. The goal of tlEfirrequired common legal
instruments and deep institutional reforms in otdesichieve uniformity of law to
attain the free circulation of goods and servitesrticle 4 of the Treaty of
Asuncion obliged States to develop a common padiny rules of competitiot.
This mandate was consolidated by the Fortalezao&stt whereby the member
countries adopted the regulation of competitiontiier communit? and defined a
set of minimum principles to be established in eambuntry’s rules of
competition>’ A few vyears after, Mercosur's General Commissi@suéd
Directive 1 of 2003, which defined the rules of ggdure for the regiotf, the
powers of the national competition authorities apdwers of Mercosur’s
competition authority? All these decisions and protocols constitute the
institutional apparatus of Mercosur aimed to gug@rnthe free access to market
and the equilibrate distribution of the benefits the process of economic

integration’®

2 Protocolo de Ouro Pret¢17 December, 1994).

3 José Tavares de Araujo Jr. and Luis Tineo, ‘Thentbnization of Competition Policies
among Mercosur Countries’ (2004) 24 Brookling Jaliof International Law 441.

54 Tratado de Asuncigrhrticle 4.

s Protocolo de Defensa de la Competen(di@a December, 1996).

% Ibid., Article 1.

> Ibid., Article 1.

8 Directiva 01-2003, 2003, (Grupo Mercado Comunrddsur), Chapter IV.
9 Ibid., Chapter VI.

e Protocolo de Defensa de la Competen&leeamble.
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On the other hand, the Central American free tmemunity is the oldest
in the region, but the least developed. The Mudia Treaty on Free Trade and
Central American Economic Integratfdiin 1958 and the Treaty of Managifayf
1960, provided the first instruments of economitegnation between Central
American Countrie&® Despite the efforts for economic integration ie tiegion,
only in 1993, the Central American countries amentte Treaty of the Central
American Common Mark&t and by means of the Protocol of Guatefala
modified the structure preferences and institutidas hasten the economic

integration of Central America.

The institutional reform in the Protocol of Guatéanestablished a new set
of regional bodies, including a Parliament and ai€of Justicé?® So far these
institutions are not fully developed and deepetitunsonal and organisational
frameworks have yet to be established. One of thedéutional frameworks not

yet enacted is competition law.

Competition law in the region has not been centi@ddifined by the Central
American Common Market, the countries have indigljudeveloped regimes,
based on the experiences of other Central AmerStates, and this has led to a

high degree of convergence, mostly as regards anpetitive conduct

oL Convenio de Tegucigalgd0 June, 1958).
62 Tratado de Managuél3 December, 1960).
&3 Protocolo de San Jog@3 July, 1962).

o4 Protocolo de Guatemal@9 October, 1992).
& Ibid.

00 Ibid.
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prohibitions. In addition, Central American couagiihave defined an informal
system of dialogue. Article 25 of the Protocol ofiggemala instructs Central
American Common Market States to adopt common melgarding the promotion
and defence of competiti¢A This instruction did not lead to a formal communit
guideline but Central American Common Market Sexiat established the
Working Group on Competition Policy for Central Ancan Integratioff in
‘charge of executing the first phase of a regiostahtegy on Central America
based on the goals stated in the Guatemala Profdcthis initiative has led to an
important cooperation network in the Central AmanicCommon Market that has
helped to define concurrent policies in competitidegislation and its

interpretation.

2. What are Emerging Economies?

As was stated at the beginning of this introductdmgpter, this thesis will focus
on emerging economies. The question is, for theqae of this thesis, what an
emerging economy is? The term ‘emerging economias coined as a tool to
distinguish those developing economies that welagdbetter in growth terms
from their third world developing peers in order ¢pant investors reliable

information about different economic conditions the developing world’

67 Protocolo de Guatemajarticle 25.

&8 Victoria Velasquez and others, ‘The Working GraupCompetition Policy of the Central

American Integration’ (2008) 1 Central American Guatition Bulletin 1, p. 1.
69 Ibid.

o Antoine W. van AgtmaelThe emerging markets century: how a new breed dfivatass

companies is overtaking the wor{8imon and Schuster 2007), p. 5; See also Prafeep
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However, even today the literature has not beea abldetermine a single and

definite meaning for the term ‘emerging economy’.

Several authors have warned that ‘a basic cautioegearchers is that, at
present, there is no standard list of countriegedjto be emerging economiés’.
The reason why there is not a single meaning faatvdonstitutes an emerging
economy is basically because of the heterogenéitileocountries considered to
have emerging markets. Most such countries haveartegh from different
aggregate market structures, macroeconomic polanesfrastructure conditions,
and therefore, a single definition regarding wisaam emerging market is always
relative’? In many cases, the literature on the topic prefetsto define what an
emerging economy is, instead of adventuring tordetee an emerging economy’s

characteristic$®

The economics scholarship, however, has identdederal mechanisms
and particular characters to establish whethertecpkar economy is an emerging

economy* and has also considered that when one considezane on emerging

Mehta and S Chakravarthy, ‘Dimensions of Compatitiolicy and Law in Emerging
Economies’ (Discussion Paper, CUTS Centre for Cditipe Investment & Economic
Regulation,), p. 1.

n Robert E. Hoskisson and others, ‘Strategy in Emegr Economies’ (2000) 43 The
Academy of Management Journal 249, p. 259b.

2 See Kvint V, ‘Define Emerging Markets Now’ Forb@¢ew York, 29 Jan, 2008)
<http://www.forbes.com/2008/01/28/kvint-developiogentries-oped-
cx_kv_0129kvint.htmI> accessed January, 2012;

& Jhones SBRICs and Beyond: Lessons on Emerging Marikthn Wiley and Sons 2012),
p. 4-5; Zhu M, ‘Emerging Challenges’ (2008) 48 Fioa & Development 48, p. 48

" See Ann C. Loguesmerging Markets for Dummid8Viley Publishing, Inc. 2011); Peter

Montiel, Macroeconomics in Emerging Marke{€ambridge University Press 2011);

David J. Arnold, ‘New Strategies in Emerging Makef1998) 40 Sloan Management

Review 7; Hoskisson and others, ‘Strategy in Enmgrgiconomies’.

40



economies, it is important to clarify the definitiand the boundaries that lead to
determine which countries are included and excldddthis does not mean that it
is not also possible to determine a conceptual draonk to determine what an
emerging economy i€. That is why, for the purpose of this thesis, wieréo
emerging economies to such economies that are ierperg a rapid pace of
economic growth and have a set economic stable a@esnomic policies and

rules favouring economic liberalizatidh.

This definition has two main features. First, itvel®ps the notion of
emerging economies from their characteristic ofidagconomic growth. And
second, it considers that emerging economies ampased by those jurisdictions
that have had defined a set of fiscal and macramoanpolicies that distinguish
these middle and low income economies from otheidiai and low income

economies.

Regarding economic growth, this is the expansionanf economy’s

aggregate production and productive capd€itihe literature has assured that

See Settles A and Kuskova V, ‘Methods of Asses€imoup Variation in Comparative
Emerging Markets Research’ in Wang C, Ketchen D Bad) D (eds)West Meets East:
Towards Methodological ExchangéEmerald Books 2012), p.; Kim Z and Jung M,
‘Theoretical Approach to Define Emerging MarketsdaBmerging Market Global
Companies: Double Triangle Model' (2009) 12 Int¢imaal Area Studies Review 1;
Hoskisson and others, ‘Strategy in Emerging Ecoesimp. 259b.

" See Settles A and Kuskova V, ‘Methods of Asses@iroup Variation in Comparative
Emerging Markets Research’, p. 127-28.

" Hoskisson and others, ‘Strategy in Emerging Eauae’, p. 249a. See also Mehta and
Chakravarthy, ‘Dimensions of Competition Policy draw in Emerging Economies’, p.
1-4.

8 See Montiel PMacroeconomics in Emerging Mark&Bambridge University Press
2011), p. 6. (stating that macroeconomics is prilpnaoncerned with what determines
how the level of the economy’s productive capafiytential GDP) changes over time.’).
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emerging market economies ‘are characterized hyifgignt and rapid economic
growth, as evidenced by rising gross domestic pro@@DP)’/® Similarly, it has
been stated that regularly it is the rapid expansibproduction capacity and the
above average increase in a country’s productioat widicates the principal short
and long term aim of emerging economies economiicyp® Thus, achieving,
and being able to achieve, rapid economic growdt the core of the definition of

what an emerging economy is and what its main ewémpolicy aims aré?

Given the latter, in this thesis an emerging econoar an emerging
market, is a country that, not being a developemhemy, has grown steadily and
has had as its main economic policy the achievemieststained and accelerated
[short and long term] growth. This is a necessamddion for a country to be

considered an emerging economy.

In addition to economic growth, emerging market nexnies are also
countries that have an adequate infrastructurdylestpolitical conditions and

sufficient human capitd® Then, not only economic growth but also other

& Carrasco ER and Williams S, Emerging Economiter #tie Global Financial Crisis: The

Case of Brazil (University of lowa College of La®T1), p. 6.

8 See Mehta PS and Chakravarthy S, ‘Dimensions ahpgtition Policy and Law in
Emerging Economies’ (Discussion Paper, CUTS CefureCompetition Investment &
Economic Regulation,); Tay-Cheng Ma, ‘The EffectGifmpetition Law Enforcement on
Economic Growth’ 7 Journal of Competition Law andoBomics 301; Eleanor M. Fox,
‘In Search of a Competition Law Fit for Developi@puntries’ (New York) [2011] 11
NYU Law and Economics Research Paper No 11-04 Bamgs Ulen, ‘The Uneasy Case
for Competition Law and Regulation as Decisive Bextin Development’ in Michael
Faure and Xinzhu Zhang (ed§)pmpetition Policy and Regulation: Recent Develapsie
in China, the US and Eurog&dward Elgar Publishing 2011).

8l Kim Z and Jung M, ‘Theoretical Approach to Defiamerging Markets and Emerging

Market Global Companies: Double Triangle Model’ @29 12 International Area Studies

Review 1, p. 3.

42



variables related to economic growth, such as sauadroeconomic policies,
stable macroeconomic background, strong and staoléical institutions,
openness to trade, foreign direct investment agh lavels of education are to be
found®® It is also a characteristic of emerging econontiieg, as the term itself
suggest§? countries come from a point and are in the patavoiving to another
stage during a perid8. This suggests that an emerging economy is in &tle {o
achieve a different phase of economic performamck therefore, that emerging
economies are at different stages on such path tleid policies regarding
economic size, macroeconomic stability, politicastitutions, openness to trade
and foreign direct investment and education may abedifferent levels of

achievement.

Emerging economies regularly have highly conceattranarket§® As was
said before, emerging markets come from differéagess of development in the
different areas related to growth.However, most emerging economies have

highly concentrated industries and markets withyvéow intensities of

Logue,Emerging Markets for Dummigg. 21.

8 Dominic Wilson and Roopa Purushothaman, ‘Dreamiit) BRICS: The Path to 2050’
in Jain Shubash (edfmerging economies and the transformation of irdéomal
businesgEdward Elgar Publishing 2006), p.27-31.

84 Hoskisson and others, ‘Strategy in Emerging Ecuias’, p. 263b.

& Ibid., p. 263b.
8 See Ajit Singh, ‘Competition and Competition Bglin Emerging Markets: International
and Developmental Dimensions’ (G-24 Discussion P&wgies, No 18, Research Papers
for the Intergovernmental Group of Twenty-Four aretnational Monetary Affairs);
Mehta and Chakravarthy, ‘Dimensions of CompetitiBalicy and Law in Emerging
Economies’; Patrick Rey, ‘Competition Policy andoBomic Development’l{stitut d'
Economie Industrielle, Universite des Sciences  tigaks 1997)
<http://idei.fr/doc/by/rey/competition.pdf> accedsEl January, 2011.

87 See Michael Spence and et. @he Growth Report: Strategies for Sustained Groavttd
Inclusive Developmerf€ommission on Growth and Development, 2008).
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competition®® This is shown in many empirical studies where jingr markets
are studied in order to determine whether theirrattar of being highly
concentrated economies, where markets are domibgtadew economic groups,
have a positive relation with industries’ profitityi ®® This feature is especially
important for competition policy where dominancelgsis is regularly related to
industries’ cost structure and not to the countaggregate markets and industries

concentratior?’

In addition, emerging economies are working on afgoing process of
liberalization. It is a feature of emerging mark#tat most economic policies are
embedded in an economic process of liberalizatianade, in order to facilitate a
country’s openness to trade and free markets. f@eture has found that this
change in domestic policies to more market-oriergeticies is shown by the
lowering of foreign trade tariffs and joining regal trading associations;

however, ‘this change is neither smooth, automatic,uniform’®*

8 See World Economic ForunThe Global Competitiveness Report 2011-2@¥2orld
Economic Forum 2011).

8 See Gordon Wilmsmeier and Ricardo Sanchez, ‘Hwwolwf shipping networks: current
challenges in emerging markets.” [2010] Zeitschfifer Wirtschaftsgeographie 180 ,;
Shrimal Perera, Michael Skully and J. WickramanayaRank Market Concentration and
Interest Spreads: South Asian Evidence’' (2010) teriational Journal of Emerging
Markets 23 ,; Manoj K. Sharma and Harpreet K. BRink Market Concentration: A
Case Study of India’ (2010) 6 International ReviefABusiness Research Papers 95; Ali
Mirzaei, Guy Liu and Tomoe Moore, ‘Does Market $Stwre Matter on Banks’
Profitability and Stability? Emerging versus AdvadcEconomies’ [2011] Brunel UL
Economics and Finance Working Paper Series 1.

%© See John Suttonfechnology and Market Structure: Theory and Hist@iT Press

1998); and Jeffrey Perloff, Larry S. Karp and Ant&slan, Estimating Market Power and
Strategie{Cambridge University Press 2007).

o Hoskisson and others, ‘Strategy in Emerging Eoaire’, p. 252a.
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In summary, emerging economies are countries thate hsteadily
expanded their economic capacity and have as megmoenic policy the
achievement of accelerated [short and long terngnemic growth, and are
characterized by concentrated industries, stableraeaonomic conditions and
markets in an on-going process of market liberabma In the next section it will

be shown what Latin American countries are emergeanomies.

3. What Latin American Countries Are Emerging Econamies?

One of the purposes of this thesis is to descrimapetition policy regarding
abusive pricing in Latin American emerging econankgut, following the criteria
defined in the previous section, which countried a&tin America are emerging

economies?

Latin American economiéSare regularly considered developing and third
world economies. However, recent analysis has shbamnsome of the economies
in Latin America have sound and robust economidesys that have allowed
some of these countries to grow even in times ofemic turmoil®® This feature,

in addition to the consistent economic policiesofiekd by some Latin American

92 A country is called Latin American if it belongs the group of countries in America that

speak Spanish or Portuguese. These are 19 countoiested in Continental and
Caribbean America. The countries are: Mexico, Guate, El Salvador, Honduras,
Nicaragua, Costa Rica, Panama, Cuba, Dominican BepuColombia, Venezuela,
Ecuador, Peru, Brazil, Paraguay, Bolivia, Uruguangentina and Chile.

% See Liliana Rojas-Suarez, ‘The International Raial Crisis: Eight Lessons for and from

Latin America’ [2011] 202 Centre For Global Devatognt Working Papers; Clinton
Carter, ‘Latin America Stays Steady in the Storm’ 2012)
<http://blog.frontierstrategygroup.com/2012/02fiadimerica-stays-steady-in-the-storm/>
accessed 7 February, 2012.

45



countries in the previous years, has had the effegbsition some Latin American

economies not as third world developing countrigisds emerging economies.

As was said before, sustained growth and soundtatde macroeconomic
policies have helped a few Latin American econonele considered emerging
economies. Some of these economies have beenfigent have the potential to
grow at a pace similar to the rhythm experiencecgtynomies such as China or
India. In addition, several measures and rankimggmnding which countries or
jurisdictions are considered emerging economiese Hagen released. Most of
these are produced by investment banks and oteéit end risk rating institutions
to inform investors whether a developing economycasnmitted to achieve

sustained and accelerated growth.

According to the Table 1, the most important emmeggmarket indexes
regularly classify as emerging economies in Latimekica, the economies of
Brazil, Chile, Colombia, Peru and México. Only andex classifies Argentina as
an emerging economy and most of them consider mer dfatin American country

as an emerging economy.

o See for example: Standard & Poors, ‘S&P EmerdRegions and Countries Mapping

Guide’ (2012) <https://www.sp-indexdata.com/idilemdb/prc/active/support
documents/SP_Emerging_Mapping_Guide_Colombia.xlscessed February 12, 2012;
Dow Jones, ‘Dow Jones Total Stock Market IndexesSM(2011)
<http://www.djindexes.com/mdsidx/downloads/brochuméo/Dow_Jones_Total Stock
Market_Indexes_Brochure.pdf> accessed 2 Februa®l2;2 BBVA, ‘Cross-Country
Emerging Markets Analysis: Economic Watch'’ (2011)
<http://www.bbvaresearch.com/KETD/fbin/mult/1012EFAGLEs_02_tcm348-239478>
accessed 2 February, 2012; FTSE, ‘FTSE Global #quidex Series Country
Classification’ (2012) <http://www.ftse.com/Indi¢Esuntry_
Classification/Downloads/Sept%202011/FTSE_Counttgs§ification_Matrix_Sept_
2011.pdf> accessed 2 February, 2012.
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Table 1: Latin American Countries in Emerging Econanies Indexe®’

Country Name EAGLES-

FTSE MSCI S&P DowJones
BBVA
Argentina Nest Frontier - Frontier -
Bolivia - - - - -
Brazil Eagle Advanced Emerging Emerging Emerging eEjimg
Chile Eagle Emerging Emerging Emerging Emerging
Colombia Nest Emerging Emerging Emerging Emerging
Costa Rica - - - - -
Cuba - - - - -
Dom. Republic - - - - -
Ecuador - - - Frontier -
El Salvador - - - - -
Guatemala - - - - -
Honduras - - - - -
Mexico Eagle Advanced Emerging Emerging Emerging eEjimg
Nicaragua - - - - -
Panama - - - Frontier -
Paraguay - - - - -
Peru Nest Emerging Emerging Emerging Emerging
Uruguay - - - - -
Venezuela - - -

In economic terms, Tables 2 and 3 show that thesetdes have a strong

relation with achieved growth during the past yeamsl the soundness of other

macroeconomic variables indicate that Brazil, Ghilelombia, Mexico and Peru

are the economies in the region that have steaddyeased their productive

capacity and have had as main economic policy theegement of accelerated

[short and long term] growth and their markets @megoing a process of market

liberalization.

95

See Standard & Poors, ‘S&P Emerging Regions anth€ies Mapping Guide’ (classifies

economies emerging economies and frontier econdnilesy Jones, ‘Dow Jones Total

Stock Market IndexesSM’;

BBVA,

‘Cross-Country Emiengg Markets Analysis:

Economic Watch’ (classifies economies as Eagles efging and Growth-Leading
Economies) and nest (those to be an EAGLE in tlee fidure)); FTSE, ‘FTSE Global
Equity Index Series Country Classification’ (cldies economies as Advance Emerging,
Emerging and Frontier, being frontier the econom#mut to reach the emerging

economy status).
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Table 2: Latin American Emerging Economies Opennes® Trade

Indicators®®

Tariffs Foreign Direct Investment Foreign Direct Investment
(Percentage of GDP) (Percentage of GDP)
Country  Current Tariff Tariff Current FDI FDI FDI FDI FDI
Name (%)’  Variation Variation (U$ Dollars (Average (Average (%GDPf° (Average (Average
(Last20  (Last 10 Net Inflowsf®  growth 10 growth 20 %GDP %GDP
Years) Years) years) years) last 10 last 20
years) years)
Argentina 11,44  -24,8% -24,0% 6.336.827804 14,56% 13,14% 1,72% 2,08% 2,45%
Brazil 13,44  -104,8% -18,8% 48.437.734.672 14,89% 25,77% 2,32% 2,46% 2,21%
Chile 4,85 -126,6% -46,1% 15.094.834.931 17,93% 33,93% 7,10% 6,57% 5,90%
Colombia 11,23 -7,0% -9,6% 6.764.505.639 26,4% 24,86% 2,35% 3,43% 2,84%
Mexico 7,82 -82,7% -56,9% 18.679.273.363 6,27% 31,52% 1,81% 2,78% 2,63%
Peru 4,83 -271,0% -63,4% 7.328.242.370 30,36% 17,65% 4,67% 3,70% 3,45%
High Income: 3,23 0,0% -43,1%  652.490.547.509 -0,85% 13,14% 1,56% 2,35% 2,35%

OECD

The latter can be seen in the countries’ econorarfopmance of the last
two decades. On average these economies have eghieal growth at rates
ranging from 3 to 5% during the last two decadesl 4% on average during the
last decade. This means that, in terms of grovsd emerging Latin American
countries have grown on average more than twidasagper year and almost three
times as fast during the last decade when compaitedthe economic growth in
the OECD High income countries. In addition, conmaht to liberalization is
explained by the reduction of average tariffs. Ehesnerging economies have

reduced their tariff to an average of 8.9%, alnumible the average OECD High

% See World Economic ForunThe Global Competitiveness Report 2011-20%%rid
Bank,World Development Indicators, WpIVorld Bank 2011).

o7 ‘Trade-weighted average tariff rate | 2010’ Wdglcbnomic ForumJhe Global
Competitiveness Report 2011-2012, pp. 521-24.

8 ‘Foreign direct investment is net inflows of istment to acquire a lasting management

interest (10 percent or more of voting stock) ireaterprise operating in an economy
other than that of the investor. See World Baftkyld Development Indicators, WDI
(World Bank 2011).

9 ‘Foreign direct investment is net inflows of itment to acquire a lasting management

interest (10 percent or more of voting stock) ireaterprise operating in an economy
other than that of the investor’ as a percentageéross Domestic Product. See World
Bank,World Development Indicators, WPIVorld Bank 2011).
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Income average tariff. However, the tariff has @l 100% on average during
the last two decades and 36% during the last decaiddlarly, foreign direct

investment has grown in these emerging economiagapid pace during the last
two decades, showing a strengthening confidenaevettors in these economies’
performance. During the last decade foreign diregestment net inflows has
grown in these emerging economies at an averad®%uf per year and around
25% per year during the last two decades. This leased foreign direct
investment in Latin American emerging economiegrmwv on average fourteen

times ™ during these two decades.

100 Countries such as Brazil have grew their FDI #fes, Chile almost 18 times and
Colombia around 14 times in 20 years. The OECD Imgbme countries grew their FDI
around four times but have reduced their level8%yduring the last decade.
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Table 3: Latin American Emerging Economies Growth Tends, Market

Structure and Size Indicatorg®*

Growth Market Structure Market Size
Country Name  Current Average Average Intensity of Extent of Local Foreign
(%)%  Growth  Growth Local Market Market Market

(Last10 (Last20 Competiion Dominance Sizé®  Size®
Years) Years) 103 104

Argentina  9,16% 4,56% 4,29% 4,3 3,3 4,8 51

Brazil 7,49% 3,60% 3,08% 51 4,2 5,6 55

Chile  5,20% 3,74% 5,10% 55 3,5 4,1 4,9

Colombia  4,31% 4,10% 3,40% 4,7 3 4,6 4,7

Mexico  5,39% 1,81% 2,67% 4,5 2,9 54 5,9

Peru 8,78% 5,71% 4,88% 4,9 3.4 4,2 4,7

High Income: 2,91% 1,46% 2,03% - - - -

OECD

The latter illustrates the changes that during ltst two decades these
economies have faced. As may be seen, these Latieriéan emerging
economies have had a fast and rapid growth pads.f@&ture distinguishes these
economies from developed economies, as compardd higth income OECD

countries.

101 World Economic ForumThe Global Competitiveness Report 2011-200drld Bank,
World Development Indicators, WDI

102 ‘Annual percentage growth rate of GDP at markitgs based on constant 1987 local
currency’. See World BankVorld Development Indicators, WDI

103 ‘How would you assess the intensity of competiiio the local markets in your country?
[1 = limited in most industries; 7 = intense in mivslustries] 2010-11 weighted average’.
See World Economic Forurithe Global Competitiveness Report 2011-2@j2521-24

104 Perception regarding ‘How would you charactedagporate activity in your country? [1
= dominated by a few business groups; 7 = spreathgmany firms] | 2010-11 weighted
average’. See World Economic Forufile Global Competitiveness Report 2011-2012,
pp. 521-24

105 ‘Sum of gross domestic product plus value of inpof goods and services, minus value
of exports of goods and services, normalized on7. Bee World Economic Forurithe
Global Competitiveness Report 2011-2042,521-24

106 ‘Value of exports of goods and services, nornealinn a 1-7 (best) scale | 2010'. See
World Economic ForuniThe Global Competitiveness Report 2011-2@2521-24
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Similarly, regarding market structure, the emergempnomies studied
show very high levels of aggregate market concéatrd’ and industry structures
with low intensity of competition® In fact, it is well documented that dominance
and super-dominance are pervasive market charstateri in  emerging
economies® The case is not different for Latin American coigs Some
authors blame country size, development lIéveknd regulatioht* as the drivers
of high market concentrations and low competitiatensity levels:? whereas
other authors centre on political structures arig=t"* Whatever may the cause
be, the fact is that Latin American emerging ecolsm industries are
characterized by single dominant firms, oligop@istructures and concentrated
industries;'* and these market structures favour the existehaanide number of
dominant undertakings in multiple markets and sceimmon market structures

may affect institutional choice and regulatory dasn domestic regulation and in

107 The measure of market concentration used is tleldMEconomic Forum. This is a

perception index of market participants that asdbss extent to which markets are
concentrated. See World Economic Forubfhe Global Competitiveness Report 2011-
2012 p. 427.

108 Similarly, the measure of competition intensiytie World Economic Forum’s ‘Intensity

of Local Competition” perception variable. See lbjol 428.

109 See Singh, ‘Competition and Competition PolicyEimerging Markets: International and

Developmental Dimensions’; Mehta and Chakravarttimensions of Competition
Policy and Law in Emerging Economies’.

110 See Michal S. GalCompetition Policy for Small Market Economigarvard University

Press 2003)

1L See Ignacio De Ledn, ‘A Proposal for a New Coritipet Policy in Latin America’ [1999]

25 Brooklyn Journal of International Law.

12 See World Economic Forunthe Global Competitiveness Rep¢@xford University

Press 2009), p. 33-35.

13 See Taimoon StewarAn Empirical Examination of Competition Issues ieleSted

Caricom Countries: Towards Policy Formulati¢8ir Arthur Lewis Institute of Social and
Economic Studies 2004).

14 World Economic ForuniThe Global Competitiveness Repqrt 404-405.
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competition authorities’ policy. This connection tlween prevailing market
structures and the nature and purpose of competiiv will be an important

theme addressed in this thesis.

In addition, Latin American economies are markeith & large domestic
market size. These economies are in the Top 50oetses measured by local
market size, which, in addition to relatively largepulation and population
density, indicate that these economies have a gmantial for growth in the

following decades®

In summary, this section showed that Latin Ameriearerging economies
could be limited to five economies: Brazil, Chileplombia, Mexico and Chile.
Argentina, before considered an emerging econotng,no longer characterized

as one, and however, it will be part of this reckar

4. Do Emerging Economies Require a Specially Tailed Competition

Policy?

During the last two decades, competition law anlicpand related institutions
have flourished around the world. During the 198@smore than forty countries
had implemented competition laws and most of thosedictions did not enforce

competition laws until very recently. But, in theutse of the last two decades,

115 : . .
The economies have large local economies -medsagethe sum of gross domestic

product and the value of imports excluding the galfiexports. For example, Brazil is the
8" largest local economy, Mexico is the™ Argentina the 22, Colombia the 2&eru is
the 44" and Chile is the 46 See World Economic Forurithe Global Competitiveness
Report 2011-201,20. 472.
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more than a hundred jurisdictions have enactedstarted enforcing competition
regulations:*® Ranging from left wing economies such as China\deezuela to
open countries such as Singapore and Brazil, theseomies have relatively new
competition law enforcement systems that were gdiyeaimed at promoting

competition in their economies.

Most of these economies have simply ‘imported’ tfemmpetition laws
and therefore have transplanted them from diffenestitutional model$’’ The
literature has studied this phenomenon and hastigned whether particular
economic circumstances of these economies, econpaficy goals and market
structure should matter in these economies’ coripetpolicy design*® Most of
the aforementioned literature on comparative cormpetlaw has found that there
have been different models and different mechanigmapply and implement
competition laws in economies in transition or aveloping economies, but there

are only few clear cut conclusions regarding whesé particular circumstances

116 See Keith N. Hylton and Fei Deng, ‘Antitrust Araithe World: An Empirical Analysis
of the Scope of Competition Law and their Effe¢007) 74 Antitrust Law Journal 271,
Michael Nicholson, ‘An Antitrust Law Index for Emmpial Analysis of International
Competition Policy’ (2008) 4 Journal of Competitibaw and Economics 1.

1 See G. Bruce Doern and Stephen Wilks (edejnparative Competition Policy : National

Institutions in a Global MarkefClarendon Press 1996); David J. Gerber, ‘Two Modé
Competition Law’ in Hanns Ullrich, Wolfgang Fikestser and Ulrich Immenga (eds),
Comparative Competition Law : Approaching an Intgianal System of Antitrust Lad.
Aufl. edn, Nomos 1998); Hanns Ullrich, Wolfgang €&iltscher and Ulrich Immenga,
Comparative Competition Law : Approaching an Intgranal System of Antitrust Laf4.
Aufl. edn, Nomos 1998); Yang-Ching Chdoternational and Comparative Competition
Laws and PoliciegKluwer Law International 2001); Hylton and Dengntitrust Around
the World: An Empirical Analysis of the Scope ofr@petition Law and their Effects’; A
E Rodriguez, ‘Does Legal Tradition Affect CompetitiPolicy Performance?’ (2007) XXI
The International Trade Journal 417; Daniel Gerb€gmparative Antitrust Law’ in
Mathias Reimann and Reinhard Zimmermann (edBhe Oxford Handbook of
Comparative LawOxford University Press 2008).

18 See Fox, ‘In Search of a Competition Law Fit Bxeveloping Countries’, p. 9-15; Gal,

Competition Policy for Small Market Economigs 250-264; Heba Shahein, ‘Designing
Competition Laws in New Jurisdictions: Three Mod@lg-ollow’ in ASCOLA (ed),New
Competition Jurisdictions: Shaping Policies and IBing Institutions, Sixth ASCOLA
Conferencg2011), p. 28-35.
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should matter. In fact, following the same prineiphot all economies are equal,
and therefore, not all competition law regimes dthoiollow the same
principlest*® That is why general rules and standards mighaberéd in order to

fit to the general economic goals of the host enono

As explained in the previous section for the ca$elLatin America,
regularly emerging economies have transplantedr gtlissdictions’ competition
laws into their domestic laws and have then contdided or tailored their
statutory rules and standatthsin order to cope with their domestic juridical
system. In some cases, such transplants were sg@osprovide emerging
economies with the institutional tools and enforeamsystems that competition

authorities and competition policy makers haveighhncome economies.

However, while enforcing such laws, most compatitiauthorities in
emerging economies have faced the dilemma of chgdsbm competition policy
rules and standards aiming either at market effaye social, producer or
consumer welfare, but without providing a clear guiding principle in order to
allow these economies to coherently choose amoeglatye set of rules and
standards available. In addition and most impadlgafor the purposes of this

thesis, those rules and standards chosen are gudaurg or coherently linked or

19 According to Fox ‘Little has been written at theass roots level’ this is the ‘choice of a

perspective or centre of gravity around which thbssantive principles of competition
law are formed’. See Fox, ‘In Search of a Compmtitiaw Fit for Developing Countries’,
p. 9.

120 See Shahein, ‘Designing Competition Laws in Newisdlictions: Three Models to

Follow’, (Shows three approaches that new jurisoitt have followed in designing
domestic competition laws).
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aimed at the attainment of general economic p@aals such as achieving a rapid

and sustained pace of economic grottth.

Then, having regard to the economic characteristi€és emerging
economies including highly concentrated industaied the general economic goal
of emerging economies, this is the achievementcoélarated economic growth,
this thesis proposes that competition law and potiesign in Latin American
emerging economies should follow a guiding prineipi order to choose among
the rules and standards applicable to the enfoncemiecompetition law. Such
guiding principle, having regard to these economédmracteristics is, for the

purpose of this thesis, the achievement of econgnaiwth.

The aforementioned proposal, after being presenteda general
framework, is later applied to the case of the sussd standards regarding
dominance and the prohibitions of excessive pricgingatin American emerging
economies, and therefore, a second set of subtogness addressed. First, from
the ‘menu’ of mainstream standards on dominancegtwlave Latin American
emerging economies have found and what approachustfied for these
jurisdictions if economic growth is deemed as tbenpetition law and policy’s
guiding principle. Second, regarding the standainds have been developed and
enforced on prohibitions on abusive pricing, patady in the case of excessive
pricing and price predation, what are the mainstrgmlicies, how have Latin

American emerging economies enforced such abusgdvaat approach should

121 See Robert Cotter and Hans-Bernd Scha&elomon's Knot: How Law Can End the

Poverty of Nationsvol 2011 (Second Edition edn, Princeton UnivgrBitess 2011), p. 3.
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be followed having regard to economic growth asgineling principle of law and

policy design.

5. The Thesis Plan

Chapter A explains what kind of competition politatin American
emerging economies should follow having regard ¢donemic growth as their
particular economic goal and competition law andlcgs guiding principle. In
this chapter the reasons, shape and scope fofeaedif approach to competition
policy design in Latin American emerging economgsxplained. The governing
thesis contending is that achieving sustained drahbuld be the general guiding
principle for Latin American emerging economies @atition law and policy
design. The chapter concludes stating that haweggrd to the characteristics and
economic policies of emerging economies, competitaov and policy in Latin
American emerging economies should be led by ecangmowth as the tool
devised to choose among the range of standardealplel in the enforcement of
competition law. It is also shown how the guidinghpiple proposed fits in Latin
American emerging economies current statutory gaatéswhat should be done in

order to apply this proposal in the jurisdictiotisdsed.

Chapter B engages in the study of dominance, amdjtiestion regarding
what policies have Latin American emerging econamiellowed and what
approach is justified if economic growth is to laé&en as guiding principle of
these economies’ competition law and policy desigimst, the chapter starts

showing that the concept of dominance, even inctlveent literature, has not yet
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reached a consensus regarding what kind of econquger leads to a
determination of what dominance’fé.Then it is studied dominance, from what it
is to which policy should be followed by emergingperomies, having regard to
the achievement of economic growth as the guidnmgciple of policy design for
Latin American emerging economies. Chapter B cafeduthat dominance,
having regard to the guiding principle should neithe considered a synonym of
market power nor the ability to act without havinggard to other market
participants, but rather the economic power to wel®® In addition, in Chapter
B, the aforementioned standard is later on relateal quantitative measure, that,
having regard to the aggregate and industrial aoometructure and the economic
policy defined by the State, could work as a ptimng tool appropriate for Latin

American emerging economi&s.

In Chapter C, abusive pricing conduct is analysadisg by the study of
by excessive pricing. Chapter C is aimed at det@ngiwhat is the best rule or

standard in excessive pricing for emerging Latin elican economies, having

122 See Robert O'Donoghue and A. Jorge Padiltee Law and Economics of Article 82 EC
(Hart 2006); George. B. Shepherd, Johanna Shephadd William. G. Shepherd,
‘Antitrust and Market Dominance’ [2001] 46 AntittuBulletin; Joao Azevedo and Mike
Walker, ‘Dominance: Meaning and Measurement’ [2082]European Competition Law
Review; M. A. Utton,Market dominance and antitrust poli¢gnd edn, E. Elgar 2003);
lan Dobbs and Paul Richards, ‘Output RestrictionaMees of Market Power and
Dominance’ [2005] European Competition Law Review25John Vickers, ‘Abuse of
Market Power’ (2005) 115 The Economic Journal FRdssell Pittman and Maria Tineo,
‘Abuse of Dominance Enforcement under Latin Amearic@ompetition Laws’ in Philip
Marsden (ed)Handbook of Research in Trans-Atlantic Antitrg§&tdward Elgar 2006);
Ariel Melnik, Oz Shy and Rune Stenbacka, ‘Asses$ifagket Dominance’ 68 Journal of
Economic Behavior & Organization 63; Vasilis Dropoolos and Panagiotis Chronis,
“Assessing Market Dominance: A Comment and anefsibn’ (2010) 109 Bank of
Greece Working Papers 15.

123 See O'Donoghue and Padillde Law and Economics of Article 82 FC 108.

124 See Aaron Edlin, ‘Stopping Above-Cost PredatoriciRg’ (2002) 111 The Yale Law
Journal 941, p. 952 (stating that price predatisnachieved when a firm charges
abnormally low prices to drive or chasten rivalsnfrthe market but those low prices are
not the result of competition on the merit but temgwy until the rivals exit).

57



regard to economic growth as the policy’s guidinggple. It starts showing the

debate regarding excessive pricing and concludiagthere are not yet clear-cut
rules regarding exploitative pricing. Then, aftealysing whether the analysis and
application of the prohibition on excessive prigasLatin America has been

appropriate, it is studied whether taking into actahat economic growth as the
Latin American emerging economies guiding princifte policy design, a

standard granting dominant undertakings the rightharge an excessive price
provides incentives to attain rapid growth andadidition, an administrable, sound
and robust policy. This standard and concept o€epmredation encourages
investment, innovation and entry, and thereforevipies incentives for sustained
economic growth. Here, once again, the thesis pgratthematic concern to show
relevant differences between emerging economiesdamdioped economies and,
of central importance, it aims to show how thesgedinces should affect the
shaping of competition law and policy, as emergignomies may choose their
standards based on a single policy guiding priecifl is also shown how the
proposed rule fits in Latin American emerging eaoies current statutes and

what should be done in order to apply this proposal

Chapter D studies price predation, the other sidéh@ coin in abusive
pricing. Chapter D is aimed at determining what biest standard in excessive
pricing cases, having regard to economic growtthagolicy’s guiding principle
is. Predatory pricing, has traditionally been atomrersial notion in competition

law'?® and the current mainstream literature shows thaemains a relatively

125 See Roger D. Blair and Jeffrey L. Harrison, ‘&id Price Wars: Competition or

Predation’ (1999) 44 The Antitrust Bulletin 489, 404. According to the authors the
question is: If competition involves winners anddcs, the sole extent of competition is to
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vague concept that has not yet defined a singlefselear rules?® but a set of
different rules and standards. This chapter esfaddi that, the analysis and
application of the prohibition on price predatiam Latin American emerging
economies may have not been appropriate havingddgaeconomic growth as
the guiding principle for the design of these ecom@s competition laws. Once
again the differences that characterise emergingauies, and the consequences
of those differences for regulatory design, arentdgcally emphasised. In Chapter
D it is found that price predation is an exclusignabuse that has as goal to drive
competitors from the market by the direct use ofkapower to set prices that
are substantially different from competitive pricésHaving this in mind, and
taking into account economic growth as the guidommciple for competition
policy design, it is found that, Latin American egiag economies should define
a rule or standard that prohibits above and belost price predation. This rule
encourages investment, innovation and entry, aacktbre provides incentives for

sustained economic growth and discourages strategi@viour by dominant

exclude, hence, what's unlawful exclusionary cotlite authors show that most people
would agree that predation and price predationusmdesirable forms of exclusion but

price predation should be taken with caution, ashsg a conduct where there is also
agreement that should not be prohibited unles$ottime of competition that may replace it

is fully understood.

126 See Timothy P. Roth, ‘Predation, Cost-Based TastsPredatory Intent’ (1995) 5 Journal
of Legal Economics 35, p. 35a-35b (stating thaeehrecurring themes are still being
discussed by the literature on predation: 1. Th@n®f predatory pricing, 2. the reliance
on A-T's cost based test and; 3. The Courts’ failir take into account the industrial
organization literature); James C. Miller Il anduP Pautler, ‘Predation: The Changing
View in Economics and the Law’ (1985) 28 JournalLaiv and Economics 495, p. 495
(Stating that predation is among the most diffiquibblems in economics and the law,
since it is one of those specific business prastibat may undermine competition or be
itself a part of the competitive process). Philippeda and Herbert Hovenkanmfmtitrust
Law: an Analysis of Antitrust Principles and thdipplication (3rd edn, Aspen 2006),
§7.23a (holding that there’s been a relative failier delineate appropriate rules due to an
“exacerbated fear” that dominant undertakings wilé predation as a means to exclude
rivals).

127 See Edlin, ‘Above Cost Predatory Pricing’, p. 5t&ting that price predation is achieved
when firm charges abnormally low prices to drivecbasten rivals from the market but
those low prices are not the result of competitionthe merit but temporary until the
rivals exit).
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undertakings. Finally, the chapter also shows Hoevproposed does not regularly
fit in Latin American emerging economies currenatgtes and proposes a

regulatory reform in order to apply this proposal.

In Chapter E concluding remarks are presented plingose of this section
is to return to the considerations made in the iptess chapters regarding
dominance, excessive pricing, and price predatioshibw how it is possible to
design a coherent body of substantive rules usiagyuiding principle presnted in
Chapter A, aiming policy at enhancing economic dlowhile protecting the

process of competition.

This section comprises two sections: the first isactexamines the
definition of dominance aimed at achieving growtitl;athe second section shows
how the abusive pricing standards are suitable thi¢hguiding principle and the

way the rules proposed interact.
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A. GROWTH AS THE GUIDING PRINCIPLE FOR
COMPETITION LAW AND POLICY DESIGN IN LATIN

AMERICAN EMERGING ECONOMIES

1. Introduction

In this chapter a guiding principle for the desajrcompetition law and policy for
Latin American emerging economies will be proposEadis guiding principle is
set to be used as a lighthouse to indicate the thaith among the large set of
competition law and policy standards, Latin Amenieamerging economies policy

makers should choose.

In order to achieve that aim, first, the goals omgpetition law, as they
currently stand in the literature, will be descdbend will be discussed. For that,
first it will be shown that the protection of contitien, for emerging economies,
only makes sense if for ‘competition’ it is meahe tprocess of competition and
not the model of perfect competition. Second, ttenstream approaches to the
goals of competition law, with special emphasidlmgoals of competition law in
unilateral conduct legislation, will be describé&dnally, a case will be made for
why a different approach to the selection of contipet law standards is justified
in emerging economies, concluding that, at leastLfitin American emerging
economies, economic growth should be the guidirigcimle for competition

policy design.
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It must be stated that whether particular econoniicumstances and
particular economic policy goals should matter omeetition law and policy
design is not a new question. During the past decpdrt of the literature has
shown the importance of market and economic strad¢tudesign, implement, and
evaluate competition law and policy. Gal, for ex#&mpargues that small
[developed] economies, which are characterizednbglisnumbers of population
size and population density, require speciallyotail competition policies, stating
that this is justified by the pervasive presenceczle economies and high entry
barriers'?® De Leon, referring specifically to the Latin Amzan case, states that
such economies lack policy identity and that sudéniity disorder is driven,
among other, by the incomplete deregulation prooé#isese economies that calls
for a new policy and institutional desigff.Similarly, other authors have proposed
that developing economies, because of their pdaticaircumstances, should
determine and tailor competition law according Heitt particular characteristics

and goalg® None of these authors, however, has taken intoumtahe fact that

competition policy may be also driven by wider emmic policy aims that may

128 Gal,Competition Policy for Small Market Economi@sguing for the need for a specially

tailored competition policy for small economies)e DRedn,Latin American Competition
Law and Policy: a Policy in Search of Identity. 514 (explaining why Latin America
economies lack policy identity and what the poktywuld strive for).

129 De LednAn Institutional Assessment of Antitrust PolicyeTlatin American Experience

(Stating that consumer welfare—orientated poligmslemented in Latin America do not
promote market goals because of the state’s exeesgerventionism in antitrust policy);
De Leon,Latin American Competition Law and Policy: a PolicySearch of Identityp.
514 (explaining why Latin American economies lackiqy identity and why the policy
should strive for efficiency and no other goals).

130 See Rajan Dhanjee, ‘The Tailoring of CompetitRalicy to Caribbean Circumstances:

Some Suggestions’ (2004) 9 Caribbean Dialogue 2@te Kand Niels, ‘Mexico's
Competition Law: North American Origins, Europeamadice’ in ; Fox, ‘In Search of a
Competition Law Fit for Developing Countries’; HannUllrich, ‘International
Harmonisation of Competition Law: Making Diversity Workable Concept’ in Hanns
Ullrich, Wolfgang Fikentscher and Ulrich Immengal$® Comparative Competition Law
: Approaching an International System of Antitruatv (1. Aufl. edn, Nomos 1998).
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also help to shape a better and more coherentligrdesf competition law

institutions.

What it is important for this chapter is that Iathmerican emerging
economies lack a particular general path in thempetition law and policy, and
the literature has not proposed a guding principléne with such patt*! This
Chapter proposes a solution to that problem byndgf single guiding principle
for law and policy design, that may grant coheretmethe policy of these

emerging economies.

2. The Goals of Competition Law and Policy

In this section, the mainstream approaches to comgpelaw and policy goals

will be described. First, the object of the law Iwlle defined (i.e., what is

competition?), in order to show that, for emergiegonomies, the object of
competition law should be the protection of thecpss of competition. Then, the
goals of competition law and policy in the mainatreliterature and case law will
be examined to give a full account of conventiadhalught regarding the goals of
competition law, and to conclude that, leaving @slte problem of re-distribution
of wealth trough competition law? Finally, the goals of competition law in Latin

American emerging economies will be described.

131 See De Le6n |, Latin American Competition Law d&wdicy: a Policy in Search of

Identity (Kluwer Law International 2001).

182 See Kaplow L, ‘On the Choice of Welfare StandandSompetition Law’ in ASCOLA
(ed), The Goals of Competition Law, Fifth ASCOLA@erence (ASCOLA 2010), p. 13.
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) What is ‘Competition’ for Competition Law and Policy

Before determining what the goals of the law areiili be defined what the law is
protecting. What is competition? For competitiow lgurposes, suprisingly, there
is still no consensus in the literature regardiftgpixcompetition mears® Bork,
for example, asserts that the literature has nioaryeved at a definitive conclusion
or satisfactory definition of competitidi? Similarly, Vickers found that
competition is a concept ‘that has taken a numbenterpretations and meanings,
many of them vagué>® However, most authors claim that there are onlg tw
concepts of competitiofi° Despite this assertion may be misleaditigas the
history of the economic doctrines shows that ecastsnmave found many ways to
define what competition is in economic terms, fog purpose of competition law
and policy, two concepts of competition are redulaonsidered: competition as

an ideal state and competition as a process.

(1) Competition as a State

133 Stuke, ‘Reconsidering...’, pp. 4—10.

134 Bork, The Antitrust Paradox: a Policy at War with Itsedf 61.

135 John Vickers, ‘Concepts of Competition’ [1995] @%ford Economic Papers 1, p. 3.

136 See Stuke, ‘Reconsidering...’, pp. 410 (statingt competition law and competition

scholars have focused solely on static competitather than dynamic competition);
Bakhoum, ‘Reconsidering...’, p. 1 (stating that eleping economies should focus on
dynamic competition rather than static perfect cetitiopn models).

187 Vickers, ‘Concepts...", p. 7 (stating that thencept of perfect competition departs from

the concept of competition as rivalry).
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As shown by the literature, the competitive marp@tfect equilibrium model was
developed basically by Walrd8 and Arrow-Debrew*® and McKenzie“° a more
recent approach was defined by Mas-CdféllA rough description of this model
is that a competitive economy has an unlimited nemab markets for all goods in
the economy and, in all such markets, a large nunabeprofit maximizer
producer$® and utility maximizer consuméf§ act as price takers—because
prices are unaffected by their own actions—andh@&tmarkets prices, production
and consumption clear themselV&sSimilarly, there is a partial equilibrium for
each of the markets when there are homogeneousgived entry and exit, and
complete and perfect information, and its welfavsasequences imply that no one

would be better off unless someone is made wors&f

Having the latter model in mind, competition pglicould be designed to
achieve the welfare and competitive outcomes higbdid in the perfect

competition model. If the markets depart from sackescription, intervention,

138 See Leon Walrag€lements of pure economics, or, the theory of $eeéalth (Rutledge

2003).

139 See Kenneth Arrow and G. Debreu, ‘Existence ofEauilibrium for a Competitive

Economy’ (1954) 22 Econometrica 265.

140 See L. W. McKenzie, ‘On the Existence of GeneEajuilibrium for a Competitive

Market’ (1959) 27 Econometrica 54.
141 See Andreu Mas-Colellhe Theory of General Economic Equilibrium: a Disfetiable
Approach(Cambridge University Press 1990).
142 The competitive equilibrium model assumes thatdpcers maximize profits. See Mas-
Colell, Whinston and GreeMicroeconomic Theorypp. 135-143, 314.

143 Ibid., pp. 50-57, 314.
1a4 Ibid., p. 314.

145 See A. MarshalPrinciples of EconomicgMacMillan 1920) cited by Mas-Colell,

Whinston and Greemlicroeconomic Theoryp. 343.
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either behavioural or structural, is justified toagantee the ideal model of

competition, where producers and consumers ackians no effects on pricing.

In conclusion, this concept of competition depaitsm the perfect
competition model to arrive at a state or situat@ampetition is therefore a state
of affairs regarding the interaction between constsnand producers in which no

one has the power or knowledge to set prices fmmaogeneous good.

(2) Competition as a Process

The notion of competition as a state of perfectildyium gave birth to a large
amount of literature criticizing the real meanirfgcompetition. Probably Hayéf
gave the soundest criticism and rebuilt the conoépgbmpetition as a process of
rivalry [and discovery}*’ As Hayek said, ‘...if the state of affairs assurbgahe
theory of perfect competition ever existed, it wbabt only deprive of their scope
all the activities which the verb "to compete” ddses but would make them

virtually impossible*®

Vickers, for example, contrasting with the Neosleal concept of
competition as a situation, considered competitmrbe ‘a rivalrous behaviour

with respect to prices and other variables in aldvaharacterized by flux,

146 See F. A. Hayek, ‘The Meaning of Competition’RnA. Hayek (ed))ndividualism and

Economic Orde(The University of Chicago Press 1949).
147 Ibid., p. 99.
148 lbid., p. 92.
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uncertainty, and disequilibriuni*® This approach to competition as a process or
a dynamic process leads competition policy in &dkht direction. It considers
that intervention is justified if the process ofairy or competition is being limited
or if the particular market requires competition more competition. Then,
intervention is required in this process if theseneed of ‘greater freedom of
rivals’, ‘an increase in the number of rivals’, ‘avdependent behaviour between
rivals’.**® Thus, competition is a process where the behawbwagents plays a

crucial role.

In summary, the literature has regularly idendifietwo concepts of
competition that are aimed at the protection ofideal’ situation or the protection
of the process of rivalry. In a subsequent sectionill be shown that, having
regard to Latin American emerging economies, tloégation of the process seems

to be a reasonable concept and aim of competiaos.|

i) The Economic Goals of Competition Law: Between Comsner and

Social Welfare

In this section, the traditional goals of comeptitiaw will be explained in order
to highlight the multiple options that emerging eomies have had when
determining the goals of their competition law gradicy. In fact, similar to the

guestion regarding the meaning of competition, ensas is also lacking in terms

of the goals of competition law. As in the concepfscompetition, it may be

149 Vickers, ‘Concepts...", p. 7.

150 bid., p. 3.
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misleading to claim that there is one or a paigadls of competitiod>* However,
recent competition law and policy literature on Igdaave defined two different
but closely related goals: the achievement of cowsuwelfare and the
achievement of social or total welfare. Both, reigss the approach, are different

conceptions of the same economic concept of effigie

These goals have an economic background and ngearBefore
continuing, a few words are warranted on the usecohomics to determine the
goals of antitrust and competition law and policythe past decades, competition
law has used economic grounds and theories toagingetition law and policy a
single aim: to make competition authorities’ andligyanakers’ decisions
predictable. Current competition law is based amemic grounds, because of the
law’s pretention of certainty and legal securityhieh other methodologies may

not grant:>®

151 See BoutersgZompetition and Integration: What Goals Count? EEGmpetition Law

and Goals of Industrial, Monetary, and Cultural Ryl (Kluwer 1994) GalCompetition
Policy for Small Market Economidswnley,Article 81 EC and Public PoliciBakhoum,
‘Reconsidering...” in George L. Priest, ‘AdvanciAgtitrust Law to Promote Innovation
and Economic Growth’ in Kaufmann Task Force on Uawovation and Growth (ed),
Rules for Growth: Promoting Innovation and Growthrdugh Legal Reforn{Ewing
Marion Kaufman Foundation 2011) Stuke, ‘Reconsittgri’ in Dhanjee, ‘The Tailoring
of Competition Policy to Caribbean Circumstancesm8 Suggestions’ Elzinga, ‘The
Goals of Antitrust: Other Than Competition and &#fncy, What Else Counts?’ (1977)
125 U Pa L Rev 1191 Schwartz, ‘Justice and Othem-BHoonomic Goals of Antitrust’
(1979) 127 U Pa L Rev 1076; Pefia, ‘Competition dkdi in Latin America post
Washington consensus’ in.

152 See Bishop and WalkeéFhe Economics of EC Competition Law : Concepts Jidatfon

and Measuremeng2-017.

153 HovenkampFederal Antitrust Policy: the Law of Competitioncgits Practice p. 71b.
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Several authors have made a good case for thefus®h, economic and
noneconomic goals in competition law and pofitdMost authors consider values
such as efficiency, promotion of equality, employmehe protection of small-
and medium-sized enterprises, the environmentpomatisecurity and defence,
industrial policy, and others as the range of paesgoals of competition law.
However, for example, Hovenkamp concludes thatoifrts were to be guided by
multiple goals, conflicting policies must be latealanced> Furthermore, if
competition law is intended to be a coherent boflyaw, rules for balancing
conflicting interest should also be cl&4rand, for such purpose, would probably

best be based on economic rules, such as efficiencyst—benefit analysts’

Now, having briefly stated why the achievement itiiex economic goals
such as efficiency is justified, now description sufcial welfare and consumer
welfare as goals of competition law, will be presenin order to provide grounds
to the discussion regarding the most apporpriatd gb competition policy for

emerging economies.

(1) Social Welfare

Some recent literarture has considered that saaHhre should be considered the

sole goal of competition law and policy, as it pas, indiferently, the society as a

154 See TownleyArticle 81 EC and Public Policy Schwartz, ‘Justice and Other Non-

Economic Goals of Antitrust’.

155 HovenkampFederal Antitrust Policy: the Law of Competitioncgits Practice p. 71b.

156 See TownleyArticle 81 EC and Public Policgshowing a set of principles to be used for

balancing competition law goals with other publaipy goals).

157 HovenkampFederal Antitrust Policy: the Law of Competitioncgits Practice p. 71b.
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whole!®® Indeed, social welfare or allocative efficiencyers to ‘the welfare of

society as a wholé®® This concept departs from the perfect competitel, in

which prices and marginal costs are equal, andefiwer the market is in
equilibrium. According to the allocative efficien@y social welfare standard, if
consumers are willing to pay more for a good oviserthan the marginal costs of
production, then the state or situation is betteernvmore units of the good or
service are produced at the price consumers aidengvilo pay. Similarly, if

consumers are willing to pay less for a good oviserthan the marginal costs of
production, then the state or situation is bettkenvless units of the good or
service are produced at the price consumers alagvib pay. Only when prices
are equal to the marginal costs of a particulardgoo service is there social

welfarel®®

Allocative inefficiency comes from the state whegneces are different
from marginal costs, such as in the case of moryopoking (explained in
Chapter C). Social welfare comes from the addibbrconsumer and producer
surplus. Consumer surplus refers to the differdreteveen the buyers’ maximum
price for a certain good or service and the priagebs actually pay’* Also, the
perfect competition model tends to minimize cogtsha competitive price. The

difference between total revenue at the competifwiee and the sum of

158 See for example Kaplow L and ShavEkirness v WelfaréHarvard University Press

2005); Kaplow L, ‘On the Choice of Welfare Standand Competition Law’ in ASCOLA
(ed), The Goals of Competition Law, Fifth ASCOLA@erence (ASCOLA 2010)

159 HovenkampFederal Antitrust Policy: the Law of Competitioncgits Practice p. 75a.

160 Bishop and WalkefThe Economics of EC Competition Law : Concepts Jiéaon and

Measurement82-015; 2-016.

161 Mas-Colell, Whinston and Greemlicroeconomic Theory pp. 50-57; Hovenkamp,

Federal Antitrust Policy: the Law of Competitiondhits Practice §1.1.
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producers’ costs represents the producers’ sutpfughe addition of both

consumers’ and producers’ welfare determines soa#hre.

(2) Consumer Welfare

Competition law and policy is most commonly expéadras a system to indirectly
protect the interest of consumers; by protectinghpetition, the interests of
consumers are also protected. Consumer welfargtated above, is equivalent to

consumer surplu&?

The perfect competition model tends to maximizestimplus of consumers
or consumers’ welfar®* The consumer welfare standard, instead of maximizi
social welfare (the sum of consumers’ and producstsplus), considers
outcomes that maximize consumer surplus to be thieling principle of

competition policy.

Both U.S. and European authorities have advodatedonsumer welfare
as the goal of competition law enforcement. The{3} has stated that it is the
goal of antitrust laws to prohibit practices thepdve consumers of the benefits of

competition:

Most States have antitrust laws... Essentiallysehkaws prohibit
business practices that unreasonably deprive casrsumof the

162 HovenkampFederal Antitrust Policy: the Law of Competitiondaits Practice p. 5b.

163 Mas-Colell, Whinston and Greemicroeconomic Theory pp. 50-57; Hovenkamp,
Federal Antitrust Policy: the Law of Competitiondaits Practice §1.1.

164 HovenkampFederal Antitrust Policy: the Law of Competitioncgits Practice p. 5b.

71



benefits of competition, resulting in higher pricés inferior
products and services... Free and open competibenefits
consumers by ensuring lower prices and new anerbetoducts...
Consumers benefit from competition through loweicgs and
better products and servicts.
As stated by the former Deputy Assistant AttornayAntitrust, Christine Varney,
unilateral conduct case law has also shown a meterfor consumer welfare and
the protection of consumers through competition.&wror example, irBrooke
Group'®’, the Court's opinion regarding price predation wemt, unless

recoupment is feasible, ‘predatory pricing produlosger aggregate prices in the

market, and consumer welfare is enhanc¢&n addition, the Court said:

[w]e were particularly wary of allowing recoveryrf@above-cost
price cutting because allowing such claims couldrversely,
‘chil[l] legitimate price cutting’, which directly benefits
consumers:

Thus, the Court considered that allowing plainttisrecover for above-cost price

cutting may deprive ‘consumers of the benefitsavidr prices’, which ‘does not

constitute sound antitrust poli¢y®, making it clear that consumer welfare is what

165 U.S. Department of Justicantitrust Enforcement and the ConsunfeS-DOJ 1996), p.

1b.
166 In fact, the recent bilateral Free Trade Agreemesigned by the US with other
governments have included clauses that indicaté tima parties will consider the
competition legislation to be aimed at the protacif consumers’ welfare. S&ES-Peru
Trade Promotion Agreement (April 12, 2006, Februan2009), article, 13.2.JJS-Chile
Free Trade Agreemerfune 30, 2007, entered into force January 1, R@0tcle 16.1.;
US-Colombia Free Trade Agreemeg@une 30, 2007, entered into force March, 2012),
article 13.1,US-Korea Free Trade Agreemefidune 30, 2007, entered into force march
15, 2012), article 16.1.

167 SeeBrooke Group Ltd. v. Brown & Williamson Tobacco @09 U.S. 209 (1993).
168 lbid., p. 224.
169 lbid., p. 224.

170 lbid., p. 224.
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matters in such cases. Similarly,Weyerhaeuser Co. v. Ross-Simmons Hardwood

Lumber Co-™%, the U.S. Court considered that, in the case ofgicesl bidding,

such behaviour,

presents less of a direct threat of consumer h&an predatory
pricing. A predatory-pricing scheme ultimately amhes success by
charging higher prices to consumers. By contraspredatory-
bidding scheme could succeed with little or no @ffen consumer
prices because a predatory bidder does not nettgsszly on
raising prices in the output market to recoupdtsks.”

The EU case law, however, has not been specifid@gmed to protect consumer

welfare directly but indirectly. In fact, in somases, the European Courts have

been reluctant to state consumer welfare as the goal of competition law

enforcement’® For example, ifFrance Télécomthe Court stated that the statute

prohibits not only behaviour that is detrimentalcinsumers but also behaviour

that is detrimental to the competitive procEds.

However, EC competition authorities have followedansumer welfare

standard or at least have found competition lawigligg principle in achieving

consumer welfare. For example, referring to thee aafsefficiencies in abuse of

171

172

173

174

Weyerhaeuser Co. v. Ross-Simmons Hardwood Lumbgein€q8IV.b.
Ibid., §IV.b.

See Pinar Akman, ““Consumer Welfare” and ArtiBREC: Practice and Rhetoric’ (2009)
32 World Competition 71 (Showing there is a larggckpancy between EC policy and
case law regarding consumer welfare and the goabdmpetition law).

CJEU France Télécong105. The Court stated: ‘... since Article 82 Ers not only to
practices which may cause damage to consumerstligirbat also to those which are
detrimental to them through their impact on an @ff® competition structure..., an
undertaking which holds a dominant position hapecl responsibility not to allow its
behaviour to impair genuine undistorted competitarthe common market'.
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dominance cases, the EC's Guidance in Articl¥°8xplicitly recognized that
consumers should not be harmed, even in cases whermant firms show there
are efficiencies from their unilateral behavid(ft.The Guidance considers that
‘the likely efficiencies brought about by the cootloutweigh any likely negative
effects on competition and consumer welfare inafiected markets'!’” showing
the special interest that the European Commissiamtg to the protection of

consumers’ interests in competition law.

In fact, according to the Commission’s statemegfigrring to the case of

abuse of dominance:

The main principles of the effects-based approachrticle 82 are
the following: Fair and undistorted competitiontie best way to
make markets work better for the benefit of EU bess and
consumers... The focus of the Commission's enfogoérpolicy
should be on protecting consumers, on protectimgptocess of
competition and not on protecting individual conijoes.*’®

In summary, the achievement of efficiency, eitlmeits consumer or social welfare

versions, is regularly seen as the ultimate goabafipetition policy.

17 See European Commission, ‘Guidance on the ConwonissEnforcement Priorities in

Applying Article 82 of the EC Treaty to Abusive Husionary Conduct by Dominant
Undertakings’ (2009) C 45 Official Journal.

176 lbid., §29: See Christine Varneystriving for the Optimal Balance in Antitrust

Enforcement: Single-Firm Conduct, Antitrust Remgdand Procedural FairnesgU.S.
Department of Justice 2009), p. 7.

ok European Commission, ‘Guidance on the Commissidenforcement Priorities in

Applying Article 82 of the EC Treaty to Abusive Husionary Conduct by Dominant
Undertakings’, 830.

178 European Commission, ‘Antitrust: Consumer Welfate Heart of Commission Fight

Against Abuses by Dominant Undertakings’Eu¢opean Commission 2008)
<http://europa.eu/rapid/pressReleasesAction.dorgnede=1P/08/1877&format=HTML&a
ged=0&Ilanguage=EN&guiLanguage=en> accessed 11treda2012.
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Having explained the most common economic goalsarhpetition law and
policy, either in enforcement and the literatuneg &inding that both are based on
the concept of economic efficiency, in the follogrisection it will be explored
what are the statutory goals of competition lawircef by Latin American
emerging economies, in order to show what has bleéned by legislators and

enforcement authorities, and later determine wihidtrey are justified.

i) The Goals of Competition Law in Latin American

Emerging Economies

Latin American emerging economies have defined regvetatutory goals of
competition law. Ranging from attaining social veef to the protection of the
social role of property, statutory competition laamd policy goals in Latin
American economies have sought to achieve a laeg@fseconomic and non-
economic public policy objectives. However, mosttgtes in Latin America have
considered it more important to protect the ‘preceScompetition’ than an ideal

state of competition.

Regarding the case of particular efficiency godlss is consumer,
producer or social welfare, it is important to Hight that competition authorities
have not used in a consistent or coherent way stiatutory goals in their

enforcement practice. For example, in the cas®abbwelfare, only Argentina’s
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statute defines the attainment of ‘general econdntierest’ as an objectivVé’
Such language in the Argentinean Competition A& baen interpreted as the
total welfare standarf’ Several decisions of the Argentinean Competition
authority have considered that the concept of géremonomic interest may also
be assimilated to social welfaf¥. For example, inmpsat® the Argentinean
authority decided that not only the restrictionctmnpetition must be proven, but
also the restriction to the ‘general economic ed€r because ‘there are
anticompetitive conducts that may not engendercamahor potential damage to

the general economic intere&t®

In YPF, the Argentinean authority defined social welfasethe standard to

evaluate the concept of general economic intefést.authority stated that:

As explained above, the concept of harm to the rgérEonomic
interest, understood as economic efficiency, refess those
circumstances in which the abusive or anti-comipetitaction
carried out results in less quantities commeraaizhan the
equivalent to the equilibrium in competitive mark€his reduction
of the marketed quantity implies that there is uheclin
consumption that generate a positive net socialevgprice minus

179 Ley 25156, Article 1.

180 OECD, Competition Law and Policy in Argentina: A Peer Rew (OECD Country
Studies, 2006), p. 10. The report states: ‘[o]tf@ctors such as producer welfare
“fairness” and economic growth are said not to bmary objectives of the competition
law, although economic benefits such as these laeintevitable results of efficiency
enhancements brought about by the application @fctnsumer welfare standard.” The
Supreme Court of Justice’s case law has assimitatteneral economic interest’ to the
‘general economic welfare in a market'. Ske Gas y otros v. AGIP Argentina S.A.
Fallo del 23 de Noviembre de 1993 Supreme CoudgAtina.

181 SeeAutogas S.A.L.C. v. YPF S.A. y YPF Gas SAVIABUE v Airlines; Impsat v
Telefénica de Argentina S.A et. al..

182 Impsat v Telefénica de Argentina S.A et. al.

183 Ibid., §66, §161; SeA. Gas y otros v. AGIP Argentina S(the Argentinean Supreme
Court held that, the damage to the general economgest, according to the language of
the Law, could be not only actual but potential).
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cost), reason why social welfare decreases. At#énmee time, there
is a monetary transfer from consumers to produrs.

Chilean competition law Statute is much more exjpéibout its goals. According

to article 1 of Decree-Law 1 of 2004, the goal ofnpetition legislation is ‘to

promote and defend free competition in the mark&®sThis goal was clearly

stated by the Chilean Competition TribunaOomasa®® stating that:

It is not an objective of the rules of free competi to protect only
a determined economic agent, even if it has belntalbe affected
by such behaviour, but it must protect free contipetiand markets
rivalry, regardless of who can be benefited or teatiy this'®’

The peer review conducted by the OECD on Chilgjsme showed that:

Chile’s government regards the principal goal sf dbmpetition
law as being to promote economic efficiency, whk expectation
that in the long run this maximises consumer welfaihe law does
not express this goal, though, nor indeed otffer.

Case law, however, has not been helpful to idemtié/welfare standard followed

by the Chilean Tribunal or the Supreme Court irhsteses.

184

185

186

187

188

Autogas S.A.LC. v. YPF S.A. y YPF Gas SA.170; SeeAVIABUE v Airlines
§VI11.104-VI1.105;

Decreto Ley 1 de 2004, 2004, (Diario Oficial,il€h Article 1.
Comercial y Agricola S.A. v Cooperativa Agricoladriera Elqui Ltda..
Ibid., 844.

OECD,Competition Law and Policy in Chile: Accession ReMiOECD Country Studies,
2010), p. 24. In some unfair competition casestgotion of consumer interests is found
to be the goal of the law. However, the Tribunatd$ considering competition law issues
but trademark violations that have an effect on petitive fairness. SeEarmacéuticas
Knop Limitada v Farmacias Ahumada SSentencia 24 de 2005 Tribunal de Defensa de
la Libre Competencia, Chile.

7



On the other hand, consumer welfare has been athobbdy most of the
authorities. Peruvian competition law is the mogtlieit about the protection of
consumer welfare as the single goal of competithon The statute defines as its
goal the elimination of anticompetitive practicegtant consumers the benefits of

entrepreneurial growt® The Statute states that:

This Act prohibits and punishes anti-competitivenact in order
to promote economic efficiency in the markets fa well-being of
consumers??°

The goals of the statute are clear. As stated byQRCD, in reference to Law

25868, 1992:

The Atrticle’s references to free competition andstomer benefits,
together with the absence of any non-efficiencylgomake this
provision a remarkably clear statement of intent pmote
economic efficiency. This unusual lack of ambigumay result
from the law’s being a Presidential decree rathan tthe product of
the kind of compromise that legislators often firetessary®*

In fact, references to consumer welfare exist iheptparts of the law. For

example, article 3 of the Law 25868, 1992, banrmtbuct ‘related to economic

activity that constitutes an abuse of dominancthat restrains free competition in
a manner that injures the general economic welfdite new statute required that
192

the harm to consumer welfare be proven in any oéselative prohibitions’.

In cases of ‘relative prohibitions’, to verify thexistence of the anticompetitive

189 Decreto Ley 25868,
190 Ibid., Article 1.

101 OECD, Competition Law and Policy in Peru: An OECD Peewnige (OECD Country
Studies, 2004), pp. 18-19.

192 Relative prohibitions are those not consideretliany.
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action, the competition authority must prove thesixce of the conduct and that

it has, or could have, negative effects on comipetiaind consumer welfafé®

Finally, this goal has been affirmed by the PeanviTribunal in the
Asociacion de Fondos de Pensiomasses, in which the Commission and the
Tribunal studied an abuse against the ‘interestasfsumers’ and construed the

Peruvian Statute stating:

What was indicated in the previous paragraph ortlesTribunal
to remember the purpose pursued by the State'sitdmmal duty
to facilitate and monitor free competition, which,the end and in
the light of the ‘special duty of protection’ ofettState, is no other
than ensuring the largest well-being of consumérs.

Brazilian law has defined a group of goals of cotitipa law in article 1
of the Law 8884 of 1994, stating that, followingethonstitutional provisions.
the law ‘sets out antitrust measures in keepindp sitch constitutional principles
as free enterprise and free competition, the saolkd of property, consumer
protection, and restraint of abuses of economicgrott?® The new Law 12559 of
20117 in force in May 2012, reproduces article 1 of taev 8884 of 1994 and

considers those four constitutional values as gollsompetition law. In some

193 Decreto Ley 25868, Atrticle 9.

194 Central Unitaria de Trabajadores del Perd y J.Diganseco v AFP Horizonte, AFP

Integra, AFP Union Vida, Profuturo AFP y Asociacide AFPsp. 23; See alsdcCentral
Unitaria de Trabajadores del Per y J.Dies-Cansed®P Horizonte, AFP Integra, AFP
Unidn Vida, Profuturo AFP y Asociacion de AFPAATC v Consettur Machupicchu
8§30;

195 Articles 170 and 173 of the Brazilian Constitatio
196 Lei 8884, Article 1.

197 Lei 12529, Article 1.
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cases, such a8DE v Santos Brasif® the Competition Tribunal has referred to
consumer welfare, indicating that it is the goaltleé competition law to protect
consumers’ welfare. IADROFAR v. Drogaria Sao Paulo et,&1° the Brazilian

Authority decided that, to find a violation of tls¢atute, damage to consumers’

welfare must be proven in addition to evidencersicampetitive conduct™

Several decisions on price predation have statd th

It is therefore appropriate to define predatorycipg as a
commercial practice held by a firm with market powehich
sacrifices profits of short term with goal of rethgc competition,
and that it can produce the following effects: r@@the welfare of
consumers and maximize the profits of the infringerthe long

term2°*

In addittion, according to the contributions givanthe International Competition

Network2%?

the Brazilian agencies consider that the objeativeompetition law
includes not only the protection of the processahpetition but also the social
role of property and consumer protection. The BiaziTribunal, however, is

keen to affirm that ‘the great majority of its dg@ons are based on a “pro-

198 SDE v Santos Brasil S/A, et. @dministrative Proceeding n°® 08012.007443/1999-17
Conselho Administrativo de Defesa Econémica, Brazil

199 ADROFAR v Drogaria S&o Paulo et. averiguacdo Preliminar No. 08012.012806/2007-
06 Conselho Administrativo de Defesa Econdmicaziira

200 Ibid., p. 120.

201 lbid., p. 3; SeeRefinaria Petroleo de Manginhos et. al. v Petrobidministrative

Proceeding No. 08012.007897/2005-98, CADE, Brazil.

202 International Competition NetworReport on the Objectives of Unilateral Conduct Laws

Assessment of Dominance/Substantial Market Powed, &tate-Created Monopolies
(Unilateral Conduct Working Group, 2007).
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consumer” premise and that it generally “priorifggeconsumer welfare [over]

total welfare” 23

The competition policy objectives of Mexican competh law are set out
explicitly in the Federal Competition Statute. Al#i 2 of the Statute states that the

objective of competition law is:

...to protect the competitive process and free etadccess by

preventing monopolies, monopolistic practices, atiter restraints

of the efficient functioning of markets for goodsdaservice$™*
Case Law has shown that the Mexican competitiohaaity has defined consumer
welfare as the welfare standard in competition €as®r example, IrCFC v.
Aeropuerto de Canc(fi!® the party’s main contention was the unlikely efecf
the abusive conduct on consumer welfare. The MaxiCampetition authority
found that, despite the fact that there was son® &b maximization of
efficiencies, or social welfare, consumer welfa@g be impaired by the barriers
to entry in the airports services mark&t.Similarly, in CFC v Telmeg’’ the
Mexican competition authority found that the Mexicaelecommunications
company was abusing its dominant position by obstrg other agents’ access to

internet services by tying their service of localephony to the internet access

203 Ibid., p. 11.

204 Ley Federal de Competencia, Article 2

205 Comisién Federal de Competencia v. Aeropuerto dac@a, S.A. de C.V. y Servicios

Aeroportuarios del Sureste, S.A. de (Récurso de reconsideracion, Expediente No. RA-
003-2011 Comisién Federal de Competencia, Mexico.

206 Ibid., pp. 121-122.

207 Comision Federal de Competencia v. Grupo de Teleo@raciones Mexicanas S.A. de

C.V.
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service, a market where the Telmex was dominants iimpeding entry and

consequently reducing consumer welfafe.

In the opinion of the Mexican Federal Competiti@Q@mmission, the
competition law’s object is ‘to protect the procedscompetition by eliminating
monopolies, monopolistic practices, and other iEgins to the efficient
functioning of markets?®® This position is also held by the OECD, which eetis
that the Mexican competition law is guided by tiiceency criteria. The OECD

stated that:

Efficiency is the guiding touchstone for the lawjsplication. Other
commonly encountered competition policy concerres sabsumed
in the efficiency-based analysis. For example, géhare no
provisions or doctrines about ‘fairness’ or ‘faionspetition,” nor
about protecting the interests of small enterpriseslimiting

industrial concentration. And although the law #&tpf a program
to develop a more market-oriented economy, the tfakes no
explicit note of the goal of promoting economic gtb. The law’s
underlying rationale contemplates that growth vidllow from

greater competition and efficien&¥f

The International Competition Network states tratcording to the responses
given by Mexico, in unilateral conduct cases, ‘lbefaletermining whether a

unilateral practice is anticompetitive, the authyomust evaluate the efficiency

208 Ibid., §IV.a; 8IV.b.

209 International Competition NetworReport on the Objectives of Unilateral Conduct Laws
Assessment of Dominance/Substantial Market Powet, $tate-Created Monopoliep.
13.

210 OECD, Competition Law and Policy in Mexico: An OECD P&aview(OECD Country
Studies, 2004), p. 11.
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gains demonstrated by the company under investiyand the net effect of the

practice on consumer welfarg®

Colombian competition law has two sets of goalse get defined in the
Constitution and another set defined bythe Stafithe. Constitution stated that the
State must protect the process of competition, ieigl saying that it should
‘impede the obstruction and restriction of econofiierty and prevent or control
any abuse by persons or firms of their dominanttjposin the national market*?
The Constitutional Court has construed that prowisias stating that ‘the
Constitution has elevated free competition as ditgpprinciple for economic

activity to the benefit of consumers and entrepueiaéfreedom.. '3

Similarly, the Constitutional Court has statedt thee goal of competition

law is to promote market efficiency and the intemsonsumers* and held that:

Competition ...through market institutions, offetlse economic
Constitution the opportunity to base itself on thesth a view to

promoting economic efficiency and the welfare ohgamers... the
object protected by the Constitution is the comjeti process
itself, not competitors, whether large or smalleefreconomic
competition is conceived as both an individual tiggnd a

collective right, the purpose of which is to aclaexw state of real,
free and undistorted competition, which will all@ntrepreneurs to
earn profits while generating benefits for the eoner with goods

21 International Competition NetworReport on the Objectives of Unilateral Conduct Laws
Assessment of Dominance/Substantial Market Powet, $tate-Created Monopoliep.
10.

212 Constitucién Politica, 1991, (Diario Oficial, ©ohbia), Article 333.
213 Sentencia T-240 de 19%3nstitutional Court, Colombia.

214 SeeSentencia C-535 de 19€bnstitutional Court, Colombia.
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and services of better quality, greater guarante®s a real and fair

price?'®
This was confirmed by Law 1340 of 2009. Article Blaw 1340 states that
competition law enforcement should only proceedases where the Competition
Authority seeks to achieve free participation om in the market, consumers’
welfare, or economic efficiency. These goals, aghast been shown, define the
achievement of dynamic competition, consumer sstpand social welfare as
goals of competition law, granting the authorite thbility to enforce the statute

using any of these godl¥>

In summary, the competition laws of the Latin Aman emerging
economies studied here have had two distinct gdaks first goal is the protection
of the ‘process of competition’ of the principle tske competition. Either by
constitutional, statutory, or administrative pripleis, competition authorities have
found the goal of competition law to be the pratectof the process of
competition. For example, the Brazilian agenciearatterize their competition
law’s objective as establishing ‘antitrust measuias keeping with such

constitutional principles as free enterprise anemgompetition®’

The second goal, the achievement of consumer reelfeeems to be, in
light of international practices, the most commdandard practiced in Latin

American emerging economies. Only Argentina addpssocial welfare standard

215 Sentencia C-369 de 20@nstitutional Court, Colombia.

216 Act 1340-2009, Article 3.

27 International Competition NetworReport on the Objectives of Unilateral Conduct Laws

Assessment of Dominance/Substantial Market Powet, State-Created Monopoliep.
14.

84



as the single welfare standard, despite the famt mhost of the jurisdictions
studied, such as Brazil, Colombia, and Mexico, sewmprotect through
competition not only consumer welfare. Only Perg ha its single statutory goal
the protection and achievement of efficienciesolelhg the consumer welfare

standard.

Finally, most jurisdictions have defined severaommic and non-
economic public policy goals in their statutes, buth goals are not regularly
taken into account in the region’s enforcement frac For example, Brazil is
aimed at protecting for certain principles, inchglifree competition,” “the social
role of property,” “consumer protection,” and “pate property”, but there are no
cases where such a goal has been definitive fdimiina remedy*® According to
the OECD report, Colombia should, because of ctutighal provisions, also
strive to ‘rationalise the economy in order to ione the quality of life, to
distribute opportunities and the benefits of depalent equitably, to preserve a
healthy environment, to achieve full employment lmiman resources and
harmonious development of the regions’ as suchbaresfits attributed to free
competition by the Colombian Constitutiofl.Both, the case of Brazil and the
case of Colombia, seem to be tough jobs for a catigreauthority with limited

powers and functions.

218 OECD,Brazil - Peer Review of Competition Law and Po([©®ECD Country Studies,
2009), pp. 10-12.

219 OECD,Colombia - Peer Review of Competition Law and Bo{@ECD Country Studies,
2009), pp. 16-17.
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In summary, Latin American emerging economies usat have defined
their competition law system aimed at the protectiof the ‘dynamics of
competition’ and the protection of efficiency, imher in consumer or social
welfare perspective. Both seem to be goals notismmly protected in the region,
as most authorities have followed enforcement statgdthat may impair one or

both goalg?°

3. Economic Growth as Guiding Principle of CompetitionLaw and

Policy for Latin American Emerging Economies

According to the previous section, competition auties in Latin American
emerging economies have defined and have regultlpwed in their
enforcement practice two goals of competition lawd @olicy: the protection of
the dynamics of competition and the protection antievement of efficiency,
either thorugh consumer or social welfare. At fsgght, both seem to be sound
and robust goals for a consistent development afipetition law and policy.
However, as will be shown in the next chapters,inLédmerican emerging
economies policies are not coherent. Most jurisahict follow different efficiency
standards or different concepts of competition g/kihforcing their own statutory
prohibitions. In adition to the lack of clarity tife statutes that will be shown later
on, these erratic enforcement practices have arat#i the consistency of policy
and have not provided policy makers and enforcétts ene single path to provide

soundness to the economy’s competition policy. dmesal cases, following a

220 3ee Chapters B, C and D.
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single standard, such as consumer welfare, is niyt costly and difficult to

administer but also may impair the potentials fooremic growth. The same
could be said about other standards such as swcmbducer welfare, which are
also difficult to administer and, in some ocationgy also impair the potentials

for economic growth.

This section will show why the protection of thgndmics of competition
is the concept of competition that should be ptetcby emerging Latin
American economies. Also, this section will showywthe achievement of social,
consumer or producer welfare or any efficient miestandard may be indifferent
for Latin American emerging economies when thectiee or the rules and policy
design is based on a guiding principle of the poli€hen, this section will
conclude that Latin American emerging economiesulshdesigne and enforce
their competition laws looking to achieve efficieas but guided by a policy
principle. It will also be shown as well that timgnciple should, having regard to
these economies economic characteristics, be edongnowth, this is the

expansion of an economy’s productive capacity.

)] The Protection of the Process of Competition

As shown in Section 2, a rough description of teggxt competition model is that
a competitive economy has an unlimited number ofketa for all goods in the

economy and, in all such markets, there is an ibguim, because the large
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numbers of profit maximizer producérsand utility maximizer consuméf3 act

as price takers (given that prices are unaffectethéir own actions) and, at such
market prices, production and consumption cleamibeket. This market situation
is considered to be the ideal state of a markeguree in such a state, no party can

be better off without the other party being worffe o

Given this state, Bishop explained that followitige consumer or the
social welfare standard is practically the s&fiehecause the maximization of

consumer welfare has as its consequence the matioriof social welfaré®*

But markets subject to antitrust scrutiny in enmegronomies such as the
Latin American are not regularly close to the cofitpe market standard. To
achieve a better outcome, economic theory hasdrelrethe concept of ‘pareto
superiority’. Under pareto superiority, the effieey standards gain a different
role, because the intervention of the authority,leatst in cases of abuse of
dominance, leads to the attempt to restore or t@bksh a competitive market.
When deciding which market structure to prefer taken the market more
competitive, this is closer to the perfect compmtitideal structure; competition
authorities could use standards of behaviour thaintgprevalence to new

situations where there are gains in consumer ssiigriyproducer surplus. Despite

221 The competitive equilibrium model assumes thatdpcers maximize profits. See Mas-

Colell, Whinston and GreeMicroeconomic Theorypp. 135-143, 314.

222 Ibid., pp. 50-57, 314.

223 Bishop and WalkefThe Economics of EC Competition Law : Concepts Jiéaon and

Measurement

224 Ibid., §02-017.
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criticism, most authors view this decision as disttionist?*> The fact is that
having the perfect competition model as an idegtestcompetition authorities of
emerging Latin American economies should have ke t@ecisions with strong
redistributive effects in the short term in orderachieve such a market structure.

Those decisions are highly complex and likely toegate multiple errors.

Emerging economies’ markets are regularly very ffam the perfect
competition situation. As shown in the first chaptaost emerging economies are
highly concentrated economies with low intensitésompetition??® Their point
of departure to arrive at a competitive market wadtuire that the competition
authorities make a strong effort to achieve efficies that improve their actual
situation to reach superior states. In additiors gerfect world is only attainable
in the very long term. It is very unlikely that,ing a tool such as competition law
enforcement, a market with a dominant undertakingcomes perfectly
competitive?’” That is why it is probably a wiser decision forlipp makers to
focus competition authorities resources on the eotain of the dynamics of
competition and to provide incentives for the extise of rivalry rather than trying
to achieve an unrealistic ideal state or situatidayek was very clear on this

point, stating that ‘we should worry much less dbatiether competition in a

given case is perfect and worry much more whetieetis competition at aff?®

22 See TownleyArticle 81 EC and Public Policy

226 See World Economic Foruriihe Global Competitiveness Report 2011-2012

221 See Bakhoum, ‘Reconsidering...’

228 Hayek, ‘The Meaning of Competition’, p. 105.
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The protection of the process of competition is ordly a better goal than
achieving perfect competition but is a more adntiaide goal for emerging
economies. It is a better goal, because it is bBHgitooking at the protection of
the process of rivalry in the market, making itieado detect practices or
behaviours that could restrict such process withautying about the effects of a
certain practice on consumers’ welfare. As statgdHayek, the ‘purpose of a
competitive order is to make competition work; thaft so-called “ordered

competition”, almost always to restrict the effeetiess of competitiorf2°

1)) Competition Law and Policy Standards

Having stated that emerging market economies ghawalrry less about
perfect competition and more about the procesowipetition and its effects, the
guestion becomes whether these authorities shaafdrpconsumer welfare over
producer or social welfare, or should social welfae the policy goal in emerging

economies.

Lets start having in mind that all standards havéistributive effect. In
fact, economic theory shows that in equilibriumréhis a distributive indifference
in the social welfare standard, because once efitgi is achieved, both

producers’ profits and consumers’ utility is maxaed. This makes preferring one

229

F. A. Hayek, ‘Free Enterprise and the Competit@eder in F. A. Hayek (ed),
Individualism and Economic Ord€The University of Chicago Press 1949), p. 111.

90



or the other irrelevant, because in the long tehma,best possible scenario leads

both producers and consumers to maximize.

In non-equilibrium situations, the authorities baw decide who, in the
short term, will be made better off by a standdmlwnley, for example, showed
that regardless of which standard is used, theetlstandards (i.e., consumer
welfare, producer welfare, and total welfare) heigtributive effect$>° Similarly,
Bishop and Walker showed that it makes no diffeeamhich standard is followed,
because they all lead to the same long-term outédhiderefore, choosing either
consumer or producer welfare is a redistributiveigsien in which the competition

authority grants a certain property right on eithezup.

Then, for example, if a certain pareto superiorisiec may produce a
consumer surplus of 10 and producer surplus of,r@nd an alternative decision
would grant a consumer surplus of 11 and a prodwsceplus of 13, then
privileging consumer welfare over producer or sbai@lfare would destroy value
even for consumers. Similarly, if a certain parstiperior decision may grant a
consumer surplus of five and producer surplus ofesge and an alternative
decision would grant a consumer surplus of sevehaaproducer surplus of six,
then privileging producer welfare over consumesacial welfare would destroy
value even for producers. In both cases, socidlanefgrants the larger surplus to

the society regardless of which group is privileged

230 See TownleyArticle 81 EC and Public Poligyp. 19.

231 Bishop and WalkerThe Economics of EC Competition Law : Concepts Jiéatfpn and

Measurement§02-017.
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Similarly, if a certain non—pareto superior demisimay produce a
consumer surplus of -1 and producer surplus of,rand an alternative decision
would grant a consumer surplus of one and a pradsogplus of five, then
privileging consumer welfare over producer or sbai@lfare would destroy value
for the society. Similarly, if a certain non—paretioperior decision may grant a
consumer surplus of seven and a producer surplus3,obnd an alternative
decision would grant a consumer surplus of one amidoducer surplus of two,
then privileging producer welfare over consumesacial welfare would destroy
value even for the society. In both cases, priviggsocial welfare grants the

larger surplus for the society, regardless of wigiaddup is privileged.

Thus, if pareto superior and non—pareto superilocaions to social
welfare grant gains to the whole economy, then emsibn should be made based
on any standard other than social welfare, beceegardless of who wins and

who loses, the society is better off.

In summary, this section shows that from the pointiew of efficiency,
whatever standard is chosen, it complies with tteengse of being indiferent for
competition policy purposes, since all standardé$ gvant gains to society as a
whole or to certain groups of society. It is alsmwn that social welfare might

provide larger wins to society in certain situagoif

232 See Kaplow L, ‘On the Choice of Welfare Standard€ompetition Law’ in The Goals of

Competition Law (Edward Elgar 2012).
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iii) Economic Growth as the Guiding Principle for Compeition Law

and Policy Design

Perfect competition and the concepts of efficiemeye explained in the previous
sections of this chapter. The question in thisiseas whether economic growth
should be considered the policy’s guiding princifde Latin American emerging

economies.

First, as has been highlighted, efficiency igpuiblic policy, a very flexible
term. Despite its technical meaning, it is oftersdzhon political considerations

that seem to put the balance in favour of consunter$lovenkamp stated:

Antitrust analysts commonly use a substitute, tleensumer
welfare’ principle. Many people who probably bekewvthat
maximizing allocative efficiency should be the eisive goal of
antitrust,statethat the goal of antitrust should be to maximize t
welfare of consumers. Spoken is such terms, thé ggamds very
attractive and certainly less technicaf®..
However, is efficiency, or partial equilibrium efiency, the only economic goal
taken into account in competition law and policysida? In regard to emerging
economies’ economic goals and aggregate concemtrdévels that lead to
‘imperfect’ market structures, competition law apdlicy goals in emerging
economies should not be based on the selectiorsivigde achievement of partial

equilibrium efficiency but on the use of a guidipgnciples aimed at achieving

sustained economic growth. Hovenkamp stated that:

233 HovenkampFederal Antitrust Policy: the Law of Competitioncgits Practice p. 77a.
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The perfect competition model does one thing quigdl: given
sufficient data it can predict whether a certaiacpice is efficient
or inefficient, by a given definition of efficiency”

The following section will explain economic growdind will develop the idea and

clarify why growth should be the guiding principlé competition law and policy

in Latin American emerging economies.

(1) Basic Growth Economics

Economic growth, this is the expansion of and eowoyi® production or
productive capacity, or, as explained by Montien ‘increase in productive
“capacity”, whether that capacity is used or fdtjs probably one of the most
interesting issues in economic analysis. This isabse ‘economic growth is the
driving force behind improvements in people’s liyistandards?*® Literature on
the topic is, therefore, extensive. To make a lexygosition brief, several models
have guided the economics of growth in the pasadiess>’ but for the purpose of
this thesis, two are important: the Solow modeé (#xogenous growth modef)

and the Romer model (the endogenous growth médel).

234 HovenkampFederal Antitrust Policy: the Law of Competitioncaits Practice p. 71b.

2% Montiel P,Macroeconomics in Emerging MarkeiSambridge University Press 2011), p.

6.

236 Robert Cotter and others, ‘The Importance of liaWwromoting Innovation and Growth’

in Kaufmann Task Force on Law Innovation and Growd), Rules for Growth:
Promoting Innovation and Growth Through Legal RefofEwing Marion Kaufman
Foundation 2011), p. 1.

237 See Xavier Sala-i-Martir,ecture Notes on Economic Growind edn, Anthony Bosch

2000); Barro and Sala-i-Martigconomic Growth Rey, ‘Competition Policy...’
238 Sala-i-Martin,Lecture Notes on Economic Growpip. 9-50.

239 Ibid., pp. 56—61.
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Both, Solow and Roemer’s, are neoclassical moaélsgrowth that
consider capital, labour, and innovation (technglogo be the drivers of
growth?* On the one hand, the Solow model studied the psooé growth and
considered this process to be driven by exogenndssporadic improvements in
the technologies of productiéfit On the other hand, the Romer model, in regard
to the problem of explaining why growth was sustdiim some countries and not
in others, found it necessary to endogenously @xpiee changes in innovation by
introducing a production function for innovationreehnology- that could explain

such factor as a driver of growtff.

The Solow model trusted in the general equilibriointhe economy, which
was ‘a technical matter of organizing productionasoto use society's resources
more efficiently’?*® Such efficiency leads the economy to a steadg$eatel of

growth?** With the Romer model, institutions became an irtgraraspect of the

240 lbid., p. 13; Linda Yueh, ‘Economic Growth withet Advent of International Economic

Law: Implications for Emerging Economies’ in Micthdgaure and Xinzhu Zhang (eds),
Competition Policy and Regulation: Recent Develapmsén China, the US and Europe
(Edward Elgar 2011), p. 79; Rey, ‘Competition Pwli¢ , pp. 4-5; See Cotter and others,
‘The Importance of Law in Promoting Innovation aBcowth’, p. 6 (stating that accepted
framework considers that the combination of physicapital, human capital, and

innovation are the drivers of growth).

241 Sala-i-Martin, Lecture Notes on Economic Growthp. 20-21; Thomas Ulhen, ‘The

Uneasy Case for Competition Law and Regulation esidive Factors in Development:
Some Lessons for China’ in Michael Faure and XinZhang (eds)Competition Policy

and Regulation: Recent Developments in China, t8Beabld Europ€Edward Elgar 2011),

pp. 15-16; Yueh, ‘Economic Growth with the Adveritinternational Economic Law:

Implications for Emerging Economies’, p. 84.

242 Sala-i-Martin,Lecture Notes on Economic Growip. 59-60; Yueh, ‘Economic Growth

with the Advent of International Economic Law: Ingations for Emerging Economies’,
p. 84.

243 Ulhen, ‘The Uneasy Case for Competition Law arehjiation as Decisive Factors in

Development: Some Lessons for China’, p. 16.

244 Sala-i-Martin,Lecture Notes on Economic Growip. 22—23; Yueh, ‘Economic Growth

with the Advent of International Economic Law: Ingations for Emerging Economies’,
p. 78.

95



process of growth* Lack of well-defined property rights reduces ttewf of
capital, which is critical to generating growtl{. Absence of a well-defined system
of incentives for the production of information amdnovation reduces the

possibilities of growth through innovation (techogy) advance$?’

In conclusion, both models believe that it is istweent and innovation the
variables that drive an economy to expand its pebdn and productive
capacity?*® Similarly, both models are affected positively megatively by the

legal framework*®

(2) Growth Economics and Institutional Design

The models explained are useful for determining setling in the debate the
drivers of economic growth. Legal institutions, Iswas the rules and standards for
competition law enforcement, gain relevance to anbahe effectiveness of such
drivers of growth, because, correctly designedsehastitutions might improve an

economy’s possibilities to achieve acceleratedsarstained growtA>°

245 Ulhen, ‘The Uneasy Case for Competition Law arefjiation as Decisive Factors in

Development: Some Lessons for China’, p. 17; Catet SchaefeiSolomon's Knotpp.
2-3.
246 Yueh, ‘Economic Growth with the Advent of Intetiomal Economic Law: Implications
for Emerging Economies’, p. 79.

247 Robert Cotter, ‘Innovation, Information, and tReverty of Nations’ (2005) 33 Florida

State University Law Review 333, pp. 391-392.

248 Yueh, ‘Economic Growth with the Advent of Intetismal Economic Law’, p. 83.

249 Ibid., p. 84.

20 lbid., p. 85 (‘legal and institutional considéoais of each country... can influence the

steady state level of growth through its shapintheffactors relevant to growth’).
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One more element may be important to determine @dgnomic growth
and no other economic concept should be considegszl Economic growth is a
positive concept, that, as has been accountedebltéinature on the topic, has had
defined a large set of empirical regularities thaike its grounds and determinants
sound®® Other concepts such as economic developfiferar subjective
wellbeind™® have been proposed by the literature as possitgetition law and
policy determinants that could also be used agttiey’s lighthouse. However,
given that economic growth is the general econogaal of Latin American
emerging economies, there is no reason why theseates should not be guided
in other economic policies such as competition gyoly economic growth. In
addition, using a normative concept as the onesvishafore, may only create
more conflicts regarding the coherence of publicneenic policy than solutions

for an achievable and coherent competition poliesigh.

Despite the previous conclusion, it is whorth shaywvhy a concept such
as economic development should not be used as ¢himpepolicy’s guiding
principle for the Latin American emerging economid3espite economic
development is regularly confused or used interghahly with the concept of

economic growth, it has been regularly shown by litexature that economic

1 See Barro RJ and Sala-i-Martin Bgonomic Growtt{2nd edn, MIT Press 2004), p. 12-
16.

22 See Fox EM, ‘In Search of a Competition Law Bit Developing Countries’ (New York)

[2011] 11 NYU Law and Economics Research Paper NeD4 21; Bakhoum M,
‘Reflections on the Goals of Competition Law in @&@ping Countries’ in ASCOLA (ed),
The Goals of Competition Law, Fifth Conferef@COLA 2010); Miroudot S, Pinali E
and Sauter NThe Impact of Pro-Competitive Reforms on Trade éveédoping Countries
(OECD 2007).

23 See Stuke ME, ‘Reconsidering Competition Law @he Goals of Competition Law’ in

ASCOLA (ed), The Goals of Competition Law, Fifth ASCOLA ConfeeefASCOLA
2010); Layard R, ‘Happiness and Public Policy: ak&mge to the Profession’ (2006) 116
The Economic Journal C24.
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development is a normative concept that refersonbt to the quantitave aspects
of economic progress but also to ‘qualitative clerand restructuring in a
country’s economy*>* The normative nature of the concept of economic
development imposes an approach that is chargédwalties and aspitarions that
may be difficult to achieve for policy makers asclsuconcept would lead
competition policy to be aimed at correcting othenperfections’ of Latin
American economies, but not those related withrtheierging economy nature

and it consequent economic policy.

Having regard to these economies general economlicypand the
normative nature of other concepts such as econaevelopment, economic
growth is therefore a better option for policy dgsiln fact, as was explained at
the beggining of this section, economic growtheigularly defined as an increase
in the production of an economy or the expansiorarmfeconomy’s productive
capacity over timé>° This is not a normative but a positive concept ihanot
value-ladden. This characteristic of the concepeodnomic growth grants an
advantage that makes it superior for policy deanismaking guidance, as its

drivers and determinants are simple to identify.

The latter conclusion could not be applied, forregke, for the concept of

economic developemefi® Since economic development refers to a normative

254 Soubbotina TFBeyond Economic Growth: An Introduction to Susthledbevelopment

(The World Bank 2004), p. 7, 99.

25 Barro RJ and Sala-i-Martin X, Economic Growthd2dn, MIT Press 2004), p. 12-16.

26 It is important to highlight that here, economdievelopment is referred as a normative

concept that refers to the achievement of a stanolaquality of life. It is regularly stated
that ‘[tlhe main goal of economic development ipmving the economic well being of a
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notion that includes other variables such as incodribution, literacy,
education, health, and so foftt,it is therefore funded on economic and non-
economic characteristics that make policy markels much more complicated
when deciding about where to guide the law andpiblecy. In fact, unlike the
concept of economic growff® the determinants of economic development, in
which economic growth is includéd’ are much more dificult to identify and
therefore, the elements to take into account irerotd choose the standards for
competition law applicable in Latin American emegieconomies could be much
more intrincated than before, eliminating the cehee that the simple
identification of the drivers of growth may granh fact, it is stated by the
literature in development economics, that ‘[a]sréhes no single definition for
economic development, there is no single stratgmplicy, or program for
achieving successful economic developméfitand such a uncertainty on the
programme may also impair the likelihood of a cehérdesign of competition

law and policy.

community through efforts that entail job creatigot) retention, tax base enhancements
and quality of life’. (See International Economicelopment Council, ‘Economic
Development Reference GuidéECD, 2012) accessed June, 2012). Some authors in the
field of competition policy, interchange the terrasonomic growth with economic
development. Economic development is a normativeept founded on certain qualities

of an economy. (See International Economic DevekagmCouncil, ‘Economic
Development Reference GuidéECD, 2012) accessed June, 2012). This latter facttabou
economic development makes tremendously diffiaultise such concept as the guiding
principle of competition policy in Latin Americamerging economies.

=7 Soubbotina TPBeyond Economic Growth: An Introduction to SusthladDevelopment

(The World Bank 2004), p. 99.

28 This is not to assure that the theory of econognawth have found the ‘holy grail’ for

growth, but to state that the concept has a pesitase that has proven to explain in many
ways the causes of growth.

29 Barro RJ and Sala-i-Martin YEconomic Growtt{2nd edn, MIT Press 2004), p. 12-16.

260 See International Economic Development Couné&ibonomic Development Reference

Guide’ (ECD, 2012) accessed June, 2012.
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Having shown why economic growth is the conceptt tthould guide
competition policy design, it is important to higtit that institutions and
institutional design can either foster or discoerggowth-enhancing activitiés
In this section, capital investment and innovatime seen and found to be
essential for the enhancement of economic growtso,Aegal rules that provide
incentives to invest or innovate are consideredoécome growth-enhancing

institutions that have a positive effect on ecorogrowth.

In the following sections, investment and innovatiwill be explained
regarding their properties as economic growth datents, and the incentives
that legal institutions designed to encourage iationm and investment grant for
competition and the competitive process, in additto the enhancement of

economic growth.

(1) Incentives for investment as economic growth determant

Economic growth, referred here as the expansigoraduction or the productive
capacity of an economy overtime, has been clos#tad to capital investment.
An investment is the use of an ammount of goodseovices employed in the
future or current production of other goods or E&s?®? Investment basically

contributes to economic growth since the aim of tiee of goods is not

261 Cotter and others, ‘The Importance of Law in Poting Innovation and Growth’, p. 6.

262 See Barro RJ and Sala-i-Martin Egonomic Growth{2nd edn, MIT Press 2004), pp. 24-
25; Cotter R and Edlin ALaw and Growth: A Framework for ResearéBerkeley
Program in Law and Economics Working Paper Setik3,Berkeley 2011), pp. 13-14;
This is different from intellectual property, whictione of the legal institutions designed
in order to provide incentives to innovate.
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consumption but the deferral of consumption in otdgoroduce goods or services

that are aimed at creating value and wealth.

The literature on the topic has found that sustheeonomic growth is a
function of production which is in turn a functiof capital investmerf® In fact,
invetment is the most important driver and deteemtrof economic growth over
time?** due to its rival character and the impact thaitakmvstment has on per
capita production changes and the aggregate funofigproduction of goods and
services. This shows that, as was shown for the easmvestment, investment is
functionaly related to economic growth since the & economic growth depends
on the rates of positive changes of technologyoridbrce, and capital stoéR>
Empirical evidence has also shown that ‘invetmentg essential for sustained

growth?%®

263 See Swan TG, ‘Economic Growth and Capital Accuatioin’ (1956) 32 Economic

Record 334; Solow R, ‘A Contribution to the TheofyfEconomic Growth’ (1956) 70 The
Quarterly Journal of Economics 65; Barro RJ ané-$alartin X, Economic Growth{2nd
edn, MIT Press 2004), pp. 17, 24-26; Cotter R aminEA, Law and Growth: A
Framework for ResearcliBerkeley Program in Law and Economics Working étap
Series, UC Berkeley 2011), pp. 13-14.
264 See Montiel P,Macroeconomics in Emerging Marke{€ambridge University Press
2011), pp. 6-7; Barro RJ and Sala-i-Martin Egonomic Growth(2nd edn, MIT Press
2004), p. 63-65.
25 Montiel P,Macroeconomics in Emerging Markgambridge University Press 2011), p.
7.
266 See Bond S, Leblebicioglu A and SchiantarelliGrowth and the Role of Capital
Accumulation: Chronicle of a Death Prematurely kol (Nuffield College, Oxford and
Institute for Fiscal Studies 2004); Li X and Liu X;oreign Direct Investment and
Economic Growth: An Increasingly Endogenous Refaiop’ (2005) 33 World
DevelopmenB93; Bond S, Leblebicidu A and Schiantarelli F, ‘Capital Accumulation
and Growth: a New Look at the Empirical Evidenc2010) 25Journal of Applied
Econometricd073;
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The above reasons have show why designing institsitithat provide
incentives to invest is probably a policy decisitiat might lead to economic
growth. This is especially important for emergirapreomies, because economies
with high levels of capital ‘encounter fewer andwé returns to capital
investment, but developing economies allow capitakap large return for a long
term’.2°” And therefore, institutions that promote investiremmd competition may

lead to larger investments that promote growth.

Investment is also a mechanism that is aimed aarezihg competition in
the market®® Whent there is investment in a market, such prenwitry and
become more competitive proding increased comepetittensity. Investment is
regularly aimed at increasing production, creatuadue and profits, and this

feature of investment makes the competitive proteebg more dynamic.

(2) Incentives for innovation as economic growth driver

267 Yueh, ‘Economic Growth with the Advent of Intetiomal Economic Law: Implications

for Emerging Economies’, p. 79.

268 Gilbert R, ‘Looking for Mr. Schumpeter: Where Avée in the Competition Innovation

Debate?’ in Jaffe AB, Lerner J and Stern S (eldsiovation Policy and the Economyol

VI (The MIT Press 2006), p. 168 (Concluding thatmpetition is likely to provide
incentives for innovation if competition in the piect’'s market is intense and innovation
makes the old product/technology obsolete); Agtoand Griffith R,Competition and
Growth: Reconciling Theory and Eviden@IT Press 2008), pp. 33-51; Hasan | and
Tucci CL, ‘The innovation-economic growth nexuspo@dl evidence’ (2010) 39 Research
Policy 1264., 85 (proposing a theory that recoscilee idea that competition leads to
innovation with the empirical analysis that shovwsttthere is no relation between
competition and innovation); Aghion P and otheiGpmpetition and Innovation: An
Inverted-U Relationship’ (2008) 120 Quarterly Jairof Economics 701 (developing a
model in which theory and empirical analysis and Schumpeterian tradition are put
together by constructing a model of competition &@ndovation in an inverted-U
relationship).
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As explained in the previous sections, economievgraefers to the expansion of
production or the productive capacity of an econoawertime. Innovation,

referred here as the increase new kinds of goodsetinods of production and/or
increases in the quality of the existing productd gechniques of production by
continuing series of improvements and refinemétitgreatly contributes to such

expansion.

The literature on the topic has found that in mwostrkets there are no
chances for sustained economic growth unless tiseee change in production
technology or the methods of productfdf.n fact, as shown by the literature,
innovation is a driver and a determinant of ecomogrbwth over timé/* due to
the endogenous character and the impact that itioavaas on technological
changes and the function of production of goodsserdices. This shows that, as
was shown for the case of investment, innovationfuisctionaly related to
economic growth since the rate of economic growdipemds on the rates of
positive changes of technology, labor force, angitah stock’’? In addition,

empirical evidence has shown that ‘quantity of miee activity, as well as its

269 See Barro RJ and Sala-i-Martin Bgonomic Growtt{2nd edn, MIT Press 2004), pp. 317-
319; Cotter R and Edlin ALaw and Growth: A Framework for Resear¢Berkeley
Program in Law and Economics Working Paper Setik3 Berkeley 2011), pp. 13-14;
This is different from intellectual property, whictione of the legal institutions designed
in order to provide incentives to innovate.

270 See Cotter R and Edlin A,aw and Growth: A Framework for Resear¢Berkeley

Program in Law and Economics Working Paper Set€sBerkeley 2011), pp. 13-14.

2n Barro RJ and Sala-i-Martin XEconomic Growth2nd edn, MIT Press 2004), pp. 311-
312; Montiel P,Macroeconomics in Emerging Marke{€ambridge University Press
2011), pp. 6-7 (defining innovation as the changedhie rate of growth of production
technology, and showing the impact of technologywngfe on economic growth);
Grossman GM and Helpman E, ‘Endogenous innovatidhe theory of growth’ (1994) 8
Journal of Economic Perspectives 23; .

22 Montiel P,Macroeconomics in Emerging MarkSambridge University Press 2011), pp.

7-8.
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quality, are associated with economic growti’.These reasons show why
designing institutions that provide incentivesriaavate in the market is probably
a policy decision that might lead, in addition,th@ so desired economic growth.
These institution are those that ‘increase the paaenovation’?’* for example by

‘improving the flow, development and marketing efmnideas?”

The effect of innovation has also been studied ardy as a driver of
economic growth, but also as mechanism to enhammgetition in the markét®
Markets are more competitive and the intensity ompetition in markets is
increased when there is a larger ammount of inmaevatctivity and rivalry by
firms participating in a market. This feature ohavation makes the competitive
process to be seen as a race series where innoeativity may grant leadership
for a single race but such leadership does not rtiesrthe ‘race’ is over, making

competitive rivalry a constant process of investimemd innovatiorf!” In fact,

2 See Aghion P and Griffith RGompetition and growth: reconciling theory and eride

(MIT Press 2008), §3.

24 Robert Cotter and Aaron Edlihaw and Growth: A Framework for Resear(erkeley
Program in Law and Economics Working Paper Setd€sBerkeley 2011), p. 2.

2 Ibid., p. 19.

276 Gilbert R, ‘Looking for Mr. Schumpeter: Where Avée in the Competition Innovation
Debate?’ in Jaffe AB, Lerner J and Stern S (elds)ovation Policy and the Economyol
VI (The MIT Press 2006), p. 168 (Concluding thatmpetition is likely to provide
incentives for innovation if competition in the pect's market is intense and innovation
makes the old product/technology obsolete); Aghoand Griffith R,Competition and
Growth: Reconciling Theory and Eviden@IT Press 2008), pp. 33-51; Hasan | and
Tucci CL, ‘The innovation-economic growth nexusp@4l evidence’ (2010) 39 Research
Policy 1264., 85 (proposing a theory that recoscilee idea that competition leads to
innovation with the empirical analysis that shovwsttthere is no relation between
competition and innovation); Aghion P and otheiGprhpetition and Innovation: An
Inverted-U Relationship’ (2008) 120 Quarterly Jalrof Economics 701 (developing a
model in which theory and empirical analysis and 8chumpeterian tradition are put
together by constructing a model of competition a@ndovation in an inverted-U
relationship).

2 See Boldrin M and others, ‘Competition and Inrtawa in Miron J (ed),Cato Papers on
Public Policy vol 1 (Cato Institute 2011), p. 120; Encaoua [d adollander A,
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several decades of economic theory have arguedeawgrically shown that
competition is ‘conducive of good economic perfontes and good management
practices’’® and as shown by Stigler, most innovations ‘hachbereated under

conditions of competitior?’®

However, some authors state that there is not aveapositive relation
between innovation and competititil.Aggion and Griffith, for example, suggest
that more competition intensity in a market mayl&amore innovation because it
reduces pre-innovation rents by more than it resiysest-innovation rents’
This, as explained by the authors, is due to tvilects: first, the effect granted by
the reduction of profits that leads to a reductadninnovation (assuming that
innovation is strictly related with profits) andecond, the escape of competition
effect, due to incumbent firms innovate in ordeririorease rivals’ entry costs,
showing that more competition increases innovafidns observation indicates an

inverted U shaped relation between competitioniandvation that depends of the

Competition Policy and InnovatiofUniversité Catholique de Louvain 2002), p. 3. See
Howitt P, ‘Competition, Innovation and Growth: Thgp Evidence and Policy
Challenges’ in Chandra V and others (edshovation and Growth: Chasing a Moving
Frontier (OECD and World Bank 2008), p. 22.
278 Boldrin M and others, ‘Competition and Innovation Miron J (ed), Cato Papers on
Public Policy, vol 1 (Cato Institute 2011), pp. 1121.
219 Stigler G, ‘Industrial Organization and Econorimgress’ in White LD (ed)[he State of
the Social SciencéUniversity of Chicago Press 1956) cited by Baidi and others,
‘Competition and Innovation’ in Miron J (edfato Papers on Public Poli¢cyol 1 (Cato
Institute 2011), p. 121.

280 See Aghion P and Griffith FGompetition and Growth: Reconciling Theory and Evice

(MIT Press 2008).

281 See Aghion P and Griffith RZompetition and Growth: Reconciling Theory and Evice

(MIT Press 2008), p. .
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level of competition intensity, that if competitios low so it is with innovation,

and if the level of competition intensity is hidgfetlevel of innovation is lo¥??

Despite the aforementined, empirical evidence Hsve that emerging
markets show a positive relation between innovatypawth and competition. For
example, Bloom et. &F* have shown that oppening an emerging economyasich
China to competition has led to an increase in wvation and competition
intensity.”®* Similarly, Gorodnichenko et. &> also have shown in a study for 27
emerging economies that there is a positive relahigp between [foreign]
competition and innovation, indicating that theseno empirical evidence of an
inverted U relationship between innovation and ifprecompetition as explained
by previous literaturé® Finally, Carlin et. af®’ also make an empirical study

using transition economies, in order to determheedffect of product competition

282 See Aghion P and others, ‘Competition and InriomatAn Inverted-U Relationship’

(2008) 120 Quarterly Journal of Economics 701; AghP and Griffith R,Competition
and Growth: Reconciling Theory and Eviden(dIT Press 2008), §3; Hashmi A,
Competition and Innovation: The Inverted-U Relasioip Revisited(Department of
Economics, National University of Singapore 201Zorrea JA, ‘Innovation and
Competition: An Unstable Relationship’ (2012) Xjurnal of Applied Econometrids0,
p. 166 (Stating that it was the explosive incrdag@e number of patent applications after
the CAFC Reform in 1982 had an important effectrovovation-competition relationship,
and therefore, the inverted-U relationship showedjuist the outcome two different
regimes).
283 See Bloom N, Draca M and Reenen JV, ‘Trade Indidazhnical Change? The Impact of
Chinese Imports on Innovation, IT and Productivi{2011) No. 16717 National Bureau
of Economic Research Working Paper Series.

284 Bloom N, Draca M and Reenen JV, ‘Trade InducedhfiEal Change? The Impact of

Chinese Imports on Innovation, IT and Productivigg011) No. 16717 National Bureau
of Economic Research Working Paper Series, pp.332-3

285 See Gorodnichenko Y, Svejnar J and TerrelGkgbalization and Innovation in Emerging

Markets(National Bureau of Economic Research 2008).

286 Gorodnichenko Y, Svejnar J and Terrell Globalization and Innovation in Emerging

Markets(National Bureau of Economic Research 2008), B22

287 See Carlin W, Schaer M and Seabright P, ‘A Mimimof Rivalry: Evidence from

Transition Economies on the Importance of Compuetitfor Innovation and Growth’
(2004) 3 Contributions to Economic Analysis andi&ol.
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on innovation and growth, finding that innovatios higher in monopolistic

industries?®®

These recent empirical studies show either thatirtierted relationship
between competition and innovation doen not #8ldr that emerging economies
may be in the mid range of the inverted u-shapatiogiship between innovation
and competition intensity. What ever the case mnpmetition in emerging
economies seem to be favored by innovative actiig&g enhances the process of

rivalry.

In summary, the models of growth explained helpléermine that the
drivers and determinants of economic growth areitalapand innovation
(technology). To achieve economic growth, it is artpnt to design legal
institutions guided by the same aim. Particular cemts of the different
approaches to efficient institutions are not nemelysgrowth-enhancing. In some
situations, inefficient institutions from the prashr point of view may grant larger
rates of sustained growth. In other situationsfficient institutions from the
consumer point of view may grant larger rates dftauned growth. Emerging
economies should therefore identify standards tiegfardless of what approach

they take from the efficiency point of view, aréended at promoting investment

288 Carlin W, Schaer M and Seabright P, ‘A MinimumRif/alry: Evidence from Transition

Economies on the Importance of Competition for Watmn and Growth’ (2004) 3
Contributions to Economic Analysis and Policy 15f.

289 Boldrin M and others, ‘Competition and Innovation Miron J (ed), Cato Papers on

Public Policy, vol 1 (Cato Institute 2011), pp. 3121; Correa JA, ‘Innovation and

Competition: An Unstable Relationship’ (2012) Xjurnal of Applied Econometrids0,

p. 166 (Stating that it was the explosive incrdag@e number of patent applications after
the CAFC Reform in 1982 had an important effectrovovation-competition relationship,

and therefore, the inverted-U relationship showedjuist the outcome two different

regimes).
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and innovation, and, through these drivers, aintextlaieving sustained economic

growth.

It is important to highlight that this does not maaat growth should be
the goal and first principle of competition law emerging Latin American
economies, but the guiding light for their compefitlaw and policy design. This
means that, when deciding wich institutional designmost appropriate for
emerging markets, growth enhancing rules and stdagé#his is those rules and
standards that heavily promote innovation and itmeent, should be preferred.
Finally, economic growth is explained as a supegwiding principle than other
concepts such as economic development due to ks#iy® nature and the
relatively simple identification of its drivers afeterminants (investment and

innovation).

iv) Economic Growth as the Guiding Principle of Competion Law

and Policy in Latin American Emerging Economies

According to previous section, competition law gmalicy institutions that are

aimed at achieving sustained and accelerated grsingbld be designed in order
to provide strong incentives to invest and souraémtives to innovate. Thus, in
emerging economies, if competition law and polgyguided to achieve sustained
economic growth, the rules applied in enforcemetitviies should be aimed at
defining the best growth-enhancing policies from tange of consumer, producer

or social welfare enhancing rules. In other wosnpetition law and policy in
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emerging economies should guide their competiten bnd policy by using

growth-enhancing standards.

The history of the U.S. antitrust law has showat tompetition law rules
and standards and their enforcement may impair tjrdvguch a guiding principle
is not clearly stated. For example, it is pointgdHryiest and Hovenkamp, that
some U.S. Court decisions were considered by theature to be ‘antagonistic
with growth’?®° In U.S. v Von's Grocery G the Supreme Court ruled against a
transaction that seemed to be a nontypical verbaoalness arrangement, finding
that it was contrary to competition l&#*Also, inU.S. v Grinelf**the U.S. Court
ordered a divestiture that, instead of grantingsbeiety the likely efficiencies of
scale economies that may have provided entry iaraéother cities where Grinell
had no participation, imposed several citywide npwies owned by a few
undertaking€®® Although the literature claims that after 197 7itamst law in the
U.S. moved to reduce the obstacles that the lawo$egh on economic growtf’ it

is still clear that:

...modern antitrust law helps growth only on a stahanner,
smoothing the path of industrial enterprise by elating obstacles
to growth... [today’s] antitrust law facilitates@wmic growth for

290 See Priest, ‘Advancing Antitrust Law to Promotedvation and Economic Growth’;

HovenkampFederal Antitrust Policy: the Law of Competitiondaits Practice p. 117a.
21 US v Von's Grocery Co384 US 270 (1966) Supreme Court, US, cited by Eries
‘Advancing Antitrust Law to Promote Innovation aedonomic Growth’, p. 217.

292 Priest, ‘Advancing Antitrust Law to Promote Inmion and Economic Growth’, p. 214.

293 United States v. Grinnell Corp.

294 HovenkampFederal Antitrust Policy: the Law of Competitiondaits Practice p. 117a.

2% Priest, ‘Advancing Antitrust Law to Promote Inmion and Economic Growth’, p. 219.
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existing enterprises, but it does not directly emage growth for

new enterprisé®
With the above considerations in mind, what consitiens should competition
authorities and decision makers have when desighimgules and standards used
for enforcing antitrust laws in emerging economi€gmpetition law and policy,
seen in a dynamic competition environment, shouwtl lme concerned with a
certain perspective regarding the probable stasisds if such loses have in mind
the incentives for investment, entry or innovatidhin many cases, efficient
standards from the consumer welfare perspective leay to growth-enhancing
outcomes; in other cases, efficient standards tr@producer welfare perspective

may lead to growth-enhancing institutions.

A different argument, but with a similar outcoms, developed using
simple macroeconomics of growth in emerging ecoesfif Montiel, for
example, showed that the literature in macroecoo®mssumes that economic
growth in the short term depends on labour foramdupctivity, and capital
stock?®® The size of the labour force is basically giverd atoes not change,
because it is a function of demographic facf8tauvith that in mind, only short-

term changes in productivity given by technologyl @amovation and changes in

296 Ibid., p. 219.

297 Cotter and Edlin,.aw and Growthpp. 21-22.
298 See MontielMacroeconomics in Emerging Markets 4.
299 lbid., p. 8.

300 Ibid., p. 8.
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capital stock ‘affect the rate of growth in longirproductive capacity”*
Therefore, competition law institutions aimed atogucing and providing
incentives to innovation and investment are aldesrihat have the benefit to

promote economic growth.

Thus, when speaking about welfare standards, tHerehce between
social, consumer and producer surplus should a@sodde with the understanding
that short-term events may have an effect on lengrteconomic growth.
Achieving sustained growth is a process that ine®hat least capital stock,
innovation, and its interaction, and policy desrgquires choosing which rule is
better for achieving economic growth. Consumer lsigrgrants consumers more
disposable income, which may be used for more cuopsan or for savings,
depending on the consumer’'s marginal propensitgaesumption. Similarely,
producer surplus is regularly associated with @hpiinvestment. In
macroeconomic terms, investment comes from firms#&wings by consumers) by
using capital in the development of physical infnasture or investing in R&D,
which in turn expands the economy’s productive cdapaand may therefore it
might enhance growtff? Finally, total welfare, although it is closer teetconcept
of economic growth than the other welfare standatds not always necessarily a
growth-enhancing standard. Total welfare is the ssinsonsumer and producer
welfare. Its maximization results in an efficienitcome. However, as stated
before, such maximization does not grant the ecgnenth an expansion in

economic capacity.

301 Ibid., p. 8 (For the author, increases in ecomoaapacity are equivalent to ‘economic

growth’).

302 Ibid., p. 6.
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Therefore, consumer, producer, or total welfareukh not necessarily be
considered preferred standards among each otheaud&e preferring a consumer
or producer welfare standard could make the econamy whole worse off.
Markets are regularly linked, and an efficient @me in favour of producers in
one market may make other producers or consumersewoff in another

market>%3

In summary, policy makers and competition authesitn Latin American
emerging economies should prefer efficient ruleg thay lead to achieve growth
though the promotion of investment and innovatithat is, those efficient rules
that also provide direct incentives to investmentd annovation. Economic
growth, determined by innovation and investmentthisn the guiding principle
that provides policy makers with a tool and a patlthose among the range of

equally valuable efficient rules that also provideentives to grow.

In the following chapters, the ideas above devedowill be applied. The
case of dominance and abusive pricing will be sidshowing and making an
especial emphasis on the rules and standards gedelo mainstream literature
and the institutions that should be adopted in n_afimerican emerging
economies, having regard to economic growth as etitign policy’s guiding
principle. It will also be studied whether the miler standards proposed are

applicable in these emerging economies’ currerdllsgstem.

303 See for example the case of buyer power in inparkets. Unless there is double

marginalization, competition authorities should mgervene. However, non-intervention
may lead to prices that are so low that thereittfe br no incentives to producers in the
upstream market to invest in quality or new deveilepts.
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B. MARKET POWER AND DOMINANCE FOR LATIN

AMERICAN EMERGING ECONOMIES

1. Introduction

Dominance has been and is currently at the corantfrust analysis, industrial
economics, and competition 1a#* In competition law and economics literature
the concept of dominance has been highly contr@ledsie to its close relation
with market power® a widely discussed concept in economic scholarShip
Despite that economic literature and several copeuthorities have proposed
different rules and presumptions regarding domiearibere is no consensus
neither in economic literature nor in legal schsigp about the concept of

dominance and what kind of economic power constitatominancé’ The story

304 A simple search on legal and economics scholarslatabases show that the word

dominance paired with the words “competition lawbguces a set of 19,800 articles or
papers with such words. Similarly searching domieatbut paired with the words
“antitrust law” produces 20,100 hits. Compared e same search but using the word
‘cartels’ there are 11,600 and 13,400 hits respelgti Using periods, from 1900 to 1950s,
the search for dominance and antitrust or compatitaw, produces 8 hits for the first
search and 154 for the second search. From 195076 the results produce 181 for the
first and 1450 for the second. From 1975 to 2088, dearch produces 4180 and 7860.
After the year 2000, 1600 and 12500. This also shtihwat dominance is a topic that has
currently been in legal scholarship.

30 Neither in this chapter nor in the thesis is ésstelated to market definition assessed. The

term market in this chapter assumes a standard procedure ofeidefinition was
prepared and carried on and that the relevant ma&® defined and properly delineated.

306

See Perloff, Karp and GolalBstimating Market Power and Strategigp. 1, 14.

307

See O'Donoghue and PadillBhe Law and Economics of Article 82 ECShepherd,
Shepherd and Shepherd, ‘Antitrust and Market Domirg Azevedo and Walker,
‘Dominance: Meaning and Measurement’; Uttbtarket dominance and antitrust policy
Dobbs and Richards, ‘Output Restriction MeasuredMafket Power and Dominance’;
Vickers, ‘Abuse of Market Power’; Pittman and Tineéébuse of Dominance...” in ;
Melnik, Shy and Stenbacka, ‘Assessing Market Domied Droucopoulos and Chronis,
“Assessing Market Dominance': A Comment and are&sion’.
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in Latin American emerging economies has not baHerent, as there is neither

consensus nor a single policy to define what donuaas.

In this chapter, the guiding principle of econorgrowth proposed in the
previous section will be used to determine whatceph of dominance and which
policy should Latin American emerging economiedoisl Indeed, in order to
define a sound theory of abusive pricing in emeaydiatin American economies,
the concept of dominance should be defined befeterchining the boundaries of
any kind of abuse. Therefore, it is the goal o tGhapter to establish whether the
analysis of dominance in emerging Latin Americaaneenies is appropriate and
determine whether or not a different approach tmidance in Latin American
emerging economies is justified having regard whighly concentrated structure
of these economies and the guiding principle of petmion policy design for

Latin American emerging economies.

In this chapter it is shown that dominance is regitlh synonym for market
power nor the ability to act without regard to ath®arket participants; rather it is
a function of market power and other exogenous emdogenous factors that
ultimately may evidence that an undertaking haspiheer to exclude. In simple
words, in this chapter and throughout this thedmsminance is defined as a
position in a market that grants an undertaking gbeer to price and exclude.
This definition departs from the traditional or mstream approach to dominance,
where there is a reluctance to define dominan@enrarket as something different

from market power or the ability to behave indeperity>® In addition, in this

308 O'Donoghue and Padill@he Law and Economics of Article 82 FC 108.
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chapter, this standard is related to a quantitgtiveritizing tool that takes into
account the aggregate and industrial economictstieiof the economy and other
endogenous and exogenous variables that might peomate for emerging

economies.

The chapter is structured as follows: First, s&xti@ and 3 present the law
and economic analysis approaches to market powkdaminance. In addition,
the legal mainstream perspectives on dominancedaseribed, showing the
different standards used by different high incomesgictions. In Section 4, a
description and assessment of the rules and stidéemerging Latin American
economies with respect to dominance are preseateadw the different policies
followed by such jurisdictions. Finally, having e¥d to economic growth as the
guiding principle for policy design, Section 5 posgs a definition of dominance
that emerging economies should use, and priorgizaol to measure dominance
in economies characterized by high aggregate ctrateEm and low levels of
competition intensity. In this section, it is fouticht dominance should be defined
as the power to price and exclude. This definibbdominance avoids likely Type
| errors in dominance analysis providing incentitesentry and encouraging

economic growth.

In addition, in this chapter a prioritization taslproposed, which, if used
by emerging economies, might allow the authority teke into account
endogenous and exogenous variables such as theonmegsn aggregate

concentration, the market power of a particular entaking, the economy’s
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openness to trade, and the government’s indugtolady, in order to find a strict

method to prosecute dominance cases.

2. The Law and Economics of Market Power

In this section the main perspectives of economalysis of market power are
shown. It is studied whether market shares are niest effective and

administrable way to screen and assess whethemdartaking poses market
power and, in addition, what other price-cost messinave been developed in
order to screen whether an undertaking is exegiggrmarket power. First, the
economics of market power will be analysed andnle¢hods to measure market
power will be scrutinised, in order to determineaivithe most administrable

standard is.

) The Economics of Market Power

The control of economic power, and more specificalie control of market
power, was the cause of antitrust [WAs Hay et al. state, ‘the concept of market

power is at the core of antitrust. Philosophicalgntitrust policy is aimed

309 See Ernest Gellhorn, William Kovacic and Step@aikins,Antitrust Law and Economics

in a Nutshell(US-AID ed, US-AID and Comisién Federal de Competa 2004), p. 20
(arguing that competition law pretends to conth@ &xercise of private economic power,
stopping monopolies, sanctioning cartels, and ptorgoprecompetitive behaviour). As
shown by Freyer (cited by Robert F. Himmelberg, éBd\ntitrust Matter? A Comparative
History of Antitrust Policy and the Evolving Corgdion in Britain and the United States’
(1993) 21 Reviews in American History 273, Tony Y& Regulating Big Business:
Antitrust in Great Britain and America: 1880-199Cambridge University Press 1992))
competition law in the United States started duthéo'fear that concentration of power of
any kind threatened liberty and equality’.
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primarily at preventing firms from achieving, retaig, or abusing market

power’ 3*° Market power is, therefore, at the core of angiteconomics.

(1) What is market power?

The termeconomic powerefers to the ability that an undertaking possegs¢he
development of economic transactions. The expresserket powerefers to the
economic power of an undertaking to ‘raise pricevabthe competitive level
without losing so many sales so rapidly that theepincrease is unprofitable and
must be rescinded! Following Landes and Posner, market power is ity

to set price above marginal co3f. The authors depart from the perfect
competition model, whereby prices are equal to matgcosts’*® Then, if an
undertaking can price above marginal cost, ‘thelimapon is that the firm does

not face perfect competitiott* and therefore has economic power.

This approach to market power has been criticizedast of the literature.
For example, Bishop and Walker considered thatpédicy purposes, a definition
of market power based on the ability to price absivert-run marginal cost is not

useful because ‘using the marginal cost standarthally all firms have some

310 George Hay, ‘Market Power in Antitrust’ (1992) A@titrust Law Journal 20, p. 807.

1L William M. Landes and Richard A. Posner, ‘Markwer in Antitrust Cases’ (1981) 94
Harvard Law Review 937, p. 937.

312 Ibid., p. 937.

313 In perfect competition firms are price takers dhdrefore, the first order condition to

maximize profits is given by the = ¢'.

314 Landes and Posner, ‘Market Power in Antitruste839. 939.
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degree of market power’. Thus, such a definitiomad a helpful indicator of

effective competition or economic power.

Regardless of the approach taken, market poweongpudsed of at least
three elements that are identifiable in every faleemed to have market power.
First, the exercise of market power leads to lomeput®'® As stated by Bishop, if
market power is the control over or the power ttedrine prices, the way to
increase or reduce prices is through outplSecond, there is market power if the
increase in price must lead to an increase in tatufity.*'® Third, market power is
exercised relative to the benchmark of the outcamd#er conditions of effective

competition®*

The simplest way to understand market power i©iéndase of monopoly.
The monopolist, as well as the monopsonist, issible producer of a good or
service with no substitutes, and therefore has abiity to set prices above

marginal costs since the monopolist faces no cotigret?° Since the monopolist

315 Simon Bishop and Mike Walkeffhe Economics of EC Competition Law: Concepts,

Application and Measureme(@rd edn, Sweet & Maxwell 2010), p. 3-002.

316 See Azevedo and Walker, ‘Dominance: Meaning ar@hddrement’, p. 6a; Dobbs and

Richards, ‘Output Restriction Measures of MarketvBoand Dominance’, p. 577; Bishop
and Walker, The Economics of EC Competition Law : Concepts, liéqtpon and
Measurementp. 3-003.

el Bishop and WalkefThe Economics of EC Competition Law : Concepts Jiéaton and

Measurementp. 3-003.
318 Ibid., p. 3-004. (showing that the elasticitydgfmand and the cross-elasticity of demand
determine the extent an individual firm can prdfitaraise prices).

319 Ibid., p. 3-003.

320 This is assuming the monopolist does not facestcaimts from customers that have

countervailing market power.
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faces no restraint, the monopolist can choose tiyguo that maximises profité!
This power to set prices without regard to anydacther than marginal revenues

and marginal cost& is named a monopoly power.

Holding market power must be distinguished fromihgwa certain amount
of market powef?® According to the economic and industrial organizaai
literature, there are different levels of marketvpa Monopoly power is a large
amount of market powéf! but there are different levels of market power

depending on an undertaking’s ability to depantrfihe competitive markét>

(2) Factors determining market power

Market power, as stated before, is a market settiafj according to economic
theory, departs from lack of agents in one sidetld market. The first
consequence is that such agents have the abigyjstent in perfect competition

settings, to profitably alter prices away from petf competition level¥®

321 Utton, Market dominance and antitrust poligyp. 4-5.

322 According to the economic literature, the mondggiahaximization problem is solved by

complying with the first-order condition, accorditg which the marginal cost must be
equal to the marginal revenue in order to deterrfieeoptimal amount of output,. See Hal
R. Varian, Intermediate Microeconomics: A Modern Approa@gtth edn, W.W. Norton
2006).

323 See Landes and Posner, ‘Market Power in AntitDastes’.

324 HovenkampFederal Antitrust Policy: the Law of Competitiondaits Practice p. 272a.

325 The case of monopoly indicates the largest extenmthich market power is exercised. The

perfect competition model, on the other hand, sheWwvere there is no space for market
power to be exercised.

326 Andrea Mas-Colell, Michael Dennis Whinston andy&. GreenMicroeconomic Theory

(Oxford University Press 1995), p. 383; Hal R. \datiMicroeconomic Analysi€3rd edn,
W.W. Norton 1992) (stating that the permanent cottaréstic of the monopolist is that it
holds market power, since the output sold is aioaats function of its price, a fact that
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Economic theory has found several market settinigsrevthere is market power,
such as monopoly, monopsony, duopoly, duopsongpptily, and oligopsony?’
The conditions, characteristics, and consequentesadket power are different
and varied depending on the structure of the maHatvever, the simplest way to
explain the market efficiency problems caused byketapower is through the
case of monopoly. A single dominant market playeeads to
monopoly/monopsony power, as referred to afor¢hikrsection the consequences

of monopoly power are assessed.

() The monopolist problem

Mainstream economic analysis focuses on rationatisim making??®
Monopolists, or single firms producing a productservice in a certain market,
face a profit-maximizing problem. As the monopolsta single producer of a
certain good or service, the demand for the goodeovice is a function of the
price decided by the monopolist. Then, the monggsli profit-maximizing

problem, formally stated, is

Max, 4 py — ¢y (1)

contrasts with the competitive setting where thedpcer reduces its revenues to zero if it
charges a price different from the market pric€ee Hal R. Varian, Andlisis
Microeconomicd3rd edn, A. Bosch 1992), p. 276.

321 Game theoretical evidence, on the other handshawn that other market characteristics

make markets with lack of agents on one or botassaf the market behave similarly to a
competitive market. Then, most conclusions reached may have some exceptions
applicable to certain markets. See Robert GibbAngrimer in game theoryHarvester
Wheatsheaf 1992); Mas-Colell, Whinston and Grédicroeconomic TheoryChapter 7—
11; Sutton,Technology and Market Structure: Theory and History

328 Mas-Colell, Whinston and Greenylicroeconomic Theory pp. 3-14 (stating that

microeconomic theory aims to model ‘individual deoh making’ where there is
interaction between individuals pursuing their amerests).
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s.t.D(p) =y

Wherep is the pricey is the production of the good, ands the cost per
unit of y. The problem is restated yfis considered to be equal to D(p). The
revenues of the monopolist, using an inverse fonotif demand® are a function
of prices that are also a function of quantitielser, the monopolist maximization

problem may be restated as

Max, q p(¥)y — cy (2)

(i) Profit maximization condition

The first-order condition, or the mathematical riegment in order to optimize the
monopolist’s profits, is given by the solution tetproblem of the monopolist. In
this case, the monopolist should charge a mongpate, which is the price that

satisfies demand where the marginal revenue isl ¢égitize marginal cost.

According to these conditions, the monopolist’simpat output should be
such that p’(y*)y*+p(y*), the marginal revenue, egual to c'(y*), the marginal
cost. Then, the solution to the optimization prables to find y*. In order to

maximize, the monopolist must choose a level opouthat maximizes profits

329 See Ibid., pp. 384-385; Variaklicroeconomic Analysjsp. 276. An inverse function of

demand pictures demand as a function of quanptieduced.
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where the marginal revenue is equal to the margiosi. This leads to a price tt

is higherthan the price in a perfectly competitive set**

i) Economic Effects of Market (monopoly) Powe

The abrementioned features of monopolistic market stmest, and th
consequent monopoly pricing, lead to several edfemh total and consum

welfare.

(1) Effects on total and consumer welfar

Monopolies are, on economic grounds, generallyfitient®*' The simplest
explanation is that monopolistic prices iigherthan competitive prices due
output restrictiori>? In this fashion, consumers are worse off as theg fawer

guantities and higher prices. Yet the producereitel off as it produces less &

330 Graphically, the model states that the ppm results from the optimal quantiy*, which

leads marginal revenues to be equal to mal costs: p*(y*)+p* (y*)y* = c'(y*).

Prig

The graphic also shows that not only is monopolgeplarger than the competitive pri
but also at y*, production is lower than in thefpetly competitive setting

1 This general statement does not apply tnopolies with natural scale economi

332 Hal R. Varian,Microeconomia Intermedia: L Enfoque Actua(7th edn, Antoni Bosc

2006), p. 424.
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gets higher revenues per unit of output. The inifficy resides in the fact that the
optimal level of output is one that maximizes thenwmpolist's welfare not social

welfare3*?

The fact that prices are higher and quantities lameer leads to a
deadweight welfare loss for consum&fsConsumers’ welfare is reduced since
guantities are lower and prices are higher, redudhe quantities of output
available®® The producer—monopolist increases its welfare elsdarges more per
unit of output and thus increases its total profitise monopolist can also choose
the level of quality regardless of the level ofmut® Then, holding the level of
output constant, a change in quality may imply ange in the demand function,

which may alter the demand'’s sensitivity to prites.

333 Varian, Andlisis Microecénomico p. 280-81; Mas-Colell, Whinston and Green,

Microeconomic Theorypp. 385-86.

334 According to Mas-Colell et. al., Mas-Colell, Wkton and GreemMlicroeconomic Theory

p. 385-386, the amount of such deadweight welfass is given by the following equation
qu* [p(s) — c'(s)]ds > 0, where g is the monopolic level of output anfthe competitive
level of output.

335 According to Varian, a quasi-lineal consumer iwytilfunction, u(y)+x is W(y) =

max, u(y) — c(y). This implies an optimal level of outpyt?, that is given by (y¢) =
p(¥°) = c'(¥°). In the monopoly situation the level of outputivlié p(y*) + p'(y*)y* =
c'(¥°). Using the inverse demand function in the soctdity function, thenW (y) =
[u@) —p)y] + [p)y — c(y)], which represents the consumer surplus plus the
profits. Therefore, in the monopoly setting, thergiral utility, u’(y’) minus the marginal
revenuep(y*) + p’ (y")y"* is equal top’ (y*)y*. See VarianAnalisis Microecénomicop.
280; see also: Thomas G. Krattenmaker, Robert Hhdéaand Steven C. Salop, *
Monopoly Power and Market Power in Antitrust Laww988) 76 The Georgetown Law
Journal 241, p. 266.

336 Varian,Analisis Microecénomicop. 281 (stating that monopolists choose factelated

to the good or services they produce other tharojuiput).

337 lbid., p. 282. The author states that the quafty product could be represented by the

letter,q, as a numeric level. Then the welfare functionethels on quality and costs, then
Wy, q) =uly,q) —c(y.q), Whereg—: >0 and Z—; > 0. If the monopolist maximizes

profits then the problemmax, ,p(y,q)x —c(x,q), is translated to the first order

conditionsp(y*,q*) + 310(3(;}/,q )y = 260000 L) 6(:(3(;q,q ). Having regard

% and %
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In conclusion, both in the cases of price and tyatonsumer welfare and

allocative efficiency are sacrificed by the monagitd conduct. As there is a

reduction in both consumer and productive efficienthere is also a large

reduction in social welfare. In simple terms, thmenfsells its products only to

those consumers willing to buy at a price or qualltove marginal costs.

(2) Exploitative effects

The conduct of a monopolist is regularly judgedeaploitative®*® It is seen as

exploitation since the monopolist can choose isllef output, and despite having

the decision-making power not to restrict outpbg tational behaviour of the

monopolist leads to profit maximization through mmutt restriction, which in the

end increases prices to consumers above margisl. co

338

to the total welfare functionW (y,q), the relation with ¥ and ¢, then 22940 —

dy
OL) 96 4] gpgdWOna) _ ubLa)  9e0a)) yhar gybstituting with the first order
ay dy aq aq aq
conditions derived from the solution to the mondgioproblem leads to the following
conclusions 240 — _ PO~ ‘”y >0 and WO _ w0t ap(y )

y aq
according to the first equatlon having quality tixahe monopolist produc'uon is low
having regarded the social optimum. However, Vafiads that the condition regarding
quality is ambiguous since a change in quality edgaand displaces the demand function,
changing the price elasticity of demand, whichums determines the relation of quality
and prices. Variaminalisis Microecénomicgp. 282—-83.

y*. Then,

See Hay, ‘Market Power in Antitrust’; Krattenmakkande and Salop, * Monopoly Power
and Market Power in Antitrust Law’ (stating thaeth are differences in the treatment of
‘anticompetitive economic power that is exercisgdrestricting one’s own output and
such power exercised by restricting the output pé€'s rivals’); Bruce Lyons,The
Paradox of the Exclusion of Exploitative Abudéniversity of East Anglia 2007); M
Motta and D Steel, ‘Exploitative and ExclusionamycEssive Prices in EU Law’ in C-D.
Ehlermann and |. Atanasiu (edd)/hat Is an Abuse of a Dominant Positiofi?art
Publishing 2006); Richard A. Posner, ‘Exclusion@nactices and the Antitrust Laws’
(1974) 43 The University of Chicago Law Review 58&bert M. Feinberg, ‘The Lerner
Index, Concentration, and the Measurement of MaifRetwer' (1980) 46 Southern
Economic Journal 1180;
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(3) Distributive effects

On the other hand, the monopolist’s decision ttrigutput begets a distributive
effect®* High prices and a shortage of products quantitkeneonsumers pay
higher prices that transfer rents from consumersh® monopolist, causing
producers to have more rents and consumers to &mjr products on the same
budget. Then, there is a distributive effect whgrebnsumers transfer a large
portion of their rents to producers due to the latkompetitive pressure on the
producer’s side. This only due to the power of mh@nopolist; in a competitive
situation, the producer would never be able toaextsuch rents from consumers.
In addition, consumers are harmed. Consumers hesedbility to make purchases
at competitive market prices, and the benefit,w@erifrom buying at a marginal

cost price, is lost.

i) How is market power measured?
The literature has defined several methods to oh&er market power. Such
methods are based on evidence that is endogenudisoaetimes exogenous, to

the market where market power is exercised.

(1) Market shares

339 Krattenmaker, Lande and Salop, ‘ Monopoly Powet larket Power in Antitrust Law’,

p. 265.
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According to Landes and Posner, the standard metiodietermining market
power requires first the definition of a relevantaef’® and then the
determination of market participants’ shares ineortb establish whether such
undertakings are ‘large enough to support an infexeof the required degree of
market power®*! Market shares are regularly used as means tondetrand
infer whether there is market power in a particudatitrust concerfi*> These

inferences basically consider that market structlie@vs defining and making a

sound inference of the exercise of market power particular market.

The most important structural measures in a maokdandustry are the
number of firms and the relative size of firff3 Assuming that structure shows
the exercise of market power, then the larger timasf are and the larger the
relative size between firms, the more market powan be exercised. The
economic assumption of the dominance model isl#énge firms use their market

power to increase their market share or maintaiff it

Concentration measures are regularly used as aochédhdetermine what
the dynamics of market power in a particular market. The most common

concentration variables are C4, &8,and the Hirschmann—Herfindahl Index

340 Hay, ‘Market Power in Antitrust’, pp. 807-9.

341 Landes and Posner, ‘Market Power in Antitruste839. 938.

342 See Hay, ‘Market Power in Antitrust’ (advocatifay the use of market shares to define
market power in antitrust cases).

343 Perloff, Karp and GolarEstimating Market Power and Strategigs 20.
344 lbid., p. 20-21.

345 This measures indicate what the share is of doe largest firms in the Industry. Other
ratios are C8, C20, and C50.
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(HH1).**® With the use of these variables, market powerbmassesséll due to
the fact that particular market structures indi¢chteexercise of market power in a
particular market. It is assumed that, for examleller concentration is an

indicator of profitability, but profitability doesot affect structuré®®

Despite the aforementioned, both market sharesvaariet concentration
measures have been seen by the literature as athalohe but poor substitutes for
direct measures of market power and the exercismarket power® Several
problems have been identified. For example, Pedofél. state that most of the
commonly used measures of market structure arexogenous, and it is assumed
that the number of firms defines a level of contpmti even though there can be
competitive industries with a small number of fitfi&In addition, the literature
considers that many concentration measures arelarggibiased since they

heavily rely on market definition in order to det@ne the exercise of market

346 Keith Cowling and Michael Watterson, ‘Price-Cé&trgins and Market Structure’ (1976)

43 Economica 267; Kenneth Hendricks and R. PrebtoAfee, ‘A Theory of Bilateral
Oligopoly’ (2010) 48 Economic Inquiry 391. If alagicipants’ shares are available, the
most commonly used function is that which equaésshim of the squares of each firm in
the industry. The authors consider that the HHthis most appropriate result if firms
behave in a Cournot fashion.

347 See Hay, ‘Market Power in Antitrust’, pp. 821-8Zbr example, Landes and Posner

regularly advocate for a technical definition ofriket power based on price—cost margins;
however, if market shares are required to be deéfteedetermine market power, then
calculations should be based upon production capeather than revenues or production
volumes since such calculations incorporate supglpstitutability capacity and
production expansion Landes and Posner, ‘MarketePavAntitrust Cases’, p. 947-49;
Michael S. McFalls, ‘The Role and Assessment ofs€itsal Market Power in Joint
Venture Analysis’ [1997-1998] 66 Antitrust Law Joaf 651, pp. 661-63

348 Perloff, Karp and GolarEstimating Market Power and Strategipp. 20-22.

349 See Hovenkamprederal Antitrust Policy: the Law of Competitiondaits Practice p.

274a. The OECD states that ‘[m]arket share datairoom to be the “high priest” in
assessing whether a firm has substantial markeepaithough the limitations of market
shares as proxy of market power are widely acknogéd.’

350 Perloff, Karp and GolarEstimating Market Power and Strategi@s 22.
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power®! However, even with an accurate and sound markgnitien, large
market shares are neither proof of substantial etgobwer nor market power.
Therefore, assuming there is correlation betwegh Bhares and market power
always depends on other conditions that may limitiran’s ability to raise
prices>>? Also, market shares never provide conclusive evideof market power.
That is why ‘they are not a proper substitute fmoanprehensive examination of

market conditions®>3

What is most surprising is that U.S. and E.U. caitipa authorities and
courts, despite acknowledging the limits of markbares to determine market
power, heavily rely on them to, in a first stageaoflysis, infer market power or
presume dominance. Monti, a former commissionerthat EU Competition
Commission, for example, considers market shareseaSnost important data to
determine dominance’ and explains that, that is wWiey European Commission
uses ‘market definition and market shares as ailyeagilable proxy for the

measurement of the market power enjoyed by fiffifsSimilarly, the UK’s OFT

1 See lbid., p. 22.

32 See OECD, Substantial Market Power and CompetitiofPublic Affairs and
Communications Directorate 2008), pp. 3-4; Intéomati Competition Network,
Dominance/Substantial Market Power Analyisis purdutb Unilateral Conduct Laws
(ICN Unilateral Conduct Working Group 2008).

33 O'Donoghue and Padill@he Law and Economics of Article 82 §C 111.

34 Mario Monti, ‘Market Definition as a Cornerstoné EU Competition Policy: Speech by

Commissioner Mario Monti’ HEuropean Commission 2001)
<http://europa.eu/rapid/pressReleasesAction.dorgneée=SPEECH/01/439&format=HT
ML&aged=0&language=EN&guiLanguage=en#file.tmp_Fdot accessed 23 March,
2011, p. 1.
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considers that ‘market power is more likely to exisan undertaking has a

persistently high market sharg®

Finally, rivals’ market shares are also consideasdndicators of market
power or lack of economic power. If market poweargs independence in pricing,
a firm’s competitor should be unable to limit sush undertaking’s behaviour.
Therefore, relative market power, or the distane®vben the leader and follower
measured in market share percentages, in certags daas helped authorities or
courts to find market power. For example, in certanerger cases such as
DuPont—ICI**® a stable difference between a large firm and litssest rival has
given the courts a criterion to determine the Ih@bd of market power by the

large firm?3®’

(2) Price—Cost Measures

Industrial organization literature has looked a thlation between market power

and profits. For example, Bain in 1984made a study finding that industries with

higher concentration had higher profit8,concluding that profits were regularly

35 UK's Office of Fair TradingAssessment of Market Power, Competition Law Guidsli

(Office of Fair Trading 2004), pp. 11-14.
356 Case IV/M.21DuPont/IC11999 ECR 11-753, §202.

7 The relative weight of shares between a domifiemtand its closest rival, or the relative
market power, should not be underestimated in dkam analysis, if a rival is able to
quickly expand production to meet demand constchiog the dominant firm. See for
example Hoffmann LaRoche. The Court stated thgelanarket shares are not a problem

if competitors with much smaller shares are ableapidly meet demand.

38 See Joe S. Bain, ‘Relation of Profit Rate to bty Concentration: American

Manufacturing, 1936-1940." (1951) 65 Quarterly Jalrof Economics 293.

39 Perloff, Karp and GolarEstimating Market Power and Strategi@s 25.
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higher in industries with high barriers to entrydamigh concentratior®® Other
studies such as Mann'’s in 1966 showed that indsstsith very high barriers to
entry ‘enjoy higher profits than those with substrbarriers, which in turn earn
higher profits than those with moderate to low ieast*’ Similarly, other
econometric studies regularly conclude that theyeai correlation between
profitability and certain endogenous barriers téryesuch as advertising-to-sale

ratios and the ratio of research and developmamereitures to sale?

In addition, Perloff et al. show that a ‘gigantb®dy of literature examines

the relation between price—cost margins and ingustiucture®?

these studies,
however, have been heavily criticised and theiulteshave been contradicted in
several way$>* Despite the aforementioned, the literature hasdamerit in and

has identified several different price—cost meastte¢hat are regularly useful at

proving the exercise of market power. In this secthe most common measures

are reviewed: the Lerner index and price-averag@mia cost margin.

0] The Lerner index

300 See Cowling and Waterson, ‘Price-Cost Margins &fafket Structure’ (develops a

theoretical model of the relationship between stmec and performance and relates
change in price—cost margins to changes in coretioni); Perloff, Karp and Golan,
Estimating Market Power and Strategigs 26.

361 See Michael Mann, ‘Seller Concentration, Barrter&ntry, and Rates of Return in Thirty

Industries, 1950-1960’ (1966) 48 The Review of Eooits and Statistics 290; Perloff,
Karp and GolanEstimating Market Power and Strategigs 26.

362 Perloff, Karp and GolarEstimating Market Power and Strategies 26.
363 Ibid.
364 Ibid.

365 See lbid., for a thoughtful review of all measure
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The Lerner index determines market power by meaguhe excess of marginal
cost®*® The index departs from the assumption that inmapaiitive market, prices
are equal to marginal costs and any departureffereince of prices from marginal
costs shows some sort of power to determine pfféess stated by Lerner the
‘degree of monopoly’ is an index of ‘divergence rfroan optimum®®® and

therefore the Index shows a ratio of the divergelnesveen marginal cost and

average receipt. ‘[lJn the words of Lerner—it isthe divergence between these . .

. that the essence of monopoly is to be fodfit!’.

The Lerner index, as shown by Landes and Posndgefised by the ratio
between prices of good(p;, stated by Lerner as average receipt) and marginal

costs of good (c’j). The rate is defined as

L; = pip;ic/i (3)

The ratio essentially shows the relation betweecepof the good, pi, and the
marginal cost of the gooi] ¢, in a determined tim&° The index therefore,

shows the extent to which an undertaking can ddpam the competitive price,

366 See Landes and Posner, ‘Market Power in AntitBastes’, pp. 939-41.

367 See Abba P. Lerner, ‘The Concept of Monopoly #mel Measurement of Monopoly

Power’ [1934] Review of Economic Studies 157.
368 lbid., p. 174.
369 Ibid., p. 169.

370 See lbid., p. 174.
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since in perfect competition, the equilibrium priseequal to the marginal cost,

_ ., 371
p; = Cj.

The possibility of calculating the Lerner index irednately disregards the
need to define the relevant market. This is bec#lusendex defines the market
power of an individual firm for a particular gooand therefore the index shows
most of the information regarding the position dhd independence of such an
undertaking in the market. According to Hovenkarig, Lerner index would be
enough to make unnecessary the relevant market taedmarket shar&?
Similarly, some consider that the Lerner index ‘swas market imperfection

rather than monopoly or oligopoly powéf®

The literature states that the most difficult peyblof the Lerner index is
that it is not administrable since it is very diffit to accurately measure marginal
costs. Even Landes and Posner believe that they wilthe Lerner index is only
‘conceptual’, due to the need to use elasticitgerhand, a variable that is difficult

to measure and administéf However, if marginal cost can be directly measured,

3 See Ibid., p. 174.

312 See Hovenkamgrederal Antitrust Policy: the Law of Competitiondaits Practice pp.

274a-274b, citing Landes and Posner, ‘Market Pamwéntitrust Cases’, p. 944.

33 Tibor. Scitovsky, ‘Economic Theory and the Measuent of Concentration’ [1955]

Business Concentration and Public Policy 101, (5, Dited by Kenneth G. Elzinga and
David E. Mills, ‘The Lerner Index of Monopoly Powedrigins and Uses’ (2011) 101 The
American Economic Review 558, p. 558b.

374 Landes and Posner, ‘Market Power in Antitruste839p. 939-941.

132



a good Lerner index can be determined and thereldlh® a good way to define

power relations in a market or an industty.

(i) Price-Average Variable Cost Margins

The Lerner index is, in essence, a price—cost mdhgit reflects the exercise of an
undertaking’s power to diverge from competitivecpsa. The margin is the
difference between the price and the marginal ddss. price-average cost margin
is an index that departs from the same assumptonha Lerner index but
considers the average variable cost instead of in@rgosts as a measure of
variability, due to the difficulties of measuringanginal costs. Mathematically,

such an index follows the same functional formheslterner index:

PAC; = BizA% (4)

i

where PAC; represents the Price-Average Cost Index didg represents the

average cost.

3715 Perloff, Karp and GolarEstimating Market Power and Strategigsp. 29-30. Studies

based on the Lerner index have found interestisylt® regarding market power and
prices. For example, Weither et al. studied then&erindex for the undertakings
participating in the US airline industry, findingad evidence regarding market power, as
measured by the relation of number of incumbentggmal costs, and profits with market
structure and prices. Jesse Weither, Robin C. &skhnd Jeffrey Perloff, ‘An Analysis of
Market Power in the US Airline Industry’ in D. Sligt (ed), Measuring Market Power
(2003) cited by Perloff, Karp and Goldastimating Market Power and Strategigs 30.
(Weither et al. concluded that there was enougtemdge to hold that preventing a single
firm from dominating a route, or an air transportrket in the US industry, may
substantially lower prices, and that even in cafeduopoly dominance, the mark-up of
the market is lower than the mark-up when theresggle firm dominant).
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This index has been used by several authors instridlu organization
analysis in order to determine whether conduct @erormance are related, and
what their relation is with market power and pmfiFor example, Perloff et al.
report Collins and Prestof§ model to determine whether there is a relation
between price—cost margins and industry structlice.test such relations, the
authors used the price-average variable cost maegid related it with
concentration ratios (the relation of capital andpat and other ratiosy; finding

a significant association between concentrationraagyin.

The problem with this margin is conceptual. In tloeag term, every
competitive market will have a price equal to thargnal cost. This indicator
helps to determine whether there is market powsindgJthe AVC as a market
power benchmark variable may reduce the likelihamd determining with
certainty if there has been real exercise of mgrketer, as average variable costs
are reqgularly higher than marginal costs. And tloeeg if the measure of
performance given by the AVC test is viewed as ewae of the existence of

market power, most of these measures could bediase

376 Perloff, Karp and GolarEstimating Market Power and Strategigs 30. See Norman R

Collins and Lee E Preston, ‘Price cost margins enaistry structure’ (1969) 51 The
Review of Economics and Statistics.

s The authors test the price-average cost margia dependent variable of the industry

concentration ratios and the Tobin% AVCl =a+ fC4; + cp::"+ - where AVC is
average variable cost, C4 is the concentratloo gatd pkK/oq is the bookvalue of capital
to the value of output. The authors find that every large increases in concentration

may only raise prices in very modest amounts..dfferKarp and GolanEstimating
Market Power and Strategiep. 28.
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In summary, this section showed that market pasvarconcept related to
the ability that an undertaking has in the markedrder to define prices. The most
effective and administrable way, according to teen®mic literature, to screen
and assess whether an undertaking poses market gotlie market shares. Other
price-cost measures have proven to be ineffectidecastly to screen whether an

undertaking is exercising some sort of market power

3. The Law and Economics of Dominance

In this section, it will be shown that, as wellfasthe market power analysis case,
there are multiple ways to define what dominanceansl how it should be
measured. This section, then, aims at explainirgg tfainstream standards on
dominance that Latin American emerging economiaddcaise to design their
policy. First, the definitions of dominance and efiition of dominance will be
proposed and the law and economics of such comaéidie analysed. Then, the
mainstream methods to define and measure dominaitidee explained in order
to define if there is a method to define whethewadertaking possesses there is

dominance.

)] What is Dominance?
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Dominancé’®is a concept that is regularly used in the leigatdture but has been
poorly developed in the economic scholarship. Theature has increased
uncertainty about what competition law protects mh@oscribing abuse of
dominance. Recent legal literature has suggestddtiminance is and should be
equivalent to market powdf? Other parts of the literature have granted
dominance a different meaning, stating that dongears a legal rather than

economic concept, larger than mere market pétler.

The economic perspective of dominance is associatgdmarket power,
more specifically with monopoly powdt Under this perspective, any
undertaking that has some sort of market poweatishe same time, dominant.
Therefore, it has been said that a dominant ageahy undertaking that has the
ability to ‘raise price above the competitive 1698 this is the ‘ability to
[rationally] set price above marginal co3t’.In a different fashion, dominance is

considered as having not only market power but #isolevel of market power

378 As explained later in this section, dominancal® used regularly as an equivalent to

monopoly power, market power, or market dominance.

379 See Einer Elhauge, ‘Defining Better Monopolizati®tandards’ (2003) 56 Stanford Law
Review 253; OECD Substantial Market Power and CompetitiprVickers, ‘Abuse of
Market Power’; Krattenmaker, Lande and Salop, * Mjooly Power and Market Power in
Antitrust Law’ (arguing that ‘attempting to distinigh between market power and
monopoly power creates a false dichotomy’ despig¢ real differences, with significant
legal and policy implications, do exist’)

380 See O'Donoghue and Padillehe Law and Economics of Article 82 BE 108 (stating
that in EU competition law, there is an economiaaapt of dominance; however this
does not correspond with the legal definition); Eokamp,Federal Antitrust Policy: the
Law of Competition and its Practice. 271a-b, (showing that in US antitrust law,
dominance is a concept larger than mere market powe

381 Elhauge, ‘Defining Better Monopolization Standsirg. 257.

382 Landes and Posner, ‘Market Power in Antitruste839. 937.

383 Ibid., p. 937.
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equivalent to monopoly powé¥? Elhauge, for example, criticises the US courts’
definition of dominance for being ill-suited sinde defines market power as
something larger that the ability to raise pricé®we the competitive levéf?
Therefore, according to Elhauge, market power shbel considered not strictly
as monopoly power but as power that grants a ‘Bogmt’ or ‘substantial’ degree

of market power®°

However, the pure economic perspective of domindai® in identifying
that according to economic theory, a single firm bahave independently from
competitors only when it participates in a markéhvhigh barriers to entry and
inelastic demand®’ Therefore, in some circumstances, an undertaking be

able to set prices but will not be able to behawveependently’ from rival&®®

The legal perspective of dominance considers damsmaimply as certain
‘immunity’ from the normal forces of rivals and carmers’®® This perspective

departs from CJEU’s case law, which has set celdaimdaries on what it is a

384 Elhauge considers that the fundamental problartsswith Grinnell (United States v.

Grinnell Corp.384 U.S. 563 Supreme Court, US), where the Sup@met states, ‘the
offense of monopoly under Section 2 of the ShermAah has two elements: (1) the
possession of monopoly power in the relevant maaket (2) the wilful acquisition or
maintenance of that power as distinguished fromvtr@r development as a consequence
of a superior product, business acumen, or histareident’.

385 Elhauge, ‘Defining Better Monopolization Standsirgh. 257

386 Ibid., p. 257.

387 O'Donoghue and Padill@he Law and Economics of Article 82 §C 107.
388

This is due to the fact that power to determiriegs depends on residual demand.

389 See O'Donoghue and Padillde Law and Economics of Article 82 BC 107.
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dominant undertaking. lunited Brand3™ the Court of Justice of the European

Union defined dominance as a

position of economic strength enjoyed by an undéerta which
enables it to prevent effective competition beingntained on the
relevant market by giving it the power to behavemoappreciable
extent independently of its competitors, custonagics ultimately of
its consumerd?*

In addition, Hoffman-La RocH&, also quotindJnited Brandsadded that

such a position does not preclude some competitiorbut enables
the undertaking . . . if not to determine, at letsthave an
appreciable influence on the conditions under whithe
competition will develop, and in any case to acgédy in disregard
of it so long as such conduct does not operatts idgtriment>”

The legal concept of dominance, therefore, goesonmymere market

power. Market power is the ability to determinecpd above marginal costs,

which under the aforementioned standard, seemdsonbe enough to find an

undertaking dominant. This is not a feature uniguEuropean law. Commenting

on US antitrust law, Hovenkamp considers thatrimk

0’ the court reaffirmed

the ‘inclusive approach’ to monopoly power, statihgt illegal monopolization is

390

391

392

393

394

See Case 27/7®nited Brands Company and United Brands ContineraV/. v
Commission of the European Communitj@878] 1 CMRL 429 European Court of
Justice.

Ibid., 857; and Case 85/Hoffmann-La Roche & Co. AG v Commission of the pean
Communitie§1979] ECR 1-00461 ECR European Court of JustiGs8.8§

SeeHoffmann-La Roche & Co. AG v Commission of the Ream Communities.
Ibid., §39-40.

SeeVerizon Communications Inc. v. Law Offices Of Gu¥ti Trinko, LLP540 U.S. 398
(2004).
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the sum of substantial market power and its exeréisThe exercise of that power
is not by pricing, since monopoly pricing, as siatey Scalia, is lawfuf®®
Therefore, as defined by Judge WyzansKiitited Shoe&® it is an exclusionary
practice’®® However, according to Hovenkamp, current antittitsrature may
state that the ‘lever’ that the dominant firm neederder to make its exclusionary

practice work is not the present ability to raisegs above marginal costs, but

rather its ability ‘to dominate a market in a whgt forecloses access to rivals.

In conclusion, dominance goes beyond independehgyiang and goes
as far as the possibility to excluf8 This, as in the case of market power, is also a
matter of degree. The question that remains is, thew to measure dominance.

(1) Factors determining dominance

Dominance is a legal concept based on economicngslAs stated before,

market power is just the possibility to increasécgs above marginal costs.

3% HovenkampFederal Antitrust Policy: the Law of Competitioncgits Practice p. 271a.

396 SeeTrinko, p. 879 (“The mere possession of monopoly power, #med concomitant

charging of monopoly prices, is not only not unlakyit is an important element of the
free-market system”.)

397 SeeUnited States v. United Shoe Machinery Corp. 110 F. Supp. 295 (1953)nited
States District Court, District of New Jersey, ditby Hovenkampfederal Antitrust
Policy: the Law of Competition and its Practige 271a.

398 HovenkampFederal Antitrust Policy: the Law of Competitiondaits Practice p. 271a.

399 Ibid., p. 271a. The author also stated that ‘agtshe monopolist designed to discourage

potential competitors from entering the field, orgrevent competitors from increasing
output’, are exclusionary acts.

400 See Areeda and Hovenkampntitrust Law 8§3A-65la. According to Areeda and

Hovenkamp, exclusionary acts are actions by a damiinndertaking that ‘are capable of
creating, enlarging or prolonging monopoly power imypairing the opportunities of
rivals’ and that either ‘do not benefit consumersll; ‘are unnecessary for the particular
consumer benefits that the acts produce’ or ‘predharms disproportionate to the
resulting benefits’.
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Dominance requires, in addition to market powee, éixistence of other factors
since it goes beyond the possibility of pricing @danarginal cost and implies
independence from other market forces. Then, ngregéng Krattenmaker et all’'s
statement§?* market power is about the restriction of the fnown output;

dominance is not only about the restriction offih@’s own output but also about

the possibility to restrict other firm’s outptfg

Market forces that help a firm’s ability to restrits own and its rivals’
output include factors such as barriers to entrgg aansumer-switching costs.
There are also countervailing structural factorshsas buyer power and market

contestability’®® Such factors are considered below.

(a) Barriers to entry

Several definitions have been proposed regardingt \@hbarrier to entry is. For
example, Bain considers that entry barriers arfadhat allow established firms
to ‘elevate their selling prices above the miniraatrage costs of production and
distribution without inducing potential entrants é¢ater the industry*®* On the

other hand, Stigler considers that a barrier toyeist ‘a cost advantage that an

401 Krattenmaker, Lande and Salop, ‘ Monopoly Powet larket Power in Antitrust Law’,

pp. 247, 265 (stating that there are no meanirgjftérences between market power and
monopoly power since both concepts are qualitagtivielentical, and arguing that
economic power ‘exercised by restricting one’s owatput’ and anticompetitive
economic power ‘exercised by restricting the ouipiubne’s rivals’ are the problems that
antitrust should face).

402 Ibid., p. 265.

403 O'Donoghue and Padill@he Law and Economics of Article 82 BT 118.

404 Joe S. BainBarriers to New CompetitiofHarvard University Press 1956), p. 2; Joe S.

Bain, Industrial Organization(Wiley and Sons 1968), p. 252; See O'Donoghue and
Padilla,The Law and Economics of Article 82 B 117.
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incumbent firm enjoys compared to entrafffsand is a ‘cost of producing . . .

which must be borne by a firm which seeks to etiterindustry but which is not

borne by firms already in the industfy®

The literature has identified several barriers trye O’Donoghue and

Padilla, for example, consider that the charadtesisinherent in the relevant

market lead to identify legal and economic barrterentry and expansidfi’ In

terms of legal barriers to entry, the authors sktate monopolie€? authorization

or licensing requirement§? intellectual property rights’and other regulatory

barriers’! By the same token, the authors consider that tlaeee economic

405

406

407

408

409

410

411

See O'Donoghue and Padilldne Law and Economics of Article 82 B 118.

Bain, Industrial Organization p. 252; See O'Donoghue and Padilldhe Law and
Economics of Article 82 E(. 118. Other definitions are by Fisher, who éd&ris that it

is a barrier to entry ‘any factor that preventsrgnivhen it is socially beneficial’
O'Donoghue and Padilladihe Law and Economics of Article 82 Ef 118; by Von
Weizacker, who considers ‘that any differentialtcadvantage that prevented an efficient
allocation of resource®©'Donoghue and Padilldhe Law and Economics of Article 82
EC, p. 118; by Ferguson, who defines barriers toyeas ‘factors that make entry
unprofitable while permitting a established firmget prices above marginal cost, and to
persistently earn monopoly profits’ James M. Feogugdvertising and Competition:
theory measuremer{Ballinger 1974), p. 10; By Bork, who defines hars to entry as
representation of the realities of doing businesh® superior efficiency of the incumbent
firm relative to rivals O'Donoghue and Padilldhe Law and Economics of Article 82 EC
p. 118; and by Stigler, who defines barriers tayeas ‘a cost of producing (at some or
every rate of output) which must be borne by a fivhich seeks to enter an industry but is
not borne by firms already in the industry’ Stigl8arriers to Entry, Economies of Scale
and Firm Size' inThe organization of Industry1968), p. 67. See Harold Demsetz,
‘Barriers to Entry’ (1982) 72 The American Econorffeview 47, p. 47a—b. According to
Demsetz, all these definitions ‘focus attention e different opportunities facing
insiders and outsiders’ and such an approach Hgt'dirverts attention from other types
of barriers but hides the value judgements implinitthe barriers notion’ Demsetz,
‘Barriers to Entry’, p. 48a.

See O'Donoghue and Padillde Law and Economics of Article 82 E@. 120
Ibid.
Ibid.
Ibid.
Ibid.
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barriers to entry such as sunk cdstseconomies of scale and scdpéand

network effect$!*

Entry barriers grant incumbents competitive advg@saover entrants.
Each barrier has different consequences as somiereaare more insuperable
than others. A barrier to entry, in summary, ma#técult the decision-making
process of entry and exit and therefore suppomsimEnt incumbents to maintain

their dominant position in the market.

(b) Switching costs

Consumer switching costs are costs associated chidimging the supplier of a
good or servic&™® According to Farrell and Klemperer, a product bastching
costs ‘if a buyer will purchase it repeatedly anidl find it costly to switch from

one seller to another or ‘if a buyer will purchagdlow-on products such as

412 lbid., p. 121. These are defined as costs thinwi be recovered once out of the market.

There are, according to the authors, two kindsuoksosts: i) endogenous sunk costs, or
the particular investments or expenditures requioglle made once in the market, such as
R&D, advertising, etc., and ii) exogenous sunk g0st investments in facilities required
to enter into a specific industry. O'Donoghue aradlifa, The Law and Economics of
Article 82 EG p. 121.

413 O'Donoghue and Padill@he Law and Economics of Article 82 §C 122.

414 Ibid., p. 123.

415 See Joseph Farrell and others, ‘Coordination lasak-In: Competition with Switching

Costs and Network Effects’ itdandbook of Industrial Organizationvol Volume 3
(Elsevier 2007) <http://www.sciencedirect.com/sciarticle/pii/S1573448X06030317>
; Gary Biglaiser, Jacques Cremer and Gergely Dolbbbs, Value of Switching Costs
(2011).
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service and repair, and will find it costly to sefitfrom the supplier of the original

product’ #°

The presence of switching costs changes the dynafrtite market. The
literature has shown that switching costs includget of transaction costs that
make competition happen in long-term relationshiagher than in short-term
contracts'!’ This feature begets an ‘ex post monopoly, for WHians compete ex

ante’18

In regards to the latter, the fact that the prodactservice market is
characterized by switching costs makes the econgower of the incumbent
larger and more difficult to challenge. The exisef switching costs enhances

dominance.

(c) Buyer power

Following O’'Donohue and Padilla, buying power issamlered a mechanism to
ameliorate market power and therefore is a detemtiof dominancé!® Buying

power is a structural condition of the market thbdws consumers or buyers to
have decision-making power over a supplier. Thén@st also show that buyer

power, both in merger regulation and in Articlesl Jdhd 102 TFEU have had

416 Farrell and others, ‘Coordination and Lock-In: nQuetition with Switching Costs and

Network Effects’, p. 1972.
a7 lbid., p. 1973.
418 Ibid., p. 1973.

419 O'Donoghue and Padill@he Law and Economics of Article 82 FC 129.
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effects on the commission’s analysis of market posiace it may neutralise
purchaser powef° or ‘remov[e] the possibility of suppliers exercigi market

power’ *#! Strong buying power constrains suppliers’ abilityaise price§*

Despite the aforementioned, the economic literatmy provides weak
evidence regarding the effect that countervailingrkat power has to control
actions of undertakings with a dominant posifi6tEmpirical evidence has shown
that the size of buyers, when having no choice tlelack of upstream
competition, is not a determinant of final pricddd&* Therefore, buyer power
literature fails to explain why buyer power haglditor no countervailing power

against dominant undertakingfs.

(d) Market contestability

Market contestability is a concept developed by Bal{?° according to which

there are highly concentrated markets in whichitlegistence of barriers to entry

420 See UPM-Kymmene/Haindl, Case COMP/M.2498, citedbi., pp. 129-30.
421 See Enso/Stora, Case COMP/M.1225, §97, citedibly, Ip. 129-30.

422 Ibid., pp. 129-30.

423 Howard Smith and John Thanassoulipstream Competition and Downstream Market

Power(2009), pp. 1-2.

424 Sara Fisher Ellison and Christopher M. Snyd@ountervailing Power in Wholesale

Pharmaceutical{MIT Department of Economics 2001) (the authorglgtthe effects of
buyer size on pharmaceutical markets for brandetl gatented (monopoly) drugs and
markets for branded and generic drugs. Results shailarge buyers pay prices similar
to small buyers on non-substitutable pharmacesti@aitibiotics) with valid patents).

425 Smith and Thanassouligpstream Competition and Downstream Market Power 1-2.

426 William J. Baumol and Robert D. Willig, ‘Fixed 6ts, Sunk Costs, Entry Barriers, and
Sustainability of Monopoly’ [The MIT Press] 96 Tikguarterly Journal of Economics 405
(stating that in perfectly contestable marketsyeafixed costs are compatible with many
desirable attributes of competitive equilibrium).
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makes the market outcomes similar to competitiveiligium.*?” As stated by
Baumol, ‘a contestable market is one into whichnerg absolutely free, and exit

is absolutely costles§?®

Despite this feature, some parts of the literatrgcize the concept of
contestable markets. Following Baumol, the conoépbntestability is considered
an ‘ultra-free entry*® that is free and without limits, absolute, andfeety

reversible®°

However, contestability seems to refer to impdréadry cases, and
therefore it misplaces attention from entry comdis to a postentry strugdf#- In
any case, contestable markets countervail any ehahexercise of dominance

through prices or entrant exclusion.

1)) Economic Effects of the Exercise of Dominance

As explained above, dominance refers not only ¢olittely exercise of monopoly
power but also to the likely restriction of thenfis output and/or its competitors’
actual or potential output. Dominance, when exerishas greater effects on

welfare than the exercise of market power; it poedunot only an inefficient

427 See William J. Baumol, ‘Contestable Markets: Apriging in the Theory of Industry

Structure ' (1982) 72 The American Economic Review
428 Ibid., p. 3b.

429 William G. Shepherd, “Contestability" vs. Comitien’ (1984) 74 The American
Economic Review 572.

430 Ibid., p. 573a.
431 Ibid., p. 573b.
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transfer of wealth from consumers to producersdisd could independently or

simultaneously reduce producers’ efficiefes.

However, the exercise of dominance is not alwayse@ as an abuse by
the legal system. Each legal system defines alacmsding to a certain tolerance
to unilateral action that is considered justifiéat, example, due to the particular
circumstances of the market pldé&By the same token, the mere fact of holding
a dominant position in a particular market doesneatessarily imply its exercise,

but a certain legal system may consider illegatlimgl a dominant position.

(1) Exploitative effects

The exploitative effects of the exercise of domp®mre similar to those of the
exercise of market powét Consumers are worse off due to the restriction of
output exercised by the dominant undertaking’sasngetitors’ output restrictions.
Such action translates into price increases thaseca@onsumers to have fewer

options at a higher price.

(2) Exclusionary effects

Dominance, when exercised, produces exploitativee exclusionary effects. As

stated by Krattenmaker et al., there are severgs\fica a dominant undertaking to

432 See Krattenmaker, Lande and Salop, * Monopoly étoand Market Power in Antitrust

Law’, p. 267.
433 Patents in pharmaceutical industries may be d ggample.

434 See Section 2.2.2.2.3.
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restrict a rival’s output: for example, by raisitg rivals’ costs'®

Dominance is
also considered as the possibility of behaving pedeently, as defined by
European authorities, and this requires that thmidant undertaking have the
power to control other undertakings’ output levé@lsen, exclusion is exercised by
restricting total output by means of reducing thenchant firm’s output in order to

increase prices and restrict other firms from engethe market or growing their

levels of output.

(3) Total and consumer welfare effects

The exercise of dominance has two different outcorfiest, it reduces consumer
welfare, and second, it reduces production effiyéi® The reduction of
consumer welfare is given by the reduction of totaput granted by the dominant
undertaking output restraint, which is intendedi¢ébermine prices that are higher
than marginal costs. This ability does not diffenain from the output restriction
ability carried out by a monopolist when exercisingpnopoly pricing. The
reduction of other undertakings’ output, or thetalagtion of the growth of total
output, reduces consumer welfare due to the impattotal output has on prices.

In addition, production efficiency is reduc&l.

435 See Krattenmaker, Lande and Salop, * Monopoly étoand Market Power in Antitrust

Law’, p. 266.
436 Ibid., p. 266.

437 Krattenmaker et al. (Ibid., p. 266) illustratésthoint. The graphic below is helpful:
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ii)

How Is Dominance Measured

As shown before, there is a thin and undefined hrtwveen market dominan

and market power. These unclear boundariesto the fact that dominance a

market power are regularly measured in a similahitan. In fact, some authc

have shown discontent with the impossibility of sw@ing dominance in

consistent matter with the courts’ standz**® Only certain authors ha proposed

measures of dominance distinct from the measuresiarket power reviewe

above.

(1) Market shares

438
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Line S represents the competitive supply curve ofaasket with two firms. Total outpi
capacity of Firm 1 is denoted by, and total capacity (Firms 1 and 2) goes to Levelft
Firm 2 is not dominant and its costs are incredsedrirm 1's dominant conduct, the
will be an upward shift in the supply curve from&S’. The price rises fm P, to B,
while quantity falls from (;, to Q. Due to the output reduction, there is a deadwdags
in consumer surplus and a loss in production efficy (the increase in produci
production costs of the remaining output, EABF)e S&attenmaker, Lnde and Salop, *
Monopoly Power and Market Power in Antitrust Law!,267

See Azevedo and Walker, ‘Dominance: Meaning and sMieament’ (showing that tt
definition of dominance applied in the EU is meghss and unmesurable); Lisbi
LaCour and PeteMollgaard, ‘Meaningful and Measurable Market Doation’ (2003) 2¢
European Competition Law Review 38 (showing a fiomctto measure dominan
following the CJEU opinions
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Market shares have been used regularly as detanteiaad arbitrary measures of
dominance by the literature. As shown above, makates may indeed show, to
some extent, the degree to which an undertakingimé®@pendently determine
market condition§>® As in the case of market power, however, cometiti
authorities heavily rely on evidence indicating keirdominance through market

shares.

Courts, for example, have found market shares par@, or at least
incomplete, evidence of dominance. For example, Goert of Justice of the
European Union, in thédoffman-LaRochedecision, stated that ‘a substantial
market share as evidence of the existence of ardorhposition is not a constant
factor and its importance varies from market to ketaccording to the structure
of these markets”’® However, the court also considers that ‘althougke t
importance of the market shares may vary from oaeket to another, the view
may legitimately be taken that very large sharesiarthemselves, and save in
exceptional circumstances, evidence of the existefia dominant positiorf*

In fact, courts and competition authorities considearket shares as
generalizing factors for the assessment of markstep and dominance. For
example, the Court of Justice of the European Uaimmhthe Commission consider

that firms with market shares above 70 percentlamsinant since such shares are,

439 O'Donoghue and Padill@he Law and Economics of Article 82 Fip. 110-12.

440 Hoffmann-La Roche & Co. AG v Commission of the geam Communitie§38—40, §41;
See O'Donoghue and Padilldhe Law and Economics of Article 82 B@. 110-12.

441 O'Donoghue and Padill@he Law and Economics of Article 82 Fip. 110-12.
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in themselves, evidence of the existence of masketer**? However, European

courts have also presumed dominance when markegsshee above 50 pres&rit
and have not found ‘conclusive evidence of domieant market shares between
40 and 50 percefit? And as shown by O’Donohue and Padilla, even shares
between 30 and 40 percent, despite not being entugitesume or evidence
dominance, are not low enough to discharge a findif dominancé®® At the
other end, market shares below 30 percent havefbaad by the Court of Justice

of the European Union to be unlikely to evidenc@msume dominancé®

U.S. courts, on the other hand, have relied on etadhare data to

determine ‘whether the plaintiff has enough margy@iver to be guilty of illegal

442 SeeHoffmann-La Roche & Co. AG v Commission of the Beam Communities§59;

Case T-139/98\dministrazione Autonoma del Monopoli di Stato vm@ussion[2001]
ECR 11-3413 ECR European Court of Justice, §52;dd@yhue and Padilldhe Law and
Economics of Article 82 E(p. 113 (stating that shares between 50 and 7€epeare
found by the Courts as presumptive of market powerases such adichelin | (Case
332/81 Nederlandsche Banden Industry Michelin NV v Comionisgl983] ECR 3461
European Court of Justice) aAlkSO(ECS/AKZO Chemie B®J 1985 L 374/1 European
Commission; Case C-62/88A\KZO Chemie BV v Commission of the European
Communitie§1991] ECR 1-3359 European Court of Justice).

443 O'Donoghue and PadillZhe Law and Economics of Article 82 BE 114 (stating that
courts have presumed dominance in cases where tr&r&es are above 50 percent but
below 70 percent), citing AKZO (se&KZOandAKZO).

aad O'Donoghue and PadillaThe Law and Economics of Article 82 E@. 114. See
Hoffmann-La Roche & Co. AG v Commission of the peao Communitie§ 58.

445 O'Donoghue and Padilla&;he Law and Economics of Article 82 Ef. 114. See for
exampleMagill TV Guide/ITP, BBC and RTBJ 1989 L 78/43 European Commission
and T-69/89Radio Telefis Eireann (RTE) v Commissjd®89] ECR 11-485 European
Court of Justice, cited by O'Donoghue and Padillee Law and Economics of Article 82
EC, p. 115.

446 See O'Donoghue and Padillehe Law and Economics of Article 82 E@. 115. The
authors citeSABA 1I(SABA’'s EEC Distribution Syste@J 1983 L 376/41 ), showing that
the Commission has found an undertaking with mastetres lower than 30 percent
unlikely to have market power. Similarly, shares loflow 40 percent are not by
themselves factors to discharge a market powerntarket shares between 40 and 50
percent are not considered conclusive evidenceoofitance, as irHoffmann-LaRoche
(Hoffmann-La Roche & Co. AG v Commission of the peam Communitie§59), where
the Court considered that a market share of 43epéis not in itself sufficient to establish
market power.
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monopolization**” In Moore v Jas. H. MattheW® the 9" Circ. Tribunal found
there was monopoly power for an undertaking witly5a-90 percent market

9 However, other courts have found, as a mattemwf that it is unlikely to

share’
have monopoly power in cases where undertakingg Ishares lower than 50

percent>®

Despite the aforementioned, parts of the literatmesider that although
market shares can be administrated as dominana=ios, such variables may
be a source of false positive or negative erfdréarket shares alone cannot be
conclusive evidence of dominance and ‘thereforey ére not a proper substitute

for a comprehensive examination of market cond#idrf

(2) Other measures of dominance

a4t HovenkampFederal Antitrust Policy: the Law of Competitiondaits Practice p. 272b.

448 Moore v. Jas. H. Matthews & Cd73 F.2d 328 (9th Circ.1972), cited by Hovenkamp,
Federal Antitrust Policy: the Law of Competitiondaits Practice p. 272b.

449 Moore v. Jas. H. Matthews & CpValley Liquors v. Renfield Importe@22 F.2d 656 (7th
Cir.) Dimmit Agri Indus., Inc. v. CPC International In679 F2d 516 (5th Circ.1982)
(stating that a market share of 50 percent is fitsefit, as a matter of law, for a finding of
monopolization); Arthur S. Langenderfer v. S.E. Johnson ®4.7 F.2d 1413 (6th
Circ.1990) (stating that it is rare for an undeitgkwith a market share lower than 50
percent to have sufficient market power to mon@eobr attempt to monopolize)nited
Airlines v. Autisn Travel Corp367 F.2d 737 (2d Circ.1981) (stating that a 31 getrc
market share is insufficient for finding monopolyvper).

450 HovenkampFederal Antitrust Policy: the Law of Competitiondaits Practice pp. 272b—
273a.

451 See Hay, ‘Market Power in Antitrust’ (advocatifay the use of market shares to define
market power in antitrust cases); Landes and Ppdviarket Power in Antitrust Cases’,
p. 965; Hovenkampi-ederal Antitrust Policy: the Law of Competitiondaits Practice
pp. 274b-275a (stating that market shares can hadependent relevance in
monopolization cases and in every case, even laayket shares cases, barriers to entry
should be assessed); O'Donoghue and PatiiiiaLaw and Economics of Article 82 EC

452 O'Donoghue and Padill@he Law and Economics of Article 82 BT 136 (stating that a
formalistic approach to a definition of dominanceelerelying on market shares may
require further review by European courts).
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Most defined measures are exclusively related tckebar monopoly power, not
dominance. The literature has found several measafedominance that are
different from market shares. These measures ofrdore are regularly based on
endogenous and exogenous variables that indicatee#tent to which the
combination of different market features may intkce there is a dominant firm

or potential for the exercise of dominance.

(a) Direct measures of dominance

The literature has proposed different measuresoofigance that are intended to
determine whether there is real independence a@nsgisveness of dominant
undertakings from other market forces and its Vikekclusionary effects. These
measures intend to determine a certain degreaelepandence in the market using

variables that are different from market shares.

(1) Output restriction tests

Some authors have proposed a test that indicagesxtient to which a dominant
firm, by restricting its output, restricts totablmstry outpuf>® Dobbs and Richards
have developed an indicator of market dominanceishiaased on determining the

‘extent to which a hypothetical output restrictionby the

453 Dobbs and Richards, ‘Output Restriction MeasufeMlarket Power and Dominance’, p.

1.
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firm . . . would lead to a restriction in overalldustry output (and hence increase

in price)’ ***

The test for homogeneous products is based omplesirelation between

total industry output and the changes in the dontifiam output. The function

proposed by Dobbs and Richaf@dollows the following form:

AQ
n=1, (5)

The test indicates that a variation in a firm’sputtwill make a reduction
of total output,AQ. Then, if the relation between the change in tbhenidant
firm’s output and the total output is positive, #h@re grounds in an appreciable

extent, to consider the dominance of the firf.

In the case of heterogeneous products, the autlecs find a relation
between market share and the Total Output restnigti The authors consider that
for heterogeneous products the relation with outestriction should be measured,
taking into account the elasticity of other produict the market and the dominant

firm product®®’ The functional form to determine the extent of ttamce is:

454 bid., p. 3.
455 Ibid.

456 Ibid. The authors propose that ‘assuming loclitgar demand and constant marginal
costs, theTORTelasticity for the" firm, at the current Cournot equilibrium, is givasn;
=(1/n)S wheren is the number of firms in the industry aBds its market share (either by
quantity or revenue)’.

457 The authors propose that ‘assuming no price icatly other firms, th& ORTelasticity
for the ith product, at the current differentiated product Bogum, is n; =S; +

(e 5
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n, =5+ Zjii((gji/eii) S;) (6)

The authors conclude that the TORT indax, which measures dominance by
determining the sensibility of an industry’s outghtinges to the dominant firm’s
output levels is a good indicator of market poweher in homogeneous and
heterogeneous goods markets. And, according toatileors, this measure is
preferable to the ‘simple market share indicatocsithe TORT elasticity takes

into account the extent of product substitutabgityoss the market®®
(i) Elasticity test

Some authors have found a measure of dominancevialy the patterns defined
by the European Court of Justice in cases suddnited Fruits**® LaCour and
Mollgaard have found that there are direct measafedominance that make it

simple to determine whether an undertaking is damtin

The authors state that according to the EU standamdundertaking’s
independence from market forces ‘to an appreciaxent’ simply means in

economic terms that the decision-making procesh@fdominant undertaking is

458 Dobbs and Richards, ‘Output Restriction Measufeslarket Power and Dominance’, p.

8.

459 United Brands Company and United Brands Continef@al. v Commission of the

European CommunitiesThe Court stated that dominance ‘relates to a iposibf
economic strength enjoyed by an undertaking whioabges it to prevent effective
competition being maintained on the relevant mabkeaffording it power to behave to an
appreciable extent independently of its competjtangstomers and ultimately of its
consumers.’
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inelastic, or insensitive, to the behaviour of ceitprs, customers, and

consumeré® A firm then is independent if a change in price Hano meaningful

price response from its competitdP$ji) a meaningful quantity response from its
462

competitors,’© and/or iii) a substantial quantity response frasncustomers and

consumeré®

Then, the authors propose that the elasticity, emsisivity, of pricing,
output, and demand decisions in the dominant uakied should be close to zero
in order to consider that independence should hermiéed in an appreciable

extent?®*

The problem with the aforementioned system tordetee dominance is its
administrability. Any estimation of dominance re@si that at least the dominant
firm’s price and output vectors, the rivals’ pricard quantities matrices, and
whatever other variables necessary to determingti@ty are well specified®

This information—in addition to the use of economtemethodologies that are

460 LaCour and Mollgaard, ‘Meaningful and Measuraidkerket Domination’, p. 2.

461 This means that a change in the prices of rivRldhas no impact on the prices of the

dominant undertaking priceg; therefore, the dominant undertaking is insensitovrivals

dpP
pricing conduct. This is represented by the idgntit= ﬁ.
14

462 This means that a change in the output quantitdyced by rivalsQ, has no impact on

aq
the dominant undertaking’s outpgt, This is represented by the identity= W;Q.
q

463 The authors’ economic interpretation of this werat, if there is a dominant undertaking,

customers would be relatively insensitive to prickanges made by the dominant

dp /p

undertaking. This is represented by the identits, @,
q

464

LaCour and Mollgaard, ‘Meaningful and Measurdtierket Domination’, pp. 2-3.

465 Ibid., pp. 4-5.
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advanced but highly questionable such as dynamue pegressions and co-
integration analysis for rivals’ price elasticityhe import penetration test using
rivals’ quantity elasticity, and residual demandalgsis for determining the

dominant price elasticity—makes the standard mugrerdifficult to follow.

(b) Firm size distribution as measures of dominance

Several authors have found dominance to be a fumat the relative position of
firms in a particular market or the market's firnzes distribution. Relative
dominance, then, refers to the relation of a firithvother firms in the market,
relying on market shares and other endogenousblesidhat determine the way
firms interact according the size and industry emriation. Despite the fact that
several relative dominance measures have been ggdpthe most relevant ones
are analysed below. Some authors, however, hatreizgd the relative measures
of dominance, stating that the relative weight afominant firm to its rival must
not be overstated, since what is important is, @teg to the authors, not the size

of firms but whether rivals can quickly expand protion to meet demarf§®

(1) Firm size distribution

406 O'Donoghue and Padilldhe Law and Economics of Article 82 EThe authors cite

Hoffmann LaRochgHoffmann-La Roche & Co. AG v Commission of the Rean
Communitie9, where the European Court of Justice statedldingé market shares are not
a problem if competitors with much smaller shamesable to rapidly meet demand.
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Kwoka®’

considered that every price—cost margin is a fanctof firms’
inequality’® and the number of firms in a marké&t Therefore, Kwoka concluded
that industries dominated by one or two firms hhigher price—cost ratios than
industries with equal-size firms or with large centration ratiod’° The author

then concludes that industries with high-dominaindeistries ‘are more deserving

of antitrust scrutiny than highly concentrated 0rié5s

In order to reach the latter conclusions, Kwokappses a definition of
dominance based on firm size distribution and psepa definition of dominance
as inequality. The author considers that inequaditg distribution variable that
focuses on the pattern of shares, or the relatwagtipn that each firm has with its
follower in the particular markéf? Therefore, the author proposes a way to

measure market inequality using bilateral markatesllifferences.

The function proposed by Kwoka responds to thetalhg form:

D = ¥721(s5 = 8j41)? (7)

467 John E. Kwoka Jr., ‘Large Firm Dominance and &@ost Margins in Manufacturing

Industries’ (1977) 44 Southern Economic Journal {&@®wing that price—cost margins
are higher in industries that are dominant thamdustries that are highly concentrated,
and concluding that antitrust actions should foonshighly dominated industries rather
than on concentrated markets).

408 Seelbid.

469 Ibid., pp. 183-184.
470 Ibid., p. 188b.

47t Ibid.

472 lbid., p. 184b.
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This function shows that where there are largesdsgiween consecutive
firms’ shares, there is inequalit{® Gaps between firms are less significant the

longer the tail of firms i§"*

(i) Relative dominance

Following Kwoka, Melnik et al. propose a functiandetermine dominance based
on the relative position of an allegedly dominantertaking and its followé¥?>
The authors propose a mathematical function thaitgat the individual firm, not
the aggregate market, in order to define if therdaminance. The function starts
by comparing a firm’s market share with the follsisemarket share in order to
infer whether there is a relative market sharedagough to consider such firm
dominant!’® The authors define an equatibhthat determines whether a singular

firm is surpassing a threshold in a particular stdp such that a single

undertaking is dominant in the industry.

473 Ibid., p. 184a.

474 Ibid., p. 184a. If there were ten firms in a netrkhe equation would be represented as.

This shows that in accounting for the effect ofaiation in the share of one firm on
inequality, the shares of the following and pregiduims in the tail should be take in to
account.

475 Melnik, Shy and Stenbacka, ‘Assessing Market Dm@mce’, pp. 65-66 (wherein the
authors propose a new measure to assess markehatami that classifies when an
individual firm, not an industry, has a dominansipion).

476 Ibid., p. 65.

art See lbid., p. 66.
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The authors state that a firm is dominant if thenfsurpasses a market
share limit that is endogenously defifédiThe definition of such a threshold is
based on different variables: first the market shdifference between the first-
and second-largest firms’ market share, secona¢ah#&ined market share of the
industry, and third a parameter that captures tternpial competition that may

face the largest undertaking in the market.

The authors propose a measure of dominance thattefthe variables

above, which in mathematical terms is

SP = g(s1,52,,5p) = 5[1 =¥ (51— 52) (1 = Ty )] (8)

where SPis the market share that is considered the thrdsthalt should not be
surpassed in that particular industry. Therefdr¢he number of firms is greater
than or equal to twoz 2 , then whenever the market share of the largest i
larger thanS?, s; > SP, then the largest firm is considered a dominann.fi
Notice that the authors use the parameter as apfrerit which means that, thg?
cannot be larger than such a parameter, determimimgrtain presumption of

dominancé’®

The simplified form®® states that dominance may be measured as

478 lbid., p. 66. See also Droucopoulos and Chrot#sssessing Market Dominance’: A

Comment and an Extension’.

479 Melnik, Shy and Stenbacka, ‘Assessing Market D@mce’, p. 65.

480 If, then substituting, is, then such a term ia #guation may be rewritten as, and this is

equal to, which is the simplest form to calculdite dominance measure.
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SP =

N |-

[1—y(s1+52)(s1 = s2)] = 2 [1 = y(s7 — s3] 9)

The authors’ state, that is a parameter that captures the ‘constraint

imposed by potential competition on firm 1's dontina’*®* On the other hand,
there is a fixed ‘parameter o% unexplained by the model. The simplest

explanation may be that following a Cournot’s fisrbehavioural model, if two
firms have equal market share of 50 percent, nelthe market power. In fact, if
we substitute 50 percent as the market shareseofirtins in the equation, the

result would be%, regardless of the value ¢f That is why the measure of
dominance defined by the authors is a functios,afs well*®?

In summary, the previous section showed that, athencase of market
power, there are multiple ways to define what danae is and how it should be
measured. This section highlighted the ‘menu’ @ndards on dominance that
mainstream authorities and the literature have nddfi and that emerging
economies could use to design their policy. Infallewing section, the rules and
standards for defining and determining dominancéadtin American emerging
economies will be analysed in order to show what policy makers and
competition authorities have chosen when desigttiad_atin American emerging

economies policies.

481 Melnik, Shy and Stenbacka, ‘Assessing Market D@mce’, p. 65.

482 Ibid., p. 69.

160



4. Dominance in Emerging Latin American Economies

As shown in the previous sections, market powerdordinance are concepts that
have developed in regards to deep and complex edonanalysis. This has
influenced competition law enforcement. Enforceedire dominance in several
ways, even when the actions of the dominant unkiegaare analysed using

statutory definitions.

In this section, the statutes of emerging Latin Ans economies and the
most relevant cases of each jurisdiction are desdrifocusing on the choice of
legal standards and the arguments of competitithoaties regarding dominance.
Second, the question of measuring dominance isssdeand the methodologies
proposed by Latin American economies are reviewdten, a summary of
findings is shown in order to propose a questigarging what rule or standard
should be followed by Latin American emerging ecores in regards to their
characteristics and goals, and having in mind eecoogrowth as the policy’s
guiding principle. Finally, it will be shown wheththis proposal fits in the current

statutes of the Latin American emerging econontiedias.

)] The Standards of Dominance in Emerging Latin Amerian

Economies
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The statutes of the emerging Latin American ecoesnstudied have broad and
asymmetric definitions of dominance and a wide eaofjconducts that constitute
an abuse. Regarding what is considered dominaneestatutes have two distinct
approaches: i) on the one hand, to propose an degnition that is filled by
enforcement, and; ii) on the other hand, to propmseery strict definition and

method to get to such a result.

Regarding the open definitions of dominance, thele@h statute, for
example, is silent about what a dominant posit®nim addition, there are no
guidelines determining explicitly what the authgrdr the Tribunal considers as
having or exercising a dominant position. The Cdi@n Decree 2153 of 1992
defines dominance as the ability to determine mackaditions®® leaving to the
authority the interpretation and scope of the wat@sdetermineand market

conditions

Similarly, the Brazilian statute defines contrdlaosubstantial part of the
relevant market, as producer, distributor, custonoerfinancer of a product,

service, or technology, relative to the product asaivice’®® However, the

483 Decreto 2153, article 45.

484 Lei 8884, article 20, §2. Some authors have dt#tat the terndominationcould be
construed from other Brazilian statutes that diyeahd indirectly refer to ‘monopolistic
conditions’ and ‘market domination’. Article 3 ofalv 4137 of 1962 refers to relative
dominance as a market condition where ‘there igsdricted number of companies in
relation to another company that do not have thalitions to compete with it in a certain
business or service rendering area’. Similarly, thation is found in article 5 of the same
legislation where monopolistic conditions are definas the situation ‘in which a
company or a group of companies controlled produactiendering of services or sale of a
certain good to such extent that it eventually bezdhe overriding influence upon the
respective prices’. See Ecio Perin, ‘Abuse of Danie in Brazil. Issues and
perspectives’ (UNCTAD's Intergovernmental GroupEsfperts on Competition Law and
Policy). In the words of Perin, ‘[ijn the case dfide 5, the relevant element in order to
verify the domination is the possibility of overnd influence over the prices, which
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Brazilian Law 8884 presumed there is dominance wliee undertaking has a
market share above 20 percent, leaving the detatimmof not being dominant to
the parties investigated by showing there is ndrobof the relevant market. The
current Law 12529, maintains such threshold gngnthe authority, CADE, the
power to define a different threshold for industrieith particular economic
characteristic§®> However, the new Law in force considers in Artid.2, that

there is a dominant position whenever ‘a compangroup of companies is able
to change unilaterally or coordinately market ctinds’.*®*® Similarly, in the

Mexican case, the Federal Mexican Competition &adiefines what dominance
is. According to Article 11.i of the Mexican Comjiein Law, any violation of the

6"’ The same Statute in

Statute requires evidence of ‘substantial marketgy
Article 13 considers that in order to determine thbe an undertaking is in the
capacity to exercise some influence over the marketust have a large market

share and the possibility to fix pric&$.

On the other hand, the Peruvian statute definesirdorce following the
open pattern of the Chilean, Colombian, and Braazillaws, as the ability to

‘restrict, affect or distort in a substantial fothe demand and/or supply conditions

implies that, in terms of article 3, the competitiis limited, insignificant and even non-
existent. Hence, domination is related, in these legal texts, to the idea of overriding
influence in order to control prices through linditer insignificant competition. Although
it has been repealed, Law No. 4.137/62 providewiitls important information’. Perin,

‘Abuse of Dominance in Brazil. Issues and perspesti

485 According to §2, article 36 of the Law 12.52926f11, ‘A dominant position is presumed

... when controlling 20% (twenty per cent) or moretlné relevant market, and can this
percentage be amended by CADE to specific sectotekeoeconomy’. See Lei 12529,
2011, (Diario Oficial da Unido, Brazil).

486 See §2, article 36 Lei 12529, 2011, (Diario Gfidla Unido, Brazil).

487 Ley Federal de Competencia Econémica, 1992, i@@ficial de la Federacion, Mexico),

article 11.i.

488 Ibid., article 13.
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in such market without its competitors, suppliearg€astomers can, immediately or
in the near future, countervail such possibilf§? However, the Peruvian Statute
instructs the competition authority regarding whattake into account when
determining a dominant position, defining structgi@ments such as substantial
market sharé® the characteristics of demand and supplythe technological
development of the mark&¥ the access to finance, inputs, and distribution

493

networks: po4

the existence of legal, economic, or strategiciéa to entry;”” and

the existence of suppliers, clients, or competitaits bargaining powet®

Finally, the Argentinean statute defines dominainca structural manner,
considering that there is dominance if “there srayle supplier or customer in the
national market... or without being the single digspr customer, the undertaking
is not exposed to substantial competition or, whgnthe degree of vertical or
horizontal integration is in conditions to determithe economic viability of a
competitor participant in the market, in prejudisethem”**® The Argentinean
Statute also instructs the authority in respecwiwat sort of analysis should
conduct in order to determine whether there israidant position. The Act states
that the authority should determine the degreehithvthe good or service could

be substituted by other goods or services, thetisulien conditions and the time

489 Decreto Ley 25868, article 7.1.

490 Ibid., article 7.1.a.
491 Ibid., article 7.1.b.
492 Ibid., article 7.1.c.
493 Ibid., article 7.1.d.
494 Ibid., article 7.1.e.
495 Ibid., article 7.1.f.

496 Ley 25156, article 4
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required’®” Similarly, the degree on which regulatory resimiatlimit access to
products, suppliers or customers of the mat¥egnd the degree to which the
likely dominant could influence unilaterally prices restrict the access to inputs
or market demand and the degree to which thereoimtervailing market

power??°

As is shown, statutory language and parts of treekblletter laws in
emerging Latin American economies have been highljynmetrical regarding the
definition of what a dominant position is. The eria to determine whether an
undertaking is dominant, varies from jurisdictian jurisdiction, apparently not
allowing the authority to depart from statutorydaage. But case law shows that
most jurisdictions have determined what a dominamttertaking is using criteria

other than just the statute.

Enforcement has been less asymmetrical than stala#iing. Three
different enforcement policies regarding what ciass dominance could be
identified, keeping in mind that the countries’ quetition authorities have moved
between enforcement policies and standards regardominance on several
occasions during the last decade. According to wiaat explained afore, in terms
of policy choices, dominance may have three differapproaches: first,
dominance is considered an equivalent concept tehaower, or the ability to

price; second, dominance is considered as a coticapgoes beyond monopoly

a9t Ibid., article 5.a
498 Ibid., article 5.b
499 Ibid., article 5.c
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pricing and as the ability to behave independeirilythe market; and third,
dominance is considered as the ability to price exxude. In this section it will
be shown that Latin American emerging economies ldafined dominance in
multiple ways according to different standards,icating a certain lack of

individual policy identity.

(1) Dominance as the exercise of market power

As shown in the previous sections, it must be hggied that the common notion
of market power, regularly advocated by mainstremmpetition law systems, is
neither defined nor used in Latin American econafnistatutory language.

However, all the competition authorities have hadisions whereby the concept

of dominance is considered different from market/@o

Brazil has consistently held that antitrust lediska punishes the abuse of
‘market power’, and considers that ‘market powendaholding a dominant
position, which is a legal concept, are differentions with different meanings.
The Brazilian Competition Tribunal Guidelind% have tried to clarify the
concepts stating that Brazilian competition law liggermined that there is a
dominant position when an undertaking has a mathate above 20 percent—but
it is only dominant if it has ‘market power’. Acabng to the guidelines, having
market power implies that an undertaking is capabfe ‘systematically

maintain[ing] its prices above the competitive leweithout losing all its

500 See Conselho Administrativo de Defesa Econdn@eaa Pratico do CADE: a Defesa da
Concorréncia no Brasi{3rd Edition edn, CIEE 2007).
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customers®® The Brazilian Tribunal Guidelines are clear intis@g that the legal
concept of a dominant position is different tha@ tloncept of market power, since
‘an undertaking with a dominant position in theekg&nt market, not necessarily
poses market power’. Thus, according to the Brazillribunal, ‘the concept of
market power is based on an undertaking’s abibtydise prices without losing
customers, and the mere existence of a dominantigross not a sufficient
element for such enterprise to have the abilityndaterally increase price®’?
The language used by the Brazilian authority sgeanadoxical. Nevertheless, it is
the way the authority has interpreted its stataterder to avoid considering that
every undertaking with a dominant position of 2@cpat or more is dominant in

the economic sense.

The case law is much more explicit.@®! dos Medicamentos v Pfiz8F
the Brazilian Tribunal, studying the pharmaceutiocadrket, defined abuse of
dominance as the systems used by a dominant ukieyt® implement practices
or conducts that, without such unilateral behaviousuld not exist® This, as
was stated by the Brazilian Competition Tribunalesl not mean that just because
a monopolist is pricing products there will be abudlonopoly pricing is

considered an expression of market power, notlldgal exercise of such power.

S0t Ibid., §4.
502 Ibid., §5.
503 CPl dos Medicamentos v Labératorios Pfiser LtdArosesso Admnistrativo

08012.000966/2000-01 Conselho Administrativo deeBafEcondmica, Brazil.

S04 Ibid., pp. 2-3.
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That was the case BDE v White Marting> White Martins participated in
the industrial gases industry in Brazil and wasuaed of excessive pricing in the
production and commercialization of cylindered osiyg The Tribunal,
concurrently with the Braziliasecretaria found there was dominance since the
company had a large market share. In additionethers market power, and it was
found that the investigated undertaking had exedcsuch power through prices.
However, such facts were not enough to find abéislminance®® The Tribunal

stated then that

in the case of the company holding market powsrratevance is
such that a variation of its production is ableatfect prices. As a
result, there are incentives for such firm to pailess than it is
socially desirable [and] be paid higher prices thmmse would be
observed under conditions of competitf3h.

The Tribunal confirmed the statute considers that ¢éxercise of such market

power by pricing should not be punished by the [@lae Tribunal stated,

the market power held by an enterprise is oftentitegte. This is
the case of dominant positions acquired throughomeificiency,

better quality of products, and/or innovation . Thus, it is

economically desirable that the exercise of mapketer obtained
legitimately be regarded as lawful, since it is thase of the
incentive for firms to compete on cost reductiotrease of quality
and innovationt®®

The Mexican statute is clear that not only marlet/gr or the power to price, but

also a set of statutory elements, are required.M&ecan Supreme Court stated

508 CPI dos Medicamentos v Virtu's Industria e Comertid. Prosesso Admnistrativo
08012000980/2000-23 Conselho Administrativo de Beefeconbmica, Brazil, p. 4.
506 SDE v White Martins Gases Industriais do Nordesta. Brocesso Administrativo

08000.11084/1994-08 Conselho Administrativo de BefeEconomica, p. 2.
207 Ibid., p. 2.
508 Ibid., p. 3.
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that ‘market power is the capacity to influence tmarket prices®® Then,
according to Mexican competition law, the detonaibisanctions is finding the
‘existence of the power to influence over the m&yK€ not ‘the power to
influence prices®** However, the Mexican Federal Competition Commissias
followed such a definition in cases such TEmex 12 and Gas de Oxaca™
where substantial market power was considered taigedegree of pricing
independence. In th&arner Lambertase, the Mexican Competition Commission
stated,
Regarding the literal i of article 13 of the LFQitife predation], it
was established that the substantial market powistsewhen an
undertaking can have above-normal profits in prgémhperiods of
time. An enterprise has substantial market poweiisfpossible for
such enterprise to price above economic cost (en@naost
includes the opportunity costs of all factors) with losing an
important part of sale3**
The Chilean Tribunal for the Defence of Free Contipet several times

has defined market power as a concept equivaletdronance, never considering

the economic meaning of market power, or the pawgurofitably raise prices.

509 Wagner LamberRecurso de Amparo en Revisién No. 2589/96 Supremet®f the

Nation, Mexico, p. 340.
510 Comision Federal de Competencia v Gas de Oaxada,d® C.V. and Gas,del Tropico,
S.A.de C.VRecurso de reconsideracion, Expediente No. RA-@B X omisién Federal
de Competencia, Mexico, p. 49.

o1 Ibid., p. 49.
>12 Comision Federal de Competencia v. Grupo de Teleograciones Mexicanas S.A. de
C.V. Recurso de reconsideracion, Expediente No. RA-@L-2Comisién Federal de
Competencia, Mexico, p. 12.

513 Comision Federal de Competencia v Gas de Oaxada,d® C.V. and Gas,del Tropico,
S.A.de C.Vp. 51.

14 Comisién Federal de Competencia v Grupo Warner LennldéxicoExpediente No. RA-
06-96 Comision Federal de Competencia, Mexicolp. 1
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This use of language appears in several casesasi@marco v CoincA™ FNE v
Empresa de Electricidad de Magallarié8, and Comercial y Agricola v
Cooperativa Agricola Pisquera Elqefi’ among others. The Chilean Tribunal had
imprecisely considered market power as holding raidant position, considering
(unlike in the Brazilian cases) that market poweegbeyond the mere ability to
profitably set monopoly prices. This use of the aapt of market power only
shows the lack of economic grounds in the analystertain decisions regarding
unilateral conduct but does not disqualify the deyause of the concept of

dominance in unilateral conduct cases as showmeifiailowing section.

Similarly, Colombian and Peruvian case law haveduthe termmarket
power to refer to dominance. For example, $1C v Cadbury Adants® the
Colombian competition authority concluded that Adanad market power in the
market for chewing gum due to the competitive ativgm of the excess of
installed capacity grants in order to respond tp @@mand increase without any
investment!® Similarly, in Ambev v Backu¥® the Peruvian Competition
Commission considered the fact that Backus hatsifavour large and perdurable

barriers to entry from new competition, and sucmarket character granted the

515 Demarco S.A. v Coinca S.A. y Municipalidad de Samn&do Sentencia 37/2006
Tribunal de Defensa de la Libre Competencia, Chile.

>16 Fiscalia Nacional Econdmica v Empresa de Electadidle Magallanes S./Sentencia

73/2008 Tribunal de Defensa de la Libre Competeriile.

s Comercial y Agricola S.A. v Cooperativa Agricolas@iera Elqui Ltda.Sentencia

99/2010 Tribunal de Defensa de la Libre Competeritile.

>18 Superintendencia de Industria y Comercio v CadbAiams S.AResolucién 22624 de

2005 Superintendencia de Industria y Comercio, f@bla.
o19 Ibid., §4.2.5.

520 Ambev PerGi S.A.A. v Unién de Cervecerias Peruanasku® y Johnston S.A.A.
Expediente N° 001-2004-CLC Comision de Libre Corapeta, Pera.
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company the opportunity to exercise its market poieln both cases, structural
factors were considered sources of ‘market powad #herefore sources of
dominance. However, the authorities have not ctergly considered that
dominance is equivalent to the exercise of marketgy. In fact, in theGloria

S.A>%2 case, the Peruvian Competition Commission cleatites that market
power is the ability of an undertaking to unilatBranfluence market prices, as

distinguished from dominanc®&?

(2) Dominance as the ability to behave independently

Most of the jurisdictions studied have consideredt tdominance is something

beyond mere economic market power and have fouaddbminance is certain

independency from market forces. Behavioural inddpace from other market

forces, as studied in Section 3 of this chaptethésEuropean case law influence
on Latin American competition la%* The legal perspective on dominance in
European law has determined dominance as an ukiogy&immunity from the

forces of rivals and consumers, allowing such aerense the power ‘to behave

521 Ibid., §142.

522 Asociacion de Ganaderos Lecheros del Perl y Forgld-aimento para la Ganaderia

Lechera de la Cuenca de Lima v Gloria SExpediente 013-2007/CLC Comision de
Libre Competencia, Peru.

523 Ibid., p. 10.

524 See Adriaan Ten Kate and Gunnar Niels, ‘Mexi&@snpetition Law: North American
Origins, European Practice’ in Philip Marsden (edgndbook of Research in Trans-
Atlantic Antitrust(Edward Elgar 2006) (showing Mexican cases whemdjean case law
had more influence over statute’s interpretatiantblS case law).
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to an appreciable extent independently of its cditgre, customers and ultimately

of its consumers®?®

Peru is probably the jurisdiction that has mosthsistently stated that
having a large market share and the power to psicedt enough to consider an
undertaking dominant under their legal system. Pleeuvian statute, as stated
above, has probably considered dominance as ‘theempto exclude’, but the
interpretation given by Peruvian Competition Auihoihas been closer to the
European standard regarding independent behaviouar bther market forces.
This can be seen in several decisions where thHeo@tyt consistently used the

same standard to determine a dominant position.

In Ambev v Backy¥® Ambev accused Backus of blocking Ambev’s entry
to the Peruvian beer market by excluding Ambev'®sgliaries in Peru to
participate in a beer bottle interchange prograMif@dministered by the Beer
Producers Committee at the National Industries éisson, controlled by

Backus>*® The Peruvian Competition Commission consideretlitharder to find

% See O'Donoghue and Padillehe Law and Economics of Article 82 E& 107, citing

United Brands Company and United Brands Continefdal. v Commission of the
European Communitiesand Hoffmann-La Roche & Co. AG v Commission of the
European Communitie§38.

526 Ambev Per(i S.A.A. v Unién de Cervecerias PeruanakB y Johnston S.A.A..

527 According to the case description, the Peruvizeef bottles interchangeability system’

emerged as a means to facilitate the commerciaizatf beer on the market. It was a
natural development to which various businessmeinedl to increase efficiency in the
industry by operating cost savings. The systemwadtb consumers to exchange their
empty containers for a brand of beer X and buy aaets full of a brand Y and/or Z.
Thus the consumer could access products of diffdseands and business origins. The
system thus reduces costs to consumers and corap&eie Ibid., 85.iv.

528 See Ibid., §5.
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Backus dominant, evidence of a ‘high and stablekatashare at the tim&® was
not enough to hold that Backus was dominant, sine&s also required to show
what ‘the conditions of access to the market, theracteristics of production, the
existence of excess capacity, the situation onmtheket (stable or growing), the
legal barriers at the entrance’ were at the fifieThe Peruvian Commission
concluded that in addition to the large market slald by Backus and the control
of such a system and of production plants decenghlin different parts of the
country, installed capacity excess and consumealtippyto Backus's brands
‘represent advantages for the incumbent in the dambeer market and represent

prima facie case that it is dominant in that mark®t

This standard has been followed in several deawssiby the Peruvian
authorities. For example, irGroup Multipurpose et al. v Cloré¥ the
Commission considered that the methodology regularsed for assessing
dominance requires the calculation of market shares the contrast of such
shares with several market indicators such asatiifs defined in article 7 of the
statute in order to make an inference regardingettient of such dominanc&
The Commission also found that in regards to thaapolistic position of Clorox
in the market and the fact that no enterprise mkered the hypochlorite market in

the previous years, the financial and other enayiérs—in addition to the fact

529 Ibid., §130.
530 Ibid., §129.
53t Ibid., §145.

532 Group Multipurpose S.R.L. y Gromul y Dispra E.l.Ru/lQuimpac S.A. y Clorox Per( S.A.
Expediente N° 005-2001/CLC Comision de Libre Corapeia, Peru.

533 Ibid., §34.
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that Clorox price discriminate¥—reinforced the conclusion that Clorox was

dominant in the marketdentical wording was used in other decisions sash

Indecopi v Backuy¥® where the Peruvian Commission found Backus again

dominant in all the beer market segments due toldtge barriers to entrj°

Similarly in El Palacio de la Decoracién v Productos Parafbthe Commission

found that Productos Paraiso was dominant in tlmevilgan mattresses market due

to its large market share and several other fathatsincreased barriers to entry of

new competitor§®

Mexico, Chile, and Colombia have also advocatedafo approach where

dominance goes beyond pricing and requires an taideg's market

independence. I@omercial Agricola et al. v Capel® the Chilean Tribunal held

that in order to determine whether there is magater, it is required to make

special considerations about the industry’s stmectparticularly the degree of

market concentration, vertical concentration, dsition structures, and entry

costs>*® Having the latter in mind, the Chilean Tribunahctuded that Capel, who

participated as a buyer in the grape market, hadigih market power to behave

534

535

536

537

538

539

540

Ibid., §34-35.

Indecopi v Grupo Backu&xpediente Preliminar 007-2009/CLC Comision de é&ibr
Competencia, Peru.

Ibid., §104-5.

El Palacio de la Decoracion S.R.L. v Productos Rsmadel Peri S.A.(Expediente 007-
2010/CLC Comisién de Libre Competencia, Pera.

Ibid., 852, 861.
Comercial y Agricola S.A. v Cooperativa Agricoladriera Elqui Ltda..

Ibid., §25.

174



independently and to control the regional markeThe Mexican Commission has
also stated that, according to the statute’s piavss not only the ability to price is
considered as a determinant in dominance casesalbotthe ability to price

independently. For example, 8eps&** the Commission held that it is required,
in addition to substantial market power, to evidetize existence of barriers to

entry and imports’ lack of access to the market.

The Colombian Authority also considered that eletmeébeyond market
shares and prices should be taken into account wdeéermining whether an
undertaking holds a dominant position.StC v Induga® the authority explicitly
considered that to evidence a dominant positios, mecessary to have regard for
the industry studied, first by determining the g#ldly dominant company’s share
in the market* then by estimating the undertaking’s installed amsed
capacity>*> and the general infrastructure of such an undiexgak® The next step
is to study the market's barriers to entry and dsncentration, and the
competitors’ and consumers’ likely reaction to thedertaking’s decisions’

Only then, the Authority concludes, is it possitideconsider that there is market

54t Ibid., §26.

242 Transportes Matoh v Sepsa Custodia de Val@esediente No. DE-44-2006 Comisién
Federal de Competencia, Mexico, p. 16.

243 Superintendencia de Industria y Comercio v Indastle Alimentos la Galleta S.A.

Resolucién 15653 de 2001 Superintendencia de IndysComercio, Colombia.
44 Ibid., §3.
>4 Ibid., §3.1.
546 Ibid., §3.1.
> Ibid., §3.5-3.6.
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power>*® This view was first presented BIC v ColantZ*® where the Authority

was studying whether Colanta was dominant as bofyew milk. The Colombian
Competition Authority held that the company was dwnt because it had not
only a large market share but there were also factoch as barriers to entry.
This view of dominance as the likelihood of havieytain market independence
was followed in several subsequent cases sucBl@sv Empresas Publicas de
Medellin®* where, studying the market for Internet access, @olombian
Competition Authority held that the fact that thempany had a large market
share, in addition to difficult and slow entry amapetitors, granted the incumbent
the ability to behave without regard to competitoddso in SIC v Cadbury-
Adams>®? Adams was considered dominant in the chewing guarket since in
addition to its large market share, its distribatizetwork and its brand portfolio
granted such undertaking the ability to make denwsidisregarding customers’
and competitors’ actiorS> Similarly, in Condominio Shopping Center Iguatemi v
ParticipacBes Morro Velho LtdZ! the Brazilian authority also made reference to

the independence of the undertaking as the detanhfactor of market power?

548 Ibid., §3.3.

249 Superintendencia de Industria y Comercio v COLANSIA. Resolucién 588 de 2003
Superintendencia de Industria y Comercio, Colombia.

550 Ibid., §3.6.

251 Superintendencia de Industria y Comercio v EPM SR&solucién 8328 de 2003

Superintendencia de Industria y Comercio, Colombia.

%52 Superintendencia de Industria y Comercio v Cadidgms S.A..

%53 Superintendencia de Industria y Comercio v EPM,$#42, §4.2.8.

554 Condominio Shopping Center Iguatemi v Participagdesro Velho LtdaAdministrative

Process N° 08012.006636/1997-43 CADE, Brazil.

%5 See Ibid. The relevant market was defined astiopping centres of the region of Alto

Padrdo in the western, south, and eastern seatibtise Central Zone of Sdo Paulo.
Market power was inferred from the differential chater of Iguatemi’s Shopping Centre,

176



Finally, one of the few cases on abuse of domi@atecided by the
Argentinean Commission waNDC v YPE*® where YPF was considered to be
holding and abusing of its dominant position in mh@ket of liquid petroleum gas,
LPG. The Argentinean Competition Commission congidethat beyond mere
pricing power and the fact that YPF had a largeketagshare, the undertaking was
the only LGP producer with presence in the wholentcy and the largest
exporter, its competitors were small and had nogta expand, barriers to entry
due to initial investments were high and importmags not feasible option due to
the large trade barriers and importing c33f#\ll those elements were considered

in order to find YPF dominant.

(3) Dominance as the ability to exclude

Finally, some case law has suggested that dominanoa only independence in
the market but also the ability to exclude. If amdertaking is dominant in the
market, it will have the power to exclude compesiacustomers, or consumers
without incurring substantial losses. Not much dasein Latin America has had
this approach, but a few cases, mostly related xiusionary abuses, have

determined dominance as such power.

its likelihood to impose higher prices in such edlity, and its participation in the relevant
market.

356 Comisién Nacional de Defensa de la Libre Competencf PF S.AResolucién N°189/99
CNDC Comisién Nacional de Defensa de la Competedeigentina

557 Ibid., §85.3
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For example, the Chilean Tribunal @PS Ingenieria et al. v Telefonica
Moviles de Chil&® found that Telefénica Méviles was dominant in tharket for
mobile telecommunication for the termination oflgah Telefénica’s network.
This, according to the Chilean Competition Tribyngtanted Telefonica a
dominant position that allowed it to behave indejsily without regard for
competition. Therefore, it had the power to exclulled such power, added the

Tribunal, was larger the larger the mobile operagtwork was>*

Similarly, in Ambev v Backy¥° Ambev accused Backus of blocking
Ambev’s entry to the Peruvian beer market by exagidhmbev’s subsidiaries in
Peru to participate in a beer bottle interchange@mmé®* administered by the
Beer Producers Committee at the National Indus#igsociation, controlled by
Backus>®? The Peruvian Competition Commission consideretlitharder to find
Backus dominant, evidence of a ‘high and stablekatashare at the tim&° was
not enough, since it was also required to show What conditions of access to

the market, the characteristics of production,akistence of excess capacity, the

258 OPS Ingenieria Ltda., ETCOM S.A., Interlink Glob@hile Ltda. y Sistek Ltda. v
Telefénica Méviles de Chile S.Sentencia 88/2009 Tribunal de Defensa de la Libre
Competencia, Chile.

%59 OPS Ingenieria Ltda., ETCOM S.A., Interlink Glob@hile Ltda. y Sistek Ltda. v
Telefénica Moéviles de Chile S.Sentencia 88/2009 Tribunal de Defensa de la Libre
Competencia, Chile.

560 Ambev Per(i S.A.A. v Unién de Cervecerias PeruanakuB y Johnston S.A.A..

=61 According to the case description, the Peruvizeet bottles interchangeability system’

emerged as a means to facilitate the commerciaizatf beer on the market. It was a
natural development to which various businessmeinear to increase efficiency in the
industry by operating cost savings. The systemwedtb consumers to exchange their
empty containers for a brand of beer X and buy aaets full of a brand Y and/or Z.
Thus the consumer could access products of difféseands and business origins. The
system thus reduces costs to consumers and corap8eie lbid., 85.iv.

562 See Ibid., §5.

563 Ibid., §130.
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situation on the market (stable or growing), thgaldoarriers at the entrance’ were
at the time®* The Peruvian Commission concluded that in additmithe large
market share held by Backus and the control of susfistem and the ownership
of production plants decentralized in different tpaof the country, installed
capacity excess and consumer loyalty to Backusidwarepresent advantages for
the incumbent in the domestic beer market and septeprima facie case that it is

dominant in that market®®

i) The Standards regarding Measuring Dominance in Emaeging

Latin American Economies

In the previous section, it was established tha, lfke market power, dominance
is regularly considered a matter of degree. Thagldeto the question regarding
what is regularly considered as dominance by emgrgconomies. Dominance is
regularly found by the use of market shares, mackatentration measures, and
other quantitative functions that allow the auttyto determine whether there is
dominance. In this section, the quantitative meidmas and the systems to
measure and find dominance in Latin American emergeconomies will be

reviewed. First, the use of market shares as awatat of dominance will be

studied. Then, other measures of dominance wikieysed in order to find the
different perspectives regarding the measuresraidators of dominance used by

emerging Latin American economies competition arities.

564 Ibid., §129.
565 Ibid., §145.
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(1) Market shares and dominance

Latin American competition authorities have usedrkat shares as factors to
determine whether there is dominance. However, lgarcrules have been
determined to determine a safe harbour or a thi@snmple to identify dominant

undertakings.

Authorities in the region, for example, have cdesed that market shares
below 50 percent are, in some cases, enough tandete dominance. For
example, in Condominio Shopping Center Iguatemi v Participacdésrro
Velho?®® the Brazilian Competition Tribunal had to determine wiee a clause
restricting competition in a certain distance radimposed by the Iguatemi
Shopping Centre was anticompetitive and whetheraaket share in the high
luxury regional shopping mall’'s relevant marketviltn 29 and 31 percent
granted Iguatemi a dominant position. Brazilian @efition Tribunal found that
in the luxury regional shopping mall’'s market, arked share of 29 to 31 percent
was enough to consider the shopping mall dominiamdjng the radius clause
imposed by the mall to its stores anticompetitiveees it ‘significantly increases

the market power and the prices charged by Igusehops™®’

Also, lack of a market share above 50 percentsis eonsidered a strong

determinant of the inexistence of dominance in noastes. InAndersen S.A. v

566 Condominio Shopping Center Iguatemi v Participaddesro Velho Ltda..

567 Ibid.
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Emaresa S.A%® the Chilean Tribunal disregarded the existencelahinance,
determined by using market share, by determining hwany times the bidder,
Andersen, bid using the brand Sithl. The Chileabduiral found that in 12 percent
of the contracts, it used the brand that was allggéominated by the defendant
Emaresa, disregarding therefore the existence oflominant position by
Andersert®® Also in Will v Claro Chile®”® the Chilean Tribunal considered that
the market share by the defendant, Claro, was fd€rdent in the market for fixed
telephony, which was large compared to the 0.3 gme¢renarket share by the
defendant. However, the Tribunal disregarded Csardominant position by
comparing Claro’s shares with those of Movistar &mdel, which for the year in
question were respectively 44 and 32 percEnSimilarly, in the Mexican case
Aerolinea Azteca v Volar®? the Mexican Federal Competition Commission
found that Volaris participated in several marksith shares that were below 50
percent, and therefore, in addition to having gdaicompetitor in all the markets
it participated in, such shares were not considenedugh to find substantial

market power.?

Some authorities in the region have consideredniaaket shares above 50

percent are enough to deem an undertaking to haweindnt position. For

568 Andersen S.A. v Emaresa S®entencia 101/2010 Tribunal de Defensa de la Libre
Competencia, Chile.

569 Ibid., §17.

570 Will S.A. v Claro Chile S.ASentencia 110 de 2011 Tribunal de Defensa de laeLib
Competencia, Chile.

571 Ibid., §§17-18.

572 Lineas Aéreas Azteca v. Volaris y Avdiapediente No. DE-31-2006 Comisién Federal
de Competencia, Mexico.

>3 Ibid., pp. 14-15.
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example, inFNE v Integramédica S.A™* the Chilean Tribunal for Competition
considered that a 79 percent market share by FALMEPFRE in the market
for the service of specialized advisory and pratesd responsibility insurance
was enough evidence to consider MAPFRE the dominatertaking in the
market®>” Similarly, in FNE v Lan Airlines and Lan Cargd® the Chilean
Tribunal found, following the Chilean prosecutomdings, that LAN was
dominant in the market for international air cargibe Tribunal found that LAN’s
competitors only performed four international aargo operations during the
years 2003 and 2007, and therefore LAN barely Ha@ dercent market share.
Similarly, in the market for international cargarsport, LAN’s airlines had more
than 90 percent of international routes other thiggmi—Santiago, in which LAN
was also the principal and therefore the domingentin such cargo transport

routes>’’

The Colombian Competition Authority has followdtetsame pattern. In
SIC v Satend’® the Colombian Authority investigated whether Satghe state’s
airline, was abusing its dominant position in salemarkets for air transportation.
The Authority found that in the sixty-two routev@stigated, Satena had between

90 and 100 percent market share; therefore the ohityhheld the airline was

>74 Fiscalia Nacional Econémica v Integramédica S®entencia 42/2006 Tribunal de

Defensa de la Libre Competencia, Chile.

578 Ibid.

376 Fiscalia Nacional Econdmica v Lan Airlines S.A. 3nLCargo S.ASentencia 55/2007

Tribunal de Defensa de la Libre Competencia, Chile.
> Ibid., §830-31.

>78 Superintendencia de Industria y Comercio v SATENA Besolucién 4285 de 2002
Superintendencia de Industria y Comercio, Colombia.
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dominant in such market&’ Also, in SIC v COLTEI*® the Colombian Authority
found that COLTEL was the dominant undertaking he tmarket for data and
cross-connection through submarine cable. The Aityhfmund that position just
by looking at the market structure and considetivggfact that there was a single
operator with, therefore, a 100 percent marketeshgiving such an undertaking
the ability to independently and unilaterally detare prices and other market

conditions>®!

Similarly, in SIC v VijaguaP® Vijagual was a high-quality abattoir in the
Santander region that was found to have 100 peroarket share in the market of
high-quality cattle slaughterim§® According to the Colombian Competition
Authority, the fact that there were no other sldaegiouses in the region granted
Vijagual advantages over other market participahist, in addition to high
barriers to entry and no competitive pressure, nthdecompany dominant’
Finally, in SIC v Bavari® the Colombian Competition Authority investigatéd i
Bavaria, a beer brewery, designed an exclusionadyeaclusive contract with the

distributors of bottled beer in the Hotels, Reshaatg and Cabarets channel

579 Ibid., §2.1.2.2.

280 Superintendencia de Industria y Comercio v Colonilsilecomunicaciones COLTEL S. A.

E.S.P.Resolucion 60145 de 2009 Superintendencia de Indys€omercio, Colombia.

581 Ibid., §§7.1-7.8.

%82 Superintendencia de Industria y Comercio v FrigodfVijagual Resolucién No. 37790

de 2011 Superintendencia de Industria y Comeraipr@bia.
583 Ibid., §8.5.1.
584 Ibid., §8.5.4.

285 Superintendencia de Industria y Comercio v CendecBavaria S.AResolucion 33361

de 2011 Superintendencia de Industria y Comeraitgr@bia.
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(HORECA) in order to exclude other participantstire beer markef® The
Colombian Competition Authority found that Bavawas dominant in the market
with regard to the company’s market share in thempum beers market, where
Bavaria had 98 percent market share in nationakenat’

In LaFalla v Minetti>®® the Argentinean Competition Commission held
that the Juan Minetti had a dominant position ¢ement market in the region of
Mendoza. The Commission studied Minetti's marketarshin the region
concluding that such company had more than 90%@fmarket, condition that
granted the company a privileged position. As wigll,CNDC v YPE® the
Argentinean Commission found YPF dominant in sdverarkets related with
LPG. The Commission, in addition to other factarensidered that YPF had
market shares large enough to sustain a dominaitigpoin several markets such
as natural gas, whet YPF had 62% of the nationakehagas transport, where it
had 65% of the national market, 78% of the stofag#ities market and control of
two out the three Ports used to export L3PThe CNDC then held that YPF's
competitors not only have significantly smaller rgsa but also it is not convenient

and have no plans to expatid.

586 Ibid., §6.6.2.1.

587 Ibid., §6.6.2.1.

588 Arturo Lafalla v Juan Minetti S.Mictamen 341 del 2000 Comisién Nacional de Defensa

de la Competencia, Argentina
>89 Comision Nacional de Defensa de la Libre Competend PF S.A.
5% Ibid., §5.2

591 Ibid., §5.2

184



Some authorities in the region have stated thahba market share above
50 percent is not enough evidence to find an uakery dominant. In fact,
Peruvian authorities have stated that even in éise evhere a firm is proven to be
the market leader in terms of market share, it a¢ mecessarily considered
dominant® In Almacenes y Logistica S.A. v Talma MenZig$alma was found
by the Tribunal to be the market leader in theagjerterminals market, a fact that,
for the Peruvian Tribunal, is not by itself evidenaf the existence of a dominant
position®® In Ambev Per( v Backd$ the Peruvian Competition Commission
considered that a high and stable market shaes iwell, not by itself evidence of
the existence of a dominant positidif.In the case, however, Backus had a market
share near 100 percent in the national market ef, lz@ad therefore, unlike in other
markets, industry concentration was measured uighHH| of 10,00¢°” Also in
Group Multipurpose et al. v Clorox Per( et & the Peruvian Commission

defined the relevant market in order to find thiir@x Perd, had a market share of

592 However, the Peruvian authority had to regardketashares in two cases. B Palacio

de la Decoracion v Productos Paraiso del P€El Palacio de la Decoracion S.R.L. v
Productos Paraiso del Pera S.A.E.it found that Paraiso had a market share of 71
percent in the Peruvian market of mattresdelsRalacio de la Decoracion S.R.L. v
Productos Paraiso del Perd S.A.@54). This sole market share, in addition to the
deposition given by the company before the Commissivas enough evidence to
consider Paraiso dominant in the Peruvian markemmattressesH| Palacio de la
Decoracion S.R.L. v Productos Paraiso del Pera &,A855). Similar statements were
given to the Commission imdecopi v Grupo Backugndecopi v Grupo Backus where,
investigating whether the Backus group had a dontipasition, the Commission stated
that a market share of 100 percent is the firstevie of the existence of a dominant
position in the Peruvian beer markktdecopi v Grupo Backu§98).

593 Almacenes y Logistica S.A. v Talma Menzies S.Rxpediente N° 005-2001/CLC
Comision de Libre Competencia, Peru.

594 Ibid., §83.ii, 7.ii.

599 Ambev Per(i S.A.A. v Unién de Cervecerias PeruanakB y Johnston S.A.A..

596 Ibid., §130.
597 Ibid., §138.

5% Group Multipurpose S.R.L. y Gromul y Dispra E.l.RW.Quimpac S.A. y Clorox Per

SA.
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80 percent in the sodium hypochlorite markétnarket share that was considered
by the Commission as a relatively high market shiaa¢ granted Clorox market
power. However, the Commission stated not only thedpite the large market
share and the likely market power, dominance waeasure of market shares but
also such a 100 percent share might lead the atythorfind, in most of the cases,
dominanc€® Finally, in Indecopi v CICISAR® the Peruvian Competition
Commission determined that CICISA was not dominarthe market of Cement
Portland Type I in the city of lquitos despite ligsge market shar®? In fact, the
Authority referenced the market shares of the ktrgkstributors of cement and
the instability of such shares to determine thatdlwas no evidence of dominance
by CICISA®® Similarly, Mexico’s Competition Commission, in sergases, has
found that not even a market share of 98 percesiasigh to define dominance or
‘substantial market power’. In thEeléfonos de Mexi¥ case, the Commission
found that Telmex had 98 percent of fixed (landg4 in the telephony services
market®® However, such a fact was not enough, and the Cesioni went further

to determine the barriers to entry in the subsessia which Telmex had pricing

power in order to find the company domint.Also, in Volaris®’ the

599 Ibid., §53.
600 Ibid., §54.

6ot Indecopi v Compafiia Industrial y Comercial IquitBsA. Expediente Preliminar 009-

2008/CLC Comisién de Libre Competencia, Pera.
00 Ibid., §93.
603 Ibid., §94.

604 Comisién Federal de Competencia v Teléfonos de dddxkpediente No. DE-45-2000
Comisién Federal de Competencia, Mexico.

605 Ibid., p. 11.
608 Ibid.
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Commission found that there was no market powevdigris in the passenger air
transportation markets studied, but it was impdrtarregard entry barriers in the
air transport markéf® This case followed what was statedvitarner Lamberf®

where the Mexican Competition Commission found t&rner had a market
share of 72 percent and therefore, in addition&wirty large entry barriers, its

market share was considered an indication of domaiz®°

In summary, as can be seen in this Section, atigeom Latin American
emerging economies have different criteria regaydimarkets hares and its value
to find an undertaking dominant. It ranges fromesasuch as the Brazilian where
an undertaking might be deemed to have a dominasitipn even with a market
share below 30 percent, or cases such as the Bemwhiere a market share above
50 percent, and in some cases, of 100 percentyarenough to conclude that

there is dominance.

(2) Other measures of dominance

Few competition authorities in Latin America haveed other measures to
determine whether there is dominance. As seendetoe literature considers that
numerical approaches to the definition of dominamight grant the competition
authorities sound and robust approaches to determiivether an undertaking is

dominant in a certain market. This quantitativelgsia reduces the likelihood of

607 Seel ineas Aéreas Azteca v. Volaris y Avolar.

608 Ibid., pp. 12-13.
609 Comision Federal de Competencia v Grupo Warner Lexiridéxico,p. 11.

610 Ibid., p. 11.
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Type | errors and may provide the authority a syste prioritize only certain

cases.

Market concentration measures and other dominameasures have not
been regularly used in abuse of dominance caséstty American competition
authorities. The Mexican Competition Authority defd the Garcia—Alba
Dominance IndeX* which was developed by Mexican commissioner Pdscua
Garcia de Alba, who modified the HHI in order tansmler highly concentrated
industries and to measure dominance in merger sisalyhus, the dominance
index indicates how a market changes by the re&atilkanges in individual
concentrations. Garcia de Alba’s Index was lateinbroduced by the Mexican
Competition Authority regulatiof” The index has been regularly used in merger
cases; however, it has not been used for compettises, privileging the market

shares as indicators of market power.

The Colombian Competition authority is the singtenpetition authority
in emerging Latin American economies that has detie quantitative measures of

614 the Colombian competition authority was

dominance. For example, @olanta
determining whether Colanta had a dominant positiothe diary market in the

region of Antioquia. In order to determine Colast@osition, the authority used

o1t See Resolucion sobre el Método para el Célcultosiéndices de Concentracion, 1998,

(Diario Oficial, México).
o1z Ibid., article 1.

613 Seel ineas Aéreas Azteca v. Volaris y Avolar.

614 Superintendencia de Industria y Comercio v COLAISTA..
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Garcia de Alba’s inde%:> Such an index is based on the HHI and determimes t
relative dominance of an undertaking in a certagrket. The authority found,
using such index, that Colanta concentrates mae &b percent of the supply,
followed by Parmalat with 4 percefif This measure indicates that Colanta not
only has a large market share but also a largeicjpation in the market
concentration relative to other market participaitse same test was usedSetas
Colombianag!’ where the Colombian Competition Authority foundatttSetas
Colombians was not only the largest in the raw musim market but also the
undertaking with the largest participation in thedustry concentration index.
Similarly, in SIC v Cadbury-Adant8® the competition authority found that
Adams had a participation of 82 percenthe industry’s concentration, ahead of a
participation of 12 percent of its next competitothe candies and chewing gums

industry®*®

The Colombian Authority has also used other gtente methods to
confirm or reject the existence of dominance. Baneple, inSIC v Partm¢g®®
Partmo was accused of predatory pricing in the etdide motor vehicle filter§*
The Authority, after defining the relevant market fight automobile filters, used

a measure of dominance to determine that compefiad enough participation in

615 See Resolucién sobre el Método para el Calculositndices de Concentracion,.

616 Superintendencia de Industria y Comercio v COLAISTA ,§3.4.

617 Superintendencia de Industria y Comercio v Setder@inianas S.AResolucion 30835 de

2004 SIC Superintendencia de Industria y Comef@adombia.

618 Superintendencia de Industria y Comercio v Cadifudgms S.A.

619 Ibid., §4.2.6.b.

620 Superintendencia de Industria y Comercio v PartResolucién No. 17294 de 2011

Superintendencia de Industria y Comercio, Colombia.

621 Ibid.
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the market to reject the hypothesis that Partmo twasdominant market player.
The authority used Melnik et al.'s dominance meefétiand found that Partmo
had only a dominance index of 34 percent and thezeficcording to the index’s

interpretation, was not dominafit

In a few cases, the authorities have used coratemirmeasures to support
their findings regarding dominance. For exampleséweral cases, the Peruvian
Commission found the beer company Backus domimettta national beer market
in Peru and supported its findings by showing drgd participation of Backus in
the industry’s concentration ind&%. However, other competition authorities have
not used consistently used quantitative measuregetermine whether there is

dominance in a particular market.

In summary, competition authorities in the regil@ave not regularly used
guantitative measures other than market shares eterrdine whether an
undertaking is dominant. These measures have besed hy the Colombian
competition authority and the Peruvian competiwanhority either to strengthen
or reinforce their findings regarding market shdoes not as tools to prioritize

cases or directly consider an undertaking dominant.

622 See Kwoka Jr., ‘Large Firm Dominance and PricstChlargins in Manufacturing

Industries’.

623 Superintendencia de Industria y Comercio v Partmo.

624 Seelndecopi v Grupo Backuglvaro Antonio Bustamante Quiroz et. al. v Grupai8ss

Expediente N° 011-2008/CLC Comision de Libre Corepeia, PerdAmbev Perd S.AA.
v Unién de Cervecerias Peruanas Backus y Johnsto\S
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i) The Rules and Standards of Dominance in Latin Amedan

Emerging Economies

As seen above, the emerging Latin American ecormamalysed have developed
multiple standards for determining what dominarsceRianging from considering
dominance as the possession, use, or exercise tempower to defining

dominance as the ability to drive competitors frtme market, the concept of
dominance has had neither a single standard ni@aa cut approach. In addition,
most of the emerging Latin American economies rety market shares to
determine, or at least to indicate, the existenicelaminance; yet only a few

economies use quantitative approaches to go begwar#élet shares and have a

measurable standard of dominance.

As seen before with regard to dominance, just asket power is a matter
of degree, a single policy to determine what domaeais has great advantages for
emerging economies. The definition of a single golto assess dominance,
besides having other positive consequences sudheasikely subsequent soft
harmonisation, eliminates the existence of dissinehforcement and decisions in
the same jurisdiction. This does not mean thatviddal industrial policies should
not be taken into account in Latin American emeaggatonomies’ economic
policy, but, that at least in regards to compatitiaw, dominance should be the
result of a consistent policy design and a sintg@dard with predictable results
that grants market participants the ability to deiee how tolerant to dominance

a particular jurisdiction is.
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In the next section, having regard to economiomjnoas the policy’s
guiding principle, a single standard for determiniominance is proposed. In
addition it is also examined whether this approéth current emerging Latin
American economies competition laws. In additiom,example of a quantitative

prioritizing tool to select and enforce only cemtaases is proposed.

5. The Assessment of Dominance in Latin American Eenging

Economies: A Standard and a Proposal for a Case Rmiitization Tool

There is consensus in the literature and the peaf competition authorities
regarding two points: First, in economic terms, dwnce is at least the
possibility to exercise market power. Second, igaleterms, dominance is a
‘position’ in a market that puts certain behavidu@nstraints to those
undertakings holding f2> These two parts talk about the economic problene—th
structure of a particular market—and the legal fwb—the limits of behaviour of

a market participant who has the advantage of baamginant.

The question of this section is, in regards toirL&merican emerging
economies’ characteristics and goals, whether tiere standard of dominance
that should be enforced by most emerging economiesthis section, using
economic growth as the guiding principle of polassign, a standard to determine

dominance is assessed and a definition of dominanu®posed.

625 See United States v. Grinnell Corp.United Brands Company and United Brands

Continental B.V. v Commission of the European Conilies.
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)] A Definition of Dominance for Emerging Economies

As shown in the previous sections, the legal amh@wic literature has identified
several standards to determine what dominanceaisgiRg from market power to
exclusionary power, competition authorities havé feond a single approach to
conclude what constitutes dominance, in fact, i@irtown practice, the Latin
American competition authorities analysed seemeadbuctant to have a single

principle to determine dominance.

Then, what standard should Latin American emergegpnomies
implement? A few points regarding emerging econshibaracteristics and goals
should be highlighted before answering the questlmrut the best standard. Often
one of the economic goals of emerging economiesaclkgeving sustained and
accelerated growth. This feature, as shown in tlevipus and final chapters,
transforms, or at least alters, the ways compatitaav and policy is designed.
Competition law, as shown in the first Chaptegeserally aimed at protecting the
process of competition and efficienty.An emerging economy, regardless of the
welfare standard protected, at some point, may wantprimarily provide
incentives for sustained economic gro’thHaving considered that as long as the
rule is efficient, it is indifferent what welfar¢asidard is protected, it was shown

that it is possible to choose among the range tdsrthose that aim at the

626 See Christopher TownleWrticle 81 EC and Public PolicyOxford University Press
2010) Mor Bakhoum, ‘Reflections on the Goals of Qetition Law in Developing
Countries’ in ASCOLA (ed)The Goals of Competition Law, Fifth Conferet8SCOLA
2010) Maurice E. Stuke, ‘Reconsidering Competitianv and The Goals of Competition
Law' in ASCOLA (ed), The Goals of Competition Law, Fifth ASCOLA Confeeen
(ASCOLA 2010).

627 See Chapter E.
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protection of the rivalry process guided by ecoromrowth. This particular
feature of economic policy design, has the advantdgnaking economic growth
a variable in institutional design. Therefore, fekample, Latin American
emerging economies should prefer false negativedarhinance over false

positives if too much enforcement may impair ecomognowth.

In addition, Latin American emerging economiesragards to their need
for economic growth, are regularly looking for manzestment and innovation
and to open new market®. In some cases, granting some power to entrants in
new markets makes entry much more attractive testors. Also, Latin American
emerging economies require robust and sound itistisithat grant legal certainty
to incumbents, investors, and other entrants. Tdasure requires that a single
stable standard for enforcing competition law andrtipularly dominant
undertakings’ behaviour be defined. Finally, emaggdiatin American economies
want to reduce the costs of enforcement administratThis feature gives
emerging economies’ competition authorities thedneedetermine administrable
standards that set simple and easy enforcemeetpathat simplify the emerging

economy’s processes and procedures.

With the latter elements in mind, and having rdgty growth as the
guiding principle of competition policy design, afihition of dominance should
be related to the power to exclude that an undegakay have. This standard has
the ability to regard the need for sustained aradlacated growth and takes into

account the highly concentrated market structufesneerging economies, since

628 See Chapter E.
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any exclusionary behaviour diminishes the incestive entry and limits the

economy’s ability to reduce its concentrated maskeitctures.

Then, dominance is a set of economic charactesisthat grants an
undertaking or a group of undertakings the poweprioe and exclude without
having regard for other agents’ conduct or exogenfactors in a particular
market. This definition considers that only thoselertakings that able to both,
reduce consumer welfare, and second, it reduceuptio@ efficiency should be
deemed as dominant, due to their ability to redota output by the reduction of
its own output, other undertakings’ output, or tfstruction of the growth of total

output.

The latter definition captures a few points develbpfore:

First, dominance is an legal concept related memic power. Indeed,
dominance is economic power in a market and inwke industry that puts an
undertaking in a position of power, which makes th@minant undertaking

noticeable.

Second, pricing power is not enough to make alesifign dominant. As
studied in the previous sections, dominance distsiges itself from mere market
power, as market power is regularly defined in #dm®nomic literature as the
ability to price above a certain cost standard. Damce is, however, beyond the
power to price; a dominant undertaking has not tméypower to set its own price

but also the power to control total output. Therefdhe dominant undertaking
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also has the power to exclude or drive other agiota the market—not only

competitors but also clients and consumers.

Third, dominance is an economic term as much &s at legal term. As
seen before, dominance and market power are armohttiegree. This means that
the elements to determine whether an undertakidgnsnant, be it market power,

market independence or the ability to reduce oumetanyway defined by law.

Fourth, being dominant sets legal restrictionsbehaviour. Dominance
puts several legal burdens and restrictions on ratemiaking’s behaviour. And
such legal restrictions may chill the rivalry preseor may indeed provide more

incentives to compete.

Having the latter points in mind, it is therefa@ncluded that the best rule
or standard for emerging economies in order tondetiominance is such that
considers that an undertaking is dominant not dmdged on the power to
determine prices but also for having the powerxdugle competitors from the
market or reduce its own and other undertakingtput, without having regard for
other agents’ conduct or exogenous factors in aicpdar market. Having such a
definition of dominance makes the authority to ®amly on those undertakings
that have the ability to exclude or discipline atbedertakings from the market by
reducing the market’s total output. In the nexttisecit will be shown whether

such standard fits in Latin American emerging ecoies current policy.

i) The Dominance Rule in Latin American Emerging Econmies
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As was shown before, the statutes of the emergitgn LAmerican economies
have broad and asymmetric definitions of dominarfideese definitions are, Iin
some cases, filled or construed by enforcement agenand, in other cases,

strictly defined by the law or the statute.

Regarding the jurisdictions where there are opearcepts of dominance
the definition above proposed may perfectly fitr Egample, for the case of Chile,
as the Law has no definitions regarding what a damti position is, it is just a
matter of defining in the enforcement guidelineattdominance will be found
only in cases where an undertaking is able to ertha power to price and reduce
other undertakings output, either by disciplinihgrh or excluding them from the
market. Similarly, is the case of Colombian statuthich defines dominance as
the ability to determine market conditiolf§, leaving to the authority the
interpretation and scope of the wortdsdetermineand market conditionsThis
definition grants the authority enough room in ertte produce an enforcement
standard that considers dominance as the poweid® @gnd exclude define afore,
as such would consider that it is the only standbed, following the statutory
language, indicates that an undertaking is defelyi determining the conditions

of a market, this is prices, quantities and agentsarket participants.

The case of Brazil is somewhat different. As itswehown before, the
former and the current Brazilian statute consillat there is dominance whenever

an undertaking has a market share above 20 petdemtever, as the statutory

629 Decreto 2153, article 45.
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language considers that it is also considered damithe undertaking that is able
to alter the market conditions. This definition iashe case of Colombia, is not an
impediment for the use of a standard that considensinance as something more
than the power to price, as it allows the authatatyexplain whether to alter the
market conditions is equivalent to the power toirgeforices and the power to

exclude competitors.

On the other hand, the Peruvian statute definesirdorce following the
open pattern of the Chilean, Colombian, and Brazilaws, this is as the ability to
‘restrict, affect or distort in a substantial fothe demand and/or supply conditions
in such market..®* However, the Statute instructs the Peruvian coitipet
authority regarding what to take into account widgtermining a dominant
position, defining structural elements such as tuligl market shar® the
characteristics of demand and suppfythe technological development of the

634

t°*3 the access to finance, inputs, and distributicmaiks *** the existence

marke
of legal, economic, or strategic barriers to efityand the existence of suppliers,

clients, or competitors with bargaining pow&t.

630 Decreto Ley 25868, article 7.1.

631 Ibid., article 7.1.a.
632 Ibid., article 7.1.b.
633 Ibid., article 7.1.c.
634 Ibid., article 7.1.d.
635 Ibid., article 7.1.e.
636 Ibid., article 7.1.f.
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The Argentinean statute defines dominance in actstral manner,
considering dominant any single supplier in a raade any undertaking that ‘is
not exposed to substantial competition’ in the markr ‘in conditions to
determine the economic viability of a competitortigipant in the market*” The
Argentinean Statute also instructs the authorityegpect to what sort of analysis
should it conduct in order to determine whetherdhs a dominant position. The
Act says that the authority should determine thgre in which the good or
service could be substitutéf the degree on which there are regulatory baffiers
and the degree of influence on prices, access patsn market demand and
countervailing market pow&f? As can be seen, the Argentinean Statute provides
a lot of indicators to the authority in order todi whether there is a dominant
position. The statutory language can fit with andtard of dominance based on the
possibility to exclude other competitors mostly whe states that dominance is
thee where an undertaking is able to define therfemic viability of a competitor
participant in the market’ and also when it consdéat it can be shown there is
dominance depending on the 'degree of influencemamket conditions. Thus,
concurrently with the Statute’s language the carandy dominance as the power

to exclude is likely under the Argentinean companitpolicy regulations.

637 Ley 25156, article 4
638 Ibid., article 5.a.
639 Ibid., article 5.b.

640 Ibid., article 5.c.
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Finally, the Mexican Federal Competition Statutéreks what dominance
is, following a very strict language using the serasubstantial market powéf
The same statute in Article 13 of the Federal Cdimipe Law considers that in
order to determine whether an undertaking is in dhpacity to exercise some
influence over the market, it must have a markarestand the possibility to fix
prices®* This construction of the statute would make sonawdifficult to apply
the definition of dominance above explained asdecept market power refers
strictly to the power to price; the word ‘substaftitused by the Statute is referred
only to the degree of market power not to othetuies such as the power to
exclude. It could be interpreted, however, thatwloed ‘substantial’ might mean
more than the power to price and include the pdwerontrol other undertakings

output, and indirectly, the power to set marketgsi

As is shown, statutory language and parts of treekblletter laws in
emerging Latin American economies generally allow iaterpretation of the
concept of dominance as to include the power toepit is however, much better
if there are legal instruments that could clarifye tmeaning of dominance and
grant a clear definition of dominance where no oty power to price
independently but to control other undertakinggpoti to the extent to drive them
from the market is adopted. Therefore, the use canemic growth as the
guideline of policy design and the consequent defim of dominance, would not
only grant legal certainty to the undertakings ipgrating in the market by the

legal coherence that in some cases the Latin Aarernerging economies lack

o4l Ley Federal de Competencia Econémica, 1992, i@@ficial de la Federacion, Mexico),

article 11.i.

642 Ibid., article 13.
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but also, as a by-product, may also grant the paficLatin American emerging
economies certain unified path and certainly amnmioaized policy regarding

dominance.

iii) Measuring Dominance in Latin American Emerging Ecoomies: A

Prioritizing tool for Abuse of Dominance Cases

According to the previous section, not only shoettnomic elements be taken
into account while defining whether an undertakisgdominant but also it is

necessary to regard aggregate concentration aret ptilicy considerations to
determine what degree of dominance is tolerable.rdgard endogenous and
exogenous variables makes the definition of dondaam measure relative to the
particular, and probably idiosyncratic, economid @olicy characteristics of each
economy. Measuring what level of dominance is &iér with regard to such
variables makes the measuring of dominance relativibe legal and economic
structure of the market and/or the economy’s ecaaguulicy. In this section, a

concept of relative dominance is developed andoh fr the prioritization of

cases in abuse of dominance proposed.

A few words are required in order to explain wherth is a need for
determining a quantitative measure of dominance dase prioritization.
Dominance, as seen above, is a very ethereal cbridepher economic literature
nor legal scholars have had a single and clearutetin order to determine with

certainty what dominance is. Sometimes the liteeatteems to conclude that
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dominance is what a dominant undertaking d6&sThis approach is highly

prejudicial for the system’s reliability and pretibility.

In addition, a few more words are required in ortlerexplain why a
screening process for case prioritization greatlgs on a quantitative measure on
a tolerable standard of dominance. Dominance isatemof degree. In every
competition, there are subjective tolerances to dbeninion of other market
participants, and the rules system allows somabilleéy to the referees before
they impose a behavioural restriction on marketigpants. A jurisdiction in
some cases may want to tolerate a dominant undegtak certain markets or

644
S

industries:™ And this tolerance may come from industrial polityat aims at

advancing certain particular industries as a tooetonomic policy.

(1) How to measure dominance?

Often market shares are considered a proxy of damsm This is mostly due to
the administrability of measuring dominance as rectfion of markets shares. In
fact, the most administrable and simple standarddfuminance analysis is a
threshold of market shares. Undertakings in theketaare better off when they
have the certainty that under the current condstiohtheir market they are or are

not considered dominant.

643 Adapting the words of Forrest Gump, ‘stupid isawvktupid does’.

644 Intellectual property is a great example. Sevdealeloped economies’ industrial policies

are aimed at allowing highly concentrated markaicstires into the markets for ideas.
This is based on the belief that protecting IP grahting monopoly rights to innovators
will further develop new markets and ideas, andetme (as absurd as it sounds)
monopolies are precompetitive.
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Market shares are the simplest screening tool. Keweas shown in
section 3, most measures of dominance do not mlieenthe variables mentioned
above and leave to the authority some level ofrdigm regarding what level of
market or economic power should be tolerated. Tftheature, in addition, has not
guestioned the means to measure dominance frompetispective of an emerging
economy, where single firm dominance and highlycemtrated industries are
pervasive in the aggregate market structure. Th& laf attention to such
variables, as said before, has led to poor assessmé dominance that have

resulted in several false positives.

The literature is poor in proposing a measure thabrporates the latter
variables>* In this section, using a modified version of Kws&® and Melnik et
al.’s®*” models, a new function for the measure of domiaaecdeveloped with
regard to the characteristics and goals of emergocumomies and with the sole

aim of working as a case prioritization tool.

645 A large set of measures of dominance have beepoped. See Azevedo and Walker's

paper (Azevedo and Walker, ‘Dominance: Meaning lieisurement’), where the CJEU
definition of dominance is questioned and a fewusohs are proposed. It is also
important to highlight LaCour and Mgllgaard’s modeldetermine dominance (LaCour
and Mollgaard, ‘Meaningful and Measurable Marketnidmation’). Other authors have
guestioned the US approach and have highlightedsbeof market shares as indicators of
dominance (see George. B. Shepherd, Helen. S. Skie@nd William. G. Shepherd,
‘Sharper Focus: Market Shares in the Merger Guidsli [2000] 45 The Antitrust
Bulletin; Shepherd, Shepherd and Shepherd, ‘Ardtitamd Market Dominance’).

646 See Kwoka Jr., ‘Large Firm Dominance and PricstChlargins in Manufacturing

Industries’.

647 See Melnik, Shy and Stenbacka, ‘Assessing Mdbketinance’, pp. 65—66.
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As explained in a previous section, both KwiiRand Melnik et af*
propose a mathematical function that, in order efiné if there is dominance,
points at the individual dominant undertaking bas mo regard for the aggregate
market or other exogenous variables indicating ecoa power to price or
exclude. Other measures of dominance focus soleljthe aggregate market

shares and therefore define vacuum dominance thio=sh°

However, Melnik et al.’s model provides a framekvtinat is helpful for
introducing other variables that further indicatieether the economic power of an
undertaking is presumably dominant. The model sthgt comparing a firm’s
market share with the follower's market share ideorto determine if there is a
difference that makes the market share distancge lanough to consider such a
t(:}51

firm dominant®®* The authors define an equafidfthat determines whether or not

a single firm in a particular industry is surpagsathreshold of dominance.

The authors propose a measure of dominance tHatteethe variables

above, which in mathematical terms is

SP =21 —y(s; —52) 1= Zys)] (10)

648 See Kwoka Jr., ‘Large Firm Dominance and PricstChlargins in Manufacturing

Industries’.
649 See Melnik, Shy and Stenbacka, ‘Assessing Mdketinance’, pp. 65—66.
650 See Elhauge, ‘Defining Better Monopolization Siamis’, p. 268-9.
est Melnik, Shy and Stenbacka, ‘Assessing Market D@mce’, p. 65.

652 Ibid., p. 66.
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The simplified form®® states that dominance may be measured as a
function of the largest undertaking’s and its fales’s market shares and two
parameters. The functional form is based on twacpgarameters and the market

share variables, which result in the following eipra

SP =9[1 —y(sf - s3)] (11)

whereS? is the market share that is considered to behttestold that should not
be surpassed in that particular industdy; is the parameter determining the
maximum market share defined to be tolerated byctmpetition authority and;

y, represents the policy parameter.

Having regard only to market shares,ands, , the model proposed
considers that the larger the distance betweehatgest firm and its follower the
more likely it is the large firm is dominant, andtermines a stricter dominance
threshold the largest it is the joint market shafréirms.®>* The authors also find
very useful the administrability of this measuredoinminance, as the competition
authority requiring such a measure of dominance woray require the market
share of the two largest firms in the market teedaine whether the largest has a

dominant positiofi>

653 Departing from, S? = %[1 —y(s1 +5)(51 =) If y(s;—s,) 1 =3%N,s) then,

substituting [1 = YN .s;], (1 —s3 —s4...—5s;), is (s; +5s,), then such term in the
equation may be rewritten @§s; — s,) (s; + s;), and this is equal te(s? — s2), which
is the simplest form to calculate the dominancesuess®.

654 Melnik, Shy and Stenbacka, ‘Assessing Market D@mce’, p. 65.

655 Ibid., p. 66.
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What is most important about the model is the mpatarsy andd. The
model defines & parameter, which captures the ‘constrain imposeg@diential
competition on firm 1's dominancé®® The parametey, which is exogenously
determined, is, according to the authors, a usgetilto determine ‘the intensity of
potential competition®>’ The authors, however, state that the parametemais
included in the measure of dominance proposed &y thvhich was set at a value
of 1; therefore if it is considered different frofn it ‘was made to allow the

competition authority some flexibility in the apgdition for this measure to

different industries®®®

In addition, the model defines a parameir,that under the original

model, Melnik at. al. it represents a measure wlaaimum fixed market share of
%, which, according to the authors, is consisterthwnost of the mainstream

thresholds and most of developed economies’ guiegliA relative parametei],

is used to distinguish Melnik et al.’s and the egd approach from traditional
approaches. First, dominance is defined with refmzeto a single firm in a
particular market. Second, the level of toleratemmohance depends on a
parameter exogenously determined. The construafothis parameter and its
application to the measure of dominance in emergo@nomies is the subject of

the following subsection.

6%6 Ibid., p. 65.
657 Ibid., p. 65.
658 Ibid., p. 70.
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(2) Competition intensity, market structure, and econont policy as

dominance tolerance determinants

The screening tool proposed above is different fodher mainstream measures of
dominance as it introduces endogenous variablesdar to determine whether
there is enough merits to preliminary concludenifumdertaking is dominant. It is

indeed important to propose a set of parameters,
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