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I n t r o d u c t i o n  

“ H u m a n l y  s p e a k i n g ,  n o  m o r e  i s  r e q u i r e d ,  a n d  n o  m o r e  c a n  r e a s o n a b l y  b e  a s k e d ,  

f o r  t h i s  p l a n e t  t o  r e m a i n  a  p l a c e  f i t  f o r  h u m a n  h a b i t a t i o n . “  

H a n n a h  A r e n d t  ( 1 9 6 3 )  

  

1 .  A  t h e o r y  o f  d y s t o p i a n  l i b e r a l i s m 1  

T h e  c h a r a c t e r i s t i c  f e a t u r e  o f  d y s t o p i a n  l i b e r a l i s m  i s  t h a t  i t  p u t s  t h e  a v o i d a n c e  

of  the  worst  as  the  fundamental  a im of  pol i t i cs  and that  i t  eschews ( for  the  most  

p a r t )  m o r e  c o m p r e h e n s i v e  a n d  l o f t i e r  p o l i t i c a l  g o a l s .  T h i s  l i b e r a l i s m  c a n  b e  

t raced back  to  Montesquieu and i t  was  f i rs t  rehabi l i ta ted by  the  so-ca l led  cold  

w a r  l i b e r a l s  s u c h  a s  B e r l i n  a n d  P o p p e r . 2 O n e  m a j o r  s t a t e m e n t  o f  t h e  d y s t o p i a n  

p o s i t i o n  c a n  be  found in  Shklar ’s  L ibera l i sm of  Fear  where  she argues  that  the  

bas ic  norm of  pol i t i ca l  l i fe  should  be  the  avoidance  of  c ruel ty  and she contrasts  

th is  k i n d  o f  l i b e r a l i s m  w i t h  t h e  l i b e r a l i s m  o f  n a t u r a l  r i g h t s  a n d  t h e  l i b e r a l i s m  

                                                             
1 T h e  t e r m  d y s t o p i a n  l i b e r a l i s m  g o e s  b a c k  t o  B e n h a b i b ’ s  ( 1 9 9 6 )  d e s c r i p t i o n  o f  S h k l a r ’ s  
t h e o r y  a s  a  d y s t o p i c  l i b e r a l i s m .  I  m o d i f y  t h e  t e r m  t o  a v o i d  c o n f u s i o n  i n  s p o k e n  l a n g u a g e  
w i t h  t h e  w o r d  “ d e s p o t i c ” .   
2 A s  L e v y  ( 2 0 0 0 :  1 9 )  p u t s  i t :  “ M o n t e s q u i e u ' s  p o l i t i c a l  v i s i o n  w a s  c e n t r a l l y  c o n c e r n e d  w i t h  
d i m i n i s h i n g  c r u e l t y  a n d  v i o l e n c e  i n  s o c i a l  l i f e . ”  B e r l i n  ( 2 0 1 4 ) ,  f o r  i n s t a n c e ,  w h o  h a d  
l i v e d  t h r o u g h  a l m o s t  t h e  e n t i r e  c e n t u r y  w h e n  h e  w r o t e  h i s  M e s s a g e  t o  t h e  2 1 s t  C e n t u r y ,  
s t a t e s  t h a t  “ t h e  m o s t  i m p o r t a n t  l e s s o n  t o  f u t u r e  g e n e r a t i o n s  i s  t h a t  t h e  w o r s t  o f  a l l  t i m e s ,  
w h e n  t h e  t y r a n t s  o f  t h e  t w e n t i e t h  c e n t u r y  t r a m p l e d  o n  t h e  l i f e  [ … ]  o f  m i l l i o n s ,  i s  n e v e r  
t o  h a p p e n  a g a i n . ”  S e e  M ü l l e r  ( 2 0 0 8 )  f o r  a n  a d m i r a b l e  h i s t o r i c a l  a c c o u n t  o f  c o l d  w a r  
l i b e r a l i s m  a n d  t h e i r  p o l i t i c a l  i d e a l s .  F o r s t  ( 2 0 0 7 )  a d d s  A r e n d t  t o  t h e  s a m e  c a m p  a s  B e r l i n  
a n d  S h k l a r  i n  h i s  e s s a y  R e p u b l i c a n i s m  o f  F e a r .    



 2  

o f  personal  development . 3 More  recent ly ,  her  theory  has  been endorsed by  Jacob 

L e v y ,  R i c h a r d  R o r t y  a n d  B e r n h a r d  W i l l i a m s ,  b u t  v e r y  l i t t l e  h a s  b e e n  s a i d  as  to  

why we should  accept  such an approach. 4  

The  task  set  in  th is  d isser tat ion is  to  invigorate  the  dystopian l iberal ism 

as  handed down by  this  t radi t ion  and in  par t icular  the  l ibera l ism of  fear  as  de-

fended by  Shklar .  I t  i s  a  l ibera l ism “ that  has  i ts  or ig ins  in  post -Reformat ion Eu-

rope”,  in  “the rel igious wars  that  had the effect  o f  turning many Chr is t ians  away  

f r o m  t h e  p u b l i c  p o l i c i e s  o f  t h e  c h u r c h e s ” :  i t  i s  t h e  v i e w  t h a t  “ t h e  i n d i v i d u a l ,  

w h e t h e r  t h e  b e a r e r  o f  a  s a c r e d  c o n s c i e n c e  o r  t h e  p o t e n t i a l  v i c t i m  o f  c r u e l t y ,  i s  

to  be  protected against  the  incurs ions  of  publ ic  oppress ion.” 5 I t  i s  in  th is  sense  

a  “ l iberal ism from below”,6 as  Honneth cal ls  i t ,  for  avoiding the  worst  i s  tanta -

mount  to  re l iev ing the  pl ight  of  the  weak and vulnerable.  

The  t h e o r y  I  p r e s e n t  c o n s i s t s  o f  t h r e e  e l e m e n t s :  T h e  f i r s t  i s  w h a t  I  c a l l  

t h e  P r i o r i t y  C la im stat ing that  the  most  important  a im of  soc ia l  inst i tut ions  

should,  moral ly  s p e a k i n g ,  b e  t o  a v o i d  c r u e l t y  ( P a r t  I ) .  T h e  s e c o n d  e l e m e n t  i s  

t h e  i d e n t i f i c a t i o n  o f  t h e  i n f o r m a l  s t r u c t u r e ,  t h e  s e t  o f  s o c i a l  n o r m s  w i t h i n  a  

p o p u l a t i o n ,  a s  a n  important  s i te  to  real ize  th is  ideal  (Par t  I I ) .  The  thi rd  e lement  

i s  the  appl icat ion of  the  pr inc iple  that  c ruel ty  be  avoided to  the  informal  s t ruc -

ture  (Par t  I I I ) .  This  l e a d s  t o  a  t h e o r y  o f  s o c i a l  n o r m s  a n d  i n  t u r n  t o  a  c o n c r e t e  

                                                             
3 S h k l a r  ( 1 9 8 9 ) .   
4 S e e  R o r t y  ( 1 9 8 9 ) ,  L e v y  ( 2 0 0 0 )  a n d  W i l l i a m s  ( 2 0 0 5 ) .   
5 S h k l a r  ( 1 9 8 9 :  2 3 )  
6 H o n n e t h  ( 2 0 1 3 :  1 6 ) .  
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a n s w e r  t o  t h e  q u e s t i o n  h o w  i n d i v i d u a l s  c a n  i n  t h e i r  e v e r y d a y  l i v e s  d o  t h e i r  p a r t  

t o  c r e a t e  a  l e s s  c r u e l  a n d  m o r e  h u m a n e  w o r l d .  

 P a r t  I  a n d  P a r t  I I  t h u s  j o i n  t o g e t h e r  i n  P a r t  I I I  a n d  t h i s  i s  i n  a  s e n s e  a l s o  

a  m o v e  f r o m  a b s t r a c t i o n  t o  a  c o n c r e t e  p o l i t i c a l  t h e o r y .  I n  t h e  f i r s t  t w o  p a r t s ,  I  

wi l l  address  a  number  of  abst ract  conceptual  problems and n o r m a t i v e  q u e s t i o n s  

o n  a  h i g h  l e v e l  o f  g e n e r a l i t y .  B u t  P a r t  I I I  t h a t  b r i n g s  t h e m  t o g e t h e r  w i l l  o u t l i n e  

some pract ica l  impl icat ions  of  my v iew.   

  A s  I  m o v e  o n  a n d  e l a b o r a t e  o n  e a c h  o f  t h e s e  e l e m e n t s  I  h o p e  t o  c o n -

t r i b u t e  to  three  problems that  remain  unresolved in  the  l i terature. 7 F i rs t ,  what  

i s  c ruel ty?  W h a t  a r e  n e c e s s a r y  c o n d i t i o n s  f o r  a n  a c t  t o  count  as  c ruel?  The  con-

cept  i s  surpr is ingly  unexamined;  not  a  s ingle  in -depth  analys is  i s  avai lable .  An-

net te  B a i e r  f o r  i n s t a n c e  t a k e s  c r u e l t y  t o  b e  a n  i m p o r t a n t  c o n c e p t  b u t  “ l e a v e [ s ]  

a s i d e  the  very  t r i cky  quest ion of  just  what  should  count  as  c ruel ty.” 8 The  only  

contemporary  account  i s  presented by  Kekes  –  one that ,  I  wi l l  a rgue,  i s  mis lead-

ing on v a r i o u s  p o i n t s . 9 N e i t h e r  d o  h i s t o r i c a l  s t u d i e s  h e l p .  B a r a z ’  i n t e l l e c t u a l  

h i s t o r y  o f  t h e  c o n c e p t ,  l o o k i n g  a t  S e n e c a ,  A u g u s t i n e  a n d  M o n t a i g n e  ( a m o n g  

o t h e r s ) ,  r e v e a l s  s e r i o u s  d i s a g r e e m e n t  b e t w e e n  p h i l o s o p h e r s ,  y e t  h e  d o e s  n o t  

a t t e m p t  t o  r e s o l v e  i t . 10  

                                                             
7 T h e  s a m e  t h r e e  p r o b l e m s  I  p o i n t  o u t  a r e  a l s o  i d e n t i f i e d  a s  g a p s  i n  S h k l a r ’ s  t h e o r y  b y  
B a j o h r  &  L i e b s c h  ( 2 0 1 4 / a )  i n  t h e i r  i n t r o d u c t i o n  t o  t h e  s p e c i a l  i s s u e  o n  S h k l a r  i n  t h e  
D e u t s c h e  Z e i t s c h r i f t  f ü r  P h i l o s o p h i e .  
8 B a i e r  ( 1 9 9 3 :  4 3 7 ) .  
9 K e k e s  ( 1 9 9 6 ) .  
10 B a r a z  ( 2 0 0 3 ) .   
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Second,  w h y  i s  a v o i d i n g  c r u e l t y  t h e  m o s t  i m p o r t a n t  p o l i t i c a l  p r i n c i p l e ?  

Shklar  wr i tes  that  the  prohibi t ion  of  c ruel ty  has  “an immediate  appeal  and can 

g a i n  r e c o g n i t i o n  w i t h o u t  m u c h  a r g u m e n t . ” 11 B u t  s h e  i s  a l s o  a w a r e  t h a t  a n  a r g u -

m e n t  i s  n e e d e d  n o n e t h e l e s s ,  t h a t  “ o n e  c a n n o t  r e s t  o n  t h i s  o r  a n y  o t h e r  n a t u -

r a l i s t i c  f a l l a c y . ” 12 I n  v i e w  o f  t h a t ,  s h e  i n d i c a t e s  t w o  p o s s i b l e  r o u t e s .  T h e  f i r s t  

i s  K a n t i a n  a n d  b a s e d  o n  t h e  p r e m i s e  t h a t  t h e  “ p r o h i b i t i o n  o f  c r u e l t y  c a n  b e  

r e c o g n i s e d  a s  a  n e c e s s a r y  c o n d i t i o n  o f  t h e  d i g n i t y  o f  p e r s o n s . ”  T h e  s e c o n d  i s  

Ut i l i tar ian  and rests  on  the  point  that  avoiding cruel ty  would  “benef i t  the  vast  

m a j o r i t y  o f  h u m a n  b e i n g s  i n  m e e t i n g  t h e i r  k n o w n  n e e d s  a n d  w a n t s . ” 13 S h k l a r  

i s  c o n v i n c e d  t h a t  b o t h  r o u t e s  l e a d  t o  t h e  s a m e  c o n c l u s i o n ,  i . e .  t h e  p r i o r i t y  o f  

a v o i d i n g  c r u e l t y ,  b u t  s h e  n o w h e r e  s h o w s  h o w .   

T h i s  g a p  b e c o m e s  e v e n  w i d e r  i n  v i e w  o f  t w o  c r i t i c i s m s  t h a t  h a v e  n o t  y e t  

been subjected to  evaluat ion.  John Kekes  argues  that  “ i t  takes  no  more  than a  

l i t t le  thought  to  real ize  that  the  s logan –  that  a  l ibera l  i s  one who bel ieves  that  

c r u e l t y  i s  t h e  w o r s t  t h i n g  w e  d o  –  i s  m e r e  v e r b i a g e  t h a t  c a n n o t  w i t h s t a n d  t h e  

m o s t  e l e m e n t a r y  q u e s t i o n i n g . ” 14 A n d  Q u e n t i n  S k i n n e r  m a i n t a i n s  t h a t  S h k l a r  

f a i l s  t o  m a k e  g o o d  h e r  c l a i m  t h a t  a v o i d i n g  c r u e l t y  i s  p r i m a r y  b e c a u s e  i t  u n d e r -

m i n e s  l i b e r t y . 15  

                                                             
11 S h k l a r  ( 1 9 8 9 :  3 0 ) .  
12 i b i d .  
13 i b i d .  
14 K e k e s  ( 1 9 9 6 :  8 3 5 ) .  
15 S k i n n e r  ( 1 9 9 6 ) .  
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Thi rd,  what  does  fo l low f rom the  Cruel ty  Pr inc iple  regarding inst i tut ional  

des ign,  in  par t i cular  the  design of  the  informal  s t ructure  of  soc iety?  What  soc ia l  

n o r m s  a r e  r e q u i r e d ?  W h a t  d e m a n d s  d o e s  t h i s  p l a c e  o n  i n d i v i d u a l s ?  T h e s e  v i t a l  

q u e s t i o n s  h a v e  n o t  b e e n  p o s e d  y e t , 16 h e n c e  i t  r e m a i n s  u n r e s o l v e d  h o w  i n d i -

v i d u a l s  c a n  c r e a t e  a  c i v i c  s o c i e t y  t h a t  i s  l e s s  c r u e l .   

 O v e r a l l ,  t h i s  d i s s e r t a t i o n  i s  a n  a t t e m p t  t o  b u i l d  a  s y s t e m a t i c  t h e o r y  o f  

 d y s t o p i a n  l i b e r a l i s m  w i t h  i t s  o w n  i n t e r n a l  l o g i c :  t w o  e l e m e n t s  t h a t  c o m e  t o -

g e t h e r  i n  a  t h i r d  e l e m e n t  t h a t  y i e l d s  c o n c r e t e  d i r e c t i v e s  f o r  i n d i v i d u a l  a c t i o n .  

A t  t h e  s a m e  t i m e ,  I  w i l l  a d d r e s s  t h r e e  p r o b l e m s  t h a t  t a k e n  t o g e t h e r  a r e  s o  s e -

r i o u s  t h a t  i t  i s  n o t  d i f f i c u l t  t o  s e e  w h y  t h e  d y s t o p i a n  l i b e r a l i s m  a n d  S h k l a r ’ s  

v a r i a n t  h a v e  n o t  g a i n e d  a  f o o t h o l d  i n  c o n t e m p o r a r y  d e b a t e s  a s  a  c o m p e l l i n g  

a c c o u n t  o f  l i b e r a l i s m ,  e s p e c i a l l y  i n  c o m p a r i s o n  t o  w h a t  s h e  c a l l s  t h e  l i b e r a l i s m  

o f  n a t u r a l  r i g h t s  a n d  t h e  l i b e r a l i s m  o f  p e r s o n a l  d e v e l o p m e n t .   

 

2 .  A  n e w  i d e a l  t h e o r y  

I  s a i d  t h a t  t h e  t h i r d  e l e m e n t  o f  t h e  t h e o r y  o f  d y s t o p i a n  l i b e r a l i s m  i s  a n  a c c o u n t  

o f  d e s i r a b l e  s o c i a l  n o r m s .  M o r e  p r e c i s e l y ,  i t  i s  a n  i d e a l  t h e o r y  o f  s o c i a l  n o r m s ,  

t h e  q u e s t i o n  i s  w h a t  s o c i a l  n o r m s  would  ideal ly  be  in  place.  I t  should  be  seen 

                                                             
16 S h k l a r ’ s  b o o k  O r d i n a r y  V i c e s  ( 1 9 8 4 )  d o e s  r a i s e  t h e  q u e s t i o n  w h a t  “ c h a r a c t e r ”  t h e  
L i b e r a l i s m  o f  F e a r  c a l l s  f o r .  Y e t ,  t h i s  i s  d i f f e r e n t  f r o m  a s k i n g  w h a t  i n f o r m a l  s t r u c t u r e  
i s  d e s i r a b l e  a n d  w h a t  d i s t i n c t  d e m a n d s  t h e  f o r m a t i o n  o f  s o c i a l  n o r m s  p l a c e s  o n  i n d i v i -
d u a l s .  I  w i l l  e l a b o r a t e  o n  t h i s  d i s t i n c t i o n  i n  C h a p t e r  7 .   
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as  a  v is ion of  what  i s  the  best  that  c a n  b e  h o p e d  f o r  b a s e d  o n  t h e  a s s u m p t i o n  

t h a t  i n d i v i d u a l s  d o  t h e i r  p a r t  i n  e s t a b l i s h i n g  t h e s e  s o c i a l  n o r m s . 17 

T h e  s p e c i f i c  i d e a l  t h e o r y  I  p u t  f o r w a r d  i s  d i f f e r e n t  t h o u g h  f r o m  w h a t  i s  

common in  pol i t i ca l  theory:  i t  i s  an  account  of  an  ideal  informal  s t ructure.  One 

m i g h t  a s k  w h y  I  f o c u s  o n  t h e  i n f o r m a l  s t r u c t u r e  a n d  n o t  o n  t h e  l e g a l  o n e .  T h e  

e a s y  a n s w e r  i s  t h a t  t h i s  i s  w h e r e  t h e  r e s e a r c h  g a p  i s ,  g i v e n  t h a t  m a n y  p h i l o -

s o p h e r s  h a v e  a l r e a d y  a d d r e s s e d  t h e  q u e s t i o n  w h a t  l e g a l  f r a m e w o r k  w o u l d  b e  

r e q u i r e d  t o  a v o i d  c r u e l  a c t s ,  n o t  l e a s t  M o n t e s q u i e u .  B u t  t h e  m o r e  p e r t i n e n t  

a n s w e r  i s  t h a t  t h e  i n f o r m a l  s t r u c t u r e  i s  w h e r e  t h e  a c t i o n  i s :  t h i s  s t r u c t u r e  c a n  

deter  c ruel ty  to  an  extent  that  the  legal  s t ructure  is  unable  to  achieve,  as  I  wi l l  

d e m o n s t r a t e  i n  C h a p t e r  6 . 18 

T o  b e  c l e a r :  I  d o  n o t  m e a n  t o  t a l k  d o w n  t h e  r e l e v a n c e  o f  t h e  r u l e  o f  l a w  

to  avoid  c ruel ty .  A l l  I  a rgue for  i s  that  soc ia l  norms are  ef fect ive barr iers  and a  

necessary  par t  o f  the  solut ion to  deter  c ruel  ac ts .  They  are  required in  addi t ion 

t o ,  n o t  i n  p l a c e  o f  t h e  r u l e  o f  l a w  i n  o r d e r  t o  b r i n g  f o r t h  t h e  d e s i r e d  s t a t e  o f  

a f f a i r s .  

This  amounts  to  the  f i rs t  a t tempt  in  the  l i terature  to  develop a  systemat ic  

a c c o u n t  o f  a n  i d e a l  i n f o r m a l  s t r u c t u r e .  S o m e  a u t h o r s  h a v e  m a d e  a  f i r s t  s t e p  

                                                             
17 T h i s  i s  t o  s a y ,  a s  R a w l s  ( 2 0 0 1 :  1 3 )  w o u l d  p u t  i t ,  t h a t  t h e  t h e o r y  a s s u m e s  s t r i c t  c o m -
p l i a n c e ,  i . e .  t h a t  “ ( n e a r l y )  e v e r y o n e  s t r i c t l y  c o m p l i e s . ”  A l s o  s e e  S t e m p l o w s k a  &  S w i f t  
( 2 0 1 2 )  f o r  a  d i s c u s s i o n  o f  h o w  t h i s  c r i t e r i o n  d i s t i n g u i s h e s  i d e a l  f r o m  n o n i d e a l  t h e o r y .    
18 I t  i s  w e l l - k n o w n ,  a s  M c T e r n a n  ( 2 0 1 4 )  s h o w s ,  t h a t  s o c i a l  n o r m s  a r e  e f f e c t i v e  d e t e r r e n t s ,  
b u t  n o t  s o  m u c h  w h a t  t h e  a d v a n t a g e s  a r e  i n  r e l a t i o n  t o  t h e  l e g a l  s t r u c t u r e .   
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t o w a r d s  t h i s  d i r e c t i o n .  T h e  m o s t  t h o r o u g h  d i s c u s s i o n  c a n  b e  f o u n d  i n  I .  M .  

Y o u n g ’ s  m o s t  r e c e n t  b o o k ,  b u t  s h e  l i m i t s  h e r  a t t e n t i o n  t o  a  f e w  n o r m s  w i t h i n  

t h e  e c o n o m i c  s p h e r e  a n d  e s p e c i a l l y  t h e  h o u s i n g  m a r k e t . 19 F u r t h e r m o r e ,  A .  J .  

J u l i u s  a n d  G .  A .  C o h e n  p o i n t  o u t  t h a t  c e r t a i n  s o c i a l  n o r m s  n e e d  t o  b e  i n  p l a c e  

t o  c o u n t e r a c t  u n j u s t  i n e q u a l i t i e s  b e t w e e n  m e n  a n d  w o m e n . 20 B u t  a  s y s t e m a t i c  

a c c o u n t  i s  n o t  b e i n g  o f f e r e d  i n  e i t h e r  c a s e .  

P h i l i p  P e t t i t  a l s o  e m p h a s i z e s  t h e  i m p o r t  o f  s o c i a l  n o r m s  i n  h i s  s e m i n a l  

w o r k  o n  republ icanism.  He argues  that  r e p u b l i c a n  l a w s  “ m u s t  b e  e m b e d d e d  i n  

a  n e t w o r k  o f  n o r m s  t h a t  r e i g n  e f f e c t i v e l y ,  i n d e p e n d e n t l y  o f  s t a t e  c o e r c i o n ,  i n  

the  realm of  c iv i l  soc iety .” 21 And he  sets  out  to  ident i fy  some di f ferent  grounds  

o n  w h i c h  n o r m s  a r e  r e q u i r e d  t o  s u p p o r t  a  r e p u b l i c  a n d  h e  e v e n  m e n t i o n s  i n  

w h a t  r e a l m s  t h e s e  n o r m s  n e e d  t o  b e  e s t a b l i s h e d . 22 B u t  u l t i m a t e l y  h e  d o e s  n o t  

s t a t e  w h i c h  s o c i a l  n o r m s  s h o u l d  b e  i n  p l a c e ,  l e a v i n g  i t  t o  t h e  r a t h e r  v a g u e  p r o -

p o s i t i o n  t h a t  t h e  n o r m s  s h o u l d  s u p p o r t  r e p u b l i c a n  l a w s .  

A p a r t  f r o m  t h i s ,  A x e l  H o n n e t h ’ s  r e c e n t  b o o k  F r e e d o m ’ s  R i g h t  d o e s  o f f e r  

a  s y s t e m a t i c  a c c o u n t  o f  s o c i a l  n o r m s .  Y e t ,  i t  i s  n o t  a n  i d e a l  t h e o r y  b u t  r a t h e r  

                                                             
19 Y o u n g  ( 2 0 1 2 ) ,  s e e  e s p e c i a l l y  C h a p t e r  2 .   
20 J u l i u s  ( 2 0 0 3 :  3 4 8 ) ;  C o h e n  ( 2 0 0 8 :  1 4 2 ) .   
21 P e t t i t  ( 1 9 9 9 :  2 4 1 ) .  
22 P e t t i t  d i s t i n g u i s h e s  b e t w e e n  s o c i e t y - w i d e  n o r m s  a n d  t h o s e  s p e c i f i c  t o  c e r t a i n  g r o u p s  
a n d  r o l e s .  R e g a r d i n g  t h e  l a t t e r ,  h e  w r i t e s  ( 1 9 9 9 :  2 4 8 )  “ t h a t  i t  i s  i m p o r t a n t  t o  r e c o g n i z e  
t h a t  t h e  c i v i l i t y  r e q u i r e d  i s  n e e d e d  a c r o s s  a  m u c h  b r o a d e r  r a n g e  t h a n  t h e s e  e x a m p l e s  
m a y  s u g g e s t .  T h i n k  o f  t h e  p o l i t i c s  t h a t  h a s  b e e n  w a g e d  i n  m a n y  s o c i e t i e s ,  t o  a  l e s s e r  o r  
g r e a t e r  e f f e c t ,  o n  b e h a l f  o f  c o n s u m e r s  o r  p r i s o n e r s  o r  w a r - w i d o w s ,  o n  b e h a l f  o f  t h o s e  
w i t h  v a r i o u s  h a n d i c a p s ,  t h o s e  i n  d e p r i v e d  g e o g r a p h i c a l  a r e a s ,  o r  t h o s e  w h o  i d e n t i f y  
t h e m s e l v e s  a s  h o m o s e x u a l s . ”  
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a  h i s t o r i c a l  r e c o n s t r u c t i o n  o f  s o c i a l  n o r m s .  I n d e e d ,  h e  e x p l i c i t l y  d i s a s s o c i a t e s  

h i m s e l f  f r o m  t h e  t r a d i t i o n  o f  i d e a l  t h e o r y  a s  p u r s u e d  b y  J o h n  R a w l s  a n d  J ü r g e n  

H a b e r m a s .  H o n n e t h ’ s  a i m  i s  n o t  t o  d e l i n e a t e  a  v i s i o n  o f  w h a t  i s  t h e  b e s t  t h a t  

c a n  b e  h o p e d  f o r  b u t ,  f o l l o w i n g  H e g e l ,  t o  d e r i v e  p o l i t i c a l  p r i n c i p l e s  f r o m  “ t h e  

i n t e r n a l  m e a n i n g  o f  p r e v i o u s l y  e s t a b l i s h e d  p r a c t i c e s . ” 23  

I n  c o n t r a s t ,  t h e  t h e o r y  o f  d y s t o p i a n  l i b e r a l i s m  e x p o u n d e d  i n  t h i s  t h e s i s  

involves  an  ideal  theory  and to  be  more  prec ise:  an  ideal  theory  of  the  informal  

s t r u c t u r e .  I  h o p e  t o  d e m o n s t r a t e  t h a t  s u c h  a n  a c c o u n t  i s  f e a s i b l e  a s  w e l l  a s  

i m p o r t a n t  t o  a r r i v e  a t  a  m o r e  c o m p l e t e  n o r m a t i v e  t h e o r y ,  o n e  t h a t  d o e s  n o t  

l i m i t  i t s  f o c u s  o n  t h e  l e g a l  s t r u c t u r e  a l o n e .   

 
3 .  W i t h  R a w l s ,  a g a i n s t  R a w l s  

A s  I  o u t l i n e  a b o v e ,  t h e  d y s t o p i a n  l i b e r a l i s m  I  p r e s e n t  i n  t h i s  d i s s e r t a t i o n  c o m -

p r i s e s  t h r e e  e l e m e n t s .  T h i s  s t r u c t u r e  i s  s t r i c t l y  R a w l s i a n  i n  t h e  f o l l o w i n g  w a y :  

t h e  f i r s t  t w o  s tages  of  Rawls ’  Four -Stage Sequence involve  ( i )  es tabl ishing m o -

r a l  p r i n c i p l e s  i n t e n d e d  t o  g u i d e  s o c i a l  i n s t i t u t i o n s ,  a n d  ( i i )  a p p l y i n g  t h e  p r i n -

c i p l e s  t o  w h a t  h e  c a l l s  t h e  s u b j e c t  o f  p r i n c i p l e s ,  i . e .  t a i l o r i n g  t h e  i n s t i t u t i o n a l  

real i ty  o f  c i t i zens  to  the  general  pr inc iples . 24 An intermediate  s tage is  ( i i i )  the  

i d e n t i f i c a t i o n  o f  w h a t  t h e  s u b j e c t  o f  t h e  p r i n c i p l e s  i s .  T h e  t h r e e f o l d  s t r u c t u r e  

o f  t h i s  d i s s e r t a t i o n  r e f l e c t s  t h e s e  s t a g e s .  

                                                             
23 H o n n e t h  ( 2 0 1 4 :  5 ) .  
24 R a w l s  ( 1 9 7 1 ) .  
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Yet ,  even though I  fo l low the  Rawls ian  paradigm,  I  depart  f rom Rawls  on 

a l l  o f  t h e s e  l e v e l s :  O n  t h e  o n e  h a n d ,  I  a r g u e  t h a t  t h e  C r u e l t y  P r i n c i p l e  a n d  n o t  

t h e  l i b e r t y  p r i n c i p l e  s h o u l d  b e  t a k e n  a s  t h e  f u n d a m e n t a l  p r i n c i p l e  g o v e r n i n g  

h u m a n  s o c i a l  l i f e .  O n  t h e  o t h e r  o n e ,  I  d o  n o t  t a k e  w h a t  R a w l s  c a l l s  t h e  b a s i c  

s t r u c t u r e  a s  t h e  s u b j e c t  o f  t h e  p r i n c i p l e  b u t  w h a t  C o h e n  t e r m s  t h e  i n f o r m a l  

s t ructure. 25 In  conjunct ion,  when the  two points  come together  in  the  thi rd  e le -

m e n t ,  t h e y  l e a d  t o  a  d i f f e r e n t  p o l i t i c a l  t h e o r y  t h a n  R a w l s ’ s :  n o t  a n  a c c o u n t  o f  

the  legal  s t ructure,  but  o f  soc ia l  norms and of  speci f i c  demands  o n  i n d i v i d u a l s  

t o  g e n e r a t e  t h e s e  n o r m s .  

A c c o r d i n g l y ,  t h e  d i s s e r t a t i o n  w i l l  a l s o  i n v o l v e  c o n t r i b u t i o n s  t o  d e b a t e s  

in  Rawls ian  pol i t i ca l  theory .  Par t  I  deals  wi th  the  debate  on what  the  f i rs t  v i r tue  

of  soc ia l  inst i tut ions  is .  Robert  Goodin,  for  example,  argues  in  his  response to  

B a r r y ’ s  W h y  S o c i a l  J u s t i c e  M a t t e r s  t h a t  i t  i s  n o t  j u s t i c e :  

 
T h e  u p s h o t  o f  t h e  f o r e g o i n g  d i s c u s s i o n  i s  t h a t  w e  h a v e  b e e n  m i s l e d  b y  R a w l s  
a n d  t h e  m a n y  p h i l o s o p h e r s  f o l l o w i n g  h i m  ( i n t e r m i t t e n t l y  i n c l u d i n g  B a r r y )  i n t o  
t h i n k i n g  o f  ‘ j u s t i c e ’  a s  ‘ t h e  f i r s t  v i r t u e  o f  s o c i a l  i n s t i t u t i o n s . ’  A n y w a y ,  w e  h a v e  
b e e n  m i s l e d  i f  ‘ j u s t i c e ’  i s  t a k e n  t o  m e a n  —  a s  R a w l s  o r i g i n a l l y  s t i p u l a t e d ,  a n d  
m o s t  j o i n  B a r r y  i n  c o n t i n u i n g  t o  a s s u m e  —  p r i n c i p l e s  p e r t a i n i n g  n a r r o w l y  t o  t h e  
d i s t r i b u t i o n  o f  r i g h t s  a n d  d u t i e s ,  b e n e f i t s  a n d  b u r d e n s .  U n d e n i a b l y  i m p o r t a n t  
t h o u g h  i t  i s ,  t h e  j u s t  d i s t r i b u t i o n  o f  r i g h t s  a n d  d u t i e s  a n d  b e n e f i t s  a n d  b u r d e n s  
d o e s  n o t  e x h a u s t  t h e  s u b j e c t  m a t t e r  o f  p o l i t i c a l  p h i l o s o p h y .  T h e r e  i s  m o r e  t o  i t  
t h a n  t h a t . 26  
 

                                                             
25 C o h e n  ( 2 0 0 8 ) .  
26 G o o d i n  ( 2 0 0 7 :  4 2 5 ) .  
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I  hope to  contr ibute  to  the  debate  in  the  fo l lowing way:  I  take  s ide  wi th  Goodin 

a n d  l o o k  a t  a n o t h e r  v a l u e  –  t h e  a v o i d a n c e  o f  c r u e l t y  –  a n d  a r g u e  t h a t  i t  c a n  b e  

s e e n  a s  t h e  f i r s t  v i r t u e  o f  s o c i a l  i n s t i t u t i o n s .   

Par t  I I  deals  wi th  the  quest ion of  what  the  subject  o f  pol i t i ca l  pr inc iples  

i s .  In  h is  theory  of  just ice ,  Rawls  d is t inguishes  between the  bas ic  s t ructure  of  

s o c i e t y  o n  t h e  o n e  h a n d  a n d  “ r u l e s  o f  p r a c t i c e s  o f  p r i v a t e  a s s o c i a t i o n s  o r  f o r  

those  of  less  comprehensive  soc ia l  groups”  on the  other . 27 His  v iew is  that  pr in-

c i p l e s  o f  j u s t i c e  a p p l y  t o  t h e  b a s i c  s t r u c t u r e  b u t  “ m a y  n o t  w o r k ”  f o r  t h e  o t h e r  

s e t  o f  r u l e s .  C o h e n ’ s  r e s p o n s e  c a n  b e  r e a d  a s  a n  a t t e m p t  t o  s e t  t h e  d i s t i n c t i o n  

r i g h t  a s  w e l l  a s  m a k i n g  a  c l a i m  a b o u t  t h e  s u b j e c t  o f  j u s t i c e .  A c c o r d i n g  t o  h i m ,  

t h e  s o c i a l  w o r l d  f a l l s  i n t o  t h r e e  c o n s t i t u t i v e  e l e m e n t s :  t h e  c o e r c i v e  s t r u c t u r e ,  

the  informal  s t ructure,  and the  soc ia l  e thos. 28 And his  posi t ion  is  that  pr inc iples  

o f  j u s t i c e  a p p l y  t o  e a c h  o f  t h e s e  i t e m s .   

Despi te  the  debate  Cohen’s  text  has  sparked of f , 29 a  number  of  quest ions  

r e m a i n  u n r e s o l v e d  w h i c h  I  h o p e  t o  c o n t r i b u t e  t o .  ( a )  A  f i r s t  q u e s t i o n  i s  h o w  

exact ly  the  dis t inct ions  run.  Cohen himsel f  admits  that  the  dis t inct ion between 

the  coerc ive  and the  informal  s t ructure  “may be  more  blurred than I  have  been 

                                                             
27 R a w l s  ( 1 9 7 1 :  7 ) .  
28 S e e  C o h e n  ( 2 0 0 8 :  1 4 1 ) .  
29 O n  t h e  o n e  h a n d ,  P o g g e  ( 2 0 0 0 ) ,  M u r p h y  ( 1 9 9 8 )  a n d  W i l l i a m s  ( 1 9 9 8 )  a r g u e  t h a t  t h e  
s u b j e c t  o f  j u s t i c e  s h o u l d  b e  l i m i t e d  t o  t h e  l e g a l  s t r u c t u r e .  O n  t h e  o t h e r  h a n d ,  Y o u n g  
( 2 0 1 1 )  a n d  J u l i u s  ( 2 0 0 3 )  j o i n  C o h e n  i n  d e f e n d i n g  t h a t  i t  b e  e x t e n d e d .   
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d i s p o s e d  t o  a l l o w . ” 30 A n d  I  t h i n k  t h a t  t h e  d i s t i n c t i o n  b e t w e e n  t h e  s o c i a l  e t h o s  

a n d  t h e  i n f o r m a l  s t r u c t u r e  i s  n o  l e s s  b l u r r e d .   

( b )  W h a t  i s  t h e  e m p i r i c a l  r e a l i t y  o f  t h e  i n f o r m a l  s t r u c t u r e ?  R a w l s  g i v e s  

a  d e f i n i t i o n  o f  t h e  b a s i c  s t r u c t u r e  i n  c o n c e p t u a l  t e r m s ,  b u t  h e  a l s o  p o i n t s  o u t  

w h a t  i t  c o r r e s p o n d s  t o  i n  t h e  e m p i r i c a l  w o r l d ,  n a m e l y  t h e  “ p o l i t i c a l  c o n s t i -

t u t i o n ,  t h e  l e g a l l y  r e c o g n i s e d  f o r m s  o f  p r o p e r t y ,  t h e  o r g a n i s a t i o n  o f  t h e  e c o n-

omy,  and the  nature  of  the  family .” 31 In  contrast ,  the  l i terature  does  not  reveal  

w h a t  t h e  i n s t i t u t i o n a l  r e a l i t y  o f  t h e  i n f o r m a l  s t r u c t u r e  i s .   

( c )  W h y  i s  t h e  i n f o r m a l  s t r u c t u r e  a  s i t e  o f  p o l i t i c a l  p r i n c i p l e s ?  C o h e n  

a r g u e s  t h a t  i t  i s  b e c a u s e  t h e  s t r u c t u r e  h a s  p e r v a s i v e  i m p a c t  o n  t h e  l i v e s  o f  i n -

d i v i d u a l s .  B u t  i t  i s  w i d e l y  c o n t e s t e d  w h e t h e r  p e r v a s i v e  i m p a c t  i s  t h e  r e l e v a n t  

c r i t e r i o n  t o  d e t e r m i n e  t h e  s i t e  o f  p r i n c i p l e s . 32  

 As  can be  seen,  I  wi l l  address  a  number  of  quest ions  wi thin  Rawls ian  po-

l i t i ca l  theory .  But  i t  i s  imperat ive  to  s t ress  that  the  arguments  I  present  in  each 

case  serve  the  pr imary  purpose  of  th is  d isser tat ion,  that  i s ,  to  develop a  theory  

o f  d y s t o p i a n  l i b e r a l i s m .   

 

 

 

                                                             
30 C o h e n  ( 2 0 0 8 :  1 4 6 ) .  
31 R a w l s  ( 2 0 0 1 :  2 5 8 ) .  
32 E v e n  i n  R a w l s ’  t h e o r y ,  a s  A b i z a d e h  ( 2 0 0 7 )  s h o w s ,  t h e r e  a r e  a t  l e a s t  t h r e e  d i s t i n c t  
w a y s  t o  u n d e r s t a n d  w h a t  t h e  c r i t e r i o n  i s ,  n o n e  o f  w h i c h  i s  o b v i o u s l y  t o  b e  f a v o u r e d .    
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4 .  R e a l - w o r l d  m o v e m e n t s  

A  f u r t h e r  o b j e c t i v e  o f  t h i s  d i s s e r t a t i o n  i s  t o  o f f e r  r e s o u r c e s  f o r  s o c i a l  m o v e -

ments  to  advance  thei r  causes .  I  am part icular ly  th inking of  two types  of  soc ia l  

movements:  those  that  f ight  for  the  prevent ion of  ext reme forms of  v io lence,  b e  

i t  p h y s i c a l  o r  p s y c h o l o g i c a l ,  a n d  t h o s e  t h a t  s p e a k  u p  f o r  t h e  c h a n g e  o f  s o c i a l  

n o r m s .  T o  g i v e  a n  e x a m p l e ,  F u t u r e s  w i t h o u t  v i o l e n c e  i s  a n  N G O  t h a t  p u r s u e s  

b o t h  g o a l s .  A c c o r d i n g  t o  t h e i r  m i s s i o n  s t a t e m e n t ,  t h e  N G O  w a n t s  t o  “ p r o v i d [ e ]  

g r o u n d b r e a k i n g  p r o g r a m s ,  p o l i c i e s ,  a n d  c a m p a i g n s  t h a t  e m p o w e r  i n d i v i d u a l s  

and organizat ions  working to  end v io lence  against  women and chi ldren around 

the  wor ld.  […]  St r iv ing to  reach new audiences  and t ransform soc ia l  norms,  we 

t r a i n  p r o f e s s i o n a l s  [ … ]  o n  i m p r o v i n g  r e s p o n s e s  t o  v i o l e n c e  a n d  a b u s e . ”  

 T h e  r e s o u r c e s  t h i s  d i s s e r t a t i o n  o f f e r s  e x t e n d  o v e r  a r g u m e n t s  t o  m o t i v a t e  

and mobi l ise  people  and over  concrete  s t rategies  to  t ransform soc ia l  norms:  On 

t h e  o n e  h a n d ,  I  w i l l  p r o v i d e  a n  a r g u m e n t  f o r  w h y  t h e  p r e v e n t i o n  o f  c r u e l t y  i s  

o f  f i rs t  importance  and hence  a lso  why the  prevent ion of  var ious  forms of  severe  

v i o l e n c e  i s  o f  f i r s t  p r i o r i t y  ( C h a p t e r  3 ) .  O n  t h e  o t h e r  h a n d ,  I  w i l l  i n d i c a t e  w h a t  

o n e  m u s t  a s k  i n d i v i d u a l s  t o  d o  s o  t h a t  s o c i a l  n o r m s  c h a n g e  ( C h a p t e r  7 ) .  T r a n s -

forming soc ia l  norms has  become a  mantra  in  debates  on soc ia l  change and this  

t h e s i s  h a s  t h e  g o a l  t o  e n d o w  i t  w i t h  m o r e  s u b s t a n c e .   

 F u r t h e r m o r e ,  t h i s  d i s s e r t a t i o n  c a n  o f f e r  r e s o u r c e s  f o r  y e t  another  con-

cern  that  people  share.  To  see  this ,  consider  what  Pres ident  Obama wrote  re -

cent ly  in  Glamour :  " w e  n e e d  t o  b r e a k  t h r o u g h  t h e s e  l i m i t a t i o n s .  W e  n e e d  t o  
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k e e p  c h a n g i n g  t h e  a t t i t u d e  t h a t  r a i s e s  o u r  g i r l s  t o  b e  d e m u r e  a n d  o u r  b o y s  t o  

b e  a s s e r t i v e  [ … ] .  W e  n e e d  t o  k e e p  c h a n g i n g  t h e  a t t i t u d e  t h a t  p u n i s h e s  w o m e n  

f o r  t h e i r  s e x u a l i t y  a n d  r e w a r d s  m e n  f o r  t h e i r s .  W e  n e e d  t o  k e e p  c h a n g i n g  t h e  

a t t i t u d e  t h a t  t e a c h e s  m e n  t o  f e e l  t h r e a t e n e d  b y  t h e  p r e s e n c e  a n d  s u c c e s s  o f  

w o m e n . ”  W h a t  i s  d e c i s i v e  h e r e  i s  t h a t  O b a m a  c a l l s  f o r  a  c h a n g e  i n  a t t i t u d e s  t o  

br ing for th  a  desi rable  s tate  of  a f fa i rs ,  not  so  much what  a t t i tudes  he  proposes.    

However ,  i t  i s  not  yet  fu l ly  understood what  the  n a t u r e  o f  t h e  a t t i t u d e s  

i s .  I n  C h a p t e r  7 ,  I  h o p e  t o  c l a r i f y  t h i s  i s s u e  s o  t h a t  o n e  k n o w s  w h a t  e x a c t l y  i s  

r e q u i r e d  w h e n  a s k i n g  t o  “ k e e p  c h a n g i n g  t h e  a t t i t u d e ” .  

 

5 .  T h e  s t r u c t u r e  o f  t h e  d i s s e r t a t i o n  –  A  s u m m a r y  

S o  f a r  I  h a v e  o u t l i n e d  t h r e e  o b j e c t i v e s  o f  t h i s  d i s s e r t a t i o n .  T o  r e c a p :  T h e  main  

t a s k  s e t  i s  t o  r e h a b i l i t a t e  t h e  d y s t o p i a n  l i b e r a l i s m  a s  a n  a t t r a c t i v e  a c c o u n t  o f  

l i b e r a l i s m .  A s  I  p u r s u e  t h i s  g o a l ,  I  a l s o  h o p e  t o  a c h i e v e  t w o  f u r t h e r  o b j e c t i v e s ,  

namely  to  present  a  new type of  ideal  theory  and to  correct  cer ta in  points  wi thin  

Rawls ’  work.  I  now give  a  chapter -by-chapter  overv iew of  what  i s  to  fo l low.  The  

theory  I  propose  consis ts  o f  three  main  e lements  and thus  the  thesis  fa l l s  into  

t h r e e  p a r t s .   

P a r t  I :  I n  t h e  f i r s t  p a r t ,  I  d e f e n d  t h e  P r i o r i t y  C l a i m  s t a t i n g  t h a t  t h e  m o s t  

important  a im of  soc ia l  inst i tut ions  should,  moral ly  speaking,  be  to  avoid  c ru-

e l ty .  T h e  f i r s t  c h a p t e r  t a c k l e s  t h e  q u e s t i o n  o f  w h a t  c r u e l t y  i s .  I  d i s c u s s  v a r i o u s  

c o n c e p t i o n s  a n d  a r g u e  t h a t  t h e  c o n c e p t  h a s  a  f o u r f o l d  s t r u c t u r e .  I t  c o n s i s t s  o f  
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an  account  of  (a )  the  mental  s tates  of  the  perpetrator ;  (b)  the  interests  o f  the  

v ic t im;  (c )  the  re lat ionship  between the  perpetrator  and the  v ic t im;  and (d)  the  

behaviour  that  i s  involved.  I  wi l l  a rgue that  an  act  i s  c ruel  in  the  re levant  sense  

i f  i t  exer ts  a  drast ic  force  on another  p e r s o n .  

 I n  C h a p t e r  2 ,  I  p r e s e n t  t h e  C r u e l t y  P r i n c i p l e  s t a t i n g  t h a t  t h e  a v o i d a n c e  

o f  c r u e l t y  b e  a  n o r m  o f  p o l i t i c a l  p r a c t i c e s  a n d  p r e s c r i p t i o n s .  M y  a i m  i s  t o  d e -

s c r i b e  w h a t  t h i s  i d e a l  c o n t a i n s .  T h e  f i r s t  t w o  f e a t u r e s  I  h i g h l i g h t  a r e  d i s t i n -

g u i s h i n g  f e a t u r e s  o f  t h i s  i d e a l :  ( a )  t h a t  i t  a i m s  a t  a v o i d i n g  c e r t a i n  e m o t i o n a l  

s t a t e s  a n d  ( b )  t h a t  i t  e s c h e w s  m o r e  c o m p r e h e n s i v e  a n d  l o f t i e r  g o a l s .  T h e  t h i r d  

feature  I  indicate  i s  that  the  Cruel ty  Pr inc iple  del ineates  a  “ r e l a t i o n a l ”  a n d  a n  

“ a d m i n i s t r a t i v e ”  i d e a l ,  t o  u s e  a  p a i r  o f  c o n c e p t s  that  Schef f ler  has  int roduced:  

I t  guides  how the  sovereign should  t reat  i t s  c i t i zens  but  a lso  how people  should  

t r e a t  e a c h  o t h e r . 33 T h e s e  t h r e e  f e a t u r e s  a r e  d e s c r i p t i o n s  o f  w h a t  t h e  C r u e l t y  

P r i n c i p l e  c a l l s  f o r .  T h e  f o u r t h  a n d  l a s t  o n e  I  b r i n g  o u t  i s  a  c o n c e p t u a l  p o i n t  

c o n c e r n i n g  t h e  q u e s t i o n  o f  w h e t h e r  o r  n o t  t h e  p r i n c i p l e  c a n  b e  s e e n  a s  a  p r i n -

c i p l e  o f  j u s t i c e .  

O n  t h e  b a s i s  o f  t h e  t h e s e  t w o  c h a p t e r s ,  I  c o m e  t o  d e f e n d  t h e  P r i o r i t y  

C l a i m  i n  C h a p t e r  3 .  I  f i r s t  d i s c u s s  s e v e r a l  a r g u m e n t s  t h a t  a r e  h a n d e d  d o w n  b y  

t h e  t r a d i t i o n  o f  d y s t o p i a n  l i b e r a l i s m  a n d  s h o w  w h y  t h e y  f a i l  t o  e s t a b l i s h  t h e  

c la im.  Hereaf ter ,  I  present  my own argument  that  rests  on  the  observat ion that  

                                                             
33 S c h e f f l e r  ( 2 0 0 3 / a ) .  
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t h e  a b s e n c e  o f  c r u e l t y  i s  a  p r e c o n d i t i o n  f o r  a  w i d e  r a n g e  o f  f u n d a m e n t a l  h u m a n  

i n t e r e s t s .  L a s t  b u t  n o t  l e a s t ,  I  e x a m i n e  a n d  r e j e c t  t h e  c r i t i c i s m s  l a i d  d o w n  b y  

S k i n n e r  a n d  K e k e s .   

 P a r t  I I :  I n  t h i s  p a r t  I  a r g u e  t h a t  t h e  i n f o r m a l  s t r u c t u r e  s h o u l d  b e  t a k e n  

a s  a n  i m p o r t a n t  s i t e  o f  t h e  C r u e l t y  P r i n c i p l e .  T o  b e g i n  w i t h ,  I  p r e s e n t  t h e  c o n -

c e p t u a l  b a c k g r o u n d  i n  C h a p t e r  4  a n d  e l a b o r a t e  o n  t h e  n o t i o n s  o f  t h e  i n f o r m a l  

s t r u c t u r e ,  t h e  s o c i a l  e t h o s  a n d  t h e  c o e r c i v e  s t r u c t u r e .  T o  d e f i n e  t h e s e  t e r m s ,  I  

d r a w  o n  t h r e e  c o n c e p t s  p u t  f o r w a r d  b y  B r e n n a n  e t  a l :  f o r m a l ,  m o r a l  a n d  s o c i a l  

norms. 34 I  a im to  show that  the  informal  s t ructure  is  best  understood as  t h e  s e t  

o f  s o c i a l  n o r m s ,  t h e  s o c i a l  e t h o s  a s  t h e  s e t  o f  m o r a l  n o r m s  a n d  t h e  c o e r c i v e  

s t r u c t u r e  a s  t h e  s e t  o f  l e g a l  f o r m a l  n o r m s .  

 T h i s  d e f i n i t i o n  of  the  informal  s t ructure  is  s t i l l  abst ract  i n  t h e  s e n s e  t h a t   

i t  i s  r e m o v e d  f r o m  t h e  e m p i r i c a l  w o r l d .  I n  c h a p t e r  5 ,  I  t h u s  s e t  o u t  t o  o f f e r  a  

m u c h  m o r e  c o n c r e t e  a c c o u n t  o f  t h i s  s t r u c t u r e ,  i . e .  t h e  i n s t i t u t i o n a l  r e a l i t y  o f  

the  s t ructure.  I  suggest  that  the  best  account  of  an  empir ica l  in formal  s t ructure  

c a n  b e  f o u n d  i n  P a r t  I I I  o f  H o n n e t h ’ s  b o o k  F r e e d o m ’ s  r i g h t  w h e r e  h e  p r e s e n t s  

t h e  v i e w  t h a t  W e s t e r n  soc iet ies  consis t  o f  seven spheres:  (1)  f r iendship,  (2)  in -

t imate  re lat ionship,  (3)  family ,  (4)  consumption,  (5)  workplace,  (6)  democrat ic  

publ ic  sphere  and (7)  const i tut ional  s tate .  The  centra l  c la im is  that  the  informal  

s t r u c t u r e  s h o w s  i t s e l f  i n  t h e s e  s p h e r e s .  

                                                             
34 B r e n n a n  e t  a l .  ( 2 0 1 3 ) .  
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On the  bas is  o f  these  two chapters ,  I  come to  argue in  Chapter  6  that  the  

i n f o r m a l  s t r u c t u r e ,  t h e  s e t  o f  s o c i a l  n o r m s  w i t h i n  a  p o p u l a t i o n ,  i s  a n  i m p o r t a n t  

s u b j e c t  o f  t h e  C r u e l t y  P r i n c i p l e .  F i r s t ,  I  e x a m i n e  a n d  r e j e c t  v a r i o u s  a r g u m e n t s  

t h a t  a s p i r e  t o  l i m i t  t h e  s u b j e c t  o f  p o l i t i c a l  p r i n c i p l e s  t o  t h e  l e g a l  s t r u c t u r e . 35 

N e x t ,  I  s u g g e s t  t h a t  t h e  i n f o r m a l  s t r u c t u r e  c a n  d e t e r  p e o p l e  f r o m  b e i n g  c r u e l  

to  an  extent  that  the  legal  s t ructure  is  unable,  and that  i t  i s  thus  indispensable  

t o  b r i n g  a b o u t  t h e  s o c i a l  c o n d i t i o n s  u n d e r  w h i c h  t h e  p r i n c i p l e  c a n  b e  s a i d  t o  

b e  s a t i s f i e d .  

P a r t  I I I  ( C h a p t e r  7 ) :  T h i s  p a r t  i s  w h e r e  P a r t  I  a n d  P a r t  I I  c o m e  t o g e t h e r  

when I  apply  the  Cruel ty  Pr inc iple  (Chapter  2)  to  the  informal  s t ructure  (Chapter  

5 ) .  G i v e n  t h e  c o n s t r a i n t s  o f  s p a c e ,  I  w i l l  f o c u s  o n  o n l y  t h r e e  o f  t h e  s e v e n  s u b -

s p h e r e s .  I n  p a r t i c u l a r ,  I  w i l l  a p p l y  t h e  p r i n c i p l e  t h e  s p h e r e  o f  p r o d u c t i o n  a n d  

s e r v i c e s ,  t h e  s p h e r e  o f  t h e  f a m i l y  a n d  t h e  d e m o c r a t i c  p u b l i c  s p h e r e  t o  e x p l o r e  

w h a t  s o m e  s o c i a l  n o r m s  n e e d  t o  b e  i n  p l a c e  i n  t h e s e  s p h e r e s .  A s  s o c i a l  n o r m s  

a r e  const i tuted by  normat ive  at t i tudes  indiv iduals  hold,  the  theory  of  des i rable  

s o c i a l  n o r m s  w i l l  i n v o l v e  a  t h e o r y  o f  w h a t  n o r m a t i v e  a t t i t u d e s  p e o p l e  s h o u l d  

accept  wi thin  the  di f ferent  spheres .  Hereaf ter ,  I  wi l l  come to  an  end by  showing 

in  what  respects  th is  account  of  how to  br ing for th  a  less  c ruel  wor ld  is  super ior  

t o  t h e  t h e o r i e s  l a i d  d o w n  b y  R o r t y  a n d  S h k l a r .   

 

                                                             
35 F o r  e x a m p l e ,  I  w i l l  e x a m i n e  t h e  a r g u m e n t s  l a i d  d o w n  b y  P o g g e  ( 2 0 0 0 ) ,  M u r p h y  ( 1 9 9 8 )  
a n d  W i l l i a m s  ( 1 9 9 8 ) .  
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6 .  M e t h o d  

I  s a i d  r i g h t  a t  t h e  b e g i n n i n g  t h a t  t h e  t a s k  s e t  i n  t h i s  d i s s e r t a t i o n  i s  t o  i n v i g -

o r a t e  the  l ibera l ism of  fear  as  defended by  Shklar .  Let  me just  say  what  th is  does  

not  involve.  The  theory  I  put  forward  is  not  what  Rorty  ca l ls  an  his tor ica l  recon-

s t ruct ion,  an  “account  of  the  dead thinker  in  [her ]  own terms”,  what  she  “would  

have  s a i d  t o  [ h e r ]  c o n t e m p o r a r i e s . ” 36 I t  i s  a l s o  n o t  q u i t e  w h a t  R o r t y  c a l l s  a  r a -

t i o n a l  r e c o n s t r u c t i o n , 37 t h o u g h  I  d o  l o o k  a t  S h k l a r ’ s  w o r k  “ i n  t h e  l i g h t  o f  t h e  

b e s t  work  n o w  b e i n g  d o n e  o n  t h e  p r o b l e m s  [ s h e ]  d i s c u s s e d ”  i n  o r d e r  t o  a r r i v e  

at  a  theory  “ in  our  terms,  ignor ing the  fac t  that  the  dead thinker ,  in  [her ]  l in -

g u i s t i c  h a b i t s  a s  [ s h e ]  l i v e d ,  w o u l d  h a v e  r e p u d i a t e d  t h e s e  t e r m s  a s  f o r e i g n  t o  

[ h e r ]  i n t e r e s t s  and intent ions.” 38 Nonetheless ,  I  do  not  ca l l  i t  a  ra t ional  recon-

s t r u c t i o n  i n  v i e w  o f  t h e  d i f f e r e n c e s  t h a t  w i l l  come to  the  fore  over  the  course  o f  

t h e  d i s s e r t a t i o n .  

 Rather,  what  I  present  may best  be cal led a  restatement,  by which I  mean 

t h a t  i t  i s  a  p o s i t i o n  w h i c h  i s  i n s p i r e d  a n d  d e e p l y  i n d e b t e d  t o  h e r s .  T o  b e  m o r e  

prec ise ,  i t  i s  a  restatement  as  the  main  pi l lars  o f  Shklar ’s  account  w i l l  b e  p r e -

served:  (1)  the  avoidance  of  the  worst  i s  taken as  the  fundamental  a i m  o f  p o l i -

t i c s ,  ( 2 )  t h e  a v o i d a n c e  o f  w o r s t  i s  u n d e r s t o o d  a s  t h e  p r o t e c t i o n  o f  p e o p l e  

                                                             
36 i b i d :  5 4  &  5 3 .  
37 R o r t y  ( 1 9 8 6 ) .  
38 ib id:  62  &  54.  
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against  severe  physica l  or  emotional  harm (centra l ly ,  that  i s ) , 39 (3)  the  theory  

adds  up to  a  “ l ibera l ism f rom below”  in  that  the  emphasis  i s  p l a c e d  o n  r e l i e v i n g  

t h e  p l i g h t  o f  t h e  w e a k  a n d  v u l n e r a b l e .  S o  a l t h o u g h  s h e  m i g h t  n o t  a g r e e  w i t h  

t h e  d e t a i l s  o f  m y  a c c o u n t ,  m y  a p p r o a c h  i s  d e e p l y  i n d e b t e d  t o  h e r s  a n d  b e a r s  

t h e  i m p r i n t  o f  h e r  t h o u g h t .   

 Fur ther ,  I  wi l l  draw on a  number  of  methods  that  have  g a i n e d  c u r r e n c y  i n  

R a w l s i a n  p o l i t i c a l  p h i l o s o p h y .  F i r s t ,  a s  I  s t a t e  a b o v e ,  t h e  t r i a d i c  s t r u c t u r e  o f  

t h e  d i s s e r t a t i o n  i s  R a w l s i a n ,  i . e .  t h e  i d e a  t o  w o r k  o u t  p r i n c i p l e s  f i r s t ,  t o  e x p l i -

c a t e  w h a t  t h e  s u b j e c t  o f  t h e  p r i n c i p l e s  i s  a n d  t h e n  t o  a p p l y  p r i n c i p l e s  t o  t h e  

s u b j e c t . 40 

S e c o n d ,  t h e  a s p i r a t i o n  t o  f o r m u l a t e  a n  i d e a l  t h e o r y  t a k e s  R a w l s ’  p r o c e -

dure  of  del ineat ing a  rea l is t i c  u topia  as  the  methodologica l  guidel ine.  This  pro-

cedure  s tates  that  pol i t i ca l  phi losophers  should  a im at  (a )  extending “what  a r e  

o r d i n a r i l y  t h o u g h t  t o  b e  t h e  l i m i t s  o f  p r a c t i c a l  p o l i t i c a l  p o s s i b i l i t y ”  a n d  ( b )  

“ r e c o n c i l i n g  u s  t o  o u r  s o c i a l  a n d  p o l i t i c a l  c o n d i t i o n . ” 41 A s  I  u n d e r s t a n d  i t ,  t h i s  

means  to  s t retch  the  l imits  o f  pol i t i ca l  poss ibi l i t ies  whi le  keeping in  mind as  

wel l  as  responding to  the  fac t  that  c e r t a i n  a s p e c t s  o f  o u r  c o n d i t i o n  c a n n o t  b e  

c h a n g e d . 42  

                                                             
39 T h i s  i s  b e c a u s e  c r u e l t y  i s  d e f i n e d  a s  “ t h e  d e l i b e r a t e  i n f l i c t i o n  o f  p h y s i c a l ,  a n d  s e c o n d -
a r i l y  e m o t i o n a l  p a i n  [ … ] . ”  S e e  S h k l a r  ( 1 9 8 9 :  2 9 ) .  
40 R a w l s  ( 1 9 7 1 ) .  
41 R a w l s  ( 1 9 9 9 :  1 1 ) .  
42 S e e  M i l l e r  ( 2 0 0 8 ) .  
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T h i s  d i s s e r t a t i o n  s t r e t c h e s  t h o s e  l i m i t s  i n  a s  m u c h  a s  i t  s u g g e s t s  t h a t  

i n d i v iduals  ought  to  accept  cer ta in  at t i tudes  in  order  to  c reate  an  adequate  in -

formal  s t ructure.  So  in  th is  sense  I  take  the  i n f o r m a l  s t r u c t u r e  a s  i t  m i g h t  b e .  

But  I  a lso  take  people  as  they  are ,  accept ing that  two aspects  o f  our  condi t ion 

c a n n o t  b e  c h a n g e d .  F i r s t :  t h e  h u m a n  n e e d  f o r  s o c i a l  a p p r o v a l  a n d  a c ceptance  

i s  a n  i m p o r t a n t  m o t o r  f o r  a c t i o n . 43 I f  t h i s  w a s  n o t  t h e  c a s e ,  t h e r e  w o u l d  b e  n o  

n e e d  f o r  a  p a r t i c u l a r  i n f o r m a l  s t r u c t u r e  t o  g o v e r n  h u m a n  i n t e r a c t i o n .  S e c o n d :  

that  in  the  absence  of  e f fect ive  measures  c ruel ty  i s  a  pers is tent  feature  of  soc ia l  

l i f e .  F o r  e x a m p l e ,  a  s u r v e y  b y  t h e  O f f i c e  f o r  N a t i o n a l  S t a t i s t i c s  s h o w s  t h a t  1 . 6  

m i l l i o n  p e o p l e  i n  E n g l a n d  a n d  W a l e s  s u f f e r e d  d o m e s t i c  a s s a u l t s  i n  t h e  y e a r  

ending March  2015,  1 .1  mi l l ion  of  them women. 44 Even on the  assumption that  

m o s t  o f  t h e  a s s a u l t s  d o  n o t  q u a l i f y  a s  c r u e l ,  t h e  n u m b e r  o f  t h o s e  t h a t  c a n  b e  

r e g a r d e d  a s  c r u e l  w i l l  s t i l l  b e  s t a g g e r i n g .  

I  a d m i t  t h a t  t h e r e  i s  a  t e n s i o n  b e t w e e n  t a k i n g  p e o p l e  a s  t h e y  a r e  a n d  

t h e  i n f o r m a l  s t r u c t u r e  a s  i t  m i g h t  b e .  A f t e r  a l l ,  h o w  r e a l i s t i c  i s  i t  t h a t  p e o p l e  

a c c e p t  c e r t a i n  a t t i t u d e s  i f  I  a s s u m e  t h a t  t h e y  a r e  c r u e l ?  B u t  t h e  a s s u m p t i o n  i s  

                                                             
43 T h i s  i s  a  w e l l - k n o w n  p h e n o m e n o n  i n  s o c i a l  p s y c h o l o g y .  C i a l d i n i  a n d  G o l d s t e i n  ( 2 0 0 4 :  
5 9 8 )  f o r  e x a m p l e  w r i t e  i n  t h e i r  r e v i e w  a r t i c l e  o n  e m p i r i c a l  c o m p l i a n c e  a n d  c o n f o r m i t y  
r e s e a r c h  t h a t  “ h u m a n s  a r e  f u n d a m e n t a l l y  m o t i v a t e d  t o  c r e a t e  a n d  m a i n t a i n  m e a n i n g f u l  
s o c i a l  r e l a t i o n s h i p s  w i t h  o t h e r s ” ,  t h a t  ( 6 1 0 )  “ i n d i v i d u a l s  o f t e n  e n g a g e  i n  [ … ]  c o n s c i o u s  
a n d  d e l i b e r a t e  a t t e m p t s  t o  g a i n  t h e  s o c i a l  a p p r o v a l  o f  o t h e r s ,  t o  b u i l d  r e w a r d i n g  r e -
l a t i o n s h i p s  w i t h  t h e m ,  a n d  i n  t h e  p r o c e s s ,  t o  e n h a n c e  t h e i r  s e l f - e s t e e m .  C o n f o r m i t y  [ i . e .  
t h e  a c t  o f  c h a n g i n g  o n e ’ s  b e h a v i o r  t o  m a t c h  t h e  r e s p o n s e s  o f  o t h e r s ]  o f f e r s  s u c h  a n  o p -
p o r t u n i t y ,  a l t h o u g h  t h e  e x t e n t  t o  w h i c h  t h e  p h e n o m e n o n  i s  n o t  o n l y  s o c i a l l y  p r e s c r i b e d ,  
b u t  a l s o  n o r m a t i v e l y  e m b r a c e d ,  d i f f e r s  a c r o s s  c u l t u r e s . ”  
44 T r a v i s  ( 2 0 1 5 ) .  
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not  that  everybody is  a  c ruel  person,  that  “man is  a  wol f  to  man.”  Rather ,  i t  i s  

t h a t  c r u e l t y  i s  a  s t u b b o r n  f e a t u r e  o f  s o c i a l  l i f e .  T h i s  s t i l l  l e a v e s  e n o u g h  r o o m  

f o r  t h e  p o s s i b i l i t y  t h a t  a  s i g n i f i c a n t  p r o p o r t i o n  o f  t h e  p o p u l a t i o n  a c c e p t s  c e r -

t a i n  a t t i t u d e s  –  m o r e  i s  n o t  n e e d e d .  

T h i r d ,  t h e  n o r m a t i v e  p a r t s  o f  t h i s  d i s s e r t a t i o n  ( C h a p t e r  3  &  C h a p t e r  7 )   

d r a w  o n  t h e  m e t h o d  o f  r e f l e c t i v e  e q u i l i b r i u m . 45 T h e  m e t h o d  o f  r e f l e c t i v e  e q u i -

l i b r i u m  c o n s i s t s  i n  w o r k i n g  b a c k  a n d  f o r t h  a m o n g  o u r  i n t u i t i o n s  a b o ut  p a r t i cu-

lar  cases  and the  pr inc iples  or  ru les  that  we bel ieve  govern  them.  More  p r e c i s e l y ,  

t h e  i d e a  i s  t o  d e v e l o p  m o r a l  p r i n c i p l e s  ( C h a p t e r  3 )  a n d  s e e  i f  w e  c a n  f ind cases  

in  which  guidance  about  how to  ac t  contradic t  our  intui t ions  (Chapter  7) .  I f  there  

a r e  s u c h  c a s e s ,  w e  n e e d  t o  r e v i s e  o u r  p r i n c i p l e s .  I f  n o t ,  t h e  m e t h o d  s u c c e e d s  

a n d  w e  a c h i e v e  r e f l e c t i v e  e q u i l i b r i u m .  

Fourth,  the  Pr ior i ty  C la im in  Chapter  3  i s  fac t -dependent  in  an  important  

respect  reveal ing that  the  dystopian l iberal ism I  present  i s  what  Mi l ler  ca l ls  a  

“ p o l i t i c a l  p h i l o s o p h y  f o r  e a r t h l i n g s ” . 46 T h e  p r i n c i p l e  i s  f a c t - d e p e n d e n t  i n  t h a t  

t h e  n o r m a t i v e  w e i g h t  o f  t h e  C r u e l t y  P r i n c i p l e  i s  d e p e n d e n t  o n  t h e  f a c t  a b o u t  

humans that  they  have  a  fundamental  interests  in  forming mental  contents  and 

i n  c e r t a i n  r a t i o n a l  w a y s  o f  d e l i b e r a t i o n .    

F i f t h ,  t h e  c o n c e p t u a l  p a r t s ,  p a r t i c u l a r l y  C h a p t e r  1  o n  c r u e l t y  a n d  C h a p t e r  

4  o n  t h e  i n f o r m a l  s t r u c t u r e ,  u s e  t h e  m e t h o d  o f  c o n c e p t u a l  a n a l y s i s .  T h e  i d e a  i s  

                                                             
45 S e e  R a w l s  ( 1 9 7 1 )  a n d  D a n i e l s  ( 1 9 9 6 ) .  
46 M i l l e r  ( 2 0 0 8 ) .   
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t o  b r i n g  o u t  n e c e s s a r y  a n d  s u f f i c i e n t  f e a t u r e s  o f  c o n c e p t s  t h a t  a r e  t o  b e  t e s t e d  

a g a i n s t  c o u n t e r e x a m p l e s  v i a  t h o u g h t  e x p e r i m e n t s .   

 

H a v i n g  s e t  o u t  t h e  o b j e c t i v e s ,  t h e  s t r u c t u r e  a n d  m e t h o d s  o f  t h i s  d i s s e r t a t i o n ,  I  

n o w  t u r n  i n  C h a p t e r  1  t o  t h e  a n a l y s i s  o f  t h e  c o n c e p t  o f  c r u e l t y  w h i c h  w i l l  b e  

c r u c i a l  t o  u n d e r s t a n d  t h e  c e n t r a l  c l a i m  o f  t h e  d y s t o p i a n  l i b e r a l i s m ,  n a m e l y  t h a t  

a v o i d i n g  c r u e l t y  b e  t h e  f u n d a m e n t a l  n o r m  o f  p o l i t i c a l  p r a c t i c e s .  
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C h a p t e r  1  

T h e  c o n c e p t  o f  c r u e l t y  

 

I n t r o d u c t i o n  

The not ion of  c ruel ty  i s  the  s ingle  most  important  concept  in  Shklar ’s  pol i t i ca l  

t h e o r y ,  g i v e n  t h a t  a v o i d i n g  c r u e l t y  i s  s e e n  a s  t h e  s u p r e m e  p r i n c i p l e .  D e s p i t e  

t h e  f a c t  t h a t  i t  i s  s o  i m p o r t a n t ,  s h e  o f f e r s  o n l y  a  t h u m b n a i l  d e f i n i t i o n ,  w h i c h ,  

as  I  hope to  show,  i s  problemat ic  for  several  reasons. 1 Not  only  that :  the  con-

c e p t i o n  s h e  p r e s e n t s  i n  t h e  L i b e r a l i s m  o f  F e a r  c o n f l i c t s  w i t h  t h e  d e f i n i t i o n  i n  

h e r  e a r l i e r  w o r k , 2 w h i c h  g i v e s  r i s e  t o  q u e s t i o n s  s h e  d o e s  n o t  a d d r e s s .  

 Surpr is ingly ,  the  lack  of  conceptual  r igour  recurs ;  nei ther  Wi l l iams nor  

R o r t y  d i s c u s s  t h e  c o n c e p t ,  t h o u g h  b o t h  e n d o r s e  S h k l a r ’ s  p r i n c i p l e . 3 A n d  i t  i s  

s t r i k i n g  h o w  l i t t l e  a t t e n t i o n  t h e i r  c o n t e m p o r a r i e s  g i v e  t o  t h e  n o t i o n .  A s  A l l e n  

w r i t e s :  “ [ M ] o s t  m o r a l  p h i l o s o p h e r s  a n d  p o l i t i c a l  t h e o r i s t s  o f  t h i s  c e n t u r y  h a v e  

not  g iven expl ic i t  a t tent ion to  the  analys is  o f  negat ive  moral  concepts  such as  

i n j u s t i c e ,  e v i l ,  v i c e ,  c r u e l t y  [ … ] .  I n t e r e s t  i n  t h e  s i g n i f i c a n c e  o f  n e g a t i v e  m o r a l  

c o n c e p t s  a n d  e x p e r i e n c e s  r e m a i n s  v e r y  m u c h  t h e  e x c e p t i o n  t h a t  p r o v e s  t h e  

                                                             

1 A l s o  s e e  t h e  e d i t o r i a l  ( 2 0 1 4 :  6 2 7 )  i n  t h e  s p e c i a l  i s s u e  o n  S h k l a r  i n  t h e  D e u t s c h e  
Z e i t s c h r i f t  f ü r  P h i l o s o p h i e  w h e r e  t h e  a u t h o r s  p o i n t  o u t  t h a t  t h e  l a c k  o f  a  c l e a r  c o n -
c e p t  o f  c r u e l t y  i s  o n e  o f  t h e  m a j o r  g a p s  i n  S h k l a r ’ s  L i b e r a l i s m  o f  F e a r .    
2 I  r e f e r  h e r e  t o  O r d i n a r y  V i c e s  ( 1 9 8 4 ) .   
3 R o r t y  ( 1 9 8 9 ) ,  W i l l i a m s  ( 2 0 0 5 ) .  
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r u l e . ” 4 A n d  e v e n  w h e n  t h e  c o n c e p t  i s  o f  c e n t r a l  c o n c e r n ,  a s  i t  i s  f o r  A n n e t t e  

B a i e r ,  s h e  “ l e a v e [ s ]  a s i d e  t h e  v e r y  t r i c k y  q u e s t i o n  o f  j u s t  w h a t  s h o u l d  c o u n t  

a s  c r u e l . ” 5 

 I n  l i g h t  o f  t h i s ,  m y  a i m  i n  t h i s  c h a p t e r  i s  t o  p r e s e n t  a n  e x t e n d e d  s t u d y  

o f  t h e  c o n c e p t .  I  s h a l l  a d d r e s s  s e v e r a l  q u e s t i o n s :  I s  c r u e l t y  t o  b e  p r e d i c a t e d  

o f  p e r s o n s  o r  a c t i o n s  ( i n  § 2 ) ?  W h a t  i s  t h e  s t r u c t u r e  o f  t h e  c o n c e p t  ( i n  § 5 ) ?  

What  are  necessary  features  ( in  §12-14)?  Above this ,  I  wi l l  a lso  provide  a  def i -

n i t i o n .  H o w e v e r ,  i t  w o n ’ t  b e  a  d e f i n i t i o n  o f  c r u e l t y  a s  s u c h ,  b u t  o f  o n e  k i n d  

o f  c r u e l t y  t h a t  i s  o f  p a r t i c u l a r  n o r m a t i v e  s i g n i f i c a n c e .   

T h e  c h a p t e r  i s  s t r u c t u r e d  a s  f o l l o w s :  T o  b e g i n  w i t h ,  I  s h a l l  a s k  i n  § 2  

w h e t h e r  c r u e l t y  s h o u l d  b e  p r e d i c a t e d  o f  p e r s o n s  o r  a c t i o n s .  I n  a  n e x t  s t e p ,  I  

w i l l  g i v e  a n  o v e r v i e w  o f  c o n t r o v e r s i e s  t h a t  h a v e  a r i s e n  i n  i n t e l l e c t u a l  h i s t o r y  

( § 3  –  § 4 )  a n d  t h e n  a r r i v e  a t  a  d e s c r i p t i o n  o f  t h e  s t r u c t u r e  o f  c o n c e p t  a s  c o n -

s is t ing of  four  e lements  (§5) .  The  remainder  of  th is  chapter  wi l l  cover  the  four  

c o m p o n e n t s .  

 

§1 A word on method 

I  j u s t  w r o t e  t h a t  I  w i l l  a d d r e s s  a  n u m b e r  o f  i s s u e s  r e l a t e d  t o  t h e  c o n c e p t  o f  

c r u e l t y  a n d  a l s o  t h a t  I  w i l l  o f f e r  a  d e f i n i t i o n .  T h e  a i m  o f  t h e  d e f i n i t i o n  i s  t o  

s i n g l e  o u t  o f  a  s u b c l a s s  o f  c r u e l t y  t h a t  i s  o f  p a r t i c u l a r  n o r m a t i v e  i m p o r t a n c e .  

                                                             

4 A l l e n  ( 2 0 0 1 :  3 3 9 ) . 	
5 B a i e r  ( 1 9 9 3 :  4 3 7 ) .  
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To  this  end,  I  wi l l  point  to  three  condi t ions  that  are  indiv idual ly  necessary  for  

t h e  a p p l i c a t i o n  o f  t h e  c o n c e p t  o f  c r u e l t y  i n  e v e r y d a y  l a n g u a g e  ( § 1 2  –  § 1 4 ) .  I n  

a d d i t i o n  t o  t h a t ,  I  w i l l  s p e c i f y  a  f o u r t h  f e a t u r e  a s  a  d e m a r c a t i o n  c r i t e r i o n  t o  

d i s c e r n  a  c l a s s  o f  c r u e l  a c t s  t h a t  i s  o f  s p e c i a l  m o r a l  i m p o r t a n c e  ( § 8 ) .  

In  response to  th is ,  one may now ask  why I  c a l l  t h e  c o n c e p t  c r u e l t y  d e -

s p i t e  t h e  f a c t  t h a t  i t  c o v e r s  o n l y  a  s u b s e t  a n d  w h y  I  d o  n o t  g i v e  i t  a n o t h e r  

n a m e .  M y  r e p l y  i s  t h a t  c r u e l t y  i s  a  n a t u r a l  t e r m  t o  r e f e r  t o  t h e  p h e n o m e n a  

w i t h i n  t h e  s u b c l a s s  i n  t h e  s e n s e  t h a t  a l l  p h e n o m e n a  w o u l d  r e a d i l y  b e  r e c o g -

n i s e d  a s  s u c h  i n  o r d i n a r y  l a n g u a g e .  T h e  r e a s o n  f o r  t h i s  i s  t h a t  t h e  a c t i o n s  

m e e t  t h e  c o n d i t i o n s  u n d e r  w h i c h  a n  a c t  w o u l d  b e  c o n s i d e r e d  c r u e l  i n  a n  e v e -

r y d a y  s e t t i n g .  T o  b e  m o r e  p r e c i s e ,  t h e  a c t i o n s  m e e t  f o u r  c o n d i t i o n s  t h a t  a r e  

j o i n t l y  s u f f i c i e n t  f o r  t h e  a p p l i c a t i o n  o f  t h e  t e r m .   

T h e  i n t e r l o c u t o r  m i g h t  n o w  p o i n t  o u t  t h a t  t h e  p h e n o m e n a  w i t h i n  t h e  

s u b class  a lso  meet  the  condi t ions  that  are  jo int ly  suf f i c ient  for  the  appl icat ion 

of  o t h e r  t e r m s  s u c h  a s  “ p a r t i c u l a r l y  s e v e r e  e v i l s ”  or  “ in just ice”  or  “ inhumane 

t r e a t m e n t ” .  I  h a v e  t w o  r e p l i e s  t o  t h a t .  F i r s t ,  a s s u m i n g  t h a t  t h i s  i s  t r u e ,  t h o s e  

n a m e s  w o u l d  f a c e  t h e  s a m e  i s s u e  a s  t h e  t e r m  c r u e l t y ,  i . e .  t h a t  t h e  c l a s s  o f  a l l  

phenomena that  fa l l  under  the  concept  in  everyday  l i fe  i s  wider  than the  c lass  

o f  a c t i o n s  t h a t  f a l l  u n d e r  t h e  d e f i n i t i o n .  S o  i f  I  c h o s e  i n j u s t i c e ,  I  w o u l d  a g a i n  

h a v e  t o  s p e a k  o f  a  s u b c l a s s  o n  i n j u s t i c e .  H e n c e ,  o t h e r  t e r m s  d o  n o t  h a v e  a n  

a d v a n t a g e  i n  t h i s  r e g a r d .   
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S e c o n d ,  t h e  a i m  o f  t h i s  d i s s e r t a t i o n  i s  t o  a d v a n c e  a  t h e o r y  t o  p r o t e c t  

p e o p l e  a g a i n s t  t h e  e x e r t i o n  o f  s e v e r e  p h y s i c a l  a n d  e m o t i o n a l  h a r m .  A n d  t h e r e  

i s  a  theory  t radi t ion  t h a t  s p e a k s  o f  t h e  a v o i d a n c e  o f  c r u e l t y  t o  s t a t e  t h i s  g o a l ,  

whi le  the  terms inhumane t reatment  or  in just ice  are  less  prevalent .  Hence,  the  

a d v a n t a g e  o f  u s i n g  t h e  t e r m  c r u e l t y  i s  t h a t  i t  d e s i g n a t e s  a  c o n g r u e n c e  w i t h  

r e g a r d s  t o  t h i s  g o a l  a n d  m a r k s  a n  a f f i l i a t i o n  w i t h  a  g r o u p  o f  t h i n k e r s .  

 

§2 Acts,  not  persons 

To  begin  wi th,  an  important  quest ion about  c ruel ty  i s  whether  i t  i s  predicated 

of  persons  or  o f  ac t ions. 6 I s  i t  more  pert inent  to  speak  of  c ruel  ac ts  or  o f  c ruel  

p e r s o n s ?  S h k l a r  i s  n o t  c l e a r  o n  t h i s  p o i n t .  O n  t h e  o n e  h a n d ,  s h e  w r o t e  a  b o o k  

e n t i t l e d  O r d i n a r y  V i c e s  i n  w h i c h  c r u e l t y  i s  r e g a r d e d  a s  t h e  m o s t  s e r i o u s  v i c e .  

I n  t u r n ,  v i r t u e s  a n d  v i c e s  a r e  u n d e r s t o o d  a s  f e a t u r e s  o f  a  p e r s o n ’ s  c h a r a c t e r ,  

s o  t h e r e  i s  s t r o n g  t e x t u a l  e v i d e n c e  t h a t  c r u e l t y  i s  p r e d i c a t e d  o f  p e r s o n s  a n d  

o n e  m i g h t  r e a s o n a b l y  a r g u e  t h a t  S h k l a r ’ s  f o c u s  i s  s p e c i f i c a l l y  o n  c r u e l t y  a s  a  

v i c e  ( r a t h e r  t h a n  o n  c r u e l  a c t s ) .  H o w e v e r ,  on  the  other  hand,  Shklar  a lso  de-

f ines cruelty  as  the “wil ful  inf l ict ing of  physical  pain on a  weaker  being in order  

t o  c a u s e  a n g u i s h  a n d  f e a r . ” 7 N o t e  t h a t  s h e  d o e s  n o t  w r i t e  t h a t  c r u e l t y  i s  t h e  

                                                             

6 I  s p e a k  h e r e  o f  “ a c t i o n s ”  b e c a u s e  t h i s  i s  t h e  t e r m i n o l o g y  u s e d  i n  t h e  l i t e r a t u r e ,  b u t  
i t  s h o u l d  b e  u n d e r s t o o d  b r o a d l y  a s  t h i n g s  p e o p l e  d o  a n d  t h u s  t o  c o v e r  b e h a v i o u r ,  
s p e e c h ,  e x p r e s s i n g  a t t i t u d e s ,  e t c .  B u t  i t  m a y  b e  t h a t  c r u e l t y  c a n  a l s o  b e  p r e d i c a t e d  
o f  o t h e r  t h i n g s  s u c h  a s  o m i s s i o n s ,  b u t  I  l e a v e  t h a t  q u e s t i o n  a s i d e .    
7 S h k l a r  ( 1 9 8 4 :  8 )  



 27 

d i s p o s i t i o n  t o  i n f l i c t  p h y s i c a l  p a i n ,  o r  a n  i n c l i n a t i o n  o r  t h e  c h a r a c t e r  t r a i t  t o  

d o  s o .  H e n c e ,  h e r e  h e r  d e f i n i t i o n  makes  c ruel ty  a  property  of  a c t i o n s  r a t h e r  

t h a n  o f  p e r s o n s .  

 H e r  p o s i t i o n  o n  t h i s  q u e s t i o n  i s  e v e n  l e s s  c l e a r  i n  t h e  L i b e r a l i s m  o f  

F e a r .  I f  t h e  t e x t  i s  r e a d  a g a i n s t  t h e  b a c k g r o u n d  o f  h e r  e a r l i e r  w o r k ,  t h e n  

t h e r e  i s  g o o d  r e a s o n  t o  u n d e r s t a n d  c r u e l t y  a s  a  v i c e  a n d  t h u s  a s  a  c h a r a c t e r -

i s t i c  o f  p e r s o n s .  Y e t ,  t h e  t e x t  i t s e l f  d o e s  n o t  p r o v i d e  m u c h  e v i d e n c e  f o r  th is  

interpret a t i o n ,  g i v e n  t h a t  t h e r e  i s  n o  e x p l i c i t  r e f e r e n c e  t o  c r u e l t y  a s  a  v i c e .  

A l s o ,  h e r  u p d a t e d  d e f i n i t i o n  m a k e s  c r u e l t y  a g a i n  a  property  of  ac t ions  rather  

than persons,  s tat ing that  c ruel ty  i s  “ the  del iberate  inf l i c t ion  of  physica l ,  and 

seconda r i l y  e m o t i o n a l  p a i n  [ … ] . “ 8 E v e n  m o r e  t o  t h e  p o i n t ,  s h e  w r i t e s  t h a t  

w h a t  i s  t o  b e  prevented is  the  “ fear  c reated by  arbi t rary  […]  acts  of  force  and 

by  habi tual  and pervas ive  acts  of  c ruel ty  and tor ture.” 9 

 T h i s  a m b i v a l e n c e  a l s o  c o m e s  t o  t h e  f o r e  i n  t h e  l i t e r a t u r e  o n  S h k l a r .  

M a c K i n n o n  o b s e r v e s  t h a t  S h k l a r  “ r a n k s  c r u e l t y  a s  t h e  w o r s t  o f  w h a t  s h e  c a l l s  

[ … ]  o u r  o r d i n a r y  v i c e s . “ 10 A n d  s h e  l e a v e s  n o  d o u b t  t h a t  t h e  c o n c e p t  i s  t o  b e  

p r e d i c a t e d  o f  p e r s o n s ,  n o t i n g  t h a t  “ c r u e l t y  i s  a  d i s p o s i t i o n  m a n i f e s t e d  b y  

those  who are  ter r ib ly  mistaken about  the  end of  man,  about  what  desi res  are  

                                                             

8 S h k l a r  ( 1 9 8 9 :  2 9 ) .   
9 i b i d ,  e m p h a s i s  m i n e .  
10 M a c K i n n o n  ( 1 9 8 9 :  3 2 8 ) .   
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w o r t h y  [ … ] . “ 11 I n  c o n t r a s t ,  L e v y  o f f e r s  a  d i f f e r e n t  i n t e r p r e t a t i o n  o f  S h k l a r ’ s  

w o r k :  I n  h i s  b o o k  T h e  M u l t i c u l t u r a l i s m  o f  F e a r ,  h e  p r e s e n t s  a  t h e o r y  t h a t  a i m s  

t o  m i t i g a t e  certain dangers  ar is ing from cultural  plural ism: “forcible inclusion of  

an ethnic  m i n o r i t y  w h i c h  w i s h e s  t o  r e t a i n  i t s  o w n  i d e n t i t y ;  f o r c i b l e  e x c l u s i o n  

f rom c i t i zenship  and the  protect ion of  the s t a t e  o f  s m a l l  a n d  s t i g m a t i z e d  m i -

n o r i t i e s ;  internal  c ruel ty ,  ar is ing f rom at tempts  by  communal  leaders  to  pre-

vent  m e m b e r s  f r o m  a s s i m i l a t i n g  t o  o r  h y b r i d i z i n g  w i t h  a  n e i g h b o u r i n g  c u l -

t u r e  [ … ] . ” 12 I t  s e e m s  t h a t  m i t i g a t i n g  “ i n c l u s i o n ” ,  “ e x c l u s i o n ”  a n d  “ i n t e r n a l  

c r u e l t y “  a m o u n t s  t o  m i t i g a t i n g  c e r t a i n  c l a s s e s  o f  a c t i o n s .   

 S o  m u c h  o n  S h k l a r ’ s  p o s i t i o n .  K e k e s  a d d r e s s e s  t h e  s a m e  q u e s t i o n  w i t h  

less  ambivalence.  He c la ims that  an  “essent ia l  feature  of  c ruel ty  i s  that  i t  i s  a  

d i s p o s i t i o n  o f  h u m a n  a g e n t s .  T o  b e  a  c r u e l  p e r s o n ,  a n  a g e n t  m u s t  h a b i t u a l l y  

b e  i n  t h e  a p p r o p r i a t e  s t a t e  o f  m i n d  a n d  p e r f o r m  t h e  a p p r o p r i a t e  a c t i o n . ” 13 

A l s o ,  h e  t h i n k s  t h a t  “ c r u e l t y  m a y  a l s o  b e  p r e d i c a t e d  o f  a c t i o n s ,  b u t  o n l y  i n  a  

d e r i v a t i v e  s e n s e  [ … ] .  [ I ] t  i s  t h e  k i n d  o f  a c t i o n  t h a t  w o u l d  b e  p e r f o r m e d  b y  a  

c r u e l  a g e n t . ” 14  T h i s  v i e w  s e e m s  p r o b l e m a t i c  t h o u g h .  I  t h i n k  t h a t  s o m e o n e  

                                                             

11 M a c K i n n o n  ( 1 9 8 9 :  3 3 4 ) ,  e m p h a s i s  m i n e .  
12 L e v y  ( 2 0 0 0 :  1 6 ) .   
13 K e k e s  ( 1 9 9 6 :  8 3 7 ) .  M a y e s  ( 2 0 0 9 :  2 8 )  f o l l o w s  K e k e s  o n  t h i s  p o i n t  t h a t  c r u e l t y  i s  t o  b e  
p r e d i c a t e d  o f  p e r s o n s .   
14 i b i d .  I t  i s  c l e a r  h e r e  t h a t  f o r  K e k e s  c r u e l t y  i s  p r e d i c a t e d  o f  p e r s o n s .  Y e t ,  i t  s h o u l d  b e  
n o t e d  t h a t  h i s  d e f i n i t i o n  i s  c i r c u l a r :  O n  t h e  o n e  h a n d ,  h e  d e f i n e s  a  c r u e l  p e r s o n  a s  o n e  
w h o  i s  h a b i t u a l l y  i n  t h e  a p p r o p r i a t e  s t a t e  o f  m i n d  a n d  p e r f o r m s  t h e  a p p r o p r i a t e  a c t i o n ;  
s o  h e  d e f i n e s  a  c r u e l  p e r s o n  i n  t e r m s  o f  p a r t i c u l a r  a c t i o n s .  O n  t h e  o t h e r  h a n d ,  h e  
c o n c e p t u a l i s e s  a  c r u e l  a c t i o n  a s  a  k i n d  o f  a c t i o n  t h a t  would  be  perform ed by  a  c ruel  
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m i g h t  p e r f o r m  a  c r u e l  a c t  e v e n  i f  s h e  i s  n o t  a  c r u e l  p e r s o n  –  a  c a s e  w h e r e  t h e  

act ion is  ‘out  o f  character ’ :  A  good Samari tan  for  instance,  though a l l  h is  l i fe  a  

c o m p a s s i o n a t e  p e r s o n ,  m a y  y i e l d  o n c e  i n  h i s  l i f e  t o  p o l i t i c a l  p r e s s u r e s  a n d  

tor ture  a  pr isoner .  On the  other  hand,  I  th ink  i t  i s  correct  that  c ruel ty  can a lso  

be  predicated of  persons:  a  b lood- thi rs ty  person,  who is  kept  in  a  ce l lar  a l l  h is  

l i fe ,  and who thus  never  comes to  ac t  upon his  v io lent  desi res ,  can  be  seen as  

c ruel .  So  ordinary  language a l lows  for  both,  that  c ruel ty  i s  predicated of  per -

s o n s  a n d  a c t i o n s .   

I n  l i g h t  o f  t h a t ,  I  n o w  w a n t  t o  s u g g e s t  t h a t  t h e  a n a l y s i s  i n  t h i s  c h a p t e r  

s h o u l d  f o c u s  o n  a c t i o n s  r a t h e r  t h a n  p e r s o n s .  B e f o r e  I  t u r n  t o  t h e  a r g u m e n t ,  I  

just  want  to  s t ress  that  th is  focus  means  a  departure  f rom Kekes,  but  i t  might  

a lso  mark  a  departure  f rom Shklar ’s  account  i f  c ruel ty  i s  interpreted a s  a  c h a r -

acter is t i c  o f  persons.  However ,  i f  i t  i s  p lausible  that  she  is  ambivalent  on t h i s  

q u e s t i o n  –  a n d  I  a t t e m p t e d  t o  p r o v i d e  s o m e  t e x t u a l  e v i d e n c e  f o r  t h i s  i n t e r -

p r e t a t i o n  –  t h e n  i t  c a n  b e  a r g u e d  t h a t  t h e  f o c u s  I  s u g g e s t  i s  c o n t i n u o u s  w i t h  

S h k l a r ’ s  a c c o u n t .  

H e r e  a r e  n o w  t w o  p o s s i b l e  a r g u m e n t s .  F i r s t ,  o n e  m i g h t  a r g u e  t h a t  i t  i s  

necessary  to  understand what  a  c ruel  ac t ion is  pr ior  to  examining what  a  c ruel  

p e r s o n  i s .  W h e n  K e k e s  w r i t e s  t h a t  a  c r u e l  p e r s o n  i s  o n e  w h o  i s  h a b i t u a l l y  i n  

                                                                                                                                                                                      

agent .  I t  turns  out  that  whichever  concept  h e  l o o k s  a t ,  h e  d e f i n e s  i t  i n  t e r m s  o f  t h e  o t h -
e r .  A n o t h e r  m i s t a k e  i s  t h a t ,  c o n t r a r y  t o  w h a t  K e k e s  w r i t e s  i n  t h e  f i r s t  q u o t e ,  t h e  p e r -
f o r m a n c e  o f  p a r t i c u l a r  a c t i o n s  i s  n o t  e v e n  n e c e s s a r y  f o r  a  p e r s o n  t o  c o u n t  a s  a  c r u e l  
p e r s o n ,  a s  t h e  e x a m p l e  o f  t h e  b l o o d t h i r s t y  p e r s o n  k e p t  i n  t h e  c e l l a r  s h o w s .    



 30 

t h e  a p p r o p r i a t e  s t a t e  o f  m i n d  a n d  p e r f o r m s  t h e  a p p r o p r i a t e  a c t i o n ,  i t  i s  n e c -

e s s a r y  t o  f i r s t  u n d e r s t a n d  w h a t  c o u n t s  a s  a n  a p p r o p r i a t e  a c t i o n  t o  a r r i v e  a t  a  

d e f i n i t i o n  o f  a  c r u e l  p e r s o n .  B u t  t h i s  a r g u m e n t  i s  v u l n e r a b l e  t o  o b j e c t i o n s . 15 

One point  i s  that  a  c ruel  person might  a lso  be  def ined as  someone who lacks  

benevolence  or  mercy .  I t  seems that  in  such a  case  i t  i s  not  essent ia l  to  under -

s tand what  a  c ruel  ac t ion is  pr ior  t o  e x a m i n i n g  w h a t  a  c r u e l  p e r s o n  i s .  

 A  s e c o n d  a n d  b e t t e r  a r g u m e n t  r u n s  a s  f o l l o w s :  t h e  c o n c e p t  o f  c r u e l t y  

w i l l  l a t e r  b e  p l u g g e d  i n  t o  t h e  C r u e l t y  P r i n c i p l e  a s  t h e  m a i n  p r i n c i p l e  o f  t h e  

“ l iberal ism f rom below”  which  a ims to  protect  the  potent ia l  v ic t ims of  c ruel ty  

a g a i n s t  t h e  e x e r t i o n  o f  v i o l e n c e .  I n  v i e w  o f  t h a t ,  i t  s e e m s  m o r e  s e n s i b l e  t o  

understand the  goal  o f  pol i t i cs  to  avoid  c ruel  ac ts  than cruel  persons.  The  ac -

t i o n s  a n d  t h e i r  i m p a c t s  a r e  w h a t  w e  c a r e  a b o u t .  T h e y  a r e  o u r  p r i m a r y  c o n c e r n .  

This  is  because avoiding cruel  persons does not  guarantee a  good protect ion of  

the  v ic t ims: 16 even i f  we get  r id  of  most  c ruel  persons  and l ive  in  a  wor ld  popu-

lated by  non-cruel  people  a lone,  we may s t i l l  face  massive  v io lence.  This  point  

goes  back  to  Hannah Arendt ’s  analys is  o f  ev i l  in  Eichmann in  Jerusalem,  where  

s h e  a r g u e s  t h a t  e x t r e m e  f o r m s  o f  v i o l e n c e  a r e  o f t e n  c a r r i e d  o u t  b y  “ t e r r i f y i n g -

                                                             

15 D a v i d  O v e n  b r o u g h t  t h i s  p o i n t  t o  m y  a t t e n t i o n  a g a i n s t  m y  e a r l i e r  v i e w  t h a t  t h i s  i s  a  
g o o d  a r g u m e n t .  
16 N o t e  t h a t  I  d o  n o t  c l a i m  t h a t  a v o i d i n g  c r u e l  p e r s o n s  i s  e n t i r e l y  i n e f f e c t i v e  t o  p r o t e c t  
p e o p l e .  H e n c e ,  I  w o u l d  a d m i t  t h a t  d i s c o u r a g i n g  t h e  v i c e  o f  c r u e l t y  a s  a  m a t t e r  o f  p r a c -
t i c a l  p o l i t i c s  i s  s o m e w h a t  i m p o r t a n t .  H o w e v e r ,  t o  r e p e a t ,  a v o i d i n g  c r u e l  p e r s o n s  d o e s  
n o t  g u a r a n t e e  a  g o o d  p r o t e c t i o n  o f  t h e  v i c t i m s .  H e n c e ,  i t  s e e m s  m i s g u i d e d  t o  f o c u s  o n  
a v o i d i n g  c r u e l  p e r s o n s  a s  o u r  p r i m a r y  c o n c e r n .  
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ly  normal  human beings”  whose mot ives  and character  are  “banal”  ra ther  than 

monstrous. 17 Mi lgram’s  f indings  support  th is  v iew,  h is  exper iments  show “ that  

ordinary  human beings  were  capable  and wi l l ing to  inf l i c t  a  great  deal  o f  pain  

o n  o t h e r  h u m a n  b e i n g s  ( o n  t o t a l  s t r a n g e r s )  f o r  n o  o t h e r  r e a s o n  t h a n  b e i n g  

o r d e r e d  t o  d o  s o  b y  a n  a u t h o r i t y  f i g u r e . ” 18  

I t  s h o u l d  b e  n o t e d  t h a t  A r e n d t ’ s  a r g u m e n t  i m p l i e s  a  c r i t i c a l  v i e w  o n  

v i r t u e  t h e o r y .  I n d e e d ,  i t  a n t i c i p a t e s  a  r e c e n t  d e v e l o p m e n t  i n  n o r m a t i v e  e t h i c s  

a n d  i n  p a r t i c u l a r  t h e  c r i t i c i s m  t h a t  ” c u l t i v a t i n g  v i r t u e  [ u n d e r s t o o d  a s  d i s p o s i -

t i o n s  t o w a r d s  a  c e r t a i n  s t a b l e  p a t t e r n  o f  b e h a v i o u r ]  i s  t h e  b e s t  w a y  t o  m a k e  

c i t i z e n s  b e h a v e ,  o n  t h e  g r o u n d s  t h a t  i t  i s  a n  i n e f f e c t i v e  m e t h o d  b y  w h i c h  t o  

s e c u r e  d e s i r e d  p a t t e r n s  o f  b e h a v i o u r  f r o m  c i t i z e n s . ” 19 T h e  f o c u s  o n  c r u e l  a c -

t i o n s  r a t h e r  t h a n  o n  c r u e l  p e r s o n s  c a n  a p p e a l  t o  t h i s  c r i t i c a l  p o s i t i o n  o n  t h e  

e f f e c t i v e n e s s  o f  d i s p o s i t i o n s .  

I n  s u m :  i t  m a y  b e  t h a t  f o r  S h k l a r  t h e  c o n c e p t  r e f e r s  f i r s t  a n d  f o r e m o s t  

t o  p e r s o n s .  Y e t ,  i r r e s p e c t i v e  o f  w h a t  t h e  c o r r e c t  i n t e r p r e t a t i o n  i s ,  I  t h i n k  t h a t  

c r u e l t y  a s  a  p r e d i c a t e  o f  a c t i o n s  i s  t h e  m o r e  r e l e v a n t  n o t i o n  g i v e n  t h e  o v e r -

r i d i n g  g o a l  t o  d e v e l o p  a  l i b e r a l i s m  f r o m  b e l o w .  T h i s  d o e s  not  mean that  i t  i s  

                                                             

17 A r e n d t  ( 1 9 6 3 :  2 7 6 ) .  
18 S e e  H o l l a n d e r  ( 2 0 1 6 :  5 7 ) .  M i l g r a m  ( 1 9 7 4 )  w r i t e s :  “ a f t e r  w i t n e s s i n g  h u n d r e d s  o f  o r -
d i n a r y  p e o p l e  s u b m i t  t o  t h e  a u t h o r i t y  i n  o u r  e x p e r i m e n t s ,  I  m u s t  c o n c l u d e  t h a t  A r -
e n d t ’ s  c o n c e p t i o n  o f  t h e  b a n a l i t y  o f  e v i l  c o m e s  c l o s e r  t o  t h e  t r u t h  t h a n  o n e  m i g h t  d a r e  
i m a g i n e . ”  
19 M c T e r n a n  ( 2 0 1 4 :  8 5 ) .  I n  n o r m a t i v e  e t h i c s ,  t h e  m o s t  i m p o r t a n t  t e x t s  a r e  D o r i s ’  P e r -
s o n s ,  s i t u a t i o n s ,  a n d  v i r t u e  e t h i c s  ( 1 9 9 8 )  a n d  H a r m a n ’ s  T h e  n o n e x i s t e n c e  o f  c h a r a c t e r  
t r a i t s  ( 2 0 0 0 ) .   
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n o t  a n  i n t e r e s t i n g  q u e s t i o n  w h a t  a  c r u e l  p e r s o n  i s . 20 R a t h e r ,  i t  m e a n s  t h a t  i t  i s  

l e s s  i m p o r t a n t  f o r  t h e  p u r p o s e s  o f  t h i s  d i s s e r t a t i o n .   

 

§ 3  I n t e l l e c t u a l  h i s t o r y  ( 1 )  

I  n o w  t u r n  t o  c o n c e p t i o n s  o f  c r u e l t y  t h r o u g h o u t  i n t e l l e c t u a l  h i s t o r y ,  i n  p a r -

t i c u l a r  t o  S e n e c a ,  A u g u s t i n e ,  A q u i n a s  a n d  M o n t a i g n e  i n  t h i s  s e c t i o n ,  a n d  t o  

m o r e  r e c e n t  c o n t r i b u t i o n s  t o  t h e  t o p i c  i n  t h e  n e x t  o n e .  M y  a i m  i s  t o  o f f e r  a n  

o v e r v i e w  o f  t h e  m a i n  c o n t r o v e r s i e s  r e g a r d i n g  t h e  c o n c e p t ,  n o t  o n l y  t o  s h o w  

t h a t  i t  i s  n o t  j u s t  e v i d e n t  w h a t  c r u e l t y  i s ,  a s  o n e  m i g h t  a r g u e ,  b u t  a l s o  b e -

c a u s e  t h i s  w i l l  p r o v i d e  i n s i g h t s  i n t o  t h e  s t r u c t u r e  o f  t h e  c o n c e p t .   

 S e n e c a  w a s  t h e  f i r s t  p h i l o s o p h e r  t o  s t u d y  t h e  c o n c e p t  a s  a  s u b j e c t  –  a n d   

i n d e e d  a  v e r y  i n f l u e n t i a l  o n e .  I n  h i s  e s s a y  D e  C l e m e n t i a ,  a d d r e s s e d  t o  t h e  

young emperor  Nero  who was  his  s tudent ,  he  def ines  c ruel ty  as  the  "gr imness  

o f  m i n d  i n  e x a c t i n g  p u n i s h m e n t . " 21 S e n e c a  a l s o  g i v e s  a  d e f i n i t i o n  o f  g r i m n e s s  

a s  t h e  a b s e n c e  o f  m e r c y  w h e r e  m e r c y  i s  u n d e r s t o o d  a s  “ m o d e r a t i o n  t h a t  r e m i t s  

s o m e t h i n g  o f  a  d e s e r v e d  a n d  d u e  p u n i s h m e n t . ” 22 Y e t ,  h e  d e n i e s  t h a t  e n j o y i n g  

                                                             

20 I t  s e e m s  t o  m e  t h a t  t h e  b e s t  t h e o r y  t o  d a t e  c a n  b e  f o u n d  i n  L u k e  R u s s e l l ’ s  d i s c u s s i o n  
o n  h o w  e v i l  a c t i o n s  a n d  e v i l  p e r s o n s  r e l a t e  t o  e a c h  o t h e r  ( 2 0 1 4,  C h a p t e r s  7  a n d  8 ) ,  a s -
s u m i n g  t h a t  w h a t  i s  t r u e  o f  e v i l  i s  a l s o  t r u e  o f  c r u e l t y .  A c c o r d i n g  t o  h i s  a c c o u n t ,  a n  
“ e v i l  p e r s o n  i s  s o m e o n e  w h o  i s  m a r k e d l y  l i k e l y  t o  d o  e v i l  w h e n  h e  i s  a l l o w e d  t o  d o  
w h a t  h e  w a n t s  t o  d o ,  a n d  w h o m  w e  c a n n o t  e a s i l y  c h a n g e  i n t o  a  g o o d  p e r s o n  b y  u s i n g  
e v e r y d a y  t e c h n i q u e s  s u c h  a s  m o r a l  r e a s o n i n g . ”   
21 S e n e c a  ( 1 9 9 5 :  1 6 0 ) .  
22 i b i d .    



 33 

the  suf fer ing of  others  i s  a  necessary  e lement  of  c ruel ty . 23 This  gr imness  mani -

f e s t s  i t s e l f  i n  a n  e x c e s s  o f  p u n i s h m e n t ,  m o r e  p r e c i s e l y  o f  “ p u n i s h m e n t  t h a t  

g o e s  b e y o n d  t h e  l i m i t s  e s t a b l i s h e d  b y  n a t u r a l  l a w . ” 24  

This  conceptual izat ion speci f ies  a  dyadic  s t ructure  of  the  concept .  What  

i s  n e c e s s a r y  f o r  a n  a c c o u n t  o f  c r u e l t y  i s  ( i )  a  d e s c r i p t i o n  o f  t h e  m e n t a l  s t a t e s  

of  the  perpetrator  and ( i i )  a  descr ipt ion of  the  behaviour  that  i s  involved.  Re-

garding ( i ) ,  the  exper ience  (such as  del ight  or  grat i f i cat ion)  i s  not  re levant  for  

a n  a c t  t o  c o u n t  a s  c r u e l ,  b u t  t h e  a b s e n c e  o f  m e r c y  i s .  R e g a r d i n g  ( i i ) ,  o n l y  p u n -

i s h m e n t  i s  s e e n  a s  t h e  d o m a i n  o f  c r u e l  a c t i o n s ;  a n d  p u n i s h m e n t  i s  i n  f a c t  

c r u e l  o n l y  i f  i t  i s  e x c e s s i v e ,  f o r  i n s t a n c e  w h e n  i t  g o e s  b e y o n d  t h e  l e g i t i m a t e  

p u r p o s e s  o f  p u n i s h m e n t . 25  

 A q u i n a s  a n d  M o n t a i g n e  d o  a w a y  w i t h  t h e  d y a d i c  s t r u c t u r e .  A q u i n a s ’  

w o r k  o n  t h e  c o n c e p t  i n  t h e  t e x t  D e  C r u d e l i t a t e  i s  p r e s e n t e d  a s  a  d i r e c t  r e -

s ponse to  Seneca  whom he is  quot ing extensively  throughout . 26 He agrees  that  

c r u e l t y  a p p l i e s  t o  p u n i s h m e n t  o n l y ;  b u t  h e  d e n i e s  t h a t  t h e  b e h a v i o u r  s h o u l d  

b e  c o n s i d e r e d  a t  a l l  i n  d e t e r m i n i n g  w h e t h e r  a n  a c t i o n  i s  c r u e l .  I n s t e a d ,  t h e  

bruta l i ty  o f  mind is  a l l  that  counts .  As  Baraz  notes ,  “Aquinas  deals  exc lus ively  

                                                             

23 i b i d :  1 6 1 .  
24 B a r r o z o  ( 2 0 0 8 :  7 1 ) .    
25 S e e  B a r r o z o  ( 2 0 0 8 :  7 9 )  f o r  a n  e x p a n d e d  s t u d y  o f  w h a t  e l s e  i n  S e n e c a ’ s  v i e w  a m o u n t s  
t o  a  t r a n s g r e s s i o n  o f  t h e  l i m i t s  o f  n a t u r a l  l a w .     
26 T o  b e  f o u n d  i n  h i s  S u m m a  T h e o l o g i a e  ( 2 0 0 6 ) ,  s e e  t h e  t r e a t i s e  o n  t h e  t h e o l o g i c a l  v i r -
t u e s ,  q u e s t i o n  1 5 9 .    
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w i t h  i n t e n t i o n s  [ … ] .  [ T h e  d e f i n i t i o n ]  r e f e r s  s o l e l y  t o  t h e  p s y c h o l o g y  o f  t h e  

p e r p e t r a t o r . ” 27    

 M o n t a i g n e  m a k e s  t h e  o p p o s i t e  m o v e  t o  t h e  o n e  b y  A q u i n a s :  F o r  a n  a c t  

t o  c o u n t  a s  c r u e l ,  w h a t  m a t t e r s  i s  w h a t  a  p e r s o n  d o e s  t o  a n o t h e r .  I t  i s  n o t  t h a t  

i n t e n t i o n s  a r e  i r r e l e v a n t  f o r  t h e  m o r a l  e v a l u a t i o n  o f  c r u e l  a c t s ,  f o r  e x a m p l e  

i n  t h e  c a s e  o f  “ m u r d e r  f o r  s h e e r  f u n ,  [ … ]  n o t  f r o m  h a t r e d  o r  f o r  g a i n ,  b u t  f o r  

t h e  s o l e  p u r p o s e  o f  e n j o y i n g  t h e  p l e a s a n t  s p e c t a c l e  o f  p i t i f u l  g e s t u r e s  a n d  

t w i t c h i n g s  o f  a  m a n  i n  a g o n y . ” 28 T h i s  i s  t h e  “ f a r t h e s t  p o i n t  t h a t  c r u e l t y  c a n  

r e a c h . ” 29 B u t  i t  i s  n o t  n e c e s s a r y  t o  k n o w  w h a t  g o e s  o n  i n  t h e  m i n d  o f  t h e  p e r -

p e t r a t o r  t o  d e t e r m i n e  i f  a n  a c t  i s  c r u e l .  H e  t h u s  w r i t e s :  “ E v e n  i n  t h e  c a s e  o f  

j u s t i c e  i t s e l f ,  a n y t h i n g  b e y o n d  t h e  s t r a i g h t f o r w a r d  d e a t h  p e n a l t y  s e e m s  p u r e  

c r u e l t y . ” 30  

 T h i s  d e b a t e  b e t w e e n  S e n e c a ,  A q u i n a s  a n d  M o n t a i g n e  g i v e s  r i s e  t o  a  

v i ta l  quest ion regarding the  s t ructure  of  the  concept:  Is  both  ( i )  a  d e s c r i p t i o n  

o f  m e n t a l  s t a t e s  o f  t h e  p e r p e t r a t o r  ( s u c h  a s  i n t e n t i o n s )  a n d  ( i i )  a  d e s c r i p t i o n  

o f  t h e  b e h a v i o u r  i n v o l v e d  n e c e s s a r y  t o  c o u n t  a n  a c t i o n  a s  c r u e l ?  O r  i s  e i t h e r  

o f  t h e  t w o  s u f f i c i e n t ?   

 D e s p i t e  t h e  d i s a g r e e m e n t  o n  t h i s  q u e s t i o n ,  i t  s h o u l d  b e  n o t e d  t h a t  a l l  

three  agree  that  c ruel ty  i s  an  interpersonal  concept ,  i .e .  that  i t  descr ibes  how 

                                                             

27 B a r a z  ( 2 0 0 3 :  2 2 ) .  
28 M o n t a i g n e  ( 2 0 0 1 :  4 8 4 ) .  
29 i b i d .  
30 i b i d :  4 8 2 .  
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one person t reats  another .  But  according to  August ine,  i t  re fers  f i rs t  and fore-

most  to  se l f - inf l i c ted  harm and is  in  th is  sense  not  an  interpersonal  concept . 31 

Centur ies  la ter ,  Nietzsche wi l l  a f f i rm this  se l f - regarding v iew on cruel ty  in  his  

c r i t i c i s m  o f  r e l i g i o n  a n d  K a n t i a n  e t h i c s .  H e  d e c l a r e s  t h a t  l i v i n g  u p  t o  t h e  eth-

ica l  doct r ine  is  to  t reat  onesel f  in  a  way  that  i s  “ int r ins ica l ly  c ruel ,  indeed s a d -

o m a s o c h i s t i c . ” 32   

M o r e o v e r ,  A u g u s t i n e  a l s o  h a s  a  d i f f e r e n t  v i e w  t h a n  S e n e c a  o n  w h a t  

b e h a v i o u r  n e e d s  t o  b e  i n v o l v e d  i n  c r u e l  a c t i o n s .  S e n e c a  i s  m a i n l y  c o n c e r n e d  

wi th  ext reme physica l  v io lence  in  punishment .  In  contrast  to  th is ,  August ine  

mainta ins  that  c ruel  ac ts  amount  to  “act ions  that  harm the  soul  and impair  i t s  

prospects  for  sa lvat ion.” 33 And Montaigne presents  an  account  that  goes  even 

f u r t h e r ,  a r g u i n g  t h a t  “ m o r e  m u n d a n e  e v e r y d a y  a c t i v i t i e s ,  s u c h  a s  h u n t i n g ”  

c a n  b e  c r u e l ,  t o o . 34   

O v e r a l l ,  t h i s  b r i e f  s u r v e y  o f  i n t e l l e c t u a l  h i s t o r y  f r o m  l a t e  a n t i q u i t y  t o  

t h e  e a r l y  m o d e r n  p e r i o d  r e v e a l s  t h r e e  m a i n  q u e s t i o n s  t h a t  a n  a n a l y s i s  o f  t h e  

c o n c e p t  o f  c r u e l t y  s h o u l d  a d d r e s s :  W h a t  i s  t h e  s t r u c t u r e  o f  t h e  c o n c e p t ?  I s  

                                                             

31 A u g u s t i n e  ( 1 9 7 2 ) .  S e e  B a r a z  ( 2 0 0 3 :  1 6 ) .   
32 B a i e r  ( 1 9 9 3 :  4 4 8 ) .  N i e t z s c h e  s p e a k s  i n  O n  t h e  G e n e a l o g y  o f  M o r a l i t y  ( 1 9 9 4 :  8 8 )  f o r  
i n s t a n c e  o f  “ c r u e l t y  t o w a r d s  t h e m s e l v e s ,  i m a g i n a t i v e  f o r m s  o f  s e l f - m o r t i f i c a t i o n . ”  A l s o  
s e e  B a r a z  ( 2 0 0 3 :  1 9 3 )  w h o  a r g u e s  t h a t  t h e r e  i s  a  c o n t i n u i t y  b e t w e e n  N i e t z s c h e ’ s  a n d  
C h r i s t i a n  c o n c e p t i o n s .   
33 B a r a z  ( 2 0 0 3 :  1 6 ) .  
34 B a r a z  ( 2 0 0 3 :  3 1 ) .  E m p h a s i s  m i n e .   
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c r u e l t y  a n  i n t e r p e r s o n a l  c o n c e p t ?  A n d  i f  t h e  i n f l i c t i o n  o f  h a r m  i s  a  n e c e s s a r y  

f e a t u r e ,  w h a t  d o e s  h a r m  i n v o l v e ?  

 

§ 4  I n t e l l e c t u a l  h i s t o r y  ( 2 )  

Baraz  mainta ins  that  modern and contemporary  approaches  “make use,  some-

t imes  inadvertent ly ,  o f  the  ancient ,  medieval ,  and Renaissance  concept ions  of  

c r u e l t y ”  a n d  m o r e  s p e c i f i c a l l y  t h a t  “ g e n e r a l  p h i l o s o p h i c a l  d i s c u s s i o n s  a r e  e x -

tensions  of  Montaigne’s  t reatment  of  the  issue.” 35 I f  th is  was  correct ,  i t  would  

f o l l o w  t h a t  t h e r e  h a d  b e e n  a  c o n v e r g e n c e  a n d  t h a t  t h e  c o n c e p t  h a s  b e c o m e  

l e s s  c o n t e s t e d  o v e r  t i m e .  S o  i t  i s  w o r t h  t o  b r i e f l y  e x a m i n e  t h i s  c l a i m .   

 B a r a z  p r e s e n t s  S h k l a r ’ s  v i e w  o n  c r u e l t y  a s  w e l l  a s  M a c K i n n o n ’ s  e l a b o -

rat ion of  Shklar ’s  v iew as  ev idence  for  th is  point .  But  I  f ind  this  mis leading.  In  

the  ear ly  text  to  which  MacKinnon refers ,  Shklar  def ines  c ruel ty  as  t h e  “ w i l f u l  

i n f l i c t i n g  o f  p h y s i c a l  p a i n  o n  a  w e a k e r  b e i n g  i n  o r d e r  t o  c a u s e  a n g u i s h  a n d  

fear .” 36 As  can be  seen,  not  just  the  inf l i c t ion  of  pain  is  re levant  but  a lso  that  

t h e  a c t i o n  i s  w i l f u l .  M a c K i n n o n  n o t e s :  “ t h e  a c t i o n  m u s t  h a v e  b e e n  d e s i r e d  a n d  

del iberate .” 37 Thus  Shklar ’s  v iew is  in  th is  important  respect  c loser  to  Seneca ’s  

than to  Montaigne’s ,  g iven that  she  regards  both  as  essent ia l :  a  descr ipt ion of  

t h e  s t a t e  o f  m i n d  a n d  o f  t h e  b e h a v i o u r  t h a t  i s  i n v o l v e d .  

                                                             

35 B a r a z  ( 2 0 0 3 :  1 9 3 ) .  
36 S h k l a r  ( 1 9 8 4 :  8 ) .  
37 M a c K i n n o n  ( 1 9 8 9 :  3 2 8 ) .  
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 T h e  t w o  i m p o r t a n t  c o n t r i b u t i o n s  t o  t h e  t o p i c  b y  P h i l i p  H a l l i e  a n d  J o h n  

K e k e s ,  w h i c h  B a r a z  d o e s  n o t  d i s c u s s , 38 a l s o  u n d e r m i n e  h i s  c l a i m .  O n  t h e  o n e  

h a n d ,  K e k e s  w r i t e s  t h a t  c r u e l t y  i s  “ t h e  d i s p o s i t i o n  o f  h u m a n  a g e n t s  t o  t a k e  d e -

l i g h t  i n  o r  b e  i n d i f f e r e n t  t o  t h e  s e r i o u s  a n d  u n j u s t i f i e d  s u f f e r i n g  t h e i r  a c -

t i o n s  c a u s e  t o  t h e i r  v i c t i m s . ” 39 T h i s  s h o w s  t h a t  d i s p o s i t i o n s  a r e  o f  p r i m a r y  i m -

p o r t a n c e  f o r  K e k e s ,  n o t  t h e  s p e c i f i c  b e h a v i o u r  t h a t  e m a n a t e s  f r o m  t h e m .  T h i s  

b r i n g s  K e k e s ’  v i e w  c l o s e r  t o  A q u i n a s  t h a n  t o  M o n t a i g n e .   

 O n  t h e  o t h e r  h a n d ,  H a l l i e ’ s  b o o k ,  f i r s t  p u b l i s h e d  i n  1 9 6 9 ,  d e f e n d s  a s  

t h e  m a i n  h y p o t h e s i s  t h a t  c r u e l t y  i n v o l v e s  a  p a r t i c u l a r  r e l a t i o n s h i p  b e t w e e n  

t h e  p e r p e t u a t o r  a n d  t h e  v i c t i m .  T h e  c l e a r e s t  e x p r e s s i o n  o f  t h e  h y p o t h e s i s  i s  

t h i s :  “ c r u e l t y  i n v o l v e s  a  p o w e r - r e l a t i o n s h i p  b e t w e e n  t w o  p a r t i e s  ( w h e r e  w e  

t a k e  p o w e r  t o  m e a n  t h e  s p e e d y  o v e r c o m i n g  o f  r e s i s t a n c e ,  i n  a n a l o g y  w i t h  i t s  

d e f i n i t i o n  i n  p h y s i c s ) ;  o n e  p a r t y  i s  a c t i v e ,  c o m p a r a t i v e l y  p o w e r f u l ,  a n d  t h e  

o t h e r  i s  p a s s i v e ,  c o m p a r a t i v e l y  p o w e r l e s s . ” 40 I  w i l l  d i s c u s s  t h i s  s u g g e s t i o n  i n  

§ 1 4 ;  f o r  t h e  m o m e n t  I  j u s t  w a n t  t o  b r i n g  o u t  t h a t  t h i s  i s  a n  o r i g i n a l  i d e a  t h a t  

i s  n o t  o b t a i n a b l e  i n  i n t e l l e c t u a l  h i s t o r y .  W h a t  H a l l i e  p r e s e n t s  h e r e  i s  a  t h i r d  

s t r u c t u r a l  e l e m e n t  o f  t h e  c o n c e p t  a l o n g s i d e  t h e  d e s c r i p t i o n  o f  ( i )  t h e  m e n t a l  

s t a t e s  o f  t h e  p e r p e t r a t o r  a n d  ( i i )  h e r  b e h a v i o u r .   

                                                             

38 T h o u g h  B a r a z  ( 2 0 0 3 :  1 8 8 )  d o e s  m e n t i o n  H a l l i e  i n  a  f o o t n o t e .   
39 K e k e s  ( 1 9 9 6 :  8 3 8 ) .  
40 H a l l i e  ( 1 9 8 2 :  3 4 ) .  
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I n  s u m ,  c o n t e m p o r a r y  a n a l y s e s  o f  c r u e l t y  a r e  m o r e  d i v e r s e  t h a n  B a r a z  

th inks .  There  is  d i s a g r e e m e n t  r e g a r d i n g  f u n d a m e n t a l  q u e s t i o n s  w h i c h  s h o w s  

t h a t  t h e r e  i s  n e e d  f o r  f u r t h e r  e x a m i n a t i o n .   

 

§ 5  T h e  s t r u c t u r e  o f  t h e  c o n c e p t  

I  s u g g e s t  t h a t  t h e  c o n c e p t  o f  c r u e l t y  h a s  a  q u a d r u p l e  s t r u c t u r e .  T w o  o f  t h e  

c o m p o n e n t s  a r e  b r o u g h t  o u t  b y  S e n e c a :  F i r s t ,  w h a t  I  c a l l  t h e  c o r e  o f  t h e  c o n -

c e p t  i s  t h e  d e s c r i p t i o n  o f  t h e  b e h a v i o u r  o f  o n e  p e r s o n  t o w a r d s  a n o t h e r .  I  c a l l  

i t  t h e  c o r e  b e c a u s e ,  a s  I  s e t  o u t  t o  s h o w  i n  C h a p t e r  3 ,  i t  i s  m o r a l l y  t h e  m o s t  

sa l ient  feature  of  c ruel  ac ts .  Second,  a  sat is fac tory  def ini t ion  must  a lso  at tend 

to the state of  mind of  the perpetrator.  This  may involve for  instance an account  

o f  m e n t a l  s t a t e s  s u c h  a s  e m o t i o n s ,  b e l i e f s ,  i n t e n t i o n s ,  d i s p o s i t i o n s ,  d e s i r e s  

a n d  o t h e r s .   

 T h i s  c o n c e p t i o n  s o  f a r  o v e r l a p s  r o u g h l y  w i t h  K a t h l e e n  T a y l o r ’ s  r e c e n t  

a n a l y s i s  o f  t h e  c o n c e p t .  H e r  d e f i n i t i o n  c e n t r e s  o n  t w o  a x e s :  “ t h e  p e r p e t r a t o r ’ s  

m o t i f s  a n d  b e h a v i o u r ,  a n d  t h e  v i c t i m ’ s  s t a t u s  a n d  e x p e r i e n c e . ” 41 A l t h o u g h  t h e  

l a b e l s  h e r e  s e e m  t o  s u g g e s t  a  d i f f e r e n t  u n d e r s t a n d i n g  t h a n  t h e  t w o  c o m p o -

n e n t s  I  j u s t  h i g h l i g h t e d ,  a  c l o s e r  l o o k  i n d i c a t e s  t h a t  t h e r e  i s  a  c o n v e r g e n c e .  

O n  t h e  f i r s t  a x i s ,  h e r  q u e s t i o n  i s  w h e t h e r  t h e  a c t  i s  g r a t u i t o u s ,  v o l u n t a r y ,  i n -

t e n t i o n a l ,  w h i c h  I  t a k e  t o  a m o u n t  t o  a  d e s c r i p t i o n  o f  t h e  s t a t e  o f  m i n d  o f  t h e  

                                                             

41 T a y l o r  ( 2 0 0 9 :  2 2 ) .  
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p e r p e t r a t o r .  O n  t h e  s e c o n d  a x i s ,  t h e  i m p o r t a n t  f e a t u r e  i s  t h a t  t h e  b e h a v i o u r  

b r i n g s  f o r t h  s u f f e r i n g .  I n  t h e  t e r m i n o l o g y  I  s u g g e s t ,  t h i s  c o u n t s  a s  a  d e s cr ip -

t ion  of  the  behaviour  of  the  perpetrator ,  where  the  behaviour  i s  examined i n  

t e r m s  o f  t h e  e f f e c t s  o n  t h e  v i c t i m .   

  T a y l o r  a l s o  a d d s  a  t h i r d  a x i s  t o  t h i s ,  n a m e l y  a n  o b s e r v e r  w h o  m a k e s  a  

m o r a l  j u d g e m e n t  a b o u t  t h e  s c e n e .  S h e  w r i t e s :  “ c r u e l  b e h a v i o u r  o f t e n ,  t h o u g h  

not  a lways ,  a f fects  observers ,  evoking disgust  d i rected at  the  perpetrators  and 

e m p a t h y  [ … ]  f o r  t h e  v i c t i m s . ” 42 B u t  t h i s  p o i n t  s e e m s  p r o b l e m a t i c  t o  m e ,  a n d  

o n e  r e a s o n  f o r  t h i s  i s  t h a t  T a y l o r  d o e s  not  put  the  judgment  of  the  observer  as  

a  n e c e s s a r y  f e a t u r e  o f  c r u e l t y ,  a c k n o w l e d g i n g  t h a t  c r u e l  b e h a v i o u r  d o e s  n o t  

always  evoke an emotional  react ion.  I  th ink  that  th is  i s  correct :  Behaviour  c a n  

b e  c r u e l  e v e n  i f  t h e r e  i s  n o  p e r s o n  w h o  i n  f a c t  o b s e r v e s  t h e  a c t  a n d  c a n  t h u s  

j u d g e ,  o r  i f  t h e  p e r s o n  p r e s e n t  i s  a  b y s t a n d e r  a n d  e v e n  r e j o i c e s  a t  t h e  a c t  

c o m m i t t e d .   

Tay lor  might  respond to  th is  as  fo l lows:  even i f ,  as  a  matter  o f  fac t ,  i t  i s  

not  a lways  the  case  that  i t  a f fects  observers ,  i t  would  a lways  be  the  case  i f  we 

imagine an observer  wi th  a  par t i cular  mind-set  looking at  the  scene.  But  th is  

c o u n t e r f a c t u a l  w o u l d  l e a d  t o  a  c i r c u l a r  r e a s o n i n g :  i t  w o u l d  a s s u m e  a  s u i t a b l y  

s e n s i t i v e  p e r s o n  t o  s h o w  t h a t  t h e  s c e n e  e v o k e s  c e r t a i n  e m o t i o n s .  I n  o t h e r  

                                                             

42 i b i d .  
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words,  th is  response would  assume what  i t  wants  to  show.  Hence  I  leave  as ide  

w h a t  T a y l o r  s u g g e s t s  a s  t h e  t h i r d  c o m p o n e n t .  

I n s t e a d ,  I  s u g g e s t  t h a t  t h e  t h i r d  c o m p o n e n t  o f  t h e  c o n c e p t  i s  a n  a c c o u n t   

o f  t h e  i n t e r e s t s  o f  t h e  v i c t i m ,  a n d  t h e  f o u r t h  o n e  i s ,  f o l l o w i n g  H a l l i e ,  a  d e -

s c r i p t i o n  o f  t h e  r e l a t i o n s h i p  b e t w e e n  t h e  p e r p e t r a t o r  a n d  t h e  v ic t im.  So  un-

less  we have  cer ta in  informat ion about  the  v ic t im,  and this  goes  a g a i n s t  t h e  

v i e w  h a n d e d  d o w n  b y  S e n e c a  a n d  M o n t a i g n e ,  i t  d o e s  n o t  s e e m  t o  b e  p o s s i b l e  

t o  a s c e r t a i n  w h e t h e r  a n  a c t  i s  c r u e l .  

 

§ 6  F i r s t  C r i t e r i o n  ( 1 )  –  o t h e r  t h e o r i e s  

The  core  of  the  concept  of  c ruel ty  i s  an  account  of  the  behaviour  involved,  and 

more  prec isely:  o f  the  impact  the  behaviour  has  on the  v ic t im.  I  now examine 

t h r e e  d i f f e r e n t  a c c o u n t s  t h a t  c a n  b e  f o u n d  i n  t h e  l i t e r a t u r e ,  f i r s t  t u r n i n g  t o  

Shklar ’s  theory .  In  Ordinary  V ices ,  she  def ines  c r u e l t y  a s  t h e  “ w i l f u l  i n f l i c t i n g  

of  physica l  pain  on a  weaker  being in  order  to  cause  anguish  and fear .” 43 And 

o n  t h e  r e a d y - c o o k e d  a c c o u n t  s h e  o f f e r s  i n  T h e  L i b e r a l i s m  o f  F e a r ,  c r u e l t y  “ i s  

t h e  d e l i b e r a t e  i n f l i c t i o n  o f  p h y s i c a l ,  a n d  s e c o n d a r i l y  e m o t i o n a l ,  p a i n  u p o n  a  

weaker  person or  group by  s t ronger  ones  in  order  to  achieve  some end,  tangi -

                                                             

43 S h k l a r  ( 1 9 8 4 :  8 )  
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b l e  o r  i n t a n g i b l e ,  o f  t h e  l a t t e r . ” 44 F o r  S h k l a r  t h e  b e h a v i o u r  i n v o l v e d  i n  c r u e l  

a c t s  i s  t h u s  t h e  i n f l i c t i o n  o f  p a i n .  

A  s imi lar  theory  i s  presented by  Taylor ,  who argues  that  “c ruel ty  i s  be-

h a v i o u r  t h a t  c a u s e s  s u f f e r i n g . ” 45 A n d  s h e  e x p l a i n s  t h a t  s u f f e r i n g  i s  a  f o r m  o f  

harm compris ing both  physica l  pain  and psychologica l  d is t ress ,  which  may for  

e x a m p l e  b e  c a u s e d  b y  t h e  i n f l i c t i o n  o f  f e a r ,  g r i e f  o r  d e p r e s s i o n .   

S h k l a r  a n d  T a y l o r  o b s e r v e  c o r r e c t l y  t h a t  t h e  i n f l i c t i o n  o f  s u f f e r i n g  a n d  

pain  can be  c ruel :  enforced nudi ty  can be  harsh  just  as  whipping,  denai l ing or  

t h e  d r i l l i n g  o f  b o d y  j o i n t s .  B u t  i t  d o e s  n o t  s e e m  t h a t  e i t h e r  t h e  i n f l i c t i o n  o f  

p a i n  o r  o f  s u f f e r i n g  i s  a  n e c e s s a r y  f e a t u r e  o f  c r u e l t y .  F o r  e x a m p l e ,  a n  i n s t a n t  

k i l l i n g  m a y  w e l l  b e  c r u e l  e v e n  i f  i t  d o e s  n o t  i n v o l v e  a n y  p a i n  o r  s u f f e r i n g  a t  

t h e  s i d e  o f  t h e  v i c t i m .  I n  v i e w  o f  t h a t ,  t h e s e  t h e o r i e s  a r e  f l a w e d  o n  a  r a t h e r  

f u n d a m e n t a l  l e v e l .  

I t  i s  t h u s  w o r t h  l o o k i n g  a t  H a l l i e ’ s  a c c o u n t  a c c o r d i n g  t o  w h i c h  “ c r u e l t y  

i n v o l v e s  m a i m i n g  o f  a  p e r s o n ’ s  d i g n i t y ,  c r u s h i n g  the  person’s  se l f - respect . ” 46 

H e  r e i t e r a t e s  t h i s  p o i n t  i n  h i s  a r t i c l e  f o r  t h e  E n c y c l o p a e d i a  o f  E t h i c s :  “ T h e  

depths of  an understanding of  cruelty  often l ie  in the depths of  an unders t a n d -

                                                             

44 S h k l a r  ( 1 9 8 9 :  2 9 ) .  N o t e  h o w  i m p r e c i s e  S h k l a r ’ s  d e f i n i t i o n  i s ,  s i n c e  a  t e a c h e r  w h o  
c a u s e s  s o m e  e m o t i o n a l  d i s t r e s s  t o  h e r  s t u d e n t s  b y  w a y  o f  e x a m s  w o u l d  c o u n t  a s  c r u e l ,  
j u s t  a s  a  w r e s t l e r  w h o  h a s  h i s  o p p o n e n t  i n  a  h e a d l o c k .  O b v i o u s l y ,  b o t h  d o  n o t  c o m m i t  
w h a t  S h k l a r  m e a n s  b y  t h e  w o r s t  o f  a l l  e v i l s .  
45 T a y l o r  ( 2 0 0 9 :  2 3 ) .  
46 H a l l i e  ( 1 9 8 2 :  x v i ) .  
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i n g  o f  h u m a n  d i g n i t y . ” 47 D i g n i t y  i s  c o n c e p t u a l i s e d  a s  s e l f - r e s p e c t ,  a s  a l s o  h i s  

example  of  excremental  assaul ts  shows, 48 where  the  loss  of  d igni ty  impl ies  the  

l o s s  o f  t h e  s e n s e  o f  b e i n g  h u m a n .  

T h e  m a i m i n g  o f  d i g n i t y  m a y  a s  w e l l  b e  u n d e r s t o o d  i n  a  d i f f e r e n t  w a y .  

S u s s m a n  f o r  i n s t a n c e  h o l d s  t h a t  t o r t u r e  “ f a i l s  t o  r e s p e c t  t h e  d i g n i t y  o f  i t s  v i c -

t i m ” ,  t h e  c e n t r a l  p o i n t  b e i n g  t h a t  t h e  p a i n  i n d u c e s  a  p a r t i c u l a r  f o r m  o f  s e l f -

betrayal ,  the  turning of  the  v ic t im against  hersel f . 49 To  b e  f a i r ,  S u s s m a n  d o e s  

n o t  i n t e n d  t h i s  i n  a n y  w a y  a s  a n  i n s i g h t  i n t o  c r u e l  a c t s .  Y e t  I  m e n t i o n  i t  h e r e  

t o  i n v e s t i g a t e  h o w  H a l l i e ’ s  t h e o r y  w o u l d  f a r e  i f  t h e  m a i m i n g  o f  d i g n i t y  w a s  

c o n c e p t u a l i z e d  i n  d i f f e r e n t  t e r m s .  

The  issue wi th  Hal l ie ’s  v iew is  that  the  maiming of  d igni ty ,  be  i t  under -

s tood as  the  v io lat ion of  se l f - respect  or  the  inf l i c t ion o f  s e l f - b e t r a y a l ,  i s  n o t  a  

required feature  of  c ruel  ac ts .  Again,  the  worry  i s  that  s e l f - b e t r a y a l  r e q u i r e s  a  

se l f  that  “ f inds  hersel f  ac t ively ,  i f  re luctant ly ,  par t i c ipat ing” 50 in  the  inf l i c t ion  

o f  p a i n ,  w h i c h  i s  n o t  i n  p l a c e  i n  t h e  c a s e  o f  i n s t a n t  d e a t h .  L i k e w i s e ,  s e l f -

r e s p e c t  i s  a  m o r a l  r e l a t i o n  o f  p e r s o n s  t o  t h e m s e l v e s ,  a  f o r m  o f  v a l u i n g  t h a t  

presupposes  a  se l f  that  i s  capable  of  evaluat ing,  which  a  corpse  is  not .  So  Hal -

l i e  f a c e s  t h e  s a m e  o b j e c t i o n  a s  S h k l a r  a n d  T a y l o r .  

T h i s  b r i n g s  m e  t o  t h e  t h i r d  p o s i t i o n  p r e s e n t e d  b y  Kekes  who c la ims that   

                                                             

47 H a l l i e  ( 2 0 0 1 :  3 6 1 ) .  
48 H a l l i e  ( 1 9 8 2 :  x v i i ) .  
49 S u s s m a n  ( 2 0 0 5 :  1 9 ) .  
50 S u s s m a n  ( 2 0 0 5 :  2 0 ) .  



 43 

c r u e l  a c t i o n s  i n v o l v e  t h e  v i o l a t i o n  o f  s o m e  k i n d  o f  d e l i b e r a t i v e  a n d  r e f l e x i v e  

a g e n c y .  H e  p r o p o s e s  t h a t  “ c r u e l t y  i s  t h e  d i s p o s i t i o n  o f  h u m a n  a g e n t s  t o  t a k e  

d e l i g h t  i n  o r  b e  i n d i f f e r e n t  t o  t h e  s e r i o u s  a n d  u n j u s t i f i e d  s u f f e r i n g  t h e i r  a c -

t i o n s  c a u s e  t o  t h e i r  v i c t i m s ” 51 a n d  h e  g o e s  o n  t o  e x p l a i n ,  t h i s  b e i n g  t h e  d e c i -

s i v e  p o i n t ,  t h a t  t h e  a c t  m u s t  “ h a r m  t h e  v i c t i m  i n  a  w a y  t h a t  e n d a n g e r s  t h e  

v i c t i m ’ s  f u n c t i o n i n g  a s  a  f u l l - f l e d g e d  a g e n t . ” 52 

I n  c o n t r a s t  t o  H a l l i e ’ s  a n d  S h k l a r ’ s  t h e o r i e s ,  t h i s  v i e w  d o e s  a l l o w  t o  

regard  an  instant  k i l l ing  as  c ruel .  For  i t  seems intel l ig ible  to  s tate  that  death  

p u l v e r i s e s  d e l i b e r a t i v e  a n d  r e f l e x i v e  a g e n c y ,  t h a t  i t  i s  d e f e a t e d  i n  a  m o s t  r a d -

ica l  manner .  However ,  a l though Kekes  takes  care  of  th is  problem,  he  faces  an-

o t h e r  o n e :  b r u t a l  a c t s  a g a i n s t  n o n - h u m a n  a n i m a l s ,  s u c h  a s  t e a r i n g  a  k i t t e n ’ s  

head of f , 53 are  for thr ight  c ruel  (on  an intui t ive  level )  but  do  not  v i o l a t e  d e l i b -

e r a t i v e  a n d  r e f l e x i v e  a g e n c y ,  a s s u m i n g  t h a t  t h i s  c h a r a c t e r i s t i c  c a n n o t  b e  a t -

t r i b u t e d  t o  m o s t  n o n - h u m a n  a n i m a l s  i n  t h e  f i r s t  p l a c e .  H i s  d e f i n i t i o n  i s  t h u s  

i m p l a u s i b l e ,  t o o .  

I n  c o n c l u s i o n ,  t h e  t h r e e  t h e o r i e s  o f  c r u e l t y  p r e s e n t e d  b y  S h k l a r ,  H a l l i e   

                                                             

51 K e k e s  ( 1 9 9 6 :  8 3 8 ) .  
52 i b i d :  8 3 7 .  A  g r a p h i c  d e s c r i p t i o n  o f  t h i s  e f f e c t  c a n  b e  f o u n d  i n  M u r p h y ’ s  ( 1 9 7 9 :  2 3 3 )  
a c c o u n t  o f  t o r t u r e :  “ S e n d i n g  p a i n f u l  v o l t a g e  t h r o u g h  a  m a n ’ s  t e s t i c l e s  t o  w h i c h  e l e c -
t r o d e s  h a v e  b e e n  a t t a c h e d ,  o r  b o i l i n g  h i m  i n  o i l ,  o r  e v i s c e r a t i n g  h i m ,  o r  g o u g i n g  o u t  
h i s  e y e s  —  t h e s e  a r e  n o t  h u m a n  w a y s  o f  r e l a t i n g  t o  a n o t h e r  p e r  s o n .  [ T h e  v i c t i m ]  c o u l d  
n o t  b e  e x p e c t e d  t o  u n d e r s t a n d  t h i s  w h i l e  i t  g o e s  o n ,  h a v e  a  v i e w  a b o u t  i t ,  e n t e r  i n t o  
d i s c o u r s e  a b o u t  i t ,  o r  c o n d u c t  a n y  o t h e r  c h a r a c t e r i s t i c a l l y  h u m a n  a c t i v i t i e s  d u r i n g  t h e  
p r o c e s s  [ . . . ] . ”  
53 I n  f a c t ,  i t  i s  v e r y  c o m m o n  t o  s p e a k  o f  a n i m a l  c r u e l t y .  S e e ,  f o r  e x a m p l e ,  R e g a n  ( 1 9 8 0 ) .  
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a n d  K e k e s  d o  n o t  b r i n g  o u t  a  n e c e s s a r y  f e a t u r e  o f  c r u e l  a c t s .  I t  t h u s  r e m a i n s  

an  open quest ion what  k ind of  behaviour  c ruel  ac ts  involve  and what  the  core  

f e a t u r e  a m o u n t s  t o .  

 

§ 7  F i r s t  C r i t e r i o n  ( 2 )  –  A  n a r r o w  f o c u s  

A s  t h e  p r e v i o u s  d i s c u s s i o n  s h o w s ,  d e f i n i n g  c r u e l t y  i s  n o t  a  s i m p l e  t a s k  a n d  I  

m u s t  a d m i t  t h a t  I  d o  n o t  k n o w  w h a t  e x a c t l y  i t  i s  t h a t  s o m e o n e  m u s t  d o  t o  a n -

other  person to  t r igger  the  judgement .  Hence,  I  shal l  not  a t tempt  to  present  a  

c r i t e r i o n  t h a t  i s  a  f e a t u r e  o f  a l l  c r u e l  a c t i o n s .  R a t h e r ,  I  w i l l  s e l e c t  a  n a r r o w  f o -

cus  in  the  sense  that  I  wi l l  p inpoint  a  c r i ter ion that  i s  a  feature  of  a  par t i cular  

s u b c l a s s  o f  c r u e l  a c t i o n s .  

To  expla in:  Cruel ty  i s  o f ten regarded as  a  so-ca l led  thick  concept  which  

m e a n s  t h a t  i t  h a s  “ b o t h  e v a l u a t i v e  c o n c e p t u a l  c o n t e n t ,  f o r  [ i t ]  s e e m [ s ]  t o  b e  

essent ia l ly  keyed in  to  approval  (and disapproval ) ,  and descr ipt ive  conceptual  

content ,  for  [ i t ]  help[s ]  to  g ive  us  a  speci f i c  idea  of  the  character  o f  the  person 

or  ac t ion so  character ised.“ 54 This  means  that  the  judgment  that  X  i s  c r u e l  a l -

w a y s  i n v o l v e s  a  m o r a l  j u d g m e n t .  I t  i s  p r e s u m p t i v e l y  b a d .  T h i s  s e e m s  t o  b e  

t r u e  t o  m e  a n d  I  s h a l l  t a k e  i t  a s  g r a n t e d  t h r o u g h o u t  t h i s  c h a p t e r .   

Y e t ,  t h e  e v a l u a t i v e  c o n t e n t  i s  n o t  a l w a y s  t h e  s a m e .  T h e r e  a r e  c a s e s  o f  

s e v e r e  o r  e x t r e m e  c r u e l t y ,  i n  w h i c h  c a s e  t h e  c o n c e p t  h a s  s t r o n g  e v a l u a t i v e  

                                                             

54 K irchin  (2013:  1) .  Väyrynen (2013)  for  exam ple  l is ts  ‘ c ruel ’  as  a  th ick  concept .  The  i d e a  
o f  a  t h i c k  c o n c e p t  o r i g i n a l l y  c o m e s  f r o m  B e r n a r d  W i l l ia m s  ( 2 0 1 1 ) .  
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c o n t e n t :  i t  i n v o l v e s  s t r o n g  m o r a l  c o n d e m n a t i o n .  B u t  t h e r e  a r e  a l s o  c a s e s  o f  

m o r e  m i n o r  c r u e l t y ,  i n  w h i c h  c a s e  i t  h a s  a  w e a k e r  e v a l u a t i v e  c o n t e n t .  T h i s  i s  

not  to  say  that  the  concept  fa l ls  into  two s t r i c t ly  separable  c lasses .  Rather ,  the  

o b s e r v a t i o n  i s  t h a t  t h e  e v a l u a t i v e  c o n t e n t  c a n  v a r y  o n  a  c o n t i n u u m  b e t w e e n  

s t r o n g  a n d  w e a k .   

 For  instance,  Shklar  wr i tes  that  c ruel ty  i s  t h e  “ d e l i b e r a t e  i n f l i c t i o n  o f  

physica l ,  and secondar i ly  emotional ,  pain  upon a  weaker  person […]”  and that  

i t  i s  an  evi l  “which  a l l  o f  us  know and would  avoid  i f  only  we could.” 55 The  con-

c e p t  i s  a s c r i b e d  s t r o n g  evaluat ive  content  for  i t  i s  keyed in  to  s t rong (moral )  

disapproval .  However,  the concept  can also cover  petty  s l ights,  snubs and other  

less  severe  harms.  In  such cases  i t  i s  k e y e d  i n  t o  l e s s  h a r s h  m o r a l  d i s a p p r o v a l  

a n d  h a s  w e a k e r  e v a l u a t i v e  c o n t e n t .   

In  providing an account  of  the  behaviour  involved in  c ruel  ac ts ,  I  won’ t  

propose  a  c r i ter ion that  i s  present  in  a l l  ac ts  that  would  be  judged as  c ruel  in  

e v e r y d a y  l a n g u a g e .  I n s t e a d ,  t h e  a s p i r a t i o n  i s  t o  s u g g e s t  a  f e a t u r e  i n  o r d e r  t o  

p i c k  o u t  a  s u b c l a s s  o f  c r u e l t y  w i t h  s t r o n g  e v a l u a t i v e  c o n t e n t .  

T h e  reason for  th is  narrow focus  is  the  fo l lowing:  The  concept  wi l l  la ter  

be  plugged in  to  the  Pr ior i ty  C la im which  s t ipulates  that  the  protect ion of  the  

p o t e n t i a l  v i c t i m s  a g a i n s t  t h e  e x e r t i o n  o f  v i o l e n c e  i s  o f  f i r s t  p o l i t i c a l  p r i o r i t y .  

                                                             

55 S h k l a r  ( 1 9 8 9 :  2 9 ) .  
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For  th is  c la im to  be  plausible ,  the  concept  h a s  t o  h a v e  a  c e r t a i n  m o r a l  g r a v i t y .  

I f  i t  d i d  n o t ,  t h e  c l a i m  w o u l d  b e  a  n o n - s t a r t e r .  

 

§8 First  Cri ter ion (3)  –  The proposit ion 

The c r i ter ion I  propose  s tates  that  an  act  must  exer t  a  drast ic  force  on another  

p e r s o n .  I n  t u r n ,  I  t a k e  t h i s  t o  m e a n  t h a t  a n  a c t  m u s t  i n v o l v e  t h e  i n v a s i o n  o f  

t h e  o t h e r  p e r s o n ’ s  m e n t a l  l i f e ;  a n d  t o  b e  e v e n  m o r e  p r e c i s e ,  t h e  s u b s t a n t i a l  

o b s t r u c t i o n  o f  o n e ’ s  c a p a c i t y  t o  f o r m  m e n t a l  s t a t e s .   

  T h r e e  n o t i o n s  a r e  c e n t r a l  a s  p a r t  o f  t h i s  c r i t e r i o n .  F i r s t ,  w h a t  I  m e a n  

by  obstruct ion is  that  the  behaviour  gets  in  the  way  of  a  cer ta in  capaci ty ,  i .e .  

that  i t  exer ts  a  d isabl ing force.  Suppose for  example  that  A  inf l i c ts  severe  pain  

o n  B .  S c a r r y  d e s c r i b e s  i t  a s  a  p r o c e s s  i n  w h i c h  t h e  p a i n  “ o v e r f l o w s  i n t o  t h e  

s p a c e s  b e f o r e  h i s  e y e s  a n d  i n  h i s  e a r s  a n d  h i s  m o u t h . ” 56 S o  t h e  p a i n  g e t s  i n  

t h e  w a y  o f  t h e  a p t i t u d e  t o  s e e ,  h e a r  a n d  s p e a k .  L i k e w i s e ,  i t  h a s  a  d i s a b l i n g  

f o r c e  o n  t h e  c a p a c i t y  t o  f o r m  m e n t a l  s t a t e s .  

Second,  the  behaviour  has  a  substant ia l  e f fect .  K r a m e r ’ s  d e s c r i p t i o n  o f  

t h e  e x p e r i e n c e  o f  s e v e r e  p a i n  h e l p s  e x p l a i n  w h a t  t h i s  e n t a i l s .  H e  w r i t e s  t h a t  

t h e  v i c t i m  “ m i g h t  b e  a w a r e  o f  s o m e  o t h e r  m a t t e r s  a n d  m i g h t  b e  a b l e  t o  d e a l  

w i t h  t h e m  t o  s o m e  d e g r e e ,  b u t  t h e  s h r i e k i n g  i n t e n s i t y  o f  t h e  p a i n  i n e x o r a b l y  

                                                             

56 S c a r r y  ( 1 9 8 5 :  3 6 ) .   



 47 

draws  her  a t tent ion pr imar i ly  to  the  pain  i tse l f . ” 57 L ikewise,  the  person subject  

t o  a  c r u e l  a c t  m i g h t  b e  a b l e  t o  f o r m  s o m e  m e n t a l  s t a t e s ,  s o  t h e  b e h a v i o u r  

need not  be  disabl ing to  the  fu l l  extent ,  but  i t  m u s t  i m p a i r  t h e  c a p a c i t y  t o  a  

d r a s t i c  e x t e n t .  

T h i r d ,  t h e  t e r m  ‘ m e n t a l  s t a t e s ’  r e f e r s  t o  s t a t e s  s u c h  a s :  b e l i e f ,  d e s i r e ,  

h o p e ,  f e a r ,  l o v e ,  h a t e ,  a v e r s i o n ,  l i k i n g ,  d i s l i k i n g ,  d o u b t i n g ,  e l a t i o n ,  s o r r o w ,  

g r i e f ,  g u i l t ,  j o y ,  i r r i t a t i o n ,  a n g e r ,  a f f e c t i o n ,  w a n t i n g  a n d  a d m i r a t i o n .  M o r e -

o v e r ,  i t  r e f e r s  t o  s t a t e s  s u c h  a s  c o n t e m p t ,  r e s p e c t ,  i n t e n t i o n ,  w i s h i n g ,  f o r -

g i v e n e s s ,  i m a g i n i n g ,  f a n t a s i s i n g ,  a s p i r i n g ,  d i s a p p o i n t m e n t ,  l u s t ,  p l e a s u r e ,  

abhorrence  and amusement . 58 Hence,  the  capaci ty  to  form m e n t a l  s t a t e s  b o i l s  

d o w n  t o  t h e  a b i l i t y  t o  f o r m  e . g .  a  b e l i e f  o f  X ,  t h e  d e s i r e  f o r  Y  o r  a n  i n t e n t i o n  

t o  do  Z .   

T h e  c r i t e r i o n  t h e n  s t a t e s  t h a t  a n  a c t  m u s t  i n v o l v e  a  d r a s t i c  i m p a c t  o n  

s o m e o n e  e l s e  w h e r e  d r a s t i c  i s  u n d e r s t o o d  a s  a  p a r t i c u l a r  e f f e c t  o n  t h e  o t h -

e r ’ s  i n n e r  l i f e .  I  j u s t  w a n t  t o  e m p h a s i s e  a g a i n  t h a t  t h i s  n o t  p r e s e n t e d  a s  a  

necessary  feature  of  a l l  c ruel  ac ts  but  ra ther  as  a  demarcat ion c r i ter ion to  pick  

out  a  cer ta in  set  o f  c ruel  ac t ions.  I  should  a lso  add the  argument  in  support  o f  

t h e  m o r a l  s i g n i f i c a n c e  o f  t h i s  c r i t e r i o n  h a s  t o  w a i t  u n t i l  C h a p t e r  3 .  M e a n w h i l e ,  

I  s h a l l  a s s u m e  t h a t  t h i s  i s  t h e  c a s e .   

 

                                                             

57 K r a m e r  ( 2 0 1 4 :  1 6 9 ) .  
58 I  t a k e  t h e  l i s t  o f  m e n t a l  s t a t e s  f r o m  S e a r l e  ( 1 9 8 3 :  4 ) .  
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§ 9  First  Cri ter ion ( 4 )  –  T w o  e x a m p l e s  

Having presented the cr i ter ion,  I  now would l ike to indicate what  phenomena i t  

subsumes under  the  category  of  c ruel ty  wi th  s t rong evaluat ive  content .  In  th is  

short  sect ion,  I  h ighl ight  two k inds  of  ac t ion:  tor ture  and murder .  

I  s t a r t  w i t h  t o r t u r e .  C o n s i d e r  t h e  f o l l o w i n g  t w o  c o n c e p t i o n s :  S u s s m a n  

wr i tes  that  “ i t  i s  a lmost  impossible  to  re f lect ,  del iberate ,  or  even think  s t r a i g h t  

w h e n  o n e  i s  i n  a g o n y .  W h e n  s u f f i c i e n t l y  i n t e n s e ,  p a i n  b e c o m e s  a  p e r s o n ’ s  

e n t i r e  u n i v e r s e  a n d  h i s  e n t i r e  s e l f ,  c r o w d i n g  o u t  e v e r y  o t h e r  a s p e c t  o f  h i s  

mental  l i fe.” 59 And Kramer observes that  “one’s  excruciat ing pain thrusts  aside 

one’s  other  concerns as  i t  c lamorously  absorbs at tent ion to  i tse l f  [and]  c rowds  

o u t  e v e r y t h i n g  e l s e  i n  s o m e o n e ’ s  p s y c h e  a s  i t s  o w n  h o r r i b l e  p u l s i n g  s t y m i e s  

her  awareness  of  anything e lse.” 60 These  two accounts  br ing out  the  absorbing 

n a t u r e  o f  p a i n  a n d  w i t h  i t  c o m e s  t h e  o b s t r u c t i o n  o f  t h e  c a p a c i t y  t o  f o r m  m e n -

t a l  c o n t e n t .  T o r t u r e  t h u s  m e e t s  t h e  c r i t e r i o n  a n d  f a l l s  u n d e r  t h e  s u b c l a s s  o f  

c r u e l  a c t s .   

 T h e  s e c o n d  c a s e  i s  m u r d e r :  T h e  i n v a s i o n  o f  o n e ’ s  m e n t a l  l i f e  i s  v i s i b l e  

as  a  feature  just  as  i t  i s  in  tor ture,  though the  capaci ty  to  form mental  content  

i s  n o t  o n l y  c u r t a i l e d  t o  a  s u b s t a n t i a l  d e g r e e  b u t  t o  a n  i r r e v e r s i b l e  a n d  a b s o -

l u t e  e x t e n t .  T h e  p a r a l l e l  b e t w e e n  d e a t h  a n d  e x t r e m e  p a i n  i s  a l s o  p o i n t e d  o u t  

b y  S c a r r y :  “ T h e  p a i n  s o  f r e q u e n t l y  u s e d  a s  a  s y m b o l i c  s u b s t i t u t e  f o r  d e a t h  i n  
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60 K r a m e r  ( 2 0 1 4 :  1 6 2 ) .  
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the  in i t ia t ion r i tes  of  many t r ibes  i s  surely  a t t r ibutable  to  an  intui t ive  human 

recognit ion that  [excruciat ing]  pain is  the equivalent  in felt -experience of  w h a t  

i s  unfeelable  in  death.” 61 In  l ight  o f  that ,  murder  meets  the  c r i ter ion and fa l ls  

u n d e r  t h e  s u b c l a s s  o f  c r u e l  a c t s ,  t o o .  

 

§10  First  Cri ter ion (5)  –  More examples 

An advantage of  the cr i ter ion I  suggested is  that  i t  demarcates a  c lass  of  act ions 

that  involve  not  only  severe  physica l  harm but  a lso  severe  psychologica l  harm.  

By physical  harm I  refer  to  the injury of  another  person’s  body or  of  his  org a n s ,  

a n d  b y  p s y c h o l o g i c a l  h a r m  I  r e f e r  t o  t h e  m a n i p u l a t i o n  o f  e m o t i o n s  a n d  f e e l -

ings  (wi thout  in jury ,  that  i s ) ,  causing psychologica l  phenomena such as  gr ie f ,  

s h a m e  a n d  f e a r ,  b u t  a l s o  s u c h  a s  a  y e a r n i n g  f o r  s l e e p  a n d  n u t r i t i o n .  I n  t h i s  

s e c t i o n ,  I  h i g h l i g h t  f o u r  k i n d s  o f  p s y c h o l o g i c a l  h a r m .  

I  s tar t  wi th  the  shat ter ing of  se l f - respect .  The  playwright  Gustav  St r ind-

berg  presents  an  interest ing and arrest ing scenar io  in  his  essay  ent i t led  Soul  

M u r der :  

I n  t h e  c i t y  o f  X  a  g r e a t  a c t o r  w a s  r e c e n t l y  m u r d e r e d  i n  t h e  f o l l o w i n g  w a y .  H e  
a n d  a  t h e a t r e  d i r e c t o r  h a d  b e e n  r i v a l s  o v e r  a  g i r l ,  a n d  h e  h a d  b e e n  p r e f e r r e d .  
S u b s e q u e n t l y ,  t h e  a c t o r  w a s  e n t i c e d  b y  t h e  d i r e c t o r  i n t o  s i g n i n g  a n  e x t r e m e l y  
a t t r a c t i v e  t e n - y e a r  c o n t r a c t .  T h e  f i r s t  y e a r  h e  w a s  g i v e n  n o  r o l e s .  T h e  p u b l i c  
b e l i e v e d  h e  w a s  l o s i n g  h i s  t a l e n t .  T h e  s e c o n d  y e a r  h e  g o t  o n e  t h a t  d i d  n o t  s u i t  
h i m ,  a n d  h e  f a i l e d .  A f t e r  w h i c h  h e  w a s  g i v e n  n o  m o r e  r o l e s .  H e  w a s  b e a t e n .  
T h e n  t h e  d i r e c t o r  i n t r o d u c e d  a  y o u n g e r  m a n ,  w h o m  h e  i m m e d i a t e l y  d u b b e d  a  
g r e a t  s t a r  t h r o u g h  a d v e r t i s i n g ,  a c c u s t o m i n g  t h e  p u b l i c  t o  h i m  w h i l e  t h e  o t h e r  
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w a s  b e i n g  b u r i e d .  T h e  l a t t e r  t h e n  b r o k e  h i s  c o n t r a c t ;  w a s  b r o u g h t  t o  c o u r t ;  
l o s t  h i s  r e p u t a t i o n  a s  a  m a n  w h o  d i d  n o t  k e e p  a n  a g r e e m e n t ;  a n d  r e c e i v e d  n o t  
f u r t h e r  e n g a g e m e n t s .  H e  w a s  m u r d e r e d ! 62  
 
W h a t  i s  i n t e r e s t i n g  f o r  t h e  p u r p o s e s  o f  t h i s  s e c t i o n  i s  S t r i n d b e r g ’ s  i n t e r p r e -

t a t i o n  o f  t h e  n a r r a t i v e :  

F r o m  p u r e l y  p h y s i c a l  ( i m p r i s o n m e n t ,  t o r t u r e ,  d e a t h ) ,  t h e  s t r u g g l e  f o r  p o w e r  
h a s  g r a d u a l l y  d e v e l o p e d  i n t o  s o m e t h i n g  m o r e  p s y c h o l o g i c a l ,  b u t  n o  l e s s  c r u e l  
f o r  t h a t  [ … ] ;  n o w a d a y s  o n e  c r e a t e s  a  m a j o r i t y  a g a i n s t  [ a n  a d v e r s a r y ] ,  p r e v a i l s  
u p o n  h i m ,  e x p o s e s  h i s  i n t e n t i o n s ,  a s c r i b e s  t o  h i m  i n t e n t i o n s  h e  d o e s  n o t  
h a v e ,  d e p r i v e s  h i m  o f  h i s  l i v e l i h o o d ,  d e n i e s  h i m  s o c i a l  s t a n d i n g ,  m a k e s  h i m  
l o o k  r i d i c u l o u s  –  i n  s h o r t ,  t o r t u r e s  h i m  t o  d e a t h  b y  l i e s  o r  d r i v e s  h i m  i n s a n e  
i n s t e a d  o f  k i l l i n g  h i m . 63   
 
N o t e  t h a t  S t r i n d b e r g  d e s c r i b e s  t h e  a c t i o n s  o f  t h e  t h e a t r e  d i r e c t o r  a s  m u r d e r ;  

t h e  e x p r e s s i o n  “ t o r t u r i n g  t o  d e a t h ”  i s  p a r t i c u l a r l y  r e v e a l i n g ,  f o r  i t  c a p t u r e s  

h o w  h i s  b e h a v i o u r  t r a n s f i x e s  t h e  m e n t a l  l i f e  o f  the  actor  and thus  cur ta i ls  h is  

capaci ty  to  form mental  content .  

T h e  i n f l i c t i o n  o f  e x t r e m e  f e a r  i s  n o  l e s s  d r a s t i c :  C o n s i d e r  t h e  s i t u a t ion 

of  the  protagonist  in  Sar t re ’s  The  Wal l  when he learns  that  he  is  to  be  shot  the  

next  morning.  Scarry  notes  that  h is  fear  o f  death  mani fests  i t se l f  in  a  s tate  of  

mind in  which  “ the  objects  o f  consc iousness  f rom the  most  expansive  to  the  

m o s t  i n t i m a t e ,  f r o m  t h e  r e a l m  o f  p e r s o n a l  m e m o r i e s  t o  t h e  m o s t  a b i d i n g  o b -

j e c t s  o f  l o v e  a n d  b e l i e f  –  a l l  i n  o n e  p a t i e n t  r u s h  a r e  a n n i h i l a t e d . ” 64 T h e  p o i n t  

                                                             

62 i b i d :  6 7 .   
63 i b i d :  6 6 .  E m p h a s i s  m i n e .  
64 S c a r r y  ( 1 9 8 5 :  3 2 ) .  I n t e r e s t i n g l y ,  S h k l a r  ( 1 9 8 6 )  w a s  v e r y  c r i t i c a l  o f  h e r  w o r k  a n d  w r o t e  
i n  t h e  L o n d o n  R e v i e w  o f  B o o k s  t h a t  t h e  “ a c c o u n t  i s  s o  w h o l l y  d e v o i d  o f  h i s t o r i c a l  e v i -
d e n c e  a n d  p o l i t i c a l  i n f o r m a t i o n  a s  t o  b e  w o r s e  t h a n  u s e l e s s .  I t  i s  a l l  s p e c u l a t i o n . ”  I n  
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h e r e  is  that  the  fear  o f  death  is  so  absorbing that  h is  apt i tude to  form mental  

s tates  i s  d r a s t i c a l l y  c u r t a i l e d .  

  W h a t  i s  t r u e  o f  f e a r  i s  a l s o  t r u e  o f  i n t e n s e  y e a r n i n g  a n d  a l i e n a t i o n .  

S c a r r y  g i v e s  a  v i v i d  d e s c r i p t i o n  a g a i n ,  w r i t i n g  t h a t  a  “ s t a t e  o f  c o n s c i o u s n e s s  

o t h e r  t h a n  p a i n  –  s u c h  a s  d e s i r e  –  w i l l ,  i f  d e p r i v e d  o f  i t s  o b j e c t ,  b e g i n  t o  a p -

proach the  neighbourhood of  pain,  as  in  […]  prolonged,  object less  longing.” 65 

I n  a  l a t e r  p a s s a g e ,  s h e  d r a w s  t h e  s a m e  p a r a l l e l  b e t w e e n  a l i e n a t i o n  a n d  p a i n .  

Looking at  the  working c lass  dur ing the  19th  century  Br i t i sh  fac tory  wor ld  and 

a t  s l a v e r y  i n  t h e  A m e r i c a n  S o u t h ,  s h e  f i n d s  t h a t  t h e  w o r k i n g  c o n d i t i o n s  i n -

v o l v e  a  “ d e g r e e  o f  a v e r s i v e n e s s  i n  w h i c h  [ t h e  h o r r o r ]  i n d e e d  b e g i n s  t o  b e  

ident ica l  wi th  physica l  pain.” 66 This  i s  to  say  that  i s  has  a  s imi lar ly  para lys ing 

i m p a c t  o n  t h e  m i n d .   

Now imagine the  fo l lowing scenar io:  J i l l  i s  deeply  t raumat ised because  

h e r  o w n  m o t h e r  l e f t  h e r  r e c k l e s s l y  w h e n  s h e  w a s  y o u n g .  M i c h a e l  k n o w s  t h i s  

and a lso  that  she  breaks  down mental ly  when Pink  F loyd’s  Mother  i s  p layed to  

her .  Suppose that  Michael  i s  angry  wi th  her  and puts  the  song on to  hurt  her .  

                                                                                                                                                                                      

h e r  v i e w ,  “ S c a r r y ’ s  ‘ r e a d i n g ’  o f  t o r t u r e  s u f f e r s  f r o m  L i t  C r i t  u n i n t e l l i g i b i l i t y , ”  a n d  
t h a t  t r e a t i n g  t h e  s u b j e c t  “ a s  i r r e s p o n s i b l y  a s  S c a r r y  d o e s  i s  s o  o f f e n s i v e . ”  D e s p i t e  t h e  
f l a w s  h e r  b o o k  m i g h t  h a v e ,  I  t h i n k  t h a t  s p e c i f i c a l l y  h e r  a c c o u n t  o f  t h e  e f f e c t s  o f  e x -
t r e m e  p a i n  i s  i n g e n i o u s  a n d  h e l p s  a r r i v e  a t  a n  a d e q u a t e  c o n c e p t i o n  o f  c r u e l t y .  S w e n s o n  
( 2 0 1 2 :  1 3 )  d e v e l o p s  a n  a c c o u n t  s i m i l a r  t o  S c a r r y ’ s ,  t h o u g h  h e  d o e s  n o t  r e f e r e n c e  h e r ,  
i n  w h i c h  h e  s p e a k s  o f  t h e  p o w e r  o f  p a i n  a s  “ i n v a d i n g ”  o n e ’ s  i n n e r  l i f e .  
65 i b i d :  1 6 6 .  
66 i b i d :  1 7 0 .   



 52 

S u c h  c a s e s  o f  m e n t a l  b r e a k d o w n  c a n  t o o  b e  s e e n  t o  m e e t  t h e  c r i t e r i o n  a n d  

h e n c e  f a l l  u n d e r  t h e  s u b c l a s s  o f  c r u e l  a c t s .  

T h e  e x a m p l e s  g i v e n  i n  t h i s  s e c t i o n  s h o w c a s e  w h a t  k i n d  o f  p h e n o m e n a  

fa l l  under  the  subclass  of  c ruel  ac t ions.  The  v i ta l  point  i s  that  there  is  a  range  

o f  ac t ions  that  fa l l  under  the  subclass  that  can  involve  the  inf l i c t ion  of  physica l  

a n d  p s y c h o l o g i c a l  h a r m .   

 

§ 1 1   First  Cri ter ion ( 6 )  –  D i f f i c u l t  c a s e s   

I  n o w  l o o k  a t  t h r e e  f u r t h e r  c l a s s e s  o f  p h e n o m e n a  where  drast ic  impact  i s  less  

v i s i b l e  a s  a  f e a t u r e .  I  a r g u e  t h a t  t h e  f i r s t  t w o  m e e t  t h e  c r i t e r i o n  n o n e t h e l e s s  

a n d  q u a l i f y  a s  c r u e l  i n  t h e  r e l e v a n t  s e n s e ,  w h e r e a s  t h e  l a s t  o n e  d o e s  n o t .   

F i rs t ,  there  are  cases  in  which  the  indiv idual  who is  subject  to  harmful  

behaviour  i s  not  aware  o f  i t  (because  she is  unconsc ious,  ignorant ,  immature,  

intoxicated,  deceived,  etc . ) .  One example  is  unconsc ious  rape,  another  one is  

d e g r a d i n g  h u m i l i a t i o n  w h e n  t h e  v i c t i m  i s  n o t  a b l e  t o  g r a s p  t h e  m e a n i n g  b u t  

o t h e r s  i n  h e r  s o c i a l  e n v i r o n m e n t  a r e .  I m a g i n e  a  p e r s o n  w h o  h a s  t h e  d e l u s i o n  

t h a t  s h e  i s  a  t e r r i f i c  s i n g e r  e v e n  t h o u g h  s h e  i s  t e r r i b l e .  S u p p o s e  o t h e r s  a r e  

a w a r e  o f  t h i s  a n d  i n v i t e  t h e  d e l u s i o n a l  p e r s o n  t o  s i n g  i n  f r o n t  o f  a  c r o w d ,  t o  

t h e  g r e a t  m i r t h  o f  t h o s e  w h o  w i t n e s s  i t . 67  

T h i s  d o e s  n o t  s e e m  t o  i n v o l v e  a  d r a s t i c  i m p a c t  a s  c o n c e p t u a l i z e d  a b o v e .   

                                                             

67 T h a n k s  g o  t o  G i d e o n  E l f o r d  a n d  S t u a r t  W h i t e  f o r  s u g g e s t i n g  t h i s  c a s e .    
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And yet ,  i t  i s  a lso  t rue  that  the  s inger  would  perceive  the  s i tuat ion as  degrad-

i n g  ( w i t h  s e v e r e  i m p a c t  o n  h e r  s e l f - r e s p e c t )  i f  s h e  w a s  t o  “ w a k e  u p ”  a n d  r e a l -

i z e  t h a t  o t h e r s  a r e  b r i n g i n g  h e r  i n t o  d e r i s i o n .  S o  e v e n  i f  t h e  a c t i o n  d o e s  n o t  

cause  the  actual  invas ion of  one’s  mental  l i fe ,  i t  i s  ev ident  that  the  behaviour  

w o u l d  h a v e  h a d  a  c e r t a i n  e f f e c t  o n  t h e  v i c t i m  h a d  s h e  n o t  b e e n  u n c o n s c i o u s ,  

i g n o r a n t ,  i m m a t u r e ,  i n t o x i c a t e d ,  d e c e i v e d ,  e t c .  I n  t u r n ,  t h i s  i m p l i e s  t h a t  t h e  

behaviour  exerc ises  a  drast ic  force.  To  put  i t  d i f ferent ly :  I f  we think  that  such 

b e h a v i o u r  w o u l d  h a v e  h a d  a  c e r t a i n  e f f e c t ,  i t  m u s t  b e  t h e  c a s e  t h a t  w e  a s c r i b e  

a  cer ta in  force  to  such beh a v i o u r .  

S e c o n d ,  t h e r e  a r e  c a s e s  i n  w h i c h  t h e  p e r s o n  w h o  i s  s u b j e c t  t o  h a r m f u l  

b e h a v i o u r  i s  p a r t i c u l a r l y  r e s i l i e n t .  C o n s i d e r  t h e  f o l l o w i n g  t w o :  ( 1 )  a  s p o u s e  

l e a v e s  a  n o t e  f o r  h e r  p a r t n e r  a n d  c h i l d r e n  l e t t i n g  t h e m  k n o w  t h a t  s h e  w i l l  

never  return  home;  (2)  a  parent  host ing her  chi ld ’s  b i r thday p a r t y  g i v e s  p a r t y  

b a g s  t o  a l l  c h i l d r e n  e x c e p t  o n e ,  a n d  p u b l i c l y  d e c l a r e s  t o  e v e r y o n e  t h a t  t h i s  

one chi ld wil l  not  get  a  party  bag. 68 Suppose that  the af fected people are some-

what  sad but  nothing more.  

I t  s e e m s  that  the  actual  invas ion of  one’s  mental  l i fe  i s  not  par t  o f  the  

descript ion.  But  note that  in  such cases the behaviour  is  l ikely  to  have a certain 

impact  ( i . e .  s h a t t e r i n g ,  e s p e c i a l l y  o n  c h i l d r e n  w h o  a r e  p a r t i c u l a r l y  v u l n e r a -

ble)  on  the  persons  a f fected.  I t  would  normal ly  do  so.  Again,  th is  impl ies  that  

                                                             

68 A g a i n ,  m a n y  t h a n k s  t o  G i d e o n  E l f o r d  a n d  S t u a r t  W h i t e  f o r  s u g g e s t i n g  t h e s e  c a s e s  t o  
m e .  
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t h e  b e h a v i o u r  e x e r c i s e s  a  d r a s t i c  f o r c e .  In  other  words:  I f  we think  that  such 

b e h a v i o u r  i s  l i k e l y  t o  h a v e  a  c e r t a i n  ef fect ,  i t  must  be  the  case  that  we ascr ibe  

a  c e r t a i n  f o r c e  t o  s u c h  b e h a v i o u r .   

Thi rd,  there  are  cases  in  which t h e  b e h a v i o u r  i s  s i m p l y  l e s s  v i o l e n t  o r  

harmful .  Suppose that  A  saves  up money for  a  new jacket  and then B,  knowing 

this ,  makes  fun of  i t .  I t  seems that  th is  may b e  s e e n  a s  c r u e l  i n  o r d i n a r y  l a n -

g u a g e .  H o w e v e r ,  t h e  behaviour  nei ther  has  a  drast ic  impact  o n  t h e  o t h e r ,  n o r  

i s  i t  l ikely  to  have  such an ef fect .  Accordingly ,  such cases ,  though t h e y  m i g h t  

be  considered cruel ,  do  not  meet  the  c r i ter ion and hence  do not  count  as  c r u e l  

i n  t h e  n a r r o w  s e n s e .    

 
§ 1 2   S e c o n d  C r i t e r i o n :  M o r a l  R e s p o n s i b i l i t y  

S o  f a r  I  h a v e  l o o k e d  a t  o n e  c o m p o n e n t  o f  c r u e l  a c t s ,  a n d  e v e n  i f  t h i s  g i v e s  u s  

a n  i m p o r t a n t  b u i l d i n g  b l o c k ,  i t  o b v i o u s l y  d o e s  n o t  c o v e r  a l l  t h e r e  i s .  F o r  e x -

a m p l e ,  e u t h a n a s i a  o r  a n  e m e r g e n c y  a m p u t a t i o n  i n  t h e  f i e l d  w i t h o u t  a n a e s t h e -

s i a  c o u n t  a s  c r u e l  u n d e r  t h e  c u r r e n t  d e f i n i t i o n  b e c a u s e  s u c h  a c t s  i n v o l v e  t h e  

i n v a s i o n  o f  o n e ’ s  m e n t a l  l i f e .  T h i s  m e a n s  t h a t  t h e  d e f i n i t i o n  i s  t o o  c a p a c i o u s  

a s  i t  s t a n d s .  I n  v i e w  o f  t h a t ,  t h e  f i r s t  c r i t e r i o n  n e e d s  t o  b e  c o m p l e m e n t e d  w i t h  

a  d e s c r i p t i o n  o f  t h e  c o n d i t i o n s  u n d e r  w h i c h  t h e  b e h a v i o u r  o c c u r s .   

I n  t h i s  s e c t i o n  I  s t a r t  w i t h  t h e  f i r s t  o f  t h r e e  c o n d i t i o n s ,  a n  a c c o u n t  o f  

t h e  s t a t e  o f  m i n d  o f  t h e  p e r p e t r a t o r .  V a r i o u s  t h e o r i e s  h a v e  b e e n  s u g g e s t e d ,  
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w h i c h  I  d i s c u s s  a n d  r e j e c t  o n e  b y  o n e .  I  a r g u e  t h a t  w h a t  i s  n e c e s s a r y  i s  t h a t  

m o r a l  r e s p o n s i b i l i t y  c a n  b e  a t t r i b u t e d  t o  t h e  p e r s o n .  

F i r s t ,  M a y e s  a r g u e s  t h a t  t h e  p e r p e t r a t o r  m u s t  b e  “ r e w a r d e d  b y  t h e  p e r -

cept ion of  in jury”  and that  c ruel ty  should  thus  “be  def ined in  terms of  psycho-

l o g i c a l  d i s p o s i t i o n s  ( e . g .  p l e a s u r e ) . ” 69 N e l l  h a s  a  m o r e  c a p a c i o u s  c o n c e p t i o n  

t h a n  M a y e s ;  h e  w r i t e s  t h a t  t h e  p e r p e t r a t o r ’ s  i n n e r  w o r l d  c a n  r a n g e  “ f r o m  i n -

s t r u m e n t a l  c r u e l t y ,  m a r k e d  b y  [ … ]  e m o t i o n a l  c o l d n e s s  a n d  d i s t a n c e  f r o m  t h e  

v i c t i m ,  t o  e x p r e s s i v e  o r  a f f e c t i v e  c r u e l t y ,  m a r k e d  b y  t h e  p e r p e t r a t o r ’ s  e s c a l a t -

ing arousal . ” 70 What  these  two authors  share  here  is  that  they  regard  a  cer ta in  

e m o t i o n a l  s t a t e  a s  e s s e n t i a l  f o r  c r u e l  a c t s .   

Y e t ,  t h i s  d o e s  n o t  s e e m  p l a u s i b l e .  I m a g i n e  t h a t  a  m o t h e r  s a c r i f i c e s  h e r  

d a u g h t e r  d u r i n g  a  r e l i g i o u s  r i t u a l ,  b u t  t h a t  s h e  i s  h o r r i f i e d  a n d  w e e p s  b i t t e r  

t e a r s  o v e r  t h e  b o d y  o f  h e r  d a u g h t e r .  T h i s  i s  p a l p a b l y  c r u e l  a n d  y e t  i t  i s  n o t  t h e  

c a s e  t h a t  t h e  b e h a v i o u r  i s  p l e a s u r a b l e  i n  a n y  s e n s e  o r  e x h i b i t s  e m o t i o n a l  

c o l d n e s s .  M o r e  t o  t h e  p o i n t :  t h e  p e r c e p t i o n  o f  i n j u r y  h e r e  i s  n e i t h e r  m a r k e d  

b y  g r a t i f i c a t i o n  n o r  b y  i n d i f f e r e n c e .  T h e r e f o r e ,  a  p a r t i c u l a r  u n i n v o l v e d  e m o -

t i o n a l  r e a c t i o n  i s  i n  f a c t  n o t  n e c e s s a r y  f o r  a n  a c t  t o  b e  c r u e l .      

A  s e c o n d  t h e o r y  c a n  b e  f o u n d  i n  K e k e s ’  d i s c u s s i o n  o f  t h e  v i e w  d e f e n d -

e d  b y  H a l l i e  t h a t  p e o p l e  c a n  b e  c r u e l  t o  e a c h  o t h e r  w i t h o u t  e x p l i c i t l y  i n t e n d -

i n g  t o  h u r t .  H e  r e j e c t s  t h i s  p o s i t i o n  a n d  a r g u e s  t h a t  t h e  i n t e n t i o n  t o  h u r t  i s  

                                                             

69 M a y e s  ( 2 0 0 9 :  3 1 ) .   
70 N e l l  ( 2 0 0 6 :  2 1 3 ) .   
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n e c e s s a r y  t o  d i s t i n g u i s h  b e t w e e n  “ c r u e l t y  a n d  j u s t i f i e d  p u n i s h m e n t ,  p a i n f u l  

therapy  [ e t c . ] . ” 71   

N o w  c o n s i d e r  a  f u r t h e r  e x a m p l e  p r e s e n t e d  b y  K r a m e r :  A  d o c t o r  a k i n  t o  

Josef  Mengele  abducts  some people  and carr ies  out  h ideous  medical  exper i -

m e n t s  o n  t h e m  w i t h o u t  a n y  a n a e s t h e t i c s  o r  o t h e r  p a l l i a t i v e s .  72 Y e t ,  h e  i s  n o t  

d e l i b e r a t e l y  s e e k i n g  t o  m a k e  h i s  v i c t i m s  s u f f e r .  I n s t e a d ,  h e  i s  s i m p l y  o p t i n g  

t o  save  considerable  funding and t ime.  This  i s  c lear ly  a  c r u e l  a c t  b u t  o n e  t h a t  

d o e s  n o t  i n v o l v e  t h e  i n t e n t i o n  t o  h u r t ,  w h i c h  s h o w s  t h a t  t h i s  i n t e n t i o n  i s  n o t  

n e c e s s a r y  f o r  a n  a c t  t o  b e  c r u e l . 73  

A  t h i r d  v i e w  i s  p r e s e n t e d  b y  H a l l i e  w h o  a r g u e s  t h a t  t h e  p e r p e t r a t o r ’ s  

s t a t e  o f  m i n d  i s  n o t  r e l e v a n t  a t  a l l  t o  d e t e r m i n e  w h e t h e r  a n d  a c t  i s  c r u e l  o r  

n o t .  I t  i s  w o r t h  q u o t i n g  t h e  p a s s a g e :  

A  m a n  c a n  b e  c r u e l  w i t h o u t  h a v i n g  c r u e l t y  a s  h i s  m a i n  o r  e v e n  h i s  s u b s i d i a r y  
a i m .  H e  c a n  b e  c r u e l  b y  o m i s s i o n  a n d  b y  c o m m i s s i o n  –  a l l  a t  o n c e .  H e  c a n  d i s -
r e g a r d  t h e  v i c t i m  i n  a  s i n c e r e  d e s i r e  t o  d o  s o m e t h i n g  g o o d  a t  ( a t  l e a s t  f o r  
h i m s e l f ) ,  s o m e t h i n g  w h o s e  g o o d n e s s  i s  m o r e  i m p o r t a n t  t o  h i m  t h a n  i s  t h e  
m a i m i n g  h i s  b r i n g i n g  a b o u t  [ … ] .  T h e  m a i n  t h i n g  i s  t h a t  t h e  m a i m i n g  i s  
d o n e . 74 
 

In  response to  th is :  suppose a  pat ient  goes  to  a  rout ine  check-up at  her  

l o c a l  c l i n i c .  W h i l e  t h e  d o c t o r  e x a m i n e s  h i s  l e f t  a r m ,  t w i s t i n g  h i s  u n d e r a r m  

                                                             

71 K e k e s  ( 1 9 9 6 :  8 4 0 ) .  A  c l e a r  e x p r e s s i o n  o f  t h i s  p o s i t i o n  c a n  a l s o  b e  f o u n d  i n  M a c K i n -
n o n  ( 1 9 8 9 :  3 2 8 ) :  “ T h e  a g e n t  m u s t  w i s h  t o  c a u s e  h a r m ,  a n d  h e  m u s t  a c t  i n  a  m a n n e r  
w h i c h  h e  c a l c u l a t e s  w i l l  c a u s e  s u c h  h a r m . ”  
72 K r a m e r  ( 2 0 1 4 :  7 5 ) .  
73 T h i s  c l a i m  i s  a l s o  d e f e n d e d  b y  H a l l i e  ( 1 9 8 2 :  1 3 ) .   
74 i b i d .   
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s l o w ly ,  he  suddenly  screams in  pain  and fa ints .  The inf l i c t ion  of  pain  is  an  acc i -

dent  and the  doctor  does  not  have  the  intent ion to  cause  i t .  I s  th is  c ruel?  My 

intui t ion  is  that  i t  i s  not .  And i f  th is  i s  t rue,  i t  fo l lows  that  “maiming”  the  per -

son is  not  suf f i c ient  for  an  act  to  be  c ruel .  

One might  now be inc l ined to  th ink  that  the  knowledge of  the  harmful  

e f f e c t  i s  i n  f a c t  n e c e s s a r y .  T h e  d o c t o r  i n  t h i s  c a s e  d o e s  n o t  k n o w  t h a t  h e  i s  i n -

f l i c t i n g  t h e  p a i n ,  a n d  i t  m i g h t  b e  t h o u g h t  t h a t  i t  i s  t h i s  f a c t  t h a t  s e t s  t h e  c a s e  

a p a r t  f r o m  t h e  o t h e r  c a s e s  w h e r e  t h e  m o t h e r  s a c r i f i c e s  h e r  c h i l d  a n d  t h e  d o c -

t o r  c a r r i e s  o u t  h i d e o u s  m e d i c a l  e x p e r i m e n t s .  B u t  I  t h i n k  t h a t  t h i s  c r i t e r i o n  

w o u l d  h a v e  c o u n t e r i n t u i t i v e  i m p l i c a t i o n s :  i t  w o u l d  n o t  a l l o w  u s  t o  c a l l  a  s a -

d i s t i c  p e r s o n  c r u e l  i f  t h a t  p e r s o n  l a c k s  t h e  a p t i t u d e  t o  u n d e r s t a n d  a n d  s h a r e  

t h e  f e e l i n g s  o f  a n o t h e r .  N e i t h e r  w o u l d  i t  a l l o w  u s  t o  c a l l  a  f a t h e r  c r u e l  w h o  

f o r g e t s  h i s  t o d d l e r  i n  a  c a r  a t  t h e  h e i g h t  o f  s u m m e r  a n d  t h e  c h i l d  s u f f o c a t e s  

a s  a  c o n s e q u e n c e .      

I n  v i e w  o f  t h e  p r o b l e m s  t h e s e  t h e o r i e s  f a c e ,  I  n o w  p r o p o s e  a  d i f f e r e n t  

t h e o r y ,  n a m e l y  t h a t  w e  n e e d  t o  k n o w  t h e  i n f o r m a t i o n  a b o u t  t h e  p e r p e t r a t o r  

that  a l lows  us  to  a t t r ibute  to  her  moral  responsibi l i ty  for  the  ef fect  on  the  v ic -

t im.  This  ra ises  the  di f f i cul t  quest ion when exact ly  a  person can be  at t r ibuted 

m o r a l  r e s p o n s i b i l i t y ,  w h i c h  i s  a  m a t t e r  o f  f i e r c e  d i s p u t e  i n  m o r a l  p h i l o s o p h y .  

A  w i d e l y  h e l d  v i e w  i s  t h a t  s o m e  s o r t  o f  c o n t r o l  o v e r  t h e  c o n s e q u e n c e  i s  s u f f i -
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c i e n t  f o r  t h e  a t t r i b u t i o n  o f  m o r a l  r e s p o n s i b i l i t y . 75 H o w e v e r ,  i t  a l s o  t h o u g h t  

that  control  i s  not  necessary .  Sher  for  instance  points  out  that  moral  responsi -

b i l i ty  can  be  ascr ibed when “a  person acts  wrongly  or  fool ishly  because  he  has  

forgot ten or  lost  t rack  of  some cruc ia l  e lement  of  h is  s i tuat ion,  cases  in  which  

he  does  so  because  he  exerc ises  poor  judgment ,  and cases  in  which  the  prob-

l e m  l i e s  i n  h i s  l a c k  o f  m o r a l  i n s i g h t  o r  i m a g i n a t i o n . ” 76  

        T o  b e  m o r e  c o n c i s e :  W h a t  I  s u g g e s t  h e r e  i s  t h a t  w e  n e e d  t o  k n o w  t h e  i n -

f o r m a t i o n  a b o u t  t h e  p e r p e t r a t o r  t h a t  a l l o w s  t o  a t t r i b u t e  t o  h e r  m o r a l  r e s p o n -

s i b i l i t y  f o r  t h e  e f f e c t  o n  t h e  v i c t i m . 77 D e p e n d i n g  o n  t h e  a c c o u n t  o f  m o r a l  r e -

s p o n s i b i l i t y ,  t h i s  t h e n  i m p l i e s  t h a t  a n  a c t  i s  c r u e l  o n l y  i f  t h e  p e r p e t r a t o r  h a s  

c o n t r o l  o v e r  t h e  e f f e c t  o n  t h e  v i c t i m  o r  h e  a c t s  f o o l i s h l y  o r  w r o n g l y ,  f o r  i n -

s t a n c e  b e c a u s e  o f  a  l a c k  o f  m o r a l  i n s i g h t .  

 T h e  a d v a n t a g e  o f  t h e  v i e w  i s  t h a t  i t  e x p l a i n s  t h e  d i f f e r e n c e  i n  j u d g m e n t  

a b o u t  t h e  c a s e s  I  p r e s e n t  a b o v e .  O n  t h e  o n e  h a n d ,  t h e  m o t h e r  w h o  s a c r i f i c e s  

h e r  c h i l d  f o r  e x a m p l e  c a n  b e  a t t r i b u t e d  m o r a l  r e s p o n s i b i l i t y  f o r  t h e  i m p a c t  o n  

t h e  v i c t i m ,  g i v e n  t h a t  s h e  h a s  c o n t r o l  o v e r  i t .  T h e  s a m e  i s  t r u e  f o r  t h e  f a t h e r  

w h o  f o r g e t s  h i s  t o d d l e r  i n  t h e  c a r ,  b u t  f o r  a n o t h e r  r e a s o n :  h e  h a s  l o s t  t r a c k  

                                                             

75 F o r  e x a m p l e ,  s e e  F i s c h e r  &  R a v i z z a  ( 1 9 9 8 ) ,  e s p e c i a l l y  C h a p t e r  4 .   
76 S h e r  ( 2 0 0 6 :  2 8 6 ) .  
77 I n  f a c t ,  i t  o c c u r s  t h a t  t h e  p e r p e t r a t o r  n e e d  n o t  n e c e s s a r i l y  b e  a  s i n g l e  a g e n t  b u t  c a n  
a l s o  b e  a  g r o u p  a g e n t .  I n  t h i s  c a s e ,  w e  n e e d  t o  k n o w  t h e  i n f o r m a t i o n  a b o u t  t h e  g r o u p  
a g e n t  t h a t  a l l o w s  u s  t o  a t t r i b u t e  t o  i t  m o r a l  r e s p o n s i b i l i t y  f o r  t h e  e f f e c t  o n  t h e  v i c t i m .  
W h a t  q u a l i f i e s  a s  a  g r o u p  a g e n t  i s  d e e p l y  c o n t e s t e d .  T h e  p e r h a p s  b e s t  a c c o u n t  o n  t h e  
q u e s t i o n  w h e n  g r o u p  a g e n t s  c a n  b e  h e l d  r e s p o n s i b l e  c a n  b e  f o u n d  i n  L i s t  &  P e t t i t  
( 2 0 1 1 ) .  
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o f  s o m e  c r u c i a l  e l e m e n t  o f  h i s  s i t u a t i o n .  O n  t h e  o t h e r  h a n d ,  t h e  d o c t o r  w h o  

causes  excruc iat ing pain  to  his  pat ient  but  where  that  i s  an  acc ident  cannot  be  

h e l d  r e s p o n s i b l e .  T h i s  d i f f e r e n c e  s e e m s  t o  e x p l a i n  t h e  i n t u i t i o n  t h a t  t h e  f o r -

m e r  c a s e s  a r e  c r u e l  w h i l e  t h e  l a t t e r  i s  n o t .  

O n e  m i g h t  n o w  r e s p o n d  t o  t h i s  t h a t  t h e r e  a r e  c a s e s  i n  w h i c h  a  p e r s o n  i s  

r e s p o n s i b l e  f o r  t h e  i n f l i c t i o n  o f  s e v e r e  p a i n  b u t  w h e r e  t h e  a c t  i s  n o t  c r u e l .  

S u p p o s e  f o r  e x a m p l e  t h a t  t h e  d o c t o r  w h o  t w i s t s  h i s  p a t i e n t ’ s  a r m  c o u l d  h a v e  

a n t i c i p a t e d  t h e  i n f l i c t i o n  o f  e x t r e m e  p a i n  h a d  h e  n o t  t h o u g h t  m i s t a k e n l y  t h a t  

h e  w a s  t r e a t i n g  a n o t h e r  p a t i e n t .  I  a g r e e  t h a t  t h e  d o c t o r  i s  m o r a l l y  r e s p o n s i b l e  

f o r  t h e  p a i n ,  b u t  i t  i s  n o t  c l e a r  t o  m e  t h a t  t h e  a c t  i s  n o t  c r u e l .  T h e  i n t u i t i o n  

t h a t  i t  i s  n o t  s e e m s  t o  b e  d r i v e n  b y  t h e  i n t u i t i o n  t h a t  t h e  p r a c t i c e  o f  s l o w l y  

t w i s t i n g  a n  a r m  i s  n o t  c r u e l .  B u t  t h e  c a s e  h a s  t h e  s a m e  r e l e v a n t  f e a t u r e s  a s  

t h e  c a s e  w h e r e  a  f a t h e r  f o r g e t s  h i s  t o d d l e r  i n  t h e  c a r , 78 a n d  i f  t h a t  i s  s e e n  a s  

c r u e l ,  t h e n  t h e  b e h a v i o u r  o f  t h e  d o c t o r  i s  c r u e l ,  t o o .   

Overal l ,  the  posi t ion  I  advocate  here  is  a  middle  posi t ion  in  the  debate  

between Hal l ie  and Kekes.  On the  one hand,  an  account  of  the  s tate  of  mind is  

n e e d e d  i n  o r d e r  t o  a s c e r t a i n  m o r a l  r e s p o n s i b i l i t y ,  w h i c h  g o e s  a g a i n s t  H a l l i e .  

On the  other  hand,  I  a rgued in  response to  Kekes  that  the  expl ic i t  intent ion to  

hurt  i s  not  necessary .  The  pain  wi l l  be  intent ional  most  o f  the  t ime –  whenever  

                                                             

78 T h e  s e v e r e  e f f e c t  i s  d u e  t o  l o s i n g  t r a c k  o f  s o m e  c r u c i a l  e l e m e n t  o f  t h e  s i t u a t i o n .  
H e r e  i s  a n o t h e r  p a r a l l e l  c a s e :  a  d o c t o r  m i s t a k e n l y  a d m i n i s t e r s  a  v e r y  p a i n f u l  c h e m o -
t h e r a p y  t h o u g h  h e  s h o u l d  h a v e  k n o w n  t h a t  t h e  p a t i e n t  d o e s  n o t  h a v e  c a n c e r .  T h e  a c t  
i s  c l e a r l y  c r u e l .   
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i t  i s  a  m e a n s  ( a s  i n  t h e  c a s e  o f  i n t e r r o g a t i o n a l  t o r t u r e ) . 79 Y e t  i t  i s  n o t  n e c e s -

s a r y  t h a t  i t  b e .  

 

§13  Third Cri ter ion:  Against  the interest  of  the vict im 

Having so  far  e laborated on two components  of  the  concept ,  t h e  i n v a s i o n  o f  

o n e ’ s  i n n e r  l i f e  a n d  m o r a l  r e s p o n s i b i l i t y ,  t h e  d e f i n i t i o n  i s  s t i l l  o v e r l y  c a p a -

c i o u s .  A  doctor  can  be  held  responsible  for  the  pain  dur ing an emergency  am-

putat ion in  the  f ie ld  wi thout  anaesthesia ,  yet  the  act  i s  not  necessar i ly  c ruel .  

Nei ther  i s  BDSM.  

 T o  e x c l u d e  s u c h  c a s e s ,  I  w a n t  t o  s u g g e s t  a  s e c o n d  c o n d i t i o n :  t h e  b e h a v -

i o u r  m u s t  b e  a g a i n s t  t h e  i n t e r e s t  o f  t h e  p e r s o n  w h o  i s  a f f e c t e d  i n  o r d e r  t o  b e  

c r u e l . 80 I  n e e d  t o  b e  m o r e  p r e c i s e  a t  t h i s  p o i n t .  S u p p o s e  t h a t  a  d o c t o r  d o e s  n o t  

t a k e  r e a s o n a b l e  s t e p s  t o  m i n i m i z e  t h e  p a i n  d u r i n g  a n  o p e r a t i o n  a n d  t h a t  s o m e  

o f  t h e  e x t r e m e  p a i n  i s  i n  f a c t  a v o i d a b l e . 81 T h i s  a c t  d o e s  n o t  q u a l i f y  a s  c ruel  on  

the  bas is  o f  the  c r i ter ion just  suggested,  g iven that  the  behaviour  (a l l  t h i n g s  

c o n s i d e r e d )  i s  s t i l l  i n  t h e  i n t e r e s t  o f  t h e  p e r s o n .  So  what  must  be  the  c a s e  f o r  

a n  a c t  t o  b e  c r u e l  i s  t h a t  a t  l e a s t  p a r t  o f  t h e  m e n t a l  i m p a i r m e n t  i s  against  the  

                                                             

79 S e e  M a r c e l  H e n a f f ’ s  ( 2 0 1 5 :  1 3 . )  s t u d y  o f  t h e  c o n c e p t  o f  c r u e l t y  f o r  a n  i n f o r m a t i v e  
a c c o u n t  o f  d i f f e r e n t  i n t e n t i o n s  t h a t  b r i n g  f o r t h  c r u e l  a c t s .   
80 A  s i m i l a r  p o i n t  i s  e n  p a s s a n t  m e n t i o n e d  b y  T a y l o r  ( 2 0 0 9 :  2 3 ) .  I n  h e r  a r g u m e n t  f o r  
s u f f e r i n g  a s  a  n e c e s s a r y  c o n d i t i o n  o f  c r u e l t y ,  s h e  a r g u e s  t h a t  c r u e l t y  i n v o l v e s  a v e r s i o n :  
“ A  v i c t i m  m u s t  e x p e r i e n c e  h a r m  a s  u n p l e a s a n t . ”  T h e  p r o b l e m  w i t h  t h i s  v i e w  i s  t h a t  a  
m e d i c a l  o p e r a t i o n  t h a t  i s  u n p l e a s a n t  a n d  y e t  i n  h e r  i n t e r e s t  w o u l d  b e  c o u n t e d  a s  c r u e l .  
81 T h a n k s  t o  S i m o n  C a n e y  f o r  r a i s i n g  t h i s  p o i n t .   
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interest  o f  the  person af fected.  V ice  versa ,  i t  i s  not  c ruel  i f  a l l  o f  i t  i s  i n  t h e  i n -

t e r e s t  o f  t h e  p e r s o n .   

 T h e  b e s t  w a y  t o  d e t e r m i n e  t h e  i n t e r e s t s  o f  t h e  v i c t i m  i s  t o  e x a m i n e  i f  

consent  has  been given.  But  ac tual  consent  i s  not  suf f i c ient ;  i t  i s  required that  

i t  i s  g iven under  par t i cular  c i rcumstances  that  Kramer  summarizes  succ inct ly :  

ac tual  consent  counts  i f  and only  i f  “ the  voluntar iness  of  the  agreement  i s  not  

v i t ia ted by  fac tors  such as  coerc ion or  decept ion or  ignorance  or  immatur i ty  or  

i n t o x i c a t i o n  o r  s e n i l i t y  o r  m e n t a l  r e t a r d a t i o n . ” 82 A n d  a  s e c o n d  b e s t  o p t i o n  t o  

determine the  interests  o f  the  v ic t im,  in  s i tuat ions  in  which  the  person cannot  

s p e a k  f o r  h e r s e l f ,  b e  i t  b e c a u s e  o f  m a n i p u l a t i o n  o r  u n c o n s c i o u s n e s s  or  intoxi -

c a t i o n ,  i s  t o  e x a m i n e  w h e t h e r  c o n s e n t  w o u l d  h a v e  b e e n  g i v e n  h a d  s h e  n o t  

b e e n  u n c o n s c i o u s  o r  i n t o x i c a t e d ,  e t c .   

 

§ 1 4   F o u r t h  C r i t e r i o n :  N o t  f o r  t h e  p r e v e n t i o n  o f  a  f a t a l  t h r e a t  

A s  I  m e n t i o n  i n  § 4 ,  H a l l i e  t h i n k s  t h a t  c r u e l t y  i n v o l v e s  “ a  p o w e r - r e l a t i o n s h i p  

b e t w e e n  t w o  p a r t i e s  ( w h e r e  w e  t a k e  p o w e r  t o  m e a n  t h e  s p e e d y  o v e r c o m i n g  

o f  r e s i s t a n c e ,  i n  a n a l o g y  w i t h  i t s  d e f i n i t i o n  i n  p h y s i c s ) ;  o n e  p a r t y  i s  a c t i v e ,  

c o m p a r a t i v e l y  p o w e r f u l ,  a n d  t h e  o t h e r  i s  p a s s i v e ,  c o m p a r a t i v e l y  p o w e r l e s s . ” 83 

S u c h  a n  i n e q u a l i t y - o f - p o w e r - c o n d i t i o n  i s  a l s o  b u i l t  i n t o  b o t h  o f  S h k l a r ’ s  d e f i -

n i t i o n s  o f  t h e  c o n c e p t .  I n  t h e  L i b e r a l i s m  o f  F e a r  s h e  s t a t e s  f o r  e x a m p l e  t h a t  

                                                             

82 K r a m e r  ( 2 0 1 4 :  1 1 2 ) .  
83 H a l l i e  ( 1 9 8 2 :  3 4 ) .  
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c r u e l t y  i s  t h e  i n f l i c t i o n  o f  “ p a i n  u p o n  a  w e a k e r  p e r s o n  o r  g r o u p  b y  s t r o n g e r  

o n e s  i n  o r d e r  t o  a c h i e v e  s o m e  e n d  [ … ] . ” 84  

 T o  m o t i v a t e  h i s  p o s i t i o n ,  H a l l i e  a r g u e s  t h a t  “ t h e  m a i n  d i f f e r e n c e  b e t -

w e e n  combat  and cruel ty  i s  that  combatants  are  re lat ively  equal  in  power ,  but  

people  involved in  c ruel ty  are  not .  An armed soldier ’s  se iz ing a  chi ld  f rom i ts  

m o t h e r ’ s  a r m s  a n d  s m a s h i n g  t h e  c h i l d  a g a i n s t  a  b r i c k  w a l l  i s  a n  i n s t a n c e  o f  

c r u e l t y ,  n o t  o f  c o m b a t ,  m a i n l y  b e c a u s e  o f  t h e  i m m e n s e  d i f f e r e n c e  i n  p o w e r . ” 85 

Hal l ie ’s  argument  i n  s u p p o r t  o f  t h e  i n e q u a l i t y - o f - p o w e r - c o n d i t i o n  i s  t h u s  that  

i t  a l l o w s  t o  d i s t i n g u i s h  b e t w e e n  c o m b a t  a n d  c r u e l  a c t s .   

 T o  e x a m i n e  H a l l i e ’ s  p o s i t i o n ,  i t  i s  h e l p f u l  t o  d i s t i n g u i s h  b e t w e e n  t h e  

p r o b l e m  h e  d i s c e r n s  a n d  t h e  s o l u t i o n  h e  o f f e r s .  A c c o r d i n g  t o  h i m ,  t h e  p r o b l e m  

i s  t h a t  w e  n e e d  t o  d i s t i n g u i s h  b e t w e e n  c r u e l  a c t s  a n d  c o m b a t .  B u t  t h i s  i s  m i s -

l e a d i n g  b e c a u s e  c o m b a t  b e t w e e n  t w o  s o l d i e r s  i n  a  w a r  m a y  w e l l  b e  c r u e l ,  f o r  

i n s t a n c e  w h e n  i t  i n v o l v e s  m u t i l a t i o n .  I  t h i n k  t h e  p r o b l e m  i s  s o m e t h i n g  e l s e :  

A  s o l d i e r  m i g h t  k i l l  o r  h u r t  h e r  e n e m y  i n  c o m b a t  w i t h o u t  t h e  a c t  b e i n g  c r u e l .  

T h e  c h a l l e n g e  i s  t h u s  t o  f i n d  a  c r i t e r i o n  t o  d i s t i n g u i s h  b e t w e e n  c r u e l  c o m b a t  

a n d  n o n - c r u e l  c o m b a t .  

 I  n o w  t u r n  t o  t h e  s o l u t i o n  h e  o f f e r s  a n d  a s k  w h e t h e r  t h e  i n e q u a l i t y - o f -

p o w e r - c o n d i t i o n  i s  a  p l a u s i b l e  c r i t e r i o n .  T o  s e e  t h i s ,  s u p p o s e  a  r o b b e r  b r e a k s  

i n t o  a  j e w e l r y  s t o r e  w i t h  t h e  i n t e n t i o n  t o  t o r t u r e  t h e  o w n e r  a n d  t o  e x t r a c t  t h e  

                                                             

84 S h k l a r  ( 1 9 8 9 :  2 9 ) ,  e m p h a s i s  m i n e .   
85 Hal l ie  (2001:  362) .  
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combinat ion of  the  safe  f rom her .  He wants  to  employ  a  pain- inducing device,  

but  the  owner  i s  on  guard:  she  f ights  back  for  many hours  and defends  hersel f  

v i g o r o u s l y ,  t h o u g h  i n  t h e  e n d  s h e  f a l l s  v i c t i m  t o  t h e  r o b b e r .  T h i s  e x a m p l e  r e -

f u t e s  H a l l i e ’ s  c r i t e r i o n ,  f o r  t h e  t o r t u r e  c a n  b e  s e e n  a s  c r u e l  a l b e i t  a  q u i c k  

o v e r c o m i n g  o f  r e s i s t a n c e  d i d  n o t  p r e c e d e .  

 H e n c e ,  t h e  p r o b l e m  h o w  t o  d i s t i n g u i s h  b e t w e e n  n o n - c r u e l  a n d  c r u e l  

combat  remains.  At  th is  point  i t  i s  inst ruct ive  to  turn  to  the  debate  on whether  

h e l p l e s s n e s s  a t  t h e  s i d e  o f  t h e  v i c t i m  i s  a  n e c e s s a r y  c o n d i t i o n  f o r  t o r t u r e .  A s  

K a m m  n o t e s ,  t w o  t e r m s  a r e  o f t e n  c o n f u s e d  i n  t h e  l i t e r a t u r e :  h e l p l e s s n e s s  a n d  

u n t h r e a t e n i n g n e s s . 86 L i k e w i s e ,  I  t h i n k  t h a t  H a l l i e  c o n f u s e s  i n e q u a l i t y - o f - p o w e r  

w i t h  u n t h r e a t e n i n g n e s s .  T h e  p o i n t  i s  n o t  t h a t  t h e  o t h e r  p e r s o n  m u s t  b e  w e a k  

in  whatever  sense,  but  ra ther  that  he  does  not  pose  a  fa ta l  threat  to  one’s  own 

l i fe  or  the  l i fe  o f  others .  V ice  versa ,  i f  a  person does  pose  such a  threat ,  the  a c -

t i o n  n e c e s s a r y  t o  e l i m i n a t e  t h e  t h r e a t  i s  n o t  s e e n  a s  c r u e l .  

 W h a t  I  m e a n  b y  n e c e s s a r y  i n  t h i s  c o n t e x t  i s  t h a t  t h e  f o r c e  m u s t  n o t  g o  

beyond ful f i l l ing  the  purpose  of  e l iminat ing the  threat .  Where  i t  goes  beyond 

that  purpose,  the  act  can  be  c ruel  despi te  the  fac t  that  prevents  a  threat .  Think  

f o r  e x a m p l e  o f  a  s o l d i e r  w h o  f r e n e t i c a l l y  s t a b s  h i s  o p p o n e n t  i n  s e l f - d e f e n s e  

b u t  a l s o  f o r  t h e  e x h i l a r a t i o n  o f  l i s t e n i n g  t o  h i s  a n g u i s h e d  c r i e s .   

                                                             

86 K a m m  ( 2 0 1 1 ) .  
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 T h i s  v i e w  h a s  t h e  a d v a n t a g e  t h a t  i t  f i t s  i n t u i t i o n s  a b o u t  v a r i o u s  c a s e s ,  

f o r  e x a m p l e  t h e  i n t u i t i o n  t h a t  s e v e r e  v i o l e n c e  i s  n o t  c r u e l  i f  a s  a n  u l t i m a  r a t i o  

i t  p r o t e c t s  o n e ’ s  o w n  l i f e  i n  a  w a r  s i t u a t i o n  o r  i t  s a f e g u a r d s  t h e  l i f e  o f  o t h e r s  

dur ing a  pol ice  ra id.  The  updated def ini t ion  of  the  c r i ter ion thus  helps  dis t in -

g u i s h  c r u e l  a n d  n o n - c r u e l  c o m b a t .  

 

C o n c l u s i o n  

Taking everything into  account ,  the  analys is  leads  me to  the  fo l lowing def ini -

t ion  of  c ruel ty  as  a  th ick  concept  wi th  s t rong evaluat ive  content :  an  act  i s  c ruel  

i f  a n d  o n l y  i f   

( 1 )  X exerts  a  drast ic  force on another  person ( i .e.  substantial ly  obs t r u c t s  

t h e  c a p a c i t y  t o  f o r m  m e n t a l  c o n t e n t ) ,  

( 2 )  t h i s  g o e s  a g a i n s t  t h e  i n t e r e s t  o f  t h e  o t h e r  p e r s o n ,  

( 3 )  m o r a l  r e s p o n s i b i l i t y  c a n  b e  a t t r i b u t e d  t o  X  a n d  

(4)  the  act  i s  not  necessary  to  prevent  a  fa ta l  threat .  

I n  c a s e s  w h e r e  t h e  o t h e r  p e r s o n  i s  u n c o n s c i o u s ,  i g n o r a n t ,  i m m a t u r e ,  i n t o x i -

c a t e d  o r  d e c e i v e d ,  w e  n e e d  t o  a s k  w h e t h e r  ( 1 )  a n d  ( 2 )  w o u l d  h a v e  b e e n  t r u e  

h a d  t h a t  n o t  b e e n  t h e  c a s e .    
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C h a p t e r  2  

T h e  C r u e l t y  P r i n c i p l e :  m a i n  f e a t u r e s  

 

I n t r o d u c t i o n  

A c c o r d i n g  t o  S h k l a r ,  l i b e r a l i s m  r e q u i r e s  t h a t  a v o i d i n g  c r u e l t y  b e  a  “ n o r m  o f  

p o l i t i c a l  p r a c t i c e s  a n d  p r e s c r i p t i o n s . ” 1 C a l l  t h i s  t h e  C r u e l t y  P r i n c i p l e .  I n  t h i s  

c h a p t e r  I  e x p l o r e  w h a t  t h e  i d e a l  e n t a i l s .  

 O v e r a l l ,  I  w i l l  b r i n g  o u t  f o u r  f e a t u r e s .  T h e  f i r s t  t w o  c o m p o n e n t s  I  h i g h -

l i g h t  a r e  d i s t i n g u i s h i n g  f e a t u r e s  o f  t h i s  i d e a l :  T h e  C r u e l t y  P r i n c i p l e  ( a )  a i m s  

at  avoiding cer ta in  emotional  s tates  and (b)  eschews more  comprehensive  and 

l o f t i e r  g o a l s .  H i g h l i g h t i n g  t h e s e  t w o  f e a t u r e s  s e r v e s  t h e  f o l l o w i n g  p u r p o s e :  

O n e  m i g h t  b e  w o r r i e d  t h a t  t h e  d y s t o p i a n  l i b e r a l i s m  w i t h  t h e  C r u e l t y  P r i n c i p l e  

a t  i t s  h e a r t  i s  n o t  d i f f e r e n t  f r o m  o t h e r  t h e o r i e s  o f  l i b e r a l i s m ,  g i v e n  t h a t  o t h e r  

t h e o r i e s  s t i p u l a t e  t h e  a b s e n c e  o f  c r u e l t y  o n  s o m e  u n d e r s t a n d i n g  o f  t h e  t e r m .  

T h i s  w o u l d  b e  a  p r o b l e m  b e c a u s e  t o  b e  i n t e r e s t i n g  t h e  p r i n c i p l e  n e e d s  t o  b e  

s o m e w h a t  d i s t i n c t  a n d  c a n n o t  s i m p l y  r e i t e r a t e  o t h e r  p r i n c i p l e s  u n d e r  a  d i f f e -

r e n t  b a n n e r .  I  w a n t  t o  a l l a y  t h i s  s u s p i c i o n  b y  i n d i c a t i n g  t h e s e  t w o  f e a t u r e s  i n  

§ 1 5 - § 1 7 .   

                                                             

1 S h k l a r  ( 1 9 8 9 :  3 0 ) .  
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T h e  t h i r d  f e a t u r e  I  i n d i c a t e  i s  t h a t  t h e  C r u e l t y  P r i n c i p l e  d e l i n e a t e s  a  

r e l a t i o n a l  i d e a l  a n d  a n  a d m i n i s t r a t i v e  i d e a l  a s  o p p o s e d  t o  a n  a d m i n i s t r a t i v e  

o n e  o n l y ,  t o  u s e  a  p a i r  o f  c o n c e p t s  S c h e f f l e r  h a s  i n t r o d u c e d . 2 T h e  p o i n t  i s  t h a t  

the  pr inc iple  does  not  only  guide how the  sovereign t reats  i t s  c i t i zens  but  a lso  

h o w  i n d i v i d u a l s  s h o u l d  t r e a t  e a c h  o t h e r :  I t  c h a r a c t e r i s e s  t h e  s t r u c t u r e  o f  t h e  

re lat ionship  between people  (§18-§21) .  This  observat ion wi l l  have  far - reaching 

i m p l i c a t i o n s ,  a s  I  a m  g o i n g  t o  s h o w  i n  t h e  l a t e r  p a r t s  o f  t h i s  d i s s e r t a t i o n ,  e s -

p e c i a l l y  f o r  t h e  q u e s t i o n  w h a t  d e m a n d s  t h e  p r i n c i p l e  p l a c e s  o n  i n d i v i d u a l s  

( w h i c h  I  a d d r e s s  i n  C h a p t e r  7 ) .  

T h e s e  t h r e e  f e a t u r e s  d e s c r i b e  w h a t  t h e  C r u e l t y  P r i n c i p l e  c a l l s  f o r .  T h e  

f o u r t h  a n d  f i n a l  o n e  I  w i l l  b r i n g  o u t  i s  a  c o n c e p t u a l  p o i n t  o n  w h e t h e r  i t  i s  a  

p r i n c i p l e  o f  j u s t i c e  ( § 2 2 - § 2 3 ) .  T h i s  q u e s t i o n  i s  r e l e v a n t  b e c a u s e  i t  h a s  c o n -

s e q u e n c e s  f o r  t h e  a r g u m e n t  t o  f o l l o w  i n  t h e  n e x t  c h a p t e r  a n d  i n  p a r t i c u l a r  o n  

how the  Pr ior i ty  C la im is  to  be  phrased.  Moreover ,  I  wi l l  a rgue in  Chapter  6  that  

the  pr inc iple  appl ies  to  the  informal  s t ructure  and i f  the  Cruel ty  Pr inc iple  i s  in  

f a c t  a  p r i n c i p l e  o f  j u s t i c e ,  t h i s  w i l l  f o r c e  m e  t o  c o n s i d e r  a  s t r i n g  o f  c o u n t e r -

a r g u m e n t s  i n  o r d e r  t o  d e f e n d  t h i s  p r o p o s i t i o n .   

 

 

                                                             

2 S c h e f f l e r  ( 2 0 0 3 / a ) .  
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§ 1 5  S i m i l a r  p r i n c i p l e s  

As  Shklar  puts  i t ,  l ibera l ism requires  that  prohibi t ing the  evi l  o f  c ruel ty  be  the  

“ b a s i c  n o r m  o f  p o l i t i c a l  p r a c t i c e s  a n d  p r e s c r i p t i o n s . ” 3 I n  t h e  f o l l o w i n g  t h r e e  

s e c t i o n s ,  I  w i l l  b r i n g  o u t  t w o  f e a t u r e s  t h a t  d i s t i n g u i s h  h e r  v i e w  f r o m  s i m i l a r  

o n e s  o n  t h e  f u n d a m e n t a l  e n d s  o f  p o l i t i c s .  I n  t h i s  s e c t i o n  n o w ,  I  p r e s e n t  t h e  

d i f f e r e n t  v i e w s .  I  l i m i t  t h e  f o c u s  t o  t h e o r i e s  t h a t  a c c o r d i n g  t o  S h k l a r  c o n t r a s t  

w i t h  h e r  l i b e r a l i s m  o f  f e a r ,  b u t  a l s o  t o  t h e o r i e s  t h a t  R a i n e r  F o r s t  i d e n t i f i e s  a s  

s i m i l a r  t o  S h k l a r ’ s  l i b e r a l i s m ,  p l a c i n g  h e r  i n  o n e  c a m p  w i t h  H a n n a h  A r e n d t ,  

I s a i a h  B e r l i n  a n d  T h e o d o r  A d o r n o . 4  

L e t  m e  b e g i n  w i t h  t h e o r i e s  t h a t  a c c o r d i n g  t o  S h k l a r  c o n t r a s t  w i t h  h e r  

l i b e r a l i s m  o f  f e a r :  t h e  l i b e r a l i s m  o f  n a t u r a l  r i g h t s  a n d  t h e  l i b e r a l i s m  o f  p e r -

sonal  development . 5 The  l ibera l ism of  natural  r ights  has  i ts  spokesman in  John 

Locke  and i t  looks  to  “ the  constant  fu l f i lment  of  an  ideal  pre-establ ished order ,  

b e  i t  n a t u r e ' s  o r  G o d ' s ,  w h o s e  p r i n c i p l e s  h a v e  t o  b e  r e a l i s e d  i n  t h e  l i v e s  o f  

i n d i v i d u a l  c i t i z e n s  [ … ] . ” 6 A c c o r d i n g l y ,  “ i f  t h e  a g e n c i e s  o f  g o v e r n m e n t  h a v e  a  

s i n g l e  p r i m a r y  f u n c t i o n ,  i t  i s  t o  s e e  t o  i t  t h a t  t h e  r i g h t s  o f  i n d i v i d u a l s  b e  r e a -

                                                             

3 S h k l a r  ( 1 9 8 9 :  3 0 ) .   
4 F o r s t  ( 2 0 0 7 ) .   
5 T h i s  c o n t r a s t  h a s  p r o v e d  i n f l u e n t i a l .  B o t h  D u n n  ( 1 9 9 6 )  a n d  B e n h a b i b  ( 1 9 9 6 )  f o l l o w  
S h k l a r  i n  t h i s  e x e r c i s e  t o  p i n p o i n t  t h e  d i s t i n c t  e l e m e n t  o f  S h k l a r ’ s  l i b e r a l i s m .  	
6 S h k l a r  ( 1 9 8 9 :  2 6 ) .  
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l i sed,  because  our  integr i ty  as  God's  or  nature's  c reat ions  requires  i t . ” 7 Robert  

Nozick ’s  pol i t i ca l  theory  i s  perhaps  the  most  inf luent ia l  contemporary  i terat ion  

o f  s u c h  a  l i b e r a l i s m . 8  

T h e  l i b e r a l i s m  o f  p e r s o n a l  d e v e l o p m e n t ,  a s  a d v a n c e d  b y  M i l l ,  d o e s  n o t  

s e e  t h e  s e c u r i n g  o f  r i g h t s  a s  t h e  p r i m a r y  p o l i t i c a l  g o a l ,  b u t  r a t h e r  t h e  f l o u r i -

s h i n g  o f  i n d i v i d u a l  f r e e d o m ,  t h a t  p e o p l e  c a n  m a k e  t h e  b e s t  o f  t h e i r  p o t e n t i -

a l i t i e s .  T h i s  i s  s e e n  a s  e s s e n t i a l  f o r  t h e  d e v e l o p m e n t  o f  b o t h  k n o w l e d g e  a n d  

moral i ty .  On Mi l l ’ s  v iew,  “moral i ty  i s  impossible  unless  we have  an opportuni ty  

to  c h o o s e  o u r  c o u r s e s  o f  a c t i o n .  N o r  c a n  w e  b e n e f i t  f r o m  e d u c a t i o n  u n l e s s  o u r  

minds  are  f ree  to  accept  and re ject  what  we are  to ld  and to  read and hear  the  

g r e a t e s t  v a r i e t y  o f  o p p o s i n g  o p i n i o n s . ” 9 

S h k l a r  c o m p a r e s  t h e  l i b e r a l i s m  o f  f e a r  w i t h  t h e s e  t w o  t r a d i t i o n s ,  b u t  i t  

seems worthwhi le  to  a t  least  ment ion a  th i rd  var iant ,  namely  the  l ibera l ism of  

autonomy.  What  character ises  th is  t radi t ion  is  the  Kant ian  ideal  o f  a  f ree  person 

a s  o n e  w h o s e  a c t i o n s  a r e  i n  s o m e  s e n s e  h e r  o w n .  R a w l s ’  t h e o r y  o f  j u s t i c e ,  w i t h  

the  ideal  o f  indiv iduals  who pursue thei r  own concept ions  of  the  good,  can be  

s e e n  a s  a n  e x e m p l a r y  c o n t e m p o r a r y  v e r s i o n  o f  t h i s  l i b e r a l i s m . 10  

A l l  t h r e e  o f  t h e  a b o v e  t h e o r i e s ,  a n d  t h i s  i s  t h e  c r u c i a l  p o i n t ,  c o n d e m n   

                                                             

7 i b i d .  
8 N o z i c k  ( 1 9 7 4 ) .  	
9 S h k l a r  ( 1 9 8 9 :  2 7 ) .  
10 S e e  e s p e c i a l l y  R a w l s ’ s  K a n t i a n  C o n s t r u c t i v i s m  i n  m o r a l  t h e o r y  ( 1 9 8 0 ) .  	
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c r u e l t y  o n  s o m e  u n d e r s t a n d i n g  o f  t h e  t e r m  –  j u s t  a s  t h e  l i b e r a l i s m  o f  f e a r  d o e s .  

T o  t h i s  e n d ,  L o c k e  f o r  e x a m p l e  d e f e n d s  t h e  n a t u r a l  r i g h t  t o  l i f e ,  M i l l  t h e  h a r m  

pr inc iple  and Rawls  (among other  bas ic  l iber t ies )  the  r ight  to  bodi ly  integr i ty . 11 

W h a t  t h e  t h r e e  t r a d i t i o n s  s h a r e  i s  t h e  a b s e n c e  o f  c r u e l t y  ( a g a i n ,  o n  s o m e  u n -

d e r s t a n d i n g  o f  t h e  t e r m ) ,  a s  a n  i n t e g r a l  e l e m e n t  o f  a n  i d e a l  w o r l d .  T h i s  i s  t h e  

c ruc ia l  point  s ince  i t  asser ts  pressure  on the  l ibera l ism of  fear  to  show how the  

C r u e l t y  P r i n c i p l e  i s  d i s t i n c t .  

S h k l a r  j u x t a p o s e s  h e r  t h e o r y  w i t h  w h a t  s h e  r e g a r d s  a s  o t h e r  v a r i a n t s  o f  

l ibera l ism,  but  she  does  not  compare  her  v iew with  theor ies  that  are  c loser  to  

h e r s  i n  t h e  f o l l o w i n g  s e n s e :  t h e y  a l s o  s e e  t h e  a v o i d a n c e  o f  t h e  w o r s t  a s  t h e  

most  important  goal  o f  pol i t i cs .  In  h is  text  te l l ingly  ent i t led  The  Republ icanism 

o f  F e a r ,  F o r s t  f o r  i n s t a n c e  e m p h a s i z e s  t h a t  A r e n d t ’ s  t h i n k i n g  i s  “ i n  a l l  o f  i t s  

f a c e t s  i s  d i r e c t e d  t o  t h e  a v o i d a n c e  o f  t h e  S u m m u m  m a l u m . ” 12 E s p e c i a l l y  i n  T h e  

Human Condi t ion  one  of  Arendt ’s  main  a ims is  to  design a  bulwark  against  the  

                                                             

11 S e e  e s p e c i a l l y  2 n d  T r e a t i s e  i n  L o c k e  ( 1 9 8 8 ) ;  R a w l s  ( 1 9 7 1 )  a n d  O n  L i b e r t y  i n  M i l l  ( 1 9 9 1 ) .    
12 F o r s t  ( 2 0 0 7 :  2 3 9 ) ,  m y  o w n  t ranslat ion.  Forst  regards  The  O r ig ins  o f  Tota l i tar ianism ,  in  
p a r t i c u l a r  P a r t  T h r e e  e n t i t l e d  T o t a l i t a r i a n i s m ,  a s  t h e  k e y  f o r  t h e  i n t e r p r e t a t i o n  o f  h e r  
w o r k .  H e  a r g u e s  c o n v i n c i n g l y  t h a t  t h e  b u l k  o f  h e r  n o r m a t i v e  t h e o r y  s h o u l d  b e  r e a d  a s  a  
v i s i o n  t o  a v o i d  v a r i o u s  e l e m e n t s  o f  t o t a l i t a r i a n i s m  s h e  i d e n t i f i e s  i n  t h i s  p a r t  o f  t h e  b o o k .   
H o n n e t h  ( 2 0 1 3 :  1 4 )  a l s o  c o m p a r e s  A r e n d t  a n d  S h k l a r  i n  h i s  r e c e n t  p r e f a c e  t o  t h e  G e r m a n  
t r a n s l a t i o n  o f  t h e  L i b e r a l i s m  o f  F e a r ,  b u t  u n l i k e  F o r s t  h e  c l a i m s  t h a t  o n  a  s u b s t a n t i a l  
l e v e l  S h k l a r  a n d  A r e n d t  d e f e n d  a  l i b e r a l i s m  “ t h a t  c o u l d  n o t  b e  m o r e  d i f f e r e n t ”  ( my  o w n  
t r a n s l a t i o n ) .  I t  s e e m s  t o  m e  that  Honneth  over looks  that  Arendt ’s  norm ative  ideal  o f  a  
publ ic  sphere  is ,  a t  least  in  part ,  geared to  the  m ore  fundam ental  ideal  that  Arendt  (1963:  
233)  puts  as  fo l lows:  “H u m a n l y  s p e a k i n g ,  n o  m o r e  i s  r e q u i r e d ,  a n d  n o  m o r e  c a n  r e a -
s o n a b l y  b e  a s k e d ,  f o r  t h i s  p l a n e t  t o  r e m a i n  a  p l a c e  f i t  f o r  h u m a n  h a b i t a t i o n . “   
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worst ,  the  re lapse  into  soc ia l  ter ror ,  and to  th is  end she ins is ts  for  example  on 

the  v i ta l  importance  of  what  she  ca l ls  ac t ion  and on the  preservat ion of  a  publ ic  

s p a c e  t h a t  a l l o w s  f o r  a c t i o n .  

F u r t h e r m o r e ,  F o r s t  m a i n t a i n s  t h a t  A r e n d t ’ s  a n d  S h k l a r ’ s  v i e w s  o n  t h e  

fundamental  ends  of  pol i t i cs  are  c lose  to  those  of  Ber l in  and Adorno.  He does  

not  e laborate  on this  observat ion, 13 but  i t  i s  worth  regis ter ing the  pr inc iples  he  

m i g h t  h a v e  i n  m i n d .  B e r l i n ,  w h o  h a d  l i v e d  t h r o u g h  a l m o s t  t h e  e n t i r e  c e n t u r y  

w h e n  h e  w r o t e  h i s  M e s s a g e  t o  t h e  2 1 s t  C e n t u r y ,  t h u s  s t a t e s  t h a t  “ t h e  m o s t  i m -

p o r t a n t  l e s s o n  t o  f u t u r e  g e n e r a t i o n s  i s  t h a t  t h e  w o r s t  o f  a l l  t i m e s ,  w h e n  t h e  

t y r a n t s  o f  t h e  t w e n t i e t h  c e n t u r y  t r a m p l e d  o n  t h e  l i f e  [ … ]  o f  m i l l i o n s ,  i s  n e v e r  

to  happen again.” 14 And Adorno,  not  least  in  h is  Negat ive  Dia lec t i cs ,  wr i tes  that  

t h e  b a r b a r i s m  o f  t h e  N a z i s  i m p o s e s  a  “ n e w  c a t e g o r i c a l  i m p e r a t i v e ”  o n  i n d i v i -

d u a l s  t o  a r r a n g e  t h e i r  t h o u g h t  a n d  a c t i o n  t h a t  “ A u s c h w i t z  w o u l d  n o t  r e p e a t  

i t s e l f ,  [ t h a t ]  n o t h i n g  s i m i l a r  w o u l d  h a p p e n . ” 15  

  T his  br ie f  overv iew of  theor ies  reveals  that  there  is  a  group of  pr inc iples  

t hat  are  s imi lar  to  the  Cruel ty  Pr inc iple  in  the  sense  that  the  absence  of  c ruel  

a c t s  ( o n  s o m e  u n d e r s t a n d i n g  o f  t h e  t e r m )  i s  s e e n  a s  a n  i n t e g r a l  e l e m e n t  o f  a n  

                                                             

13 H e  w r i t e s  ( 2 0 0 7 :  2 3 0 )  t h a t  h e  c a n n o t  e l a b o r a t e  o n  t h i s ,  p r e s u m a b l y  b e c a u s e  o f  m o r e  
p r e s s i n g  o b j e c t i v e s  h e  p u r s u e s  i n  h i s  p a p e r .   
14 B e r l i n  ( 2 0 1 4 ) .   
15 A d o r n o  ( 1 9 7 3 :  3 6 5 ) .  
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i d e a l  w o r l d .  T h e  o b j e c t i v e  i n  t h e  n e x t  t w o  s e c t i o n s  i s  t o  d e m o n s t r a t e  t h a t  t h e  

p r i n c i p l e  i s  d i s t i n c t  n o n e t h e l e s s .   

 

§ 1 6  F i r s t  d i s t i n g u i s h i n g  f e a t u r e :  T h e  r e l e v a n c e  o f  e m o t i o n s  

T h e  f i r s t  d i s t i n c t  f e a t u r e  o f  t h e  p r i n c i p l e  c a n  b e  b r o u g h t  o u t  w i t h  r e c o u r s e  t o  

the  concept ion of  c ruel  ac ts  I  presented in  Chapter  1 ,  in  par t i cular  wi th  recourse  

t o  t h e  p o i n t  t h a t  p u t t i n g  p e o p l e  i n  p a r t i c u l a r  e m o t i o n a l  s t a t e  c a n  b e  j u s t  a s  

c r u e l  a s  t h e  e x e r t i o n  o f  p h y s i c a l  f o r c e  ( s e e  § 1 0 ) .  I n  l i n e  w i t h  t h i s  u n d e r s t a n -

ding,  the  pr inc iple  s t ipulates  the  avoidance  of  a  cer ta in  set  o f  emotional  s tates ,  

e . g .  t h e  a b s e n c e  o f  w i l f u l l y  i n f l i c t e d  e x t r e m e  g r i e f  a n d  s h a m e ,  a n d  o f  c o u r s e :  

f e a r . 16 T o  q u o t e  K a t r i n a  F o r r e s t e r :  t h e  C r u e l t y  P r i n c i p l e  e x t e n d s  “ t h e  s c o p e  o f  

p o l i t i c s .  F o r  S h k l a r ,  f e e l i n g s  w e r e  n o t  i n s i g n i f i c a n t  i n  t h e  f a c e  o f  i d e a l s  a n d  

p r i n c i p l e s . ” 17  

Th is  ideal  sets  the  Cruel ty  Pr inc iple  apart  f rom the  pr inc iple  that  Lockean 

n a t u r a l  r i g h t s  b e  s e c u r e d .  H e r e  a r e  t w o  e x a m p l e s :  F i r s t ,  W a l z e r  w r i t e s  t h a t  t h e  

l i b e r t a r i a n  v e r s i o n  o f  l i b e r a l  p o l i t i c s  w i t h  i t s  f o c u s  o n  “ i n d i v i d u a l  a u t o n o m y ,  

u n l i m i t e d  i n  i t s  s c o p e ,  g i v e s  r i s e  t o  a  p a t t e r n  o f  d o m i n a t i o n :  t h e  s t r o n g  o v e r  

                                                             

16 I t  t h u s  s e e m s  s e n s i b l e  t o  c a l l  h e r  t h e o r y  t h e  l i b e r a l i s m  o f  f e a r ,  g i v e n  t h a t  i t  i s  p a r -
t i c u l a r l y  t h e  a v o i d a n c e  o f  f e a r  t h a t  d i s t i n g u i s h e s  h e r  t h e o r y  f r o m  b o t h  t h e  l i b e r a l i s m  o f  
p e r s o n a l  d e v e l o p m e n t  a n d  o f  n a t u r a l  r i g h t s .  I t  s h o u l d  b e  n o t e d  t h a t  S h k l a r  h e r s e l f  d o e s  
n o t  s p e c i f y  t h e  a b s e n c e  o f  o t h e r  e m o t i o n s  a s  p a r t  o f  h e r  i d e a l ,  b u t  t h i s  f o l l o w s  f r o m  t h e  
u n d e r s t a n d i n g  o f  c r u e l t y  e x p o u n d e d  i n  C h a p t e r  1 .   
17 F o r r e s t e r  ( 2 0 1 2 :  6 ) .    
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t h e  w e a k ,  t h e  r i c h  o v e r  t h e  p o o r . ” 18 A n d  s e c o n d ,  a s  M a r x  f a m o u s l y  a r g u e s ,  l a -

b o u r  i n  i t s  v a r i o u s  g u i s e s  c a n  a l i e n a t e  i n d i v i d u a l s . 19 T h e  p r i n c i p l e  t h a t  n a t u r a l  

r i g h t s  b e  s e c u r e d  t y p i c a l l y  r e m a i n s  s i l e n t  o n  t h e s e  i s s u e s  s i n c e  t h e y  d o  n o t  

v io late  natural  r ights  such as  the  r ight  to  l i fe  and the  r ight  to  property .  In  con-

t r a s t ,  t h e  C r u e l t y  P r i n c i p l e  g i v e s  r e a s o n  t o  c o n f r o n t  d o m i n a t i o n  w h e r e  i t  p r o -

duces  severe  ex is tent ia l  fear  for  example,  and a l ienat ion that ,  as  Scarry  puts  i t ,  

b e g i n s  t o  b e  i d e n t i c a l  w i t h  p h y s i c a l  p a i n  ( s e e  § 1 0 ) .  

C a l l i n g  f o r  a  c e r t a i n  s e t  o f  e m o t i o n a l  s t a t e s  a l s o  s e t s  t h e  C r u e l t y  P r i n -

c i p l e  a p a r t  f r o m  l i b e r t y  p r i n c i p l e s  ( a s  t h e  k e y  c o m p o n e n t  o f  t h e  l i b e r a l i s m  o f  

a u t o n o m y )  a s  w e l l  a s  f r o m  M i l l ’ s  h a r m  p r i n c i p l e .  T o  s e e  t h i s ,  s u p p o s e  t h a t  a  

car toon in  a  local  magazine  has  a  deeply  agoniz ing ef fect  on  the  members  of  a  

re l ig ious  group.  Now,  Rawls ’  l iber ty  pr inc iple  s t ipulates  that  a  great  weight  i s  

p u t  o n  t h e  p r o t e c t i o n  o f  f r e e d o m  o f  e x p r e s s i o n . 20 T h e  s a m e  i s  t r u e  o f  M i l l ’ s  

                                                             

18 W a l z e r  ( 1 9 9 6 :  2 4 )  c o m p a r e s  h e r e  t h e  l i b e r t a r i a n  v e r s i o n  w i t h  S h k l a r ’ s  v a r i a n t  o f  l i b e r -
a l i s m .  I  t h i n k  h e  i s  c o r r e c t  t h a t  S h k l a r  w o u l d  r e j e c t  c e r t a i n  p a t t e r n s  o f  d o m i n a t i o n ,  b u t  
I  a l s o  t h i n k  t h a t  t h e  r e a s o n  h e  g i v e s  i s  m i s l e a d i n g .  H e  w r i t e s  t h a t  p a t t e r n s  o f  d o m i n a t i o n  
“ o p e n  t h e  w a y  f o r  c r u e l t y ” ,  w h i c h  m i g h t  m e a n  h e r e  t h a t  i t  m a k e s  i t  p o s s i b l e  t h a t  p e o p l e  
c a n  b e  c r u e l  t o  e a c h  o t h e r .  R a t h e r ,  I  t h i n k  t h a t  p a t t e r n s  o f  d o m i n a t i o n  c a n  t h e m s e l v e s  
b e  c r u e l  w h e r e  t h e y  e v o k e  c e r t a i n  e m o t i o n a l  s t a t e s  s u c h  a s  e x i s t e n t i a l  f e a r .   
19 T o  m y  k n o w l e d g e ,  t h e  b e s t  c o n c e p t u a l  a c c o u n t  o f  a l i e n a t i o n  ( i n c l u d i n g  a n  i n v e s t i -
g a t i o n  o f  M a r x ’ s  v i e w )  c a n  b e  f o u n d  i n  J a e g g i  ( 2 0 1 4 ) .    
20 O n e  m i g h t  a r g u e ,  a s  R a e  L a n g t o n  ( 1 9 9 0 )  d o e s ,  t h a t  t h e  v a l u e  o f  f r e e d o m  o f  e x p r e s s i o n  
c a n  i n  c e r t a i n  c a s e s  b e  o u t b a l a n c e d  b y  o t h e r  l i b e r a l  v a l u e s  s u c h  a s  e q u a l  c o n c e r n  a n d  
r e s p e c t .  T h i s  w o u l d  i m p l y  t h a t  s o m e  v e r s i o n  o f  t h e  l i b e r t y  p r i n c i p l e  r e c o m m e n d s  t h e  
s a m e  c o u r s e  o f  a c t i o n  i n  t h i s  c a s e  a s  t h e  C r u e l t y  P r i n c i p l e ,  w h i c h  s e e m s  t o  u n d e r m i n e  
t h e  d i s t i n c t n e s s  o f  t h e  C r u e l t y  P r i n c i p l e .  Y e t ,  t o  u n d e r m i n e  t h e  d i s t i n c t n e s s  o f  t h e  C r u -
e l t y  P r i n c i p l e ,  o n e  w o u l d  h a v e  t o  a r g u e  t h a t  t h e  p r i n c i p l e  o f  e q u a l  c o n c e r n  a n d  r e s p e c t  
s e t s  t h e  s a m e  l i m i t s  t o  t h e  f r e e d o m  o f  s p e e c h  a s  t h e  C r u e l t y  P r i n c i p l e  d o e s .  I  d o  n o t  



 73 

harm pr inc iple:  Daniel  Jacobson for  example  points  out  that  the  harm pr inc iple  

w i l l  n o t  s e t  l i m i t s  t o  f r e e  s p e e c h  j u s t  b e c a u s e  a  p e r s o n  i s  h a r m e d  b y  t h e  s t a t e -

m e n t s  o f  a n o t h e r . 21 I n  c o n t r a s t ,  w h e r e  t h e  h a r m  i n f l i c t e d  c a n  b e  s e e n  a s  c r u e l ,  

t h e  C r u e l t y  P r i n c i p l e  w i l l  r e c o m m e n d  t h a t  s u c h  c a r t o o n s  b e  b a n n e d  a t  t h e  c o s t  

o f  f r e e d o m  o f  s p e e c h .   

One might  now object  that  th is  overstates  the  di f ference  between Rawls ’  

pr inc iple  and the  Cruel ty  Pr inc iple ,  g iven that  h is  pr inc iple  i s  supposed to  pro-

t e c t  s e l f - r e s p e c t ,  w h i c h  i s  “ p e r h a p s  t h e  m o s t  i m p o r t a n t  p r i m a r y  g o o d . ” 22 S o  

o n e  m i g h t  a r g u e  t h a t  R a w l s ’  p r i n c i p l e  a l s o  r e c o m m e n d s  t h a t  s u c h  c a r t o o n s  b e  

b a n n e d .  E v e n  i f  t h i s  r e s p o n s e  w a s  a c c e p t e d ,  a  c r u c i a l  d i f f e r e n c e  w o u l d  s t i l l  r e -

m a i n ,  i . e .  t h a t  h i s  p r i n c i p l e  d o e s  n o t  p r o t e c t  p e o p l e  a g a i n s t  c e r t a i n  e m o t i o n a l  

s tates  such as  gr ie f  and fear ,  though i t  might  protect  indiv iduals  against  shame.  

T h i s  i s  b e c a u s e  f e a r  a n d  g r i e f  d o  n o t  i n e v i t a b l y  l e a d  u p  t o  v i o l a t i o n s  o f  s e l f -

r e s p e c t .  

 F i n a l l y ,  t h e  e m p h a s i s  o n  a v o i d i n g  e x c r u c i a t i n g  p s y c h o l o g i c a l  f o r c e  a l s o  

renders  the  Cruel ty  Pr inc iple  dis t inct  f rom the  pr inc iple  to  avoid  the  worst  that  

c a n  b e  f o u n d  i n  t h e  o t h e r  t h e o r i e s  o f  d y s t o p i a n  l i b e r a l i s m . 23 B e n h a b i b  w r i t e s :  

                                                             

t h i n k  t h a t  t h i s  i s  p l a u s i b l e ,  g i v e n  t h a t  i t  i s  d e e p l y  c o n t e s t e d  w h a t  e q u a l  c o n c e r n  a n d  
r e s p e c t  m e a n s  a n d  i t  s e e m s  i m p l a u s i b l e  t h a t  t h e  m o s t  c o n v i n c i n g  i n t e r p r e t a t i o n  i s  t h a t  
o n  w h i c h  i t  i s  c o e x t e n s i v e  w i t h  t h e  C r u e l t y  P r i n c i p l e .   
21 J a c o b s o n  ( 2 0 0 0 ) .   
22 Rawls  (1971:  386) .   
23 S hklar  (1989:  27)  hersel f  wr i tes  that  her  theory  “should  not  b e  m i s t a k e n  f o r  t h e  o b -
s e s s i v e  i d e o l o g i e s  w h i c h  c o n c e n t r a t e  s o l e l y  o n  t h e  n o t i o n  o f  t o t a l i t a r i a n i s m . ”  
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“ W h a t  i s  d i s t i n c t i v e  a b o u t  S h k l a r ’ s  v o i c e  a s  a n  é m i g r é  p o l i t i c a l  t h e o r i s t ,  a n d  

w h a t  s e t s  h e r  s o  f a r  a p a r t  f r o m  t h i n k e r s  l i k e  S t r a u s s  a n d  A r e n d t , ”  a n d  o n e  m a y  

a l s o  t h i n k  o f  B e r l i n  a n d  A d o r n o  h e r e ,  “ i s  t h e  l a c k  o f  p a t h o s  w i t h  w h i c h  s h e  

r e g i s t e r e d ”  t h e  a t r o c i t i e s  o f  t h e  2 0 t h  c e n t u r y ,  h e r  “ r e s t r a i n e d  t e m p e r a m e n t ” . 24 

I  t h i n k  t h a t  t h i s  d i f f e r e n c e  i n  t e m p e r a m e n t  e x p l a i n s  t h a t  S h k l a r  h a s  a  m o r e  c a -

p a c i o u s  u n d e r s t a n d i n g  o f  w h a t  t h e  s u m m u m  m a l u m  c o n s i s t s  o f .  H e r  a c c o u n t  

goes  beyond what  would  be  considered cr imes  against  humanity  and fac tors  in  

subt ler  psychologica l  forces .  This  d i f ference  in  temperament  a lso  expla ins  what  

i s  m e a n t  b y  a v o i d i n g  t h e  w o r s t  a n d  t h u s  w h a t  i s  s e e n  a s  t h e  m o s t  f u n d a m e n t a l  

e n d  i n  p o l i t i c s .  

 
§ 1 7  S e c o n d  d i s t i n g u i s h i n g  f e a t u r e :  A  n o n u t o p i a n  v i s i o n  

S h k l a r  w r i t e s  t h a t  “ i n t e l l e c t u a l  m o d e s t y  d o e s  n o t  i m p l y  t h a t  t h e  l i b e r a l i s m  o f  

f e a r  h a s  n o  c o n t e n t ,  o n l y  t h a t  i t  i s  e n t i r e l y  n o n u t o p i a n ”  a n d  I  t a k e  t h i s  t o  b e  

the  second dis t inguishing feature  of  the  Cruel ty  Pr inc iple . 25 I t  i s  nonutopian in  

t h e  f o l l o w i n g  w a y :  t h e  s e t  o f  i n v i o l a b l e  g o a l s  i s  a  n a r r o w  o n e .  A v o i d i n g  c r u e l  

a c t s  i s  s e e n  a s  s u c h  a  c o s t l y  a n d  d i f f i c u l t  t a s k  t h a t  d o e s  n o t  l e a v e  m u c h  r o o m  

f o r  m o r e  c o m p r e h e n s i v e  a n d  l o f t i e r  p o l i t i c a l  i d e a l s .  

T h i s  c o n t r a s t s  w i t h  L o c k e ’ s  v i e w  a c c o r d i n g  t o  w h i c h  t h e  r i g h t  t o  l i f e  a n d   

                                                             

24 B enhabib  (1996:  58) .  Honneth  (2013:  13)  a lso  em phasizes  the  di f ference  in  t e m p e r a -
m e n t  b e t w e e n  S h k l a r  a n d  A r e n d t .   
25 S h k l a r  ( 1 9 8 9 :  2 6 ) .   
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f o r  e x a m p l e  t h e  r i g h t  t o  p r o p e r t y  c a n  c o e x i s t .  M i l l ’ s  h a r m  p r i n c i p l e  p r o t e c t s  

p e o p l e  a l s o  f r o m  h a r m  t h a t  i s  n o t  n e c e s s a r i l y  c r u e l ,  a n d  R a w l s ’  f i r s t  p r i n c i p l e  

d e f i n e s  l i b e r t i e s  s u c h  a s  t h e  f r e e d o m  o f  s p e e c h  a n d  a s s e m b l y  a s  i n v i o l a b l e .  

Forrester  i s  thus  correct  in  observ ing that  the  l ibera l ism of  fear  ca l ls  for  a  s ig -

n i f i c a n t  n a r r o w i n g  o f  t h e  n o r m a t i v e  p o s s i b i l i t i e s  o f  l i b e r a l i s m . 26 

T h i s  n o n u t o p i a n  c h a r a c t e r  a l s o  p u t s  S h k l a r  f a r  a p a r t  f r o m  A d o r n o ’ s  m o r e  

comprehensive  v is ion of  the  r ight  l i fe  presented in  his  Minima Moral ia ,  as  Rahel  

Jaeggi  mainta ins . 27 Adorno,  who was  a  keen observer  of  h is  t imes,  c r i t i c i zes  f o r  

i n s t a n c e  t h a t  “ o n e  n o  l o n g e r  l e a r n s  t o  c l o s e  a  d o o r  s o f t l y ,  d i s c r e e t l y  a n d  y e t  

f i r m l y ” 28 a n d  t h a t  “ h u m a n s  a r e  f o r g e t t i n g  h o w  t o  g i v e  p r e s e n t s ” , 29 w h i c h  h e  

c o u n t s  a s  v i o l a t i o n s  o f  t h e  r i g h t  l i f e .  F u r t h e r m o r e ,  h i s  i d e a l  a l s o  e n t a i l s  t h a t  

p e o p l e  c a n  s h o w  t h e m s e l v e s  a s  w e a k  i n  i n t i m a t e  r e l a t i o n s h i p s  w i t h o u t  p r o v o -

k i n g  i n d i g n a t i o n .  A c c o r d i n g  t o  J a e g g i ,  A d o r n o  t h u s  “ c a l l s  f o r  m u c h  m o r e  t h a n  

t h e  m e r e  a b s e n c e  o f  h u n g e r  a n d  c r u e l t y . ” 30 

One might  argue in  response that  Shklar ’s  v is ion is  not  as  nonutopian as  

s h e  a d v e r t i s e s  i t .  I n  s u p p o r t  o f  t h i s  o n e  m a y  p o i n t  o u t ,  a s  H o n n e t h  d o e s ,  t h a t  

s h e  d e f e n d s  c i t i z e n s h i p  r i g h t s ,  a s  w e l l  a s  e q u a l i t y  o f  o p p o r t u n i t y  a n d  e v e n  a  

                                                             

26 F o r r e s t e r  ( 2 0 1 2 :  6 ) .  
27 J a e g g i  ( 2 0 0 5 ) .  
28 A d o r n o  ( 1 9 7 4 :  4 0 ) .  
29 i b i d :  ( 1 9 7 4 :  4 2 ) .  
30 J a e g g i  ( 2 0 0 5 :  1 2 9 ) ,  m y  o w n  t r a n s l a t i o n .   
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r ight  to  work. 31 Moreover ,  Benhabib  observes  about  her  v iew:  “The v is ion of  an  

act iv is t  and redis t r ibut ionis t  government ,  the  ca l l  for  a  c i t i zenship  of  v ig i lance,  

a n d  t h e  i n s i s t e n c e  o n  t h e  m o r a l  i n t e g r i t y  o f  p u b l i c  o f f i c i a l d o m  g o  f a r  b e y o n d  

t h e  d y s t o p i c  l i b e r a l i s m  o f  f e a r  [ … ] .  H e r  v i s i o n  o f  l i b e r a l i s m  i s  o n e  o f  a c t i v e  

pol i t i cs ,  publ ic  rect i tude,  and soc ia l  compassion.” 32 Th is  a l l  seems to  undermine 

t h e  p o i n t  t h a t  t h e  C r u e l t y  P r i n c i p l e  s t i p u l a t e s  a  n o n u t o p i a n  v i s i o n  a n d  h e n c e  

i s  d i s t i n c t  i n  t h i s  r e s p e c t  f r o m  t h e  o t h e r  p r i n c i p l e s .   

I t  i s  p o s s i b l e  t o  c o u n t e r  t h i s  c r i t i c i s m  b y  d i s t i n g u i s h i n g  t w o  t y p e s  o f  

p r i n c i p l e s .  O n  t h e  o n e  h a n d ,  t h e  r i g h t s  a n d  t h e  p r i n c i p l e  o f  e q u a l i t y  t h a t  H o n -

n e t h  r e f e r s  t o  a r e  m e a s u r e s  t o  a v o i d  c r u e l  a c t s ,  a s  h e  e m p h a s i z e s  i t .  A s  s u c h ,  

t h e  r i g h t s  a n d  t h e  p r i n c i p l e  c a n  b e  s e e n  a s  t h e  a p p l i c a t i o n  o f  t h e  C r u e l t y  P r i n -

c ip le  on the  inst i tut ional  level .  In  turn,  th is  impl ies  that  they  are  not  inviolable  

b u t  r a t h e r  c o n t i n g e n t  u p o n  h i s t o r i c a l  c i r c u m s t a n c e s ,  o n  w h e t h e r  t h e  m e a s u r e s  

f u r t h e r  t h e  p r o t e c t i o n  a g a i n s t  c r u e l  a c t s  o r  n o t .  

On the  other  hand,  I  do  think  that  Shklar  a lso  defends  pr inc iples  that  are  

s e l f - s t a n d i n g  –  s u c h  a s  t h e  v i s i o n  o f  a c t i v e  p o l i t i c s  –  w h e r e  t h e  v a l u e  d o e s  n o t  

der ive  f rom the  fac t  that  i t  i s  a  measure  against  c ruel ty .  But  i t  seems that  these  

pr inc iples  have  a  par t i cular  s tatus  and are  not  inviolable .  In  Ordinary  V ices ,  she  

w r i t e s  f o r  e x a m p l e  t h a t  a v o i d i n g  c r u e l t y  c o m e s  w i t h  a  “ v a s t  i n t e l l e c t u a l  a n d  

                                                             

31 H o n n e t h  ( 2 0 1 3 ) .   
32 B e n h a b i b  ( 1 9 9 6 ) .  	 	
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moral  cost . ” 33 And the  c o s t  i s  t h a t  o t h e r  d e s i r a b l e  g o a l s  w i l l  o f t e n  have  to  be  

sacr i f i ced.  This  nonutopian feature  is  g lor iously  expressed in  the  verses  Shklar  

p r e p e n d s  t o  t h e  l a s t  c h a p t e r  o f  t h e  b o o k :    

 
I t  i s  t h e  l o g i c  o f  o u r  t i m e s  
N o  s u b j e c t  t o  f o r  i m m o r t a l  v e r s e  –   
T h a t  t h o s e  w h o  l i v e  b y  h o n e s t  d r e a m s  
D e f e n d  t h e  b a d  a g a i n s t  t h e  w o r s t  

 
In  sum:  The two features  that  set  the  Cruel ty  Pr inc iple  apart  f rom s imi lar  pr in-

c i p l e s  a r e  t h a t  t h e  i d e a l  ( a )  f o c u s s e s  o n  a v o i d i n g  c e r t a i n  p s y c h o l o g i c a l  s t a t e s  

a n d  ( b )  i s  n o n u t o p i a n  i n  t h a t  t h e  g o a l  s t a t e d  i s  a  r a t h e r  n a r r o w  o n e .  M y  m a i n  

a i m  i n  b r i n g i n g  o u t  t h e s e  t w o  f e a t u r e s  w a s  t o  a l l a y  t h e  w o r r y  t h a t  t h i s  v a r i a n t  

o f  d y s t o p i a n  l i b e r a l i s m  w i t h  t h e  C r u e l t y  P r i n c i p l e  a t  i t s  h e a r t  r e i t e r a t e s  o t h e r  

p r i n c i p l e s  u n d e r  a  d i f f e r e n t  n a m e  a n d  t h e r e f o r e  i s  n o t  i n t e r e s t i n g  i n  i t s  o w n  

r i g h t .  

 
§ 1 8  R e l a t i o n a l  a n d  a d m i n i s t r a t i v e  c o n c e p t i o n s   

I n  § 2 1  I  w i l l  h i g h l i g h t  t h e  t h i r d  f e a t u r e  o f  t h e  C r u e l t y  P r i n c i p l e :  t h a t  i t  i s  a  

re lat ional  and an adminis t rat ive  pr inc iple  as  opposed to  an  adminis t rat ive  one 

o n l y .  T h i s  m e a n s  t h a t  i t  g o v e r n s  t h e  w a y  i n d i v i d u a l s  r e l a t e  t o  e a c h  o t h e r  a n d  

how the  s tate  t reats  i t s  c i t i zens,  not  just  how the  s tate  t reats  i t s  c i t i zens.  In  the  

                                                             

33 Shklar  (1984:  22) .  
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t h r e e  s e c t i o n s  t h a t  l e a d  t o  § 2 1 ,  I  w a n t  t o  e l u c i d a t e  s o m e  i m p o r t a n t  a s p e c t s  o f  

t h e  t w o  c o n c e p t s .  I n  t h i s  s e c t i o n  n o w ,  I  p r e s e n t  t h e  b a s i c  d i s t i n c t i o n .    

I n  h i s  p a p e r  W h a t  i s  E g a l i t a r i a n i s m ? ,  a n d  l a t e r  i n  h i s  r e p l y  t o  D w o r k i n ’ s  

c r i t i c i s m  o f  t h a t  p a p e r ,  S a m u e l  S c h e f f l e r  d i s t i n g u i s h e s  b e t w e e n  t w o  c o n c e p -

t ions  of  equal i ty . 34 According to  him,  the  adminis t rat ive  concept ion of  equal i ty  

c o m e s  t o  t h e  f o r e  i n  D w o r k i n ’ s  S o v e r e i g n  V i r t u e .  D w o r k i n  w r i t e s :   

I  h a v e  b e e n  s t u d y i n g  t h e  i d e a  o f  e q u a l i t y  b e g i n n i n g  i n  a  p r i n c i p l e  –  t h e  a b s t r a c t  
e g a l i t a r i a n  p r i n c i p l e  –  t h a t  s t a t e s  t h e  i d e a  i n  i t s  m o s t  a b s t r a c t  f o r m .  T h i s  p r i n -
c i p l e  s t i p u l a t e s  t h a t  g o v e r n m e n t s  m u s t  a c t  t o  m a k e  t h e  l i v e s  o f  c i t i z e n s  b e t t e r ,  
a n d  m u s t  a c t  w i t h  e q u a l  c o n c e r n  f o r  t h e  l i f e  o f  e a c h  m e m b e r .  W e  r e a c h  a  u s e f u l ,  
p r a c t i c a l  t h e o r y  a b o u t  w h a t  e q u a l i t y  r e q u i r e s  b y  c o n s t r u c t i n g  a n d  t e s t i n g  c o n -
c r e t e  i n t e r p r e t a t i o n s  –  c o n c e p t i o n s  –  o f  t h a t  p r i n c i p l e ,  t o  d e c i d e  w h i c h  c o n c e p -
t i o n  i s ,  a l l  t h i n g s  c o n s i d e r e d ,  t h e  b e s t . 35  
 
O n  t h e  a d m i n i s t r a t i v e  c o n c e p t i o n ,  p r i n c i p l e s  t h u s  g o v e r n  a n d  r e g u l a t e  h o w  

t h e  s t a t e  s h o u l d  t r e a t  i t s  c i t i z e n s .  

S c h e f f l e r  j u x t a p o s e s  t h i s  c o n c e p t i o n  w i t h  w h a t  h e  c a l l s  t h e  s o c i a l  o r  

r e l a t i o n a l  i d e a l  o f  e q u a l i t y .  O n  t h i s  v i e w ,  e q u a l i t y  i s  n o t  s e e n  a s  a  v i r t u e  o f  

s o v e r e i g n s  a t  t h e  m o s t  a b s t r a c t  l e v e l ,  b u t  o f  t h e  r e l a t i o n s  b e t w e e n  p e o p l e .  

A c c o r d i n g l y ,  p r i n c i p l e s  t h a t  f o r  e x a m p l e  s t i p u l a t e  t h e  a b s e n c e  o f  s o c i a l  h i e r -

archies  do  not  character ize  how the  s tate  should  t reat  i t s  c i t i zens  but  f i rs t  and 

f o r e m o s t  h o w  i n d i v i d u a l s  s h o u l d  s t a n d  i n  r e l a t i o n  t o  e a c h  o t h e r .  S u c h  a  p r i n -

c i p l e  m i g h t  g i v e  d i r e c t i o n s  t o  g o v e r n m e n t s  a s  w e l l ,  b u t  o n l y  i n  a  d e r i v a t i v e  

                                                             

34 S c h e f f l e r  ( 2 0 0 3 / a )  a n d  ( 2 0 0 3 / b ) .   
35 D w o r k i n  ( 2 0 0 0 :  1 8 4 ) .  
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s e n s e  i n  o r d e r  t o  b r i n g  f o r t h  c e r t a i n  r e l a t i o n s  b e t w e e n  p e o p l e .  F o r  i n s t a n c e ,  

t h e  p r i n c i p l e  m i g h t  c a l l  f o r  a  c e r t a i n  r e d i s t r i b u t i o n  o f  r e s o u r c e s  i n  a  g i v e n  p o -

p u l a t i o n  t o  i m p a i r  t h e  m a n i f e s t a t i o n  o f  s o c i a l  h i e r a r c h i e s .    

T h r e e  p o i n t s  a r e  w o r t h  n o t i n g  a b o u t  t h i s  d i s t i n c t i o n  i n  o r d e r  t o  a v o i d  

m i s u n d e r s t a n d i n g .  F i r s t ,  i t  i s  n o t  e x h a u s t i v e :  n o t  a l l  e g a l i t a r i a n  p r i n c i p l e s  a r e  

e i t h e r  r e l a t i o n a l  o r  a d m i n i s t r a t i v e .  I t  s e e m s  f o r  e x a m p l e  t h a t  t h e  L u c k  E g a l i -

t a r i a n  c l a i m  t h a t  n o  i n d i v i d u a l  s h o u l d  b e  d i s a d v a n t a g e d  t h r o u g h  n o  f a u l t  o f  

thei r  own need not  fa l l  under  e i ther  rubr ic . 36 The  pr inc iple  might  turn  out  to  be  

a n  a d m i n i s t r a t i v e  o n e  w h e n ,  a s  i n  D w o r k i n ’ s  c a s e ,  t h e  p r i n c i p l e  i s  p r e s e n t e d  a s  

a n  i n t e r p r e t a t i o n  o f  t h e  n o r m  t o  t r e a t  o t h e r s  a s  e q u a l s  a n d  t h e  s t a t e  i s  s p e -

c i f ied  as  the  agent .  But  the  Luck  Egal i tar ian  pr inc iple  may a lso  s t ipulate  cer ta in  

dut ies  of  indiv iduals  towards  future  generat ions.  In  th is  case  i t  i s  not  adminis -

t r a t i v e  a n d  i t  s e e m s  f a r - f e t c h e d  t o  s p e a k  o f  a  r e l a t i o n a l  p r i n c i p l e  g i v e n  t h a t  i t  

i s  not  about  how one should  t reat  someone wi th  whom one shares  an  exis t ing 

r e l a t i o n s h i p .   

S e c o n d ,  t h e  d i s t i n c t i o n  i s  n o t  e x c l u s i v e :  a n  e g a l i t a r i a n  p r i n c i p l e  c a n  b e  

b o t h  a d m i n i s t r a t i v e  a n d  r e l a t i o n a l .  F o r  e x a m p l e ,  t h e  p r i n c i p l e  t h a t  h i e r a r c h i e s  

                                                             

36 ( i )  F o r  e x a m p l e s  o f  L u c k  E g a l i t a r i a n  v i e w s ,  s e e  A n d e r s o n  ( 1 9 9 9 )  w h o  h a s  c o i n e d  t h e  
t e r m .  ( i i )  M a n y  t h a n k s  t o  S i m o n  C a n e y  f o r  b r i n g i n g  t h i s  p o i n t  t o  m y  a t t e n t i o n .   ( i i i )  T h e  
d i s t i n c t i o n  b e t w e e n  e q u a l i t y  a s  a  v i r t u e  o f  h o w  t h e  s t a t e  t r e a t s  i t s  c i t i z e n s  a n d  o f  h o w  
p e o p l e  t r e a t  e a c h  o t h e r  s u g g e s t  t h a t  t h e r e  a r e  t w o  f u r t h e r  l o g i c a l  p o s s i b i l i t i e s ,  n a m e l y  
e q u a l i t y  a s  a  v i r t u e  o f   ( a )  h o w  c i t i z e n s  t r e a t  t h e  s t a t e  ( t h i s  m i g h t  p e r t a i n  t o  p r i n c i p l e s  
o f  c i v i l  d i s o b e d i e n c e )  a n d  h o w  s t a t e s  t r e a t  e a c h  o t h e r  ( t h i s  m i g h t  p e r t a i n  t o  p r i n c i p l e s  
o f  i n t e r n a t i o n a l  j u s t i c e ) .  T h i s  a l s o  s h o w s  t h a t  S c h e f f l e r ’ s  d i s t i n c t i o n  i s  n o t  e x h a u s t i v e .   
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s h o u l d  b e  a v o i d e d  m a y  d e m a n d  t h a t  c i t i z e n s  t r e a t  e a c h  o t h e r  i n  c e r t a i n  w a y s  

b u t  a l s o  t h a t  p o l i c e  o f f i c e r s  d o  n o t  s n e e r  a t  c i t i z e n s  o r  l o o k  d o w n  o n  t h e m  i n  

thei r  day- to -day  business .  However ,  i t  may  of  course  wel l  be  that  a  pr inc iple  i s  

n o t  b o t h  a d m i n i s t r a t i v e  a n d  r e l a t i o n a l .  N a g e l  t h u s  a r g u e s  t h a t  t h e  i m p e r s o -

n a l  s t a n d p o i n t  p l a c e s  a  p o w e r f u l  d e m a n d  o n  g o v e r n m e n t s  t o  t r e a t  c i t i z e n s  i m -

p a r t i a l l y  b u t  n o t  o n  p e o p l e  t o w a r d s  e a c h  o t h e r . 37 

 A n d  t h i r d ,  i t  m a y  b e  t h a t  r e l a t i o n a l  a n d  a d m i n i s t r a t i v e  p r i n c i p l e s  c o n -

f l i c t .  S u p p o s e  f o r  e x a m p l e  t h a t  D w o r k i n ’ s  e q u a l i t y  o f  r e s o u r c e s  i s  a  p l a u s i b l e  

p r i n c i p l e  o f  j u s t i c e  t h a t  s h o u l d  g i v e  d i r e c t i o n s  f o r  g o v e r n m e n t  a c t i o n .  I t  m a y  

b e  t h a t  t h e  r e l a t i o n a l  i d e a l  r e c o m m e n d s  a  d i f f e r e n t  p a t t e r n  f o r  t h e  d i s t r i b u t i o n  

of  resources  in  order  to  br ing for th  the  ideal .  The  chal lenge in  such a  case  is  to  

balance  the  pr inc iples  wi thout  pr iv i leging one over  the  other  per  defaul t .  L ike-

w i s e ,  K o l o d n y  s u g g e s t s :  “ W h y  n o t  s a y  t h a t  [ w e ]  s h o u l d  s e e k ,  o n  t h e  o n e  h a n d ,  

to  provide  means  fa i r ly  d is t r ibuted and ,  on  the  other  hand,  to  prevent  subordi -

n a t i n g  r e l a t i o n s  f r o m  t a k i n g  r o o t . ” 38  

 

§ 1 9  A d m i n i s t r a t i v e ,  n o t  d i s t r i b u t i v e   

S o  m u c h  f o r  t h e  b a s i c  d i s t i n c t i o n .  B e f o r e  I  m o v e  o n  a n d  s h o w  i n  w h a t  s e n s e  

t h e  C r u e l t y  P r i n c i p l e  i s  a  r e l a t i o n a l  a n d  a n  a d m i n i s t r a t i v e  p r i n c i p l e ,  I  n e e d  t o  

                                                             

37 N a g e l  ( 1 9 9 1 ) .   
38 K o l o d n y  ( 2 0 1 4 :  2 9 4 ,  f n .  5 ) ,  e m p h a s i s  m i n e .  
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a d d r e s s  a  q u e s t i o n  t h a t  m i g h t  b e  r a i s e d  a t  t h i s  p o i n t ,  i . e .  w h y  I  r e s o r t  t o  t h i s  

d is t inct ion rather  than to  the  one between re lat ional  and dis t r ibut ive  pr inc iples  

t h a t  i s  m o r e  c o m m o n  i n  t h e  l i t e r a t u r e . 39 

I t  d o  n o t  i n t e n d  t o  a r g u e  t h a t  t h e  d i s t i n c t i o n  b e t w e e n  d i s t r i b u t i v e  a n d  

r e l a t i o n a l  p r i n c i p l e s  i s  n o t  t e n a b l e  a t  a l l .  R a t h e r ,  I  w a n t  t o  o f f e r  t w o  r e a s o n s  

f o r  w h y  I  d o  n o t  u s e  i t  i n  t h i s  c o n t e x t .  F i r s t ,  a  r e l a t i o n a l  i d e a l  c a n  a l s o  b e  s e e n  

a s  a  d e s i r a b l e  d i s t r i b u t i o n  o f  s o m e  X ,  s a y  o f  d i s p o s i t i o n s  o r  a t t i t u d e s  t o w a r d s  

o t h e r s ,  o r  a s  a  d i s t r i b u t i o n  o f  s t a t u s ,  p r i v i l e g e  a n d  a d v a n t a g e .  F o r  i n s t a n c e ,  

i n s t e a d  o f  d e m a n d i n g  t h a t  s o c i a l  h i e r a r c h i e s  b e  e l i m i n a t e d ,  i t  s e e m s  p o s s i b l e  

to  ca l l  for  a  cer ta in  dis t r ibut ion of  egal i tar ian  at t i tudes  and of  soc ia l  s tatus .  I f  

t h i s  i s  c o r r e c t ,  t h e n  t h e  d i s t i n c t i o n  b e t w e e n  r e l a t i o n a l  a n d  d i s t r i b u t i v e  p r i n -

c i p l e s  s e e m s  m i s l e a d i n g .  

Schef f ler  objects  to  th is :  “such a  def ini t ion  [of  re lat ional  ideals  in  terms 

of  d is t r ibut ion]  would  be  ar t i f i c ia l  […],  does  not  show that  there  is  any  natural  

o r  i n t e r e s t i n g  s e n s e  i n  w h i c h  [ t h i s  c a n  b e  d o n e ] . ” 40 I  a g r e e  w i t h  S c h e f f l e r  t h a t  

i t  s e e m s  u n n a t u r a l  t o  s p e a k  o f  s o c i a l  e q u a l i t y  i n  t e r m s  o f  d i s t r i b u t i o n .  B u t  I  

                                                             

39 T h i s  d i s t i n c t i o n  w a s  i n t r o d u c e d  t o  c o n t e m p o r a r y  d e b a t e s  b y  I .  M .  Y o u n g  ( 1 9 9 0 )  a s  a n  
o p p o s i t i o n  b e t w e e n  r e l a t i o n a l  v i e w s  a n d  w h a t  s h e  c a l l s  t h e  d i s t r i b u t i v e  p a r a d i g m  a n d  i t  
h a s  b e e n  v e r y  i n f l u e n t i a l .  I t  c a n  b e  f o u n d  i n  r e c e n t  p u b l i c a t i o n s  s u c h  t h e  c o l l e c t i o n  o f  
e s s a y s  o n  s o c i a l  e q u a l i t y  b y  F o u r i e  e t  a l .  ( 2 0 1 5 ) .  B u t  i t  g o e s  b a c k  a l l  t h e  w a y  t o  M a r x  
( 2 0 0 1 ) ,  w h o  a r g u e d  t h a t  t h e  G o t h a  P r o g r a m m e  o f  t h e  G e r m a n  S o c i a l  D e m o c r a t i c  P a r t y  
f r o m  1 8 7 5  w r o n g l y  c o n c e n t r a t e d  o n  t h e  f a i r  d i s t r i b u t i o n  o f  m a t e r i a l  b e n e f i t s ,  r a t h e r  t h a n  
o n  q u a l i t a t i v e  t r a n s f o r m a t i o n s  o f  s o c i a l  r e l a t i o n s .  
40 S c h e f f l e r  ( 2 0 1 5 :  3 2 ) .  



 82 

a lso  think,  unl ike  Schef f ler ,  that  the  inte l l ig ibi l i ty  o f  such a  proposi t ion reveals  

t h a t  i t  i s  n o t  c l e a r l y  c u t .   

The  second reason is  that  re lat ional  ideals  have  impl icat ions  for  the  dis -

t r ibut ion of  resources  in  that  the  ideal  i t se l f  recommends what  a  desi rable  dis -

t r i b u t i o n  i s .  S u c h  a n  a c c o u n t  o f  a  d i s t r i b u t i o n  i s  p r o v i d e d  b y  C h r i s t i a n  S c h e m -

mel  who s tar ts  o f f  wi th  a  re lat ional  ideal  o f  non-dominat ion and then asks  how 

mater ia l  goods  should  be  dis t r ibuted in  order  to  ar r ive  at  th is  goal ;  how abuses  

of  power  can be  prevented by  l imit ing mater ia l  inequal i t ies . 41 He ar r ives  a t  the  

conclus ion that  “an  uncondit ional  bas ic  income seems a  good pol icy  inst rument  

t h a t  m e r i t s  f u r t h e r  r e s e a r c h . ” 42 

T h i s  l i n e  o f  a r g u m e n t  i n  w h i c h  t h e  p a t t e r n  o f  d i s t r i b u t i o n  i s  e v a l u a t e d  

o n  t h e  b a s i s  o f  w h e t h e r  i t  i s  c o m p a t i b l e  w i t h  a  r e l a t i o n a l  i d e a l  i s  s o m e t i m e s  

a l s o  a t t r i b u t e d  t o  R a w l s .  O ’ N e i l l  w r i t e s :  

J o h n  R a w l s  a l s o  i d e n t i f i e s  s o m e  o f  t h e  w a y s  i n  w h i c h  i n e q u a l i t y  c a n  b e  b a d ,  
u s i n g  s o m e  o f  t h e  s a m e  c a t e g o r i e s  a s  t h o s e  i d e n t i f i e d  b y  S c a n l o n  [ … ] .  L i k e  
S c a n l o n ,  R a w l s  a l s o  s t r e s s e s  t h e  w a y s  i n  w h i c h  [ e c o n o m i c ]  i n e q u a l i t y  c a n  ( b )  
l e a d  t o  i n e q u a l i t i e s  i n  s o c i a l  s t a t u s  “ t h a t  e n c o u r a g e  t h o s e  o f  l o w e r  s t a t u s  t o  b e  
v i e w e d  b o t h  b y  t h e m s e l v e s  a n d  b y  o t h e r s  a s  i n f e r i o r . ”  R a w l s  f u r t h e r  h o l d s ,  l i k e  
S c a n l o n ,  t h a t  i n e q u a l i t y  c a n  b e  b a d  i n s o f a r  a s  ( c )  i t  l e a d s  t o  t h e  d o m i n a t i o n  o f  
o n e  p a r t  o f  s o c i e t y  b y  t h e  r e s t . 43 
 

                                                             

41 S c h e m m e l  ( 2 0 1 1 ) .   
42 S c h e m m e l  ( 2 0 0 9 :  2 8 ) .   
43 O ’ N e i l l  ( 2 0 0 8 :  1 2 2 ) .   
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I n  l i g h t  o f  t h e  f a c t  t h a t  r e l a t i o n a l  i d e a l s  a l s o  e n t a i l  a  p o s i t i o n  o n  t h e  d i s t r i -

b u t i o n  o f  r e s o u r c e s  i t  s e e m s  m i s l e a d i n g  t o  d r a w  a  s t r o n g  c o n t r a s t  b e t w e e n  

r e l a t i o n a l  a n d  d i s t r i b u t i v e  p r i n c i p l e s .   

T h e s e  a r e  t h e n  t h e  t w o  r e a s o n s  w h y  I  j u x t a p o s e  r e l a t i o n a l  w i t h  a d m i n -

i s t r a t i v e  p r i n c i p l e s ,  n o t  w i t h  d i s t r i b u t i v e  o n e s .   

 

§ 2 0  R e l a t i o n a l  i d e a l s :  T w o  r e f i n e m e n t s  

I  n o w  w a n t  t o  e l a b o r a t e  o n  t h e  c o n c e p t  o f  r e l a t i o n a l  i d e a l s  a n d  s u g g e s t  t w o  

r e f i n e m e n t s  t o  S c h e f f l e r ’ s  a c c o u n t .  T h e s e  r e f i n e m e n t s  w i l l  b e  h e l p f u l  t o  g r a s p  

w h a t  k i n d  o f  r e l a t i o n a l  p r i n c i p l e  t h e  C r u e l t y  P r i n c i p l e  i s .   

F i r s t ,  I  s u g g e s t  t h a t  t h e  m a i n  d i s t i n c t i o n  s h o u l d  b e  b e t w e e n  r e l a t i o n a l  

a n d  a d m i n i s t r a t i v e  p o l i t i c a l  p r i n c i p l e s ,  n o t  b e t w e e n  d i f f e r e n t  c o n c e p t i o n s  o f  

e q u a l i t y  ( a s  S c h e f f l e r  p r e s e n t s  i t ) .  W h e r e  a  p r i n c i p l e  r e g u l a t e s  h o w  t h e  s t a t e  

should  t reat  i t s  c i t i zens,  we can speak  of  an  adminis t rat ive  pr inc iple .  And where  

a  p r i n c i p l e  g o v e r n s  h o w  p e o p l e  s h o u l d  r e l a t e  t o  e a c h  o t h e r ,  w e  c a n  s p e a k  o f  a  

re lat ional  pr inc iple .  This  does  not  inval idate  Schef f ler ’ s  d is t inct ion.  I t  impl ies  

though that  the  concept ions  of  equal i ty  he  ident i f ies  should  be  seen as  s p e c i f i c  

v e r s i o n s  o f  a d m i n i s t r a t i v e  a n d  r e l a t i o n a l  p r i n c i p l e s .   

I  s u g g e s t  t h i s  r e f i n e m e n t  b e c a u s e  i t  h a s  t h e  f o l l o w i n g  a d v a n t a g e :  i t  a l -

l o w s  u s  t o  d i s t i n g u i s h  b e t w e e n  d i f f e r e n t  k i n d s  o f  r e l a t i o n a l  p r i n c i p l e s .  I  w a n t  
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t o  h i g h l i g h t  f o u r  o f  t h e m :  F i r s t ,  e g a l i t a r i a n  r e l a t i o n a l  p r i n c i p l e s  p r e s c r i b e  a n  

o p p o s i t i o n  t o  s o c i a l  h i e r a r c h i e s ,  w h i c h  F o u r i e  i d e n t i f i e s  a s  a  c o m m o n  t h e m e :  

 
A  c o m m o n  t h r e a d  a m o n g  d i s c u s s i o n s  o f  s o c i a l  e q u a l i t y  ( a n d  r e l a t e d  n o t i o n s )  i s  
t h a t  i t  i s  f u n d a m e n t a l l y  o p p o s e d  t o  w h a t  S c h e f f l e r  r e f e r s  t o  a s  ‘ h i e r a r c h i e s  o f  
s o c i a l  s t a t u s ’ .  M i l l e r  d e s c r i b e s  a  s o c i e t y  o f  e q u a l s  a s  o n e  ‘ t h a t  i s  n o t  m a r k e d  b y  
s t a t u s  d i v i s i o n s  s u c h  t h a t  o n e  c a n  p l a c e  d i f f e r e n t  p e o p l e  i n  h i e r a r c h i c a l l y  
r a n k e d  c a t e g o r i e s ,  i n  d i f f e r e n t  c l a s s e s  f o r  i n s t a n c e ’ .  A n d e r s o n  d e s c r i b e s  i n e -
g a l i t a r i a n i s m  a s  a  c o m m i t m e n t  t o  ‘ b a s i n g  a  s o c i a l  o r d e r  o n  a  h i e r a r c h y  o f  h u m a n  
b e i n g s  r a n k e d  a c c o r d i n g  t o  i n t r i n s i c  w o r t h ’ .  A n  o p p o s i t i o n  t o  r a n k i n g  p e o p l e  
a c c o r d i n g  t o  h i e r a r c h i e s  o f  s o c i a l  s t a t u s  a p p e a r s  t o  b e  t h e  c e n t r a l  t e n e t  o f  s o c i a l  
e q u a l i t y . 44  

 
 

Second,  and in  contrast  to  the  former,  l ibera l  re lat ional  pr inc iples  s t ipulate  an  

o p p o s i t i o n  t o  f r e e d o m - c o n s t r a i n i n g  r e l a t i o n s  b e t w e e n  i n d i v i d u a l s .  I n  p o s i t i v e  

terms,  such pr inc iples  can be  seen to  prescr ibe  that  people  should  respect  each 

o t h e r ’ s  f r e e d o m  i n  h o w  t h e y  r e l a t e  t o  e a c h  o t h e r .  T h i s  i d e a l  c o m e s  t o  t h e  f o r e  

f o r  e x a m p l e  i n  S c h e f f l e r ’ s  o p p o s i t i o n  t o  “ p a t t e r n s  o f  d e f e r e n c e ”  o n  t h e  b a s i s  

t h a t  s u c h  p a t t e r n s  “ e x e r t  a  s t i f l i n g  e f f e c t  o n  h u m a n  f r e e d o m . ” 45 I  t h i n k  t h a t  i t  

a l s o  c o m e s  f o r w a r d  i n  A n d e r s o n ’ s  d e f e n c e  o f  a  d e m o c r a t i c  c o m m u n i t y ,  w h e r e  

d e m o c r a t i c  i s  u n d e r s t o o d  a s  c o l l e c t i v e  s e l f - d e t e r m i n a t i o n . 46 T h e  p o i n t  h e r e  i s  

                                                             

44 F o u r i e  ( 2 0 1 2 :  1 1 0 ) .  
45 S c h e f f l e r  ( 2 0 0 5 :  1 9 ) .  
46 A n d e r s o n  ( 1 9 9 9 ) .  I t  m i g h t  s t r i k e  a s  o d d  t h a t  I  a s c r i b e  a  l i b e r a l  p o s i t i o n  t o  S c h e f f l e r  
a n d  A n d e r s o n .  B u t  I  t h i n k  t h a t  w h a t  t h e y  d e f e n d  i s  n o t  a  j u s t  a n  e g a l i t a r i a n i s m ,  a s  
t h e  t i t l e s  o f  t h e i r  p a p e r s  s u g g e s t .  R a t h e r ,  i t  i s  a  h y b r i d  o f  a  l i b e r a l  a n d  e g a l i t a r i a n  
r e l a t i o n a l  p o s i t i o n  d e p i c t i n g  a  s o c i e t y  i n  w h i c h  p e o p l e  r e s p e c t  e a c h  o t h e r ’ s  f r e e d o m  
a n d  r e l a t e  t o  e a c h  o t h e r  a s  e q u a l s .  T h i s  i s  a l s o  p o i n t e d  o u t  b y  K o l o d n y  ( 2 0 1 4 ,  f n .  8 ) .  
I n  h i s  r e s p o n s e  t o  A n d e r s o n  h e  w r i t e s :  “ I  w o r r y  t h a t  m a n y  e l e m e n t s  o f  A n d e r s o n ’ s  
a n a l y s i s  c o n f u s e  s o c i a l  i n e q u a l i t y  w i t h  d i s t i n c t  c o n c e r n s .  S o m e  o f  t h e s e  e l e m e n t s  a r e  
n o t  n e c e s s a r y  f o r  s o c i a l  i n e q u a l i t y ,  s u c h  a s  ‘ e x p l o i t a t i o n , ’  ‘ m a r g i n a l i z a t i o n , ’  u n j u s t i f i e d  
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t h a t  t h e s e  i d e a l s  a r e  d r i v e n ,  a t  l e a s t  i n  p a r t ,  b y  a  c o m m i t m e n t  t o  f r e e d o m ,  

t h o u g h  t h e  t w o  a u t h o r s  d o  n o t  o p e r a t e  w i t h  t h e  s a m e  c o n c e p t i o n .     

M o r e o v e r ,  t h i s  i d e a l  i s  a l s o  e x p r e s s e d  i n  J o h n  S t u a r t  M i l l ’ s  a c c o u n t .  I n  a  

m a r v e l l o u s  a n a l y s i s  o f  h i s  w o r k ,  A l e x a n d e r  H e r z e n ,  M i l l ’ s  c o n t e m p o r a r y  a n d  a  

capt ivat ing intel lectual  f igure  of  19 t h  century  Russ ia ,  p inpoints  Mi l l ’ s  ingenuity  

i n  d e f e n d i n g  l i b e r t y .  H e  w r i t e s :  “ M i l t o n  d e f e n d e d  f r e e d o m  o f  s p e e c h  a g a i n s t  

t h e  a t t a c k s  o f  a u t h o r i t y ,  a g a i n s t  v i o l e n c e  [ … ] .  M i l l ’ s  e n e m y  i s  q u i t e  d i f f e r e n t :  

h e  i s  s t a n d i n g  u p  f o r  l i b e r t y  n o t  a g a i n s t  a n  e d u c a t e d  g o v e r n m e n t ,  b u t  a g a i n s t  

s o c i e t y ,  a g a i n s t  c u s t o m ,  a g a i n s t  t h e  d e a d e n i n g  f o r c e  o f  i n d i f f e r e n c e ,  a g a i n s t  

p e t t y  i n t o l e r a n c e ,  a g a i n s t  m e d i o c r i t y . ” 47 W h a t  M i l l  c a l l s  f o r  i s  t h a t  p e o p l e  r e -

s p e c t  e a c h  o t h e r ’ s  f r e e d o m  i n  h o w  t h e y  r e l a t e  t o  e a c h  o t h e r  a n d  h e  c a n  t h e r e -

f o r e  b e  s e e n  a s  a  c h a m p i o n  o f  a  l i b e r a l  r e l a t i o n a l  i d e a l .   

T h i r d ,  n e o - r e p u b l i c a n  r e l a t i o n a l  p r i n c i p l e s  c a n  b e  s e e n  t o  d e m a n d  t h a t  

i n d i v i d u a l s  d o  n o t  d o m i n a t e  e a c h  o t h e r  i n  e v e r y d a y  i n t e r a c t i o n , 48 f o r  e x a m p l e  

a t  t h e  w o r k p l a c e  o r  i n  t h e  f a m i l y .  A n d  f o u r t h ,  c o m m u n i t a r i a n  r e l a t i o n a l  p r i n c i -

p l e s  a r e  t h o s e  t h a t  s e e k  t o  e s t a b l i s h ,  a s  N a g e l  p u t s  i t ,  “ a  c o n d i t i o n  o f  t h e  r i g h t  

                                                             

‘ v i o l e n c e ’  [ … ] . ”  I  t h i n k  t h a t  K o l o d n y  i s  r i g h t ,  b u t  h e  d o e s  n o t  p i n p o i n t  w h a t  t h e  c o n f u -
s i o n  i s .  W h a t  t h e  a n a l y s i s  c o n f u s e s  i s  s o c i a l  i n e q u a l i t y  w i t h  w h a t  o n e  m i g h t  c a l l  s o c i a l  
u n f r e e d o m  a n d  o t h e r  o b j e c t i o n a b l e  s o c i a l  r e l a t i o n s .  
47 H e r z e n  ( 1 9 8 2 :  4 5 9 ) .   
48 S e e  f o r  e x a m p l e  P e t t i t  ( 1 9 9 7 ) .  N o t e  t h a t  S c h u p p e r t  ( 2 0 1 5 :  4 4 0 )  a r g u e s  t h a t  “ r e p u b l i -
c a n  a c c o u n t s  o f  e q u a l i t y  s h a r e  a  s i g n i f i c a n t  n o r m a t i v e  o v e r l a p  w i t h  t h e  i d e a  o f  ‘ s o c i a l  
e q u a l i t y ’ ” ,  b u t  f o r  h i m  t h e  o v e r l a p  i s  t h a t  t h e  i d e a l  o f  f r e e d o m  o f  n o n - d o m i n a t i o n  i s  
“ s t r u c t u r a l l y  e g a l i t a r i a n ”  ( 4 4 2 ) .  T h e  o v e r l a p  I  p i n p o i n t  i s  d i f f e r e n t :  b o t h  a m o u n t  t o  r e -
l a t i o n a l  i d e a l s ,  b u t  t o  d i f f e r e n t  o n e s .  
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k ind re lat ions  among [ the  members  of  soc iety ]  and of  the  format ion of  heal thy  

f ra ternal  a t t i tudes,  des i res  and sympathies .” 49   

A s  c a n  b e  s e e n ,  t h e  f i r s t  r e f i n e m e n t  a l l o w s  t o  d i s t i n g u i s h  b e t w e e n  d i f -

ferent  k inds  of  re lat ional  pr inc iples .  In  turn,  th is  wi l l  a l low me in  the  next  sec -

t ion  to  depic t  the  Cruel ty  Pr inc iple  as  a  re lat ional  pr inc iple  wi thout  a t  the  same 

h a v i n g  t o  d e s c r i b e  i t  a s  a n  e g a l i t a r i a n  o n e .   

S o  m u c h  o n  t h e  f i r s t  r e f i n e m e n t  I  s u g g e s t  t o  S c h e f f l e r ’ s  d i s t i n c t i o n .  T h e  

s e c o n d  o n e  i s  t o  f u r t h e r  d i f f e r e n t i a t e  b e t w e e n  f o r m s  o f  r e l a t i o n s  t h a t  a r e  s e e n  

a s  r e l e v a n t  o n  t h e  r e l a t i o n a l  v i e w ,  o n  a  s p e c t r u m  b e t w e e n  d i r e c t  a n d  i n d i r e c t .  

I t  i s  a lso  poss ible  to  say  that  these  are  di f ferent  v iews  on the  scope  o f  the  pr in-

c i p l e . 50 O n  t h e  o n e  h a n d ,  s o m e  a u t h o r s  a r g u e  t h a t  p e o p l e  s h o u l d  r e g a r d  a n d  

t reat  each other  in  cer ta in  ways  in  di rect  interact ion:  in  face- to - face  interact ion 

but  a lso  in  one- to -one communicat ive  interact ion,  for  example  v ia  Facebook or  

Twi t ter .  Anderson for  instance  argues  that  “egal i tar ians  seek  to  abol ish  oppres -

s i o n  –  t h a t  i s ,  f o r m s  o f  s o c i a l  r e l a t i o n s h i p s  b y  w h i c h  s o m e  p e o p l e  [ … ]  e x p l o i t ,  

d e m e a n ,  a n d  i n f l i c t  v i o l e n c e  u p o n  o t h e r s . ” 51 

 On the  other  h a n d ,  m o s t  a u t h o r s  a l s o  i n s i s t  t h a t  p e o p l e  s h o u l d  s t a n d  i n   

                                                             

49 N a g e l  ( 1 9 7 9 :  1 0 8 ) .  
50 N a t h  ( 2 0 1 4 )  f o r  e x a m p l e  u s e s  t h i s  t e r m i n o l o g y .   
51 A n d e r s o n  ( 1 9 9 9 :  3 1 3 ) .  I n  a  r e c e n t  p a p e r ,  S c h e f f l e r  ( 2 0 1 5 :  3 0 )  a l s o  s p e c i f i e s  w h a t  t h e  
r e l a t i o n a l  i d e a l  i n v o l v e s  o n  a n  i n t e r a c t i o n a l  l e v e l ,  n a m e l y  t h a t  i n d i v i d u a l s  h a v e  p a r t i c -
u l a r  “ a t t i t u d e s ,  m o t i v e s ,  a n d  d i s p o s i t i o n s  t o  o n e  a n o t h e r ” ,  w h a t  h e  c a l l s  d e l i b e r a t i v e  
c o n s t r a i n t s .  
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cer ta in  re lat ions  towards  each other  where  this  does  not  involve  di rect  interac -

t i o n . 52 S u c h  r e l a t i o n s h i p s  w h e r e  n o  f a c e - t o - f a c e  i n t e r a c t i o n  t a k e s  p l a c e ,  n o r  

one- to -one communicat ive  interact ion,  I  shal l  ca l l  indi rect  re lat ionships .  Wol f f  

a n d  d e - S h a l i t  f o r  e x a m p l e  c h a m p i o n  a  s o c i e t y  i n  w h i c h  p e o p l e  h a v e  a  c e r t a i n  

“connect ion wi th  others” . 53 This  does  not  only  mean that  people  should  behave 

in  respect ful  ways  towards  each other  when met  in  person.  I t  goes  beyond that  

and impl ies ,  among other  th ings,  that  people  should  take  act ion so  that  no  one 

i n  s o c i e t y  i s  l e f t  b e h i n d .  

 In  sum,  the  two ref inements  I  suggest  in  th is  sect ion can be  seen as  two 

dis t inct ions  to  character ise  re lat ional  pr inc iples:  between l iberal  and re lat ional  

o n e s ,  a n d  b e t w e e n  t h o s e  t h a t  p r e s c r i b e  c e r t a i n  f o r m s  o f  d i r e c t  interact ion and 

those  that  a lso  prescr ibe  indirect  ways  to  re late  to  others .   

 

§ 2 1  A  r e l a t i o n a l  a n d  a d m i n i s t r a t i v e  p r i n c i p l e  

W i t h  t h e s e  d i s t i n c t i o n s  a t  h a n d ,  I  c a n  n o w  i n t r o d u c e  t h e  t h i r d  f e a t u r e  o f  t h e  

Cruel ty  Pr inc iple ,  that  i t  i s  both  a  re lat ional  and an adminis t rat ive  pr inc iple .  I t  

(a )  character ises  the  s t ructure  of  the  re lat ionship  between people,  s tat ing that  

one must  not  be  c ruel  to  each other ,  and (b)  prescr ibes  that  s tate  of f i c ia ls  must  

                                                             

52 N a t h  ( 2 0 1 4 )  a d d r e s s e s  s p e c i f i c a l l y  t h i s  q u e s t i o n  w h i c h  i n d i v i d u a l s  s h o u l d  b e  s e e n  t o  
r e l a t e  t o  e a c h  o t h e r  a n d  p r e s e n t s  t h e  v e r y  c a p a c i o u s  v i e w  t h a t  r e l a t i o n a l  f a c t s  t h a t  c a n  
o b t a i n  b e y o n d  s t a t e  b o r d e r s .  
53 W o l f f  &  d e - S h a l i t  ( 2 0 0 7 :  6 ) .   
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not  be  c ruel  to  c i t i zens  in  thei r  day- to -day  businesses .  This  inc ludes  but  i s  not  

l i m i t e d  t o :  r e f r a i n i n g  f r o m  s e v e r e  h u m i l i a t i o n ,  f r o m  e v o k i n g  e x t r e m e  f e a r  a s  

w e l l  a s  f r o m  v a r i o u s  f o r m s  o f  p h y s i c a l  v i o l e n c e .     

 I t  s e e m s  t h a t  t h i s  t a k e  o n  t h e  C r u e l t y  P r i n c i p l e  o v e r l a p s  w i t h  S h k l a r ’ s  

u n d e r s t a n d i n g  o f  i t .  I n  t h e  b e g i n n i n g  o f  L i b e r a l i s m  o f  F e a r ,  s h e  d e s c r i b e s  t h e  

p r i n c i p l e  a s  a n  a d m i n i s t r a t i v e  i d e a l ,  w r i t i n g  t h a t  t h i s  v e r s i o n  o f  l i b e r a l i s m  “ r e -

g a r d s  a b u s e s  o f  p u b l i c  p o w e r  i n  a l l  r e g i m e s  w i t h  e q u a l  t r e p i d a t i o n .  I t  w o r r i e s  

a b o u t  t h e  e x c e s s e s  o f  o f f i c i a l  a g e n t s  a t  e v e r y  l e v e l  o f  g o v e r n m e n t . ” 54 B u t  l a t e r  

i n  h e r  e s s a y  s h e  a l s o  e x t e n d s  t h e  w o r r y  t o  c i v i c  a c t o r s :  “ t h e  s e p a r a t i o n  o f  t h e  

publ ic  f rom the  pr ivate  is  ev ident ly  far  f rom stable  here,  especia l ly  i f  one does  

not  ignore  the  power  of  corporate  business  enterpr ises .  […]  I t  i s  the  task  of  a  

l i b e r a l  c i t i z e n r y  t o  s e e  t h a t  n o  o n e  o f f i c i a l  o r  u n o f f i c i a l  c a n  i n t i m i d a t e  a n y -

o n e . ” 55 H e r  i d e a l  i s  t h u s  a l s o  a  r e l a t i o n a l  o n e ,  g i v e n  t h a t  t h e  p r i n c i p l e s  s t i p u -

l a t e s  h o w  p e o p l e  ( o r  c i v i c  a c t o r s )  o u g h t  t o  t r e a t  e a c h  o t h e r . 56 

T h e  C r u e l t y  P r i n c i p l e  q u a  r e l a t i o n a l  p r i n c i p l e  i s  y e t  d i f f e r e n t  f r o m  t h e   

                                                             

54 S h k l a r  ( 1 9 8 9 :  2 8 ) .  
55 i b i d :  3 1 .  
56 I t  s e e m s  t o  m e  t h a t  S h k l a r  s h a r e s  t h i s  p e n c h a n t  f o r  r e l a t i o n a l  i d e a l s  w i t h  A r e n d t .  T h e  
l a s t  p a r a g r a p h  o f  E i c h m a n n  i n  J e r u s a l e m  ( 1 9 6 3 )  r e a d s  a s  f o l l o w s :  “ F o r  t h e  l e s s o n  o f  s u c h  
s t o r i e s  i s  s i m p l e  a n d  w i t h i n  e v e r y b o d y ' s  g r a s p .  P o l i t i c a l l y  s p e a k i n g ,  i t  i s  t h a t  u n d e r  c o n -
d i t i o n s  o f  t e r r o r  m o s t  p e o p l e  w i l l  c o m p l y  b u t  s o m e  p e o p l e  w i l l  n o t  [ … ] .  H u m a n l y  s p e a k -
i n g ,  n o  m o r e  i s  r e q u i r e d ,  a n d  n o  m o r e  c a n  r e a s o n a b l y  b e  a s k e d ,  f o r  t h i s  p l a n e t  t o  r e m a i n  
a  p l a c e  f i t  f o r  h u m a n  h a b i t a t i o n . “ 56 I  t h i n k  t h a t  “ a  p l a n e t  f i t  f o r  h u m a n  h a b i t a t i o n ”  i s  
m e a n t  a s  a  r e l a t i o n a l  i d e a l  i n  t h i s  c o n t e x t ,  f o r  i t  d e p i c t s  a  s t a t e  o f  a f f a i r s  i n  w h i c h  o r d i -
n a r y  p e o p l e  d o  n o t  t e r r o r i s e  a n d  k i l l  t h e i r  f e l l o w  c i t i z e n s .  
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n o r m s  d e f e n d e d  b y  S c h e f f l e r  a n d  A n d e r s o n  i n  t h a t  t h e  m a i n  d r i v i n g  f o r c e  b e -

hind i t  i s  a  fervent  commitment  to  f reedom.  Shklar  thus  wr i tes  that  the  ul t imate  

g o a l  i s  t h a t  e v e r y  a d u l t  s h o u l d  b e  a b l e  “ t o  m a k e  a s  m a n y  e f f e c t i v e  d e c i s i o n s  

w i t h o u t  f e a r  o r  f a v o u r  a b o u t  a s  m a n y  a s p e c t s  o f  h e r  o r  h i s  l i f e  a s  i s  c o m p a t i b l e  

wi th  the  l ike  f reedom of  every  other  adul t . ” 57 I  wi l l  d iscuss  the  connect ion be-

tween avoiding cruel ty  and enabl ing f reedom at  length  in  the  next  Chapter .  For  

t h e  m o m e n t  I  a m  a s s u m i n g  t h a t  i t  i s  c o r r e c t  t o  i n d i c a t e  t h a t  t h e  p r i n c i p l e  d e -

l i n e a t e s  f i r s t  a n d  f o r e m o s t  a  l i b e r a l  r e l a t i o n a l  i d e a l .  

Yet  the  Cruel ty  Pr inc iple  i s  a lso  an  egal i tar ian  pr inc iple  in  the  fo l lowing 

s e n s e :  I n  § 1 4  I  d i s c u s s  a n d  r e j e c t  H a l l i e ’ s  s u g g e s t i o n  t h a t  c r u e l  a c t s  a l w a y s  

i n v o l v e  c e r t a i n  u n e q u a l  p o w e r - r e l a t i o n s h i p  b e t w e e n  t h e  p e r p e t r a t o r  a n d  t h e  

v ic t im.  But  th is  i s  not  to  deny  that  c ruel  ac ts  regular ly  involve  unequal  power -

re lat ionships ,  which  I  th ink  is  p lausible .  Accordingly ,  avoiding cruel ty  wi l l  a lso  

involve  ( in  some cases  at  least )  prevent ing unequal  power - re lat ionships ,  which  

c a n  b e  u n d e r s t o o d  a s  a n  e g a l i t a r i a n  r e l a t i o n a l  i d e a l .  N o n e t h e l e s s ,  I  w a n t  t o  

s t r e s s  t h a t  t h i s  i s  n o t  a  c o n c e p t u a l  n e c e s s i t y .     

M o r e o v e r ,  t h e  C r u e l t y  P r i n c i p l e  q u a  r e l a t i o n a l  p r i n c i p l e  h a s  a  r e l a t i v e l y  

wide scope.  I t  character izes  how the  di rect  interact ions  between people  should  

be,  but  indirect  re lat ionships  are  re levant ,  too.  This  fo l lows  f rom the  concept i o n  

                                                             

57 S h k l a r  ( 1 9 8 9 :  2 1 ) .  
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o f  c r u e l t y  I  p r e s e n t  i n  C h a p t e r  1 .  O n  t h e  o n e  h a n d ,  t h e  d e f i n i t i o n  e x t e n d s  o v e r  

s e v e r e  d o m e s t i c  v i o l e n c e  b e t w e e n  c o u p l e s ,  b r u t a l  i l l - t r e a t m e n t  o f  c h i l d r e n  b y  

thei r  parents  or  deep humil ia t ion at  the  workplace.  Accordingly ,  to  avoid  c ruel  

a c t s  m e a n s  t o  g i v e  s h a p e  t o  d i r e c t  f a c e - t o - f a c e  a n d  o ne- to -one commun i c a t i v e  

i n t e r a c t i o n s .      

O n  t h e  o t h e r  h a n d ,  I  a l s o  a r g u e  i n  § 1 2  t h a t  a  n e c e s s a r y  f e a t u r e  o f  t h e  

c o n c e p t  c r u e l t y  i s  t h a t  m o r a l  r e s p o n s i b i l i t y  c a n  b e  a t t r i b u t e d  t o  a n  a g e n t .  A n d  

t o  a s c r i b e  m o r a l  r e s p o n s i b i l i t y  d o e s  n o t  r e q u i r e  f a c e - t o - f a c e  i n t e r a c t i o n .  T h e  

doctor  who abducts  some people  and lets  others  car ry  out  h ideous  medical  ex -

per iments  on them is  compl ic i t  in  the  act  even i f  he  himsel f  does  not  car ry  out  

t h e  e x p e r i m e n t s .  L i k e w i s e ,  a  c e r t a i n  g r o u p  o f  p e o p l e  c a n  b e  h e l d  r e s p o n s i b l e  

f o r  t h e  p l i g h t  o f  p e o p l e  w h e r e  i t  i s  t h e  f o r e s e e a b l e  a n d  a v o i d a b l e  c u m u l a t i v e  

ef fect  o f  thei r  ac t ions.  The  Cruel ty  Pr inc iple  demands  that  such a  course  of  ac t ion 

d o e s  n o t  t a k e  p l a c e  a n d  i t  t h e r e f o r e  a l s o  s h a p e s  i n d i r e c t  interact ions,  not  just  

d i rect  ones.  

I n  c o n c l u s i o n ,  t h e  C r u e l t y  P r i n c i p l e  i s  a n  a d m i n i s t r a t i v e  p r i n c i p l e  a n d  a  

l ibera l  re lat ional  one wi th  a  re lat ively  wide scope.   

 

§ 2 2  R e l a t i o n a l  i d e a l s  a n d  j u s t i c e :  t w o  v i e w s  

I n  t h i s  c h a p t e r  I  h a v e  s o  f a r  p o i n t e d  to  three  main  features  of  the  Cruel ty  Pr in-

c ip l e :  ( a )  t h a t  t h e  i d e a l  i n v o l v e s  c e r t a i n  e m o t i o n a l  s t a t e s ,  ( b )  i t s  n o n - u t o p i a n  
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character  and (c )  that  i t  amounts  to  a  re lat ional  and an adminis t rat ive  pr inc iple .  

The  fourth  and f inal  feature  I  want  to  br ing out  i s  that  the  Cruel ty  Pr inc iple  qua  

re lat ional  pr inc iple  i s  a t  least  in  par t  a  pr inc iple  of  just ice .  Whereas  the  former  

t h r e e  p o i n t s  a r e  s u b s t a n t i v e  i n  t h a t  t h e y  d e s c r i b e  a  p o s s i b l e  s t a t e  o f  a f f a i r s ,  

t h e  f o u r t h  f e a t u r e  i s  a  c o n c e p t u a l  p o i n t .   

I n  t h i s  s e c t i o n  n o w ,  I  w i l l  p r e s e n t  t h e  d i s t i n c t i o n  S c h e m m e l  d r a w s  b e -

t w e e n  t w o  c o m p e t i n g  v i e w s  o n  t h e  c o n n e c t i o n  b e t w e e n  e g a l i t a r i a n  r e l a t i o n a l  

p r i n c i p l e s  a n d  p r i n c i p l e s  o f  j u s t i c e .  A n  i m p o r t a n t  a s s u m p t i o n  i s  t h a t  t h e  s a m e  

d i s t i n c t i o n  c a n  b e  d r a w n  b e t w e e n  p r i n c i p l e s  o f  j u s t i c e  a n d  l i b e r a l  r e l a t i o n a l  

p r i n c i p l e s . 58 I  w i l l  t u r n  t o  t h i s  a s s u m p t i o n  a t  t h e  e n d  o f  t h i s  s e c t i o n  a n d  s t a t e  

w h y  i t  i s  j u s t i f i e d .   

T h e  d i s t i n c t i o n  S c h e m m e l  s u g g e s t s  i s  b e t w e e n  w h a t  h e  c a l l s  a  “ p l u r a l i s t  

s o c i a l  e g a l i t a r i a n i s m ”  ( i n  s h o r t :  P S E )  a n d  a  “ j u s t i c e - b a s e d  r e l a t i o n a l  e g a l i t a r i -

a n ism” ( in  short :  JRE) . 59 These  two v iews  “agree  wi th  each other  that  egal i tar ian  

c o n c e r n  s h o u l d  h a v e  a  b r o a d e r  f o c u s :  t h a t  t h e  q u e s t i o n  o f  h o w  a  p r o p e r l y  e g a l -

i t a r i a n  s o c i e t y  s h o u l d  l o o k  l i k e  n e c e s s i t a t e s  s u s t a i n e d  i n q u i r y  i n t o  t h e  k i n d  

o f  s o c i a l  a n d  p o l i t i c a l  r e l a t i o n s  t h a t  c h a r a c t e r i s e  s u c h  a  s o c i e t y . ” 60 Y e t  t h e  t w o  

                                                             

58 O t h e r w i s e  t h e  e x p o s i t i o n  w o u l d  r e q u i r e  s l i g h t  c h a n g e s  t o  t h e  t e r m i n o l o g y  w h i c h  I  w i l l  
o m i t  i n  o r d e r  t o  p r e s e n t  S c h e m m e l ’ s  a n a l y s i s  w i t h o u t  d i s t o r t i o n s .  
59 S c h e m m e l  ( 2 0 1 5 ) .  
60 S c h e m m e l  ( 2 0 1 5 :  1 4 8 ) .  
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p o s i t i o n s  d i f f e r  w i t h  r e s p e c t  t o  t h e  q u e s t i o n  w h e t h e r  r e l a t i o n a l  i d e a l s  f a l l  u n -

d e r  t h e  h e a d i n g  o f  j u s t i c e :    

W h a t  t h e y  d i s a g r e e  o n  i s  t h e  q u e s t i o n  o f  w h e t h e r  c o n c e r n  f o r  e g a l i t a r i a n  r e l a -
t i o n s  m a k e s  i t  n e c e s s a r y  t o  c o n c e i v e  o f  s o c i a l  e q u a l i t y  a s  a  v a l u e  w h i c h  i s  d i s -
t i n c t  f r o m  j u s t i c e  —  a n d  w h i c h  m i g h t  s o m e t i m e s  b e  i n  c o n f l i c t  w i t h  i t .  T h i s  i s  
w h a t  [ P S E ]  a f f i r m s ,  a n d  w h a t  m a k e s  i t  “ p l u r a l i s t ”  [ … ] .  L i b e r a l  j u s t i c e - b a s e d  r e -
l a t i o n a l  e g a l i t a r i a n i s m ,  o n  t h e  o t h e r  h a n d ,  a s  t h e  n a m e  m a k e s  c l e a r ,  r e t a i n s  a n  
e x c l u s i v e  f o c u s  o n  q u e s t i o n s  o f  s o c i a l  j u s t i c e :  i t  s e e k s  t o  s u b s u m e  c o n s i d e r a -
t i o n s  o f  s o c i a l  e q u a l i t y  e n t i r e l y  u n d e r  s o c i a l  j u s t i c e .  
 
A c c o r d i n g  t o  S c h e m m e l ,  t h e  p a r a d i g m a t i c  e x a m p l e  o f  P S E  i s  D a v i d  M i l l e r ’ s  

a c c o u n t  o f  s o c i a l  e q u a l i t y ,  w h i c h  i s  e x p r e s s e d  i n  t h e  f o l l o w i n g  p a s s a g e :  

[ T ] h e r e  a r e  t w o  d i f f e r e n t  k i n d s  o f  v a l u a b l e  e q u a l i t y ,  o n e  c o n n e c t e d  w i t h  j u s t i c e ,  
a n d  t h e  o t h e r  s t a n d i n g  i n d e p e n d e n t l y  o f  i t .  E q u a l i t y  o f  t h e  f i r s t  k i n d  i s  d i s t r i b -
u t i v e  i n  n a t u r e .  I t  s p e c i f i e s  t h a t  b e n e f i t s  o f  a  c e r t a i n  k i n d  —  r i g h t s ,  f o r  i n s t a n c e  
—  s h o u l d  b e  d i s t r i b u t e d  e q u a l l y ,  b e c a u s e  j u s t i c e  r e q u i r e s  t h i s .  T h e  s e c o n d  k i n d  
o f  e q u a l i t y  i s  n o t  i n  t h i s  s e n s e  d i s t r i b u t i v e .  I t  d o e s  n o t  s p e c i f y  d i r e c t l y  a n y  
d i s t r i b u t i o n  o f  r i g h t s  o r  r e s o u r c e s .  I n s t e a d  i t  s i g n i f i e s  a  s o c i a l  i d e a l ,  t h e  i d e a l  
o f  a  s o c i e t y  i n  w h i c h  p e o p l e  r e g a r d  a n d  t r e a t  o n e  a n o t h e r  a s  e q u a l s ,  i n  o t h e r  
w o r d s  a  s o c i e t y  t h a t  i s  n o t  m a r k e d  b y  s t a t u s  d i v i s i o n s  s u c h  t h a t  o n e  c a n  p l a ce  
d i f f e r e n t  p e o p l e  i n  h i e r a r c h i c a l l y  r a n k e d  c a t e g o r i e s ,  i n  d i f f e r e n t  c l a s s e s  f o r  i n -
s t a n c e .  W e  c a n  c a l l  t h i s  s e c o n d  k i n d  o f  e q u a l i t y  e q u a l i t y  o f  s t a t u s ,  o r  s i m p l y  
s o c i a l  e q u a l i t y . 61  
 
M i l l e r ’ s  v i e w  i s  t h a t  soc ia l  equal i ty  and just ice  are  d i s t i n c t  g o o d s  t h a t  n e e d  t o  

b e  b a l a n c e d  w i t h  e a c h  o t h e r .  T h e  d i s t i n c t n e s s - c l a i m  i s  b a s e d  o n  t w o  p r e m i s e s :  

The  f i rs t  premise  is  (a )  that  just ice  i s  essent ia l ly  d is t r ibut ive.  According to  him,  

t h r e e  v a l u e s  n e e d  t o  b e  b a l a n c e d  w i t h  e a c h  o t h e r  –  e q u a l i t y ,  n e e d  a n d  d e s e r t  –  

                                                             

61 M i l l e r  ( 1 9 9 8 ) .  F u r t h e r  e x a m p l e s  S c h e m m e l  h i g h l i g h t s  a r e  C o h e n ’ s  ( 2 0 0 9 )  d i s t i n c t i o n  
b e t w e e n  p r i n c i p l e s  o f  c o m m u n i t y  a n d  p r i n c i p l e s  o f  j u s t i c e ,  W o l f f ’ s  ( 1 9 9 8 )  d i s t i n c t i o n  
b e t w e e n  a  c o n c e r n  f o r  f a i r n e s s  a n d  a  c o n c e r n  f o r  r e s p e c t ,  a n d  O ’ N e i l l ’ s  ( 2 0 0 8 )  a c c o u n t  
o f  n o n i n t r i n s i c  e g a l i t a r i a n i s m .  
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w h e n  d e t e r m i n i n g  h o w  t o  d i s t r i b u t e  r i g h t s  a n d  r e s o u r c e s .  T h e  s e c o n d  p r e m i s e  

i s  that  (b)  soc ia l  equal i ty  i s  not  d is t r ibut ive  in  the  same sense  just ice  i s .  I f  th is  

i s  t r u e ,  t h e n  i t  i s  n e c e s s a r y  t o  c o n c e i v e  o f  s o c i a l  e q u a l i t y  a s  a  v a l u e  w h i c h  i s  

d i s t i n c t  f r o m  j u s t i c e .   

I n  o p p o s i t i o n  t o  M i l l e r ,  S c h e m m e l  e n d o r s e s  t h e  j u s t i c e - b a s e d  v i e w .  H e  

a r g u e s  t h a t  t h e  “ c o n c e r n  a b o u t  —  y e t  t o  b e  s p e c i f i e d  —  e g a l i t a r i a n  r e l a t i o n s  

o u g h t  t o  b e  r e g a r d e d  a s  t h e  p r i m a r y  c o n c e r n  o f  s o c i a l  j u s t i c e . ”  T o  s u p p o r t  h i s  

c l a i m ,  S c h e m m e l  c r i t i c i z e s  p r e m i s e  ( a )  a b o v e  a n d  m a i n t a i n s  t h a t  “ t h e  p r i m a r y  

f o c u s  o f  t h e  “ e q u a l i t y  o f  w h a t ” – d e b a t e  o n  d i s t r i b u t i o n s  i s  m i s g u i d e d . ”  J u s t i c e  

does  not  only  concern  the  dis t r ibut ion of  r ights  and resources  but  more  broadly  

governing “ indiv iduals ’  re lat ions  to  each other  as  f ree  and equal  wi thin  soc iety  

u n d e r s t o o d  a s  a  c o o p e r a t i v e  e n t e r p r i s e . ” 62 A c c o r d i n g  t o  S c h e m m e l ,  r e l a t i o n a l  

p r i n c i p l e s  m e e t  t h i s  c r i t e r i o n  a n d  a r e  t h u s  t o  b e  s e e n  a s  p r i n c i p l e s  o f  j u s t i c e .   

 T o  r e i t e r a t e :  S c h e m m e l  d r a w s  h e r e  a  d i s t i n c t i o n  b e t w e e n  t w o  c o m p e t i n g  

v i e w s  o n  t h e  c o n n e c t i o n  b e t w e e n  j u s t i c e  a n d  e g a l i t a r i a n  r e l a t i o n a l  p r i n c i p l e s .  

I  sa id  at  the  outset  o f  th is  sect ion that  I  take  these  as  two compet ing v iews  on 

t h e  l i n k  b e t w e e n  r e l a t i o n a l  p r i n c i p l e s  i n  g e n e r a l  a n d  p r i n c i p l e s  o f  j u s t i c e .  T h e  

reason for  th is  i s  the  fo l lowing:  What  sets  egal i tar ian  re lat ional  pr inc iples  apart  

                                                             

62 W i t h  r e f e r e n c e  t o  R a w l s ,  S c h e m m e l  ( 2 0 1 5 )  c o n t i n u e s :  “ t h e  t a s k  o f  s o c i a l  j u s t i c e  [ i s ]  
t h a t  o f  i d e n t i f y i n g  t h e  s o c i e t a l  c o n s t r a i n t s  w i t h i n  w h i c h  e q u a l  o p p o r t u n i t y  f o r  a l l  i n d i -
v i d u a l s  t o  p u r s u e  a n d  r e v i s e  t h e i r  o w n  c o n c e p t i o n  o f  t h e  g o o d  c a n  b e  s e c u r e d  [ … ] . ”  



 94 

f rom pr inc iples  of  just ice ,  a t  least  according to  Mi l ler ,  i s  that  they  are  not  d is -

t r ibut ive  in  a  s p e c i f i c  s e n s e .  I f  t h i s  i s  t r u e  o f  e g a l i t a r i a n  r e l a t i o n a l  p r i n c i p l e s ,  

i t  w i l l  a l s o  b e  t r u e  o f  l i b e r a l  r e l a t i o n a l  p r i n c i p l e s .  I n  c o n t r a s t ,  t h e  r e a s o n  w h y  

S c h e m m e l  t h i n k s  t h a t  e g a l i t a r i a n  r e l a t i o n a l  p r i n c i p l e s  s h o u l d  b e  s e e n  a s  p r i n -

c i p l e s  o f  j u s t i c e  i s  t h a t  t h e y  g o v e r n  i n d i v i d u a l s ’  r e l a t i o n s  w i t h  e a c h  o t h e r .  T h e  

s a m e  c a n  b e  s a i d  a b o u t  l i b e r a l  r e l a t i o n a l  p r i n c i p l e s .  N o t h i n g  d e p e n d s  o n  t h e  

f a c t  t h a t  t h e  r e l a t i o n a l  p r i n c i p l e s  a r e  t a k e n  a s  e g a l i t a r i a n  i n  c h a r a c t e r  i n  o r d e r  

t o  d r a w  t h e  d i s t i n c t i o n .   

 

§ 2 3  T h e  C r u e l t y  P r i n c i p l e  a n d  j u s t i c e  

W h e t h e r  t h e  C r u e l t y  P r i n c i p l e  q u a  r e l a t i o n a l  p r i n c i p l e  i s  a  p r i n c i p l e  o f  j u s t i c e  

o r  n o t  d e p e n d s  o n  w h e t h e r  P S E  o r  J R E  i s  m o r e  p l a u s i b l e .  I f  J R E  i s  c o r r e c t ,  t h i s  

w i l l  m e a n  t h a t  t h e  C r u e l t y  P r i n c i p l e  i s  a  p r i n c i p l e  o f  j u s t i c e .  B u t  i f  P S E  i s  t r u e ,  

then the  pic ture  wi l l  be  di f ferent .  In  th is  sect ion I  f i rs t  want  to  show that  Schem-

m e l ’ s  a r g u m e n t  a g a i n s t  P S E  f a i l s .  I n  t h e  n e x t  s t e p ,  I  w a n t  t o  e x p l o r e  w h a t  t h i s  

i m p l i e s  f o r  t h e  s t a t u s  o f  t h e  C r u e l t y  P r i n c i p l e .   

I  s tar t  wi th  Schemmel ’s  case  against  PSE.  I t  rests  on  two points:  The  f i rs t  

o n e  i s ,  a s  I  i n d i c a t e  a b o v e ,  t h a t  t h e  c o n c e p t i o n  o f  j u s t i c e  u n d e r l y i n g  P S E  i s  

s e e n  a s  m i s g u i d e d ,  i . e .  t h e  v i e w  t h a t  j u s t i c e  i s  j u s t  a b o u t  t h e  d i s t r i b u t i o n  o f  

r e s o u r c e s  a n d  r i g h t s .  T h o u g h  S c h e m m e l  d o e s  n o t  s t r e s s  t h i s  p o i n t ,  i t  i s  t h e  

c e n t r a l  p o i n t  o f  d i s a g r e e m e n t  b e t w e e n  M i l l e r  a n d  h i m  a n d  i t  e x p l a i n s  w h y  t h e  
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two authors  ar r ive  at  d iss imi lar  v iews  on the  re lat ion between just ice  and re la -

t i o n a l  i d e a l s .  

S e c o n d ,  S c h e m m e l  m a i n t a i n s  t h a t  P S E  l e a d s  t o  a  p e r f e c t i o n i s t  p o s i t i o n .   

He  thinks  that  goods  such as  the  absence  of  h ierarchies  are  va lued (a )  int r ins i -

c a l l y ,  n o t  i n s t r u m e n t a l l y  a n d  ( b )  a s  i m p e r s o n a l  g o o d s .  W h a t  h e  m e a n s  b y  i n -

t r ins ic  i s  that  such goods  are  seen as  desi rable  in  themselves ,  i .e .  “ in  thei r  own 

r ight ,  independent  of  thei r  negat ive  ef fects .” 63 The  example  Schemmel  provides  

is  Cohen’s  ideal  o f  c iv ic  f r iendship.  He argues  that  f r iendship  is  a t t r ibuted im-

p e r s o n a l  v a l u e  a n d  i s  s e e n  a s  n o t  “ r e d u c i b l e  t o  [ t h e ]  i m p a c t  o n  t h e  w e l f a r e  o f  

t h o s e  e n g a g e d ”  i n  t h e  i n t e r a c t i o n . 64 O n  t h e  b a s i s  o f  t h i s  o b s e r v a t i o n ,  h e  c o n -

t e n d s  t h a t  P S E  m a k e s  “ p e r f e c t i o n i s t  c l a i m s  a b o u t  t h e  s o c i a l  g o o d ” ,  t h e  c l a i m  

h e r e  b e i n g  t h a t  “ i n d i v i d u a l s  s h o u l d  [ … ]  s t r i v e  f o r  t h e m  [ … ]  e v e n  i f  i t  i s  n o t  

p e r s o n a l l y  g o o d  f o r  t h e m  i n  a n y  w a y . ” 65 

S c h e m m e l  o p p o s e s  s u c h  p e r f e c t i o n i s t  c l a i m s ,  e m p h a s i z i n g  t h e  i m p o r -

t a n c e  o f  r e s p e c t  f o r  i n d i v i d u a l  a u t o n o m y  a n d  o f  e q u a l  o p p o r t u n i t y  t o  p u r s u e  a  

w i d e  a r r a y  o f  c o n c e p t i o n s  o f  t h e  g o o d .  T h e  p o i n t  i s  t h a t  “ r e q u i r i n g  p e o p l e  t o  

support  […]  ar rangements  that  are  not  even a imed at  susta ining and enhancing 

t h e i r  p e r s o n a l  g o o d  [ … ] ,  b u t  r e q u i r e  t h e m  t o  p e r h a p s  s a c r i f i c e  p a r t  o f  i t  f o r  

                                                             

63 i b i d :  1 5 1 .  
64 i b i d :  1 6 3 .  
65 i b i d .  
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s o m e  i m p e r s o n a l  v a l u e  i s  a  c a s e  o f  o p p r e s s i o n . ” 66 T h e  b o t t o m  l i n e  t h e n  i s  t h a t  

P S E  e n t a i l s  d e m a n d s  t h a t  a r e  o p p r e s s i v e  a n d  i l l i b e r a l .   

I n  r e s p o n s e  t o  S c h e m m e l ’ s  c a s e  a g a i n s t  P S E ,  I  w a n t  t o  n o t e  t h a t  b o t h  a r -  

guments  are  radica l ly  incomplete  and therefore  fa i l  to  convince.  The  f i rs t  argu-

ment  i s  incomplete  because  Schemmel  s imply  juxtaposes  his  preferred concep-

t ion of  just ice  wi th  Mi l ler ’s  and does  not  present  a  reason as  to  why the  former  

i s  t o  b e  p r e f e r r e d  o v e r  t h e  l a t t e r .  N e i t h e r  d o e s  S c h e m m e l  t a k e  i s s u e  w i t h  C o -

h e n ’ s  n o r  w i t h  W o l f f ’ s  c o n c e p t i o n  o f  j u s t i c e ,  w h o m  h e  r e g a r d s  a s  c h a m p i o n s  o f  

P S E .  T h i s  i s  a  c r u c i a l  c l a i m  h e  d o e s  n o t  m a k e  g o o d .  

T h e  s e c o n d  a r g u m e n t  i s  i n c o m p l e t e ,  t o o .  T h e  p r o b l e m a t i c  p r e m i s e  h e r e  

i s  t h a t  a d v o c a t e s  o f  r e l a t i o n a l  v i e w s  m u s t  s e e  a n  i n t r i n s i c  v a l u e  i n  t h e  r e l a t i o n -

s h i p s  t h e y  r e g a r d  a s  d e s i r a b l e .  S c h e m m e l  s t r e s s e s  t h i s  p o i n t  e a r l i e r  i n  h i s  p a -

p e r ,  w r i t i n g  t h a t  t h e  “ s o c i a l  e g a l i t a r i a n  c o n c e r n  m u s t  b e  r e g a r d e d  a s  u l t i m a t e .  

I t  m u s t  n o t  b e  r e d u c i b l e  t o  c o n c e r n s  a b o u t  a g g r e g a t e  w e l f a r e  o r  e v e n  t h e  w e l -

f a r e  o f  t h e  d i s a d v a n t a g e d . ” 67 H o w e v e r ,  h e  d o e s  n o t  o f f e r  e v i d e n c e  f o r  t h i s  p r e m -

i s e  a n d  s t a t e s  t h a t  i t  i s  “ f a i r l y  o b v i o u s ” . 68 

 T h e  i s s u e  h e r e  i s  n o t  o n l y  t h a t  S c h e m m e l  d e l i v e r s  n o  a r g u m e n t ,  b u t  a l s o  

t h a t  t h e  p r e m i s e  i s  n o t  o b v i o u s  a t  a l l .  A n d  t h e  s i m p l e  r e a s o n  f o r  t h i s  i s  t h a t  

                                                             

66 i b i d :  1 6 4 .  
67 i b i d :  1 5 1 .  
68 i b i d .  
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prominent  advocates  of  PSE  do not  walk  r ight  into  th is  t rap.  Wol f f  and de-Shal i t  

a r e  e x p l i c i t  a b o u t  t h i s  a n d  w r i t e :  “ s o c i a l  e q u a l i t y  i s  n o t  –  o r  a t  l e a s t  n o t  o n l y  –  

s o m e  m y s t e r i o u s  g o o d  i n  i t s e l f .  U n l e s s  i t  c a n  b e  s h o w n  t h a t  s o c i a l  e q u a l i t y  –  

such as  re lat ions  of  community  and sol idar i ty  between people  –  i s  good for  the  

p e o p l e  w h o  l i v e  i n  t h a t  s o c i e t y ,  i t  i s  v e r y  h a r d  t o  s e e  i t s  p o i n t . ” 69 O ’ N e i l l ,  t o o ,  

b r i n g s  o u t  t h e  i n s t r u m e n t a l  v a l u e  o f  c e r t a i n  e g a l i t a r i a n  r e l a t i o n s h i p s ,  e . g .  t h e  

p r o t e c t i o n  o f  a  “ s e c u r e  s e n s e  o f  s t a n d i n g  a n d  o f  a g e n c y . ” 70 

In  l ight  o f  that ,  i t  i s  not  obvious  that  authors  whom Schemmel  assoc iates  

w i t h  P S E  m u s t  r e q u i r e  p e o p l e  t o  s u p p o r t  a r r a n g e m e n t s  t h a t  a r e  n o t  a i m e d  a t  

s u s t a i n i n g  a n d  e n h a n c i n g  t h e i r  p e r s o n a l  g o o d .  H e n c e  i t  d o e s  n o t  f o l l o w  t h a t  

P S E  m u s t  m a k e  d e m a n d s  t h a t  a r e  o p p r e s s i v e  a n d  i l l i b e r a l .  B o t h  a r g u m e n t s  h e  

p r e s e n t s  a g a i n s t  P S E  t h u s  f a i l  t o  c o n v i n c e .    

This  has  impl icat ions  for  the  Cruel ty  Pr inc iple .  Schemmel ’s  case  against  

P S E  d o e s  n o t  s e t t l e  t h a t  t h e  C r u e l t y  P r i n c i p l e  a s  d e l i n e a t i n g  a  r e l a t i o n a l  i d e a l  

i s  a  pr inc iple  of  just ice .  This  leaves  us  wi th  the  fo l lowing pic ture:  i f  we draw on 

the  same concept ion of  just ice  as  Schemmel,  then c lear ly  the  Cruel ty  Pr inc iple  

qua  re lat ional  pr inc iple  wi l l  count  as  a  pr inc iple  of  just ice .  This  i s  because  pr in-

c i p l e s  o f  j u s t i c e ,  a c c o r d i n g  t o  S c h e m m e l ,  g o v e r n  i n d i v i d u a l s ’  r e l a t i o n s  t o  e a c h  

                                                             

69 W o l f f  &  d e - S h a l i t  ( 2 0 0 7 :  6 ) .   
70 O ’ N e i l l  ( 2 0 0 8  : 1 2 8 ) .  
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o t h e r  a s  f r e e  a n d  e q u a l  w i t h i n  s o c i e t y  u n d e r s t o o d  a s  a  c o o p e r a t i v e  e n t e r p r i s e ,  

a n d  t h i s  i s ,  a s  I  d e m o n s t r a t e  i n  § 2 1 ,  p r e c i s e l y  w h a t  t h e  C r u e l t y  P r i n c i p l e  d o e s .  

However ,  i f  we draw on Mi l ler ’s  concept ion of  just ice ,  the  pic ture  is  more  

compl icated.  I t  seems that  some demands  that  fo l low f rom the  Cruel ty  Pr inc iple  

g i v e  d i r e c t i o n s  t o  t h e  d i s t r i b u t i o n  o f  r i g h t s  a n d  r e s o u r c e s ,  a n d  h e n c e  w o u l d  

c o u n t  a s  r e q u i r e m e n t s  o f  j u s t i c e ,  b u t  n o t  a l l .  F o r  e x a m p l e ,  c o n s i d e r  t h e  n o r m  

t h a t  o n e  m u s t  n o t  s t a r v e  a n o t h e r  p e r s o n :  i t  i s  b o t h  a  d e m a n d  o f  j u s t i c e ,  g i v e n  

that  i t  concerns  the  dis t r ibut ion of  resources ,  as  wel l  as  o f  the  Cruel ty  Pr inc iple .  

N o w  c o n s i d e r  t h e  n o r m  t h a t  o n e  m u s t  n o t  p s y c h o l o g i c a l l y  a b u s e  a n o t h e r  p e r -

s o n ,  s a y  t h r o u g h  t h e  i n f l i c t i o n  o f  e x i s t e n t i a l  f e a r .  I  d o  n o t  t h i n k  t h a t  i t  i s  a s  

c lear  that  i t  d i rect ly  speci f ies  a  d is t r ibut ion of  r ights  or  resources ,  whi le  a  de-

m a n d  o f  t h e  C r u e l t y  P r i n c i p l e  i t  i s .  O n  M i l l e r ’ s  a c c o u n t  o f  j u s t i c e ,  i t  t h e r e f o r e  

s e e m s  t h a t  a t  l e a s t  s o m e  s t i p u l a t i o n s  o f  t h e  C r u e l t y  P r i n c i p l e  c a n  b e  s e e n  a s  

r e q u i r e m e n t s  o f  j u s t i c e ,  b u t  p o s s i b l y  n o t  a l l  o f  t h e m .    

T o  s u m  u p :  i n d e p e n d e n t  o f  w h i c h  o f  t h e  t w o  c o n c e p t i o n s  o f  j u s t i c e  o n e  

draws  on,  i t  fo l lows  that  a t  least  some demands  of  the  Cruel ty  Pr inc iple  can be  

s e e n  a s  d e m a n d s  o f  j u s t i c e ,  t h o u g h  p o s s i b l y  n o t  a l l  i f  M i l l e r ’ s  c o n c e p t i o n  o f  

just ice  turned out  to  be  the  more  plausible  one.   
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C o n c l u s i o n  

I n  t h i s  c h a p t e r ,  I  e x p l o r e d  w h a t  t h e  a b s e n c e  o f  c r u e l  a c t s  e n t a i l s  a n d  w h e t h e r  

the  demands  of  the  pr inc iple  should  be  understood as  demands  of  just ice.  Over -

a l l ,  I  h i g h l i g h t e d  t h e  f o l l o w i n g  f o u r  f e a t u r e s :   

 
( 1 )  t h a t  t h e  a b s e n c e  o f  c r u e l t y  i m p l i e s  t h e  a b s e n c e  o f  c e r t a i n  e m o t i o n s  

s u c h  a s  e x t r e m e  f e a r  a n d  g r i e f ;   

( 2 )  t h a t  i t  i s  n o n - u t o p i a n  i n  t h a t  t h e  g o a l  s t a t e d  i s  a  r a t h e r  n a r r o w  o n e :  

i t  d o e s  n o t  c o m p r i s e  f o r  e x a m p l e  t h e  a b s e n c e  o f  n o n - c r u e l  h a r m ;    

( 3 )  that  i t  represents  a  re lat ional  and adminis t rat ive  ideal  and hence  a lso  

g i v e s  d i r e c t i o n s  t o  h o w  p e o p l e  t r e a t  e a c h  o t h e r ;  

( 4 )  t h a t  a t  l e a s t  s o m e  d e m a n d s  o f  t h e  C r u e l t y  P r i n c i p l e  c a n  b e  s e e n  a s  

d e m a n d s  o f  j u s t i c e .  
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C h a p t e r  3  

T h e  P r i o r i t y  C l a i m :  n o r m a t i v e  j u s t i f i c a t i o n  

 

I n t r o d u c t i o n  

I n  t h e  p r e v i o u s  t w o  c h a p t e r s  I  f i r s t  a n a l y s e d  t h e  c o n c e p t  o f  c r u e l t y  ( C h a p t e r  1 )  

and then examined in  some detai l  what  avoiding cruel ty  enta i ls  (Chapter  2) .  In  

s h o r t ,  t h e  p r i n c i p l e  s t i p u l a t e s  t h e  p r e v e n t i o n  o f  b o d i l y  i n j u r i e s  and psycholog-

i c a l  f o r c e s  t h a t  i n v o l v e  t h e  s u b s t a n t i a l  i n v a s i o n  o f  o n e ’ s  m e n t a l  l i f e .  I n  t h i s  

c h a p ter  now I  defend the  c la im that  avoiding cruel  ac ts  should  be  taken as  the  

m o s t  i m p o r t a n t  p o l i t i c a l  p r i n c i p l e .  C a l l  t h i s  t h e  P r i o r i t y  C l a i m .   

 D e f e n d i n g  t h i s  c l a i m  s e r v e s  t w o  g o a l s .  M y  p r i m a r y  p u r p o s e  i s  t o  b r i d g e  

a  centra l  gap wi thin  the  dystopian l iberal ism and in  par t icular  S h k l a r ’ s  l i b e r a l -

i s m  o f  f e a r ,  a n d  t h u s  t o  s t rengthen this  type of  l ibera l ism.  An auxi l iary  goal  i s  

to  c r i t i c i ze  a  centra l  tenet  of  Rawls ian l i b e r a l i s m ,  i . e .  t h a t  the  adequate  dis t r i -

but ion of  bas ic  l iber t ies  i s  the  f i rs t  pr inc iple  of  just ice ,  which  in  turn  is  seen as  

the f i rst  v ir tue of  social  inst i tut ions.  These  two goals  are  interl inked:  To support  

the  Pr ior i ty  C la im,  I  a rgue that  avoiding cruel ty  i s  pr ior  to  Rawls ’  f i rs t  pr inc iple  

o f  j u s t i c e .  T h e  m o v e  i s  t h u s  t o  a c c o m p l i s h  t h e  f i r s t  g o a l  t h r o u g h  t h e  s e c o n d  

o n e .     
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 T h e  c h a p t e r  f a l l s  i n t o  t h r e e  p a r t s :  I n  t h e  f i r s t  p a r t  ( § 2 3 - § 2 9 )  I  l o o k  a t  

var ious  arguments  that  have  been given in  support  o f  the  Pr ior i ty  Cla im.  The  

prevalent  method in  the  l i terature  that  i s  used to  just i fy  th is  c la im and s imi lar  

content ions  is  the  so-ca l led  methodologica l  negat iv ism.  I  want  to  demonstrate  

t h a t  a r g u m e n t s  o n  t h i s  m e t h o d  f a i l  t o  w a r r a n t  t h e  c l a i m .  

In  the  second par t  o f  th is  chapter  (§30-§32)  I  o f fer  a  remedy to  th is  prob-

lem and present  my own argument .  I t  i s  based on the  observat ion that  the  a b -

s e n c e  o f  c r u e l t y  i s  a  p r e c o n d i t i o n  f o r  a  w i d e  r a n g e  o f  f u n d a m e n t a l  h u m a n  i n -

terests .  In  part i cular ,  i t  i s  a  precondit ion for  ra t ional i ty  as  protected by  Rawls ’  

l i b e r t y  p r i n c i p l e .   

  In  the  thi rd  par t ,  (§33-§34) ,  I  address  the  c r i t i c isms against  the  Pr ior i ty  

C l a i m  p u t  f o r w a r d  b y  K e k e s  a n d  S k i n n e r .  K e k e s  s t a t e s  t h a t  “ i t  t a k e s  n o  m o r e  

t h a n  a  l i t t l e  t h o u g h t  t o  r e a l i z e  t h a t  [ t h e  v i e w ]  i s  m e r e  v e r b i a g e  t h a t  c a n n o t  

w i t h s t a n d  t h e  m o s t  e l e m e n t a r y  q u e s t i o n i n g . ” 1 A n d  S k i n n e r  m a i n t a i n s  t h a t  

Shklar  fa i l s  to  make good her  c la im that  avoiding cruel ty  i s  pr imary  because  i t  

u n d e r m i n e s  n e g a t i v e  f r e e d o m . 2    

 

                                                             
1 K e k e s  ( 1 9 9 6 :  8 3 5 ) .  
2 S k i n n e r  ( 1 9 9 6 ) .   
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§ 2 4  T h e  P r i o r i t y  C l a i m   

I  h a v e  s a i d  m a n y  t i m e  t h r o u g h o u t  t h i s  t h e s i s  t h a t  a v o i d i n g  c r u e l t y  s h o u l d  b e  

taken as  the  most  important  or  supreme pol i t i ca l  pr inc iple .  What  i s  meant ,  and 

I  d o  n o t  m e a n  t o  i m p l y  m o r e ,  i s  t h a t  i t  i s  l e x i c a l l y  p r i o r  t o  o t h e r  p r i n c i p l e s . 3 

Shklar  wr i tes:  “What  l ibera l ism requires  i s  the  poss ibi l i ty  o f  making the  evi l  o f  

c r u e l t y  a n d  f e a r  t h e  b a s i c  n o r m  o f  i t s  p o l i t i c a l  p r a c t i c e s  a n d  p r e s c r i p t i o n s .  T h e  

only  except ion to  the  rule  of  avoidance  is  the  prevent ion of  greater  c ruel t ies .” 4 

T h e  l e x i c a l  p r i o r i t y  i s  e x p r e s s e d  i n  s t a t i n g  t h a t  t h e  p r i n c i p l e  m u s t  u n d e r  n o  

c i r c u m s t a n c e  b e  s a c r i f i c e d  f o r  o t h e r  g o o d s . 5  

I  t h i n k  t h a t  t h e  way  Shklar  understands  “pr ior i ty”  i s  too  s t r o n g .  T h e  r e a -

son for  th is  i s  that  i t  b locks  negl igible  v io lat ions  of  the  Cruel ty  Pr inc iple ,  say  

two seconds  of  excruc iat ing pain,  that  might  b r i n g  f o r t h  a  s i g n i f i c a n t  i n c r e a s e  

o f  a n o t h e r  g o o d .  C r u e l t y  c a n  b e  s o  u n i m p o r t a n t  t h a t  i t  i s  n o t  w o r t h  b o t h e r i n g  

f o r  t h e  v i c t i m .  T h i s  i s  w h y  I  w a n t  t o  c o m m i t  m y s e l f  o n l y  t o  w h a t  V a n  P a r i j s  c a l l s  

soft  lexical  priori ty:  “ i f  and when there is  a  genuine trade-off ,  the priori ty  c laim 

                                                             
3 T h i s  i s  n o t  t o  s a y  t h a t  t h e  p r i n c i p l e  i s  m o r e  i m p o r t a n t  t h a n  o t h e r  p r i n c i p l e s  i n  a l l  r e l -
e v a n t  r e s p e c t s .  S o  i t  m i g h t  b e  t h a t  a n o t h e r  p r i n c i p l e  i s  m o r e  i m p o r t a n t  t h a n  t h e  C r u e l t y  
P r i n c i p l e  i n  a n o t h e r  r e s p e c t .  
4 S h k l a r  ( 1 9 8 9 :  3 0 ) .  
5 T h e  i d e a  o f  l e x i c a l  p r i o r i t y  i m p l i c i t  i n  t h i s  p r o p o s i t i o n  i s  c l e a r l y  t a k e n  f r o m  R a w l s ’  
d i s c u s s i o n  o f  t h e  p r i o r i t y  o f  l i b e r t y ,  w h e n  h e  w r i t e s  ( 1 9 7 1 :  2 6 6 )  t h a t  “ l i b e r t y  c a n  b e  
r e s t r i c t e d  o n l y  f o r  t h e  s a k e  o f  l i b e r t y . ”  W h a t  i t  m e a n s  t o  c l a i m  l e x i c a l  p r i o r i t y  f o r  a  g o o d  
i s  t o  p r o h i b i t  i t s  s a c r i f i c e  f o r  o t h e r  g o o d s  s u c h  a s  e f f i c i e n c y .  
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m e a n s  t h a t  [ a  d e p a r t u r e  f r o m  t h e  p r i n c i p l e  i s  p e r m i s s i b l e ]  o n l y  w h e n  m a j o r  

g a i n s  i n  t e r m s  o f  o t h e r  p r o p e r t i e s  c a n  b e  b o u g h t  w i t h  n e g l i g i b l e  d e p a r t u r e s . ” 6  

 T h e  m o v e  t o  s o f t  l e x i c a l  p r i o r i t y  h a s  i t s  o w n  p r o b l e m s ,  o n e  o f  w h i c h  i s  

the  def ini t ion  of  “negl igible  departures” .  I  must  admit  that  I  do  not  yet  have  a  

good solut ion to  th is  problem,  which  forces  me to  reformulate  Van Par i js ’  c la im 

a s  f o l l o w s :  i f  a n d  w h e n  t h e r e  i s  a  g e n u i n e  t r a d e - o f f ,  t h e  p r i o r i t y  c l a i m  m e a n s  

t h a t  a  d e p a r t u r e  f r o m  t h e  C r u e l t y  P r i n c i p l e  i s  n o t  p e r m i s s i b l e  i f  t h e  c r u e l  a c t s  

a r e  w i t h o u t  d o u b t  n o t  n e g l i g i b l e .  I  a m  t h i n k i n g ,  f o r  e x a m p l e ,  o f  s e v e r e  c h i l d  

and par tner  abuse.  Once  this  c la im is  establ ished,  we can s t i l l  re turn,  a t  another  

p o i n t ,  t o  t h e  f u r t h e r  q u e s t i o n  o f  w h a t  i s  t o  c o u n t  a s  n e g l i g i b l e .   

 

§ 2 5  M e t h o d o l o g i c a l  n e g a t i v i s m  

In  the  next  f ive  sect ions  I  wi l l  examine a  widely  used method wi thin  dystopian 

l iberal ism to  just i fy  that  avoiding the  summum malum  i s  o f  f i rs t  pr ior i ty .  This  

m e t h o d  h a s  r e c e n t l y  b e e n  c a l l e d  m e t h o d o l o g i c a l  n e g a t i v i s m ,  b u t  i t  g o e s  b a c k  

to  Jonathan Al len’s  d is t inct ion between negat ive  and posi t ive  pol i t i ca l  theory . 7 

To  see  what  the  negat ive  var iant  amounts  to ,  consider  the  these  three  premises:   

 
( 1 )  T h e  g o a l  o f  p o l i t i c s  i s  t h e  a v o i d a n c e  o f  X   

( 2 )  X  i s  a n  e v i l  

                                                             
6 V a n  P a r i j s  ( 1 9 9 5 :  2 7 ) .  
7 A l l e n  ( 2 0 0 1 ) .  T h e  t e r m  m e t h o d o l o g i c a l  n e g a t i v i s m  I  t a k e  f r o m  B a j o h r  &  L i e b s c h  
( 2 0 1 4 / b )  w h o  u s e  i t  t o  c h a r a c t e r i z e  S h k l a r ’ s  l i n e  o f  r e a s o n i n g .  
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( 3 )  G  i s  a n  i m p o r t a n t  g o o d  

 
Roughly  speaking,  methodologica l  negat iv ism takes  premise  (2)  as  the  ul t imate  

and i r reducible  prem i s e  t o  j u s t i f y  p r e m i s e  ( 1 ) .  I n  contrast  to  that ,  posi t ive  po-

l i t i c a l  t h e o r i s t  o f f e r  p r e m i s e  ( 3 )  a s  t h e  u l t i m a t e  j u s t i f i c a t i o n  f o r  p r e m i s e  ( 1 ) .  

S o  t h e  d i f f e r e n c e  i n  m e t h o d  h e r e  i s  a  d i f f e r e n c e  i n  t h e  t y p e  o f  a r g u m e n t  i n -

v o k e d .  

I t  s h o u l d  b e  n o t e d  t h a t  o n  b o t h  v i e w s  p r e m i s e  ( 1 )  i s  a l s o  n e g a t i v e  i n  

another  sense,  as  Walzer  points  out . 8 For  h im,  the  l ibera l ism of  fear  i s  negat ive  

i n  t h a t  i t  c a l l s  f o r  t h e  a b s e n c e  o f  s o m e t h i n g  a n d  n o t  f o r  t h e  p r e s e n c e ,  i n  t h i s  

c a s e  t h e  a b s e n c e  o f  c r u e l t y  a n d  f e a r .  I f  i t  w a s  p o s i t i v e ,  i t  w o u l d  p r e s c r i b e  t h e  

p r e s e n c e  o f  a  p a r t i c u l a r  g o o d .  B u t  t h i s  d i s t i n c t i o n  i s  d i f f e r e n t  f r o m  t h e  o n e  

A l l e n  d r a w s :  W a l z e r ’ s  t e r m s  d e s c r i b e  p r e m i s e  ( 1 )  a n d  A l l e n ’ s  t e r m s  t h e  t y p e  o f  

a r g u m e n t  i n v o k e d  t o  s u p p o r t  a  p o l i t i c a l  i d e a l .  

I t  may  be  helpful  to  look  at  the  examples  Al len provides  to  i l lust rate  the  

dis t inct ion.  Margal i t  for  instance  s tar ts  wi th  the  meaning of  the  exper ience  of  

h u m i l i a t i o n ,  a n d  “ f r o m  t h e  b a s i s  o f  t h i s  a n a l y s i s ,  h e  p r o p o s e s  a  s o c i a l  i d e a l  

o f  d e c e n c y . ” 9 I n  t h i s  c a s e  t h e  i d e a l  i s  d e s c r i b e d  i n  p o s i t i v e  t e r m s ,  g i v e n  t h a t  i t  

c a l l s  f o r  t h e  p r e s e n c e  o f  s o m e t h i n g .  B u t  t h e  m e t h o d ,  a s  A l l e n  i n s i s t s ,  i s  n e g a -

                                                             
8 W a l z e r  ( 1 9 9 6 :  6 2 ) .  
9 i b i d .   
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t i v e ,  a n d  t h e  r e a s o n  f o r  t h i s  i s  t h a t  M a r g a l i t  a t t e m p t s  t o  “ b u i l d  n o r m a t i v e  r e -

f lec t ion on [an]  anatomy of  v ices  and exper iences  of  vulnerabi l i ty .“ 10 What  g ives  

t h e  i d e a l  i t s  n o r m a t i v e  f o r c e  i s  t h e  b a d n e s s  o f  h u m i l i a t i o n .   

 A l l e n  d o e s  n o t  g i v e  a  d e f i n i t i o n  o f  p o s i t i v e  p o l i t i c a l  t h e o r y ,  b u t  f o r  h i m  

i t  i s  v i s i b l e  i n  H o n n e t h ’ s  c r i t i c i s m  o f  B l o c h ’ s  n e g a t i v e  a p p r o a c h  r e g a r d i n g  t h e  

just i f i cat ion of  natural  law.  For  Bloch,  natural  law is  just i f ied  because  i t  e l imi -

n a t e s  h u m a n  d e g r a d a t i o n  a n d  i n j u r y  a n d  i t  t h u s  d e r i v e s  i t s  n o r m a t i v e  f o r c e  

f r o m  t h e  b a d n e s s  o f  s u c h  p r a c t i c e s .  B u t  H o n n e t h  e m p h a s i s e s  t h a t  o n  a  f u n d a -

m e n t a l  l e v e l ,  t h e  i d e a l  i s  r a t h e r  b a s e d  o n  a  c o n c e r n  f o r  r e c o g n i t i o n  a n d  t h e  

v i c t i m ’ s  p o s i t i v e  s e n s e  o f  s e l f .  I n  t u r n ,  t h e  “ p o s i t i v e  s e n s e  o f  s e l f  c o n s t i t u t e s  

t h e  n o t i o n  o f  i n t e g r i t y  –  w h i c h ,  f o r  H o n n e t h ,  s e e m s  t o  i n c l u d e  b a s i c  s e l f - t r u s t  

c o n n e c t e d  t o  a  s e n s e  o f  p h y s i c a l  w h o l e n e s s ,  s e l f - r e s p e c t ,  a n d  s e l f - e s t e e m . ” 11 

Honneth’s  point ,  a t  least  according to  Al len,  i s  that  posi t ive  moral  not ions  un-

der l ie  natural  law and that  in  general  pol i t i ca l  theory  i s  paras i t i c  on  robust  pos -

i t i v e  m o r a l  c o n c e p t s . 12 

 T h e s e  t w o  e x a m p l e s  d e m o n s t r a t e  h o w  j u s t i f i c a t i o n s  f o r  p r i n c i p l e s  c a n  

come apart :  In  the  former  case,  the  reasoning is  based on the  badness  whi le  in  

t h e  l a t t e r  c a s e  i t  i s  b a s e d  o n  t h e  g o o d n e s s  o f  a  v a l u e .   

                                                             
10 A l l e n  ( 2 0 0 1 :  3 4 2 ) .   
11 i b i d .  
12 L i b e r a l - e g a l i t a r i a n  t h e o r i e s  o f  j u s t i c e  a r e  i n  t h e  s a m e  s e n s e  p o s i t i v e  i n  t h a t  t h e y  t a k e  
f r e e d o m  a n d  e q u a l i t y  a s  t h e  f u n d a m e n t a l  v a l u e s  t o  j u s t i f y  p r i n c i p l e s  o f  j u s t i c e .  
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§ 2 6  D y s t o p i a n  l i b e r a l i s m  &  m e t h o d o l o g i c a l  n e g a t i v i s m  

I  now turn  to  three  main  f i g u r e s  o f  t h e  d y s t o p i a n  l i b e r a l i s m :  Montesquieu,  Ber -

l i n  a n d  B e r n h a r d  W i l l i a m s .  I n  e a c h  c a s e  I  l o o k  a t  h o w  t h e  f u n d a m e n t a l  e n d  o f  

p ol i t i cs  i s  just i f ied  and show that  the  methodologica l  negat iv ism is  employed.    

S h k l a r  h e r s e l f  t r a c e s  h e r  a c c o u n t  b a c k  t o  t h e  e a r l y  m o d e r n  p e r i o d ,  i n  p a r -

t i cular  to  Montaigne and Montesquieu.  According to  her ,  they  are  the  only  phi -

l o s o p h e r s  w h o  r e g a r d  c r u e l t y  u n c o n d i t i o n a l l y  a s  t h e  s u m m u m  m a l u m .  M o n -

ta igne thus  terms i t  “ the  ul t imate  v ice  ( l ’ext reme de tous  les  v ices)”  and wr i tes  

that  the  “horror  o f  c ruel ty  impels  me more  to  c lemency  than any  model  of  c lem-

e n c y  c o u l d  d r a w  m e  o n . ” 13 B u t  t h i s  h a d  d r a s t i c  c o n s e q u e n c e s  f o r  M o n t a i g n e ,  

l e a d i n g  t o  a  r a d i c a l  s p i r i t  o f  d e n i a l  i n c l u d i n g  t h e  v i e w  t h a t  p u b l i c  a c t i o n  a n d  

p o l i t i c a l  t h e o r y  a r e  f u t i l e  e n d e a v o u r s .    

M o n t e s q u i e u  i s  d i f f e r e n t  i n  t h i s  r e g a r d ,  a s  S h k l a r  p o i n t s  o u t :  l i k e  M o n -

ta igne he  thinks  that  c ruel ty  i s  the  ul t imate  v ice ,  but  he  a lso  develops  a  theory  

o f  t h e  s t a t e  t h a t  “ h a d  n o  o t h e r  e n d  t h a n  t o  p r o t e c t  t h e  s e c u r i t y  o f  t h e  i n n o -

cent .” 14 As  Levy  puts  i t :  “Montesquieu's  pol i t i ca l  v is ion was  centra l ly  concerned 

w i t h  d i m i n i s h i n g  c r u e l t y  a n d  v i o l e n c e  i n  s o c i a l  l i f e . ” 15 H e  c a n  i n  t h i s  s e n s e  b e  

                                                             
13 S e e  S h k l a r  ( 1 9 8 4 :  9 ) .    
14 S h k l a r  ( 1 9 8 4 :  2 4 ) .  
15 L e v y  ( 2 0 0 0 :  1 9 ) .  H e  w r i t e s  f u r t h e r :  “A  c e n t r a l  n o r m a t i v e  i d e a l  o f  [ M o n t e s q u i e u ’ s ]  
w o r k  w a s  m o d e r a t i o n ,  c l o s e l y  l i n k e d  w i t h  t h e  p r e v e n t i o n  o f  c r u e l t y .  D e s p o t i c  g o v e r n -
m e n t s ,  w h i c h  r u l e d  b y  c r u e l t y  a n d  f e a r ,  w e r e  c o n t r a s t e d  w i t h  m o d e r a t e  g o v e r n m e n t s  o f  
w h a t e v e r  f o r m  [ … ] .”  
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r e g a r d e d  a s  t h e  f o u n d i n g  f a t h e r  o f  d y s t o p i a n  l i b e r a l i s m .  A n d  s i n c e  h i s  t h e o r y  

i s  based on the  moral  convic t ion that  c ruel ty  i s  the  ul t imate  v ice ,  the  dystopian 

l i b e r a l i s m  p r e s e n t e d  h e r e  c a n  b e  s e e n  t o  p u r s u e  a  m e t h o d o l o g i c a l  n e g a t i v i s m .   

 This  l ibera l ism made i ts  comeback  only  in  the  a f termath of  World  War  I I  

w i t h  t h e  r i s e  o f  w h a t  i s  k n o w n  a s  c o l d  w a r  l i b e r a l i s m .  I t  w a s  r e c e n t l y  o b s e r v e d  

that  I sa iah  Ber l in ,  Raymond Aron and,  to  a  lesser  extent ,  Kar l  Popper  share  thei r  

d i s t i n c t  s t r a n d  o f  p o l i t i c a l  t h o u g h t  w i t h  J u d i t h  S h k l a r .  I n  p a r t i c u l a r ,  w h a t  t h e y  

share  is ,  as  Muel ler  wr i tes ,  a  concern  “pr imar i ly  wi th  avoiding the  worst ,  ra ther  

t h a n  a c h i e v i n g  t h e  b e s t . ” 16 B e r l i n ,  f o r  i n s t a n c e ,  w h o  h a d  l i v e d  t h r o u g h  a l m o s t  

the  ent i re  century  when he wrote  his  Message to  the  21st  Century ,  s ta tes  in  th is  

message that  the  most  important  lesson to  future  generat ions  is  that  the  “worst  

o f  a l l  t imes,  when the  tyrants  of  the  twent ieth  century  t rampled on the  l i fe  […]  

o f  m i l l i o n s ,  i s  n e v e r  t o  h a p p e n  a g a i n . ” 17 

A g a i n ,  t h e  p r i n c i p l e  i s  n o t  g r o u n d e d  i n  a  p o s i t i v e  v a l u e .  A s  M u e l l e r  

n o t e s ,  c o l d  w a r  l i b e r a l i s m  “ s o u g h t  t o  a d v a n c e  a  c o n c e p t i o n  o f  p o l i t i c a l  a c t i o n  

t h a t  w a s  i n f o r m e d  b y  t h e  l i m i t s  o f  p o l i t i c a l  k n o w l e d g e . ” 18 I d e n t i f y i n g  p o s i t i v e  

u n i v e r s a l  v a l u e s  t h a t  a r e  t o  g u i d e  p o l i t i c a l  a c t i o n  w a s  s e e n  a s  b e y o n d  t h e s e  

l imits .  Yet ,  the  theor is ts  share  a  pre- theoret ica l  avers ion to  c ruel ty  and the  v iew 

                                                             
16 Müller  ( 2 0 0 8 :  4 8 ) .   
17 B e r l i n  ( 2 0 1 4 ) .   
18 M ü l l e r  ( 2 0 0 8 :  4 8 ) .   
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that  i t  can  produce  d i r e c t i v e s  f o r  pol i t i ca l  ac t ion.  H e n c e ,  the  dystopian l ibera l -

i s m  p r e s e n t e d  h e r e  c a n ,  t o o ,  b e  s e e n  t o  i n v o k e  t h e  m e t h o d o l o g i c a l  n e g a t i v i s m .   

T h e  l i b e r a l i s m  o f  f e a r  i s  a l s o  d e f e n d e d  b y  c o n t e m p o r a r y  t h i n k e r s ,  m o s t  

n o t a b l y  b y  B e r n a r d  W i l l i a m s . 19 H i s  r e a l i s t  p o l i t i c a l  t h e o r y  c a l l s  f o r  i n s t i t u t i o n s  

t h a t  p a s s  w h a t  h e  c a l l s  t h e  b a s i c  l e g i t i m a t i o n  d e m a n d ,  w h i c h  c a n  b e  e q u a t e d  

w i t h  t h e r e  b e i n g  a n  " a c c e p t a b l e "  s o l u t i o n  t o  t h e  f i r s t  p o l i t i c a l  q u e s t i o n  “ a s  

t h e  s e c u r i n g  o f  o r d e r ,  p r o t e c t i o n ,  sa fety ,  t rust ,  and the  condi t ions  of  coopera-

t i o n . ” 20 F o r  W i l l i a m s ,  i t  i s  t h e  l i b e r a l i s m  o f  f e a r  t h a t  b e s t  m e e t s  t h i s  d e m a n d  

a s  i t  t a k e s  “ t h e  l i f e  w i t h o u t  t e r r o r  a s  i t s  f i r s t  r e q u i r e m e n t . ” 21 

 On the  quest ion what  h is  just i f i cat ion for  “ the  l i fe  wi thout  ter ror”  i s ,  Hal l  

n o t e s  t h a t  “ w h a t  m a t t e r s  i s  i n d e e d  t h a t  w e  c a n  e n d o r s e  t h e  l i b e r a l i s m  o f  f e a r  

wi thout  invoking a  set  o f  contestable  moral  c la ims.” 22 What  just i f ies  i t  i s  some-

thing more  profane:  “ [ i ] t  i s  c lear  what  the  most  bas ic  v io lat ions  of  human r ights  

a r e .  I n  t h e  t r a d i t i o n a l  w o r d s  o f  C a t h o l i c  C h u r c h ,  t h e  m o s t  b a s i c  t r u t h  o n  t h i s  

matter  i s  quod semper ,  quod ubique,  quod ab  omnibus  c redi tum est  [ that  which  

                                                             
19  A  s e c o n d  t h i n k e r  w h o  e n d o r s e s  t h e  l i b e r a l i s m  o f  f e a r  i s  J a c o b  L e v y .  H i s  d y s t o p i a n  
t h e o r y  o f  m u l t i c u l t u r a l i s m  ( 2 0 0 0 :  1 2 )  e x p l i c i t l y  a i m s  t o  p r e v e n t  c r u e l t y .  I t  i s  “ c e n t r a l l y  
c o n c e r n e d  n e i t h e r  w i t h  p r e s e r v i n g  a n d  c e l e b r a t i n g  e t h n i c  i d e n t i t i e s  n o r  w i t h  o v e r c o m -
i n g  t h e m ,  b u t  w h i c h  i n s t e a d  f o c u s e s  o n  m i t i g a t i n g  t h e  r e c u r r e n t  d a n g e r s  s u c h  a s  s t a t e  
v i o l e n c e  t o w a r d  c u l t u r a l  m i n o r i t i e s ,  i n t e r -ethnic  warfare ,  and intra -com m unal  at tacks  on  
thos e  w h o  t r y  t o  a l t e r  o r  l e a v e  t h e i r  c u l t u r a l  c o m m u n i t i e s .”  
20 W i l l i a m s  ( 2 0 0 5 :  3 ) .  
21 i b i d :  6 1 .   
22 H a l l  ( 2 0 1 3 :  2 1 7 ) .   
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has  been bel ieved everywhere,  a lways ,  by  a l l ] . ” 23 The  just i f i cat ion here  is  based 

o n  a n  i n t u i t i v e  k n o w l e d g e  o f  t h e  b a d n e s s  o f  b a s i c  v i o l a t i o n s  o f  h u m a n  r i g h t s .   

M o r e o v e r ,  W i l l i a m s  a l s o  d i s m i s s e s  t h e  i d e n t i f i c a t i o n  o f  p o s i t i v e  v a l u e s  

i n  s u p p o r t  o f  t h e  i d e a l .  H a l l  s u m m a r i z e s  h i s  v i e w  a s  f o l l o w s :   

 
[ W i l l i a m s ]  w o u l d  c o n s i d e r  i t  i m p l a u s i b l e  t o  t h i n k  t h a t  t h e  a v e r s i o n  t o  c r u e l t y  
o n  w h i c h  t h e  l i b e r a l i s m  o f  f e a r  i s  g r o u n d e d  i s  a m e n a b l e  t o  p h i l o s o p h i c a l  j u s t i -
f i c a t i o n  [ … ] .  T o  w i t ,  j u s t  a s  h e  i n s i s t s  t h a t  a n y o n e  w h o  t r i e d  t o  t h e o r e t i c a l l y  
j u s t i f y  t h e  s t a t e m e n t  ‘ Y o u  c a n ’ t  k i l l  t h a t  c h i l d ’  w o u l d  f a i l  t o  u n d e r s t a n d  t h e  
i n j u n c t i o n  a t  h a n d ,  b e c a u s e  t h e  f e l t  n e e d  h e r e  i s  s i m p l y  ‘ m o r e  c o n v i n c i n g  a s  a  
r e a s o n  t h a n  a n y  r e a s o n  w h i c h  m i g h t  b e  a d v a n c e d  f o r  i t  b e i n g  a  r e a s o n ,  h e  w o u l d  
f i n d  p e c u l i a r  t h e  i d e a  t h a t  a s  l i b e r a l s  w e  c o u l d  a d e q u a t e l y  j u s t i f y  o u r  a v e r s i o n  
t o  c r u e l t y .  F o r  t h i s  r e a s o n ,  t h e  d e m a n d  t h a t  t h e  l i b e r a l i s m  o f  f e a r  m u s t  b e  a t  
e a c h  m o m e n t  a  j u s t i f i c a t o r y  d o c t r i n e  d e m a n d s  o n e  t h o u g h t  t o o  m a n y . 24  
 
 
I n  s u m ,  t h i s  s h o r t  h i s t o r i c a l  s k e t c h  r e v e a l s  t h a t  t h e  t h e o r i e s  o f  d y s t o p i a n  l i b -

e r a l i s m  u s e  a  m e t h o d o l o g i c a l  n e g a t i v i s m  t h a t  c a n  b e  r e c o n s t r u c t e d  w i t h  t h e  

f o l l o w i n g  t w o  p r e m i s e s :  

 
( 1 )  T h e  m o s t  i m p o r t a n t  e n d  o f  p o l i t i c s  i s  t o  a v o i d  X  

( 2 )  X  i s  t h e  g r e a t e s t  e v i l  /  a  g r e a t  e v i l  

 
T h e  s e c o n d  P r e m i s e  i s  taken as  se l f -ev ident  and t o  i m p l y  p r e m i s e  ( 1 ) .  A n d  t h e  

h i d d e n  a s s u m p t i o n  i s  t h a t  t h e r e  i s  c o n t i n u i t y  b e t w e e n  m o r a l  a n d  p o l i t i c a l  t h e -

ory ,  s tat ing that  the  badness  of  an  evi l  determines  i ts  re levance  on the  pol i t i ca l  

l e v e l .   

 

                                                             
23 W i l l i a m s  ( 2 0 0 5 :  2 1 4 ) .   
24 H a l l  ( 2 0 1 3 :  2 3 6 ) .   
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§ 2 7  S h k l a r  &  m e t h o d o l o g i c a l  n e g a t i v i s m  

Overal l ,  four  d i f ferent  l ines  of  reasoning can be  found in  Shklar ’s  L ibera l i sm of  

Fear  to  just i fy  the  Pr ior i ty  C la im,  a l l  o f  which  are  underdeveloped.  The  f i rs t  i s  

K a n t i a n  a n d  b a s e d  o n  t h e  p r e m i s e  t h a t  t h e  “ p r o h i b i t i o n  o f  c r u e l t y  c a n  b e  r e c -

o g n i z e d  a s  a  n e c e s s a r y  c o n d i t i o n  o f  t h e  d i g n i t y  o f  p e r s o n s . ” 25 T h e  s e c o n d  o n e  

i s  U t i l i t a r i a n  a n d  r e s t s  o n  t h e  p o i n t  t h a t  a v o i d i n g  c r u e l t y  w o u l d  “ b e n e f i t  t h e  

v a s t  m a j o r i t y  o f  h u m a n  b e i n g s  i n  m e e t i n g  t h e i r  k n o w n  n e e d s  a n d  w a n t s . ” 26 

Shklar  i s  convinced that  both  routes  lead to  the  same conclus ion,  i .e .  the  lex ica l  

p r i o r i t y  o f  a v o i d i n g  c r u e l t y ,  b u t  s h e  n o w h e r e  s h o w s  u s  h o w .  T h e  t h i r d  o n e  i s  

that  the  prohibi t ion  of  c ruel  ac ts  i s  a  precondit ion for  l iber ty .  She thus  suggests  

that  “systemat ic  fear  i s  the  condi t ion that  makes  f reedom impossible .” 27 I  wi l l  

d i s c u s s  t h i s  a r g u m e n t  l a t e r  i n  t h e  c h a p t e r ,  e s p .  i n  § 3 4 .  

A t  t h i s  p o i n t  n o w  I  a m  o n l y  i n t e r e s t e d  i n  t h e  f o u r t h  a r g u m e n t  s t a t i n g  

t h a t  c r u e l t y  i s  t h e  g r e a t e s t  e v i l  a n d  t h e r e f o r e  a v o i d i n g  c r u e l t y  s h o u l d  b e  t h e  

b a s i c  n o r m  o f  p o l i t i c a l  p r a c t i c e s .  L i e b s c h  &  B a j o h r  c a l l  S h k l a r ’ s  s p e c i f i c  n e g a -

t i v i s m  t h e  “ p h e n o m e n o l o g y  o f  t h e  v u l n e r a b i l i t y  o f  t h e  O t h e r ” . 28 T h e  a u t h o r s  

speak  of  methodologica l  negat iv ism because  the  pol i t i ca l  pr inc iple  i s  based on 

                                                             
25 S h k l a r  ( 1 9 8 9 :  3 0 ) .  M c K i n n o n  ( 1 9 8 9 :  3 3 2 )  f o l l o w s  t h i s  t h i r d  r o u t e .  
26 S h k l a r  ( 1 9 8 9 :  3 0 ) .  
27 i b i d :  2 9 .  
28 L i e b s c h  &  B a j o h r  ( 2 0 1 4 / b :  6 3 3 ) .  
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t h e  p r e m i s e  t h a t  c ruel ty  i s  the  g r e a t e s t  e v i l ,  b u t  i t  i s  s p e c i f i c  i n  t h a t  t h i s  p r e m -

ise  is  in  turn  based on how cruel ty  i s  exper ienced,  how i t  appears  to  the  v ic t ims.  

T h e  a u t h o r s  w r i t e :  “ o n l y  w h e n  i t  i s  e x p l o r e d  i n  w h a t  f o r m s  ( e x c e s s i v e ) ,  h o w  

p e r v a s i v e  ( r a d i c a l )  a n d  e x t e n s i v e  ( l a s t i n g )  o t h e r  p e o p l e  a r e  v i o l e n t l y  h a r m e d  

i n  t h e i r  s e n s i t i v i t y ,  i s  i t  p o s s i b l e  t o  d e t e r m i n e  w h a t  p o l i t i c a l  c l a i m s  f o l l o w . ” 29 

 F o r  S h k l a r  t h e n ,  t h e  e x p e r i e n c e  o f  c r u e l t y  i s  a t  t h e  h e a r t  o f  t h e  j u s t i f i -

c a t i o n  f o r  t h e  P r i o r i t y  C l a i m ,  a n d  t h u s  a n  e m p i r i c a l  p r e m i s e .  L i e b s c h  &  B a j o h r  

p o i n t  o u t  t h a t  S h k l a r  r e f e r s  t h e  r e a d e r  t o  t h e  h i s t o r i c a l  r e c o r d  t o  s u p p o r t  t h i s  

premise  and that  her  v iew is  therefore  “dr iven by  his tory” . 30 Indeed,  she  wr i tes  

that  h is tor ica l  memory  is  “ the  facul ty  o f  the  human mind that  the  l ibera l ism of  

fear  draws  most  heavi ly”  on,  in  par t i cular  the  his tory  s ince  World  War  I  and the  

m e m o r y  o f  “ t o r t u r e  o n  a  c o l o s s a l  s c a l e ”  a n d  t h e  “ h o r r o r  o f  m o d e r n  w a r f a r e ” . 31   

 I n  l i g h t  o f  t h a t ,  J u d i t h  S h k l a r ’ s  f o u r t h  l i n e  o f  r e a s o n i n g  c a n  b e  r e c o n -

s t r u c t e d  w i t h  t h e  f o l l o w i n g  p r e m i s e s :   

  
( 1 )  T h e  m o s t  i m p o r t a n t  e n d  o f  p o l i t i c s  i s  t o  a v o i d  c r u e l t y  

( 2 )  C r u e l t y  i s  t h e  g r e a t e s t  e v i l  

( 3 )  C r u e l t y  s h o w s  i t s e l f  a s  t h e  g r e a t e s t  e v i l  t o  t h e  v i c t i m s  

 

                                                             
29 i b i d :  6 4 9 ,  m y  o w n  t r a n s l a t i o n .   
30 i b i d :  6 4 2 .  
31 S h k l a r  ( 1 9 8 9 :  2 7 ) .  
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Shklar  i s  aware  that  th is  i s  a  problemat ic  argument  to  support  premise  (1) .  She 

admits  that  “one cannot  rest  on  this  or  any  other  natural is t i c  fa l lacy” , 32 and i t  

s e e m s  t h a t  t h i s  r e f e r s  t o  t h e  s t e p  f r o m  p r e m i s e  ( 3 )  t o  p r e m i s e  ( 2 ) ,  t h e  m o v e  

f r o m  h o w  p e o p l e  e x p e r i e n c e  c r u e l t y  a s  a  m a t t e r  o f  f a c t  t o  t h e  p r o p o s i t i o n  t h a t  

c r u e l t y  i s  m o r a l l y  s p e a k i n g  t h e  s u m m u m  m a l u m .  T h o u g h  s h e  a d m i t s  t h i s  p r o b -

l e m ,  s h e  d o e s  n o t  d i s m i s s  c l a i m  ( 1 )  a s  a  c o n s e q u e n c e .  F o r  h e r ,  t h e  p r o h i b i t i o n  

o f  c r u e l t y  h a s  “ a n  i m m e d i a t e  a p p e a l  a n d  c a n  g a i n  r e c o g n i t i o n  w i t h o u t  m u c h  

a r g u m e n t . ” 33  

 

§ 2 8  T w o  a d v a n t a g e s  

Before  I  c r i t i c i ze  this  approach in  the  next  sect ion I  now want  to  h ighl ight  two 

a d v a n t a g e s .  F i r s t ,  i t  h a s  w h a t  A l l e n  c a l l s  a n  e d u c a t i o n a l  v a l u e :  “ i t  d i r e c t s  o u r  

a t t e n t i o n  t o  a  r a n g e  o f  e x p e r i e n c e s  ( a n d  t o  t h e  d e t a i l s  o f  t h e s e  e x p e r i e n c e s )  

t h a t  w o u l d  o t h e r w i s e  b e  m i s s e d . ” 34 I n  p a r t i c u l a r ,  “ b y  c o n c e n t r a t i n g  o n  e v i l s ,  

these  soc ia l  ev i ls  emerge c lear ly  into  v iew f rom the  perspect ive  of  the  v ic t im.”  

T h i s  i s  e s p e c i a l l y  v i s i b l e  i n  S h k l a r ’ s  l i n e  o f  r e a s o n i n g :  t h e  c l a i m  t h a t  c r u e l t y  

shows i tse l f  as  the  greatest  ev i l  to  the  v ic t ims draws  at tent ion to  the  exper ience  

o f  c r u e l  a c t s ;  i t  t e a c h e s  u s  w h a t  s u c h  a c t s  d o  t o  t h e  v i c t i m s .  I n  c o n t r a s t ,  i f  w e  

                                                             
32 i b i d :  3 0 .  
33 i b i d .  
34 A l l e n  ( 2 0 0 1 :  3 5 2 ) .   
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say:  i t  i s  because  of  autonomy or  human digni ty  that  we should  avoid  c ruel ty ,  

t h e n  t h e  e x p e r i e n c e  o f  t h e  v i c t i m s  f a d e s  i n t o  t h e  b a c k g r o u n d .   

 S e c o n d ,  t h e  m e t h o d o l o g i c a l  n e g a t i v i s m  a l s o  h a s  a  p r a g m a t i c  a d v a n t a g e  

v i s - à - v i s  a p p r o a c h e s  t h a t  j u s t i f y  the  p r i o r i t y  o f  t h e  C r u e l t y  P r i n c i p l e  o n  t h e  b a -

s i s  o f  posi t ive  va lues.  As  Shklar  notes:  c ruel ty  i s  the  worst  ev i l  “which  a l l  o f  us  

know and would  avoid  i f  only  we could.” 35 The  premise  is  very  tangible  to  a  wide 

a u d i e n c e .  I n  c o n t r a s t ,  t h e  o t h e r  a p p r o a c h  i s  m o r e  r o u n d a b o u t .  W h a t  W i l l i a m s  

s a y s  a b o u t  R a w l s ’ s  t h e o r y  o f  j u s t i c e  c a n  a l s o  b e  s a i d  a b o u t  t h i s  a p p r o a c h ,  i . e .  

t h a t  t h e  a r g u m e n t s  a d d r e s s  “ a  v e r y  p a t i e n t  l i s t e n e r  w i t h  a  g r e a t  a p p e t i t e  f o r  

argument  and very  few pol i t i ca l  rest r i c t ions  on what  [ they  should  do] .”  But  “no 

a u d i e n c e  i n  t h e  w o r l d  i s  i n  t h a t  p o s i t i o n ,  n o t  e v e n  t h e  S u p r e m e  C o u r t . ” 36 

 

§ 2 9  W h y  m e t h o d o l o g i c a l  n e g a t i v i s m  i s  i n s u f f i c i e n t  

I  n o w  w a n t  t o  i n d i c a t e  f o u r  p r o b l e m s  o f  t h e  m e t h o d o l o g i c a l  n e g a t i v i s m .  F i r s t ,  

t h i s  a p p r o a c h  s e e m s  i n c o m p l e t e  w h e n  i t  d o e s  n o t  s p e c i f y  p o s i t i v e  v a l u e s  t o  

warrant  i t s  centra l  pr inc iple .  As  Al len  wr i tes ,  pol i t i ca l  theory  should  a lso  iden-

t i fy ,  c lar i fy ,  and systemat ize  t h e  r a n g e  o f  m o r a l  c o m m i t m e n t s  behind pol i t i ca l  

p r i n c i p l e s . 37 I t  m i g h t  b e  t h a t  t h e  e v i l  o f  c r u e l t y  i s  i n  f a c t  t h e  m a i n  j u s t i f i c a t o r y  

                                                             
35 S h k l a r  ( 1 9 8 9 :  2 9 ) .  
36 W i l l i a m s  ( 2 0 0 5 :  5 7 ) .  
37 A l l e n  ( 2 0 0 1 ) .   
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e l e m e n t  w i t h i n  t h e  d y s t o p i a n  l i b e r a l i s m .  Y e t ,  n o t  t o  m e n t i o n  t h e  p o s i t i v e  v a l -

u e s  t h a t  m a y  a s  w e l l  i n f e r  n o r m a t i v e  f o r c e  t o  t h e  p r i n c i p l e ,  i f  o f  c o u r s e  t h e r e  

a r e  a n y ,  l e a v e s  t h e  t h e o r y  h a l f - f i n i s h e d .  

 S e c o n d ,  t h e  n e g a t i v e  a p p r o a c h  u n d e r d e t e r m i n e s  w h a t  i n s t i t u t i o n a l  s e t -

up is  to  fo l low f rom the  Cruel ty  Pr inc iple .  Bajohr  thus  argues  that  the  method-

o l o g i c a l  n e g a t i v i s m  w a r r a n t s  a  l i b e r a l  s t a t e  a s  w e l l  a s  a  c o n s e r v a t i v e  o n e  t h a t  

prescr ibes  an  int rus ive  government  in  order  to  protect  i t s  c i t i zens. 38 In  contrast  

to  that ,  when we a lso  discern  cer ta in  posi t ive  va lues  that ,  too,  support  the  Cru-

e l t y  P r i n c i p l e ,  t h i s  s h o w s  w h a t  v a l u e s  a r e  t o  b e  p r o t e c t e d ,  w h i c h  t h e n  g i v e s  

addi t ional  g u i d a n c e  f o r  t h e  s e t - u p  o f  i n s t i t u t i o n s .  S u p p o s e  for  example  that  a  

concern  for  autonomy drove the  commitment  to  the  pr inc iple .  This  would  secure  

t h a t  t h e  c e r t a i n  f reedom constra ining inst i tut ions  are  not  c o m p a t i b l e  w i t h  t h e  

p r i n c i p l e .   

 To  br ing out  the  thi rd  point ,  I  want  to  assume,  somewhat  char i tably ,  that  

( a )  c r u e l t y  i s  i n d e e d  t h e  w o r s t  e v i l  a n d  t h a t  ( b )  t h e r e  i s  a  c o n t i n u i t y  b e t w e e n  

m o r a l  a n d  p o l i t i c a l  t h e o r y  i n  t h e  s e n s e  t h a t  t h e  b a d n e s s  o f  c r u e l  a c t s  i m p l i e s  

t h a t  a v o i d i n g  c r u e l t y  i s  a n  i m p o r t a n t  p o l i t i c a l  g o a l .  E v e n  i f  w e  a s s u m e  b o t h  

(a )  and (b) ,  i t  does  not  fo l low that  we need to  put  avoiding cruel  ac ts  f i rs t .  The  

reason is  that  i t  i s  s imply  not  enough that  c ruel ty  i s  the  worst  ev i l .  In  addi t ion,  

                                                             
38 B a j o h r  ( 2 0 1 3 :  1 4 6 ) .  S i m i l a r l y ,  A l l e n  ( 2 0 0 1 :  3 4 5 )  a s k s :  “ A f t e r  a l l ,  i f  o u r  c o n c e r n  i s  
p r i m a r i l y  o r  e x c l u s i v e l y  f o r  p h y s i c a l  s e c u r i t y ,  t h e n  w h y  n o t  s e t t l e  f o r  L e v i a t h a n  a n d  a  
q u i e t  l i f e ? ”  
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i t  must  be  the  case  that  the  goodness  of  the  absence  of  the  worst  ev i l  outweighs  

t h e  g o o d n e s s  o f  t h e  p r e s e n c e  o f  t h e  m o s t  d e s i r a b l e  g o o d .  O n l y  t h e n  i t  w o u l d  

f o l l o w ,  o n  t h e  b a s i s  o f  t h e  c o n t i n u i t y  t h e s i s ,  t h a t  a v o i d i n g  c r u e l  a c t s  i s  m o r e  

i m p o r t a n t  t h a n  s e c u r i n g  t h e  m o s t  d e s i r a b l e  g o o d  a n d  t h e r e f o r e  i s  o f  f i r s t  i m -

p o r t a n c e .      

 T h e  b u r d e n  o f  p r o o f  l e a d s  n a t u r a l l y  t o  a  p o s i t i v e  a p p r o a c h .  T h e  r e a s o n  

f o r  t h i s  i s  t h e  f o l l o w i n g :  t o  s h o w  t h a t  a v o i d i n g  c r u e l t y  i s  m o r e  d e s i r a b l e  t h a n  

s e c u r i n g  t h e  m o s t  d e s i r a b l e  g o o d ,  i t  s e e m s  a p t  t o  c l a i m  t h a t  t h e  i n t e r e s t s  v i o -

la ted by  c ruel ty  are  more  press ing than those  that  come with  the  absence  of  the  

most  important  good.  I f  th is  i s  correct ,  the  argument  must  re fer  to  cer ta in  fun-

d a m e n t a l  i n t e r e s t s  t h a t  a r e  v i o l a t e d  b y  c r u e l  a c t s ,  w h i c h  i n  t u r n  i m p l i e s  t h a t  

p o s i t i v e  v a l u e s  a r e  i n v o k e d  t o  s u p p o r t  t h e  P r i o r i t y  C l a i m .     

   The  fourth  point ,  and I  th ink  the  most  important  one,  i s  that  the  Pr ior i ty  

C l a i m  a p p e a r s  t o  b e  a r b i t r a r y  b e c a u s e  t h e  p r e m i s e  i t  i s  b a s e d  o n ,  n a m e l y  t h a t  

c ruel ty  i s  the  worst  ev i l ,  appears  to  be  arbi t rary .  I  do  think  that  i t  i s  se l f -ev ident  

t h a t  c r u e l t y  i s  a n  e v i l ,  a n d  t h a t  a  j u s t i f i c a t i o n  f o r  t h i s  d e m a n d s  “ o n e  t h o u g h t  

t o o  m a n y ” ,  a s  W i l l i a m s  w o u l d  p u t  i t .  B u t  i t  a l s o  s e e m s  t o  m e  t h a t  t h e  p o i n t  i s  

d i f f e r e n t  f r o m  t h e  c l a i m  t h a t  i t  i s  t h e  w o r s t  e v i l ,  w h i c h  i s  n o t  a s  c l e a r .  H e r e  i s  

a n  e x a m p l e  t h a t  S h k l a r  p r o v i d e s ,  a  s c e n e  f r o m  N a d i n e  G o r d i m e r ’ s  B u r g e r ’ s  

D a u g h t e r :   

 
R o s a  i s  c o n f r o n t e d  b y  a  b l a c k  d r u n k  w h o  i s  b e a t i n g  a n  a g o n i z e d ,  h e a v i n g  m o n -
k e y .  S h e  c a n n o t  b r i n g  h e r s e l f  t o  s t o p  h i m ,  b e c a u s e  h e  i s  t h e  r e a l  v i c t i m  i n  h e r  
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e y e s .  H e  i s  “ b l a c k ,  p o o r  a n d  b r u t a l i z e d , ”  a n d  a s  a  w h i t e  S o u t h  A f r i c a n  s h e  i s  
“ a c c o u n t a b l e  f o r  h i m ,  t o  h i m , ”  a s  h e  i s  f o r  t h e  b e a s t .  [ … ]  R o s a  i s  t o r n  b e t w e e n  
p u t t i n g  c r u e l t y  a n d  p o l i t i c a l  o p p r e s s i o n  f i r s t .  I f  t h e  v i c t i m  w a s  a  w o m a n  o r  a  
c h i l d ,  w o u l d  s h e  s t i l l  g o  a w a y ? 39 
 
The  scene here  involves  c ruel ty  to  a  non-human animal ,  but  the  point  i s  that  i t  

i s  not  obvious  whether  non- intervent ion is  worse  than intervent ion even i f  the  

m o n k e y  w a s  a  p e r s o n ,  a n d  t h u s  w h e t h e r  c r u e l t y  i s  w o r s e  t h a n  o p p r e s s i o n .   

This  can  a lso  be  seen compar ing psychologica l  forms of  c ruel ty  wi th  other  

d is t inct  ev i ls ,  say  wi th  dominat ion in  the  case  of  s lavery  under  condi t ions  that  

a r e  n o t  c r u e l .  F o r  i n s t a n c e ,  i t  i s  n o t  c l e a r  o r  o b v i o u s  a t  a l l  t h a t  h a t e  s p e e c h  

l e a d i n g  t o  s h a t t e r i n g  h u m i l i a t i o n  i s  w o r s e  t h a n  n o n - c r u e l  s l a v e r y  u n d e r  a  b e -

n e v o l e n t  m a s t e r .  T h i s  i s  a  g e n u i n e  t h e o r e t i c a l  p r o b l e m .  I t  n e e d s  j u s t i f i c a t i o n  

a n d  a s  l o n g  a s  t h e  j u s t i f i c a t i o n  i s  n o t  p r o v i d e d ,  t h e  p r e m i s e  w i l l  r e m a i n  a r b i -

t r a r y  a n d  h e n c e  t h e  P r i o r i t y  C l a i m ,  t o o . 40  

 T o  c o u n t e r  t h i s  l a s t  p o i n t  t h a t  t h e  n e g a t i v e  a p p r o a c h  l e a v e s  t h e  P r i o r i t y  

C l a i m  a r b i t r a r y ,  s o m e  p h i l o s o p h e r s ,  i n c l u d i n g  S h k l a r  ( a s  I  h i g h l i g h t  i n  § 2 7 ) ,  

argue that  h is tor ica l  memory  renders  th is  c la im plausible .  Yet ,  i t  i s  not  ent i re ly  

c l e a r  t o  m e  h o w  t h e  j u s t i f i c a t i o n  i s  t o  w o r k .  I t  s e e m s  t h a t  t h e r e  a r e  t h r e e  p o s -

s i b l e  p a t h s ,  w h i c h  I  d i s c u s s  i n  t h e  r e m a i n d e r  o f  t h i s  s e c t i o n .    

F i rs t ,  as  Forrester  points  out :  “emphasiz ing memory  [can]  remind norma-  

                                                             
39 S h k l a r  ( 1 9 8 4 :  2 2 ) .  
40 A g a i n ,  t h e  b u r d e n  o f  p r o o f  l e a d s  n a t u r a l l y  t o  a  p o s i t i v e  a p p r o a c h .  T o  d e m o n s t r a t e  t h a t  
c r u e l t y  i s  a l w a y s  t h e  w o r s t  e v i l ,  i t  s e e m s  a p t  t o  a r g u e  t h a t  t h e  i n t e r e s t s  v i o l a t e d  b y  c r u -
e l t y  a r e  m o r e  p r e s s i n g  t h a n  t h o s e  b y  o t h e r  e v i l s .  I f  t h i s  i s  c o r r e c t ,  i t  f o l l o w s  t h a t  t h e  
a r g u m e n t  m u s t  r e f e r  t o  c e r t a i n  f u n d a m e n t a l  i n t e r e s t s  a n d  t h u s  t o  p o s i t i v e  v a l u e s .  
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t ive  theory  of  i t s  recent  past  and the  l imits  o f  the  t ranshis tor ica l  s tandards  on 

w h i c h  i t  r e l i e d . ” 41 I n  p a r t i c u l a r ,  i t  c a n  s h o w  u s  h o w  p e o p l e  r e a l l y  a r e  a n d  t h u s  

t each us  the  l imitat ions  of  lo f ty  ideals  in  which  people  t reat  each other  as  f ree  

and equal .  But  i t  does  not  fo l low f rom the  fac t  that  other  ideals  are  disqual i f ied  

t h a t  w e  a r e  l e f t  w i t h  t h e  prohibi t ion  of  c ruel ty  as  the  fundamental  end of  p o l i -

t i cs .  I f  anything,  i t  seems to  demonstrate  the  contrary:  i f  c ruel ty  i s  understood 

a s  a  h i s t o r i c a l  c o n s t a n t ,  t h i s  r e m i n d s  u s  o f  t h e  l i m i t s  o f  t h e  l i b e r a l i s m  o f  f e a r ,  

t o o .   

 The  second poss ible  re jo inder  i s  that  h is tory  br ings  to  l ight  the  pred i c a -

m e n t  o f  v i c t i m s  a n d  r e v e a l s  h o w  p e o p l e  e x p e r i e n c e  c r u e l t y  a s  t h e  w o r s t  e v i l :  

w e  c a n  h e a r  i t  i n  t h e  d i r g e s  o f  t h e  v i c t i m s ,  r e a d  i n  t h e i r  d i a r i e s ,  s e e  t h e  i m -

m e n s e  s u f f e r i n g  i n  t h e i r  f a c e s .  B u t  a g a i n ,  i t  s e e m s  p r o b l e m a t i c  t o  b a s e  a  p o l i -

t i ca l  theory  on the  fac t  that  suf fer ing is  perceived as  the  worst  ev i l . 42 As  Shklar  

a d m i t s ,  t h i s  w o u l d  a m o u n t  t o  a  n a t u r a l i s t i c  f a l l a c y ,  i . e .  t h e  m o v e  f r o m  t h e  f a c -

tual  s tatement  about  how i t  i s  conceived to  the  normat ive  c la im that  c ruel ty  i s  

t h e  w o r s t  e v i l .    

 A  t h i r d  a r g u m e n t  i s  t h a t  p o l i t i c a l  k n o w l e d g e  c a n  b e  g a i n e d  t h r o u g h  a  

par t icular  combinat ion of  phi losophy wi th  “contextual ,  s i tuated knowledge pro-  

                                                             
41 F o r r e s t e r  ( 2 0 1 1 :  6 0 6 ) .   
42 I t  i s  a l s o  p r o b l e m a t i c  f o r  a n o t h e r  r e a s o n  A r e n d t  ( 1 9 5 8 :  5 0 )  n o t e s ,  n a m e l y  t h a t  t h e  
v i c t i m ’ s  p a i n  “ i s  t h e  m o s t  p r i v a t e  a n d  l e a s t  c o m m u n i c a b l e ”  h u m a n  e x p e r i e n c e .  
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duced by  his tory” , 43 as  Stul lerova  argues  to  expla in  Shklar ’s  method.  F i rs t ,  h is -

tory  “ fac i l i ta tes  a  recogni t ion of  the  sel f  and the  other  as  sent ient  beings,  vul -

nerable  to  pain,  and physica l  and mental  damage.” 44 In  turn,  the  learning about  

c ruel ty  in  his tory  “c ruc ia l ly  d is tances  one f rom others  […]  –  that  the  indiv idual  

l o s e s  t h e  c a p a c i t y  [ … ]  t o  s e e  h e r s e l f  a s  r e l a t e d  t o  o t h e r s ,  t o  b e  a  s o c i a l  a n d  

m o r a l  b e i n g . ” 45 T h e  b a s i c  i d e a  h e r e  s e e m s  t o  b e  t h a t  e n g a g i n g  w i t h  h i s t o r i c a l  

m a t e r i a l  t r i g g e r s  c o m p a s s i o n  w h i c h  i n  t u r n  “ s t i f l e s  m o r a l  a g e n c y ” , 46 s o m e h o w  

l e a d i n g  t o  t h e  k n o w l e d g e  t h a t  c r u e l t y  i s  t h e  w o r s t  e v i l .    

  I  th ink  that  th is  argument  faces  a  number  of  problems but  I  just  want  to  

l e a v e  i t  t o  o b s e r v i n g  t h a t  t h e  e v i l  o f  c r u e l t y  i s  u l t i m a t e l y  b a s e d  h e r e  o n  t h e  

e x p e r i e n c e  o f  t h e  o b s e r v e r  w h e n  c o n f r o n t e d  w i t h  b r u t a l  a c t s .  A n d  i n  t h e  a g e  

o f  m a s s  m e d i a ,  w h e n  p e o p l e  a r e  c o n f r o n t e d  w i t h  a n  i n f l u x  o f  i m a g e s  a n d  h a v e  

d e v e l o p e d  t h e  c a p a c i t y  t o  e n d u r e  c o n t i n u e d  s u b j e c t i o n ,  i t  i s  d o u b t f u l  w h e t h e r  

t h e  e x p e r i e n c e  S t u l l e r o v a  d e s c r i b e s  s e t s  in ,  i .e .  w h e t h e r  i t  s h o c k s  t h e  i n d i v i d-

u a l  t o  t h e  e x t e n t  t h a t  s h e  l o s e s  t h e  c a p a c i t y  t o  s e e  h e r s e l f  a s  a  m o r a l  b e i n g .  I  

do  not  deny  that  engagement  wi th  his tor ica l  mater ia l  might  t r igger  that  e f f e c t ,  

b u t  t h e  c a u s a l  r e l a t i o n  s e e m s  t o o  c o n t i n g e n t  h e r e  t o  s h o w  t h a t  c r u e l t y  i s  t h e  

w o r s t  e v i l .   

                                                             
43 S t u l l e r o v a  ( 2 0 1 4 :  2 4 ) .   
44 i b i d :  3 7 .  
45 i b i d :  3 8 .  
46 i b i d .   
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 T a k i n g  e v e r y t h i n g  i n t o  a c c o u n t ,  I  t h u s  c o n c l u d e  t h a t  t h e  n e g a t i v e  a p -

p r o a c h  i s  n o t  s u f f i c i e n t  t o  s u p p o r t  t h e  P r i o r i t y  C l a i m .  I n  o t h e r  w o r d s :  i t  i s  i n -

s u f f i c i e n t  t o  b a s e  t h e  d y s t o p i a n  l i b e r a l i s m  o n  t h e  p r e m i s e  t h a t  c r u e l t y  i s  t h e  

w o r s t  e v i l .  T h e  l a s t  t w o  p o i n t s  s h o w  t h a t  t h e r e  a r e  g a p s  i n  t h e  a r g u m e n t  t h a t  

n e e d  b e  f i l l e d  a n d  c a l l  f o r  t h e  i d e n t i f i c a t i o n  o f  p o s i t i v e  v a l u e s .  A n d  t h e  f i r s t  

two points  br ing out  that  there  are  good reasons  to  supplement  the  negat ive  

a p p r o a c h  w i t h  a  p o s i t i v e  o n e  e v e n  i f  t h e  f o r m e r  d i d  w a r r a n t  t h e  P r i o r i t y  C l a i m .   

 
§ 3 0  T h r e e  p o s i t i v e  a c c o u n t s  

S o  f a r  I  h a v e  t a k e n  i s s u e  w i t h  t h e  d o m i n a n t  s t r a n d  i n  t h e  d y s t o p i a n  l i b e r a l i s m .  

Before  I  move on and present  my own argument ,  I  wish  to  look  at  three  theor is ts  

w h o  h a v e  t a k e n  t h e  p o s i t i v e  a p p r o a c h .  T h i s  m e a n s  t h a t  t h e y  i n v o k e  p r e m i s e  

( 3 )  t o  s u p p o r t  ( 1 ) ,  n o t  p r e m i s e  ( 2 ) :    

 
( 1 )  T h e  f u n d a m e n t a l  g o a l  o f  p o l i t i c s  i s  t h e  a v o i d a n c e  o f  X   

( 2 )  X  i s  t h e  w o r s t  e v i l  

( 3 )  G  i s  a n  i m p o r t a n t  g o o d  

 
E a c h  o f  t h e  t h r e e  t h e o r i e s  f i l l s  o u t  “ G ”  i n  p r e m i s e  ( 3 )  i n  a  d i f f e r e n t  w a y .  I t  

should  be  noted that  Shklar  hersel f  suggests  (a t  least  on  one poss ible  reading)  

t o  f i l l  o u t  “ G ”  a s  n e g a t i v e  f r e e d o m .  I  l e a v e  t h i s  a r g u m e n t  a s i d e  u n t i l  § 3 4 .  

 T h e  f i s t  a c c o u n t  I  t u r n  t o  i s  W a l z e r ’ s .  I  a l r e a d y  s a i d  i n  § 2 5  t h a t  h e  c r i t i -

c i z e s  S h k l a r ’ s  a r t i c u l a t i o n  o f  p r e m i s e  ( 1 ) .  I n s t e a d  o f  s t a t i n g  w h a t  s h o u l d  b e  
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a v o i d e d ,  h e  a r g u e s  t h a t  w e  n e e d  t o  k n o w  w h a t  i s  p r o t e c t e d :  “ A  l i b e r a l i s m  o f  

f e a r  m i g h t  d e s c r i b e  [ … ]  t h e  t h i n g s  w e  m o s t  v a l u e  a n d  m o s t  r e a d i l y  d e f e n d :  a  

par t i cular  regime and cul ture,  indiv idual  autonomy,  and the  soc ia l  space  wi thin  

which  f ree  men and women enact  thei r  l i fe  p lans.” 47 This  i s  pr imar i ly  a  descr ip -

t ive  c la im that  i s  supposed to  expl icate  what  avoiding cruel ty  enta i ls .  But  Wal -

z e r  a l s o  s e e m s  t o  o f f e r  h e r e  a n  a r g u m e n t  t o  w a r r a n t  t h e  p r i n c i p l e ,  t o  d i s c e r n  

a  c o n c e r n  t h a t  m o t i v a t e s  t h e  p r i n c i p l e .  H e  t h u s  w r i t e s :  t h e  “ p u r p o s e ”  o f  t h e  

l i b e r a l i s m  o f  f e a r  i s  t o  “ g i v e  t h e  i n d i v i d u a l ,  c o n c e i v e d  a s  a n  a g e n t ,  r o o m  f o r  

a g e n c y . ” 48 

 T he  protect ion of  agency  may wel l  be  a  good reason to  support  the  c la im 

that  avoiding cruel ty  i s  an  important  pol i t i ca l  end,  yet  i t  does  not  es tabl ish  the  

P r i o r i t y  C l a i m .  T h e  p r o b l e m  i s  t h e  f o l l o w i n g :  t h e  i m p o r t a n c e  o f  a g e n c y  s e e m s  

t o  c o n f e r  m o r a l  f o r c e  o n  a  b u n c h  o f  p o s s i b l e  p r i n c i p l e s  s u c h  a s  a v o i d i n g  m a r -

ginal izat ion or  oppress ion.  This  g ives  r i se  to  the  quest ion why avoiding cruel ty  

i s  m o s t  i m p o r t a n t  a n d  h e n c e  m o r e  u r g e n t  t h a n  a v o i d i n g  m a r g i n a l i z a t i o n  a n d  

o p p r e s s i o n .  B u t  W a l z e r  p a s s e s  o v e r  t h i s  p o i n t .  

 Gutmann ident i f ies  a  d i f ferent  posi t ive  va lue as  the  normat ive  bas is  for  

the  Cruel ty  Pr inc iple .  S h e  w r i t e s  t h a t  “ t h e  c o n c e r n  f o r  t h e  i n t e g r i t y  o f  t h e  per -

s o n  r a t h e r  t h a n  t h e  v a l u e  o f  n e g a t i v e  l i b e r t y  a b o v e  a l l  e l s e  m a k e s  m o r e  s e n s e  

                                                             
47 W a l z e r  ( 1 9 9 6 :  1 8 )  
48 i b i d .  
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of  the  l ibera l  commitment  to  avoid  c ruel ty .” 49 However ,  she  nowhere  expl icates  

what  she  means  by  integr i ty  in  th is  context ,  which  is  a  problem s ince  i t  i s  very  

m u c h  a  c o n t e s t e d  c o n c e p t . 50 M o r e o v e r ,  G u t m a n n ’ s  s u g g e s t i o n  f a c e s  t h e  s a m e  

p r o b l e m  a s  W a l z e r ’ s  d o e s :  s h e  d o e s  n o t  i n d i c a t e  w h y  a v o i d i n g  c r u e l t y  p r o t e c t s  

the  value  to  a  greater  extent  than other  poss ible  pr inc iples  and therefore  does  

n o t  p r e s e n t  a  c a s e  f o r  t h e  P r i o r i t y  C l a i m .  

 F i n a l l y ,  a  t h i r d  o p t i o n  i s  s u g g e s t e d  b y  A l l e n .  H e  h o l d s  t h a t  t h e  C r u e l t y  

P r i n c i p l e  d e r i v e s  i t s  n o r m a t i v e  f o r c e  f r o m  t h e  p r e m i s e  t h a t  c r u e l t y  i s  t h e  w o r s t  

e v i l ,  w h i c h  i n  t u r n  i s  t h e  c a s e  b e c a u s e  i t  v i o l a t e s  c e r t a i n  m i n i m a l  c o n d i t i o n s  

r e q u i r e d  f o r  l i v i n g  a  “ b a s i c a l l y  s a t i s f a c t o r y  l i f e ” . 51 H e  w r i t e s :  

 
W h i l e  s o m e  e v i l s  m u s t  b e  c o n s i d e r e d  e v i l  b e c a u s e  t h e y  a r e  i n c o n s i s t e n t  w i t h  
a n d  u n d e r c u t  c e r t a i n  i d e a l s  o f  l i v i n g  ( e . g . ,  t r e a c h e r y  u n d e r m i n e s  t h e  a r i s t o -
c r a t i c  c o d e  o f  h o n o u r ) ,  o t h e r s  –  s u c h  a s  p h y s i c a l  c r u e l t y ,  i n t i m i d a t i o n ,  s y s t e m -
a t i c  f e a r ,  a n d  l i f e - t h r e a t e n i n g  h u m i l i a t i o n s  –  a r e  i n t o l e r a b l e  i n  t h e  s e n s e  t h a t  
t h e y  t e n d  t o  e r o d e  a n y  v i a b l e  m o r a l  i d e a l  o f  l i v i n g  w h a t s o e v e r . 52 
 
A l l e n  i d e n t i f i e s  t h e  m o r a l  i d e a l  o f  l i v i n g  a s  t h e  f u n d a m e n t a l  v a l u e  i n  s u p p o r t  

o f  the  Pr ior i ty  Cla im.  This  move c i rcumvents  the  object ion Walzer  and Gutmann 

f a c e  s i n c e  h e  a t  l e a s t  c l a i m s  t h a t  t h e r e  i s  a  c e r t a i n  s e n s e  i n  w h i c h  c r u e l t y  i s  

w o r s e  t h a n  o t h e r  e v i l s :  i t  u n d e r c u t s  a n y  m o r a l  i d e a l  o f  l i v i n g ,  w h e r e a s  o t h e r  

e v i l s  e r o d e  o n l y  c e r t a i n  i d e a l s .  T h e r e f o r e ,  t h e  a v o i d a n c e  o f  c r u e l t y  i s  m o r e  

                                                             
49 G u t mann ( 1 9 9 6 :  6 7 ) .  
50 S e e  f o r  e x a m p l e  C o x  e t  a l .  ( 2 0 1 3 ) .  
51 A l l e n  ( 2 0 0 1 :  3 5 2 ) .  
52 i b i d :  3 5 1 .  
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i m p o r t a n t  t h a n  t h e  a v o i d a n c e  o f  o t h e r  e v i l s .  B u t  t h e  p r o b l e m  i s  o f  c o u r s e  t h a t  

he  does  not  spel l  out  the  argument .  He does  not  show in  what  sense  other  ev i ls  

d o  n o t  e r o d e  a n y  m o r a l  i d e a l  o f  l i v i n g .  I n d e e d ,  i t  s e e m s  p l a u s i b l e  t h a t  s o c i a l  

e x c l u s i o n  f o r  e x a m p l e  i s  s i m i l a r  t o  c r u e l t y  i n  t h a t  i t  n o t  o n l y  c o r r u p t s  a  p a r t i -

cular  ideal  o f  l iv ing but  has  an  impact  on  most  ( i f  not  a l l )  ideals .  Though Al len  

maint a i n s  t h a t  c r u e l t y  i s  d i s t i n c t ,  h e  f a i l s  t o  m a k e  g o o d  h i s  c l a i m .    

 

§ 3 1  D e f e n c e  o f  t h e  P r i o r i t y  C l a i m :  T h e  g e n e r a l  a r g u m e n t   

Let  me summarise  what  I  have  covered so  far  in  th is  chapter .  I  looked at  var ious  

arguments  g iven in  the  his tory  of  dystopian l iberal ism to  warrant  the  c la im that  

a v o i d i n g  t h e  w o r s t  ( i n  p a r t i c u l a r :  c r u e l  a c t s )  s h o u l d  b e  t a k e n  a s  t h e  m o s t  i m -

p o r t a n t  p o l i t i c a l  g o a l .  I  a r g u e d  t h a t  t h e s e  a r g u m e n t s  a r e  n o t  s u f f i c i e n t  t o  s u p -

p o r t  s u c h  a  s t r o n g  c l a i m  a n d  d e m o n s t r a t e d  t h a t  t h e r e  i s  g e n u i n e  n e e d  f o r  a  

m o r e  f o r c e f u l  l i n e  o f  r e a s o n i n g .   

I n  v i e w  o f  t h a t ,  I  n o w  c o m e  t o  p r e s e n t  m y  o w n  a r g u m e n t  f o r  t h e  c l a i m .  

The  speci f i c  Pr ior i ty  C la im I  defend is  that  the  Cruel ty  Pr inc iple  i s  lex ica l ly  pr ior  

t o  v a r i o u s  o t h e r  p r i n c i p l e s  t h a t  a r e  t a k e n  t o  b e  f u n d a m e n t a l .  I  w i l l  f o c u s  o n  

l i b e r a l  p r i n c i p l e s  b e c a u s e  m y  m a i n  a i m  i s  t o  c o n v i n c e  l i b e r a l s  t h a t  o n e  m u s t  

e n d o r s e  t h e  C r u e l t y  P r i n c i p l e  i f  o n e  c h a m p i o n s  f r e e d o m .  I n  p a r t i c u l a r ,  I  w i l l  

f o c u s  o n  R a w l s ’  l i b e r t y  p r i n c i p l e ,  i . e .  h i s  f i r s t  p r i n c i p l e  o f  j u s t i c e ,  w h i c h  i n  t u r n  
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i s  s e e n  a s  t h e  f i r s t  v i r t u e  o f  s o c i a l  i n s t i t u t i o n s . 53 T h e  r e a s o n  f o r  t h i s  i s  t h a t  i t  

h a s  b e c o m e  a  p a r a d i g m a t i c  s t a t e m e n t  o f  a  l i b e r t y  p r i n c i p l e .  A b o v e  t h i s ,  I  w i l l  

a l s o  g l a n c e  a t  s o m e  f u r t h e r  l i b e r a l  a n d  e g a l i t a r i a n  p r i n c i p l e s  t o  s h o w  t h a t  t h e  

P r i o r i t y  C l a i m  i s  a l s o  c o m p e l l i n g  i f  o n e  i s  n o t  a  R a w l s i a n  l i b e r a l .   

The  argument  in  support  o f  the  c la im comes in  three  s teps.  In  th is  sect ion  

I  p r e s e n t  w h a t  I  c a l l  a  g e n e r a l  a r g u m e n t  f o r  l e x i c a l  p r i o r i t y .  T h e  a r g u m e n t  i s  

general  in  that  i t  shows how a  pr inc iple  A  can be  lex ica l ly  pr ior  to  another  pr in-

c ip le  B.  I t  i s  not  general  in  the  sense  that  i t  i s  the  only  argument .  Based on the  

g e n e r a l  a r g u m e n t ,  I  t h e n  s e t  o u t  t o  d e m o n s t r a t e  i n  § 3 2  t h a t  t h e  C r u e l t y  P r i n c i -

p l e  i s  l e x i c a l l y  p r i o r  t o  R a w l s ’  l i b e r t y  p r i n c i p l e .  I n  a  t h i r d  s t e p ,  I  w i l l  i n d i c a t e  

i n  § 3 3  t h a t  t h e  s a m e  i s  t r u e  r e g a r d i n g  s o m e  f u r t h e r  l i b e r a l  a n d  e g a l i t a r i a n  

p r i n c i p l e s .  

 I  s t a r t  w i t h  t h e  f i r s t  s t e p .  W h a t  n e e d s  t o  b e  the  case  for  a  pol i t i ca l  pr in -

c i p l e  t o  b e  l e x i c a l l y  p r i o r  t o  a n o t h e r  p r i n c i p l e ?  A  n a t u r a l  p l a c e  t o  l o o k  f o r  a n  

a n s w e r  i s  R a w l s ’ s  F i r s t  P r i o r i t y  r u l e  s t a t i n g  t h a t  t h e  p r i n c i p l e  g o v e r n i n g  t h e  

d i s t r i b u t i o n  o f  l i b e r t i e s  i s  l e x i c a l l y  p r i o r  t o  t h e  f a i r  e q u a l i t y  o f  o p p o r t u n i t y  

pr inc iple  as  wel l  as  the  di f ference  pr inc iple .  Yet ,  the  argument  Rawls  of fers  to  

                                                             
53 I f  I  s u c c e e d  i n  d e m o n s t r a t i n g  t h a t  t h e  C r u e l t y  P r i n c i p l e  i s  p r i o r  t o  t h i s  p r i n c i p l e ,  I  t a k e  
t h i s  t o  s h o w  t h a t  a v o i d i n g  c r u e l t y  i s  t h e  f i r s t  v i r t u e  o f  s o c i a l  i n s t i t u t i o n s .  T o  c l a r i f y  t h e  
c l a i m  h e r e :  T h e  “ f i r s t ”  r e f e r s  t o  th e  o r d e r  o f  C r u e l t y  P r i n c i p l e  i n  r e l a t i o n  t o  t h e  l i b e r t y  
p r i n c i p l e  a n d  f u r t h e r  p o s s i b l e  p r i n c i p l e s .  I t  m i g h t  b e  t h a t  a l l  t h i n g s  c o n s i d e r e d  t h e  C r u -
e l t y  P r i n c i p l e  t u r n s  o u t  t o  n o t  b e  t h e  f i r s t  v i r t u e  o f  s o c i a l  i n s t i t u t i o n s ,  t h a t  t h e r e  i s  a n  
e v e n  m o r e  f u n d a m e n t a l  c o n c e r n  f o r  b i o l o g i c a l  l i f e  o r  s o m e t h i n g  s i m i l a r  t o  t h a t ,  b u t  I  
l e a v e  t h i s  q u e s t i o n  a s i d e .  T h e  r e a s o n  w h y  I  c a l l  i t  t h e  f i r s t  v i r t u e  o f  s o c i a l  i n s t i t u t i o n s  i s  
t h a t  i t  i s  p r i o r  t o  p r i n c i p l e s  t h a t  a r e  o f t e n  t a k e n  a s  f i r s t  o r  m o s t  f u n d a m e n t a l .  
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this  e f fect  has  been subject  to  f ierce  c r i t i c ism:  H.L .A  Hart  for  example  considers  

t h e  c l a i m  “ d o g m a t i c ”  a n d  B a r r y  e v e n  d e e m s  i t  “ o u t l a n d i s h l y  e x t r e m e ” . 54 O n  

T a y l o r ’ s  p o w e r f u l  a n a l y s i s ,  R a w l s ’  a r g u m e n t s  f a l l  t o o  s h o r t :  m o s t  o f  t h e m  f a i l  

because  of  the  same error ,  and one l ine  of  reasoning is  promis ing but  “ radica l ly  

i n c o m p l e t e ” . 55 

E v e n  t h o u g h  R a w l s ’  o w n  a r g u m e n t  d o e s  n o t  h e l p  w i t h  t h e  q u e s t i o n  a t  

h a n d ,  T a y l o r ’ s  e x a m i n a t i o n  o f  t h e  a r g u m e n t  d o e s .  A c c o r d i n g  t o  h i m ,  t h e  c o m -

m o n  e r r o r  R a w l s  c o m m i t s ,  w h i c h  T a y l o r  c a l l s  t h e  I n f e r e n c e  F a l l a c y ,  i s  t h a t  h e  

d e r i v e s  t h e  l e x i c a l  p r i o r i t y  o f  a  p r i n c i p l e  f r o m  t h e  h i g h  p r i o r i t y  o f  t h e  i n t e r e s t  

i t  s e r v e s .  O n e  o f  h i s  a r g u m e n t s  s t a t e s  f o r  e x a m p l e  t h a t  s e l f - r e s p e c t  i s  p e r h a p s  

the  most  important  interest  and that  i t  i s  “ therefore  e s s e n t i a l  t h a t  t h e  p r i o r i t y  

o f  l i b e r t y  b e  f i r m l y  m a i n t a i n e d . ” 56 T a y l o r  o b s e r v e s  t h a t  t h e  l e x i c a l  p r i o r i t y  o f  

l i b e r t i e s  d o e s  n o t  f o l l o w  f r o m  t h e  h i g h  i m p o r t a n c e  o f  s e l f - r e s p e c t .  I n s t e a d ,  

Rawls  would  have  to  show the  lex ica l  pr ior i ty  o f  se l f - respect ,  i .e .  “ that  i t  cannot  

be  t raded of f  for  any  other  interest ,  no  matter  how high the  rate  of  exchange.” 57  

The  analys is  here  reveals  an  important  point  about  the  general  argument  

for  lex ica l  pr ior i ty ,  namely  that  the  pr ior i ty  o f  a  pr inc iple  depends  on the  lex i -

c a l  p r i o r i t y  o f  t h e  i n t e r e s t  i t  s e r v e s .  I t  i s  t h u s  p o s s i b l e  t o  s t a t e  t h a t  a  p r i n c i p l e  

                                                             
54 B a r r y  ( 1 9 7 3 :  2 6 7 ) ;  H a r t  ( 1 9 8 9 :  2 5 2 ) .  
55 T a y l o r  ( 2 0 0 3 :  2 4 8 ) .  
56 R a w l s  ( 1 9 7 1 :  4 7 8 ) .   
57 T a y l o r  ( 2 0 0 3 :  2 5 1 ) .  
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A  is  lex ica l ly  pr ior  to  a  pr inc iple  B  i f  the  interest  X  i t  serves  i s  lex ica l ly  pr ior  to  

t h e  i n t e r e s t  Y  f a c i l i t a t e d  b y  p r i n c i p l e  B .   

T h i s  o p e n s  u p  t h e  q u e s t i o n  w h a t  i t  m e a n s  f o r  a n  i n t e r e s t  t o  b e  l e x i c a l l y  

p r i o r .  T h e  a n s w e r  t o  t h i s  c a n  b e  f o u n d  i n  T a y l o r ’ s  r e c o n s t r u c t i o n  o f  w h a t  h e  

r e g a r d s  a s  R a w l s ’  “ r a d i c a l l y  i n c o m p l e t e ”  l i n e  o f  r e a s o n i n g ,  w h i c h  h e  c a l l s  t h e  

Hierarchy  Argument .  Rawls  mainta ins  that  an  interest  in  rat ional i ty  i s  lex ica l ly  

pr ior  to  other  interests ,  where rat ional i ty  is  understood as  a  way of  del iberat ion 

that  a ims to  “ f ind a  p lan which  best  organises  our  ac t iv i t ies  and inf luences  the  

f o r m a t i o n  o f  o u r  s u b s e q u e n t  w a n t s  s o  t h a t  o u r  a i m s  a n d  i n t e r e s t s  c a n  b e  f r u i t -

fu l ly  combined into  one scheme of  conduct .” 58 In  short ,  the  c la im is  that  ra t ion-

a l i t y  i s  r e q u i r e d  t o  f o r m  f u r t h e r  i n t e r e s t s .  A n d  a n  i n t e r e s t  i n  r a t i o n a l i t y  c a n  

p r o p e r l y  b e  s e e n  t o  b e  l ex ica l ly  pr ior  to  other  interests  b e c a u s e  i t s  e n j o y m e n t  

i s  n e c e s s a r y  f o r  t h e  f o r m a t i o n  o f  f u r t h e r  i n t e r e s t s .   

The  concept  of  necess i ty  i s  somewhat  vague here  and i t  seems that  there  

are  two main  ways  to  understand i t  as  d is t inguished by  Henry  Shue,  namely  as  

a n  i n h e r e n t  n e c e s s i t y  a n d  a s  a  m e a n s  t o  a n  e n d : 59  

I f  A  i s  a  m e a n s  t o  e n d  B  a n d  i t  i s  i m p o s s i b l e  t o  r e a c h  t h e  e n d  B  w i t h o u t  u s i n g  
t h e  m e a n s  A ,  i t  i s  p e r f e c t l y  c o r r e c t  t o  s a y  t h a t  A  i s  n e c e s s a r y  f o r  B .  B u t  w h e n  I  
d e s c r i b e  t h e  e n j o y m e n t  o f  p h y s i c a l  s e c u r i t y ,  f o r  e x a m p l e ,  a s  n e c e s s a r y  f o r  t h e  
e n j o y m e n t  o f  a  r i g h t  t o  a s s e m b l y ,  [ … ]  I  i n t e n d  t o  s a y  t h a t  [ … ]  b e i n g  s e c u r e  i s  
a n  e s s e n t i a l  c o m p o n e n t  o f  e n j o y i n g  a  r i g h t  t o  a s s e m b l y . 60 

                                                             
58 R a w l s  ( 1 9 7 1 :  3 6 0 ) .  
59 S h u e  ( 1 9 8 0 ) .  A l s o  s e e  C a r t e r  ( 1 9 9 5 :  8 3 8 ) .  H i s  d i s t i n c t i o n  b e t w e e n  c a u s a l l y  e f f e c t i v e  
m e a n s  a n d  e s s e n t i a l  c o m p o n e n t s  o v e r l a p s  w i t h  S h u e ’ s  d i s t i n c t i o n .   
60 S h u e  ( 1 9 8 0 :  2 7 ) .  
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I t  seems to  me that  Tay lor  operates  wi th  the  la t ter  concept ion of  necess i ty .  The  

p o i n t  h e  m a k e s  i s  t h a t  r a t i o n a l i t y  i s  a n  e s s e n t i a l  c o m p o n e n t  f o r  t h e  f o r m a t i o n  

o f  f u r t h e r  i n t e r e s t s .  

T h i s  g i v e s  m e  t h e  r e m a i n i n g  b u i l d i n g - b l o c k  i n  o r d e r  t o  r e c o n s t r u c t  t h e  

g e n e r a l  a r g u m e n t  f o r  l e x i c a l  p r i o r i t y :  a  p r i n c i p l e  A  i s  l e x i c a l l y  p r i o r  t o  a n o t h e r  

pr inc iple  B  i f  the  enjoyment  of  interest  X  that  pr inc iple  A  serves  i s  an  essent ia l  

c o m p o n e n t  f o r  t h e  f o r m a t i o n  o f  i n t e r e s t  Y  t h a t  i s  s e r v e d  b y  p r i n c i p l e  B .   

I t  should  be  noted that  the  exposi t ion  of  the  argument  leaves  i t  open to  

what  extent  the  enjoyment  of  interest  X  i s  necessary  for  the  format ion of  Y ,  for  

e x a m p l e  t o  w h a t  e x t e n t  ( “ h o w  m u c h ” )  r a t i o n a l i t y  i s  n e c e s s a r y  s o  t h a t  i n d i v i d -

uals  can  form subsequent  wants .  I  do  not  th ink  that  th is  can  be  decided on the  

general  level .  Rather ,  i t  wi l l  vary  depending on what  the  pr inc iples  in  quest ion 

a r e .  B u t  t h e  q u e s t i o n  n e e d s  t o  b e  a d d r e s s e d  o n c e  a l l  b l a n k s  i n  t h e  g e n e r a l  

a r g u m e n t  a r e  f i l l e d  i n .   

 

§ 3 2  T h e  C r u e l t y  P r i n c i p l e  v s  t h e  l i b e r t y  p r i n c i p l e  

I  now come to  the  argument  that  the  Cruel ty  Pr inc iple  i s  lex ica l ly  pr ior  to  Rawls ’  

l i b e r t y  p r i n c i p l e .  O n  t h e  b a s i s  o f  t h e  e x p o s i t i o n  i n  t h e  p r e v i o u s  s e c t i o n ,  t h i s  

argument  involves  the  fo l lowing:  (1)  ident i fy ing what  bas ic  interest  the  Cruel ty  

P r i n c i p l e  s e r v e s ;  ( 2 )  i d e n t i f y i n g  w h a t  i n t e r e s t  R a w l s ’  l i b e r t y  p r i n c i p l e  s e r v e s ;  
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(3)  examining whether  the  enjoyment  of  the  interest  served by  the  Cruel ty  Pr in-

c i p l e  i s  a n  e s s e n t i a l  c o m p o n e n t  f o r  t h e  f o r m a t i o n  o f  t h e  i n t e r e s t  s e r v e d  b y  h i s  

l i b e r t y  p r i n c i p l e .  

(1)  The  analys is  o f  the  concept  of  c ruel ty  in  C h a p t e r  1  r e v e a l s  w h a t  i n t e r -

est  i s  protected by  the  Cruel ty  Pr inc iple .  In  §8 I  s ta te  that  c ruel  ac ts  involve  the  

o b s t r u c t i o n  o f  o n e ’ s  c a p a c i t y  t o  f o r m  m e n t a l  s t a t e s .  H e n c e ,  I  t a k e  t h e  i n t e r e s t  

protected by  the  pr inc iple  to  be  an  interest  in  the  format ion of  mental  content ,  

f o r  e x a m p l e  t o  f o r m  t h e  b e l i e f  t h a t  X  i s  t h e  c a s e ,  t o  f o r m  a  d e s i r e  f o r  X  o r  t h e  

i n t e n t i o n  t o  d o  X .   

(2)  Rawls ’  l iber ty  pr inc iples  s tates  that  “each person has  the  same inde-

feas ible  c la im to  a  fu l ly  adequate  scheme of  equal  bas ic  l iber t ies ,  which  scheme 

i s  c o m p a t i b l e  w i t h  t h e  s a m e  s c h e m e  o f  l i b e r t i e s  f o r  a l l . ” 61 A c c o r d i n g  t o  T a y l o r ,  

the  interest  served by  the  l iber ty  pr inc iple  i s  ra t ional i ty  as  a  cer ta in  way  of  de-

l i b e r a t i o n .  I t  i s  t h e  i n t e r e s t  t h a t  c o m e s  f i r s t  f o r  R a w l s ,  w h i c h  h e  a l s o  c a l l s  t h e  

highest -order  interest ,  as  an  e lement  of  Kant ian  autonomy.  As  Taylor  wr i tes ,  ” i t  

i s  the  dis tancing involved in  schedul ing,  pr ior i t i s ing,  tempering,  and pruning 

t h e s e  d e s i r e s  i n  a c c o r d a n c e  w i t h  a  p l a n  o f  l i f e . ” 62  

 (3)  I  now argue that  the  enjoyment  of  the  interest  protected by  the  Cru-

elty  Principle,  i .e.  forming mental  content,  is  necessary for  the formation of  the 

                                                             
61 R a w l s  ( 2 0 0 1 ) .  
62 T a y l o r  ( 2 0 0 3 :  2 6 0 ) .   
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i n t e r e s t  p r o t e c t e d  b y  R a w l s ’  l i b e r t y  p r i n c i p l e ,  i . e .  r a t i o n a l i t y . 63 T o  s e e  t h a t  t h i s  

i s  t h e  c a s e ,  c o n s i d e r  a g a i n  w h a t  k i n d  o f  m e n t a l  s t a t e s  a r e  o b s t r u c t e d  w h e n  a  

p e r s o n  i s  s u b j e c t  t o  a  c r u e l  a c t  ( s e e  § 8  f o r  a  m o r e  c o m p r e h e n s i v e  a c c o u n t ) :   

B e l i e f ,  h o p e ,  d e s i r e ,  l o v e ,  l i k i n g ,  d o u b t i n g ,  w o n d e r i n g  w h e t h e r ,  j o y ,  e l a t i o n ,  
p r i d e ,  r e m o r s e ,  g u i l t ,  r e j o i c i n g ,  i r r i t a t i o n ,  p u z z l e m e n t ,  a c c e p t a n c e ,  f o r g i v e -
n e s s ,  h o s t i l i t y ,  a f f e c t i o n ,  e x p e c t a t i o n ,  a d m i r a t i o n ,  r e s p e c t ,  i n t e n t i o n ,  w i s h i n g ,  
w a n t i n g ,  i m a g i n i n g ,  f a n t a s y ,  s h a m e ,  l u s t ,  d i s g u s t ,  p l e a s u r e ,  a s p i r a t i o n ,  a m u s e -
m e n t . 64 
 
A t  l e a s t  s o m e  o f  t h e s e  m e n t a l  s t a t e s  a r e  e s s e n t i a l  c o m p o n e n t s  o f  r a t i o n a l i t y  

a s  u n d e r s t o o d  b y  R a w l s .  I  a m  t h i n k i n g  o f  m e n t a l  s t a t e s  s u c h  a s  “ w i s h i n g ”  a n d  

“want ing”,  or  “bel ie f”  and “ intent ion” .  I f  a  person cannot  want  and cannot  form 

a  b e l i e f  o r  a n  i n t e n t i o n  t o  a c t ,  t h e n  s h e  c a n n o t  a t  a l l  c r e a t e  a  p l a n  w h i c h  b e s t  

o r g a n i z e s  h e r  a c t i v i t i e s .  T h i s  i s  b e c a u s e  a  p l a n  i s  a  s c h e m e  o f  w h a t  o n e  w a n t s  

t o  p u r s u e .  I t  c o n t a i n s  i n t e n t i o n s  a b o u t  w h a t  o n e  i s  t o  d o ,  w h i c h  i n  t u r n  a r e  

b a s e d  o n  b e l i e f s  ( f o r  e x a m p l e  a b o u t  w h a t  o t h e r s  w i l l  d o ) .  T h e s e  m e n t a l  s t a t e s  

a r e  n e c e s s a r y  c o m p o n e n t s  o f  w h a t  i t  i s  t o  b e  r a t i o n a l .    

 T h i s  i s  p e r h a p s  c l e a r e s t  i n  t h e  c a s e  o f  “ d e s i r e ” .  R a w l s  w r i t e s  t h a t  i n  t h e  

process  of  del iberat ion “desi res  that  tend to  inter fere  wi th  other  ends,  or  which 

undermine the  capaci ty  for  other  ac t iv i t ies ,  are  weeded out ;  whereas  those  that  

are  enjoyable  in  themselves  and support  other  a ims as  wel l  a re  encouraged." 65 

                                                             
63 S o  t h e  r e l e v a n c e  o f  a v o i d i n g  c r u e l t y  d e r i v e s  u l t i m a t e l y  f r o m  t h e  f a c t  t h a t  i t  i s  i m p o r -
t a n t  f o r  t h e  f o r m a t i o n  o f  r a t i o n a l i t y .  S o  a v o i d i n g  c r u e l t y  i n  t h e  c a s e  o f  n o n - h u m a n  a n i -
m a l s  w o u l d  n o t  h a v e  t h e  s a m e  r e l e v a n c e ,  g i v e n  t h a t  i t  i s  n o t  c r u c i a l  f o r  t h e  f o r m a t i o n  o f  
r a t i o n a l i t y ,  a s s u m i n g  t h a t  r a t i o n a l i t y  c a n n o t  b e  a t t r i b u t e d  t o  t h e m  i n  t h e  f i r s t  p l a c e .   
64 T h e s e  a r e  e x a m p l e s  o f  m e n t a l  s t a t e s  g i v e n  b y  S e a r l e  ( 1 9 8 3 ) .   
65 R a w l s  ( 1 9 7 1 :  3 6 0 ) .   
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As  can be  seen,  mental  contents  such as  desi res  (but  a lso  joy)  are  essent ia l  com-

p o n e n t s  o f  t h e  p r o c e s s  o f  d e l i b e r a t i o n .  I n  o t h e r  w o r d s :  I f  s u c h  m e n t a l  c o n t e n t  

i s  b l o c k e d ,  r a t i o n a l i t y  w i l l  b e  g r i d l o c k e d ,  t o o .  

To  i l lust rate  th is ,  we can return  to  Murphy’s  descr ipt ion of  tor ture  being 

a  paradigmat ic  example  of  c ruel ty .  He wr i tes  that  “ the  v ic t im [of  tor ture]  could  

not  be  expected to  understand what  i s  happening whi le  i t  happens,  have  a  v iew 

about  i t ,  enter  into  discourse  about  i t ,  or  conduct  any  other  […]  human act iv i -

t ies  dur ing the  process .” 66 Being rat ional  i s  among those  act iv i t ies  in  the  sense  

that  indiv iduals  cannot  schedule,  pr ior i t i se ,  temper ,  and prune thei r  des i res  in  

a c c o r d a n c e  w i t h  a  p l a n  o f  l i f e .  T h i s  i s  n o t  o n l y  t r u e  o f  t o r t u r e  b u t  a l s o  o f  p s y -

c h o l o g i c a l  a b u s e  f o r  e x a m p l e ,  g i v e n  t h e  s i m i l a r i t y  i n  e f f e c t  I  h i g h l i g h t  i n  § 1 0 .  

O n e  m i g h t  a s k  a t  t h i s  p o i n t  h o w  m u c h  o f  t h e  a b i l i t y  t o  f o r m  m e n t a l  

c o n t e n t  i s  n e e d e d  f o r  r a t i o n a l  d e l i b e r a t i o n .  B u t  t h i s  q u e s t i o n  w o u l d  f a i l  t o  

a p p r e c i a t e  t h e  p o i n t  I  m a k e  a b o v e  i n  § 2 4  w h e n  I  i n t r o d u c e  t h e  P r i o r i t y  C l a i m  

and s tate  that  i t  i s  a  c la im about  non-negl igible  c ruel  behavior .  So  the  assump-

t i o n  i s  t h a t  t h e  i m p a c t  o n  t h e  v i c t i m  i s  d e e p  a n d  t h e  a b i l i t y  t o  f o r m  m e n t a l  

content  i s  imposed drast ic  rest r i c t ions  on.  In  other  words,  I  am t reat ing i t  as  a  

f ixed var iable ,  not  as  a  cont inuous  var iable ,  which  would  be  necessary  to  pose  

t h e  q u e s t i o n .   

There  is  a  fur ther  worry  I  need to  address .  I t  might  be  argued that  Rawls ’   

                                                             
66 M u r p h y  ( 1 9 7 9 :  2 3 3 ) .  
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l i b e r t y  p r i n c i p l e  n o t  o n l y  p r o t e c t s  t h e  i n t e r e s t  i n  r a t i o n a l i t y  b u t  a l s o  ( b y  i m -

p l i c a t i o n )  t h e  i n t e r e s t  t o  f o r m  m e n t a l  s t a t e s .  T a y l o r  i n d e e d  p o i n t s  o u t  t h a t  f o r  

R a w l s  t h e  h i g h e s t - o r d e r  i n t e r e s t ,  w h i c h  t h e  l i b e r t y  p r i n c i p l e  p r o t e c t s ,  c o n s i s t s  

o f  “ p r e s e r v i n g  b o t h  o u r  r a t i o n a l i t y  a n d  t h e  c o n d i t i o n s  o f  i t s  e x e r c i s e . ” 67 I f  t h i s  

i s  c o r r e c t ,  t h e n  t h e r e  w i l l  b e  n o  n e e d  f o r  a  f u r t h e r  p r i n c i p l e  t o  p r o t e c t  t h e  i n -

t e r e s t  t o  f o r m  m e n t a l  s t a t e s .   

I  t h i n k  t h a t  t h i s  r e s p o n s e  i s  p r o b l e m a t i c  f o r  t h e  s i m p l e  r e a s o n  t h a t  t h e  

f i r s t  p r i n c i p l e  i s  s u p p o s e d  t o  p r o t e c t  t h e  h i g h e s t - o r d e r  i n t e r e s t .  I t  i s  p a r a d o x i -

c a l  t o  s t a t e  t h a t  t h e  l i b e r t y  p r i n c i p l e  a s  t h e  f i r s t  p r i n c i p l e  o f  j u s t i c e  p r o t e c t s  

r a t i o n a l i t y  a s  t h e  h i g h e s t - o r d e r  i n t e r e s t  b u t  a l s o  t h e  i n t e r e s t  t o  f o r m  m e n t a l  

s t a t e s  a s  a n  e v e n  h i g h e r - o r d e r  i n t e r e s t .  W h a t  I  s u g g e s t  i n  t h i s  s e c t i o n  c i r c u m -

v e n t s  t h i s  p r o b l e m  b y  s a y i n g  t h a t  t h e  C r u e l t y  P r i n c i p l e  p r o t e c t s  t h e  h i g h e s t -

o r d e r  i n t e r e s t  w h i l e  R a w l s ’  l i b e r t y  p r i n c i p l e  p r o t e c t s  r a t i o n a l i t y  a s  a  h i g h - o r d e r  

i n t e r e s t .   

Fur ther ,  i f  one argues  that  t h e r e  w i l l  b e  n o  n e e d  f o r  a  f u r t h e r  p r i n c i p l e  

to  protect  the  interest  to  form mental  s tates ,  one can as  wel l  respond that  there  

wi l l  be  no need for  a  fur ther  pr inc iple  to  protect  the  interest  in  rat ional i ty .  This  

i s  because  one might  put  the  fa i r  equal i ty  o f  opportuni ty  pr inc iple  f i rs t  and ar -

gue that  i t  p r o t e c t s  t h e  i n t e r e s t  i n  a  c e r t a i n  s e t  o f  o p p o r t u n i t i e s  a n d  t h e  c o n -

d i t i o n s  o f  i t s  e x e r c i s e ,  a n d  t h u s  r a t i o n a l i t y .  Y e t ,  s u b s u m i n g  e v e r y t h i n g  u n d e r  

                                                             
67 T a y l o r  ( 2 0 0 3 :  2 6 0 ) ,  e m p h a s i s  m i n e .   
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o n e  p r i n c i p l e  w o u l d  m e a n  t o  g i v e  u p  a n a l y t i c a l  c l a r i t y  a n d  w o u l d  t h u s  c o m e  

a t  a  h i g h  c o s t .    

T a k i n g  e v e r y t h i n g  i n t o  a c c o u n t ,  I  c o n c l u d e  t h a t  f o r m i n g  m e n t a l  s tates  

i s  a n  e s s e n t i a l  c o m p o n e n t  o f  r a t i o n a l i t y  a n d  t h a t  i t  t h e r e f o r e  f o l l o w s ,  o n  t h e  

b a s i s  o f  t h e  g e n e r a l  a r g u m e n t  p r e s e n t e d  i n  t h e  previous  sect ion,  that  the  Cru-

e l t y  P r i n c i p l e  i s  l e x i c a l l y  p r i o r  t o  R a w l s ’  l i b e r t y  p r i n c i p l e .   

 

§ 3 3  T h e  C r u e l t y  P r i n c i p l e  a n d  o t h e r  p r i n c i p l e s  

So  far  I  have  focused on the  pr ior i ty  o f  the  Cruel ty  Pr inc iple  over  Rawls ’  l iber ty  

p r i n c i p l e .  H o w e v e r ,  I  a l s o  t h i n k  t h a t  t h e  s a m e  a r g u m e n t  w o r k s  t o  e s t a b l i s h  

t h e  p r i o r i t y  o f  t h e  C r u e l t y  P r i n c i p l e  o v e r  o t h e r  l i b e r a l  a n d  e g a l i t a r i a n  p r i n c i -

p les . 68 As  I  cannot  d iscuss  a l l  o f  them,  I  want  to  indicate  in  br ie f  how the  argu-

m e n t s  m a y  r u n .   

 A g a i n ,  t h e  l i n e  o f  r e a s o n i n g  w o u l d  i n v o l v e  t h e  f o l l o w i n g  t h r e e  s t e p s :  

(1)  ident i fy ing what  bas ic  interests  the  Cruel ty  Pr inc iple  serves;  (2)  d iscerning 

w h a t  i n t e r e s t s  t h e  c o m p e t i n g  p r i n c i p l e  s e r v e s ;  ( 3 )  e x a m i n i n g  w h e t h e r  t h e  e n -

j o y m e n t  o f  t h e  i n t e r e s t  s e r v e d  b y  t h e  C r u e l t y  P r i n c i p l e  i s  n e c e s s a r y  f o r  t h e  

f o r m a t i o n  o f  t h e  i n t e r e s t s  s e r v e d  b y  t h e  o t h e r  p r i n c i p l e .   

G iven that  I  have  a l ready  brought  out  what  interest  the  Cruel ty  Pr inc iple   

                                                             
68 I  d o  n o t  d i s c u s s  t e l i c  e g a l i t a r i a n  p r i n c i p l e s  s t a t i n g  t h a t  i t  i s  i n  i t s e l f  b a d  i f  s o m e  p e o p l e  
a r e  w o r s e  o f f  t h a n  o t h e r s .  I  s i m p l y  d o  n o t  t h i n k  ( o n  a n  i n t u i t i v e  l e v e l )  t h a t  i t  i s  n e a r l y  a s  
b a d  a s  i f  s o m e  p e o p l e  a r e  s u b j e c t  t o  c r u e l t y .    
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s e r v e s ,  I  t u r n  t o  ( 2 )  s t r a i g h t  a w a y .  T o  g i v e  a  c r u d e  c h a r a c t e r i z a t i o n :  R o m a n t i c s  

c a n  b e  s e e n  t o  p l a c e  a n  e m p h a s i s  o n  a  w i d e  r a n g e  o f  e m o t i o n s  a n d  f e e l i n g s ,  

n o t  o n  r a t i o n a l  t h i n k i n g ,  w h e n  c o n s i d e r i n g  t h e  b a s i c  i n t e r e s t s  o f  i n d i v i d u a l s .  

L i b e r a l s  l i k e  J .  S .  M i l l  d o  n o t  p o i n t  t o  r a t i o n a l i t y  a s  t h e  b a s i c  i n t e r e s t  e i t h e r ,  

t h e i r  f o c u s  i s  o n  h a p p i n e s s .  C o m m u n i t a r i a n s  c h a m p i o n  l e s s  i n d i v i d u a l i s t i c  

s e n t i m e n t s  l i k e  l o v e  a n d  f r i e n d s h i p .  A n d  r e l a t i o n a l  e g a l i t a r i a n s  e m p h a s i z e  t h e  

u t m o s t  i m p o r t a n c e  o f  r e s p e c t  a n d  c o n c e r n  f o r  o t h e r  p e o p l e .   

 (3)  The  c la im now is  that  forming mental  content  i s  necessary  for  the  for -

m a t i o n  o f  i n t e r e s t s  t h a t  a r e  t a k e n  a s  f u n d a m e n t a l  o n  o t h e r  p o l i t i c a l  p o s i t i o n s .  

I  a m  t h i n k i n g  h e r e  o f  m e n t a l  c o n t e n t  s u c h  a s  j o y ,  d e s i r e ,  l o v e ,  e l a t i o n ,  a f f e c -

t ion,  admirat ion,  lust ,  imagining,  respect ,  p leasure,  e tc .  I t  seems obvious  that  

t h e s e  m e n t a l  s t a t e s  a r e  e s s e n t i a l  f o r  t h e  f o r m a t i o n  o f  t h e  i n t e r e s t s  I  m e n t i o n  

i n  t h e  p r e c e d i n g  p a r a g r a p h .  T o  g i v e  t w o  e x a m p l e s :  A f f e c t i o n  i s  e s s e n t i a l  f o r  

re lat ionships  of  love  and f r iendship,  and joy  is  an  essent ia l  component  of  hap-

p i n e s s .  I f  t h i s  i s  p l a u s i b l e ,  t h e n  f o r m i n g  m e n t a l  c o n t e n t  i s  n e c e s s a r y  i n  t h e  

s e n s e  t h a t  S h u e  s p e c i f i e s  i t :  “ a n y  a t t e m p t  t o  e n j o y  a n y  o t h e r  [ i n t e r e s t ]  b y  s a c -

r i f i c i n g  t h e  b a s i c  [ o n e ]  w o u l d  b e  [ … ]  s e l f - d e f e a t i n g ,  c u t t i n g  t h e  g r o u n d  f r o m  

b e n e a t h  i t . ” 69 

So  i t  fo l lows  on the  bas is  o f  the  general  argument  presented in  §31 that  

t h e  C r u e l t y  P r i n c i p l e  i s  a l s o  l e x i c a l l y  p r i o r  t o  o t h e r  p r i n c i p l e s .  A  f i n a l  p o i n t  

                                                             
69 S h u e  ( 1 9 8 0 :  1 9 ) .   
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s h o u l d  b e  n o t e d  a b o u t  t h e  a r g u m e n t  f o r  t h e  P r i o r i t y  C l a i m .  I t  r e s t s  f i r s t  a n d  

f o r e m o s t  o n  t h e  p r e m i s e  t h a t  t h e  p r i n c i p l e  p r o t e c t s  t h e  i n t e r e s t  i n  f o r m i n g  

m e n t a l  s t a t e s .  B u t  I  d o  n o t  c l a i m  t h a t  t h i s  i s  t h e  o n l y  a r g u m e n t  t h a t  c o n f e r s  

moral  force  on the  pr inc iple .  I  a rgue in  §21 for  instance  that  avoiding cruel  ac ts  

w i l l  a l s o  i n v o l v e  ( i n  m o s t  c a s e s )  p r e v e n t i n g  s e v e r e  f o r m s  o f  u n e q u a l  p o w e r -

r e l a t i o n s h i p s  a n d  u n e q u a l  s t a t u s .  S u c h  o b s e r v a t i o n s  a l s o  c o n f e r  f o r c e  o n  t h e  

p r i n c i p l e .  B u t  I  l e a v e  s u c h  a r g u m e n t s  a s i d e  i n  t h i s  c h a p t e r  b e c a u s e  m y  m a i n  

a i m  h e r e  i s  t o  c o n v i n c e  l i b e r a l s ,  t o  d e m o n s t r a t e  t h a t  o n e  m u s t  e n d o r s e  t h e  

p r i n c i p l e  i f  o n e  i s  a  l i b e r a l  a n d  c h a m p i o n s  f r e e d o m .  

 

§ 3 4  T h e  n e g a t i v e - f r e e d o m - o b j e c t i o n   

At  the  beginning of  §32 I  sa id  that  the  argument  for  the  Pr ior i ty  C la im involves  

three  s teps:  (1)  ident i fy ing what  bas ic  interest  the  Cruel ty  Pr inc iple  serves;  (2)  

i d e n t i f y i n g  w h a t  i n t e r e s t  t h e  l i b e r t y  p r i n c i p l e  s e r v e s ;  ( 3 )  e x a m i n i n g  w h e t h e r  

t h e  i n t e r e s t  s e r v e d  b y  t h e  C r u e l t y  P r i n c i p l e  i s  n e c e s s a r y  f o r  t h e  f o r m a t i o n  o f  

t h e  i n t e r e s t  s e r v e d  b y  t h e  l i b e r t y  p r i n c i p l e .  I n  s t e p  ( 2 )  I  t o o k  R a w l s i a n  r a t i o n -

a l i t y  a s  t h e  r e l e v a n t  i n t e r e s t  b u t  a l s o  s a i d  t h a t  t h e  a r g u m e n t  w o u l d  s t i l l  w o r k  

e v e n  i f  I  t o o k  R o m a n t i c  c o n c e p t i o n s  o f  a  g o o d  l i f e  o r  M i l l ’ s  n o t i o n  o f  h u m a n  

f l o u r i s h i n g  a s  t h e  r e l e v a n t  i n t e r e s t .   

 The  negat ive- f reedom-object ion addresses  prec isely  th is  s tep.  I t  consis ts  

o f  t w o  p r e m i s e s :  ( a )  t h a t  w h a t  r e a l l y  m a t t e r s  i s  n o t  R a w l s i a n  r a t i o n a l i t y  b u t  
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negat ive  f reedom and (b)  that  th is  leads  to  a  d i f ferent  resul t  in  the  las t  s tep  of  

the  argument ,  namely  that  the  absence  of  c ruel  ac ts  and thus  the  abi l i ty  to  form 

mental  content  i s  not  necessary  for  the  f o r m a t i o n  o f  n e g a t i v e  f r e e d o m .  I f  b o t h  

of  these  premises  were  correct ,  i t  would  fo l low that  the  Cruel ty  Pr inc iple  i s  not  

l e x i c a l l y  p r i o r  t o  a  l i b e r t y  p r i n c i p l e  t h a t  p r o t e c t s  n e g a t i v e  l i b e r t y .  

I n  f a c t ,  b o t h  o f  t h e s e  p r e m i s e s  c a n  b e  f o u n d  i n  t h e  l i t e r a t u r e .  P r e m i s e  

( a )  f o r  e x a m p l e  i s  d e f e n d e d  b y  S h k l a r  h e r s e l f .  S h e  w r i t e s  t h a t  “ l i b e r a l i s m  h a s  

only  one overr id ing a im:  to  secure  the  p o l i t i c a l  c o n d i t i o n s  t h a t  a r e  n e c e s s a r y  

f o r  t h e  e x e r c i s e  o f  p e r s o n a l  f r e e d o m . ” 70 F r e e d o m  m e a n s  t h a t  a n  a d u l t  i s  a b l e  t o  

“make as  many ef fect ive  dec is ions  wi thout  fear  or  favour  about  as  many aspects  

o f  h e r  o r  h i s  l i f e  a s  i s  c o m p a t i b l e  w i t h  t h e  l i k e  f r e e d o m  o f  e v e r y  o t h e r  a d u l t . " 71 

A s  S h k l a r  n o t e s ,  t h i s  c o n c e p t i o n  o f  f r e e d o m  “ d o e s  r e s e m b l e  I s a i a h  B e r l i n ’ s  n e g -

a t i v e  l i b e r t y ,  b u t  i t  i s  n o t  e x a c t l y  t h e  s a m e . ” 72 S h e  e x p l a i n s :  “ B e r l i n ' s  n e g a t i v e  

l i b e r t y  o f  ‘ n o t  b e i n g  f o r c e d ’  a n d  i t s  l a t e r  v e r s i o n  o f  ‘ o p e n  d o o r s '  i s  k e p t  c o n -

c e p t u a l l y  p u r e  a n d  s e p a r a t e  f r o m  ’ t h e  c o n d i t i o n s  o f  l i b e r t y , ’  t h a t  i s ,  t h e  s o c i a l  

a n d  p o l i t i c a l  i n s t i t u t i o n s  t h a t  m a k e  p e r s o n a l  f r e e d o m  p o s s i b l e . ” 73 

 Premise  (b)  i s  defended by  Skinner  in  response to  Shklar .  He points  out  

t h a t  t h e  c l a i m  t h a t  f e a r  t a k e s  a w a y  l i b e r t y  i s  s u s c e p t i b l e  t o  w h a t  h e  c a l l s  a n  

                                                             
70 S h k l a r  ( 1 9 8 9 :  2 1 ) .   
71 i b i d .  
72 i b i d :  2 8 .  
73 i b i d .  
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“ o b v i o u s  c h a l l e n g e ”  t h a t  H o b b e s  p u t s  f o r w a r d  i n  c h a p t e r  2 1  o f  L e v i a t h a n ,  

n amely  that  “Feare  and L iberty  are  consis tent .” 74 The  argument  is  th is :  For  f ree-

dom to  be  rest r i c ted,  an  external  obstac le  must  intervene in  such a  way  that  the  

p e r s o n  “ c a n n o t  m o v e  b u t  w i t h i n  a  c e r t a i n  s p a c e ” 75 a n d  t h u s  i s  s t o p p e d  f r o m  

a c t i n g  a s  s h e  w a n t s .  “ B u t  n e i t h e r  f e a r  n o r  a n y  o f  t h e  p a s s i o n s  o f  t h e  s o u l  c a n  

p o s s i b l y  c o u n t  a s  s u c h  a n  i m p e d i m e n t . ” 76 T h e r e f o r e ,  f r e e d o m  i s  n o t  r e s t r i c t e d  

by  fear .  In  turn,  th is  means  that  the  absence  of  ext reme fear  and thus  of  c ruel ty  

( S e e  § 1 0 )  i s  n o t  n e c e s s a r y  f o r  t h e  f o r m a t i o n  o f  n e g a t i v e  f r e e d o m .     

 Sk inner ’s  c r i t i c ism here  is  d i rected against  Shklar ’s  argument ,  but  I  want  

t o  s t r e s s  t h a t  i s  a l s o  p o s e s  a  s e r i o u s  c h a l l e n g e  t o  t h e  P r i o r i t y  C l a i m  I  d e f e n d .  

For  i f  i t  i s  t rue  (a )  that  what  matters  most  i s  negat ive  f reedom (as  Shklar  c la ims)  

and (b)  that  the  absence  of  c ruel ty  i s  not  necessary  for  negat ive  f reedom to  be  

i n  p l a c e  ( a s  S k i n n e r  m a i n t a i n s ) ,  i t  f o l l o w s  t h a t  P r i o r i t y  C l a i m  d o e s  n o t  h o l d .   

I  h a v e  t w o  o p t i o n s  t o  r e s p o n d  t o  t h i s  o b j e c t i o n ,  e i t h e r  a d d r e s s i n g  p r e m -

ise  (a )  or  (b) .  In  what  fo l lows,  I  focus  on premise  (b)  and argue that  even i f  we 

t a k e  n e g a t i v e  l i b e r t y  a s  w h a t  m a t t e r s  f r o m  a  l i b e r a l  p e r s p e c t i v e ,  t h e  a b s e n c e  

o f  c r u e l t y  t u r n s  o u t  t o  b e  n e c e s s a r y  f o r  t h e  f o r m a t i o n  o f  f r e e d o m .  I  w i s h  t o  

d i s c u s s  t h r e e  r e s p o n s e s  o f  w h i c h  o n l y  o n e  i s  s u c c e s s f u l .   

                                                             
74 S e e  S k i n n e r  ( 1 9 9 6 :  1 5 0 ) .  
75 i b i d :  1 5 2 .   
76 i b i d :  1 7 9 . 	
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 R e s p o n s e  1 :  I  a r g u e  i n  § 1 0  t h a t  c r u e l t y  c a n  i n v o l v e  b o t h  p h y s i c a l  a n d  

p s y c h o l o g i c a l  f o r c e .  O n e  m i g h t  p o i n t  o u t  t h a t  p h y s i c a l  f o r c e  d o e s  i n v o l v e  t h e  

use  of  physica l  objects  as  external  impediments  to  f reedom.  This  k ind of  c ruel ty  

can thus  be  seen as  a  constra int  on  f reedom on Hobbes ’s  account  and hence  the  

a b s e n c e  o f  p h y s i c a l  f o r c e  a s  n e c e s s a r y  f o r  n e g a t i v e  f r e e d o m .  B u t  a s  i t  i s  o b v i -

ous,  th is  response to  the  Hobbesian chal lenge leaves  me with  another  problem:  

p s y c h o l o g i c a l  f o r c e s  c a n n o t  a t  a l l  b e  s e e n  t o  p o s e  a n  o b s t a c l e  t o  f r e e d o m  o n  

t h i s  l i n e  o f  r e a s o n i n g .  S o  t h i s  r e p l y  i s  a  n o n - s t a r t e r .    

Response 2:  This  reply  i s  s imi lar  to  the  argument  that  Kramer  invokes  in  

favour  of  the  c la im that  outr ight  mind-control  i s  a  rest r i c t ion  of  f reedom: 77 He 

wr i tes  that  the  person whose mind is  control led  “ is  not  an  agent  endowed with  

f r e e d o m s  a n d  u n f r e e d o m s  a n y  m o r e  t h a n  i s  a  c o r p s e .  L i k e  t h e  b o d y  o f  t h e  

e l d e r l y  p a t r i a r c h  A b r a h a m  a s  d e s c r i b e d  b y  S t  P a u l ,  s h e  i s  a s  g o o d  a s  d e a d . ” 78 

S imi lar ly ,  one could  argue that  a  person who cannot  form mental  content  i s  not  

a n  a g e n t  e n d o w e d  w i t h  f r e e d o m  a n y  m o r e  t h a n  a  c o r p s e  i s .  A n d  i f  n o  f r e e d o m  

c a n  b e  a s c r i b e d  t o  t h e  p e r s o n ,  w h i l e  b e f o r e  t h e  c r u e l  a c t  o n e  c o u l d ,  o n e  m i g h t  

b e  t e m p t e d  t o  f o l l o w  t h a t  c r u e l  a c t s  d o  r e m o v e  n e g a t i v e  f r e e d o m .   

However ,  the  problem with  this  response is  that  a  person who is  as  good 

a s  d e a d  a n d  c a n  t h u s  n o t  b e  a s c r i b e d  f r e e d o m  a t  a l l ,  c a n  i n  f a c t  n o t  b e  a s c r i b e d  

                                                             
77 K r a m e r  ( 2 0 0 3 ) .  
78 i b i d :  2 5 6 .  
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a  lack  of  f reedom ei ther .  As  Kramer  puts  i t :  “were  we to  rule  out  a t t r ibut ions  of  

f r e e d o m  a n d  u n f r e e d o m s  t o  h e r ,  w e  c o u l d  n o t  s a y  t h a t  h e r  m i n d ’ s  c a p t o r s  a r e  

r e n d e r i n g  h e r  u n f r e e  [ … ] . ” 79 L i k e w i s e ,  w e  c a n n o t  s a y  t h a t  t h e  p e r p e t r a t o r  i s  

r e n d e r i n g  t h e  v i c t i m  o f  c r u e l t y  u n f r e e .  I f  t h i s  i s  c o r r e c t ,  i t  s e e m s  r a t h e r  p r o b -

l e m a t i c  t o  c o n c l u d e  t h a t  c r u e l  a c t s  t a k e  a w a y  f r e e d o m ,  j u s t  a s  i t  i s  p r o b l e m a t i c  

t o  s a y  t h a t  m i n d - c o n t r o l  m a k e s  a n  i n d i v i d u a l  u n f r e e .   

Response 3:  A  more  promis ing route  to  counter  the  Hobbesian chal lenge 

is  to  quest ion whether  the  account  of  f reedom-rest r i c t ing impediments  i s  p lau-

s i b l e  a n d  u p - t o - d a t e .  T h i s  c r i t i c i s m  i s  m o s t  p o w e r f u l l y  a r t i c u l a t e d  b y  K r a m e r  

w h o  p r e s e n t s  t h e  f o l l o w i n g  c a s e :  S u p p o s e  T o n y  b r e a k s  J a c k ’ s  l e g  s o  t h a t  J a c k  

cannot  walk  any  more. 80 Now imagine that  Tony  inf l i c ts  damage on Jack ’s  bra in  

so  that  Jack  is  again  unable  to  walk .  Hobbes ’s  idea  that  obstac les  must  be  ex -

t e r n a l  t o  t h e  a g e n t  t o  q u a l i f y  a s  f r e e d o m - c o n s t r a i n i n g  l e a d s  u p  t o  t h e  r e s u l t  

t h a t  T o n y  r e m o v e s  J a c k ’ s  l i b e r t y  i n  t h e  f o r m e r  c a s e  b u t  n o t  i n  t h e  l a t t e r .  Y e t ,  

a c c o r d i n g  t o  K r a m e r ,  t h i s  i s  e n t i r e l y  c o u n t e r i n t u i t i v e ,  s h o w i n g  t h a t  H o b b e s ’ s  

a c c o u n t  i m p l a u s i b l e .  

A  s i m i l a r  a r g u m e n t  i s  l a i d  d o w n  b y  C a r t e r  i n  s u p p o r t  o f  t h e  c l a i m  t h a t  

h y p n o s i s  a n d  b r a i n w a s h i n g  c a n  e n t a i l  s u b s t a n t i a l  r e d u c t i o n s  o f  n e g a t i v e  f r e e -

d o m :  “ i f  I  f o r c e  y o u  t o  t h i n k  c e r t a i n  t h o u g h t s ,  t h e n  t h e r e  a r e  a l s o  l i k e l y  t o  b e  

                                                             
79 i b i d :  2 5 7 .  
80 K r a m e r  ( 2 0 0 3 :  4 3 ) .   
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many act ions  that  I  am prevent ing you f rom per forming.” 81 His  c ruc ia l  idea  here  

i s  t h a t  p o s s i b i l i t i e s  f o r  a c t i o n  c a n  b e  b l o c k e d  b y  e l i m i n a t i n g  t h o u g h t s .  I f  t h a t  

i s  t r u e ,  t h e n  t h e r e  i s  n o  r e l e v a n t  d i f f e r e n c e  b e t w e e n  i n t e r n a l  a n d  e x t e r n a l  

i m p e d i m e n t s  r e g a r d i n g  t h e i r  p o t e n t i a l  t o  c o n s t r a i n  f r e e d o m .   

So  Car ter  and Kramer  agree  that  Hobbes ’  account  of  f reedom-rest r i c t ing 

impediments  is  implausible.  Both maintain that  bra inwashing and hypnosis  can  

c u r t a i l  f r e e d o m ,  a n d  K r a m e r  e v e n  a t t r i b u t e s  t h i s  f o r c e  t o  p h o b i a s ,  c o m p u l s i v e  

habi ts ,  unintel l igence  and mental  retardat ion. 82 The  reason for  th is  v iew is  that  

t r i g g e r i n g  a  p h o b i a  f o r  e x a m p l e  c a n  i n c a p a c i t a t e  a g e n t s ,  r e n d e r i n g  t h e  v i c t i m  

u n f r e e .  I n  l i g h t  o f  t h a t ,  C a r t e r  a n d  K r a m e r  s u g g e s t  a  d i f f e r e n t  a n d  u p d a t e d  

a c c o u n t  o f  n e g a t i v e - f r e e d o m - c o n s t r a i n i n g  i m p e d i m e n t s :  i t  i s  s u f f i c i e n t  t h a t  a n  

o b s t a c l e  r e n d e r s  a n  a c t i o n  i m p o s s i b l e  s o  t h a t  a  p e r s o n  c a n n o t  d o  X . 83  

 On the  bas is  o f  the  updated understanding of  negat ive- f reedom-rest r i c t -

i n g  i m p e d i m e n t s ,  i t  i s  n o w  p o s s i b l e  t o  r e s t a t e  t h e  q u e s t i o n  w h e t h e r  c r u e l  a c t s  

c u r t a i l  f r e e d o m .  I n t e r e s t i n g l y ,  n e i t h e r  C a r t e r  n o r  K r a m e r  c o n s i d e r  e x c r u c i a t i n g  

                                                             
81 C a r t e r  ( 1 9 9 9 :  2 0 6 ) .   
82 S i m i l a r l y ,  G a r n e t t  ( 2 0 0 7 )  a r g u e s  t h a t  w e  c a n  m a k e  s e n s e  o f  t h e  i d e a  o f  a  q u a n t i t y  o f  
l i b e r t y  o n l y  i f  w e  a r e  w i l l i n g  t o  c o u n t  c e r t a i n  p u r e l y  a g e n t i a l  c o n s t r a i n t s ,  s u c h  a s  i g n o -
r a n c e  a n d  p h y s i c a l  i n c o m p e t e n c e ,  a s  o b s t a c l e s  t o  n e g a t i v e  f r e e d o m .  
83 C a r t e r  ( 2 0 1 2 )  w r i t e s  e l s e w h e r e  t h a t  i t  i s  u s e f u l  t o  t h i n k  o f  t h e  d i f f e r e n c e  b e t w e e n  
n e g a t i v e  a n d  p o s i t i v e  f r e e d o m  i n  t e r m s  o f  t h e  d i f f e r e n c e  b e t w e e n  f a c t o r s  t h a t  a r e  e x t e r -
n a l  a n d  f a c t o r s  t h a t  a r e  i n t e r n a l  t o  t h e  a g e n t :  “ W h i l e  t h e o r i s t s  o f  n e g a t i v e  f r e e d o m  a r e  
p r i m a r i l y  i n t e r e s t e d  i n  t h e  d e g r e e  t o  w h i c h  i n d i v i d u a l s  o r  g r o u p s  s u f f e r  i n t e r f e r e n c e  
f r o m  e x t e r n a l  b o d i e s ,  t h e o r i s t s  o f  p o s i t i v e  f r e e d o m  a r e  m o r e  a t t e n t i v e  t o  t h e  i n t e r n a l  
f a c t o r s  a f f e c t i n g  t h e  d e g r e e  t o  w h i c h  i n d i v i d u a l s  o r  g r o u p s  a c t  a u t o n o m o u s l y . ”  B u t  t h i s  
i s  m i s l e a d i n g ,  s i n c e  h i s  o w n  a c c o u n t  i s  i n t e n d e d  a s  a  c o n c e p t i o n  o f  n e g a t i v e  f r e e d o m  
a n d  a l l o w s  f o r  i n t e r n a l  i m p e d i m e n t s  t o  f r e e d o m .     
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p a i n  a s  a  c o n s t r a i n t  o n  f r e e d o m .  A n d  w h e r e  f e a r  i s  c o n s i d e r e d ,  i t  c o m e s  u p  

short :  K r a m e r  s t a t e s  t h a t  a v e r s i o n s  t o  p e r c e i v e d  d a n g e r s  s h o u l d  n o t  b e  t a k e n  

as  a  barr ier  to  f reedom.  His  argument  is  that  i t  i s  not  impossible  for  the  coward 

t o  o v e r c o m e  h i s  f e a r .  T h i s  c o n t r a s t s  w i t h  p h o b i a s  t h a t  “ m a y  g o  w e l l  b e y o n d  a  

s t r o n g  s e n s e  o f  s q u e a m i s h n e s s  o r  r e v u l s i o n ”  t o  p h y s i c a l l y  r e s t r i c t  p e o p l e . 84 

 T h o u g h  K r a m e r  a n d  C a r t e r  d o  n o t  c o n s i d e r  t h e  q u e s t i o n ,  I  t h i n k  t h a t  

c r u e l t y ,  b o t h  t h r o u g h  p h y s i c a l  a n d  p s y c h o l o g i c a l  f o r c e ,  s h o u l d  b e  c o u n t e d  a s  

a n  o b s t a c l e .  T h i s  i s  b e c a u s e  c r u e l t y  i n v o l v e s  t h e  s u b s t a n t i a l  o b s t r u c t i o n  o f  

o n e ’ s  c a p a c i t y  t o  f o r m  m e n t a l  s t a t e s .  A s  S c a r r y  w r i t e s :  “ I n  t h e  m o s t  l i t e r a l  w a y  

p o s s i b l e ,  t h e  c r e a t e d  w o r l d  o f  t h o u g h t  a n d  f e e l i n g ,  t h e  p s y c h o l o g i c a l  c o n t e n t  

t h a t  c o n s t i t u t e s  b o t h  o n e ’ s  s e l f  a n d  o n e ’ s  w o r l d  [ … ]  c e a s e s  t o  e x i s t . ” 85 I f  w e  

now accept  Car ter ’s  point  that  the  e l iminat ion of  thoughts  amounts  to  a  l imita -

t i o n  o f  f r e e d o m ,  t h e n  i t  f o l l o w s  o n  t h i s  d e s c r i p t i o n  t h a t  t h e  c u r t a i l m e n t  o f  t h e  

capaci ty  to  form mental  content  and thus  c ruel ty  marks  a  l imitat ion of  negat ive  

f reedom. The vict im’s  experience of  cruel  acts  is  in  this  sense c loser  to  the  para -

l y z i n g  e x p e r i e n c e  o f  a  p h o b i a  t h a n  t o  t h e  f e a r  o f  a  c o w a r d .    

 T o  s u m  u p  t h i s  s e c t i o n :  I  h o p e  t o  h a v e  s h o w n  t h a t  c r u e l t y  i s  a n  i m p e d i -

ment  to  negat ive  f reedom and therefore  that  the  absence  of  c ruel ty  i s  necessary  

                                                             
84 K r a m e r  ( 2 0 0 3 :  2 6 8 ) .  I t  s h o u l d  b e  n o t e d  t h a t  b o t h  w o u l d  s a y  t h a t  a  t h r e a t  f r o m  a  g u n -
m a n  d o e s  n o t  c o u n t  a s  a  r e s t r i c t i o n  o f  f r e e d o m .  B u t  g i v e n  t h a t  K r a m e r  a l l o w s  f o r  p h o b i a s  
t o  l i m i t  f r e e d o m ,  i t  s e e m s  t h a t  i t  s h o u l d  d e p e n d  o n  t h e  w e i g h t  o f  t h e  f e a r  t h e  t h r e a t  
c r e a t e s  t o  a s c e r t a i n  w h e t h e r  f r e e d o m  i s  l i m i t e d  o r  n o t .   
85 S c a r r y  ( 1 9 8 5 :  3 0 ) .  
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f o r  t h e  p r e s e n c e  o f  n e g a t i v e  f r e e d o m .  S k i n n e r ’ s  o b j e c t i o n  t h u s  f a i l s  a n d  h e n c e  

t h e  P r i o r i t y  C l a i m  r e m a i n s  i n t a c t .   

 

§ 3 5  O b j e c t i o n s  b y  K e k e s   

I  n o w  c o m e  t o  a s s e s s  K e k e s ’  c r i t i c i s m  o f  t h e  P r i o r i t y  C l a i m .  H e  w r i t e s  t h a t  “ i t  

t a k e s  n o  m o r e  t h a n  a  l i t t l e  t h o u g h t  t o  r e a l i z e  t h a t  [ t h e ]  s l o g a n  –  t h a t  a  l i b e r a l  

i s  o n e  w h o  b e l i e v e s  t h a t  c r u e l t y  i s  t h e  w o r s t  t h i n g  w e  d o  –   i s  m e r e  v e r b i a g e  

t h a t  c a n n o t  w i t h s t a n d  t h e  m o s t  e l e m e n t a r y  q u e s t i o n i n g . ” 86 K e k e s  d i r e c t s  h i s  

c r i t i c i s m  t o w a r d s  t h e  p r e m i s e  t h a t  c r u e l t y  i s  t h e  w o r s t  e v i l ,  b u t  t h i s  c r i t i c i s m  

also  bears  on the  Pr ior i ty  Cla im.  The  reason is  the  fo l lowing:  The  Pr ior i ty  C la im 

is  based on the  idea  that  to  form mental  s tates  i s  the  highest -order  interest  and 

hence  I  am committed to  the  v iew that  c ruel  ac ts  are  the  worst  ev i l  because  they  

v i o l a t e  t h e  m o s t  f u n d a m e n t a l  i n t e r e s t  o f  p e r s o n s .  I f  K e k e s  t u r n e d  o u t  t o  b e  

r i g h t ,  h i s  c r i t i c i s m  w o u l d  t h u s  p o s e  a  t h r e a t  t o  t h e  P r i o r i t y  C l a i m .   

Kekes  ident i f ies  two arguments  that  he  regards  as  mistaken:  The  f i rs t  i s  

that  c ruel ty  i s  the  worst  ev i l  because  of  a  par t i cular  s tate  of  mind at  the  s ide  of  

t h e  p e r p e t r a t o r ,  n a m e l y  a  l a c k  o f  b e n e v o l e n c e . 87 I  w o n ’ t  d i s c u s s  h i s  c r i t i c i s m  

h e r e  s i n c e  i t  d o e s  n o t  a d d r e s s  t h e  v i e w  I  d e f e n d ,  i . e .  t h a t  t h e  m o r a l l y  s a l i e n t  
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e l e m e n t  o f  c r u e l t y  i s  w h a t  I  p i n p o i n t  a s  t h e  c o r e  o f  t h e  c o n c e p t :  t h e  e f f e c t  t h e  

b e h a v i o u r  o f  t h e  p e r p e t r a t o r  h a s  o n  t h e  v i c t i m  ( s e e  § 8 ) ,  n o t  h i s  s t a t e  o f  m i n d .   

T h e  s e c o n d  a r g u m e n t  K e k e s  r e g a r d s  a s  m i s t a k e n  i s  t h a t  c r u e l t y  i s  t h e  

w o r s t  e v i l  b e c a u s e  o f  t h e  e f f e c t s  i t  h a s  o n  t h e  v i c t i m ,  w h i c h  d o e s  a d d r e s s  t h e  

v i e w  I  d e f e n d .  O v e r a l l ,  h e  p r e s e n t s  f o u r  p o i n t s  a g a i n s t  t h i s  a r g u m e n t .  I n  e a c h  

c a s e  h e  a s p i r e s  t o  s h o w  t h a t  t a k i n g  c r u e l t y  a s  t h e  w o r s t  l e a d s  t o  a n  i m p l a u s i b l e  

v iew of  the  moral ly  worst .  So  i t  i s  e i ther  argued that  th is  would  count  in  ac t ions  

a n d  p r a c t i c e s  t h a t  s h o u l d  n o t  b e  s e e n  a s  t h e  w o r s t  f o r  t h e  v i c t i m ,  o r  t h a t  i t  

w o u l d  d i s r e g a r d  t h o s e  t h a t  s h o u l d  b e  s e e n  a s  t h e  w o r s t .  

T h e  f i r s t  p o i n t  s t a t e s  t h a t  t a k i n g  c r u e l t y  a s  t h e  w o r s t  e v i l  d i s r e g a r d s  

i m p o r t a n t  i t e m s  t h a t  c a n  b e  s e e n  a s  t h e  w o r s t .  K e k e s  a s k s :  “ w h y  c o u l d  o t h e r  

e v i l s  n o t  c a u s e  g r e a t e r  s u f f e r i n g  t h a n  c r u e l t y ?  P a t e r n a l i s m ,  r e l i g i o u s  a n d  i d e -

o l o g i c a l  d o g m a t i s m ,  n a t i o n a l  p r i d e  [ … ] ? ” 88 I t  i s  a r b i t r a r y  i n  h i s  v i e w  t o  d i s c e r n  

c ruel ty  as  the  worst  ev i l  i f  the  ef fect  on  the  v ic t im is  taken as  the  moral ly  sa l ient  

e l e m e n t .   

T h i s  c r i t i c i s m  d o e s  n o t  a p p l y  t o  m y  r e a s o n i n g  i n  t h i s  c h a p t e r  b e c a u s e  

K e k e s  o p e r a t e s  w i t h  a  d i f f e r e n t  c o n c e p t i o n  o f  c r u e l t y .  A s  I  a l r e a d y  d i s c u s s  i n  

§ 2 ,  f o r  h i m  t h e  “ e s s e n t i a l  f e a t u r e  o f  c r u e l t y  i s  t h a t  i t  i s  a  d i s p o s i t i o n  o f  h u m a n  

a g e n t s .  T o  b e  a  c r u e l  p e r s o n ,  a n  a g e n t  m u s t  h a b i t u a l l y  b e  i n  t h e  a p p r o p r i a t e  
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s t a t e  o f  m i n d  a n d  p e r f o r m  t h e  a p p r o p r i a t e  a c t i o n . ” 89 A c c o r d i n g l y ,  i t  i s  a n  i m -

p o r t a n t  q u e s t i o n  f o r  h i m  h o w  c r u e l t y  i s  t o  b e  d i s t i n g u i s h e d  f r o m  o t h e r  d i s p o -

s i t i o n s  o f  h u m a n  a g e n t s .  I n  c o n t r a s t  t o  t h a t ,  I  a r g u e  i n  § 2  w h y  I  a m  c o n c e r n e d  

wi th  act ions,  not  wi th  persons.  This  exc ludes  a l l  d isposi t ions  f rom the  category  

of  the  worst ,  and so  the  quest ion why one disposi t ion  is  inc luded whi le  others  

a r e  n o t  d o e s  n o t  a r i s e .   

H i s  s e c o n d  p o i n t  i s  t h a t  t h e  a r g u m e n t  –  t h a t  c r u e l t y  i s  t h e  w o r s t  e v i l  

b e c a u s e  o f  t h e  e f f e c t s  i t  h a s  o n  t h e  v i c t i m  –  l e a v e s  t h e  c a t e g o r y  o f  t h e  w o r s t  

t o o  c a p a c i o u s  a n d  t h e r e f o r e  i m p l a u s i b l e .  A c c o r d i n g  t o  K e k e s ,  w e  w o u l d  h a v e  

to  count  in  pract ices  such as  “ just i f ied  punishment ,  painful  therapy,  physica l ly  

demanding t ra ining,  te l l ing hurt ful  t ruths ,  and s imi lar  benevolent ly  mot ivated 

i n f l i c t i o n s  o f  p a i n . ” 90  

I n  r e s p o n s e  t o  t h a t ,  i t  i s  i m p o r t a n t  t o  n o t e  t h a t  K e k e s  h e r e  d i r e c t s  h i s  

c r i t i c ism against  Hall ie  and draws on his  conception of  cruelty.  I  agree  wi th  him 

t h a t  H a l l i e ’ s  c o n c e p t i o n  l e a d s  t o  a n  i m p l a u s i b l e  v i e w  o f  w h a t  i s  m o r a l l y  t h e  

worst .  But  I  a lso  th ink  that  there  is  a  way  around i t .  The  analys is  o f  the  concept  

I  p r e s e n t  i n  Chapter  1  presents  four  c r i ter ia  to  determine whether  a n  a c t i o n  i s  

c ruel  or  not .  Based on these  four  c r i ter ia ,  none of  the  pract ices  Kekes  ment ions  

w o u l d  q u a l i f y  a s  c r u e l  w i t h o u t  f u r t h e r  q u a l i f i c a t i o n .  F o r  e x a m p l e ,  p h y s i c a l l y  
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d e m a n d i n g  t r a i n i n g  d o e s  n o t  c o u n t  a s  c r u e l  b e c a u s e  i t  d o e s  n o t  m e e t  t h e  c r i -

t e r i o n  t h a t  c r u e l t y  m u s t  b e  a g a i n s t  t h e  i n t e r e s t  o f  t h e  v i c t i m .  I n  v i e w  o f  t h a t ,  

t h e  c a t e g o r y  o f  t h e  w o r s t  c e a s e s  t o  b e  t o o  c a p a c i o u s  w i t h  t h e  p r o p o s e d  v i e w  

o f  t h e  c o n c e p t .   

T h i r d ,  K e k e s  a l s o  a r g u e s  t h a t  t h e  c a t e g o r y  o f  t h e  w o r s t  i s  t o o  n a r r o w  i n  

a n o t h e r  s e n s e .  H e  t h u s  a s k s :  “ W h y  i s  c r u e l t y  t h e  w o r s t  t h i n g  w e  d o ?  W h y  n o t  

g e n o c i d e ,  t e r r o r i s m ,  e x p l o i t a t i o n ,  h u m i l i a t i o n ,  b r u t a l i z a t i o n ,  t y r a n n y ,  a n d  s o  

for th?” 91 He a lso  inquires:  “how does  [c ruel ty ]  d i f fer  f rom betrayal ,  fanat ic ism,  

dishonesty ,  expediency,  greed,  and so  for th,  which  a lso  hurt  sent ient  beings?” 92 

A g a i n ,  t h e  p r o b l e m  w i t h  h i s  c r i t i c i s m  i s  t h a t  h e  o p e r a t e s  w i t h  a  d i f f e r e n t  c o n -

c e p t i o n  o f  c r u e l t y .  O n  t h e  b a s i s  o f  t h e  u n d e r s t a n d i n g  o f  c r u e l t y  I  p r e s e n t  i n  

C h a p t e r  1 ,  g e n o c i d e ,  t e r r o r i s m  a n d  t y r a n n y  a r e  a l w a y s  c r u e l  a n d  t h u s  f a l l  u n -

d e r  t h e  b a n n e r  o f  t h e  w o r s t .  M o r e o v e r ,  I  a r g u e  i n  § 1 0  t h a t  s e v e r e  e x p l o i t a t i o n  

and humil ia t ion are  c ruel  and thus  count  as  the  worst ,  too,  just  as  betrayal  and 

d i s h o n e s t y  c a n  b e  c r u e l .     

In  response to  th is ,  Kekes  asks  why wr i te  about  c ruel ty  ra ther  than about  

ser ious  evi l  in  general  i f  c ruel ty  i s  s imply  ser ious  evi l  in  a l l  o f  i t s  forms? 93 But  

t h i s  r e p l y  i s  a t  b e s t  a  t e r m i n o l o g i c a l  w o r r y .  I  t h i n k  t h a t  t h e  c o n c e p t  o f  c r u e l t y  

h a s  t h e  a d v a n t a g e  t h a t  i t  d o e s  n o t  c o m e  w i t h  t h e  m e t a p h y s i c a l  p a c k a g e  a s  t h e  
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concept  of  ser ious  evi l  does.  Yet  even i f  th is  was  not  case,  th is  reply  would  not  

u n d e r m i n e  t h e  m o v e  t o  s e e  c r u e l t y  a s  t h e  w o r s t  e v i l ,  b u t  w o u l d  o n l y  s u g g e s t  

t o  c h a n g e  t h e  n a m e  o f  w h a t  I  d e f i n e  a s  c r u e l t y  t o  s e r i o u s  e v i l .   

T h e  f o u r t h  p o i n t  K e k e s  p u t s  f o r w a r d  i s  a g a i n  t h a t  t a k i n g  c r u e l t y  a s  t h e  

w o r s t  w o u l d  d i s r e g a r d  c e r t a i n  a c t i o n s  t h a t  s h o u l d  b e  s e e n  a s  t h e  w o r s t .  T h i s  

t i m e  h e  r e f e r s  t o  “ m a n y  i n n o c e n t  v i c t i m s  [ w h o ]  h a v e  e m e r g e d  f r o m  c o n c e n t r a -

t ion  camps and abusive  famil ies  wi thout  being maimed or  ru ined”, 94 which  for  

h im fa l ls  under  the  category  of  the  worst  but  not  the  category  of  c ruel ty .   

I  t h i n k  t h a t  K e k e s ’  c r i t i c i s m  w o u l d  b e  t o  c o n v i n c i n g  i f  “ b e i n g  m a i m e d  o r  

r u i n e d ”  w a s  a  n e c e s s a r y  e l e m e n t  o f  c r u e l t y ,  b u t  t h i s  i s  n o t  t h e  c a s e .  A s  I  a r g u e  

in  Chapter  1 ,  i t  i s  suf f i c ient  that  i t  i s  l ike ly  that  someone is  “being maimed or  

ru ined”.  Accordingly ,  concentrat ion camps and abusive  famil ies  would  count  as  

c r u e l  a n d  w o u l d  b e  i n c l u d e d  i n  t h e  c a t e g o r y  o f  t h e  w o r s t .  

T a k i n g  e v e r y t h i n g  i n t o  a c c o u n t ,  i t  t h u s  o c c u r s  t h a t  t h e  o b j e c t i o n s  b y  

Kekes  fa i l  to  establ ish  that  c ruel ty  i s  not  the  worst  ev i l  and accordingly  they  do 

not  pose  a  threat  to  the  Pr ior i ty  C la im I  defended in  the  previous  sect ions.  The  

main  reason for  th is  i s  that  Kekes  works  wi th  a  d i f ferent  and less  p lausible  (see  

c h a p t e r  1 )  c o n c e p t i o n  o f  c r u e l t y .    

O n e  m o r e  p o i n t  s h o u l d  b e  n o t e d :  K e k e s  c l a i m s  t h a t  e v e n  i f  w e  a s s u m e  

t h a t  c r u e l t y  i s  t h e  w o r s t ,  i t  w o u l d  n o t  f o l l o w  t h a t  t h e  p o l i t i c a l  p r i n c i p l e  t h i s  
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s u p p o r t s  w o u l d  b e  l i b e r a l . 95 T h i s  i s  b a s e d  o n  t h e  p r e m i s e s  t h a t  l i b e r a l s  c h e r i s h  

a u t o n o m y  a n d  t h a t  t h e  C r u e l t y  P r i n c i p l e  w o u l d  “ c u r t a i l  t h e  a u t o n o m y  o f  c r u e l  

p e o p l e . ” 96 

Y e t ,  t h i s  i s  a  r a t h e r  c r u d e  character izat ion of  l ibera l ism.  I t  i s  s u r e l y  c o r -

r e c t  t h a t  l i b e r a l s  c h e r i s h  a u t o n o m y ;  o n  t h e  a c c o u n t  I  p r e s e n t ,  t h e  i m p o r t a n c e  

of  the  Cruel ty  Pr inc iple  a lso  der ives  f rom the  aspi rat ion to  safeguard  rat ional i ty  

a n d  a u t o n o m y .  B u t  i t  i s  n o t  t r u e  t h a t  a  t h e o r y  i s  n o t  l i b e r a l  o n c e  i t  a l l o w s  f o r  

t h e  l i m i t a t i o n  o f  a u t o n o m y .  R a w l s ’  t h e o r y  o f  j u s t i c e  i s  a  c a s e  i n  p o i n t :  H e  d e -

f e n d s  t h e  v i e w  t h a t  e a c h  p e r s o n ’ s  l i b e r t y  m u s t  b e  c o m p a t i b l e  w i t h  a  s i m i l a r  

s c h e m e  o f  l i b e r t i e s  f o r  a l l .  T h i s  a l l o w s  f o r  t h e  l i m i t a t i o n  o f  a u t o n o m y  w h e r e  i t  

i s  i n c o m p a t i b l e  w i t h  t h e  s c h e m e  o f  l i b e r t i e s  f o r  a l l .  H e n c e ,  I  d o  n o t  t h i n k  t h a t  

“ c u r t a i l i n g  t h e  a u t o n o m y  o f  c r u e l  p e o p l e ”  d i s q u a l i f i e s  t h e  C r u e l t y  P r i n c i p l e  a s  

a  l i b e r a l  p r i n c i p l e .   

 

C o n c l u s i o n  

I n  t h i s  c h a p t e r ,  I  w a n t e d  t o  d e m o n s t r a t e  t h r e e  m a i n  p o i n t s :  

( 1 )  t h a t  t h e  m e t h o d o l o g i c a l  n e g a t i v i s m  f a i l s  t o  e s t a b l i s h  t h e  P r i o r i t y  

C l a i m ,  

( 2 )  t h a t  t h e  c l a i m  c a n  b e  s h o w n  b a s e d  o n  t h e  i m p o r t a n c e  o f  t h e  h u m a n  

i n t e r e s t  i n  t h e  f o r m a t i o n  o f  m e n t a l  c o n t e n t ,  
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( 3 )  t h a t  K e k e s ’  a n d  S k i n n e r ’ s  o b j e c t i o n s  d o  n o t  i n v a l i d a t e  t h e  c l a i m .  
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C h a p t e r  4  

T h e  i n f o r m a l  s t r u c t u r e :  a  c o n c e p t u a l  a n a l y s i s  

 

I n t r o d u c t i o n  

As  I  say  at  the  beginning of  th is  d isser tat ion,  the  theory  of  dystopian l iberal ism 

I  p r e s e n t  c o n s i s t s  o f  t h r e e  e l e m e n t s  o v e r a l l .  T h e  f i r s t  e l e m e n t  i s  t h e  P r i o r i t y  

C la im;  the  second element  i s  the  ident i f i cat ion of  the informal  s t ructure  as  an  

important  s i te  to  real ize  the  Cruel ty  Pr inc iple .  This  i s  a  c la im about  the  subject  

o f  t h e  p r i n c i p l e .  A n d  t h e  t h i r d  e l e m e n t  i s  t h e  a p p l i c a t i o n  o f  t h e  p r i n c i p l e  t o  

t h e  i n f o r m a l  s t r u c t u r e .  S o  f a r  I  h a v e  b e e n  c o n c e r n e d  w i t h  t h e  f i r s t  o f  t h e s e  e l e -

m e n t s  a n d  i t  i s  f r o m  t h i s  p o i n t  o n w a r d s  t h a t  I  t u r n  t o  t h e  o t h e r  t w o  e l e m e n t s .  

 T h e  t a s k  s e t  i n  t h i s  c h a p t e r  n o w  i s  t o  o f f e r  a n  i n - d e p t h  a n a l y s i s  o f  t h e  

c o n c e p t  o f  t h e  i n f o r m a l  s t r u c t u r e  a n d  t w o  f u r t h e r  c o n c e p t s  t h a t  G . A .  C o h e n  h a s  

i n t r o d u c e d :  t h e  c o e r c i v e  s t r u c t u r e  a n d  t h e  s o c i a l  e t h o s . 1 T h i s  i s  e s s e n t i a l  f o r  

b o t h  o f  t h e  e l e m e n t s  t o  b e  e x p o u n d e d  l a t e r  i n  t h i s  d i s s e r t a t i o n .  O n  t h e  o n e  

hand,  when I  argue in  Chapter  6  that  the  informal  s t ructure  should  count  as  a  

s u b j e c t  o f  t h e  C r u e l t y  P r i n c i p l e ,  i t  w i l l  b e  i n d i s p e n s a b l e  t o  g r a s p  i n  w h a t  s e n s e  

                                                             
1 T h e  s o c i a l  o n t o l o g y  I  r e f e r  t o  i s  m o s t  f u l l y  e x p r e s s e d  i n  C o h e n ’ s  R e s c u i n g  J u s t i c e  
a n d  E q u a l i t y  ( 2 0 0 8 ) ,  i n  p a r t i c u l a r  i n  s e c t i o n  7  o f  t h e  c h a p t e r  T h e  B a s i c  S t r u c t u r e  O b j e c -
t i o n .  T h i s  c h a p t e r  i s  a  s l i g h t l y  m o d i f i e d  v e r s i o n  o f  C o h e n  ( 1 9 9 7 ) .  S e e  f n .  2 2  w h e r e  I  
h i g h l i g h t  o n e  p a r t i c u l a r  m o d i f i c a t i o n .   
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the  informal  s t ructure  is  d is t inct ,  which  a lso  presupposes  a  proper  understand-

i n g  o f  t h e  c o e r c i v e  s t r u c t u r e  a n d  t h e  s o c i a l  e t h o s .  O n  t h e  o t h e r  h a n d ,  w h e n  I  

e x p l o r e  i n  C h a p t e r  7  w h a t  c o n c r e t e  d e m a n d s  t h e  C r u e l t y  P r i n c i p l e  p l a c e s  o n  

i n d i v i d u a l s ,  w e  n e e d  t o  k n o w  w h a t  t h e  b u i l d i n g  b l o c k s  o f  t h e  s t r u c t u r e  a r e  i n  

o r d e r  t o  d e t e r m i n e  h o w  ( i . e .  t h r o u g h  w h a t  m e c h a n i s m s )  c i t i z e n s  c a n  d o  t h e i r  

p a r t  t o  a v o i d  c r u e l  a c t s .   

 I  p r o c e e d  a s  f o l l o w s :  F i r s t ,  I  r e p r o d u c e  C o h e n ’ s  c o n c e p t u a l i z a t i o n  a n d  

pinpoint  several  problems his  account  faces  (§35-§36) .  Next ,  I  d iscuss  two sug-

gest ions  as  to  how some of  these  problems can be  f ixed.  In  par t i cular ,  I  examine 

Br ian  Barry ’s  and Andrew Wil l iams’  v iew on what  renders  the  coerc ive  s t ructure  

d i s t i n c t  ( § 3 7 - § 3 8 ) .  I n  l i g h t  o f  t h e  i s s u e s  I  a s c e r t a i n ,  I  t h e n  p r e s e n t  m y  o w n  

a c c o u n t  ( § 3 9 - § 4 2 ) .  T o  a n t i c i p a t e  t h e  u p s h o t :  B r e n n a n  e t  a l .  d i s t i n g u i s h  w i t h  

u n p a r a l l e l e d  c l a r i t y  b e t w e e n  t h r e e  k i n d s  o f  n o r m s :  f o r m a l ,  m o r a l  a n d  s o c i a l . 2 

I  w a n t  t o  s h o w  t h a t  t h i s  t y p o l o g y  o v e r l a p s  n e a t l y  w i t h  t h e  t h r e e  t e r m s  C o h e n  

int roduced:  The  informal  s t ructure  I  def ine  as  the  set  o f  soc ia l  norms,  the  soc ia l  

e t h o s  a s  t h e  s e t  o f  m o r a l  n o r m s  a n d  t h e  c o e r c i v e  s t r u c t u r e  a s  a  s e t  o f  f o r m a l  

l e g a l  n o r m s .  I  w i l l  e x p l a i n  t h e s e  t e r m s  m o r e  f u l l y  l a t e r  i n  § 4 1 .  

 

                                                             
2 B r e n n a n  e t  a l .  ( 2 0 1 3 ) .  
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§ 3 6  C o h e n ’ s  s o c i a l  o n t o l o g y  

T h e  n o t i o n  o f  t h e  i n f o r m a l  s t r u c t u r e  w a s  i n t r o d u c e d  b y  C o h e n  i n  r e s p o n s e  t o  

R a w l s ’ s  v i e w  o n  t h e  s u b j e c t  o f  j u s t i c e .  R a w l s  d i s t i n g u i s h e s  b e t w e e n  t h e  b a s i c  

s t ructure  of  soc iety  on the  one hand and “rules  of  pract ices  of  pr ivate  assoc ia -

t ions  or  for  those  of  less  comprehensive  soc ia l  groups”  on the  other  one. 3 Cohen 

i n t e r v e n e s  a t  t h i s  p o i n t .  O n  t h e  m o s t  g e n e r a l  l e v e l ,  h e  d i s t i n g u i s h e s  b e t w e e n  

the  coerc ive  and noncoerc ive  soc ia l  s t ructure,  where  s t ructure  is  understood as  

a  “ s e t  o f  r u l e s . ” 4 U n d e r  t h e  n o n c o e r c i v e  s o c i a l  s t r u c t u r e  h e  t h e n  s e p a r a t e s  t h e  

i n f o r m a l  s t r u c t u r e  f r o m  t h e  s o c i a l  e t h o s .   

 R e g a r d i n g  t h e  c o e r c i v e  s t r u c t u r e ,  w e  s h o u l d  n o t e  f i r s t  t h a t  C o h e n  t a k e s  

coerc ive  to  mean legal ly  coerc ive.  The  s t ructure  is  legal  in  that  i t  i s  “ legible  in  

t h e  p r o v i s i o n s  o f  i t s  c o n s t i t u t i o n ,  i n  s u c h  s p e c i f i c  l e g i s l a t i o n  a s  m a y  b e  r e -

q u i r e d  t o  i m p l e m e n t  t h o s e  p r o v i s i o n s ,  a n d  i n  f u r t h e r  l e g i s l a t i o n  a n d  p o l i c y  

which  are  of  centra l  importance  but  which  res is t  formulat ion in  the  const i tut ion 

i t s e l f . ” 5 T h e  s t r u c t u r e  i s  c o e r c i v e  a s  i t  ( a )  p r e v e n t s  a n d  ( b )  d e t e r s  p e o p l e  f r o m  

doing things.  As  Cohen puts  i t ,  the  s t ructure  prevents  people  f rom doing things  

through creat ing insuperable  barr iers  such as  pr ison wal ls .  Moreover ,  i t  deters  

p e o p l e  b y  “ e n s u r i n g  t h a t  c e r t a i n  f o r m s  o f  u n p r e v e n t e d  b e h a v i o u r  c a r r y  a  r i s k  

o f  p e n a l t y . ” 6 

                                                             
3 R a w l s  ( 1 9 7 1 :  7 ) .  
4 C o h e n  ( 2 0 0 8 :  1 4 9 ) .  
5 i b i d :  1 3 3 .  
6 i b i d :  1 4 4 .  
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A n  i m p o r t a n t  c h a r a c t e r i s t i c  o f  t h e  c o e r c i v e  s t r u c t u r e  i s  h o w  i t  r e l a t e s  t o  t h e  

c h o i c e s  i n d i v i d u a l s  m a k e  w i t h i n  t h a t  s t r u c t u r e .  C o h e n  w r i t e s :   

[ A ] l t h o u g h  t h e  l e g a l l y  c o e r c i v e  s t r u c t u r e  o f  s o c i e t y  i s  i n d e e d  d i s c e r n i b l e  i n  t h e  
o r d i n a n c e s  o f  s o c i e t y ’ s  p o l i t i c a l  c o n s t i t u t i o n  a n d  l a w ,  t h o s e  o r d i n a n c e s  c o u n t  
a s  d e l i n e a t i n g  i t  o n l y  o n  t h e  c o n d i t i o n  t h a t  t h e y  e n j o y  a  b r o a d  m e a s u r e  o f  c o m -
p l i a n c e . 7  
 
T o  i l l u s t r a t e :  i f  s t e a l i n g  i s  i l l e g a l ,  t h e  l a w  w i l l  o n l y  e x i s t  o n  t h e  c o n d i t i o n  t h a t  

p e o p l e  b y  a n d  l a r g e  d o  n o t  s t e a l .  I f  o n  t h e  o t h e r  h a n d  e v e r y b o d y  w a s  s t e a l i n g  

a l l  t h e  t i m e ,  t h e  t h o u g h t  s e e m s  t o  b e  t h a t  t h i s  w o u l d  u n d e r m i n e  t h e  f a c t  t h a t  

t h e  o r d i n a n c e  i s  p a r t  o f  t h e  l a w . 8 

 As  to  the  informal  s t ructure,  Cohen wr i tes  that  i t  i s  a  “set  o f  ru les” 9 that  

“mani fests  i t se l f  in  predic table  sanct ions  such as  c r i t i c ism,  disapproval ,  anger ,  

r e f u s a l  o f  f u t u r e  c o o p e r a t i o n ,  o s t r a c i s m ,  b e a t i n g  ( o f ,  f o r  e x a m p l e ,  w i v e s  w h o  

r e f u s e  s e x u a l  s e r v i c e ) . ” 10 F o r  e x a m p l e ,  i t  i s  p r e d i c t a b l e  t h a t  I  w i l l  p r o v o k e  t h e  

a n g e r  o f  t h e  F e l l o w s  o f  a n  O x f o r d  C o l l e g e  i f  I  w e a r  a  h a t  d u r i n g  f o r m a l  d i n n e r ,  

w h i c h  m a y  w e l l  i n v o l v e  a  d i s i n c l i n a t i o n  t o  a s s i s t  m e  i n  a d m i n i s t r a t i v e  q u e s -

t ions.  This  means  that  the  rule  not  to  wear  a  hat  dur ing a  formal  d inner  i s  par t  

                                                             
7 i b i d :  1 4 5 .  
8 I t  s h o u l d  b e  n o t e d  t h a t  t h i s  i s  C o h e n ’ s  u p d a t e d  v i e w  o n  t h e  r e l a t i o n s h i p  b e t w e e n  t h e  
l e g a l  s t r u c t u r e  a n d  c h o i c e s  t h a t  i n d i v i d u a l s  m a k e .  E a r l i e r  i n  t h e  c h a p t e r ,  C o h e n  ( 1 3 3 )  
w r i t e s  t h a t  t h e  s t r u c t u r e  “ d e t e r m i n e s  i n  a  r e l a t i v e l y  f i x e d  a n d  g e n e r a l  w a y  w h a t  p e o p l e  
m a y  a n d  m u s t  d o ,  [ … ]  i r r e s p e c t i v e  o f  t h e  c o n s t r a i n t s  a n d  o p p o r t u n i t i e s  c r e a t e d  a n d  d e -
s t r o y e d  b y  t h e  c h o i c e s  t h a t  p e o p l e  m a k e . ”  T h e  t h o u g h t  h e r e  s e e m s  t o  b e  t h a t  a  l a w  r e -
m a i n s  a  l a w  e v e n  w h e r e  p e o p l e  d o  n o t  c o m p l y  w i t h  i t .   
9 i b i d :  1 3 5 .  
10 i b i d :  1 4 4 .   
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o f  t h e  i n f o r m a l  s t r u c t u r e .  C o h e n  a d d s  t o  t h i s  t h a t  t y p i c a l l y  t h e  i n f o r m a l  s t r u c -

t u r e  d o e s  n o t  m a n i f e s t  i t s e l f  i n  i n s u r m o u n t a b l e  p r e v e n t i o n .  H o w e v e r ,  t h i s  i s  

not  to  say  that  there  is  none:  Locking errant  teenagers  in  thei r  rooms is  such a  

c a s e  o f  p u r e  p r e v e n t i o n ,  a s  h e  c a l l s  i t . 11 T h i s  m i g h t  f o r  i n s t a n c e  b e  a  s a n c t i o n  

l i n k e d  t o  t h e  r u l e  t h a t  t e e n a g e r s  m u s t  n o t  c o m e  h o m e  l a t e r  t h a n  1 0  p m .   

A g a i n ,  C o h e n  a s k s  h o w  t h e  s t r u c t u r e  r e l a t e s  t o  t h e  c h o i c e s  i n d i v i d u a l s  

m a k e  w i t h i n  t h a t  s t r u c t u r e .  H e  s t a t e s  t h a t  t h e  i n f o r m a l  s t r u c t u r e  i s  “ b o u n d  u p  

w i t h ”  t h e  c h o i c e s  t h a t  p e o p l e  c u s t o m a r i l y  m a k e . 12 I t  i s  w o r t h  t o  f u l l y  q u o t e  

C o h e n ’ s  e x p l a n a t i o n  o f  w h a t  t h i s  m e a n s :   

[ T ] h e  n o n c o e r c i v e  s t r u c t u r e  o f  t h e  f a m i l y  h a s  t h e  c h a r a c t e r  i t  d o e s  o n l y  b e c a u s e  
o f  t h e  c h o i c e s  t h a t  i t s  m e m b e r s  r o u t i n e l y  m a k e .  T h e  c o n s t r a i n t s  a n d  p r e s s u r e s  
t h a t  s u s t a i n  t h e  n o n c o e r c i v e  s t r u c t u r e  r e s i d e  i n  t h e  d i s p o s i t i o n s  o f  a g e n t s  t h a t  
a r e  a c t u a l i z e d  a s  a n d  w h e n  t h o s e  a g e n t s  c h o o s e  t o  a c t  i n  a  c o n s t r a i n i n g  o r  p r e s -
s u r i n g  w a y . 13    
 
Cohen elaborates  fur ther  on this  la ter  in  the  chapter ,  s ta t ing that  th is  is  not  a  

c o n c e p t u a l  t r u t h  b u t  a  s o c i a l - p s y c h o l o g i c a l  o n e .  H e  w r i t e s :  “ c r i t i c i s m  a n d  d i s -

a p p r o v a l  a r e  i n e f f e c t i v e  w h e n  t h e y  c o m e  f r o m  t h e  m o u t h s  o f  t h o s e  w h o  a s k  

o t h e r s  n o t  t o  d o  w h a t  t h e y  d o  t h e m s e l v e s . ” 14 T h i s  i s  t o  s h o w  w h y  t h e  i n f o r m a l  

s t r u c t u r e  i s  “ b o u n d  u p  w i t h ”  t h e  c h o i c e s  o f  i n d i v i d u a l s .  

                                                             
11 i b i d .  T h i s  v i e w  c o n t r a s t s  w i t h  t h e  v i e w  p r e s e n t e d  b y  I . M .  Y o u n g  ( 2 0 1 1 :  5 5 ) .  S h e  w r i t e s  
t h a t  “ i m p l i c i t  r u l e s ”  a s  p a r t  o f  s o c i a l  s t r u c t u r e s  “ a p p e a r  a s  o b j e c t i v e ,  g i v e n ,  a n d  c o n -
s t r a i n i n g ” ,  b u t  t h e y  “ d o  n o t  c o n s t r a i n  i n  t h e  f o r m  o f  t h e  d i r e c t  c o e r c i o n  o f  s o m e  i n d i v i d -
u a l s  o v e r  o t h e r s ” ,  t h o u g h  s h e  a g r e e s  t h a t  t h e  r u l e s  “ p r o d u c e  d i f f e r e n t i a l s  i n  t h e  k i n d s  
a n d  r a n g e  o f  o p t i o n s  t h a t  i n d i v i d u a l s  h a v e  f o r  t h e i r  c h o i c e s . ”  I  t h i n k  t h a t  C o h e n  i s  c o r r e c t  
i n  o b s e r v i n g  t h a t  t h e  i n f o r m a l  s t r u c t u r e  c a n  i n v o l v e  d i r e c t  c o e r c i o n .   
12 i b i d :  1 3 4 .   
13 i b i d :  1 3 5 .  
14 i b i d :  1 4 4 .   



 154 

 Let  us  now turn  to  the  concept  of  soc ia l  e thos.  Cohen def ines  i t  (a )  as  a  

“ s e t  o f  s e n t i m e n t s  a n d  a t t i t u d e s ”  a n d  ( b )  a s  t h a t  “ i n  v i r t u e  o f  w h i c h  t h e  n o r m a l  

p r a c t i c e s ,  a n d  i n f o r m a l  p r e s s u r e s ,  a r e  w h a t  t h e y  a r e . ” 15 H e  d o e s  n o t  s a y  m u c h  

a b o u t  p o i n t  ( a ) .  L a t e r  i n  t h e  b o o k ,  h e  q u o t e s  J o s h u a  C o h e n  r e f e r r i n g  t o  t h e  

ethos  as  consis t ing of  “at t i tudes,  preferences  and sensibi l i t ies” , 16 and i t  seems 

that  he  accepts  th is  conceptual izat ion as  wel l .  In  h is  ear l ier  work,  he  s tates  that  

“ e q u a l i t y  r e q u i r e s  [ … ]  a  m o r a l  r e v o l u t i o n ,  a  r e v o l u t i o n  i n  t h e  h u m a n  s o u l . ” 17 

I  t h i n k  h i s  l a n g u a g e  h e r e  r e v e a l s  t h e  i d e a  t h a t  t h e  r e s p e c t i v e  s e n t i m e n t s  a n d  

a t t i t u d e s  r e q u i r e  a  s t r o n g  c o m m i t m e n t .   

 N e i t h e r  d o e s  C o h e n  s a y  m u c h  a b o u t  p o i n t  ( b ) .  I n  h i s  e a r l i e r  w o r k  h e  e x -

pla ins  that  the  soc ia l  e thos  consis ts  o f  “mot ivat ions  that  inform everyday  l i fe .” 18 

The  thought  here  seems to  be  that  the  at t i tudes  and sent iments  dr ive  everyday  

act ion,  which  in  turn  gives  r i se  to  the  informal  pressures  such as  c r i t i c ism,  dis -

a p p r o v a l ,  a n g e r  a n d  r e f u s a l  o f  f u t u r e  c o o p e r a t i o n .   

W e  c a n  f i n d  s o m e  e x a m p l e s  i n  C o h e n ’ s  t e x t  t h a t  c l a r i f y  t h e  t w o  p o i n t s  

t o  s o m e  e x t e n t .  T h e  p a r t i c u l a r  e g a l i t a r i a n  e t h o s  h e  c h a m p i o n s  e n t a i l s  ( a m o n g  

other  th ings)  that  people  bel ieve  that  mater ia l  inequal i t ies  are  unjust  and they  

act  according to  the  bel ie fs  in  thei r  dai ly  l ives .  Fur thermore,  Cohen a lso  speaks  

of  the  Protestant  ethic  as  a  soc ia l  e thos,  which  involves  “sel f -denia l ,  hard  work,  

                                                             
15 i b i d .  
16 i b i d :  3 8 0 .   
17 C o h e n  ( 2 0 0 0 :  2 ) .  
18 i b i d :  1 2 8 .  
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a n d  i n v e s t m e n t  o f  a s s e t s  s u r p l u s  t o  n e e d s . ” 19 I t  s e e m s  t h a t  a t  t h e  h e a r t  o f  t h i s  

soc ia l  e thos  is  a  cer ta in  at t i tude  o f  se l f -denia l  that  in  turn  informs everyday  l i fe  

a n d  l e a d s  t o  h a r d  w o r k ,  e t c .  T h e s e  t w o  e x a m p l e s  i l l u s t r a t e  p o i n t  ( a ) ,  i . e .  w h a t  

b e l i e f s ,  s e n t i m e n t s  a n d  a t t i t u d e s  c a n  m a k e  u p  t h e  s o c i a l  e t h o s .    

Cohen a lso  provides  an  example  that  i l lust rates  how choices  in  everyday  

l i fe  generate  informal  pressures .  The  protagonists  in  th is  example  are  husbands  

i n  f a m i l i e s  t h a t  “ i n  t h e i r  o v e r w h e l m i n g  m a j o r i t y  d i s p l a y  a n  u n j u s t  d i v i s i o n  o f  

d o m e s t i c  l a b o u r . ” 20 H i s t o r i c a l l y ,  C o h e n  e x p l a i n s ,  s o m e  h u s b a n d s  h a v e  r e v i s e d  

t h e i r  behaviour ,  “ in  response to  feminis t  c r i t i c ism […].  They  made a  path  which  

b e c o m e s  e a s i e r  a n d  e a s i e r  t o  f o l l o w  a s  m o r e  a n d  m o r e  p e o p l e  f o l l o w  i t ,  u n t i l  

s o c i a l  p r e s s u r e s  a r e  s o  a l t e r e d  t h a t  i t  b e c o m e s  h a r d e r  t o  s t i c k  t o  s e x i s t  w a y s  

than to  abandon them.” 21 In  th is  case,  the  soc ia l  e thos  is  a  set  o f  feminis t  a t t i -

t u d e s  t h a t  b r i n g  f o r t h  c e r t a i n  p a t t e r n s  o f  b e h a v i o u r  t h a t  i n  t u r n  c r e a t e  s o c i a l  

p r e s s u r e s .    

 

§ 3 7  S o m e  p r o b l e m s  w i t h  C o h e n ’ s  s o c i a l  o n t o l o g y  

I  shal l  point  out  f ive  problems wi th  Cohen’s  v iew on what  the  const i tut ive  e le -

ments  of  the  soc ia l  wor ld  are .  But  before  I  s tar t ,  I  just  want  to  acknowledge the  

v i t a l  i m p o r t a n c e  o f  C o h e n ’ s  w o r k  f o r  t h i s  d i s s e r t a t i o n .  S o c i a l  t h e o r i s t s  s u c h  a s  

                                                             
19 C o h e n  ( 2 0 0 8 :  1 2 8 ) .  
20 i b i d :  1 4 2 .  
21 i b i d .   
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G i d d e n s  h a v e  s p e n t  d e c a d e s  o n  t h e  c o n c e p t u a l i s a t i o n  o f  s o c i a l  s t r u c t u r e s , 22 b u t  

in  my v iew nobody before  Cohen has  put  forward  an analys is  as  inte l l ig ible  and 

a c c u r a t e .  I  t h i n k  t h a t  i t  i s  a  b r e a k t h r o u g h  f o r  o u r  u n d e r s t a n d i n g  o f  t h e  s o c i a l  

wor ld.  In  par t i cular ,  I  am thinking of  h is  def ini t ion  of  the  informal  s t ructure  as  a  

“set  o f  ru les” 23 that  “mani fests  i t se l f  in  predic table  sanct ions  such as  c r i t i c ism,  

disapproval ,  anger ,  re fusal  o f  future  cooperat ion,  ost rac ism,  beat ing (of ,  for  ex-

ample,  wives who refuse sexual  service) .” 24 Nothing I  say in this  chapter  chal -

lenges  this  def ini t ion  and indeed a l l  points  I  make are  points  that  Cohen could  

accept  as  a  re f inement  of  i t .  

T h e  f i r s t  p r o b l e m ,  a s  C o h e n  h i m s e l f  a d m i t s ,  i s  t h e  d i s t i n c t i o n  b e t w e e n  

the  coerc ive  and the  informal  s t ructure.  He s tates  that  both  s t ructures  can exert  

p u r e  p r e v e n t i o n ,  i . e .  p o s e  i n s u r m o u n t a b l e  b a r r i e r s  t o  a c t i o n .  H e  a l s o  t h i n k s  

that  the  two s t ructures  are  “bound up”  wi th  the  choices  indiv iduals  make wi thin  

them.  Thus  Cohen concludes  that  the  dis t inct ion “ is  more  blurred” 25 than he  put  

i t  e a r l i e r  i n  t h e  c h a p t e r .  H e n c e  t h e  c h a l l e n g e  t o  d i s e n t a n g l e  t h e m .   

                                                             
22 S e e  f o r  e x a m p l e  G i d d e n s  ( 1 9 8 4 ) .  
23 i b i d :  1 3 5 .  
24 i b i d :  1 4 4 .   
25 i b i d :  1 4 6 .  C o h e n  ( 1 9 9 7 :  3 0 )  o f f e r s  a n  a l t e r n a t i v e  w a y  t o  d r a w  t h e  d i s t i n c t i o n  i n  t h e  
e a r l i e r  v e r s i o n  o f  t h e  c h a p t e r .  H e  w r i t e s :  “ T h e  [ c o e r c i v e ]  s t r u c t u r e  m a y  n e v e r t h e l e s s  b e  
i d e n t i f i e d  w i t h  a  s e t  o f  l a w s  w h i c h  a r e  n o t  t h e m s e l v e s  p a t t e r n s  o f  b e h a v i o u r  [ … ] .  B y  
c o n t r a s t ,  t h e  i d e n t i t y  o f  i n f o r m a l  s t r u c t u r e  i s  l e s s  s e p a r a b l e  f r o m  p r a c t i c e :  n o  d i s t i n c t i o n  
i s  s u s t a i n a b l e  b e t w e e n  w i d e s p r e a d  p r a c t i c e s  w h i c h  m a n i f e s t  o r  r e p r e s e n t  i n f o r m a l  s t r u c -
t u r e  a n d  w i d e s p r e a d  p r a c t i c e s  w h i c h  d o  n o t . ”  G i v e n  t h a t  C o h e n  d o e s  n o t  a r t i c u l a t e  t h i s  
s u g g e s t i o n  i n  t h e  v e r s i o n  p u b l i s h e d  i n  2 0 0 8 ,  I  a s s u m e  t h a t  h e  d i s c a r d s  i t .   
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 T h e  s e c o n d  p r o b l e m  I  w a n t  t o  h i g h l i g h t  i s  h i s  c o n c e p t u a l i z a t i o n  o f  t h e  

i n f o r m a l  s t r u c t u r e .  A s  I  s a y  a b o v e ,  C o h e n  w r i t e s  t h a t  t h e  s t r u c t u r e  i s  “ b o u n d  

u p ”  w i t h  t h e  c h o i c e s  t h a t  p e o p l e  c u s t o m a r i l y  m a k e  a n d  w i t h  t h e  b e h a v i o u r  i t  

l e a d s  t o .  H e  t h u s  w r i t e s :  t h e  “ i n f o r m a l  s t r u c t u r e  i s  n o t  a  b e h a v i o u r a l  p a t t e r n  

but  a  set  o f  ru les ,  yet  the  two are  so  c losely  re lated that ,  so  one might  say ,  they  

are  merely  categor ica l ly  d i f ferent .” 26 What  Cohen seems to  s tate  here  is  the  bi -

c o n d i t i o n a l  t h a t  a n  i n f o r m a l  s t r u c t u r e  i s  i n  p l a c e  i f  a n d  o n l y  i f  a  b e h a v i o u r a l  

p a t t e r n  i s  i n  p l a c e ,  t o o .   

 B u t  t h i s  i s  m u c h  t o o  q u i c k .  A  p a t t e r n  o f  b e h a v i o u r  i s  n e i t h e r  n e c e s s a r y  

n o r  s u f f i c i e n t  f o r  a n  i n f o r m a l  s t r u c t u r e  t o  b e  i n  p l a c e .  T o  s e e  t h i s ,  l e t  u s  c o n -

s i d e r  a  t h o u g h t  e x p e r i m e n t  p r e s e n t e d  b y  B r e n n a n  e t  a l . 27 S u p p o s e  t h a t  p e o p l e  

in  country  X  are  outraged when they  discover  that  a  person ur inates  in  a  publ ic  

swimming pool .  There  is  thus  the  rule  at  work  that  people  must  not  ur inate  in  

p u b l i c  s w i m m i n g  p o o l s  a n d  t h a t  m a n i f e s t s  i t s e l f  i n  s t r o n g  d i s a p p r o v a l ,  w h i c h  

makes  i t  par t  o f  the  informal  s t ructure  according to  Cohen’s  def ini t ion.  Never -

t h e l e s s ,  w a t e r  s a m p l e s  d o  s h o w  t h a t  p e o p l e  r e g u l a r l y  u r i n a t e  i n  p o o l s  u n b e -

k n o w n s t  to  the  publ ic .  Brennan et  a l .  point  out  that  in  th is  case  the  absence  of  

the  pract ice  does  not  undermine the  force  of  the  rule ,  i .e .  that  people  wi l l  react  

w i t h  o u t r a g e  w h e n  i t  i s  k n o w n  t o  t h e m  t h a t  a  p e r s o n  h a s  u r i n a t e d  i n  a  p u b l i c  

                                                             
26 C o h e n  ( 2 0 0 8 :  1 4 5 ) .  
27 B r e n n a n  e t  a l .  ( 2 0 1 3 :  2 0 ) .  
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p o o l .  H e n c e  i t  f o l l o w s  t h a t  a  p a t t e r n  o f  b e h a v i o u r  i s  n o t  n e c e s s a r y  f o r  a n  i n -

form a l  s t r u c t u r e  t o  b e  i n  p l a c e . 28  

 N o w  s u p p o s e  t h a t  a  l a r g e  g r o u p  o f  f r i e n d s  m e e t s  f o r  l u n c h  e v e r y  F r i d a y ,  

u n d e r  t h e  c o n d i t i o n  t h a t  t h e i r  m e e t i n g  i s  o p t i o n a l  b e c a u s e  t h e y  a r e  b u s y  a n d  

do not  want  to  commit  to  something.  Nonetheless ,  i t  turns  out  that  people  gen-

era l ly  show up and the  lunch pract ice  cont inues  for  a  c o u p l e  o f  y e a r s .  B r e n n a n  

et  a l .  a rgue that  the  pat tern  in  behaviour  in  th is  case  does  not  imply  that  there  

is  a  ru le  in  place  that  mani fests  i t se l f  in  predic table  sanct ions,  i .e .  that  people  

disapprove of  each other  in  case  a  person does  not  show up. 29 A  pat tern  of  be-

haviour  i s  thus  nei ther  suf f i c ient  for  informal  pressures  to  ar ise .   

 T h e  t h i r d  i s s u e  i s  o n  t h e  d i s t i n c t i o n  b e t w e e n  t h e  i n f o r m a l  s t r u c t u r e  a n d   

the  soc ia l  e thos.  On Cohen’s  account  the  informal  s t ructure  is  a  set  o f  ru les  that  

mani fests  i t se l f  in  cer ta in  react ions  and the  soc ia l  e thos  is  a  set  o f  “sent iments  

a n d  a t t i t u d e s ”  i n  v i r t u e  o f  w h i c h  t h e  r e a c t i o n s  a r e  w h a t  t h e y  a r e .  I t  s e e m s  t h a t  

the  soc ia l  e thos  is  seen as  a  const i tut ive  e lement  of  the  informal  s t ructure,  that  

i t  g i v e s  e x i s t e n c e  t o  t h a t  s t r u c t u r e .    

T h i s  i s  a  p r o b l e m  f o r  t w o  r e a s o n s :  O n  t h e  o n e  h a n d ,  i t  m e a n s  t h a t  t h e  

soc ia l  e thos  is  a  part  o f  the  informal  s t ructure,  which  would  mean that  they  are  

                                                             
28 C o h e n  w o u l d  r e p l y  t o  t h i s  “ t h a t  c r i t i c i s m  a n d  d i s a p p r o v a l  a r e  i n e f f e c t i v e  w h e n  t h e y  
c o m e  f r o m  t h e  m o u t h s  o f  t h o s e  w h o  a s k  o t h e r s  n o t  t o  d o  w h a t  t h e y  d o  t h e m s e l v e s . ”  
T h e  p r o b l e m  w i t h  t h i s  p r e m i s e  i s  t h a t  c r i t i c i s m  a n d  d i s a p p r o v a l  a r e  e f f e c t i v e  e v e n  i f  i t  
c o m e s  f r o m  t h e  m o u t h s  o f  t h o s e  w h o  d o  n o t  d o  w h a t  t h e y  p r e a c h  b u t  w h e r e  t h i s  i s  u n -
k n o w n  t o  o t h e r s .   
29 i b i d :  1 8 .  
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n o t  d i s t i n c t  e l e m e n t s  o f  t h e  s o c i a l  w o r l d .  O n  t h e  o t h e r  o n e ,  I  d o  n o t  t h i n k  t h a t  

t h e  p r e m i s e  i s  t r u e ,  i . e .  t h a t  t h e  s o c i a l  e t h o s  g i v e s  r i s e  t o  t h e  i n f o r m a l  s t r u c -

ture.  Suppose for  example  that  everybody in  a  group of  f r iends  thinks  that  one 

must  never  accept  a  job  in  f inance,  that  a l l  a re  wi l l ing to  react  wi th  disapproval  

i n  c a s e  o n e  o f  t h e m  d o e s  a c c e p t  a  j o b  i n  f i n a n c e ,  b u t  t h a t  e a c h  o f  t h e m  h a s  

ent i re ly  d i f ferent  reasons  to  do  so.  I t  seems that  in  th is  case  the  informal  pres -

s u r e s  a r e  a t  w o r k  d e s p i t e  t h e  f a c t  t h a t  a  s o c i a l  e t h o s  i s  a b s e n t .  I t  i s  a b s e n t  

b e c a u s e  t h e r e  i s  n o t  a  s h a r e d  s e t  o f  s e n t i m e n t s  t h a t  d r i v e  t h e  r e a c t i o n s .  H e n c e  

i t  o c c u r s  t h a t  t h e  s o c i a l  e t h o s  i s  n o t  c o n s t i t u t i v e  o f  t h e  i n f o r m a l  s t r u c t u r e .  

 F o u r t h ,  I  t h i n k  t h a t  C o h e n ’ s  c o n c e p t u a l i z a t i o n  o f  t h e  s o c i a l  e t h o s  i s  

r a t h e r  v a g u e .  A s  I  s a y  i n  § 3 6 ,  h e  r e f e r s  t o  s e n t i m e n t s ,  a t t i t u d e s ,  m o t i v a t i o n s ,  

bel ie fs  and ethics  (e .g.  the  Protestant  one)  as  composing the  ethos,  i .e .  a  pot -

p o u r r i  o f  c o n c e p t s ,  y e t  w i t h o u t  e x p l a i n i n g  w h a t  t h e  c o n c e p t s  m e a n  a n d  h o w  

t h e y  r e l a t e  t o  e a c h  o t h e r .  M o r e o v e r ,  i t  i s  n o t  c l e a r  h o w  e x a c t l y  s e n t i m e n t s  a n d  

a t t i t u d e s  ( e t c . )  g e n e r a t e  s o c i a l  p r e s s u r e s .  H e  s e e m s  t o  t h i n k  t h a t  t h e y  i n f o r m  

e v e r y d a y  l i f e  a n d  t h a t  t h e  r e s u l t i n g  p a t t e r n s  o f  a c t i o n  p l a c e  p r e s s u r e s  o n  p e o -

p l e .  But  th is  i s  not  suf f i c ient  I  th ink:  Even i f  everybody i n  O x f o r d  d r a n k  t e a  i n  

t h e  m o r n i n g  ( o u t  o f  a  n o s t a l g i c  s e n t i m e n t ) ,  t h i s  a l o n e  w o u l d  n o t  p r e s s u r e  m e  

t o  g i v e  u p  m y  c o f f e e .  M o r e  i s  n e e d e d ,  y e t  C o h e n  p a s s e s  o v e r  t h i s  p o i n t .  

 Last  but  not  least ,  i t  seems to  m e  t h a t  t h e  d i s t i n c t i o n  b e t w e e n  t h e  c o e r -

c i v e  a n d  t h e  n o n c o e r c i v e  s t r u c t u r e  ( c o n t a i n i n g  t h e  i n f o r m a l  s t r u c t u r e  a n d  t h e  

s o c i a l  e t h o s )  i s  p r o b l e m a t i c  b e c a u s e  C o h e n  d o e s  n o t  e x p l i c a t e  i n  w h a t  s e n s e  
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t h e  f o r m e r  i s  c o e r c i v e  a n d  t h e  l a t t e r  i s  n o t .  He does  say  in  what  sense  the  coer -

c i v e  s t r u c t u r e  a n d  t h e  i n f o r m a l  o n e  a r e  c o e r c i v e ,  n a m e l y  i n  t h a t  b o t h  c a n  i n -

volve  what  he  ca l ls  pure  prevent ion and thus  deter  ac t ion.  However ,  i t  remains  

a n  o p e n  q u e s t i o n  w h a t  u n d e r s t a n d i n g  o f  c o e r c i o n  u n d e r l i e s  t h e  d i s t i n c t i o n .   

 T a k i n g  e v e r y t h i n g  i n t o  a c c o u n t ,  I  s h o u l d  s t r e s s  t h a t  i n d i c a t i n g  t h e s e  

p o i n t s  i s  n o t  m e r e  n i t - p i c k i n g  o r  i n c o n s e q u e n t i a l .  I n  C h a p t e r  7  I  w a n t  t o  a s k  

w h a t  d e m a n d s  t h e  C r u e l t y  P r i n c i p l e  p l a c e s  o n  i n d i v i d u a l s  i n  o r d e r  t o  c r e a t e  a  

desi rable  informal  s t ructure.  And to  respond to  th is  quest ion,  we need to  know 

w h a t  c o n s t i t u t e s  t h i s  s t r u c t u r e .  A c c o r d i n g  t o  C o h e n ,  i n d i v i d u a l  c h o i c e s ,  s e n t i -

ments  and at t i tudes  as  wel l  as  behaviour  are  essent ia l  to  bui ld  up the  informal  

s t r u c t u r e .  I  h o p e d  t o  s h o w  t h a t  t h i s  p i c t u r e  i s  n o t  a c c u r a t e .   

Moreover ,  I  want  to  argue in  Chapter  6  t h a t  b o t h  t h e  i n f o r m a l  a n d  c o e r -

c i v e  s t ructures  are  subjects  o f  the  Cruel ty  Pr inc iple  and that  the  soc ia l  e thos  is  

n o t .  T h i s  c l e a r l y  r e q u i r e s  a  p r o p e r  u n d e r s t a n d i n g  o f  t h e  c o n c e p t s  a n d  t h e  d i s -

t i n c t i o n s .  I  h o p e d  t o  i n d i c a t e  t h a t  m o r e  w o r k  i s  n e e d e d  i n  t h i s  r e g a r d .  

F i n a l l y ,  i t  i s  n e i t h e r  i n c o n s e q u e n t i a l  f o r  C o h e n .  E s p e c i a l l y  t h e  s e c o n d  

p o i n t  p u t s  p r e s s u r e  o n  h i s  c e n t r a l  t h e s i s  i n  h i s  c h a p t e r ,  n a m e l y  t h a t  p r i n c i p l e s  

o f  j u s t i c e  a l s o  a p p l y  t o  t h e  a c t i o n s  o f  i n d i v i d u a l s .  T h i s  t h e s i s  i s  b a s e d  o n  t h e  

thought  that  “you cannot  br ing the  informal  norm within  the  compass  of  just ice  

f o r  t h a t  r e a s o n  w i t h o u t  a l s o  b r i n g i n g  w i t h i n  i t s  c o m p a s s  t h e  a c t i o n s  t h a t  g i v e  
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t h e  n o r m  t h e  s u b s t a n c e  a n d  t h a t  a c c o u n t  f o r  m u c h ,  i f  n o t  m o s t ,  o f  i t s  e f f e c t . ” 30 

But  the  second point  chal lenges  this  thought  and thus  a lso  his  c e n t r a l  t h e s i s  

t h a t  j u s t i c e  p l a c e s  d e m a n d s  o n  i n d i v i d u a l  a c t i o n s .  

 

§ 3 8  B a r r y  o n  l e g a l  a n d  o t h e r  s t r u c t u r e s   

A t  t h i s  p o i n t  I  w i s h  t o  d i s c u s s  t w o  s u g g e s t i o n s  l a i d  d o w n  b y  B r i a n  B a r r y  a n d  

A n d r e w  W i l l i a m s  f o r  h o w  t o  d r a w  t h e  d i s t i n c t i o n s .  I n  t h i s  s e c t i o n  n o w ,  I  f i r s t  

l o o k  a t  B a r r y ’ s  v i e w  o n  t h e  l e g a l  s t r u c t u r e  a s  e x p o u n d e d  i n  h i s  w o r k  o n  m u l t i -

c u l t u r a l i s m .  I n  s h o r t ,  h i s  p o s i t i o n  i s  t h a t  t h e  l e g a l  s t r u c t u r e  l i m i t s  o p p o r t u n i -

t i e s  i n d i v i d u a l s  h a v e  w h i l e  o t h e r  s t r u c t u r e s  d o  n o t .   

 T h i s  v i e w  c o m e s  e s p e c i a l l y  t o  t h e  f o r e  i n  h i s  d i s c u s s i o n  o f  t h e  s o - c a l l e d  

r u l e - a n d - e x e m p t i o n  a p p r o a c h .  B a r r y  a r g u e s  h e r e  t h a t  c e r t a i n  r u l e s  “ d e f i n e  a  

c h o i c e  s e t ”  a n d  w h a t  “ p e o p l e  c h o o s e  t o  d o  w i t h i n  t h o s e  r u l e s  i s  u p  t o  t h e m . ” 31 

I n  h i s  v i e w ,  l a w s  c o u n t  a s  s u c h  r u l e s .  F o r  e x a m p l e ,  a  l a w  t h a t  p r e s c r i b e s  t h e  

w e a r i n g  o f  a  h e l m e t  w h e n  r i d i n g  a  m o t o r b i k e  c o u n t s  a s  a  l i m i t a t i o n  o f  o p p o r -

t u n i t i e s .  I n  c o n t r a s t ,  r e l i g i o u s  r u l e s  t h a t  p r e s c r i b e  t h e  o p p o s i t e  –  f o r  i n s t a n c e  

i n  t h e  c a s e  o f  S i k h s  –  i s  n o t  a  l i m i t a t i o n  o f  o p p o r t u n i t i e s .  S u p p o s e  t h a t  t h e  

re l ig ious  rule  mani fests  i t se l f  in  ser ious  soc ia l  d isapproval :  i f  the  S ikh  wears  a  

h e l m e t ,  h i s  f r i e n d s  a n d  h i s  w i f e  a n d  c h i l d r e n  w o n ’ t  t a l k  t o  h i m  a n y m o r e .  E v e n  

                                                             
30 C o h e n  ( 2 0 0 8 :  1 3 5 ) .  
31 B a r r y  ( 2 0 0 1 :  3 2 ) .  
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t h e n  t h e  r u l e  w o u l d  n o t  c o u n t  a s  a  l i m i t a t i o n  o f  o p p o r t u n i t i e s . 32 I t  i s  t h u s  

i m p l i c i t  i n  B a r r y ’ s  v i e w  t h a t  t h e  l e g a l  s t r u c t u r e  i s  d i f f e r e n t  i n  t h i s  r e g a r d  f r o m  

t h e  i n f o r m a l  s t r u c t u r e .    

 I n  o r d e r  t o  e v a l u a t e  t h i s  v i e w ,  i t  i s  e s s e n t i a l  t o  g e t  c l e a r  o n  w h a t  B a r r y  

understands  by  “opportuni t ies” .  The  explanat ion he  of fers  in  Cul ture  and Equal -

i t y  i s  b y  w a y  o f  e x a m p l e s .  T h e  p a r a d i g m a t i c  c a s e  h e  p r e s e n t s  i s  t h e  c a s e  o f  a  

ship  in  a  h a r b o u r  o f  w h i c h  h e  s a y s  t h a t  i t  h a s  an  o p p o r t u n i t y  t o  l e a v e  t h e  h a r -

b o u r  p r o v i d e d  t h a t  w i n d  a n d  t i d e  a r e  p r o p i t i o u s .  A s  M i l l e r  c o m m e n t s ,  B a r r y  

t a k e s  o p p o r t u n i t y  h e r e  t o  m e a n :  t h e  p h y s i c a l  p o s s i b i l i t y  t o  d o  X . 33  I n  h i s  l a t e r  

work,  Barry  g ives  a  def ini t ion  of  the  term that  seems to  match  Mi l ler ’s  analys is .  

He wr i tes:  an  opportuni ty  to  do  X  ex is ts  “ i f  there  is  some course  of  ac t ion ly ing 

w i t h i n  m y  p o w e r  s u c h  t h a t  i t  w i l l  l e a d ,  i f  I  c h o o s e  t o  t a k e  i t ,  t o  m y  d o i n g  X . ” 34  

 T o  i l l u s t r a t e :  B a r r y  s t a t e s  i n  W h y  S o c i a l  J u s t i c e  M a t t e r s :  “ i f  I  a m  w h e e l  

chai r  bound,  i t  i s  obvious  that  I  do  not  have  the  opportuni ty  to  a t tend a  theatre  

that  i s  not  wheelchai r  access ible .” 35 On the  other  hand,  “ i f  you belong to  some 

Chr is t ian  sect  that  teaches  the  s infulness  of  reading any  books  except  the  bible  

[ … ]  y o u  s t i l l  h a v e  e x a c t l y  t h e  s a m e  o p p o r t u n i t y  t o  r e a d  b o o k s . ” 36 W h a t  i s  t h e  

                                                             
32 B a r r y  m u s t  a c c e p t  t h i s  p r o p o s i t i o n .  I f  h e  d i d  n o t ,  t h i s  w o u l d  i m p l y  t h a t  s u c h  r u l e  c a u s e s  
i n e q u a l i t y  o f  o p p o r t u n i t y  a n d  i n  t u r n  t h a t  h e  h a s  t o  a l l o w  f o r  e x e m p t i o n s  f r o m  t h e  l a w  
i n  o r d e r  t o  r e s t o r e  e q u a l i t y  o f  o p p o r t u n i t y ,  w h i c h  h e  o p p o s e s  v i g o r o u s l y  i n  h i s  b o o k .     
33 M i l l e r  ( 2 0 0 2 :  4 3 ) .  
34 B a r r y  ( 2 0 0 5 :  2 0 ) .  
35 i b i d .  
36 B a r r y  ( 2 0 0 1 :  3 8 ) .  
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c r i t i c a l  d i s t i n c t i o n  b e t w e e n  a  d i s a b i l i t y  a n d  r e l i g i o u s  b e l i e f s ? 37 I n  t h e  f o r m e r  

c a s e ,  i t  i s  n o t  i n  t h e  p o w e r  o f  t h e  p e r s o n  t o  a c c e s s  a  t h e a t r e  t h a t  i s  n o t  w h e e l -

c h a i r  a c c e s s i b l e ,  e v e n  i f  h e  c h o s e  t o  d o  s o .  I n  t h e  l a t t e r  c a s e ,  i t  i s  i n  t h e  p o w e r  

o f  t h e  o r t h o d o x  C h r i s t i a n  t o  g o  t o  t h e  l i b r a r y  a n d  p u t  h e r  h a n d s  o n  o t h e r  b o o k s  

i f  o n l y  s h e  c h o s e  t o  d o  s o .    

 With  this  account  of  opportuni t ies  we can now ask  whether  i t  i s  p lausible  

that  the  legal  s t ructure  reduces  opportuni t ies  indiv iduals  have  whi le  the  infor -

mal  s t ructure  does  not .  As  I  point  out  above,  Cohen argues  that  both  s t ructures  

can involve  pure  coerc ion in  the  sense  that  both  can place  insuperable  barr iers  

on  indiv iduals :  locking up an errant  teenager  in  a  room is  no less  coerc ive  than 

locking him up in  pr ison run by  s tate  of f i c ia ls .  I t  seems s imi lar ly  correct  to  say  

t h a t  t h e  f o r m e r  b a r r i e r  r e m o v e s  o p p o r t u n i t i e s  n o  l e s s  t h a n  t h e  l a t t e r :  i f  l o c k e d  

u p  i n  a  r o o m ,  i t  i s  n o t  w i t h i n  m y  p o w e r  t o  p l a y  f o o t b a l l  o n  f i e l d s ,  e v e n  i f  I  

d e s p e r a t e l y  w a n t e d  t o  d o  s o . 38 I t  t h e n  f o l l o w s  t h a t  B a r r y ’ s  w e d g e  b e t w e e n  t h e  

t w o  s t r u c t u r e s  d o e s  n o t  h o l d .   

                                                             
37 A c c o r d i n g  t o  M e n d u s  ( 2 0 0 2 ) ,  t h e  c r i t i c a l  d i f f e r e n c e  i s  t h a t  r e l i g i o u s  b e l i e f s  a r e  h e l d  
f r e e l y  a n d  w i l l i n g l y  w h i l e  d i s a b i l i t i e s  a r e  t h e  r e s u l t  o f  b r u t e  b a d  l u c k .  S i m i l a r l y ,  O w e n  
a n d  T u l l y  (2007:  273)  say  that  the  re levant  d i f ference  is  that  re l ig ious  people  ident i fy  
with  their  b e l i e f s  a n d  a c t i v e l y  e n d o r s e  t h e m  w h i l e  p e o p l e  w i t h  d i s a b i l i t i e s  a n d  p h o b i a s  
d o  n o t .  B u t  a s  B a r r y  ( 2 0 0 2 :  2 1 5 )  e m p h a s i z e s  i n  h i s  r e j o i n d e r  t o  M e n d u s ,  h e  d o e s  n o t  
s u b s c r i b e  t o  t h i s  v i e w .  
38 O r  w h e n  p a r e n t s  r e d u c e  t h e  t e e n a g e r ’ s  p o c k e t  m o n e y ,  t h i s  l i m i t s  o p p o r t u n i t i e s  n o  
l e s s  t h a n  p a y i n g  a  f i n e .  T h e  p o i n t  i s  a l s o  d e f e n d e d  b y  Y o u n g  ( 2 0 1 1 :  5 5 )  w h o  a r g u e s  t h a t  
i n f o r m a l  r u l e s  “ p r o d u c e  d i f f e r e n t i a l s  i n  t h e  k i n d s  a n d  r a n g e  o f  o p t i o n s  t h a t  i n d i v i d u a l s  
h a v e  f o r  t h e i r  c h o i c e s . ”  
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 I n  r e s p o n s e  t o  t h i s ,  B a r r y  c o u l d  p o i n t  o u t ,  w i t h  r e f e r e n c e  t o  M a x  W e b e r ,  

t h a t  t h e  s t a t e  c l a i m s  t h e  m o n o p o l y  o f  t h e  u s e  o f  p h y s i c a l  f o r c e .  B y  d e f i n i t i o n ,  

t h i s  m e a n s  t h a t  n o  h i g h e r  a u t h o r i t y  e x i s t s  ( d e  j u r e )  t h a t  c a n  r e p e a l  p r e v e n t i v e  

measures  such as  imprisonment  in  cases  when the  law is  breached.  In  contrast ,  

when a  chi ld  i s  locked up in  his  room because  he  has  breached the  rule  to  ar r ive  

h o m e  b y  t e n  o ’ c l o c k ,  h e  s t i l l  h a s  t h e  o p p o r t u n i t y  t o  b r i n g  a  c h a r g e  a g a i n s t  h i s  

p a r e n t s  a n d  l e t  t h e  s t a t e  i n t e r v e n e .  B u t  I  t h i n k  t h a t  s u c h  a  r e s p o n s e  w o u l d  b e  

problemat ic .  His  parents  might  even block  such a  path  of  ac t ion so  that  i t  i s  not  

w i t h i n  t h e  p o w e r  o f  t h e  c h i l d  t o  i n d i c t  h i s  p a r e n t s ,  e v e n  i f  h e  c h o s e  t o  d o  s o ;  

t h e y  c a n  f o r c i b l y  p r e v e n t  h i m  f r o m  e x e r c i s i n g  h i s  r i g h t s .   

 T h i s  l e a d s  t o  t h e  o v e r a l l  v e r d i c t  t h a t  B a r r y  c h a r a c t e r i s a t i o n  o f  n o n - l e g a l  

s t r u c t u r e s  i s  m i s l e a d i n g  a n d  t h a t  t h e r e f o r e  t h e  l i m i t a t i o n  o f  o p p o r t u n i t i e s  i s  

n o t  a  f e a t u r e  t h a t  d i s t i n g u i s h e s  t h e  l e g a l  s t r u c t u r e  f r o m  t h o s e  s t r u c t u r e s .   

 

§ 3 9  W i l l i a m s  o n  t h e  l e g a l  s t r u c t u r e  a n d  t h e  s o c i a l  e t h o s  

H a v i n g  d i s c u s s e d  B a r r y ’ s  s u g g e s t i o n  o n  h o w  t h e  l e g a l  s t r u c t u r e  i s  d i s t i n c t ,  I  

n o w  t u r n  t o  W i l l i a m s ’  v i e w  o n  t h e  d i f f e r e n c e  b e t w e e n  t h e  s o c i a l  e t h o s  a n d  t h e  

legal  s t ructure.  In  short ,  he  mainta ins  that  the  legal  coerc ive  s t ructure  is  publ ic  

i n  a  s e n s e  t h a t  t h e  s o c i a l  e t h o s  i s  n o t .   

T o  s e e  w h a t  W i l l i a m s  m e a n s ,  w e  n e e d  t o  u n d e r s t a n d  w h a t  i s  m e a n t  b y  

p u b l i c .  A c c o r d i n g  t o  h i m ,  r u l e s  a r e  p u b l i c  i f  i n d i v i d u a l s  a r e   
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a b l e  t o  a t t a i n  c o m m o n  k n o w l e d g e  o f  t h e  r u l e s ’  ( i )  g e n e r a l  a p p l i c a b i l i t y ,  ( i i )  
t h e i r  p a r t i c u l a r  r e q u i r e m e n t s ,  a n d  ( i i i )  t h e  e x t e n t  t o  w h i c h  i n d i v i d u a l s  c o n f o r m  
t o  t h o s e  r e q u i r e m e n t s . 39 
 
O n  t h e  b a s i s  o f  t h i s  a c c o u n t ,  W i l l i a m s  c l a i m s  t h a t  t h e  s o c i a l  e t h o s  d o e s  n o t  

m e e t  t h e s e  t h r e e  c r i t e r i a ,  w h i l e  r u l e s  o f  s o c i a l  j u s t i c e  d o .  H i s  v i e w  i s  t h u s  t h a t  

i n d i v i d u a l s  a r e  n o t  a b l e  t o  a t t a i n  c o m m o n  k n o w l e d g e  o f  t h e  r u l e s ’  ( i )  g e n e r a l  

a p p l i c a b i l i t y ,  ( i i )  t h e  p a r t i c u l a r  r e q u i r e m e n t s  o f  t h e  s o c i a l  e t h o s ,  a n d  ( i i i )  t h e  

extent  to  which  indiv iduals  conform to  those  requirements .  In  contrast  to  that ,  

i n d i v i d u a l s  c a n  a t t a i n  s u c h  k n o w l e d g e  o f  t h e  r u l e s  o f  s o c i a l  j u s t i c e .  T h i s  a l s o  

p rovides  a  character izat ion of  the  legal  s t ructure  given that  the  legal  s t ructure  

c o r r e s p o n d s  t o  t h e  p a r t i c u l a r  r e q u i r e m e n t s  o f  t h e  r u l e s  o f  s o c i a l  j u s t i c e .  W i l -

l i a m s ’  v i e w  i s  t h a t  i n d i v i d u a l s  c a n  a t t a i n  k n o w l e d g e  o f  w h a t  l e g a l  s t r u c t u r e  i s  

r e q u i r e d  b y  j u s t i c e  a n d  a l s o  o f  t h e  e x t e n t  t o  w h i c h  i n d i v i d u a l s  c o n f o r m  t o  t h i s  

s t r u c t u r e .  

 C o h e n  d i s c u s s e s  t h i s  v i e w  i n  t h e  s e c t i o n  e n t i t l e d  E g a l i t a r i a n  E t h o s  a t  

H o m e ,  i n  t h e  M a r k e t ,  a n d  i n  t h e  S t a t e . 40 H e  a c c e p t s  w h a t  W i l l i a m s  w r i t e s  a b o u t  

t h e  s o c i a l  e t h o s .  B u t  h e  r e j e c t s  h i s  c h a r a c t e r i z a t i o n  o f  t h e  l e g a l  s t r u c t u r e .  H i s  

a r g u m e n t  i s  t h i s :   

C o n s i d e r  t h e  e x t r a o r d i n a r y  ( a n d  s u r e l y  u n o b t a i n a b l e )  k n o w l e d g e  t h a t  a  g o v e r n -
m e n t  w o u l d  n e e d  t o  h a v e  t o  e n a b l e  i t  t o  s a t i s f y  t h e  d i f f e r e n c e  p r i n c i p l e ,  
k n o w l e d g e ,  t h a t  i s ,  t h a t  w o u l d  e n a b l e  g o v e r n m e n t  t o  s e l e c t  a n  e c o n o m i c  p o l i c y  
t h a t  i s  o p t i m a l  w i t h  r e s p e c t  t o  e n h a n c i n g  t h e  l i f e t i m e  p r i m a r y  g o o d s  p r o s p e c t s  
o f  t h e  l e a s t  w e l l  o f f .  H o w  c o u l d  g o v e r n m e n t  k n o w ,  f o r  e x a m p l e ,  t h a t  r i s e s  i n  
p r o v i s i o n  f o r  t h e  w o r s t  o f f  e n a b l e d  b y  a  s h i f t  f r o m  a  u n i v e r s a l  t o  a  m e a n s - t e s t e d  

                                                             
39 W i l l i a m s  ( 1 9 9 8 :  2 3 3 ) .  
40 C o h e n  ( 2 0 0 8 ) .   
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d i s t r i b u t i o n  o f  s o m e  b e n e f i t  c o m p e n s a t e s  a d e q u a t e l y  f o r  a  d e c l i n e  ( b e c a u s e  o f  
t h e  s t i g m a  t h a t  a t t a c h e s  t o  m e a n s  t e s t i n g )  i n  t h e  s t r e n g t h  o f  p o o r e r  p e o p l e ’ s  
“ s o c i a l  b a s e s  o f  s e l f - r e s p e c t ” ? 41 
 
The  centra l  po i n t  i n  t h i s  r e j o i n d e r  i s  t h a t  t h e  g o v e r n m e n t  cannot  a t ta in  prec ise  

k n o w l e d g e  o f  w h a t  l e g a l  s t r u c t u r e  i s  r e q u i r e d  b y  j u s t i c e .  M o r e o v e r ,  C o h e n  

argues  that  i f  indiv iduals  cannot  know w h a t  p a r t i c u l a r  s t r u c t u r e s  a r e  r e q u i r e d  

by  just ice ,  i t  fo l lows  that  they  can nei ther  know to  what  extent  people  conform 

w i t h  t h o s e  s t r u c t u r e s . 42  

 I  f ind  Cohen’s  response to  Wi l l iams convinc ing and i t  thus  occurs  to  me 

t h a t  W i l l i a m s  d o e s  n o t  s u c c e e d  i n  i d e n t i f y i n g  a  d i f f e r e n c e  b e t w e e n  t h e  l e g a l  

s t r u c t u r e  a n d  t h e  s o c i a l  e t h o s .  I n  o t h e r  w o r d s :  T h e  l e g a l  s t r u c t u r e  i s  n o t  m o r e  

“ p u b l i c ”  t h a n  t h e  s o c i a l  e t h o s .   

 

 

§ 4 0  K e y  t e r m s  ( 1 ) :  n o r m s  

Let  me just  take  s tock  of  what  I  have  so  far  covered in  th is  chapter .  I  f i rs t  int ro -

duced Cohen’s  soc ia l  ontology  and then at tempted to  demonstrate  that  the  con-

c e p t u a l i s a t i o n s  o f  t h e  c o e r c i v e  l e g a l  s t r u c t u r e ,  t h e  i n f o r m a l  s t r u c t u r e  a n d  t h e  

s o c i a l  e t h o s  r e m a i n  p r o b l e m a t i c .  I n  l i g h t  o f  t h i s ,  I  n o w  w a n t  t o  s u g g e s t  a  w a y  

t o  r e m e d y  t h e  c o n f u s i o n .  I n  t h i s  a n d  t h e  n e x t  s e c t i o n ,  I  i n t r o d u c e  k e y  t e r m s  

                                                             
41 i b i d :  3 6 2 .  
42 C o h e n  a l s o  r e f o r m u l a t e s  c o n d i t i o n  ( i i i )  o f  t h e  p u b l i c i t y  r e q u i r e m e n t  a n d  s h o w s  t h a t  
e v e n  t h e n  n o  d i s t i n c t i o n  c a n  b e  d r a w n  b e t w e e n  t h e  s o c i a l  e t h o s  a n d  t h e  l e g a l  s t r u c t u r e .   
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before  in  §42 and §43 I  g ive  def ini t ions  of  the  informal  s t ructure,  the  coerc ive  

s t r u c t u r e  a n d  t h e  s o c i a l  e t h o s  o n  t h e  b a s i s  o f  t h e s e  t e r m s .  

 The  f i rs t  key  term I  turn  to  i s :  norm.  Fol lowing Brennan et  a l .  I  shal l  set  

a s i d e  t h e  s t a t i s t i c a l  s e n s e  o f  t h e  c o n c e p t  “ a s  s i m p l y  d e n o t i n g  w h a t  i s  c o m m o n  

o r  h a b i t u a l ,  a s  w h e n  w e  s a y  t h a t  i n  a n  A u s t r a l i a n  h o u s e h o l d ,  h a v i n g  t w o  vehi -

c les  i s  the  norm.” 43 Moreover ,  I  a lso  leave  as ide  the  concept  as  re ferr ing to  “an 

o b j e c t i v e l y  v a l i d  o r  n o r m a t i v e  p r i n c i p l e ,  i r r e s p e c t i v e  o f  w h e t h e r  t h e  p r i n c i p l e  

i s  a n y w h e r e  a c c e p t e d ” ,  a s  i t  i s  u s e d  f o r  i n s t a n c e  b y  p h i l o s o p h e r s  t a l k i n g  a b o u t  

n o r m s  o f  m o r a l i t y . 44 R a t h e r ,  w h a t  i s  o f  c o n c e r n  i n  t h i s  c h a p t e r  i s  t h e  n o r m  a s  

a n  a c c e p t e d  r u l e .  

 L e t  m e  e x p l a i n .  S u c h  n o r m s  h a v e  t w o  e l e m e n t s ,  a  n o r m a t i v e  o n e  a n d  a  

s o c i o - e m p i r i c a l  o n e .  T h e  n o r m a t i v e  e l e m e n t  i s  t h a t  “ n o r m s  i n v o l v e  a n d  a r e  

par t ly  const i tuted by  normat ive  pr inc iples” ,  which  in  turn  are  “general  require -

ments” . 45 Normat ive  pr inc iples  are  requirements  in  that  they  “ require  th ings  of  

agents ;  they  descr ibe  what  agents  must  and mustn’ t  do.” 46 And they  are  general  

i n  t h a t  t h e y  a p p l y  t o  “ t h e  p e r f o r m a n c e  o f  a n y  a g e n t  ( w i t h i n  a  s p e c i f i e d  c l a s s )  

o f  c e r t a i n  t y p e s  o f  a c t s  i n  c e r t a i n  t y p e s  o f  s i t u a t i o n . ” 47  

                                                             
43 B r e n n a n  e t  a l .  ( 2 0 1 3 :  2 ) .   
44 i b i d .  
45 i b i d :  3 .  
46 i b i d .   
47 i b i d .  
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H e r e  a r e  a  f e w  e x a m p l e s :  a  n o r m  m i g h t  r e q u i r e  t h a t  w o m e n  m u s t  w e a r  

headscarves  or  that  they  must  not  work  or  that  they  must  take  care  of  the  home.  

T h e s e  a r e  g e n e r a l  r e q u i r e m e n t s ,  n o t  l e a s t  b e c a u s e  t h e  r u l e s  e x t e n d  o v e r  t h e  

act ions  of  a  large  group of  agents ,  i .e .  women.  L ikewise,  a  norm might  demand 

t h a t  o n e  m u s t  n e v e r  l i e  o r  t h a t  i t  i s  i n a p p r o p r i a t e  t o  n o t  s p e a k  t h e  t r u t h .  S u c h  

r u l e s  h a v e  a n  e v e n  w i d e r  s c o p e  g i v e n  t h a t  t h e y  b e a r  o n  e v e r y o n e .   

T h e  s o c i o - e m p i r i c a l  e l e m e n t  o f  n o r m s  i s  t h a t  t h e  g e n e r a l  r e q u i r e m e n t s  

a r e  s o c i a l  f a c t s .  T h i s  m e a n s  t h a t  t h e y  a r e  “ e s s e n t i a l l y  t i e d  t o  t h e  g r o u p s  [ … ]  

i n  which,  or  o f  which,  they  are  norms.  What  makes  a  normat ive  pr inc iple  a  norm 

of  a  p a r t i c u l a r  g r o u p  [ … ]  i s  t h a t  i t  i s  s o m e h o w  a c c e p t e d  i n  t h a t  g r o u p  [ … ] . ” 48 

So  the  general  requirements  that  men must  not  c ry  or  that  one must  never  get  

m a r r i e d  f o r  m a t e r i a l  b e n e f i t s  ( e . g .  t o  g e t  r i c h )  o n l y ,  w i l l  c o u n t  a s  s o c i a l  f a c t s  i f  

a n d  o n l y  i f  t h e  r u l e s  a r e  s o m e h o w  a c c e p t e d  w i t h i n  a  g i v e n  p o p u l a t i o n .   

T o  b e  m o r e  p r e c i s e ,  w e  c a n  s a y  t h a t  n o r m a t i v e  p r i n c i p l e s  a r e  a c c e p t e d   

o n c e  p e o p l e  e m b r a c e  c o r r e s p o n d i n g  n o r m a t i v e  a t t i t u d e s .  T h e s e  a t t i t u d e s  c a n  

involve  “at  least  the  fo l lowing:  a )  normat ive  bel ie fs ,  judgments  and other  cog-

n i t i v e  s t a t e s ,  b )  n o r m a t i v e  e x p e c t a t i o n s ,  c )  r e a c t i v e  a t t i t u d e s  a n d  d i s p o s i t i o n s  

t o  h a v e  s u c h  a t t i t u d e s  [ … ] . ” 49 A n  e x a m p l e  o f  a  n o r m a t i v e  a t t i t u d e  i s  w h e n  a  

p e r s o n  h a s  t h e  b e l i e f  t h a t  w o m e n  m u s t  w e a r  h e a d s c a r v e s ,  o r  w h e n  h e  i s  “ d i s -

p o s e d  t o  d i s a p p r o v e  o f  w o m e n  w h o  d o n ’ t  w e a r  h e a d s c a r v e s  [ o r ]  j u d g e  t h a t  i t  

                                                             
48 i b i d .  
49 i b i d :  5 7 .   
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i s  i n a p p r o p r i a t e  t o  n o t  w e a r  h e a d s c a r v e s . ” 50 S o  a  g e n e r a l  r e q u i r e m e n t  i s  a  s o -

c i a l  f a c t  i f  p e o p l e  e m b r a c e  t h e  c o r r e s p o n d i n g  n o r m a t i v e  a t t i t u d e s .   

 T h e s e  t w o  e l e m e n t s  c o m e  t o g e t h e r  i n  t h e  f o r m a l  d e f i n i t i o n  t h e  a u t h o r s  

o f f e r :  A  p r i n c i p l e  P  i s  a  n o r m  i n  a  g r o u p  G  i f  a n d  o n l y  i f :   

i )  A  s i g n i f i c a n t  p r o p o r t i o n  o f  t h e  m e m b e r s  o f  G  h a v e  P - c o r r e s p o n d i n g  n o r m a t i v e  
a t t i t u d e s ;  a n d  
i i )  A  s i g n i f i c a n t  p r o p o r t i o n  o f  t h e  m e m b e r s  o f  G  k n o w  t h a t  a  s i g n i f i c a n t  p r o p o r -
t i o n  o f  t h e  m e m b e r s  o f  G  h a v e  P - c o r r e s p o n d i n g  n o r m a t i v e  a t t i t u d e s . 51 
 
T h e  n o r m a t i v e  e l e m e n t  o f  n o r m s  c o m e s  t o  t h e  f o r e  t h r o u g h  t h e  f a c t  t h a t  n o r m s  

are  seen as  const i tuted by  normat ive  at t i tudes.  And the  soc io -empir ica l  e lement  

c o m e s  a c r o s s  t h r o u g h  t h e  s t i p u l a t i o n  t h a t  t h e  a t t i t u d e s  m u s t  b e  h e l d  b y  a  

s i g n i f i c a n t  p r o p o r t i o n  o f  p e o p l e  i n  a  g i v e n  p o p u l a t i o n .   

 In  sum,  i t  might  be  eas iest  to  th ink  of  norms as  accepted rules ,  as  “musts  

a n d  m u s t  n o t s ”  t h a t  r e s i d e  i n  p e o p l e ’ s  m i n d s .  T h e  f o r c e  o f  t h e  n o r m  w i l l  b e  

e v i d e n t  t o  a n y  o u t s i d e r  w h o  e n t e r s  t h e  g r o u p  a n d  v i o l a t e s  a  r u l e ,  a s  s h e  w i l l  

e n c o u n t e r  a t  l e a s t  d i s a p p r o v a l  o r  e v e n  r e a c t i v e  a t t i t u d e s  s u c h  a s  r e s e n t m e n t  

a n d  i n d i g n a t i o n .  B u t  t h e  f o r c e  w i l l  a l s o  b e  e v i d e n t  t o  a n y  i n s i d e r .  T h u s  Y o u n g  

w r i t e s  t h a t  “ i n d i v i d u a l s  e x p e r i e n c e  s o c i a l  s t r u c t u r e s  a s  c o n s t r a i n i n g ,  o b j e c t i -

f i e d ,  t h i n g - l i k e .  E v e n  r e l a t i v e l y  p r i v i l e g e d  i n d i v i d u a l s  w i l l  o f t e n  s a y  t h a t  t h e y  

‘ h a v e  n o  c h o i c e ’  a b o u t  d o i n g  o r  n o t  d o i n g  c e r t a i n  t h i n g s . ” 52 

                                                             
50 i b i d :  5 4 .  A c c o r d i n g l y ,  i t  i s  n o t  n e c e s s a r y  t h a t  i n d i v i d u a l s  h a v e  t h e  c o d i f i e d  b e l i e f  t h a t  
o n e  m u s t  n o t  d o  X .  I t  i s  s u f f i c i e n t  f o r  e x a m p l e  t h a t  o n e  i s  d i s p o s e d  t o  d i s a p p r o v e  o f  
t h o s e  w h o  d o  n o t  d o  X .   
51 i b i d :  5 4 .  
52 Y o u n g  ( 2 0 1 1 :  5 6 ) .   
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§ 4 1  K e y  t e r m s  ( 2 ) :  f o r m a l ,  s o c i a l  a n d  m o r a l  n o r m s  

U n d e r  t h e  r u b r i c  o f  n o r m s ,  B r e n n a n  e t  a l .  d i s t i n g u i s h  b e t w e e n  f o r m a l ,  s o c i a l  

and moral  norms.  In  th is  sect ion I  reproduce par ts  o f  thei r  analys is  that  wi l l  be  

important  for  the  conceptual izat ion of  the  informal  s t ructure  v is -à -v is  the  soc ia l  

e t h o s  a n d  t h e  c o e r c i v e  s t r u c t u r e .   

 F i r s t  o f  a l l ,  f o r m a l  n o r m s  c a n  b e  u n d e r s t o o d  w i t h  H a r t  a s  “ a  u n i o n  o f  

p r i m a r y  r u l e s  o f  o b l i g a t i o n  w i t h  [ … ]  s e c o n d a r y  r u l e s . ” 53 B r e n n a n  e t  a l .  e x p l a i n  

t h e s e  t e r m s  a s  f o l l o w s :   

I n  t h e  C o n c e p t  o f  L a w ,  H .  L .  A .  H a r t  f a m o u s l y  d i s t i n g u i s h e d  b e t w e e n  w h a t  h e  
c a l l e d  p r i m a r y  a n d  s e c o n d a r y  r u l e s .  P r i m a r y  r u l e s  s i m p l y  e n j o i n  u s  t o  p e r f o r m  
o r  r e f r a i n  f r o m  p e r f o r m i n g  t h i s  o r  t h a t  a c t i o n :  t o  p a s s  t h e  p o r t  t o  t h e  l e f t ;  t o  
r e f r a i n  f r o m  d r i v i n g  w i t h  a  b l o o d  a l c o h o l  r e a d i n g  o f  m o r e  t h a n  0 . 0 5 ;  t o  g i v e  
m o n e y  t o  c h a r i t y ;  a n d  s o  o n .  S e c o n d a r y  r u l e s ,  b y  c o n t r a s t ,  ‘ s p e c i f y  t h e  w a y s  i n  
w h i c h  t h e  p r i m a r y  r u l e s  m a y  b e  c o n c l u s i v e l y  a s c e r t a i n e d ,  i n t r o d u c e d ,  e l i m i -
n a t e d ,  v a r i e d ,  a n d  t h e  f a c t  o f  t h e i r  v i o l a t i o n  c o n c l u s i v e l y  d e t e r m i n e d ’ . 54  
 
The  paradigmat ic  example  of  formal  norms is  the  law.  On the  one hand,  the  law 

consis ts  o f  ru les  that  enjoin  us  to  per form or  re f ra in  f rom per forming par t icular  

a c t i o n s ,  f o r  e x a m p l e  t o  p a y  t a x e s .  O n  t h e  o t h e r  h a n d ,  “ [ s ] y s t e m s  o f  l a w  i n c l u d e  

rules  that  establ ish  ext remely  complex  s t ructures  both  for  c reat ing and modi -

fy ing law (such as  const i tut ions,  legis latures ,  execut ives)  a n d  i n t e r p r e t i n g  a n d  

a p p l y i n g  l a w  ( c o u r t s ,  b u r e a u c r a c i e s ,  i n d e p e n d e n t  c o m m i s s i o n s ,  a n d  s o  o n ) . ” 55 

                                                             
53 H a r t  ( 1 9 6 1 :  7 9 ) .   
54 B r e n n a n  e t  a l .  ( 2 0 1 3 :  4 2 ) .  
55 i b i d .  
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I t  i s  i n  t h i s  s e n s e  t hat  the  law is  a  union of  pr imary  a n d  s e c o n d a r y  r u l e s .  A p a r t  

f r o m  t h e  l a w ,  f o r m a l  n o r m s  a l s o  a p p e a r  a s  r u l e s  o f  c e r t a i n  c l u b s  a n d  a s s o c i a -

t i o n s ,  b u t  o n l y  w h e r e  p r i m a r y  r u l e s  g o v e r n i n g  b e h a v i o u r  c o m e  t o g e t h e r  w i t h  

r u l e s  o f  c h a n g e  a n d  a d j u d i c a t i o n .   

  A  fur ther  character is t i c  o f  formal  norms is  that  they  of ten involve  a  par -

t i cular  k ind of  normat ive  at t i tudes  as  const i tut ive  of  the  norms.  The  observat ion 

is  that  “many of  the  secondary  rules  in  operat ion wi thin  advanced legal  systems 

w i l l  b e  s u f f i c i e n t l y  c o m p l e x  a n d  s p e c i f i c  t h a t  i t  w i l l  b e  i m p l a u s i b l e  t o  s u p p o s e  

t h a t  m e m b e r s  o f  t h e  p o p u l a t i o n  a t  l a r g e  h a v e  n o r m a t i v e  a t t i t u d e s  t h a t  c o r r e -

spond to  them.” 56 What  makes  them soc ia l  fac ts  nonetheless  i s  that  indiv iduals  

by  and large  have  de re  normat ive  at t i tudes,  i .e .  normat ive  at t i tudes  that  re f lect  

t h e  m o r e  b a s i c  a n d  f u n d a m e n t a l  r u l e s  o f  t h e  l e g a l  s y s t e m . 57  

 In  turn,  soc ia l  norms are  def ined as  norms where  the  normat ive  at t i tudes  

are  grounded in  soc ia l  pract ices .  Take  for  example  the  norm that  one must  wear  

b l a c k  t o  a  f u n e r a l  o r  t h a t  a  g e n t l e m e n  m u s t  r e t a i n  a  s e n s e  c h i v a l r y  t o w a r d s  

w o m e n .  W h a t  m a k e s  a  n o r m  a  s o c i a l  n o r m  i s  t h a t  p e o p l e ,  w h e n  a s k e d  w h y  t h e y  

                                                             
56 i b i d :  4 9 .  
57 I t  s h o u l d  b e  n o t e d  t h a t  i s  a  d i f f e r e n t  e x p l a n a t i o n  o f  t h e  s o c i a l  r e q u i r e m e n t s  o f  l a w  
t h a n  t h e  o n e  o f f e r e d  b y  C o h e n  ( 2 0 0 8 :  1 4 5 ) ,  w h e n  h e  w r i t e s  t h a t  t h e  o r d i n a n c e s  o f  t h e  
c o n s t i t u t i o n  a n d  t h e  l a w  c o u n t  a s  d e l i n e a t i n g  a  s t r u c t u r e  “ o n l y  o n  c o n d i t i o n  t h a t  they  
e n j o y  a  b r o a d  m e a s u r e  o f  c o m p l i a n c e . ”  T h e  p o i n t  h e r e  i s  t h a t  i t  i s  s u f f i c i e n t  t h a t  p e o p l e  
e m b r a c e  n o r m a t i v e  a t t i t u d e s  c o r r e s p o n d i n g  t o  t h e  m o r e  b a s i c  r u l e s  o f  t h e  l e g a l  s y s -
t e m .  A n  e x a m p l e  o f  s u c h  a  n o r m a t i v e  a t t i t u d e  i s  t h a t  e t h i c a l  s t a n d a r d s  f o r  d o c t o r s  m u s t  
b e  d e c i d e d  b y  a  b o d y  t h a t  i s  d e m o c r a t i c a l l y  e l e c t e d .   



 172 

e m b r a c e  t h e  c o r r e s p o n d i n g  a t t i t u d e ,  m i g h t  r e p l y :  b e c a u s e  t h i s  i s  a p p r o p r i a t e  

o r  b e c a u s e  t h i s  i s  t h e  w a y  i t  i s  d o n e  a r o u n d  h e r e .  

  T o  e x p l a i n :  S o c i a l  p r a c t i c e s  c a n  b e  s e e n  a s  a  “ r e g u l a r i t y  i n  r e s p o n s e ” . 58 

The  two re levant  types  of  responses  are  the  fo l lowing:  (a )  behaviour  ( th ink  for  

example  of  people  wear ing black  to  funerals )  and (b)  “ react ive  at t i tudes  ( th ink  

of  the  pract ice  of  b laming wrongdoers)  or  mot ives  ( th ink  of  the  pract ice  of  get -

t i n g  m a r r i e d  f o r  l o v e ) . ” 59 I t  i s  i m p o r t a n t  t o  r e g i s t e r  t h a t  t h e  s o c i a l  p r a c t i c e s  

n e e d  n o t  i n  f a c t  e x i s t .  A s  t h e  a u t h o r s  e x p l a i n ,  i t  s u f f i c e s  t h a t  p e o p l e  h a v e  t h e  

b e l i e f  a b o u t  t h e  p r e v a l e n c e  o f  t h e  r e s p o n s e s .   

 On the  not ion of  grounding the  authors  wr i te  that  “ the  grounds  o f  a  nor -

mat ive  judgment  are  the  considerat ions  that  just i fy ,  in  one's  mind,  the  norma-

t ive  pr inc iple  that  one accepts .“ 60 This  means  that  an  indiv idual  ac ts  in  accord-

ance  wi th  the  normat ive  pr inc iple  but  a lso  holds  “others  to  account  wi th  regard  

t o  t h e  c o n d u c t  c o v e r e d  b y  t h e  p r i n c i p l e :  t o  f o r m  e x p e c t a t i o n s  o f  o t h e r s  s o  f a r  

as  the  re levant  conduct  i s  concerned;  to  regard  those  who fa i l  to  ac t  in  accord-

a n c e  w i t h  t h e  p r i n c i p l e  i n  a  n e g a t i v e  l i g h t ;  p e r h a p s  e v e n  t o  t a k e  m o r e  a c t i v e  

s teps  to  encourage compl iance  and sanct ion non-compl iance.” 61 To  say  that  nor -

m a t i v e  a t t i t u d e s  a r e  g r o u n d e d  i n  s o c i a l  p r a c t i c e s  m e a n s  t h e n  t h a t  t h e  ( p r e -

s u m e d )  r e g u l a r i t y  i n  r e s p o n s e  m a k e s  p e o p l e  a c c e p t  t h e  a t t i t u d e .   

                                                             
58 B r e n n a n  e t  a l .  ( 2 0 1 3 :  8 1 ) .  
59 i b i d :  6 7 .  
60 i b i d :  7 5 .  
61 i b i d :  7 7 .  
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 I n  c o n t r a s t  t o  s o c i a l  n o r m s ,  m o r a l  n o r m s  c a n  b e  s e e n ,  f o l l o w i n g  B r e n n a n  

e t  a l . ,  a s  p r a c t i c e - i n d e p e n d e n t  n o r m s .  T h e s e  n o r m s  a r e  c o n s t i t u t e d  b y  n o r m a -

t i v e  a t t i t u d e s  t h a t  a r e  n o t  g r o u n d e d  i n  p r e s u m e d  s o c i a l  p r a c t i c e s . 62 T a k e  f o r  

i n s t a n c e  t h e  m o r a l  n o r m  t h a t  o n e  m u s t  n o t  c h e a t  o n  h i s  o r  h e r  p a r t n e r .  W h a t  

makes  i t  a  moral  norm is  that  people,  i f  asked why they  hold  the  corresponding 

a t t i t u d e ,  w o u l d  n o t  r e s p o n d :  b e c a u s e  t h i s  i s  t h e  w a y  i t  i s  d o n e  a r o u n d  h e r e .   

   Th is  ra ises  of  course  the  quest ion what  considerat ions  they  are  grounded 

in  instead.  The  authors  do  not  in  fac t  address  th is  quest ion at  length,  but  i t  i s  

pointed out  that  bel iefs  (even where  demonstrably  wrong)  can form the grounds 

a s  w e l l  a s  i n t u i t i o n s  a n d  f e e l i n g s .  F o r  e x a m p l e ,  i t  i s  s u f f i c i e n t  t h a t  F  “ a p p e a r s  

t o  o n e  t o  b e  r e l a t e d  t o  t h e  p r i n c i p l e  i n  a  c e r t a i n  w a y ,  t h a t  o n e  s o m e h o w  s e e s  

F  a s  l e g i t i m a t i n g  t h e  n o r m a t i v e  p r i n c i p l e  [ … ] . ” 63 S o  o n e  m i g h t  t h i n k  t h a t  o n e  

m u s t  n o t  c h e a t  o n  o n e ’ s  p a r t n e r  b e c a u s e  o n e  b e l i e f s  t h a t  a d u l t e r y  u n d e r m i n e s  

t r u s t  a n d  t r u s t  i s  e s s e n t i a l  f o r  a  g o o d  r e l a t i o n s h i p .   

 B a s e d  o n  t h e s e  d e f i n i t i o n s ,  I  n o w  h i g h l i g h t  t h r e e  d i f f e r e n c e s  b e t w e e n  

f o r m a l  n o r m s  o n  t h e  o n e  h a n d  a n d  s o c i a l  a n d  m o r a l  n o r m s  o n  t h e  o t h e r .  F i r s t ,  

s o c i a l  a n d  m o r a l  n o r m s  d o  n o t  i n v o l v e  s e c o n d a r y  r u l e s .  T a k e  a g a i n  t h e  m o r a l  

n o r m  t h a t  o n e  m u s t  n o t  c h e a t  o n  o n e ’ s  p a r t n e r  a n d  t h e  s o c i a l  n o r m  t h a t  o n e  

m u s t  n o t  w e a r  a  h a t  d u r i n g  f o r m a l  d i n n e r  a t  a n  O x f o r d  C o l l e g e .  A s  B r e n n a n  e t  

a l .  p u t  i t :  “ w h a t  i s  m i s s i n g  f r o m  s u c h  n o r m s  –  w h a t  m a k e s  t h e m  n o n - f o r m a l  
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rather  than formal  –  i s  prec isely  the  absence  [of ]  the  networks  in  which  they  are  

n o r m s ,  o f  s e c o n d a r y  r u l e s  t h a t  e s t a b l i s h  m e c h a n i s m s  o f  l e g i s l a t i o n  a n d  a d j u -

d i c a t i o n . ” 64  

 S e c o n d ,  n e i t h e r  o f  t h e  n o n - f o r m a l  n o r m s  i n v o l v e  d e  r e  n o r m a t i v e  a t t i -

tudes.  Moral  and soc ia l  norms are  const i tuted by  what  the  authors  ca l l  de dic to  

n o r m a t i v e  a t t i t u d e s .  T h e  p o i n t  i s  t h a t  t h e  c o n t e n t  o f  t h e  n o r m a t i v e  a t t i t u d e  

m u s t  r e f l e c t  t h e  c o n t e n t  o f  t h e  n o r m  i t s e l f .  S o  i f  t h e  n o r m  i s  t h a t  w o m e n  m u s t  

not  work,  people  must  hold  normat ive  at t i tudes  that  correspond to  the  content  

o f  t h e  n o r m :  p e o p l e  i n  t h e  g r o u p  m i g h t  j u d g e  t h a t  w o m e n  m u s t  n o t  w o r k ,  b u t  

they  might  a lso  be  disposed to  disapprove of  women who work  or  judge that  i t  

i s  i n a p p r o p r i a t e  f o r  w o m e n  t o  w o r k .   

 T h i r d ,  n o n - f o r m a l  n o r m s  a p p l y  t o  d i f f e r e n t  o b j e c t s  t h a n  f o r m a l  n o r m s .  

B r e n n a n  e t  a l .  a r g u e  f o r  i n s t a n c e  t h a t  m o r a l  a n d  s o c i a l  n o r m s  c a n  b e  d i r e c t e d  

to  ac t ions,  emotions,  mot i fs  as  wel l  as  thoughts .  To  give  an  example:  “The incest  

t a b o o  [ q u a  m o r a l  n o r m ]  i s  n o t  j u s t  a  r e q u i r e m e n t  n o t  t o  h a v e  s e x  w i t h  o n e ’ s  

c lose  re lat ives .  I t  i s  a  requirement  not  to  enter ta in  the  poss ibi l i ty  o f  doing so,  

n o t  t o  t h i n k  a b o u t  i t ,  n o t  e v e n  t o  a s k  o n e s e l f  t h e  q u e s t i o n . ” 65 I n  c o n t r a s t ,  p o -
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 175 

s i t ive  law (qua  formal  norms)  makes  demands  on behaviour  only:  i t  enjoins  us  

t o  p e r f o r m  o r  r e f r a i n  f r o m  p e r f o r m i n g  t h i s  o r  t h a t  a c t i o n . 66 

 F inal ly ,  I  want  to  add what  i s  not  a  d i f ference  between formal  norms on 

the  one hand and soc ia l  and moral  norms on the  other .  I t  might  be  thought  that  

the  former  are  “expl ic i t ly  recorded,  wr i t ten  down and codi f ied  in  of f i c ia l  docu-

m e n t s ,  s u c h  a s  l e g a l  s t a t u t e s ,  s t a t e  c o n s t i t u t i o n s  [ … ] . ” 67 B u t  t h e  p o i n t  i s  t h a t  

s o c i a l  n o r m s  c a n  a s  w e l l  b e  e x p l i c i t l y  r e c o r d e d  a n d  w r i t t e n  d o w n ,  f o r  e x a m p l e  

i n  “ b o o k s  o f  e t i q u e t t e  t h a t  a d o r n  t h e  s h e l v e s  o f  b o o k s h o p s . ” 68  

 

§ 4 2  T h e  i n f o r m a l  s t r u c t u r e   

O n  t h e  b a s i s  o f  the  dis t inct ion between f o r m a l ,  s o c i a l  a n d  m o r a l  n o r m s ,  I  s u g -

g e s t  t h a t  C o h e n ’ s  s o c i a l  o n t o l o g y  c a n  b e  r e c a s t  a s  f o l l o w s :  t h e  i n f o r m a l  s t r u c -

t u r e  i s  t h e  s e t  o f  s o c i a l  n o r m s ,  t h e  c o e r c i v e  s t r u c t u r e  i s  t h e  s e t  o f  l e g a l  f o r m a l  

n o r m s  a n d  t h e  s o c i a l  e t h o s  i s  t h e  s e t  o f  m o r a l  n o r m s  t h a t  a r e  g r o u n d e d  i n  

s h a r e d  c o n s i d e r a t i o n s .   

 L e t  m e  e l a b o r a t e  o n  e a c h  o f  t h e s e  d e f i n i t i o n s .  T h e  i n f o r m a l  s t r u c t u r e  

consis ts  o f  accepted rules  that  are  const i tuted by  normat ive  at t i tudes  grounded 

i n  p r e s u m e d  s o c i a l  p r a c t i c e s .  T o  p u t  i t  s i m p l y ,  i t  i s  t h e  s e t  o f  i m p e r a t i v e s  t h a t  

                                                             
66 T h i s  i s  n o t  t o  s a y  t h a t  t h e  l a w  d o e s  n o t  s h a p e  e m o t i o n s  a n d  t h o u g h t s .  W h a t  i s  r e l e v a n t  
h e r e  i s  t h e  c o n t e n t  o f  t h e  n o r m a t i v e  a t t i t u d e s  p e o p l e  h o l d .  I n  c a s e  o f  f o r m a l  n o r m s ,  w h a t  
c o n s t i t u t e s  t h e  n o r m s  a r e  n o t  a t t i t u d e s  t h a t  o n e  m u s t  n o t  t h i n k  X  o r  f e e l  X ,  b u t  r a t h e r  
t h a t  o n e  m u s t  n o t  d o  X .   
67 B r e n n a n  e t  a l .  ( 2 0 1 3 :  4 1 ) .  
68 i b i d .  
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s a y :  i f  i n  R o m e ,  d o  a s  t h e  R o m a n s  d o .  W h a t  i s  t o  b e  d o n e  ( t h e  “ o u g h t ” )  d e r i v e s  

f r o m  t h e  f a c t  t h a t  t h i s  i s  t h e  w a y  t h i n g s  a r e  d o n e .  T h e s e  i m p e r a t i v e s  g o v e r n  

h o w  w e  c o n d u c t  o u r s e l v e s  t o w a r d s  o t h e r s ,  f o r  e x a m p l e  t o w a r d s  f r i e n d s ,  p a r t -

n e r s  a n d  f a m i l y  m e m b e r s ,  t o w a r d s  c o m p e t i t o r s  i n  t h e  m a r k e t ,  w h e t h e r  p u b l i c  

o f f i c i a l s  a c c e p t  b r i b e s ,  h o w  p o l i t i c a l  p r o t e s t  i s  b e i n g  e x p r e s s e d ,  e t c .    

O n e  m i g h t  w o n d e r  w h y  p e o p l e  a c c e p t  n o r m a t i v e  a t t i t u d e s  o n  t h e  b a s i s  

o f  h o w  t h i n g s  a r e  d o n e  i n  a  g i v e n  p o p u l a t i o n .  B r e n n a n  e t  a l .  p o i n t  o u t  v a r i o u s  

poss ibi l i t ies:  F i rs t ,  one might  ident i fy  wi th  the  pract ices ,  for  example  wi th  the  

p r a c t i c e  t h a t  m e n  d o  n o t  c r y .  T h i s  m e a n s  t h a t  t h e  p r a c t i c e  r e p r e s e n t s  “ a s p e c t s  

o f  a  v a l u a b l e  i d e n t i t y ;  [ i t ]  m a y  b e  p a r t  o f  w h a t  i t  m e a n s  t o  b e  a  m e m b e r  o f  t h e  

g r o u p  o f  w h i c h  o n e  s e e s  o n e s e l f  a s  a  p a r t . ” 69 A n d  i n  t u r n ,  t h i s  i s  w h y  p e o p l e  

a c c e p t  t h e  n o r m a t i v e  a t t i t u d e  t h a t  m e n  m u s t  n o t  c r y .  

 S e c o n d ,  i t  m i g h t  b e  t h a t  i n d i v i d u a l s  a s c r i b e  s o m e  s e n s e  o f  s o c i a l  o b l i -

g a t i o n  t o  t h e  p r a c t i c e s .  T h e  p r a c t i c e s  a p p e a r  “ t o  r e p r e s e n t  s o m e t h i n g  l i k e  a u -

t h o r i t a t i v e  e x p r e s s i o n s  o f  t h e  s o c i a l  g r o u p s  t o  w h i c h  w e  b e l o n g  a n d  o w e  s o m e  

m e a s u r e  o f  a l l e g i a n c e . ” 70 T h e  G e r m a n  i d e a  o f  a  L e i t k u l t u r  t h a t  f e a t u r e s  p r o m i -

n e n t l y  i n  p o l i t i c a l  d e b a t e s  o n  i m m i g r a t i o n  i s  a  c a s e  i n  p o i n t .  I t  s h o w s  h o w  a  

s i g n i f i c a n t  p r o p o r t i o n  o f  t h e  p o p u l a t i o n  s e e s  i n  c e r t a i n  c u l t u r a l  p r a c t i c e s ,  f o r  
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example  in  heterosexual  marr iages,  an  author i tat ive  express ion of  a  “core  Ger -

m a n  c u l t u r e ” .  A s  a  c o n s e q u e n c e ,  p e o p l e  a c c e p t  c e r t a i n  n o r m a t i v e  a t t i t u d e s ,  

f o r  i n s t a n c e  t h a t  p e o p l e  o f  t h e  s a m e  s e x  m u s t  n o t  m a r r y  e a c h  o t h e r .   

 A n d  t h i r d ,  i t  m a y  b e  t h a t  p e o p l e  s e e  t h e  p r a c t i c e s  a s  s i g n i f i c a n t  t h r o u g h  

s i m p l e  h a b i t u a t i o n .  A s  B r e n n a n  e t  a l  p u t  i t :  “ T h r o u g h  f o r c e  o f  h a b i t ,  c e r t a i n  

w a y s  o f  d o i n g  t h i n g s  m a y  c o m e  t o  s t r i k e  u s  a s  p a r t i c u l a r l y  d e s i r a b l e  a n d  i m -

portant .” 71 I f  young women for  example  wear  a  headscar f  when they  grow up,  i t  

m a y  b e  t h a t  t h e  m e r e  h a b i t  o f  w e a r i n g  a  h e a d s c a r f  f o r m s ,  a t  l e a s t  i n  p a r t ,  t h e  

n o r m a t i v e  a t t i t u d e  t h a t  w o m e n  m u s t  w e a r  a  h e a d s c a r f .    

 I t  s h o u l d  b e  n o t e d  t h a t  t h i s  c o n c e p t u a l i z a t i o n  o f  t h e  i n f o r m a l  s t r u c t u r e  

does  over lap  wi th  Cohen’s  understanding of  i t .  F i rs t ,  I  def ine  the  s t ructure  as  a  

s e t  o f  n o r m s  b e i n g  n o r m a t i v e  p r i n c i p l e s  ( s e e  § 4 0 ) ,  w h i c h  c o r r e s p o n d s  t o  C o -

hen’s  idea  that  the  informal  s t ructure  is  a  set  o f  ru les .  Second,  I  sa id  above that  

s o c i a l  n o r m s  a r e  c o n s t i t u t e d  b y  n o r m a t i v e  a t t i t u d e s  t h a t  i n v o l v e  r e g a r d i n g  

t h o s e  w h o  f a i l  t o  a c t  i n  a c c o r d a n c e  w i t h  t h e  p r i n c i p l e  i n  a  n e g a t i v e  l i g h t  a n d  

taking act ive  s teps  to  encourage compl iance  and sanct ion non-compl iance.  This  

m a t c h e s  C o h e n ’ s  d e f i n i t i o n  t h a t  t h e  s t r u c t u r e  m a n i f e s t s  i t s e l f  i n  p r e d i c t a b l e  

s a n c t i o n s  s u c h  a s  c r i t i c i s m ,  d i s a p p r o v a l ,  a n g e r  a n d  t h e  r e f u s a l  o f  f u t u r e  c o o p -

e r a t i o n .  
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A s  I  s t a t e  a b o v e ,  t h e  i n f o r m a l  s t r u c t u r e  c o n s i s t s  o f  s o c i a l  n o r m s ,  a n d  I  

should  add that  i t  consis ts  o f  soc ia l  norms only .  This  i s  to  exc lude cer ta in  other  

soc ia l  phenomena,  such as  descr ipt ive  norms,  i .e .  ru les  that  involve  uni latera l  

e x p e c t a t i o n s .  A c c o r d i n g  t o  B i c c h i e r i ,  a n  e x a m p l e  o f  a  d e s c r i p t i v e  n o r m  i s  t h e  

d r e s s - d o w n  F r i d a y  r u l e  f o r  o f f i c e  w o r k e r s ,  o r  t o  i n v e s t  r e t i r e m e n t  m o n e y  i n t o  

s t o c k s . 72 M o r e o v e r ,  t h e  d e f i n i t i o n  o f  t h e  i n f o r m a l  s t r u c t u r e  a l s o  e x c l u d e s  h a b -

i ts ,  such as  the  rule  to  wake up at  s ix  in  the  morning,  as  wel l  as  t radi t ions,  such 

a s  t h e  t r a d i t i o n  t o  e a t  r o a s t  m e a t  f o r  C h r i s t m a s .   

Last  but  not  least ,  convent ions  are  exc luded f rom the  informal  s t ructure,  

t o o .  I n  t h i s  c o n t e x t ,  c o n v e n t i o n s  s h o u l d  b e  u n d e r s t o o d  a s  a  p a r t i c u l a r  t y p e  o f  

d e s c r i p t i v e  n o r m s .  A s  B i c c h i e r i  e x p l a i n s :  “ D e s c r i p t i v e  n o r m s ,  s u c h  a s  f a s h i o n s  

and fads,  can  wane rather  quick ly ,  but  some of  them may crysta l l i ze  into  s table  

c o n v e n t i o n s ,  s u c h  a s  s i g n a l l i n g  s y s t e m s  o r  d r e s s i n g  c o d e s .  S u c h  c o n v e n t i o n s  

a r e  u s e f u l  b e c a u s e  t h e y  c o o r d i n a t e  o u r  e x p e c t a t i o n s  a n d  o f t e n  a c t  a s  s i g n a l s  

t h a t  f a c i l i t a t e  i n t e r a c t i o n  a n d  c o m m u n i c a t i o n . ” 73 F o r  e x a m p l e ,  t r a d e r s  o n  t h e  

s t o c k  e x c h a n g e  s i g n a l  w i t h  t h e i r  f i n g e r s  h o w  m a n y  s t o c k s  t h e y  w a n t  t o  b u y .   

T h e  r e a s o n  f o r  t h e  e x c l u s i o n  c a n  b e  p u t  t h u s :  F o l l o w i n g  C o h e n ,  t h e  i n -  

formal  s t ructure  mani fests  i t se l f  in  d isapproval  and react ive  at t i tudes.  But  de-

s c r i p t i v e  n o r m s  s u c h  a s  f a s h i o n s  a n d  f a d s ,  h a b i t s ,  t r a d i t i o n s  a n d  c o n v e n t i o n s  

do  not  mani fest  themselves  in  such react ions.  According to  Bicchier i ,  we do not  
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feel  “any  group pressure  to  conform,  nor  do  we bel ieve  that  others  expect  us  to  

comply  […].  Deviat ion f rom the  norm is  not  punished,  nor  i s  compl iance  overt ly  

a p p r o v e d . ” 74 T h i n k  f o r  e x a m p l e  o f  t h e  t r a d e r  o n  t h e  s t o c k  e x c h a n g e .  B i c c h i e r i  

w r i t e s  t h a t  “ t h e  f a i l u r e  t o  [ s i g n a l  w i t h  h i s  f i n g e r s ]  i s  n o t  s o c i a l l y  c o n d e m n e d  

[…].  Not  fo l lowing the  convent ion s imply  means  the  t rader  wi l l  not  be  able  to  

c o m m u n i c a t e  w h a t  s h e  w a n t s  [ … ] . ” 75 

 

§ 4 3  T h e  l e g a l  s t r u c t u r e  a n d  t h e  s o c i a l  e t h o s  

S o  m u c h  f o r  t h e  i n f o r m a l  s t r u c t u r e .  W h a t  C o h e n  c a l l s  t h e  c o e r c i v e  s t r u c t u r e  I  

w a n t  t o  d e f i n e  a s  t h e  s e t  o f  l e g a l  f o r m a l  n o r m s  i n  s o c i e t y .  B y  l e g a l  n o r m s  I  

m e a n ,  f o l l o w i n g  C o h e n ,  t h o s e  n o r m s  t h a t  a r e  l e g i b l e  i n  t h e  p r o v i s i o n s  o f  t h e  

const i tut ion,  in  such speci f i c  legis lat ion as  may be  required to  implement  those  

provis ions,  and in  fur ther  legis lat ion and pol icy  which  are  of  centra l  importance  

b u t  w h i c h  r e s i s t  f o r m u l a t i o n  i n  t h e  c o n s t i t u t i o n  i t s e l f .  W h a t  m a k e s  t h i s  s t r u c -

t u r e  d i s t i n c t  i n  r e l a t i o n  t o  t h e  i n f o r m a l  s t r u c t u r e  i s  n o t  t h a t  i t  i s  c o e r c i v e ,  a s  

Cohen suggests . 76 Rather ,  i t  i s  the  fac t  that  legal  norms are  formal  norms in  the  

s e n s e  s p e c i f i e d  a b o v e ,  i . e .  a s  a  u n i o n  o f  p r i m a r y  r u l e  o f  o b l i g a t i o n  w i t h  s e c -

o n d a r y  r u l e s .  

                                                             
74 i b i d :  3 1 .  
75 i b i d :  4 4 .  T o  b e  m o r e  c o n c i s e ,  i t  c a n  b e  s a i d  s u c h  r u l e s  a r e  s t r i c t l y  s p e a k i n g  n o t  
n o r m s  b e c a u s e  t h e y  d o  n o t  h a v e  t h e  n o r m a t i v e  e l e m e n t  s t a t i n g  t h a t  o n e  m u s t  o r  m u s t  
n o t  d o  X .   
76 I  d o  n o t  d e n y  h e r e  t h a t  t h e  l e g a l  s t r u c t u r e  i s  a l s o  c o e r c i v e  b u t  o n l y  t h a t  i t  i s  t h e  r e l e -
v a n t  d i f f e r e n c e .   



 180 

 One might  ask  at  th is  point  why I  def ine  the  s t ructure  as  the  set  o f  legal  

formal  norms and not  of  a l l  formal  norms.  The  reason for  th is  i s  that  the  a im of  

th is  chapter  i s  to  c lar i fy  a  d is t inct ion Cohen suggests  and to  ascer ta in  a  d i f fer -

ence  between the  legal  and the  informal  s t ructure.  More  work  needs  to  be  done 

o n  t h e  q u e s t i o n  h o w  t o  d i s t i n g u i s h  t h e  f o r m a l  n o r m s  t h a t  m a k e  u p  t h e  l e g a l  

s t ructure  f rom those  of  c lubs  and assoc iat ions.  But  th is  quest ion is  not  re levant  

in  th is  context .  

F inal ly ,  the  soc ia l  e thos  I  def ine  as  the  set  o f  those  moral  norms that  are  

g r o u n d e d  i n  s h a r e d  c o n s i d e r a t i o n s .  I t  s h o u l d  b e  n o t e d  t h a t  i t  i s  n o t  t h e  s e t  o f  

a l l  m o r a l  n o r m s  b u t  o f  t h o s e  t h a t  a r e  g r o u n d e d  i n  s i m i l a r  c o n s i d e r a t i o n s .  A n  

e g a l i t a r i a n  e t h o s  w o u l d  p r e v a i l  f o r  e x a m p l e  i f  a n d  o n l y  i f  t h e  a t t i t u d e s  w o u l d  

be  grounded in  cer ta in  egal i tar ian  bel ie fs .  I f  indiv iduals  in  a  g iven populat ion 

think  that  they  must  renounce super ior  remunerat ion,  but  a l l  for  d i f ferent  rea-

s o n s  ( p e r h a p s  e v e n  i n e g a l i t a r i a n  o n e s )  i t  s t r i k e s  m e  a s  c o u n t e r i n t u i t i v e  t o  

s p e a k  o f  a  p a r t i c u l a r  s o c i a l  e t h o s .   

 This  def ini t ion  s i ts  v e r y  w e l l  w i t h  C o h e n ’ s  c o n c e p t i o n  o f  t h e  s o c i a l  e t h o s   

a s  s e n t i m e n t s  a n d  a t t i t u d e s  t h a t  ( a )  i n f o r m  e v e r y d a y  l i f e  a n d  ( b )  g e n e r a t e  i n -

formal  pressures .  On the  one hand,  the  soc ia l  e thos  is  here  def ined as  the  union 

of  considerat ions  (such as  sent iments  and bel ie fs )  that  ground at t i tudes  which  

in  turn  inform everyday  l i fe  not  least  in  the  sense  that  the  at t i tudes  govern  how 

o n e  r e a c t s  t o  o t h e r s .  T h e  p i c t u r e  p a i n t e d  h e r e  i s ,  I  h o p e ,  m o r e  p r e c i s e  t h a n  

Cohen’s  in  that  i t  indicates  how bel ie fs  and sent iments  and at t i tudes  re late  to  
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e a c h  o t h e r .  A n d  o n  t h e  o t h e r  h a n d ,  t h e  e t h o s  i s  a l s o  p r e s e n t e d  a s  a  s t r u c t u r e  

that  g e n e r a t e s  p r e s s u r e s  o n  o t h e r s .  A f t e r  a l l ,  i t  i s  c o n s t i t u t e d  b y  normat ive  at -

t i t u d e s  t h a t  t r i g g e r  s e r i o u s  c o n s e q u e n c e s  i n  c a s e  o f  n o n - c o m p l i a n c e  w i t h  t h e  

r e q u i r e m e n t . 77  

 M o r e o v e r ,  t h i s  u n d e r s t a n d i n g  i s  c o n s i s t e n t  w i t h  t h e  d e f i n i t i o n s  o f  t h e  

s o c i a l  e t h o s  w e  f i n d  i n  t h e  l i t e r a t u r e .  W o l f f  for  instance  ident i f ies  three  levels  

o f  a  soc ia l  e thos:  va lues,  pr inc iples ,  and pract ice ,  and emphasizes  that  i t  i s  “a  

set  o f  under ly ing values,  which  may be  expl ic i t  or  impl ic i t ,  interpreted as  a  set  

o f  m a x i m s ,  s l o g a n s ,  o r  p r i n c i p l e s . ” 78 I t  s e e m s  t h a t  w e  c a n  t a k e  p r i n c i p l e s  h e r e  

a s  e q u i v a l e n t  t o  t h e  n o r m a t i v e  a t t i t u d e s  s u c h  a s :  w o m e n  m u s t  n o t  w o r k .  A n d  

w h a t  W o l f f  c a l l s  v a l u e s  c a n  b e  s e e n  a s  e q u i v a l e n t  t o  s h a r e d  m o r a l  c o n s i d e r a -

t ions  that  ground these  at t i tudes. 79 This  las t  point  i s  ar t i culated very  c lear ly  by  

Joshua Cohen who says:  “To  use  some famil iar  jargon,  a  soc ia l  e thos  is  a  matter  

o f  e thics  a t  least  as  much as  i t  i s  a  matter  o f  moral i ty  –  as  much an encompassing 

v i e w  a b o u t  h o w  t o  l i v e  a s  a b o u t  w h a t  w e  o w e  t o  o n e  a n o t h e r . ” 80 

                                                             
77 T h i s  i s  d i f f e r e n t  e x p l a n a t i o n  o f  t h e  i n f o r m a l  p r e s s u r e s  t h a n  C o h e n  p r e s e n t s  i t .  N o t  r e -
c u r r e n t  b e h a v i o u r  c a u s e s  i t ,  b u t  p r e v a l e n t  n o r m a t i v e  a t t i t u d e s .    
78 W o l f f  ( 1 9 9 8 :  1 0 5 ) .  
79 S i m i l a r l y ,  T i t e l b a u m  ( 2 0 0 8 :  3 0 3 )  w r i t e s  t h a t  “ a l t h o u g h  t h e  i n d i v i d u a l  e t h o s  a n d  t h e  
s e n s e  o f  j u s t i c e  h a v e  d i f f e r e n t  c o n t e n t ,  t h e  f o r m a l  f e a t u r e s  o f  t h e  f o r m e r  s h o u l d  b e  m o d -
e l l e d  o n  t h e  f o r m a l  f e a t u r e s  o f  t h e  l a t t e r  a s  R a w l s  p r e s e n t s  t h e m . ”  A s  s u c h  t h e  s o c i a l  
e t h o s  i s  a  “ m o t i v e ”  t h a t  “ m o t i v a t e s  [ p e o p l e ]  t o  a c t  o n  c e r t a i n  p r i n c i p l e s ” ,  t h e  i d e a  b e i n g  
t h a t  p r i n c i p l e s  a r e  g r o u n d e d  i n  c e r t a i n  m o r a l  m o t i v e s .   
80 C o h e n  ( 2 0 0 1 :  3 6 5 ) .  
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 T h i s  c o n c e p t u a l i z a t i o n  o f  t h e  s o c i a l  e t h o s  h e l p s  s e e  h o w  i t  i s  d i f f e r e n t  

f rom the  informal  s t ructure.  Both  consis t  o f  norms that  are  const i tuted by  nor -

m a t i v e  a t t i t u d e s  a n d  b o t h  p u t  t h e  s a m e  p r e s s u r e s  o n  o t h e r  p e o p l e  w i t h i n  t h e  

p o p u l a t i o n  t o  d o  a n d  t h i n k  c e r t a i n  t h i n g s .  B u t  i n  t h e  c a s e  o f  t h e  s o c i a l  e t h o s ,  

t h e s e  a t t i t u d e s  a r e  g r o u n d e d  i n  b e l i e f s ,  s e n t i m e n t s  o r  i n t u i t i o n s  w h i l e  i n  t h e  

c a s e  o f  t h e  i n f o r m a l  s t r u c t u r e  t h e  a t t i t u d e s  a r e  g r o u n d e d  i n  p r e s u m e d  s o c i a l  

p r a c t i c e s .  S o  t h e  n o r m  t o  w e a r  b l a c k  t o  a  f u n e r a l  w o u l d  b e  p a r t  o f  t h e  i n f o r m a l  

s t r u c t u r e  ( i f  i t  i s  g r o u n d e d  i n  s o c i a l  p r a c t i c e s )  w h i l e  t h e  n o r m  t h a t  o n e  m u s t  

r e n o u n c e  s u p e r i o r  r e m u n e r a t i o n  c a n  b e  s e e n  a s  a  p a r t  o f  t h e  s o c i a l  e t h o s  ( i f  i t  

i s  w i d e l y  g r o u n d e d  i n  t h e  s a m e  c o n s i d e r a t i o n s ) .  

 

C o n c l u s i o n  

I  p u r s u e d  t w o  m a i n  g o a l s  i n  t h i s  c h a p t e r :  

( 1 )  D e m o n s t r a t i n g  t h a t  C o h e n ’ s  c o n c e p t u a l i z a t i o n  o f  t h e  i n f o r m a l  s t r u c t u r e  

i n  r e l a t i o n  t o  t h e  l e g a l  s t r u c t u r e  a n d  t h e  s o c i a l  e t h o s  i s  p r o b l e m a t i c  a n d  

t h a t  B a r r y ’ s  a n d  W i l l i a m s ’  t h e o r i e s  d o  n o t  h e l p  o v e r c o m e  t h e  p r o b l e m s  

( 2 )  T o  o f f e r  a n  a l t e r n a t i v e  d e f i n i t i o n :  T h e  i n f o r m a l  s t r u c t u r e  i s  t h e  s e t  o f  

s o c i a l  n o r m s  w i t h i n  a  p o p u l a t i o n ,  t h a t  i s  ( r o u g h l y  s p e a k i n g ) ,  t h e  s e t  o f  

accepted rules  grounded in  soc ia l  pract ices .  The  coerc ive  s t ructure  is  the  

set  o f  legal  formal  norms,  and the  soc ia l  e thos  is  the  set  cer ta in  of  moral  

n o r m s ,  i . e .  t h e  s e t  o f  a c c e p t e d  r u l e s  t h a t  a r e  g r o u n d e d  i n  s i m i l a r  c o n -

s i d e r a t i o n s .  
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C h a p t e r  5  

T h e  e m p i r i c a l  i n f o r m a l  s t r u c t u r e  

 

I n t r o d u c t i o n  

I n  t h e  p r e c e d i n g  c h a p t e r  I  d e f i n e d  t h e  i n f o r m a l  s t r u c t u r e  a s  t h e  s e t  o f  s o c i a l  

n o r m s  w i t h i n  a  g i v e n  p o p u l a t i o n .  T h i s  d e f i n i t i o n  i s  s t i l l  a b s t r a c t  i n  t h e  s e n s e  

t h a t  i t  i s  r e m o v e d  f r o m  t h e  e m p i r i c a l  w o r l d .  I n  t h i s  c h a p t e r  I  s e t  o u t  t o  p r o v i d e  

a  m u c h  m o r e  c o n c r e t e  a c c o u n t  o f  t h e  i n f o r m a l  s t r u c t u r e .   

 To  see  what  the  object ive  of  th is  chapter  i s  i t  may  be  helpful  to  return  to  

R a w l s ’  t h e o r y  o f  j u s t i c e .  T h e  s u b j e c t  o f  j u s t i c e  i s  s p e c i f i e d  a s  t h e  b a s i c  s t r u c -

t u r e .  R a w l s  g i v e s  a  d e f i n i t i o n  o f  t h e  b a s i c  s t r u c t u r e  i n  c o n c e p t u a l  t e r m s ,  b u t  

a b o v e  t h i s  h e  a l s o  m a k e s  s o m e  b r i e f  r e m a r k s  o n  w h a t  i t  c o r r e s p o n d s  t o  i n  t h e  

e m p i r i c a l  w o r l d :  t h e  “ p o l i t i c a l  c o n s t i t u t i o n ,  t h e  l e g a l l y  r e c o g n i z e d  f o r m s  o f  

p r o p e r t y ,  t h e  o r g a n i s a t i o n  o f  t h e  e c o n o m y ,  a n d  t h e  n a t u r e  o f  t h e  f a m i l y . ” 1 I n  

t h i s  c h a p t e r ,  I  w i s h  t o  e x p l o r e ,  p a r a l l e l  t o  R a w l s  r e g a r d i n g  t h e  b a s i c  s t r u c t u r e ,  

w h a t  t h e  i n f o r m a l  s t r u c t u r e  c o r r e s p o n d s  t o  i n  t h e  e m p i r i c a l  w o r l d .   

 T h i s  i s  i m p o r t a n t  f o r  t h e  f o l l o w i n g  r e a s o n :  T h e  l a c k  o f  a n  e m p i r i c a l  a c -

c o u n t  i s  a  t o t a l  d e a d l o c k  f o r  t h e  t h e o r y  o f  d y s t o p i a n  l i b e r a l i s m  I  w a n t  t o  d e -

v e l o p .  T o  b e  m o r e  p r e c i s e :  I t  i s  n o t  p o s s i b l e  t o  a p p l y  t h e  C r u e l t y  P r i n c i p l e  t o  

                                                             
1 R a w l s  ( 2 0 0 1 :  1 0 ) .   
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t h e  i n f o r m a l  s t r u c t u r e  u n l e s s  s u c h  a n  a c c o u n t  i s  a v a i l a b l e ,  a n d  h e n c e  n e i t h e r  

to  explore  what  concrete  demands  this  p laces  on indiv iduals .  Whether  we think  

o f  g l o b a l  j u s t i c e  o r  d o m e s t i c  j u s t i c e ,  i t  i s  o f t e n  u n d e r s t o o d ,  a t  l e a s t  i n  p a r t ,  

w h a t  t h e  s u b j e c t  o f  p o l i t i c a l  p r i n c i p l e s  i s  w i t h i n  t h e  e m p i r i c a l  w o r l d :  t h e  c o n -

s t i t u t i o n ,  s t a t e s ,  i n t e r - g o v e r n m e n t a l  o r g a n i s a t i o n s ,  e t c .  A s  a  r e s u l t ,  w e  k n o w  

w h a t  w e  a r e  t a l k i n g  a b o u t ,  w h a t  i s  t o  b e  s h a p e d  f o l l o w i n g  t h e  p r i n c i p l e s .  I n  

c o n t r a s t ,  i t  i s  a  m y s t e r y  w h a t  t h e  e m p i r i c a l  i n f o r m a l  s t r u c t u r e  i s  a n d  t h u s  w h a t  

w o u l d  h a v e  t o  b e  s h a p e d  i n  a c c o r d a n c e  w i t h  t h e  C r u e l t y  P r i n c i p l e .    

 W h a t  I  s u g g e s t  i n  t h i s  c h a p t e r  i s  t h a t  t h e  b e s t  a c c o u n t  o f  a n  e m p i r i c a l  

i n f o r m a l  s t r u c t u r e  c a n  b e  f o u n d  i n  P a r t  I I I  o f  H o n n e t h ’ s  b o o k  F r e e d o m ’ s  r i g h t .  

Here  he  goes  at  great  length  to  present  a  v iew of  modern (Western)  soc iety  as  

c o n s i s t i n g  o f  s e v e n  s p h e r e s  ( o r :  “ s y s t e m s ” )  a n d  w h a t  I  d e f e n d ,  a s  t h e  c e n t r a l  

c l a i m  i n  t h i s  c h a p t e r ,  i s  t h a t  a  l a r g e  p a r t  o f  t h e  i n f o r m a l  s t r u c t u r e  b e c o m e s  

a p p a r e n t  ( o r :  s h o w s  i t s e l f )  i n  t h e s e  s p h e r e s .   

 To  th is  end,  I  proceed as  fo l lows:  f i rs t  o f  a l l ,  I  need to  expla in  what  soc ia l  

s y s t e m s  a r e  o n  t h e  c o n c e p t u a l  l e v e l  ( § 4 4 )  a n d  d e m o n s t r a t e  t h a t  t h e s e  s y s t e m s  

i n c l u d e  s e t s  o f  s o c i a l  n o r m s  a n d  t h u s  r e p r e s e n t  t h e  i n f o r m a l  s t r u c t u r e  ( § 4 5 ) .  

Next ,  I  s e t  o u t  t o  r e c o n s t r u c t  H o n n e t h ’ s  s e v e n  s p h e r e s  ( § 4 6 ) ,  w h i c h  w i l l  a d d  

u p  t o  t h e  b u l k  o f  t h i s  c h a p t e r .  T h e s e  t h r e e  s e c t i o n s  w i l l  a l l o w  m e  t o  p i n p o i n t  

t h e  e m p i r i c a l  i n f o r m a l  s t r u c t u r e  i n  § 4 7 .  F i n a l l y ,  I  w i l l  d i s c u s s  t w o  c h a l l e n g e s  

( § 4 8  -  § 5 0 ) .   
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§ 4 4  S o c i a l  s y s t e m s :  A  d e f i n i t i o n  

I  s t a r t  w i t h  t h e  q u e s t i o n :  W h a t  a r e  s o c i a l  s y s t e m s ?  A  r o u g h  d e f i n i t i o n  c a n  b e  

f o u n d  r i g h t  a t  t h e  b e g i n n i n g  o f  F r e e d o m ’ s  r i g h t  w h e n  H o n n e t h  p r e s e n t s  h i s  

v i e w  o f  t h e  s o c i a l  wor ld.  He wr i tes:  “ the  f i rs t  premise  [ i s ]  that  s o c i a l  r e p r o d u c -

t i o n  h i n g e s  o n  a  c e r t a i n  s e t  o f  s h a r e d  f u n d a m e n t a l  i d e a l s  a n d  v a l u e s .  T h e s e  

e t h i c a l  n o r m s  [ … ]  d e t e r m i n e  ‘ f r o m  b e l o w ’ ,  i n  t h e  f o r m  o f  m o r e  o r  l e s s  i n s t i t u -

t i o n a l i z e d  o b j e c t i v e s ,  t h e  g u i d e l i n e s  t h a t  e a c h  i n d i v i d u a l ’ s  l i f e  p a t h  s h o u l d  

f o l l o w . ” 2 A s  H o n n e t h  n o t e s ,  t h i s  v i e w  o f  t h e  s o c i a l  w o r l d  g o e s  b a c k  t o  T a l c o t t  

P a r s o n s :  

T h e  b e s t  e x a m p l e  o f  s u c h  a  c o n c e p t i o n  o f  s o c i e t y  r e m a i n s  t h e  a c t i o n - t h e o r e t i c a l  
m o d e l  d e v e l o p e d  b y  T a l c o t t  P a r s o n s ,  a  m o d e l  t h a t  c l e a r l y  s t a n d s  i n  t h e  t r a d i t i o n  
o f  H e g e l ,  K a n t ,  M a r x  a n d  M a x  W e b e r .  A c c o r d i n g  t o  P a r s o n s ,  t h e  e t h i c a l  v a l u e s  
t h a t  c o n s t i t u t e  t h e  u l t i m a t e  r e a l i t y  o f  a  g i v e n  s o c i e t y  f l o w  i n t o  i t s  i n d i v i d u a l  
s u b - s p h e r e s  v i a  t h e  c u l t u r a l  s y s t e m ,  d e t e r m i n i n g  t h e  a c t i o n s  o f  i t s  m e m b e r s  b y  
i m p o s i n g  r o l e  e x p e c t a t i o n s ,  i m p l i c i t  o b l i g a t i o n s  a n d  s o c i a l l y  i n c u l c a t e d  i d e a l s  
–  i n  s h o r t ,  t h r o u g h  a n  e n t i r e  a r r a n g e m e n t  o f  s o c i a l  p r a c t i c e s . 3 
 
This  v iew has  two e lements:  The  f i rs t  i s  that  cer ta in  general  e thica l  va lues  give  

r i s e  t o  v a r i o u s  s u b - s p h e r e s  t h a t  m a k e  u p  t h e  s o c i a l  w o r l d ,  w h i c h  P a r s o n s  c a l l s  

soc ia l  systems.  The  second is  that  the  sub-spheres  in  turn  govern  the  act ions  of  

indiv iduals .  These  two points  per ta in  to  two very  di f ferent  aspects  o f  the  soc ia l  

w o r l d .  T h e  f i r s t  e l e m e n t  e x p l a i n s  t h e  g e n e s i s  o f  s u b - s p h e r e s  a n d  t h e  l a t t e r  

                                                             
2 H o n n e t h  ( 2 0 1 4 :  3 ) .  
3 i b i d .  
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how the  sub-spheres  in  turn  shape human act ion.  I t  i s  th is  second element  that  

i s  interest ing for  the  purposes  of  th is  chapter .  In  Honneth’s  v iew,  these  spheres  

consis t  o f  ro le  expectat ions,  impl ic i t  obl igat ions  and soc ia l ly  inculcated ideals  

t h a t  d e t e r m i n e  t h e  a c t i o n s  o f  i n d i v i d u a l s .  

 Though this  g ives  us  a  rough def ini t ion  of  soc ia l  systems,  i t  i s  not  prec ise  

e n o u g h  f o r  t h e  p u r p o s e s  o f  t h i s  c h a p t e r .  A f t e r  a l l ,  i t  d o e s  n o t  s h o w  w h a t  t h e  

i m p o r t a n c e  o f  s o c i a l  n o r m s  i s  w i t h i n  t h o s e  s y s t e m s .  T o  u n d e r s t a n d  H o n n e t h ’ s  

account  bet ter ,  I  thus  need to  look  at  Parson’s  concept ion.  Two concepts  are  of  

c e n t r a l  i m p o r t a n c e :  ( a )  t h e  s t a t u s - r o l e  a n d  ( b )  i n t e r e s t .   

I  s t a r t  w i t h  t h e  c o n c e p t  o f  s t a t u s - r o l e ,  w h i c h  i s  “ f o r  m a n y  p u r p o s e s  t h e  

most  s igni f i cant  uni t  o f  the  soc ia l  system.” 4 I t  has  two aspects ,  the  s tatus  aspect  

and the  ro le  aspect .  T h e  s t a t u s  a s p e c t  r e f e r s  t o  a  b u n d l e  o f  i m p e r a t i v e s  a  p a r -

t i c u l a r  s t a t u s - r o l e  c o m m u n i c a t e s  t o  f e l l o w  i n d i v i d u a l s  a n d  t h u s  s h a p e s  t h e i r  

a c t i o n s .  I n  P a r s o n s ’  t e r m s ,  i t  i s  “ a n  o b j e c t  o f  o r i e n t a t i o n  f o r  o t h e r  a c t o r s . ” 5 T o  

g i v e  a n  e x a m p l e :  S u p p o s e  A  i s  a  p r o f e s s o r  a n d  B  i s  h e r  s t u d e n t .  T h e  s t a t u s  o f  

t h e  p r o f e s s o r  r e g u l a t e s  h o w  t h e  s t u d e n t  a p p r o a c h e s  h e r ,  h o w  B  p h r a s e s  h i s  

emai ls ,  what  he  reveals  in  conversat ions,  how he dresses  when meet ing her  for  

s u p e r v i s i o n  p u r p o s e s ,  e t c .   

 O n  t h e  o t h e r  h a n d ,  t h e  r o l e  a s p e c t  i s  t h e  “ p r o c e s s u a l  a s p e c t “ ,  i . e .  “ w h a t   

                                                             
4 P a r s o n s  ( 1 9 9 1 :  1 5 ) .   
5 i b i d .  
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t h e  a c t o r  d o e s  i n  h i s  r e l a t i o n s  w i t h  o t h e r s . “ 6 I t  i s  a  b u n d l e  o f  d i r e c t i o n s  t h a t  

s p e a k  t o  t h e  a c t o r  h e r s e l f ,  n o t  t o  o t h e r s .  A s  P a r s o n s  p u t s  i t :  “ t h e  r o l e  m a y  [ … ]  

be  def ined as  the  s t ructured,  i .e .  normat ively  regulated,  par t i c ipat ion of  a  per -

s o n  i n  a  c o n c r e t e  p r o c e s s  o f  s o c i a l  i n t e r a c t i o n  [ … ] . ” 7 F o r  i n s t a n c e ,  t h e  r o l e  o f  

t h e  p r o f e s s o r  m a y  e x e r t  p r e s s u r e s  o n  t h e  i n d i v i d u a l  t o  d e l i v e r  l e c t u r e s  i n  a  

general ly  inte l l ig ible  way,  to  contr ibute  construct ively  to  facul ty  meet ings,  e tc .  

Y e t ,  a s  P a r s o n s  a d d s ,  i t  i s  “ a n  i m p o r t a n t  f e a t u r e  o f  a  l a r g e  p r o p o r t i o n  o f  s o c i a l  

ro les  that  the  act ions  which  make them up are  not  minutely  prescr ibed and that  

a  c e r t a i n  r a n g e  o f  v a r i a b i l i t y  i s  r e g a r d e d  a s  l e g i t i m a t e . ” 8 

 B o t h  s t a t u s  a n d  r o l e  c o m m u n i c a t e  d i r e c t i v e s ,  i n  t h e  f o r m e r  c a s e  t o  o t h -

ers ,  in  the  la t ter  case  to  the  actor  hersel f ,  which  Parsons  ca l ls  “binding in” . 9 He 

dis t inguishes  between tw o  m e c h a n i s m s  t h a t  b i n d  i n d i v i d u a l s .  F i r s t ,  “by  v i r tue  

o f  i n t e r n a l i z a t i o n  o f  t h e  s t a n d a r d ,  c o n f o r m i t y  w i t h  [ t h e  s t a n d a r d ]  t e n d s  t o  b e  

of  personal  […]  s igni f i cance.“  Second,  i t  i s  the  presence  of  sanct ions  or  rewards  

t h a t  b i n d s  t h e  p e r s o n :  “ c o n f o r m i t y  [ i s ]  a  c o n d i t i o n  o f  e l i c i t i n g  t h e  f a v o r a b l e  

a n d  o f  a v o i d i n g  u n f a v o r a b l e  r e a c t i o n s  o f  o t h e r s . “ 10 S u p p o s e  a n  i n d i v i d u a l  a c t s  

in  accordance  wi th  the  rules  that  come with  the  ro le  of  the  professor .  When the  

f i r s t  m e c h a n i s m  a p p l i e s ,  s h e  d o e s  s o  b e c a u s e  t h e  p a t t e r n  i t s e l f  i s  m e a n i n g f u l  

                                                             
6 i b i d :  1 6 .  
7 P a r s o n s  ( 1 9 6 1 :  4 3 0 ) .   
8 P a r s o n s  ( 1 9 6 2 :  2 4 ) .   
9 P a r s o n s  ( 1 9 9 1 :  2 4 ) .  
10 i b i d .  
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to  her ,  and i t  would  remain  meaningful  independent  of  the  react ions  of  others .  

I f  t h e  s e c o n d  m e c h a n i s m  a p p l i e s ,  s h e  m i g h t  d o  s o  f o r  i n s t a n c e  t o  a v o i d  t h e  

d i s a p p r o v a l  o f  h e r  c o l l e a g u e s .   

 S o  m u c h  f o r  t h e  n o t i o n  o f  s t a t u s - r o l e .  T h e  n e x t  c o n c e p t  I  n e e d  t o  i n t r o -

d u c e  i s  m o r e  a m b i g u o u s  a n d  r e f e r s  t o  a n  X  t h a t  i s  b e i n g  r e a l i z e d  i n  t h e  v a r i o u s  

s o c i a l  s p h e r e s .  H o n n e t h  s p e a k s  o f  “ i n d i v i d u a l  p u r p o s e s ”  a s  a n  u m b r e l l a  t e r m  

f o r  “ n e e d s ” ,  “ i n t e r e s t s ” ,  “ i n d i v i d u a l  p r o p e r t i e s ” ,  “ a b i l i t i e s ”  a n d  “ a i m s  o f  s e l f -

d e t e r m i n a t i o n ” . 11 H e  h e r e b y  a v o i d s  t h e  t e r m  P a r s o n s  u s e s ,  n a m e l y  “ f u n c t i o n ” ,  

which  has  fa l len  into  disrepute.  For  the  purposes  o f  t h i s  c h a p t e r ,  i t  s e e m s  a p -

propr iate  to  s imply  speak  of  interests  and to  understand the  concept  in  a  broad 

s e n s e :  t o  s a y  t h a t  A  h a s  a n  i n t e r e s t  i n  X  m e a n s  t h a t  X  i s  a n  a s p e c t  o f  A ’ s  w e l l -

b e i n g .  

O n  t h e  b a s i s  o f  t h i s  u n d e r s t a n d i n g  of  s tatus - ro les  and of  interests ,  a  so -

c i a l  s p h e r e  c a n  b e  d e f i n e d  a s  a  s e t  o f  s t a t u s - r o l e s  t h a t  s e r v e  t h e  r e a l i z a t i o n  o f  

cer ta in  interests .  Th e y  d o  s o  b y  w a y  o f  t a c k l i n g  t h e  problem of  cont ingency,  or  

as  Parsons  ca l ls  i t :  double-cont ingency. 12 I t  i s  “an  unavoidable  bas ic  condi t ion 

t h a t  g e n e r a t e s  a  p r o b l e m  a t  t h e  s o c i a l  l e v e l  t h a t  r e q u i r e s  a  s o l u t i o n  i f  s o c i a l  

i n t e r a c t i o n  a n d  s o c i a l  o r d e r  a r e  t o  b e  p o s s i b l e . ” 13 I t  i s  s o m e w h a t  c o n t e s t e d  i n  

                                                             
11 H o n n e t h  ( 2 0 1 4 :  1 3 1 ) .  
12 F i r s t  i n t r o d u c e d  i n  P a r s o n s  ( 1 9 9 1 ) .  
13 V a n d e r s t r a e t e n  ( 2 0 0 2 :  7 9 ) .  
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t h e  l i t e r a t u r e  w h a t  e x a c t l y  t h e  p r o b l e m  i s , 14 b u t  t h e  c e n t r a l  i d e a  i s  t h a t  p e o p l e  

m u s t  i n t e r l o c k  t h e i r  a c t i o n s  i n  t h e  p u r s u i t  o f  s h a r e d  i n t e r e s t s .  

 H e r e  i s  a n  e x a m p l e :  R e s e a r c h  u n i v e r s i t i e s  c a n  b e  s e e n  a s  s o c i a l  s p h e r e s  

in  which  var ious  s tatus - ro les  (professor ,  teaching ass is tant ,  undergraduate  s tu-

dent ,  e tc . )  enable  the  pursui t  o f  knowledge.  The  ro les  thus  have  an integrat ing 

p o w e r :  t h e y  s e c u r e  c o h e s i v e n e s s ,  t o  u s e  a  p h r a s e  b y  H a b e r m a s , 15 a n d  p r o d u c e  

s o c i a l  o r d e r  t h r o u g h  s t r u c t u r i n g  i n t e r a c t i o n .  

As  can be  seen,  the  recourse  to  Parsons  helps  grasp the  concept  of  soc ia l  

s p h e r e s  b e t t e r  t h a n  t h r o u g h  H o n n e t h ’ s  r o u g h  c h a r a c t e r i z a t i o n .  I t  c o n t a i n s  i n -

f o r m a t i o n  t h a t  w i l l  a l l o w  m e  i n  t h e  n e x t  s e c t i o n  t o  p i n p o i n t  s o c i a l  s y s t e m s  a s  

t h e  r e a l m  w h e r e  s o c i a l  n o r m s  r e s i d e .   

B u t  i t  i s  a l s o  i m p o r t a n t  t o  regis ter  that  the  exposi t ion  of  the  term is  not  

a  d i s t o r t i o n  o f  H o n n e t h ’ s  v i e w .  T o  s h o w  t h i s ,  I  w a n t  t o  i n d i c a t e  t h a t  t h e  c e n t r a l  

e l e m e n t  o f  s o c i a l  s p h e r e s ,  i . e .  t h e  s t a t u s - r o l e  a s  a  b u n d l e  o f  i m p e r a t i v e s  w i t h  

t h e  f o r c e  t o  i n t e g r a t e  a c t i o n ,  i s  a l s o  a n  e s s e n t i a l  f e a t u r e  o f  h i s  c o n c e p t i o n  o f  

s o c i a l  s p h e r e s .  O n  t h e  o n e  h a n d ,  H o n n e t h  e x p l a i n s  t h a t  “ t h e  b e h a v i o u r a l  e x -

p e c t a t i o n s  t h a t  s u b j e c t s  h a v e  o f  e a c h  o t h e r  [ … ]  a r e  i n s t i t u t i o n a l i z e d  i n  t h e  

shape of  soc ia l  ro les”  and that  these  expectat ions  have  “ the  character  o f  a  sub-

t l e  d u t y ” . 16 H e  a d d s  t o  t h i s  t h a t  w e  s h o u l d  n o t  

 

                                                             
14 S e e  f o r  e x a m p l e  L u h m a n n  ( 1 9 9 5 )  w h o  s e t s  o u t  t o  r e f o r m u l a t e  P a r s o n s ’  c o n c e p t .   
15 H a b e r m a s  ( 1 9 8 7 :  2 4 2 ) .   
16 H o n n e t h  ( 2 0 1 4 :  1 2 5 ) .  
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a s s u m e  t h a t  t h e  r o l e  o b l i g a t i o n s  f o u n d  i n  a  g i v e n  e t h i c a l  s p h e r e  a l w a y s  h a v e  
a n  o b v i o u s  a n d  t r a n s p a r e n t  c o n t e n t .  T h e  b e h a v i o u r a l  d e m a n d s  n o r m a t i v e l y  b u n -
d l e d  i n  s u c h  s o c i a l  r o l e s ,  a s  w e l l  a s  t h e  a c t i v i t i e s  t h a t  s u b j e c t s  c a n  e x p e c t  f r o m  
e a c h  o t h e r ,  a r e  u s u a l l y  o p e n  t o  i n t e r p r e t a t i o n  a n d  t h u s  l e a v e  r o o m  f o r  s o c i a l  
n e g o t i a t i o n . 17  
 
O n  t h e  o t h e r  h a n d ,  H o n n e t h  a l s o  w r i t e s  t h a t  t h e  s o c i a l  r o l e s  s e r v e  t h e  r e a l i z a -

t i o n  o f  i n d i v i d u a l  p u r p o s e s  t h r o u g h  i n t e g r a t i n g  a c t i o n :  

T h e  b e h a v i o u r a l  e x p e c t a t i o n s  t h a t  s u b j e c t s  h a v e  o f  e a c h  o t h e r  [ … ]  a r e  i n s t i t u -
t i o n a l i z e d  i n  t h e  s h a p e  o f  s o c i a l  r o l e s  t h a t  n o r m a l l y  e n s u r e  t h e  s m o o t h  i n t e r -
l o c k i n g  o f  t h e i r  r e s p e c t i v e  a c t i v i t i e s .  W h e n  s u b j e c t s  f u l f i l  t h e i r  r e s p e c t i v e  r o l e s ,  
t h e y  c o m p l e m e n t  e a c h  o t h e r ’ s  i n c o m p l e t e  a c t i o n s  i n  s u c h  a  w a y  t h a t  t h e y  c a n  
o n l y  a c t  i n  a  c o l l e c t i v e  o r  u n i f i e d  f a s h i o n . 18 
 
 

§ 4 5  S o c i a l  s y s t e m s  a n d  t h e  i n f o r m a l  s t r u c t u r e   

As  I  s ta te  in  the  int roduct ion to  th is  chapter ,  I  want  to  suggest  that  the  informal  

s t ructure  becomes apparent  in  soc ia l  systems.  But  th is  i s  not  a t  a l l  obvious  f rom 

what  I  have  sa id  so  far .  For  I  wrote  in  Chapter  4  that  the  informal  s t ructure  is  a  

s e t  o f  s o c i a l  n o r m s  a n d  i n  t h e  p r e v i o u s  s e c t i o n  t h a t  a  s o c i a l  s p h e r e  i s  a  s e t  o f  

s t a t u s - r o l e s .  T o  s e e  t h e  c o n v e r g e n c e ,  I  n o w  h a v e  t o  s h o w  t h a t  s t a t u s - r o l e s  i n -

c l u d e  s o c i a l  n o r m s .  I  n e e d  t o  b e  c l e a r  h e r e :  t h e  c l a i m  i s  n o t  t h a t  s t a t u s - r o l e s  

c o n s i s t  o f  s o c i a l  n o r m s  o n l y . 19 B u t  I  t h i n k  t h a t  a  c o m p r e h e n s i v e  a c c o u n t  o f  a l l  

                                                             
17 i b i d :  1 2 6 .  
18 i b i d :  1 2 5 .  
19 I t  s e e m s  o b v i o u s  t h a t  s o c i a l  s y s t e m s  m a y  a l s o  c o n t a i n  m o r a l  a n d  f o r m a l  n o r m s ,  o r  e v e n  
d e s c r i p t i v e  n o r m s  ( a s  d e s c r i b e d  i n  § 4 1  a n d  § 4 2 ) .  F o r  i n s t a n c e ,  i t  c a n n o t  b e  d o u b t e d  t h a t  
s o m e  p r o f e s s o r s  f o l l o w  c e r t a i n  r u l e s  a t t a c h e d  t o  t h e  p o s i t i o n  b e c a u s e  t h e y  r e g a r d  t h o s e  
p r i n c i p l e s  a s  d e s i r a b l e  o r  b e c a u s e  t h e r e  i s  a  f o r m a l  c o d e  o f  c o n d u c t .  W h a t  I  m e a n  b y  
f o r m a l  c o d e  i s  a  s e t  o f  g e n e r a l  r e q u i r e m e n t s  t h a t  a r e  t h e  p r o d u c t  o f  c o m p l e x  s t r u c -
t u r e s  b o t h  f o r  c r e a t i n g  a n d  m o d i f y i n g  t h e  s e t  o f  r e q u i r e m e n t s .   
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s t a t u s - r o l e s  w i t h i n  a  p o p u l a t i o n  w o u l d  p r o v i d e  a n  a c c o u n t  o f  t h e  b u l k  o f  t h e  

m o s t  p e r v a s i v e  s o c i a l  n o r m s  a t  w o r k  w i t h i n  t h a t  p o p u l a t i o n .   

 T o  s h o w  t h a t  s t a t u s - r o l e s  c o n s i s t  o f  s o c i a l  n o r m s ,  I  n e e d  t o  d e m o n s t r a t e  

t h a t  s t a t u s - r o l e s  m e e t  t w o  c r i t e r i a .  F i r s t ,  t h e  d i r e c t i v e s  a t t a c h e d  t o  a  g i v e n  

s t a t u s - r o l e  m u s t  b e  n o r m s  i n  t h e  r e l e v a n t  s e n s e ,  i . e .  a c c e p t e d  g e n e r a l  r e q u i r e -

m e n t s  ( o r :  m u s t  a n d  m u s t  n o t s  t h a t  r e s i d e  i n  p e o p l e ’ s  minds) .  Second,  the  di -

rect ives  must  be  soc ia l  norms:  the  at t i tudes  must  in  turn  be  grounded in  soc ia l  

pract ices .  I f  in  contrast  they  were  grounded in  va lues  or  sent iments ,  they  would  

b e  m o r a l ,  n o t  s o c i a l  n o r m s . 20 

 I  t h i n k  t h a t  b o t h  c r i t e r i a  a r e  m e t .  F i r s t ,  t h e  d i r e c t i v e s  a t t a c h e d  t o  t h e  

s t a t u s - r o l e  a r e  g e n e r a l  i n  t h e  s e n s e  t h a t  t h e y  a p p l y  t o  t h e  p e r f o r m a n c e  o f  a n y  

a g e n t  w h o  o c c u p i e s  t h e  p a r t i c u l a r  s t a t u s - r o l e .  F u r t h e r m o r e ,  t h e  d i r e c t i v e s  a r e  

a l s o  r e q u i r e m e n t s  i n  t h e  s i m p l e  s e n s e  t h a t  t h e y  r e q u i r e  t h i n g s  f r o m  a g e n t s .  

T h e  s o c i a l  r o l e  o f  t h e  f a t h e r  r e q u i r e s  f o r  e x a m p l e  t h a t  o n e  s h o w s  c o n c e r n  f o r  

the  wel l -being of  one’s  chi ld .  In  addi t ion to  that ,  those  requirements  res ide  as  

normat ive  at t i tudes  in  people ’s  minds.  This  i s  a f f i rmed by  the  fac t  that ,  as  Par -

s o n s  h i g h l i g h t s ,  n o n - c o m p l i a n c e  i s  s a n c t i o n e d  a n d  t h e  t h r e a t  o f  s a n c t i o n s  i n  

fac t  dr ives  people  to  compl iance.  This  means  that  there  must  be  people  who are  

disposed to  disapprove of  people  who do X,  or  judge that  i t  i s  inappropr iate  to  

                                                             
20 S e e  § 4 1 .  
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d o  X ,  o r  t h i n k  t h a t  o n e  m u s t  n o t  d o  X .  I t  t h e r e f o r e  f o l l o w s  t h a t  s t a t u s - r o l e s  

c o n t a i n  n o r m s  i n  t h e  r e l e v a n t  s e n s e .   

 Second,  i t  i s  a lso  the  case  that  the  di rect ives  at tached to  s tatus- ro les  are  

g r o u n d e d  i n  s o c i a l  p r a c t i c e s .  O n e  p a t h  t o  s h o w  t h i s  i s  t o  d e m o n s t r a t e  t h a t  t h e  

p r i n c i p l e s  a r e  e m b r a c e d  b e c a u s e  c e r t a i n  p r e v a l e n t  p r a c t i c e s  r e p r e s e n t  a s p e c t s  

o f  a  v a l u a b l e  i d e n t i t y .  F o r  i f  t h i s  i s  t h e  c a s e ,  t h e n  i t  f o l l o w s  t h a t  t h e  r u l e s  a r e  

grounded in  soc ia l  pract ices . 21 Now consider  how Parsons  expla ins  the  “binding 

i n ”  o f  s t a t u s - r o l e s .  H e  w r i t e s  that  i t  takes  place  through a  process  of  internal i -

zat ion in  which  conformity  wi th  the  s tandards  acquires  personal  s igni f i cance. 22 

I t  s e e m s  t h a t  t h i s  c a n  b e  u n d e r s t o o d  a s  s t a t i n g  n o t  m u c h  m o r e  t h a n  t h a t  t h e  

p r a c t i c e s  r e p r e s e n t  a s p e c t s  o f  a  v a l u a b l e  i d e n t i t y .  

 Here  is  an  example:  Suppose that  Johnson wants  to  be  a  good father  and 

t h a t  h e  h a s  i n t e r n a l i z e d  t h e  r u l e  t h a t  a  g o o d  f a t h e r  m u s t  d r i v e  h i s  c h i l d r e n  t o  

s c h o o l .  I t  i s  i n  f a c t  s o  c r u c i a l  t h a t  h e  n o t  o n l y  a c t s  i n  a c c o r d a n c e  w i t h  t h a t  r u l e  

b u t  a l s o  t h a t  s a n c t i o n s  o t h e r s  w h o  d o  n o t  l i v e  u p  t o  t h e  s a m e  s t a n d a r d . 23 W h a t  

internal izat ion means  here  is  that  dr iv ing his  chi ldren to  school  every  morning 

                                                             
21 S e e  § 4 2 .  B r e n n a n  e t  a l  b r i n g  o u t  ( 2 0 1 3 :  7 0 )  t h r e e  w a y s  i n  w h i c h  i n d i v i d u a l s  g r o u n d  
n o r m a t i v e  a t t i t u d e s  i n  s o c i a l  p r a c t i c e s .  O n e  o f  t h e m  i s  t h a t  o n e  i d e n t i f i e s  w i t h  t h e  p r a c -
t i c e s .   
22 P a r s o n s  ( 1 9 9 1 :  2 4 ) .  
23 B r e n n a n  e t  a l .  ( 2 0 1 3 :  7 0 )  e x p l a i n  t h i s  a s  f o l l o w s :  “ W h e n  w e  m a k e  n o r m a t i v e  j u d g m e n t s  
[ … ] ,  w e  m a y  b e  s o m e h o w  a f f i r m i n g  t h e s e  i d e n t i t i e s . ”  
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r e p r e s e n t s  a n  a s p e c t  o f  a  v a l u a b l e  i d e n t i t y ,  t h a t  i s ,  o f  being a  good father . 24 I t  

i s  a  par t  o f  what  i t  means  to  be  a  member  of  the  group of  which  he  sees  himsel f  

a s  a  p a r t .  S o  t h e  p r i n c i p l e  i s  g r o u n d e d  i n  s o c i a l  p r a c t i c e s .  T h e r e f o r e ,  i t  f o l l o w s  

t h a t  d i r e c t i v e s  a t t a c h e d  t o  s t a t u s - r o l e s  c a n  b e  s e e n  a s  s o c i a l  n o r m s .  

In  l ight  o f  that ,  I  conclude that  soc ia l  spheres  are  sets  o f  s tatus - ro les  that  

b u n d l e  s o c i a l  n o r m s .  C o n s i d e r i n g  t h a t  t h e  i n f o r m a l  s t r u c t u r e  i s  t h e  s e t  o f  s o -

c i a l  n o r m s ,  i t  t u r n s  o u t  t h a t  t h e  s t r u c t u r e  b e c o m e s  a p p a r e n t  ( o r :  s h o w s  i t s e l f )  

i n  s o c i a l  s p h e r e s  t h a t  m a k e  u p  t h e  s o c i a l  w o r l d .  

 

§ 4 6  S e v e n  s o c i a l  s p h e r e s  

So  far  in  th is  chapter  I  have  made an ef for t  to  c lar i fy  what  soc ia l  spheres  are  on 

t h e  c o n c e p t u a l  l e v e l .  I  f i r s t  a r g u e d  t h a t  s p h e r e s  a r e  s e t s  o f  s t a t u s - r o l e s  a n d  

t h e n  t h a t  a  s t a t u s - r o l e  i s  ( a m o n g  o t h e r  t h i n g s )  a  b u n d l e  o f  s o c i a l  n o r m s .  N o w  

I  t u r n  t o  t h e  e m p i r i c a l  a c c o u n t .  T h i s  i s  t o  s a y  t h a t  I  e x p l o r e  w h a t  s p h e r e s  a n d  

s tatus - ro les  are  out  there.  The  best  account  to  date  is  provided by  Honneth,  not  

least  because  i t  i s  comprehensive  and intel l ig ible .  In  th is  sect ion,  I  reconstruct  

h i s  p o r t r a y a l  o f  t h e  m o d e r n  W e s t e r n  s o c i a l  w o r l d .  H i s  v i e w  a l s o  f a c e s  s o m e  

p r o b l e m s ,  w h i c h  I  w i l l  d i s c u s s  l a t e r  i n  t h i s  c h a p t e r  ( § 4 8 - 5 0 ) .   

 T h e  r e c o n s t r u c t i o n  picks  out  two e lements  i n  e a c h  s p h e r e .  I  a r g u e  i n  § 4 4   

                                                             
24 A c c o r d i n g  t o  t h e  d i c t i o n a r y  d e f i n i t i o n ,  i n t e r n a l i z a t i o n  m e a n s  “ t o  m a k e  ( s o m e t h i n g ,  
s u c h  a s  a n  i d e a  o r  a n  a t t i t u d e )  a n  i m p o r t a n t  p a r t  o f  t h e  k i n d  o f  p e r s o n  y o u  a r e . ”  S e e  t h e  
M e r r i a m  W e b s t e r .  T h i s  m a t c h e s  t h e  i n t e r p r e t a t i o n  I  s u g g e s t .   
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t h a t  s o c i a l  s p h e r e s  a r e  s e t s  o f  s t a t u s - r o l e s  t h a t  i n t e r l o c k  s u c h  t h a t  p a r t i c u l a r  

i n t e r e s t s  a r e  s a t i s f i e d .  I n  l i n e  w i t h  t h a t ,  I  w i l l  b r i n g  o u t  ( a )  w h a t  s t a t u s - ro les  

a n d  ( b )  w h a t  i n t e r e s t s  a r e  r e l e v a n t  i n  e a c h  s o c i a l  s p h e r e .  H o w e v e r ,  n o t  m u c h  

d e pends  on whether  the  account  of  interests  i s  ent i re ly  accurate .  I t  s h o u l d  b e  

t a k e n  a s  a  f i r s t  a p p r o x i m a t i o n .  

T h e  f i r s t  s p h e r e  H o n n e t h  l o o k s  a t  i s  t h e  s p h e r e  o f  f r i e n d s h i p .  T h e  r e l e -

vant  s tatus - ro le  here  is  the  ro le  of  a  f r iend,  especia l ly  o f  a  c lose  f r iend,  in  con-

t r a s t  t o  a  m e r e  c o l l e a g u e  o r  a n  a c q u a i n t a n c e .  A c c o r d i n g  t o  H o n n e t h ,  i t  i s  t h e  

i n t e r e s t  i n  a  c e r t a i n  e x p e r i e n c e  t h a t  i s  c e n t r a l  t o  t h e  s p h e r e  o f  f r i e n d s h i p :  

“ m o d e r n  f r iendship  enables  us  to  exper ience  our  own wi l l  a s  s o m e t h i n g  w h o s e  

ar t i culat ion is  des i red by  a  concrete  other  and thus  can no longer  be  c losed of f  

i n t e r n a l l y . ” 25 M o r e  t o  t h e  p o i n t ,  i t  i s  a n  e x p e r i e n c e  o f  s e l f - e x p r e s s i o n :  a n  e x -

p r e s s i o n  o f  “ e v e n  o u r  m o s t  i d i o s y n c r a t i c  a n d  o d d  d e s i r e s . ” 26 H o n n e t h  a l s o  d e -

s c r i b e s  t h e  e x p e r i e n c e ,  w r i t i n g  t h a t  i t  i n v o l v e s  “ f e e l i n g s  o f  s u d d e n  r e l i e f  a n d  

e a s e  w h i c h  a r e  t y p i c a l  f o r  c o m m u n i c a t i o n  b e t w e e n  f r i e n d s . ”   

 The  second one is  the  sphere  of  int imate  re lat ionships .  The  most  re levant  

s tatus - ro le  in  th is  sphere  is :  the  romant ic  par tner .  An interest  in  se l f -express ion 

i s  a l s o  c e n t r a l  h e r e ,  j u s t  a s  i t  i s  i n  t h e  s p h e r e  o f  f r i e n d s h i p .  B u t  w h a t  i s  i m -

p o r t a n t  a b o v e  t h a t ,  a c c o r d i n g  t o  H o n n e t h ,  i s  t h e  “ s e x u a l  i n t i m a c y  a n d  p h y s i c a l  

                                                             
25 H o n n e t h  ( 2 0 1 4 :  1 3 9 ) .  
26 i b i d .  
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c l o s e n e s s  [ … ] .  T h e  t w o  i n d i v i d u a l s  s u p p l e m e n t  a n d  c o m p l e t e  e a c h  o t h e r  [ … ]  

b y  s a t i s f y i n g  e a c h  o t h e r ’ s  p h y s i c a l  n e e d s ,  w h i c h  e a c h  o f  t h e m  v i e w s  a s  i m p o r -

tant  f o r  t h e i r  o w n  v i t a l i t y  a n d  w e l l - b e i n g . ” 27 

 T h e  s p h e r e  o f  t h e  f a m i l y ,  t h e  t h i r d  s p h e r e  t h a t  H o n n e t h  i d e n t i f i e s ,  i s  

d is t inct  in  the  fo l lowing respect :  “Whi le  the  s t ructure  of  [ the  other  two]  spheres  

i s  consis tent ly  dyadic ,  famil ies  represent  a  th i rd  sphere  typica l ly  character ized 

b y  t h e  f a c t  t h a t  a t  l e a s t  o n e  a d d i t i o n a l  p e r s o n ,  v i z .  a  c h i l d ,  j o i n s  t h e  t w o  a t -

tached persons.” 28 Hence,  the  sa l ient  s tatus- ro les  in  th is  sphere  are:  parent  ( fa -

ther  and mother)  and chi ld  (daughter  and son) .   

A c c o r d i n g  t o  H o n n e t h ,  a  v i t a l  i n t e r e s t  i n  t h i s  s y s t e m  i s  t h e  c h i l d ’ s  inter -

est  in  a  cer ta in  educat ion:  “ In  today ’s  f a m i l i e s  [ … ]  c h i l d r e n  c a n  e x p e r i e n c e  e a r l y  

o n  w h a t  i t  m e a n s  t o  p a r t i c i p a t e  a s  i n d i v i d u a l s  i n  s h a r e d  c o o p e r a t i o n .  [ … ]  T h e y  

l e a r n  t o  s e t  a s i d e  t h e i r  e g o c e n t r i c  i n t e r e s t s  o n c e  a n o t h e r  m e m b e r  o f  t h e  f a m i l y  

i s  i n  n e e d  o f  t h e i r  h e l p  a n d  s u p p o r t . ” 29 Moreover ,  there  are  a lso  interests  that  

the  members  of  a  family  share.  In  s h o r t ,  f a m i l y  l i f e  p r o m i s e s  t h a t  a n  “ u n c o n -

t r o l l a b l e  e l e m e n t  o f  o u r  n a t u r e  i s  b r i e f l y  u n d o n e . ” 30 H o n n e t h  e x p l a i n s :  “ C h i l -

d r e n  c a n  e x p e r i m e n t  w i t h  b e i n g  t h e i r  f a t h e r ’ s  o r  t h e i r  m o t h e r ’ s  p a r t n e r  i n  i n -

t e r a c t i o n ,  w h i l e  p a r e n t s  c a n  f r e e  t h e m s e l v e s  f r o m  t h e  b i o l o g i c a l  c i r c u m s t a n c e s  

                                                             
27 i b i d :  1 5 1 .  
28 i b i d :  1 5 4 .  
29 i b i d :  1 7 5 .  
30 i b i d :  1 7 1 .  
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o f  t h e i r  a g e  b y  a c t i n g  a s  t h e i r  c h i l d r e n ’ s  p l a y  b u d d i e s .  [ … ]  I n  t h e s e  m o m e n t s ,  

we can move forwards  and backwards  in  our  organic  ex is tence  as  i f  our  external  

a n d  i n n e r  n a t u r e  i m p o s e d  n o  l i m i t s  u p o n  u s . ” 31 

T h e s e  t h r e e  s o c i a l  s p h e r e s  f a l l  u n d e r  t h e  l a r g e r  s p h e r e  o f  p e r s o n a l  r e -

l a t i o n ships .  What  uni f ies  these  sub-spheres  i s  that  “ indiv idual  needs  and prop-

e r t i e s ”  a r e  r e a l i z e d . 32 I t  i s  i n  t h e  f a c e  o f  a n o n y m i z a t i o n  a n d  i s o l a t i o n  i n  t h e  

m o d e r n  w o r l d  t h a t  p e o p l e  p u r s u e  t h e  “ r e a l i z a t i o n  o f  [ t h e i r ]  r e s p e c t i v e  i n d i -

v i d u a l i t y "  a n d  “ w h a t  t h e y  r e g a r d  a s  t h e i r  e s s e n t i a l  f e a t u r e s . ” 33  

 The  fourth  sphere  is  the  sphere  of  consumption wi th  the  producer  and the  

consumer  being the  protagonists  in  th is  s p h e r e .  T h e  g o a l  o f  t h e  c o n s u m e r  i s  t o  

m e e t  i n d i v i d u a l  i n t e r e s t s  t h r o u g h  c o n s u m p t i o n ,  f o r  e x a m p l e  t o  p u r c h a s e  t h e  

equipment  needed for  the  pursui t  o f  hobbies  and one’s  concept ion of  the  good.  

I n  c o n t r a s t ,  t h e  m a i n  g o a l  a t  t h e  s i d e  o f  t h e  p r o d u c e r s  i s  t o  m a x i m i z e  p r o f i t s ,  

w h i c h  i n v o l v e s  a n  i n t e r e s t  t o  p r o d u c e  g o o d s  t h a t  m e e t  t h e  d e m a n d  a t  t h e  s i d e  

o f  t h e  c o n s u m e r s  a n d  t h u s  t o  g e n e r a t e  r e v e n u e s .    

 The  sphere  of  product ion and serv ices ,  which  is  the  f i f th  realm that  Hon-

n e t h  d i s c e r n s ,  i s  a  g a t h e r i n g  p l a c e  f o r  t h e  r o l e s  o f  t h e  e m p l o y e r  a n d  t h e  e m -

p l o y e e .  T h e  m a i n  g o a l  o f  t h e  e m p l o y e r  i s  a g a i n  t o  m a x i m i s e  p r o f i t s  a n d  t h e r e -

f o r e  t h a t  t h e  e m p l o y e e  p e r f o r m s  w e l l  w h i l e  t h e  c o s t s  f o r  h u m a n  r e s o u r c e s  a r e  

                                                             
31 i b i d .  
32 i b i d :  1 3 1 .   
33 i b i d :  1 3 3 ;  1 3 4 .   
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kept  as  low as  poss ible .  On the  other  hand,  Honneth  br ings  out  several  interests  

o f  t h e  e m p l o y e e  t h a t  I  w i l l  o n l y  m e n t i o n  h e r e :  a n  i n t e r e s t  i n  a  h i g h - l e v e l  o f  

o p p o r t u n i t i e s ,  i n  d e v o t i n g  o n e s e l f  t o  g r a t i f y i n g  a n d  r e w a r d i n g  w o r k ,  i n  c o -

determinat ion at  the  workplace,  and in  s tanding as  a  moral  equal  v is -à -v is  the  

e m p l o y e r  ( e . g .  n o t  t o  b e  t r e a t e d  a s  a  m e r e  m e a n s ) .     

These  two spheres  add up to  what  Honneth  ca l ls  the  sphere  of  the  market  

e c o n o m y .  W h a t  u n i f i e s  t h e s e  s u b - s p h e r e s  i s  t h a t  “par t icular  interests  and abi l -

i t i e s ”  a r e  b e i n g  r e a l i z e d . 34 G i v e n  t h a t  H o n n e t h  d o e s  n o t  s a y  m u c h  m o r e  a b o u t  

h o w  t h e  l a r g e r  s p h e r e  o f  p e r s o n a l  r e l a t i o n s h i p s  i s  d i f f e r e n t  f r o m  t h e  l a r g e r  

sphere  of  the  market  economy,  i t  seems that  the  dis t inct ion is  best  understood 

a s  a n  h e u r i s t i c  t o  s y s t e m a t i z e  t h e  s o c i a l  w o r l d .   

T h e  s i x t h  r e a l m  i s  t h e  d e m o c r a t i c  p u b l i c  s p h e r e  w h e r e  t h e  r o l e  o f  t h e  

c i t i zen can be  s e e n  a s  t h e  s a l i e n t  s t a t u s - r o l e .  A c c o r d i n g  t o  H o n n e t h ,  c i t i z e n s  

c o m e  t o g e t h e r  i n  t h i s  s p h e r e  t o  i n f l u e n c e  p o l i t i c a l  l e g i s l a t i o n .  T h i s  i n v o l v e s  

“ f o r m i n g  an […] opinion in  discurs ive  exchange wi th  other  c i t i zens  about  the  

pol ic ies  to  be  implemented by  representat ives .” 35 The  democrat ic  publ ic  sphere  

is  thus  “a  type of  exper imental  research  community”  in  which  people  can “ex-

plore  the  soc ia l  condi t ions  of  peaceful  interact ion.” 36  

T h e  o u t c o m e  o f  t h i s  d i s c u r s i v e  e x c h a n g e  a r e  d i r e c t i v e s  t h a t  a r e  t o  b e   
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i m p l e m e n t e d  o n  t h e  p o l i t i c a l  l e v e l ,  i . e .  i n  t h e  s e v e n t h  s p h e r e :  t h e  c o n s t i t u -

t ional  s tate .  The  re levant  s tatus - ro les  are:  the  c iv i l  servant  and the  e lected rep-

r e s e n t a t i v e .  A n d  t h e  a s p i r a t i o n  i n  t h i s  s p h e r e  i s  t o  t r a n s f o r m  t h e  o u t c o m e  o f  

t h e  e x c h a n g e  i n t o  b i n d i n g  r e s o l u t i o n s .  A s  H o n n e t h  p u t s  i t :  “ A l l  c o n s t i t u t i v e  

e lements  of  the  modern const i tut ional  s tate ,  especia l ly  wi th  regard  to  i ts  legal  

c o m p o s i t i o n  a n d  t h e  d i v i s i o n  o f  p o w e r s ,  m u s t  b e  u n d e r s t o o d  i n  t e r m s  o f  t h e  

tasks  accruing to  the  s tate  by  v i r tue  of  the  fac t  that  i t  must  presuppose,  protect  

a n d  i m p l e m e n t  t h e  w i l l ­ f o r m a t i o n  o f  t h e  c i t i z e n s . ” 37 

These  two spheres  compose what  Honneth  coins  the  sphere  of  democrat ic  

wi l l - format ion.  In  sum,  the  soc ia l  wor ld  thus  consis ts ,  a t  least  according to  him,  

o f  t h r e e  l a r g e r  s p h e r e s :  t h e  s p h e r e  o f  p e r s o n a l  r e l a t i o n s h i p s ,  o f  t h e  m a r k e t  

economy and of  democrat ic  wi l l - format ion.  In  turn,  these  larger  spheres  contain  

t w o  o r  t h r e e  s u b - s p h e r e s .   

T h i s  b r i n g s  m e  t o  t h e  e n d  o f  t h e  r e c o n s t r u c t i o n :  t h e  a c c o u n t  o f  s a l i e n t   

( a )  s t a t u s  r o l e s  a n d  ( b )  i n t e r e s t s  i n  t h e  s e v e n  s p h e r e s .  B e f o r e  I  m o v e  o n ,  I  j u s t  

w a n t  t o  a d d  h o w  I  h a v e  d e p a r t e d  f r o m  t h e  t e x t u a l  s o u r c e .  H o n n e t h  c a l l s  h i s  

a c c o u n t  a  n o r m a t i v e  r e c o n s t r u c t i o n :  H i s  o b j e c t i v e  i s  t o  e x a m i n e  “ b y  f o l l o w i n g  

the  his tor ica l  development  of  [ the]  soc ia l  spheres ,  the  degree  to  which  the  un-

derstanding of  f reedom inst i tut ional ized wi thin  them has  a l ready  been soc ia l ly  

                                                             
37 i b i d :  3 0 5 .  
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a t t a i n e d . ” 38 I n  o t h e r  w o r d s ,  t h e  n o r m a t i v e  r e c o n s t r u c t i o n  i s  a n  a c c o u n t  o f  h o w  

t h e  s t a t u s - r o l e s  “ m a k e  a n  e s p e c i a l l y  s i g n i f i c a n t  c o n t r i b u t i o n  t o  s e c u r i n g  a n d  

r e a l i z i n g  t h e  d o m i n a n t  i n s t i t u t i o n a l  v a l u e s  o f  m o d e r n i t y . ” 39   

I n  c o n t r a s t  t o  H o n n e t h ,  I  d i d  f o c u s  o n  w h a t  i n t e r e s t s  a r e  b e i n g  p u r s u e d  

i n  t h e  v a r i o u s  s p h e r e s ,  y e t  l e a v i n g  o u t  t h e  f u r t h e r  s t e p  o f  a n a l y s i s  w h i c h  i n -

volves  the  quest ion how the  value  of  f reedom is  being real ized.  The  reason for  

t h i s  i s  t h a t  i t  i s  n o t  n e e d e d  f o r  t h e  o v e r v i e w  o f  s p h e r e s  I  w a n t  t o  o f f e r  i n  t h i s  

c h a p t e r .   

 

§ 4 7  T h e  e m p i r i c a l  i n f o r m a l  s t r u c t u r e  

In  §45 I  a rgued that  the  rules  a t tached to  s tatus - ro les  can be  regarded as  soc ia l  

norms and that  the  informal  s t ructure  thus  shows i tse l f  in  soc ia l  spheres .  In  the  

previous  sect ion,  I  gave  an  account  of  the  di f ferent  s tatus - ro les  in  seven soc ia l  

s p h e r e s .  T h i s  a l l o w s  m e  a t  l a s t  t o  p i n p o i n t  ( a t  l e a s t  a  p a r t  o f )  t h e  e m p i r i c a l  i n -

f o r m a l  s t r u c t u r e :  t h e  s o c i a l  n o r m s  t h a t  a r e  b u i l t  i n t o  t h e  s t a t u s - r o l e s  i n  t h e  

seven spheres .  For  example,  the  soc ia l  norms that  are  bui l t  into  the  ro le  of  the  

f a t h e r  a r e  a  p a r t  o f  t h e  i n f o r m a l  s t r u c t u r e ,  j u s t  a s  t h e  s o c i a l  n o r m s  t h a t  a r e  

a t t a c h e d  t o  t h e  r o l e s  o f  t h e  c i t i z e n  o r  o f  t h e  c o n s u m e r .   

I n  t u r n ,  t h i s  m a k e s  i t  p o s s i b l e  t o  b r e a k  t h e  d e a d l o c k  I  r e f e r  t o  i n  t h e  i n -  

                                                             
38 H o n n e t h  ( 2 0 1 4 :  v i i ) .   
39 i b i d :  6 .  



 2 0 0  

t r o d u c t i o n  t o  t h i s  c h a p t e r .  T h e  d e a d l o c k  b o i l s  d o w n  t o  t h e  f a c t  t h a t  i t  i s  u n -

k n o w n  w h a t  t h e  e m p i r i c a l  i n f o r m a l  s t r u c t u r e  i s  a n d  t h a t  i t  t h e r e f o r e  r e m a i n s  

unknown what  i s  to  be  shaped in  accordance  wi th  pol i t i ca l  pr inc iples  (assuming 

f o r  t h e  m o m e n t  t h a t  s o m e  p r i n c i p l e s  s h o u l d  b e  a p p l i e d  t o  t h i s  s t r u c t u r e ) .  T h i s  

b l o c k s  t h e  e x p o s i t i o n  o f  a n  i d e a l  i n f o r m a l  s t r u c t u r e .  T h e  a c c o u n t  o f  t h e  e m p i r -

i c a l  i n f o r m a l  s t r u c t u r e  I  s u g g e s t  b r e a k s  t h e  d e a d l o c k .  F o r  i t  g i v e s  u s  a  w e l l -

d e f i n e d  s u b j e c t  o f  p r i n c i p l e s  a n d  t e l l s  u s  w h a t  i s  t o  b e  s h a p e d  i n  a c c o r d a n c e  

w i t h  t h e m :  t h e  s t a t u s - r o l e s  t h a t  a r e  p a r t  o f  t h e  s e v e n  s p h e r e s .     

 

§ 4 8  C o n s i d e r i n g  o b j e c t i o n s  ( 1 )  

This  account  of  the  empir ica l  in formal  s t ructure  faces  two chal lenges  that  I  wi l l  

d i s c u s s  i n  t h e  f o l l o w i n g  s e c t i o n s .  I n  t h i s  s e c t i o n ,  I  a d d r e s s  t h e  p o s s i b l e  o b j e c -

t i o n  that  s tatus - ro les  do  not  in  fac t  bundle  soc ia l  norms as  Parsons  and Honneth 

suggest .  The  object ion s tates  that  th is  might  be  an  interest ing theoret ica l  con-

s t r u c t  b u t  t h a t  i t  i s  n o t  a  r e p r e s e n t a t i o n  o f  t h e  e m p i r i c a l  s o c i a l  w o r l d .  I f  t h i s  

was  correct ,  then this  would  undermine the  main  c la im in  th is  chapter  that  the  

i n f o r m a l  s t r u c t u r e  s h o w s  i t s e l f  i n  s o c i a l  s p h e r e s .   

  T o  c o u n t e r  t h i s  c h a l l e n g e ,  I  h a v e  t o  s h o w  t h a t  p e o p l e  a c c e p t  n o r m a t i v e  

a t t i t u d e s  w i t h  t h e  f o l l o w i n g  s t r u c t u r e :  i f  o n e  o c c u p i e s  t h e  s t a t u s - r o l e  S ,  o n e  

m u s t  d o  X ,  Y ,  Z … .  I n  t h a t  c a s e  i t  w o u l d  f o l l o w  t h a t  s t a t u s - r o l e s  b u n d l e  s o c i a l  

n o r m s .  I  c a n n o t  c o l l e c t  t h e  d a t a  a n d  t h e  e m p i r i c a l  e v i d e n c e  t h a t  w o u l d  b e  
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n e e d e d  t o  e s t a b l i s h  t h a t  t h e  s t a t u s - r o l e s  b u n d l e  s o c i a l  n o r m s .  B u t  I  hope to  

highl ight  rules  that  m a k e  t h i s  p r o p o s i t i o n  p l a u s i b l e .      

 T o  b e g i n  w i t h ,  I  w a n t  t o  l o o k  a t  s o m e  s o c i a l  n o r m s  t h a t  a r e  a t t a c h e d  t o  

t h e  s t a t u s - r o l e s  i n  t h e  l a r g e r  s p h e r e  o f  p e r s o n a l  r e l a t i o n s h i p s .  I n  t h e  s p h e r e  

of  f r iendship,  Honneth  observes  that  people  “ intui t ively  master  the  normat ive  

r u l e  t h a t  ‘ t r u e ’  f r i e n d s  o w e  e a c h  o t h e r  t h e  w i l l i n g n e s s  t o  a t t e n d  t o  t h e i r  r e -

spect ive  concerns  and consul t  on  di f f i cul t  dec is ions;  that  they  t reat  each other ’s  

secrets  wi th  discret ion and not  pass  such informat ion on to  others ;  that  in  cases  

o f  c r i s e s ,  t h e y  s h o u l d  b e  t h e r e  f o r  e a c h  o t h e r  w i t h  a d v i c e  a n d  c a r e ;  a n d  t h a t  

t h e y  s h o u l d  o f f e r  s y m p a t h y  e v e n  i f  t h e y  d i s a g r e e  w i t h  t h e  o t h e r ’ s  d e c i s i o n s . ” 40   

M o s t ,  i f  n o t  a l l  o f  t h e s e  p r i n c i p l e s  a r e  a l s o  b u i l t  i n t o  t h e  s t a t u s - r o l e  o f  t h e  r o -

m a n t i c  par tner .   

T h e  s t a t u s - r o l e  o f  t h e  p a r e n t  e n c o m p a s s e s  a  d i f f e r e n t  s e t  o f  r u l e s .  T h e   

most  important  one is  that  one must  be  concerned about  the  wel l -being of  one’s  

chi ldren and invest  t ime and ef for t  to  th is  end,  that  one must  not  be  host i le  or  

i r responsible .  According to  Honneth,  there  are  a lso  di rect ives  that  govern  how  

t h e  t h r i v i n g  d e v e l o p m e n t  o f  c h i l d r e n  i s  t o  b e  s e c u r e d .  H e  o b s e r v e s  t h a t  t h e r e  

h a s  b e e n  a  s h i f t  i n  W e s t e r n  s o c i e t i e s  f r o m  “ t h e  p a r e n t a l  f i x a t i o n  o n  o r d e r s  a n d  
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o b e d i e n c e ”  t o  “ a  f o c u s  o n  n e g o t i a t i o n ,  w h i c h  i s  s u p p o s e d  t o  b e t t e r  s u i t  c h i l -

d r e n ’ s  i n d e p e n d e n t  p e r s o n a l i t i e s . ” 41 F u r t h e r  p r i n c i p l e s  r e g u l a t e  t h e  d i v i s i o n  o f  

l a b o u r :  T h e  “ p a t r i a r c h a l  i d e a l  o f  t h e  f a m i l y  i s  g r a d u a l l y  b e i n g  r e p l a c e d  b y  a n  

i d e a l  o f  e q u a l  p a r t n e r s h i p  w h i c h  [ … ]  s t i p u l a t e s  t h a t  b o t h  p a r e n t s  a r e  t o  s h a r e  

t h e  w o r k  o f  c h i l d  r e a r i n g  a n d  h o u s e w o r k  a s  f a i r l y  a s  p o s s i b l e . ” 42 

H o n n e t h  d o e s  n o t  p r o v i d e  e m p i r i c a l  d a t a  t o  s h o w  t h a t  t h e s e  r u l e s  a r e  

n o r m s  i n  t h e  p r o p e r  s e n s e ,  i . e .  t h a t  t h e y  a r e  a c c e p t e d  r u l e s ,  t h a t  a  s i g n i f i c a n t  

proport ion of  the  populat ion has  the  normat ive  at t i tudes  wi th  the  s t ructure:  i f  

o n e  o c c u p i e s  t h e  s t a t u s - r o l e  S ,  o n e  m u s t  d o  X ,  Y ,  Z … .  T h i s  i s  a  s e r i o u s  s h o r t -

c o m i n g .  Nonetheless ,  I  do  think  that  i t  i s  somewhat  p lausible  that  these  rules  

mani fest  themselves  in  predic table  sanct ions  such as  c r i t i c ism,  disapproval ,  an-

g e r ,  r e f u s a l  o f  f u t u r e  c o o p e r a t i o n  a n d  o s t r a c i s m .  F o r  e x a m p l e ,  i f  I  d o  n o t  t r e a t  

m y  f r i e n d ’ s  s e c r e t s  w i t h  d i s c r e t i o n ,  I  w i l l  d r a w  t h e  s c o r n  o f  t h e  p e o p l e  i n  m y  

s o c i a l  e n v i r o n m e n t .  I f  i t  i s  p l a u s i b l e  t h a t  t h e  r u l e s  m a n i f e s t  t h e m s e l v e s  i n  

s o c i a l  s a n c t i o n s ,  t h e n  i t  f o l l o w s  t h a t  p e o p l e  a c c e p t  t h e m .   

L e t  m e  a l s o  h i g h l i g h t  a  f e w  p r i n c i p l e s  t h a t  a r e  a t t a c h e d  t o  t h e  s t a t u s -

r o l e s  i n  the  larger  sphere  of  the  market  economy.  On the  s ide  of  the  p r o d u c e r ,  

t h e r e  a r e  r u l e s  t h a t  r e g u l a t e  t h e  p r i c e  o f  g o o d s ,  f o r  e x a m p l e  t h a t  t h e  m e a n s  o f  

m a i n t a i n i n g  o r  s u p p o r t i n g  o n e s e l f  m u s t  b e  a f f o r d a b l e ,  b u t  a l s o  w h a t  i s  b e i n g  
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c o m m o d i f i e d .  A s  H o n n e t h  p u t s  i t :  “ [ i ] n  t h e  n i n e t e e n t h  c e n t u r y ,  t h i s  q u e s t i o n  

[ … ]  o n l y  a p p e a r e d  i n  d e b a t e s  o n  t h e  l e g i t i m a c y  o f  m a r k e t i n g  f e m a l e  s e x u a l i t y  

o r  a l c o h o l ” ;  b u t  o v e r  t h e  c o u r s e  o f  t h e  t w e n t i e t h  c e n t u r y  t h e  quest ion has  a lso  

b e e n  p o s e d  r e g a r d i n g  n e w  p r o d u c t s  t h a t  h a v e  b e c o m e  p o s s i b l e  t h r o u g h  t e c h -

n o l o g i c a l  p r o g r e s s . 43 

O n  t h e  s i d e  o f  t h e  e m p l o y e r ,  r u l e s  s t a t e  f o r  e x a m p l e  t h a t  c a t a s t r o p h i c  

w o r k i n g  c o n d i t i o n s  m u s t  b e  a v o i d e d ,  t h a t  c e r t a i n  m e a s u r e s  m u s t  b e  s e t  u p  t o  

protect  the  physica l  and mental  heal th  of  the  employee.  To  th is  end,  employers  

are  of ten expected to  “ respect  f ixed working hours ,  [ tak ing]  a  number  of  sa fety  

precaut ions  and [paying]  compensat ion in  cases  of  workplace  in jury .” 44 Another  

p r i n c i p l e  i s  t h a t  w o r k  s h o u l d  b e  h u m a n i z e d ,  i . e .  t h a t  r e p e t i t i v e  w o r k  t h a t  r e -

q u i r e s  n o  i n i t i a t i v e  o n  t h e  p a r t  o f  t h e  w o r k e r  m u s t  b e  a v o i d e d  w h e r e  t h i s  i s  

p o s s i b l e .  

 A s  t o  t h e  r o l e  o f  t h e  c o n s u m e r ,  t h e r e  h a v e  b e e n  s o c i a l  m o v e m e n t s  t h a t  

ca l l  for  instance  for  moderat ion and rest ra int  f rom luxury  consumption ( in  par -

t i cular :  “conspicuous”  consumption)  on the  bas is  that  the  pursui t  o f  s tatus  re le -

v a n t  g o o d s  c r e a t e s  s o c i a l  h i e r a r c h i e s .  A n o t h e r  w e l l - k n o w n  d e m a n d ,  a g a i n  a r -

t i culated by  soc ia l  movements ,  i s  that  one must  boycot t  goods  ( food,  hol iday  

                                                             
43 i b i d :  2 0 9 .  
44 i b i d :  2 3 0 .  
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t r i p s ,  h o u s e h o l d  a p p l i a n c e s ,  e l e c t r i c i t y )  w h e r e  t h e  p r o d u c t i o n  h a s  d e t r i m e n t a l  

s o c i a l  a n d  e c o l o g i c a l  e f f e c t s .   

A g a i n ,  Honneth  does  not  o f fer  empir ica l  data  that  shows that  these  rules  

a r e  n o r m s  i n  t h e  p r o p e r  s e n s e ,  i . e .  t h a t  t h e y  a r e  a c c e p t e d  r u l e s .  A n d  I  d o  n o t  

t h i n k  t h a t  t h i s  w o u l d  b e  p o s s i b l e  f o r  s o m e  o f  t h e s e  r u l e s .  B u t  i t  s e e m s  p l a u -

s i b l e  t h a t  t h e s e  r u l e s  a r e  w h a t  H o n n e t h  ca l ls  “ ideal ized”  norms,  i .e .  “under ly -

ing pr inc iples  […]  that  have  emerged under  the  pressure  of  soc ia l  movements ,  

m o r a l  p r o t e s t s  a n d  p o l i t i c a l  r e f o r m s . ” 45 I f  t h i s  i s  p l a u s i b l e ,  i t  s h o w s  t h a t  t h e  

s t a t u s - r o l e s  a r e  b e i n g  r e c o g n i z e d  a s  c a r r i e r s  o f  s o c i a l  n o r m s ,  a s  s o m e t h i n g  t h a t  

s h o u l d  a n d  c a n  b e  r e g u l a t e d .  

Overal l ,  much more  work  ne e d s  t o  b e  d o n e  t o  a d d r e s s  t h e  o b j e c t i o n .  But  

I  hope that  i t  has  become plausible  that  s tatus - ro les  as  par t  o f  the  var ious  soc ia l  

spheres  bundle  soc ia l  norms.  This  means  that  people  are  confronted wi th  a  cer -

t a i n  s e t  o f  r u l e s  t h a t  r e s i d e  i n  t h e  m i n d s  o f  o t h e r  p e o p l e  o n c e  t h e y  o c c u p y  a  

p a r t i c u l a r  s t a t u s - r o l e .   

 

§ 4 9  C o n s i d e r i n g  o b j e c t i o n s  ( 2 )  

The  second chal lenge accepts  that  s tatus - ro les  bundle  soc ia l  norms but  i t  s ta tes  

that  the  select ion of  soc ia l  inst i tut ions  that  bundle  soc ia l  norms is  arbi t rary .  To  

be  more  prec ise ,  i t  observes  that  so  far  no  reason has  been given for  why these  

                                                             
45 i b i d :  1 9 7 .  
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s tatus - ro les  are  re levant  for  the  informal  s t ructure  and not  other  ro les  or  soc ia l  

i n s t i t u t i o n s .   

To  see  what  I  mean,  consider  two fur ther  v iewpoints  in  the  l i terature  that  

p ick  out  other  ro les  or  inst i tut ions  as  re levant  for  the  informal  s t ructure.  Pet t i t  

w r i t e s  t h a t  t h e  

c i v i l i t y  [ i . e .  s o c i a l  n o r m s ]  r e q u i r e d  i s  n e e d e d  a c r o s s  a  m u c h  b r o a d e r  r a n g e  t h a n  
t h e s e  e x a m p l e s  m a y  s u g g e s t .  T h i n k  o f  t h e  p o l i t i c s  t h a t  h a s  b e e n  w a g e d  i n  m a n y  
s o c i e t i e s ,  t o  a  l e s s e r  o r  g r e a t e r  e f f e c t ,  o n  b e h a l f  o f  c o n s u m e r s  o r  p r i s o n e r s  o r  
w a r -w i d o w s ,  o n  b e h a l f  o f  t h o s e  w i t h  v a r i o u s  h a n d i c a p s ,  t h o s e  i n  d e p r i v e d  g e o -
g r a p h i c a l  a r e a s ,  o r  t h o s e  w h o  i d e n t i f y  t h e m s e l v e s  a s  h o m o s e x u a l s . 46 
 
T h e  i m p l i c i t  c l a i m  i s  t h a t  t h e r e  i s  a  w i d e  r a n g e  o f  r o l e s  i n  p l a c e  i n  t h e  s o c i a l  

w o r l d  t h a t  a l s o  b u n c h  t o g e t h e r  s o c i a l  n o r m s .  

 L i k e w i s e ,  Y o u n g  i d e n t i f i e s ,  f o l l o w i n g  P i e r r e  B o u r d i e u ,  s o c i a l  p o s i t i o n s  

as  the  sa l ient  inst i tut ions  of  the  soc ia l  wor ld.  Posi t ions  are  “general  categor ies  

that  def ine  […] constra ints  and opportuni t ies  [e .g.  through the  presence  of  so -

c i a l  n o r m s ] . ” 47 S h e  s p e a k s  f o r  i n s t a n c e  o f  p o s i t i o n s  o f  g e n d e r  a n d  c l a s s ,  w h i c h  

c a n  b e  r e g a r d e d  t o  b u n d l e  s o c i a l  n o r m s . 48 T h i s  c o n t r a s t s  w i t h  H o n n e t h ’ s  v i e w  

o n  t h e  r e g u l a t i v e  s o c i a l  i n s t i t u t i o n s .  

I n  l i g h t  o f  t h a t ,  t h e  c r i t i c a l  q u e s t i o n  i s  w h e t h e r  o n e  s h o u l d  a c c e p t  h i s   

                                                             
46 P e t t i t  ( 1 9 9 9 :  2 4 8 ) .  
47 Y o u n g  ( 2 0 1 1 :  5 6 ) .   
48 F o r  e x a m p l e ,  S a n d y  o c c u p i e s  a  p a r t i c u l a r  p o s i t i o n  i n  t h e  s o c i a l  w o r l d .  Y o u n g  ( 2 0 1 1 :  
5 9 )  w r i t e s  t h a t  “ t h e  r e i n f o r c e d  n o r m s  o f  a  g e n d e r  d i v i s i o n  o f  l a b o u r  g i v e  h e r  p r i m a r y  
r e s p o n s i b i l i t y  f o r  t h e  c a r e  a n d  u p b r i n g i n g  o f  h e r  c h i l d r e n . ”   
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v i e w  o n  t h e  s o c i a l  w o r l d  o r  a n o t h e r . 49 H o n n e t h  o f f e r s  a  h a l f - b a k e d  d e f e n s e  o f  

h i s  p o s i t i o n .  H e  c l a i m s  t h a t  t h e  r o l e s  h e  d i s c e r n s  a r e  w e l l - e s t a b l i s h e d  i n  t h e  

s e n s e  t h a t  i n d i v i d u a l s  c a n  d i s t i n g u i s h  b e t w e e n  t h e m :  

t h e  m e m b e r s  o f  [ m o d e r n ]  s o c i e t i e s  a r e  s t i l l  c a p a b l e  o f  d r a w i n g  c l e a r  b o u n d a r i e s  
b e t w e e n  d i f f e r e n t  s y s t e m s  o f  a c t i o n  a n d  d i s t i n g u i s h i n g  b e t w e e n  t h e m  i n  t e r m s  
o f  t h e i r  n o r m a t i v e  s t r u c t u r e .  T h e  a b i l i t y  t o  d i s t i n g u i s h  b e t w e e n  d i f f e r e n t  r o l e s  
i n  d i f f e r e n t  a r e a s  o f  s o c i a l  l i f e ,  i . e .  t o  r e c o g n i z e  t h e  d i s t i n c t i o n s  b e t w e e n  o b l i -
g a t i o n s  a t  w o r k  a n d  i n  t h e  f a m i l y ,  h a s  r e m a i n e d  l a r g e l y  i n t a c t  [ … ] . 50 
 
Yet ,  the  problem with  this  argument  is  that  Honneth  does  not  provide  empir ica l  

e v i d e n c e  t o  s h o w  t h a t  p e o p l e  d i s t i n g u i s h  b e t w e e n  d i f f e r e n t  r o l e s ,  s o  t h a t  t h e y  

recognize  di f ferent  d i rect ives  at  work  and in  the  family .  I  do  not  mainta in  that  

t h e  p r e m i s e  i s  w r o n g  b u t  r a t h e r  t h a t  i t  i s  a n  e m p i r i c a l  s t a t e m e n t  w i t h o u t  e m -

p i r i c a l  e v i d e n c e  p r o v i d e d .   

To  be  fa i r ,  he  does  refer  the  reader  to  the  fourth  chapter  in  David  Mi l ler ’s  

Pr inc iples  o f  Soc ia l  Just i ce .  In  th is  chapter ,  Mi l ler  i l lust rates  how dependent  on 

                                                             
49 I n  f a c t ,  H o n n e t h  ( 2 0 1 4 :  1 2 7 )  c h a r g e s  h i m s e l f  w i t h  t h i s  c r i t i c i s m ,  w r i t i n g :  “ I  w i l l  o p e r -
a t e  o n  t h e  a s s u m p t i o n ,  t h o u g h  I  c a n n o t  y e t  o f f e r  a  s u f f i c i e n t  j u s t i f i c a t i o n  f o r  i t ,  t h a t  w e  
c a n  f i n d  s u c h  r e l a t i o n a l  i n s t i t u t i o n s  [ i . e .  s u b - s p h e r e s ]  t o d a y  i n  t h e  i n s t i t u t i o n a l  s p h e r e  
o f  p e r s o n a l  r e l a t i o n s h i p s ,  i n  t h e  s p h e r e  o f  t h e  m a r k e t  e c o n o m y  a n d  i n  t h e  s p h e r e  o f  t h e  
p o l i t i c a l  p u b l i c  s p h e r e . ”   
I t  s h o u l d  b e  n o t e d  t h a t  W a l z e r  f a c e s  t h e  s a m e  o b j e c t i o n  i n  t h i s  b o o k  S p h e r e s  o f  J u s t i c e ,  
w h i c h  h e  a d d r e s s e s  i n  t h e  p a p e r  L i b e r a l i s m  a n d  t h e  A r t  o f  S e p a r a t i o n  ( 1 9 8 4 :  3 2 5 ) .  H e r e  
h e  a r g u e s  t h a t  t h e  s e l e c t i o n  o f  s p h e r e s  i s  r o o t e d  i n  “ i n s t i t u t i o n a l  i n t e g r i t y ” ,  t h a t  t h e  
s p h e r e s  a r e  “ i n s t i t u t i o n s  w i t h  a  p a r t i c u l a r  h i s t o r y ” .  T h e  m a i n  p r o b l e m  I  s e e  i s  t h a t  t h i s  
t h e o r y  i s  n o t  v e r y  i n f o r m a t i v e ,  g i v e n  t h a t  h e  d o e s  n o t  s p e l l  o u t  w h a t  “ i n s t i t u t i o n a l  i n -
t e g r i t y ”  m e a n s  a n d  w h a t  n e e d s  t o  b e  t h e  c a s e  s o  t h a t  s o m e  “ i n s t i t u t i o n s ,  p r a c t i c e s ,  
r e l a t i o n s h i p s  o f  d i f f e r e n t  s o r t s ”  c a n  b e  a t t r i b u t e d  t h i s  q u a l i t y .  
50 H o n n e t h  ( 2 0 1 4 :  1 2 7 ) .   
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t h e  s o c i a l  c o n t e x t  p e o p l e  i n v o k e  d i f f e r e n t  p r i n c i p l e s  o f  s o c i a l  j u s t i c e .  H e r e  i s  

a n  e x a m p l e :  

T o  t h e  e x t e n t  t h a t  t h e  g r o u p  i s  s e e n  t o  b e  m a d e  u p  o f  i n d e p e n d e n t  i n d i v i d u a l s  
w h o s e  r e l a t i o n s h i p s  t o  o n e  a n o t h e r  a r e  s i m p l y  i n s t r u m e n t a l ,  t h e  d e s e r t  p r i n c i -
p l e  i s  e m p l o y e d .  T o  t h e  e x t e n t  t h a t  g r o u p  s o l i d a r i t y  e m e r g e s ,  t h e  p r e f e r r e d  
d i s t r i b u t i o n  i s  s h i f t e d  t o w a r d  e q u a l i t y . 51   
 
B u t  t h i s  m a k e s  i t  c l e a r  t h a t  p e o p l e  c a n  d i s t i n g u i s h  b e t w e e n  c o n t e x t s ,  n o t  b e -

t w e e n  “ d i f f e r e n t  r o l e s  i n  d i f f e r e n t  a r e a s  o f  s o c i a l  l i f e ” .  F o r  i n s t a n c e ,  i t  i s  c o n -

c e i v a b l e  t h a t  a  p e r s o n  s w i t c h e s  f r o m  o n e  r o l e  t o  a n o t h e r ,  s a y  f r o m  f r i e n d  t o  

consumer,  and yet  the  re levant  context  remains  the  same,  e .g.  that  group sol i -

d a r i t y  p r e v a i l s  a n d  t h u s  t h e  s a m e  p r i n c i p l e s  a r e  s e e n  a s  s a l i e n t .  T h i s  w o u l d  

mean that  the  person does  not  d is t inguish  between roles  in  terms of  thei r  nor -

m a t i v e  s t r u c t u r e .   

 S o  t h e  c l a i m  t h a t  t h e  s t a t u s - r o l e s  a r e  w e l l - e s t a b l i s h e d  i n  t h e  s e n s e  t h a t  

i n d i v i d u a l s  c a n  d i s t i n g u i s h  b e t w e e n  t h e m  i s  p r o b l e m a t i c .  

 

§ 5 0  C o n s i d e r i n g  o b j e c t i o n s  ( 3 )  

I n  v i e w  o f  t h e  p r o b l e m s  h i s  r e s p o n s e  f a c e s ,  I  n o w  w a n t  t o  d e f e n d  t w o  f u r t h e r  

re jo inders  to  the  object ion above.  F i rs t ,  Honneth’s  account  has  heur is t i c  va lue:  

i t  conveys  an  overv iew of  the  soc ia l  wor ld  that  i s  conducive  for  the  purposes  of  

t h i s  d i s s e r t a t i o n .  A s  I  s a i d  e a r l i e r ,  t h e  i n f o r m a l  s t r u c t u r e  i s  t h e  s t r u c t u r e  t o  

                                                             
51 M i l l e r  ( 1 9 9 9 :  6 4 ) .   
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which  I  want  to  apply  the  Cruel ty  Pr inc iple .  And Honneth’s  account  of  the  soc ia l  

w o r l d  h a s  h e u r i s t i c  v a l u e  i n  t h a t  i t  a l l o w s  t o  e x t r a c t  a  w e l l - d e f i n e d  s u b j e c t  t o  

a p p l y  t h e  p r i n c i p l e :  t h e  s t a t u s - r o l e s  t h a t  m a k e  u p  t h e  v a r i o u s  s p h e r e s .     

 T h i s  i s  a n  a d v a n t a g e  o v e r  P e t t i t ’ s  a n d  Y o u n g ’ s  a c c o u n t s  o f  t h e  s o c i a l  

wor ld  and of  s o c i a l  s t r u c t u r e s ,  w h i c h  o n l y  a l l o w s  t o  e x t r a c t  a n  i l l - d e f i n e d  s u b -

j e c t  m a t t e r .  I t  s e e m s  t h a t  i n  b o t h  c a s e s  t h e  s u b j e c t  m a t t e r  w o u l d  b e  t o o  c a p a -

c i o u s ,  g i v e n  t h a t  P e t t i t  w a n t s  s o c i a l  n o r m s  t o  b e  i n  p l a c e  a c r o s s  a  b r o a d  r a n g e  

o f  r o l e s  a n d  Y o u n g  s p e a k s  o f  a  w i d e  s p e c t r u m  o f  s o c i a l  p o s i t i o n s  t h a t  i n d i v i d -

uals  can  occupy,  dependent  on thei r  income,  gender  and race.  I t  i s  thus  not  as  

c l e a r  w h a t  t h e  p r i n c i p l e  w o u l d  h a v e  t o  b e  a p p l i e d  t o .   

 T h e  s e c o n d  r e j o i n d e r  i s  t o  s h o w  t h a t  H o n n e t h ’ s  s e l e c t i o n  o f  s t a t u s - r o l e s  

i s  i n  f a c t  n o t  a r b i t r a r y  b u t  p r i n c i p l e d .  I n  s h o r t ,  t h e  r e a s o n  f o r  t h i s  i s  t h a t  t h e  

s tatus - ro les  he  ident i f ies  meet  the  desideratum soc ia l  inst i tut ions  have  to  meet  

in  order  to  count  as  re levant  empir ica l  fac ts  for  an  ideal  theory .  To  expla in  this ,  

I  proceed in  two s teps:  (a )  To  begin  wi th,  I  ask  what  th is  des ideratum is  and (b)  

t h e n  I  a r g u e  t h a t  t h e  s t a t u s - r o l e s  m e e t  t h i s  d e s i d e r a t u m .   

 ( a )  On the  quest ion what  desideratum soc ia l  inst i tut ions  have  to  meet  in  

o r d e r  t o  c o u n t  a s  r e l e v a n t  e m p i r i c a l  f a c t s ,  t h e  b e s t  a c c o u n t  i s  l a i d  d o w n  b y  

David  Mi l ler .  In  Pol i t i ca l  Phi losophy for  Ear thl ings ,  he  argues  that  ideal  theory  

i s  d e p e n d e n t  o n  a  r a n g e  o f  e m p i r i c a l  f a c t s :  o n  “ g e n e r a l  f e a t u r e s  o f  t h e  h u m a n  
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condi t ion”  but  a lso  on fac ts  “ that  hold  t rue  in  some human soc iet ies  but  not  in  

o t h e r s . ” 52 H e  a s c r i b e s  t h e  s a m e  v i e w  t o  R a w l s :   

[ T ] h e  t h e o r y  o p e n l y  r e s t s  o n  a  n u m b e r  o f  a s s u m p t i o n s  a b o u t  t h e  s u b j e c t  m a t t e r  
o f  j u s t i c e ,  u s i n g  t h a t  p h r a s e  i n  i t s  b r o a d e s t  s e n s e .  F o r  i n s t a n c e ,  i t  a s s u m e s  t h a t  
[ … ]  t h e  m e m b e r s  o f  s u c h  a  c o m m u n i t y  n e v e r t h e l e s s  h o l d  a n  i r r e d u c i b l y  p l u r a l  
s e t  o f  b e l i e f s  a b o u t  t h e  g o o d  l i f e ;  t h a t  t h e r e  e x i s t s  a  b a s i c  s t r u c t u r e  o f  s o c i a l  
a n d  p o l i t i c a l  i n s t i t u t i o n s  c a p a b l e  o f  b e i n g  r e g u l a t e d  b y  p r i n c i p l e s  o f  j u s t i c e  
a n d  d e t e r m i n i n g ,  t o  a  l a r g e  e x t e n t ,  t h e  d i f f e r e n t  l i f e - c h a n c e s  o f  i n d i v i d u a l s ;  
[…]  that  the  product ion and dis t r ibut ion of  such goods  occurs  pr imar i ly  t h r o u g h  
s o m e  f o r m  o f  m a r k e t  e c o n o m y ;  t h a t  c h i l d r e n  a r e  r a i s e d  i n  f a m i l i e s  r a t h e r  t h a n  
c o m m u n a l l y ;  a n d  s o  f o r t h . 53  
 
M i l l e r ’ s  a c c o u n t  i s  a n  a d v a n c e  o v e r  R a w l s ’  b e c a u s e  h e  c l a r i f i e s  t h e  i s s u e  a t  

hand.  On the  one hand,  Mi l ler  expla ins  wi th  more  prec is ion in  what  sense  nor -

m a t i v e  t h e o r i e s  a r e  d e p e n d e n t  o n  a  r a n g e  o f  e m p i r i c a l  f a c t s .  H e  w r i t e s :  “ T h e  

Facts  […]  ground the  theory  in  a  presupposi t ional  sense:  unless  they  held  t rue  

of  the  soc iety  to  which  the  pr inc iples  of  just ice  are  to  be  appl ied,  pr inc iples  of  

the  k ind that  John Rawls  proposes  would  be  i r re levant .  The  fac ts  do  not  deter -

mine the  content  of  the  pr inc iples  [ . . . ]  but  they  determine what  the  theory  must  

b e  a b o u t . ” 54 S o  i d e a l  t h e o r y  i s  d e p e n d e n t  o n  a  r a n g e  o f  e m p i r i c a l  f a c t s  i n  t h e  

sense  t h a t  t h e s e  f a c t s  f o r m  t h e  s u b j e c t  o f  t h e  t h e o r y .   

 On the  other  hand,  Mi l ler  expla ins  plausibly  when  something is  to  count  

as  a  re levant  empir ica l  fac t ,  so  when the  soc ia l  inst i tut ions  must  feature  in  the  

n o r m a t i v e  i d e a l ,  n a m e l y  w h e n  a  l a r g e  p r o p o r t i o n  o f  t h e  p o p u l a t i o n  i s  d e e p l y  

                                                             
52 M i l l e r  ( 2 0 0 8 :  4 5 ) .  
53 i b i d :  4 0 .  
54 I b i d :  4 5 .  
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c o m m i t t e d  t o  t h e  s o c i a l  i n s t i t u t i o n .  M i l l e r ’ s  a r g u m e n t  f o r  t h i s  r u n s  a s  f o l l o w s :  

p o l i t i c a l  p h i l o s o p h y  i s  a  b r a n c h  o f  p r a c t i c a l  p h i l o s o p h y  a n d  a s  s u c h  i t  i s  s u p -

p o s e d  t o  g i v e  g u i d a n c e  f o r  a c t i o n .  I t  “ s h o u l d  b e  a i m e d  a t  c i t i z e n s  g e n e r a l l y ,  

set t ing out  pr inc iples  that  they  might  fo l low when support ing or  changing thei r  

i n s t i t u t i o n s  a n d  p r a c t i c e s . ” 55 A n d  i f  p e o p l e  a r e  t o  f o l l o w  t h e  p r i n c i p l e s ,  t h e  

i d e a l  must  feature  cer ta in  soc ia l  inst i tut ions:  those  to  which  a  large  proport ion 

of  the  populat ion is  fundamental ly  committed to .  For  i f  i t  d id  not ,  people  would  

be  asked to  discard  fundamental  commitments ,  which  in  turn  would  undermine 

t h e i r  m o t i v a t i o n  t o  i m p l e m e n t  t h e  i d e a l .    

 ( b )  T h i s  g i v e s  m e  t h e  d e s i d e r a t u m  s o c i a l  i n s t i t u t i o n s  h a v e  t o  m e e t  i n  

order  to  be  re levant  empir ica l  fac ts  for  ideal  theory .  I  now point  out  that  the  

s tatus - ro les  as  par t  o f  the  var ious  spheres  meet  th is  des ideratum.  To  see  this ,  

note  t h a t  M i l l e r  a f f i r m s  i t  i n  t h e  c a s e  o f  t h e  f a m i l y :  

R a w l s  m a k e s  i t  c l e a r  t h a t  h e  d o e s  n o t  r e q u i r e  o r  p r e s u p p o s e  a n y  p a r t i c u l a r  f a m -
i l y  s t r u c t u r e  —  h e  i s  i n  f a v o u r  o f  g r e a t e r  e q u a l i t y  b e t w e e n  m e n  a n d  w o m e n ,  h e  
d o e s n ’ t  r u l e  o u t  s a m e - s e x  m a r r i a g e ,  e t c .  —  b u t  h e  n o n e t h e l e s s  c o n t i n u e s  t o  a s -
s u m e  t h a t  c h i l d r e n  w i l l  c o n t i n u e  t o  b e  r a i s e d  i n  s m a l l  f a m i l y  u n i t s  [ … ] .  W h y  
d o e s  h e  a s s u m e  t h i s ?  [ … ]  W h a t  R a w l s  r e a l l y  m e a n s  i s  t h a t  [ … ]  p r o p o s a l s  t o  g e t  
r i d  o f  t h e  f a m i l y  a l t o g e t h e r  a n d  r e p l a c e  i t  w i t h  s o m e  o t h e r  i n s t i t u t i o n  f o r  r a i s -
i n g  c h i l d r e n  s t e p  b e y o n d  t h o s e  b o u n d s  [ o f  f e a s i b i l i t y ]  —  n o t  b e c a u s e  t h e y  b r e a k  
s o m e  n a t u r a l  l a w  ( R a w l s  c a n n o t  b e  u n a w a r e  t h a t  t h e r e  a r e  a l t e r n a t i v e  w a y s  o f  
r a i s i n g  c h i l d r e n  t h a t  h u m a n  s o c i e t i e s  h a v e  f o l l o w e d ) ,  b u t  b e c a u s e  i n  l i b e r a l  
s o c i e t i e s  p e o p l e  a r e  f u n d a m e n t a l l y  c o m m i t t e d  t o  f a m i l y  l i f e  i n  s o m e  f o r m . 56 
 

                                                             
55 i b i d :  4 4 .  
56 i b i d :  4 3 .  
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M i l l e r  m a i n t a i n s  t h a t  “ p e o p l e  a r e  f u n d a m e n t a l l y  c o m m i t t e d  t o  f a m i l y  l i f e  i n  

s o m e  f o r m ” ,  b u t  t h i s  i s  n o t  v e r y  p r e c i s e .  W h a t  t h i s  i n v o l v e s ,  I  t h i n k ,  i s  t h a t  

p e o p l e  i n  l i b e r a l s  s o c i e t i e s  a r e  f u n d a m e n t a l l y  c o m m i t t e d  t o  p a r e n t i n g ,  t o  a c t -

i n g  a s  a  m o t h e r  o r  a s  a  f a t h e r ,  t o  a s s u m e  a  p a r t i c u l a r  r o l e .  I n  t u r n ,  t h i s  m e a n s  

t h a t  t h e y  a r e  c o m m i t t e d  t o  t h e  p r e s e n c e  o f  t h e  s t a t u s - r o l e  –  i n  t h e  s e n s e  t h a t  

p r o p o s a l s  t o  g e t  r i d  o f  t h e  r o l e  a l t o g e t h e r  w o u l d  s t e p  b e y o n d  t h e  b o u n d s  o f  

w h a t  i s  f e a s i b l e .   

 I f  t h i s  i s  t r u e ,  s o  i f  p e o p l e  a r e  t a k e n  t o  b e  c o m m i t t e d  t o  t h e  r o l e  o f  t h e  

parent ,  t h e n  i t  s e e m s  p r i m a  f a c i e  p l a u s i b l e  t h a t  p e o p l e  a r e  a l s o  c o m m i t t e d  t o  

t h e  o t h e r  s t a t u s - r o l e s  t h a t  H o n n e t h  d i s c e r n s :  c l o s e  f r i e n d ,  r o m a n t i c  p a r t n e r ,  

c h i l d ,  p r o d u c e r ,  c o n s u m e r ,  e m p l o y e r ,  e m p l o y e e ,  c i t i z e n  a n d  c i v i l  s e r v a n t .  I  d o  

n o t  s e e  w h y  p e o p l e  w o u l d  b e  m o r e  w i l l i n g  t o  a c c e p t  p r o p o s a l s  t o  g e t  r i d  o f  

t h e s e  r o l e s  t h a n  t o  g e t  r i d  o f  t h e  r o l e  o f  t h e  p a r e n t ,  t o  g i v e  u p  o n  a c t i n g  a s  a  

f r iend,  a  c o n s u m e r  o r  a  c i t i z e n .  

 T h i s  i s  u l t i m a t e l y  a n  e m p i r i c a l  c l a i m  a n d  m o r e  w o r k  n e e d s  t o  b e  d o n e  

to  demonstrate  that  people  in  fac t  care .  But  here  is  a  reason why to  expect  t h a t  

outcome.  Mi l ler  s tates  that  people  are  fundamental ly  committed to  family  l i fe ,  

a n d  t h i s  i s  p r e s u m a b l y  b e c a u s e  f a m i l y  l i f e  s e r v e s  t h e  r e a l i z a t i o n  o f  c e r t a i n  i n -

t e r e s t .  T h e  s t a t u s - r o l e s  t h a t  H o n n e t h  i d e n t i f i e s  a l s o  s e r v e  t h e  r e a l i z a t i o n  o f  

c e r ta in  interests  p e o p l e  feel  s t rongly  about  (see  §46 for  a  f i rs t  approximat ion) .  
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Hence,  i t  i s  to  be  expected that  people  are  committed to  the  presence  of  those  

s tatus - ro les ,  too.     

 S o  I  c o n c l u d e  t h a t  t h e  s t a t u s - r o l e s  t h a t  f o r m  t h e  v a r i o u s  s o c i a l  s p h e r e s  

meet  Mi l ler ’s  des ideratum and therefore  qual i fy  as  re levant  empir ica l  fac ts  for  

ideal  theor ies .  This  responds  to  the  chal lenge I  present  in  the  previous  sect ion,  

i . e .  t h a t  H o n n e t h ’ s  s e l e c t i o n  i s  a r b i t r a r y .  I t  m i g h t  t u r n  o u t  t h a t  f u r t h e r  s t a t u s -

r o l e s  e x i s t  t h a t  a l s o  m e e t  M i l l e r ’ s  d e s i d e r a t u m  a n d  w e  n e e d  t o  c o n s i d e r  t o  

a r r i v e  a t  a  c o m p l e t e  a c c o u n t  o f  t h e  e m p i r i c a l  i n f o r m a l  s t r u c t u r e .  B u t  i t  s e e m s  

t h a t  a n  a c c o u n t  o f  r e l e v a n t  s o c i a l  c a t e g o r i e s  s h o u l d  i n c l u d e  a t  t h e  v e r y  l e a s t  

t h e  r o l e s  t h a t  H o n n e t h  h i g h l i g h t s .  T h a t  i s  a  g o o d  b e g i n n i n g .   

 

C o n c l u s i o n  

I  d e f e n d e d  f o u r  m a i n  p o i n t s  i n  t h i s  c h a p t e r :  

1 )  T h e  r u l e s  a t t a c h e d  t o  s t a t u s - r o l e s  i n  s o c i a l  s p h e r e s  c a n  b e  s e e n  a s  

s o c i a l  n o r m s ,  w h i c h  m e a n s  t h a t  t h e y  c a n  b e  r e g a r d e d  a s  p a r t  o f  t h e  

i n f o r m a l  s t r u c t u r e .  

2 )  T h e  s o c i a l  w o r l d  f a l l s  i n t o  s e v e n  m a i n  s o c i a l  s p h e r e s  w h i c h  e n c i r c l e  

a  r a n g e  o f  s t a t u s - r o l e s .   

3 )  T h e  r u l e s  b u i l t  i n t o  t h e s e  r o l e s  m a k e  u p  t h e  e m p i r i c a l  i n f o r m a l  s t r u c -

t u r e .  
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4 )  T h e  t w o  c h a l l e n g e s  t h a t  H o n n e t h ’ s  a c c o u n t  o f  t h e  s o c i a l  w o r l d  f a c e s  

c a n  b e  o v e r c o m e ,  i . e .  t h a t  ( a )  t h e  s t a t u s - r o l e s  h e  h i g h l i g h t s  d o  n o t  

b u n d l e  s o c i a l  n o r m s  a n d  ( b )  t h a t  t h e  s e l e c t i o n  o f  r e l e v a n t  s o c i a l  i n -

s t i t u t i o n s  i s  a r b i t r a r y .    

 
Taken together ,  Chapter  4  and Chapter  5  of fer  an  in -depth  account  of  the  infor -

mal  s t ructure.  The  takeaway point  i s  that  the  s t ructure  is  the  set  o f  soc ia l  norms 

t h a t  a r e  a t t a c h e d  t o  t h e  s t a t u s - r o l e s  I  h i g h l i g h t  i n  t h i s  c h a p t e r .  T h e  l e v e l  o f  

d e t a i l  w a s  r e q u i r e d  f o r  t h e  t h e o r y  o f  d y s t o p i a n  l i b e r a l i s m  I  a m  p r e s e n t i n g  i n  

th is  d isser tat ion.  On the  one hand,  the  ins ights  into  the  concept  of  the  informal  

s t r u c t u r e  a r e  i n d i s p e n s a b l e  t o  d e f e n d  t h e  c l a i m  t h a t  t h e  s t r u c t u r e  s h o u l d  b e  

t a k e n  a s  a  s u b j e c t  o f  t h e  C r u e l t y  P r i n c i p l e ,  a s  I  w i l l  s h o w  i n  t h e  n e x t  c h a p t e r .  

O n  t h e  o t h e r  o n e ,  t h e  d e s c r i p t i o n  o f  t h e  e m p i r i c a l  i n f o r m a l  s t r u c t u r e  i s  i m -

p o r t a n t  f o r  t h e  i n v e s t i g a t i o n  I  w i l l  t a k e  u p  i n  C h a p t e r  7 .  F o r  i t  g i v e s  m e  a  s i t e  

t o  w h i c h  t h e  C r u e l t y  P r i n c i p l e  c a n  b e  a p p l i e d :  i . e .  t h e  s t a t u s - r o l e s  t h a t  m a k e  

u p  t h e  d i f f e r e n t  s o c i a l  s p h e r e s .  
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C h a p t e r  6  

T h e  i n f o r m a l  s t r u c t u r e  a s  a  s i t e  o f  t h e  C r u e l t y  P r i n c i p l e  

 

I n t r o d u c t i o n  

In  the  preceding t w o  c h a p t e r s  I  h a v e  p r e s e n t e d  a n  i n - d e p t h  a c c o u n t  of  the  in -

f o r m a l  s t r u c t u r e  v i s - à - v i s  t h e  c o e r c i v e  s t r u c t u r e  a n d  t h e  s o c i a l  e t h o s .  O n  t h e  

b a s i s  o f  t h i s  a c c o u n t ,  w e  c a n  n o w  t u r n  t o  t h e  s e c o n d  m a i n  e l e m e n t  o f  t h e  d y s -

t o p i a n  l i b e r a l i s m  I  d e f e n d ,  n a m e l y  t h e  i d e n t i f i c a t i o n  o f  t h e  i n f o r m a l  s t r u c t u r e  

a s  a  s i t e  o f  t h e  C r u e l t y  P r i n c i p l e .  T h i s  m e a n s  t h a t  t h e  C r u e l t y  P r i n c i p l e  s h o u l d  

be  appl ied to  the  informal  s t ructure,  that  i t  should  give  di rect ions  for  i t s  shape.   

 T h i s  i s  n o t  a n  u n c o n t r o v e r s i a l  p r e m i s e .  A  w i d e l y  h e l d  v i e w  i n  t h e  p o s t -

Rawls ian  l i terature  is  that  pr inc iples  of  just ice  apply  to  the  legal  coerc ive  s t ruc -

t u r e  a l o n e . 1 G i v e n  t h a t  a t  l e a s t  s o m e  d e m a n d s  o f  t h e  C r u e l t y  P r i n c i p l e  c a n  b e  

s e e n  a s  d e m a n d s  o f  j u s t i c e  ( S e e  C h a p t e r  2 ,  § 2 3 ) ,  i t  m i g h t  n o w  b e  a r g u e d  t h a t  

t h i s  p r i n c i p l e  q u a  p r i n c i p l e  o f  j u s t i c e  a p p l i e s  t o  t h e  l e g a l  s t r u c t u r e  a l o n e  a n d  

                                                             
1 I t  i s  n o t  e n t i r e l y  c l e a r  w h a t  R a w l s  h i m s e l f  t h o u g h t  o n  t h i s  q u e s t i o n .  T h e  s u b j e c t  o f  
j u s t i c e ,  for  h im  (1993:  258) ,  is  the  basic  s t ructure  of  soc iety ,  which  entai ls  “ the  pol i t ica l  
c o n s t i t u t i o n ,  t h e  l e g a l l y  r e c o g n i z e d  f o r m s  o f  p r o p e r t y ,  a n d  t h e  o r g a n i z a t i o n  o f  t h e  e c o n -
o m y ,  a n d  t h e  n a t u r e  o f  t h e  f a m i l y . ”  W h i l e  R a w l s  i s  c l e a r  o n  w h a t  i s  t o  b e  t a k e n  a s  a  
s u b j e c t  o f  j u s t i c e ,  i t  i s  i m p o r t a n t  t o  n o t e  t h a t  h e  d o e s  n o t  i n t e n d  i t  a s  a  f u l l  a c c o u n t  o f  
t h e  s u b j e c t .  A s  h e  p u t s  i t  ( 1 9 7 1 :  5 8 ) ,  “ [ a ]  g e n e r a l  t h e o r y  o f  j u s t i c e  w o u l d  c o n s i d e r  w h e n  
r i t u a l s  a n d  o t h e r  p r a c t i c e s  n o t  c o m m o n l y  t h o u g h t  a s  j u s t  o r  u n j u s t  a r e  s u b j e c t ”  t o  a n  
a s s e s s m e n t  o n  t h e  b a s i s  o f  j u s t i c e .  I n  v i e w  o f  t h i s ,  i t  i s  n o t  e n t i r e l y  c l e a r  w h e t h e r  t h e  
i n f o r m a l  s t r u c t u r e  i s  t a k e n  a s  a  s i t e  o f  j u s t i c e  o r  n o t .  
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n o t  a t  a l l  t o  t h e  i n f o r m a l  o n e .  I n  b r i e f ,  t h e  o b j e c t i o n  i s  t h a t  t h e  s u b j e c t  o f  t h e  

C r u e l t y  P r i n c i p l e  m u s t  b e  r e s t r i c t e d .   

 H e n c e  I  p u r s u e  t w o  g o a l s  i n  t h i s  c h a p t e r :  one goal  i s  to  counter  the  ob-

j e c t i o n  a n d  t h e  o t h e r  i s  t o  p u t  f o r w a r d  a n  a r g u m e n t  f o r  t h e  c l a i m .  I n  t h e  f i r s t  

p a r t  ( § 5 1 - § 5 4 ) ,  I  l o o k  a t  f o u r  t h e o r i e s  o f  t h e  s u b j e c t  o f  j u s t i c e ,  e a c h  o f  t h e m  

st ipulat ing a  d i f ferent  c r i ter ion to  determine what  the  s i te  i s .  I  a t tempt  to  show 

t h a t  n o n e  o f  t h e m  g i v e s  u s  s u f f i c i e n t  r e a s o n  t o  e x c l u d e  t h e  i n f o r m a l  s t r u c t u r e  

f rom the  s i te  of  just ice . 2 I t  then a lso  fo l lows  that  those  theor ies  do  not  provide  

s u f f i c i e n t  r e a s o n  n o t  t o  c o u n t  t h e  i n f o r m a l  s t r u c t u r e  a s  a  s u b j e c t  o f  t h e  C r u e l t y  

P r i n c i p l e  q u a  p r i n c i p l e  o f  j u s t i c e .  

 I n  t h e  s e c o n d  p a r t  ( § 5 5 - § 5 8 ) ,  I  p r e s e n t  t h e  m a i n  a r g u m e n t  f o r  t h e  c l a i m  

t h a t  t h e  i n f o r m a l  s t r u c t u r e  i s  t o  b e  t a k e n  a s  a  s i t e  o f  t h e  C r u e l t y  P r i n c i p l e .  T o  

t h i s  e n d ,  I  d e m o n s t r a t e  t h a t  t h e  c o e r c i v e  s t r u c t u r e  a l o n e  i s  n o t  s u f f i c i e n t  t o  

                                                             
2 T h e  c l a i m  i s  f a m i l i a r  b u t  n o t  t h e  a r g u m e n t .  T h e  f a m i l i a r  c l a i m  i s  t h a t  t h e  i n f o r m a l  
s t r u c t u r e  i s  n o t  t o  b e  e x c l u d e d  f r o m  t h e  s u b j e c t  o f  p o l i t i c a l  p r i n c i p l e s .  C o h e n  ( 1 9 9 7 )  w a s  
t h e  f i r s t  t o  p u t  i t  f o r w a r d  a n d  n o t  t h e  l a s t .  J a m e s  ( 2 0 0 5 :  2 6 )  argues  that  inform al  soc ia l  
pract ices  are  s u b j e c t  t o  a s s e s s m e n t  a c c o r d i n g  t o  p r i n c i p l e s  o f  s o c i a l  j u s t i c e .  H e  refers  to  
pract ices  s u c h  a s  t h e  f o l l o w i n g :  “ M e n  c o m m o n l y  s i t  o n  a  bus  bench with  arm s out  and 
legs  s p r e a d ,  without  suf fer ing socia l  s c o r n .  W o m e n  a r e  e x p e c t e d  t o  s i t  l e a n i n g  f o r w a r d ,  
w i t h  k n e e s  t o u c h i n g ,  a n d  a r m s  f o l d e d  i n  t h e i r  l a p s . ”  M o r e o v e r ,  J u l i u s  ( 2 0 0 3 )  a n d  Y o u n g  
( 2 0 1 1 )  d e f e n d  t h e  v i e w  t h a t  t h e  b a s i c  s t r u c t u r e  a s  t h e  s u b j e c t  o f  j u s t i c e  i s  m o r e  c a p a -
c i o u s  t h a n  R a w l s  h a s  i t .  I t  s e e m s  t h a t  t h e i r  v i e w  o n  t h e  b a s i c  s t r u c t u r e  c a n  w i t h  s o m e  
interpretat ive  char i ty  be  seen to  inc lude the  inform al  s t ructure  as  wel l .  But  the  argum ent  
I  present  is  d i f ferent  in  t h a t  i t  d o e s  n o t  d e p e n d  o n  o n e  ( p o s s i b l y  p r o b l e m a t i c )  t h e o r y  
o f  t h e  s u b j e c t  o f  p r i n c i p l e s  of  just ice .  Instead,  I  want  to  show that  m ult ip le  theor ies  lead 
to  the  sam e conclusion.   
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combat  c ruel ty .  This  means,  or  so  I  a rgue,  that  barr ing any  persuasive  counter -

a r g u m e n t s  the  pr inc iple  should  a lso  be  appl ied to  e i ther  the  informal  s t ructure  

or  the  soc ia l  e thos,  in  addi t ion to  the  coerc ive  s t ructure.  I  then expla in  why the  

i n f o r m a l  s t r u c t u r e  i s  t o  b e  p r e f e r r e d  o v e r  t h e  s o c i a l  e t h o s .  O v e r a l l ,  t h i s  l e a d s  

t o  a  p r e c i s e  account  of  the  subject  o f  the  Cruel ty  Pr inc iple ,  i n c l u d i n g  t h e  i n f o r -

m a l  a n d  t h e  c o e r c i v e  s t r u c t u r e ,  b u t  n o t  t h e  s o c i a l  e t h o s .    

 

§ 5 1  D e m o c r a t i c  l e g i t i m a c y  &  C o e r c i o n   

I n  t h e  f o l l o w i n g  f o u r  s e c t i o n s  I  w i l l  l o o k  a t  t h e  f o u r  m o s t  c o m m o n  t h e o r i e s  o f  

t h e  s u b j e c t  o f  j u s t i c e ,  e a c h  o f  t h e m  s t i p u l a t i n g  a  d i f f e r e n t  c r i t e r i o n  t o  d e t e r -

mine what  the  s i te  i s .  In  each case  I  wi l l  assume that  these  a lso  work  as  theor ies  

of  the  subject  o f  the  Cruel ty  Pr inc iple ,  g iven that  a t  least  some of  i t s  demands  

can be  r e g a r d e d  a s  d e m a n d s  o f  j u s t i c e .   

I  s tar t  wi th  Nagel ’s  account ,  which  speci f ies  coerc ion in  conjunct ion wi th  

democrat ic  legi t imacy  as  the  c r i ter ion to  determine the  s i te  of  pr inc iples .  As  he  

p u t s  i t ,  p e o p l e  m u s t  b e  t h e  “ p u t a t i v e  j o i n t  a u t h o r s  o f  t h e  c o e r c i v e l y  i m p o s e d  

s y s t e m . ” 3 T o  l i m i t  t h e  s u b j e c t  o f  p o l i t i c a l  p r i n c i p l e s  t o  t h e  l e g a l  s t r u c t u r e ,  t w o  

p r e m i s e s  a r e  r e q u i r e d .  T h e  f i r s t  p r e m i s e  i s  t h a t  t h e  l e g a l  s t r u c t u r e ,  i n  c o n t r a s t  

                                                             
3 Nagel  (2005:  128) .  S im ilar ly ,  M urphy  (1998:  26)  argues  that  the  subject  needs  to  “ s p e a k  
i n  t h e  n a m e  o f  a n  e n t i r e  p o l i t i c a l  c o m m u n i t y . ”    
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to  the  informal  one,  meets  th is  c r i ter ion.  Second,  i t  must  be  t rue  that  i t  i s  th is  

c r i t e r i o n  t h a t  r e n d e r s  a  s t r u c t u r e  t h e  s u b j e c t  o f  j u s t i c e .   

 I  t h i n k  t h a t  t h e  f i r s t  p r e m i s e  i s  t r u e  b o t h  e m p i r i c a l l y  a n d  c o n c e p t u a l l y .  

O n  t h e  e m p i r i c a l  l e v e l ,  i t  i s  t r u e  t h a t  i n  t h o s e  l e g a l  s y s t e m s  w h e r e  p a r t i c u l a r  

d e l i b e r a t i v e  p r o c e d u r e s  a r e  i n  p l a c e  t h e  p e o p l e  c a n  b e  s e e n  a s  p u t a t i v e  j o i n t  

authors  of  the  coerc ively  imposed system.  These  legal  systems can be  at t r ibuted 

d e m o c r a t i c  l e g i t i m a c y .  M o r e o v e r ,  i t  i s  c o r r e c t  t h a t  i n  t h e  c a s e  o f  t h e  i n f o r m a l  

s t r u c t u r e  t h e  p e o p l e  c a n n o t  b e  seen as  putat ive  authors ,  g iven that  no  del iber -

a t i v e  p r o c e d u r e s  a r e  i n  p l a c e .  R a t h e r ,  a s  B r e n n a n  e t  a l .  p o i n t  o u t ,  t h e  m o s t  

common way  in  which  n o r m s  h a v e  a r i s e n  o v e r  t i m e  is  v ia  the  inf luence  of  pow-

er ful  groups  of  people:  F i rs t  some people  f rom the  upper  c lasses  or  wi th  c ler ica l  

author i ty  set  a  ru le  about  what  behaviour  i s  appropr iate .  Then i t  became a  rule  

f o r  t h e  r e m a i n d e r  o f  t h e  p o p u l a t i o n . 4   

 We can now see  on the  conceptual  level  why the  legal  coerc ive  s t ructure  

is  bet ter  sui ted to  a t t a i n  d e m o c r a t i c  l e g i t i m a c y  t h a n  t h e  i n f o r m a l  s t ructure.  As  

I  f l e s h  o u t  i n  C h a p t e r  4 ,  t h e  c o e r c i v e  s t r u c t u r e  i s  t h e  s e t  o f  f o r m a l  l e g a l  n o r m s .  

I t  t h u s  c o m p r i s e s  s e c o n d a r y  r u l e s  t h a t  “ s p e c i f y  t h e  w a y s  i n  w h i c h  t h e  p r i m a r y  

rules  may be  conclus ively  ascer ta ined,  int roduced,  e l iminated,  var ied,  and the  

fac t  o f  thei r  v io lat ion conclus ively  determined.” 5 The  presence  of  the  seconda r y  

                                                             
4 F o r  a  m o r e  d e t a i l e d  d i s c u s s i o n ,  s e e  B r e n n e n  e t  a l .  ( 2 0 1 3 :  1 7 1 ) .  
5 B r e n n a n  e t  a l .  ( 2 0 1 3 :  4 2 ) .  
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r u l e s  i s  a  c o n d i t i o  s i n e  q u a  n o n  t o  s e t  u p  d e m o c r a t i c  p r o c e d u r e s .  T h e  c o e r c i v e  

s t r u c t u r e  i s  t h u s  w e l l - s u i t e d  t o  a t t a i n  d e m o c r a t i c  l e g i t i m a c y .  I n  c o n t r a s t ,  t h e  

informal  one does  not  comprise  secondary  rules ,  as  I  expla in  in  §41,  which  is  a  

b a r r i e r  f o r  t h e  f o r m a t i o n  o f  d e m o c r a t i c  p r o c e d u r e s .  

Though the  f i rs t  premise  is  p lausible ,  I  th ink  that  the  second one is  more  

problemat ic .  I t  s ta tes  that  coerc ion that  i s  imposed in  a  democrat ic  fashion is  a  

n e c e s s a r y  f e a t u r e  f o r  a  s t r u c t u r e  t o  c o u n t  a s  a  s i t e  o f  p o l i t i c a l  p r i n c i p l e s .  A n d  

i t  i s  problemat ic  g iven that  i t  leads  to  a  consequence that  Abizadeh ar t i culates  

a s  f o l l o w s :  “ t h e  m o r e  a  s t a t e  c o m e s  c l o s e r  t o  a  t y r a n t ’ s  r u l e ,  t h e  l e s s  i t  c a n  b e  

c r i t i c i z e d  f o r  b e i n g  u n j u s t . ” 6 I n  o t h e r  w o r d s ,  a  l e g a l  s t r u c t u r e  w i t h o u t  d e m o -

crat ic  legi t imat ion would  cease  to  be  subject  to  moral  pr inc iples  and moral  as -

sessment .  This  seems unacceptable.  I t  thus  turns  out  that  democrat ic  legi t imacy  

c a n n o t  b e  a  n e c e s s a r y  r e q u i r e m e n t  f o r  a n  i n s t i t u t i o n  o r  s t r u c t u r e  t o  f a l l  u n d e r  

t h e  s u b j e c t  o f  j u s t i c e .  

 I n  r e s p o n s e  t o  t h i s ,  o n e  m i g h t  d r o p  t h e  d e m o c r a t i c  l e g i t i m a c y  r e q u i r e -

m e n t  a n d  k e e p  u p  t h e  c o e r c i o n  r e q u i r e m e n t .  O n e  m i g h t  a r g u e ,  a s  V a l e n t i n i  

does,  that  coerc ion removes  autonomy and that  i t  i s  th is  feature  that  renders  a  

s t r u c t u r e  a  s i t e  o f  j u s t i c e . 7  

But  i f  coerc ion a lone is  the  dec is ive  c r i ter ion,  then both  the  coerc ive  and  

                                                             
6 A b i z a d e h  ( 2 0 0 7 :  3 5 2 ) .  
7 V a l e n t i n i  ( 2 0 1 1 ) .  
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the  informal  s t ructure  are  to  be  counted in .  As  I  wr i te  in  Chapter  4  (speci f i ca l ly  

i n  § 3 8 ) ,  b o t h  s t r u c t u r e s  c a n  b e  c o e r c i v e  e v e n  i f  c o e r c i o n  i s  u n d e r s t o o d  a s  w h a t  

G.A.  Cohen ca l ls  pure  coerc ion.  The  same point  i s  a lso  put  forward  by  Blake  who 

a r g u e s  t h a t  p e o p l e  c a n  “ b e  d e n i e d  t h e i r  a u t o n o m y  b y  b e i n g  s t a r v e d ,  d e e p l y  

i m p o v e r i s h e d ,  o r  s u b j e c t e d  t o  o p p r e s s i v e  a n d  m a r g i n a l i z i n g  n o r m s ” , 8 w h i c h  

m e a n s  f o r  h i m  t h a t  i n d i v i d u a l s  c e a s e  t o  b e  “ a u t h o r s  o f  [ t h e i r ]  o w n  l i v e s  [ … ]  

a b l e  t o  d e v e l o p  a n d  p u r s u e  s e l f - c h o s e n  g o a l s  a n d  r e l a t i o n s h i p s . ” 9 I n  t h e  l i g h t  

o f  t h i s ,  i t  w o u l d  b e  a r b i t r a r y  t o  i n c l u d e  t h e  c o e r c i v e  s t r u c t u r e  a s  a  s i t e  a n d  

exc lude the  informal  one.  Such a  v iew would,  to  use  Valent ini ’ s  phrase,  “suf fer  

f r o m  w h a t  m i g h t  b e  c a l l e d  a  f e t i s h i s m  o f  s t a t e  c o e r c i o n . ” 10 

I n  s u m ,  I  c o n c l u d e  t h a t  t h i s  a c c o u n t  o f  t h e  s u b j e c t  o f  j u s t i c e  d o e s  n o t  

o f f e r  a  p r i n c i p l e d  r e a s o n i n g  t o  e x c l u d e  t h e  i n f o r m a l  s t r u c t u r e .  

 

§ 5 2  P e r v a s i v e  I m p a c t  

S o  f a r  I  h a v e  a r g u e d  t h a t  d e m o c r a t i c  l e g i t i m a c y  i s  n o t  a  s u i t a b l e  c r i t e r i o n  t o  

determine the  s i te  of  just ice ,  and that  i f  coerc ion a lone is  taken as  the  c r i ter ion,  

t h e n  b o t h  t h e  c o e r c i v e  a n d  t h e  i n f o r m a l  s t r u c t u r e  w o u l d  c o u n t  a s  s u b j e c t s .  I  

n o w  t u r n  t o  a n o t h e r  c r i t e r i o n  t h a t  R a w l s  e m p h a s i z e s :  p e r v a s i v e  i m p a c t .  

I n  h i s  l a t e  w o r k ,  R a w l s  s p e l l s  o u t  t w o  w a y s  i n  w h i c h  p e r v a s i v e  i m p a c t  i s   

                                                             
8 B l a k e  ( 2 0 0 1 :  2 7 2 ) .  
9 i b i d :  2 6 7 .  
10 V a l e n t i n i  ( 2 0 1 1 :  2 0 9 ) .  
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t o  b e  u n d e r s t o o d . 11 T h e  f i r s t  w a y  i s  a s  p r o f o u n d  i m p a c t  o n  t h e  e x t e n t  t o  w h i c h  

soc ia l ,  natural  and for tui tous  cont ingencies ,  i .e .  good and i l l  for tune,  exer t  in -

f luence  over  our  l ives ,  that  i s ,  on  indiv iduals ’  opportuni t ies  in  l i fe  and thus  on 

t h e i r  p e r s o n a l  h i s t o r y .  F o r  e x a m p l e ,  p r o p e r t y  l a w  c a n  c r e a t e  m a t e r i a l  s e c u r i t y  

a n d  t h u s  s h a p e  t o  w h i c h  e x t e n t  a n  i n d i v i d u a l  i s  v u l n e r a b l e  t o  i l l  f o r t u n e ,  a n d  

is  thus  seen to  have  pervas ive  impact .  The  second way  is  not  so  much as  impact  

o n  t h e  l i f e  p r o s p e c t s  o f  i n d i v i d u a l s  b u t  o n  w h a t  k i n d  o f  p e r s o n  o n e  b e c o m e s .  

P e r v a s i v e  i m p a c t  i s  u n d e r s t o o d  h e r e  a s  a  p r o f o u n d  i n f l u e n c e  o n  h o w  p e o p l e  

c o n c e i v e  o f  t h e m s e l v e s ,  w h a t  t h e i r  f i n a l  e n d s  a n d  p u r p o s e s  a r e ,  w h e t h e r  t h e y  

pursue them with  v igour  and conf idence  or  downheartedly  and wi th  low spi r i ts .   

 I f  pervas ive  impact  i s  taken as  the  c r i ter ion to  determine the  s i te  of  jus -

t i c e ,  d o e s  t h i s  m e a n  t h a t  t h e  i n f o r m a l  s t r u c t u r e  i s  t o  b e  e x c l u d e d ?  I  t h i n k  n o t .  

To  see  this ,  suppose there  is  the  soc ia l  norm that  people  wi th  disabi l i t ies  must  

be  approached in  a  d i f ferent  way  than people  wi thout  d isabi l i t ies ,  as  par t ia l  or  

l imited people.  I t  seems that  such a  norm would  have  pervas ive  impact  in  both  

senses  that  Rawls  speci f ies .  On the  one hand,  i t  would  a l low that  i l l - for tune has  

a  profound impact  on  the  l i fe  prospects  o f  d isabled people,  on  what  educat ional  

a n d  j o b  o p p o r t u n i t i e s  a r e  u p  f o r  g r a b s .  O n  t h e  o t h e r  h a n d ,  i t  w o u l d  a l s o  b r i n g  

f o r t h  a  c e r t a i n  s e l f - p e r c e p t i o n  a s  s e c o n d - c l a s s  c i t i z e n s ,  t h a t  p e o p l e  w i t h  d i s a -

b i l i t i e s  a r e  e m b i t t e r e d  a n d  a p a t h e t i c  i n  t h e  p u r s u i t  o f  t h e i r  e n d s .  I n  v i e w  o f  

                                                             
11 R a w l s  ( 2 0 0 1 :  5 6 ) .  A l s o ,  s e e  S c h e f f l e r  ( 2 0 0 6 :  104) .  
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that ,  i t  would  again  be  arbi t rary ,  on  the  bas is  o f  th is  account  of  the  subject  o f  

p o l i t i c a l  p r i n c i p l e s ,  n o t  t o  i n c l u d e  t h e  i n f o r m a l  s t r u c t u r e .   

One might  object  that  th is  argument  in  cont ingent  on a  par t i cular  under -

s tanding of  the  concept  of  pervas ive  impact ,  and that  on  other  accounts  i t  would  

t u r n  o u t  t h a t  t h e  i n f o r m a l  s t r u c t u r e  d o e s  n o t  h a v e  p e r v a s i v e  i m p a c t .  T h e n  i t  

w o u l d  f o l l o w  t h a t  i t  d o e s  n o t  q u a l i f y  a s  a  s i t e  o f  p o l i t i c a l  p r i n c i p l e s .   

I  t h i n k  t h a t  s u c h  a  r e s p o n s e  w o u l d  b e  m i s l e a d i n g .  I n  f a c t ,  i t  o c c u r s  t h a t  

on  any  p lausible  def ini t ion  of  pervas ive  impact  i t  would  turn  out  that  the  infor -

mal  s t ructure  has  th is  feature. 12 This  i s  because  any  plausible  conceptual izat ion 

o f  p e r v a s i v e  i m p a c t  m u s t  r e s t  o n  o u r  c o n s i d e r e d  j u d g m e n t s  a b o u t  i n d i v i d u a l  

c a s e s .  A n d  i t  o c c u r s  t h a t  e x c e s s i v e  m a r g i n a l i z a t i o n  o f  t h e  s o r t  j u s t  d e s c r i b e d  

would  be  judged a  case  of  pervas ive  impact .  This  impl ies  then that  ost rac ism of  

t h a t  s o r t  s h o u l d  a l w a y s  b e  s e e n  a s  p e r v a s i v e  i m p a c t ,  n o  m a t t e r  w h a t  t h e  e x a c t  

d e f i n i t i o n  i s .  A n d  g i v e n  t h a t  c e r t a i n  s o c i a l  n o r m s  exert  such force  on indiv idu-

a l s ,  i t  f o l l o w s  t h a t  t h e  i n f o r m a l  s t r u c t u r e  h a s  p e r v a s i v e  i m p a c t  o n  a l l  p l a u s i b l e  

a c c o u n t s  o f  t h e  t e r m .  

 In  conclus ion,  i t  fo l lows  that  on  the  bas is  o f  th is  theory  of  the  subject  o f  

j u s t i c e ,  t h e  i n f o r m a l  s t r u c t u r e  i s  a g a i n  n o t  t o  b e  e x c l u d e d .   

 

                                                             
12 I  a m  i n d e b t e d  t o  L a u r a  V a l e n t i n i  f o r  s u g g e s t i n g  t h e  f o l l o w i n g  a r g u m e n t  t o  m e .  
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§ 5 3  B a c k g r o u n d  c o n d i t i o n s  

R a w l s  a l s o  s u g g e s t s  a  f u r t h e r  c r i t e r i o n  t o  d e t e r m i n e  t h e  s u b j e c t  o f  p r i n c i p l e s :  

t h a t  t h e  i n s t i t u t i o n s  o r  s t r u c t u r e s  s e c u r e  t h e  b a c k g r o u n d  c o n d i t i o n s  u n d e r  

w h i c h  t h e  p r i n c i p l e s  c a n  b e  s a t i s f i e d .  W h a t  R a w l s  m e a n s  b y  t h i s  i s  t h a t  t h e  

i n s t i t u t i o n s  a n d  s t r u c t u r e s  s e c u r e  t h a t  t h e  a c t i o n s  o f  i n d i v i d u a l s  o v e r  a n  e x -

t e n d e d  p e r i o d  o f  t i m e  d o  n o t  u n d e r m i n e  d e s i r a b l e  p o l i t i c a l  p r i n c i p l e s . 13 T h e  

example  he  gives  i s  that  “ i t  i s  necessary  to  regulate ,  by  laws  governing inher -

i tance  and bequest ,  how people  acquire  property  so  [ that  t ransact ions  of  indi -

v i d u a l s  o v e r  t i m e  d o  n o t  u n d e r m i n e ]  f a i r  e q u a l i t y  o f  o p p o r t u n i t y  i n  e d u c a t i o n ,  

a n d  m u c h  e l s e . ” 14 P r o p e r t y  l a w  t h u s  q u a l i f i e s  a s  a  f i t  s u b j e c t .   

 L e t  u s  s e e  h o w  t h e  i n f o r m a l  s t r u c t u r e  f a r e s  o n  t h i s  c r i t e r i o n .  C o n s i d e r  

t h e  f o l l o w i n g  p o i n t  t h a t  f e m i n i s t s  h a v e  e m p h a s i z e d  o v e r  a n d  o v e r  i n  r e a c t i o n  

t o  R a w l s ’  T h e o r y  o f  J u s t i c e .  A s  O k i n  f o r  e x a m p l e  p u t s  i t :   

S o  l o n g  a s  t h e  s o c i a l  s t r u c t u r e s  t h a t  d e p e n d  u p o n  a  g e n d e r e d  d i v i s i o n  o f  l a b o u r  
a r e  s t i l l  i n  p l a c e ,  s o  l o n g  a s  w o m e n  r a i s [ e ]  c h i l d r e n  a n d  c a r [ e ]  f o r  t h e  s i c k  a n d  
e l d e r l y ,  a n d  s o  l o n g  a s  t h i s  w o r k  i s  p r i v a t i z e d ,  u n d e r v a l u e d ,  a n d  u n p a i d  o r  u n -
d e r p a i d ,  [ … ]  w o m e n  w i l l  r e m a i n  s y s t e m a t i c a l l y  d i s a d v a n t a g e d . 15  
 
We can restate  th is  as  fo l lows:  so  long as  cer ta in  soc ia l  norms are  in  place  that  

r e q u i r e  a  p a r t i c u l a r  i n t e r a c t i o n  b e t w e e n  m e n  a n d  w o m e n ,  t h e  a c t i o n s  o f  m e n  

                                                             
13 R a w l s  ( 2 0 0 1 ) .  A l s o  s e e  S c h e f f l e r  ( 2 0 0 6 )  w h o  a r g u e s  t h a t  b a c k g r o u n d  c o n d i t i o n s  r e f e r  
t o  t h o s e  i n s t i t u t i o n s  t h a t  g u a r a n t e e  t h a t  a c t i o n s  o f  i n d i v i d u a l s ,  g i v e n  t h e  p l u r a l i t y  o f  
v a l u e s  t h e y  m a y  p u r s u e  a n d  a s s u m i n g  t h a t  t h e y  c o m p l y  w i t h  t h e  n a t u r a l  d u t y  t o  s u p -
p o r t  j u s t  a r r a n g e m e n t s ,  d o  n o t  u n d e r m i n e  d e s i r a b l e  p o l i t i c a l  p r i n c i p l e s .   
14 i b i d :  5 3 .  
15 O k i n  ( 1 9 9 4 :  4 2 ) .  



 224 

and women wi l l  br ing for th  a  s tate  of  a f fa i rs  in  which  women are  disadvantaged 

i n  a  s y s t e m a t i c  f a s h i o n .  I f  t h i s  i s  c o r r e c t ,  i t  f o l l o w s  t h a t  a  p a r t i c u l a r  i n f o r m a l  

s t r u c t u r e  n e e d s  t o  b e  i n  p l a c e  s o  t h a t  t h e  a c t i o n s  o f  i n d i v i d u a l s  o v e r  a n  e x -

t e n d e d  p e r i o d  o f  t i m e  d o  n o t  u n d e r m i n e  c e r t a i n  d e s i r a b l e  p o l i t i c a l  p r i n c i p l e s .  

A c c o r d i n g l y ,  i t  s e e m s  t h a t  n e i t h e r  t h i s  t h e o r y  t o  d e t e r m i n e  w h a t  t h e  s i t e  i s  

g i v e s  u s  a  r e a s o n  t o  e x c l u d e  t h e  i n f o r m a l  s t r u c t u r e .  

 One might  object  now that  I  mis interpret  here  what  Rawls  means  by  se -

cur ing background condi t ions.  I n  h i s  d i s c u s s i o n  o f  t h i s  a c c o u n t ,  M u r p h y  draws  

a  para l le l  between Rawls ’  theory  and Nagel ’s  ideal  o f  a  moral  d iv is ion of  labour ,  

s t a t i n g  t h a t  “ t h e  b a s i c  i d e a  i s  t h e  s a m e .  I t  i s  t o  t a k e  t h e  b u s i n e s s  o f  s e c u r i n g  

j u s t i c e  o f f  p e o p l e ’ s  p l a t e s  i n  t h e i r  d a y - t o - d a y  l i v e s ,  [ … ]  t o  l i b e r a t e  t h e m  f r o m  

d a y - t o - d a y  c o n c e r n s  a b o u t  h o w  w e l l  e v e r y o n e  e l s e ’ s  l i v e s  a r e  g o i n g . ” 16 A c c o r d -

ing to  th is  interpretat ion,  what  i t  means  to  secure  background condi t ions  is  to  

a l l o w  i n d i v i d u a l s  t h e  p u r s u i t  o f  w h a t e v e r  t h e y  s e e  f i t  i n  t h e i r  d a i l y  l i v e s ,  w i t h  

n o  c o n c e r n  t o  b r i n g  f o r t h  a  p a r t i c u l a r  s t a t e  a f f a i r s .  O n e  m i g h t  a r g u e  t h a t  t h e  

i n f o r m a l  s t r u c t u r e  d i s q u a l i f i e s  a s  a  s u b j e c t  o n  t h i s  p a r t i c u l a r  u n d e r s t a n d i n g  

o f  t h e  c r i t e r i o n .   

I  d o  w a n t  t o  g o  i n t o  t h e  q u e s t i o n  o f  w h a t  t h e  c o r r e c t  r e a d i n g  o f  R a w l s ’  

text  i s  but  I  wi l l  leave  as ide  Murphy’s  interpretat ion.  And the  reason for  th is  i s  

t h a t  i t  d o e s  n o t  l e a d  u p  t o  a  c o n v i n c i n g  a c c o u n t  o f  t h e  s u b j e c t  o f  j u s t i c e .  N a g e l  

                                                             
16 M u r p h y  ( 1 9 9 8 :  2 5 8 ) .  
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h i m s e l f  a d m i t s  t h a t  t h e  i d e a  o f  t h e  d i v i s i o n  o f  m o r a l  l a b o u r  i n v o l v e s  s e r i o u s  

p r o b l e m s ,  i n  p a r t i c u l a r  t h a t  i t  i s  n o t  f e a s i b l e  t o  s e t  u p  l e g a l  i n s t i t u t i o n s  t h a t  

w o u l d  h a v e  t h e  i n t e n d e d  e f f e c t  o n  t h e  l i v e s  o f  c i t i z e n s . 17 A n d  i f  n o  i n s t i t u t i o n s  

or  s t ructures  meet  th is  c r i ter ion,  then the  subject  o f  just ice  would  be  an empty  

s e t ,  w h i c h  w o u l d  r e s u l t  i n  a  d e a d l o c k  f o r  a n y  p o l i t i c a l  t h e o r y .     

 

§ 5 4  G r o u n d  r u l e s   

T h e  l a s t  t h e o r y  I  w a n t  t o  l o o k  a t  i s  T h o m a s  P o g g e ’ s .  I n  h i s  w o r k  o n  R a w l s ,  h e  

d i s t i n g u i s h e s  b e t w e e n  t w o  d i f f e r e n t  t h e o r i e s ,  a  n a r r o w  a n d  a  w i d e  o n e ,  t h e  

f o r m e r  o f  w h i c h  h e  d i s m i s s e s . 18 A c c o r d i n g  t o  t h e  w i d e  c o n c e p t i o n ,  a  s t r u c t u r e  

counts  as  a  s i te  i f  and only  i f  i t  serves  as  ground rules  that  shape a  soc iety .  This  

m e a n s  t h a t  i s  h a s  t o  m e e t  t h r e e  c r i t e r i a :  F i r s t ,  t h e  r u l e s  m u s t  “ r e g u l a t e  t h e  

ass ignment  of  benef i ts  and burdens  ( r ights  and dut ies ,  powers  and immunit ies ,  

g o o d s  a n d  s e r v i c e s )  t o  p a r t i c i p a n t s  i n  g e n e r a l . ” 19 S e c o n d ,  t h e  r u l e s  m u s t  b e  

const i tut ive  of  the  terms of  soc ia l  interact ion,  which  means  that  the  rules  def i n e  

s o c i e t y ’ s  c e n t r a l  p r o c e d u r e s . 20 A n d  t h i r d ,  t h e  r u l e s  m u s t  b e  w e l l - e s t a b l i s h e d ,  

i .e .  general ly  known and understood.  An a l ternat ive  way  to  formulate  th is  t h i r d  

                                                             
17 S e e  N a g e l  ( 1 9 9 1 ) ,  C h a p t e r s  6  a n d  1 0 .   
18 P o g g e  ( 1 9 8 9 :  2 3 ) .  
19 i b i d .  
20 R a w l s  ( 1 9 5 5 )  d r a w s  t h e  d i s t i n c t i o n  " b e t w e e n  t h e  c o n s t i t u t i v e  r u l e s  o f  a n  i n s t i t u t i o n ,  
w h i c h  [ d e f i n e  t h e  c e n t r a l  p r o c e d u r e s ]  and the  s t rategies  and m axim s for  how best  to  take  
a d v a n t a g e  o f  t h e  a c t i v i t i e s  f o r  p a r t i c u l a r  p u r p o s e s . ”  G r o u n d  r u l e s  n e e d  t o  b e  c o n s t i t u t i v e  
r u l e s ,  n o t  s t r a t e g i e s  o r  m a x i m s .   
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c r i t e r i o n  i s  t o  s t a t e  t h a t  t h e  r u l e s  m u s t  b e  p u b l i c  i n  t h e  s e n s e  t h a t  W i l l i a m s  

s p e c i f i e s  i t . 21 

 Let  us  examine i f  the  informal  s t ructure  meets  these  c r i ter ia .  F i rs t ,  as  I  

p o i n t  o u t  i n  t h e  p r e c e d i n g  s e c t i o n ,  s o c i a l  n o r m s  m a y  v e r y  w e l l  r e g u l a t e  t h e  

a s s i g n m e n t  o f  b e n e f i t s  a n d  b u r d e n s  o f  s o c i a l  c o o p e r a t i o n ,  f o r  e x a m p l e  s o c i a l  

norms that  govern  the  interact ion between the  sexes ,  in  par t i cular  the  div is ion 

o f  l a b o u r  i n  t h e  s p h e r e  o f  t h e  f a m i l y .  S o c i a l  n o r m s  q u a l i f y  i n  t h i s  s e n s e  a s  

g r o u n d  r u l e s .  

Second,  I  a lso  th ink  that  soc ia l  norms may wel l  def ine  what  the  terms of  

c o o p e r a t i o n  a r e .  C o n s i d e r  f o r  e x a m p l e  t h e  s i t u a t i o n  i n  p o s t - A p a r t h e i d  S o u t h  

A f r i c a .  I t  o c c u r s  t h a t  t h e  s e t s  o f  a t t i t u d e s  a m o n g  t h e  s o - c a l l e d  r a c e s ,  a t t i t u d e s  

a b o u t  h o w  t o  i n t e r a c t  a n d  c o o p e r a t e  w i t h  o t h e r  r a c e s ,  d i d  e s t a b l i s h  w i t h  w h o m  

one t rades  or  in  what  neighbourhood one l ives .  These  rules  do  not  merely  serve  

a s  s t r a t e g i e s  f o r  h o w  b e s t  t o  t a k e  a d v a n t a g e  o f  t h e  t e r m s  o f  c o o p e r a t i o n ,  b u t  

d e f i n e  t h e  c o n d i t i o n s  u n d e r  w h i c h  p e o p l e  i n t e r a c t .  I  t h u s  t a k e  i t  t h a t  s o c i a l  

n o r m s  a l s o  c o u n t  a s  g r o u n d  r u l e s  i n  t h i s  s e n s e .   

 Thi rd,  to  see  whether  the  informal  s t ructure  is  wel l -establ ished,  we need 

t o  a s k  i f  “ i n d i v i d u a l s  a r e  a b l e  t o  a t t a i n  c o m m o n  k n o w l e d g e  o f  t h e  r u l e s '  ( i )  

general  appl icabi l i ty ,  ( i i )  thei r  par t i cular  requirements ,  and ( i i i )  the  extent  to  

                                                             
21 I n d e e d ,  P o g g e  ( 2 0 0 0 :  1 6 4 )  w r i t e s  i n  a  l a t e r  p i e c e  t h a t  h e  f i n d s  W i l l i a m s  p e r s u a s i v e  i n  
t h i s  r e g a r d .   
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w h i c h  i n d i v i d u a l s  c o n f o r m  w i t h  t h o s e  r e q u i r e m e n t s . ” 22 I n  C h a p t e r  4 ,  I  d e f i n e d  

n o r m s  a s  n o r m a t i v e  a t t i t u d e s  t h a t  a  s i g n i f i c a n t  proport ion of  a  populat ion ac -

c e p t s .  I  a l s o  s a i d  t h a t  t o  “ a c c e p t ”  a  n o r m a t i v e  a t t i t u d e  m e a n s  t o  r e g a r d  t h o s e  

w h o  f a i l  t o  a c t  i n  a c c o r d a n c e  w i t h  t h e  p r i n c i p l e  i n  a  n e g a t i v e  l i g h t ,  t o  a s s u m e  

r e a c t i v e  a t t i t u d e s ,  e t c .  S o  t h e r e  a r e  t w o  g r o u p s  o f  p e o p l e :  t h o s e  w h o  h a v e  t h e  

a t t i t u d e s  a n d  t h u s  k n o w  t h a t  t h e r e  a r e  c e r t a i n  r u l e s  a n d  w h a t  t h e s e  r u l e s  p r e -

scr ibe,  and those  who do not .  I t  seems that  for  those  who do not  know them,  i t  

i s  poss ible  for  example  by  observ ing the  react ions  of  people  to  one’s  behaviour  

o r  i n  c o n v e r s a t i o n  t o  f i n d  o u t  t h a t  c e r t a i n  r u l e s  a p p l y  a n d  w h a t  t h e  p a r t i c u l a r  

r e q u i r e m e n t s  a r e . 23 T h u s  c o n d i t i o n s  ( i )  a n d  ( i i )  a r e  m e t .    

 L e t  u s  t u r n  t o  c o n d i t i o n  ( i i i ) .  C o h e n  c a l l s  i t  t h e  a s s u r a n c e  c o n d i t i o n  a n d  

r e a d s  i t  a s  f o l l o w s :  “ n o  o n e  c a n  b e  o b l i g e d  b y  a  d e m a n d  [ … ]  u n l e s s  [ … ]  o n e  

could  be  assured that  others  are  observ ing [ the  demands] .” 24 Consider  now,  as  

Brennan et  a l .  h ighl ight ,  that  for  a  pr inc iple  P  to  be  a  norm i t  must  be  the  case  

t h a t  a  s i g n i f i c a n t  p r o p o r t i o n  o f  t h e  m e m b e r s  o f  a  p o p u l a t i o n  k n o w  t h a t  a  s i g -

ni f i cant  proport ion of  the  members  of  the  populat ion have  the  re levant  norma-

t i v e  a t t i t u d e s  ( s e e  § 4 0 ) . 25 S o  i f  a  s o c i a l  n o r m  i s  i n  p l a c e ,  i t  i s  b y  d e f i n i t i o n  t h e  

                                                             
22 W i l l i a m s  ( 1 9 9 8 :  2 3 3 ) .  
23 I  t h i n k  t h a t  t h i s  a  w i d e - s p r e a d  p h e n o m e n o n :  l e t  a  p e r s o n  v i s i t  a  f o r e i g n  c o u n t r y  a n d  
a f t e r  a  w h i l e  s h e  w i l l  u n d e r s t a n d  w h a t  a c t i o n s  a r e  p e r c e i v e d  a s  a p p r o p r i a t e  a n d  w h i c h  
a r e  n o t .  
24 C o h e n  ( 2 0 0 8 :  3 4 8 ) .  
25 S e e  B r e n n e n  e t  a l .  ( 2 0 1 3 :  3 5 ) .   
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c a s e  t h a t  p e o p l e  a r e  a s s u r e d  t h a t  o t h e r s  a c c e p t  t h e  r e l e v a n t  n o r m a t i v e  a t t i -

tudes.  S ince  soc ia l  norms thus  meet  the  assurance  condi t ion,  too,  i t  means  t h a t  

t h e y  a r e  w e l l - e s t a b l i s h e d .  

I  t h u s  c o n c l u d e  t h a t  t h e  r u l e s  t h a t  s e t  u p  t h e  i n f o r m a l  s t r u c t u r e  c a n  i n -

deed be  regarded as  ground rules  because  they  may wel l  meet  a l l  three  c r i ter ia .  

I t  t h u s  f o l l o w s  t h a t  t h i s  s t r u c t u r e  w o u l d  q u a l i f y  a s  a  s u b j e c t  o f  p o l i t i c a l  p r i n c i -

p l e s  i f  t h i s  w a s  t a k e n  a s  t h e  r e l e v a n t  c r i t e r i o n .  

I t  m i g h t  b e  h e l p f u l  t o  s u m m a r i z e  w h a t  I  h a v e  a r g u e d  s o  f a r  i n  t h i s  c h a p -

ter .  I  hoped to  demonstrate  that  the  informal  s t ructure  is  coerc ive  and has  per -

vas ive  impact ,  that  i t  secures  background condi t ions  to  safeguard  desi rable  val -

u e s  a n d  t h a t  t h e  r u l e s  c o m p o s i n g  t h e  i n f o r m a l  s t r u c t u r e  c a n  b e  s e e n  a s  g r o u n d  

r u l e s .  I f  t h i s  i s  c o r r e c t ,  t h e n  i t  f o l l o w s  t h a t  t h e  f o u r  m o s t  c o m m o n  t h e o r i e s  o f  

t h e  s u b j e c t  o f  j u s t i c e  d o  n o t  c o m p e l  u s  t o  e x c l u d e  t h e  i n f o r m a l  s t r u c t u r e  a s  a  

s i te .  As  a  consequence,  these  theor ies  do  not  compel  us  nei ther  to  d iscount  the  

i n f o r m a l  s t r u c t u r e  a s  a  s i t e  o f  t h e  C r u e l t y  P r i n c i p l e  q u a  p r i n c i p l e  o f  j u s t i c e .  

 

§ 5 5  W h y  t h e  c o e r c i v e  s t r u c t u r e  i s  n o t  s u f f i c i e n t  

I  n o w  m o v e  o n  t o  t h e  s e c o n d  p a r t  o f  t h i s  c h a p t e r  a n d  s e t  o u t  t o  d e m o n s t r a t e  

that  there  are  dis t inct  reasons  as  to  why spec i f i ca l ly  the  Cruel ty  Pr inc iple  should  

be  appl ied to  the  informal  s t ructure.  The  reasoning runs  as  fo l lows:  in  th is  sec -

t i o n ,  I  a r g u e  t h a t  t h e  l e g a l  c o e r c i v e  s t r u c t u r e  l a c k s  t h e  p o w e r  t o  p r e v e n t  c r u e l  
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acts  to  an  adequate  extent .  In  §56 I  defend the  point  that  the  informal  s t ructure  

has  important  advantages  over  the  legal  s t ructure,  that  i t  can  of fset  the  def ic i ts  

a t  the  s ide  of  the  legal  s t ructure  and should  therefore  be  inc luded as  a  subject .  

T h e  f i n a l  t w o  s e c t i o n s  a d d r e s s  o b j e c t i o n s .   

 T h e  m a i n  p o i n t  I  s u g g e s t  i n  t h i s  s e c t i o n  i s  t h a t  t h e  l e g a l  s t r u c t u r e  l a c k s  

t h e  p o w e r  t o  a l l e v i a t e  c r u e l t y  t o  a n  a d e q u a t e  e x t e n t .  I n  o t h e r  w o r d s :  t h e  s t r u c -

t u r e  i s  i n c a p a b l e  o f  p r o p e r l y  r e a l i z i n g  t h e  C r u e l t y  P r i n c i p l e .  R e c a l l  n o w  t h a t  

t h i s  p r i n c i p l e  d e l i n e a t e s  a  r e l a t i o n a l  i d e a l ,  a s  I  e x p l a i n  i n  C h a p t e r  2 ,  a n d  t h a t  

i t  t h u s  p r e s c r i b e s  a  s t a t e  o f  a f f a i r s  i n  w h i c h  i n d i v i d u a l s  a r e  n o t  c r u e l  t o  e a c h  

o t h e r .  T h i s  l e a d s  t o  t h e  c l a i m  t h a t  t h e  c o e r c i v e  s t r u c t u r e  l a c k s  t h e  p o w e r  t o  

p r e v e n t  p e o p l e  f r o m  b e i n g  c r u e l  t o  e a c h  o t h e r .   

This  c la im is  abst ract  and i t  wi l l  be  inst ruct ive  to  focus  on a  concrete  case  

o f  c r u e l t y  w h e n  d e f e n d i n g  i t :  s e v e r e  p a r t n e r  a b u s e .  A  s u r v e y  b y  t h e  O f f i c e  f o r  

Nat ional  S tat is t i cs  shows that  1 .6  mi l l ion  people  in  England and Wales  suf fered 

domest ic  assaul ts  in  the  year  ending March  2015,  1 .1  mi l l ion  of  them women. 26 

I t  shows fur ther  that  63% of  those  women exper ienced non-physica l  abuse  and 

29% were  v ic t im of  physica l  assaul ts .  Even on the  assumption that  most  o f  these  

a c t s  d o  n o t  q u a l i f y  a s  c r u e l  o n  t h e  b a s i s  o f  t h e  d e f i n i t i o n  I  g a v e  i n  C h a p t e r  1 ,  

t h e  n u m b e r  o f  t h o s e  t h a t  c a n  b e  r e g a r d e d  a s  c r u e l  w i l l  s t i l l  b e  s t a g g e r i n g .  T h e  

                                                             
26 T r a v i s  ( 2 0 1 5 ) .  
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p o i n t  I  s u g g e s t  i n  t h i s  s e c t i o n  i s  t h e n  t h a t  t h e  c o e r c i v e  s t r u c t u r e  i s  i n c a p a b l e  

o f  b r i n g i n g  d o w n  s u c h  n u m b e r s  s u b s t a n t i a l l y .    

T h e  p r e m i s e  i n  s u p p o r t  o f  t h i s  c l a i m  i s  a n  o b s e r v a t i o n  a b o u t  t h e  l i m i t s  

o f  the  law,  i .e .  that  i t  faces  ser ious  problems to  deter  people  f rom doing things  

a n d  i n  p a r t i c u l a r  f r o m  b e i n g  c r u e l  t o  o t h e r s .  R e c a l l  t h a t  C o h e n  w r i t e s  t h a t  t h e  

c o e r c i v e  s t r u c t u r e  d e t e r s  a c t i o n  i n  a s  m u c h  a s  i t  e n s u r e s  t h a t  c e r t a i n  f o r m s  o f  

u n p r e v e n t e d  b e h a v i o u r  c a r r y  a  r i s k  o f  p e n a l t y . 27 T h i s  v i e w  d o e s  n o t  r e c o g n i z e  

the  problems the  law faces .  I t  g losses  over  the  fac t  t h a t  t h e  r i s k  o f  p e n a l t i e s  i s  

i n s u f f i c i e n t  t o  b e  a n  e f f e c t i v e  b a r r i e r  t o  a c t i o n .   

H e r e  a r e  t h r e e  o f  t h e  p r o b l e m s :  F i r s t ,  t h e  l a w  o p e r a t e s  o n  w h a t  P e t t i t  

c a l l s  a  p o l i c e - p a t r o l  m o d e  o f  o v e r s i g h t . 28 T h i s  m e a n s  t h a t  t h e  p o l i c e  i s  r e s p o n -

s ible  for  v igi lance.  One issue wi th  the  pol ice-patrol  mode is  corrupt ion:  i t  might  

b e  t h e  c a s e  f o r  e x a m p l e  t h a t  t h e  p o l i c e  i g n o r e s  c a s e s  o f  p a r t n e r  a b u s e  i n  e x -

c h a n g e  f o r  p r i v i l e g e s  o r  h a r d  c a s h .  A  f u r t h e r  i s s u e  i s  i n e f f i c i e n c y .  A s  P e t t i t  

wr i tes:  “a f ter  a l l ,  no  pol ice  of f i cer  can  cover  very  much ground”, 29 and no pol ice  

can observe  the  inc idents  in  a l l  bedrooms at  a l l  t imes.  Even i f  th is  was  poss ible ,  

t h e  m o r a l  c o s t  i n c u r r e d  t h r o u g h  r e n o u n c i n g  p r i v a c y  w o u l d  b e  i m m e n s e .   

T h i s  p r o b l e m  o f  v i g i l a n c e  l e a d s  u p  t o  i n e f f i c i e n t  d e t e r r e n c e .  T h e  r e a s o n  

for  th is  i s  the  fo l lowing:  There  is  no  threat  o f  penal ty  where  act ion is  not  being 

                                                             
27 C o h e n  ( 2 0 0 8 :  1 4 4 ) .  
28 P e t t i t  ( 1 9 9 7 :  2 5 0 ) .   
29 P e t t i t  ( 1 9 9 7 :  2 5 0 ) .  
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w a t c h e d .  S u p p o s e  f o r  e x a m p l e  t h a t  a  p e r p e t r a t o r  o f  p a r t n e r  a b u s e  k n o w s  t h a t  

h i s  c r u e l  a c t s  w i l l  n e v e r  b e  e x p o s e d  b e c a u s e  h e  h a s  b r i b e d  t h e  p o l i c e ,  o r  b e -

cause  he  knows to  protect  h imsel f  against  the  v igi lance  pract ices  of  the  pol ice .  

I n  s u c h  a  c a s e ,  t h e r e  i s  n o  t h r e a t  o f  p e n a l t y  f o r  h i m .  A n d  i f  t h e r e  i s  n o  s u c h  

t h r e a t ,  t h e  l a w  w i l l  e x e r t  n o  i n f l u e n c e  o v e r  h i s  a c t i o n s  i n  t h i s  r e g a r d .   

  Second,  the  coerc ive  s t ructure  consis ts  o f  formal  norms and these  norms 

h a v e  a  l i m i t e d  s c o p e ,  a s  I  p o i n t  o u t  i n  § 4 1 .  S u c h  r u l e s  a p p l y  f i r s t  a n d  f o r e m o s t  

to  ac t ions,  not  to  a t t i tudes,  modes  of  del iberat ion a n d  e m o t i o n s .  T h e  m a i n  r e a -

son for  th is  i s ,  as  Brennan et  a l .  a rgue,  that  we do not  want  the  pol ice  “ to  have  

author i ty  over  what  happens  ins ide  our  own heads.  I t  conjures  up images  of  an  

O r w e l l i a n  w o r l d  i n  w h i c h  o u r  t h o u g h t s  a n d  f e e l i n g s  a r e  f a i r  g a m e  f o r  s c r u t i n y  

and censure.” 30 More  to  the  point ,  the  reason why we do not  want  an  inst i tut ion 

w i t h  s u c h  c o n c e n t r a t e d  p o w e r  t o  h a v e  t h i s  a u t h o r i t y  i s  i n  o r d e r  t o  p r e - e m p t  

s y s t e m a t i c  b r a i n w a s h i n g  a n d  m a s s  m a n i p u l a t i o n .  

 T h e  l i m i t e d  s c o p e  o f  f o r m a l  n o r m s  p o s e s  a  s e r i o u s  p r o b l e m  f o r  d e t e r -

rence.  To  s tate  that  laws  do not  apply  to  emotions  and at t i tudes  impl ies  that  no  

t h r e a t  o f  p u n i s h m e n t  o b t a i n s .  A n d  a s  I  w r i t e  a b o v e ,  i f  t h e r e  i s  n o  s u c h  t h r e a t ,  

emot ions  and at t i tudes  won’ t  be  deterred.  This  i s  a  problem for  the  prevent ion 

of  c ruel  ac ts .  For  emotions  and at t i tudes  are  l inked wi th  c ruel  ac ts .  On the  one 

                                                             
30 B r e n n a n  e t  a l  ( 2 0 1 3 :  5 3 ) .  
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hand,  there  are  cer ta in  emotions  that  corre late  wi th  domest ic  v io lence  and par t -

ner  abuse,  such as  ext reme jealously .  On the  other  one,  i t  occurs  that  a t t i tudes  

themselves  can be  c ruel ,  in  part i cular  react ive  at t i tudes  such as  resentment  or  

the  refusal  to  regard  a  person as  a  moral  equal ,  for  example  when such at t i tudes  

c r u s h  a  p e r s o n ’ s  s e l f - r e s p e c t .  S o  g i v e n  t h a t  e m o t i o n s  a n d  a t t i t u d e s  a r e  l i n k e d  

u p  w i t h  c r u e l  a c t s ,  t h i s  m e a n s  t h a t  a  f a i l u r e  t o  d e t e r  e m o t i o n s  a n d  a t t i t u d e s  

i m p l i e s  a  f a i l u r e  t o  d e t e r  s u c h  a c t s .   

 T h i r d ,  c r i m i n a l  p e n a l t i e s  m a y  u n d e r  p a r t i c u l a r  c o n d i t i o n s  e v e n  e n c o u r -

a g e  c r u e l  a c t s  i n s t e a d  o f  d e t e r r i n g  t h e m .  A n  e x a m p l e  o f  b a c k f i r i n g  n o r m s  i s  

g i v e n  b y  E r i c  P o s n e r  i n  h i s  s e m i n a l  b o o k  L a w  a n d  S o c i a l  N o r m s .  H e  a s k s  t h e  

r e a d e r  t o  i m a g i n e  a  p o p u l a t i o n  d i v i d e d  i n t o  X s  a n d  Y s  w h e r e  X  a n d  Y  r e f e r  t o  

groups  of  people  wi th  di f ferent  character is t i cs ,  say  physica l  or  re l ig ious  ones. 31 

Now suppose that  Xs  operate  the  c r iminal  just ice  system to  the  disadvantage of  

t h e  Y s ,  s o  t h a t  Y s  r e l y  o n  e a c h  o t h e r  a n d  f o r m  a  s o l i d a r i t y  g r o u p .  A l s o  s u p p o s e  

t h a t  a  n e w  l a w  i s  p a s s e d  s t i p u l a t i n g  t h a t  e m o t i o n a l  b l a c k m a i l i n g  i s  i l l e g a l .   

P o s n e r  a r g u e s  t h a t  c e r t a i n  l a w s  m a y  w e l l  e n c o u r a g e  d e v i a n c e ,  i n  t h i s  

c a s e  s e v e r e  e m o t i o n a l  b l a c k m a i l i n g  a n d  t h u s  c r u e l t y ,  i n  o r d e r  t o  s i g n a l  l o y a l t y  

                                                             
31 P o s n e r  ( 2 0 0 0 :  9 8 ) .  H e  ( 2 0 0 0 :  9 9 )  a l s o  r e f e r s  t h e  r e a d e r  t o  e m p i r i c a l  e v i d e n c e  t h a t  
s h o w s  t h a t  “ i n c r e a s i n g  t h e  p u n i s h m e n t  f o r  c e r t a i n  c r i m e s  [ … ]  e n c o u r a g e s  c r i m i n a l  a c -
t i v i t y  b y  m e m b e r s  o f  t h e  o u t - g r o u p  ( S h e r m a n  1 9 9 3 ) . ”  T h e  c r a c k d o w n  o n  c i g a r e t t e  s m o k -
i n g  i s  a  g o o d  e x a m p l e :  i n c r e a s i n g  m e a s u r e s  t o  r e s t r i c t  s m o k i n g  h a v e  “ h e i g h t e n e d  t h e  
a s s o c i a t i o n  o f  c i g a r e t t e  s m o k i n g  w i t h  [ … ]  r e b e l l i o u s n e s s ”  ( 1 0 6 )  a n d  a s  b e i n g  c o o l ,  i n -
c r e a s i n g  c i g a r e t t e  s m o k i n g  a m o n g  t e e n a g e r s .  T h e  c r a c k d o w n  t h u s  g a v e  r i s e ,  b e y o n d  e x -
p e c t a t i o n ,  t o  t h e  s o c i a l  n o r m  w i t h  t h e  f o l l o w i n g  c o n t e n t :  i f  y o u  w a n t  t o  b e  c o o l ,  y o u  m u s t  
s m o k e .  
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t o  o n e ’ s  o w n  g r o u p .  S o  a n  a t t e m p t  t o  a v o i d  c r u e l t y  t h r o u g h  l e g a l  a c t i o n  m a y  

e v e n  c a u s e  a n  i n c r e a s e  i n  c r u e l t y .  I n  m o r e  g e n e r a l  t e r m s ,  t h e  t h o u g h t  i s  t h a t  

“c rowd dynamics  are  unpredic table”  and hence  t h a t  l e g a l  s a n c t i o n s  c a n  i n d e e d  

b a c k f i r e . 32  

 T h e s e  t h r e e  p o i n t s  a r e  i n t e n d e d  t o  i n d i c a t e  t h e  l i m i t s  o f  t h e  l e g a l  s t r u c -

ture  to  deter  c ruel  ac ts .  This  i s  not  to  c la im that  formal  norms lack  a l l  power  to  

deter  people  f rom being cruel  to  each other ,  which  is  c lear ly  fa lse .  Rather ,  what  

I  w a n t e d  t o  d e m o n s t r a t e  i s  t h a t  t h e  c o e r c i v e  s t r u c t u r e  i s  n o t  a  s u f f i c i e n t l y  e f -

f e c t i v e  b a r r i e r  t o  c r u e l  a c t i o n s .  

 
§ 5 6  W h a t  t h e  i n f o r m a l  s t r u c t u r e  a d d s  

G i v e n  t h e s e  p r o b l e m s  a t  t h e  s i d e  o f  t h e  c o e r c i v e  s t r u c t u r e ,  I  n o w  w a n t  t o  s h o w  

t h a t  t h e  i n f o r m a l  s t r u c t u r e  i s  c r u c i a l ,  a n d  i n  c e r t a i n  r e s p e c t s  s u p e r i o r ,  f o r  t h e  

p r e v e n t i o n  o f  r e l a t i o n a l  w r o n g s  i n  g e n e r a l  a n d  o f  c r u e l  a c t i o n s  i n  p a r t i c u l a r .  

T h i s  c l a m  h a s  f o r  e x a m p l e  b e e n  p u t  f o r w a r d  b y  A n d e r s o n ,  w h o  w r i t e s  t h a t  “ f u l l  

e q u a l i t y  m a y  n o t  b e  a c h i e v a b l e  s i m p l y  t h r o u g h  r e d i s t r i b u t i o n  o f  m a t e r i a l  r e -

s o u r c e s .  E q u a l i t y  m a y  r e q u i r e  a  c h a n g e  i n  s o c i a l  n o r m s  [ … ] . ” 33 B u t  a s  f a r  a s  I  

can  see,  authors  l ike  Anderson and Schef f ler  do  not  a d d r e s s  t h e  q u e s t i o n  w h a t  

t h e  d i s t i n c t  v i r t u e s  o f  s o c i a l  n o r m s  a r e  t o  c o m b a t  r e l a t i o n a l  e v i l s .  

                                                             
32 i b i d :  1 0 6 .  
33 A n d e r s o n  ( 1 9 9 9 :  3 2 4 ) .  A l s o  s e e  S c h e f f l e r  ( 2 0 0 5 :  2 4 )  w h o  s p e a k s  o f  n e c e s s a r y  e g a l i t a r -
i a n  n o r m s  t h a t  s u p p o r t  r e a c t i v e  a t t i t u d e s  a n d  e m o t i o n s .   
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 To  see  this ,  suppose that  the  fo l lowing soc ia l  norm is  in  p lace:  one must  

under  no  c i rcumstances  abuse  his  or  her  par tner  physica l ly .  This  means  that  the  

p r i n c i p l e  i s  a n  a c c e p t e d  r u l e ,  w h i c h  i n  t u r n  i m p l i e s  t h a t  p e o p l e  b y  a n d  l a r g e  

a c c e p t  t h e  n o r m a t i v e  p r i n c i p l e  t h a t  o n e  m u s t  n o t  d o  s o .  A s  I  e x p l a i n  i n  § 4 1 ,  

t h i s  i n v o l v e s  t h a t  p e o p l e  h o l d  “ o t h e r s  t o  a c c o u n t  w i t h  r e g a r d  t o  t h e  c o n d u c t  

c o v e r e d  b y  t h e  p r i n c i p l e :  t o  f o r m  e x p e c t a t i o n s  o f  o t h e r s  s o  f a r  a s  t h e  r e l e v a n t  

c o n d u c t  i s  c o n c e r n e d ;  t o  r e g a r d  t h o s e  w h o  f a i l  t o  a c t  i n  a c c o r d a n c e  w i t h  t h e  

pr inc iple  in  a  negat ive  l ight ;  perhaps  even to  take  more  act ive  s teps  to  encour -

a g e  c o m p l i a n c e  a n d  s a n c t i o n  n o n - c o m p l i a n c e . ” 34 L e t  u s  s a y  t h a t  “ a c t i v e  s t e p s ”  

i n v o l v e  e f f o r t s  t o  i n t e r v e n e  a n d  s t o p  t h e  v i o l e n c e ,  b u t  a l s o  t o  c o n s u l t  r e l a t i v e s  

a n d  a s  a n  u l t i m a  r a t i o  e v e n  t o  b l o w  t h e  w h i s t l e  a n d  c a l l  t h e  p o l i c e .  

 I  th ink  that  such an informal  s t ructure  would  have  four  main  advantages  

o v e r  t h e  c o e r c i v e  o n e .  F i r s t ,  v i g i l a n c e  i s  m u c h  m o r e  e f f e c t i v e .  T h i s  i s  n o t  l e a s t  

b e c a u s e  o n e  i s  s u r r o u n d e d  b y  o t h e r  p e o p l e  w h o  m i g h t  n o t  b e  i n  t h e  s t a t e  o f  

k e e p i n g  w a t c h  b u t  w h o  w i l l  w a t c h  a n d  l i s t e n  c a r e f u l l y  o n c e  t h e y  n o t i c e  s o m e -

thing,  not  ignore  i t .  For  example,  there  wi l l  be  f r iends,  co l leagues  and re lat ives  

w h o  m a y  w e l l  o b s e r v e  c e r t a i n  c h a n g e s  ( l i k e  w o u n d s )  i n  t h e  l i f e  o f  t h e  v i c t i m ,  

a n d  e v e n  n e i g h b o u r s  w h o  m i g h t  t a k e  n o t e  o f  w h a t  t a k e s  p l a c e  n e x t  d o o r ,  a n d  

then take  act ion.  Soc ia l  norms thus  turn  people  in  one’s  soc ia l  envi ronment  to  

                                                             
34 B r e n n a n  e t  a l .  ( 2 0 1 3 :  7 7 ) .   
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v i g i l a n t  i n d i v i d u a l s .  I n  t u r n ,  t h i s  m e a n s  t h a t  a  r e a l  t h r e a t  o f  p e n a l t i e s  i s  i n  

p l a c e  a n d  t h u s  m o r e  e f f e c t i v e  d e t e r r e n c e .   

 S e c o n d ,  s o c i a l  n o r m s  h a v e  a  w i d e r  s c o p e  t h a n  f o r m a l  n o r m s ,  t h e y  a p p l y  

t o  e m o t i o n s  a n d  a t t i t u d e s  a n d  c a n  t h u s  s t a t e  f o r  i n s t a n c e  t h a t  o n e  m u s t  n e v e r  

b e  i n s a n e l y  j e a l o u s .  T h e  p o w e r  o f  s u c h  n o r m s  w a s  a l r e a d y  p e r c e i v e d  b y  M i l l  

w h o  w r i t e s  t h a t  t h e  m a n d a t e s  o f  s o c i e t y ,  a s  o p p o s e d  t o  w h a t  h e  c a l l s  t h e  m a n -

dates  of  the  magist rate ,  “ though not  usual ly  upheld  by  such ext reme penal t ies ,  

[ … ]  l e a v e  f e w e r  m e a n s  o f  e s c a p e ,  p e n e t r a t i n g  m u c h  m o r e  deeply  into  the  de-

t a i l s  o f  l i f e ,  a n d  e n s l a v i n g  t h e  s o u l  i t s e l f . ” 35 T h e  r e a s o n  f o r  t h i s  i s  t h a t  o n e  i s  

surrounded by  people  ( f r iends,  family ,  co l leagues,  e tc . )  who disapprove of  cer -

ta in  emotions  a n d  a t t i t u d e s ,  a n d  w h o  a r e  ( a s  o p p o s e d  t o  t h e  p o l i c e )  i n  the  po-

s i t i o n  t o  r e c o g n i z e  t h e s e  e m o t i o n s  a n d  a t t i t u d e s .  I t  i s  t h e  t h r e a t  o f  p r o v o k i n g  

t h e i r  c o n t e m p t  o r  d i s d a i n  t h a t  m a y  w e l l  s h a p e  o n e ’ s  i n n e r  l i f e .      

 And i f  soc ia l  norms can penetrate  deeply  into  the  deta i ls  o f  l i fe  and deter  

emotions  and at t i tudes,  th is  a lso  means  that  cer ta in  c ruel  ac ts  can be  deterred.  

This  i s  because  cer ta in  emotions  and at t i tudes  are  l inked up wi th  c ruel  ac ts  ( see  

precedi n g  s e c t i o n  f o r  t w o  e x a m p l e s ) .  

 A  f u r t h e r  v i r t u e  l i n k e d  t o  t h e s e  t w o  p o i n t s  i s  t h a t  t h e  l e v e l  o f  v i g i l a n c e  

a n d  t h e  w i d e r  s c o p e  c o m e  a t  a  c o m p a r a t i v e l y  l o w  m o r a l  c o s t s .  I  w r o t e  i n  t h e  

p r e c e d i n g  s e c t i o n  t h a t  s t r i c t  p o l i c e  s u r v e i l l a n c e  c o m e s  a t  t h e  c o s t  o f  p r i v a c y ,  

                                                             
35 M i l l  ( 1 9 9 1 :  9 ) .   
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g i v e n  t h a t  e v e r y  d e t a i l  o f  o n e ’ s  l i f e  w o u l d  b e  e x p o s e d  t o  a n  e x t e r n a l  a g e n t .  I  

a lso  sa id  that  a  wider  scope of  legal  ru les  would  make our  thoughts  and feel ings  

a  fa i r  game for  bra inwashing and systemat ic  manipulat ion.  Soc ia l  norms do not  

f a c e  t h e s e  p r o b l e m s .  O n  t h e  o n e  h a n d ,  p r i v a c y  i s  l e s s  c o m p r o m i s e d  w h e r e  

f r iends  and one’s  family  are  watchful ,  because  this  s t i l l  means  that  one’s  l iv ing 

s p a c e  i s  n o t  s u b j e c t  t o  c o n s t a n t  p o l i c e  s u r v e i l l a n c e .  O n  t h e  o t h e r  h a n d ,  s o c i a l  

c o n t r o l  i s  n o t  g i v e n  i n t o  t h e  h a n d s  o f  p o w e r f u l  s t a t e  o f f i c i a l s  w h o  c o u l d  a b u s e  

i t  i n  a  s y s t e m a t i c  f a s h i o n .  

T h i r d ,  s o c i a l  n o r m s  i n t r o d u c e  n e w  t y p e s  o f  p u n i s h m e n t  f o r  p e r p e t r a t o r s  

o f  c ruel  ac ts .  Remember  that  the  informal  s t ructure,  as  Cohen puts  i t ,  mani fests  

i t se l f  in  predic table  sanct ions  such as  c r i t i c ism,  disapproval ,  anger ,  re fusal  o f  

f u t u r e  c o o p e r a t i o n ,  o s t r a c i s m ,  e t c .  I f  t a k e n  t o  a n  e x t r e m e ,  d e v i a n c e  f r o m  t h e  

norm can even br ing for th  complete  soc ia l  i so lat ion,  which  is  an  addi t ional  bur -

den,  i f  not  even a  weight ier  one,  than a  pr ison sentence  for  example.  The  threat  

o f  s u c h  p u n i s h m e n t  i s  t h u s  a n  a d d i t i o n a l  d e t e r r e n t  f a c t o r .  

 F o u r t h ,  s o c i a l  n o r m s  w e a k e n  c e r t a i n  c o n s t r a i n t s  o n  r e s i s t a n c e  a g a i n s t  

c ruel  ac ts .  The  Guardian  for  examples  wr i tes ,  wi th  reference  to  the  f igures  f rom 

t h e  O f f i c e  f o r  N a t i o n a l  S t a t i s t i c s ,  t h a t  a  t h i r d  o f  t h e  v i c t i m s  o f  s e r i o u s  s e x u a l  

as s a u l t  h a d  n o t  t o l d  a n y o n e  a b o u t  t h e i r  e x p e r i e n c e ,  a n d  that  “most  o f  the  v ic -

t ims who did  not  te l l  anyone sa id  i t  was  because  they  were  too  embarrassed.” 36 

                                                             
36 T r a v i s  ( 2 0 1 5 ) .   
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Embarrassment  i s  thus  a  constra int  to  speak  out  and res is t  c ruel  ac ts .  Now re -

member  that  soc ia l  norms create  an  envi ronment  of  people  who see  the  evi l  o f  

those  acts  and disapprove of  them.  I t  occurs  that  such an envi ronment ,  in  which  

v ic t ims can expect  more  compassion and less  shaming,  re l ieves  the  burden for  

speaking out .  And in  turn,  th is  makes  i t  r i sk ier  for  people  to  commit  c ruel  ac ts .  

I n  v i e w  o f  t h e s e  f o u r  p o i n t s ,  I  c o n c l u d e  t h a t  t h e  s o c i a l  n o r m s  c a n  d e t e r  

c r u e l  a c t i o n s  i n  w a y s  t h a t  t h e  c o e r c i v e  s t r u c t u r e  c a n n o t .  I n d e e d ,  t h e r e  i s  a l s o  

s o l i d  e m p i r i c a l  e v i d e n c e  t h a t  s h o w s  t h e  f o r c e  o f  n o r m a t i v e  a t t i t u d e s  o n  i n d i -

v idual  behaviour .  As  Emily  McTernan highl ights ,  “ research  in  soc ia l  psychology  

and economics  suggests  that  soc ia l  norms are  powerful  determinants  of  behav-

i o u r ,  a n d  s e c u r e  s t a b l e  p a t t e r n s  o f  b e h a v i o u r ” ,  f o r  i n s t a n c e  w h e n  i t  c o m e s  t o  

p a y i n g  t a x e s  o r  d r i n k - d r i v i n g . 37  

I  th ink  that  we should  therefore  apply  the  Cruel ty  Pr inc iple  to  the  informal  

s t ructure  in  addi t ion to  the  coerc ive  one,  which  impl icates  that  the  informal  

s t ructure  should  be  taken as  a  s i te  of  the  Cruel ty  Pr inc iple .  One might  ask  now 

what  the  under ly ing theory  of  the  subject  o f  pol i t i ca l  pr inc iples  i s .  This  account  

w e  c a n  f i n d  i n  R o n z o n i ’ s  w o r k ;  s h e  w r i t e s  t h a t  an  inst i tut ion qual i f ies  as  a  sub-

j e c t  i f  i t  “ w i l l  b r i n g  a b o u t  t h e  s o c i a l  c o n d i t i o n s  u n d e r  w h i c h  t h e  p r i n c i p l e s  

                                                             
37 S e e  M c T e r n a n  ( 2 0 1 4 :  9 5 ) .   
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themselves  can be  sa id  to  be  sat is f ied.” 38 I  hope to  have  shown that  the  informal  

s t r u c t u r e  i s  r e l e v a n t  i n  t h i s  s e n s e .  

 I  want  to  add one more  point  before  I  move on.  So  far  I  have  focussed on 

the  v i r tues  of  soc ia l  norms,  neglect ing thei r  adverse  ef fects .  When Mil l  for  ex -

ample  s tates  that  such norms can enslave  the  soul ,  he  means  that  they  can place  

a  s u b s t a n t i a l  c o n s t r a i n t  o n  i n d i v i d u a l  f r e e d o m .  I  w o n ’ t  d i s c u s s  s u c h  p r o b l e m s  

in  th is  chapter  but  in  the  next  one when I  suggest  a  range of  norms that  should  

b e  a t  w o r k  i n  a n  i d e a l  w o r l d .   

 

§ 5 7  O b j e c t i o n  ( 1 ) :  T h e  p r i m a c y  o f  t h e  l e g a l  s t r u c t u r e  

In  response to  the  c la im presented in  the  previous  sect ion one might  now admit  

t h a t  t h e  t h r e a t  o f  l e g a l  p e n a l t i e s  i s  i n s u f f i c i e n t  t o  d e t e r  c r u e l  a c t s  o n  a  l a r g e  

s c a l e ,  b u t  a r g u e  t h a t  t h i s  o b s e r v a t i o n  i s  n o t  e n o u g h  t o  s h o w  t h a t  t h e  c o e r c i v e  

s t ructure  is  insuf f i c ient  a l l  th ings  considered.  In  par t i cular ,  one might  mainta in  

t h a t  ( 1 )  t h e  c o e r c i v e  s t r u c t u r e  c a n  s h a p e  t h e  i n f o r m a l  s t r u c t u r e  s u c h  t h a t  i t  i n  

t u r n  b r i n g s  f o r t h  t h e  d e s i r a b l e  s t a t e  o f  a f f a i r s . 39 I n  l i g h t  o f  t h a t ,  o n e  m a y  b e  

                                                             
38 R o n z o n i  ( 2 0 0 8 :  2 0 5 ) .  
39 T h i s  c o u n t e r a r g u m e n t  i s  n o t  a  s t r a w  m a n  I  a m  b u i l d i n g ;  i t  h a s  b e e n  p r e s e n t e d  i n  
t h e  d e b a t e  o n  t h e  s u b j e c t  o f  j u s t i c e .  I n  h e r  r e s p o n s e  t o  C o h e n ’ s  c l a i m  t h a t  w e  m u s t  
c o u n t  t h e  i n f o r m a l  s t r u c t u r e  a s  a  s i t e  o f  j u s t i c e ,  R o n z o n i  ( 2 0 0 8 :  2 1 8 )  f o r  e x a m p l e  w r i t e s  
t h a t  a  f o c u s  o n  t h e  l e g a l  s t r u c t u r e  i s  n o t  b o u n d  t o  i g n o r e  t h e  i m p o r t a n c e  o f  i n f o r m a l  
n o r m s ,  b e c a u s e  “ t h e  s o c i a l  n o r m s  t h a t  d e v e l o p  o v e r  t i m e  a r e  t h e m s e l v e s  i n f l u e n c e d  
b y  t h e  b a s i c  s t r u c t u r e  o f  s o c i e t y . ”  L i k e w i s e ,  P o g g e  ( 2 0 0 0 :  1 6 5 )  s p e a k s  o f  a  j u s t i c e -
o p t i m i z i n g  t e n d e n c y  o f  t h e  c o e r c i v e  s t r u c t u r e ,  w h i c h  m e a n s  t h a t  i t  c a n  s h a p e  t h e  
i n f o r m a l  s t r u c t u r e  a n d  s t e e r  i t  i n t o  p a r t i c u l a r  d i r e c t i o n s .   
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i n c l i n e d  t o  c o n c l u d e  t h a t  t h e  c o e r c i v e  s t r u c t u r e  i s  suf f i c ient  to  real ize  the  Cru-

el ty  Pr inc iple  and that  the  pr inc iple  n e e d  n o t  g i v e  a d d i t i o n a l  d i r e c t i o n s  t o  t h e  

i n f o r m a l  s t ructure,  too.  

 I  t h i n k  t h a t  t h e r e  a r e  t w o  m a i n  p r o b l e m s  w i t h  t h i s  o b j e c t i o n .  T h e  f i r s t  

o n e  i s  t h a t  i t  l e a d s  t o  d i s t o r t e d  j u d g m e n t s  a b o u t  t h e  s o c i a l  w o r l d  i f  w e  i n c l u d e  

o n l y  t h e  l e g a l  s t r u c t u r e  a s  a  s u b j e c t .  T o  s e e  t h i s ,  c o n s i d e r  a g a i n  t h e  s i t u a t i o n  

i n  p o s t - A p a r t h e i d  S o u t h  A f r i c a  w h e r e  r a c i a l  e x c l u s i o n  i s  r o o t e d  i n  n o r m a t i v e  

a t t i t u d e s  t h a t  p e o p l e  a c c e p t .  I  t h i n k  t h a t  i t  m i s s e s  t h e  p o i n t  t o  s t a t e  t h a t  t h e  

problem l ies  in  the  legal  s t ructure  and that  we need a  shi f t  where  reforms have  

t a k e n  p l a c e  a n d  l e g a l  d i s c r i m i n a t i o n  h a s  b e e n  a b o l i s h e d .  T h i s  i s  a  d i s t o r t e d  

a c c o u n t  o f  t h e  s o c i a l  w o r l d .  R a t h e r ,  w e  s h o u l d  c a l l  a  s p a d e  a  s p a d e  a n d  n o t i c e  

that  the  problem l ies  in  the  informal  s t ructure  and ca l ls  for  a  rev is ion.  In  order  

t o  m a k e  t h i s  m o r e  p r e c i s e  d i a g n o s i s ,  i t  i s  u n a v o i d a b l e  t o  c o u n t  t h e  i n f o r m a l  

s t r u c t u r e  a s  a  s u b j e c t .    

 T h e  s e c o n d  p r o b l e m  h a s  t o  d o  w i t h  p r e m i s e  ( 1 )  s t a t i n g  t h a t  t h e  c o e r c i v e  

s t r u c t u r e  c a n  s h a p e  t h e  i n f o r m a l  o n e .  H e r e  i s  a n  e x a m p l e :  S u p p o s e  t h a t  e m o -

t i o n a l  b l a c k m a i l i n g  i s  a  w i d e s p r e a d  c r u e l  p r a c t i c e  i n  p a r t n e r  a b u s e  c a s e s .  S o  

one par tner  knows sensible  personal  informat ion about  the  other  and threatens  

h e r  t o  r e v e a l  t h e  i n f o r m a t i o n  i n  o r d e r  t o  c o n t r o l  h e r  b e h a v i o u r .  S u p p o s e  t h a t  

the  threat  causes  ext reme fear  so  that  the  act  counts  as  c ruel .  Premise  (1)  s tates  

that  a  law prohibi t ing blackmai l ing wi l l  br ing about  (over  t ime)  the  soc ia l  norm 
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t h a t  o n e  m u s t  n o t  b l a c k m a i l  h i s  o r  h e r  p a r t n e r ,  i . e .  t h a t  p e o p l e  a c c e p t  t h i s  n o r -

m a t i v e  a t t i t u d e .  S o  i n  s h o r t ,  t h e  p o i n t  i s  t h a t  a t t i t u d e s  c a n  b e  m a d e  t o  f o l l o w  

l a w s . 40 

  L e t  u s  n o w  a s s e s s  t h i s  c l a i m .  F i r s t  o f  a l l ,  I  t h i n k  t h a t  G . A .  C o h e n ’ s  r e -

s p o n s e  ( t o  t h e  c r i t i c i s m  p u t  f o r w a r d  b y  J o s h u a  C o h e n )  i s  n o t  h e l p f u l  h e r e .  H i s  

o b s e r v a t i o n  i s  t h a t  t h e  r e l a t i o n  b e t w e e n  t h e  c o e r c i v e  s t r u c t u r e  a n d  t h e  s o c i a l  

e t h o s  –  a n d  b y  i m p l i c a t i o n  b e t w e e n  t h e  c o e r c i v e  s t r u c t u r e  a n d  t h e  i n f o r m a l  

s t r u c t u r e 41 –  i s  n o t  u n i d i r e c t i o n a l .  H e  w r i t e s :  

W h i l e  i t  i s  u n d o u b t e d l y  t r u e  t h a t  t h e  [ c o e r c i v e ]  s t r u c t u r e  p r o f o u n d l y  a f f e c t s  t h e  
e t h o s ,  i t  i s  a l s o  t r u e  t h a t  t h e  s o c i a l  e t h o s  p r o f o u n d l y  a f f e c t s  t h e  c h a r a c t e r  o f  
t h e  b a s i c  s t r u c t u r e .  I t  w a s  n o t  t h e  c h a r a c t e r  o f  B r i t a i n ’ s  b a s i c  s t r u c t u r e  i n  1 9 4 5  
t h a t  c a u s e d  i t  t o  b e  t r a n s f o r m e d  i n  a  s o c i a l i s t i c  d i r e c t i o n  a f t e r  1 9 4 5 ,  b u t  a  p o w -
e r f u l  d e m o c r a t i c  e t h o s  t h a t  w a s  f o r m e d  i n  t h e  e x p e r i e n c e  o f  w a r .  I t  w a s  n o t  t h e  
c h a r a c t e r  o f  t h e  A m e r i c a n  b a s i c  s t r u c t u r e ,  b u t ,  p e r h a p s ,  t h e  c o n s c i o u s n e s s -
t r a n s f o r m i n g  c o n s e q u e n c e s  o f  t h e  b i r t h  c o n t r o l  p i l l ,  a n d  a t  a n y  r a t e  c e r t a i n l y  
c h a n g e s  i n  c o n s c i o u s n e s s ,  t h e  r i s e  o f  a  f e m i n i s t  e t h o s ,  t h a t  l e d  t o  w o m e n -
f r i e n d l y  c h a n g e s  i n  t h e  A m e r i c a n  b a s i c  s t r u c t u r e  a f t e r  1 9 7 0 .  T h e r e  i s  t o o  m u c h  
i n f l u e n c e  o f  t h e  e t h o s  o n  t h e  s t r u c t u r e  f o r  t h e  f a c t  t h a t  t h e  s t r u c t u r e  a f f e c t s  t h e  
e t h o s  t o  p o s s e s s  a n y  d i s c r i m i n a t i n g  f o r c e . 42  
 
A l though I  th ink  that  th is  observat ion is  correct ,  i t  does  not  show that  the  legal  

s t r u c t u r e  c a n n o t  b r i n g  a b o u t  a  d e s i r a b l e  i n f o r m a l  s t r u c t u r e .  I t  o n l y  s h o w s  t h a t  

t h e  c o e r c i v e  s t r u c t u r e  i s  n o t  a n  e n t i r e l y  i n d e p e n d e n t  v a r i a b l e .  B u t  i t  n e e d  n o t  

                                                             
40 S i m i l a r l y ,  J o s h u a  C o h e n  ( 2 0 0 1 :  3 7 7 )  w r i t e s  t h a t  “ i t  m i g h t  b e  t h a t  c h a n g e s  i n  i n s t i t u -
t i o n s  a n d  p o l i c i e s  w o u l d  c h a n g e  t h e  d i s t r i b u t i o n  [ f a v o u r a b l y  t o  t h e  w o r s t  o f f ]  a n d  p r o -
d u c e  t h a t  s h i f t  b y  c h a n g i n g  t h e  p r e f e r e n c e s ,  a t t i t u d e s ,  a n d  s e n s i b i l i t i e s  [ … ] . ”  
41 T h e  d e c i s i v e  o b s e r v a t i o n  h e r e  i s  t h a t  n o r m a t i v e  a t t i t u d e s  c a n  e v o k e  c h a n g e s  i n  t h e  
l e g a l  s t r u c t u r e  o f  s o c i e t y ,  i n d e p e n d e n t  o f  h o w  t h e s e  a t t i t u d e s  a r e  g r o u n d e d .  S o  w h a t  
C o h e n  s a y s  a b o u t  t h e  s o c i a l  e t h o s  i s  a l s o  t r u e  o f  t h e  i n f o r m a l  s t r u c t u r e .   
42 C o h e n  ( 2 0 0 8 :  3 7 8 ) .  
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b e  i n d e p e n d e n t ;  i t  m i g h t  h a v e  j u s t  e n o u g h  p r o f o u n d  i m p a c t  i n  o r d e r  t o  s t e e r  

t h e  i n f o r m a l  s t r u c t u r e  o r  t h e  s o c i a l  e t h o s  i n t o  p a r t i c u l a r  d i r e c t i o n s .    

 A  m u c h  b e t t e r  r e j o i n d e r  t o  t h i s  c l a i m  c a n  b e  f o u n d  i n  P o s n e r ’ s  a n d  P e t -

t i t ’ s  i n d e p e n d e n t  i n v e s t i g a t i o n s  o f  s o c i a l  n o r m s .  A s  t o  P o s n e r ,  h e  t a k e s  i s s u e  

w i t h  t h e  “ i n c r e a s i n g l y  i n f l u e n t i a l  a r g u m e n t  t h a t  t h e  g o v e r n m e n t  s h o u l d  s e l f -

c o n s c i o u s l y  t r y  t o  c h a n g e  s o c i a l  n o r m s . ” 43 A n d  P e t t i t  s t a t e s  t h a t   

I t  i s  p a r t  o f  e s t a b l i s h e d  w i s d o m  t h a t  t h e  s t a t e  o u g h t  n o t  t o  g e t  i n  t h e  w a y  o f  t h e  
w o n d e r s  w h i c h  t h e  i n v i s i b l e  h a n d  c a n  b r i n g  a b o u t  i n  t h e  p r o v i s i o n  o f  m a r k e t  
g o o d s .  I t  o u g h t  t o  b e  p a r t  o f  e s t a b l i s h e d  w i s d o m  t h a t  e q u a l l y  t h e  s t a t e  o u g h t  
n o t  t o  g e t  i n  t h e  w a y  o f  t h e  m a r v e l s  w h i c h  t h e  i n t a n g i b l e  h a n d  c a n  f a c i l i t a t e  i n  
t h e  s u p p l y  o f  c i v i c  v i r t u e . 44 
 
The  authors  support  th is  posi t ion wi th  powerful  arguments .  One point  that  Pos-

ner  makes  is  the  fo l lowing :  f o r  s o c i a l  n o r m s  t o  f o l l o w  t h e  l a w ,  i t  must  be  poss i -

b l e  t h a t  a  c e r t a i n  l a w  c a n  b e  d r a f t e d .  B u t  l e g i s l a t o r s  i n  d e m o c r a c i e s  f a c e  t h e  

t i d e  o f  o p i n i o n  a n d  t h e r e f o r e  c a n  o n l y  d r a f t  l a w s  t h a t  a r e  n o t  m e t  w i t h  h o s t i l e  

o p p o s i t i o n  a t  t h e  s i d e  o f  t h e  p o p u l a t i o n .  S o  e v e n  i f  s o c i a l  n o r m s  d i d  f o l l o w  

l e g a l  r u l e s ,  i t  w o u l d  n o t  b e  p o s s i b l e  t o  e n t i r e l y  s t e e r  t h e  i n f o r m a l  s t r u c t u r e  

b e c a u s e  c e r t a i n  l e g i s l a t i o n  t h a t  f a l l s  o n  t h e  o t h e r  s i d e  o f  t h e  t i d e  c o u l d  n o t  

b e  p a s s e d  i n  t h e  f i r s t  p l a c e . 45 

 S u p p o s e  f o r  e x a m p l e  t h a t  l e g i s l a t o r s  i n  T u r k e y  w o u l d  l i k e  t o  b a n  a l c o h o l   

                                                             
43 P o s n e r  ( 2 0 0 0 :  7 ) .  
44 P e t t i t  ( 1 9 9 7 :  2 5 5 ) .  T h e  i n t a n g i b l e  h a n d  c a n  b e  u n d e r s t o o d  a s  e q u i v a l e n t  t o  t h e  i n f o r -
m a l  s t r u c t u r e  i n  t h a t  b o t h  m a n i f e s t  t h e m s e l v e s  i n  p r e d i c t a b l e  s a n c t i o n s .  
45 i b i d :  1 7 7 .  A l s o  s e e  p . 1 3 1 .   
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consumption,  assuming that  at  one point  in  the far  future people wil l  adopt  the 

a t t i t u d e  t h a t  o n e  m u s t  n o t  d r i n k  a l c o h o l  a n d  t h u s  g i v e  r i s e  t o  t h e  s o c i a l  n o r m .  

P o s n e r ’ s  p o i n t  i s  t h a t  t h e  l a w  w i l l  n o t  b e  d r a f t e d  a s  l o n g  a s  a  l a r g e  p r o p o r t i o n  

of  the  populat ion is  expected to  disapprove of  that  dec is ion and wi l l ing to  vote  

t h o s e  l e g i s l a t o r s  o u t  o f  o f f i c e .  T h i s  i s  t o  s h o w  t h a t  t h e  l e g a l  s t r u c t u r e  f a c e s  

c o n s t r a i n t s  i n  s h a p i n g  t h e  i n f o r m a l  s t r u c t u r e .   

M o r e o v e r ,  P o s n e r  a l s o  t a k e s  i s s u e  w i t h  t h e  c l a i m  t h a t  s o c i a l  n o r m s  i n  f a c t   

fo l low the  law.  According to  him,  the  explanat ion for  th is  i s  the  “sel f - re inforc i n g  

nature  of  bel ie fs” , 46 and we may add:  of  n o r m a t i v e  a t t i t u d e s .  R e c a l l  t h a t  i n  § 4 2  

I  m e n t i o n  t h r e e  r e a s o n s  f o r  w h y  i n d i v i d u a l s  g r o u n d  n o r m a t i v e  a t t i t u d e s  i n  s o -

c ia l  pract ices ,  namely  because  they  ident i fy  wi th  the  pract ices ,  regard  them as  

author i tat ive  express ions  of  the  soc ia l  groups  to  which  they  belong or  because  

o f  s i m p l e  h a b i t u a t i o n .  T h e s e  p r o c e s s e s  r e i n f o r c e  t h e  a t t i t u d e s .  A s  a  r e s u l t ,  i t  

turns  out  that  government  ac t ion “may fa i l  to  change [ them],  f rust rat ing ef for ts  

t o  u s e  t h e  l a w  t o  f i n e - t u n e  p e o p l e ’ s  [ a t t i t u d e s ] . ” 47  

Pet t i t  expl icates  in  more  deta i l  what  counterproduct ive  ef fects  can  set  in  

once  the  legal  s t ructure  intervenes  wi th  the  informal  one.  I  would  l ike  to  high-

l i g h t  t w o  o f  t h o s e :  F i r s t ,  c e r t a i n  c r i m i n a l  p e n a l t i e s ,  c a n  l e a d  t o  t h e  “ h i d i n g  o f  

                                                             
46 i b i d :  1 7 6 .  
47 i b i d .  A n  e x a m p l e  P o s n e r  o f f e r s  i s  B i l l  C l i n t o n ’ s  u n s u c c e s s f u l  a t t e m p t  t o  i n c r e a s e  a c -
c e p t a n c e  o f  h o m o s e x u a l i t y  i n  t h e  U S  m i l i t a r y ,  w h e r e  s o c i a l  n o r m s  d i d  n o t  f o l l o w  g o v e r n -
m e n t  a c t i o n  ( 1 3 0 ) .   
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v i r t u e ” . 48 T a k e  t h e  l a w  s t i p u l a t i n g  t h a t  o n e  m u s t  n o t  b l a c k m a i l  h i s  o r  h e r  p a r t -

n e r .  P e t t i t ’ s  p o i n t  i s  t h a t  i n  s u c h  a  c a s e  the  or iginal  mot ivat ion becomes indis -

t inguishable  f rom knavish  p r u d e n c e ,  a n d  t h a t  p e o p l e  m i g h t  d r o p  t h e  n o r m a t i v e  

at t i tude in  order  to  not  be  seen as  knavishly  prudent .   

Second,  c r iminal  penal t ies  may a lso  lead to  what  Pet t i t  ca l ls  “ label l ing” ,  

i .e .  the  s t igmat izat ion of  people,  leading them to  act  according to  label .  In  the  

case  of  laws  against  c ruel  ac t ions,  th is  might  mean that  the  law is  being inter -

p r e t e d  a s  e x p r e s s i n g  a  p a r t i c u l a r  v i e w  a b o u t  t h e  p e o p l e  s u b j e c t  t o  t h e s e  l a w s ,  

n a m e l y  a s  b e i n g  c r u e l  p e o p l e .  I n  t u r n ,  t h e s e  p e o p l e  m a y  i n  f a c t  s t a r t  t o  a c t  

a c c o r d i n g  t o  t h e  l a b e l ,  b u t  a l s o  t o  d r o p  n o r m a t i v e  a t t i t u d e s  t h a t  w o u l d  o t h e r -

wise  counteract  c ruel  ac ts .  These  two points  show again  that  the  coerc ive  s t ruc -

t u r e  f a c e s  c o n s t r a i n t s  i n  s h a p i n g  t h e  i n f o r m a l  o n e . 49  

 O v e r a l l ,  i t  f o l l o w s  t h a t  p h i l o s o p h e r s  l i k e  P o g g e  a n d  R o n z o n i  o v e r e s t i -

mate  the  ef fect  the  legal  s t ructure  can have  on the  informal  one.  I  do  not  c la im 

that  no  s teer ing is  poss ible .  Rather ,  a l l  I  wanted to  show in  th is  sect ion is  that  

there  wi l l  be  l imitat ions  to  s teer  soc ia l  norms v ia  the  legal  system.  Premise  (1)  

t h u s  f a i l s ,  a n d  i f  t h i s  i s  c o r r e c t ,  t h e n  i t  f o l l o w s  t h a t  i t  i s  n o t  e n o u g h  t o  c o u n t  

t h e  c o e r c i v e  s t r u c t u r e  a l o n e  i n t o  t h e  s u b j e c t  o f  t h e  C r u e l t y  P r i n c i p l e .   

 

                                                             
48 P e t t i t  ( 1 9 9 7 :  2 1 9 ) .  
49 P e t t i t  ( 1 9 9 7 :  2 1 8 )  r e f e r s  t h e  r e a d e r  t o  b u n c h  o f  e m p i r i c a l  s t u d i e s  i n  s u p p o r t  o f  t h e s e  
t w o  p o i n t s .   
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§ 5 8  O b j e c t i o n  ( 2 ) :  S o c i a l  e t h o s ,  n o t  t h e  i n f o r m a l  s t r u c t u r e  

A  s e c o n d  p o s s i b l e  o b j e c t i o n  I  n e e d  t o  c o n s i d e r  s t a r t s  w i t h  t h e  p r o p o s i t i o n  t h a t  

the  soc ia l  e thos  should  be  taken as  a  s i te  of  the  Cruel ty  Pr inc iple .  On the  bas is  

o f  t h i s  p o i n t ,  o n e  m a y  a r g u e  t h a t  t h e  i n f o r m a l  s t r u c t u r e  f a l l s  o u t  a s  a  s u b j e c t .  

T h e  r e a s o n  f o r  t h i s  i s  t h a t ,  a s  I  e x p l a i n  i n  C h a p t e r  4 ,  t h e  s o c i a l  e t h o s  h a s  t h e  

s a m e  d e t e r r e n t  e f f e c t  a s  t h e  i n f o r m a l  s t r u c t u r e .  F o r  e x a m p l e ,  t h e  m o r a l  n o r m  

t h a t  p e o p l e  m u s t  n o t  s t e a l  h a s  t h e  s a m e  f o r c e  a s  t h e  s o c i a l  n o r m  t h a t  p e o p l e  

must  not  s teal  in  as  much as  both  mani fest  themselves  in  soc ia l  sanct ions  (such 

a s  d i s a p p r o v a l ) .  H e n c e ,  i t  w o u l d  b e  r e d u n d a n t  t o  h a v e  b o t h  t h e  m o r a l  a n d  t h e  

soc ia l  norm is  p lace. 50 So  i f  the  soc ia l  e thos  is  taken as  a  subject ,  there  wi l l  be  

n o  n e e d  t o  c o u n t  i n  t h e  i n f o r m a l  s t r u c t u r e ,  t o o .   

 T o  a s s e s s  t h i s  o b j e c t i o n ,  i t  w i l l  b e  h e l p f u l  t o  r e c a l l  t h e  d i f f e r e n c e  b e -

tween the  soc ia l  e thos  and the  informal  s t ructure.  As  I  expla in  in  Chapter  4 ,  the  

f o r m e r  c o n s i s t s  o f  s h a r e d  m o r a l  n o r m s ,  which  means  that  a  large  proport ion of  

a  g i v e n  p o p u l a t i o n  a c c e p t s  c e r t a i n  n o r m a t i v e  a t t i t u d e s  t h a t  a r e  g r o u n d e d  i n  

s h a r e d  c o n s i d e r a t i o n s .  C o h e n  f o r  i n s t a n c e  s p e a k s  o f  t h e  P r o t e s t a n t  e t h i c  a s  a  

s o c i a l  e t h o s ,  w h i c h  i n v o l v e s  “ s e l f - d e n i a l ,  h a r d  w o r k ,  a n d  i n v e s t m e n t  o f  a s s e t s  

s u r p l u s  t o  n e e d s . ” 51 T o  p u t  i t  w i t h  t h e  t e r m s  I  s u g g e s t ,  t h i s  m e a n s  t h a t  a  l a r g e  

                                                             
50 T h i s  a l s o  g o e s  a g a i n s t  C o h e n ’ s  c l a i m  ( 2 0 0 8 )  t h a t  b o t h  t h e  i n f o r m a l  s t r u c t u r e  a n d  t h e  
s o c i a l  e t h o s  s h o u l d  b e  t a k e n  a s  a  s u b j e c t  o f  j u s t i c e .   
51 C o h e n  ( 2 0 0 8 :  1 2 8 ) .  



 245 

p r o p o r t i o n  o f  a  g i v e n  p o p u l a t i o n  a c c e p t s  t h e  a t t i t u d e  t h a t  o n e  m u s t  w o r k  h a r d  

a n d  t h a t  t h i s  a t t i t u d e  i s  g r o u n d e d  i n  a  b e l i e f  i n  s e l f - d e n i a l .   

I n  c o n t r a s t  t o  t h i s ,  t h e  i n f o r m a l  s t r u c t u r e  e n t a i l s  s o c i a l  n o r m s ,  w h i c h  

m e a n s  t h a t  a  l a r g e  p r o p o r t i o n  o f  a  g i v e n  p o p u l a t i o n  a c c e p t s  c e r t a i n  n o r m a t i v e  

a t t i t u d e s  t h a t  a r e  g r o u n d e d  i n  s o c i a l  p r a c t i c e s .  I t  m i g h t  b e  t h a t  s o m e  p e o p l e  

i d e n t i f y  w i t h  w o r k i n g  h a r d  i n  t h e  s e n s e  t h a t  i t  i s  a n  “ a s p e c t  o f  a  v a l u a b l e  i d e n -

t i ty ;  [ i t ]  may  be  par t  o f  what  i t  means  to  be  a  member  of  the  group of  which  one 

sees  onesel f  as  a  par t . ” 52 And i t  mig h t  b e  t h a t  o t h e r s  a c c e p t  t h e  a t t i t u d e  t h a t  

o n e  m u s t  w o r k  h a r d  t h r o u g h  f o r c e  o f  h a b i t .  T h e  c r u c i a l  p o i n t  m a r k i n g  t h e  d i f -

ference  to  the  soc ia l  e thos  is  that  the  informal  s t ructure  does  not  require  a  set  

o f  b e l i e f s  o r  i n t u i t i o n s  o r  f e e l i n g s  a b o u t  h o w  t o  l i v e  t o  g r o u n d  t h e  a t t i t u d e .   

In  l ight  o f  that ,  we can now examine the  proposi t ion  that  the  soc ia l  e thos  

should  be  taken as  a  subject  o f  the  Cruel ty  Pr inc iple  and thus  be  preferred over  

t h e  i n f o r m a l  s t r u c t u r e .  O n e  m i g h t  t h i n k  t h a t  t h e  s o c i a l  e thos  deters  ac t ion bet -

ter  than the  informal  s t ructure.  But  th is  i s  fa lse  given that  both  cases ,  so  inde-

p e n d e n t  o f  w h i c h  i s  i n  p l a c e ,  p e o p l e  w i l l  a c c e p t  n o r m a t i v e  a t t i t u d e s .  A n d  t h i s  

m e a n s  t h a t  p e o p l e  h o l d  “ o t h e r s  t o  a c c o u n t  w i t h  r e g a r d  t o  t h e  c o n d u c t  c o v e r e d  

b y  t h e  p r i n c i p l e :  [ … ]  t o  r e g a r d  t h o s e  w h o  f a i l  t o  a c t  i n  a c c o r d a n c e  w i t h  t h e  

                                                             
52 B r e n n a n  e t  a l  ( 2 0 1 3 :  7 0 ) .  
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pr inc iple  in  a  negat ive  l ight ;  perhaps  even to  take  more  act ive  s teps  to  encour -

a g e  c o m p l i a n c e  a n d  s a n c t i o n  n o n - c o m p l i a n c e . ” 53  

T h e  p r o b l e m  w i t h  t h e  p r o p o s i t i o n  i s  t h o u g h  t h a t  t h e  s o c i a l  e t h o s  f a c e s  

t w o  s e r i o u s  p r o b l e m s  t h e  i n f o r m a l  s t r u c t u r e  d o e s  n o t  f a c e  t o  t h e  s a m e  e x t e n t .  

T h e  f i r s t  o n e  i s  a r t i c u l a t e d  b y  A n d r e w  S a b l  i n  r e s p o n s e  t o  C o h e n ’ s  s u g g e s t i o n  

t o  c o u n t  t h e  s o c i a l  e t h o s  a s  a  s u b j e c t  o f  j u s t i c e .  H e  o b s e r v e s  t h a t  C o h e n  c a l l s  

f o r  a  “ w h o l e s a l e  c h a n g e  i n  p e r s o n a l  m o t i v a t i o n ” 54 a n d  t h e n  c o m m e n t s  t h a t   

S u r e l y  o n e  t h i n g  l i b e r a l i s m  m e a n s  i s  a  d e l i b e r a t e  r e f u s a l  t o  a s p i r e  t o  s u c h  m a s s  
c o n v e r s i o n s  a n d  m a s s  i n d o c t r i n a t i o n .  O n  t h e  c o n t r a r y ,  g o o d  l i b e r a l s  [ … ]  v a l u e  
a  d i v e r s i t y  o f  b e h a v i o u r s ,  m o t i v a t i o n s ,  a n d  h u m a n  c h a r a c t e r s ,  o f t e n  j u d g i n g  
s o m e  b e t t e r  a n d  s o m e  w o r s e  b u t  d e l i b e r a t e l y  f i g h t i n g  t h e  t e m p t a t i o n  t o  b u y  
m o r a l  r e f o r m  a t  t h e  c o s t  o f  u n i f o r m i t y .  W h a t  i s  a t  s t a k e  h e r e  i s  [ … ]  a  m o r a l  
p o i n t :  r e s p e c t  f o r  o t h e r s  o f t e n  e n t a i l s  r e s t r a i n i n g  o n e s e l f  f r o m  j u d g i n g  t h e  
s t a t e  o f  o t h e r s '  s o u l s ,  o r  a t  l e a s t  f r o m  c l a i m i n g  t h e  a u t h o r i t y  t o  c h a n g e  t h e m . 55 
 
I n  b r i e f ,  t h e  p o i n t  i s  t h a t  d e m a n d i n g  a  s o c i a l  e t h o s  i s  i l l i b e r a l .  T h i s  i s  b e c a u s e  

i t  prescr ibes  a  set  o f  bel ie fs ,  intui t ions  or  feel ings  that  are  to  ground at t i tudes.  

A s  J o s h u a  C o h e n  p u t s  i t :  “ a  s o c i a l  e t h o s  i s  a  m a t t e r  o f  e t h i c s  a t  l e a s t  a s  m u c h  

as  i t  i s  a  matter  o f  moral i ty  –  as  much an encompassing v iew about  how to  l ive  

a s  a b o u t  w h a t  w e  o w e  t o  o n e  a n o t h e r . ” 56  

I n  c o n t r a s t  t o  t h i s ,  t h e  i n f o r m a l  s t ructure  does  prescr ibe  cer ta in  norma-

t i v e  a t t i t u d e s  b u t  n o t  a  s e t  o f  b e l i e f s  a n d  i n t u i t i o n s  t o  g r o u n d  t h e s e  a t t i t u d e s .  

                                                             
53 i b i d :  7 7 .  
54 S a b l  ( 2 0 0 2 :  8 0 ) .  
55 i b i d :  8 1 .  
56 C o h e n  ( 2 0 0 1 :  3 6 5 ) .   
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I t  i s  in  th is  sense  not  foundat ional is t .  Rawls ’  idea  of  an  over lapping consensus  

is  a  good analogy,  for  i t  s t ipulates  that  people  support  the  same basic  laws  but  

not  for  the  same reasons. 57 L ikewise,  the  informal  s t ructure  demands  that  indi -

v iduals  accept  the  same normat ive  at t i tudes  but  wi thout  a t  the  same t ime ex-

p e c t i n g  t h e m  t o  h o l d  t h e  s a m e  s e t  o f  r e a s o n s  i n  s u p p o r t  o f  t h e  a t t i t u d e s .    

 S e c o n d ,  a s  I  s t a t e  i n  t h e  I n t r o d u c t i o n  t o  t h i s  d i s s e r t a t i o n ,  I  t a k e  J o h n  

Rawls ’  procedure  of  del ineat ing a  real is t i c  utopia  as  the  methodologica l  guide-

l i n e  f o r  t h e  t h e o r y  I  a m  s u g g e s t i n g .  A n  i m p o r t a n t  f e a t u r e  o f  a  r e a l i s t i c  u t o p i a  

i s  t h a t  t h e  i d e a l  i s  f e a s i b l e  i n  t h e  s e n s e  t h a t  p e o p l e  m i g h t  a s p i r e  t o  c h a n g e  

t h e i r  i n s t i t u t i o n s  a n d  p r a c t i c e s  a c c o r d i n g  t o  t h e  i d e a l . 58 A n d  i t  s e e m s  t h a t  a  

wholesale  change in  personal  mot ivat ion as  Cohen proposes  is  not  feas ible  in  

t h a t  s e n s e .  T h i s  i s  b e c a u s e  o f  w h a t  R a w l s  r e g a r d s  a s  a n  i n e v i t a b l e  f e a t u r e  o f  

l ibera l  modern soc iet ies ,  i .e .  the  fac t  o f  a  p lura l i ty  o f  reasonable,  though i r rec -

onci lable ,  moral ,  re l ig ious,  or  phi losophical  doct r ines . 59 In  contrast  to  that ,  the  

i n f o r m a l  s t r u c t u r e  i s  m u c h  l e s s  d e m a n d i n g  g i v e n  t h a t  i t  d o e s  n o t  r e q u i r e  t h a t  

k i n d  o f  c h a n g e .   

 I n  v i e w  o f  t h e s e  t w o  p o i n t s ,  i t  f o l l o w s  t h a t  t h e  s o c i a l  e t h o s  i s  n o t  a  f i t   

                                                             
57 R a w l s  ( 1 9 9 3 ) .   
58 W e i t h m a n  ( 2 0 0 4 :  2 9 0 )  e x p r e s s e s  t h i s  c r i t e r i o n  a s  f o l l o w s :  “ [ T h e  t h e o r y ]  m u s t  b e  c a p a -
b l e  o f  s e r v i n g  a s  a  s e l f - s u s t a i n i n g  p u b l i c  p h i l o s o p h y  f o r  a  p l u r a l i s t i c  d e m o c r a c y .  T h i s  
r e q u i r e s  t h a t  i t  b e  c a p a b l e  o f  i n f o r m i n g  t h e  h a b i t s  o f  t h o u g h t  a n d  c o n d u c t  t h a t  e n a b l e  
c i t i z e n s  a n d  p u b l i c  o f f i c i a l s  t o  s u s t a i n  t h e  p o l i t i c a l  p r a c t i c e s  t h e  t h e o r y  i d e n t i f i e s  a s  
[ d e s i r a b l e ] . ”  
59 R a w l s  ( 1 9 9 3 ) .  
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s u b j e c t  o f  t h e  C r u e l t y  P r i n c i p l e .  A s  a  c o n s e q u e n c e ,  w e  n e e d  n o t  a b a n d o n  t h e  

i n f o r m a l  s t r u c t u r e  a s  a  s i t e .  

 

C o n c l u s i o n    

In  th is  chapter  I  defended the  c la im that  the  informal  s t ructure  should  be  taken 

a s  a  s u b j e c t  o f  t h e  C r u e l t y  P r i n c i p l e .  T o  t h i s  e n d ,  I  d e f e n d e d  t w o  s u b - c l a i m s :  

 
( 1 )  C o m m o n  t h e o r i e s  o f  t h e  s u b j e c t  o f  j u s t i c e  d o  n o t  c o m p e l  u s  t o  e x c l u d e  

t h e  i n f o r m a l  s t r u c t u r e  a s  a  s i t e  o f  t h e  C r u e l t y  P r i n c i p l e  q u a  p r i n c i p l e  o f  

j u s t i c e ;  

( 2 )  The informal  s t ructure  is  important  to  deter  c ruel  ac ts  and thus  necessary  

t o  b r i n g  a b o u t  t h e  s o c i a l  c o n d i t i o n s  u n d e r  w h i c h  t h e  p r i n c i p l e  c a n  b e  

s a i d  t o  b e  s a t i s f i e d .  
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C h a p t e r  7  

T o w a r d s  a  l e s s  c r u e l  w o r l d  

 

I n t r o d u c t i o n  

So  far  I  have  covered two of  the  three  main  e lements  of  the  dystopian l iberal ism 

I  a m  p r e s e n t i n g  i n  t h i s  d i s s e r t a t i o n .  T h e  f i r s t  e l e m e n t  w a s  t h e  P r i o r i t y  C l a i m  

and the  second was  the  ident i f i cat ion of  the  informal  s t ructure  as  an  important  

s i te  to  real ize  the  Cruel ty  Pr inc iple .  In  th is  f inal  chapter  I  now turn  to  the  thi rd  

o n e :  t h e  a p p l i c a t i o n  o f  t h e  p r i n c i p l e  t o  t h e  i n f o r m a l  s t r u c t u r e .  T h i s  i s  t o  p o s e  

t h e  c r i t i c a l  q u e s t i o n :  W h a t  s p e c i f i c  s h a p e  o f  t h e  i n f o r m a l  s t r u c t u r e  i s  r e q u i r e d  

s o  t h a t  c r u e l  a c t s  b e  p r e v e n t e d ?   

 To  th is  end,  I  wi l l  apply  the  Cruel ty  Pr inc iple  to  three  soc ia l  spheres  pre-

s e n t e d  i n  C h a p t e r  5 :  t h e  s p h e r e  o f  p r o d u c t i o n  a n d  s e r v i c e s ,  t h e  s p h e r e  o f  t h e  

f a m i l y  a n d  t h e  d e m o c r a t i c  p u b l i c  s p h e r e .  T h i s  l e a d s  t o  t h e  m o r e  s p e c i f i c  q u e s -

t i o n  o f  w h a t  d i r e c t i v e s  t h e  p r i n c i p l e  g i v e s  t o  t h e s e  t h r e e  s p h e r e s .  A n d  g i v e n  

t h a t  t h e  i n f o r m a l  s t r u c t u r e  i s  t h e  s e t  o f  s o c i a l  n o r m s ,  I  w i l l  b e  c o n c e r n e d  w i t h  

inquir ing what  soc ia l  norms need to  be  in  place  in  those  spheres  s o  t h a t  c r u e l  

a c t s  c a n  b e  d e t e r r e d .   

 I n  a d d r e s s i n g  t h i s  q u e s t i o n ,  I  d o  n o t  i n t e n d  t o  o f f e r  a  c o m p r e h e n s i v e  

a c c o u n t  o f  s o c i a l  n o r m s .  O n  t h e  o n e  h a n d ,  I  w o n ’ t  d i s c u s s  w h a t  s o c i a l  n o r m s  

s h o u l d  b e  a t  w o r k  i n  t h e  o t h e r  s p h e r e s ,  a n d  o n  t h e  o t h e r  o n e ,  I  w i l l  p r e s e n t  a  
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s e l e c t i o n  o f  s o c i a l  n o r m s  w i t h i n  those  spheres  I  look  at ,  not  an  at tempt  to  cap-

t u r e  a l l  n o r m s  t h a t  a r e  r e q u i r e d .  R a t h e r ,  m y  g o a l  i n  t h i s  c h a p t e r  i s  t o  o u t l i n e  

some pract ica l  impl icat ions  of  the  theory  of  dystopian l ibera l ism expounded in  

th is  d isser tat ion and to  show how an indiv idual  can  in  her  everyday  l i fe  do  her  

p a r t  t o  c o n t r i b u t e  t o  a  l e s s  c r u e l  a n d  m o r e  h u m a n e  w o r l d .   

Overal l ,  the  chapter  fa l l s  into  two par ts .  In  the  f i rs t  par t  (§59-64) ,  I  sug-

gest  a  range of  soc ia l  norms that  should  be  in  place  in  the  three  soc ia l  spheres .  

But  above this ,  I  wi l l  a lso  ask  what  exact ly  th is  means  for  indiv iduals  and argue 

t h a t  t h e  a p p l i c a t i o n  o f  t h e  p r i n c i p l e  t o  s o c i a l  s p h e r e s  p l a c e s  t h e  d e m a n d  f r o m  

t h e  i n f o r m a l  s t r u c t u r e  o n  p e o p l e ,  w h e r e  t h i s  s t a t e s ,  a m o n g  o t h e r  t h i n g s ,  t h a t  

o n e  o u g h t  t o  a c c e p t  c e r t a i n  n o r m a t i v e  a t t i t u d e s .   

 I n  t h e  s e c o n d  p a r t  t h e n  ( § 6 5 - 6 7 ) ,  I  w i l l  j u x t a p o s e  t h e  t h e o r y  o f  s o c i a l  

norms I  suggest  wi th  another  theory  of  how best  to  c reate  a  less  c ruel  wor ld,  

n a m e l y  S h k l a r ' s  a n d  R o r t y ’ s .  W h e r e a s  I  a r g u e  t h a t  p e o p l e  o u g h t  t o  a c c e p t  c e r -

t a i n  n o r m a t i v e  a t t i t u d e s ,  S h k l a r  a n d  R o r t y  i n s i s t  t h a t  a  c h a n g e  i n  c h a r a c t e r  i s  

required.  I  wi l l  indicate  some of  the  problems this  v iew faces  and show that  the  

m e a s u r e s  I  s u g g e s t  a r e  o f  b e t t e r  s e r v i c e .    
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§ 5 9  N o r m s  ( 1 ) :  T h e  s p h e r e  o f  p r o d u c t i o n  a n d  s e r v i c e s  

I  s tar t  wi th  the  quest ion what  soc ia l  norms are  required by  the  Cruel ty  Pr inc iple  

in  the  sphere  of  product ion and serv ices .  As  I  s ta te  in  Chapter  5 ,  the  sa l ient  

s t a t u s - r o l e s  w i t h i n  t h i s  s p h e r e  a r e :  t h e  e m p l o y e r  a n d  t h e  e m p l o y e e .  S o  a  c o m -

p l e t e  t h e o r y  o f  n o r m s  i n  t h i s  s p h e r e  w o u l d  a m o u n t  t o  a n  a c c o u n t  o f  r u l e s  t h a t  

should  regulate  these  two s tatus - ro les .  Nonetheless ,  I  want  to  l imit  the  enquiry  

a n d  o n l y  l o o k  a t  t h e  s t a t u s - r o l e  o f  t h e  e m p l o y e r  i n  t h i s  s e c t i o n  a n d  a s k  w h a t  

n o r m s  a r e  n e e d e d  t o  a v o i d  c r u e l  e m p l o y e r  a b u s e .  T h i s  i s  b e c a u s e ,  g i v e n  t h e  

power - re lat ions  at  the  workplace,  the  prevent ion of  employer  abuse  is  the  more  

press ing problem.  

 B u t  b e f o r e  I  g e t  t h e r e ,  I  j u s t  w a n t  t o  s a y  w h y  t h i s  p r o b l e m  n e e d s  t o  b e  

addressed v ia  the  informal  s t ructure.  In  Chapter  6 ,  I  defended the  c la im that  t h e  

l e g a l  c o e r c i v e  s t r u c t u r e  l a c k s  t h e  p o w e r  t o  p r e v e n t  c r u e l  ac ts  to  an  adequate  

extent .  I t  occurs  that  th is  par t i cular ly  t rue  when i t  comes to  mit igat ing employer  

abuse.  H i r s h  a n d  K o r n r i c h  n o t e  f o r  e x a m p l e  t h a t  d e s p i t e  t h e  r i g h t  t o  f i l e  c h a r g e s  

o f  a b u s e  o n  t h e  j o b  a n d  d e s p i t e  “ t h e  p e r s i s t e n c e  o f  s e x  a n d  r a c e  d i s c r i m i n a t i o n  

i n  e m p l o y m e n t ,  f e w  w o r k e r s  w h o  e x p e r i e n c e  p o t e n t i a l  d i s c r i m i n a t i o n  m o b i l i z e  

t h e i r  r i g h t s  b y  f i l i n g  f o r m a l  charges.  Fur ther ,  only  a  f rac t ion of  charges  that  are  
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f i led  wi th  r e g u l a t o r y  a g e n c i e s  a r e  r e s o l v e d  w i t h  o u t c o m e s  f a v o r a b l e  t o  c o m -

p l a i n a n t s . ” 1 S o  t h e  t h r e a t  o f  p u n i s h m e n t  a n d  a c c o r d i n g l y  d e t e r r e n c e  i s  w e a k  i n  

t h i s  s p h e r e .  

 Having sa id  that ,  I  now want  to  suggest  two sets  o f  norms as  important  to  

counteract  severe  employer  abuse.  The  f i rs t  one fa l ls  under  the  heading:  avoid-

ing sexual  harassment .  MacKinnon’s  inf luent ia l  s tudy  of  the  concept  helps  expl i -

cate  what  t h i s  i n v o l v e s . 2 I n  h e r  b o o k  S e x u a l  H a r a s s m e n t  o f  W o r k i n g  W o m e n ,  s h e  

d e f i n e s  i t  as  “ the  unwanted imposi t ion  of  sexual  requirements  i n  t h e  c o n t e x t  o f  

a  r e l a t i o n s h i p  o f  u n e q u a l  p o w e r . ” 3 S h e  e m p h a s i z e s  t h a t  s e x u a l  h a r a s s m e n t  c a n  

b e  both  verbal  and physica l :  “verbal  sexual  harassment  can inc lude anything 

f rom pass ing but  pers is tent  comments  on a  woman’s  body or  to  the  exper ience  

of  an  e i g h t e e n - y e a r - o l d  f i l e  c l e r k  w h o s e  b o s s  r e g u l a r l y  c a l l e d  h e r  i n  t o  h i s  o f f i c e  

t o  t e l l  h e r  t h e  i n t i m a t e  d e t a i l s  o f  h i s  m a r r i a g e  a n d  t o  a s k  w h a t  s h e  t h o u g h t  

a b o u t  d i f ferent  sexual  posi t ions.”  And physica l  forms “ range f rom repeated col -

l i s ions  t h a t  l e a v e  t h e  i m p r e s s i o n  o f  a c c i d e n t  t o  o u t r i g h t  r a p e . ” 4 

                                                             
1 H i r s h  &  K o r n r i c h  ( 2 0 0 8 ) .  I n  t h e  c a s e  o f  s e x u a l  h a r a s s m e n t  f o r  i n s t a n c e ,  t h e r e  i s  a  r a n g e  
o f  r e a s o n s  f o r  t h i s .  M a c K i n n o n  ( 1 9 7 9 :  2 7 )  o b s e r v e s  t h a t  “ s e x u a l  s u b j e c t s  a r e  g e n e r a l l y  
s e n s i t i v e  a n d  c o n s i d e r e d  p r i v a t e ;  w o m e n  f e e l  e m b a r r a s s e d ,  d e m e a n e d  a n d  i n t i m i d a t e d  
b y  t h o s e  i n c i d e n t s .  T h e  f e e l  a f r a i d ,  d e s p a i r i n g ,  u t t e r l y  a l o n e ,  a n d  c o m p l i c i t   [ … ]  E v e n  
m o r e  t o  t h e  p o i n t ,  s e x u a l  a d v a n c e s  a r e  o f t e n  a c c o m p a n i e d  b y  t h r e a t s  o f  r e t a l i a t i o n  i f  
e x p o s e d . ”  
2 C r o u c h  ( 2 0 0 1 )  f o r  e x a m p l e  w r i t e s  t h a t  M a c K i n n o n ’ s  w o r k  o n  t h e  c o n c e p t  w a s  “ a  m a j o r  
i n f l u e n c e  i n  t h e  c o n s t r u c t i o n  o f  t h e  s o c i a l  a n d  l e g a l  m e a n i n g  o f  s e x u a l  h a r a s s m e n t .  I t  
m i g h t  w i t h  j u s t i c e  b e  s a i d  t h a t  e v e r y t h i n g  w r i t t e n  o n  s e x u a l  h a r a s s m e n t  s i n c e  i s  a  
f o o t n o t e  t o  M a c K i n n o n . ”  
3 M a c K i n n o n  ( 1 9 7 9 :  1 ) .  
4 i b i d :  2 9 .  
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 According to  MacKinnon,  two forms of  harassment  deserve  par t icular  a t -

tent ion.  The  f i rs t  i s  “quid  pro  quo,  in  which  sexual  compl iance  is  exchanged,  or  

proposed to  be  exchanged,  for  an  employment  opportuni ty .” 5 The  pat tern  i t  fo l -

lows  is  th is :  (1)  sexual  advance,  (2)  noncompliance/compl iance,  (3)  employment  

retal iat ion/opportunity.  In  terms of  retal iat ion,  “women may be threatened with  

d e m o t i o n s  a n d  s a l a r y  c u t s ;  u n f a v o u r a b l e  m a t e r i a l  m a y  b e  s o l i c i t e d  a n d  p u t  i n  

t h e i r  p e r s o n a l  f i l e ;  o r  s h e  m a y  b e  p l a c e d  o n  d i s c i p l i n a r y  l a y o f f . ”  I n  o n e  c a s e ,  

t h e  s u p e r v i s o r ,  f o l l o w i n g  t h e  r e j e c t i o n  o f  h i s  e l a b o r a t e  s e x u a l  a d v a n c e s ,  “ f i r s t  

cut  back  the  woman’s  hours ,  then put  her  on a  lower -paying machine.  When she 

r e q u e s t e d  e x t r a  w o r k  t o  m a k e  u p  t h e  d i f f e r e n c e ,  h e  p u t  h e r  t o  s w e e p i n g  f l o o r s  

and cleaning bathrooms.  He degraded and r idiculed her  constantly  […] and f i red 

h e r  a t  t w o  o ’ c l o c k  i n  t h e  m o r n i n g . ” 6 

 The  second type “ar ises  when sexual  harassment  i s  a  pers is tent  condi t ion 

a t  w o r k . ” 7 I n  o n e  c a s e ,  a  s u p e r v i s o r  c o n s t a n t l y  “ i n c o r p o r a t e d  p a l p a b l y  s e x u a l  

g e s t u r e s  i n t o  h i s  m o v e m e n t s .  W h e n  s p e a k i n g  t o  [ t h e  w o m a n ]  h e  w o u l d  l e a n  

against  her,  immobil iz ing her  between his  own body and the  chai r  and the  desk.  

S o m e t i m e s  h e  w o u l d  s t a n d  w i t h  h i s  h a n d s  s h a k i n g  i n  h i s  p o c k e t s  a n d  r o c k  

a g a i n s t  t h e  b a c k  o f  a  c h a i r ,  a s  i f  h e  w e r e  s t i m u l a t i n g  h i s  g e n i t a l s . ” 8 I n  a n o t h e r  

                                                             
5 i b i d :  3 2 .  
6 i b i d :  3 5 .  
7 i b i d :  3 2 .  
8 i b i d :  4 2 .  
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case,  “a  b lack  woman,  the  only  one working in  par t icular  soap fac tory  reported 

t h a t  s o a p  c a r v e d  i n  t h e  s h a p e  o f  a  p e n i s  w a s  p e r i o d i c a l l y  s e n t  d o w n  h e r  a s s e m -

b l y  l i n e . ” 9 

O n  t h e  b a s i s  o f  t h i s  u n d e r s t a n d i n g  o f  s e x u a l  h a r a s s m e n t ,  i t  i s  n o w  p o s -

s ible  to  expl icate  the  content  of  the  norms in  the  f i rs t  set .  The  rules  require  an  

opposi t ion  to  both  quid  pro  quo sexual  harassment  and sexual  harassment  that  

i s  a  p e r s i s t e n t  c o n d i t i o n  a t  w o r k .  I  s h o u l d  a d d  t h a t  t h i s  i s  o n l y  a  s e l e c t i o n  o f  

n o r m s ,  s o  i n  a d d i t i o n  t o  t h o s e  t h e r e  m a y  a l s o  b e  o t h e r s  t h a t  r e q u i r e  a n  o p p o -

s i t i o n  t o  o t h e r  f o r m s  o f  s e x u a l  h a r a s s m e n t .  

I  n o w  b r i e f l y  c o m e  t o  t h e  s e c o n d  s e t  o f  n o r m s  i m p o r t a n t  t o  c o u n t e r a c t  

s e v e r e  e m ployer  abuse.  I t  f a l l s  u n d e r  t h e  h e a d i n g  o f  a v o i d i n g  o b t r u s i v e  i n v a -

s ions  of  pr ivacy ,  or  what  Jonathan Wolf f  ca l ls :  s h a m e f u l  r e v e l a t i o n s .  T h o s e  a r e  

c a s e s  “ w h e r e  p e o p l e  a r e  r e q u i r e d  t o  d e m e a n  t h e m s e l v e s :  t o  b e h a v e  i n  a  w a y ,  

o r  r e v e a l  t h i n g s  a b o u t  t h e m s e l v e s ,  w h i c h  c a n  r a t i o n a l l y  b e  e x p e c t e d  t o  r e d u c e  

thei r  respect -s tanding.”  They  are  required “ to  do  things,  or  reveal  th ings  about  

t h e m s e l v e s ,  t h a t  t h e y  f i n d  s h a m e f u l . ” 10  

To  be  more  concrete:  An important  norm in  this  second set  prescr ibes  that  

employers  must  re f ra in  f rom screenings  that  lead to  shameful  revelat ions,  e .g .  

t h r o u g h  d r u g - t e s t i n g ,  p e r s o n a l i t y - t e s t i n g ,  a n d  e l e c t r o n i c  r e c o r d i n g .  A  f u r t h e r  

                                                             
9 M a c K i n n o n  ( 1 9 7 9 :  4 7 ) .   
10 W o l f f  ( 1 9 9 8 :  1 0 9 )  
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n o r m  r e q u i r e s  t h a t  o n e  m u s t  a l s o  r e f r a i n  f r o m  m a l i c i o u s  g o s s i p .  T h e  l i n k  b e -

tween the  encroachment  upon personal  pr ivacy  and humil ia t ion is  a lso  brought  

o u t  b y  M a r g a l i t  w h o  m a i n t a i n s  t h a t  v i o l a t i o n s  o f  p r i v a c y  r e s t r i c t  i n d i v i d u a l s ’  

c o n trol  o v e r  w h a t  i s  t o  b e  w i t h i n  t h e i r  p o w e r ,  w h i c h  l e a d s  t o  “ d e g r a d a t i o n  a s  

t h e  d e s t r u c t i o n  o f  h u m a n  a g e n c y . ” 11  

 T h e  c e n t r a l  c l a i m  i n  t h i s  s e c t i o n  i s  t h a t  t h e  n o r m s  i n  t h e  t w o  s e t s ,  w h e n  

in  place,  counteract  c ruel  ac ts .  This  i s  based on the  premises  that  both  sexual  

harassment  as  descr ibed above and shameful  revelat ions  a t  t h e  w o r k p l a c e  a r e  

c ruel .  This  means,  g iven the  def ini t ion  in  Chapter  1 ,  that  they  exer t  a  drast ic  

f o r c e  o n  t h e  o t h e r  p e r s o n ,  w h i c h  i n v o l v e s  t h e  i n v a s i o n  o f  t h e  o t h e r  p e r s o n ’ s  

m e n t a l  l i f e .  T h i s  i s  t r u e  o f  s e x u a l  h a r a s s m e n t .  T o  u s e  M a c K i n n o n ’ s  a r t i c u l a t e  

p h r a s e :  “ f e e l i n g s  a r e  a  m a t e r i a l  r e a l i t y  o f  s e x u a l  h a r a s s m e n t . ” 12 I n d e e d ,  t h e r e  

i s  e v i d e n c e  t h a t  t h e  c o s t s  i n c l u d e  " p h y s i c a l  a s  w e l l  a s  p s y c h o l o g i c a l  d a m a g e :  

T h e  a n x i e t y  a n d  s t r a i n ,  t h e  t e n s i o n  a n d  n e r v o u s  e x h a u s t i o n  [ … ]  t a k e  a  t e r r i f i c  

t o l l  o n  w o m e n  w o r k e r s .  N e r v o u s  t i c s  o f  a l l  k i n d s ,  a c h e s  a n d  p a i n s  ( w h i c h  [ … ]  

can be  devastat ingly  painful )  o f ten accompany the  onset  o f  sexual  harassment .  

T h e s e  p a i n s  a n d  i l l n e s s e s  a r e  t h e  [ … ]  i n e v i t a b l e  b a c k l a s h  o f  t h e  h u m a n  b o d y  

i n  r e s p o n s e  t o  i n t o l e r a b l e  s t r e s s . ” 13 

                                                             
11 M a r g a l i t  ( 1 9 9 6 :  2 0 4 ) .  
12 M a c K i n n o n :  ( 1 9 7 9 :  5 5 ) .  
13 i b i d :  5 2 .  
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Moreover,  i t  is  also true that  the vict im of  shameful  revelat ions is  subject  

to  a  drast ic  force.  The  act  i s  humil ia t ing,  and humil ia t ion at  the  workplace  has  

d e v a s t a t i n g  c o n s e q u e n c e s .  F i s k  w r i t e s  t h a t  i t  “ c a n  i t s e l f  b e  a s  d e v a s t a t i n g  a s  

p h y s i c a l  o r  e c o n o m i c  h a r m . ” 14 S h e  p o i n t s  o u t  t h a t  s e v e r e  h u m i l i a t i o n  i s  “ e x -

t r e m e l y  c o r r o s i v e  f o r  t h e  p s y c h e  o f  t h e  v i c t i m ” , 15 t h a t  i t  h a s  a  “ d e b i l i t a t i n g ” 16 

i m p a c t  a n d  t h a t  p e o p l e  s u b j e c t  t o  i t  f e e l  " c o n f u s e d ,  p o w e r l e s s ,  p a r a l y z e d  

[ … ] . ” 17 A l s o ,  i t  h a s  b e e n  " i m p l i c a t e d  –  d i r e c t l y  o r  i n d i r e c t l y  –   i n  m a n y ,  i f  n o t  

most ,  c l in ica l ly  recognized emotional  and soc ia l  d isorders .” 18 These  disorders ,  

t o o ,  t e s t i f y  t o  t h e  d r a s t i c  i m p a c t .  

In  sum,  given that  sexual  harassment  and shameful  r e v e l a t i o n s  a r e  c r u e l  

i n  t h e  r e l e v a n t  s e n s e  a n d  t h a t  t h e  s o c i a l  n o r m s  I  s u g g e s t  c o u n t e r a c t  t h e s e  p r a c -

t i c e s ,  i t  f o l l o w s  t h a t  t h e s e  s o c i a l  n o r m s  w i l l  h e l p  p r e v e n t  c r u e l t y .  

 

§ 6 0  N o r m s  ( 2 ) :  T h e  s p h e r e  o f  t h e  f a m i l y  

I  now ask  what  soc ia l  norms are  required by  the  Cruel ty  Pr inc iple  in  the  sphere  

of  the  family .  The  sa l ient  s tatus - ro les  wi thin  this  sphere  are  the  parent  and the  

c h i l d ,  y e t  I  w i l l  f o c u s  o n  t h e  s t a t u s - r o l e  o f  t h e  p a r e n t .  T h i s  i s  n o t  b e c a u s e  c h i l -

                                                             
14 i b i d :  7 6 .  
15 i b i d :  7 8 .  
16 i b i d :  7 3 .  
17 i b i d :  7 8 .   
18 i b i d .   
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d r e n  c a n n o t  b e  c r u e l  t o w a r d s  t h e i r  p a r e n t s ,  b u t  r a t h e r  b e c a u s e  v i o l e n c e  b e -

t w e e n  p a r t n e r s  a n d  t o w a r d s  c h i l d r e n  s e e m s  t o  b e  t h e  m o r e  p r e v a l e n t  p r o b l e m .  

I n  p a r t i c u l a r ,  I  w a n t  t o  h ighl ight  two sets  o f  norms that  ought  to  regulate  th is  

s tatus - ro le  ( though the  f i rs t  one may a lso  be  appl icable  to  the  ro les  of  son and 

daughter ) .   

 B u t  b e f o r e  I  s t a r t ,  I  a g a i n  w a n t  t o  s a y  w h y  t h i s  p r o b l e m  n e e d s  t o  b e  

a d d r e s s e d  v i a  t h e  i n f o r m a l  s t r u c t u r e .  A s  I  a r g u e  i n  § 5 5 ,  t h e  l a w  o p e r a t e s  o n  

t h e  p o l i c e - p a t r o l  m o d e  o f  o v e r s i g h t  a n d  f a c e s  v i g i l a n c e  p r o b l e m s .  T h i s  m e a n s  

that  the  pol ice  i s  responsible  for  v igi lance  and the  problem is ,  as  Pet t i t  wr i tes ,  

t h a t  “ n o  p o l i c e  o f f i c e r  c a n  c o v e r  v e r y  m u c h  g r o u n d . ” 19 I n  p a r t i c u l a r ,  n o  p o l i c e  

o f f i c e r  c a n  o b s e r v e  a l l  i n c i d e n t s  i n  t h e  r e a l m  b e t w e e n  p e o p l e ’ s  o w n  f o u r  w a l l s .  

S e c o n d ,  e v e n  i f  i t  w e r e  p o s s i b l e ,  v i g i l a n c e  w o u l d  i n v a d e  p e o p l e s ’  p r i v a c y  a n d  

t h u s  c o m e  a t  a  h i g h  m o r a l  c o s t .  I n  c o n t r a s t ,  v i g i l a n c e  i s  m o r e  e f f e c t i v e  w i t h  

s o c i a l  n o r m s  a n d  l e s s  m o r a l l y  p r o b l e m a t i c  ( s e e  § 5 6 ) .  I n  t u r n ,  t h i s  i m p l i e s  a  

m o r e  e f f e c t i v e  d e t e r r e n c e .  

T h i s  b r i n g s  m e  t o  t h e  t w o  s e t s  o f  n o r m s :  T h e  f i r s t  o n e  i s  g e a r e d  t o w a r d s  

p r e v e n t i n g  b r e a c h e s  o f  t r u s t  w h e r e  t r u s t  i s  o f  e x i s t e n t i a l  i m p o r t .  T h e  m o s t  

common forms of  betrayal  are  “harmful  d isc losures  of  conf ident ia l  in format ion,  

d i s l o y a l t y ,  i n f i d e l i t y  a n d  d i s h o n e s t y . ” 20 S o  t h i s  s e t  i n v o l v e s  r u l e s  s t a t i n g  f o r  

                                                             
19 P e t t i t  ( 1 9 9 7 :  2 5 0 ) .  
20 R a c h m a n  ( 2 0 0 9 :  3 0 4 ) .   
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example  that  one must  not  be  dishonest  or  d is loyal  or  unfa i thful  to  one’s  par t -

n e r ,  t h a t  o n e  m u s t  n o t  d i s c l o s e  c o n f i d e n t i a l  i n f o r m a t i o n ,  a t  l e a s t  n o t  w h e n  i t  

e r o d e s  t r u s t  w h e r e  i t  i s  i n  p l a c e  a n d  o f  e x i s t e n t i a l  i m p o r t a n c e  f o r  t h e  o t h e r .    

T h i s  s t i l l  l e a v e s  o p e n  w h e n  t r u s t  i s  o f  e x i s t e n t i a l  i m p o r t .  T o  s e e  t h i s ,  i t  

wi l l  be  helpful  to  consider  a  fur ther  quest ion,  i .e .  why t rust  i s  so  important  in  

the  f i rs t  p lace.  Baier  o f fers  a  c redible  explanat ion,  wr i t ing that  “whatever  mat -

ters  to  human beings,  t rust  i s  the  atmosphere  in  which  i t  thr ives.” 21 She argues  

that  “we need [ the  help  of  others ]  in  c reat ing,  and then in  not  merely  guarding 

but  looking af ter  the  things  we most  va lue.” 22 These  things  inc lude but  are  not  

l imited to:  “our  own l i fe ,  heal th,  reputat ion,  our  of fspr ing and thei r  wel l -being 

[…].”  So  according to  Baier ,  t rust  i s  important  because  i t  i s  essent ia l  to  protect  

t h i n g s  w e  v a l u e .  T h i s  a l l o w s  m e  n o w  t o  d e f i n e  w h e n  t r u s t  i s  o f  e x i s t e n t i a l  i m -

p o r t :  w h e n  i t  p r o t e c t s  g o o d s  t h a t  h a v e  e x i s t e n t i a l  v a l u e ,  t o  w i t ,  a r e  e s s e n t i a l  

t o  l e a d  a  m e a n i n g f u l  l i f e ,  w h e r e  t h e  a b s e n c e  m a k e s  l i f e  s e e m  f u t i l e  a n d  n o t  

w o r t h  l iv ing.  

A n d  t h e  s e c o n d  s e t  o f  r u l e s  f a l l s  u n d e r  t h e  h e a d i n g  o f  a v o i d i n g  s e r i o u s   

emot i o n a l  a b u s e  o r  n e g l e c t  o f  o n e ’ s  c h i l d .  G l a s e r  s e p a r a t e s  f i v e  c a t e g o r i e s  o f  

c h i l d  a b u s e  a n d  n e g l e c t ,  t h r e e  o f  w h i c h  a r e  r e l e v a n t  i n  t h i s  c o n t e x t :  ( 1 )  E m o -

t i o n a l  u n r e s p o n s i v e n e s s ,  m e a n i n g  t h a t  t h e  p a r e n t  d o e s  n o t  “ r e s p o n d  t o  t h e  

                                                             
21 B a i e r  ( 1 9 8 6 :  2 3 1 ) .  T h i s  i s  a  q u o t e  b y  S i s s e l a  B o k  t h a t  B a i e r  p r e p e n d s  t o  h e r  p a p e r .   
22 i b i d :  2 3 6 .   
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chi ld ’s  emotional  needs,  wi th  no  provis ion of  an  adequate  a l ternat ive”;  (2)  Neg-

at ive  at t r ibut ions  and misat t r ibut ions  to  the  chi ld ,  inc luding “host i l i ty  towards,  

denigrat ion and re ject ion of  a  chi ld” ;  (3)  Developmental ly  inapposi te  interac -

t ions,  involv ing for  instance  an  “exposure  to  […]  t raumat ic  events  and interac -

t i o n s ” ,  w h i c h  t h e  c h i l d  c a n n o t  h a n d l e  y e t . 23 T h e  n o r m s  i n  t h i s  s e c o n d  s e t  c a l l  

f o r  a n  o p p o s i t i o n  t o  s u c h  p r a c t i c e s ,  e s p e c i a l l y  a  f i e r c e  o p p o s i t i o n  t o  a b u s e  a n d  

neglect  where  t h i s  i s  a  p e r s i s t e n t  c o n d i t i o n ,  w h e r e  t h e s e  t h r e e  p o i n t s  h a p p e n  

o v e r  a n d  o v e r  a g a i n ,  p l a c i n g  a  m o s t  s e r i o u s  s t r a i n  o n  t h e  c h i l d r e n .   

The  centra l  c la im in  th is  sect ion is  that  these  rules ,  when in  place,  coun-

t e r a c t  c r u e l t y .  T h i s  i s  b a s e d  o n  t h e  t w o  p r e m i s e s  t h a t  ( a )  b r e a c h e s  o f  t r u s t ,  

where  i t  i s  o f  ex is tent ia l  import ,  a re  c ruel  and (b)  ser ious  chi ld  neglect  i s  c ruel ,  

where  this  means,  wi th  reference  to  the  def ini t ion  I  o f fer  in  Chapter  1 ,  that  a  

person’s  mental  l i fe  i s  being invaded.  I  t h i n k  t h a t  t h e r e  i s  e v i d e n c e  i n  s u p p o r t  

o f  both  premises .  Premise  (a )  i s  t rue  because,  to  invoke MacKinnon’s  ar t i culate  

p h r a s e  o n e  m o r e  t i m e ,  f e e l i n g s  a r e  t h e  m a t e r i a l  r e a l i t y  o f  b r e a c h e s  o f  t r u s t ,  

especia l ly  d isappointment  and gr ieve,  being the  emotion that  ensues  f rom the  

l o s s  o f  s o m e t h i n g  t h a t  i s  v a l u e d . 24 I t  s e e m s  p l a u s i b l e  t h a t  g r i e v e  a n d  d i s a p -

p o i n t m e n t  h a v e  a  s i m i l a r  e f f e c t  a s  s h a m e  a n d  p a i n  i n  t h a t  t h e  f e e l i n g  “ t h r u s t s  

a s i d e  o n e ’ s  o t h e r  c o n c e r n s  a s  i t  c l a m o r o u s l y  a b s o r b s  a t t e n t i o n  t o  i t s e l f . ” 25  

                                                             
23 G l a s e r  ( 2 0 0 2 :  7 0 2 ) .  
24 I  t a k e  t h i s  d e f i n i t i o n  o f  g r i e f  f r o m  N u s s b a u m  ( 2 0 0 1 ) .   
25 K r a m e r  ( 2 0 1 4 :  1 6 2 ) .  
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M o r e o v e r ,  t h e  b r e a c h  o f  t r u s t  i s  i m p l i c a t e d  i n  a n  e m o t i o n a l  d i s o r d e r  t o  

w h i c h  c l i n i c a l  p s y c h o l o g i s t s  r e f e r  t o  a s  b e t r a y a l  t r a u m a .  I t  i s  s a i d  t o  b e  d e t r i -

mental  because i t  v io lates  “bas ic  assumptions  of  interpersonal  and soc ia l  re la -

t ions” 26 and thus  to  be  “highly  corre lated wi th  symptoms of  depress ion,  anxiety ,  

a n d  o t h e r  s y m p t o m s  o f  e m o t i o n a l  d i s t r e s s ” , 27 w i t h  “ s h o c k ,  [ … ]  d a m a g e d  s e l f -

e s t e e m ,  s e l f - d o u b t i n g  a n d  a n g e r . ” 28 T h e  e m o t i o n a l  d i s o r d e r  a l s o  t e s t i f i e s  t o  

t h e  d r a s t i c  f o r c e  o f  b r e a c h i n g  t r u s t .   

 I  a lso  th ink  that  there  is  so l id  ev idence  in  support  o f  premise  (b)  s tat ing 

t h a t  s e r i o u s  c h i l d  n e g l e c t  i s  c r u e l .  I n  h i s  i n f l u e n t i a l  s t u d y  t e l l i n g l y  e n t i t l e d  

Soul  Murder ,  Leonard  Shengold  shows for  example  that  “substant ia l  emotional  

neglect  o f  chi ldren —  not  car ing for  them and not  car ing about  them as  separate  

h u m a n  b e i n g s  —  m a y  h a v e  m o r e  d e v a s t a t i n g  e f f e c t s  o n  p s y c h i c  d e v e l o p ment  

than does  physica l  abuse”  and that  therefore  “bruta l  or  subt le  ac ts  against  chi l -

d r e n  r e s u l t  [ … ]  i n  t h e i r  p s y c h i c  a n d  s p i r i t u a l  a n n i h i l a t i o n . ” 29 I n  p a r t i c u l a r ,  i t  

h a s  “ d i s t o r t i n g  a n d  i n h i b i t i n g  e f f e c t s  o n  t h e  v i c t i m ' s  f a n t a s y  l i f e  a n d ,  e s p e -

c i a l l y ,  e m o t i o n a l  l i f e  [ e . g .  o n  t h e  c a p a c i t y  f o r  j o y ] . ” 30 

O n e  p l a u s i b l e  e x p l a n a t i o n  f o r  t h i s  i s  t h a t  “ n o t  b e i n g  c a r e d  a b o u t  m e a n s  

b e i n g  d e p r i v e d  o f  t h e  s o u l ' s  b a s i c  n o u r i s h m e n t :  t h e  a c c e p t i n g  a n d  w e l c o m i n g  

                                                             
26 B i r r e l l  &  F r e y d  ( 2 0 0 8 :  4 9 ) .   
27 i b i d :  5 0 .  
28 Rachm an (2009:  304) .   
29 S h e n g o l d  ( 1 9 9 9 :  1 1 ) .   
30 i b i d :  5 .  E m p h a s i s  m i n e .   
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feel ings  and smile  of  the  parent ing f igure.” 31 And now recal l  Scarry ’s  point  that  

a  “s tate  of  consc iousness  other  than pain  –  such as  desi re  –  wi l l ,  i f  depr ived of  

i t s  o b j e c t ,  b e g i n  t o  a p p r o a c h  t h e  n e i g h b o u r h o o d  o f  p a i n ,  a s  i n  [ … ]  p r o l o n g e d ,  

object less  longing.” 32 What  i t  means  to  approach the  neighbourhood of  pain  is  

t h a t  o n e ’ s  a b i l i t y  t o  f o r m  m e n t a l  c o n t e n t  i s  s u b s t a n t i a l l y  o b s t r u c t e d .     

 G i v e n  t h a t  b o t h  p r e m i s e s  a r e  p l a u s i b l e ,  I  conclude that  the  soc ia l  norms 

I  p r o p o s e ,  t h o s e  t h a t  p r o h i b i t  t h e  b r e a c h  o f  t r u s t  a n d  c h i l d  a b u s e  a n d  n e g l e c t ,  

s h o u l d  b e  i n  p l a c e  i n  o r d e r  t o  a v o i d  c r u e l  a c t s .    

 

§ 6 1  N o r m s  ( 3 ) :  T h e  s p h e r e  o f  t h e  d e m o c r a t i c  p u b l i c  s p a c e  

In  th is  sect ion I  wi l l  be  concerned wi th  inquir ing what  soc ia l  norms are  required 

by  the  Cruel ty  Pr inc iple  in  the  democrat ic  publ ic  sphere.  As  I  expla in  in  Chapter  

5 ,  t h e  m o s t  r e l e v a n t  s t a t u s - r o l e  in  th is  sphere  is  the  ro le  of  the  c i t i zen,  who as  

a  member  of  an  exper imental  research  community  i s  tak ing par t  in  a  d iscurs ive  

e x c h a n g e  w i t h  o t h e r s  a b o u t  t h e  p o l i c i e s  t o  b e  i m p l e m e n t e d .  S o  t h e  q u e s t i o n  

i s :  what  rules  should  regulate  the  exchange? 

 Before  I  s tar t ,  I  just  want  to  h ighl ight  why there  is  a  need for  norms in  

t h i s  s p h e r e .  I  s a i d  i n  § 6 0  t h a t  t h e r e  i s  a  w e a k  d e  f a c t o  t h r e a t  o f  p u n i s h m e n t  

regarding employer  abuse  and thus  deterrence  of  cer ta in  c ruel  ac t ions  is  weak,  

                                                             
31 i b i d :  1 1 .  
32 S c a r r y  ( 1 9 8 5 :  1 6 6 ) .  
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t o o .  I n  § 6 1 ,  t h e  p o i n t  w a s  t h a t  t h e  s t a t e  a c t o r s  f a c e  v i g i l a n c e  p r o b l e m s ,  w h i c h  

a l s o  m e a n s  t h a t  d e t e r r e n c e  i s  w e a k  a n d  t h u s  s o c i a l  n o r m s  a r e  n e e d e d .  I n  t h e  

s p h e r e  o f  t h e  d e m o c r a t i c  p u b l i c  s p a c e ,  t h e  p r o b l e m  i s  a  m o r a l  o n e :  e v e n  t h o u g h  

s u r v e i l l a n c e  o f  p u b l i c  s p a c e s  i s  p o s s i b l e ,  i t  w o u l d  p l a c e  e n o r m o u s  i n t e l l i g e n c e  

in  the  hands  of  a  powerful  agent ,  who can abuse  i t .  Soc ia l  norms can deter  ac ts  

a n d  y e t  a v o i d  t h i s  m o r a l  p r o b l e m .  

 N o w ,  I  would  l ike  to  highl ight  one set  o f  norms that  i s  geared towards  

avoiding h a t e  s p e e c h .  A c c o r d i n g  t o  W a l d r o n ,  h a t e  s p e e c h  i n v o l v e s  “ t h e  u s e  o f  

w o r d s  w h i c h  a r e  d e l i b e r a t e l y  a b u s i v e  a n d / o r  i n s u l t i n g  a n d / o r  t h r e a t e n i n g  

and/or  demeaning di rected at  members  of  vulnerable  minor i t ies ,  ca lculated to  

s t i r  u p  hatred against  them.” 33 Here  is  an  example  Waldron of fers :  “A  man out  

walk ing wi th  his  f ive -year -o ld  son and his  ten-year -o ld  daughter  turns  a  corn e r  

o n  a  c i t y  s t r e e t  i n  N e w  J e r s e y  a n d  i s  c o n f r o n t e d  w i t h  a  s i g n .  I t  s a y s :  ‘ M u s l i m s  

a n d  9/11!  Don’ t  serve  them,  don’ t  speak  to  them,  and don’ t  le t  them in. ’ ” 34 So  

the  rules  t h a t  f a l l  i n t o  t h i s  s e t  d e m a n d  t h a t  o n e  m u s t  n o t  u s e  w o r d s  t h a t  a r e  

a b u s i v e  a n d / o r  i n s u l t i n g  a n d / o r  t h r e a t e n i n g  a n d / o r  d e m e a n i n g  d i r e c t e d  a t  

m e m b e r s  o f  v u l n e r a b l e  m i n o r i t i e s ,  e s p e c i a l l y  n o t  i n  a  w a y  t h a t  i t  b e c o m e s  a  

p e r s i s t e n t  c o n d i t i o n  i n  t h e  p u b l i c  s p h e r e . 35  

                                                             
33 W a l d r o n  ( 2 0 1 2 :  1 ) .   
34 i b i d .  
35 I n  r e p l y  t o  t h i s ,  s o m e o n e  m i g h t  r e s p o n d  t h a t  s o m e t i m e s  i t  m i g h t  b e  p e r m i s s i b l e  t o  
u s e  a b u s i v e  o r  i n s u l t i n g  w o r d s .  F o r  e x a m p l e ,  t h e  r u l e  i m p l i e s  t h a t  h a t e  s p e e c h  i s  i m per-
m iss ible  even in  cases  when the  p e r s o n  h a s  p e r p e t u a t e d  g r e a t  c r i m e s .  I  a m  r e a d y  t o  b i t e  
t h e  b u l l e t  i n  r e s p o n s e  t o  s u c h  c a s e s .  T h i s  f o l l o w s  f r o m  t h e  n o r m a t i v e  p r i o r i t y  o f  t h e  
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T h e  c e n t r a l  p r o p o s i t i o n  i n  t h i s  s e c t i o n  i s  t h a t  t h e s e  n o r m s ,  i f  i n  p l a c e ,  

reduce  the  extent  to  which  c ruel  ac ts  take  place,  which  in  turn  rests  on  the  prem-

ise  that  hate  speech is  c ruel  and invades  one’s  mental  l i fe .  To  see  this ,  consider  

Waldron’s  descr ipt ion of  the  ef fect  o f  hate  speech:   

Of  course  an  assaul t  on  one’s  d igni ty  wi l l  be  fe l t  as  hurt ful  and debi l i ta t ing.  And 
no doubt  those  who assaul t  another ’s  d igni ty  in  th is  way  wi l l  be  hoping for  cer -
ta in  psychologica l  e f fects  —  hoping to  cul t ivate  that  among minor i ty  members  a  
t raumat ic  sense  of  not  being t rusted,  not  being respected,  not  being perceived 
as  worthy  of  ordinary  c i t i zenship,  a  sense  of  being a lways  vulnerable  to  d iscr im-
inatory  and humil ia t ing exc lus ions  and insul ts .  Those  feel ings  wi l l  natural ly  ac -
company an assaul t  on  digni ty  […]. 36 
 
This  can be explained with reference to two observations.  On the one hand,  hate 

s p e e c h  i s  h u m i l i a t i n g .  W a l d r o n  f o r  e x a m p l e  s t a t e s  t h a t  h a t e  s p e e c h  o f t e n  “ a i m s  

t o  b e s m i r c h  t h e  b a s i c s  o f  [ o n e ’ s ]  r e p u t a t i o n ,  b y  a s s o c i a t i n g  a s c r i p t i v e  c h a r a c -

t e r i s t i c s  l i k e  e t h n i c i t y ,  o r  r a c e ,  o r  r e l i g i o n  w i t h  c o n d u c t  o r  a t t r i b u t e s  t h a t  

s h o u l d  d i s q u a l i f y  someone f rom being t reated as  a  member  of  soc iety  in  good 

s tanding.” 37  

 On the  other  hand,  hate  speech inc i tes  ser ious  fear  o f  o t h e r s .  W i t h  r e f e r -

ence  to  t h e  e x a m p l e  t w o  p a r a g r a p h s  b a c k ,  W a l d r o n  t h u s  w r i t e s :  

                                                             
p r e v e n t i o n  o f  c r u e l t y  w h i c h  I  d e f e n d e d  i n  C h a p t e r  3 .  A l s o ,  n o t e  t h a t  m y  a c c o u n t  f o c u s -
s e s  o n  t h e  o f  a b u s i v e  o r  i n s u l t i n g  w o r d s  d i r e c t e d  a t  m e m b e r s  o f  v u l n e r a b l e  m i n o r i t i es .  
W h i l e  o n e  m i g h t  t h i n k  i t  p e r m i s s i b l e  f o r  s o m e  t o  u s e  s u c h  w o r d s  a g a i n s t  p o w e r f u l  a c t o r s  
( f o r  e x a m p l e ,  m a r g i n a l i z e d  p e o p l e  e n g a g e d  i n  a  c a m p a i g n  a g a i n s t  a  p o w e r f u l  e l i t e  t h a t  
o p p r e s s e s  t h e m )  I  f i n d  i t  h a r d  t o  t h i n k  o f  c a s e s  w h e r e  d i r e c t i n g  s u c h  l a n g u a g e  a g a i n s t  
m e m b e r s  o f  v u l n e r a b l e  m i n o r i t i e s  i s  p e r m i s s i b l e .  
 
36 i b i d :  1 0 6 .  
37 i b i d :  5 .  
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D o n ’ t  b e  f o o l e d  i n t o  t h i n k i n g  y o u  a r e  w e l c o m e  h e r e .  T h e  s o c i e t y  a r o u n d  y o u  
m a y  s e e m  h o s p i t a b l e  a n d  n o n - d i s c r i m i n a t o r y ,  b u t  t h e  t r u t h  i s  t h a t  y o u  a r e  n o t  
w a n t e d ,  a n d  y o u  a n d  y o u r  f a m i l i e s  w i l l  b e  s h u n n e d ,  e x c l u d e d ,  b e a t e n ,  a n d  
d r i v e n  o u t ,  w h e n e v e r  w e  c a n  g e t  a w a y  w i t h  i t .  W e  m a y  h a v e  t o  k e e p  a  l o w  p r o f i l e  
r i g h t  n o w .  B u t  d o n ’ t  g e t  t o o  c o m f o r t a b l e .  R e m e m b e r  w h a t  h a s  h a p p e n e d  t o  y o u  
a n d  y o u r  k i n d  i n  t h e  p a s t .  B e  a f r a i d . 38 
 
T h e  p a r a l y s i n g  e f f e c t  o f  f e a r  i s  n o t  o n l y  a t t e s t e d  by  phi losophers  such as  Burke,  

who asser ts  that  “nothing robs  consc iousness  so  e f f e c t i v e l y  o f  a l l  r e a s o n  a s  

f e a r ” , 39 o r  b y  H e i d e g g e r  w h o  c l a i m s  t h a t  o n e  “ l o s e s  o n e ’ s  h e a d ”  w h e n  i n  f e a r . 40 

I t  i s  a l s o  w e l l - d o c u m e n t e d  i n  t h e  p s y c h o l o g i c a l  l i t e r a t u r e .  S a n d r a  B l o o m  t h u s  

w r i t e s :  “ A s  f e a r  r i s e s ,  w e  m a y  l o s e  l a n g u a g e  f u n c t i o n s  a l t o g e t h e r .  [ … ]  A s  t h e  

l e v e l  o f  a r o u s a l  i n c r e a s e s ,  ‘ d i s s o c i a t i o n ’  –  t h e  l o s s  o f  i n t e g r a t e d  f u n c t i o n  o f  

m e m o r y ,  s e n s a t i o n ,  p e r c e p t i o n  m a y  b e  t r i g g e r e d . ” 41   

I t  i s  t h i s  u n i q u e  c o m b i n a t i o n  o f  f e a r  a n d  h u m i l i a t i o n  t h a t  e x p l a i n s  t h e  m a t e -

r i a l  r e a l i t y  o f  h a t e  s p e e c h .  I n  s u m ,  i f  w e  a c c e p t  t h a t  h a t e  s p e e c h  h a s  d r a s t i c  

f o r c e ,  i t  f o l l o w s  t h a t  t h e  n o r m s  I  s u g g e s t  i n  t h i s  s e c t i o n  a r e  n e e d e d  t o  m i t i g a t e  

c r u e l  a c t i o n s .    

I t  i s  t h i s  u n i q u e  c o m b i n a t i o n  o f  f e a r  a n d  h u m i l i a t i o n  t h a t  e x p l a i n s  t h e  

m a t e r i a l  r e a l i t y  o f  h a t e  s p e e c h .  I n  s u m ,  i f  w e  a c c e p t  t h a t  h a t e  s p e e c h  h a s  d r a s -

t i c  f o r c e ,  i t  f o l l o w s  t h a t  t h e  n o r m s  I  s u g g e s t  i n  t h i s  s e c t i o n  a r e  n e e d e d  t o  p r e -

v e n t  c r u e l  a c t i o n s .    

                                                             
38 i b i d :  2 .  
39 S e e  S v e n d s e n  ( 2 0 0 8 :  3 8 ) .   
40 S e e  i b i d .   
41 B l o o m  ( 2 0 0 4 :  8 1 ) .  
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§ 6 2  T h e  d e m a n d  f r o m  t h e  i n f o r m a l  s t r u c t u r e  

The  norms I  just  presented of fer  an  image of  what  a  desi rable  informal  s t ructure  

l o o k s  l i k e  o n c e  w e  a p p l y  t h e  C r u e l t y  P r i n c i p l e  t o  d i f f e r e n t  s o c i a l  s p h e r e s .  I n  

t h i s  s e c t i o n  n o w ,  I  a s k  w h a t  e x a c t l y  t h e  a p p l i c a t i o n  o f  t h e  p r i n c i p l e  t o  s o c i a l  

spheres  impl ies  for  indiv iduals .  In  short ,  the  answer  i s  that  i t  p laces  what  I  ca l l  

t h e  d e m a n d  f r o m  t h e  i n f o r m a l  s t r u c t u r e  o n  i n d i v i d u a l s .  

To  see  what  the  demand f rom the  informal  s t ructure  entai ls  on  a  general  

l e v e l ,  c o n s i d e r  t h a t  p o l i t i c a l  p r i n c i p l e s  h a v e  a  p a r t i c u l a r  r o l e  i n  R a w l s ’  t h e o r y  

o f  j u s t i c e .  S c h e f f l e r  p u t s  i t  a s  f o l l o w s :   

T h e  p r i n c i p l e s  f o r  t h e  b a s i c  s t r u c t u r e  a r e  p r i m a r y  i n  t h e  s e n s e  t h a t  t h e  p r i n c i -
p l e s  f o r  i n d i v i d u a l s  d e p e n d  o n  t h e m .  W e  c a n n o t  k n o w  h o w  c o n s i d e r a t i o n s  o f  
d i s t r i b u t i v e  j u s t i c e  s h o u l d  a f f e c t  i n d i v i d u a l  c o n d u c t  u n t i l  t h e  p r i n c i p l e s  f o r  t h e  
b a s i c  s t r u c t u r e  a r e  i n  h a n d . 42  
 
His  point  i s  that  pol i t i ca l  pr inc iples  generate  demands  for  indiv iduals .  They  do 

s o  i n  t h e  f o l l o w i n g  w a y :  t h e  p r i n c i p l e  a p p l i e s  t o  a  p a r t i c u l a r  s u b j e c t  a n d  p r o -

v ides  a  v is ion of  what  soc ia l  inst i tut ions  are  ca l led  for .  Yet  for  these  inst i tut ions  

to  be  in  place,  i t  i s  imperat ive  that  indiv iduals  “do thei r  par t” .  So  the  pr inc iple  

p l a c e s  c e r t a i n  d e m a n d s  o n  t h e  i t e m s  t h a t  c o u n t  a s  t h e  s i t e  o f  t h e  p r i n c i p l e  

w h i c h  i n  t u r n  g e n e r a t e  i n d i v i d u a l  r e s p o n s i b i l i t i e s  i n  r e l a t i o n  t o  t h e s e  i t e m s .  

L ikewise,  the  Cruel ty  Pr inc iple  provides  a  v is ion of  what  soc ia l  inst i tut ions  are  

                                                             
42 S c h e f f l e r  ( 2 0 0 6 :  1 0 4 ) .  
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c a l l e d  f o r  ( s e e  p r e v i o u s  s e c t i o n )  w h i c h  g e n e r a t e s  s p e c i f i c  demands  on indiv id-

uals  to  br ing for th  that  s t ructure,  and what  I  ca l l  the  demand f rom the  informal  

s t r u c t u r e  r e f e r s  t o  t h i s  s e t  o f  d e m a n d s .   

 G i v e n  t h a t  t h e  i n f o r m a l  s t r u c t u r e  i s  a  s e t  o f  s o c i a l  n o r m s ,  t h e  d e m a n d  

f r o m  t h e  i n f o r m a l  s t r u c t u r e  i m p l i e s  t h a t  o n e  o u g h t  t o  d o  h e r  p a r t  s o  t h a t  t h e s e  

n o r m s  a r e  i n  p l a c e .  T o  e x p l a i n  w h a t  t h i s  i n v o l v e s ,  I  n e e d  t o  r e t u r n  t o  the  def i -

n i t ions  that  I  int roduce  in  Chapter  4 .  Here  is  the  def ini t ion  of  norms:  a  pr inc iple  

P  i s  a  n o r m  i n  a  g r o u p  G  i f  a n d  o n l y  i f :   

i )  A  s i g n i f i c a n t  p r o p o r t i o n  o f  t h e  m e m b e r s  o f  G  h a v e  P - c o r r e s p o n d i n g  n o r m a t i v e  
a t t i t u d e s ;  a n d  
i i )  A  s i g n i f i c a n t  p r o p o r t i o n  o f  t h e  m e m b e r s  o f  G  k n o w  t h a t  a  s i g n i f i c a n t  p r o p o r -
t i o n  o f  t h e  m e m b e r s  o f  G  h a v e  P - c o r r e s p o n d i n g  n o r m a t i v e  a t t i t u d e s . 43 
 
T h i s  d e f i n i t i o n  r e v e a l s  t w o  c e n t r a l  c r i t e r i a  a s  to  what  the  demand f rom the  in -

formal  s t ructure  involves .  F i rs t  o f  a l l ,  one ought  to  have  cer ta in  normat ive  at t i -

t u d e s  a s  t h i s  w i l l  i n c r e a s e  t h e  c h a n c e  t h a t  c o n d i t i o n  i )  i s  m e t .  T o  r e i t e r a t e :  

normat ive  at t i tudes  involve  “at  least  the  fo l lowing:  a )  normat ive  bel ie fs ,  judg-

m e n t s  a n d  o t h e r  c o g n i t i v e  s t a t e s ,  b )  n o r m a t i v e  e x p e c t a t i o n s ,  c )  r e a c t i v e  a t t i -

tudes  and disposi t ions  to  have such at t i tudes.” 44 The  paradigmat ic  form of  such 

a n  a t t i t u d e  i s  t h a t  o n e  m u s t  d o  X .   

 S e c o n d ,  o n e  o u g h t  t o  c o m m u n i c a t e  t o  o t h e r s  w h a t  n o r m a t i v e  a t t i t u d e s  

o n e  h o l d s  a n d  a l s o  t h a t  t h i s  i s  h o w  a  s i g n i f i c a n t  p r o p o r t i o n  o f  t h e  p o p u l a t i o n  

                                                             
43 B r e n n a n  e t  a l .  ( 2 0 1 3 :  5 4 ) .  
44 i b i d :  5 7 .   



 267 

t h i n k s ,  a s  t h i s  w i l l  i n c r e a s e  t h e  c h a n c e  t h a t  c o n d i t i o n  i i )  i s  m e t .  I t  m i g h t  e v e n  

e n t a i l  t h a t  w e  e n c o u r a g e  o t h e r s  t o  c o m m u n i c a t e  t h e i r  a t t i t u d e s  t o  o t h e r s .  S o  

suppose that  we want  to  generate  the  soc ia l  norm that  parents  must  not  neglect  

thei r  chi ldren.  To  th is  end,  i t  i s  not  suf f i c ient  that  one has  the  normat ive  bel ie f  

that  one must  not  neglect  one’s  chi ld,  but  a lso  that  th is  bel ie f  i s  communicated 

i n  d i s c u s s i o n s  w i t h  f r i e n d s ,  f a m i l y  a n d  c o l l e a g u e s ,  o r  even through soc ia l  me-

d i a ,  w h e n  a  s u i t a b l e  o c c a s i o n  p r e s e n t s  i t s e l f .   

 There  is  another  def ini t ion  we need to  consider ,  namely  of  soc ia l  norms:  

a  pr inc iple  P  i s  a  soc ia l  norm i f  the  normat ive  at t i tudes  that  const i tute  the  norm 

a r e  g r o u n d e d  i n  s o c i a l  p r a c t i c e s ,  i . e .  a c c e p t e d  o n  t h e  b a s i s  o f  s o c i a l  p r a c t i c e s .  

T o  r e i t e r a t e :  T o  a c c e p t  a  n o r m a t i v e  a t t i t u d e  m e a n s  h o l d i n g  “ o t h e r s  t o  a c c o u n t  

w i t h  r e g a r d  t o  t h e  c o n d u c t  c o v e r e d  b y  t h e  p r i n c i p l e :  t o  f o r m  e x p e c t a t i o n s  o f  

o t h e r s  s o  f a r  a s  t h e  r e l e v a n t  c o n d u c t  i s  c o n c e r n e d ;  t o  r e g a r d  t h o s e  w h o  f a i l  t o  

a c t  i n  a c c o r d a n c e  w i t h  t h e  p r i n c i p l e  i n  a  n e g a t i v e  l i g h t ;  p e r h a p s  e v e n  t o  t a k e  

m o r e  a c t i v e  s t e p s  t o  e n c o u r a g e  c o m p l i a n c e  a n d  s a n c t i o n  n o n - c o m p l i a n c e . ” 45 

 This  def ini t ion  helps  formulate  the  f i rs t  c r i ter ion above wi th  more  prec i -

s i o n ,  s t a t i n g  t h a t  o n e  o u g h t  t o  h a v e  n o r m a t i v e  a t t i t u d e s  i n  o r d e r  t o  c o n t r i b u t e  

to  the  establ ishment  of  soc ia l  norms.  I t  i s  now poss ible  to  speci fy  what  i t  means  

t o  h a v e  a  n o r m a t i v e  a t t i t u d e ,  n a m e l y  t o  a c c e p t  i t .  T h i s  m e a n s  t h a t  t h e  a t t i t u d e  

shapes  one’s  interact ion wi th  others .  To  return  to  the  example  above,  th is  might  

                                                             
45 i b i d :  7 7 .   
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require  that  one openly  c r i t i c i zes  par tners  who neglect  thei r  chi ldren,  that  one 

s h o w s  a n g e r  o r  e v e n  r e f u s e s  t o  t a k e  p a r t  i n  e v e n t s  w i t h  t h e m .  

 F u r t h e r ,  t h i s  d e f i n i t i o n  t e l l s  u s  h o w  t h e  a t t i t u d e s  n e e d  t o  b e  g r o u n d e d ,  

n a m e l y  i n  s o c i a l  p r a c t i c e s .  T h e r e  a r e  s e v e r a l  p o s s i b i l i t i e s  f o r  t h a t ,  a s  I  e x p l a i n  

more  fu l ly  in  §41.  One might  ident i fy  wi th  the  pract ices ,  or  in  other  words:  the  

pract ice  might  represent  aspects  o f  a  va luable  ident i ty ;  one might  ascr ibe  some 

s e n s e  o f  s o c i a l  o b l i g a t i o n  t o  t h e  p r a c t i c e s ;  a n o t h e r  p o s s i b i l i t y  i s  t h a t  o n e  r e -

g a r d s  t h e  p r a c t i c e s  a s  s i g n i f i c a n t  t h r o u g h  s i m p l e  h a b i t u a t i o n .  B u t  w h a t  i s  n o t  

n e c e s s a r y ,  a s  w o u l d  b e  i n  t h e  c a s e  o f  t h e  s o c i a l  e t h o s ,  i s  t h a t  o n e  a d o p t s  p a r -

t i c u l a r  v a l u e s  t h a t  i n  t u r n  c o n f e r  m o r a l  f o r c e  o n  t h e  p r i n c i p l e s .   

 Overal l ,  th is  adds  up to  the  fo l lowing understanding of  the  demand f rom 

the  informal  s t ructure:  ( i )  one ought  to  accept  the  required normat ive  at t i tudes  

( t h a t  a r e  g r o u n d e d  i n  s o c i a l  p r a c t i c e s )  a n d  ( i i )  o n e  o u g h t  t o  c o m m u n i c a t e  t o  

o t h e r s  w h a t  a t t i t u d e s  o n e  h o l d s .  A  f u r t h e r  p o i n t  w o r t h  n o t i n g  i s  t h a t  d e m a n d  

( i )  f e e d s  i n t o  d e m a n d  ( i i ) ,  g i v e n  t h a t  a c c e p t i n g  a t t i t u d e s  i n v o l v e s  r e a c t i n g  t o  

p e o p l e  i n  c e r t a i n  w a y s ,  w h i c h  i n  t u r n  r e v e a l s  w h a t  a t t i t u d e s  o n e  h a s .   

T h e  d e m a n d  f r o m  i n f o r m a l  s t r u c t u r e  s t i p u l a t e s  w h a t  o n e  h a s  t o  d o  i n  

o r d e r  t o  d o  “ h e r  p a r t ”  t o  e s t a b l i s h  s o c i a l  n o r m s .  A  d i f f e r e n t  q u e s t i o n  i s  h o w  

under  non- ideal  condi t ions,  so  when indiv iduals  do  not  comply,  i .e .  do  not  meet  

( i )  and ( i i ) ,  o thers  can be  moved to  do  so.  I  wi l l  leave  this  quest ion as ide,  s ince  

my purpose  in  th is  d isser tat ion is  to  develop an ideal  theory .  But  u l t imately ,  I  
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think  that  the  most  promis ing s t rategy  wi l l  be  to  in i t ia te  so -ca l led  bandwagons.  

T h e  a s s u m p t i o n  i s  t h a t  p e o p l e  h a v e  d i f f e r e n t  t h r e s h o l d s  t o  a c c e p t  n o r m a t i v e  

a t t i t u d e s  a n d  t h a t  t h e s e  t h r e s h o l d s  a r e  d e p e n d e n t  o n  h o w  m a n y  o t h e r s  a c c e p t  

t h e s e  a t t i t u d e s .  S o  t h e  i d e a  i s  t o  f i r s t  c o n v i n c e  t h o s e  w i t h  a  l o w  t h r e s h o l d ,  

w h i c h  w i l l  t h e n  m o v e  t h o s e  w i t h  a  s l i g h t l y  h i g h e r  t h r e s h o l d ,  a n d  s o  f o r t h .  

 

§ 6 3  P e t t i t  o n  t h e  g e n e r a t i o n  o f  s o c i e t y - w i d e  n o r m s  

To  br ing out  the  nature  of  my account ,  I  now want  to  compare  and contrast  the  

d e m a n d  f r o m  t h e  i n f o r m a l  s t r u c t u r e  w i t h  P e t t i t ’ s  a c c o u n t  o f  c i v i l i t y .  H e  s p e a k s  

t o  t h e  s a m e  q u e s t i o n , 46 t o  w i t ,  h o w  s o c i e t y - w i d e  n o r m s  c a n  b e  b r o u g h t  i n t o  

e x i s t e n c e ,  b u t  h i s  v i e w  i s  d i f f e r e n t  t h a n  m i n e .  

O v e r a l l ,  P e t t i t  s p e c i f i e s  f o u r  c r i t e r i a :  F i r s t ,  “ i f  i t  i s  a  n o r m  i n  a  s o c i e t y  

t h a t  s o m e o n e  s h o u l d  b e h a v e  i n  a  c e r t a i n  w a y ,  t h e n  [ … ]  r e l e v a n t  p a r t i e s  w i l l  

g e n e r a l l y  b e h a v e  i n  t h a t  w a y . ” 47 H e  w r i t e s  t h a t  “ w e r e  t h a t  n o t  t r u e ,  t h e  n o r m  

w o u l d  n o t  b e  e s t a b l i s h e d  i n  t h e  s o c i e t y :  i t  w o u l d  r e p r e s e n t  n o t h i n g  m o r e  t h a n  

a n  u n f u l f i l l e d  w i s h  o r  p r e s c r i p t i o n . ” 48 

 S e c o n d ,  i t  m u s t  b e  t h e  c a s e  t h a t  “ r e l e v a n t  p a r t i e s  g e n e r a l l y  a p p r o v e  o f  

t he  behaviour  in  quest ion and/or  d isapprove of  the absence  of  such behaviour .  

                                                             
46 P e t t i t  ( 1 9 9 7 :  2 4 3 )  p o s e s  t h e  q u e s t i o n  h o w  c e r t a i n  n o r m s  c a n  c o m e  i n t o  e x i s t e n c e  t h a t  
“ w o r k  i n  h a r m o n y  w i t h  [ r e p u b l i c a n ]  l a w s . ”  B u t  t h e  w a y  I  u n d e r s t a n d  P e t t i t  i s  t h a t  t h e  
f o u r  c r i t e r i a  h e  d i s c e r n s  i n  r e s p o n s e  t o  t h i s  q u e s t i o n  a p p l y  t o  t h e  e s t a b l i s h m e n t  o f  “ s o -
c i e t y - w i d e  n o r m s ”  i n  g e n e r a l .   
47 i b i d .  
48 i b i d .  
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I f  we say  that  i t  i s  a  norm across  a  cer ta in  soc iety  that  you should  contr ibute  to  

a n y  c o l l e c t i v e  e n t e r p r i s e  t h a t  b e n e f i t s  y o u ,  t h e n  w e  m e a n  t o  i m p l y  [ … ]  t h a t  

p e o p l e  a l s o  t e n d  t o  a p p r o v e  o f  a n y o n e  w h o  m a k e s  t h e m  o r  t o  d i s a p p r o v e  o f  

a n y o n e  w h o  f a i l s  t o  d o  s o . ” 49 T o  b e  m o r e  p r e c i s e ,  P e t t i t  s t a t e s  t h a t  t o  a p p r o v e  

a n d  d i s a p p r o v e  “ w i l l  b e  t o  h a v e  a  d i s p o s i t i o n  t o  p r a i s e  o r  b l a m e  t h e  p e r s o n  —  

to  thei r  face  or ,  more  l ikely ,  behind thei r  backs  —  i f  a  sui table  occas ion presents  

i t s e l f . ” 50 

 Thi rd,  i t  a lso  must  be  the  case  that  “ the  approval  in  quest ion should  help  

t o  e n s u r e  t h e  c o m p l i a n c e . ” 51 S o  i t  i s  n o t  s u f f i c i e n t  t h a t  o n e  p r a i s e s  o r  b l a m e s  

t h e  p e r s o n ;  o n e  m u s t  a l s o  d o  t h i s  i n  a  w a y  t h a t  e n c o u r a g e s  h e r  t o  c o m p l y  w i t h  

t h e  n o r m .  A c c o r d i n g  t o  P e t t i t ,  t h i s  i s  w e a k  c o n d i t i o n  “ s i n c e  i t  s a y s  n o t h i n g  

about  how ef fect ive  the  approval  should  be  in  ensur ing the  compl iance  […].  I t  

s e r v e s  t o  m a r k  o f f  g e n u i n e  n o r m s  f r o m  p a t t e r n s  o f  b e h a v i o u r  t h a t  g e n e r a l l y  

a t t r a c t  a p p r o v a l  b u t  t h a t  a r e  i n  n o  w a y  a f f e c t e d  b y  t h a t  a p p r o v a l . ” 52 

 And fourth,  i s  must  be  a  commonly  known what  the  rules  are .  Pet t i t  goes  

o n  t o  e x p l a i n :  “ E v e r y o n e  i s  g o i n g  t o  w a n t  t o  k n o w  what  the  norms in  thei r  soc i -

e t y  a r e ,  a n d  e q u a l l y  e v e r y o n e  i s  g o i n g  t o  b e  i n  a  p o s i t i o n  t o  t e l l  w h a t  t h e y  

                                                             
49 i b i d .  
50 i b i d .  
51 i b i d :  2 4 4 .  
52 i b i d .  
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a r e . ” 53 B u t  a b o v e  t h i s ,  i t  i s  a l s o  e s s e n t i a l  t h a t  “ t h o s e  f a c t s  a r e  s a l i e n t  to  every -

one […] so  that  everyone is  in  a  posi t ion  to  recognize,  not  just  that  i t  i s  a  norm 

that  something or  other  should  be  done,  but  a lso  that  everyone re levant  recog-

n i z e s  t h a t  t h i s  i s  a  n o r m . ” 54  

L e t  u s  e x a m i n e  e a c h  o f  t h e s e  c r i t e r i a .  T o  b e g i n  w i t h  i t  s h o u l d  b e  n o t e d   

t h a t  P e t t i t  s h a r e s  C o h e n ’ s  v i e w  t h a t  I  d i s c u s s  § 3 7 ,  n a m e l y  t h a t  t h e  i n f o r m a l  

s t ructure  is  “bound up”  wi th  the  choices  that  people  customari ly  make and wi th  

t h e  b e h a v i o u r  i t  l e a d s  t o .  I n  o p p o s i t i o n  t o  that ,  I  a rgued that  behaviour  i s  nei -

t h e r  n e c e s s a r y  n o r  s u f f i c i e n t  f o r  s o c i a l  n o r m s  t o  b e  i n  p l a c e .  T h i s  o b s e r v a t i o n  

has  impl icat ions  for  how soc ia l  norms can be  brought  into  ex is tence.  Indeed,  i t  

forces  us  to  re ject  Pet t i t ’ s  f i rs t  c r i ter ion:  i f  behaviour  i s  not  essent ia l  for  soc ia l  

n o r m s  t o  b e  i n  p l a c e ,  w e  n e e d  n o t  b e h a v e  i n  c e r t a i n  w a y s  t o  g i v e  r i s e  t o  t h e  

d e s i r e d  n o r m s .   

H e r e  i s  a n  e x a m p l e :  S u p p o s e  t h a t  w e  w a n t  t o  e s t a b l i s h  t h e  s o c i a l  n o r m  

t h a t  o n e  m u s t  n o t  u r i n a t e  i n  p u b l i c  s w i m m i n g  p o o l s .  B r e n n a n  e t  a l .  p o i n t  o u t  

t h a t  i n  t h i s  c a s e  i t  i s  n o t  n e c e s s a r y  t h a t  p e o p l e  i n  f a c t  a b s t a i n  f r o m  d o i n g  s o ,  

t h a t  t h e  n o r m  c a n  b e  i n  p l a c e  e v e n  i f  p e o p l e  r e g u l a r l y  u r i n a t e  i n  p u b l i c  p o o l s  

unbeknownst  to  the  publ ic . 55 So  to  establ ish  the  norm,  we need something e lse,  

n o t  a c t u a l  b e h a v i o u r  a s  P e t t i t  s u g g e s t s .   

                                                             
53 i b i d .  
54 i b i d .  
55 S e e  B r e n n a n  e t  a l  ( 2 0 1 3 :  2 0 ) .  
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 H i s  s e c o n d  c r i t e r i o n  i s  m o r e  t o  t h e  p o i n t .  A s  I  s a y  i n  t h e  l a s t  s e c t i o n ,  

norms are  const i tuted by  normat ive  at t i tudes  that  people  accept .  This  involves  

t h a t  i n d i v i d u a l s  f o r m  e x p e c t a t i o n s  o f  o t h e r s  s o  f a r  a s  t h e  r e l e v a n t  c o n d u c t  i s  

concerned;  to  regard  those  who fa i l  to  ac t  in  accordance  wi th  the  pr inc iple  in  a  

negat ive  l ight ;  perhaps  even to  take  more  act ive  s teps  to  encourage compl iance  

and sanct ion non-compl iance.  Pet t i t  i s  thus  correct  when he s tates  that  re levant  

p a r t i e s  n e e d  t o  a p p r o v e  o f  t h e  b e h a v i o u r  i n  q u e s t i o n  a n d / o r  d i s a p p r o v e  o f  t h e  

a b s e n c e  o f  s u c h  b e h a v i o u r .  B u t  h i s  a c c o u n t  i s  l e s s  p r e c i s e  a s  i t  d o e s  n o t  s t a t e  

w h a t  o t h e r  r e a c t i o n s  c a n  s e r v e  t o  e s t a b l i s h  n o r m s ,  t o o .  

 B e y o n d  t h a t ,  t h e r e  i s  a  p e c u l i a r  a d d i t i o n  t o  t h e  s e c o n d  c r i t e r i o n  t h a t  

s e e m s  m i s g u i d i n g ,  n a m e l y  t h e  p o i n t  t h a t  o n e  o u g h t  t o  b l a m e  t h e  p e r s o n  “ t o  

t h e i r  f a c e  o r ,  m o r e  l i k e l y ,  b e h i n d  thei r  backs .”  I  th ink  that  th is  addi t ion is  in -

c o n s i s t e n t  w i t h  h i s  t h i r d  c r i t e r i o n  s t a t i n g  t h a t  d i s a p p r o v a l  s h o u l d  h e l p  f o s t e r  

c o m p l i a n c e .  I n  p a r t i c u l a r ,  i t  s e e m s  t h a t  c r i t i c i s m  b e h i n d  o n e ’ s  b a c k ,  s o  i f  t h e  

p e r s o n  i s  n o t  a w a r e  o f  t h e  c r i t i c i s m ,  m i s s e s  t h e  p u r p o s e  t o  e n s u r e  c o m p l i a n c e .    

 This  br ings  me to  the  thi rd  c r i ter ion.  I  th ink  i t  i s  correct  that  react ions  to  

deviant  behaviour  must  help  to  foster  compl iance,  but  the  thi rd  c r i ter ion is  now 

r e d u n d a n t  i n  v i e w  o f  t h e  u p d a t e d  d e f i n i t i o n  o f  t h e  s e c o n d  c r i t e r i o n .  A c c e p t i n g  

n o r m a t i v e  a t t i t u d e s ,  t h e  c o n c e p t  i t s e l f ,  e n t a i l s  c e r t a i n  r e a c t i o n s  i n  i n t e r a c t i o n  

w i t h  o t h e r s  a n d  c a n  g o  a s  f a r  a s  t a k i n g  a c t i v e  a n d  e f f e c t i v e  s t e p s  t o  e n c o u r a g e  
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c o m p l i a n c e .  S o  P e t t i t ’ s  t h i r d  c r i t e r i o n  i s  n o w  b u i l t  i n t o  t h e  d e m a n d  p l a c e d  o n  

i n d i v i d u a l s  t o  a c c e p t  c e r t a i n  a t t i t u d e s .  

 F i n a l l y ,  P e t t i t ’ s  f o u r t h  c r i t e r i o n  i s  a g a i n  m o r e  t o  t h e  p o i n t .  A s  B r e n n a n  

et  a l .  point  out ,  i t  i s  necessary  for  a  norm to  b e  i n  p l a c e  t h a t  a  s i g n i f i c a n t  p r o -

p o r t i o n  o f  a  p o p u l a t i o n  k n o w s  t h a t  a  s i g n i f i c a n t  p r o p o r t i o n  o f  t h e  p o p u l a t i o n  

a c c e p t  t h e  n o r m a t i v e  a t t i t u d e s .  T h i s  i s  p r e c i s e l y  w h a t  P e t t i t ’ s  f o u r t h  c r i t e r i o n  

s t a t e s .  H o w e v e r ,  h i s  a c c o u n t  i s  l e s s  a c c u r a t e  t h a n  t h e  d e m a n d  f r o m  t h e  i n f o r -

mal  s t ructure  that  I  present  in  the  previous  sect ion.  This  i s  because  he  does  not  

spel l  out  what  th is  impl ies  for  indiv iduals ,  i .e .  that  one needs  to  communicate  

to  others  w h a t  a t t i t u d e s  o n e  h o l d s  w h e n  a  s u i t a b l e  o c c a s i o n  p r e s e n t s  i t s e l f .    

T o  c o n c l u d e :  T h i s  d i s c u s s i o n  o f  P e t t i t ’ s  v i e w  s h o w s  t h a t  t h e r e  a r e  s i g n i f -

i c a n t  s i m i l a r i t i e s  b e t w e e n  h i s  a n d  m y  a c c o u n t  o f  h o w  p e o p l e  c a n  b r i n g  a b o u t  

soc ia l  norms,  how they  can “do thei r  par t” .  But  there  are  a lso  di f ferences  and 

t h e s e  d i f f e r e n c e s  s h o u l d  b e  s e e n  a s  r e f i n e m e n t s  a n d  r e v i s i o n s  o f  h i s  a c c o u n t  

r a t h e r  t h a n  a  r e j e c t i o n .  

 

§ 6 4  T w o  c a v e a t s  

H a v i n g  i n t r o d u c e d  t h e  d e m a n d  f r o m  t h e  i n f o r m a l  s t r u c t u r e ,  I  n e e d  t o  a d d  t w o  

c a v e a t s  t o  t h e  t h e o r y  o f  s o c i a l  n o r m s  I  p r o p o s e .  T h e s e  a r e  c o n d i t i o n s  u n d e r  

w h i c h  m e m b e r s  o f  a  g i v e n  p o p u l a t i o n  a r e  n o t  r e q u i r e d  t o  m e e t  t h e  d e m a n d  

f r o m  t h e  i n f o r m a l  s t r u c t u r e .   
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T h e  f i r s t  o n e  i s  a  r e a c t i o n  t o  t h e  o b s e r v a t i o n  t h a t  s o c i a l  n o r m s  t h e m -

s e l v e s  c a n  b e  c r u e l .  T h i s  i s  b e c a u s e  t h e  d e m a n d  f r o m  t h e  i n f o r m a l  s t r u c t u r e  

r equires  that  one reacts  in  cer ta in  ways  t o  n o n - c o m p l i a n c e  w i t h  a  r u l e ,  f o r  e x -

a m p l e  w i t h  d i s a p p r o v a l ,  a n d  i t  m i g h t  f o r  e x a m p l e  b e  t h a t  t h e s e  r e a c t i o n s  a r e  

humil ia t ing to  the  extent  that  they  are  c ruel .  More,  i t  may  be  that  the  ant ic ipa-

t ion  of  these  react ions  is  c ruel ,  e .g .  when the  ant ic ipat ion of  sanct ions  provokes  

e x t r e m e  f e a r .  S o  t h e  f i r s t  p r o v i s o  i s  t h a t  o n e  m u s t  n o t  m e e t  t h e  d e m a n d  f r o m  

the  informal  s t ructure  where  this  i s  c ruel ,  or  to  be  more  prec ise:  where  i t  causes  

m o r e  c r u e l t y  t h a n  i t  c a n  b e  e x p e c t e d  t o  p r e v e n t .    

 The  second caveat  fo l lows  f rom the  Pr ior i ty  C la im I  defend in  Chapter  3 .  

T h e  p r o p o s i t i o n  i s  t h i s :  w h e n  t h e r e  i s  a  g e n u i n e  t r a d e - o f f ,  t h e  p r i o r i t y  c l a i m  

m e a n s  t h a t  [ a  d e p a r t u r e  f r o m  t h e  p r i n c i p l e  i s  p e r m i s s i b l e ]  o n l y  w h e n  m a j o r  

g a i n s  i n  t e r m s  o f  o t h e r  p r o p e r t i e s  c a n  b e  b o u g h t  w i t h  n e g l i g i b l e  d e p a r t u r e s .  

So  the  proviso  is  that  c ruel  ac ts  must  not  be  opposed where  they  are  negl igible  

(say ,  two seconds  of  excruc iat ing pain)  and major  gains  in  terms of  other  prop-

e r t i e s  c a n  b e  b o u g h t .  T h i s  c a v e a t  i s  u n d e r - d e f i n e d  g i v e n  t h a t  I  l e f t  a s i d e  t h e  

q u e s t i o n  w h e n  c r u e l  a c t s  a r e  n e g l i g i b l e .  N o n e t h e l e s s ,  i t  i s  i m p o r t a n t  t o  n o t e  

t h a t  t h e r e  a r e  l i m i t a t i o n s  t o  t h e  d e m a n d  f r o m  t h e  i n f o r m a l  s t r u c t u r e .  

 A b o v e  t h i s ,  t h e r e  a r e ,  a s  M c T e r n a n  n o t e s ,  t w o  c r i t i c i s m s  t h a t  c a n  b e  p u t  

f o r w a r d  a g a i n s t  t h e  t h e o r y  o f  s o c i a l  n o r m s  e x p o u n d e d  i n  t h i s  c h a p t e r .  F i r s t ,  

“ s o c i a l  n o r m s  a r e  a n  e x a m p l e  o f  t h e  p e r n i c i o u s  e f f e c t s  o f  s o c i a l  p r e s s u r e  o n  
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f r e e d o m ”  a n d  c a n  “ c o m p r o m i s e  c i t i z e n s ’  a u t o n o m y ”  t o  a  t r o u b l i n g  d e g r e e . 56 

S e c o n d ,  “ w h e n  p e o p l e  f a i l  t o  l i v e  u p  t o  a  s o c i a l  n o r m  t h e y  h a v e  i n t e r n a l i s e d ,  

t h e y  m a y  f e e l  s h a m e . ” 57 B u t  t h i s  i s  n o t  s u f f i c i e n t  t o  s u s p e n d  t h e  d e m a n d  f r o m  

the  informal  s t ructure  (unless  the  inf l i c t ion  of  shame and the  pernic ious  ef fects  

i s  i t se l f  c ruel )  because  the  avoidance  of  c ruel ty  has  pr ior i ty  over  the  avoidance  

o f  s h a m e  a n d  p e r n i c i o u s  e f f e c t s .  

   

§ 6 5  R o r t y  a n d  S h k l a r  o n  a v o i d i n g  c r u e l t y  i n  p r a c t i s e   

I  s a i d  i n  t h e  i n t r o d u c t i o n  t h a t  t h i s  c h a p t e r  f a l l s  i n t o  t w o  p a r t s .  M y  a i m  i n  t h e  

f i r s t  o n e  w a s  ( a )  t o  s u g g e s t  a  r a n g e  o f  s o c i a l  n o r m s  t h a t  s h o u l d  b e  i n  p l a c e  i n  

t h r e e  s o c i a l  s p h e r e s  i n  o r d e r  t o  a v o i d  c r u e l t y  a n d  ( b )  t o  e x p l o r e  w h a t  e x a c t l y  

t h i s  m e a n s  f o r  i n d i v i d u a l s .  I  n o w  m o v e  o n  t o  t h e  s e c o n d  p a r t  a n d  e x a m i n e  a  

c o m p e t i n g  a c c o u n t  o f  h o w  b e s t  t o  a v o i d  c r u e l t y  a s  a n  e v e r y d a y  v i c e ,  n a m e l y  

S h k l a r ' s  a n d  R o r t y ’ s .   

In  th is  sect ion I  br ie f ly  reproduce  Rorty ’s  and Shklar ’s  posi t ions.  The  two 

a c c o u n t s  a r e  s i m i l a r  i n  t w o  i m p o r t a n t  r e s p e c t s :  F i r s t ,  b o t h  r e c o g n i z e  t h e  l i m i -

ta t ions  of  the  legal  s t ructure  to  real ize  the  Cruel ty  Pr inc iple  and thus  ins is t  on  

t h e  i m p o r t a n c e  o f  c i v i c  v i r t u e .  B o t h  e x p l o r e  w h a t  a n  i n d i v i d u a l  m u s t  a n d  m u s t  

n o t  d o  s o  t h a t  c r u e l t y  i s  a v o i d e d .  R o r t y  i n v e s t i g a t e s  c h a r a c t e r  t r a i t s  t h a t  “ h e l p  

                                                             
56 M c T e r n a n  ( 2 0 1 4 :  1 0 2 ) .  
57 i b i d :  1 0 3 .  
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u s  b e c o m e  l e s s  c r u e l . ” 58 A n d  S h k l a r  w r i t e s  t h a t  t h e  “ l i b e r a l i s m  o f  f e a r ,  w h i c h  

m a k e s  c r u e l t y  t h e  f i r s t  v i c e ,  [ … ]  i m p o s e [ s ]  a  p u b l i c  e t h o s  o n  u s . ” 59 T h i s  a l s o  

adds  up to  a  theory  of  character  t ra i ts  to  secure  a  s table  and re l iable  pat tern  of  

b e h a v i o u r .     

 Second,  both  employ  a  s imi lar  method to  ar r ive  at  a  theory  of  c iv ic  v i r tue,  

n a m e l y  l i t e r a r y  c r i t i c i s m .  R o r t y  i s  a n  a v i d  r e a d e r ,  c o n v i n c e d  t h a t  t h e  s t u d y  o f  

l i t e r a t u r e ,  i n  p a r t i c u l a r  o f  N a b o k o v ’ s  a n d  O r w e l l ’ s  b o o k s ,  c a n  t e a c h  u s  h o w  t o  

b e  l e s s  c r u e l .  L i k e w i s e ,  S h k l a r  “ a l l o w e d  t h e  g r e a t e s t  o f  t h e  s t o r y t e l l e r s  t o  d o  

s o m e  w o r k  f o r  [ h e r ] ,  a s  [ s h e ]  b o r r o w e d  t h e i r  m o s t  t e l l i n g  c h a r a c t e r s  a n d  s c e n e s  

a s  e x a m p l e s ” ,  n o t  o n l y  t o  “ i l l u s t r a t e  s o m e  g e n e r a l  m o r a l  o r  p o l i t i c a l  p r o p o s i -

t i o n s ”  b u t  a b o v e  t h i s  “ t o  r e v e a l  s o m e t h i n g  d i r e c t l y ” ,  “ f o r  t h e i r  a b i l i t y  t o  f o r c e  

u s  t o  a c k n o w l e d g e  w h a t  w e  a l r e a d y  k n o w  i m p e r f e c t l y . ” 60 

 Ror ty  s tar ts  h is  account  wi th  an  analys is  o f  Nabokov’s  work.  According to  

him,  the  main  protagonists  in  the  novels  Pale  F i re  and Lol i ta ,  “dramat ize ,  as  i t  

h a s  n e v e r  b e f o r e  b e e n  d r a m a t i z e d ,  t h e  p a r t i c u l a r  f o r m  o f  c r u e l t y  a b o u t  w h i c h  

Nabokov  worr ied  most  –  incur ios i ty .” 61 What  character ises  them is  that  they  are  

“ e x q u i s i t e l y  s e n s i t i v e  t o  e v e r y t h i n g  w h i c h  a f f e c t s  o r  p r o v i d e s  e x p r e s s i o n s  f o r  

thei r  own obsess ions,  and ent i re ly  incur ious  about  anything that  a f fects  anyone 

                                                             
58 R o r t y  ( 1 9 8 9 :  1 4 1 ) .   
59 S h k l a r  ( 1 9 8 4 :  5 ) .  
60 i b i d :  2 2 9 .   
61 R o r t y  ( 1 9 8 9 :  1 5 8 ) .  
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e l s e . ” 62 I n  o t h e r  w o r d s ,  t h e y  a r e  p e o p l e  w h o  “ t u r n  t h e  l i v e s  o f  o t h e r  h u m a n  

beings  into  images  on a  screen,  whi le  s imply  not  not ic ing that  these  other  peo-

p l e  a r e  s u f f e r i n g . ” 63  

 Apart  f rom Nabokov,  Rorty  a lso  looks  at  Orwel l ’ s  wr i t ings  to  d iscover  that ,   

t h o u g h  b o t h  “ h a d  d i f f e r e n t  g i f t s ,  a n d  t h e i r  s e l f - i m a g e s  w e r e  q u i t e  d i f f e r e n t ” ,  

b o t h  o f  t h e m  “ w a r n  t h e  l i b e r a l  [ … ]  i n t e l l e c t u a l  a g a i n s t  t e m p t a t i o n s  t o  b e  

c r u e l . ” 64 H e  i s  r e f e r r i n g  h e r e  t o  the  thi rd  par t  o f  1984  that  i s  about  the  antago-

nis t  O ’Br ian,  a  member  of  the  Inner  Par ty  who is  in  charge of  tor tur ing the  main  

c h a r a c t e r .  A c c o r d i n g  t o  R o r t y ,  O ’ B r i a n  i s  a  “ c u r i o u s  a n d  p e r c e p t i v e  i n t e l l e c -

tual” , 65 but  what  i s  character is t i c  o f  h im is  that  he  der ives  exc i tement  f rom the  

intel lectual  exerc ise  to  “ tear  human minds  to  pieces  and put  them together  in  

new shapes  of  [h is ]  own choosing.” 66 Fur ther ,  he  exempl i f ies  a  cer ta in  fa ta l ism,  

the  acceptance  of  “ the  fac t  that  l ibera l  hopes  had no chance  of  real izat ion” ,  that  

“ t h e  s c e n a r i o  c a n  n o  l o n g e r  b e  c h a n g e d ” , 67 f o r  w h o m  “ t h e  w h o l e  i d e a  o f  b e i n g  

a n s w e r e d ,  o f  e x c h a n g i n g  i d e a s ,  o f  r e a s o n i n g  t o g e t h e r  [ i s ]  a  s y m p t o m  o f  w e a k -

n e s s . ” 68 

                                                             
62 i b i d .  
63 i b i d :  1 5 7 .  
64 i b i d :  1 4 4 .  
65 i b i d :  1 8 3 .  
66 i b i d :  1 7 7 .  
67 i b i d :  1 8 3 .  
68 i b i d :  1 7 6 .  
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 N o w ,  R o r t y  c l a i m s  t h a t  t h e  a n a l y s i s  o f  N a b o k o v ’ s  a n d  O r w e l l ’ s  w o r k  c a n  

help  us  become less  c ruel ,  though he spends  hardly  any  t ime spel l ing out  what  

e x a c t l y  w e  c a n  l e a r n .  W h a t  h e  h a s  i n  m i n d ,  I  t h i n k ,  i s  t h a t  i n s i g h t s  i n t o  t h e  

c a u s e s  o f  c r u e l t y  r e v e a l  t h a t  o n e  n e e d s  t o  a d o p t  c e r t a i n  c h a r a c t e r  t r a i t s  i f  t h e  

goal  i s  to  avoid  c ruel ty .  To  be  more  prec ise ,  one must  avoid  a  par t i cular  type of  

incur ios i ty  as  wel l  as  o f  fa ta l ism.  Or  to  put  i t  wi th  more  posi t ive  terms:  On the  

one hand,  one ought  to  be  cur ious  about  the  inner  l ives  of  others .  On the  other  

one,  one ought  to  be  opt imist ic  or  a t  least  aware  of  the  fac t  that  soc ia l  inst i tu -

t i o n s  a r e  b u i l t  b y  h u m a n s  a n d  c a n  h e n c e  b e  c h a n g e d  b y  t h e m .  R o r t y ’ s  v i e w  

s e e m s  t o  b e  t h a t  o p t i m i s m  c o u n t e r a c t s  a  f a t a l i s m  t h a t  s p u r s  s u b m i s s i o n  a n d  

v i o l e n c e .   

 S i m i l a r  t o  R o r t y ,  S h k l a r  t o o  p o i n t s  t o  c e r t a i n  c h a r a c t e r  t r a i t s  t o  s e c u r e  

t h a t  p e o p l e  a r e  n o t  c r u e l  t o  e a c h  o t h e r ,  b o t h  p o s i t i v e  a n d  n e g a t i v e  o n e s .  O n  

the  posi t ive  s ide,  she  argues  that  a  “sel f - rest ra ining to lerance”  i s  required,  one 

t h a t  “ f e n c e s  i n  t h e  p o w e r f u l  t o  p r o t e c t  t h e  f r e e d o m  a n d  s a f e t y  o f  e v e r y  c i t i z e n ,  

o l d  o r  y o u n g ,  m a l e  o r  f e m a l e ,  b l a c k  o r  w h i t e . ” 69 M o r e o v e r ,  s h e  a l s o  h i g h l i g h t s  

c o u r a g e  a s  a n  i m p o r t a n t  c h a r a c t e r  t r a i t :  “ C o u r a g e  i s  t o  b e  p r i z e d ,  s i n c e  i t  b o t h  

prevents  us  f rom being cruel ,  as  cowards  of ten are ,  and for t i f ies  us  against  fear  

f rom threats ,  both  physica l  and moral . ” 70 However ,  courage is  not  suf f i c ient  to  

                                                             
69 S h k l a r  ( 1 9 8 4 :  5 ) .  
70 i b i d .  
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p r e v e n t  o n e  f r o m  b e i n g  c r u e l . 71 I t  i s  a l s o  r e q u i r e d  t h a t  o n e  i s  c o m p a s s i o n a t e  

a n d  “ i n s t a n t l y  i d e n t i f i e s  w i t h  a  w e a k  s u f f e r i n g  b e i n g ” ,  a s  w e l l  a s  a  “ s e n s e  o f  

just ice” , 72 involv ing the  bel ie f  that  no  person can deserve  to  be  subject  to  c ruel  

a c t s .    

 F u r t h e r m o r e ,  S h k l a r  w r i t e s  t h a t  “ n e g a t i v e  e g a l i t a r i a n i s m ”  i s  “ a n  o b v i o u s   

corol lary  of  put t ing cruel ty  f i rs t . ” 73 This  egal i tar ian  out look  is  understood as  a  

c e r t a i n  “ m o d e s t y ” ,  a s  b e i n g  u n a s s u m i n g  i n  t h e  e s t i m a t i o n  o f  o n e ’ s  o w n  s t a t u s  

and abi l i t ies  in  re lat ion to  others .  According to  her ,  th is  h inders  that  others  are  

s e e n  i n f e r i o r ,  w h i c h  i n  t u r n  p r e v e n t s  a  c e r t a i n  d i s t a n c e  ( a n d  d e g r a d a t i o n )  a n d  

t h u s  “ o p p o r t u n i t i e s  f o r  c r u e l t y ” . 74  

O n  t h e  n e g a t i v e  s i d e ,  S h k l a r  t h i n k s  t h a t  p e o p l e  m u s t  n o t  s u c c u m b  t o  

c y n i c a l  f o r m s  o f  m i s a n t h r o p y .  S h e  t h u s  w r i t e s  t h a t  “ i t  i s  u n d e n i a b l e  t h a t  m i s -

a n t h r o p y  h a s  t h e  m o s t  d e s t r u c t i v e  p o l i t i c a l  p o s s i b i l i t i e s .  T o  h a t e  m e n  a s  t h e y  

are  is  enough to  do  anything for  the  sake  of  a  new and improved humanity ;  to  

c l e a n  u p  t h e  h u m a n  r a c e  [ … ] . ” 75 F u r t h e r ,  S h k l a r  c a u t i o n s  t h e  r e a d e r  a g a i n s t  

heroism and Machiavel l ian  v i r tues .  In  par t i cular ,  she  c r i t i c i zes  an  unrest ra ined 

p a s s i o n  f o r  f a m e  a s  w e l l  a s  t h e  d i s p o s i t i o n  t o  c o n c e r n  o n e s e l f  w i t h  o u t c o m e s  

o n l y  a n d  t o  m a k e  e n o r m o u s  s a c r i f i c e s  f o r  t h e m . 76  

                                                             
71 S e e  i b i d :  2 4 .  
72 i b i d :  2 5 .  
73 i b i d :  2 9 .  
74 i b i d :  2 8 .  
75 i b i d :  3 .   
76 S e e  i b i d :  2 4 2  a n d  2 4 3 .  



 280 

I n  s u m ,  b o t h  R o r t y  a n d  S h k l a r  p u t  f o r w a r d  a  t h e o r y  o f  c i v i c  v i r t u e  w h e r e  

e m p h a s i s  i n  p u t  o n  t h e  i m p o r t a n c e  o f  c h a r a c t e r  t r a i t s  i n  o r d e r  t o  a v o i d  c r u e l t y .  

But  in  contrast  to  Rorty ,  Shklar  a lso  spel ls  out  what  i s  to  be  understood by  the  

c o n c e p t  o f  c h a r a c t e r .  H e r  v i e w  i s  e x p r e s s e d  m o s t  c l e a r l y  i n  the  concluding par -

a g r a p h  o f  O r d i n a r y  V i c e s :   

L i b e r a l  d e m o c r a c y  i s  m o r e  t h a n  a  s e t  o f  p o l i t i c a l  p r o c e d u r e s .  I t  i s  a  c u l t u r e  o f  
s u b - c u l t u r e s ,  a  t r a d i t i o n  o f  t r a d i t i o n s ,  a n d  a n  e t h o s  o f  d e t e r m i n e d  m u l t i p l i c i t y .  
I t  p u t s  e n o r m o u s  b u r d e n s  o f  c h o i c e  u p o n  a l l  o f  u s ,  a n d  o u g h t  t o  b e  s e e n  a s  v e r y  
d e m a n d i n g .  B u t  i t  h a s  n e v e r  b e e n  e a s y  t o  c h o o s e  t h e  d i s p o s i t i o n s  r e q u i r e d  f o r  
a  g o o d  c h a r a c t e r . 77 
 
T h i s  s t a t e m e n t  r e v e a l s  a  c r u c i a l  a s p e c t s  o f  S h k l a r ’ s  a c c o u n t  o f  c i v i c  v i r t u e ,  t o  

wi t ,  that  the  publ ic  e thos  she  ca l ls  for  i s  a  cer ta in  form of  character  that  consis ts  

o f  par t i cular  disposi t ions  that  shape indiv idual  ac t ion.  To  be  more  prec ise,  char -

a c t e r  i s  n o t  “ a  s e t  o f  d i s c r e t e ,  h e r o i c ,  e t h i c a l l y  s i g n i f i c a n t  d e c i s i o n s ,  b u t  t h e  

i m p e r c e p t i b l e  c h o i c e s  o f  d i s p o s i t i o n s  [ … ] ” ,  “ a n  i n d i s s o l u b l e  a m a l g a m  o f  m o -

t i v e s  a n d  c a l c u l a t i o n s . ” 78  

 

§ 6 6  S o m e  p r o b l e m s  w i t h  R o r t y ’ s  a n d  S h k l a r ’ s  a c c o u n t s  

R o r t y ’ s  a n d  S h k l a r ’ s  a p p r o a c h  t o  e l i m i n a t e  c r u e l t y  i s  v e r y  d i f f e r e n t  f r o m  t h e  

a p p r o a c h  I  p r o p o s e d  i n  t h e  f i r s t  h a l f  o f  t h i s  c h a p t e r .  W h e r e a s  t h e y  b a n k  o n  

c h a r a c t e r  t r a i t s  t o  i n s t r u m e n t a l l y  p r o d u c e  s t a b l e  n o n - c r u e l  b e h a v i o u r ,  I  s u g g e s t  

                                                             
77 i b i d :  2 4 8 .  
78 i b i d :  2 4 3 .  
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s o c i a l  n o r m s .  I n  t h i s  s e c t i o n  I  a s s e s s  t h e i r  a p p r o a c h  a n d  p o i n t  o u t  f i v e  s h o r t -

c o m i n g s .  I n  t h e  n e x t  a n d  f i n a l  o n e ,  I  d e m o n s t r a t e  i n  w h a t  s e n s e  m y  a p p r o a c h  

i s  s u p e r i o r .  T a k e n  t o g e t h e r ,  t h e  t w o  s e c t i o n s  a l s o  s e r v e  t o  m a r k  t h e  d i f f e r e n c e s  

b e t w e e n  t h e  t w o  a p p r o a c h e s .   

 T o  s e e  t h e  f i r s t  t w o  p o i n t s ,  i t  w i l l  b e  i n s t r u c t i v e  t o  h i g h l i g h t  a  r e l e v a n t   

para l le l  between Shklar ’s  concept ion of  the  publ ic  e thos  and G.A.  Cohen’s  con-

cept ion of  the  soc ia l  e thos.  The  paral le l  i s  that  both  ca l l  for  what  Joshua Cohen 

dubs  an  “encompassing v iew about  how to  l ive” 79 ( see  §43) .  In  par t i cular ,  Shklar  

c a l l s  f o r  a n  a m a l g a m  o f  m o t i f s  a n d  c a l c u l a t i o n s ,  a n d  I  t h i n k  t h a t  t h e s e  m o t i f s  

a r e  b e s t  u n d e r s t o o d  a s  s o u r c e s  t h a t  g r o u n d  c h o i c e s ,  a s  a  s e t  o f  c o n s i d e r a t i o n s  

t h a t  j u s t i f y ,  i n  o n e ' s  m i n d ,  t h e  c h o i c e s  o n e  m a k e s .  W h e n  s h e  s p e a k s  o f  a n  e g a l -

i t a r i a n  o u t l o o k  f o r  i n s t a n c e ,  i t  i s  p l a u s i b l e  t o  r e a d  t h i s  a s  f o l l o w s :  t h e  b e l i e f  

t h a t  o n e  i s  n o t  s u p e r i o r  t o  o t h e r s  i s  t o  g u i d e  o n e ’ s  a c t i o n s .     

 In  v iew of  that ,  her  theory  i s  vulnerable  to  the  two object ions  against  the  

s o c i a l  e t h o s  I  p u t  f o r w a r d  i n  § 5 8  o f  t h e  p r e v i o u s  c h a p t e r .  F i r s t ,  S h k l a r  i s  u l t i -

mately  an  advocate  of  what  G.A.  Cohen descr ibes  as  a  “ revolut ion of  the  human 

soul” . 80 The  problem is  that  such a  revolut ion is  not  feas ible .  Shklar  might  even 

not  d isagree:  At  one point  she  wr i tes ,  reveal ing approval ,  that  “Kant  knew that  

m o s t  m e n  t o  b e  a s  M a c h i a v e l l i  p i c t u r e d  t h e m ” ,  b u t  t h a t  h e  h a d  n o n e t h e l e s s  

                                                             
79 C o h e n  ( 2 0 0 1 :  3 6 5 ) .  
80 C o h e n  ( 2 0 0 0 :  2 ) .  
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grasped what  would  be  a  “ thoroughly  democrat ic  l ibera l  character“ . 81 L ikewise,  

Shklar ’s  character  might  be  intended as  an  ideal  but  unreal is t i c  v is ion.  Be  that  

as  i t  may,  i t  cer ta inly  i s  a  problem for  the  real is t i c  utopia  I  set  out  to  formulate  

i n  t h i s  d i s s e r t a t i o n .  

 Second,  I  th ink  that  her  approach is  i l l ibera l . 82 This  i s  again  based on the  

p o i n t  t h a t  h e r  t h e o r y  p r e s c r i b e s  c e r t a i n  c h a r a c t e r  t r a i t s  a n d  t h u s  i s  r a t h e r  i n -

t rus ive.  To  put  i t  wi th  McTernan:  “ to  inculcate  v i r tues  in  c i t i zens  impl ic i t ly  in -

volve  i l l ibera l  ‘ soul  engineer ing’ .  At tempting to  make c i t i zens  v i r tuous  is  l ikely  

t o  b e  d e e p l y  i n v a s i v e  o f  c i t i z e n s ’  i n n e r  l i v e s :  t o  i n c u l c a t e  a  c h a r a c t e r  t r a i t  i s ,  

b y  d e f i n i t i o n ,  i n v a s i v e  o f  t h a t  i n n e r  l i f e . ” 83 

 T h i r d ,  I  s a i d  a b o v e  t h a t  S h k l a r ’ s  c o n c e p t i o n  o f  a  p u b l i c  e t h o s  r e s e m b l e s  

C o h e n ’ s  n o t i o n  o f  a  s o c i a l  e t h o s .  B u t  i n  c o n t r a s t  t o  C o h e n ,  n e i t h e r  S h k l a r  n o r  

Rorty  deta i l  that  character  t ra i ts  mani fest  themselves  in  disapproval ,  anger  and 

r e f u s a l  o f  f u t u r e  c o o p e r a t i o n .  F o r  e x a m p l e ,  S h k l a r  d o e s  n o t  s t a t e  t h a t  p e o p l e  

need to  be  modest  and think  badly  of  people  who are  not .  This  impl ies  that  the  

v i r t u o u s  i n d i v i d u a l s  d o  n o t  p r o d u c e  i n f o r m a l  p r e s s u r e s  o n  f e l l o w  p e o p l e .  T h i s  

i s  a  p r o b l e m  f o r  t h e  o b v i o u s  r e a s o n  t h a t  t h e  v i r t u e s  d o  n o t  d e t e r  a c t i o n s  o r  

                                                             
81 S h k l a r  ( 1 9 8 4 :  2 3 4 ) .  
82 T o  c l a r i f y :  S h k l a r ’ s  p o l i t i c a l  t h e o r y  i s  n o t  i l l i b e r a l  i n  t h e  s e n s e  t h a t  i t  a l l o w s  f o r  t h e  
g o v e r n m e n t  t o  i n t e r f e r e  w i t h  t h e  c h o i c e s  o f  i n d i v i d u a l s .  T o  t h e  c o n t r a r y ,  s h e  ( 2 3 4 )  
a g r e e s  w i t h  K a n t  t h a t  “ s i n c e  a  g o o d  c h a r a c t e r  d e p e n d s  o n  b e i n g  s e l f - m a d e ,  t h e  i n t e r f e r -
e n c e  o f  c o e r c i v e  a u t h o r i t i e s  i n  i n h e r e n t l y  s e l f - d e f e a t i n g  a n d  d e s t r u c t i v e . ”  R a t h e r ,  t h e  
c l a i m  h e r e  i s  t h a t  h e r  p o l i t i c a l  t h e o r y  i n v o l v e s  a n  e t h i c a l  t h e o r y  t h a t  i s  i l l i b e r a l .   
83 M c T e r n a n  ( 2 0 1 4 :  1 0 1 ) .  
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a t t i t u d e s  i f  t h e y  l a c k  t h e s e  p r e s s u r e s .  S o  t h e  p u b l i c  e t h o s ,  a s  p r e s e n t e d  b y  

S h k l a r  a n d  R o r t y ,  i s  i n e f f e c t i v e  t o  d i s c o u r a g e  c r u e l  a c t s .   

 I n  r e s p o n s e  t o  t h i s ,  o n e  m i g h t  n o w  s a y  t h a t  t h e  c i v i c  v i r t u e s  c a n  w i t h o u t  

much compl icat ion be  turned into  v i r tues  that  have  the  deterrent  e f fect .  In  par -

t i cular ,  one might  mainta in  that  people  need to  accept  the  normat ive  at t i tudes  

wi th  the  content  of  the  character  t ra i ts  proposed,  so  for  instance  that  one must  

b e  m o d e s t .  T h i s  w o u l d  t h e n  m e a n  t h a t  p e o p l e  h o l d  o t h e r s  t o  a c c o u n t  w i t h  re -

gard  to  the  conduct  covered by  the  pr inc iple ,  that  they  regard  those  who fa i l  to  

a c t  i n  a c c o r d a n c e  w i t h  i t  i n  a  n e g a t i v e  l i g h t ,  e t c .  I n  t u r n ,  t h i s  w o u l d  p r o d u c e  

i n f o r m a l  p r e s s u r e s .   

 T o  r e p l y  t o  t h i s ,  I  w a n t  t o  h i g h l i g h t  t h e  f o u r t h  s h o r t c o m i n g  o f  S h k l a r ’ s  

a n d  R o r t y ’ s  t h e o r i e s ,  n a m e l y  t h a t  t h e  v i r t u e s  t h e y  d i s c e r n  a r e  t o o  g e n e r i c  s o  

t h a t  t h e y  w o u l d  l a c k  t h e  d e t e r r e n t  e f f e c t  e v e n  i f  t h e y  w e r e  t u r n e d  i n t o  n o r m a -

t ive  at t i tudes.  Suppose for  instance  that  people  b y  a n d  l a r g e  a c c e p t  t h e  n o r m a -

t ive  at t i tude that  one must  be  compassionate.  Given that  i t  i s  not  speci f ied  what  

g r o u p s  o f  a c t i o n  a r e  t o  c o u n t  a s  n o t  c o m p a s s i o n a t e ,  t h i s  w i l l  s t i l l  l e a v e  i t  o p e n  

what  ac t ions  to  d isapprove of .  In  turn,  th is  wi l l  impair  the  power  of  the  informal  

p r e s s u r e s .  

 T h e  i n t e r l o c u t o r  m i g h t  n o w  i n s i s t  t h a t  t h i s  r e p l y  d o e s  n o t  s h o w  a  d e e p  

f a i l i n g  o f  S h k l a r ’ s  a n d  R o r t y ’ s  t h e o r i e s .  A f t e r  a l l ,  i t  m i g h t  b e  t h a t  t h e  g e n e r i c  
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rule  that  one must  be  compassionate  can be  broken down to  more  concrete  di -

r e c t i v e s .  I  a m  h a p p y  t o  c o n c e d e  t h a t .  N o n e t h e l e s s ,  t h e  t h i r d  a n d  t h e  f o u r t h  

p o i n t  i n d i c a t e  t h a t  t h e  t h e o r i e s  a r e  p r o b l e m a t i c  a s  t h e y  s t a n d .    

 F i f t h ,  R o r t y  a n d  S h k l a r  o v e r r a t e  t h e  c a u s a l  r e l a t i o n  b e t w e e n  c h a r a c t e r  

a n d  a c t i o n .  I n  § 2  I  g a v e  t h e  e x a m p l e  o f  a  g o o d  S a m a r i t a n  w h o ,  a l t h o u g h  m o s t  

o f  h is  l i fe  a  compassionate  person,  may y ie ld  to  soc ia l  pressures  and tor ture  a  

person.  I  gave  this  example  to  show that  someone who is  not  a  c ruel  person can 

nonetheless  commit  c ruel  ac ts ,  and that  accordingly  character  t ra i ts  do  not  s top 

p e o p l e  f r o m  c o m m i t t i n g  m o s t  v i o l e n t  c r i m e s .   

 The  s t rongest  vers ion of  th is  c r i t i c ism is  la id  down by  McTernan who “at -

tacks  the  v iew widely  held  by  l ibera ls  that  cul t ivat ing v i r tue  is  the  best  way  to  

make c i t i zens  behave,  on  the  grounds  that  i t  i s  an  inef fect ive  method by  which  

to  secure  desi red pat terns  of  behaviour .” 84 I t  i s  inef fect ive  because  of  what  she  

ca l ls  the  s i tuat ionis t  chal lenge s tat ing that  “people ’s  behaviour  i s  the  resul t  o f  

t h e i r  e n v i r o n m e n t  a n d  n o t  o f  s t a b l e  c h a r a c t e r  t r a i t s ” ,  a s  s h o w n  b y  a  s e r i e s  o f  

e x p e r i m e n t s  i s  s o c i a l  p s y c h o l o g y . 85 A n  e x a m p l e  s h e  p r o v i d e s  i s  t h i s :  “ t o  a v o i d  

                                                             
84 M c T e r n a n  ( 2 0 1 4 :  8 5 ) .  I t  i s  t h e  s t r o n g e s t  v e r s i o n  b e c a u s e  M c T e r n a n  s h o w s  w h y  t h e  
a t t a c k  i s  n o t  i n v a l i d a t e d  b y  m o r e  r e c e n t  d e v e l o p m e n t s  i n  s o c i a l  p s y c h o l o g y ,  i n  p a r t i c u l a r  
b y  i n t e r a c t i o n i s m ,  t h e  n o w  d o m i n a n t  s c h o o l  ( s e e  s e c t i o n  I I . )  
85 i b i d :  8 6 .  S h e  h i g h l i g h t s  “ I s e n  a n d  L e v i n ’ s  d i m e  e x p e r i m e n t ,  w h e r e  h e l p f u l  b e h a v i o u r  
c o r r e l a t e d  t o  w h e t h e r  s u b j e c t s  f o u n d  a  d i m e  i n  a  p h o n e  b o o t h  o r  n o t ;  D a r l e y  a n d  B a t s o n ’ s  
‘ G o o d  S a m a r i t a n ’  e x p e r i m e n t ,  w h e r e  w h e t h e r  s u b j e c t s  s t o p p e d  t o  h e l p  a  m a n  a p p a r e n t l y  
h a v i n g  a  h e a r t  a t t a c k  c o r r e l a t e d  t o  w h e t h e r  t h e y  w e r e  i n  a  h u r r y  o r  n o t ;  a n d  t h e  i n f a m o u s  
S t a n f o r d  p r i s o n  e x p e r i m e n t ,  w h e r e  a l l o c a t i n g  s u b j e c t s  t h e  r o l e s  o f  p r i s o n e r  o r  g u a r d  
r e s u l t e d  i n  t y r a n n o u s  b e h a v i o u r . ”  
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adul tery  the  best  s t rategy  is  not  to  a t tempt  to  develop a  more  fa i thful  character ,  

but  to  avoid  s i tuat ions  in  which  there  is  a  bot t le  of  wine and someone you f ind 

a t t r a c t i v e . ” 86  

 

 

 

 

§ 6 7  T h e  a d v a n t a g e s  o f  t h e  t h e o r y  o f  s o c i a l  n o r m s  

T h e  t h e o r y  o f  s o c i a l  n o r m s  I  s u g g e s t e d  f a r e s  b e t t e r  w i t h  r e s p e c t  t o  t h e s e  f i v e  

p o i n t s  t h a n  R o r t y ’ s  a n d  S h k l a r ’ s  t h e o r i e s  o f  c i v i c  v i r t u e .  T o  b e g i n  w i t h ,  i t  i s  

m o r e  f e a s i b l e  b e c a u s e  i t  a s k s  f o r  l e s s :  n o t  a  r e v o l u t i o n  o f  t h e  h u m a n  s o u l  ( t o  

use  the  phrase  by  Cohen 87) ,  but  f i rs t  and foremost  the  acceptance  of  cer ta in  nor -

m a t i v e  a t t i t u d e s .  I  a d m i t  t h a t  o n c e  t h e  C r u e l t y  P r i n c i p l e  i s  a p p l i e d  t o  m o r e  

spheres  and thus  to  larger  par ts  o f  the  informal  s t ructure,  th is  wi l l  y ie ld  a  sub-

s t a n t i a l  i n d e x  o f  a t t i t u d e s  t h a t  p e o p l e  o u g h t  t o  a c c e p t .  T h i s  w i l l  a l s o  p u s h  t h e  

b o u n d a r i e s  o f  w h a t  i s  f e a s i b l e .  N e v e r t h e l e s s ,  t h e  a d v a n t a g e  o f  t h e  t h e o r y  o f  

soc ia l  norms is  that  i t  does  not  require  a  s w e e p i n g  s h i f t  i n  c h a r a c t e r .  

 S e c o n d ,  t h e  d e m a n d  i s  l e s s  i n t r u s i v e .  T h i s  i s  n o t  t o  s a y  t h a t  t h e  d e m a n d  

d o e s  n o t  p o s e  a n y  l i m i t s  o n  t h e  e x t e n t  t o  w h i c h  i n d i v i d u a l s  c a n  p u r s u e  a n d  
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r e v i s e  t h e i r  o w n  c o n c e p t i o n  o f  t h e  g o o d .  R a t h e r ,  t h e  p o i n t  i s  t h a t  i t  d o e s  n o t  

p r e s c r i b e  t h a t  i n d i v i d u a l s  s h o u l d  h a v e  p a r t i c u l a r  c h a r a c t e r  t r a i t s .  T h e  c o n c e p t  

o f  a n  o v e r l a p p i n g  c o n s e n s u s  i s  a g a i n  h e l p f u l  t o  c l a r i f y  t h i s  p o i n t :  i n d i v i d u a l s  

o u g h t  t o  a c c e p t  t h e  s a m e  n o r m a t i v e  a t t i t u d e s  b u t  w i t h o u t  a t  t h e  s a m e  t i m e  

e x p e c t i n g  t h e m  t o  h a v e  t h e  s a m e  s e t  o f  r e a s o n s  ( o r  t h e  s a m e  s e t  o f  m o t i f s )  i n  

support  o f  these  at t i tudes  (see  §58) .  As  McTernan wr i tes:  “soc ia l  norms are  less  

n o r m a t i v e l y  ‘ t h i c k ’  t h a n  v i r t u e s ,  g i v e n  t h a t  s o c i a l  n o r m s  d o  n o t  t r a d i t i o n a l l y  

h a v e ,  n o r  r e q u i r e ,  r o o t s  i n  a  c o n c e p t i o n  o f  t h e  g o o d  l i f e  f o r  h u m a n s . ” 88 

There  is  a lso  another  way  to  put  th is  point :  the  demand f rom the  informal  

s t r u c t u r e  s p e c i f i e s  p o l i t i c a l  d u t i e s  a n d  n o t  m o r a l  d u t i e s  i n  t h e  n a r r o w  s e n s e .  

The  concept  of  pol i t i ca l  dut ies  goes  back  to  Kant  and refers  to  those  dut ies  that ,  

a s  R a u s c h e r  e x p l a i n s ,  “ c o n c e r n  o n l y  a c t i o n s  t h a t  h a v e  i n f l u e n c e  o n  o t h e r  p e r -

s o n s ,  d i r e c t l y  o r  i n d i r e c t l y ,  m e a n i n g  d u t i e s  to  the  sel f  a re  exc luded.” 89 Accept -

i n g  n o r m a t i v e  a t t i t u d e s  i s  a  p o l i t i c a l  d u t y  b e c a u s e  i t  i s  c o n s t i t u t i v e  o f  a  s t r u c -

t u r e  t h a t  h a s  p r o f o u n d  i n f l u e n c e  o n  o t h e r  p e r s o n s .  I t  i s  t h u s  l e s s  i n t r u s i v e  i n  

t h e  s e n s e  t h a t  i t  d o e s  n o t  s t i p u l a t e  d u t i e s  t o  t h e  s e l f .   

 T h i r d ,  t h e  d e m a n d  f r o m  t h e  i n f o r m a l  s t r u c t u r e  h a s  t h e  d e t e r r e n t  e f f e c t  

that  Rorty ’s  and Shklar ’s  c iv ic  v i r tues  lack .  As  I  point  out  in  §62,  accept ing nor -

m a t i v e  a t t i t u d e s  i n v o l v e s  ( a m o n g  o t h e r  t h i n g s )  r e g a r d i n g  t h o s e  w h o  f a i l  t o  a c t  
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in  accordance  wi th  the  pr inc iple  in  a  negat ive  l ight  and even to  take  more  act ive  

s teps  to  encourage compl iance  and sanct ion non-compl iance.  This  i s  what  g ives  

r i s e  t o  t h e  d e t e r r e n t  e f f e c t  o f  s o c i a l  n o r m s .    

 F o u r t h ,  a n d  i n  c o n t r a s t  t o  t h e  c h a r a c t e r  t r a i t s  S h k l a r  a n d  R o r t y  i d e n t i f y  

as  important ,  the  norms I  suggest  in  §59-61 are  speci f i c .  Take  for  example  the  

r u l e  t h a t  o n e  m u s t  n o t  e x p o s e  o n e ’ s  c h i l d  t o  e x p o s u r e  t o  t r a u m a t i c  e v e n t s  a n d  

i n t e r a c t i o n s .  I t  e x p l i c a t e s  w h e n  t o  d i s a p p r o v e  o f  a  p a r t i c u l a r  c o u r s e  o f  a c t i o n ,  

o r  t o  t a k e  m o r e  a c t i v e  s t e p s .  T h e  t h e o r y  o f  s o c i a l  n o r m s  t h e r e f o r e  g i v e s  b e t t e r  

g u i d a n c e  t h a n  S h k l a r ’ s  a n d  R o r t y ’ s  t h e o r i e s  o f  c i v i c  v i r t u e .  

 L a s t  b u t  n o t  l e a s t ,  s o c i a l  n o r m s  o f f e r  b e t t e r  p r o t e c t i o n  i n  t h e  face  of  so -

c ia l  dynamics  than v i r tues .  This  c la im must  not  be  misunderstood:  I f  soc ia l  dy -

n a m i c s  c a n  b r i n g  f o r t h  a  s t a t e  o f  a f f a i r s  i n  w h i c h  p e o p l e  g i v e  u p  d e e p l y  r o o t e d  

v a l u e s  a n d  m o r a l  c o n v i c t i o n s ,  i t  s e e m s  p l a u s i b l e  t h a t  s u c h  d y n a m i c s  c a n  a l s o  

u n s e t t l e  n o r m a t i v e  a t t i t u d e s  g r o u n d e d  i n  s o c i a l  p r a c t i c e s .  I  d o  n o t  d e n y  t h a t  

t h i s  i s  p o s s i b l e .  N o n e t h e l e s s ,  s o c i a l  n o r m s  d e t e r  a c t i o n s  a n d  t h u s  p o s e  an  ad-

d i t i o n a l  o b s t a c l e  t o  p e o p l e  t o  b e  c a r r i e d  a w a y  b y  s o c i a l  d y n a m i c s . 90  

 I n  r e s p o n s e  t o  t h i s  l a s t  p o i n t ,  o n e  m i g h t  r e f e r  t o  a n  o b j e c t i o n  t h a t  C o s t a  

p r e s e n t s  a g a i n s t  P e t t i t ,  s t a t i n g :  

C i v i l i t y  o r  ‘ g o o d  c u s t o m s ’  m a y  e i t h e r  r e l y  o n  w i d e s p r e a d  v i r t u e  ( u n d e r s t o o d  a s  
s t a b l e  t r a i t s  o f  c h a r a c t e r )  o r  n o t .  I f  c i v i l i t y  d o e s  r e l y  o n  v i r t u e ,  t h e n  t h e  r e l i a -
b i l i t y  o f  g o o d  b e h a v i o r  c o m e s  f r o m  t h e  s t a b i l i t y  o f  v i r t u e .  B u t  i t  i s  a l s o  p o s s i b l e  
t h a t  t h e s e  a r e  s i m p l y  g o o d  n o r m s  t h a t  a r e  n o t  g r o u n d e d  o n  p e r s o n a l  v i r t u e .  I f  
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c i v i l i t y  d o e s  n o t  d e p e n d  o n  v i r t u e ,  t h e s e  g o o d  c u s t o m s  w o u l d  n o t  b e  r o b u s t ,  
g i v e n  t h a t  a s  s o c i a l  c o n d i t i o n s  ( s u c h  a s  t h e  e c o n o m i c  c l i m a t e )  c h a n g e ,  s o c i a l  
n o r m s  m a y  c h a n g e  f o r  b e t t e r  o r  f o r  w o r s e . 91 
  
T h e  o b j e c t i o n  i s  t h a t  ‘ g o o d  c u s t o m s ’  a r e  i n s t a b l e  i f  t h e y  d o  n o t  r e l y  o n  w i d e -

s p r e a d  v i r t u e  ( u n d e r s t o o d  a s  s t a b l e  t r a i t s  o f  c h a r a c t e r ) . 92  

 I  t h i n k  t h a t  t h i s  o b j e c t i o n  i s  m i s l e a d i n g .  T o  s e e  w h y ,  s u p p o s e  t h e r e  a r e   

t w o  g r o u p s :  T h e  m a j o r i t y  a n d  s i g n i f i c a n t  p r o p o r t i o n  a c c e p t s  t h e  n o r m a t i v e  a t -

t i t u d e  g r o u n d e d  i n  s o c i a l  p r a c t i c e s  t h a t  a s  a  p a r e n t  o n e  m u s t  n o t  e x p o s e  c h i l -

dren to  t raumat ic  events .  I  spec i f ied  in  §59 (and expla in  more  fu l ly  in  §41)  that  

there  are  di f ferent  reasons  as  to  why one might  accept  normat ive  at t i tudes  that  

then generate  soc ia l  norms:  one might  ident i fy  wi th  the  pract ice ,  ascr ibe  some 

s e n s e  o f  s o c i a l  o b l i g a t i o n  t o  i t ,  r e g a r d  t h e  p r a c t i c e  a s  s i g n i f i c a n t  t h r o u g h  s im-

p l e  h a b i t u a t i o n .  C o s t a  o v e r l o o k s  t h e  f a c t  t h a t  t h e s e  s o u r c e s  p r o v i d e  s t a b i l i t y  

f o r  t h e  a t t i t u d e s  i n  t h e  f a c e  o f  s o c i a l  c h a n g e .  

 N o w  s u p p o s e  t h a t  t h e  o t h e r  g r o u p  d o e s  n o t  h a v e  t h e  a t t i t u d e .  B u t  g i v e n  

t h e  d e t e r r e n t  e f f e c t  o f  t h e  a t t i t u d e s  o f  t h e  o t h e r s ,  t h e y  w i l l  b e  d i s c o u r a g e d  t o  

deviate  f rom the  rule .  As  I  indicate  in  §56,  there  is  p lenty  of  empir ica l  ev idence  

to  support  the  ef fect iveness  of  soc ia l  norms.  Costa  a lso  ignores  th is  point  when 

s t a t i n g  t h a t  b e h a v i o u r  i s  n o t  s t a b l e  i f  i t  d o e s  n o t  r e l y  o n  w i d e s p r e a d  v i r t u e .    
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 I n  s u m ,  I  h o p e  t o  h a v e  s h o w n  i n  t h e  s e c o n d  h a l f  o f  t h i s  c h a p t e r  t h a t  t h e  

t h e o r y  o f  s o c i a l  n o r m s  i s  t o  b e  p r e f e r r e d  o v e r  S h k l a r ’ s  a n d  R o r t y ’ s  t h e o r i e s  o f  

character  t ra i ts  when i t  comes to  avoiding cruel ty .  For  i t  i s  more  feas ible ,  more  

d e s i r a b l e  o n  t h e  n o r m a t i v e  l e v e l   ( i . e .  l e s s  i l l i b e r a l )  a n d  m o r e  e f f e c t i v e .   

 

C o n c l u s i o n  

This  chapter  i s  ent i t led  Towards  a  less  c ruel  wor ld  and accordingly  my main  a im 

w a s  t o  s u g g e s t  a  s c h e m e  t o w a r d s  t h a t  g o a l .  T o  t h i s  e n d ,   

1 )  I  appl ied  the  Cruel ty  Pr inc iple  to  the  informal  s t ructure,  in  par t i cular  

t o  t h r e e  s o c i a l  s p h e r e s ,  a n d  s u g g e s t e d  a  r a n g e  o f  s o c i a l  n o r m s  t h a t  

s h o u l d  b e  i n  p l a c e  i n  t h o s e  s p h e r e s ;  

2 )  I  a r g u e d  t h a t  t o  s e t  u p  s u c h  a  s t r u c t u r e  i n d i v i d u a l s  m u s t  a c c e p t  c o r -

r e s p o n d i n g  n o r m a t i v e  a t t i t u d e s ;  

3 )  f i n a l l y ,  I  s h o w e d  t h a t  t h e  t h e o r y  o f  s o c i a l  n o r m s  i s  m o r e  a p p e a l i n g  

t h a n  S h k l a r ’ s  a n d  R o r t y ’ s  t h e o r i e s  o f  c i v i c  v i r t u e .  
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C o n c l u s i o n  

 

1 .  I n v i g o r a t i n g  t h e  d y s t o p i a n  l i b e r a l i s m  

I n  t h i s  c o n c l u d i n g  c h a p t e r  I  w a n t  t o  h i g h l i g h t  t h e  c o n t r i b u t i o n  o f  t h i s  t h e s i s  

t o  t h e  f o l l o w i n g  t h r e e  f i e l d s  o f  l e a r n i n g  w i t h i n  w h i c h  t h e  t h e s i s  f a l l s :  t h e o r i e s  

o f  d y s t o p i a n  l i b e r a l i s m ,  i d e a l  t h e o r y  a n d  R a w l s ’  p o l i t i c a l  t h e o r y .  A b o v e  t h i s ,  

I  w i l l  a l s o  i n d i c a t e  s o m e  a r e a s  w h e r e  f u r t h e r  r e s e a r c h  i s  d u e .    

 I  s t a r t  w i t h  t h e  c o n t r i b u t i o n  t o  t h e o r i e s  of  dystopian l iberal ism.  Overal l ,  

I  addressed three  gaps,  the  f i rs t  o f  which  i s  t h e  d e f i n i t i o n  o f  e x t r e m e  v i o l e n c e  

a n d  i n  S h k l a r ’ s  c a s e :  o f  c r u e l t y .  I  s h o w e d  t h a t  S h k l a r ,  K e k e s  a n d  H a l l i e  f a i l  t o  

g e t  v a r i o u s  a s p e c t s  o f  t h e  c o n c e p t  r i g h t ,  a n d  I  s u g g e s t e d  a  d e f i n i t i o n  t h a t  c o -

v e r s  a  s u b c l a s s  o f  w h a t  i s  j u d g e d  a s  c r u e l  i n  o r d i n a r y  l a n g u a g e .  I n  a t t e n d i n g  

t o  t h i s  i s s u e ,  I  p r o v i d e d  a  c l e a r e r  i d e a  o f  w h a t  i s  t o  b e  a v o i d e d  i n  s o c i a l  i n t e r -

a c t i o n .   

 A  s e c o n d  g a p  s h o w s  i t s e l f  w h e n  i t  c o m e s  t o  t h e  n o r m a t i v e  j u s t i f i c a t i o n  

o f  t h e  c l a i m  t h a t  a v o i d i n g  t h e  w o r s t  i s  o f  f i r s t  p r i o r i t y .  T o  d e m o n s t r a t e  t h i s ,  I  

o f f e r e d  a  s y s t e m a t i c  e x a m i n a t i o n  o f  v a r i o u s  a r g u m e n t s  t h a t  h a v e  b e e n  g i v e n  

i n  s u p p o r t  o f  t h i s  c l a i m  –  f o r  e x a m p l e  l a i d  d o w n  b y  M o n t e s q u i e u ,  B e r l i n  a n d  

Wil l iams,  but  a lso  Shklar ,  W a l z e r  a n d  G u t m a n n  –  r e a c h i n g  t h e  c o n c l u s i o n  t h a t  



 292 

t h o s e  a r g u m e n t s  f a i l  t o  c o n v i n c e .  I n  r e a c t i o n  t o  t h i s ,  I  p r o p o s e d  a  n e w  n o r m a -

t i v e  f o u n d a t i o n  f o r  t h e  d y s t o p i a n  l i b e r a l i s m  b a s e d  o n  t h e  p r e m i s e  t h a t  t h e  

p r e v e n t i o n  o f  c r u e l t y  s a f e g u a r d s  t h e  f u n d a m e n t a l  h u m a n  i n t e r e s t  t o  f o r m  m e n -

t a l  c o n t e n t .   

 T h e r e  i s  a  f u r t h e r  q u e s t i o n  i n  t h i s  c o n t e x t  I  d i d  n o t  d w e l l  o n  b u t  w h i c h  

m e r i t s  f u r t h e r  a t t e n t i o n .  I  d e f e n d e d  t h e  p o i n t  t h a t  t h e  C r u e l t y  P r i n c i p l e  h a s  

p r i o r i t y  o v e r  v a r i o u s  l i b e r t y  p r i n c i p l e s ,  b u t  I  d i d  n o t  i n v e s t i g a t e ,  a t  l e a s t  n o t  

i n  a n  i n - d e p t h  w a y ,  t h e  q u e s t i o n  h o w  i t  r e l a t e s  t o  e g a l i t a r i a n  p r i n c i p l e s .  I  d o  

not  th ink  that  th is  a  deep problem for  th is  d isser tat ion,  g iven that  the  a im was  

t o  d i s c e r n  a  f i r s t  p r i n c i p l e  o f  l i b e r a l i s m .  N o n e t h e l e s s ,  I  d o  n e e d  t o  r e t u r n  t o  

th is  quest ion in  future  research in  order  to  ar r ive  a t  a  t h o r o u g h  a s s e s s m e n t  o f  

t h e  n o r m a t i v e  r e l e v a n c e  o f  t h e  p r i n c i p l e .    

 T h e  t h i r d  g a p  I  i d e n t i f i e d  i s  t h e  i n c o m p l e t e  t h e o r y  o f  i n s t i t u t i o n s ,  o r  

more  prec isely:  the  absence  of  an  account  of  a  des i red informal  s t ructure.  Rorty  

a n d  S h k l a r  s u g g e s t  t h e o r i e s  o f  c i v i c  v i r t u e ,  b u t  a s  I  s h o w e d  i n  C h a p t e r  7 ,  t h e s e  

theor ies  cannot  be  s imply  expanded into  a  theory  of  the  informal  s t ructure.  In  

v iew of  that ,  I  proposed a  range of  soc ia l  norms that  should  be  in  place  in  three  

s o c i a l  s p h e r e s  a n d  I  e x p l o r e d  w h a t  d e m a n d s  a r e  p l a c e d  o n  i n d i v i d u a l s  s o  t h a t  

t h e s e  n o r m s  c o m e  i n t o  e x i s t e n c e .   

T h i s  o p e n s  u p  n e w  a v e n u e s  f o r  r e s e a r c h ,  f o r  m y  f o c u s  w a s  o n l y  o n  s o m e  

s o c i a l  s p h e r e s  a n d  t h i s  p r o v i d e s  a  f r a m e w o r k  f r o m  w h i c h  t o  d e v e l o p  a  m o r e  



 293 

comprehensive  account  of  soc ia l  norms.  On the  one hand,  I  d id  not  d iscuss  what  

s o c i a l  n o r m s  s h o u l d  b e  a t  w o r k  i n  t h e  o t h e r  s o c i a l  s p h e r e s ,  a n d  o n  t h e  o t h e r  

o n e ,  I  o n l y  p r e s e n t e d  a  s e l e c t i o n  o f  s o c i a l  n o r m s  w i t h i n  t h o s e  s p h e r e s  I  l o o k e d  

a t .  S o  t h e  n e x t  s t e p  w o u l d  b e  t o  w o r k  o n  a  t h o r o u g h  t h e o r y  o f  s o c i a l  n o r m s  

a n d  t h u s  o f  t h e  i n f o r m a l  s t r u c t u r e .  

Moreover ,  as  I  expla ined in  Chapter  2 ,  I  focused on avoiding interpersonal  

c r u e l t y  a n d  e x p l o r e d  h o w  a  w h o l e  r a n g e  o f  a c t s  b e t w e e n  i n d i v i d u a l s  c a n  b e  

p r e vented,  e .g.  sexual  harassment  and severe  chi ld  abuse.  Yet ,  a  fu l ler  and more  

comprehensive  analys is  would  need to  tackle  other  i ssues  as  wel l .  For  example,  

i t  would  need to  examine what  soc ia l  norms are  needed to  counteract  a  k ind of  

s t r u c t u r a l  c r u e l t y  t h a t  a r i s e s  f r o m  t h e  c u m u l a t i v e  e f f e c t  o f  t h e  a c t i o n s  o f  m a n y  

p e o p l e .  M a n y  c i r c u m stances  that  are  judged as  c ruel ,  such as  ext reme poverty ,  

are  –  to  use  Young’s  phrase  –  the  “ o u t c o m e s  o f  t h e  n o r m a l  a n d  a c c e p t e d  a c t i o n s  

o f  m i l l i o n s  o f  i n d i v i d u a l s ,  o u t c o m e s  o f t e n  n o t  i n t e n d e d  b y  them,  even though 

af ter  decades  of  repet i t ion  they  can be  predic ted.” 1 A  complete  account  would  

thus  need to  explore  how this  systemic  k ind of  c ruel ty  can be  mit igated.  In  addi -

t ion  to  th is ,  a  fu l l  theory  would  focus  not  just  on  the  dut ies  of  c i t i zens  to  each 

                                                             
1 Y o u n g  ( 2 0 1 1 :  6 4 ) .  I t  i s  w o r t h  n o t i n g  h e r e  t h a t  w e  a l s o  u s e  t h e  c o n c e p t  o f  c r u e l t y  t o  
r e f e r  t o  o t h e r  s y s t e m - l e v e l  p h e n o m e n a :  w e  m i g h t  d e s c r i b e  s o c i a l  p r a c t i c e s  g o v e r n i n g  
t h e  t r e a t m e n t  o f  t h e  v u l n e r a b l e ,  t h e  i l l ,  t h o s e  w i t h  d i s a b i l i t i e s  a s  c r u e l  –  w h e r e  t h e i r  
p l i g h t  m a y  r e s u l t  n o t  s i m p l y  f r o m  o n e  o r  t w o  i n d i v i d u a l s  a c t i n g  i n  a  c e r t a i n  w a y ,  b u t  
r a t h e r  a s  t h e  u n i n t e n d e d  c u m u l a t i v e  e f f e c t  o f  t h e  a c t i o n s  o f  m a n y  p e o p l e .  
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other ,  but  a lso  what  rules  publ ic  o f f i c i a l s  h a v e  t o  a d h e r e  t o  s o  t h a t  c r u e l t y  i s  

e l i m i n a t e d .   

 S o  a  f u l l e r  a n d  m o r e  c o m p r e h e n s i v e  t h e o r y  w o u l d  s u g g e s t  s o c i a l  n o r m s  

t h a t  n o t  o n l y  c o u n t e r a c t  i n t e r p e r s o n a l  c r u e l t y ,  b u t  a l s o  s t r u c t u r a l  a n d  i n s t i t u -

t ional  c ruel ty .  Nothing I  say  rules  out  that  th is  i s  important .  In  fac t ,  th is  d isser -

t a t i o n  e v e n  o f f e r s  r e s o u r c e s  t o  a d d r e s s  s t r u c t u r a l  a n d  i n s t i t u t i o n a l  c r u e l t i e s .  

I  a r g u e d  i n  C h a p t e r  7  t h a t  p e o p l e  h a v e  t o  a c c e p t  c e r t a i n  n o r m a t i v e  a t t i t u d e s  

s o  t h a t  s o c i a l  n o r m s  a r i s e  a n d  c o u n t e r a c t  i n t e r p e r s o n a l  c r u e l t i e s .  O n e  a t t i t u d e  

I  h i g h l i g h t e d  w a s  t h a t  o n e  m u s t  u n d e r  n o  c i r c u m s t a n c e  s e x u a l l y  h a r a s s  a n  e m -

p l o y e r .  L i k e w i s e ,  o n e  c o u l d  a r g u e  t h a t  p e o p l e  h a v e  t o  a c c e p t  c e r t a i n  n o r m a t i v e  

a t t i t u d e s  t h a t  g i v e  r i s e  t o  o t h e r  s o c i a l  n o r m s ,  w h i c h  t h e n  c o u n t e r a c t  s t r u c t u r a l  

a n d  i n s t i t u t i o n a l  c r u e l t i e s .   

In  addi t ion to  address ing the  three  gaps,  I  a lso  la id  down a  f ramework,  

fo l lowing Rawls ,  to  develop a  theory  of  dystopian l iberal ism,  consis t ing of  three  

m a i n  b u i l d i n g - b l o c k s :  t h e  d e f e n s e  o f  t h e  p r i n c i p l e ,  t h e  i d e n t i f i c a t i o n  o f  t h e  

subject  o f  the  pr inc iple  and then the  appl icat ion of  the  pr inc iple  to  the  subject . 2 

This  makes  i t  poss ible  to  th ink  about  theor ies  of  dystopian l iberal ism in  a  much 

m o r e  s y s t e m a t i c  f a s h i o n .  

 Overal l ,  by  at tending the  three  gaps  in  the  l i terature  and providing an 

a d e q u a t e  f r a m e w o r k ,  I  i n t e n d e d  t o  i n v i g o r a t e  t h e  d y s t o p i a n  l i b e r a l i s m  a s  a n  

                                                             
2 R a w l s  ( 1 9 7 1 ) .  
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a l t e r n a t i v e  t o  d o m i n a n t  t h e o r i e s  o f  l i b e r a l i s m .  O n e  m a y  n o w  t h i n k  t h a t  t h e  

range of  modi f i cat ions  renders  my theory  unrecognizable  as  a  theory  of  dysto-

p i a n  l i b e r a l i s m .  Y e t ,  t h e  m a i n  p i l l a r s  o f  S h k l a r ’ s  l i b e r a l i s m  o f  f e a r  a r e  p r e -

s e r v e d .  S h e  a r g u e s  t h a t  t h e  f u n d a m e n t a l  g o a l  o f  p o l i t i c s  s h o u l d  b e  t h e  a v o i d -

ance  of  c ruel ty  where  c ruel ty  i s  def ined as  “ the  del iberate  inf l i c t ion  of  physica l ,  

a n d  s e c o n d a r i l y  e m o t i o n a l ,  p a i n  u p o n  a  w e a k e r  p e r s o n  o r  g r o u p  b y  s t r o n g e r  

o n e s  i n  o r d e r  t o  a c h i e v e  s o m e  e n d ,  t a n g i b l e  o r  i n t a n g i b l e ,  o f  t h e  l a t t e r . ” 3 T h e  

t h e o r y  I  s u g g e s t  s i m i l a r l y  a i m s  a t  p r e v e n t i n g  p h y s i c a l  a n d  p s y c h o l o g i c a l  h a r m  

a s  w e l l  a s  r e l i e v i n g  t h e  p l i g h t  o f  t h e  v u l n e r a b l e  a n d  w e a k .  T h i s  i s  e s p e c i a l l y  

v i s i b l e  i n  C h a p t e r  7  w h e n  I  s u g g e s t  r u l e s  t h a t  a i m  a t  p r o t e c t i n g  e m p l o y e e s  

( e s p e c i a l l y  female) ,  chi ldren a n d  m i n o r i t i e s  f r o m  p h y s i c a l  a n d  e m o t i o n a l  p a i n .  

 

2 .  D e v e l o p i n g  a  n e w  i d e a l  t h e o r y   

E v e r  s i n c e  t h e  p u b l i c a t i o n  o f  R a w l s ’  A  T h e o r y  o f  J u s t i c e ,  i d e a l  t h e o r y  ( i n  t h e  

t radi t ion  of  analyt ica l  phi losophy)  has  typica l ly  meant  a  theory  of  the  s tate .  For  

t h e  m a i n  d e b a t e  i n  t h e  b u r g e o n i n g  l i t e r a t u r e  h a s  a r i s e n  o n  t h e  q u e s t i o n  h o w  

t h e  s t a t e  s h o u l d  d i s t r i b u t e  l i b e r t i e s ,  o p p o r t u n i t i e s  a n d  w e a l t h  t o  g i v e  p e o p l e  

w h a t  i s  d u e  t o  t h e m .  T o d a y ,  w h e n  r e s e a r c h  i s  c o n d u c t e d  f o r  e x a m p l e  o n  j u s t i c e  

i n  i m m i g r a t i o n ,  o n  g l o b a l  j u s t i c e  o r  c l i m a t e  j u s t i c e ,  t h e  g u i d i n g  q u e s t i o n  i s  

w h a t  t h e  s t a t e  s h o u l d  d o .  S i m i l a r l y ,  w h e n  W a l d r o n  c a l l s  f o r  a  p o l i t i c a l  p o l i t i c a l  

                                                             
3 S h k l a r  ( 1 9 8 9 :  2 9 ) .   
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t h e o r y ,  h e  e x p l i c i t l y  s t a t e s  t h a t  “ p o l i t i c a l  i n s t i t u t i o n s  [ s u c h  a s  c o n s t i t u t i o n a l  

s t r u c t u r e s ]  a r e  t h e  m a i n  s u b j e c t  o f  p o l i t i c a l  t h e o r y  –  o r  o u g h t  t o  b e . ” 4   

T o  b e  f a i r ,  t h e r e  h a s  b e e n  c o n s i d e r a b l e  o p p o s i t i o n  t o  t h e  d o m i n a n c e  o f  

t h i s  a p p r o a c h :  G . A .  C o h e n  a n d  I . M .  Y o u n g  p r o m i n e n t l y  c l a i m  t h a t  t h e  s u b j e c t  

o f  pol i t i ca l  theory  should  be  extended –  a  c la im that  i s  based on the  observat ion 

t h a t  m e a s u r e s  t a k e n  b y  t h e  s t a t e  a r e  n o t  s u f f i c i e n t  t o  b r i n g  f o r t h  a  j u s t  s o c i a l  

w o r l d . 5 I n d e e d ,  C o h e n  a n d  Y o u n g  i n s i s t  t h a t  s o c i a l  s t r u c t u r e s  b e  i n c l u d e d  a s  

a  s u b j e c t  t o  a r r i v e  a t  a  c o m p r e h e n s i v e  i d e a l  t h e o r y .  Y e t ,  t h i s  v i e w  s t i l l  f a c e s  

i m p o r t a n t  p r o b l e m s  t h a t  I  f l e s h  o u t  i n  t h e  I n t r o d u c t i o n  t o  t h i s  d i s s e r t a t i o n :  

( 1 )  t h e  c o n c e p t  o f  s o c i a l  s t r u c t u r e s  i s  u n d e r a n a l y s e d ,  ( 2 )  i t  r e m a i n s  u n c l e a r  

w h a t  t h e s e  s t r u c t u r e s  a r e  i n  t h e  e m p i r i c a l  w o r l d ,  ( 3 )  t h e  p r o p o s i t i o n  t h a t  t h e y  

should  be  taken as  s i te  of  pol i t i ca l  pr inc iples  rests  on  contested premises ,  and 

( 4 )  n o  s y s t e m a t i c  a c c o u n t  o f  d e s i r a b l e  s o c i a l  s t r u c t u r e s  i s  y e t  a t  h a n d  i n  t h e  

l i t e r a t u r e .  

I  a d d r e s s e d  a l l  o f  t h e s e  p r o b l e m s  t h r o u g h o u t  t h i s  t h e s i s .  I n  C h a p t e r  4 ,  

I  p r o v i d e d  a n  i n - d e p t h  a n a l y s i s  o f  t h e  i n f o r m a l  s t r u c t u r e  q u a  s o c i a l  s t r u c t u r e  

t h a t  o v e r c o m e s  t h e  c h a l l e n g e s  t o  C o h e n ’ s  a c c o u n t .  I n  C h a p t e r  5  t h e n ,  I  a r g u e d  

t h a t  s o c i a l  s p h e r e s  a r e  s e t s  o f  s t a t u s - r o l e s  t h a t  b u n d l e  s o c i a l  n o r m s  a n d  t h a t  

t h e r e f o r e  t h e  i n f o r m a l  s t r u c t u r e  b e c o m e s  a p p a r e n t  ( o r :  s h o w s  i t s e l f )  i n  t h e s e  

                                                             
4 W a l d r o n  ( 2 0 1 6 ) .   
5 C o h e n  ( 2 0 0 8 )  a n d  Y o u n g  ( 2 0 1 1 ) .   
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s p h e r e s .  I n  c o n j u n c t i o n ,  t h e  t w o  c h a p t e r s  d e e p e n  o u r  u n d e r s t a n d i n g  o f  t h e  i n -

f o r m a l  s t r u c t u r e .  T h e y  t h u s  h e l p  g r a s p  w h a t  i s  m e a n t  b y  t h e  proposi t ion  that  

the  s t ructure  should  be  counted as  a  subject  o f  pr inc iples .  

 M o r e o v e r ,  C h a p t e r  6  o f f e r e d  a  c o m p r e h e n s i v e  e x a m i n a t i o n  o f  t h e o r i e s  

o f  t h e  s i t e  o f  j u s t i c e  a n d  h o w  t h e  i n f o r m a l  s t r u c t u r e  f a r e s  o n  t h e s e  t h e o r i e s .  

T h e  c o n c l u s i o n  t h a t  t h e  s t r u c t u r e  s h o u l d  b e  c o u n t e d  i n  i s  n o t  o r i g i n a l ,  b u t  t h e  

a r g u m e n t  i s  m o r e  s t a b l e  t h a n  t h o s e  t h a t  c a n  b e  f o u n d  i n  t h e  l i t e r a t u r e .  A n d  

t h e  r e a s o n  f o r  t h i s  i s  t h a t  t h e  c o n c l u s i o n  d o e s  n o t  r e s t  o n  a  s i n g l e  t h e o r y  o f  

t h e  s u b j e c t .  

F i n a l l y ,  C h a p t e r  7  p r e s e n t e d  a n  i d e a l  t h e o r y  o f  t h e  i n f o r m a l  s t r u c t u r e ,  

p r o p o s i n g  a  r a n g e  o f  s o c i a l  n o r m s  t h a t  s h o u l d  b e  i n  p l a c e  i n  t h r e e  s p h e r e s .  

T h e  a c c o u n t  g o e s  b e y o n d  w h a t  c a n  b e  f o u n d  i n  t h e  l i t e r a t u r e ,  t h e  f e w  a d - h o c  

s u g g e s t i o n s  b y  C o h e n  a n d  J u l i u s  o n  w h a t  a t t i t u d e s  m e n  s h o u l d  h a v e  t o w a r d s  

w o m e n .  I t  a l s o  g o e s  b e y o n d  Y o u n g ’ s  a n a l y s i s  o f  w h a t  r u l e s  s h o u l d  b e  i n  p l a c e  

i n  t h e  h o u s i n g  m a r k e t .   

 H o w e v e r ,  t h e r e  i s  m o r e  w o r k  t o  b e  d o n e .  W h a t  I  a r g u e d  i n  C h a p t e r  6  i s  

t h a t  t h e  C r u e l t y  P r i n c i p l e  s h o u l d  b e  a p p l i e d  t h e  i n f o r m a l  s t r u c t u r e ,  b u t  I  t h i n k  

t h a t  i t  i s  p o s s i b l e  a n d  a l s o  t h a t  i t  w i l l  b e  i n s t r u c t i v e  t o  a p p l y  o t h e r  p r i n c i p l e s  

t o  t h e  s t r u c t u r e .  T a k e  f o r  e x a m p l e  t h e  ( r e l a t i o n a l )  e g a l i t a r i a n  p r i n c i p l e  t h a t  s o -

c i a l  h i e r a r c h i e s  s h o u l d  b e  a v o i d e d .  I n  a p p l y i n g  t h i s  p r i n c i p l e  t o  t h e  v a r i o u s  

s o c i a l  s p h e r e s ,  i t  i s  p o s s i b l e  t o  b u i l d  a  s y s t e m a t i c  a c c o u n t  o f  h o w  h i e r a r c h i e s  
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c a n  b e  o p p o s e d  i n  e v e r y d a y  l i f e ,  i . e .  o f  w h a t  n o r m a t i v e  a t t i t u d e s  i n d i v i d u a l s  

n e e d  t o  a c c e p t  t o  t h a t  e n d .    

Overal l ,  in  address ing these  four  gaps  I  hope to  have  shown that  Cohen’s  

and Young’s  approach to  normat ive  pol i t i ca l  theory ,  the  project  o f  complemen-

t i n g  t h e o r i e s  o f  t h e  s t a t e  w i t h  t h e o r i e s  o f  s o c i a l  s t r u c t u r e s ,  c a n  b e  t a k e n  m u c h  

f u r t h e r .  I n  f a c t ,  t h i s  m e a n s  t o  c a r r y  f o r w a r d  a  p r o j e c t  C o h e n  a n d  Y o u n g  i n h e r i t  

f rom Marx.  For  i t  was  him who dis t inguished in  his  text  On the  Jewish  Quest ion  

b e t w e e n  t h e  s t a t e  a n d  c i v i l  s o c i e t y  a n d  a r g u e d  t h a t  “ t h e  s t a t e  c a n  l i b e r a t e  i t -

se l f  f rom a  l imitat ion wi thout  man himsel f  being t ruly  f ree  of  i t ” , 6 that  indeed 

c i v i l  s o c i e t y  a l s o  n e e d s  t o  h a v e  a  p a r t i c u l a r  s h a p e  s o  t h a t  i n d i v i d u a l s  c a n  b e  

f r e e .   

 

3 .  O b j e c t i o n s  t o  R a w l s ’  t h e o r y  o f  j u s t i c e  

S o m e  o f  t h e  m a i n  p o i n t s  I  d e f e n d  i n  t h i s  d i s s e r t a t i o n  a r e  c r i t i c i s m s  o f  R a w l s ’  

p o l i t i c a l  t h e o r y  a n d  c a n  b e  s e e n  a s  c o n t r i b u t i o n s  t o  t h e  e x a m i n a t i o n  o f  h i s  

v i e w s .  I  w a n t  t o  h i g h l i g h t  t w o  o f  t h o s e :  F i r s t ,  I  s a i d  i n  t h e  p r e c e d i n g  s e c t i o n  

t h a t  e x t e n d i n g  t h e  s u b j e c t  o f  p o l i t i c a l  p r i n c i p l e s  m a r k s  a  b r e a k  w i t h  h o w  m o s t  

p o l i t i c a l  p h i l o s o p h e r s  c o n c e i v e  o f  t h e  s u b j e c t  s i n c e  R a w l s ’  p u b l i c a t i o n  o f  h i s  

b o o k .  B u t  i t  i s  n o t  e n t i r e l y  t r u e  t h a t  i t  i s  a  b r e a k  w i t h  R a w l s ’  p o s i t i o n .  H e  t h u s  

wr i tes  that  “ [a ]  general  theory  of  just ice  would  consider  when r i tuals  and other  

                                                             
6 S e e  W o l f f  ( 2 0 0 2 :  4 2 ) .  
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p r a c t i c e s  n o t  c o m m o n l y  t h o u g h t  a s  j u s t  o r  u n j u s t  a r e  s u b j e c t  [ t o  p r i n c i p l e s  o f  

j u s t i c e ] .  P r e s u m a b l y  t h e y  m u s t  i n v o l v e  i n  s o m e  w a y  t h e  a l l o c a t i o n  a m o n g  p e r -

s o n s  o f  c e r t a i n  r i g h t s  a n d  v a l u e s .  I  s h a l l  n o t  h o w e v e r  p u r s u e  t h i s  l a r g e r  in -

quiry .” 7 In  v iew of  that ,  Par t  2  of  th is  d isser tat ion is  not  so  much a  break  but  

r a t h e r  a  c o n t r i b u t i o n  t o  t h i s  l a r g e r  i n q u i r y  i n  t h a t  i t  c l a r i f i e s  h o w  “ r i t u a l s  a n d  

o t h e r  p r a c t i c e s ”  c a n  b e  c o n c e p t u a l i z e d  a n d  w h y  e x a c t l y  t h e y  a r e  t o  b e  t a k e n  

a s  a  s u b j e c t  a l o n g s i d e  t h e  l e g a l  s t r u c t u r e .   

 M o r e o v e r ,  I  a d d r e s s e d  a  c e n t r a l  t e n e t  o f  R a w l s ’  t h e o r y ,  t h e  p o i n t  t h a t  t h e  

l i b e r t y  p r i n c i p l e ,  q u a  f i r s t  p r i n c i p l e  o f  j u s t i c e ,  i s  t h e  m o s t  i m p o r t a n t  p o l i t i c a l  

p r i n c i p l e .  I t  i s  a  c l a i m  t h a t  h a s  p r o v o k e d  a  f a i r  b i t  o f  c r i t i c i s m .  G o o d i n  f o r  

e x a m p l e  w r i t e s :  “ w e  h a v e  b e e n  m i s l e d  b y  R a w l s  a n d  t h e  m a n y  p h i l o s o p h e r s  

f o l l o w i n g  h i m  [ … ]  i n t o  t h i n k i n g  o f  j u s t i c e  a s  t h e  f i r s t  v i r t u e  o f  s o c i a l  i n s t i -

t u t i o n s .  [ … ]  T h e r e  i s  m o r e  t o  i t  t h a n  t h a t . ” 8 I  t o o k  t h i s  c r i t i c i s m  f u r t h e r  a n d  

d e m o n s t r a t e d  t h a t  R a w l s ,  g i v e n  t h e  a r g u m e n t  h e  o f f e r s  f o r  t h e  p r i o r i t y  o f  t h e  

l i b e r t y  p r i n c i p l e  o v e r  t h e  o t h e r  p r i n c i p l e s  o f  j u s t i c e ,  m u s t  h i m s e l f  a c c e p t  t h e  

l e x i c a l  p r i o r i t y  o f  t h e  C r u e l t y  P r i n c i p l e  o v e r  h i s  l i b e r t y  p r i n c i p l e .   

I n  s u m ,  t h e  m a i n  a i m  o f  t h i s  d i s s e r t a t i o n  h a s  b e e n  t o  i n v i g o r a t e  t h e  d y s -

t o p i a n  l i b e r a l i s m  a s  a d v o c a t e d  b y  S h k l a r  a n d  more recently  been endorsed b y  

                                                             
7 R a w l s  ( 1 9 7 1 :  5 8 ) .  E m p h a s i s  a d d e d .   
8 G o o d i n  ( 2 0 0 7 :  4 2 5 ) .  
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R i c h a r d  Rorty ,  Jacob Levy  and Bernhard  Wi l l iams.  Whi le  pursuing this  a im,  I  in -

tended t o  p r e s e n t  a  n e w  t y p e  o f  i d e a l  t h e o r y  a n d  a l s o  t o  s u g g e s t  m o d i f i c a t i o n s  

t o  R a w l s ’  p o l i t i c a l  t h e o r y .   
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G i d d e n s ,  A .  1 9 8 4 .  T h e  c o n s t i t u t i o n  o f  s o c i e t y :  O u t l i n e  o f  t h e  t h e o r y  o f  

s t r u c t u r a t i o n .  B e r k e l e y :  U n i v e r s i t y  o f  C a l i f o r n i a  P r e s s .  

G l a s e r ,  D .  2 0 0 2 .  " E m o t i o n a l  a b u s e  a n d  n e g l e c t  ( p s y c h o l o g i c a l  m a l t r e a t m e n t ) :  A  

c o n c e p t u a l  f r a m e w o r k . "   C h i l d  a b u s e  &  n e g l e c t  2 6  ( 6 ) : 6 9 7 - 7 1 4 .  

G o o d i n ,  R .  E .  2 0 0 7 .  " W h y  S o c i a l  J u s t i c e  I s  N o t  A l l  T h a t  M a t t e r s :  J u s t i c e  a s  t h e  

F i r s t  V i r t u e . "  E t h i c s  1 1 7  ( 3 ) : 4 1 3 - 4 3 2 .  

G u t m a n n ,  A .  1 9 9 6 .  " H o w  L i m i t e d  I s  L i b e r a l  G o v e r n m e n t . "  I n  L i b e r a l i s m  w i t h o u t  

i l l u s i o n s ,  e d i t e d  b y  B e r n a r d  Y a c k .  C h i c a g o :  U n i v e r s i t y  o f  C h i c a g o  P r e s s .  

H a b e r m a s ,  J .  1 9 8 7 .  T h e  t h e o r y  o f  c o m m u n i c a t i v e  a c t i o n .  C a m b r i d g e :  P o l i t y .  

H a l l ,  E .  2 0 1 3 .  " R e a l i s m  a n d  L i b e r a l i s m  i n  t h e  P o l i t i c a l  T h o u g h t  o f  B e r n h a r d  

W i l l i a m s . "  D . P h i l ,  D e p a r t m e n t  o f  G o v e r n m e n t ,  L o n d o n  S c h o o l  o f  

E c o n o m i c s .  

H a l l i e ,  P .  P .  1 9 8 2 .  C r u e l t y .  M i d d l e t o w n :  W e s l e y a n  U n i v e r s i t y  P r e s s .  

H a l l i e ,  P .  P .  2 0 0 1 .  " C r u e l t y . "  I n  E n c y c l o p e d i a  o f  e t h i c s ,  e d i t e d  b y  L a w r e n c e  C .  

B e c k e r  a n d  C h a r l o t t e  B .  B e c k e r .  N e w  Y o r k :  R o u t l e d g e .  

H a r m a n ,  G .  2 0 0 0 .  " T h e  n o n e x i s t e n c e  o f  c h a r a c t e r  t r a i t s . "  P r o c e e d i n g s  o f  t h e  

A r i s t o t e l i a n  S o c i e t y  1 0 0  ( 1 ) .  



H a r t ,  H .  L .  A .  1 9 6 1 .  T h e  C o n c e p t  o f  L a w .  O x f o r d :  C l a r e n d o n  P r e s s .  

H a r t ,  H .  L .  A .  1 9 8 9 .  " R a w l s  o n  L i b e r t y  a n d  I t s  P r i o r i t y . "  I n  R e a d i n g  R a w l s :  

C r i t i c a l  S t u d i e s  o n  R a w l s '  A  T h e o r y  o f  J u s t i c e ,  e d i t e d  b y  N o r m a n  D a n i e l s .  

S t a n f o r d :  S t a n f o r d  U n i v e r s i t y  P r e s s .  

H e n a f f ,  M .  2 0 1 5 .  " R ä t s e l  d e r  G r a u s a m k e i t . "   L e t t r e  I n t e r n a t i o n a l  ( 1 0 9 ) : 1 2 - 1 8 .  

H e r z e n ,  A .  1 9 8 2 .  M y  p a s t  a n d  t h o u g h t s .  L o s  A n g e l e s :  U n i v e r s i t y  o f  C a l i f o r n i a  

P r e s s .  

H i r s h ,  C .  E . ,  a n d  S .  K o r n r i c h .  2 0 0 8 .  “ T h e  C o n t e x t  o f  D i s c r i m i n a t i o n :  W o r k p l a c e  

C o n d i t i o n s ,  I n s t i t u t i o n a l  E n v i r o n m e n t s ,  a n d  S e x  a n d  R a c e  D i s c r i m i n a t i o n  

C h a r g e s . ”   A m e r i c a n  J o u r n a l  o f  S o c i o l o g y  1 1 3  ( 5 ) : 1 3 9 4 - 1 4 3 2 .  

H o l l a n d e r ,  P .  2 0 1 6 .  “ R e v i s i t i n g  t h e  B a n a l i t y  o f  E v i l :  C o n t e m p o r a r y  P o l i t i c a l  

V i o l e n c e  a n d  t h e  M i l g r a m  E x p e r i m e n t s . ”   S o c i e t y  5 3  ( 1 ) : 5 6 - 6 6 .  

H o n n e t h ,  A .  2 0 1 3 .  " V o r w o r t . "  I n  D e r  L i b e r a l i s m u s  d e r  F u r c h t ,  e d i t e d  b y  H a n n e s  

B a j o h r .  B e r l i n :  M a t t h e s  u n d  S e i t z .  

H o n n e t h ,  A .  2 0 1 4 .  F r e e d o m ' s  r i g h t :  t h e  s o c i a l  f o u n d a t i o n s  o f  d e m o c r a t i c  l i f e .  

N e w  Y o r k :  C o l u m b i a  U n i v e r s i t y  P r e s s .  

J a c o b s o n ,  D .  2 0 0 0 .  " M i l l  o n  L i b e r t y ,  S p e e c h ,  a n d  t h e  F r e e  S o c i e t y . "   P h i l o s o p h y  

&  P u b l i c  A f f a i r s  2 9  ( 3 ) : 2 7 6 – 3 0 9 .  

J a e g g i ,  R .  2 0 0 5 .  " K e i n  e i n z e l n e r  v e r m a g  e t w a s  d a g e g e n . "  I n  D i a l e k t i k  d e r  

F r e i h e i t :  F r a n k f u r t e r  A d o r n o - K o n f e r e n z  2 0 0 3 ,  e d i t e d  b y  A x e l  H o n n e t h .  

F r a n k f u r t :  S u h r k a m p .  

J a e g g i ,  R .  2 0 1 4 .  A l i e n a t i o n .  N e w  Y o r k :  C o l u m b i a  U n i v e r s i t y  P r e s s .  

J a m e s ,  A .  2 0 0 5 .  " P o w e r  i n  s o c i a l  o r g a n i z a t i o n  a s  t h e  s u b j e c t  o f  j u s t i c e . "   P a c i f i c  

P h i l o s o p h i c a l  Q u a r t e r l y  8 6  ( 1 ) : 2 5 - 4 9 .  

J u l i u s ,  A .  J .  2 0 0 3 .  " B a s i c  s t r u c t u r e  a n d  t h e  v a l u e  o f  e q u a l i t y . "   P h i l o s o p h y  &  

P u b l i c  A f f a i r s  3 1  ( 4 ) : 3 2 1 - 3 5 5 .  



K a m m ,  F .  M .  2 0 1 1 .  E t h i c s  f o r  e n e m i e s :  t e r r o r ,  t o r t u r e ,  a n d  w a r .  O x f o r d :  O x f o r d  

U n i v e r s i t y  P r e s s .  

K e k e s ,  J .  1 9 9 6 .  " C r u e l t y  a n d  l i b e r a l i s m . "   E t h i c s  1 0 6  ( 4 ) : 8 3 4 - 8 4 4 .  

K i r c h i n ,  S .  2 0 1 3 .  " T h i c k  a n d  T h i n  C o n c e p t s . "  I n  T h i c k  c o n c e p t s ,  e d i t e d  b y  S i m o n  

K i r c h i n .  O x f o r d :  O x f o r d  U n i v e r s i t y  P r e s s .  

K o l o d n y ,  N .  2 0 1 4 .  " R u l e  O v e r  N o n e  I I :  S o c i a l  E q u a l i t y  a n d  t h e  J u s t i f i c a t i o n  o f  

D e m o c r a c y . "   P h i l o s o p h y  &  P u b l i c  A f f a i r s  4 2  ( 4 ) : 2 8 7 – 3 3 6 .  

K r a m e r ,  M .  H .  2 0 0 3 .  T h e  q u a l i t y  o f  f r e e d o m .  O x f o r d :  O x f o r d  U n i v e r s i t y  P r e s s .  

K r a m e r ,  M .  H .  2 0 1 4 .  T o r t u r e  a n d  m o r a l  i n t e g r i t y :  a  p h i l o s o p h i c a l  e n q u i r y .  

O x f o r d :  O x f o r d  U n i v e r s i t y  P r e s s .  

L a n g t o n ,  R .  1 9 9 0 .  " W h o s e  R i g h t ?  R o n a l d  D w o r k i n ,  W o m e n ,  a n d  P o r n o g r a p h e r s . "   

P h i l o s o p h y  &  P u b l i c  A f f a i r s  1 9  ( 4 ) : 3 1 1 – 3 5 9 .  

L e v y ,  J .  T .  2 0 0 0 .  T h e  m u l t i c u l t u r a l i s m  o f  f e a r .  O x f o r d :  O x f o r d  U n i v e r s i t y  P r e s s .  

L i s t ,  C . ,  a n d  P .  P e t t i t .  2 0 1 1 .  G r o u p  a g e n c y :  t h e  p o s s i b i l i t y ,  d e s i g n ,  a n d  s t a t u s  o f  

c o r p o r a t e  a g e n t s .  O x f o r d :  O x f o r d  U n i v e r s i t y  P r e s s .  

L o c k e ,  J .  1 9 8 8 .  T w o  t r e a t i s e s  o f  g o v e r n m e n t .  C a m b r i d g e :  C a m b r i d g e  U n i v e r s i t y  

P r e s s .  

L u h m a n n ,  N .  1 9 9 5 .  S o c i a l  s y s t e m s .  S t a n f o r d :  S t a n f o r d  U n i v e r s i t y  P r e s s .  

M a r g a l i t ,  A .  1 9 9 6 .  T h e  d e c e n t  s o c i e t y .  C a m b r i d g e :  H a r v a r d  U n i v e r s i t y  P r e s s .  

M a r x ,  K .  2 0 0 1 .  " C r i t i q u e  o f  t h e  G o t h a  P r o g r a m m e . "  I n  K a r l  M a r x :  s e l e c t e d  

w r i t i n g s ,  e d i t e d  b y  D a v i d  M c L e l l a n .  O x f o r d :  O x f o r d  U n i v e r s i t y  P r e s s .  

M a y e s ,  G .  R .  2 0 0 9 .  " N a t u r a l i z i n g  c r u e l t y . "   B i o l o g y  &  P h i l o s o p h y  2 4  ( 1 ) : 2 1 - 3 4 .  

M a c K i n n o n ,  C .  1 9 7 9 .  S e x u a l  h a r a s s m e n t  o f  w o r k i n g  w o m e n :  A  c a s e  o f  s e x  

d i s c r i m i n a t i o n .  N e w  H a v e n :  Y a l e  U n i v e r s i t y  P r e s s .  

M c K i n n o n ,  C .  1 9 8 9 .  " W a y s  o f  w r o n g - d o i n g ,  t h e  v i c e s ,  a n d  c r u e l t y . "   T h e  J o u r n a l  

o f  V a l u e  I n q u i r y  2 3  ( 4 ) : 3 1 9 - 3 3 5 .  



M c T e r n a n ,  E .  2 0 1 4 .  " H o w  t o  m a k e  c i t i z e n s  b e h a v e :  S o c i a l  p s y c h o l o g y ,  l i b e r a l  

v i r t u e s ,  a n d  s o c i a l  n o r m s . "   J o u r n a l  o f  P o l i t i c a l  P h i l o s o p h y  2 2  ( 1 ) : 8 4 - 1 0 4 .  

M e n d u s ,  S .  2 0 0 2 .  " C h o i c e ,  C h a n c e  a n d  M u l t i c u l t u r a l i s m . "  I n  M u l t i c u l t u r a l i s m  

r e c o n s i d e r e d :  " C u l t u r e  a n d  e q u a l i t y "  a n d  i t s  c r i t i c s ,  e d i t e d  b y  P .  J .  K e l l y .  

O x f o r d :  P o l i t y .  

M i l g r a m ,  S .  1 9 7 4 .  O b e d i e n c e  t o  a u t h o r i t y .  A n  e x p e r i m e n t a l  v i e w .  N e w  Y o r k :  

H a r p e r  &  R o w .   

M i l l ,  J .  S .  1 9 9 1 .  O n  l i b e r t y  a n d  o t h e r  e s s a y s .  O x f o r d :  O x f o r d  U n i v e r s i t y  P r e s s .  

M i l l e r ,  D .  1 9 9 8 .  " E q u a l i t y  a n d  J u s t i c e . "  I n  I d e a l s  o f  E q u a l i t y ,  e d i t e d  b y  A n d r e w  

M a s o n .  O x f o r d :  B l a c k w e l l .  

M i l l e r ,  D .  1 9 9 9 .  P r i n c i p l e s  o f  s o c i a l  j u s t i c e .  C a m b r i d g e :  H a r v a r d  U n i v e r s i t y  

P r e s s .  

M i l l e r ,  D .  2 0 0 2 .  " L i b e r a l i s m ,  E q u a l  O p p o r t u n i t i e s  a n d  C u l t u r a l  C o m m i t m e n t s . "  

I n  M u l t i c u l t u r a l i s m  r e c o n s i d e r e d :  " C u l t u r e  a n d  e q u a l i t y "  a n d  i t s  c r i t i c s ,  

e d i t e d  b y  P .  J .  K e l l y .  O x f o r d :  P o l i t y .  

M i l l e r ,  D .  2 0 0 8 .  " P o l i t i c a l  P h i l o s o p h y  f o r  E a r t h l i n g s . "  I n  P o l i t i c a l  t h e o r y :  

m e t h o d s  a n d  a p p r o a c h e s ,  e d i t e d  b y  D a v i d  L e o p o l d  a n d  M a r c  S t e a r s .  

O x f o r d :  O x f o r d  U n i v e r s i t y  P r e s s .  

M o n t a i g n e ,  M .  2 0 0 1 .  T h e  c o m p l e t e  E s s a y s .  L o n d o n :  P e n g u i n  B o o k s .  

M u r p h y ,  J .  G .  1 9 7 9 .  R e t r i b u t i o n ,  j u s t i c e ,  a n d  t h e r a p y :  e s s a y s  i n  t h e  p h i l o s o p h y  

o f  l a w .  D o r d r e c h t :  D .  R e i d e l  P u b l i s h i n g .  

M u r p h y ,  L .  1 9 9 8 .  " I n s t i t u t i o n s  a n d  t h e  D e m a n d s  o f  J u s t i c e . "   P h i l o s o p h y  &  

P u b l i c  A f f a i r s  2 7  ( 4 ) : 2 5 1 - 2 9 1 .  

M ü l l e r ,  J .  2 0 0 8 .  " F e a r  a n d  F r e e d o m :  O n  ' C o l d  W a r  L i b e r a l i s m ' . "   E u r o p e a n  

J o u r n a l  o f  P o l i t i c a l  T h e o r y  7  ( 1 ) : 4 5 - 6 4 .  

 



N a g e l ,  T .  2 0 0 5 .  " T h e  p r o b l e m  o f  g l o b a l  j u s t i c e . "   P h i l o s o p h y  &  P u b l i c  A f f a i r s  3 3  

( 2 ) : 1 1 3 - 1 4 7 .  

N a g e l ,  T .  1 9 7 9 .  M o r t a l  q u e s t i o n s .  C a m b r i d g e :  C a m b r i d g e  U n i v e r s i t y  P r e s s .  

N a g e l ,  T .  1 9 9 1 .  E q u a l i t y  a n d  p a r t i a l i t y .  N e w  Y o r k :  O x f o r d  U n i v e r s i t y  P r e s s .  

N a t h ,  R .  2 0 1 5 .  " O n  t h e  S c o p e  a n d  G r o u n d s  o f  S o c i a l  E q u a l i t y . "  I n  S o c i a l  

E q u a l i t y :  O n  W h a t  I t  M e a n s  t o  b e  E q u a l s ,  e d i t e d  b y  C a r i n a  F o u r i e ,  F a b i a n  

S c h u p p e r t  a n d  I v o  W a l l i m a n n - H e l m e r .  O x f o r d :  O x f o r d  U n i v e r s i t y  P r e s s .  

N e l l ,  V .  2 0 0 6 .  " C r u e l t y ' s  r e w a r d s :  T h e  g r a t i f i c a t i o n s  o f  p e r p e t r a t o r s  a n d  

s p e c t a t o r s . "   B e h a v i o r a l  a n d  B r a i n  S c i e n c e s  2 9  ( 3 ) : 2 1 1 - 2 2 4 .  

N i e t z s c h e ,  F .  W .  1 9 9 4 .  O n  t h e  g e n e a l o g y  o f  m o r a l i t y .  C a m b r i d g e :  C a m b r i d g e  

U n i v e r s i t y  P r e s s .  

N o z i c k ,  R .  1 9 7 4 .  A n a r c h y ,  s t a t e ,  a n d  u t o p i a .  N e w  Y o r k :  B a s i c  B o o k s .  

N u s s b a u m ,  M .  C .  2 0 0 1 .  U p h e a v a l s  o f  t h o u g h t :  t h e  i n t e l l i g e n c e  o f  e m o t i o n s .  

C a m b r i d g e :  C a m b r i d g e  U n i v e r s i t y  P r e s s .  

O ' N e i l l ,  M .  2 0 0 8 .  " W h a t  s h o u l d  e g a l i t a r i a n s  b e l i e v e ? "   P h i l o s o p h y  &  P u b l i c  

A f f a i r s  3 6  ( 2 ) : 1 1 9 - 1 5 6 .  

O k i n ,  S .  M .  1 9 9 4 .  " P o l i t i c a l  L i b e r a l i s m ,  J u s t i c e ,  a n d  G e n d e r . "   E t h i c s  1 0 5  

( 1 ) : 2 3 - 4 3 .  

O w e n ,  D . ,  a n d  J .  T u l l y .  2 0 0 7 .  " R e d i s t r i b u t i o n  a n d  r e c o g n i t i o n :  t w o  a p p r o a c h e s . "  

I n  M u l t i c u l t u r a l i s m  a n d  p o l i t i c a l  t h e o r y ,  e d i t e d  b y  A n t h o n y  S i m o n  L a d e n  

a n d  D a v i d  O w e n .  C a m b r i d g e :  C a m b r i d g e  U n i v e r s i t y  P r e s s .  

P a r s o n s ,  T .  1 9 6 1 .  T h e o r i e s  o f  S o c i e t y .  F o u n d a t i o n s  o f  m o d e r n  s o c i o l o g i c a l  

t h e o r y .  N e w  Y o r k :  F r e e  P r e s s  o f  G l e n c o e .  

P a r s o n s ,  T .  1 9 9 1 .  T h e  s o c i a l  s y s t e m .  L o n d o n :  R o u t l e d g e .  

P a r s o n s ,  T . ,  a n d  E .  A .  S h i l l s .  1 9 6 2 .  T o w a r d  a  G e n e r a l  T h e o r y  o f  A c t i o n .  N e w  Y o r k :  

H a r p e r  T o r c h b o o k s .  



P e t t i t ,  P .  1 9 9 7 .  R e p u b l i c a n i s m :  a  t h e o r y  o f  f r e e d o m  a n d  g o v e r n m e n t .  O x f o r d :  

O x f o r d  U n i v e r s i t y  P r e s s .  

P o g g e ,  T .  2 0 0 0 .  " O n  t h e  s i t e  o f  d i s t r i b u t i v e  j u s t i c e :  R e f l e c t i o n s  o n  C o h e n  a n d  

M u r p h y . "   P h i l o s o p h y  &  P u b l i c  A f f a i r s  2 9  ( 2 ) : 1 3 7 - 1 6 9 .  

P o g g e ,  T .  1 9 8 9 .  R e a l i z i n g  R a w l s .  I t h a c a :  C o r n e l l  U n i v e r s i t y  P r e s s .  

P o s n e r ,  E .  A .  2 0 0 0 .  L a w  a n d  s o c i a l  n o r m s .  C a m b r i d g e :  H a r v a r d  U n i v e r s i t y  P r e s s .  

R a c h m a n ,  S .  2 0 1 0 .  " B e t r a y a l :  A  p s y c h o l o g i c a l  a n a l y s i s . "   B e h a v i o u r  R e s e a r c h  
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