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Abstract

Gontainer transport is not a new mode of transport. It is
only a more efficient method of using the three main conventional
modes, namely sea, rail and road transport. As the international
community has as yet failed to achieve agreement about a uniform
set of rules to deal with the legal problemé arising in connection
with the new method, it has become necessary to attempt to
solve these problems on the basis of existing legal rules
governing the conventional modes of transport. The present
work analyses attempts made in that direction in English,
American, Canadian and French law, and generally studies the
feasibility of applying the old rules of transport law, both
the local ones prevailing in the above-mentioned legal systems,
and the rules of existing international transport conventions,
to the new realities of contailnerisatiocon.

Such an application would have been a mere mechanical
operation if containers could be defined in such a way as would
have enabled them to be uniformly classified within the
conventional concepts of either 'goods', 'package' or
'vessel/vehicle'. But the container is a hybrid. Indeed, its
ability to change functions in razpid succession, and even perform
several functions at the same time, as a mobile part of the
ship, a storage compartment of a vehicle, a warehouse and a
package, is the very reason why it has been brought into use.

The categorisation of all aspects of container transport
within traditional terms and concepts of transport law can
therefore be done only piecemeal, deciding in each legal context
which facet of the container is relevant to the issue at hand.
This has led to classifying the cortiiner in different parts of
the thesis as 'part of the ship', as 'goods' and as 'package'’

within the meaning of the same statute. The aih of the present
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thesis is to show that, inconvenient as this manner of solving
the legal problems of container transport may seem to be, it is
the correct cne. Simple solutions to these problems are
theoretically easy to conceive, but only legislation can give them
the force of law. Attempts to achieve similar solutions through
judicial interpretation by uniform, but arbitrary, classification,
would achieve relative simplicity in some aspects, but only
at the cost of distorting the structure of existing rules and
producing unacceptable solutions in other aspects.

The first chapter, after a short account of the history
of modern containerisation, enlarges further on this theme and
sets out the methodological principles behind the solutions
suggested later in the thesis.

The second chapter deals with the pre-shipment stages of
container operaticns. It is shown that, as the success of
container operations becomes increasingly dependent on the proper
performance of these early stages, the latter become the focal
point of the law of container transport. It is explained that
the degree oI involvement of the carrier in the pre-shipment
operations has far-reaching effects on all important aspects of
the subject. Containerisation can achieve its aim of econcmical
optimisation of cargo protection only by transferring a.large
part of the task of preparing the goods and the container for
shipment to the shipper. When the latter 'stuffs' the container
out of the sight of the carrier, both the structure of the
carrier's substantive liability, the documentary regime, and
the probative arrangements for establishing the carrier's
liability in court, undergo drastic changes. The greater the
involvement of the carrier, however, the smaller the difference
between container transport and conventional forms of transport

from the legal point of view.
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The second part of the chapter studies the various effects
of containerisation on the carrier's responsibility for loss or
damage during transit arising out of negligence committed in the
pre—shiﬁppent stages. It is submitted that responsibility for
the cargoworthiness of the container itself falls mandatorily
on the carrier when the container is supplied by him, with
the exception of the most obvious defects which can be dis-
covered by the shipper during 'stuffing'. It is also submitted
that the parties are free to decide who will 'stuff' the
container, but a large section of the chapter is devoted to
proving that when 'stuffing' is performed by the shipper there
remains with the carrier the residual duty to inspect the
container. The moment of delivery to the carrier is analysed
in relation to containerised goods, and it is shown that the
nature of the inspection required from the carrier depends on
whether or not 'delivery' precedes the closure of the container
doors.

The third chapter deals with the specific problem of
applying the 'package or unit' limitation in the Hague Rules to
containers. A recent American solution based on a 'functional
economics test' is criticised as impractical, and a suggestion is
made on similar lines to proposals in the Brussels Protocol 1968
and the newly accomplished UNCITRAL draft Convention on
International Carriage by Sea. The suggestion that the question
of whether the container or each inner package should constitute
. the relevant 'package' should be answered according to the
carrier's knowledge about the number of inner packages as
reflected in the bill of lading, is defended on the grounds of
both equitability and uniformity. It is argued that the suggestion
is equitable because it is based on the only real disadvantage

to carriers which may Justify a drastic change in their standard
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of 1iability, namely their inability to discover by their own
means the quantity of containerised goods when they are delivered
to them already 'stuffed'. The suggestion would also promote
certainty and uniformity because it refers all interested
parties to the easily verifiable contents of the Dbill of lading.

The fourth chapter discusses the question of stowage of
containers on deck. An effort is made to discover whether the
traditional hostility of the law against deck-stowage, justified
as it was in the realities of conventional transport, has
rendered the rules on such method of stowage so inflexible as to
irrefutably assume the unsafety of every deck-stowage, thus
requiring the shipper's consent, or the existence of a custonm
to stow on deck, even when such stowage is in fact relatively
safe, as is often the case with deck containers. It is argued
that considerable flexibility can be achieved by proper
attention to the causal relation between the method of stowage and
the actual loss or damage, but it is also maintained that the
¢>finition of ‘deck' is perhaps flexible enough to exclude
cases of safe deck-stowage from the scope of the prohibition
altogether. However, the state of the law is amnalysed also
on the basis of a contrary assumption, and it 1s suggested in
this connection that clauses permitting the deck-carriage of
containers run the risk of being invalidated as repugnant to
the Hague Rules, insofar as they attempt to exempt the carrier
from responsibility for the consequences of carriage on deck, and
that carriers can escape this risk only by stating the fact
that the container is carried on deck in the bill of lading. It
is contended, on the other hand, that the shipper's consent
should be allowed to remain valid even under the Hague Rules,
in the narrow sense of preventing the catastrophic consequences

which would otherwise result from characterising the deck-carriage
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as fundamental breach and deviation. As to the current belief
that it is only 4 matter of time before custom to carry containers
on deck is established, some doubt is expressed, based on the
fact that all contemporary container bills of lading include

a contractual authorisation of such carriage, thus leaving

very little room for the formation of a meaningful custon,
binding in its own right. The last part of the chapter

analyses the relevant amendments in the UNCITRAL draft Con-
vention. While it is doubted whether special rules on deck-
carriage are necessary at all, it is contended that the suggested
amendments would promote the normalisation of the deck-carriage
of containers.

The last two chapters deal with the special aspects of
container bills of lading. The fifth chapter, on container bills
of lading as documents of title, describes the development of the
specigl container transport documents, and again gives rise to doubt
as to whether the over-legalism of modern commerce would allow
a practice of treating container bills of lading as documents of
title, if such practice exists, to develop in a natural wzy
into a binding legal custom. In a different connection it 1is
asked whether contalner bills of lading are sufficiently similar
to the model bill of lading already confirmed in principle
as a document of title at common law, and it is argued that the
answer should depend on the scope of the carriage operation
actually performed. Contemporary container bills of lading
cover both port-to-port and door-to-door operations, and the
main principle suggested 1s that they should be considered as
ordinary bills of lading in the former, but not the latter type
of operation.

The final chapter analyses the function of container bills

of lading as receipts. It is shown that when 'stuffing' precedes
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delivery to the carrier the latter has no obligation to include
in the bill of lading details of the containerised cargo which
cannot be verified by an external inspection of the container.

As neither the number of inner packages, nor the condition of

the packages can usually be thus verified, it can be concluded
that containerisation has brought about a significant decline in
the function of the bill of lading as a meaningful receipt. It

is suggested that this should be made clearer to the partici-
pants in container transport transactions by omitting unverifiable
shipper-supplied details about the cargo altogether, as opposed

to the current practice of mentioning such details under a

'said to contain' reservation, which brings about the same

legal effects as complete omissions but is bound to mislead

the unwary. It is also submitted that reservations about the bill
of lading particulars are currently used more widely than
warranted by the law, qualifying details which are easily
verifiable when delivery to the carrier is completed at any time
before the closure of the container doors. Another part of the
chapter discusses the significance of recording the external
appearance of the container and its seal in the bill of lading. It
is shown that, though revealing little about the contents in

a direct way, the description of these features in the bill of lading
can sometimes be useful to the cargo-owner in establishing a

prima faclie case against one or all the carriers in an indirect
way, namely by pointing to changes in the outward appearance of
the container or the seal as indicative of the place of

occurrence of loss or damage to the inner goods.
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Chepter I: CONTAINER TRANSFCZT AND THE ROLE
OF THE LAW

1. The Development of Container Trcnmsrteort

Containerisation is so simple e concept that it seems
surprising that the Container Revolution materialised only ten years
ago . this is even more surprising if one ccncsiders that, being such
an obvious idea for improving the use of trercsport facilities,
containerisation seems always to have existed in some corner of the
transport world for as far back as one may czre to check, A
hundred and thirty years ago the Liverpool &nd Manchester Railway
Cémpany toyed with the idea of large, re-usztle container boxes
built for alternative carriage by specially designed flat rail
wagons and road carts; and this operation, itself a failure,
already embtodied most of the basic principles of modern
containerisation systems.

The process which finally brought about the most far-reaching
revolution in the transport world since the Invention of self-
propelled means of transport, had been simmerirzg slowly‘since the
1420s. Thzt decade first saw the privatelz-owned container boxes
carfying products such as Lyon s tea and Jzcob s biscuits on rail
and road, and on short sea routes. he British railway companies
inaugurated in 1928 a container service utilising railway-owned
containers, mainly in domestic routes but 2lso across the sea to
Irelend and the Continent. The American z2rmy started using
containers in o systematic way towards the end of the Second VWorld
War, and in 1949 one John Woodham started esreriments which
culminated in the formation in 1954 of Anglo-Continental Container
Services, the first full container service using container ships.
Again, each of these services demonstrated tre essential wisdom of
containerisation, but the impact they left or the transport world

was negligible.
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The next twelve years are perhaps the most interesting, from &n
historical point of view. in these years three fAmerican carriere,
namely Sea-Land Services, iatson Navigation Company and Grece Line
operated 2 fairly successful container service, virtuelly identicél
to container systems in operation today. Centered around = large
shipping company, operating a fleet of specially equipped vessels,
fogether with their own fleet of containers, and controlling various
land enterprises such as container depots and lend carriage systems,
these carriers offered a wide variety of container services,
including a full-scale door-to-door service. Still, containerisstim
remained until 1966 limited in scope to one-company enterprises, a
technological curigsity rather than an integral part of the
transport world.

The main feature of conteinerisation has always been its
capacity for horizontal integration of different modes of tremsrort.
What made the post-1966 Container Revolution different from anything
hitherto known in caxrgo transport is the vertical integration it
brought about, the willingness of the major carriers in the world,
chiefly shipring companies, to rarness 211 their resources, energies
end reformative zeal and direct them onto stendardised paths. In
the four years between 1966 and 1970 containerisation has become a
universal concept based on a uniform box, shared by all who were
willing, and could &gfford to join the revolution.

The popular explenation of the growth of containerisetion is
that it was introduced in order to reduce the constently incressing
costs of handling goods between the different stages of transport.
The oldest rule in transport economy is that cargo which does not
move does not earn, and with labour becoming increasingly expensive
without growing proportionately in productivity, this rule had
become a painful truth to most of the carriers in the western world.

The obvious solution was the replacement of labour-intensive methods
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of handling end carriage with one more cepitzl-intensive, a stream-
lined, automated and standardised system in which the goods zare
almost constantly on the move.

But showing the advantage of a good concept rarely amounts to a
ceusal explenation of why it has materielisecd. In the micro-cosmos
of trade and commerce, as in all human experience, men do not excel .
unless compelled to, and the fact that the excellent idea of
standardised containerisation was ignored fcr at least forty yeers,
is the best proof :of this. As long as ocean carriage was the
exclusive regime of shipping companies, conveniently organised in

shipping conferences, shipowners did not have to excel : they cculd

0

simply pass the rising costs of handling to their customers as they
had always done. It was in response to the threat of external
competition that the shipping world finally found the energy and
resolution to improve itself. In the late 1960s air-transvort
seemed to pose a serious threat to the dominznce of shipping in
cross-ocean cargce transport, and the shiprinz industry searched fer
ideas at least as attractive as the new giant air ships. With the
concept of contziner systems close at hand, it took most of the
large sea carriers only e shortv time after the signal was given to
become totally engulfed in the Container Revolution.

The signal was the inesuguration on 23 Avpril 1966 of Sea-Land's
weekly container-ship service from Boston and New York to Rotterdam.
This was not the first internztional conteiner-service, nor was it
the longest one onerated until that time, bu®t =211 previous
operations had been carried out between poirnts in the same cozastal
or economic zone (such as between Britain zné Ireland, the U.S.
mainland and Haweii or Puerto Rico, or between the U.S. coasts
through the Panama Canal). Sea-Land's service had broken this
barrier and crossed the ocean to connect the two main industrial

areas of the world.
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2. The Role of the Law

Where did the Law stand in this pattern of events? J. Bird,
in an otherwise excellent account of the history of containerisation.
writes:1

"The 1966 international developments were made when Sea-Land

realised that there was nothing in the Hague Rules to prevent

a shipowner accepting a wider areal responsibility for goods

if he so wishes..."

Now, if there is any suggestion in this passage of a caussl relation
between the advent of intermational container transport and any
*discovery' of the state of the Law, nothing could bhe further from
the truth. Each step in the development of modern containerisation
has been dictated by economic interests and technologicel evrertise,
and transport law has been faced with the consequences as
accomplished facts.

Container ships, designed for deck-carriage of as much as =2
third of their carso, plied the seas long before any of the legal
consequences of such deck-carriage on finance, insurance and
carrier's liability had been made clear. Container overators
transferred to shippers the task of 'stuffing' the containers, and
consequently most of the task of preparing the cargo for trensit,
with 1little or no attention Ye the legal side of the trensfer.
and if it was almost self~evident that 'there was nothing in the
Hague Rules to prevent a shipowner accepting a wider areal
responsibility for goods', very little thought indeed was given in
the pioneering days of conteainerisation to the legzl regimes lying
beyond the province of the Hague Rules.

However, once container ships, shipper-'stuffing' and cross-

1. Seesrorts and Sesport Terminals(London,1971),107.
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ocean multi-modal contziner operations had become a reality, thg‘

Law could choose only one of two alternatives, namely to classify and
accommodate container-trensport problems within the existing frame-
work of legal rules or to devise new rules altogether.

At the time of writing there appears to be little hope for the
emergence of new rules.the internationsl community, anxious about the
consequences of containerisation in general, has chosen to refrain
from legislative action in the immediate future. irade practices
are evolving in some aspects of container-transpert, but it remains
to be seen whether they will develop into legally binding customs,
and whether they will be able to play any significent role in
zdapting traditionel law to the realities of the new system of
treansport.

'en years of experience with the remaining alternative, nemgly
judicial application of existing rules to container reélities, heve
not proved encouraging either. Only a very small proportion of
the potential legal problems of containerisation has been dealt
with by authoritative courts thus far, but if the patterns established
in the last decade persist, a long period of doubt and uncertainty
awalts the legal aspect of container-transvort.

5. Classification and Definition

Rules of law are flexible. dithout such flexibility the
common law would have become a dead letter hundreds of years ago,
and the legislatures in other systems would have had to sit
constantly and make specific rules for 2ll situations requiring
legal decisions as they arise. Instead, modern legal systems
consist of a collection of general rules applied by courts to
specific sets of facts in processes of classification and
interpretation which allow for considerable flexibility, often
dispensing with strict adherence to both pure logic and languege.

Yet, there is a 1limit to this flexibility, beyond which the rule of
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law may become a mockery, and unless a new general rule is made to
sult the mnew reality, the credibility of the system as a whole may
be in jeopardy.
The traditional rules of shipning law which needed little
substantial change for many generations are brought very near that
breaking-point when attempts are made to stretch them far enough to

cover the legal problems of containerisation.2

01ld rules may
survive evolutionary stresses; they can hardly survive revolutions.
viien the only way for a court to express its approval of the manner
of stowage of a2 container is by characterizing the stowage as a

’ )

'reasonable deviation' when after almost 20 major decisions by

Armerican, Canadian and French courts there is still no sign of an
end to the question of whether a container is a 'package‘4 - a
question wnhich may justifiably seem somewhat odd to the man on the
Clapnam omnibush when !'apparent good condition' is sz2id by a court
to include what is undeniably not apparent, namely the contents of a
s2aled containerS} when the consignee's failure to return unloaded
trailers to their ovmer in the agreed time is considered to give
rise to liability for 'demurrage' under Admiralty jurisdiction6}

and when there were very good reasons why the courts in all these
cases could do very 1little else, the signs are clear that

traditional legal rules of carriage have outlived their usefulness

wnere containers are concerned.

2. The reelit; of the danger can be apovreciated to some extent by
observing the history of containerisation in Industrial Law in
Britain, where the 20 years old Dock Labour Scheme, which had
shown remarkable resistance and flexibility while in existence,
finally collapsed under the new realities of containerisation.
See D.F. Vilson,Dockers(1972),137 et seq.: Heatons Transvort v.
06U, [i973) Acuss T

5. Du_Pont de Nemours Int'l,5.A. v. SS. Mormacvega,493 F.2d.97
(2nd. Circ.1974). see chopber & Qsp. pp. 191,233~ U, ivfra.

4. See Cnavnter M, infra.

5. Paguet & Co. v. Dart Containerline Co., I1.Y.S.2d. 446(1973).
See pp. B29-30, Infraw

6. Gulf Puerto Rico Lines v. Associated Food Co., %66 F.Supp.o631
(D, Puerto Rico,1973).
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These rules have their roots, both in rationale and terminologzy,
in the realities of conventional modes of treansport. In some cases
the application of an existing rule to contziner problems would
sppear technically simple, but a2 closer look would indicete that the
rule would be robbed of its original rationzle in the process. 1
other cases an 0ld rule would upset the delicate balance of lizsbility
between shipper and c:ar'x‘ic—,=3:"'7 when epplied to container-trans»ort,
without there being en effective machinery for restoring the
ecuilibrium. In meny other cases, however, the difficulty in
applying existing rules to problems of contziner-trensport would be
more immediately obvious, taking the form of 2z terminological
impossibility of determining which of severel existing provisions
should apply.

For instence, let us teaze the legel protlems connected with the
preparation of the contziner and the cargo for transit & Do colve
these preblems within the existing freormework of traditional concepts
such as 'insufficient packing', 'defective lcading’, 'bad stowage'
or 'uncargoworthy vessel/vehicle', would first require a decision as
to whether the process of putting the goods inside the container
should be termed 'packing', 'loading' or 'stowage'.® and whether the
container should be considered part of the 'zoods' or the 'vessel/
vehicle! .

Thesé are not problems of terminology cver se, of course. Had

it been only trnat almost every vriter refers to the

7. See T.Bissel, 'The Operational Rezlities of Containerization,
etc.'(1971), 45 Tulene L.Rev.9035, cited in Gulf Puerto Rico
Lines v. Associated Food Co., ibid. at 637.

Ta. See Chgher § wira.

Tb.  See chogler D sec. 3, and pp. 43 -1sy, niro,
Teo  Ser Chapler Ti geckions 4.3 (esp. pp. 55-5,56‘76\, b2 (Q‘P- Pp-T5-b) and U.3.2 intro.
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operation of filling the conteiner in different terms,  the metter

would have had little legeal significance. lecislation, had it been
forthcoming, could even have adopted the useful, if somewhat

inelegant, term in current use in the shippirng industry, namely
'stuffing'.9 But courts cennot tske such shortkuts. In the czme
way as they have been hovelessly entangled in the question of vhether
a container is a 'package$? they will most Trobably be called upon to
decide upon such guestions as whether faulty 'stuffing' is or is not
tinsufficiency of packing' in the meezning of art.4(2)(n) of the

Hague Rules; whether it is 'defective stowase' according to a

common law rule which requires some degree o inspection from the

carrier, as against a2 rule of 'insufficient rtackage' in common law

which according to one interpretetion does nct require any

)

inspection; or whether the container is 'pzrt of the ship in which

the goods are carried'.1o Once such 7 question is put before a

Py

"
o}

court, it has to decide one wzy or the other, however ll-equinped it

may bte to do so.

Quite obviously the whole of the termirclogical problem and the

ensuing legal ores could be solved if a cornsensus can be reached as

8. The operation of placing the goods inpside the container is
- referred to soretimes as 'loading' |see L.J.Rinealdi, Conteiner

isation (New York,1972), T7; C.l'. Schritthoff, The Export Trzde
6th ed. (London, 1975),%40; Farrell Lirnes Inc. v, r.i.C. 475 F.
2d4.1%%2,133%.(Circ.Col.1973), scmctires as 'gtowing' (see
K.Gronfors, 'Container Trensport znd txz Harue Rulec', |1967
J.B.L.298,299; Conteinerisation Internastiona’ Yearbook 1974
(London, 1974), 237), sometimes as 'peczing' [P.lk. Alderton,
Sea Transport (London,1973), 25}

9. See Heaton Trensvwort v. “GWU, 973]ac.15,39 {("This orerstion ha
1ts own terminology. . hen you load & contairer you 'stuff' it;

when you unload it you ‘astrip' it"). Tre term is still used in
most legal and technical works with scre reservation, indicated
by the use of inverted commes or by atteching the term to
enother, more conventioneal, one., See, e.g. Norfolk Terminesl v.
U.S. Lines,215 Va.80, 205 S$.E.24.400,401(1974). See the use of
the French legally-neutr:=1 term 'mise en conteneurs' in the
Marseille Tribunel of Commerce, 11.6.74., 27 D.M.T.169,170, ~nd
'loger dens conteneurs' in the Hevre Tribunal of Cormerce,
5.11.74, 27 D.II.F. 352,353,

Qa.. See chagter fi,infra .

10. Hague krules, art.3(1)(c).
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to what is the container. if it is a box, a receptacle, a package,
then filling it is 'packing', lifting it on to a vessel is '1oading3
attaching it to the vessel's hold or deck is 'stowage'. 1t is then
2lso part of the 'goods' mentioned in art.3(2) of the Hague Rules
end it is not eny 'part of the ship' within art.3(1)(e). The
answers to these questions would be different, of course, if the
container is taken as an article of trensport, as part of the vessel
or vehicle or both. But cen such = consensus be hoped for?

'The container! write the editors of the latest edition of

Scrutton11

'is essentially no more than a sopnisticated form of

12

ackeage! ., Simon however. declares with no less confidence that
(&) bJ b :

a container "is not a 'package' but a handling, loading, stowing

15

and unloading device" and Ven den Burg sugcests yet another
generalisation, that is, 'Containerisetion is a trensport system,
not a packing system'.

vow, it is submitted thet this apparent controversy is not
accidenveal. ine truth, unfortunate as it is from a lawyer's noint
of view, is that neither function of the container cen claim any
exclusivity over the octher. The container is en zrticle of
transport but it is also & packaging as well as a2 handling, loading,
stowing and unloading device, end if language cannot accommodate all
these functions within a simple expression which would 2lso be
universally acceptable, this is not really language's fault. Both

conventional languare and the law heve this thing in common that,

when faced with a new phenomenon, they require either an

11. Art.180,p.379.

12. 'Latest Developments in the Law of Shipning Containers'(1973),
4- JoI‘;oL;é4‘l,4‘4‘7 .

1%3. Containerisetion, a [odern Transvort System,(London,1969),57.
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authoritative reformer, or a period of adjustment in which to deal
with it. Nowhere is this more evident than in the definition of a
container which has dominated the scene in the marginal (from the
commercial lawyer's point of view) legal aspects of containerisation,
the best example of which can be found in ISO Recommendation R668:14

'A freight conteiner is an article of transport equipment

(a) of a permaznent character and accordingly strong enough
to be suiteble for repeated use,

(b) specially designed to facilitate the carriage of goods by
one or more modes of trangport without intermediate
reloading,

(c) fitted with devices permitting its ready handling,
perticularly its trensfer from one node of trensport to
another,

(d) 30 desienad as to be easy to fill and empty,

(e) heving an intern=l volume of 1m? or more’ .

Doubts as to the legitir

3
[BS]
@]
<
o
h
[4))

seventy-seven word long
narrative being entitledl 'definition' could have more easily been

4

cast aside as academic snotbery had these words succeeded in

conveying to the unknowing reader what & conteiner is. If, however,
after seventy-seven words the reader is expected by the authors to
have such a vague idea of what a conteiner is that they felt
compelled to add that ‘[}]he term freizht container includes neither
vehicles nor conventional packing', one connot help feelins that for
all the effort put into it, this definition cannot be considered

satisfactory.

Yet the definition nas achieved remarkably wide recognition. Z

14. On Dimensions and Ratings of Freisht Containers, adonted
Feb.1968. A revised recommendation was adopted in 1970.

15. See G.J.1urphy's comment that 211 criticism of the definition

is of academic value only, as it h=2s been generally accepted as
a practicable formula; Transport and Distribution, (London,1972)
28.
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It has survived almost intzct for twenty yeers.16 Hundreds of
experts in dozens of committees and woriing groups have apparently
never succeeded in devising a better one, =s it was repeatedly
adopted and incorporated with minor chanzes into most of the legal

17 and the only major

18

instruments mentioning containers specificaily,
‘improvement' to it was the addition to it ¢f another 58 words.

Now, if it has proved difficult to define the container in the
context of specific statutory or quasi-stetutory instruments, where
the question is 'what objects are meant to te included when a
container is mentioned in the present context', it would be
unrealistic to hove for an =zccurate, universezlly-accepted answer to
the more general guestion mentioned earlier, namely 'what is a
container'?

i . e . 1¢ . .

A container is 'thet wnich contains'., ~ The container which

is of interest to the vresent work, however, is one which has been

designed as a device for meking better use of the existing mcdes of

D

16. I1ts original version, as far as could te Jjudged, was prepared
by the Economic Commission for Europe end included in the first
Customs Convention on Containers, Genevz,18.5.56,338 U.N.T.S5.103

17. In chronological order: The Customs Ccnvention on the Inter-
national Transport of Goods under Cover of TIR Carnets, Geneva,
15.1.59,548 U.7.T7.5.1%; International ZRegulations Concerning the
Carriesge of Conteiners(RICO), annex to the 1970 wversion of the
CIi: Convention, 7.5.40(1975),Cmnd.58%7. Earlier versions of RICO
contained a different definition, see note 20, infra); U.S.
Coast Guard Regulations, 35 F.R.12776,21.7.70,49 C.¥F.R.420;
International Convention for Safe Contziners (CSC),Geneva
2.12.72, E/Con.55/45 (This version is different in part from the
prototype, but the differences are not csignificant, except,
perhaps, for the Tzct that it is intendsd here to include
wheeled containers).

18. In the revised Customs Convention on Contaziners done in Geneva,
2.12.72., during the joint UK/ILCO Conference on International
Container Transport.

19. See the OED for '‘conteiner!'.
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transport through a more efficient method of packing, handling,
loading and stowage, 211 embodied in the contziner itself. This
means that the only way %o define our container, i.e. to distinguish
it from other things which contein, is to describe its functions. v
fnd if our container is a nybrid, as far as the classificztion of
functions under the legal provisions designed to deal with
conventional systens of trensport is concerned, then the only wey to
deal with it, naving only oid lsws at hand, is to decide in each
specific legal problem which property of the container is dominant
in that specific case, or wnich of the conteiner's facets 1is
relevant to the legal issue =% hand.zll
In the discussion of the 'package or unit' limitation problem
it weuld be submitted that the container is 's package', It would
be with no lesser conviction that one would state that the container
is, in many cases, part of the ship which must be made carsoworthy
by the carrier, yet =t the same time part of the 'goods' the carrier
is obliged to 'stow, handle, etc.' with cere.

‘o do this, the direction of the search for the meaning of

words must be reversed. Instead of asking 'what is the conteiner?
o

20. It is worth noting that RICO's first two versions relied on a
definition whose domrinant 'functional' features are more
apparent then in the leter version (note 17, supra): 'For the
purpose of these reguletions, eny recertecle ... so constructed
es to facilitete door-<o-door carrizge of goods by r~il only or
by rail in combinetion with other meens of transport shell be
deemed to be = conteziner' [Annex VII to the 1961 and 1952
versions of the CIll Convention, T7.S5.67(1965), Cmnd.2510, =nd
7.5.46(1958), Crmnd.564, respectivelil.

21. A very good exemple of language-law relztions and chermeleon-like
objects is Serreno v. U.S. Lines, 238 F.Supp.383% (S.D.N.Y.1965),
where a treiler's tyre burst during stowage and injured = steve-
dore. Vhen deciding upon an argument of unseaworthiness the
court stated "... the treiler is not goods being shipned, but an
instrumentality of the shipping process. a2 mobile nackage. 1%
is, thus, container and not cargo..." (p.387). Yet, when
dealing with a different argument the court stated: "while, for
the purpose of the distinction between cargo and conteiner in
the law of seaworthiness the defective tvre is ¢ container
defect, the meapin% of 'package! in thrhe staterent of this
warran%y of suitability of packages] is something different.
The stateme.t deals with the suitability +o contein its ow
commonents...m (nn 388—9).
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1s the container a2 package?', one starts by asking, e.g., "Whet 1s
the 'package' mentioned in art.4(5) of the Zague Rules? Can it be
interpreted to include containers?", and in = different problen,
"what 1s the ‘package' mentioned in the t'insufficient packing' rule
of the common~law?"

This, no doubt, makes the discussion of the legal nroblems of
containerisaticon nuch riore tedious, as it necessitates, in manv caces,
long and tiresome nursuits of rationales and of raisons d'étre,
working one's way into the origins of transrtort and commerci=zl 1l-w
rules which have becore institutionalized, sometimes even fossilized,
during generaztions of uncusstioned existence.

loreover, teking up this methodology, there was no escaping a
considerable emount of petcniness 2nd apparent diversity.
Characterizing the ccnteiner as one thing within the scope of one

- .

article, and as anotrner thinz within the scove of another article

)

[
'

the same statute may ceerm o0dd, but what this approach loses in
uniformity, elegance and convenience it geins in integrity and wveritv.
Angu822 cries out:
' e. how can =z new sysiem or transportztion become estrblished
without encountering complex pnroblems in the process if the meain
element of such new system defies concise definition?'
Apparently, the syster has become estatlished and a concise
definition of its main elerent cannot be achieved unless one is
satisfied with arbitrery gereralisations, and true encugh, it is quite
obvious that, had it not been for the contzirer operztors’
exceptional general rezdiness to compromise con claims and Xeep

containerisation away from courts, transport law would hcove been by

now riddled with many complex problems &affecting a2ll aspects of

22. w.D. Angus 'Legal Implications of "The container Revolution'®,
eitc.'(1968), 14 LcGill L.J.395,%Y9,
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container-transport. ind yet, with or without concise definition,
the legal issues of containerisation will =zve to be deelt with by
the courts sooner or later, and if the legisizator does not intervene
by imposing a uniform doctrine, the better chances are that the body
of rules on conteiner-transrort will build u» and form itself
neturally in the menner suggested here, narcly fragmented and

heterogeneous.
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EFFECT OF PRE-SHIFPLENT OFERATICIS
CARRIERS' LIABILITY

Cheapter II:

eS|

TH?
ol
1. THE PROTECTION CF COLITATHERISED GOCDS

1.7. General

The Container Revolution has been accompanied by the avpparently
inevitable wave of uncritical, enthusiastic, 1iterature,1 typicel of
the early days of all successful revolutions. the enormous amount of
initial credit and energy poured into the launching of the reveolution
has given containerisation enough momentum to set it, from its very
beginning, onto a course of no-return. But it is arguable whether
greater caution on the part of objective observers would not have
pleyed some part in meking that course smoother than it proved to be
for the first genefation of modern containers.

This is not to say that the early optimists were basicelly
wrong. it is no less correct today thon 10 years ago, to sev that
containerisation may prove to be the most profitsble and adventzceous
innovaticn in transvort of goods since the invention of self-
propelled vehicles and vescels. Wnat was probably overlooked or
underestimated earlier is the fact that the zdventages of
containerisation are conditional, and that the role the fulfiiment
of prior conditions plays in the success of a container operestion is
much greater than earlier writers cared to mention. Leaving most of

these conditions to economists and marine engineers,2

1. A very good example of the early literature on contesineris-tion
is The Journal of Commerce's Library of Containerisation, which
is a reprint of three volumes published in 1966-67 containing
hundreds of small articles about almost all aspects of the
subject. The titles, speaking almost exclusively of
'advancement', 'expansion', 'revolution’ or 'boom' and =211 at a
'dizzying pace' (Vol.2, p.40), give a good indication of the
content. A.Picone's well-balanced 'Insurance Rate Reduction Seen
for Containers' (Vol.2. p.>1), is an exception.

2. tor the major works in these fields, see X.lK.Johnson and
H.C.Garrett, The Economics of Containerisation (London,1971);
H.Tabak, Cargo Containers (Cambridge, 1.ass.1370) J.R.Vhittaker,
containerisation (London,1972),
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concerned with the most important asvect of ccntainer operations
from the legal point of view, viz. the efficient and careful pre-
shipment preparations as a necessary condition to the realization of
the three main adventages of contzinerisetion, namely the overall
savings in labour, time and damege.

The use of a container for carriage of goods may reduce the
number of workers needed for handling the gocds, but this is true
only if a gre=ter numter of exjpert workers is ured at the pre-~
shipment stages. Time mz2y be saved, but onlv if a greater than
usual amount of time is spent on planning andé executing the
preparation for shipment. llost importantly, containerisation
offers a better protection for goods, but only if very great care is
cozen in striking the right balance between, on the one hand the iwo
-lements mentioned earlier, narely expert lztour and time in pre-
snipment stages, end, on the other hand, elerents such as the nature
of the goods and the contemplzsted hazards of the jou.rney.3

The smooth movement of conteziners across continents and ocesns
will only be made possible by concentrzsting in the pre-shipment
stages of the onerations a large part of the skills formerly spread
along the route. 45 far as the protection of containerised goods
in tremnsit is concerned, more versatile tasks will be performed =nd
‘more decisions will be teken before the bezirning of the journey
then in its duration. thus, if tre function of the law is to
allocate tasks (or?regulate the weys in which this can be done by

the parties) and assign responsibility for wrong declisions,it is

5. 1ln E.Rath's curt and uncompromising wording: 'The use of freight
containers has been accleimed as the panrzcea for improper
delivery, but success depends upon efficient stuffing and proper
security of contents'; Container Systers (London,1973),153.
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only logical to expect that the law of container-transport will
focus more attention on the prepsratory stages than previously has
been necessary in conventionel trensport.

T1.2. the Protection of Goods in Trensit -
1ts Basic Legal Concepts

Goods in trensit are usuzlly exposed to a great variety of
elements and forces which, if not guarded agzinst, msy drmage or
&estroy them., the combination of environmental conditions, alien
chemical and biological elements, stresses generated by the motion
of the conveyence or by adjoining cargoes, and vices inherent in the
goods themselves, not to mention the dsngers of intentional meddling
by human hand, still meke the task of protecting goods in trensit a
formidable one. In the reelities of today this is so, not beccuse
of any outstanding technological problems, but because of the acute
difficulties of countering the combination of risks in any given case
with the most economically efficient combination of »rotective
measures.

rrotecting goods in transit is a matter of economic

4

alternatives’ rather than of absolute truths. There is almost no
potentisl source of danger which cannot be either eliminated (e.g.,

by air-conditioning), or effectively guarded against (e.g., by

protective metter). the only relevant consideration is that of
cost and of economic viability. ihe primsry criterion in this
context is natur=lly the vzlue of the goods themselves. The second

is the probability, as far as it can be predicted, of the occurrence
of the risk. ihe third, the relative cost of either controlling or

guarding against it, and the relative costs of the various means of

4. As an example of the interplay among alternstive manners of
caergo protection, costs and risks in conventional trensit, see
the facts of Leonerd v. irennsylvania Ry. Co., 15 F.Supp.55
(S.D.N.Y.19%0) . #or the same in container-itransport see (zmeco
Vv. S.S.Americen Legion, 514 F.2d4.1291 (2nd Circ.1974)}&epamA%m'
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achieving each of the latter. inat should be sought is 2n optimal
- balence between these criteria, a combination of means of protection
wnich would achieve in the most efficient and economical way the
degree of protection the goods 'deserve'. It is along these lines
of commercial common sense and efficiency that the true meaning of
the legal concepts dominating pre-shipment stages should be traced.
The standards of 'sufficient pecking', ‘proper stowage' and
'cargoworthy vessel/vehicle' can only be defined in their relation
to each other, and as variants in a formuls of overall efficiency.

rthus, in Bache v. Silver Line5 the experience sccumulated in the

coatinuous carriage of a snecific type of cargo was called upon to

subply the standard for a correct balance between the various mesns

of nrotecting the carso in transit. The bales of rubber involved
there were stowed one above the other and the lower ones were twisted

under the weight, the consisnmment thus losing some of its commercial
value. stowing the bales otnerwise would have resulted in a
considerable waste of svace in the vessel's holds. racking the
balec in 2 nmanner enabling them to sustain the weight of bales
staclted above them would have been costly to the snipoer. The
courc thus observes:
'To swovw the soods as the libellants [}he shipper%] insist wes
required, would impose a loss upon the snip, to case them, =z
loss upon the shioner. the greater part of the lew is made
up of the compromise of such conflicts of interests; eand this
is no exception. In the carriagce of goods the trade must
always come to some accormocdation between ideal perfection of
stowase and entire disregard of the safety of the goodsy when
it has done so, that becomes the standard for that kind of

;

O
goods' .

5. 110 ¥.2d.60 (2nd.Circ.1940).

6. Ibid. o p.b2.See p. I, insq
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But Bsche v. Silver Line is gquite unigque in Anglo-imerican case-

law in its consciousness of the concept of relative efficiency, sna
in the clear expression given in it to the concept. The greester
part of case-law appears to deal with the standards of the various
meesures of protection in absolute terms, and as if eech could te
based on independent objective criteria. Yet what courts say does
not always reflect what they actually mean. 0 chcose an example
i

at random 1let us look closely at the decicion of the United States

Court of Appeals for the second Circuit in Continental Can Comvany

) 8 .
Inc. v. BEazZor Express, Inc. 'here, 2 heavy machine, mounted on

skids and cheined to a truck fell off the vehicle when esscending a
steep hill. The decision de=ls with the three arguments which
could be expected in such a case, namely that the machine was nowt
properly prepared for shipment by the shippet , that it was not
properly stowed by the cerrier ana that the vehicle was driven
negligently. mach argument is dealt with separstely, as if
unconnected teo the others and =zs if there were independent criteria
for deciding upon each of them.

¥hat the court seys, in findins for the shipper, is that 'it
was not feasible' to skid the machine differently, that the 'truck
was travelling at an excessive speed’ and that the chain used for
securing the machine wss 'defective'. 1t is suggested, however,
that wvhat the court actually meant is different. It is difficult
to believe that, whatever the shape of the machine involved, 1t was
technically impossible in ifmerica in the 1960s to achieve greater

security in packaging the machine, Wnat is mucn more sensible is

that other packaging alternatives were much more expensive then the

7. <the form of analysis suggested here could be avnplied to any of
the decisions mentioned later in this ehapter, dealing with
aspects of defective packing, loading, stowage etc.

8. 354 F.2d.222(1 CGre. \QLS),
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cost of different modes of protecting the machine, namely reducing
the speed of the vehicle to 10 m.p.h. »hen taking sharp turns and
steep hills 211 the way between Chicago and Weshington, exd using e
new cnain to secure the mechine. whether the court admitted it or
not, the decicion wes based on efficiency considerations as to the
interrelations between packe e, stowage and the speed of performing
the transport orneration. Lt mekes no sense otherwise.

1.5. ihe Qverali-sfficiency Fermula and Conventionsl Transvort

The extent to which courts ma; »vply considercstions of
optimisation in retrospect must derend on the practicebility of
achieving such optimisation in reszl life. In the realities of
conventional trznsport the formula of overall efficiency can never
be teken as more then a framework of rough guidelines in which ample
room must be left for the interrlay hetween different stand»rds cnd
opposing interests. b‘auerbier,9 writing about the =2lternative
methods of stowing vessels states simnlyv: 'To know what is the best
thing to do un@er 2 given set of circumstances is noiv clways possible;
in some ceses the true answer to 2 question mev not be known by
anyone' ., but if this can be tazken es a generzl remark on the
human ingbility alwayé to excel. , there can be discerned three rore
specific reasons why full optimisation of cargo-protection is rarely
practicable in conventional Itransport.

1) Different parties =zre reswnonsible for different stages in

preparing the goods for trenspmort and nrotecting them, and it is

unrealistic to expect the parties to work selflessly towerds
achieving overall efficiency.
0o sey this is not to say that the standards of each

protectlve measure can have an independent existence. Careful

9. Capt.C.L.Sauerbier, Larine Cargo Uperations {(London,1956),106.
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driving may be assumed in cslculsting the standard of prcking,
normal behaviour of the cargo may ve assumed when choosing the
type end qguality of the conveyence,‘|1 zCeouate vnacking nm=y be
assumed when deciding the rmetrod of sticwage and, generzlly,
what is 'cereful', 'norral', 'adequete', 'sufficient’, or
'proper' in each aspect of cergo protection can only be
conceived within a comnrehensive formulz; but it is illusory
,

to expect this formula to reach optimis=tion. To do this s
much grezter degree of co-operstion beiween opposite parties
must be achieved than can be expected tetween the suppliers and
users of conventional tr=snsport.
2) wven had there been = will bvetween cerrier and shipper to
strike 2 sensible balance of exvenditure between themselves,
this would be exiremely difficult in most of the internetioncl
trensport overations, where more then cne mode of trrnsvort is
used and tihe protective environment zrcund the goods ch=nges
constantly. ‘thie more diversified the conditions in the verious

VS =nd

\.4

places of storage along the route, in warehouses, on qu

in the storage comvertnents of vessels =nd vehicles, the greater

10.

11.

See a Dordrecht court decision of 18.5.26, ]jy6§JJ.L L.416 (cited
by R. ouwere, e Conventlon of Roead __a*svort‘ E:ﬁﬂﬂ e T.L.620
| 1971 =.T.L.2,206, at 209) where it was decided tlpf neckaging
should guerd ageinst norﬂel risks involved in tine Jjourney, hut
not againcst conssecuencers of zn accidzni c-used by trhe driver
falllng asleep. But a zudden eprlication of the brakes 1is &
normal risk in rodern times znd snould Te enticipeted ond guerde
against; Rodiére, ivid. et 311, citinz - decision of the Court
of Appeel of Paris, 27.1.70. 'ne sa7e rpnlies to a 1 enoeuvre
executed in order to =veid another vernicle; Tribunsl of
Commerce of iiemur, 22.6.85. [j 6§]g.;.“.1039 1042

See, e.g., zlower v. Crezti vWesterm 2v.Co.(1872),L.R. 7 C.P.655,
where it was decided thzt the czrrier v=s not expected to
supply a cer which would prevent the escape of the rihiinmer's
bullock under any condition.

sTre
ne
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the variety of risks the original packege has to encounter,
and the lesser the possibility of achieving economies in cargo-
protection, even had it been possible to predict 11 the risks.
3) The constantly changing environment around the goods gives
rise to the problem of unpredictability end the need for over-
vrotection. ihere is always & marginal region of unpredictable
risks against which it is usuelly uneconomical to attempt any
protection at all. what concerns us here, however, is risks
which are much more common and yet unpredictable where a long,
multi-modal transport operation is concerned. The goods change
hands so meny times and are exposed to so many different
environments that it is unrealistic to try to predict the
conditions which would prevail during the different stages of
the journey. A wise onerator would tske the unpredicteble for
granted and add génerously to the protection measures which
efficiency calculations based on the predictable would suggest.
rthe fact should not be ignored that time, competitiveness and
the accumulation of experience produce better standards of overall

12 sut the value of

efficiency in the shape of trade custons.
customs e2s legal criteria shculd not be overestimated. Firstly,
they develop in connection with, and are limited to, certain
commodities carried on specific routes. Secondly, the search for
the existing custom often becomes no less tiresome and full of
conflicting opinion then the direct discussion of the very question

which initiates that search, e.g., what is 'proper' stowage or

packing.

12. Bache v, Silver Line, supra. une interpretation of the
decision of the Tribunal of Commerce of Faris, 13.2.74,27
D.K: .F.90, may suggest that there the stowage of tins of paint
inside containers was declared insufficient, despite being
'habituel'. It is submittec, however, that = better
interpretation is that the court did not accept the expert's
opinion that the stowage was customary.
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1.4. rhe Overall-.fficiency Formule ené Container Trsnsport

The revolutionary aspect of containerissiion in relation to
cargo-protection is that it is now possible to pre-determine hefore
the beginning of the journey m-ny of the relevent features of the
environment surrounding the goods, simply by meking the environment
travel with the goods. The three problers nreventing efficient end
economical protection for the goods sre eitrzer reduced or solved
altogether when the goods are containerised: 1) There is no problem
of competing interests between different vnariies when, as is often
the case, shippers undertske tne task of 'situffing' the container.
he whole of the job of protecting the foods is then actuially under-
taken by one party, the various cerriers confining themselves almost

exclusively to carrying the contzine

!

s therselves. 2) The problem

of multiplicity of elements which

'3

revents simple calculrtions of

efficiency is reduced beczause rost of the ccnditions during cerriess

are 'created' or controlled by pre-shipment rreparation outside and

inside the container. 3) “hus, predictability is much more feasible.
S.Simon, whose zealous acdvocecy of conssinerisation is

unmatched anong lawyers, brings out these trhree advantages in the

13

following woxrds: 'In view of the fazct thzt under containerization
the shipper stows nis own peckesges he can ncw determine in advance
the exact physicszl environment of his shirment during the voyare...
it is no longer necessary in the containeriz=tion era for =2 careful
shipper to try and enticipzte bty means of eil=borate and costly
packaging all the possible vicissitudes to wrich a carrier may
subject his packages ... under cont=inerizetion and mechenization
the shipner knows and controls the phrsicel stresses and risks to

which his goods may be subjected. Consequently he may use

packaging materials of the nrecise tyne anc sirength commensurate

&Cmm

15. 'The Law of Shivping Contsiners'(1974), 5 J.Ii.L. V507,512-3.
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with the known stresses involved rather than unknown misfortunes.'

But progress is rarely achieved without cost, =nd if
containerisation has yet failed to produce the spectacular results
in demage-prevention expected of it, this is perhaps because too
much has been said about the potential geins, too little about the
cost.

Simon's description, ac the three-tiered formula of optimisation
mentioned before it, is certainly more elegent, =nd generally more
valid, than meny accounts which strive to vpromote the concept of
container transport on the basis of the totally misleading image of

the container as a 'strong, safe, secure unit'.14

The present
description makes it quite clear thet it is fhe system of
containerisation, not the walls of the container, which may bring
about a reduction in the totzl amount of loss and damage. But
though 1t points out the correct direction to optimisation, this
description still fails to stress either the dangers lying on the
viay to achieving thet gozl, or the substantial re-allocation of
duties and responsibilities between users and suppliers of transport
wnich becomes necessery if the svstem 1s to achieve full success
within the overall-efficiency Tormula. Let us explzin.

1.4.1. Predictability and Safety l.esrsins

Better predictebility of the hazards of transit eliminetes the
need for over-protection. cut the other side of the same token is
that 1ittle room is allowed for rmistekes; &and mistakes in container-
transport are usually more costly tnan in conventional trensport.

15

The 'functional econonicg test', which gradually is faining

14. F¥.''iller, 'Containerisation: A Dynamic l'ethod for Tconomic
Growth eand Development' p.4, 1st. Internationel Conference on
Containerisation, Geneve, Uct.1967.

15. Hoyal “vpewriter Co. v. i .V.Kulmerland, 48% F.2d.645,648 (2nd
Circ.19(3%) % see pp. \S5-b , 237-%, (e
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momentum s a court-made criterion for the nroblem of containers and

16

the 'packege or unit limitetion!', has been instrumental in

demonstrating the fact that containerisation has given many shippers

the opportunity to econcmize in vacking materizls end methods. In

The Brooklyn ‘Liaru,17 18 in the Havre

20

in Tufty v. Canadian Pecific,

Tribunel of Commerce of 19'10.73.13 and in ‘“he Kulmerland itself,

there were clear indicstions that the goods would heve been packed
better, had they not been chirned in containers.

Indeed, even loosely packed goods stand = very good chence of
arriving at their destination in 2 perfect condition if stowed
before shipment inside a perfectly-maintained contziner by experts
whose knowledge extends to all rodes of transport used along the
route, if the contesiner is heuled to the sezport by a vehicle
equionped with special conteiner corner-locks, if handled in the
rort by container-cranes and other zadequate equipment, if vpronerly
stowed zboard a container-ship, and if the same standerds are
mainteined in the operctions csrried out in reverse order at the end
of the journey. Une flew in the pettern, however, énd the ceargo
would be ruined. The unusueally vulnerzble packeges would not be

21

2ble to prevent it. A hole in the roof of the conteainer, bottles

16. See €Ghapter i, sec.2,infra

17. Insurence Co. of lorts Ltrerica V. S.8.8rooklyn l'aru,| 1875
2 Lloyd.' S Rep 0512, L1(j'(L] :ﬁx.l'-.C'2443 (S.D.F.Y.1974) ,‘Sq_z “-?—1,.\\{'(“-.

18. TLufty v. Canadizsn Pacific ﬁy.Co.,[H97%]F.C.1115,1159\Can.Fed.
C-t .TI’ .DiV.1973) ;See h.?.\,'wJ‘(o,.

190 26 DQI\ZQFOBO4‘0
20. Suprayn.\s.

ra. Holes in the container's
vorth of water dsrmage.

21. Lufty v. Canadian tacific, su
roof there resulted in 310,38

D
o)
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- - 3 . o . 22 [ _t‘ f the
of corrosive chemicels brezking inside 1t, e distortion o

container's doors,23 sorme metal items breeking loose inside <he

K] - - . 25
container during the ses voyage,24 and extensive dameooc will ~ncue.

N

In short, zn ideal conteiner operation is bound %o nrocuce

’

ideal results, despite significant economies in packing,Zb but even
a slightly less-then-idezl one may well result in disester, the
probability of occcurrence and regnitude of wnich are higher then

in conventional transport.27

1.4.2. T™he Art of 'Stuffing' Contsiners

It ensues from the vrevicus peregraph thet, if pre-~determin=tion

of the environment is the condition for optimisation of cergo

protection, then it must be performed perfectly.

nl’
22. ihe Brooklyn laru,¥Ysupra. Tre chemicals there contemincted the
rest or thne conte“us of the contalner to such a degree that the
whole contesiner lozd wsas rejected by tre consignee.

23. fTribunael of Commerce of iiavre,9.5. 75,2% D.I1.F.497. 4 cont
wnose doors did noi close bermetlcQWWV ~llowed water to p
and severely demage the contents.

24, through Trensit Club, a brochure publisrzed by Through Trensit
marine utusl Ascurarco Association (2ermuda) Ltd.,{Iondon 1976),
gives an account of 46 containers belnd lost overboard as =
result of tin ingots brez¥ing loose in one contsiner.

25 . ee J.Agnew & J.Huntley Contziner Stowage, a1 Freeticsl Anrroesch
(Dover, 1972).,127.

26. Tor some well balenced =zccounts of the relations beiiieen the
contziner and peckering methcds a2nd meteriasls see ¢v.3.Certer
and I.J.Steele ‘receging eana uonualzers', the Internstionsal
Conteiner Syrpcsium, London, 1468, sponsored by the Tordon
Chamber of Ccrrerce rrc others, p.57: _ < .ven Leevy 'Torrzsing
vis-a-vis Conteinere and Unit Lozds', [1367]4.7.1.567, onc
J.S5.Carter 'Conteciner Facliing', Conteinerisstion deta ook, 1969
(Klngston uvon Theres, 1969),49. sut Cf. J.R.Joods who snedk

solely in terms of 'elimin:stion of the
his 'The Container Revolution'(1972),6 ¢
661, 664 ,

&

i1s2
J

ort pecking cost! in
f Jorld “rcde Lew,

IL')
L

27. For zn excellent zccount of the overevionsl risks connected with
containerisztion see the revort on Conteinerisstion =ra l.=rine
Insurence prepered oy the idvenced Stuir Group !0.196 of the
Insurence Incstitute of London (Bennicter's =~bove quoted article
is a summery of this report). See also 'Use of Cnntﬂlners,
11ab111uv of Cerriers znd the effect or . Carro Insurrnce' b o

eine . :

Hine Undervris °fs  Sortrinerisstion Deta Book, 106V. 69,71
Carter, op.cit. L9'50: 'Legal end Rerulztory ispects of the
Cont~iner xevolutiion'(1969),57 Georgetown 1I.J. 533,546,
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Fre-shipment operations zre still a constant source of small
but fatel errors in Container-transport,ZS and it is not illogical
to expect thet this will become a permanent feature of the system.
But a realisstion of the magnitude of the task of preparing a
container for shipment will help to reduce the acuteness of the
problem.

The container is not merely a box. It is a compartment which
in rapid succession performs the functions of trailer, railway wegon,
ship's hold and warehouse, =nd the art of stowing goods in it must
include not only the vest know-how required for the fulfilment of
each of these functions separately, but also the 2bility to prepare
the goods and the conteiner for 211 these functions together, and in
advance.

the description of conteinerisation as aiming 'to turn a
labour-intensive industry into & cepital-intensive one'29 is
generally correct. But the fierce fight put uv by dockers around

30

the world zgeinst the new system is not wholly about Joss of jobs.

A great part of 1t is only about what was called by Schmeltzer and

31

Peavy . 'dislocatvion of lezbour'. Tne need for skilled labour for

seaworthy stowage has not disappeared; a large nart of it has only

moved inland together with the ship's hold, viz., the con’cai.‘ne_‘t‘.g2

28. Report on Conteinerisation by the Contzinerisation Study Group
of the hational Joint Council of liateriesl Hendling, 2Znd.ed.
(London,1967), p.52; C.¥W.Wood, 'Damage in International
Container Shipments' The International Contesiner Symposium,
London, 1968, sponsored by the London Chamber of Commerce and
others, p.763; C.F.McDowell, 'Changing Underwriting Problems'
Container News, Jan.1975,28.,

25. bB.S.Wheble, 'Containerisation and Its Impsct on Banking’
J.of Inst.of Bankers, Feb.70,17,18.

50. See D.F.Wilson, Dockers (1972),137 et seq.; E.Schmeltzer and

R.A.Peavy, 'Prospects and Problems of the Container Revolution
( 1970) " J oIﬂoL %203 ) 235-8 °

31, Ibid. 235, 4Cewm.

32. See, e.g.‘A.A.Evans,a?echnical and Social Changes in the Vorld's:
Ports, (Geneva,1969), 1.1.0. Studies ang Reports, n.S.no0.74,
p-37; F.Suykens and H.Coppieters 'The ijew Cargo Handling
Techniques and the Seaports',\196§]E.T.L.596,651.
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sath writes: 'Conteiners must be stowed cerefully and
scientifically, otherwise the shivper will lose the opportunity of
insuring arrival of goods factory fresh. This opportunity nhas
never previously existed and it should not be Wﬂsted'.BB

In order to comply with this advice chippers will have to h=ave
at their disposal a2 most formidable combinestion of resources, skill
and know-how in the field of csrgo protection, ready in the ri:ht
time and the right place to perform flawless 'stuffing'

1.4.5. '"The Shipper's Role

Iio exact data exists as to the percentage of contriners

2754

tstuffed' by carriers. out of the 35 decisions involving

container-trensport (or similer unitisation systems) reported in
Engiend, U.S.A. Canade and France give a clesr indication ahout the
identity of the perty who performed the 'stufling'. In 211 27

35

ceses the 'stuffing' wes performed by the shinper. ln one crse”

~—

(

M

the carrier's agent shared a pert of the task, in another case”

the conteiner was opened for tz2llying by the cerrier's

revresentatives, and in three cases)7 the cerrier's driver wes

present at the 'stulifing' operation; in the other 22 cases the
carrier had nothing to do either ~ctively or vassively with the

<

contents of the conteainer. #ut these figures cennot be teken to

32%3. nreth, op.cit.155. and see a similar wearning in "homeas's
Stowage, 6th ed.(Glasgow,1v+68), by Capt.0.0.Thomas, 76-7, =nd
in J.&.Bannister 'Conteinerisation and lzrine Insurance'(1974),
5 J.1:.L.46%,476,

34, 1t did not seer »nractical to specify here by name end reference
the whole 1list of cases. These appesr frequently through the
whole thesis end it seemed nrefersble to refer only to the
exceptional cases mentioned in the following notes.

35. dorfelk Terminal v. U.S.Lines,215,Va.80,205 S.E.2d.400 (1974),
see pp- 333- 5, infra.

36. Court of Cassation, 12.710.64, 17 D.L.7.18.

37. Inter—Americen Foods v. Coordinated Caribbean Transvort Inc.,
315 F.Supp.1534(S.D.Fa.1970); Leather's Best v. ss lormeclinx
313 F.Supp.1373(E.D.N.Y.1970), =ff'd 451 F.2d 800(2nd Clr 1971)

Cameco v. American Legion, supra Ny, >
° ) )"{'m
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reflect reality. “he model is statistically insignificant, and
personal observation, incomplete as it is, indicates a much larser
percentage of containers 'stuffed' in depots controlled by or
affiliated to, a carrier.

whatever the exact figures, however, tkhe fact remains that the
true advantage of containerisation over conventional transport, as
far as efficiency of cargo protection is ccrcerned, can only be
acnieved when containers are 'stuffed' by tre shipper. The
argument of the present chapter is thet this entails a re-allocction
of duties and responsibilities which affects most of the significant
aspects of legal relations between carriers =znd shippers.

The task of protecting the goods in trs»sit wss always shared
between carrier and shipver. he exact border-line between the
shipper's and the carrier's share of the taskz differed from one case

to the otherr58 and wes always a nopular subect of litigation, but
to draw a rough line it could be szid thet tZe shipper was ecupected
to contribute the first leyer of protective r~atter, the layer which
was iﬁ direct contact with the goods, wheress the carrier was
expected to do the rest of the protection, tze part which was
directly connectes with the converance used. This distribution of
duties suited the knowledge and exvertise wrhich each party normally
possessed. Shiprers are generally more accuzinted with the special
+29

characteristics of the goods and the package wnhich suits them bes

D

whereas carriers heve professionel Yknowledge of the qualities of the

vessel or vehicle used, and the best wey of stowing the goods in

it.40

38. As an example of the subtleness and vos
division, see Court of Cassstion, 8.6.71, J.C.P.1971.2.16899,
where the border line between shiprers' =nd carriers!' duty wes
constituted by the moment the goods were loaded on the vehicle
by the shipper according to the carrier's instructions, the
stowage being the cerrier's duty.

[ 2

39, See, e.g., Lorthwestern liarble znd Tile Co. v. Williams, 128
inn 514,151 1.7.419(1915).

40. See, e.g., Seuerbier, op.cit.105,

sible varieties of this
;




Every traditional mode of zoods transvort was made of two main
parts - the traction unit end the storage corvartment, and cerriers
were put in charge of botn.  Conteinerisztion hes given the carrier
the opportunity to detach the storage comparirent and lay it at the
shipper's door, inviting the shipper to tszke full charge of that
compartment, and in effect stow the vessel's hold, the reilway wagon
and the lorry's trailer. rernzps for the first time since merchents
ceased to trevel with their goods as a habit, cerriers are again
given the opportunity to confine themselves to carriage. ¥ven if
shippers do not travel with the conteiners they 'stuff', the interior
of the containers remains an exclusive cargo-owner's territory for
the duration of the journey, with 211 the ensuing legal consequences
in the relations bvetween the cergo-owners and the carriers.

o theoretical example could demonstrzste this point better then

the case of Guadano v. nermburg Cnicego Iine C—.m.b.h..41 There the

shipprer packed two containe;s with antioues znd articles of furriture!
for a trens-Atlznitic Jjourney. The goods arrived in a damaged
condition, and the Cesrnadlan court inevitably ruled in favour of the
carrier-defendant on the ground that the pac ing wzss inadequate and
that there was no negligence in stowing the containers where they
were designed to‘be stowed, nemely on deck. the implicationsbf one
passage in this decision go so deeply into tze roots of the shipper-
carrier division of duties =nd responsibilities in connection with
containerised goods that it csznmot but be cuoted in full:

'W7hile the defendents mew that the conteiners enclosed fragile

goods they hed no obligation to exemine the packing to ensure

that it was properly done, even if ther nhysicelly were able

to do so, end in my opinion were entitled to expect that the

1. Ea73:]F.c.726 (Cen.Fed.Ct.or.Div.1973) .
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shipper would ensure that valuable, fragile goods would be
packed to withstend the rigours of north Atlentic trevel

regardless of where the conteiners were stowed.'42

rnere existed in this case a combination of circumstences very
unfavourable to the goods. secause of their ovm fragile neiure,
the relatively hazardous route znéd the ship being ecuipned vwith
container Ifittings only on deck, consideresble skill and insenuity
would clearly have been needed if an environment which would resist

a2

the stresses, cushion the shocks and offset 211 other risis were <o
have been creasted. If in such circumstances the task of protection
and the ensuing responsibility is so emphatically asnd completely left
to the shipper, this means thet, recelling an earlier observation
about the stenderds of 'cdequate wnacking', 'good stowvage' etc., being
b ] - ~ <y i R . ~ qh.
set by a belance of each party'c expectations from the other,

shippers are entitled to exvect very 1lititle from carriers beyond

J

al

the mere physical strength of trhe containers themselves (=1d even

thet only when the contvainers are supnpnlied by the cerrier). Unce

deck carriecge of conteiners is universelly recognised as standesrd
b o ooy . N

'good stowage', shivners who 'stuff' containers ere virtually left

with the whole of the bhucsiness of protecting the cargo during

transit. They mey, of course, make as many economies in peckasing

ta

f—e

¥

the goods and in stowing them in co: ners 2s they wish, ond, 2

. . 42c
seaid earller,'1

sucr: economies would be wise and Jjustifiable in meny
cases, but the greater the economies, the greater the risis, ~nd
shippers would heve only themselves to blame 1f they miscelculated.

1.5. “the 'Tew Order' - its Imvact on Csse Law

The new balzonce in the 2llocation of risks in container-
transport has left, until the time of writing, a remarkobly smell

impact on case-law in terms of number of reported cases.

42. 1bid.736.
470 . See pp. 13-20, supro..

426, S chwpter I, infra.
aac. At p.25,%upla.
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lack of decisions on the subject in England should not

B

he

surprising, as parties to conteiner operations here seem to have

ceveloped a

almost all container problems

considers

America into the perirheral vroblem of whether a conteain

., ud
'package or unit', one

effort to have been channelled into

liability for damage.

such problems has been

containerisation.
Theoretically, it

shift in allocation of

vention of the courts,

the tremendous legalistic zeal =nd effors

spirit of co-operstion and restraint which has Fent

away from the courts. But when one
poured in

er 1s =
could have expected et least sornie of that
the more immnortent problcms of
And yet not one decision®? dealing with

reported there in almost twenty vears of
J «

is not impossible that the revolutionary

risk hes meterizlized without the inter-

~

and thet cleims involviang feulty 'stuiling'

on the part of the shinper are successfully curbed in t

preliminary stages.

1t is also genernlly true thet meny significant revolutions in
legal concepts heve been acnleved by an exemple set by one clery
decision by an authoritative court, and if Guadano v. haniurg

o — . 4 . . . \

Chicago JJJ.ne‘4 hes no doubt left a2 strong impression in the

Canadian system, the French Court of Ccssation has delivered no less

o s - s 6 45

firm a message in its decision of 4.6.71.

There, e manufacturer undertook to deliver indusiriel varhing
machines to a2 buyer. traditionally he would heve confined rimseif
to meking a contractuel errangement with cdequate carriers or =&
42d ke Chaptr @ sec. 2.1, infro. .

4%. uynited Furvevors v. fhe ilew Yorker, 250 F.Supp.102(5.D0.7%.1965),
touches on the fringes of one aspect of substanulve erhllity,
but the decision is so short and zmbiguous that it could he
practicelly ignored.

AL, SUDPTa,NH)

45 . L1JLJ Z.7.L.448. Yor the lower court's decision see 24 D.1L T,

532



forwarding agent. In the event, the seller rzimself performed =2
decisive part of the transport operztion, ne~ely stowing the machines
inside ocean containers. the system of securing the machines vas
not adequete to withstznd the ricours of the Torth Atlentic in
January, and the seller-srhipper ended up peving the cerrier for
demage to the latter's conteiner, the buyer for the damage to the
mechines, and, needless to sev, losing his ection against the
carrier for the damage to the machines. 122 latter action was
governed by the Hague Rules and the Court, once it found that the
damage was causally related to a fault in lzzhing the machines to

the container's walls, saw no difficulty in tringing into operation

o’

elther art.4(2)(i) or 4(2)(n) of the Rules.

L) r- s = - : 6
Ifnree yeers later, the Tribunal of Co~—erce of Parls4 wes

able to stste:

~

"11 est de jurisprudence confirmee que e transporteur est
’ / - e . / .
exonere de toute responthilité lorsque les avaries sont dues
< L i - - ~ L] , A -.
a l'insuffisance du czllzge de la marcrendise 3 1'intéreur du

conteneur.

1.0, the re—-allocation of Duties and tre
Sasis of Cerriers' Lisbility

The emphasis put in the previous sections on the decline in the
carrier's share of the ris.: in shipper-'stuffed' containers does not
entall an zdverse opinion 2bout the Justifiezility of the new
balence. From the financizl noint of view, =z new equilibrium ray

be arrived at in the still reletively competitive container-transport

-2

market, in which reductions in freight retes in consideration for
the shippers' pains in packing the conteainers would offset the

. . . : . 4 "
ensulng increases 1n cargo insurance premiurs. [ As to broeader

A6. Decision of 13.2.74, 27 JeicF.90,97,

47. See Conteinerisation: The Key to low coss transport, en
economic¢ research prepared by i.ckinsey and Co. for the British
Trensport Docks Board in 1467.
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principles of justice, the shift in responsicility is based on a

very sound principle, namel ity for an operation
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should fall on the o=rty who perforrs it.~

Y

The subject of the present analysis shculd not be theoretically

confused with enother vroblem which hes recelved wide attention

4y

recently, nznely the basis of carriers' 1isbility in generel.

mven where the idees of exemriing cerriers

3

—1

rcm o 2ll liability,
- s . . 0 .
regardless of feult, has been dismissed witrcul dlscuss10n:5 it wes

not suggested that carriers should te made responsible for shiprers'

~ 1 - - -~ - - » >
zaults.S /hat could be said, however, is that in cases of shipner-

o

'stuffing' containerisation mey ceusze =2 c»ift in the construction

built upon the existing besis of responsitility without any change

in the basis itself. tThe principle of liexility for fault is the
main basis of cerriers' 1lisznility in internz=Zion=zl transvort today,
and so it will renein for the foreseesble fuTure, but with a mejior

part of the task of cargo protection itrensi=srred to the shipver,
cezrriers would be left{ with much srzaller ozzzsriunities to commit
faults. rnis has been dermonstirated in en =sxcellent wey in

Guadano v. Hemburg Chicszgo Line.92

Caerriaege vy rail haes been onerated in zZritain since 1854 on the

13 =1

besis of Two =zlternative schemes of iiegbility without any apparent

53

sicns of proolem. dhen wasons erc stowed =nd prepared for shipment

t
by the sender they ere usually consigned 'eaz rEarg&Wowner's risk!

48. See P.lanca, 'i Legel Cutline of Czrriz-e by Containers', [H96§]
B.T.L.491,517.

49, See UINCITRAL's renort on Responcsinility of Oceen Cerriers for
Cergos: Bills of Leding(1972), U.i.Doc.2/CH.9/65/Add.1,peras.
79-90, pPp.178-2143 ULCT:D's revort on Zills of Lading(1970),

Ul Doc., ™/=/C. 4/ISL/6 passim; ¢ .Rrrterz, 'The Lew of Carriece
of Goods, Attempts at narwonluculon“ cT4) 2.7 L.2.

50. UiCITRAL's report, ibid., para.l84, p.&C,n.164.

51. Ibid., pare.189,p.t2.
52, Suprao,n.ilpae
53. 0.Kahn-Freund, The Iav of Cerriage by Inand Transnort,4th ed.

(London,1965) 25Y% et seaq.
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(i.e. the cerrier being lisble only for wilful misconduct end for
non-delivery), in exchange for a lower freight rate. Here =tne
difference in the basis of 1lisbility has been given full recosnition,
thus preventing ambiguity and uncertainty.  dJithout legislation no
similar arrengement cen be asdopted for container-iransport. Lt
remains for us, therefore, to make the effect of the exact ~llocation
of duties between the parties on their responsibilities under the
existing besis of 1liability as clear as possible.

As will become evident when more aspects of container-trensnortd
law are discussed in the course of the present work, the responsibil-
ity of the container operator wno receives a 'stuffed' znd secled
container from the shipper is practically no broader then fo deliver
the container to its destination in the same externsl condition es
on receipt. But the relative vositions of the parties chanse in

direct relation to the carrier's involvement in the pre-shiuvmont

steges. Supplying the container itself involves the carrier with
regponsibility for its cargoworthiness?L~ tresence of the cerrier's

agents or emplorees in the 'stuffing' operstion, =nd subsecuent

knowledge of the quantity &end order of the contents, has fer-

) . Ss b .
reaeching effects both on the content and status of the b»ill of

. . §7 .
lading, on the 'packege or unit' problem, =nd on asmects of 1i=Dbility

S3
for the condition of the cargo connected to its externs’ rrmesrsnce,

Actual involvenent in the 'stuffing' involves, of coursc, direct

N

responsibility for faulis cormitted in the process, the extrat o
which depending on wnether or not the carrier assumed conresnd ovcer
o . 5a

the operation.

"he degree of involvement of the cerrier in nre-shirment
onerations is the key to most espects of the special 1=w of
contziner—-transvort, because 1t is meinly the l:cck of divect contacy
with the goods which makes container-trznsvort legally different

from conventional trensport.

Rotes S4~59 on net poge
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pefore the epplication of this hypothesis to the legal =cnects
0T cargo-protection cen be demonstrsted in greater detoili, Tvo
rietters must be dealt with, namely the guestion of the apnliceble

lzw and the problem of terminology.

(-

Q4. See PP-71-13,75-6,8%-9 "m(-(‘o. .
' 95. 5 pp- 55-6,1nf(a.

6. For Ya conneckion betueen b ckdne and covkek of bills of ladiwy see pp. 313-4,vfra.
7. See p. ' inkcaL.

S8. See p. 231 wra.
T . See o.\\o, (o,
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2. 4HR LA AFFLIC.ELE Y0 CONSEQUEINCES
OF FAULTY 'STUFFIIG!

in 0ld chein is used for securing a machine to an ocezn
container. 1ne chain greduzlly weskens under the stresces o
ordinary successive road, reil and sez carriage operations, and
finally bresks under no unusual circumstances, during road-carringe
in the country of destination. "he fect that the brezzzge occurred
during road-transport was purely accidental. Lt cccurred heceuse
of the passage of time and the accumulation of stresses: it would
have occurred in eny other means of transport, and had nothing
whatsoever to do with the cheareacteristics of road-transport, its
economic realities or its peculier hazards. And vet, the legel
proceedings very probably will be governed by a set of legal rules
whnich were specially designed to suit these very charecteristics,
economic realities end peculiar hazards.

this is so beczsuse of one of the major, but lergely neglected,
characteristics of the existing fragmented sets of trensvort lew
rules, namely that each setv zpnlies to a specific set of facts
according to the place in which the damage occurred, not according
to the place where it originated. Whatever the minute variations
anmong different views, the Hague Rules appnly to loss or derage which
occurred betiween some point in the port of origin end some noint in
the port of arrivel. the CilR anplies wnhere damage occurred tetween
the time the cerrier takes possession of the goods =nd the time of

delivery,1 and the same is true for the CII\i,2

and the IFrench local
Statute on carriage of goods by sea of ‘18.6.1966.3 In the words of

J .rtamberg in his excellent comparative study of the various resimes

1 Art.17(1)
2. Art.21(1)
3., Arts.27,29.



of transport lav-/':4

'In order not to extend the vnerticular regimes cof meritime ~nd

alr law, the period of liability has been more or less fixed %0

the vehicle of transportation itself.’
tiistorically, the reasons why this was so are only toco obvious. The
trensport lew treaties were initisted and vprenared by specialized
organisations for the needs and interests which arose in their own
specific regimes. vhe CIl:,, for instance, was conceived, dra2fted
and has been menaged to this day, by an orgecnisation of Furovean
railways for the harmonization of general principles of carriase by
rail. It wes only natural that the drafters of thet convention
confined themselves to damage to goods occurring while in the
custody of a railway. wven if they had any interest in other modes
of transvort it is unlikely trney had snv desire to infrince on thre
regime of any other specialized organisation?

Anc yet, the problem is there. It would seem very strenge to
an outsider that the very sare fault, the seme negligent bhehesviour,
ey well be treated differently if the ensuing dermage happened to
occur in one place or znother, there bteing no causal connection
between the fault and the tire or place of the accident.

Admittedly this position is not entirely new. It evisted
previnusly without arousing zny sreciel sttention in reletion to
faults in the treditional reclizging of goods. But peckesing

proper used to be only = smell pert of the wihole task of nreotecting

the goods in trensit. ™Me rest of thet ftask wes performed

4. +*The Law of Carriege of toods, etc.', [la4]lE.T.L.2,18.

5« 1n the CI.. there are some provisions on combined reil-ser
transport, but they are limited in scope =nd strive to mrke the
legal reletions prevelent during the ses-legs similer to those
prescribed by the riague kules: see CII arts.2 and 64,



separately for each of the means of trensport used during trensit,
and it wes only right thet the stowege of goods in a railwvsr waron
would be dealt witn under tne domein of railway legel rules if this
varticular stowage resulted in dsrssge during the railwer trensnort.
Similarly, if the goods were transierred from the train to =2 ship,
stowed there by stevedores snd damsred at sea because of a Tault in
that stowage, it was only rignt thet the eopplicable law would be
that develovped by maritime lawyers for the needs and reralities of
maritime transport.

where containerisation is involved, however, almost the whole
of the tasgk of making the goods safe for {trensport, wnether by reil,
road or by sea, is performed in one continuous process, in meny
cases compleved for better or for worse, before the doors oI the
container are sealed, As seid eerlier, a large part of the f=te
of the trancport operation is determined before it hes even htegfun,
by the gquality of the precautionary preliminery opereationes; and vet
these operations hgve no legeal incdependent status at 211, Legeally
they ermerge as part of the trensnort overetion only through tre
legel regime wnich applies when the ensuing damage hsrmens To occur.

“his is not to say that there =2re drastic differences of
principle bpetween the different legal regimes with regerd to the

task of protecting the goods. 1t can quite safely bhe stated tnet,

24

3
>

whatever the legel regime, the fundemental princinle rermrins thet

a man is reswvonsible for his cvwn ects and omissions.

<

'"That the bailee was not liable if it was through the action

of the bailor that the goods were damaged or could not be returrned!

was already Jjudicially recognized in England in 1410.6

The extent of this rule's influence on common carriers!
fiability os haifees was qreatly obscured oy earlier taskuchirs' feluckance ty clbawmdon tha appaciamily

stmpla,  forwuls of Bha Common Cocrinfs’ absomty

6. (1410)Y.b. 11 ny.ihiich. pl.46.p.24, cited from Z.G.l .¥letcher,
The Cerrier's Lisbility (London,19%2),221.
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llablllty,quallfled only by Acts of God and the Xing's eneriies,

2

. . . 1, 2 3 E)
But during the nineteenth century the shipper's fault rreduelly
assumed its present role as a well-established mejor erception to
the carrier's liebility.J

Once firmly estrblished, this exception wasz not confined to =ny

i . 1 1 T - :
one mode of trensport. ﬂoaa,1o sea, ! reail, ¢ end later -ir

15

tremsport law '~ recognized it, end embodied it in the respective

international conventions.14

f. See, €.8., G.F.Jones on Cormon Carriers(london,1827),9, =nd
first edition of Story's Law of Bailments,(London,1839)p.318
Cf. Stuart v. Crawley(181c), 2 Stark.%23,324; William v. Gre
1 Conn.ds7,491(1876) .

8. See J.k.ingell, rhe Law of Cerriers(: oston 184J/,19r:9 212-%,
Pp.216-83 Liegara v. Cordes, 21 liow.T( 1858

of 1508 excented "force rejeur’ and 'ivice pr opwe de 1~ clhose',

As fTar back as tizls could be traced, the latter excentior ‘i-g
eglweys been deered to include scre klnd of shinvner's feuli. Sce
J.l".Fardessus, Cours du Droit Comrmierci=l, 5th ed.(trric,1841),
para.542,vol.2,p.449-50; 2elloz's REpertcire de regislcture,etc.
reris,1848), 'Conrlsq1ontlre' nara2.541,p.97: Court of
Cessation,10.6.10 S.1295.1. bO 1001 ére GPW.“rL;u.hPr”.QO”
V0l .2.D.456¢ C.Cheiban, Clauses 1.€rales d‘? onér tion du
Prensporteur i.aritime, etc.(raris,i968),vnoracs.740-2,00.207-8.

Y. Unis principle preveils a2lso in French 1l=2w. The Comrercisl Code

b

10. rahn-Freund, op.cit. at 19y
11. Carver, pera.l17,pp.15-16.

12. a.Leslie, whe Tew of Trensport by neiiway, 2nd ed.(London,1928),
57-41.

1% . shawecross « Besuriont on Air 1

1&
C.i .Shawecross, K.li.Beaumont,

14. The Hegue Rules, art.4(2),pasrzs.(i),(n),snd (o); R,er
parau.ké)(b)(c)aﬂd (e); CIi, 8Tu.2((2)ﬂ“”?$ (3)(b ).(c)
\f); The Versaw Convention llablllty system does not r
specific exceptions.
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vhus, confining our scope of interest to the consequerces of
faults in the preparation of the container and the goonds for shi-rent,
demege occurred in, and whatever the clessification of the faulty
operation, the genersl vprincinle should be the same, namely thet the
loss should fall on the party which csrried out the feulty oner~tion.

But legal controversies are rarely settled on broad principles
only . liore often than not it is the minute detail, the subtle
distinction, the rule of vrocedure or of burden of proof which
determines the case; and these vary considerzbly from one legeal
regime to the other and from one class of rules to the other.

Let us tske the example of the onus of proving the cause of the
damage. 10t only does it often entail acute techrological problems,
but, as is often the case with cuestions of cause and effect, whet
seems to be a question of fzect turns into 2 controversy over norne ,
and e favourable provision abhout the onus of proving the couce of
damage 1s 1in meny cases 2ll 2 p=2riv may need to win the cree.

Having this in mind, one should consider CIL.R =rt.18(2), cuoted in
the next paragraph, an exemple of & very powerful weasnon indeed in
the hends of carriers, compared with their position under the
Hegue kules.

“hus, when a conteiner is opened =fter combined sea and road
trensport, revealing some.dcmare by breakage to the contents, the
basic principle should be the same whether the nlace of cccurrence
of the damage cculd be traced to the train or seas leg of the jicurney,

cmely that if the shipper delivered to the operstor an already
'stuffed' contciner, and if the damage occurred es ~ result ol a
fault in the ‘'stuffing', the operator should be exonerated. sut
proving this causal connection mey be difficult, end whereas undcr

the CI'R it is sufficient for the carrier to prove thet 'in the

circumstences of the case, the loss or dsmage could be ~ttributcd’
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AV
w

o the 'stuffing' operastion, uncder the izsue Rules trhe cerrier he
to assume the full burden of nroving thet point. Leedlcsc to sfy,

o q

even a combined trensport orerztor (i.e. =z perty which ascures

R\

liebility for both legs of ithe tremsvort operstion) would h-vce
very strong interest indeed in ctringing the case under the domrsin
of the CLR.

A cerrier mey neve the opposite inclinstion in e cace involving
damage caused by a feoulty conteiner. LT the conteiner is treated =5
part of the vessel when cerrisd by sea, and as rart of the vericle
when carried by roed, then the carrier would surely prefer the
Hégue tmules forrula, which czlls oniy for due diligence where
sezworthiness is concerned, 1o the CLR syster which mekes the
czrrier cbsolutely lizble for the 'defective condition of the
vehicle used L =in ...’y" .‘7(3{]. At least when it is tue
snipper wao rfurnisnes trhe contveiner 2nd 'stuifs' it without sy
intervention by the cerrier, ore should think that by =ny criterie
of due diligence =ccording to tiie Hague Rules, the cerrier cr-rnot be

4 e ~
7 rel'e’j.

O

expecied v eny obut Tre strikinsly otvious defects, wieress
the Ci.R's stsolute licbility would make tne carrier responsivle
regerdless of eany considerciions.

I.ore exormvles will ererze in the course of leater discucsions

but it is howned trat the noint tas been cle=rly nmede it the fate

of en ection for deraces rzr ortven be determined by = vecuiirrity in
the set of rules wiich =zre ~zde appliceble only by the f=et th=t the

actual damage havpened o occur in one stzge of a multi-mods1l "Journey
rather than the other, a fzct vwiich is often more than usually
accidenta2l in container-trensport.
In this respect, tnerefore, znd perstoxical as thils n=y seer,
justice in its broazder serse mzy be better served when, in
q tr

connection with ~ combined trensport operation coverned by. e.r ., 2

a document incorvorating the riocdel i1CC Uniform XKules for = Cormbined
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-
transport Docuvent,1) tne stazre of trensport in which the damege

occurred cannot be establishe end = dispute =zs to dareres sllegedly
resulting from the preliminery steres of the conteiner trrnsport is

resolved according to the uniforr set of rules (such zg in ICC kules

16

11 and 12), being effective for tne vhole of tie journey.,

The 'network system', suci 25 the one preveiling in the 1CC

17

Hules domin=tes at present tihie comhined trensport liebility scene

end, unless a mejor revolution in internationsl trensnort lew,
backed by the greester najority of the internetional comrunity is
s v s s C e 18
achieved, it will, of necessity, continue to do so.
wnether the 'metvork
metter. L7 1% hes any justification =t 211 it is thatv this systen
vermits netters esrising duringe ceorrisge by a2 snecific mode of

transport to be treated wiih lese]l instrurent nodo snecially 1o

4\1

fit the peculizsrities of thz%t rode. “et, vnrtever merits this
argument mey neve, it certeinly cannot stand winere our nresent
nroblem is concerned. '‘me mrotective envirvonment crerted inside

the contveiner is the same ot ses, on reil or on The rosd, nerdly

15. ICC Brechure 298.

16. This excludes, oY course, =11 cases wvhere the sninner contracts
separetely with ezch of Tne onersting cesrriers,. 'nere, an
impossibility of estarlicshins the pleace of occurrence of the
damege mey result in one of Two evils, ner ely, tact o1l czrriers
escepe liasbility, or That Tie lact corrier is arbit trorily mede
prine facie responsible Icr the drmepc,

17. Rules 11-13%.

16, An effective interneationsl settlement of the comvined tresnsvort
liability »nroblem in eny wzy other then within the 'network
systen! frame, would ent=il not only &an agreement on the
content of uniform rulecs foverning the wnole of the Jjourney,
but also a consensus s %0 wavs of limiting the scope of the
existing specielized conveations and local stetutes in such =
way as to avoid cduplicetion where the storse of dirmase can be
proved.
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‘fected by the neculiarities treditionally connected with each mnde
of transport. If one can think of come justification as to why the
task of proving ceusal connection between sihirt-er's bad stovere and
demage during trensit saould be made easier For a rosd cerrier DY
comparison with = cec cecrrier, in = citusiicn where the goods =re
stowed separately in esch rode of trens-ort, one cannot vossibly
think of eny suchn justificetion where both the road znd sez cerrier
receive for cerriage ¢ pre-siowed, clesed and sealed container.

In a2 world where loaded lorries ere carried by hovercraft,
trains by ferries, borses by shivs, vens by zircraft and contriners
by each of these, with ever-srowing stendardization end similerity,
there should develov 2 uniform, universzl! sei of legal rules to
dominate all modes of internzzional trens-ors. 1f, rowever, it is

nzive to nope tha2t thiis could be szerieved in the foreseesble Tuture,

one cannot helwn feclins sorme srisfaction =% the achieverent of

Justifigble uniformity, if noi ihrourh interrmetionsl consensus snd

Caa

common sense, taen &t least itarcugh necessity, i.e. tarough the mere
fect that the frecuently occurring irpossicility of proving the plece
of damege to containerisgd foods bers the use of the freogmented sets

of rules and, where a 'coor-io-door' onerasticn is involver, brings

Ce
zbout the use 0of 2 unifornm Tet. '~

1y. See note 16, sopra.
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3¢ '"DACEING', 'ICADING' OR 'STO /2GE' ((R BCTH?)

_ N . 1
In London =nd rorth Vestera x+.Co. v. lichard Hudson & Sons,

Y

P oven railvey wzoon wes loecded v the consirnor on nic ovm preriges

end wes covered vwith defective schicets which =llowed r-in to penetrate
during transit. es the cervier recronsible for the emsuing d-reace?

Lord Dunedin brou:sht the »nrobvlen dovwrn to the Ffollowing
stetement:
'If the improper sreeting could be represented =s had nacking

then the rzilwey company misnt be excused, but 1 think it is

out of the question to so consider it. 1t is renlly a vart
of the wvehicle not of the {ooﬂs.'z
What wes 'out of the question' to ILord Dunedin, secms to heve been

quite correct, however, to Lori atxkinson's miné and = lerge nart of
the latter's decisionB is exrlicsvle only on %
analogy between the irmnroper sheeting and brd pecking.

1t is not the mere difference of opirion which is vorth roting,

but the fact thzt erch of the rnclle Tords seems to have relied wurely

on intuition in deciding for or 2rz2inst the =nealosy. thelr
decisions, et any rate, do not include eny argumentztion on this
matter. and yet, whether or not the sheeting could be considered

as 'packege' wes the decisive element, certeinly in Lord Dunedin’
decision, and nernans also in t:rose of the otvher Lords.
but ere there eny objective criveria, ~s opposed to subjective

r

intuitions, on the basis of whicn one could clearly clrssify a=ny of

—

Q]A.c.324

|
X

2. 1bid.334.
3, 1bid.33%6 et seq.

novever, the decision

4., After &z rether surprisin ,
crrier, 301ning the view of the

":G
eventually foes ageinst the
me.jority of the Lords.



-l 6
the various processes connected with nrevpsring goods for transport
under 'package', ‘stowege! or 'loading'?

Again, lenguege itself is of little »elv. The borderlines

)

between dictionary definitioans of the threz sSerms are far from

clearly definec. LT corron ussze is airere’ to, 1t is possible to
establish 2 loose line of distinction btesieer the terms. Yiherecs

-

'peck!' and its derivatives relzste vhysice!

~uch more closely to
the goods themselveg, 'stow' znd 'load' »=v< rore to do with
relating the goocs to 2 vlace, a vehicle or = vessel. Symbolicelly,
one would speax more in ferrs of 'putiins tcrether' and 'putting in'
box or recertacle when referring o 'vecxing’, and more in terms

~ 1

of 'placing in' 2 wezrerouse or shin's rold vwren referring to

\Ji

"'stowage' or 'loeding'., =t tnis distinetZon hardly oualifies &as
e clear objective criterion. 1T coes o3 s=ivance us much further
tren Lord Dunecin 2nd Lord Liliincon's intuisive observaitions.

On the fece of it, the clscscification ¢ the different pre-
shipment processes should nct usuell:” nose ¢lxficult nrobvlems in

connection witlr conventionel rodes of irzrxs-crit, because of the
reletively cleer disvinction tetresr tTrhe comveyence and the roods.

Tne smericen 41X, Jor instesnce, intrciuvces a subject entitled

-

HCarrier's Tizcilify rs 2ffected ©y Irmrrerer razcking or Preperation

(2] 6 A - ~ .
of Goods for Sni-menit"  in tnre follovwinzg merrer:

'This ennctztion is corncernes witn czzesz of improper peclking es
distinguished Irerm neg’izeat or fsul= Zoeding; thot is to sny;

the method of placing, ening, 0T CTULSTWise securine £004s

in the vehicle of cerriesze ie of no ccrcern, but only the

5. See, for instence; tie loxg
these terms.

e used iz vhe OED in defining

6. B81iLR,811.



remner of wrapninrs, crating, boxing, cenning, or othervice

pning.'7

-

}-Jt

prepering zoodes For lozdirg end sh

|

The seme tone of confidence in the correct clessification
emanates from the Frencr Court of Cassstion deciesion of 5.6.71.5
“here, the eppliceble teriff rizde it the shirrer's duty to load
('charger') the ~oods cn tne vericle accordinz to the carrier's
instructions, and the czrrier's dutv to stow ('arrimer') the rfcods.
In a very short decision it was stated theat, es the demege resulted
from a fazult in securinz the zoods in the trsiler, end a2s this wes
part of the stowage orerztion, the responsibility was the carrier's.
Rédiére, in a comient on tne decision,9 fully agrees with the
classificetion, cnd even scers to suggest th=t, had the meatter
involved carriese by sez rether than by land, even greater atcuracy

coculd have been =scnhieved ©r relving on the richness of mariners!'

senguage wiich hec censrete terrs for eech of the stzrges of the

1

oneration generally terred 'sioweze'.

Yet, as follows “rom oiner French cases, rentioned v Rndiére
b b o

- : i . . : 11 . s .
nimself in his rzjor tTrestice, even the becic distinction between

'*chargement' and 'errimege' 1is nct =ltogether beyond dispute.

while all agree thet, strictu sensu, 'charcerent' is coxnfine

Z
L

jon

0

noisting the goods onic The vernicle/vessel, zs opposed to =11

7. Similar distincticns are made wren other subjects related <o
scowvage, lozcing, ccecueacy of the vehicle, etc., ere decolt with
in the ALR. See, e.”., 44 :LR 24.993.

e J.Cor.1871.2.70c9:.

9. 1bid.

10. He mentions 'arrir-=ss? in tne narrow sense of arrengin~ the s£oods
in the hold, 'szicssze' (csecurins the rfoods to each other) end
'crlage' (securinc trne ~oodas to the hold).

11. Gén.Trans. paras.632-3,vol.2,pp.254-6.
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subsequent operstions aimed at securing the goods during treusit,12
'prectical needs'19 brought about the ruling that 'chergement!'
includes ovner~tions whnich would have otherwise becn considered &c
'arrimege' and 'beschage’.

Similarly, in =wnslish lawr, it wes decided thet 'tz operestion
of loading involves all that is recuired to nut the cerrso in a

15

<y . o . . . . - ; 16,
condition in wrich it con be carried! includins stowase. ind

vet, the drefters of the lisrue Rules hzd apn=z

f 3
:3
-+
d
N
n
@]
-
}—‘.
<t
-
1—
M

confidence in the exact scope of these terrs that thery found it
necessary to mention in art.3(2) bvoth loadins and stowege, together
with a list of other terms, the exzct meening of which is even less
clear, seemingly hovping that ~-rons these terms, every nossible
operztion connected with the shin would he covereﬂ.17

AS to 'stowage' itsell, i: Jilttiegellebh Helios v. *kmrcn & Co.,

tne term i1s recntionec in its wvery nrriow sense of 'irr:ng[ing}...

“
in a proper ne nqer',1)

20

similsr To the n~rrover scone of 'zsrrimsge!

mentioned eerlier.

12, See & list of decisions to thet effect in I .F.Jurrnad,
'Trenisnorts rar Chemin de Fer; Crligations du v01uur1eur‘(1968),
Juris-clesseur comnmercicl, C.Com.,arts.1C0-2, no.1%9, n.17.

1%, t'iiécescitfs de le pratique', Rodiere, ibid.255, i.e., precumsbly
the need not to snread t:.e¢ various pre-snipment operstions
between the perties.

14. ‘“rus, 'bachaege! (sneeting) was ceoncidered pert of the shinver's
duty to load (! ?arg '), in Court of Cassation, 26.5.72,
Gaz.r2l.19%2.2.368,%069.,

15. C.diilh.Svensconn Jrevariuziitiebolas v. Cliffe Ztecmshi» Co.,
[j93§ 1 :1..85.4y0,495.

16. Scrutton, ert.87, p.166.

17. CIf. UKCIURAL's suggested draft convenvion which relrtes the
cerrier's liebility to = 1egal concept (i.e. the roods being in
the cerrier's charge), not to & list of technicel operations.
Ull.Doc. A/CIT /9/10b Annex, .3, art.5(1).

18. [1697] 2 Q.3.83.

19. 1bid. v2.

20, Lote 10, supra.
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21 22

scrutton voth spealing in one connection of

end Cerver,

'stowing and lashing', seem to have the seme ncrrow interpretation

in mind. sut when I'r. custice Roche referrcd in Cooner Stewart

rngineering Co., v. Cengdien Facific Ry.Co.Z’ to the method of

stowage applied to berrels of scid in = shin's hold, he certainly
referred to the whole task of securipg the terrels in position, not
only to their proner arrangement.

As to the laxity of lenguage in Americen crse-law, a recent
decision of the U.S. Court of 4ppeals for the Fifth Circuit, in the
cece of nat.u.Harrison Oversess Cornorstion v. Americen Tug Titen

.24 : :
etc. 4 1s as good an example =5 2ny. nere 2 barge cepsized

because, inter =2lia, the cergo wns erransed in a way which permitted
voids in the holds, with a2 subsegquent shift of the cargo. This

e

seme particule=r operation o7 srrengrins the csrso in the holds is
referred to differently in =2lrost every otrncr sentence there.
Sometimes 1t is referred to es 'lo~ding cnd stowing'’, sometimes as
'stowing' and sometimes even as 'loading'.

1;0 more examples zre necesscry at this staze. “echnical terms
such as 'loading' and 'stowere' ecre mot confined to rigidly fixed
territories in conventionel lengusge. “ney sometimes exclude ecch

other, sometimes overlap and sometimes they =re synonymous, end it

is illusory to expect =2 diffe

Fﬁ

ont cituetion in the legal rules
which meke use of them.

The problem with contesinersin this connection, however, is much
more acute. It would not hrheve been solved even hed there bheen =

broader consensus ec to the rmerning of tr=ditionsl terms. Let us

21. Art.87, p.166.

22. rera.0623%, 1.5%5.

23. (1933),45 Ll.L. Rep.246,250.
24 . 516 F.2d.59(5th.Circ.1975).
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- ]

assume = universel scceptence of the formule cuggested earlier,
nsmely, that 'peckesge' end 'meckasing! relste rore to the soods
thenselves, to preperinzg them for shinment by binding, wropning or
putting ther in rcceptecles, thirt 'loeding' »nd 'stowsse'! have rore

4

to do with the vessel/venicle, tust 'losding' consists of ho

L .
lalirale] -
ST

[

{2

the zoods onto the =rticle of trrnspnort: end thet 'stowrgel concists

£ 5 » -~ 3 g
of arroncing rnad necuring the

00és in their storsofe cormperiment.
Still, there remains tvo pnossibilities where contriners sre
concerned. PStuffins!' the conteiner mer he considered & 'paclese!
onerstion, 'loacding' weing confined to 1lifting the contriner onto
the vehicle/vessel, a11d 'stocrese' to atteching the contriner to tae
rneens of trrnsmorty oxr it could we ersuved thot 1lifting the conds
into the contriner is 'loedins', rrrencine snd securins them incide
is 'stowege’ rnd '"meckame' is cenfined to nmre-'siuffins' processcs.

. oo Tes ~ -3 < ~ : ~ v AtmA Ay - . a 47 P PR
poth 2liternsiives col De scceorT odeted parfectly in e the =hove-

mentioned forrwulo, the only woo of moiing » lozicrl choice hetuween
thhem bringing us tack full circle To the ~uestion 'wneot is the

conteinery is it ~n erticle of transrwort, or is i+ o recceptacle?!
And one carmnot suggest here an ensver different from thet susrcecsted
eerlier, viz. thet unless one is willing to rely on one's own
subjective inclinationé ond rreferences, there iz no clecr-cut

eanswer to this question &t =11.

Tne ncw editors of Scrutton begin trneir srort occount ~f the

most fer-resching develonment in tn ire industry in the ten

M

3
4]
=
}.J

verrs since tne eerlier editicon, with thnis bold steterent:
.t

Hhe container is ecsenti=zlly no more than e so»nnis

3
forn of package, end it is trhought thet vwhere the rfoods hnve
been stowed in the contziner by the shiprer, the cerrier would
be entitled to rely on 2 defence of 'inherent vice' or

'insufficiency of pecking' if the r00ds were dsmrred hecceuse

of some defect in the conteiner or in the rienner of StOWﬁze”.zs

25. Art.180, p.379.
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‘iz steiement is not wrong; but it is not right either. 1t is

-

based on e purely subjective choice between 2lternetives; ¢

thourh stating preferences is = lezitimate task of = lem:l text boor,

tnis should he confined to ceses vwhere sorme obhjec

ti
t., end where the rezder is allowed some insight into the

eris i
arguments. irue enoush, vhere = virgin field of lew ins explored

for the first time, some sneculations are unsvoidrble, =nd even
desirzble as authoritative suide lines for further discnes=ion.

What is done here, however, is different. Jne prerise upon whiich
the crgument is constructed, nemely that the container is » nrelnge,
is stated as an indisputaeble truth, of which vhst 'is thourht' by
the writers, 1s the only logical inference. Vet this nrerise, &s
wes repeated earlier, is fer from unsihekerhle.

kK .Gronfors, in his introduciory vpasseces o nis ‘Contoiner

Trecnsport end the Eriue Zules & merntions trre varioug consenuences

]

wnich natureclly follow fror one of the generclisations, neoely

thei the conteainer should be considered cn externsl mert ol the
ship's hold. Tet ’E]his concentuel method of solving difTerent
legcl problems is cobviougly owvenr to criticism. One »r~g to nut

questions end Five ensviers in g roxe civersified wisy =nd t:-¥xe into

cf
O
cl
b
O]
}..J
)
ck
<D

account all Tacts relevent roretetion.’

vnat, then, cre the ocuestions and Tects relevsnat to the mrovlen

of zynrlying evisting lezzsl »roviglons 10 The nre-sninnent gteo~es of

26. Comnpere, for instance, the rethod of en=lysis zdontel Ly
¢.H.Treitel in Benicnin's Szle of Goods (London,1974), ~en.ed.
4.G.Guest, pare .1u)i—lw;1, D LUEE-U5T, IEfoR ow7v ig The
reader fairly warned (».v49) In-t the anslvsis is “rmore Hhien
usuelly speculctive’ hecause of leck of ~uthorities, wwt “She
;rlter then proceeds Ttc set uv in detveil the craum-nits for the

bzzic suppositions he mees on the suhiec’.
27« E%ﬂ J.RB.5.298.
28. 1bid.
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conteiner onerctions?
The question which ney contein the xey to our problen iz thet

ol the differences hetween ftne various exieting legs1l rules

mn

dormincting the verious strzes of prepesring rsoods for sofe trrensit.
surely, iT there is no matericl difference neitween 'insuflTicient

et . o L L . P
pecking' enc 'feulty stowage'! ss defences aziringt the imnoszition

of liability on a cerrier then it vwould not metter in ihe ileast,

conteiner by a shipner is 'packzre'! or 'stowsse!. I
the corrier would be exonerated from licbility for losc or der:ge
ceuselly connected with » fault either in the neckaecsing proner of
the goods thenselves, or in the 'stuffing’. I”2, however, there rre

differences, thcy should be stoted, =nd ef7ort he m=de

)
s
H
j
~
cl
)
D
ks

4
v

— 4 »D ~ . - .”' '_ 13 i ;. >
0 clessify tire rrelivinery ciares of ¢ contciner orverriion

within tre dilerent itrrditionsl rules, bub with the «id of
lessons lesrnt Curing the sezrcn for diffevences as $0 the neture,

t

reasons end chcocrescteristics of the verious rules
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4. PHE DUYY 70 FrEPARE FOR SHIVLENT

On whom does the duty to carry out the preliminary stezes of a
container operation lie? Wwho has to supply the containery Wwho hes
the duty to clean and inspect it for possible damage? Which party
has to do the loading and 'stuffing' and with whose accessories and
equipment?

Had legal relations involving carriage of goods been based on
complete freedom of contract, the simple answer to these questions
would have peen that the duties mentioned in them fall upon him who,
according to the intention of tne parties, undertook to carry them
out. but international carriege of goods is dominated by
restrictive conventions and statutes and these should first be
searched for any mendatory rules on these questions.

4.17. The Hsgue Rules

A 1.1, Loading

According to the English interpre*‘cation1 of the Hague Rules
art.3(2), the tasks mentioned in the article can oe sllocated amONg
the parties according to their o'm free will. Zven the actual
operation of hoisting the cargo onto the vessel may, according to
this view, be undertaken by the shipper if the parties so choose.
The seme view evidently prevails in Canada,2 and possibly zlso in

the U.S.3 the position in Frarnce is not perfectly clear, but one

1. ryrene Co. v. Scindia wavigation Uo.,(395§12Q.B.402, per
Devlin J., at 418, spproved in C.H.Renton & Co. v. ralmyra
Trading Corporation of Penema, |1957] A.C.149,120,173-4.

2. ralconbridge lNickel kines v. Chimo Shipping,[l96§12 Lloyd's
Rep.277,295 (Can.kxch.Ct.Quebec, Admiralty Dist.):

3. there is no explicit ruling on this matter by an suthoritative
American court. See, however, The Wildwood, 133 F.23.765(9th
circ. 1943),cert.den.,319 u.5.771, where loading was operated
by the shipper, who was found responsible for the ensuing
damage, although COGSA 1956 applied to the case as a whole.
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would have thought that it goes against the knglish view.4 Yet the
exact interpretation of art.3(2) is not crucial to the present
discussion. The 'earliest’ operation mentioned there is 'loadinzg'
end there can be no doubt whatsoever that, in this particulear
context, 'loading' does not refer to anything resembling the
'stuffing' of a contziner. If the differences between the extrenme
views on the interpretation of 'loading' range betwecn such cloéely
situated points as the ship's reil and the ship's tackle (more
precisely, the hook of the tackle when zsttached to the goods on the
quay ), then any attempt to equate anything done to containerised
goods before the container's doors ere sezled with 'loading' in
art.3(2) is bound to fail.5

The Hague Rules mention twvo other tasks which may have
relevance to the prepsratory stazes of a container operation,
namely the task of 'packing'! and the task related to the
seaworthiness of '&ll other parts of the ship' mentioned in

art.3(1j)(c). Tone of these tesks is limited to time =nd plece in

4. One French case, namely Court of Appeal of Peris, 26.6.67,
20 D.L.F.328,41, 2cdopts the view that &1l operations from taclle
to tackle must be cerried out by, or on behalf of, the carrier,
but this view is a cleer oblter dictum. Rodiére's account of
the matter in his Traite Général de Droit lleritime, Para.743,
vol.2,p.>(4, is somewhat puzzling. 1ot only the text itself is
ambiguous, but the footnote (ibid. note 4) cites, without any
comment, both the above-mentioned Parisian case and Devlin J.
de01s1on in kyrene v. 801ﬁd1a #ich represent opposite views on
this perticular issue. fet, when in his shorter work, namely,
Précis de Droit liaritime, Hodidre refers (para.350, p.274) to
art .28 of the vecree of %1.12,. 66[iae similarly Worded equivelent
of hague Rules art.3(2), aprlicable in French local meritime 1075
he states without hesitetion that ”EJ§L§]h9rgement ... ilncombe
juridiquement au transporteur". (See also his Yraité Généreal,
para.514,vol.2,p.149).

5. It is worth noticing that even the far reachiag reform of the
Hague Rules suggested by uLkCITRAL's VWorking Group does rot go
beyond the sez-port's boundaries. (A/CK.9/105, Annex, p.2.

art.4). rote, however, that the reform abolishes the list of
carrier's duties altogether.
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performance, an inland depot or a shipper's yard at any time before
actual shipment being theoretically as good a time and place as eny.
But is there a mandatory, non-delegable duty connected with any of

these two tasks?

4.1.2. Packing

'Packing' is mentioned in the hules only in connection with the
tinsufficiency of packing' exception, art.4(2)(n). It is submitted
that the mere fact that 'packing' was mentioned as a possible
exception to the cerrier's liability, unlike the art.3(2) operations
which are mentioned as at least prima facie duties, indicates that
'pecking' is a task performed by or on behalf of the shipper, not
the cearrier. One would go so far as to suggest that the wording of
art.4(2)(n) indicates that, in that varticuler context, 'pecking' is
by definition something done by the shipper, not the carrier. lLiow,
almost 211 of art.4(2) exceptions relate the exculpatory
circumstances mentioned in them to some principsl source, be it
human-beings in person or as authorities (such as the master of the
ship, public enemies, rioters, quaransine officers, etc.), nsture
(perils of the sez), the goods themselves (latent defects) or the
Almighty (Act of God). In two other cases, namely fire and strikes,
it is made explicitly clear that the carrier's own act deprives him
of the benefit of the exception. 'Insufficiency of pacizing' and
tinsufficiency or inadequacy of marks' stand out from the other
exceptions in that it is neifther immediately clear to which
principal they are related, nor is it expressly mentioned thsaft,
when performed by the carrier, no negligence in 'packing' or
'marking’ may exculpate the carrier. It is suggested, then, that
the natural explanation of this 'anomaly' is simply that the drafters
never envisaged ‘'packing' and 'marking' sas operations undertaken by
carriers. 'Packing' was undoubtedly meant there to have its most

natural, traditional meaning, nemely that part of the preparation
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for marketing and shipment; performed by the manufacturer or other
shipper, which was closely related to the goods themselves. Both
the historical development of the 'insufficiency of packing' defence
in carriage 1av-7,6 and the placing of that defence in art.4(2),

among the last four specific exceptions (m-p), all of which
evidently refer to defects which lie in the goods before delivery

to the carrier, support this contention.

This is not to say, however, that there lies with the shipper a
mendatory duty to pack the goods, which he cannot transfer by
contract to the carrier. The whole series of articles desling
with the mandatory character of the mague Rules namely articles 2,
3(8), 5 and T, make it quite clear that the carrier is free to
undertake any duty or obligation beyond those felling on him
compulsorily, end there is therefore no rezson whatsoever to prevent

the carrier from undertaking the 'packing' of the goods.

4.1.3. Cargovcrthiness

The only pessible mandatory duty which the Hague Rules impose
on the parties to a container operation as far as the preliminary
stages are concerned, could therefore stem from the duty in
art.3(1)(c) %o 1@Jake the holds ... and all other parts of the ship
in which the goods are carried fit and safe for their reception,
carriage and preservation'. ihat is, of course, if the coniainers
cen be considered a nart of the carrying ship, within this =zrticle.

iwo commentators, namely H.Schadee7 and J.ong Xong Za‘_ee,8 neve

touched on this question. ihe latter left it oven almost without

6. See, e.g., its close relation with the 'inherent vice! defence
in French law, note 9, p. 40, supra.

. 'Le Contenu Juridique du Container'(1967),19 0.1 .F.602,60%.

8. ‘Containerisation - its Legal Implications'(1970),12 talayva
L.,Rev.564,368.
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comment. Schadde's treatment of the matter is more lengthy but
somewhat controversial. ne starts by giving en opinion that
containers are not 'part of the ship', end then proceeds to convince
the reader of the inequitability of this position, resulting from the
fect that the goods put in the ship's cold chambers are protected
by the unseaworthiness clause, whereas the s:zme goods stored in
containers are not.

‘he present writer diszgrees with this form of analysis.
speculations as to the legislator's intentions, analogies and
criteria of equitable solutions may be wholly irrelevant to the

interpretation of a statutory rule when its meening is clear and

unambiguous in conventional language. ihics is not the case in the
present problen. whether or not a conteiner is part of the ship

carrying it is by no means imredistely clezr, and considerations

as to The legislator's intention and as to eguitable results should
be taken into account hefore and not after deciding on that
question. Let us, then, inquire into the origins of art.3(1)(c)
and its background.

1) The development of the concept of cargoworthiness

Comparing the steatutes which formed the basis for the Hague
Rules)it is immediately clear that the notion of 'cargoworthiness’',
as distinct both from pure 'seaworthiness' of the ship, and from
the general obligetion or care For the cargo during transit'
crystelised and acquired its present shape sround the end of the
last century. The notion of seaworthiness expressed in the.
American Harter Act of 1893 was still very much limited, at least
as the words themselves indicate, to the ©bzre bones of that ancient

. . q
legal concept, namely to ensuring the completion of the voyage.”

Y. Later decisions such as The Silvia,171 U.5.462(18Y8), and lartin
et al v. he Southnwark,19Y1l U.S.1(1903), interpreted the obliga-
tion in the article as including 'cargoworthiness', but one is
not certain that these decisions did not enlarge the scope of
the obligation beyond the boundaries intended by the legisletor.
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Eleven years later the Australian Sea-Carriage of Goods Act 1904,
came up with a much more sophisticated and diversified formula.
There, in art.5(b), reference is made to three quite distinct
obligations, namely 1) {?]o man, equip, and supply the ship 2) 7] o
make and keep the ship seaworthy' and 3) Tt]o make and keep the ship'’s
hold refrigerating and cool chambers and all other parts of the ship
in which the goods are carried fit and safe for their reception,
carrigge and preservation'.

The Canadian Water-Carriage of Goods Act 1910 art.4(b) is a

10

literal repetition of this formula, and so is, finally, Hague

Rules art.3(1).

The timing of these developments and the wording of the
Australian formula were by no means accidental. They refleqted a
very real and substantive phenomenon, namely the growing momentum
acguired by the concept of seaworthiness in maritime law circles.
This concept, dormant during the first half of the nineteenth
century, was revived towards the end of the century in order to
restore some notion of a fair balance in the allocation of
risks between shipper and carrier.

An American Circuit Judge wrote in 1946 that 'the warranty

11

of seaworthiness is a favorite of the admiralty’'. Indeed,

seaworthiness has acguired such prominence in the present law cf

10. See P.Davidson, 'The Water-Carriage of Goods Act'(i1910),46
Can.L.Jour.553%,561.,

11. Judge Hand in Metropolitan Coal Co. v. Howard, 155 F.2d.
180(2nd.Circ.1946).

I}
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snipplng,12 that it may come as a surprise to a lawyer of the

bresent generation that the pre-1850 English Common law on
Seawortniness in carriage by sea comes to not much more than two

decisions by lLord sllenborough in the first decade of the nineteenth

o )

century.'j A trickle of cases appears in tne third quarter ox the

19th century,14 insignificant to the extent that rield J. in

Kopitoff v. 'wilson,.ID had to go all the wayv tack to Lord EllenborougQ.

and to the 1502 first edition of Abbott on Shipping, in search of a
sufficiently authoritative support for the proposition that a
warranty of seaworthiness is to be implied in every contract for
carriage by sea.16

This pattern of development is easily explainable when the
concept of seaworthiness is placed within trne framework of carriers:

liability as a whole. Seaworthiness 1s not a defence in its own

right in carrier-shipper relations;'/ nor does unseaworthiness in

1¢. 4this is not special to carrizge of goods law. liarine insursnce
is another obvious example. sut a more astounding phnenomenon
is the growth of the seaworthiness concept in the American law
of shipowners' liability for personal injuries. ‘Unseaworthi-
ness' has been used there to signify the consequences of almost
every possible negligent act or omission connected with the
ship. See, e.g., a fifty page long list of 'seaworthiness:
cases in 46 U.S.C.A. b33, notes 2601-555, and consider a court
statement that "the vessel was unseawortny because of the
presence of (a] bundle” of doors which were negligently packed:
Simpson Timber Co., et al. v. Farks, 3S0 F.2d.353 (9th Circ.1968;
cert.den.>9» U.S5.556,.

15. Lyon v. liells (1804),5 East 428; Havelock v. Geddes (1809),10
East bbvhy.

14. See Vlorms v. Storey(1855), 11 =»x.427; Readhead v. hidland
Ry.Co.(1867), L.R.2 Q.B.412 (in an obiter dictum, at p.434,;
Stanton v. gichardson, etc.(1872,,L.R. 7 C.P. 421 aff'd (1874),
L.R. 9 C.F. 390 (txchih.), and (1875), 5 ASDP. in.L.C.23 {H.L.).

15. (1876),1 Q.B.D.377.

i7T. But unseaworthiness is a defence in marine insurance claims, and
has plajed a significant role zs such at least since the middle
of the 18th century. osee Park on l.arine insurance, 8th ed.
\London, 1842), by F.5ildyard,453.
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1tself, constitute a cause of action. ne most important role of
seaworthiness is as a precondition to other defences, neomely the
excepted perils. Hence its almost corplete dormancy in an &afe
when exceptions were used sparingly snd wisely, and its eruption ©o
1ife wnen the exceptions threatened to become the rule.

Ian Kopitoff v. wilson the bill of lading was described as

promising ‘to deliver, with the exception of certain perils'.16
But a few years later, and with growing momentum towards the end of
the century, bills of lading would compete with each other for
longer and longer lists of exemptions from liability. <‘Shipowners',
writes Crutcher,13 thad discovered the usefulness of fine print and
the conmmon law idea of freedom of contract'.zo

For some years seaworthiness did battle almost singleha:fldedz-i
against the exemption clauses, zna 1t then gained considerable
muscle and weight. Starting with the American Harter 4ct, and
finally settling down on the scene with the infernational acceptence
of the Hague KRules, tnere later grew another, much more decisive

and all-embracing force, namely the statutory restriction of

exemption clauses. ret, since none of the statutes, national or
? 9

18. (%1¢)1Q.0.0.37,278.

19. .« .s.Crutcher, 'the Ucean Bill of Lading - a Study in
Ffossilization'(19Y711), 4 tulane L.Rev.,0Y7,70C.

20. It is interesting to note the close correlation between this
rdiscovery' and the decline in real freedom of contrect brought
about by the advent of the snipping conference systen. See
B.l .Deakin, Shipping Conferences(Cambridge,1Y(3),5.

21. ¢‘Almost‘ because, (1) The American federal courts already
restricted freedom of contract on public policy considerations
for some years before the enactment of the Harter Act | =see
Gilmore & Black, p.142, n.11) and, (2) without imposing any
such restriction, rnglish courts frequently displayed an
apparently hostile attitude towards extensive exceptiion
clauses by doing their best to interpret them narrowly, see

e.g., Lloyd v. The General Iron Screw Collier Co.{lwvb4),
5 H.&C.294.
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international, dared to restore tne oila order of almost strict
liability, and since excepted perils were left very much on the
scene, 1t was only natural that seawortniness was not zbandoned.
But how was 1% incorporated witnin tnhe new realities of statutory
controlY inat was the scope of the concept of seaworthiness when
statutory law innerited 1t from the common lawr How did the
concept of cargoworthiness developt In the answer to these
questions is the key to our present proolem, namely whether
containers should be included at alt in the province of
seaworthiness and cacgoworthiness.

'Seawortniness', according to tine Oxford imnglish Dictionary
refers to a ship being 'li]n a fit condition to undergo & voyage'.
Telling a master of a ship that, fit, staunch, skilfully manned
and admirably equipped as his ship may be, she is 'unseaworthy'
because one rivet is missing in the hull, the only poscible

consequence of which being that some of the cargo may become wet
22

during the transit, is likely to produce a very icy rezsction indeed,

But whether such a description would be legally correct depends on
the extent to which ‘seaworthiness' wzs extended to include fitness

for cargo per se. in ?he Indravpura in 1910 it was said that:23

"The warranty of seaworthiness extends, not alone to the
vessel, but also to its reasonable end suitable adaptablility
and fitness to carry each particular article well knowvm to
COMMEYCE «.4 . ihe term "seaworthy" in its earlier use, it
must be admitted, was not of as broad or extended

signification as under the present advanced state of commerce

22. 1his set of circumstances is based on that which existed in
Ore Steamship Corp. v. D/S A/S Hassel,137 F.2d.%260 (2nd.Circ.
194%), but some facts were exaggerated for the clarity of the
argument. The statement that the "mere loss of the rivet"
rendered the ship unseaworthy cglls for attention (id.p.328)

25. 178 ¥.591,594(D.0r.1910).
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and transportation facilities; but it now has relation to
the article carried, and the different compartinents of the
ship and their particular use as well as to the nevigebility
of the ship-,.

But when had the transformation occurred® Whet changed the
earlier use of the term¢ Surely, it is this stage of transition
that all attention must be turned to in order to ascertain whether

seaworthiness hes really emerged from it changed and transformed

as described here.

2) The transition from voyage-worthiness to cargoworthiness

The chain of precedents leading through ithe Indrapura and The
24 25 20

British King to tne Carib Prince and The kdwin 1.l.orrison of

the 18Y0s, and further %hto the 19th century American case-law, 1is

based on the classic statements of the seaworthiness rule, such zs

the one formulated by the u.S. Supreme Court in ork v, Leathers,d(

to the effect that the shipowner 'is pound to see that[%he shié]is
seaworthy and suitable for the service in which she is to »ne
employed’.

this statement was made a2bout the abitity of the ship to

undertake and complete tThe voyage. “OTKk v. peathers, as all other

seaworthiness cases of that age deelt with the navigability or
voyage—-worthiness of the ship i1tsell, and tiiere cen ove no doubt that

tne seawortihlness rule was conceived tihen 1n vils narrow contexv.

4. ©9 F.872(>.0.,1.Y.10G68).
25. 68 F.254(2n4.Circ.1895), affid 170 U.S.6°5,
26. 15% U.S.159(1203).

27. 97 U.S.379(1C78). See similar language in as early a case
as Putnam v. #00d(1818),7 '.ass.481.
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Yet, as one works one's way up in the chain of precedents, one finds
this principle gradually eroded by applying tre 0ld words to new
situations which involve Less and less elements of pure navigability.

typical of the almost unnoticeable turning point in a chain of

28

precedents waich starts with broken shafts, totally incapacitating

the ship, and culminates in defects in the crip!s refrigerating

29 30

apparatus, is the transition from ‘ihe Edwin I.Morrison

31

to ihe

Carib Prince.

poth involved cases of leckage, but whereas in the
former the leakage was external and endangered the safety of the
ship, the latter involved only an internal legkage which had only
an indirect effect on navigability. Yet, tre Latter decision cites
the former as precedent without atsempting auy distinction,32 and
55

The British King, where the internal leakzze had no connection at

all to navigability, already mentions seaworthiness 'as respects
cargo‘j4 as a well established rule of commorn law.

The Englisk rule of cargoworthiness developed at first in very
much the same way. During the first three suarters of the 15th
century the concept of seawortziness wes exclusively restricted to

the natural import of that term, namely to =ztility to complete the

28. dork v. Leathers, supra: The Glenfruin(1885),10 P.D.103;
The Caledonia, 157 U.S.124(1894).

29. ‘he Southwark,191 U.S.1(1903).

30. Supra.n-1b
31. Supragn.as
32. See a similer indescernible transition from pure voyage-

worthiness to cargoworthiness between Tre Hadji, 16 F.861
(S.D.N.Y.1883) and The Svend, 1 #.861(Circ.hass.1879).

33 . Suprayn.m,
12,
34. 89 F.874.
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voyage.jb This is herdly surprising since the greater part of the
law's interest in seaworthiness lay in the insurance policies on the

56

vessels, and it was only natursgl that seaworthiness wes dealt with
almost exclusively in connection with sunken ships. But it is also
true that even in the small number of cases in that period involving
shipowner-charterer or shipowner-shipper relations, the theme of
seaworthiness was always connected with ships which had actually

sunk or were in an imminent danger of sinking.

It was not until 185, in Stanton v. Richardson, ! and two years

later in Steel v. State Line Steamship Uo.,38 that any consideraiion

connected with the cargo was involved in a seaworthiness case. As
in the stage of transition in American law, both the latter cases
dealt with the effect of the cargo, or the manner of its stowase, on
the safety of the ship as a whole,39 not with cargoworthiness per ce.

when the concept of pure cargoworthiness eventually appe~red on
the English maritime law scene, it did so in two significantly
different streams.

- - . e A
the first was represented by vattersall v. the Lat.oteamship 004

which, like its American counterparts, purported to feature cargo-
worthiness as an integral part of the concept of seaworthiness,
simply by applying the classic seaworthiness cases to circumstances

which, for the first time in English case-law, involved no element

55. oOne finds oneself in apparent opposition on that point to
viscount Cave in Elder Dempster & Co. v. raterson Zochonis & Co..
[19'44?] 4.C.522,530-7.

P.5¢
56. See note 17,v,suprsa.

3(e 3 Asp.l.L.C.25. See n.u,p.5%,wpra..

8. (187(),5 App.tas.T72.

39. ostanton v. richardson deals with cargo of sugser which, if
allowed to pe shipped, would have emitted a larger erount of
fluid than could be drained by the ship's pumps. sSteel v.
state Line involves an insufficiently closed portnole, tae

access to which was obstructed by stowed cargo .
40. 1884),12 Q.B.D.2y7t.




of voyage-worthiness at all.41 nere, agein, older statements were

applied as if they imported a warrsnty of cercoworthiness, ignoring
igaally
the context in which they were made.

‘he second stream is represented by Lori Zsher, li.R.'s

- i . . .. 4
decision in '‘Yhe liaori LlnF,'B

[}

wiiich abancdoned eny attempt to refer

to previous authorities, end built on firm grounds of general
principles oI contract and common sense.

2) Cargoworthiness as an independent warranty

The l.aster of the Rolls' decision in ©re laori King is of an

outstanding importance because of its success in brezking away, at
least temporarily, from the maritime lawyers' traditional obsession
with classifications. 1t does not ask 'does the implied warranty
of seaworthiness include a werrenty as to ithe condition of the
refrigerating machinery before tre bezinning of the voyage?', but
simply 'wes there, upon genersl principles o7 contract, an inplied
warrenty in this specific case as to the coriition of the
refrigerating machinery®? In deciding thzt there was such a
warranty Lord Zsher contented himself with the plain observation
that both parties, knowing that the carzo of meat would decompose
if not refrigerated, and being in their rigas senses, must have
intended the carrier to have the ship supplied with refrigerating
machiner; in proper working order at least z% ihe beginning of the
journey.

rhe extent to wnich this reasoning is ietached from the
traditional seaworthiness concept is accentuzted by the only

passage wilich mentions the concept. inere, Lord Esher expresses

41. uvhe case involved failure to cleen and disinfect the ship
before accepting the shiprer's czttle.

«2. dee Smith,n.d. in (1884),12 Q.B.D.301. oee also_the same
pattern adopted by omith,L.J. in The ! zo~ri King,{1895) 2 w.B.550,
o6T1, and in Queensland Web.senk v. P.& C., [1896]71 2.B.567,5(1.
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hls agreement vita rnathew ., the trial judge, on the existence of

[

the above mentioned warrenty, and goes on 1o say:
"He made use of tine term 'seaworthiness' but he did not mean
the seaworthiness of the ship. ne weas dealing with the
'seaworthiness' of the macninery as distinct from that of the
ship. in his judgment tne rachinery was warranted to be what
might be called in nautical phraseology 'seaworthy', though 1%t
is not strictly an accurate term."44

vhis theme was picked up by otaer judges of that time. Kay L.J.

prudently observes that tne question there was ‘not, properly

sﬁeaking, one of the seawortniness ot the ship'45 and Collins L.J.

made a similar observation in Queensland Nat.sank V. P.& 0.46

Had the common law on tnls ratter been allowed to develop
naturally, there can be no doutt shat a wzrrznty of fitness of at
least a carrier-owned container would have taken its proper role on
a similer, put independent, level to tnzt of the traditional warranty ,
of seaworthiness. rre-shipment warranties, as Lord Esher reminded
us by the sheer simplicity of hris decision, are not the creation of
common-~law; they exist or fail to exist according to the intention
of the parties; and this is not less so even if some speculation
is allowed in the case of impiied warranties. To create a pre-
shipment warranty, there should have been no need whatever to connect
it 1n any way to the zlready 'existing' werrenties, (i.e., those
vierranties which the law has becore zccustored to imply in all

contracts not expressly excluding them).

4'4'0 lbid0555-60
4. 1bid.nbH8

46. [1%9%]1Q.8.567,57
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It is contended that 1t is this spirit of Lord s#sher's broad-
mindedness that went into the chain of legislative acts starting
witn the Australian 8Seas @arriage of @oodg?ﬁand that it is in this
spirit that art.s(1)(c) of the Hague Rules should be interpreted,
not in the spirit of the series of English cases which followed in

the thirty years after the lLeaori ¥Ying.

Cargoworthiness was hopelessly imprisoned in that series of

cases, in the reins of seaworthiness. sometimes it was flatly
4'f

equated with seaworthiness;
48

sometimes presented as a special clause

of seaworthiness and somretimes there were even different rules

drawn for seaworthiness qua ship and seawortriness qua cargo,49
but carcoworthiness was never 21lowed an independent status; it
was always treated in these ceses 2s zn extension of seaworthiness.
Not that in many of these cases the courts rkzd a completely free
hand to decide differently.

The luxury of the three-tier'art.3(1)(c) was confined before
1924 to australiz and Cansda. The Harter Act, as mentioned above,
mentioned only seaworthiness as a pre-shipment warranty, and¢ so did
the bills of lading of that time; if courts, faced with that Act”?

51

or such bills, wished to give any legal status at all to cargo-

worthiness, they had to bring it under the regime of seaworthiness,

47. see Ciampa v. Eritish India Steem Navization Co.,[}91b 2 K.B.
174,718 .

48. nowson v. atlantic urensport Co.,[190211 K.B.114,115- b°
Rathbone Bros.e Co. v. Lclver, sons & Co.,{j90§]d K.B.378,386,
28Y .

49. LcFadden v. Blue Star Line, [1905]1 1.B.697,702-
Dempster & Co. v. raterson, sZochonis & Co., 19zif L 5
536,539~103 Heed & Co. v. rage, Son & Fest, [1927]1 K.B.

530,
3,754‘0

9
4

~4m

50. See, Rowson v. Atlentic Transport, supra.

51. See, Rathbone v. iclver, supra.




-6~-

: s . H2

inelegant though they themselves felt this solution to be.
“here 1s no reason why this unfortunate state of affairs should

affect the interpretation of art.3(1)(c). The original Australian

Act's attitude to the pre-shipment werranties draws directly on

“he i:aori king. LT lesves sesworthiness to its traditional role

and creates an entirely new nrovince for the warranty of cargo-
worthiness. Une believes that this province 1s wide enough %o
include the cargowcrthiness of containers, at least in some cases.

iow, it may be agreed thet this solution is fairly obvious from
the construction of art.3(1) itself, and that the lengthy exploration
of the origins of that article =znd the seaworthiness problem in
general nas little bearing on the solution. the present writer
believes differently.

AS long es cargowortniness is attached to the wvreditional
concept of secvorthiness, evern 1f throucn sheer terminological ties,
it is difficult to argue witn rnonesty thet the condition of
containers, waich usually spend a2 good part oi their lives on lend,
in preperation for shipment, in inlend itrensport, in waiting on
gquays or in maintenance, can form an integral part of the ship's
seawortniness. 1t is only vnen the purely marine character oif the
werrenty 1s abandoned snd its more general aspect comes to the
surfesce, that containers can pe brougnt into the picture; and this,

1t 1s beiieved, is tne true import of Lord usher's decision in

‘he Meori LKing. Lt is ebout warrsnties vroper, asbout the

intentions of the parties to the contract of carrisge wiich 1s, 1n

that respect, not different from any otner contract of bhailment.

52. See, €.8., Viscount Finl@ay's complaint in “lder, Dempster v.
Faterson, sochonis, (iqn]n.c.521,539-40, that the description of
cargoworthiness as sezaworthiness is 'apt to lead to confusion',
and that it is 'at once avkiwerd and misleading'.
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4) Carzoworthiness and conteiners

rtne warrenty of carzoworthiness appeared on the legal scene at
a time of technical innovations, when ships started to becone
something more than a floating hull, and when shipowners sterted
offering better services than simply space aboard a vessel. uhat

The 'aori King implied was not rmore then the straightforward notion

that a shipowner offering such an 'extra' service should supply it,
and that a service thus offered becomes an integral part of the
contract of carriage. Clearly, the Australian Act incorporated
one such innovative service, namely refrigerating equipment, by
express reference, simply because this was the most topical
innovation of that time, snd because it is that innovation which
brought cargowortniness to the forefront of maritime law. as it
was drafted, however, the Australian formula end the ensuing
art.5(1)(c) leave ample room for further innovations and for
different services offered by the carrier in connection with the
protection of the goods.

how, what is the service offered by shipovmers in relation to
containers: In some cases 1t is to carry the shipper's container:
in most cases 1T 1is to carry the shipper's goods in containers.
the first service relates more to a type of container transport
wnich is becoming rarer and more marginal as the container revolution
reaches maturity, namely to tane type of operation in which the
operator of a conventioneal ship receives for shipment a sealed
container of which he has had no previous control. Jiiat is then
offered is no more than space in the ship for the carriage of a
container. this is not so in most cases when a container ship is
involved. 1the container ship i1tself is nothing but a hollow frame,
a device to attach containers to. 1t is only when equipped with

its containers that the container ship is fit to carry goods at
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all,53 and container-ship operators offer not the services of a mere

ship, but the services of the ship and its containers. recalling

the 'functional economics test' on the 'package or unit limitation®

A
4
v

Ut

problemn, the containers of a container-ship serve for all practical

purposes as the holds of ships, as the 'part of the ship in which
the goods are carried', and the safe arrival of the goods depends
mainly on the container itself, (as opposed to the ship's frame)
being *fit and safe‘ for the 'reception, carrisge and preservation'
of the shipper's goods. in short, a container-ship's seaworthiness
depends on its frame; its cargoworthiness depends on its containers.
Can the same thing, 1.e., that the unfitness or the container
is considered as uncargoworthiness of the ship, be said of the cases,
small in number tchough they are, of a container-ship carrying
shippers' containers?55 Surely not. txactly as in the case of
conventional ships, when a container-ship owner receives the
shippers- containers for carriage, locked and sealed, he supplies
only one thing, namely space aboard the ship. he carrier's
obligation then relates to the fitness of that space to receive wh
loaded containers, not the fitness of the conteiners to receive the
cargo. LT the basic dichotomy for the purposes of the present issue
divides all inanimate things aboard a cargo vessel into either 'ship:

or 'goods', then the shipperis containers in this situation are

rgoods*' not *ship'. As 'goods! the carrier still has the usual

53. Iror convenience, these observations refer to the reslities of
fully cellular container ships,(i.e., ships equipped only with
container stowage facilities), but they are perfectly velid =lso
for 'mixed' vessels (e.g., vessels which have normel holds for
the carriage of ordinary cargo, and a specially constructed and
equipped deck for the carriage of containers), in which case the
observations refer only to the container-space, not the whole of
the vessel.

54. See pp.l55-8, infra.

55. such circumstances can be found mainly on the short sea routes.
For instance, there are a number of small cellular vessels
operating on the cross-channel routes, which carry mainly

shippers' containers.
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art.>(2) duties to treat them with care while in his custody, but it
is the shipper who has the initial duty to make the containers 'fit
and safe' for the 'reception, carriage and preservation! of the inner
goods. hether the outcome of a failure on the part of the shipper
to do so should be concidered 'inherent defect of the goods',
"insufficiency of packing', or simnly 'act or onission of the
shipper', is a matter for a different dichotomy which is of little
interest at this stage because all three categories alike exempt the
carrier from responsibility, at least for defects which are not
apparent on delivery to the carrier.

Now, this solution not only conforms to the general pattern of
the foregoing analysis, but it also serves as a good test of its
practicality. Lt is unthinkable that a carrier would be
resoonsible to the cargo-ovwner for the condition of 2 container vhen
he never had tre opportunity to checkk it. 4o check the cargoworthi-
ness of containers is usually not an e=sy task even vhen the
container is empty. 10 check the seme when the container is lozded,
locxed end sealed is well-nigh impossible. sucn a check is not
likely to reveal eany but the most obvious external defects, znd these
could be properly dealt with under the usual rules z2bout the effect

of apparent defects on the art.4(2) exemptions.bb

56. See, e.g., ppd11-121, infra, and especially pp.120-1 on
apparent defects and 'insufficiency of packing'. As will be
shovn there, and in later parts of the chapter, there is no
unirform, universally agreed, rule on the general gquestion
whether the apparentness of a defect prevents the carrier from
raising that defect as a defence. 'The present Writer's personzl
view is that such apparentness should deprive the carrier of the
defence, ‘apparentness' standing in direct relation to the
opportunity to check and the state of the container on delivery
to the carrier. aiccording to this view, when the container is
alreaay sealed on delivery, the carrier should do no more than
teke a cursory look at the exterior, but when delivery occurs
at any time before the closure of the doors, the carrier may
become responsible for such internal defects which the open
doors may reveal to the receiving agent or employee, standing
outside. where cargoworthiness of shippers' containers is
concerned, nowever, even the latter situation is of little
practical and legal significance because defects in the
condition of containers which are not of the most spectacular
dimensions usually reveal themselves only on a thorough inspec-
tion, and no such inspection of shippers:' containers is required
of the carrier, whatever the time of delivery.
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Basic commercial cormonsense requires that the task or
maintaining the containers in a cargoworthy condivion should fall on
the party wao has actual control over then. When a carrier runs g
full container-service, offering his customers rhis containers as well
as his ships, he, the carrier, must either construct a syster of
checking and repeiring the containers as frequently as objectively
required to maintain their cargoworthiness, or take the risk of
ensuing loss =and damage to cargo. when it is the shiprner (as in the
case of large manufacturers who own containers or hire them on long-
term basis), or his agent (such as short-term leasing companies),
who controls the containers, the carrier's role being confined to
carriage only, the basic responsibility for ensuring fitness for
carriage should fall on the shipper.

this amounts to the suggested rule that the party who supplies
the container 1is the ﬁarty responsible for its fitness to cariy the
contemplated cargo. this rule apparently gives much leewey to the
will of the parties by being cdevendent on the nature of the specilic
contract of carrizge, as freely decided by them. 1t is subnitted,
however, that the room allowed for freedom of contract nere does not
contravene the mandetory nature of the Hague Kules and in particuler

of art.3(&). An analogy to the rule oi Pyrene v. scindiab7 seemns

59 . [1354’_]_2 w.B.402



- =2-

5

perfectly valid. Recelling the words of that decision, the object

of the Rules 'is to define not the scope of tze contract service but

2 and here, as

tne terms on which that service is to be perZormed',
there, tne rule must ve wnat wiaen the carrier agrees to supply tae
ship end the containers, he hes to exercice cdue diligence in making
the sinlp end the conteiners seaworthy and carzsoworthy; that in such
a case any clause in tne bill of lading which purports to relieve
tne carrier from such duty is invalid; but that when the carrier
supplies only tne ship, and not the containers, ne has no
responsibility as to the cargowortniness of the containers, except
perhaps for externally apparent detects.

this interpretation of the scope éf the nules is even more
valid in relation to the special cargowortiiness problem than in

relation to tne task of loadiig discussed in Tyrene v. Scindia.

shnether or not tne responsibilit; for loading can pass to the
shipper is arguatle, and inceed, as mentioned earlier, it is not at
all clear vianetner the English view 1s sharec by the American and

French systems. but thet tie supply of special services is a

58. nothing in taoe pre-COGSL 1524 common lew stands in the way of
such analogy. Lven the seaworthiness of the ship 1tself could
e exempted by the carrier, as long as the exemption was clearly
statea with as mucn legitimacy as any other common law duty of
care., that for some still unexplained reason carriers
voluntarily stopped at seaworthiness in their rush for
exemptions in the late 19th century, a=:é usually dared not
exempt themselves from reasoneble diligence in respect of
seaworthiness, is another matter. ([See Romer L.J. in Rathbone
v. licIver, (190312 B.374,3%%. Carver stated in 1900 in the thirad
edition of his treatise, para.102a, thet express bill of lading
exemptions relieving tre carrier from liability for
unseaworthiness 'are frequently insertedi. fThough the statement
was retained verbatim by later editors, %to the preseni 12th
edition, one believes it was, and still is, inaccurate)}. uthe
courts of Englend repeatedly asserted a complete freedom of
contract in the common law regime of sesworthiness {see, e.g.,
the blatant way this was expressed by Lord Blackburn in Steel
v. State Line\1277), 3 app.Css.72,89)

59. [i954]2 u.B 478,
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matter for the parties to decide seems almost self-evident. Let us
take, for instance, the cooling chembers mentioned in art.3(1)(c).
The rmostv that could be said with eany commercizl commonsense is that
wihen a carrier accepts for szipment goods wrich require refrigeration,
and in the absence of a clear szreement on “re matter, there can be
implied a duty on the cerrier to use = snip esuipped with cooling
chembers, and it is then his responsibility <o see to the fitness of
such chambers. But can the shipper not agree to undertake the
refrigeration of the goods ty nhis own reans, oy mechanized devices,
by packing the goods with ice, etc.? Cen <re parties be 'forced!
to use ships' cooling chambers as 2 meszns o7 oreserving the freshness
of goods in transit? Surely not. Any otxnsr answer would go
against the basic realities of the maritire ndustry worldwide.
whether or not the carrier csn “hen relieve rimself of the task of
maintaining the shippers' raz ninery during tr=nsit is another
question, but neither logic nor precticality sustain the imposition
of a mandatory responsibility on the carrier in relation to the
pre-shipment fitness of such rechinery. Lr.ere is no reason why the
same should not be said of containers.

4.2. the Cik

The attitude of the C.2 to the allocetion of duties between
sender and carrier1 i1s vasically eimilar tc that of the Hague h.u_les.2
'Handling, loading, stowage or unlioading*', wren performed by the
sender transfer to him the responsioility for damages resulting from

these operations,j end nownere in tne convertion is there any rule

restricting tne freedom of the vparties to azree that any or all of

1. CLR Chapter 4, especially arts.17-18.

2. See R.Rodiére, 'The Conveniion on Road ;ransport',[j97Q]E.I.L.620,
971 E.7.1.2,306, at [1°7C] Z.7.1.630-2.

3. Art.17(4)(c).
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these operations are 1o be performed by the sender.4 As to 'packing'
the language of art.17(4)(h), which exempts the carrier from
responsibility for the consequences of 'bad packing', =nd of =art.1y,
which places this responsibility with the sender, mekes it clear
That 'packing’' was conceived by the drafters of the vonvention as an
operation performed by the sender. wsimilarly to the Hepgue :iules,
however, nothing in the CiR seems to prevent the varties from
transferring this task to the cerrier.

Again, the more problematic subject is that of roadvorthiness
and cargoworthiness in the CiR.JArt.17(3) sets up a rule which is
perhaps the sirictest and most burdensome of all carrier liability
rules in international transport conventions:

"I'hne carrier snall not be relieved of liability by reesocn of

the defective condition of the venicle used by him in order

to perform toe carriage, or by reason of the wrongful act or

neglect of tThe person from whom he may have hired the vehicle

or of the agents or servants of the lztter.

1f the language of the rule itself leaves eny doubt as 1o iits
absolute nature, then its positioning and connection to the other
sub—-articles of art.l( remove sny such doubt. when darage occurs
because of the defective conditvion of the vehicle, the carrier is
responsible even ii there was no way in which the defect could
humanly be discovered end repaired or ti.e damage prevented. Joes a
derect in the conteainer, then, arount to 'defective condition of thre

veiricle't

4. See, €.8., tne knglish summary of a decision by an Arnhem couvrt
of 27.11.73, EC74 2.0.L.T748 (The problem as to whether stowese
is one of the tasks which devolves on the carrier has not bteen
decided under the C.l..R., an answer to this must be sought in
the contract of carriage+:).
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tnne contvainer itself is not & 'velicle'. e latter terr 1is

defired in art.l as including 'motor veanicles, articulated veaicles,

trailers znd seri-trzilers es defined ir ar®.

[>.

of the Convention on
road iraffic daved 19ts: Sepuerber 1949.'5 _ne only category there
wolch could have conceivebly included contsirners is that of a
'trailer' which 'means any venicle designed to be drawn by motor
vehicle!, pbut a container cannot be drawm by a vehicle. Lacking
wheels of its ovu, it can only be borne on c. carried by.a vehicle.
But can itv be considered part of the vehicle vwhen attached to Lu:
the case for an affirrmetive answer to wwis cuestion is technically
eveii strougecr than thet for equating vne corzziner wiun a ship's
hold when carried i1ua 2 ship. .he conteiner comprises not most but
all oi tne storegc svece o7 tne venicle cerrring it. 1ts walls
are the onl; provection afiorcea .0 Tne gocosz, except ror the
packazing of The oous trnerselves., Puncticnally, as far as the
storage oif the fcods 1s concerned, Tre contz..er periorms exactly
as tre storege coniperiment of 2 norral trezilsr, uwne oaly difference
being that vhneress sucn a compartment is pestanently atiuscned to the
trailer's chessis, wne counveai.ler 1s reiovable,

une would suggest, therefore, & solutic: . similar vo wnat
suggested in reletion to tTne Hague KHules, derenaiag on trne sort of

service oifered by the carrier. 1T the ¢

V0
H

rier offers only a
traction-unit and a2 chassis, tnen it 1s thess that should be
considered tne 'venicle: for tne purpcses oI z2ri.lf(1). 1f,
however, <thne carrier undertakes to suvoly & contalner as well, tnhen
there is very little reason indeed to distinzuish between the unit
comprised ot tractor, chassis end container znd a normal tractor-

trailer unit. 1+t 1s upon the carrier, thner, that lies tne cuty to

maintain and repair tne conteiner and ensurcs its cargovorthiness.

be 125 U.W.T.5.22.
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Wheth-r he chooses to perform thax dcuty by himself or to delegate it
to his agents, is for him %o decide, but it seems to be Tre only CI'R
duty, except for the primary duty to carry, which even an express
agreement cannot delegate to the sender.

4.5, ihe CIL

the CIl. appears, on first reading, to contain & vealth of rules
relating %o the preliminary stages of the reil trensport operation.
A closer look reveals a position basically similar to that of the
Hague Rules and the CIR, as far as containerisation is concerned, in
that the convention does not dictate the scope of the contract,
leaving it to the local law or to the parties themselves to sllocate

the various pre-shipment tabks between the carrier and sender.

4.3.1. Packing and Loading

Art.12(2) of the CIil imposes a positive duty on the sender %o
back goods wnicn require packesing to protect them from loss or

damage . boes this specific cduty =pply to the operation of

Q
$v

'stuffing'? Can 11t be argued that 'stuffing' the ;oco0ds int
container is 'packing! tﬁem Vithin trhe meaning of art.12(2), =nd
therefore falls primarily on tThe sender when containers z=re used:
Durand, in his various cormentaries on railwesy containers
insistently repeats the theme tnat trne container is essenticllv &
sophisticated sori of packing,1 cistinsuished botn from the ~sooos
themselves and from a wagon, =nd it seer s possible that in his waz
of thinking the operavion of filling the container could ~zve been

-

considered as 'packing'. A literal application of this view to the

1. OSee r.L~F.burand, 'raut-11 Reviser les Conventions de serne
Relatives aux transports Internatihaux',D.1948 Ch.57,59, and the
same author's note to Cass. i7.3.55, J.C.P. 1953 2.(721 ('Tour
nous, cet i1nstrument reste un simple embalizge, techniquement
perfectionné, plus ou meoins spéciralisé: ). LT should be
remempered tnat French ra17may containers in tie earl; 1.50s
were much smaller than tne modern ocean containers. .nis
differerice 1s accentuated by the classiiicaiion of the latier in
Clik. Annex Vv, art.i(2) as 'large containers:.



Cit. would lead to the unavoicable result that none of the 'stuffing!
operatiomns could ke underteien by & railwvay. +f this is nox
perfectly clear from arv.i12(2) itself, tiuen it snould be mzdie so by
the brisk end uncompromising rangueze or art.27(Z)(hL). The l=tter,
lice 1%s equivalent in the iague xules and the C. X, does not seem to
permit any mitigetion of the ceience of 'inadequacy 01 packins' in
cases Wwnere packing is perforred by the railwey, and if it is acreed
that 1t cannot possibly be believed that the suthors of The Cli.
intended to let a party use 1ts own negligence as a defence sgainst
a claim based on that negligeiice, it must be concluded that the
euthors aid not envisege any 'vaciiing® ever 1o be done by a reilway.
1t is subniited, however, ithet -stuffing' a container is not
'packing' it within the meening of arts.lz and 27. the imnortant

Teature in tais view is tnst 1t is based chiefly on tne exclusive

-

interest taken oy thnese articles in only one function of the
operation ol packing, narely »rotection of the goods and preveniion
of loss or der.age. KOW, 1n Tiiat specific respect, contsiners gre
not sufriciently different Ifrom a conventional reilwey we~on %0
warrent using different terminolosy. ooth are hollow rectanguler
boxes of fairly stendard siges made of material capable of
withstanding the normal environmentaand gravitational haszards, and
the fact that the railwey wagon rolls on its own wheels is of 1ittle
significance as far as the protection oi the soods is concerned.

“

thus, a sender is faced with very much the same requirements as to
the sort and quality of conventional peckaging both when 7 container
end when a conventional wagon are used (the possible saving in
conventional packaging due to the elimination of handling operations
between various modes of trensport being irrelevant here, as the

CIl. taekes interest only in the rail leg). qﬁ]oods wrich, by their

~

hd Lo . - o) - b} 3 Z.
nature, are liable to wastage or to be demaged when not packed, etc

2. Art.12(2).
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cennot oe protected during reil transport by the container itself
any more than they would have been protected by the hare wells of a
conventional wagon, and if it is agreed thet the letter protection
is not 'packeaging protection', the same should be said of the
protection afioraed by the walls of the container.

1ne resenblance to 2 railway wagon exists not only on thne
purely physical plane. 1t also should be noted that the separation
of the storage unit (the vagon) from the traction unit (the engine)
is more deeply rooted in the system of rail transport as & whole
than in any other mode of transport. the practice of systematically
detaching road treilers from their engines is still the exception
rather than the rule and the phenomenon of detachable ship's holds
can really be attributed. only to containers. Railway wagons,
nowever, have 2lways enjoyed a great arount ol independent existencea
Mot only are tTaney easily detacnable but They usually have very 1ittle
or no relation to a specific traection unit. Similarly to the
practices of container administration, rasilwe. wagons would, as a
matter of routine, be hauled whenever needed, detscned from the
engine, loaded when convenient, attached to =z different engine,
detached again, unloaded and, frequently, would weit ennty for the
next operation. A8 1n the case of containers, private wacons gre
used either by their owners or by lessors, usuelly losded »nd
unloaded by the users, but hesuled by reilway company engines.

wWwhatever the other legal differences vetween conventionsl
reilvay wagons and contaj_ners,—5 there secns to be little resson to
use aifferent legal terms for the almost identical pre-shipnent

operations performed when a conventional railvey waron and a

container are used. and as 'packaging' means preparing the 1nner

J. See, e.8., Cass.17.2.55, supra. 1t was decided there that
containers could not be equated with private wagons as far
as war mobilizatiocin compensation went.
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goods for shipment, and loading connotes the liiting of the alrezdy
packed goods onto the wagon and stowing them, the sarme shouird be the
case with conteiunerised goods; ‘'stuifaing’ them should be considered
as 'loading' ana 'packing’ should be resiricted to its traditicnel
scope of wrappiug, boxing, and crating tvhe inner articles pefore
'stuffing'.*

4

'Stuffing: qua 'loading' is left, accordiag to art.14(2). +o
'the regulations in force at the forwarding stetion', or 1o 'a
special agreement between the sender and the rasilway' on whether
'stuffing' rshall be tne duty of the rsilwesy or the sender.:
[;t snould be noticed that HTCOS art.6, wanich

deals with the loading of containers, stivpulates that

l}]oadlng includes placing the container on a wason

end operations ancillary i.ereto, in perticuler the

securing of the container:'. “"housh not an exclusive

definition, this stipulation seems to prevent the

inclusion of 'stuffing' within the scope of 'loeading’

there.o liovever, 1t is trought thet this should not

affect toe argument in favour of equating 'stuffing?

f’\
/;1

3N

L. 4 German case by a Dielfeld court of 15.771.61.[1° an]mlw L. ,
appears to hold an opposite view. <rhere, a copying mechine i'as
dameged during rail trensit becauce of the nerligent way in
which i1t wes secured insicde what wess described in th Znglish
surmary as a container. whe decision referred to the overa ion
of putting and securing the mechine in the container =ss 'packing'
(Verpackung) and relieved the rzilwey from 11ab111tj under
art.27(3)(b). Yet, even if 'container' is the correct
translation of the Germen term behadlter used there, the object
was significantly different from tThe modern standard container.
1ts size was 120 x 100 x 142 cm, i.e., a very small box indeed
in comparison with the containers dezlt with in the present wori.

e

5. 1nterncztional Kegulatvions Concerning the Carriage of Containers,
annex V to the ClL, art.2(2).

b. ‘Yhis is nade clearer by the slightly different emphasis in the
binding French text.
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vwith *loading' within tne main text of the CII., because
the riCo seems to be a priori restricted to resulating
the heandling of the containers tlemselves, leaving
matters concerning the containerised gocods to the mein
text.7]

44H.2. Cargoworthiness

Ine cargowortainess of tae conteiner within the CIu is the next,
and last, problem to be deelt with in this search for statutory
mandatory duties relating to the pre-shipment container ope ions.
loes the CIl,, then, impose a non-delegable duty on any perty in
relation to cargoworthinessY

Considering the extraordinary length and detail of the CIi, it
is very surprising indeed ti:at not one artvicle is dedicated to the
fundementel proolems of regilworthiness and cerzoworthiness of wea ons
and containers.

H#ICo do Taie considersble intverest in the condition of the
containers, but tiiis inverest i1s directly concerned only with

~

esponsipility TFor demege to tne contaiers themselves, not o tne

. ., &
goods stowea in them.

''he relevent RICo arvicles are as iollows:
1) Art.8( 1) advises any person who receives & reailviey conteirer to
check its condition ana incicate the existence of any derect, ine
principle being thet tiils person is responsiple for any damale

occurring to itne counteiner wnile 1n 218 poussession wnilcn 18 10T 2

result of ungvoideaole circurstances. 1iie sender 1s also resronsibtle

.

‘(. whis impression is notv weakened by tThe rrencn commenteries on ine
RICo. ZYhese include reainly Tl -7, Durand *orKs, Les Yransnorts
intdnationaux (fFaris,1Y56),345-350,.,and Droit et FTroalicue des
Transports lerresires (raris, 1“71),1(,11. Of particulsr i1nterest
is that autnor's article, uentloned in note 1, supra, wiich
£1ves a good indication of the sort of problers vhicn drove
rall\cd lQM sne01c118u to leyiung down tite RICo resulevionu.

see Roaiére, uén..rans. pcrc.1448 bis, vol.), iasc.Z2, D.20.

8. Durand, Droit et Pretique, etc., Oop.cit., ib1:z.
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10or aamage during transit wnici results from his actions[ért.8(2].
As To privately owned containers, they are treated as any other
C
-~

rmerchandise submittied for carriesge,” =nd a2 special article (art.14)

'eh)

deals witn the problerm of the smount of comnensation for them.
Theoretically, it is not imvpossible to argue that the principles
of responsibility for damage tTo the conteiner could be extended o

cover damage to tihe inner good

m

ensuing fror the damaged condition of
the contziner. Lt is thought, however, izt such an extension

would go Tar berond tie orizinal intention of the drafters of the
regulations.

2) Art.10, whnich mekes the sender or consignee responsible for
servicing any special apperstus witn which 2 privately-owned

container may be eqguipped., =uve

09

rs ev first csight to carry
considerable imnortance. 1T it invencc tc zover the maintenance
of special contziner equiprent, trhen it ney te argued a contrario
thet trne meintenence of the rest of the contziner falls on the
railway: and 1f tals is true of 2z privete ccntasiner it must elso
be true oI tTne meintenance of & reilve; contsiner. Yet, there is
another possible interpretation, ne~ely tzat tne article does not
decl witTh geunersl maiuntenerce &t 211l buv vit: the actual running and
handling of +itne equipment curing voyeage.

the first interpretation woulca neve been of great help in
forming some pvesis for uncerste:.aing tae Cii” basic principle of

allocation of tasks vetwveen carrlier enc sencer in container trenswort.

Lowever, tne second interpretation rnas firner suppori in the text
: . . . 10 |
itself. Firstly, as was si£own On a Treviows occasion, the

¥nglish translation, tnougn not incorrect, conveys a slightly

different impression from taet iz the rFrencl original, and binding,

_ v . , "
9. Durand, Yrensports Intenetionaux, or.cit.,par=.268, p.%%0.

V. vee note 6, supra.
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version. “rne latter version is still somewhat ambiguous, but 1t
is much more consistent with the second interpretation. Secondly,
the fact that the duty described tnere is transferred to the
consignee on delivery alsc indicated that art.10 concerns itself
not with any broaa principle of recponsivility for fitness,
condition, etc., but with tne actual task of running the equipment
in transit. AS such, the ariicle has very limited scope and
indicates litvle about the problerms of cargoworthiness generally.
3) Art.9 rules that {?Irivately ovmed containers may be approved by
a railway ... 1f they comply with the conditions laid down for
construction and marking', and art.l makes it a condition for the
application of the RICo that the contsiner be thus approved or,
if it is a ‘'large container', that it complies with the 'inter-
national standards of construction applicable to large containers'.
vhat is entailed by the eporoval (agrément) of = priveate
container by a railway? pearing in mind that compliance *with the
conditions laid down for construction' is a criterion for approval,
does such approval emount To a representation to the public that
the container is fit for carriagev does an approved contelner
become part of the railwey's rolling stock? ‘tho is responsible‘for
the maintenance of such containers?

It is unfortunate ithet =211 of these questions are left
unanswered either in ®iCo or in the Cii. main text. The authors of
RICo had an alrcady existing anet.ork of priveteli-ovned end reailwey-
ovned containers before them, with its own bulk oi resgulations =nd
customs, and they probably zssumed the main principles of the
running of such a network to be within everyone's common knowvledge.
+his state of things may be quite satisfactory when a dispute
involves, for instance, goods carried in a private container
between France and belgzium. In a1l likelihood, many moot points

in the CIL. would then be satisfactorily solved by the local
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statutes, regulations end tariffs. sut if tre Contraciing States
expect a state such es the United hLingdom tc teie its role in the
convention beyond mere ratificetion, then a revision should tsite

place to put more sutstance ianto what may ve Deen considered self-

+
b
AL

evident to Continental reilwazy lew specialists.

l.oreover, if the act of approval had scre clear purvose within
the RICo rezuletions in thelr orirsinel versicn, this was lost in the
present version. in eearlier versions it was not only ruled that a

private container nad 1o be anproved 1}]n order to be accepted for

11

international traffic’, but ert.l therein rade the regulations

applicable only to private contziners which 2ave been thus

accepted.12

- L] o 3 1—’ a4 . ]
In the latest version, ° tre arovroval nes lost its effect as

a condition for acceniarce b, t.e rallway, =m¢ nas retzined only

-

part orf its effect &s co:xdition for the grzlication of the rules.

Q)]

Lt is contendec tnat trhese crhanges heve rendered such a blow o the
cosition and effect of the nrocess of aprrovel, that the authors

of these chenges would nave cone betier service to it if they nad

let it die completely. =85 they stand today, tiie parts mentioning
this process only reise & nost of new questions: ihat is the
position of unepproved conteiners? Are they To be refused

11. See, e.g., the 1v01 version, innex ViII, 2rt.10, in Cmnd.2810.

12. Togetner, tinese two regulztiions made tie general sttitude of
the drafters To unepprovec contvaeiners cuite cleer. 1ret, trere
existed there en error of drefting, viz. ©viat if en unapproved
container was barred from tae scone of the regulations
altogether, then 1{ wes ineff ective to regulate that approval
was a condition of zcceptance for international trafiic by the
railvay.

13. Lkote that although tr.e latest version of te CIii main text weas
decided upon in 1970, 1ICo regulations tTiemselves were revised
in 1974 under a snec1al revision proceau*e!blh ars .69 (4)(cﬂ
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altogether, * or can they be accepted? And what are the
'international standards of construction applicable to large
containers!'? Does the status of approval or conformity with
standards cling to the container, or is it lost once the container's
condition drops below the technical reguirement? All these guestions

cannot but be added to the unsnswerable questions mentioned earlier.

This leaves us with art.27(3)(c) of the CI main text, as the
only possible provision in tre CIM to deal with<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>