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1.

Abstract

The aim of this thesis is to contribute to analytical Jurisprudence 

by studying in depth a concept that is characteristically legal and, at the 

same time, both a traditional term of descriptive political analyses and 

familiar in ordinary non-technical usage. The concept selected for study 

is "judicial power".

The intended point of the stu<^ is fourfold? (1) to illustrate a 

useful method of analytical jurisprttdential enquiry? (2) to discover and 

Illustrate the types of features, problems and lessons connected with the 

use of legal concepts, or of theoretical or comoonsense concepts In a 

legal context| (3) to compare to© approaches of descriptive theorists and 

of lawyers to those problems and features, and (4) to provide thereby some 

concrete evidence of the distinction (or absence of distinction) between 

legal thought, method and system, and the thought, method and system of 

com&onsense and the purified commons en no of descriptive theory*

A long Introductory chapter seeks to explicate these particular alms, 

and to place the;, In the context of cont&sporary analytical jurisprudence* 

In the first place, it argues that the sharp distinction, drawn by Prof» 

H. L. A, Hart, between descriptive statements or "statements of fact*, and 

legal statements or "conclusions from rulos", is misleading and ought to be 

abandoned as a solution for the puzsle It was put forward to resolve. This 

argument, if correct, clears the ground for a more-or-less straightforward 

comparison between the "descriptive'1 use of the terra 'judicial power" 

political analysts frorn Aristotle to modern times, and the use of the



ii.
term in "conclusions of law T arrived at by Justices of the High Court 

of Australia in interpreting the Australian federal Constitution. Moreover, 

in the course of th© argument it is suggested that the general criterion of 

the correctness of statements, legal or otherwise, is the absence of 

further relevant questions that would lead to a revision of the statement, 

so that an analysis of the special features of legal language should not 

rely on the simple distinction put forward by Hart, but should seek to 

identify the general and special coridltior s surrounding the maiding of 

correct statements in legal as compared with other realms of discourse* 

Several such conditions are suggested a priori i legal discourse is disting- 

vdsned from commonsonse discourse by (l) the desire for a system in affairs; 

(2) the need to resolve disputes by givinr final answers; (3) the consequent 

definition of terms, and limitation on further questions; (4) the consequent 

possibility of authority and precedent, further limiting questions, and 

providing (5) an actual system of definite terms and relations on which to 

base a transition to more abstract concepts expressing genericaHy various 

systematic relationships possible between definite terms* A conclusion of 

the whole thesis is that such features or conditions of legal discourse may 

readily be identified in the history of the Australian discussions of 

judicial power*

In the second place, the introductory chapter introduces the notion of 

analytical jurisprudence sought to be illustrated by the thesis* It argues 

that analytical jurisprudence is not restricted to an exaialnation of mean­ 

ings, in the sense oi "what current users happen to mean"* The analyst can 

go behind current meanings to tne sources oi such meaning; such sources are 

not necessarily discernible directly in current usage, since they may not be
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present to the minds of current users. But terms such as ''judicial power"

 land in a definite relationship (which Chapters One and Four seek to

 attain) with institutions and their assigned tacks and procedures. Such 

institutions, tasKs and procedures are in fact realizations of certain human 

purposes and intentions (colled in this thesis, values) ; these values aref 

in Biany respects, peculiarly appropriate objects of hiotorical knowledge, and 

a study of them is an indispensable part of an analysis of the terms inas­ 

much as their meaning may be expected to reflect those earn© values. Purely 

legal thought is prevented, by its systematic limitation on further questions, 

from systematically pursuing the stucty of the values realized in legal 

institutional hence analytical jurisprudence is a distinct discipline* But 

the same argument establishes the dependence of analytical jurisprudence on 

legal history, from which it is distinguished only by a lack oi interest in 

narrative, chro&ology, arid non-conceptual factors affecting the development 

of legal institutions and language.

In accordance with the programme and method thus announced, the body 
the 

of/thesis consists of two iarts. The first* luade up of Chapters fwo, Three

and Four, studies a representative selection of theorists who have employed 

the term "Judicial power* in their analyses of government and society, or 

who have explicitly argued against the inclusion of that tera in any schema 

of basic governmental powers, The second part, nad© up of Chapters Five to 

Twelve, studies the history of the term "judicial power11 in tho Australian 

Constitution, seeking to place it in the context of the intentions and 

values of the founders as to the new governmental system and institutions 

they planned, and deponstrating bow the methods and habits of mind of the 

Justice© of the High Court, while presenting many of the features familiar
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from the preceding stucty of pure theorists, have presented also certain 

features that go £ar to eatplain 'the radical divergence between the intent­ 

ions of the founders and the established judicial interpretations of the 

Constitution* In both parts, the notion of analytical Jurisprudence sought 

to be illustrated dictates the method of inquiry adopted: namely, tlie 

historical approach to i^ore-or-lcso self-contained bodies of thought, the 

limitation of the inquiry to conceptual components, and the search, not for 

a "history of ideas*, but for an accurate reconstruction of each of those 

bodies of thought, for a reproduction of the actual premises, methods, 

tendencies and blind spots of each.

Chapter Two, then, offers a detailed esaminatioa of Aristotle's thou^it 

on fundamental governmental powers, including a stud^ of th© Bhetorlc 

(ordinarily disregarded in this context). It shows that Aristotle1 s formal 

discussions of governmental powers, in th© pQll.tiTcj3, present tho triad that 

has beeco© f&EdliarJ via. legislative, executive and judicial; but that 

little or no satisfactory explanation of these teroc and their interrelation­ 

ships is advanced. From the Hhetoric. however, iaay bo gleaned a considerable 

set of distinctions between legislative and judicial power, and a list of 

 Judicial" features shows how closely Aristotle's notion corresponds with 

Bodera notions of Judicial power*

Chapter Three begins by showing how eighteenth century theorists 

employed schema at least terminological^ similar to that offered by 

Aristotle, Oiile differing widely as to the relative status of variotw 

elements, especially Judicial power. It then conducts an extensive survey 

of the method and content of Bentham's analytical Jurisprudaico, to



discover wby Bentham attempted to <3iacredit th© ffemdliar triadie scheoa 

and to replace it with distinctions derived directly from his theory of 

law as ccmand. A link is demonstrated, between the psresuppoaitia s of 

Bentbas^G method and those of Bart's distinction between !f factual" and 

''legal'* discourse. Hh© remainder of tho chapter shows how ?3enthaia, in 

puttii^ his analytical Jurisprudence to work in the construction of an ideal 

Constitutional Code, was unable to do without the familiar triadic schema; 

and how his frequent infooml use of tho term "judicial" reveals the values 

implicit in tho term though excluded from his consideration by his formal 

analytical method*

Chapter Four conducts a more wid0«*ranging eaoaoination of modern 

analyses of powers, in pursuance of the second of the particular aims e»- 

at the head of this Abstract. From a stu^y of X el sen four lessons

are derived: (1) as to the significance of assertions that such-and-such 

are "trua", "essential * or "real" distinctions between powers j (2) as to 

the importance of general theories of law as controlling contexts for most 

analyses of powers; (3) as to the f&acination of vague but apparently ex­ 

haustive terms, and (4) as to the difficulty and importance of the various 

types of element specified in definitions of, and distinctions between, 

powers. It is suggested that these lessons are of general application, and 

each is illustrated at some length from the writings of contemporary 

theorists. It is concluded, £irst« that theories of law (and hence of 

powers) purporting to be of quite general application are unlikely to be 

other than misleading- In the analysis of particular systems, and rely on 

dubious (because unhistorlcal) criteria of validity? £econj, that the types 

of element relevant to distinctions between powers can, perhaps, be reduced
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to four ~ "agODt", "issue", "procedure", "values'* - but certainly cannot 

bo further redooed; ffild. that the terns in any analysis of poolers are 

"analogical", in that their meaning shifts systematically because it 

embraces a set of elements or features which isay all be present in one 

central case (the unalogate) but iiojd not aH be present in other cases that 

can still be usefully indicated by the same terra 5 j^ourtfru that analytical 

jurisprudenco has no tools of its own for drawing definite lines between 

one term and another, but can only indicate the relevant sjybs of values 

realised in particular systems, which values have a priority in character­ 

isations of powers since its utility or "point* is the only test of a dis­ 

tinction between such terms*

Chapter Five provides an introduction to the aecoiid part of the thesis. 

It Indicates the relevance and importance of discussions of judicial pow^r* 

under the Australian Constitution, and outlines the constitutional, histori­ 

cal and judicial context in which those discussions have taken place* Two 

outstanding problerss are identified s (1) whether the Constitution embodies, 

as a controlling context for all definitions of powers, a triadic schermj 

(2) what, <»iven such a schema, are to be tl e definitions distinguishing 

these three powers from one another, or at least judicial power from the 

others* The prevailing solution to tho first proolen, arrived at in the 

Gaae (1915) is set out at length, following the introduction of an

Important theoretical distinction befcwemi "Institutional" and "Abstract" 

doctrines of separation of powers* It is shown that the W^eat Case 

the doadnaiioe of the Abstract doctrine* The prevailing golution to 

  cond problem, as arrived at in AleacpLnder^s Case t is also set out, and 

the ©position revealed between tests centred OR the "issue*, or criteria
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for the Judicial decision itself, and tests centred on the character of 

the "acent" (or tribunal) end Its "procedure* as sovereign arbiter infrer 

jjartos.* lfcis opposition eontinuee throughout the history of judicial dis­ 

cussions of judicial powers one of the conclusions of the thesis Is that 

the terms of the opposition correspond to the first two a mftorl conditions 

of legal discourse suggested ii Chapter One, vis. the cteslre for system In 

afffcirs, anil the need to opt definitely as between parties to disputes,

GhaptextSlx and Seven provide a proof, necessarily elaborate in view 

of the paucity of legally critical historical studies of the Australian Con­ 

stitution, that both the !-%eat Cage and Alexander's Ca.se rc^ resent clear 

reversals of the Intentions of the founders. Chapter Six, supixLemented by 

Appendix A on powers in the American Constitution, sets out the general 

features of the founders' method, language and intentions in relation to 

fttndamental powers, and suggests that the final form of the Constitution 

was die to draftsmen* s desire for verbal symmetries and lawyerlike habits 

of »lnd. Chapter Seven shows th»t the minority Justices in both the Wheat 

fese and Alexander*g Case correctly interpreted the mind of the founders 

on $ie particular sections and institutions In question in those cases. It 

is noted that the leader of the majority In those cases, Isaacs J«, was 

presentlnr views that he bad unsuccessfully advanced as a founder, while the 

leader of the minority, Barton J., was presenting views that had been sub­ 

stantially accepted when put forward by him as official Leader of the 

Constitutional Conventions*

Chapters Si^ht and Nine trace the development of judicial diocussion 

between the establishment of the Constitution and the decisions in the
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ilheat Case and ^(pan^er'a 3a.ae» Chapter Eight shows that, where questions 

as to the balance of ; >tate and Federal powers did not arise, agreement as 

to the meaning of "Judicial power* was general. Chapter Nine shows that 

where such "federal" questions were in issue, disagreement as to the neaning 

of "Judicial povrer"1 was general, acute, and clearly connected with dis­ 

agreement as to the proper answers to the federal questions. It concludes 

with a long section demonstrating the parallelism between the problems and 

lessons identified in Chapter Four and those identifiable in the Australian 

Judicial discussions.

Chapters Ten, Eleven and Twelve divide subsequent Judicial discussions 

into three further phases (1920-.1930; 1930*1952? and 1953-1964) and study 

each in turn* l&ese chapters desaonstrate, more amply and more particularly, 

how general theories of law and of (Australian) federalists provide a con­ 

trolling (if unrecognised) context for those discussions? how l&ilure to 

acknowledge the complex analogical structure of such term® as "Judicial 

power" has led to insoluble problems and coitradictiona; and how rival 

seloctiotis and grading of values is implicit, but often unacknowledged, in 

rival characterisations of

A concluding chapter sets the second part of the thesis within the 

context established in Chapter One and elaborated in the first part. It is 

concluded tliat Judicial reasoning about "Judicial powerrt displays the same 

characteristics as non-Judicial reasoning in descriptive political analysis, 

At the sane tine, it is recognised that a specially legal and judicial cast 

of Bind has bean introduced as an essential explanatory postulate in the 

analytical history offered in the second part. This cast of mind is
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specifically a habit of abstraction, and the set of feature* indicated by 

thie term ia «uibAxl8$d« ibe corroapoiadence between those features and 

eondilioiis suggested in Chapter Cue is notod, and seems to

co .flra both the a priori argument of that chapter and the concrete 

hypotheses of both the general parts.
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ONE

(neral almsi . methM ad

This study of the idee of judicial power IB Intended as 

a work of analytic el jurisprudence. Bat the term "analytical 

jurisprudence*1 is not self-explanatory. The present intro­ 

ductory chapter, then, seeks to explain the general intention 

of the whole work, by showing how the relevant aims end 

methods of analytical jurisprudence are conceived in this 

study* and by introducing in outline the terms and relations 

that constitute the principal tools of the analysis and define 

its concrete aims and conclusions. Since, moreover, there 

is to be included a detailed consideration of the Australian 

federal law of judicial power, in both its genesis and its 

present state, it is of first importance to demarcate this 

study from works of legal history and critical textbooks 

that dght be written on the same law,

That analytical jurisprudence is distinguished from 

legal history and from the writing of critical textbooks 

by nothing more than a pedagogic convention is the general 

conclusion that A,ft«B« Siiapoon too rapidly draws from his 

penetrating discussion, "The Analysis of Legal Concept®" «**
. U%i*; 80 L.Q.. 535* 558.
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What he does seem to establish IB the error of assuming 

that e technical ("legal") Tocabulary must be linked to a 

special ^oftfoal function. 1 What he does effectively criticize2 

is the progremme, announced by Prof* H.L.A, Hart a decade agot3

of elucidating "legal concepts 1* by reference to a supposed 

special function of legal expressions* VVhat he does himself 

usefully propose Is an Investigation of how, when* why and 

with what consequences the meaning of words in legal use 

diverges from and is related to the meaning of the same words 

in "ordinary" uae.U But three outstanding quest lone remain 

to be answered before Simp son's criticisms of Hartf his 

proposal and his general conclusion could be adopted* (1) If 

Hart f s thesis is held to have been mistaken, what IB to be 

said about the problems and perplexities he was seeking to 

resolve? (2) Is the investigation of the meaning of words 

in use really the whole legitimate taste of what pedagogues 

call analytieal jurisprudence? (3) Are the two so-called 

disciplines of analytical jurisprudence and legal history co­ 

extensive, and if not, what is the basis of a demarcation 

between them? The three following sections of this chapter

1. Ibid.,
9. Ibid., 557* , , ,
3» Definition end Theory In Jurlff^ru^eac^ (1953) (else in

70 L.Q.R. 37). 
U* Simpson, op.cit., 80 L.^.fl. 535» 5M>, 557*
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deal with theso three question® respectively.

I

*Fact" gysten^ and ^e^al, concepts

Simpson1 B answer to Hart concentrates on showing that it 

is not a real or relevant peculiarity of legal concepts 

that they characteristically occur in conclusions of lav as 

opposed to statements of feetJ Now the dichotomy between 

statements of -fact and conclusions from rules is indeed ot 

the heart of I>py3tniltion end theory,in iforiefrruflenoei the 

anomalous or special function2 of legal statements so 

frequently there referred to is consistently identified es 

being to draw conclusions from (legal) rules, and grasp of 

this anomalous feature is frequently said to be essential 

to the only fruitful method of elucidating fundamental legal 

notions* And Gimpeon's counter, up to a point, seems to be 

effective; what makes e word or concept legal is not that it 

is used to draw conclusions from rules as opposed to stating 

facts, for the plain fact is that facts may be rule-defined. 

Hart's paradigms are all liable to be turned inside out; 

3ust aa "he is outH can be said to report a plain fact* so

*the ball haa strueJc the wicket 11 can be said to appeal to 

rules* make a claim, or draw a conclusion from the rules of 

cricket f end vice versa .3

1. Ibid*, 543.
2. Hart, op.cit•» 7-6* lk»
3. Of. Hart, op.cit., 21.



Bat oiapeon'o thesis Is weakened by his failure to 

distinguish between rules of correct speech and rules of (non- 

linguistic) behaviour* If it was the letter sort of rule 

that Hart had in raind when he spoke of "conclusions from rules", 

Simpson'e criticisms might seem to be avoided. Moreover, 

el though for Sisipson the root problem is that w of putting one's 

finger on precisely whet is meant by saying th©t a concept 

is a legal concept**,"* it seems that this was not really the 

puzzle that Hsrt was seeking to resolve*

The fundamental theses of Definition and Theory 

Jurisprudence are well-known. One ought not to attempt to 

define fundaiaentel legal terms; one is to elucidate the 

legal statements in which they occur *^ Legal statements are 

to be elucidated by specifying, firstly, the conditions under 

which they are true and, secondly, the manner in which they 

are used, that is, their special or anomalous function, 3 The 

special function of legal statements is to draw conclusions 

from legal rules; it never is to stand for or describe facts*** 

How it seems that neither the puzzle that prompted these 

theses nor the reasoning that connects them have been sufficient*

1* Simpaon, op,cit.» 80 L.q.ii. 535* 545* 
2. Hart o.ct. 1*

» w —^ w^wtj*^^ *^ vrffc*y ^*gp ™ ^^ ™ » ^^ ̂ ^ ^^ ^* w^w

2. Hart, op.cit., 14.
3* Hart, op.cit., 14* 22, 28.
4. Ibid*, 5> 8, 10, 12,
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ly understood by subsequent coflfcientators. tiimpson, &t least, 

does not seem to have inquired ijust why H^rt ascribed such 

importance to the special character of legal statements as 

conclusions of lew* If this inquiry ia raade, it soon appears 

that it is this special character that, In Hart's view, both 

generates the puzsle he seeks to resolve and Justifies his 

injunction not to try to define legal terms*

As a preliminary to stating the precise nature of the 

puzzle Hart seeks to resolve, it is important to see in 

greater detail what Hart means by the special function of 

legal expressions* It is notable that the phrases "to draw 

conclusions from legal rules 14 and "conclusions of law" ere 

given scarcely any direct explanation, beyond a hint that 

they ore equivalent to such phrases as "to record a result"1 

and "to appeal to rules, to make claims, or to give decisions 

under them**. 2 For Hart the cardinal principle is the sharp 

distinction he dra^s between these functions and the functions 

of "ordinary* (non-legal) expressions; the explications he 

offers for these latter functions are very numerous.

Unlike ordinary expressions, legal expressions never 

stand for or describe factsj-* Indeed, never stand for or

1* Ibid., 10.
2. Ibid., 9*
3. Ibid., 5, 8, 10, 12.
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describe anything^ are not statements of fact; 2 have no 
straightforward factual counter par tsj 3 cannot be defined 
In terms of factj^etc* The pivotal concept la, manifestly, 
the concept of "fact* with its correlative, "factual state­ 
ment". 5 An Immediate probltra for the interpreter of this 
concept concerns the relation between "standing for or 
describing** and M facts tt j for legal statements ere sometimes 
said by Hart not to stand for or describe factet and at other 
times not to stand for or describe anything* The obvious 
answer la that, in Hart's new, "facts*1 ar© anything which 
words or statements may "stand for or describe®. But in 
fact Hart offers further indications of whet he understands by 
"the world of fact" .6 A fact is often implied by him to be 
something in time, some entity, person, thing, quality, event 
or process, material or physical or psychological,? A fact 
is emphatically not whatever Is aff irraed in a true or correct 
statement, for legal statements often are true but never 
are statements of fact*® It is not thet legal terras have

Ibid., 5t 13, 18, 23, 23iu
2. Ibid., 15, 21*
3. Ibid,, 8, 12*
k. Ibid,, 12,
5. In Hart's The. Concept of I* aw (1961), substantially the 

saine dichotomy appears in the form of "external*1 and 
"Internal" statements* cf* 36, 86-88, 96, 99, 101, 10l|, 108, 
lli*, 116, 198-199, 21*1*,

6. Definition ana Theory in Jurisprudence, 3,
7. Ibid., 5, 12, 11* t 16. See also "Hart, "The ascription of

Responsibility end ctights" in A.G.TJ. Flew (ed,) "Logic and
(continued un next page)
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counterparts in the world of fact; such terras may p-rheps 

have a complex connection with that worldj* what they have 

not la factual counterparts in terms of which they may be 

defimd*

Here, then, is the link with Hart's injunction not to 

define legal terms* A request for definition is a request, 

not for an elucidation but for a paraphrase, 2 translation-* or 

synonym,^ and characteristically is expressed by a question 

of the form "What is A?*5 Such a question is answered by 

indicating & counterpart in the world of fact, some corres­ 

ponding thing, person, quality, event or process, material, 

physical or psychological, which the word WXW stands for or 

describes.^ Hence, since legs! terms do not stand for or 

describe anything (or anything in the nature of a fact), such 

an answer is not available.

(continued fro® previous page)
Language" (First Series, I95l)» 159* 162; but note thet 
in various other important respects, Xftfinition and Theory 
in Jurisprudence represents © considerable change of view 
with respect to the earlier article. As to "feet 1* see also 
A, ixosa, On Lew and Justice (1958), 173•

®« 'Definition end The, or.y-in Jurisprudence» 1L*, 16, 20, 21, 28. 
The doctrine that "legal statements ' aaay be true or felse 
represents one of the considerable shifts of view as bet­ 
ween "The ascription of Responsibility end nights" and 
Definition and Theory in Jurisprudence* of, Hert in Flew 
led,;, op.cit., 155t 156,

t. Definition and Theory In Jurisprudence, 26.
2. Ibid.
3« Ibid.
J*. Ibid.
5. Ibid.
6. Ibid,

21, 22.
13.
3, b, 7, 14, 18, 23.
8, 12, Ik.
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Thin is why, in Hurt's view, requests for definitions 

of fundamental legal terms resulted in a "forbidding jungle 

of theory11 .1 Definition and theory. For requests for 

definition were simply the form in which the fundaments! puzzle 

waa manifested end expressed. A definition of s term indicates 

the counterpart in the world of feet which that term stands 

for or describes! and the puzsle with which Hart's lecture 

grapples is "how some general type of expression (sell* legal) 

relates to fact",2 (where the relation is presumed to be 

direct rt straightforward connexionw3 and not merely some complex 

and indirect connection) *

On this interpretation, the fundamental unity of Hert's 

theses is evident. A puzale ie identified; it is the relation 

between legal expressions and fact. Ite manifestations are 

revealed| they are the recurrent requests for definitions, 

since definitions are meant to disclose a factual counterpart 

of a physical or psychological kind which the definiendum 

stands for or describes* Such a counterpart, if found, would 

solve the puszle. But this pusszle ie not to be solved by 

definitions, since legal expressions anomalously have no factual

1. Ibid., 3.
2. Ibid., 13.
3* Ibid., 5.
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counterpart which they stand for or describe* but only drew 

conclusions of law. Hence the puzzle is rather to be 

dissolved by showing that both the request for definition, 

and the answering theories identifying facts which the 

definiends described, were misconceived - the root of the 

misconception being the; ffeilure to realise the special 

character of legal expressions.

The foregoing analysis of Definition and Theory ifl 

Jurisprudence has been necessary for three reasons. Flretlyt 

it shows that Simpson did not really get to the bottom of 

either the puzsle of Hart's response to it. Secondly, if 

the puszle were genuine and Hart's response were found to 

be inadequate* it would be necessary to deal with the puzzle 

in the course of an analytical study of **judicial power*, 

Thirdly, if the puzzle were genuine and Hart's response the 

true solution, considerable doubt would be cast on the 

fundamental programme of this thesis: for if there were a 

radical logical distinction between statements of fact and 

conclusions of law, It would seem inappropriate to institute 

any almple comparison between descriptive ("factual") anelyses 

of society that employ the term 'judicial power" end Judicial 

and legal interpretations ("conclusions of law*) that employ
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the eazae term*

But in fact, as we shall argue, the puzzle rests on a 
simpler and uiore radical confusion than Hart perceived* The 

real objection to J^efinitlon and theory ftn Ju.riffpru^enoe is 
tlist instead of revealing and dissipating this more general 
confueionf Hart simply consents to it and seeks to avoid its 
particular consequences in jurisprudence toy pleading tiie 
special character and anomalous function of legal expressions*

The confusion of those who have been perplexed by the 
puzzle becomes apparent as soon as that puzzle is clearly 
articulated* We have said that it concerns the relation 
of expressions to fact, where "fact" is understood as we heve 
seen Uert understands it, and where the relation is presumed 
to be direct, and not merely some complex or Indirect connect­ 
ion* This is why the theories generated by the puzzle are, as 
Hart Baye, united in contriving recta « wthe future facts, 
the complex facts or the psychological facto"'' - which legal 
expressions can be said to stand for or describe* This is 
the reason, too, why the pazisle manifests itself in requests 
for definition that take the form **^hat is X?**2 How since
1, l^finitic^^d Theory in tTuriapri^qnce* 12. 
^ jbld ;f 3> 23 f 214, ?8,
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fcart cancLeianc requests of this form, it is clt.&r that he 

regards his own form of elucidation - specifying the conditions 

under which legal statements are true - SB inappropriate to 

answering such requests• Hence it is important to discover 

precisely what ie the force and waning of the "What.*.? 11 in 

requests of this fora* given that this M tVhat.**? w floes not 

anticipate the content of one of Hart's elucidations*

The answer ie not far to seek* It ia implicit (in Hart's 

account) in the content of the theoretical responses to the 

requests, for these responses indicate facts to which the 

legal expressions directly correspond, where "facts 1* er« 

physical or material or psychological - already out there now 

in the past* present or future - and where correspondence 

is a "straightforward" matter of standing for or describing* 

It is explicit in the following revealing passage: 1

At what point then would the need be felt for a theory? 
£ ould it not be when someone ©eked "When it is true 
that Smith owes Black £10, here is the name Smith 
and there is the man Smith, but when Smith and Co* owes 
£10 to Black what is there thet corresponds to >.uith 
end Go* as the man Smith corresponds to the man Csiq; 
sell. name] Sraitn? ihat ig £iaith end Go. Ltd? Uhst 
is 1.1 • which has the right? Surely it can only be a 
collection of individuals or a real individual or a 
fictitious individual? 0 *.*

To give an adequate critique of this passage and Hart's use 

of it, it is necessary to introduce the idea of analogical

7]Ibid., IS.
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terms* This idea will fora an important tool throughout 

the preoent thesia. In one form, it is a subordinate second 

strand of argument throughout Definition end Theory in 

Jurisprudence* We can introduce it by observing this second 

strand as applied by Hart to demands for definition and theory 

of the sort reported in the passage just quoted, For, 

although Hart deals with this particular demand in the way 

already elaborately set out, he later indicates a rather 

different response in terras of the idea of analogy:*

Kven in the simplest case of all when we say "X Is 
a servant of Y end Go.* the facts which justify 
the use of the words WX is a servant** are not 4u%^ 
the same es the facts which support "3mith is 0 
servant of Brown" * Hence any ordinary words of 
phrases when conjoined with the navies of corporations 
take on a special legal use, for the words are now 
correlated with the facts, not solely by the rules 
of ordinary Knglish but also by the rules of English 
law much as whtn we extend words like "take" or "lose" 
by using them of tricfcs in a garoe they become correlated 
with facts by the rules of that gaiae..** 
• ••the word Mwill w shifts its meaning when we uee 
it of a Coapanyt the sensa in which a Company has a 
will is not that it wants to do legal or illegal 
actions bat that certain expressions used to describe 
the voluntary actions of individuals iasy be used of 
it under conditions prescribed by legal rules*..« 
Analogy with a living person and shift of meaning 
are therefore of the essence of the mode of legal 
statement which refers to corporate bodies••••Analogy 
is not identity***.

How it will be noticed that the account of "fact*1 seems to 

have been modified in this passage. For to speak of express-

1. Ibid*, 26-27•



iona being "correlated" with the facts which "justify" or 

"support*1 their use is by no means identical with talk of 

expresalons "standing for or describing" the facts that 

ere their "straightforward counterparts" • Correlations and 

dust If ie at Ions *aay be more or less complex. The correlation 

between "Smith's servant" and Smith's servant is one thing ; 

between "Smith end Co. f s servant" and Smith and Co,*® servant 

it is perhaps another thing; between the conductivity of a 

metal and ita temperature, correlation is certainly yet 

another thing. But if these "correlations" are not all of an 

identical mode, neither ere they eo dissimilar that we should 

be surprised thfct the same terra* "correlation", is used in 

each area of usage. As Hart seys, in another connection, 

".,*we have the conviction that.*. there Is some principle 

and not an arbitrary convention underlying the surface 

differences*.* And when there Is some principle* BO that the 

meaning of a term shifts systematically as one moves from one 

area of usage to another, the term can be said to be

So Hprt is correct when he stated that the terras "servant" 

and "will" are analogical when applied in tslk of individuals 

end corporations, just ae the terms "take " and "lose" are

1.Ibid. f 5.
2.Cf. $• Hampshire * y bought and ^ctlon (i960), 223; B.J.j?". 
Lonergan, Insight (195 f] ' * 361 .
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analogical when used in talk of beleaguered etroigiolde and 

games of cards* But Hart falls to generalise his insight* 

For it seems that, if "servant", "will", "take" and "lose" 

are analogical terns, so elso are such terms as "correlation" , 

M justification" and, far more significant for us, so equally 

are such terms as "ie", M itM end "fact". 1 Visaing this, 

Hart dieses the opportunity for a far more radical and final 

dissipation of the puazle then is in fact achieved in 

Definition 1 Therv in Ju

1*Ve are now in a position to comment on Hart's case of the 

man rto is puasled by "Smith and Co.*. Someone who sayss 

"Here is 'Giaith 1 and there is Smith; but i^hat is to corres­ 

pond to 'Smith end Co. 1 ?" seems, if he is perplexed, to be 

assuming that all correspondence is s siniple matter of point­ 

ing to some visible or qua si -visible 2 object; end lie is 

assuming that the concept "correspondence'* is not complex, 

iimltiforia and analogical but simple, straightforward end 

univocal. Likewise, someone who saysi "Here is amith; what 

is uuiith and Co.? M seeras, if he ie perplexed, to be assuming 

that all forms of the verb "to be" are, subject to the mere 

matter of teneee, not analogic©! but univocelj he is assuming 

that being is e simple aiatter of being the object of some

1. Hampshire, loc«cit.
2. If " quasi -visible 1* is vague and laysterious, BO is the 

assumption it seeks to report.
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kind of looking and pointing. Someone who says; "Kere is 

Smith ttho hee a right to £10; but when Smith and Go. is owed 

£10, what is ii that has the right?" seems, if he is 

perplexed, to bo assuming that sll subjects are constituted 

possible subjects by being, as Smith is conceived to be, 

already out there, the object of a possible looking or point­ 

ing; he ignores the possibility that the reference of the 

term "it* varies systematically as one moves from one area of 

usage to another. ** Finally, someone who looks for pnewers

to the foregoing questions in terms of facts, and i&ho is at 

a loss when he finds difficulty in specifying any person or 

materiel or psychological thing, quality, event or process 

to be "described*1 by "Smith and Go.'*, is evidently assuming 

that "fact*1 always is a straightforward matter of being 

"already out there" in the pest, present or future and 

available as the object of a simple (even if verbal) pointing. 

But no reason can be advanced in favour of these assumptions 

other than the frequency with which they commonly are j

In short, the argument implicitly put by Hert in the 

form of the questions raised by the puzsled observer of Smith
1. In using the term "reference", it i© not suggested that the 

reference and meaning of the term "it11 can differ in any 
relevant sense. S«Hampshire seeme to use "conventions of 
reference" and "rules of taesning" interchangeably: see 
Though! and action* 16, 216. It is true that, ©s <i.M. Here 
points out, the word H it" has © referential function, rgther 
than a descriptive meaning of its owns see Pr.eedog} and

(continued on next page)
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and Co. proves nothing about legal concepts because It proves 

too much. For exactly the same pedantic and confused quest­ 

ions could be raised about a great number of abstract concepts* 

if not ell abstract concepts, that h©ve no apecial reletion- 

ship with the alleged anomalous character of legal concepts* 

To find examples i one need go no further than the previous 

sentence: "When X. has 8 relationship to Y, wh©t is jjjj that 

X has?"j "I can see X, but where is X's character?"; etc.» 

etc. But if a closer analogy is required, one can refer to 

the elementary laws postulated by the theory of mechanics! 

for the trajectory or velocity of an object io visible or 

at least empirically appreciable in a very straightforward 

way, but the laws of mechanics postulate various "vectors" 

or "components" of this trajectory or velocity, and as to these 

"components", it seems, the seme "puaalement" could arise.

In fact, the muddle of those who are puzzled in such 

ways by the relation between lejel expressions and feet seems 

to be a puzzle not so much about the special character of

expressions, as about the character both of meaningful

(continued frora previous page)
Keaaon (1963), 9« But ue are not ©peaking of "it" other­
wise than in the context of a full proposition, and it
is not true that there can be bare reference without
meaning: see T.HcDeroiott, (ed«) in 3t f Themes A QU ine si
gu^Tia Theolosriae. Vol.11 (196U)> 178-179 .
For some hinte about the complex relations between seeing,
describing and "facts", see J. V-idom, "Oode", in Flew (ed.)
Logiq end Language (1951) § 19O197; cf. Wisdom, Xiytejp- *
pret&tion and Analysis in relation to Bentlieaa's Theory Of
Definition (1931), passim. ——— ——



1.17

relations and expressions in general and of fact itself. It 

is not ao rnuch the mistake of trying to force anomalous 

legal expressions into the ordinary mould, as of supposing 

that there is a single simple "ordinary" mould of the sort 

that is reported in Hart's account of the puzzle and affirmed 

in Hart's own account of the world of fact. So in the 

remainder of this section we shall try to sketch one 

resolution or dissolution of this puzzle* In effect, this 

sketch provides one possible explanation of the notion of 

"conclusions of law", but without resort to the chimerical 

opposition between such "conclusions" and "statements of 

fact".

Yftiat we have argued does not imply that the notion of 

"fact" is completely equivocal* It seems coherent with the 

facts about man's complex and multiform intellectual life to 

say that expressions that express (whether adequately or 

inadequately) correct Judgments are statements of fact. A 

fact, on this view,1 is whatever is affirmed in correct 

judgments (and mistakenly affirmed in incorrect .judgments). 

The principle linking or systematising the diverse applicat­ 

ions of the analogical term "fact" is that a correct judgment

1« The theory advanced here is proposed and exhaustively 
worked out by Lonergan in Insight (1957)» 1 -



1.18

is made when one's suppositions and conceptions answer all 

the questions that reasonably and relevantly arise from, 

ultimately, the relevant field of sensible, imagined or 

remembered experienced Hence the world of fact is as 

multiform and complex as the totality of correct judgments 

from every field in which such judgments are passible.

One can defend the foregoing assertions by pointing to 

ordinary usage of the terra "fact"; but the general form of 

a defence must, consistently with the assertions themselves, 

"be thist that this explanation of the term "fact" is 

coherent with man's complex ways of knowing, and, negatively, 

that there is no other principle by which at once to link 

the v st range of facts and at the same time to distinsruish 

the realm of fact, or factual discourse, from wha tever 

other realm one chooses to consider* For example, the 

principle, or notion of "fact", implicit in Hart's pivotal 

distinction between fact and law seems to be incoherent with 

the claim of Definition and Theory in Jurisprudence to be a

1* It is necessary to refer ultinet ely, to "experience" 
in order to preserve the distinction which all would 
want to make between factual propositions and "correct" 
but analytic propositions such as a«b:^b*a. The 
correctness of the latter is guaranteed by the rules of 
meaning governing the use of the signs M«" and **^> M (or 
the notions of "equality" and "Implication"), But rules 
of meaning and in particular the rules governing the use 
of these signs may be multiplied, amended and legislated 
for more or less at will and indefinitely, and thus are 
not, in themselves, subject to the criterion of correct­ 
ness* In propositions such as a*br>b«a, the neutrality

(continued on next pa ge )
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contribution to knowledge. For if one is inclined to accept 

Hart*e view as correct, one can ask oneself what are the 

"facts", in Hart's sense, which the propositions in 

Definition and Theory in Jurisprudence "stand for" or "des­ 

cribe" in any "straightforward way". The putting of such a 

question forces a revision of Hart's conception of "fact".

What we are suggesting, then, is a transposition of 

the problem of distinguishing realms of discourse, from the 

raisleadingly posed distinction "between "factual statements" 

and "conclusions from rules", to the perhaps less mysterious 

investigation of the varying conditions for the making of 

correct Judgments. Such a general investigation can here 

be made in only preliminary fashion; but what emerges is 

related in such a way to the features which emerge from 

our particular study of the concept of "Judicial power", 

that it may both illuminate, and be illuminated by, that 

particular study. Still, the point and limit of the following 

account must be carefully borne in mind; in particular, the 

absence of reference to "rules of behaviour" is not to be 

taken to imply that a complete account of law can be given 

without reference to so obviously central an element.

(continued from previous page)
of the terms & and b preserves the merely legislative 
character of "»" and ":D"i See Loner^an, oD.cit.. 30k- 
315.
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We can begin with an example of the sort of distinction 

sought after. 1 From the point of view of empirical science, 

it is a fact that "the planets move in approximately 

elliptical orbits with the sun at their focus". Prom the 

point of view of plain coramoneenee, it IB a fact th?at "the 

earth is at rest and the sun rises and sets". Wow both the 

foregoing propositions can be affirmed as correct, sInee 

empirical science and plain commonsens© have different 

criteria of relevance In the a-plication of the principle 

that a judgment Is correct when there remain no further 

relevant questions that might lead to Its revision. Prom the 

viewpoint of common human concerns it Is quite sufficient 

to know that the earth on which we build ordinarily does 

not shift and that the sun rose this morning. Hence the 

coramonsense concepts of motion, rising and set tin- can be 

affirmed by commonsense as correct; and each time the 

relevant data is experienced, a man of plain commonsense can 

affirm as an unquestionable fact that the sun Iq setting, 

For empirical science, however, such a proposition ie by no 

means unquestionable, for the terms and relations "motion", 

"rising" and "setting" are ill-fitted to play a part in a 

complete and verifiable explanation of data In which terms

1* The example is taken from Lonergan, op.cit., 293-299; 
see also Hampshire, op.cit., Hi-15, 21.
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are ideally defined, not by their relations to us, but by 

their relations to each sther. Thus it is possible to 

distinguish between two distinct (though not separate) 

domains of discourse, and this distinction is not to be 

controverted by pointing out t v at empirical science can 

interest itself in comraonaense concerns, such as w^en the 

sun will riee in Oxford tomorrow, nor by referring to the 

fact that empirical scientists also are men of plain 

commonsense.

Before locating legal expressions on the map of 

human discourse, it is necessary to make explicit a distinct­ 

ion that is implicit in Definition a,nd Theory in Juria- 

prudenoe. Some legal expressions are obviously non^faotual, 

in no way state what is the case, and hence could not be 

mistaken;^ the expression "no corporation shall consist of 

leas than seven persons'* is £daVted, in most contexts, not 

to affirming what is or will be the case, but to inducing 

certain courses of action and restraining others. Ouch 

expressions, whatever their source, we can call legislative, 

and they are not the subject of the present discussion* 

Other legal expressions affirm and deny what, in some sense 

yet to be defined, is or is not the case, and are apt to be

1. See A« Kermy, A$tion^ Emotion and Will (1963), 216-218.
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pronounced correct or incorrect according as there are not f 

or are, further relevant questions that would lead to their 

revision. Unless otherwise indicated, the term "legal 

expressions'* in ttiis discussion is to be understood in the 

latter sense. Between the two foregoing types of legal 

expression there is, as is well known, a spectrum of 

expressions whose status as essentially legislative, or not, 
is a matter of controversy; but this controversy, and th© 
expressions to which it relates, are complications hest 
left until the solution to the present controversy is 
outlined, 1

Clearly, legal expressions do not certain to the
of 

domain/empirical science* The relevance of the questions

that would test the correctness of some legal affirmation 
is not determined by the ideal of a complete and verified 
explanation of all data, but rather obviously, like the 
affirmations of plain oommonsense, is limited by a variety 

of other human concerns and interests, desires and needs* 
But equally, legal expressions do not form part of plain

1. Kotice also the legislative or optotive aspects of many 
legal expressions: their force as precedent, their 
suasion an claims, etc. But this need not affect their 
meaning ^t logical status; cf. "He did it". In other 
words, the case where assertions may have legislative 
force or may influence others in predictable ways is 
not to be assimilated to the case where a different 
moflal operator attached to the same sentence-radical 
effects a change in the logic of the sentence: see 
Kenny, op.cit., 222-228.
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commonsense* It may be worthwhile to suggest some funda­ 

mental bases of a distinction "between commonaense and 

legal discourse.

In the first place f the existence of a leral system 

witnesses the fact that among the human concerns and 

interests, needs and desires is th© quite special desire 

for the establishment of an intelligible and operable 

order and system among human desires, actions and affairs.

But, In the second place, unresolved disputes run 

counter to all orders and systems, and the nesd for a 

definite resolution of disputes Involves a special limitat­ 

ion on the relevance of further questions. For where plain 

commonsense, unconcerned with this special need, might be 

content with terms and expressions that remained vague and 

undefined, and might have been unwilling to answer, Yes, or, 

No, to the question as posed, the legal ,1udge ordinarily 

is obliged to answer, Yes, or, Ko, to the question as posed, 

and hence to give a determlnacy to the principal terms of 

the question sufficient to enable him to assert with reason 

that the aquation does or does not, quite definitely, 

correspond to those principal terms.1 Thus, where plain

1. Cf• Ch. Perelman, The Ides of Justice snd the Problem 
of Argument (1963), 90j100.~~



oommonsense, faced with the question "Fas A got Whit©acre?" > 
might be content to answer "Yes, in one sens© and Ko, In 
another*1 , a judge ordinarily will hare to go further, and say 
(for example) "Yes [or No3, since 'having whiteacre 1 
Includes having 'possession* of Whiteacre, and here A indeed 
possesses whiteacre*1 .

In the third place, given tte definition or deter- 
minacy of terms and relations resulting from this fact that 
the judge has to give a definite answer (and hence a 
definite meaning) to questions that .nay have been vague, 
authority and precedent (as layers understand those terms) 
becorae attainable* To follow an authoritative precedent 
It Is not sufficient to make an obeisance to its distin­ 
guished author; one must be able to grasp that the content 
of his judgment meets the question one is seeking to answer, 
and such a grasp cannot reasonably be affirmed as even 
probably correct if the meaning of that Judgment is sheerly 
vague. Nor does it help that one's own vague question may 
be expressed in exactly the same way as the question with 
which the former Judge was faced; for vagueness in express­ 
ion implies a spectrum of possible meanings, and one's own 
anticipated answer may well lie at one end of the spectrum 
while the former answer lay (if the truth were known) at 
the other. In such a situation there can be no following
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of precedent "but only blundering about with words.

In the fourth place, authority and precedent combine 

with determlnaoy in legal expressions to permit that 

systeraatisatlon of affairs which is, as we said, a common 

enou^i but noteworthy human Interest and desire. Corres­ 

pondingly, this desire underlies authority and precedent, 

and reinforces the demand for determinacy, if disputes are to 

be solved, with a demand for atill further determinacy, if 

disputes are to be solved systematically*

In the fifth place, such a system constitutes a 

further datum on which intelligence, which has arrived at 

the determinate terms already postulated, can base such 

further notions as right, duty, liability, corporation, 

responsibility, contract, State, power, title, ©state.... 

In plain oommonsense, for example,^ A has as much land as he 

habitually pontrols - where by \qpfl_ i® meant the subject 

of possible looklngs, pointings, walkings over, diggings, 

fencings and grazings; where controlling is an elementary 

matter of shouting and shooting, fencing and fearing; and 

where haying expresses the recognition by everyone of common- 

tense that control has a number of further consequences that

1» With the following account, contrast Hart in Flew (ed.), 
op.clt., 161.



1.26

not, and in plain coHiaonoense cannot, be specified too 
closely. But in law a pattern of authoritative pronounce­ 
ments about persons and land has effected a systematic 
redefinition and determination of terms, A now free as much 
\qqfL as bo has .flffilft to ~ where Xmyl now is the subject of 
wills and deeds and other recognised expressions within the 
system, and further questions about its risibility* 
accessibility, stability or utility are liable to be summarily 
pronounced irrelevant} where fey^n^, a, .tltj.fi fry. . jffiid now 
expresses the fact that the system of terms and relations with 
which this expression is coherent permits the supposition 
that there is c defined relationship between the defined terms 
4 an& Wl^t^ea^ret^ while further Queotions about whether & 

does or will or could ever flgpfrtypql the l^ayufr (in any sense 
that coramonsense would bother to consider), are now liable to 
be sum-nap ily pronounced quite irrelevant to the correctness 
of that supposition; where, finally, foeylnfl land now is a 
residual link expressing, not directly a fact within the 
system, but rather the further fact tfau&t the abstract system 
(which originated in oomonsense questions) still has to
:*\

answer the vaguely expressed but concretely imagined questions
«MMIM*M««M*ll««aNBMIMMM«>«MMMMaMm*MIM«M«M^

1. Of. D. Berhaia, Theories of Legal Personality*, in I-,0. 
(1958J
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of the men of coracaoneense whose affairs it is attempting 
to systematise t

In ehortf tfce legal concepts of land and land-holder© 
are reached by an authoritatively systematic redefinition 
of terms that prescinds from many questions that plain 
ectB&onsena* would regard as relevant* in that terms and 
relations within the resulting system need bear no assignable 
relationship to what In comonsense can be predicted or 
imaginatively pictured as occurring* And the concepts of 
estates, titles, rights, etc** are reached by grasping the 
fact that this redefinition has been accomplished. When one 
can graap botn that there la a system in which, given some 
prior data, the terms "A" and %hiteacre% and a meaningful 
relationship between them, have been defined and may be 
affirmed, eqff what taese definitions of terms and relation­ 
ships are, then one can conceive and affirm that "A has a 
right to r<hiteacr« M *

Now it may be esked whether comaoneenee 10 really m 
plain and primitive as it has been made out to be; and further*
whether it is not the case that comaonsense asserts and denies

here
rights, duties, responsibilities* etc» f that have/been explain­ 

ed aa derivatives of determinate (legal) system. The first
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answer is that ''plain coinnionoense" is, in our explanation, 
an explanatory postulate. There are fei&f if enyf people 
who have no grasp at all of the feet of legal system, and who 
can make no use of the vocabulary associated with that 
system. The second answer is that, apart from such leakage 
between the domains of discourse, comonaense is capable 
of basing its own insights on its own system to arrive at 
its own oonceptlons of rights, duties, responsibilities, etc. 
We have argued, in effect, that the judge abstracts from 
the data of sense, memory and imagination to reach determinate 
terms and relations* But the fact is that all thought and 
language represents, in this sense, an abstraction from data, 
and the di Terence to be assigned between legal and common- 
sense abstractions is merely that the former attain a 
relative deter niinacy by being performed with an eye to the 
need for definitive decision, and subject to authoritative 
precedent end the desire for explicit and explicable system. 
It cannot be stressed too much that consaoneense, as a stock 
of notions shared in varying measure among "men of common- 
sense", is itself a system of classification, identification, 
and differentiation, adapted life® legal system to the
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controlling of experience and action* A© Hampshire has said: 1

Reality and experience cannot be thought about unless 
we hare rules that correlate particular groups of signs 
with particular recurrent elements in reality end 
experience*.. Reality is not divided into units that 
are identifiable apart from some particular system 
of classification.... After the early experiments of 
Russell and Vvittgentsteia, c&ost contemporary philoso­ 
phers are probably convinced that the Idea of w the 
£ sets'*, which are already individuated in reality 
Independently of our forms of reference to them* is 
an illusion that cannot be given a sense* ?$e divide 
and redivlde reality into its segments along the lines 
Of our practical interests, which are reflected in 
our conventions of reference.

Gomraonsensa is a domain of discourse* or group of similar 
domains of discourse, roughly delimited by practical interests 
that differ from the interests of empirical scientists as 
scientists, lawyers as lawyers, philosophers as philosophers* 
The language of eorarnonsen®e, like other languages, la isade 
up of terms, available for definition, and of the rules of 
meaning (or syntax or gratamar) thst govern the coalescence 
of the terms Into intelligible propositions; these rules 
of definition mid syntax are what Hampshire ©alls Its 
"conventions of reference11 , and constitute a "system of 
classification'*. Hence, If we cculd imagine a world of 
oontnonsense without legal system, there could ©till be tal& of 
rights and duties, etc., in as much as there was already, 

in commons ens e end its language, a system and more or less

1. Hgjopshire, op.olt., 11, 223» 216; see clso 56, 65,
150* See also F. Walsmann, "Verif lability", in Flew (ed.). 
op*clt.,
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detenainate terms and relations within th©t system, ready

to be grasped together in the single abetractive insight that

conceives the notion that A has a right to Whiteacre*

However, if cQBaaonsenee apart from any contact with 

the added determinate? and self -consciousness of legal thought 

of making such abstractions from the fact of its

own leas determinate systemt it also ia rarely interested 

in making them on its own behalf* Goa^aonseaee is plain 

eoBEionsense to the extent that it fails to concern Itself 

with systems, reflections, speculations end theoretically 

coherent explanations* iienae* plain a*#saoneense ordinarily 

does not advert to the fact that "ordinary factual atatQ,.iente" 

are, in an important sunse, conclusions from rules;'' and the 

puzzle we have been trying to unravel stems largely from an 

unwillingness to shift fron couiuouBense dietinctiuae, aucii 

as that between "factual*1 and ''rule-governed 1 ' discourse, that 

are sufficient for iaany practical purposes but ill-adapted 

to play a part in a coherent explication of the logic of legal 

and non-legal thought* This is why the tana "rules 0 did not 

figure in our first account of the special characteristics of 

legal system and legal discourse! for the unselfconscious

1* la 'The Ascription of xieeponeibllity and lUghta1* (Flew,
Op*cit. f 1§6) 9 Hart saye that "rules of law ere not 
linguistic or logical rules, but to a great extent rulee 
for deciding11 * But what is not specified IB in what 
sense linguistic rules aq» fifft ^ieB for deciding*
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commons3ns« that we all share, backed up by the qfl hoc 

terminology of the comaon law,** Is only too ready to leap 
to the conclusion that At Is its content of rules that marks 

out legal system and discourse, and that confers on it a 

special logical functloat It is only when philosophical 
reflection reveals the rule-governed nature of ell discourse 
that the importance emerges of a further effort to identify 
end characterise the special conditions governing the genesis 
and affirmation of legal rules, legal system end legal 

expressions.

Of course, it la true that, SB we said, the aim of the 
legal system is the establishment of an order in human ©ffairsj 
a greet part of th» legal system la constituted by, end esust 
be described in terms of* rules of conduct or behaviour; and 
allowance must be made for what ve have called "legislative 
expressions'*. It is possible that when he spoke of "conclus­ 
ions of law1', H&rt was thinking of such "rules of behaviour" 

as opposed to the rules of correct legal expression (linguistic 
behaviour) thet Slrapson refers to in his erlti<jue Of Hart. If

1. Via. "question of Isw" <* ^rjueetion of fact*** It seems thet 
this distinction cannot be explicated in other than 
historical terms - the former being the questions that 
happen to be left to the ;judge, the latter to the 3ury. 
See R, Orossf Precedent in English Law (1961), 2^3. Of, 
Hert, in Flew I op.cit,}, 15*4*
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so, as we have suggested, many of 3iinpaonf 3 criticisms do 

not touch Hart* Bat, at the same time, it la guite unclear 

now the circumstance that many rules in the legal system 

are guides to non-linguistic conduct (however important that 

circumstance may be in a complete account of law) can fo« 

regarded as the ground or cause of the puasle stated by Hart 

or relevant to it® dissolution. Legal rules, whether of 

definition, linguistic or non-linguistic behaviour, establish 

a defined and systeuiatic relationship between terms, and the 

leap to new and more abstract terms euch as "right% w <2uty% 

"power 11 , "corporation**, etc., is made, not by noticing that 

certain expressions offer to guidft non-linguistic conduct, but 

by reflecting on the systematic* relationship postulated* It 

muot be said that many and doubtless valuable distinctions 

zaey be drawn between different types ol rule constituting 

or existing within any legal system; nor are we denying that 

Hart*a account In Definition and theory In Jurisprudence has 

its uses and merits; nor, finally, are we asserting that an 

account of the aeeninp. of "rights" and "duties** could be 

given without reference to rule© or behaviour* Our 

argument, however, IB designed to resolve a general pusale 

that does not setsa soluble by appealing either to "rule.a" or 

or to distinctions between different types of rule within 

the systein*
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There are many further questions to be answered before 

the solution here advanced could be affirmed without qualificat­ 

ion, but there seerns little reason to doubt that such questions 

can be answered coherently with the foregoing outline. For 

to be © good lawyer is to have the art of hitting upon the 

correct answers, or the probably correct answers, to legal 

questions. But learning to be a good lawyer is not primarily 

a matter of learning various legislative express ions, of 

studying the orders issued by courts and legislatures* 

Primarily it is a matter of learning to locate the sources 

of authoritative precedent, to think In term© of the system 

that is constituted by th© affirmations and actions of 

authoritative sources, to grasp with ease and confidence the 

fact of system and the fact of the system's determinate 

interpretations of particular types of data, and finally to 

limit one's questions to the legally relevant (ignoring o? 

firmly subordinating the many rival concrete criteria of 

correctness) « And it/these features, a$ we shall see, that 

go furthest to explain the course of judicial interpretation 

of judicial power- in Australia,

II

Sources • values ma meaning in jurisprudent lal analyses 

is a second Question that awaits an answer if
t beSliapson'e view on the analysis of legal concept© are to/ accept-



ed. For Simpsoa, too f identified the main problem as the 

effective discrimination between legal end non-legal system* 

By way of solution he proposed as investigation into the 

meaning of words in use, a comparison of legal with non- 

legal meanings > and this* he suggested, was a task cotmnon 

to "analytical jurisprudence" and "legal history*', Stillf 

prescinding for the moment from the alleged identity of the 

latter types of study* we ask in this seetions Is the 

investigation* coaparatiYe or otherwise* of the meaning of 

expressions in present (or past) use the whole task of 

analytical jurisprudence? In answering this t we can consider* 

by way of example* th© expression "judicial power***

Any proposal to examine "the meaning of words " is 

affected by a certain ambiguity. A parallel ambiguity appears 

when it is said by modern philosophers that "the proper 

concern of philosophy is with concepts, which implies a 

concern with the uses of words" * and that at the same time 

"philosophical problems are not 'about language 1 but about 

knowledge* armory* truth and other things"*1 In both cases* 

the question arise® t Is the investigation to stop at what 

people happen or happened to mean* at the concepts people

1* O. Warnock* Smfoiqh Philosophy sincg 1900 (1958) , 153, 89*
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happen or iiappenod to have?

For example, the expression **judicial power1* is one 

familiar at leaat to lawyer© and legal theorists, and it 

Yvill be assumed that readers of this thesis could use the 

expression with ease and confidence in a variety of contexts. 

It will be assumed, moreover, that these readers oould even, 

given a little time, compose en article on "judicial powtir** 

for a dictionary of current usage* In short, these readers 

will be assumed to have a concept of judicial power that is 

quite adequate for ordinary purposes, to know the meaning 

of "judicial power", end in general to know what judicial 

power is. Still, it is in the same sense that we know whet 

dogs are, and there remains another sense in which most 

of us do not know what dogs are, if biologists and vets are 

not to be declared redundant* The difference can be explained 

by distinguishing nominal (whether lexical or stipulative) 

from explanatory definitional^ toy returning to sources. Llore 

particularly, by refusing to accept the "practical* limitat­ 

ions cCBuaonsemje ordinarily imposes on the relevance of further

questions, as well as the systematic limitations imposed on
for 

judges by the need for determinacy end by respect/authority

end precedent, it may be possible to provide an explanatory

1. See H. Robinson, Definition (l95l|}» Chaps. Ill, IV and VI j 
Lonergan, op.cit., 10-12.
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definition of judicial powar which represents en advance in 
understanding and knowledge analogous to the advance from 

comrnonsense to biological notions of the dog.

Of course* analogy is not identity, end there ere special 
problems associated ^ith the definition of legal concepts, 
as tfill later appear* 1 In particular, the notion of "sources*, 
and hence of "return to sources" (straightforward enough in 
the case of the biology of doge), can hardly be explicated 
without postulating a certain isomorphism between historical 
institutions and the terms historically eraployed in connection 
%ith those institutions* ?he remaining pages of this chapter 
seek to explain ^nat uiight be the nature of such an iso­ 
morphism, end how it can be investigated* In particular, the 
brief analysis that follows may serve the two~fold purpose of 
calling to mind some of the el©ia«ntary data that are sources 
for any explanatory definition of judicial power, and of 
indicating some of the sorts of terms and relations that might 
go to make up a jurisprudential account of the idea.
(i) Tower;*: the qhjLTt*. tforou^h s^ratesu....fftflpi. ability to

suthor Ity •

First, it seems that the por;er exercised by a judge 

shares the logicel characteristics of rights, duties, liabilit-

1* See infra* especially Oh.IV,
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iea, responsibilities, etc., fie analysed in the preceding 

section. It is true that, in Itefinit^Q^ fflfl Theory in 

Jurisprudence* Hart uses the expression "power* to refer to 

a "fact* ilifce an expectation) rather than & "conclusion of 

law tt *1 This perhaps discloses an ambiguity in the expression 

whioh may be dispelled by saying that the judicial power 

discussed herein could be termed M Judicial authority" with­ 

out any relevant change in meaning*

The analysis can now proceed on familiar lines* Consider 

a family in which the father frequently gives orders which 

ordinarily are obeyed, decides and thereby reaolves disputes, 

and punishes his sons for what he considers misdemeanours, 

Anyone, father, son or observer, might say that this father 

his children, and it would require no new insight but

only a shift quite normal in our language to say that the 

father was tfys. 4mdge in the family. "Bat why, at any givwn 

moment, can he be called the Judge? la it because he is, at 

th&t moment, engaged in Judging?" "No; it is because he, and 

only he, can 3udge in that family0 . MBat what if he is sick, 

or asleep or absent} surely fudging is Just what he can't do 

then? 11 HIt doesn't matter whether he can or he can't Judge, 

in that sense, at any particular time; the important thing is 

Tl Op.eit., 10. ~~' "



thet he is father, and as father is the rjudgej and he remains 

father when he is sick or asleep or absent". This final rsraark 

takes one es far es it ie possible to go without actually 

conceiving *3udieial po*erw in some explicit fora* Ability 

has been distinguished from authority. Hore important, the 

affirmation thet to be "father 11 is to be "judge" (or, in the 

case of sons, to be "Father" is to be Mthe ;ju<2ge"; implies 

that a pettern or rule of naming has been grasped end affirmed, 

together \vith its contents* Ho more than another shift, not 

in under st ending, but only in expression, is required to affirm 

that "father has a right to judge". More precisely, what ie 

no longer in question is father's authority to 3udge, and 

that right gn£ authority, as opposed to ability, is whet is 

meent in this thesis by "judicial power"* as opposed to the 

power that Hart nsraed a psychological or physical iact* 

(ijL> y

Secondly, the formula Mto be father is to be the judge 11 

ie apt, not only for giving an account of matters as they stand 

in their present pattern, but V!BO for postulating end affirm­ 

ing a state of af^sLra that might be the case in the future, 

Insofar as it affirms what is the caot, it states a fact; 

insofar as it affirms t?hat might be the case if people chose 

to have tilings so, it affirms o value. The same is true of 

all insights into pattern in human affairs, and to this extent



our account of the logic of notions of ri£hta, duties, 

responsibilities, etc., must be supplemented. The expression 

w value M here mesas simply some pattern of terns and relations 

considered as a possible object of choice. It is to be

distinguished from nere wants insofar 00 it relates to wonts 

only aa subsumed under some pattern in vmich one value is 

linked intelligibly with others* and in which all are regard­ 

ed SB appropriate objects of choice for other persons in 

like situation*

Thus* in the taouth of a father, the formula "to be 

father is to be the judge" may express Bimply a fact that, 

since it is e fact about his affaire that he might have 

chosen to have otherwise, is also a realised value; or it may, 

and ordinerily ^ill, express both a fact and a value, both 

the pattern as chosen and realized, and the pattern as an 

option and prospect;in short, the pattern or system as an 

ongoing process in which whet was merely value is in the 

course of becoming the kind of fact that essentially Is a 

realized velue. But what of the formula in the mouth of 

en observer who, as observer, has not the options that this 

father hfiflV The definition value dust proposed prescinds 

from differences of viewpoint, and considers patters, orders 

and systems simply as possible objects of choice* An 

observer has no choice; but this does not preclude him from



discovering that others , such as fathers, have choices, and 

from discovering what are the realized, present and possible 

objects of those choices* Such values for him (as for 

fathers who reflect on their own achievements) are matters 

of

There ie thus a parallel between investigation into 

meanings and investigation into realized values* Both the 

meaning of expression© and the valuec realised in institutions 

are facts, and as such are to be known only at the end of an 

intellectual process that starts from data, proceeds by way of 

questions and insists to conceptions end suppositions, end 

thence proceeds by way of reflection and further questions to 

affirmation and judgment. In both cases, this process has 

a special claim to be called interpret ation* since in both 

cases the fact to be determined is a fact about human concept­ 

ions ana. intentions* Finally, the parallelism iust not obscure 

the overlapping of oieanings and values j for language is an 

institution, and like other institutions is a realization, 

explicitly and implicitly, of values*1 Hence the investigation 

of meanings and the investigation of institutions as realisat­ 

ions and expressions of values ere complementary. 

(iii) ^Urdlc^al" as an analogical term er^bracia^ B ^et of values

Thirdly, the word "judicial" is often used to express a

1 . See infra, p.4.37 .Also J. Gohen, The Varieties of 
(1962),
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value in a i?ay that itself manifests a choice of the further 

value of praising or blaming, SB the following sentences 

*'ill call to mind*

He is very judicious . 
He acted tliroughout in a most judicial manner, 1 
He showed no real judgment. 
He is as sober as a judge*

But it is also the case that the word "judicial" is often 

used *ith reference, not to these praiseworthy qualities of 

mind end conduct, but simply to certain institutions end 

social processes; "the courts 1*, * judges (good, bad and 

indifferent)", "the judiciary11 , "the judicial process**, 

"judicial power**,..

Nevertheless, these institutions and social processes 

ere a large pert of the data for a jurisprudential account 

of the idea of judicial pov?er, and en inquiry into this data 

quickly reveals the values that ere realized and in process 

in the exercise of judicial power. To grasp some of these 

values in outline, it is not necessary to undertake a 

historical inquiry into origins and development; it is 

sufficient to look to the rules lawyers know a© governing 

the day-to-day judicial process. For legal rules not only

1« It is not suggested here that "judicial" end "judicious"
ere synonyass see, for example, the intelligible distinct- 
ion between them in H^ v, fcancheBter Lei^al Aid Cggpaitteet 
ex Pr Brand (K*A.) and Go, [1952] 2 Q.B. 1^13,



are intelligible, like physical laws and the biology of dogs, 

but also are expressions of human intelligence* Hence It is 

always in order to ask *Wnat is the point of this rule or 

set of rules? 11 - and sueh an in(piry necessarily will bring 

to light values*

Thus, for example, judicial power is one of the prjbaary 

expressions of the desire for a system of ordering human 

affairs* In traditional terms, it is a manifestation of

and as such is obviously a value* The realizat­

ion and protection of this value is clesrly refleeted in the 

law relating to contempt of court, in the absolute privilege 

of judges and witnesses, in the compel lability of witnesses 

and the rules for the discovery of docuiaent®, in the public 

policy against ouster of jurisdiction, in the discretionary 

rectification of contracts, in the execution of judgments, 

and in a host of other rules and principles of judicial 

action*

But judicial power is not the only manifestation of 

sovereignty! there is a value in limiting the scope of judicial 

power to siake room for legislative and executive and other 

powers* In short, some fflpap&t Ion of power q Is a value, and 

as such is the point of many of the rules of statutory
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interpretation,"* of the principles of precedent end of legal 

development within the eoiaaon law* of the doctrine of 

3usticiability, of the restrictions on judicial review of 

executive discretion or legislative policy and bona fides» 

etc*

Perhaps analysis can distinguish* too, between the 

vslue expressed in a doctrine of separation of powers, and 

the value of the autonomy of the judiciary* This would 

explain the otherwise more or less anomalous power of the 

courts to make rules of court*

One of the value® that effectively distinguish judicial 

power from other forms of sovereign power is the

of disputes between determinate ID e,rties» Bo far as this 

regards in particular the detertnlnateness of parties, it 

is reflected in rules of l^p^flf-- ] &\t$<t&* in the doctrine that 

courts cannot lay down a common rule, 2 in the limitations on 

the technical effect of declarations of unconstltutionality, 

in the extraordinary statue of Royal Commissions, etc* So far

1 . For example, the rule requiring the courts to seek the 
intention of Parliament, and the rule forbidding the 
courts to ftfill in gcrpa%

9* The Commonwealth Conciliation and Arbitration Act 190U 
attempted to empower the Court of Conciliation and 
Arbitration to declare a common rule as to wages snd 
conditions in any one industry, binding on parties 
other than the parties to the dispute before the Court. 
See, p*9*29* infra *



ae it regards in particular the requirement of a definite 
solution, it i» reflected in the rules limiting the number 
and nature of appealsf in th© rules against vexatious 
litigation and abuse of process, and in many rules of evidence 
facilitating decisions as to the "facts**

Closely related to this are tho further values of 
impartiality, £^ffina&a . ats...beffie$n p ar, ffi^ejjf» and a relative 
equality of the parties before the tribunal, fhese too ere 
realised in uaay rules Qt evidence (notably those subordinat­ 
ing the dafeis of truth to the avoidance of prejudice), in 
the doctrines of judicial notice and the limitations on 
extrinsic evidence, and, of course, in the rules of natural 
justice*

Many of th© rules mentioned under the above headings can 
also be referred, by way of explanation, to the distinct 
value of f^xiaJjity in decision, and to these may be added the 
law of res .li^cllGatai autrerois GCquit* and issue estoppel, 
the limitations on new trials and the relevance of fresh 
evidence, the principle of *fno miscarriage of justice 11 , some 
rules for issue of Certlorarl and Prohibition* the restrict­ 
ion on going behind judicial decisions even for fraud, the 
accepted functions of appellate courts, etc*



Moreover, there are many rules end principles of 
judicial action which should be accounted for, in whole or 
In part, by the values of convenience anc| utility (®s those 
terras are consaonly understood outside the context of theory)* 
For exaaple, there ere the rules of pleading, the distribution 
of functions between Judge and Jury, the office of the Judge 
la chambers, the limitation of actions, procedural fictions, 
etc.

Still, when all la said end done, the
of u.th remains a value of notable

explanatory power* It la perhaps the fundamental motivation 
of the rules of evidence, and la a dominant rationale in the 
trial of offencea and the principles of Judicial

Above all, analytical preoccupations fiaiat not be allowed 
to obscure the plain fact that Judges commit themselves, on 
taking office, to the a&ainistration of Juggle, % ^ccor^^nff to 
lev - a value that, sdequately understood, might serve as a 
summary of e full analysis of the rules relating to Judicial 
power*

The limitations of the foregoing analytic al sketch ©re 
not to be overlooked* Many of the rules or families of rules



mentioned canf and in a fuller analysis shouldf be accounted 

for in terms not of one but of several of the values adduced. 

Kor do these values constitute e complete or satisfactory 

liBtj their own value here is threefold* as illustrations 
of a method, as Indications of a complexity in the sources 

of meaning that ia not always wholly reproduced in the 
conaeiousneas of language usera, and as reralndera of some of 
the data for a study of judicial power* It la to be noticed, 
moreover, that all the rules, feutu^a end values cited 
concerned the ordinary courts of laws in other words, these 
ordinary courts were treated ea the central analogate to which 
all species of judicial power bear a more or leaa systematic 
relationship. This relationship la often discernible only 
by analysis; but to the extent that it can be usefully asserted, 
the particular power being analysed can be said to be 

analogous to the power of the ordinary courts of law* "Judicial 
power 11 ia thus an analogical term; its meaning shifts 
ay sterna tic ally aa one moves from one area of application to 
another t and the ^hift la accomplished by removing or 
emphasising one or more of the featurea and values discernible 
In the central analogste.1

finally, it la not to be aeetaaed either that every
1. See infra, pp.kZ5.- U
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feature of social process is to be explained as the express­ 

ion of conscious deliberation and choice § or that the 

identification of some feature as a realized value is itself
V

a choice or recommendation or even evaluation of it as a 

|iftie value*

XIX 

Analytic si lurigiariidence and le&£\l history

Analytical jurisprudence , thenf profits from a grasp 

of the values realised and expressed in legal institutions 

and language* Indeed, such an analysis is limited to what 

is past or in prooeos, and its proper sphere is what ia 

already the case* How, then, is analytical jurisprudence 

to be distinguished from legal history? Simp eon, of course, 

is only the latest among many who have complained that "there 

is something essentially wrong In the segregation of 

analytical from historical inquiries", 1 This is neither the 

time nor the place to attempt a definitive statement on the 
merits of this complaint* But what has already been said 

seems to indicate that legal history and analytical juris­ 

prudence do indeed start from the same data* It follows that, 

since the weighing and testing of data concerning the past is

1 , Of. Hart, in Austinf The Province of 
Determine^ (ed« Hert, 193W t xv«
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th* specie! province of history* analytical jurisprudence is

•ttentidlly ancillary to legal history, upon which it relies 

for its material.

Moreover* legal analysis is of concepts* schemes, systems 

and orders in human affairs* and this Is a province in which 

history is strong* The strength of history in this field is 

overlooked by those* lUce Stone, who think of history as the 

"recording and recounting of events 11 (upon which speculative

**theorle8 of history11 may supervene for purpose® of *iater- 

pretetion11 and "generalisation1*) ̂  Conversely* this strength 

is exaggerated bgr those who have regarded the only true history 

as the history of thought* Still* the exaggeration Is to be 

preferred to the oversight* and Sliapsont s views on juris"* 

prudential analysis to Stone* s* As Oolllngwood said: 2

individual acts and persons appear In history not in 
virtue of their Indlvl duality as such* but because that 
individuality is the vehicle of a thought which* because 
it was actually theirs, is potentially everyone- e •••» 
An act is more than a mere unique Individual; it is 
something having a universal character; and in the 
case of a reflective or deliberate act (an act which 
we not only do, but Intend to do before doing it) this 
universal character Is the plan or idea of the act which 
we conceive in our thought before doing the act iteelf* 
and the criterion by reference to which* when we have done 
it* we know that we have done what we meant to do.

J« Stone* 2?hff P:rovince and .ffunQ^ion of Law* (19U6), $6— 27 • 
H.0, Colllnpreood. The 1 dea of 'History C 19Ji£ ) * 303* 309.



Thus, argued Golllngsrood, polities, warfare, economies and 

morals are subjects of historical study per excel?.encfi;^ 

it ia clear that law might have been added to his list as 

another example of "practical activities which are not merely 

as a matter of fact pursued on purpoae f but could not be what 

they are unices they were BO pursued". There is no need to 

follow Ooiiingwood in banning from history everything peat 

that was not the expression of thought! it is sufficient to 

assert with Vico thi?t human thought and works are pre-eminently 

knowable objects of human inquiry* It was no accident that 

Vicof the great philosopher of history* was a student of law.2

Still, though legal history and analytical jurisprudence are 

both seeking insight into the same source a, their respective 

interests and queetions and hence their conclusions need not 

be identical. For legal history, the first interest will 

always be whet happened, and why it happened as it happened* 

Narrative and chronology are never superseded, and explanations 

need not be in terms of the questions, Insights, conceptions 

and judgments of the human act ore in the story* Bat analytical 

jurisprudence* at least as it is conceived in this thesis, 

Unit a its field and deepens its inquiry* Its field is not

1* Ibid*, 310.
2. See M,C. DfArcy, The, Meaning, and Ma^t^r of. History (1961), 

121-131 *
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everything legal that happened* but rather the movement end 

interrelationships of legel insights, eonceptions end judgments, 

ae expressed in language and realized in institutions. Its 

interest is not in the why and the full wherefore of legal 

developments, but rather in the logic and rationale of the 

development insofar as that development is reflected i» ia~ 

sights* conceptions and judgments*

The historical character of analytical Jurisprudence has 

been obscured by the practice of the great "analysts*** Bentham* 

Austin and Kelsent &a«h of these purported to base his 

analyses on the actual legal systems of different times and 

places, but failed to overcome the reductive implications of 

his philosophy and method* Bach claimed to have discovered 

the "essence w of law end the '*essential w terms and relations 

that eonetltuted the "legal syetem"! each denied the "reality" 

of terms and distinctions that could not be reduced into his 

schema of essences* whether or not such terms and distinctions 

were to be found existing (historically) in widely varying 

contexts. To mention one example among many* these three 

thinkers all denied the "essential reality91 of judicial power 

as a distinct category or term* and their method precluded 

them from inquiring into the insights (correct or misguided) 

which have led jaen to postulate* in both theory and practice.
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the term "Judicial power". In short, ae we shall see in 

detail in our istudy of Benthaia, the aim of the great analysts 

of the past was $9$ to discover the meaning of legal concepts 

by analysing historical conceptions or by adverting to remote 

sources and interpreting the values raalis&ed in historical 

Institutions! rather it was to reduce the manifold of legal 

experience to an order of concepts that was produced by the 

Insights of the analyst himself into that experience ao far as 

he knew it, and that purported to represent the unchanging 

reality that other thinkers and planners only Imperfectly 

or impurely understood***

In very recent times the historic al character of 

analytical jurisprudence has been further overlaid by the 

practice of analysts each as ircf» Hart, whose primary alia 

is not the elaboration of a systematic body of knowledge 

styled "analytical jurimprudencew but rather the resolution 

of perplexities deemed to arise from the characteristics of 

curret language Itaelf. tvhen, however, analysts of this 

school state that such perplexities are not merely current 

but alao recurrent, and when further they add to their primary 

aim a claim to have discovered the central elements of a legal

1, See Infra* Chaps.Ill and IV.
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system end the key to the science of jurisprudence, 1 it eeems 
that they cannot avoid farther questions as to the historic el 

basis of their analyses « 2
JV

to the rest ...thea.il
A first purpose of this long introductory chapter has 

been to Introduce, qmbulendo. the general ©lias, methods and 

terms of the present thesis* the aira of the thesis is not 

to define judicial power for any theoretical or practical 

purpose t but to study in depth a concept that Is characteris­ 

tically legal and st the same time a well-knom term of 

descriptive analysis* The Intended point of the study is 

fourfold* (1) to illustrate e useful method of ^jurisprudent- 

ial enquiry; (2) to discover @nd Illustrate the types of 

features, problems and lessons connected with the use of 

legal concepts* or of theoretical or eoramonsenae concepts 

in a legal context; (3) to compare the approaches of descrip­ 

tive theorists and of lawyers (notably judges; to those 

problems and feature s * end (k) to provide thereby some 

concrete evidence of the distinction (or absence of distinct** 

ion) between legal thought, system and method, and the thought, 

method and conceptual system of eonmonsen&e and the purified 

coBomonsense of descriptive theory.

1. Hert, The. ..Concept of Lew* 79*
•5*2* See also infra* PD•&•??'-
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In the present chapter, a conception of "fact** has 

been introduced and elaborated, in order to secure the 
possibility of comparing theoretical with judicial analyses 

of expressions euch as "judicial power". For if it were 
true that there is a radical logical distinction between 
"statements of feet" and "conclusions of law 1*, it would be 
doubtful how far one could compare, say, Aristotle's concept 
of Judicial power with the concepts elaborated, lazily* by 
(say) the High Court of Australia*

Secondly, e conception of value has been introduced, 
and it will be s contention of the first part of this th@sis 
that the oversight of this conception Is central to the 

failure of previous analysts to explicate , without explain­ 
ing away, the idea of judicial power* The multiplicity of 
values relevant to the judicial power of a central anelogate 
(the power of "ordinary courts of law*1 ) involves that 

"judicial power1* be regarded ss an analogical term; a 
contention of the second part of this thesis will be that 
insufficient recognition of this by the High Court of 

Australia has aggravated the problems of employing the term 
in legal rules, reasoning and conclusions*



Thirdly* the historical baais of analytical juris­ 

prudence has been asserted; it will be a further contention 

of the first part of the work that the essentialist and anti* 

historical character of many former analyses is both a 

consequence of their saistaken notions of "fact" and "value% 

and a cauee of their reductive and unhelpful character* The 

second part of the thesis will attempt to outline one 

historical example of the development and interaction of legal 

insights end conceptions by way of a detailed study of' this 

idea of judicial power under the Australian Federal Constit­ 

ution,

Incidentally, certain problems arising from modern 

notions in analytical jurisprudence have been set aside • If 

the notion of fact elaborated in the first section of this 

chapter is correct, if follows that Hart's ban on definitions 

in jurisprudence end, more relevantly» his further ban on 

the explication of isolated terms need not be taken to 

invalidate the present analysis of judicial pov/er; for both 

bans were shown to have been imposed in view only of the 

curious doctrines of those who were puzzled by the nature of 

certain legal concepts.

Moreover » the suggestion that analytical jurisprudence 

concerns only the meaning of words in current use has been
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by showing the duel sources of meaning; fo? 

proximate sources are the insights and conceptions or current 

users 9 but the remote sources are the historical experiences, 

intentions, plans and institutions that are availeble for 

the independent questions and insights of the analyst when­ 

ever he wishes to go behind the terms of meaning that happen 

to be current. Hence the second part of this thesis may 

claim to be as much a contribution to analytical jurisprudence 

as the studies ox ami nee In the first* But a distinction has 

been drawn between, on the one hand, pure legal history and, 

on the other hand, an analysis of re^ pffstae that is not 

dominated by chronological and narrative considerations 

and that does not seek to inquire beyond the logic and rationale 

of the conceptions in terms of which legal development occurs*

Lastly, what has been 8©ld provides the material for a 

distinction between the enterprise of analytical jurisprudence 

and the writing of critical textbooks* For analytical juris­ 

prudence studies the order and disorder in existing systems 

and has no need either to postulate a degree of order that does 

not exist, or to att@a$>t s reconciliation of all exleting 

rules and principles, or to venture a prediction of the future 

by extrapolation from the present. Plainly, such e distinction, 

like that betwen analytical jurisprudence and legal history,



does aot esiount to a rigid demarcation between dloclpllnes - 
though perhaps It is more than a mere pedagogic convenience* 
Indeed, it IB hoped that the present analytioal atmSy will 
be found of Interest to both legal historians end the 
authors of the long-ewaited critical textbook on Auetralian 
Federal Constitutional
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Oft* uight ot©rt a study of judicial power with anthropo- 

logical inquiries. But there is a limit to what can be 

covered in on* treatise; moreover, a primary concern of this 

thesis la the coraparieon of the analyses of theorists with the 

analyses of judges, s eostperison which should cast light not 

only on judicial methods, but also on the distinctive ^sllt 

of "legal** thought ana the various types of ** elucidation*' or 

analysis . Hence it see me beat to torn irmnediately to the 

analyses of the eerly theorists, of v?hom the aoet important 

influential, in this field, is certainly *rif»totle*

Seemingly 8peo;?latlve attempts to flefine judicial power 

are often motivated by such prsctic&l conee.rne as the effort 

to sepferete th« r>er«*cmn*l «n<5 tasks of various governmental 

institutions. How Aristotle certainly never subscribed to 

the doctrine of so permit on of powers in its modern sense BB 

a norm deuiendin , that the personnel sna tasks or instit\itioii& 

be kept from ove "lapping. Indeed, he always regarded govern­ 

ment lees 8s a juridical form or problem than as a power 

shaping the whole of social life. !»tlll, his study of 158 

&reek constitutions and various nor*-G*eek Institution^

1. K. Barker, The i ol^t^qs of L ./ r ̂ Q^otle (19J48>, xxxiii.
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inclined him to regard both "the government*1 end the processes 

ne cell "government" as relatively deteminete compounds or 

complexes that dght be elucidated by analysis. Moreover, 

Aristotle had theoretics! end practice! concerns of his own, 

in the pursuit of which it wes convenient to draw attention to 

a scheme of terms and relations very similar to the well-known 

modern distinctions between legislative, executive end judicial 

powers of government. Aristotle can claim the authorohip of 

a definite triadic schema which, in one form or another, is 

a recurrent theme of v.estern political end legal thought. It 

was a theme thet, in his own thought, recurred in an instru­ 

mental fashion as a tool of analysis in at least three apparent­ 

ly widely differing contexts: the classification of constitut­ 

ions in his PQ.3f.itleo» the elucidation of practical wisdom in 

his i^thics. and the framework of his treatise on Rhetoric.

I 

The Politics

Towards the end of Book IV of the Politics^ Aristotle 

sets out to analyse the state in terms of constitutional 

institutions of government* In his model state - here 

presented not ss an ideal, or true value, but as a general­ 

isation from actual institutions^ - Aristotle discerns three
p species of persons in authority * The citizens may be

1. Of. Politics* IV,i, 1288 bio - 1289a2$,

2. 1297b37ff.
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distributed anong these three species or elements in the state 

in different ways, according ae the constitution is aristo­ 

cratic, oligarchic, democratic or what we may call republican; 

this distribution will determine whether the constitution is 

a good one, adapted to the prevention of civil troubles and 

constitutional innovation. The three elements Cmoriej'* are 

the deliberative (or body that deliberates about general or 

coiaraunel affairs; tp bouleuotuenon peri, ton Kaluga)§ the 

magistracies (to peri, tea arenas) • end the Judicial element 

(to dikes:on or to dikastikQQ) * Sorae trenslations obscure the 

fact thet these moria are specified os institutions , not as 

powers or functions such as inhere in institutions; the word 

w deliberative**, for instance, is here to be understood BB a 

substantive, not as an adjective* Only thus can we caake sense 

at all of Aristotle's various ascriptions of multiple and 

overlapping powers and functions to each of the qoria*

Now the deliberative is said to be the dominant (kyrios)
o

element in the constitution • In particular, it is dominant 

in its decisions (kriseia)^ to do with war and peace, with 

the conclusion of alliances, with punishment of certain serious

1 * Throughout this Chapter, Greek words are rendered in the 
grammatical form in which they appear in the passage 
being cited.

2. I299a1; 13l6b32; Barker, op* cit., Ixviii. Kyrioe is often 
translated "sovereign**; but this seenis misleading; see the 
discussion of nomothetike architektonike, infra p.2.19

3. 1298a8*



crimes, vdth the making of laws (noiaoi), end vith the election 

and control of magistrates. Its functions ere summed up as 

deliberation (boulcuesthai) and decision (fcrisis)*

Next, the title of megistracy is not to be applied to 

all functionaries! but only to those officers of state who 

have to deliberate about certain matters (bouleusasthai te 

peri t.inon) i or to raake decisions (krinai), or, more 

particularly, to issue orders (.epjLtaxal)' . In fact, says 

Aristotle, it is ealteyifl that is the hall-mark of magistracy • 

But we do not fail to notice that Aristotle ascribes to 

magistrates those very functions which idght have been thought 

peculiar to the other constitutional institutions. For like 

the deliberative or assembly, the uiagistrate is bouleutikoss 

like the Judicial element* as we shall see, he is krJ^tikos i 

end even epiteaif turns out to be common property. Discussing 

his ideal state in Book VII, and employing the framework 

concepts introduced in the analytical Books, Aristotle defines 

the work of c ruler to be epifoftis kai krisiei the context 

shows not only that krisis here means the fudging of law-suits 

(peri ^8ft <Sftfrai5n)*» but also that ep it ax is includes the 

electing of magistrates. In other words, e.pltaxis, the power 

to order or direct, belongs to the persons who elect raagist-

a. 1326b13.
3. ?».L. Newman, The lolitics of Aristotle (1887-1902), Vol.

Ill t31»7.
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rates as well as to the magistrates themselves. But it is the 

deliberative that elects magistrates* Thus, just as the 

magistrates, whose special note is epitaxie* are bo^leutifroi. 

so the ^oulcupruenon has e pit axis; and, moreover, all three 

moria are said to be for it ike* So far os Aristotle's explanation 

goes here, all that can be said to be peculiar to the magist­ 

rate is that he deliberates and decides peri tinon - about 

certain matters - which can be interpreted to me en that he 

has a definite or limited sphere of c competence a 1

Unfortunately, the chapter of Boole IV in which Aristotle 

treats of the judicial element is little more than a collect­ 

ion of disjointed notee.^ ^o attempt is made to isolate the 

defining characteristics of this element in th<c: constitution, 

and the discussion siniply enumerates the features by which one 

sort of judiciary is distinguished from snother: viz., from 

i?hom the fudges (ffi&astea) or courts ( dikes ter is) are chosen, 

how they ere chosen, end in what causes they have jurisdiction.

Yet Aristotle evidently considered this element in the 

constitution very important. In Book III he defines the 

citizen as one rith the right to participate in decision-making 

and office (arehee)*, where "office", he says**,

1 . Newr ian, op • c i t . , Vol . IV , 2 58 .
2. 1300b1h - 1301815
3. 1275a23 ff.
I*. 1275e31 .
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simply comprehends in e single word the functions of a judge 

and an assemblyman (ekkleaiastes) . Again, the

functions of the citizen sre H deliberative 11 (bouleutike) 

end "Judicial" (dike 20) » In Book VII, Aristotle comes to the 

matter from a different angle while trying to isolate the 

occupational elaoeeB necessary to the polity. 3ix classes 

are mentioned here1 : farmers, craftsmen, soldiers, capitalists, 

priests end, "sixth in number end most necessary of ell", Judges 

of questions of necessity and interests (kritas ton anagkaion 

kei eympheront on) 2 • Por the polity needs above all, says 

Aristotle, provision for deciding ouestions of interests and 

rights (krisis peri ton symphe r o,nt on k a i ton d ifce iBn P . But 

later in the same passage the same class is referred to es that 

which "deliberates about questions of interests and Judges 

questions of Justice" (^oufogomenpn peri tBn sympheronton kai 

fcrinon peri ton dikaign)**. This class and the class of soldier e 

(to hoplitiilcoq) are "parts" of the state in a "special

1328b2 ff . In Book IV, 1290bUO-12918^0, Aristotle makes 
e similar classification, distinguishing eight clessess 
farmers, artisans, traders, manual labourers, soldiers, 
Judges (to rpetcchoQ dikaiosynes dikaBtea)* deliberetors 
(tro bouleuo^enon)* cepiteliatB. end magistrates (to 
tajl ~
1328b?3. See Herman, op. cit., Vol.Ill, 376 "Judges ©re 
probably included under fcritas ton enankaion. the broad 
term ts anegkaia comprising ta dikaia te pros ellelous".3. 1328blt. "** — — —— —————

k. 1329 a 2.
5. 1329 a k.
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farmers* craftsmen et al. are "necessary appurtenances of 

states", but the "military end deliberative'1 classes (i£ 

hoplitikon kajl to bouleutikon) are parts of the etate. 1 Again, 

the citizen body w is divided into two parts, the uiilitary 

class end the deliberative class" (.tq.te hoplitikon fcai to 

bouleutikon) 2 . Thus, within a few lines, "members of tiie 

deliberative and judges" (bquleuotaenous. kai dikagontas; » have 

been merged into "the deliberative cless"

although it has only just been asserted that the "most 

necessary" requirement of the state is "a provision for

1 . 1329 a 38s there are donbts as to the authenticity of this 
particular passage, but it doe© no more than summarise the 
argument* Aristotle's meaning here is enlarged upon in 
Book IV, 1291 a 25-28 « "In slouch therefore as one would 
count the soul of an animal to be more © pert of it than 
the body, so also the factors In states corresponding to 
the soul must be deemed to be perts of them more than those 
factors which contribute to necessary utility - the former 
being the military class end the class that $ays a part in 
judicial justice (to metechon dikaiosynee dikeetikts j , end 
in addition to these the deliberative class (to bouleuoaen- 
pn; • deliberation being a function of political intelligence 
Tsyneseos politikes) ** v^ackham) •

2. 1^529 a 32*
3« 1329^27. The use here of dikazoritas. which in the i olitics 

is used to denote the judiciary (i.e. judges of pertlc iler 
justice as distinct from "judges" of general justice or of 
questions of expediency), tells against the thesis that in 
Book VII peri ton dikeio'n is a reference only to decisions, 
by the bouleuomenon1 concerning general justice* That thesis 
would acqu it Aristotle of the charge of blurring at 1329e32j 
but it cannot be maintained in the face of 1328b2? and 
1291a28, while all translators are agreed thet in Books IV 
and VII fieri ton dikaio'n refers primarily to "judicial 
decisions", 1 .e . of particular justice. Of course, the 
phrase is not without overtones of general justice, 
especially at 1253a37j bu<t one l^st be cautious in ascrib­ 
ing to the bouleuo^non functions of general justice, since 
Kthics Book V speaks of general justice ©8 the work of the
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deciding questions of interests and of rights between the 

citizens" (i ton difcaion) . 1

This tendency to blur the postulated distinction between 

the deliberative and the Judiciary, to uee ferisls primarily 

for one and then primarily for the other, to elevate first 

kriaiq end then, In the next breath, boul entile oe to the first 

rank of importenee in government - all this is really in­ 

evitable in view of the generality of the crucial terms, 

bouleutikos. kjr^^ end e pit ax is. For one would normally 

take it for granted that governmental decisions (thich, qua 

governmental, are inherently lilcely to issue in orders - 

epitaxaj.) are preceded by deliberation; conversely, one

3« (continued from previous page)

t 1129b13» Cn the distinction between
nornothetea and bguleuomenon* see infra p.2.19.

This blurring is avoided in the passage in Book IVj see 
for example the peasage quoted supra p«2»fin.i : and

1. See also 1291a22, 1253e37» 1322a5; and Newman, op.cit. 
Vol. Ill, 131. On the supreme importance of the 
judicial poiser in the lainds of Greek political theoriets 
see H,J. Bonner, and 0. Smith. The A dnini^ tret ion of
Justice f rota Homer to Ariatotl U930-1938) , Vol .1. 
222, 32ii, 378.
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equally hopes that governmental deliberations will result in 

a decision (sooner or later). At this level of generality, 

there is no question of a distinction between types of 

governmental activity - all must involve deliberation, decision, 

orders. Nor can it be usefully suggested that the deliberation 

preceding a judicial decision is any the less deliberation, 

or the decision of an eld.desia any the less decision, simply 

by asserting that deliberation is particularly the role of the 

ekklesia and decision the role of the courts. The plausibility 

of such an assertion can only come from some prior tacit 

understanding about the nature of courts and ekklesial. In 

short, it is the institutions with which his audience are 

already familiar that give content to ^ristotle's use of the 

terms krisis» bouleutikos and epitaxis to explicate the three 

ruoria of his state. Y-e are not to expect illumination about 

the role of the institutions from the use of these terms 

elone.

II

The .Ethics.

The problem recurs when the same terms are employed in 

the famous analysis of practical wisdom in Book VI of the 

Ethics. according to Aristotle, one and the same state of 

mind, 2 practical wisdom (phronesi.s.) t lies various special

1. Nicomacheen Ethics. 11Mb23ff.
2. "State of mind" is loss's translation.
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applications, in that it raay concern the individual, or the 

household, or the state. Likewise, wisdom concerning the 

stete has various applications; its controlling application ia 

legislative wisdom (ohronesis nomothetike) or constitution- 

making (nomotheBia); more directly related to the ultimate 

issuing of wisdom in action is that political wisdom (politike) 

that hes to do with action and deliberation (sraktjke kai 

bouleutike). finally, this politike hes two aspects, the one 

specifically deliberative (bo^leutikej. the other specifically 

judicial (diksstike)*

The problem, of course, is to see what Aristotle's 

distinction can really be, ©s between deliberative and judicial 

wisdom, granted that both are applications of the same state 

of mind end that both have to do with action and deliberation. 

To solve this problem, some recent consaentators heve suggested 

that .Aristotle's vocabulary et this point is institutional in 

tone and reference• Time, what might appear, on a casual 

reeding, to be a characterisation of political erts in psycho­ 

logical terms ie interpreted as really a categorisation of the 

institutional forms in which practical wisdom is manifested in

In this context, the expression golitftke may also be 
used to comprehend nomothetike: see J.A.K. Thomson's 
translation (1953) of this passage: see also 1180b30.
R.A. Oeuthier, end J.Y. Jolif, L*Kt^jcue & N1comsque 
(195B), Vol.11, 500.
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the stete. "Toute cette division de 10 sagesse eat en effet 

calquee sur la constitution athlnienne". That would explain 

why Aristotle explicates prafctike kei, bouleutlice by reference 

to decrees (pae.phlsmata) » end why ha uses the word jtikesti.lc.ei 

with its institutional connotations of judges (dikestai) and 

lair-courts (dikesteria) in preference to the uoro sbstrsct 

word krisis.

But once again, to say that /.ristotle f 8 analysis of 

practical wisdom, like his schema of iftor&a, in the ?olitics» is 

grounded on and tacitly Invokes an understanding of certain 

historical Institutions of government, leaves open the further 

question: How are these institutions understood? This further 

question is quite inescapable, for the simple reason that the 

Athenian constitution, ae expounded by Aristotle himself in 

his Constltu^io^ off .Athena» contained more, and more complex, 

institutions than Aristotle expressly refers to In sketching 

his constitutional model in the Bit hies and Politics* Thus

1. Id: wCette division de la sagesse peut ee reeumer dans 
le tableau suivant:

Plan de 1*
Sagesae des maitres d oeuvres 

(oageese legislative * position de la loi moral® et de la lol
constitutionelle). 

Plan du s
Segesse des manoeuvres

/.Goe.abloes Failles ->oi-merae 
Judlclfclree ^conoroie 
Sage«»« domes tique 
judicial re
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hie sketch must involve implicit definitions and distinctions 

whereby the various functions of Areopagus, Boultft archoas, 

fckklesia, Dikesterla, et qlie could all be subsumed under 0 

basically trladic schema, As we have seen, what might be 

taken for definitions in the Politics ere parasitic upon their 

definienda*

III

The Rhetoric

From one point of vie^?» Aristotle's Rhetoric can be 

regarded as a sustained elaboration of the distinction between 

the work of assecablynien (ek/aesiaetai; and the work of fudges 

(dikastai) , For Aristotle is concerned to elaborate the 

rhetorical techniques appropriate to three fundamental contexts, 

of which one is the bouleucxaenon and another the dikasteria . 

He distinguishes, in other words, between deliberative and 

forensic rhetoric (dj^anika) t and although he frequently 

uses the abstract word syiabouleutikon to denote the deliberat­ 

ive kind, these categories are firmly linked throughout to the 

ekklesie and the digesteria. the two types of constitutional 

institution that provide sudlences for e speaker and whose 

respective characteristics and roles govern rhetorical strategy 

and tactics.
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Ac in hia analysis of practice! wisdom in the Ethics* 

so . ristotle in the ai^tonc. begins by marking off legislation 

) ifrom political concerns etrietly so e&lled

Tbt legislator, li^e t*ie fjfc].ejBl&&te& end the 

Judgments or decisions
but hio judpaonto rtiff«»r fron theirs in thot his do not apply

& to r^rtlculor c^^eo but are proap«etiYe and univewsalf*

t^heretiB the gkklaolp.g.tes an^ <J4^^^te-^ have to decide ''present 
anfl definite iucucr 11 ^ in thie sense # th» method of both 
deliberative r*n£ for^nric rhetoric Is the easne*^ In both cases 
it iB a matter of per0us0iont 5 takes niaee una.©.i' the substant- 

Ively controlling francwork ol legicletionf and ia ei^ed at 
judgment or decision (^rjjl§) in respect of a definite 

the oeope of thie Sslaifi, ideally beln& liudtecl as ftr as 
pc-seible by iho

-unlike deliberativ® rhetorict forensic rhetoric is 
limited to tn.>m8',-ctii»H£ bettreen pertieaf7 conc^rne Interests 

other than thoa« of the people ^ho h©v@ to make the
of lest o;enercl interest altogether,^ In 8unit the first

1391bl8. 
. 
* Of. 1391bl6, wthe «tate of the case",

1391b7.
1377b2P.
135*ib25« J-rietotle uees the word "citizen'* here; but he
doe® not, It ec«cas» ;ae?n to rc&trict ^udielf>l por'er to
private diapateai the s>t&t« awjy equally well b@ c



distinguishing feature of judicial power ie that it operates 

inter partee* But Aristotle's treatment of the rubric,

frcra the three angles just enumerated reveals a

complexity which that eu^iary expression nmst not be allowed 

to obscure* £'or, not content with pointing to the formal 

not© that judicial decision Is made between two parties» 

Aristotle draws out from this the further notes that the judges 

are impartial as between the per tie s> sn<3 that the decision 

is binding only on the parties and is thus in itself of little 

concern to the polity at large,

Next, eJffilesiestei are ordinerily judges of things to 
^ whereas dUcGatei are Judges of things

Deliberative rhetoric properly relctes to the future f forensic 

to the past. Thus* deliberative rhetoric is said to be hor­ 

tatory or dissuasive, while forensic rhetoric is accusatory 

or defensive.**

Closely essocieted in Aristotle's saind with thie second 

complex distinguishing feature is a thirdf which pertains to 

the respective ends or value- 8 of deliberative and judicial

1*
2« Also 1392&6.
3. 1392a6; 1l4l?bl3; 1M8a2.
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rhetoric and decisions

The end of the deliberative speaker is the 
expedient or harmful; for he who exhorts 
reconinends a course of action as better, end 
he who dissuades advisee against it co ^orsej 
all other considerations, such es justice 
end injustice, honour end disgrace, ere 
included es accessory in reference to this. 
The end of the forensic speaker is the just 
or the unjuet; in this case also ell other 
considerations are included es accessory....1

In fact, this third feature ie also closely linked with the 

first (inter pgrtea) • For in Book V of the MfehicB. when 

he ie treating of justice insofar as it rectifies inequalities 

between parties introduced in transactions between those 

parties, Aristotle remarks that "when people dispute, they 

take refuge in the judge; and to go to the judge is to go to 

justice; for the nature of the judge ie to be a sort of animate 

justice ... The just, then, ie an intermediate, since the judge 
is so". 2

Now in the Rhetoric. Aristotle gives a further account 

of justice.^ In general, he says, to do justice is to assign 

to everyone his due according to law. Lews may be called 

general, insofar es they are based upon nature; or particular, 

insofar as they are established by this or that people for

1. 1356b21 . (Preese) ,
2. 1132820,
3. 1373b1.
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their own state. * articular lews may then be subdivided into 

written end unwritten, and equity is that species of justice 

which goes beyond the written lew to supplement it. To do 

equity ia proper to arbitrators, but not to Judges strictly so 

called (though there ©re, he says, arguments to be oiede both 

ways on the basis of the Athenian dieaBt's oath;.2 Though the 

dicast can decide by reference to considerations of justice 

(as distinct, here, from law; where the legislator has not 

ruled, his discretion should so far as possible be limited by 

lew, and ideally only questions of historical fact should be 

left to him.^ Hie starting-point in reasoning is always the law, 

and in the first place the written lew.

The ekkleelastes. by contrast, deliberates about the 

courses of action best fitted to secure in the future the 

existing ends of the lew,** the safety of the state,^ the 

embarrassment of enemies, and the general good of the coosaon 

weal* He rcgsrds Justice primarily in its aspect es good for 

the common weal as a whole.® Ideally, Aristotle would have 

his discretion 1imited as far as possible by law laid down by

1. 137Ua25; ee* also Hio. £it.h. 1l37b.
2. l375«&7-b25. bee also Barker, op. cit,, Ixx.
3. 1354b15
k. 1362016;
5. 1362b33«
6. 1362b27.
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nqnQthetea: ^ristotle put a high value on stability, end 
envisaged the construction by the noaothetes of a more or less 
complete and permanently valid code. set-up in which the

of the deliberative could override the njjflQJ he
regarded aa the very negation of constitutionality. 1 Neverthe~ 
leas, in both the ; olilfiea and the lifts torio he aaaigna, in a 
summary and unapoclfio way, the making of laws to tbe deliberat- 

l*9 fltfrle.eia.g This ia not surpriaine, in view of the 
deliberative 1 a conoernf in Aristotle's acheiaat for future 
governmental aetivityt of general interest and aimed at the 
expedient good of the state. Yet it demonstrates again hem 
Aristotle 9 a definitiona of deliberative and Judicial power are 
an abstraction from the actual Athanien constitution, in which 
(though Aristotle does not mention the f^et; the e;3f^l.ftB4.Si v?a*t 
in the buainees of l«w-m«ilcing» effectively subordinate to e 
special couxoisaion classed aa a dicasteryP But, iaore 
significantly for the present study § ^-ristotle'e assignation of 
lew-tusking funetiona to th» deliberative put& in question the 
relationship of hia conception of deliberation to the modern 
conception of legislation,

2. Kg. ^ol> 129Ba6| uhst, 1359b23.
3» See Barker, op«cit*» 128j i*. Barker, ,„„

lato and * riistotle (1906),
end Athena; U895J, 300

Ibert, Che w.nGti-;inl rxtiqi^ities of
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IV 

la /ristotle's and in Mdmi trle^C

Barker i reman end teller have sole* that /ristotle f s 

distinctions "do not coincide with the legislative, executive 

end judicial powers of modern theorists" 5* for Barker* 

especially, the Oveefc freffie^rk is tt « intent 1*11? different 11 .2 

But the justification advanced for this view in fact ©hours 

no more than that /rlstotle I?«B not interested in a eeperotion 

of powers between Institutions* "Aristotle* n deliberative 

ia indeed charged with legislative functions, but it is nl®o 

charged with executive functions •••and with judicial functicnt**« 

Ne\jmen*s summary seems justs

The deliberative in Greek states wse not so called 
because it had a monopoly of deliberation, for the 
laegi&tratea also deliberated •»• but because certain 
specially iaportctnt subjects of deliberation were 
ciade aver to it««.«3

So the question atlll remelne h& "• r ristotle'a "subjects of 

deliberation1* ean be equated tflth the modern motion of 

^lagifilation1** Burnet, for one, is clear about this, 

ing on phroine%l& bc^lfi^^j^fee. %&! $4I^gtllc<i In the 

he a&ys{

v,e sliould say rt executive enr3 judicial M f the functions
r la • The H

functionwwr;o not exercised" by the te].o^« but by the 
^ . * • vie imist alT/oye reiaember that the

henl an gj^e.sl r • not a le-glolsture, one! th«t its

1. Barker, j.ffjL^tltfap• • , 193; Hovcum* op.oit., Vol»iV, £36*
(1897-U 'v^l.Il, 83. T"**.*****-* ( - Au ...> S»

2* Barker, loo* cit.
3* KeiMuan, loo. cit«
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were executive acts applicable
to particular cases ...1

This is perhaps a little overdrawn. Aristotle's discussions 

of the deliberative ekklesia do not restrict its functions 

to the issuing of pseqhismeta as opposed to nomoi i indeed, 

In this context, nomoi are more often indicated as being with­ 

in the range of the deliberative 's decisions than are

* Moreover , Burnet's consnont seems insensitive to

a distinction which Aristotle may have been feeling for, but 

which the Greek language and his own (Greek) conservatism 

alike obscured; via,, the distinction between making a 

constitution, and making laws within the framework of a pre­ 

existing constitution.

The word nomos blurs the distinction between the controll­ 

ing ( arQhitektoni^;^) power of the nxpotfoetes to make rules for 

government (nomoi)* and th© dominant (iffirfos) power of the 

bouleuotaenon to make rules (norno^) within the framework already 

established by nomotheBla. Aristotle never worked out the 

implications of the distinction that he drew between establish­ 

ing codes of laws (nxyao^) and establishing constitutions 

(politeiai)«3 and that he might be regarded as feeling for in 

using (sometimes) two words ( arqhitekfonike end fegyios) where 

English ambiguously uses one ("sovereign"). There certainly 

seems to be a notable functional distinction between a rule-
J. Barnet, ved.;, The iiieopiaehean ^tnies U900;, 2/0, 271.mac

TiePol, 1273b33j 1275b15flS Constitution of Athens. ? t i.
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making power to bring into being* more or less unhampered by 

pre-existing rules* a legel system* and a rule-making power 

within that system - between the powers of the Australian 

constitutional Conventions of 1891-1899 and the powers of the 

Federal ierllecaent. (Powers of aiaending the constitution 

seem to fell in between* end a populace with such occasions! 

powers is not referred to as sovereign in either sense) * In 

the minds of English theorists* such as Austin* the difference 

of form and function between the two sorts of "sovereignty" 

was obscured by the shepe of the British constitution* which 

does not* in any obvious way* draw such distinction© with 

respect to the continuing powers of Parliament. In the silnd of 

the Greek theorist* the difference wes obscured by the ell- 

embracing character of* say* ^olonlan once-for-all nojnothesia, 

which went far beyond a mere matter of establishing 

"constitutionsi rules" for the conduct of government* and in 

feet laid down much criminal and civil law, ^ fte moderns draw 

the line between* on the one hand* constitution-making* and 

on the other hand* legislation (In which we want to include* 

at least* both orders which are "universal end apply to the 

future" end orders concerning "present and definite issues 1* 

related to the expedient general good), 2 But -ristotle, Insofar

1* See Pol , 1266b8ffj 1327b3$$ Geuuhier and Jolif* loc.eit.
suye p.2*11n.1 * 

2. The position is more complex* end nearer to Aristotle's*
in the context of modern constitutions that h eve a detail­
ed ana efficacious MBill of lights 1* incorporated Into the
Constitution Itself,



OB he thought juridically at ell, drew the line between, on 

the one hand, conistl tut ion-making end the sacking of all sorts 

of I«WB that could be called * con troll Ing" or "universal 

and applying to the future*, and on the other hand, orders 

directed to present sad definite issues related to the expedient 

general good, For Aristotle, & deliberative efefeleeia

rneda o practice of dealing with .aettera of the former
^ waa upaettlng the state and negating const! tutioaalityj

we do not ordlni*«?il^ think so» In short, it eeern© that fit 

this point ^riatotle's view that the noet relevant true valua 

is the prevention of conatitutionfel innovation hee hed a 

definite effect on his analysis.

V 

features of Aristotle *p. me

The conclusion just reached Invitee further reflection 

on /.ristotle f e analytic el method*

First » deep lie occasional lapeee, Aristotle normally 

kee a his analysis of actual political achemee, realised 

values and existing constitutional forme separate from his oim 

political schemes an^ values* His triad of governmental powers, 

despite its other defects, is kept relatively free from the

See «J'«rt# Jones, ffc, ^a,n .an^. 1T̂ e.^ *.\ Thoorar of_ the. 
(1956),
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distorting influence of opinions as to the ideal » best or 

true value by its inetruo&ntal status &s a more or less 

incidental or subordinate analytical tool in the &|l>ic6 and 

ioHt|,ca* and as a framework concept in the harshly realistic

Secondly , in drawing his distinctions, a'ietotle believes 

he has detected "distinct species1* an<5 "real differences11 ! 1 

otherwise, he remarks in the iihetor^a* the adoption of 

different names would be silly and empty.2 But at the sains tiiaa, 

he recognises cl erly enough that his method cannot draw hard 

and feat lines* For example, he says that "accusation and 

defence" are characteristic of forensic rhetoric* whereas 

w exhortation and dissuasion* are char acterls tie of deliberative* 

But he goes on to say that thin is not to deny thet "both 

accusation and defence are often found in deliberative11 

speeches* but is simply to predicate that accusation and defence 

are not found In deliberative speeches "auja deliberative" *3 

In other worda 9 one might £*ay* it Is salient characteristics* 

not invariable and exclusive peculiarities, that are being 

identified; the Insight into the "real differences" between the 

species is to be geined not by looking for simple antitheses,

1*
£ •

3, 1l4ll4bl* (Freese)j i.e* w th«y foi*m no eesentlal part of 
a {deliberative} speech" (Roberts;.
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by grasping a set of tctrraa and relations unifying a whole 
manifold of characteristics which, as a whole, generally
obtain in one specie* and not in the other* It fiist, however 9 
be admitted that Aristotle's style ie misleading, in that he
frequently appears to found his distinctions between categories 
on simple antitheses that f if taken in isolation as Invariable 
and ex duel YC peculiarities of the respective categories* 
quickly prove c*uite lllueory, «e found this in the analysis 
of th* fMEAg of the state in the Po^H^cs,! but the rhetoric 
shows plainly thot Aristotle's thought Is not sij^pliste in 
these matters*

Thirdly* it is possible* to esk whether the functional 
account of judicial power as oriented towards justice as 
opposed to expediencyf is in any way primary in Aristotle's 
thinking* I>oes he regard this orientation as the principal 
feature of judicial power? It is tempting to suppose that 
he doesi for then one eould say that the other two complex 
features ere simply consequential on this one, in that, if 
justice consists in giving to eyeryone his due according to 
l«*w f the call to do justice must eriae from some particular 
net of injustice that will neceeaarlly be j^fofr ..QSJEfo! end 
past. But Uisas specious* since it is in fact quite possible

1. aee also the definition of *eitiaen% i ol,
1279b3l»f /^uinest In .Lib^ i'ol • .^ri^« ^p* III, i»



to conceive of justice being done by a "deliberative" act t 

done according to law but of general interest and not by a 

proceae of accusation and defence nor iqter partag either 

in procedure or in determination* for example, an act of 

general compensation, or a large-scale distribution of "prize". 

In any cpse t Aristotle does not sponsor the suggested inter­ 

pretation of his analysis• In fact, in the Kthics he ventures 

a (false) etymological argument which would just as well 

licence the view that Judicial power and the concept of 

justice alike are consequential on the notion of dispute and 

settlement inter mrtes*1 Taking everything into account, 

one must conclude that in Aristotle's account of Judicial 

power no one of the complex features he specifies as character­ 

istic end distinctive can be said to be primary, Fully expend­ 

ed and collated, these features oiay be set out «s follows:

The doing of justice according to law
by decision,
subject to law and legislation,
end impartially,
of present end definite issues
relating to res &estee>
and not of general public interest
but as between parties
(and binding only on them)»

Thus ^ristotle discerned that the paradigm case of judicial 

power presents various aspects both of form and of function 

or value, and while distinguishing between these aspects, he

1. Nie* ath. 113^832.
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declined to separate them from each other or to grade them 

in order of centrality or Importance. He did not feel called 

upon to deal with borderline cases; he was not interested in 

a practical doctrine of separation of powers. His concern 

was simply to sketch certain inevitable or recurring features 

of human society, and to throw light on these features from 

a number of different angles and for a variety of purposes. 

N a one facet of a crystal is more essential to the crystal 

than the others, though it may be added that it is only by 

ignoring borderline eases that one can deal with terms like 

"judicial power1* and "deliberative power** as if they had the 

sharp definition of the faces of crystal.

The nearest Aristotle comes to dealing with borderline 

cases is his treatment of the three institutional taoria! for 

none of these three has any claim to a crystalline clarity of 

form or function. The most that can be said of the deliberat­ 

ive es treated in Book IV of the * 9!itics is that its functions 

are predominantly of the complex type analysed es ecclesial 

or deliberative in the ^fretoric. The same, usutetie mutandis. 

cen presumably be said of the djpcazon referred to in Book IV.
4

At. for the magistracy,' no functional definition, in any of the

1# As employed in this Chapter, the word "magistracy** denotes, 
not the minor judges now called "magistrates", but the 
class of officials which /^ristotle distinguishes from the 
deliberative and Judicial elements.
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terms employed by ^rietotle, could give it en independent 
statue ae a morion! that status must come from some purely 
institutional circumstance, such ©s that magistracies are not 
multiple in the way that judicial and deliberative bodies 
ere (though Aristotle perhaps thinks thet he can base a 
distinction on the limited ecope of the magistrate's 
jurisdiction; but thie seems illusory) .

VI

A flqte on the su^Bqqufflt- use of Arlatoteleen terminology
Separated from the Greek Institutions end preoccupations 

on which they were founded, the distinctions between 
deliberative and Judicial functions advanced in the -ihetqrio 
proved insufficiently coherent and decisive to determine 
political analysis during the subsequent two thousand years. 
Aristotle's political terminology in the ffo^itics survived 
along with the analysis of practical virtues in the fc/thiqas 
but the famous terras, "deliberation** (bou^eutifeon;
"judgment* (kriais; fodfrciiffa) and ''command11 (epitaxis;

proved better suited to the elaboration of a
philosophical psychology of action than to the effective 
fixing of types of governmental function. In truth* the 
expressions were so broad that almost any combination and 
variety of institutions, actual or proposed, could be (and 
werej accommodated to their meaning* The classical mediaeval
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thinkers, iaedlfcating on empire, papacy and monarchy, read 
together the nompthetes and the ftffujfl u,aaer^on. as a legislator* 

who was both Judge of what the natural law required and 

interpreter and judge of his own commends;'* the execution 

of law consisted in the obedience of the subject to the 

law.2 In turn, a rebellious thinker such as Mersilius, 
dwelling on his Italian city state end contesting the papel 

claims, postulated the people as legislator* exercising 

judgment (.ludieare) and command CpyaecipertJ with the advice 

of the deliberative experts Ccgnsi^ieri), end a magistracy 

or "ruler" whose function was to judge (.ludieare) the con­ 

formity of ections to legislation and to command (praecipere) 

sanctions or rewards accordingly, which in turn would be 
executed Cexooul) by the military on behalf of the ruling 

magistracy** In both analyses, no doubt, government is regarded 
primarily as a broadly judicial function;^ this only serves 
to emphasise the breadth and juridical indeteraiinecy of the 
idea of "judging"« In short, it seems that, for the purposes 

of this thesis, the otherwise vast wealth of mediaeval 

political thought should be passed over with the observation 

that the further development of a distinct theoretical notion

1. ^guinea, Summa Tfreologiae, IX-II, 60,6; 1-11,101*, 1; 
II-11,1*7,31

2. Summa Theol* II~II, 58, led 5.
3. ... Gewirth, ilarsilius of radua (1951-1956), Vol.1, 167-175, 

226-P36.
Summa Theol> I-II, 10U,1i 95t 1 ©d 2, MarBillus of i'edua, 

Dei ensor VaclSt I,v,7»
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of judicial ptmer" hud to await the histox'ioaL development 

of it new "power In tine land"* the independent judiciary.

In all* the geneois and subsequent fortunes of the idea 
of « distinct judicial function* as member of e triadic 

scheme of governmental functions* prompts (while it does not 

prove; the reflection that it is natural for man to have 
institutions ssnd to have certain particular institutions* just 

as it is natural for aia to build and to build houses $ ana 
further, thet it no niore foil OK a frai this that there are 
nature! styles of institution* than that there ©re natural 
styles of erchilecture, aieherd Uobinson* conactenting on 

/rietotle's •- ol^tice* remarked thst any nu.':ibcr of 
constitutional w triads" nig^t be devised 1 - as if they wei* 
architeotural styles. But the teasing question rea&lns after 
/.ristotlc: by trisds* and. t/hence the plausibility of tfta 

three tenaa that -ristotle fixed upon? rerhapa we hsve* in 
the ter^« -;id relations of some such triadic schema* not a 

raere ;oetter of architectural styleu* but the M *aJle w and **roofM 
of conetitutionsJL theory.

1. d. Uoblnson* /{ rlBfo^q y g rolitiQ£t Bo^a III 
f 117.



CHAPTER THftKE 

os critique of the tried of.powers

As Bentham observed in the l&st yrars of the eighteenth 

century, the triadic schema of legislative, executive end 

judicial powers had by then been "adopted into the vocabulary 

of ell the nations of Europe'*. 1 It would be e delicate teak, 

end one that remains to be performed, to trece exactly the 

origins end development of this modem form of the schema. 

Here it will be sufficient to indicate something of the verbal 

consensus of theorists thet Bentham set about attacking when

he declared that the schema was "far from representing the
o

true elements of political powers 1**

The triad in the eighteenth century

It seems unlikely that scholarship will challenge the 

traditional ascription to Montesquieu of authorship of modern 

expositions of governmental powers. Gierke, in the notes 

to his great works on Althusius and on the Oermsn law of 

associations, traces '.ontesquleu's antecedents as far back 

as Buehenan, a Scottish Jurirt of the Iste sixteenth century.

1. The Works of Jeremy Bentham (ed« J. Bowring, 18Ii3) f 111,198 .2. n.
3. See R. Cerix^ de ^alberg, Contribution e la Thrforie 

CKntfrale de i* btet (1§P2; Vol.11, 3.



Buehenan, like Hooker e few years teter, distinguishes between 

legislative end executive power, "but also is the firet to 

assert with energy the independence of the judicial power 14 . 
But it seems impossible to say with assurance that Buchenan's 

work was a significant influence on leter thinkers. 2 The 

influence of iiooker, on the other hand, raey readily be traced; 

it bears much fruit in the work of Locke nearly a century let: r,- 

and in Locke we find the primary source of Montesquieu's 

celebrated chapter on the Constitution of Knglend, liberty and 

the separation of powergf Still, neither Hooker nor Locke 

Include Judicial power in their central schemas. It has been

argued that for i'OQke, in particular, eMllr governmental power
3ais fundamentally Judicial, at least in origin:^

Man...hath by nature a power•••to Judge of and 
punish the breaches of [the law of nature] in 
others*...there, end there only, is political 
society, where every one of the members hath 
quitted this natural power, resigned it up into 
the hands of the coramunity... .^nd thus all 
private Judgment of every particular member being 
excluded, the conammity comes to be umpire, by 
settled standing rules; indifferent and tie seme 
to all parties....Those who are united into one 
body, and have a corauon established law and 
Judicature to appeal to, with authority to decide 
controversies between them and punish offenders, 
are in civil society one with another....!*

1. 0. von Qierke, The ^evelopiaeqt of * ollt.lc.6.1 Theory (trsns.
B. Freyd, 1939)t 205 Ut.II, c.3t n.102.) 

2« Lawson, in his iolltica aacre (1(960) recognizesthe modern
tried, and insists on the independence of the Judiciary.
But the scope of hie influence, too, is doubtful, oee P.
Laslett (ed.) Locke'sTwo Trestiecs of Governra?m^ (i960),
383n. 

3. See Laslett, op.cit., pesslffl. 3a. See Laslett's discussion,
op.cit. 106-107. 
Lockc, op.cit., II, sec. 87*
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Indeed, though i.ocke adverts to the need for an indifferent, 

upright, known and authorized judiciary, 1 he seems to have 

re£0rded the judges as in eoiae sense en executive arm of the 

legislative power, 2 and the triadic scheme he offers has as 

its third terra, not judicial power, but the "federative power" 

to deal with matters "without the comnonwealth11 .*

Montesquieu, free from Locke 's preoccupation with the 

logical or historical origins of powers, accomplishes a 

decisive shift of the terms and relstione of the schema. Locke f s 

federative power becomes a primary element in Montesquieu's 

purely executive power, and the judicial or judiciary power 

appears as an independent member of the triad (though initially 

labelled an executive power) * Here at last is the analysis 

that has had such an undeniable fascination for subsequent 

thought; nor is it to be forgotten that Aristotle's

is cited scores of time© in the Ssprj^t des Lois. But 

anachronisms ere to be avoided: in Montesquieu* e view, there 

was in anglend, or at least ought to be, no visible or in­ 

dependent judiciary*^ In this sense, the judicial power, 

though H terrible to mankind", was for him en ouel QUO f sc on nu 1 1 e •

1. Locke, op.eit,, II, eeee. 131t 136; Luelett, op.cit., 118.
2. Locke, loc, cit. end sees. 1M*» 1U7«
3. Locke, op.cit., II .0.12.
Ii, Montesquieu, The ortrit of the -Uaws* (trans. T. Nugent,1750;,

XI, 6. 
5« frlontesouieu visualised popular juries, efter the manner

of Athenian diceeteries, as an ideal "rooted in the nature
of things": id. end VI, 6.



Hie analysis of judicial power does not go beyond the 

assertion that it ie 8 species of executive power "in respect 

to things that defend on the civil law", end that judicial 

judgments should be "fixed 11 ana "ever conformable to the 

letter of the leWM ,

Twenty years iRter, Hum© begins his essay Oq the Origin 

of Qovernaent with the remark that kings, parliaments, 

ministers end ell other governmental parts, persons and 

Institutions heve ultimately no other purpose but to support 

the judges - or, more especially, the juries.

Blecketone, at the udddle of the century, is considerably 

influenced by Montesquieu, 2 and hardly iiaproves the confused

terminology of the ftfprit ffeg kp,is. Still, he is not prey to 

Montesquieu's illusions about the English constitutions on 

the one hand, the judicial power is not pieced ©long v/ith 

legislative and executive power on the topmost level of 

sovereignty;* on the other hand, s permanent and independent 

judicisry is recognised.'* Nevertheless, expressions whose 

vagueness hampered Aristotle were not to be clarified by the 

first Vinerian Professor; we find it asserted that since Hhe 

sole executive power of the lews is vested in the person of

1 . D . Hume , ^ SB era*, a.
2. Coaiue nt ar ie s • 1*1
3. Ibid., I, ii ink.
14. ibid., if vii737

and literary (17^2), V.
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the king, it will follow that all courts of justice, which 

are the medium by which he administers the laws, are derived 

from the power of the crown1*; 1 and at the same time that the 

"main preservative of public liberty11 in ^nglend is "the 

distinct and separate existence of the judicial power*1 , the 

separation of the "administration of common justice both from 

the legislative and also from the executive power". 2

Paley and Burke carry the matter no further; the judicat­ 

ure is not "part" of the constitution along with King, Lords 

and Commons, but for Ieley it ia "the first mexim of a free 

ytate 1* that "the legislative and judicial characters be kept 

separate" and that there be a division of the legislative 

and judicial functions",3 while for Burke "whatever is supreme 

in a State ought to have as much as possible its judicial 

authority so constituted, as not only not to depend on it, but 

in some sort to balance it".

Thus, when Bentham first began to do jurieprudential 

analysis, terminology was becoming settled, but theory remained 

in flux. Both these features are apparent in the work of Kant, 

where the triadic schema appears in its modern terminology

1. Ibid., Ill, iii; I, vii, 3.
2. Ibid,, I, vii, 3.
3. Principles of Morel end Political ih^losoDhsr (1785), VI,

c.o. 
h* ^orks (Bonn edition), I, l4?6. Cited by -.. Barker (ed.)

in Oierke's Natural, Law end the Theory of Society. 1500~
1800 (trane, 19314,, 359.
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as a sort of a priori of constitutional theory, but still is 

not precisely the tried we know today. Perhaps it Is too 

strong to say, with Gierke, that Kent "derives division of

powers directly from the rules of logic*1 . 1 But it is quite
2 clear that for Kant no true state can exist without an

unimpeachable legislative power, an irresistible executive 

power, and a judicial power whose sentences sre irreversible; 

end further thet:

these three powers faey be compered to the three 
propositions in a practical syllogisms the 
major as the sumption laying down the universal 
law of a will, the minor presenting the command 
applicable to an action according to the law as 
the principle of the subscription, and the con­ 
clusion containing the sentence or judgment of 
right in the particular case under consideration*-'

The difficulty of Kant's analysis lies In the distinction 

between executive and judicial power, and it gives rise to 

some very confusing discussion by Kant* It is sufficient 

here to note that judicial power is regarded by Kant es 

having the function of (a) settling disputes peaceably,U

(b) assigning to each what is his own according to law,^ and

(c) administering the lew by determining issues in causes;^ 

and as a special prerogative of the people, who may appoint 

special courts for every process or cause.'

1t Gierke, op.clt., 159.
2* Kant, PerpcJ^Bl \ eace (l79U-5)» II » 1 & 11. Gierke, 

The ^eveloptaent... 239. (^t.II, c.3.n.23^J v
.

14.

iant B -'h: 
tl796-7/.

-MlosQshy of Ifag, trsna* Yi, Hestie (1887), 165
17
'erpetual...> eace* 11,11.fBBCTB:of Law 166.



&ore important then &11 theories, in the fixing of 

modern notions of powers, was the Constitution of the new 

United States of America, which Kant may heve admired* 

but perhaps did not fully understand, and which Bentham 

certainly admired,2 but certainly did not regard as grounded 

on a true analysis of political powers. How far Benthea, 

the planner of constitutions, was able to transcend the 

American model is, however, another matter,

IX 

^n apparent contradiction in Benthasi

Row it T,se Bentham 1 s particular interest in conceptual 

analysis that led hits to doubt whether, for example, ^uaicial 

power could as such be properly or usefully distinguished 

from other sorts of governmental power. His Interest in 

codification and legal reform led hiia to employ and elaborate 

just such a distinction in his constitutional plans. Yet 

these two interests of his co-existed throughout a long life; 

the appearance of contradiction cennot be resolved by pointing 

to any simple change of Ideas through time. Bentham 1 s Ideee 

about powers are Integral to his analytical schema, and it 

is clear that this no store underwent any fundamental revision 

after Tfte Lfoflts of vfur^spru^ence Beffoed of 1782 than the 

guiding principles of his reformative prescriptions underwent

1, Cf. KOrner, S. f Ksnt (1955) » 
2* Benthem, Vorks. IX, 98.



3.8
any significant change after the contemporaneous Introduction 
to the j/rlnclnlea of J4orala and LeffislstlQai'* in the Equity

of 1829-1830 there is to be found the
original analytical schema, and in the great constitutional 

Godje * which occupied the twelve years before hie death in 1832* 

the original guiding principles* Moreover* the announced 
intention of Benthaia 1 s analyses was "to lay the foundation for 

the complete body of laws supposing it to be constructed ab

short, to provide the framework for his Code*

So it seems that either his method of analysis, or else the 

substantive principles required to give body to his work of 

synthesis and codification* must have led Benthaia astray* 

We shall argue that in fact it was his mistakes about the

methods of ^urisprudential analysis that led him to do his 

best to eliminate the notion of judicial power* But there is 
no point in disguising the fact, of more historical than 

jurisprudential interest, that Benthaia eaw rather little virtue 

in the achievements of England* s independent judiciary* Just 

as Aristotle f e analysis of powers seems to have been influenced 

by a fundamental social conservatism, so the energies thst 

Bentham expended* decade after decade f on vilifying the works 

of *«7udge and Go» w may well have spilled over into his 

analytical considerations and distorted them in subtle ways*

1. See Mack, M«« JTeremy Bentham* ^71^1792 (1962), $ f 22 t
2. Benthaia. *T*, T»e Limite of ^m-isprudelSe I>efi 

O.w. .fcverett* 19^5/t 329*
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The effects in the two ceses ere different* but the causes 

are oddly similar; for Bentharn's objections to judicial power 

as he saw it in action were grounded on his basel premise thet 

"the grend utility of law is certainty". 1 Still, Benthem 

amply regards the ctudy of the jurist; the industry f ingenuity 

and fertility of his speculations end plans ere not to be 

gains aidf and his faults ere exemplars*

III 

Bentham 1 s early .analysis* ^fye /general part

In a letter to Lord Ashburton, announcing the work now 

known es The iddiits _off Juffi^-pri^aeQc^ Itef ine.d, Bentham intro­ 

duces the themes to be considered here:

Ch*19. A law defined and distinguished. Here the 
difficulties are stated which occur in coosiion speech 
frocn the mant of any settled distinction between acts 
of legislation, F>cts of administration* and acts of 
judicial authority. Ch.20. Source of a law* or of 
the person of whose will it is the expression. In 
what manner.. .judicial orders, [and) orders of the 
executive magistrates. •.connect v?ith those permanent 
laws which ensue directly from the aoveretecn legis­ 
lature.... Gh.27* Of the modifications a lew siey 
admit in point of generality... In the course of this 
and the 2J|th chapter I found it necessary to give an 
analytical view of the several simple modifications 
of which the powers of government , publ i c ss well as 
private ere susceptible: for tht indefiniteneee ex­ 
pressed by the common division into legislative and 
executive, or legislative, executive end judicial* I 
found to be very complex in themselves [sic] end 
very ill distinguished from one another. *

!
2. Limits, 8 (Letter of 3 June, 1782).
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It is not too much to eey that the subotance of the present 

chapter cen be regarded as a commentary on this passage. For 

the moment, it is sufficient to note that there ere here two 

references to the difficulties in the cordon division of 

pow<. rs; it is made plain that ^oth this common division, end 

the "simple modifications of powers" rhich en "analytical 

vie** will reveal, ere intimately-related to the generality 

end source of lews - indeed, to the very definition of law 

itself, ''hot, then, ia this definition of lew?

For Benthaias

A law may be defined as an eesemblege of signs 
declarative of a volition conceived or edopted by 
the sovereign in a state, concerning the conduct 
to be observed in a certain case by a certain person 
or clfess of persons, who in the case in question ere 
or are supposed to be subject to his power: such 
volition trusting for its accomplishment to the 
expectation of certain events which it is intended 
such declaration should upon occasion be a means of 
bringing to pees, end the prospect of which it is 
Intended should ect as a motive upon those whose 
conduct is in question, 1?

As Bcntham admits without reluctance, this definition "out­ 

stretches the idea which conraon usage has annexed to 1* the word 

"law*. For it Includes many "expressions of will 1* which 

would not cooaaonly be termed "& law",3 The term H& law", 

he says, is ordinarily taken to denote en act of legislation,**

1. Ibid*, 69.
2. Ibid., 96.
3. Id-
k. Ibid., 90.
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*hlle the proposed definition embraces any "Judicial order, 

a military or any other kind of executive order, or even the 

most trivial or momentary order of a domestic kind11 not issued 

in contravention of some other law.^ Bentham does not shrink 

from the conclusion that judicial and executive ordero have 

"in every point except that of the manner of their appertain­ 

ing to the sovereign, in every point m short except their 

immediate source, the same nature 1' 2 as a legislative enactment 

or anything else generally accepted as a species of lav;. Whet 

is this "nature" that he speaks of? It consists in being an 

"expression of will. ••referable ultimately to one common source, 

the sovereign1* .3

Here, in fact, is the governing concept In Benthara's 

legal analysis* For such expressions of will necessarily admit 

distinctions between

1 * superiors and subordinates;

2* making and executing (and here are Involved the 
modes of sign and sanction);

3. local and geographically universal application; 

permanence and transience;^

5. particular and general application to persons 
and sub;}ect-matter.5»6«

1. Id.
2. Ibid., 96.
3. Id.
k. Ibid., 96, 3U3«
5. "subjects and objects'* In his usage,
6. Ibid., 96.
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It IB not too blunt to say that Bentham's interest in analysis 

led him to project a general jurisprudence employing little or 

nothing beyond these sets of logical distinctions inherent in 

the idea of "command" 1 (or "order 11 , 2 or "expression of will",-5 

or "signs declarative of a volition",** or "mandate M5) . It 

seems that he regarded the logical permutations end combinations 

of these simple formal modifications of a single clear and 

distinct idee as the begin-all end virtually the end-all of 

scientific jurisprudence.

That this does not misrepresent Bentham's project will 

seem more probable if it is understood that he took the notion 

of analysis quite literally. Paced with apparently confused 

and indefinite ideas, Bentham set out to replace them with 

clear and distinct ideas. But, he thought, ideas ere 

annexed to terms,' and though terms can where necessary 

be invented, most terras are already given, by current 

language. 8 The problem, in short, is one of clarifying, by 

recasting, the ideas annexed to terms. The method is to find 

the elements of which complex ideas are constituted; these 

elements, because simple, will necessarily be clear and distinct. 

Likewise, the complex idea annexed to a general term will itself

1. "Pannoiaial Fragments" in ^orkst III, 223.
2* Limit s, 90
3. Ibid., 96.
k. Ibid., 89.
5. Ibid., 112.
6. "A Oenersl View of a Complete Code of Laws% Works « 111,199
7. Limits. 95, 96, 330.
8. Ibid., 152n at 153; 16?.
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become deer if its elements or parts ere correctly identi­ 

fied and regulerly arranged.2 This process of identification 

end arrangement, of recasting and selection, Benthem cells 

"fixing an idea 1*.^ An idea, when fixed, is complete*4" and 

(relative to more general ideas) simple, and to this simple 

end complete "model, if properly delineated, every other lees 

regul&r specimen may be reduced and made conformable* if 

imperfect by completion, if complex by decomposition or 

resolution",-* Of course, the search for clear elemental ideas 

and regular arrangements presupposes that such ideas and 

arrangements are in some way already there to be found by 

analysts more clear-sighted than the ordinary user of language;^ 

and Benthem does not attempt to disguise this premise.'

a
Jurisprudence, then, is a ecience0 in uhich the object of 

consideration is law - in the first place, trhe law (that is, 

the legal system), but secondly and necessarily, & lew (because 

the legal system is nothing other than "the complete body of 

laws 11 ,^ end because Bentham's definition of w a law 1* contains 

an implicit definition of the legal system as a hierarchy of 

commands)• In any case, rt law"is a general term to «hich, there­ 

in Hence "parts of e law", ibid., ?75n.
2. Ibid., 87.
3. Ibid., 275n, 30U« Of. "fixing common language*1 , &ack»

op.cit., 176. 
li. Hence "Ho Customary L0w Complete", ibid., c.XVII.
5. Ibid., 301*; Dorics. Ill, 196.
6. Works» III, 199.
7. limits• 57-58.
8. Ibid . , 57*
9. Ibid., 329; 57-56,



fore, is annexed a complex of ideas, ao jurisprudence involves 

identifying and naming all the Idees which constitute the idea 

of law. But eince even eltmentel terms, not being proper names, 

denote classes of particulars, Bentham can say that:

in a natural arrangement the denominating character 
of each class should be such as indicates the 
relation which the particulars comprised under it 
bear to that object of consideration which is the 
end of the Science. 1

Jurisprudence, in other words, is to proceed by the division 

and decomposition of general terras and complex ideas, and the 

identification and arrangement of simple terms and elementary 

idees, ell according to "natural end universal principles".^

Such a programme of analysis has several corollaries. 

In the first place, while it starts from ordinary usage, it is 

in essence a programme for reforming that usage by recasting 

the "ideas 11 commonly "annexed to*1 words. As already remarked, 

Bentham recognised this clearly, snd detailed the divergences 

between his definitional proposals and "coraaon usage*. In the 

second place, uiore particularly, if something conunonly called

*Jtw leeks all the elementary "parts" or components of the 

newly clarified *XH , it can be said not to exist (that is, _qu û

**XW ), to be fictitious (in so far as it purports to be WXH ). 

or, more precisely, to be "incomplete". T^is enables Benthem

1. Ibid., 98) 58.
2. Ibid., 329.
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to denounce customary lew, for example, iss "non-e* latent", 

w a fiction frora beginning to end**, 2 for the simple reason 

thst he h*ss defined (that is, dj.ec erne d? lew to be "en 

assemblage of signs declarative of a volition"! but the word 

"signs" in this definition is to be understood In a purely 

tangible fcnc visible sense » ©s denoting something writ, ten;* 

hence "customary law% hitving emsneted froni verbal discourse , 

lecke the element of "sign", and is "Incomplete", with the 

drastic consequence predicated above.** In the third piece, 

more particularly, Bentham's progrei&ue expressly requires (and 

predicts) that every element and every arrangement in the 

analysed system of lew be clearly related to wthg»t object of 

coneiderstion *hich ie the end of the science*** In ehort, every 

item in the analysis i© to be plainly referable to the 

definition of lew* Thifi definitionf then, oaey be expected to

*• ^i-TiitSt
2. lMd.9
3. Ibid.,
k* Benthai^f manifesting; an understandable unease, about this 

unpleuoible amputation of all unwritten law from the claee 
of M ;ewe% etteiapte to reinforce hie position with a 
further argument *'hich some times ©' ema primary, eoaic; times 
secondary. Its first premise is thet whatever is law ^aaust 
be general, applicable to en indefinite multituft >f 
individuals not then assignable" » Its second premise is 
that verbal discourse w is in point of extent particular, 
being confined to the assignable individuals to whom it is 
addressed** » The conclusion, then, is th»t cueto^ary lew, 
originating in verbal discourse, can not be law. The first 
premise is, of course t inconsistent with Bentha .*6 own 
definition of law j the second premise is quite arbitrary 
if it seeks to contrast "verbal discourse 1* *ith "writing" 
since, if publication is what Is at stake, the one may 
in sonie circumstances be as effective as the other. The 
conclusion la ell that B«nthem was really interested in, 
for motives to be mentioned later ( inffrr$»s e c . VI 1 1 k
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govern, or at least influence (if not distort) Benthem's 

analysis of every element and arrangement in the "complete 

body of lews",

IV

Benthem'a early analyses; .iflfliqial power

Bent ham, then, expounds every feature of the legal eysteia 

in such a way es to demonstrate its dependence on the concept 

of law as command plus sanction (or reward)* His theory of 

governmental powers reveale the consequences of this method 

rather strikingly* We shall here look first at four analyses 

that can be collated from Th Limts f Jurisprdence Defined »

(a) Ju^id^ poyer as an impressive acconsi^ive power of 
comcieading de

This first analysis notes that eoraaands may be either 

general or particular in respect of the persons to whom they 

are addressed and in respect of the objects they affect*^ 

It follows thet there are two different sorts of powers, one 

of commanding de clessibue (that is, of enacting general laws 

affecting whole classes of persons, things, etc.}, 2 the other 

of commanding de sinful is (that is, of enacting particular lews 

affecting only specified members of classes of persons, things,

* 162. 
Ibid,, 165.
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etc.}.' Then legislation is coBfiasndlng de clsssibus. and it 

is evident that the power of legislating does not eaibrace the 

Tfhole power of couMand.^ Distinct from legislation is the 

power of clsssifying specified persons, things, acts, pieces 

or times - by which Bentham means moving them froia one dees 

to anotherj this is the accensitive power .3 For example, the 

eccensitive power in personem is exercised to invest men with 

a condition. If this condition Is accompanied by a right, then 

the power may be called jurisdative, or the power of making 

conveyances; and this, when the right thus conferred is of 

a public** character, is *one of the grand divisions of the 

powers of government'*.^ 6 jf f On the other hand, the condit­ 

ion with which the man is invested is membership of the class 

of delinquents from whom rights have been taken away, then the 

relevant accensitive power may be called "impressive"! and 

this is a "part* of the power of issuing Judicial comaands.7

What, then, is the whole Judicial power? This first 

analysis does not provide an answer. FQT when Benthaia turns

1. Ibid., 165, 255.
2. Ibid., 168.
3. Ibid., 169-170. /•.!! accensitive pov*er is, by definition, 

de sinfulis: but, it seem©, the converse does not hold.
k . A lew is "public w if it is "general in reepect of the 

persons favoured in the lust instance 1*? ibid., 162.
5» It is en axiom, of Ixmtham'a jurisprudence that "public 

powers (constitutional powers) differ no otherwise from 
private fiduciary powers than in respect of the scale on 
which they are exereisable: they are the same powers 
exercieable on a greater scele 1*; ibid., 171,298-299; see 
also &ecfc, op.clt., 125-126.

(cont, on next page)
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to consider generally the nature of commanding fo qfrn&ullft 

(of which accensitlve command seems to be only a part) h« 

contents himself with the observation that each "particular" 

commands will be either public or domestic, and if public 

be either legislative or (are usually; executive§ and if 

executive will be either judicial or non-judicial/ But sine® 

"particularity" ia thue a&alttedly neither a neceeeary nor fi 

sufficient reason for calling a command "executive" rather 

then "judicial", and eince the grounds for classifying 

executive coemands aa judicial or non-judicial ere not here 

divulged, it ie plain that the clear idesa presumably to be 

annexed to the term "Judicial ** ere assumed, rather than 

brought to light, by an analysis in terms of the particularity 

and generality of eotsnande*

(b) Jadicia^ DQfrer BB a ^eubor^^B^e..^^^^ on, 
9f 9 eui^t

A second analysis notes that all legal coossande are 

issued directly by the aovereign, or indirectly by a sub­ 

ordinate authority with the approval of the sovereign*2 V«here 

the authority ia subordinate, the eonraand either will be 

issued on the occasion of a suit or it will not* If it is not,

(continued from previous page)

6. Ibid., 173. 
7* Id.

t* Ibid., 16?. 
2. Ibid., 112.
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then it will be either perpetual or transient; if it is 

permanent, the authority issuing it will be a sub-legislature, 

and if it is transient, the authority will be executive. But 

if the command is l^tis causa» or propter qu3,d - that is, on 

the occasion of a su^t - then it will be judicial. 1

(c) Judicial power BB a poi'er of punishing* immediately
preliminary tq conirectation. and authorised by subsidiary

A third analysis notes that, while both sovereign and 

judge heve powers of cotaniand, commanding is not the whole of 

power.2 For command is directed to man '©self -moving or active 
faculties, and produces its effects by influencing his will; 

but man's body, too, is subject to influence, and power may 

be exercised over his passive faculties.-* Such power as the 

public executioner wields may, then, be called contrectation. 

Command and contrectation together malce up the whole of power 

and dominion,** and all power of cotoaand rests ultimately on 

power of con tree tat ion. 5 For punishment of offences is en 

exercise of the power of contrectetlon, and all powers of 

couinand are "identical with the power of creating offences"*** 

Whatever ie done in the way of law hae reference to delin-

1. Ibid., 112, 172.
2. Ibid., 229n, 301-302*
3. Ibid., 6k 9 228n.
U. Ibid.,228n.
5. Ibid., 229n.
6. Ibid., 229n.
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quency**, 1 and "everything that comes under the head of law" 

has a Hnecesssry reference" to punishment.^ AS the definition 

of law first announced, the legislator both declares his will 

and threatens and predicts the punishment of non-compliance. 

But to. carry out such threats and "verify such predictions" 

is to exercise e different sort of power,3 and since for want 

of time and opportunity the legislator cannot do everything 

in the way of government, he Ernst authorise subordinates to 

exercise this power of punishing. Such authorisation is 

effected by a law, "subsidiary" to the "principal" law which 

declared the legislator's primary will; the subsidiary command 

may be addressed to anyone save him to whom the principal 

conanand was addressed, since no-one can punish himself,** 

In fact, the subsidiary law is addressed to someone appointed 

or disposed to execute suoh commands, and this person is 

cousaonly a Judge (which is not to say that this is all that a 

judge is),

(d) Judicial power as a power of creating offencea by invest*foyer as a power of creating _Q: aintiff in a regular eu^t wffi4*MSE.Afy ilaintiff in a regular eu,^ 

A fourth analysis gathers together strands of the fore­ 

going three. For while all law has reference to offences,

1. Ibid., 300, also 305.
2. Ibid., 56, also 55, 57-
3. Ibid., 226.
k. Ibid., 233.
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offences may be either pest or prospective. ^*here an offence 

has already been committed, a suit will be penal, and the 

judicial contaand will invest the defendant with membership of 

the class of delinquents, in virtue of the impressive branch 

of the accensitive power granted to the judge by a subsidiary 

law. 2 But where an offence le merely prospective, this is 

because the relevant non-compliance which will attract punish­ 

ment is not with a legislative conmand but i?lth a subordlaete 

comaand of a judge; and such a cooiiianc! is issued, not to invest 

the defendant with an immediate liability to punishment as a 

delinquent, but to invest the plaintiff with a right as against 

the defendant;3 so here the suit is civil or non-penal* la 

other words, the nature of a suit depends on the way in ?/hlch 

the interest of the defendant is affected by the judgment;** 

a suit is penal If the judgment commando that the defendant 

be punished, and civil if it orders the defendant to do some­ 

thing and only then accompanies this order with a threat and 

prediction of punishment on non-complianee.^ Civil judgments, 

then, create offences,** and this is no surprise, since M a 

judgment in the sense in which it is an expression of will is 

a kind of occasional law*1 *? A judgment, moreover, "although by 

its name it should be nothing but an act of the understanding,

1. 
2.
3.
k.
5-
6«
7.

Ibid. 
Ibid. 
Ibid.
Ibid.
Ibid.
Ibid.
Ibid.

300.
173.

302.
200.
300, 301,
305.
301.

305.
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yet before it can have any effect must be understood BB having 

been transformed into...an set of the will*. 1 Finally, the 

complete, regular end relatively simple ides of s suit or cause 

is of two parties, plaintiff end defendant, and judge and judg­ 

ment. Suite for contempt of court involve an "incomplete idea" 

of a suitj but this idea niay be made conformable to the regular 

ides by "completion", that is by regarding the judge SB plaint­ 

iff as well as judge.2 Suite euch aa tho.se involving croee- 

cleims involve a relatively complex idea which may be "de­ 

composed" into two or aore parts each consisting of the 

relatively simple idea of the regular suit.

V
*

Bentham*a later analysis? the rejection of the triad.

To set out the four analyses above is to run the risk of 

misleading. For Bentham did not attempt, in The Straits of 

Jurisprudence Defined* to analyse judicial power in this 

orderly fashion, and hi» views have to be gleaned from his 

discussions of other matters. It could hardly have been other­ 

wise, since it should by now be apparent that the idea of 

judicial power does not fit very readily into the framework of 

hie jurisprudence, and is by no means one of the clear, simple 

or regular ideas from which alone he hoped to construct thet 

framework. The short way to confirm this incompatibility is to

1. Ibid., 306. 
2* Ibid.,
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call in aid Benthara'e own direct diecuBsion of the problem 

*** A General V}ew of a c^nleta Code of Lams* This work* 

written within twenty years of the i.iiaits« displays conceptions 

of law, the legal system end jurisprudentiel analysis almost 

wholly Identical with thoee of the earlier work. It also 

contains a vigorous polemic against the common division of 

powers Into legislative, executive and judicial.^ The terms 
employed in auch divisions ere denounced as vague and obscure, 

because they do not rest on an accurate M decompoaitionw of 

powers and offices into their "primordial elements".2 Bentham 

undertakes such e decorapositioa, by directing attention to the 

"modes of operation11 employed in the exercise of governmental 

powers* This method of analysis results in a schema similar 

to that in the ^lmite> but rather more detailed.

First of all, a new definition of power ie proposed, 

which sets that idea as firmly as possible within the definit­ 

ion of lew as eomaandJ

powers ere constituted by exceptions to imperative laws... 
£very imperative is In Its ownneture coercive or 
disxfroerclvje. The coercive law demands* or prohibits: 
it creates an offence«..*The discoercive law creates 
an exception: it takes away the offence; it authorises 
a certain person to do a thing contrary to the first lew: 
**the judge shell cause such an individual to be put to 
death" ••• Duties ere created by imperative laws addressed 
to those who possess powers* "the judge shall impose a 
certain punishment, according to certain prescribed forms".3

1« *or*« Vol.111, 198.
2. TtlaT, 196.
3. Ibid., 195.



Power, it is said, may be exercised in respect of persons 

or of things* Thus, the category of contrectatlon appears here 

in the form of "iraaediate powers over persons 1*, "teriedlate 

power over the things of another", and "iroaediete power over 

public things 1*. 1 The power of coauand is once again divided 

into power over persons individually and power over classes. 

The acceneltive power appears under the title of "power of 

cla80ificetionM (witb regard to persons, things, places and 

times), and a new power is added to the list, to cover the 

granting or refusing of rewards (which, with sanctions proper, 

make up the motive referred to in the definition of law)* 

These, then, are the elementary powers*

Just as in the ^imits he remarked on the "difficulties 

which occur in common speech from want of any settled dis­ 

tinction between acts of legislation, acts of administration 

and acts of judicial authority", so Benthaia here remarks that 

"the divisions raost generally adopted at present leave all 

these powers in a state of confusion and disorder 11 » 2 The 

first section of the present chapter reveals the justice of 

these observations* Everyone, Bentham goes on, agrees that 

legislative power is the power of commanding and is free from 

the restraints characterising Judicial power} yet it is un-

1. Ibid., 197*
2. Ibid., 198.
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certain whether it is restricted to power over classes, whether 

it must be exercised by orders capable of perpetual duration, 

and whether it mat be exercised by a political body rether 

than by an individual. As for judicial po*er, "among the 

authors T/ho neve considered this power as distinct from legis­ 

lative power, 1 have not found one who hee appeared to under­ 

stand the difference**.*! It is not that the judge commands 

de ainjgul3,B« for he may judge communities and provinces* (3o 

much for the first analysis in the I4mitsi f|upra> sec.IV(a;). 

It is not thet the Judge's commends are incapable of perpetual 

duration; and it is not that the legislator's commands are 

incapable of relating to specified individuals. It is simply 

thet for an order to be judicial, it uust have b«en iseued in 

circumstances by which the judge, unlike the legislature, Is 

restricted. Firstly, an interested party imist have required 

the judge to issue the order (ceve where the judge himself is 

interested, &s in protecting his court egainst contempt)« 

Secondly, anybody to be prejudiced by the proposed order iuet 

have the power of opposing it. Thirdly, allegations must be 

proved, and opportunity given for contrary proofs. Finally, 

the order must be confornaable to the written law. These four 

requirements of iJenthera's include, but go beyond, that notion 

of the suit that w0e central to the second and final analyses 

of judicial power in the Ijftiits (aupre. sees. IV(b) and (cj },
4llMWM»MaMM«««MBMM*M*>M"**"»««>MMMMMMM»»IMMMMMMMMB«MMMBIMM»MM*MaM«VM>WM^ 

1. Id.
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The new element lo, of course, the value realised by proving 

allegations and, in short, by ensuring thot the procedure 

la governed by & degree of rtesonublenese.

Sow thla new requirement a etas extrinsic to the 

char scterlost ion of elementary power© SB previously elaborated! 

but so also docs the whole complex idea of the suit &a the 

context unifying under the rubric judicial power** diverse 

end intermingled elementary power© of coonand de qln^ulia 

and de clcasfous,* perpetual and transient, local end geo­ 

graphically universal, aceensltlve powers of classification 

of all sorts, and powers immediately preliminary to the 

contracts tive porer of the executioner and the bailiff. 

Benth am himself saw clearly enough that his analysis of

powers at no point coincides with even his own

refined version of the commonly accepted tpiadic analysis of 

governmental powers and so entirely fails to Illuminate it 

or account for it* The extrinsic elements are obviously 

Indispensable*

Bent ham mas a thinker sufficiently acute to provide, 

in the fourfold characterisation just noted, an account of 

judicial power that is in substance identical with that

,y the ccxttaittae on Ministers 1 Powers well over a
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century later. 1 But because he was in the grip of his essiimp- 

tion that only clear end simple ideas ere real, find that all 

clear ideas about law ro&ist be plainly referable to the ides of 

command, he was satisfied that his own analysis wes fcrue an<3 

the accepted analysis correspondingly mistaken. AS he remarked 

with some complacency*

It is not absolutely necessary to exclude these terms 
adopt d into the vocabulary of all the nations of 
Europe; but it was necessary to shot? how f&r they were 
from representing the true elements of political
powers.*

The obvious question was* ^hy did all the nations of Europe 

edopt these terms? T^is in turn provokes the further question* 

What is the point of, say, judicial po^er, as distinct from, 

say, legislative powert It is true, of coarse, that political 

theorists have achieved little more than a ^ernino3,0£;icalr

1. "A true judicial decision presupposes en existing dispute 
between two or more parties, and then Involves four 
requisites! (1) the presentation.. .of their case by the 
parties to the dispute; (2) if the dispute between them 
is a question of ftect, the ascertainment of the fact by 
means of evidence adduced by the parties to the dispute 
and often with the assistance of argument by or on behalf 
of the parties on the evidence; (3; if the dispute between 
them is a question of law. the submission of legal argu­ 
ment by the parties; and (k) a decision which disposes of 
the whole matter by a finding upon the facts in dispute 
and an application of the law of the land to the facts 
so found, including where required, e ruling upon any 
disputed question of law" Report of thf ,.CjQjgoajlt.te; e . on 
Ministers* .owrrs, (1932), 73*

rks V III, 198. To be perfectly fair to Bentham, one 
must point out that he does not unambiguously claim t^ have 
discovered the "primordial elements" which ere "the key 
to every given political system1*. He leaves open the 
door for his readers to suppose the work of discovery 
and * decomposition" as yet undone; hence, for example, 
the sadly misguided effort of W»W, Lucas, The i rimordial 
Functions of Government U938) *
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consensus; and it is impossible not to sympathise with Benthem's 

impatience* However , the net ions of Europe were mede up, not 

of political theorists and analytical Jurists, but of practical 

people, who purposed to get things done, to avoid strife, to 

order and systematise the solutions and e ureas of solutions 

to e multitude of problems of action and decision arising from 

a multitude of human v.ante, interests and ectivitiee. So it 

Has et least irorth esking whether, perhaps» the accepted 

terminology of powers represented not so much a confused attempt 

to describe sets of actions in physical or psychological tenas 

as an attempt to explain whole families of aetst actions and 

activities by reference to their role, function, purpose or 

point in the practical mun's ccbeaie of government. Or ret her, 

since Benthem was fully capable of appreciating the values 

thus realized in the various types of powers, he *aight hev© 

asked whether a "true 11 analysis oust inevitably ignore such 

an appreciation.

But Bentham never put these questions to himself. Some­ 

times,^ indeed, he seems to have perceived that as well as 

his own analysis by description of "abodes of operation**, there 

was another possible method of analysis that would include 

explanation of the ends end purposes, in short the values, 

towards which powers in human systems are directed. But he

1. K.g, korks. Ill, 196,
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eschewed this method, apparently because he regarded it as no 

more than a supplement showing hot. the true abstract powers 

mi^ht, as it were contingently, be applied. He seeais never 

to heve considered the question whether values might be 

Involved in the very Idea, the meaning <£>r definition of t ie 

powers and their divisions and relations as traditionally 

expressed. T.hy did Benthem systematically ignore this possibil­ 

ity? This raises a difficult question, and the account which 

follows is offered rather tentatively as merely a not un- 

plausible explanation, though it IB conceivable that other 

explanations could be given, and even that there is no 

explanation other than mere oversight on Benthem's part. But 

our account is not so much an exploration of Bentham's 

intellectual biography for its own sake, as a further contribut­ 

ion to the examination of method instituted in the first chapter,

VI 

Some features of Benthara'q analytical taethod

It has already been shown thet Bentham regarded 

jurisprudence as a science that would make clear and regular 

the simple ideas annexed to the word "law" in its two aspects 

as "legal system" (or "body of laws") and as tt a lew"* But 

now it must be pointed out that Bontham had a clear end 

fixed idea of what s clear idea is, not only in the context 

of jurisprudence but in general. To neve clear ideas is to

pierced through a veil of "fictitious entitles 1* woven
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by the "ingenuity of the first abaters of language compelled 

by necessity", end so to hflve attained to 8 "clear perception 

of the reel state of tilings'1 , 1

Power, right* prohibition, duty, obligation.... 
all these with a multitude of others...ere eo 
many fictitious entities which the law upon one 
occasion or another ia 3 p ok en of in coiomon speech 
as creating or disposing of. Hot en operation 
does it evf?r perform, but it is considered as 
ere et ing or in aome rasnner or oth r disposing of these 
its imaginary productions* All this it is plein is 
the mere work of the fancy? a kind of allegoryi 
a riddle of ishich the solution is not othvrsise to 
be given then by the history of the operations 
which the lew perforais in that case *ith regard to 
certain real entities....2

The "reel state of thing®", then, consists of "things" and 

persons, their acts and operations; clear ideas ere "copied 

immediately from the impressions made by these real entities"t 

or are "copies of the sensible affectaticna of determinable 

real entities".** It follows, according to Bentham, that such 

words as "prohibition*. w pow«r w . "right". wdutyw > etc., ell 

denote fictitious entities* precisely because they ere not "the 

names of real entities or of the sensible affectations of 

deterralnable real entitles". This, incidentally, Is why 

Bentham, es noted in section III above, proposed a science of 

jurisprudence founded on "natural and universal principles% 

in which all the particular elements would be manifestly 

referable to "the object of consideration of the Ocienee%

!• £4ffiJ4&» 57. a. Id. 3* Id.
£. Id* Of. Locke, /.qsay eGncern^ncr Humeyi Understanding'. II,

viii, 15; Hume, Treatise of Human Npture, I, i, 1.
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viz., the idea of law. For the reduction of the foregoing 

fictions to the clear ideas of those real entities signified 

by the words "command" and "prohibition" 1 (but notice that 

"prohibition" has already appeared in the above list of 

fictitious names, taken from the previous page of Benthem's 

text) will "serve as a key to the import" of those words, and

"while it lays open the import of each will lay open the 

connection between every one of them and that of every other".

Stripped of the excited thought and exaggerated language 

that opposes to "real entities" a mixed bag of "fictitious 

entities", "fancies", "allegories", "riddles", "phantastic 

denominations" and even "nonsense", Bentham's thesis is 

essentially the same as the thesis of Hart's that was disputed 

at length in the first chapter of the present study. Corres­ 

ponding to Hart's "facts*1 are Bentham's "real entities"; 

corresponding to Hart's "straightforv/ard connexion0 between 

"ordinary words" and "the world of fact" are Bentham's "ideas 

copied immediately from the impressions made by real entities") 

corresponding to Hart's rights, duties, etc., that sre 

"conclusions of law" on the basis of certain "facts", are 

Bentham's fictitious, etc., entities, that are explained only 

Hby the history of the operations which the law performs in

1. Limits* 58*
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that case with regard to certain real entities". Head soberly, 

then, and allowing for the apparatus of Humean and Lockean 

terminology, Bentham's basic theory of jurisprudence is open 

to all the objections already raised against Hart's Definition 

and Theory in Jurisprudence.; 1 the objections need not all 

be rehearsed again here.

Suffice it to say that, for Bentham, understanding and 

knowing, in jurisprudence and in general, are matters of taking 
a look2 at the "already out there now11 . The terms of a science 

are all to be names of sensible (though not necessarily spatial) 

entities or of relations that are purely experiential connect­ 

ions. But there seem to be no cogent grounds for such a view, 
and the programme of reduction that ie based on it seems to 

be quite incoherent.^ For to pretend to a knowledge that 

knowledge is only of sensible entities and experiential 

connections is rather conspicuously self-stultifying* If one 
is to be satisfied with nothing less than clear ideas, and if 
clear ideas are specified to be copies of impressions made by 

sensible entities, then it is plain that either Bentham must, 

according to his own specifications, fail to provide a clear 

idea of clear ideas, or, more plausibly, his specification must

1. It does not follow, of course, that Hart's theory is opento all the objections that might be raised agsinst Bentham1 s
2. "Taking a look 1* here includes the "inward look'* which is 

the empiricist conception of introspection.
3. Of . J. Wisdom, Interpretation and Analysis, in relation 

to Bentham*s Theory of Definition C1931)>
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itself be mistaken. From the incoherence of his programme. 
It follows that Benthata's views ae to what things, in detail* 

are "real" and whet "fictitious" were uiore or lees arbitrary, 

as was rapidly shown by the muddle about the "reality" of 

prohibitions.

In particular, Bentham was unable to see clearly that 
there might be some significant pattern of human purposes 
involved in the physical and psychological operations arid 
raanifestations upon which alone his theory of knowledge 
licensed him to build* This is, of course, in one sense a 
very paradoxical and confusing result, in view of Bentham*s 
life-long concern for a "logic of the will",' and in view 
also of his own vast and not unintelligent schemes for future 
orders of things arranged according to certain defined ideal 
values. But specifically huraan purposes, or values, are the 
work of intelligence grasping possible future orders of things 
and realizing those possibilities in the light of the practical 
knowledge2 constituted by that intelligent grasp. As such, 

values and purposes are to be discerned, not by just looking 

a bit harder (whether "outwards" or "Inwards") in order to get 

more (outward or inward) sense impressions of human activity, 
but by asking such questions about that activity as will (or

1. Of. such worfce es MA Table of the Springe of Action",
Works I, 195* , 

2. See G.-.M. Anecornbe, Intention (1957).
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may) elicit in the inquiring observer the insights that will 

enable him to formulate hypotheses as to the (possible) 

intelligible patterning of the observable raanifold of physical 

end psychologic©! operations by choices and values. Bentham 

systematically restricted the questions he would ask about 

hia materials. However, since the system was Incoherent and 

his own insights irrepressibly more abundant, subtle and 

fruitful then the copies of impressions he claimed them to be, 

his restrictions were arbitrary and inconsistent, and intelligent 

questions did keep arising which his basic assumptions would not 

allow him to answer fully and openly*

So when, for example, Bentham inquired to what end powers 

rai#it b« directed, hia prtoccupetion with the physical end 

the "psychological"'* et the expense of the specifically 

intelligent limited his answer to a brief recital of such 

primitive objectives, shared by men with other animals ("ell 

sentient beings 1*},^ as security against internal and external 

attacks and calamities.3 Objectives like these obviously

1, It is difficult, of course, to find words to express in
suronery form the empiricist doctrine of mind, since eooiaon 
language is not empiricist. Hence "psychological" h©re 
must be understood according to the curious empiricist 
notion of the psyche*

2* Limits. 614.
3. ft'orka. Ill, 196.
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provide scant ground for discriminating between varieties of 

governmental power. Thus, when he spoke of the "objects" or 

"purposes" or "functions" of a law or power, Bentham more 

usually meant no more than "the acts enjoined by the law , 

as characterized by the circumstances to which the law or 

power may apply": 1 he did no more, in other words, than display 

more fully the relations between the various working parts of 

a complex law, legal system or power which had been already 

defined in terms of manifest acts and operations and their

sources, extent, signs and those other simple (e.g. temporal)
pmodifications tabulated in section III above. As Bentham him­ 

self insisted, his descriptions of such modifications of powers 

do not go very far towards an explanation of the scope, 

significance or meaning of legislative, executive or judicial 

power. These three powers remain in his analysis only as 

unwelcome and (doctrinally) unexplained categories; the proper 

end useful distinctions between powers are located by Bentham 

quite elsewhere. His methodology seems to go fer to account 

for this conclusion.

VII

The framework of Bentham's Constitutional Code (c.1820-1832)

1. AB to "objects", see id. and Limits. 88; as to "purposes" 
and "ends" see Worke, III, 3^6-7; as to "functions 11 see 
infra p.3»U7 • Thus the powers of the Equity Dispatch Court, 
as characterised by "end" and "purpose" are, e.g., "stopping 
ulterior proceedings in the existing Courts", making rules 
of court, extending jurisdiction, etc: ibid.Ill, 3U7. 

2 • Supra, p.3 .11 .
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IB plainly conformable with hie analysis of law as an aggregate 

of principal and subsidiary commands, though the terminology 

has once again undergone change. All la* is divisible into 

substantive and adjective, In that some (principal) coiaoisnds 

lay down whet is to be done, without reference to the officials 

whose business it is to see that the coyaaand is obeyed, while 

other (subsidiary) commands "describe" how those officials are 

to go about their business. 1 The letter commands make up 

adjective lew, end this is in fact the law of judiciary procedure, 

since the officials referred to ere Judges and ministers of 

justice. 2 Thus, it will be noticed, judicial power is now 

linked even more firmly to subsidiary cousnends than it was in 

tne klBiitfl (supra* Sec. IV (c) ); for that concluded only that 

such officials are "comonly" judges.

Constitutional law, however, straddles the categories of 

substantive and adjective law, and to define It Benthem is 

obliged to shift momentarily, and without such advertisement, 

from his notion of law as the command of, or by leave of, the 

sovereign to a notion of law as a "political rule of action*1 «3 

For constitutional lew la the branch that defines who the 

sovereign la to be. The sovereign exercises supreme power,

1. Works* lit 8,
2. Ibid., 8, 25.
3. Ibid., I|,8.
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and of this power there are two branches1 - the operative, 2 

by which the whole supreme power is exercised, aave thet 

other branch of it, the conatitutive,^ by which those

who are to exercise the oper stive power are

designated. Since conetitutionel lew defines both who

j is to exercise the operative power° end who is to

exercise the constitutive power, 7 it is clear that it cannot 

itself (without vicious circularity) be eb origine a command. 

Ben them does not advert explicitly to this problem, but passes 

on to say that a constitutional code would be complete, in a 

certain sense, if it did no more th&n provide for the 

constitutive power* In the ordinary case, it also divides 

subordinate pov.cr amongst various authorities, but there ie 

no necessity, he says, for it to do so* Thus defined, 

constitutional law forms one of the three parts of the whole 

body of laws (the iennofnion), in which the other parts are 

the civil (right-conferring) and the penal (wrong-repressing). 

The precise relation between this tri-lateral classification, 

and the cross-classification in terms of substantive and

1. Ibid., 9.
2. Via., the power of the Legislature.
3» V;'e», the power of the electorate.
iu Via., the elected members of the Legislature.
5. Later a breeder meaning ie given to constitutive power, 

as "that by the exercise of which, operative power is 
created and conferred*1 1 127*

6. Viz., by reference to eligibility for, and modes of
election to, the Legieloture, etc* 

7» Via., who is to be eligible to vote.
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adjective law, is very obscurely sketched*^ but need not 

detain us here*

Now if a constitutional code would be formally complete 

though it did no more than define the constitutive powers and 

their holders, it is reasonable to inquire about the principles 

on which Bentham spends six hundred pagee In outlining a 

complete code of constitutional law* Bentham professes two 

substantive principles (which he here does not seriously 

purport to prove)8 first, that the object of every branch of 

the law ought to be the greatest hsppiness of the greatest 

number (greatest happiness principle 1*); and second, that the 

actual and inevitable object of government is the greatest 

happiness of the governors ("self-preference principle**)^ 

The aim of Bentham's code is to reconcile these two principles 

by providing that the powers of government be shared by the 

largest possible number of people. His procedure in this 

project, elsewhere announced as the "Duty and Interest junction 

principle**,-* is grounded on the assumption that the greater 

the number who are empowered to act politically for their own 

happiness, the greater the number made happy by such activity. 

In formulating this assumption or principle thus, one must 

not be misled by the ambiguous distribution of the worda "their

1. Works• IX, 25*
4* E.g,**Trscts on Poor Laws end Pauper &'anegeraent w , Works •^ Vill, 380. —-—»
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OTO": if one were to £ay, "where every citizen hes the power 

to act, and acts in hie own interests, the interests of every­ 

one will be raaxiiaieed", the dubious character of Benthaia's 

assumption would be plainer.^

For present purposes, the interesting consequence of 

these principles is that Benthara*a attempt to reconcile them 

led him to propose and define a "public opinion tribunal% 

For there are, in hie scheme, two branches of supreme power t 

the constitutive and the operative, and since the object of the 

Gode was to share governmental power among the greatest possible 

number, it sueraed insufficient to provide merely that tha 

(constitutive; power of electing the Legislature be vested in 

the body of the people; a desire, perhaps, 2 for structural 

synwfttry led Bentham to grant to the people an operative power 

that would preserve the appearance of popular (and jlflsq facto 

happiness-wax liaising) control, while avoiding the anarchy that 

would ensue if the people exercised the ordinary legislative, 

administrative and judicial powers of the state.3 ln fact,

1. In fact, Bentham comes no nearer to discussing the com­ 
patibility of his two fundamental principles than this5 
*-ven at the present stage in the career of civilization 
the dictates of public opinion coincide, on most points, 
with those of the greatest happiness principle} on some, 
however, it still deviates from them; but, as its 
deviations heve ell along been less end less numerous, and 
less wide, sooner or later they will ceese to be discernible; 
aberretio^ ~*"H vanish, coincidence v*( ill be coraplete*. 
>VorkB» IX,i58.Itasthe authentic voice of the eighteenth 
century ghilqsODflfc•

(continued on next page)
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thia apparent grant of power amounts to little more than 

labelling aa the ".judgment" of en "unofficial judicatory" 1 

(called the public opinion tribunal, ell public opinion on 

matters of government conduct * whether thct opinion be 

expreased in the inchoate form of private coiar*«>nt£i f in the 

fora of voting in election* for the Legialature, or in the

shape of pronouncement by such distinct bodies ( H 8ub~eoraBiit tees',
«

of the public as juries*

The members of the public opinion tribunal in a 
coBmmity, ere the members of th©t same community, 
the whole number of them, considered in respect 
of their capacity of taking cognizance of each 
other* a conduct, sitting in Sudgment on it, end 
causing their ludgpenta in the several case® to 
be made jcnown.3

In forming their op in lone, members of the public opinion 

tribunal exercise "the judicial faculty"* and in raaking them 

known they ere "delivering

In his quality of Bieiaber of the public opinion 
tribune!, every member of the conBtitutive body 
in giving expression to a aentiiaent of die- 
approbation so groundedt exercise 8 e judicial 
function. 5

(continued from prevloua page;
2. ^at Benthara eleo uaed this notion of the **judic story** 

constituted by opinion in other than constitutional 
contexts. aee> e«g.» his letter to Duiaoat of 28th October* 
1821, quoted in ^orka • I t lUn. (^rrinciples of Morale snd 
-beglslfttion*. Oh ,111 J,

3. Ibid*, 96.
•1 . Vudlcetory* is Bentham'e deliberately choaen eynor^yia for 

wcourt**t throughout.
2. Ibid., 1*1*
3. Ibid., 
k. Id. 
5. Ibid.,
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Criticism of an official in public is in effect " a motion 

ttade for ctnaure of the functionary in question's and a vote 

"in disfavour of such functionary" is "an act done for the 

purpose of giving execution end effect to the condeomutory 

judgment". Ben them doea not shrink from calling this whole 

procedure " judicial 11 , even wnen he is faced with the objection 

that "on the occasion of an ordinary suit •» .any such union of 

functions of accuser, Judge and executioner,"* would be in­ 

compatible Vfith justice": hia reply simply notes that in so 

doin£ the .aeiaber of the public opinion tribunal "takes the 

only course «>hich the nature of the case admits

It might be objected thst the public opinion tribunal 

ie nothing but a rather ridiculous flight of fancy, an in­ 

significant aberration from which no indications for the 

interpretation of Bentham's mind can or ought to be drawn, 

But the plain fact ia that Benthem puts the public opinion 

tribunal in the forefront of the «>ork over which he laboured 

for more then a decade*

Hence it is legitimate to point out that his proposal 

end discussion of this novel institution display a conception

1 . And members of the public who happened also to be 
militiamen were "judges with arms in their hendc, 
preperer'f in case of necessity , to give execution to 
their own judgments'** ibid.» 59 •

2. Ibid., U2.



of "judicial function** rather far removed from his analyses 

of "judicial power" in the works previously examined in this 

Chapter. For now the "judge" IB not coraiandln£, either 

de clBBsibut or de slnpruliSi nor is he executing & principal 

law in obedience to e subsidiary law, nor is his judgment 

issued oa the occasion of a suit as hitherto defined. So 

the present problem is to define exactly the relation between 

the two uses of the word "judicial", the new snd the old. 

This problem can be tackled as one internal to the Code it­ 

self, since the formal framework of the Code, ©s already 

remarked, firmly situates the "judge" within the context of 

subsidiary or adjective law, end furthermore, Bentham feared 

snarchy There the "judicial power*1 was in the hands of the 

people or constitutive. Yet, as members of the public opinion 

tribunal* the constitutive people ere et the same time "judges 1* 

exercising "judicial functions*1 • To understand this dichotosiy 

we must look more cloeely et Bentham* & detailed and explicit 

treatment of judicial power in the node, before we turn finally 

to some interesting and revealing obiter dictq scattered In 

the body of the work*

VIII 

Ti^e return of the traditional scheme of powers

As has been hinted elready, Bentham makes a four-way 

division of governmental power in the Code. In Benthflni's
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usage, "power" is ordinarily intended as an attribute of 

persons or institutions, "authority" as the person or 

institution thus empowered.^ Thus there are four authorities, 

the constitutive, the legislative, the administrative and the 

judiciary, 2 end it is clear that Bentham regarded each author­ 

ity as exercising a species of power in some sense distinct 

and different fro$ the other three,3 The similarity with 

Aristotle's analysis - indeed, with the whole tradition - 

will not escape notice.

Of course, Bentham 1 s discussion of these powers begins 

confidently enough with the assertion that the exercise of the 

powers of government "consists in the giving of directions or 

commands, positive or prohibitive; and incidentally in securing

1. This is explicitly stated, ibid., at 96. Bentham had
originally noted the distinction, in other terminology, 
in his Fraiguent on Government (ed* Montague, 1891) » at 
203 • But despite his strictures there on the inconsistency 
of Blackstone's usage, his own usage was not invariable: 
e.g. "In times of original inexperience and simplicity, all 
the authorities in the state were, in the supreme grade 
exercised by one hand. By degrees, the judicial authority 
- the Monarch not having time for the exercise of it - v^as 
transferred to subordinate hands": Wqrks. IX, U58; also 
121, 122.

2. Ibid., 15U.
3» Ibid., 160: "Only by unalterable physical impotence, is the 

Supreme Legislature prevented from being its own executive, 
or from being the sole Legislature. The 3upreme Legis­ 
lature will not, to the neglect of its own duties, take 
upon itself any of those functions, for the apt exercise 
of which, when taken in the aggregate, those subordinate 
authorities alone can, in respect of disposable time, 
appropriate knowledge, judgment, and active aptitude,
have been provided with sufficient means" .



compliance through the application of regards end punishments" • 

Thus there is a hierarchy, with the constitutive supreme and 

sovereign over ell, end the legislative supreme over the 

administrative ena judicial authorities, 2 The latter two 

authorities are in fact essentially executive^ and subordinate* 

In a passage that mixes a mistaken analytical formalism with 

a valid (if not unchallengeable; prescriptive proposal, Benthsm 

claims that their subordinate status entails that the courts 

cannot pronounce on the validity of legislation. This* he 

says, ^?ould be "manifestly self-contredictory" end impossible 

(quite apart from being undesirable) ,^ in that it would be to 

give to e subordinate authority a power superior to that of the 

supreme power,5 3uch a conclusion, one may well think, remls 

the pressures elweys exerted on his "analysis" by Benthara's 

aims and beliefs aa a reformer. Indeed, as was observed at 

the end of the second section of this chapter, Benthaia's OTin 

private values cuntribxtted to the narrowness of the delineations 

of judicial pover in the formal analyses, in so far as his 

emphasis on the aerely executive and subordinate character of 

thet power, to the virtual exclusion of all other features* 

was motivated in pert by hie profound hatred of the powers of 

the judges in England. Likewise, this hatred helps explain the

1. Ibid., 95.
2. Ibid., 96, 97-
3. Ibid., 152, 160
1*. Ibid., 122.
5* Ibid., 121.



otherwiae feebly substantiated relegation of unwritten 
to the clsss of %ot*~ejcletencew j t for unwritten law was Judge- 
made law, and all the worfe* of wtfu^ge and Go." were the works 
of corruption end minister influence* In any event, the Code 1 a 
"analytical" argument against judicial review of legislation 
ie not mede any the les® remarkable by the fact that Ben them 
wee wont to appeal to th* "uninterrupted and most notorious 
experience of the United otatee*1 ,^ which had by this time 
digested the doctrine of judicial review in

Be all that ao it mayf Judicial power is defined e* en 
"appropriately executive 1*^* power exercised by a Judge in order
to give effect to the codes of law* A Judge la '*«* functionary 
to whose principal end characteristic function© ^xerciee is 
given by hie givlng* by sieans of tiie appropriate decree© ~ 
opinativt and imperntive - and the ;.;onc!ates tiiereto conducive^ 
execution end effect to the ordinance© of the Legislature, that 
is to gjayt in all «aa«s, those excepted in which tlje obligation 
of so doia# belon^a to .uegialstiTe or <taioietretiv« functloaar- 
ie« w .5 cutting on one aide for the .aonient the problem of the 
executive character of e |«irely opinative decree, one can see 
that thi# definition leave© Quit* open the principles on which

1. Bee Section III aupre^ at ^.315.
2. Ibid., 98, ^^
3* (1603) 1 Craach 13?l elso fe!l<|tchcg.. v n j^ecj;; (l8lO) 6 87  

the Vu«ge» f Inauguralj -

5 • Ibid., U65.
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the Judge's executive functions are distinguishable from the 
legislators ana administrfetor's. v;&at» then, is the executive 
function distinctively eppropriete to the judge? It is the 
function:

by the exercise of ^hich, by ueene of the elementary 
functions therein contained.••.in pursuance of the 
explication taeae to him, for the eocene erne-nt of e suit 
or otherwise, mandates and decrees ere issued* for the 
purpose of giving execution eud effect to thia or that 
ordinance of the Legislature, or of this or that 
sublegislatureJ that in to Bay in eo far as contestation 
has place, whether es to the question of leie, or es to 
the question of fee is • • • • [and] in like manner, the 
function by the exercise of which execution and effect 
is given to any alleged rule of so ctyled unr.Ti '.ten 
lav... so long, snd in so far, ee any pert of the rule 
or action, and b&eis of judicature, has been left ©till 
floating, or rather tottering, upon thfit imaginary, 
purely fictitious, nebulous, end perpetually delueiye, 
and uncertainty-@nd~ineecurity~perpetU6ting ground.'

Now the references to unwritten law in this definition make 

gpu^ng but interesting coneessions to a "rule of action" as 

distinct from a "coataand" theory of Isra, 2 and implicitly 

suggest, too, th»t Bentham's expository discussions in the 

Congtituti --nel '?o<?re ere pertly anelyticel in intent, descriptive 

of things ae they ere as opposed to things as he t?ould have 

them be. And this definition also is the point at which the 

notion "^udicisl* begins to break the bounds of the formal class 

of "adjective 11 or "subsidiary1* 1st? within which Ben them hoped 

to confine it»

1. Ibid., k79, liBO.
sec.
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IX
The breakdown Q/ the "elementary" account of Judicial

The radical development in Bentham's explicit notion of 

judicial power is not iiaraediately apparent* **ost of Jttonthaa'e 

discussion proceeds on the familiar assumption, displayed in 

toe forefront or the definition set out in the last section 

above?, th&t the 3udiGl«*l function is e complex activity which, 

as complex, is an agfly^^te, q£ elementary gets' and, SB an 

activity, cen be adequately accounted for by talcing a good look 

and describing in detail what is to be ^een going on. A© 

remarked before, for Beatham the word "function" has few if 

any connotations of "purpose" or "role" in the ordinary sense 

of those ^orde. So the liots he offers of N functions of a 

judicial nature" 2 and of the "elementary functions belonging 

to a Judge"^ can only be understood as providing, ee it were, a 

description of the functioning or moving parte, es opposed to 

the function or point, of a piece of mechinery. Judges, he says, 

summon persons before them, order searches, seise things, return 

things, «$tc., etc.: that is, they exercise acceneitire, ecrutat- 

ive, prehensive and reotitutive functions, etc., etc*** Judges 

listen, read, examine, Inquire, caccenti thet is, they exercise

1. Ibid., 1456.
». Ibid., U80,
3. Ibid., 1*81.
U« Ibid., 1*80.



the elementary auditive, lective, inspeetive, interrogative 
and oomnicntative funotlone, eta,

But the programme of reducing human systems to such 
"elements" as these fails in the end. Sooner rrther than 
later, account has to be taken of unities and relations between 
the "elements", and these unities and relationship© are to be 
discerned not by talcing a look end describing elements which 
then can be oiraply "aggregated", but only by inquiring after, 
understanding end explaining th© point of the whole complex 
scheme, its function (as we should say), the velues it reellaee. 
The unstructured list of "elemental^ functions" ('-modes of 
functioning1', es we should say; obscures the fact, which 
Benthara himself is constrained to hint ©t, 2 that some of the 
elements ^re more Important and others leso, some principal 
and others subordinate, some centrally significant and other* 
merely concomitant in the ordinary ease. Burled in the list 
of fourteen elementary functions ere the 'Meclaretlvely-* 
decretive or say opinative function" and the M imperatively- 
decretive function". Now, just as anyone at all can listen, 
read, examine, inquire, comment, so can anyone state his 
opinions as to the meaning of the lew and his wishes ©s to the

1. Ibid.,
2. Id.



execution of the law. But not. ..everyone can £9 so authorit­ 

atively: and while it Kiafces only limited sense to speak of 

an authoritative listening, reading, examining, etc« f it 

very good sense to speak of an authoritative opinion and an 

authoritative order (and it ia only with implicit reference 

to these letter, or to some given authority, thet one can speak 

of authoritative examining, inquiring, oosiaenting, etc*}* 

In short, as Benthata admits, the opinative and imperative 

functions ere central to the notion of judicial authority of 

poworj they are in fact essential elements of "the executive 

function, that being the one to the exercise of which the 

exercise of ell the other jelementary] judicial functions ie 

subservient" ̂

» then, is the point of conferring authority on fl judges1* 

to give authoritative opinions and issue authoritative orders? 

It will be est to approach this question indirectly, by point­ 

ing out first of ell th&t not even the two central elements 

just identified, let alone any others of the welementsry" 

judicial functions, oieet the need to indicate the differentiae 

of judicial power within the genus of executive power* The 

principal definition had met this need by pointing to "lltia~ 

contestation**, and had evoked the idea of the suit by its

1 . Id,
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reference to "application maa« to the Judge 1** 1 How Benthaia's 

explicit treatment of the ides of a suit in the goije. does not 
go say further than in the iinitgj there ure still "completely*1 
ana "incompletely* constituted suit®2 (though by r*ow he has 
dropped hie odd talk about complete and incomplete jdeiia of ® 
suit) *3 Bat implicitly Bentheia has relaxed and broadened his 
conception of a suit - so much 00 that hi» talk of "elements* 
of a suit (accuser, da re rider, Judge) becomes misleadin 
the public opinion tribunal, as already noticedf exercises 
e judicial power in an extreordlnarj kind of "suit*1 in which 
there is no application to tiwi Judge, sn«? the roles of 

and executioner are

The question coraee to this! Is Benthsui takinis the central 
elecwnt in judicial action to be & declaioa, between competing 
consider at i one relative to the peet activity of some person 
(who can be ^esucied to wish to defend his conduct; * issuing 
potentially in « change in the legal position of that person? 
Or, instead of emphasising that the decision id b^ttveen 
consldei»etio;is f isould Benthai;i prefer to ^>ay that it wes 
essentially e oiesauring of pest conduct against some given

1, Ibid*, 15*U W?J s®c» VIII. 
2* Ibid., k6Q 9

» IV, p. 3. 22.
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(even if inchoate) standard of action? Hither interpretation 

seems capable of rescuing Bentham from contradiction or mere 

equivocation. But perhaps he woul<5 want to retain both the 

suggested features as central - that is, both the analogy with 

the suit end the enslogy with execution of lews, rules or 

standards. His express comparison of the activity of the pub­ 

lic opinion tribunal with the "ordinary suit" suggests that 

the analogy with the suit must be retained in any account of 

his meaning. Thus the stress of analogical use reveals the 

superficiality of the old analysis into conceptual elements; 

if what is central is the decision between competing 

considerations, the "ordinary suit 1* with accuser, judge and 

defender is just one concrete application of the central 

model.

Here, then, is the answer, such as it is, to the problem 

posed by Bentham's two uses of the expression "judicial", 

the one in the Code*a formal analyses (which reproduce the 

analyses of earlier days), the other in relation to the public 

opinion tribunal (an informal use, no doubt, but seriously 

meant) . The answer is that in the Code the idea of judicial 

power is relaxed and broadened to incorporate two elements, 

either one of which may from time to time govern the extension 

of the essentially analogical expression "judicial". But the 

account is not to be closed without a final inquiry into the
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consequences, in the O.oda.t of talcing seriously the value or 

point of "litis-contestation" thus broadly understood.

X 

The values recognised by Bentham* 6 informal use of the word^
Prom scattered remarks in the Code one can build up a 

conception of the significance of "litls-contestation" that 

goes well beyond the lonely value of proving allegations in 

court, which Bentham rather tentatively associated with the 

idea of judicial power in the analyses of his middle period. 

In the first place, impartiality is an "essential and in­ 

dispensable attribute 11 of the judge as distinct from other 

executive officials; 2 the reason of this is simply that the 

judge has to deal with contestation between parties "with regard 

to the right". Indeed, the tt onlyw purpose of the judicial 

office is the termination of contestation.^ Thus to the 

bare idea of executing the law, Bentham adds the notion 

of settling disputes, and to this he adds the requirement 

that the settlement be impartial. Thie requirement is so 

important to the notion of "judicial 1* action that Bentham is 

able to say that, insofar as, in an executive activity, "reason, 

not favour or disfavour, is taken for the guide", to that 

extent the activity can be regarded as judicial;^ and that,

Works. Ill, 198; supra sec. V, p.3.26. 
IX, 531.

3. Id.
k. Ibid., 559.
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insofar as e legislator ie inflexibly impartial, to that 
extent he, too, is a Judge. 1 In Juet this sense, too, en 
executive action ^an be Bald to be "judicial, in contradistinct­ 
ion to arbitrary",^ ^^ reference cm be oade to a "system 
of Judicial control*••in preference to that of arbitrary wil! M t^ 
Judicial procedure is opposed to "purely arbitrary procedure*1 
in being oriented to the elicitstion, through evidence, of 
" truth" j** Judicial procedure is "the best adapted means of 
coming at the truth, in regerd to the relevant factsw »5 Benthaia 
advances BO far beyond both execution of lev? and solution of 
disputes th t he can appropriately ascribe to the Judges e 
"non-conteetstional-evidence-elicitation function" - "the 
sort of Judicial service rendered by reception and registration 
given to .•.evidence, to whatsoever legal purposes eventually 
applicable".^ This is, of course, a very subsidiery Judicial 
function; but that it can be called Judicial at all is an 
indication that the notion of Judicial power is an analogical 
notion end rich In values. **ot any execution of the rules, 
not any solution of disputes, will do, but only a procedure 
governed by "reason", heeding towards 'truth11 , end seeking 
to give "satisfaction and redress" to the citizen.' Finally,

1.
2.
3.k.
5.
6.
7.

Ibid,
Ibid.
Ibid.
Ibid.
Ibid.
Ibid,
Ibid.

£03.
295-
323.
161 .
fc57t 6/42.
51*4.
201, 306.



Bentham reaarics that justice should be the object of the 

system of Judicature, and that this justice "consist© in the 

affording to every man alike, in ao far es >nay be, the 

protection of the lai?, by means of tho flnjgfiqag^s^s. services

of the functionaries of juatioe employed for that purpose" ,1

It ie this, one uight say, that distinguishes judicial 

some goae or other (li<e«» "Diplomacy*^ in which disputes are to 

be Battled by the manipulation of th£ rules. The welfare - 

one raight say, the hap^ inass - of persona ie at stake j the 

huiaan capacity for choice is fully engaged; tacre er«* important 

volucfc to b^ realized, anc it is thes--. t &s ciuch as anything, 

that give judicial action ita di&tinotlve, if varying, 

character.

But isn't all thle juat preueriptiun, ,1uat a 

of Banthaia'u greatest-happiness principle, end rather far 

removed from descriptive or analytical juriaprudeneef Tae 

objection is out of place. For firstly, none of the ufi€s to 

*hich Bcnthcya puts the word "Judicial" eoulfl be said to be 

uncoeuaon or novel; not only are these uses rea tiered, in his 

work but also they §re casual end never deemed worthy of special 

attention or justlflcaiion§ &o it is unlikely th&t these ascs 

cen be dl@miased as mere eonsequenees of the grefctesi<»h&ppinsss 

principle, except in as much as, in some form or other, that is

1. Ibid., U53 (emphesis scid
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* principle behind ordinary usage. Benth&a's remark, for 

exai4ple, that insofar as a legislator is inflexibly i^srtial 

he is a judge, cannot be explained as an inference from the 

greatest-happiness principle; rather, it simply trades on one 

of the elements in the eowraon or ordinary understanding of 

the word "Judge*", and amounts to a tacit recognition of the 

realized values implicit in the corresponding terra of meaning 

{for who will be found to augert that coiiMon speech and 

understanding seriously distorts the point of judicial power 

in the practical man'e scheme uf government? ) *

And secondly* it seems that, f>e tvae argued in th» fir at 

chapter of this theaia, eny ehsrp distinction between 

"prescriptions" for the "good" uae of judicial power and M de»~ 

criptlve" Jurisprudence i»a aiiseonceived* For if it is true 

thet & le^el systetii is more then » set of rales for a 

particularly idle sort of ge^aet then sotae account ;aay properly 

be given oi those feeturee of the system th&t respond to the 

eerious human import of the law 8n<5 its operetions, ^uch 

feeturee ^ey well include the orientation of judicial action 

towards the values of truth, irapartJ.Blity, ancl e ^ust 

eetiefection and redress for every citizen in the solution of 

disputed nueetioms by a technique of reason. Sxcl'ieion of 

such features from © full jurisprudential recount is not to 

be justified by appeal to the feet that v;e should cell some
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activities "judicial" even though they *tr« "ba<T la ti*&t they 

disragtrdttd values and satisfied only certain "visible" or 

formal criteria* Jr'or equally fee f like bentbu& in even his 

moat strongly analytical juoiaents, can call southing a "suit** 

although it lacks wast of the norusl foraiusl criteria of a suit* 

or "judicial" e^ven vchsn it is "opiiu-.tive" without bsizi^ also 

"iiapt,retive ; *» Tp oieke us© ol tiit conveni^at terminology of 

the mediaeval pliilosopUers &nd jurists - a lull jurlfcprudfcntial 

caay arrive at a definition of judicial power

K.hlle "bed" judges end "foruslly sbaonasl" judges

alike exercise thiat judicial power only ee.c^ndip, qa^ft * "Judicial 

po»er% like *'sait n snc* 'la*** itecjlf* is an &naIoiriQsl expression, 

end there io no rer why analytical jarisi»rudence should be 

content to isolate @ Buppos&d lov?e&t co-jion denoi»inatorf label 

it the true idea of judicial puw^r, and dismiss the 

terms ami relations in the analogical web or fsi'aily 

"prescriptive** or ''ideological*** This, how©vtr f is to go far 

beyond whet Benthara ond h.ie cueeeseore v?ould consciously 

ed-ait.
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ig nodern snolycea ctf..jrevcrraiCnt»A

Tie heve shown &ow Aristotle 1 ft «nisly©i«j of 
powers VAS hampered by the breadth mi*! vagueness of the 
concept© th&t he employed* ^e have ahown, too» how 
(not to mention other eighteenth century thinker®} considered 
the concept of judicial power peculiarly vulnerable to 
absorption within either w executive" or n subordinate w power j 
end ho« f neTerthelee«« 'judicial pother* reeieted such 
absorption or redugtionf i«id made Its eppenraace by way both. 
of the Irreducible notion of the suit
vsrloue v®luee> such a@ tire lapartlsllty mid justice that 
Aristotle M&iself had thought aietinotlvely ^ucllcicil. The 
present ehspter 0e eta to show how siodern analyses often are 
hsttpered ^ the .seae diff leal ties ©@ Aristotle f and. often 
(pertly ae s eonse^uenoe of those difficulties) dlsny with 
Benth^i that Judicial povrer hs# an independent pi toe in a "true 
sn&lysis" of powers. % way of introduction to the historical 
analysis of ttie Australian larv on judicial power t this chapter 
seeks to explore the interaction between the terminology of 
analyses, the ^controlling context H or basic premises of 

and the 7®rloue eletoents thet* whatever the
or the premises, are coi:«only (if Implicitly} agr©ea 

to be irreducible la any ©nslyel® of ^overninenial power*



t la t&i© respect as la others* reproduces 3eathoaf s 
views without the wealth of Ingenuity ma nuenee, The only 
**preciae s? aiviaion of powers* he thlx&s* is that between 
aupreiaB and vabordinatoi 1 and It ia el#ar that he regards the 
distinction between legislative and executive power as both 
imprecise en<3 generally unsatisfactory* For legislative 
poirere are '"power a of establishing l©wa f 0ne of ieeaiag other 
corttaanas^f whilst @x0«utiv© pcw^ra are ^pwer® of 
or of carrying into operetion» leve or oihur cwaendet 
eetftblleaed or ieaued***^ ^Rie eomuumd theoi*y of law involves 
the consequence that /.uetin in fast draws!

of all the inatmm^nte or acaas by which laws and other 
tre e<%alniBtere(S or execute A» lewe ^acl other 
ere lnooiaptakebly the aiout freguex&t««*«3

view of judlciel power ia introduced In the cooree 
of providiag evidence for the &b0v<g eeeertlont

Ae adalniatered or executed by eourte of juetice^ lews 
are nun inly edininiotered. throni^i jud0nent0 or decrees! 
that Ic to eayf through coidtaandc. laaued in. particular 
oaaea by euprema or subordinate triburuile**4

The 'truth ia that %etln la not really concerned to analyse 
judicial por*er| it la sufficient for hl?a that it ie 

^3EftgU-tlye or .adbi algtyf^llve 1* t ^but that it

1, J. Austin, The. JToyinoc ;.f_«T
(ed. K.L.A. Hart, IJSCJ, 237-

2* Ibid., 21k.



legislative aapcete in the fora of "legislation In tiie judicial 

§aod»* by way of Hhat Eje&8tu*ele&® syst«ua of ^udge-aade 
For him, the rulea determining the praetlcea of court® ure 
"aubetrvient to* the purpose of adatinistcria*; the !**£&* 
**aU lew* or rul^a determining ^udici&l procedure ©re purely 
tsubaidlary to the due execution of othere"**

interesting for us then Auetln la
sm c 1/6 1 e of powers aharea aindlar pn^aiags but grapples more 
resolutely with th© eonaequeaeea of thoae preaiaea* Kelsen f

or g.i^f^tl^qy^t la wellHkaoim» aad 3ae^d not b« 
here; talcea together with the view that tlie state 

la nothing other than the legal order §2 it aufficiently 
the main llnea of lC^l®enf s amelyBl© of power© • The 
ten^te of the anal^rala ere **ereatlonw and n application1* of .lav* 
Juet at, for Ana tint ssoat lawa sre executed by other lava t ®o 
for Keiaea *tlj« legal ordtr 1® ® system of general and 
individual noria© eorsneeted with each other aceordiiig to the 
principle that the lir$ regulates its own creation* «** A norm 
regulating the erastion of another norsa la * applied 1 in tha 
creation of th« other norm*1 ** Thua caoat eeta of state are 
neeesaarily w at the aume time la«<*e*eating and law»applying 

^he diBtinotioa between creation and application of

Jbid« t 
H.

3- Xbia., 132-133 J
ii« Ibid., 269* Kelaen adaiite two exception© ^hich he t

Oddly* "borderline ea&e*" (133-13ilit theae are the Execut­ ion of asnction in a ooncreti case" and vapperentlyj the
PMWpl-,Mitlan of the b88 ic norm in "juristlo thinking".



law ia a difference **in degree only% 1 andl has "only a
relative eluu*fteter"j d but It reMios aawrtheltw a * 
*faetual% *fua&an*tntel w and "•••tatiel* distinction «nd 
underlies "the dual ISA of legislative and executive powe 
Eence ! a dichotomy is in reality th* basis for the usual

of *»tate powers or fuactions.
The judicial function is in fact executive in exactly 
the eaiaae sense a© the funetlom which 1© ordinarily 
described by thie word [executive^ *•*• One identical 
function ie distributed eiaon£ different bureaucratic 
machine e f the existence and different aenoiaia&tions 
of which cam be explained only on historical grounds •»•

The one identical executive function a hare d by these bureau* 
cratie machines or Institutions (in Kelsen'c Continent©! 
terminologyf "f organu w ) i® simply wto create individual norms 
on the basis of th€ general nonae which sre created by Iegi0 
1© t ion and cust0mf end to put into effect the sanction© 
stipulated by th«®e gtneral end individual nonswi***^ Hence> 
even where there Is a "historically developed bureaucratic 
machinery* »• usually designated ssa the f judieisiry 11*,^ sn

machinery which glv»e © w ©tronger guarantee of 
than other ®<fteilnistrj&tive organs* it ncv« rtheleso

1* Ibid*i 13*4*
2, Xbid, 9
3* lbid*f
k. lbid. f
5* Ibid.,
6. Ibid*, $76.
7* Ibid*. 275.a, ibid., 278.
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®uat be inaleted that thcae *difference* In the respective 
position* of the organa end their procedure*•..are not derived 
from any difference of function but penult onl^r of an 
hifttorical explanation***

the diffleultiea begin* or become obvious, when it 
appear* that, despite the foregoing snal/siis, there 10 a 
"©pacific 81 judicial power or function, with a ^specific* 

and "essential 1^ nature of itis own which 1© of H an 
different nature 11 ^fvem 0t least eo*a© * 
and "entirely distinct11^ from oertein other 
functions. For Kelaea* the eeegntial nature of the 
function ia to eatabliah that a delict has in faet been 
committed and to order a sanction;& this le the Mprinir ryn 
charecteriatic of judicial pow@r y since "from the point of view 
cf the general norm which h&® to be e&eeuted bjr the Judicial 
function, the controvcrainl character of the judicial procedure 
la Qi1 secondery importance", ee la the circumstance that 
**obligfction® and righta of the parties are determined thereby*'*

Of ecmr«©t like Aaatin* Keleen hae no difficulty in showing 
th«t tl«i hlstorieally developed buremaerutlc inatitutiona celled

1.
2*
3.
k.
5.
6*
7.

Ibid*
Ibid*
Ibid,
Ibid*
Ibid*
Ibid.
Ibid..

275.

273t
2S0*
$76*
273t

. 97^? _

976.

276*
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"courts* exercise both legislative functions ana specific*! y 

adzainistrative functions ©long with their specifically Judicial 

functions, if only in the sense that specifically judicial 

functions hmre legialatiiNi and executive aspects.* Moreover* 

h* shows that *thare is nothing to prevent us from giving 

the public sa&iniatr&tlonf insofar as it exercises * judicial 

function, the s«a*e organisation and procedure as have the 

courts*1 * 2 But none of this disguises the difficulty in hie 

analysis, nasely, the o ;atr edict i one apparently involved in 

asserting (1) that *in reality*,* *at bottom*4 and "in feet*,4* 

"there are not t&ree out two basic functions of the ot&te: 

creation and application (execution) of Is*1) 5 (%) that this 

dichotomy is nonetheless only "relative " and a matte? of "degree 

only"! (3) that there is an "essentially distinct" Judicial 

function, the ecsstaittal of which to independent organs ie, 

nevertheless, (k) explicable M onlyH in ^historical

The explanation of these fou? propositions lies in Kelsen** 

use of the eoneept of ff^i^« **h©t, in ^he eyes of the pure 

theory of latf, is ccsentisl is what is an irreducible tern in a 

theory of law ee a unified order or hiererchy of

1* Ibid., 2?72.
?» Ibid*, 278*

J , Ibid., 233*
. ef. ibid., 3

ft Id*
* Ibid*, 3,110*



individuated from other social orders by, and only by, its
provision for sanctions.^ Insofar as the theory postulates
a hierarchy, creation of lower 9 more concrete norms Is required.

Insofar as the hierarchy is postulated to be a unified order, 
every lower norm is an application of 0 higher norm. Insofar 
as sanctions must be applied, there must be® a completely 
concretised norm ordering the .fff)pHca_tl_o_n of qonctlon In a 
particular case of delict* Hence there ere three essential 
functions ~ legislative, executive and judicial; but the last 
is only a particular ease of the firet two,-3 and more especially 
of the second; so "a dlchotaay is in reality the basis for 
the usual trichotomy"***

Over against the ^essential", then, are the "relative**, 
the "specific" and the "only historical*1 * Ae to the firstt the 
distinction between creation and application is real, essential, 
but merely relative. It is <juite unclear why Kelsen do<ss not 
admit that all creation can be regarded as Hln reality** merely 
an aspect of application. Conversely, as to the second, it Is 
unclear why he is unwilling to allow that a specific function - 
that is, one that can be specified or distinguished by the terms 
of his system ~ Is 3*ist as "essentially11 distinct (even if only

1t Ibid., 25 » W»
5. Ibid., 135-136.
3* Ibid,, 13^»
I*. Ibid*, 25%
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f

relatively* ao) aa creation la from application* It 

certainly la insufficient to point oat that 

organa may perform judicial functions according to 

procedural for it equally is possible for om organ to exercise 

both executive ens legislative power j and* furthermore t i 

radical eonfuaioa of wapeeifie* functions between orgea© 

possible, it remain® to be ahowa why a radical separation 

should not be equally possible. AS to tJia thirdf Keloen 

aacribec the distinction of organa» p^rtieal rly th« indap«ndenc« 

of the Judges from the admtnia tret ion* to **only hietorieal 

grounda*1 * Such ground®, to speak pl^lnlyt ar* ©imply 

thet eannot be specified in the term® of hia eyeteis* 

reeogniaesf in paaaingf that the court© tre the hiatorlcsl 

realisation of certain values «» he taantlona th© "ideal of * 

proeaaa of law1 * end **guaranteea of legality** ** but the truth 

ia that only one value la a^aitted by the pure theory of law f 

naacly, the wpromoticm of peace** by restriction of the age of 

force to the application of eenctioae suthorised by

It would be poaaibltt *® doubtf to offer a general critique 

of 3Calaen v £ pure theory of lav am the ground that* contrary to 

its explicit claims t it aoea not really wreault from a

xbid» 9 21 -^2 • It le nceeaaary for Kelaen to postal ̂ -t© 
leeat one velae in order to postulate any nomod^n&saic© > 
aince he aakiiovledjiee thfit "the aocial behaviour of 
Indlviauala I® always accompanied by a Ju^g^ri€nt of value •••":
ibid., 15-16*
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comparative analysis of the different positive legal orders" 1 

- or, at least, doee not "furnish the fundamental concepts by 

which the positive lew of © definite legal community can be 

described1* 2 in any full or satisfying manner - but instead 

merely accomplishes a reduction of legal phenomena to four or 

five terms whose peculiarly privileged status is assumed 

rather than justified. Moreover, *e have already argued that 

analytical Jurisprudence has no need to postulate a degree 

of order that does not exist in actual systems,^ and, on the 

other hand, need not restrict its field to supposed loweet 

common denominators while dismissing other terms and relations 

that are realised in actual systems as prescriptive or 

ideological or, in Kelsen's expression, "only historical",** 

Furthermore, the distortion that is the price paid by the 

pure theory in exchange for its "pleasing uniformity'*^ k6fl 

been well shown by Hart in hie discussion of Kolsen's 

formulation of norms ae directions to officials to apply 

senctlonsj" a similar criticism would eeelly demonstrate that 

Kelsen's doctrine of concretization and "application* of nonas 

obscures the significant distinction between acting fry tfoe_

M a rule and applying a rule as % .uide to decision.

Ibid., xiii.
2, id.
3- Bapyat Chapter One, ad fln*« p. 1.55.

, Chapter Threet &l^*in«» p*3« 56.
rfllkdk ."*f^*t M4£-*S^ tfl'f* ' £ktt f "I QC1 'l . TtftTfoe vgnceBt. ^f ^va» (196l]a 38.

6. Ibid., 38*39*
7. This distinction Is discussed in Ister chapterei see Ch.11,

seo.III, and Oh»12, secs*I and 11 infra. But the
(continued on next page)



But to all such criticisms 3Cela«rn could reply that these 

alleged defeete ere the virtues of purityf e parity which 

reaps its rewards in the form of & set 01 elear terms ©nd 

relations that can be applied without difficulty to any leg®! 

system whatsoever* Henee the point to be made here ie more 

restricted, and is thiai the fq^^^ftl, reality referred to by 
Kelsen in his analyaia of governmental powers is nothing other 
than the (very restricted) set of terms or relations! admitted 
Into the pure theory* 1?hua th? view thst ^uaicisl power doee

•» » dlatlnet category ie not

of aa espiveially profound enalyeie ©f the preocimate and
aoureca oi1 jiie^aninu of the expression Hju«2ieiel powerw f but is 
nuite eimply an ifl&iediatt eonaecyaence of the itsathoaical 

restriction of tenaa that iCeleen ineiets upon in the n«^ of 

methodological purity* There raay f indeed » be a value in 

remaining tslthin this magte cinsle of terms ana relational but 

the claim of the rreaent thaaia is that there is certainly a 

value in admitting the relevance of the further queatlona tuat 

ariae out of the i&aterial of actual legal systeissSf and thst 

further ^ueetlons are not to be head* 6 offt in the case
,_- .

(continued from previous
distinction «w be briefly indicated by pointing out thst 
If e judge ms&©e e mi at sice aa to hie authority* 'what he 
decides may be unimpeachable , but hia deciding it i$ wrongi 
vhsre&Sf if a judge makes a miataice as to the rules guldtnV 
hie decision* then what h© decides is ?;?rongt Btill, it 
Biuat also be noticed that in order to comply with a mil© 
specifying MB authority, the judge uiust decide what that 
tule mefina«»iii short* he aust use it as a guide to deciding 
what his authority



lull

of * judicial power % by the fundamentally a nriorJ claim that 
that term has no (or only * tenuous; "easc-ntis! reality% 
Her need these further question© override the canons of 
analytical Jurisprudence by Inviting wa psychological or 
economic explanation 01 [lew 1 e] conditions, or a moral or
political evaluation of its ends"f 1 it is just that they ^a
not reauiin within a Description or law that recognises only 
one value or end as realised in actual ayatama* For such & 
Description eo*s not ad€QU®tely fulfil the sisi of analytical 
^urleprua®nct> w to enable the Jurist concerned with & particular 
legal order »*, to understand and to ds-scribe as exactly ms 
possible lilii own positive

Four important and interrelated lessons »r« to be learned
frcca the treatf^ent of governmental powers in B^nthemt Austin 
and Kalsen. The first lesaon ie that whet a theorist speaks 
of as the ** truest "essential M or **rssl* distinctions between 
powers ure often to be regarded (for purposes of translation) 
aa those dlstinctiona which cmn be stated or explicated In the 
estsbllalietf terms of hi» general theory of law« The seoond 
le@sont then, la that general theories of Isw provide a 
controlling; context for aiany analyses of powers* The third 
lesson Is that theorist* ure pron^ to a certain fascination

Xelsen, 
Ibid. 9



with terras which* by their breadth and apparently 
ability to combine ifith other t^naa to form an e*h«u0tlv* 
general account, constitute a frsMsworlc frota which the theorist
never eseepea because the used to escape IB always disguleed 
from him by that easie breadth ana exhaust ire n* as, S«eh a word 
is "application" In K«la«n f s tbaoryi and the word ^©xeeiztlon 1* 
has performed a similarlr delusive role in almost every other 
theory of separation of powers « Finally, the fourth lesson 
concerns the pleee of the or&ens or institutions thst exercise 
powers a»d functions in analyses of those powers and funationsi 
It is that theorists <aftenf on the one handy distinguish too 
sharply or too readily between the "essential function** of 
an institution and the **mere proeedures*1 of that organ* and 
on the other hand, »re needlea©ly Itapregjsed by the fact or 
possibility that otherwise distin^uishsble functioas oiey be 
mixed or eonfrteed between different organs* fhest? four lessons 
correspond, to four raaln problems thst affllet the treatment 
of govarnmentfil powers In modern jurisprudence. Their import­ 
ance and interrelationship may be shown by discussing eaeh la 
turn more fully*

II

> the end of the nineteenth eenturyy Jurists in 
Germany ena Pranee have argued the question whether or not the



seper&tion of powers In thel** respective constitutions is 

or formal » Hor heve I'-ngllah jurists remained un~

effected by these disputes} Sir Ivor Jcnniaga elteo the 
contributions of Osrre de Kslb^rg end. Barnard* *sn«i himself 

attempts to analyse the British eoiuititation end the woifc of 
English thaoriete In terms of di^t^r^s^ end f^xyml conceptions 

of power* or the separation of powers* It 1« not difficult 
to ©how that these t*o tertae disguise ®a<3 confuse e multitude 

9f different an ti these© end probles®f notably the problSiua 
corresponding to the four lesson© just drewn from the worlc of 

Benthera end hi® successors. It will be trarthvhile to unpeclc 
these ter:as h«re f not leest beeeuse the aeiae ar similar 
terminology 10 to be found throughout the ^udlcisl analyses 
of powers in

The first nesninfi thst cun be unpacked 
antithesis of i>.mtcrl&I »n^ ^or^el • as th^se terms appear 
throughout the lerge ©n<3, influent isl ^ork of Csrre 

is that s pov^r or function lil^rjj^lx conceired. 10 one 
that can be identified In the terms of m established gen( rol 

theory of le^ f while s power ^^rm.s.1^ conceived inust be 
identified &nd aeserlbed IB teras appropriate onl^ to a 

psrtloul@r legs! eystem. This clearly appears from s 

tabulation of Cfirre de wslberg's ussgei
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VI *ola strictly so
VII* content Q£ a functioa

VIIb very aubatftnoe of a

VXIl distinction *

Formal eone<mtlcgi

organ
or fora*! eondit- 

of it « exercise

8 legal anc f oraul 
dlatlnctioa*?

aliall return to this t#blu la Iftter lection* of tha

chapter* The repetition Qf l€i?m» on tb* ri^ht^hindi aide a* 
teble eGteblishfce thttt all the tor >8 on ^ach ^ide of the

©t theof 
thet thc-re are s^vtrnl Itgreve of »ie«iiii»g t© be
liexm it Is su flic lent to notice that m lapo^tant

conceptioius o.f powers or function* 1© taicen to be 
at*ti.<aial

th« of
Aiaetioiaa,
ft rj tyu^ elecaents of political peters** or 

y e..al • f^c.t.ui'-li f^rxdc^cntfel aad ^fe^tnlitl dletlnction

to

but
le

fable- /•• Is 
by Gfei^jp^

and /treble nu^e^fitlfi rt^^tetivaly* Foi» 
1a arc to be foun<3 lin^d in th^ text, &0

ef IV eaa lid* ^ynonytas «BQkloy9d Jji one oad th
cc or passage ar*t <m th« la

by the aaeie- ^csnan numeral (e*g» 2e §na Ib}| on the right- 
hand aida thay ara ppaflxad 'lay the a ape Arabic .nu^aeral and 
the sane letter (e»g» im cuia Jjaa). The paaaagea on ishi

(eontlnotd on naxt psgc^



legislative and executive powera, Carrtf de kalberg'e uaege 

confirms the suggestion already m*do 9 that in this content 

"reel", "objective", etc., are to be taken as characterising 

terras established in a general theoi*y °^ 1®* as oppoaed, to e 

particular legal ay© tern - in lable A, compare for example IV 

with l*d, 140, 5c, ©nd $d. Indeed, some such Interpretation ie 

necessary if Oarr4 de llelberg is to be saved from contradiction* 

For the bsaic theoia of his whole work is thrt French law, 

viewed strictly from the ^o^nt de v r̂.4p1ffidla].ffi (cf . 5o enc. Vc), 

embodies three distinct powers or functions formally conceived, 

that these functions do not correspond tc any suite. rial 

conception of power4©, and thet, nevertheless, taese

distinctions are definitely qeal and by no aeans raerely

It will be evident, even frota this alone, that Carrl de Malberg*8

diBcuosion of the ir^f r lal-f omifl distinctioa is ,ery

leading*

Bonnsrd'e attack on Carr^ de i-alberg accepts the

formal terminology without comaant, and without any attempt to 

unravel its ambiguities* However, it is clear that Bonnard 

takes ate.rljEQ. to mean, above all, cflffent.^^* As a neeeessry-'

(continued from previous cage)
the table is basec ere from Carri de Malberg, op.cit,,

1. Ibid., 8l1,8liu
2. &* Bonnard, ^e, .Control e « 

(193U;, 10.
3* Ibid., 11.



and sufficient proof of essential distinct lc>iui between three 
Bster^ funet loa*f he advances* a gseneraX theory of "the world 

of lmn * IA which the fundamental terns are (1j f^ffiftfttfron <M 
(2) gfelieation* da droltt end (3) g^^tflticm or

Ili siiortf ha explicitly

it

it igaore® « ptMHionanoa tJxatf whll« inel Cental to the legal 
pbaaoatiuk or creation «nA eppllestloa, ie © reality dei.fianai 
recogaitloa, TMs* plieaoiaiaoaf fpfii£-ft,fcti,Gm,» la the ground 
Judiclul powt rf vhleh 1© thus constituted cuie of the three 

functions «siboaie<5. In ©11 legal

If this explanation of oral of the saeaainga of
l^t «te»» Is accepted It beccekea defer vhy Kelsesn 

could rcgGird judicial power not only aa wesseatially distinct 1* 

(because constituted b& a» uni^iuely concrete case of 
and w application" of norm©'} but aleo as not w essentially 

distinct** (because not constituted bj a single unique tcrai 

in Ills general theory }| why Carrf de ^albcjrg regarded the 

three powers in Prene-h lav s*s not * object IT®'* (becauecs not 

coincident r<ith the terms of nay general theory; but  'real 11 

(because clearly ®n£ distinctly eeparabla an<!l definable in

1. IfcicU, if, 1J?»
S« Or
3.
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terms or & theory designed only to meet the special eoee of

law; j ana finalist *^ Bonacrd • ' sd to attack Oarr*" 

Malberg (b&eauea h«? believe^, -ux.tj.>»c the lotter* that

ns < erived trcci a general theory cc^ild^ if not tauat* 

p**ec«<i*j or caioeid© «ith ^istl3a0tionB operative in pcrtieulor

Ill 
Oi syiQ. t ., tad.

The converse of the foregoing interpretation is thut v 

often definition® of ^o»er« are elaboretaa uaaui1 the direct 

influence, aid iadeed within the logic f ol quite 

theories of law* J>o mueh is alree-ay eetabllslned in the 

of B<?ntfe«mf Austint Celeea end Boanard* ^ : s a corollaryf 

moreover* it !• i>o06lbXe to eetebliah that new tlworie© of 

l»w dof or slight t gi'ire rise to new tiiaoi*!©© of

For esanplet it would not b© difficult to state a theory 

of o;ovemu*mtal powers in term© derived from Jlcrt** general 

theory of law ©B $ union of primary a&£ secondary rules* Hert 

poetiilatee e simple regime of ^primary rules of obligation"^ 

and note* that eueh a systet* "'.r.iid saffer fro-m Uiree 

ntaaely, ita uncertainty, it® atntic oharaciter« smd the 

efficiency of its diffused aoaial pre0f.ur« for conformity*^

1. Hart* q^cit,, 6^,
2. Ibid., 90*91,



The rewetfy fo* the first defect IB seme rule of reco£»itionf 

enabling conclusive identification ol the primary rules of 

obllgfcticmj^ for tl*e second* rul«® of change t eniibllnk new 
primary rules to be introduced »ml old rules flimlniitedj 2 for 

th* third, rule® of t djuaicttion, *;empowfcrtn# individual* 

to make authoritative detenaixifetioas of the question whether 

on e pftrfcicular oeeaaiojif a prlowvy rule has been broken*. 3 

How rules of change ednfer legiel&tive ?>owere» emit »• Hurt 

•eye» rulen of aiSJudiciition confer Ju<5IeIel power»f wliile the 

rule of recognition .ner._. ^ does not confer pew ere st ell* 
fferet then, la s ba®10 for » distinction between powers that 
eeme people woul^t us we he*e cecnt went to cell "fundamental* 
or ^eesentlal** or **

It will be not iced tfeet, eo far, this enelx©*« £oe« not 
provide c >>aele for wex«<mtiv« pow^r 1* (or f if the term 
M *xeeutiv« w is d^precfttedf** f or ^aiainlstrative* power )• tfueh 
« basis can, p^rhapst b« found, in Hart's further statement 

that the legal ays ten will require en official monopoly on 
sanctions; ̂  henc© the judicial po^?er will consist not only of

1. Xbl6.»
2. Ibitf., 93.
k. As It J.B by Ysrious Italian theorists* see *. .i,

* It is.
to o that KngllBh law doe a not uee the term 

"executive 1* in this senae, but prfci^re to identify two 
distinct executive fuaeticme, visi t^ainlstratlva pot ; 
mini ete rial power i se« ^»^« oe *kvdth» Judicial Mey^gy of

.*£ tJM.su tl^39j» 29« ^t or. ~. *, 
(eontlxuad on next



the power to determine suthoritatively and conclusively the 

fact of violation of * primary rule, 1 but also of the power to 

direct the application of penalties by other officials^ - 

ana such other officials might be called executive or adninis- 

trstive* This account of the relative etetus of legislative* 
judicial end executive power would then closely resemble that 

offered by ^idgviek in Th$ ..^eqents of. *LOll.tlcs.,3 but would 

conflict with the account of Kei-sen/ >?ho regards the execution 

of sanctions ©0 an organic part of the judicial power.** Of 
course, ^executive power**, so far, has only a subordinate role 

in Hart 9 & account, but would perhapa be capable of development 

along the lines suggested tjy Sidgwick. For Sidgsdclc, having 

postulated officials to execute sanctions, confers on the same 

officials the function of discovering and prosecuting offerees* 

snd of organising the foregoing executive functions*5 tPhe 
organising ability tins required of these officials then 

provides "strong psfltaa. facie reason11 for conferring on them

(continued from previous page)
(KG. PhilliPSt Constitutional '*8* 9 (5th ed, 1955)» 
H

.G. PhilliPSt Constitutional uam i5th ed, 1955; , \kl 

.W.H. Wade, ^di^nl^t^atlye ',X»,aw 119&L) • 37tl66,2l^9 and 
gffiJm? Report of the QorruaT;tee on. AdainistratiTe Tr^bi 
ad Enqui.?.iea U957» Cm d.2i8),60j Report of t^e ^'cgj^tj 
n ;".'in!3ESfi_Jiov.'ci's (1932, C m d * !;0601, 19* 5H; > and DBSI

5t Hart, op,cit,, 95*
1. Ibid,, 91, 92, 9k, 95.
2. Ibid,, 95.
3* H, SidgwieJc, The ^leaientB of i'o^lticg (^nd ed*1897), 20.
Ii t Kelsen, op.cit,, 280.
5. Sidgwick, op»cit., 333*



the conduct of foreign relations,1 Finally* *for the adequate 

performance of all the various functions above described, Kinds 

and amounts of labour er© required which cannot **«be obtained 

gratuitously11 * 2 Sidgwiofc therefore ©dds a taxation and 

financial department* whose operation calls for more official* 

of the executive class,

Honeever» such a developiaent of the notion of executive 

power is stopped short only by 8idgwieJc*s relatively restricted 

conception of Btate functionsj if the fiscal functions of the 

State are to be included in the schema, there seem equally good 

grounds for including the welfare and cultural and defensive 

functions as also in some sense "executive 1** Bit by now it is 

clear that such a procedure conflicts with the warning of Garre 

de Malberg thet the theory of legal functions or powers must 

not be confused with the theory of the province or tasks 

("functions") of the Btate«3 Such tasks Oarre> de Malberg 

describes as threefold* external security , internal peace and 

justice, end culture; but other lists are certainly possible*^ 

In any event* the powere or functions identified in legal 

schemes are evidently the instrumental forme in which the "tasks" 

of the State are carried out. But the foregoing discussion

1. Ibid., 33U.
2. Ibid., 33«>.
3. Carre de Malberg, op.cit., 260,
U. See* e.g., the list offered by a contemporary natural law

theorist* J» Mesener, Social EtM-p, (IQJ.Q^ RQ 
cf - P-cem in Terris (1963), C.T7s^. trans : (rev; 
pars. 68.
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reveals the difficulty of avoiding the confueion against 

which Qarrtf de Melberg warned.

The difficulty stems in pert from the fact that Hart and, 
to an even more pronounced degree, Sidgwiefc both offer 
explanations or rationales of the powers they identify! and it 
is difficult to fceep these rationales distinct from the question 
of the functions (tasks, rationales) of State activity. The 
rationales or values advanced by Hart relate to the maintenance 
of a poatuleted system of primary rules of obligation. How 
this form of explanation gives rise to further considerable 
problems, above all as to the historical character of the 
values said to be realised in the respective forms of 
secondary rules. Hart goes so far as to say that the secondary 
rules of adjudication are * intended to remedy the inefficiency1* 1 
of the primary rales* But even when he restricts himself to 
observing that such secondary rules enable the inefficiency 
to be remedied,^ the question remains whether the explanation 
is historically validated or merely an "explanatory postulate*1 .3

1* Hsrt, op.eit.f 9k (emphasis added}*
2. E.g. ibid., M.
3. The Beuoe problem arises concerning iiobson's first

defintiion of judicial power in ffuatige anfl Administrative 
If aw* on the basis of a (quasi-?) kie t or ioal appeal to the origins of civilizationi see 1,3« Of* Hobson B talk of the w essential % "true", **peculiar% "fundamental 11 , 
11 inherent 1* characteristics of judicial as opposed to 
legislative and edministrativ® functional op*cit»,



AB we remarked in our first chapter, there seems tc be a 

gap between the general aim of resolving perplexities deemed 
to arise from the characteristics of current language§ and the 
claim to have discovered the central elenients of a fany?] 

legal aye tern* Corresponding to this gap la the persistent 
ambiguity as to whether the postulated aiiaple regimes* of 

prinirry rules t the postulated additions of secondary rules, 
and the postulated explanation of the additions* are historically 
verified or pure postulates on the basis of acme ("minimum") 
conception of human nature * In short, certainty* flexibility 
and efficient maintenance of primary rules are indeed values 
insofar as they certainly are possible and reasonable objects 
of human choice; but the question whether these values actually 
are realizedf BB primary or central or defining, in given 
institutions and syeterae is one that can be answered only by 
an analytical but historical jurisprudence of the sort already 
sketched In the first chapter* More important atill, a 

^urisprudentlal analysis of 3u<?ici»l power in a given system 
or system© can offer no guarantees in advance thst it will 
come up with answers conformable, or bearing any predictable 
relatlont to any general theory of law.

IV 

On the .irr.ecfciciftililpy ,a.M ..u^lity^qf. ^neral fer^
The problem of general terms has been touched upon in 

our discussions of Aristotle, Bledcstone» Bentham and Kelsen.



It has many aspects and takes many forms; It 10 at its 
acute In the problem of discussing govemiaent&l powers and 
their division end separation* In bro«dest terras* it is the 
problem of when to distinguish ttnd whan to unite; in broede&t 
terras* the solution elreedy suggested appeal© to th«? criterion 
of further question®* Of course if relevance and the actual 
existence of farther relevant ?iueetiona were subjects of 
simple intuition, an «md to all thaoretieal 
bo in eight. As thin^i ere, how evert one rmint be

who®^ time are &uffi®ientl3r sps^ifis to 
eoneiwts ^tad^nents to be msds as to th0 speeifio 

relevance of farther ^uastionst Our oritieima of general 
("analytical 1*) theories of lew la that their aim® are 
insufficiently specifies for ©uch 3*idg»nts to b«

particularly, hotavert it is possible to see that 
aooe sets of general terms and reltttiona ere liable to be 
radically revised in response to almost any conceivable 
farther Question© • Cue such unsstie factory net we found 
employed by Aristotle* and another lay Kelsen. 3at Kelsen1 © 
.cTr1 ,eTer..tion«*gT>pllc.atio>n aichotowyt as opposed to Aristotle* a

has a hypnotic effect on
modsrn snelyets.^ At the root of this f&ecinetion i© th©

K* Finer f e exh**u@tive
eatecution", T^ie Tha.^pr. ..sad ^racj^^a^i Q£ ..Modern 
U932) § Vol .1 f 171 . use also Hobson» op •ei t •»

is merely a specialised form of
which him soquiredi sn air of detectoaent 1*.



braadth and veguemi®a of the term "application* or "execution1* 
of law. It la not the object of tba present thesis to analyse 
thia torn for ita own sake; but Ita importance In dieeussione 
of judicial pater ia not to be lainimiaed* Tafce t for 
an important move in 0* ^arahall'a argin^nt that the 
characterisation, of power a aa judicial or non-* judicial 
necessarily arbitrary* and hance a **legialativa jotow i

An aa^iniatrator to wht^ai a law gives a wide discretion 
iq determining; legal rights m& 4§ applying a pro- 
existing rule to a given uituetion, ffcea< 
cannot in thematlTes ade^u^tely aet off jv 
deeiaion from policy decisions oiads under an 
rule««*«diacretionary deeiaiona always apply

rule to the facts of a
this io no doubt true in « eenoe, though it does not do 

full justice to thoce who h4,vc uaea "applying the l»w% e» 
oppoa«a to "policy decialon% »a a erlterloti of judicial ection. 
Tho temptation whieh Marshall do«r« not entirely avoid ia that 
of being too ,;iuch i-iprcsGed by the Inclusivtinesa of the term 
"applying the law"* and too little interested in dio cove ring 
tha aiore precise point that the term h©@ ^Iten it is ue«d alosig 
with a eounterpert aueh us ^policy (decision*1 * The truth is 
that any general t«m i»t by itaelf» inauffieiently <Satei*ndBista 
to conatitute a uoetul chfsrr:cteriaetion of a governiaentcl or 
function^ But this truth ia th» beglrmlngi not the end, of

In
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wisdom in this metier*

Garre' de U el berg, lifce Kelsen after him, succumbs to 

the fascination of er«ra^qn*»impl ig ̂ tion as en exhaustive 

dichotomy, AS Table A shows (compere VI 1 1 with its synonyms 

I to VII) essential or material distinctions are held to be 

"irreducible") and despite his professed intention to remain 

within a strictly juridical (forms!) sphere of discourse, 

Carre' de Malberg expends s good deal of tirae demonstrating 

thst, in an iniportent sense, there are only two essential 

functions of the Stete, legislation and execution. "1 Of course, 

he goee on to show how, in any theory besing itself on French 

law, there roust be recognised to be three irreducibly distinct 

powers* His concession to the view that there are "materially** 

only two jy?rearucible powers is unnecessary and misleading. 

It is unnecessary, because there sre no sufficient reasons for 

accepting the claim that there \B a useful Hmat«*ial w or 

general theory to be set over against the analysis of any 

any given system. It is misleading because ^legislation" ©nd

1 # 0&rr£ de Melberg, op.ciU, 753i 810* Thus, wla
n f est pso 02^ soi im? fonction irr^duq t jUjlemen^. , distincte 
d« 1* adfainist ration, rasie fieulemqnt une "part'ie""de IE 
fonction aootirrf£t" stive, souraise "fe un reginje et "e des 
specialee**: 610 (emphasiB added}*
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"execution* ere not irreducible terms, For* on the one h*indf 
once "execution* Is understood so broedl^r as to include 
•Terytfrlifrff that is not "legislsticm** th*>re is no ground 
denying thet legislation itself is s es®e of execution (of 
the bssie nora» or of the rale of recognition.**)* On the 
other hmdt both terms can be usefully analysed into & 
multitude of sub-classes of potters snd functions*

One can dleeera, perhepu, s aore ueeful «na less 
vulnftrsble u®e f««» the fens© "erettion** and. "application** 
the stsiting out of eltlsa to have filscorered th© w truest 
"essential* end ^Ir^edaeible*1 divisions of powers. In the 
previous section of this chapter we raised* without eolvlngf 
the problem of aistinguishlng between &m theory of V^Rifo 
powers «ai<3 functions und a genersl theory of the teak© and 
province of the state* Wcv It seetas thet one wssf of meklng 
the dlRtlnotion between these two typee of theojpy would be to 
point oat thet the legal theory concerned the **ereetl<m end 
application f£ ^^jf** Iniliortf these t&nss eould b© used to 
murk oat a |ffiff«l. t80!c ^ proviTiise «^r Stete ©etlon f without 
prejudging the divisions of powers and functions that might 
be made, by the theory of legel powerst within that psrtioilfsr 
province. But if the oriterlon of "erestlon and sppllcstioa 
of lew11 would sueeeesfully i^asreete e lv&£L province of Btste



action from the provinces of welfare, culture, defence, etc«, 
would it not also prejudge the definition of judicial power 
In faTour of "application or coneretijsetion of law** as 
opposed to, say, "resolution of disputes fotqr - partes 1*? The 
question is significant but out of place; the answer to it 
is that the definition of judicial power would be prejudiced 
in the suggested fashion only if it were approached in the 
traditional misleading way - that is, as the search for a 
single, all-embracing yet irreducible (and hence "real" and 
"essential*1 } term in a 010*11 set of like terms.

On the s^eti^fl of* ing^ifruj^otys In. ...the analysis o£
The fourth lesson we drew from Kelsen'e analysis concerned 

the place of the organs or institutions that exersise powers 
or functions in analyses of those powers or functions* This 
lesson corresponds to a critical problem in the interpretation 
of the GprtgrlsJ. ~ ffopsel distinction a© set out in Table A* 
So far we have discussed the antithesis of essential definitions 
and definitions from a legol viewpoint on the basis of an 
actual system* But terms 2b» 3» Ubb, 5b» 6 and 7 of Table A 
show clearly that the latter form of definition is equated 
by Carre' de Melberg with a definition in institutional or 
organic terms - that is f by way of a eomp©rieon and 
characterisation o£ the institutions that exercise the powers



and function®* (The tama "institution* end w organw include, 
of course* c*ven a single official) » Carre* de M&lberg insist® 
that wia legal matters* one can say that the institution 
creates the function**** and this enables him to ©ssert the 

"reality1* of the trilateral division of power© that 
in French law* But at the same time Im insist®2 that two 
official ccta may have an widenti<$©l content 11 and yt»t be 
specifically distinct by reason of their institutional 
or context*

Jemninga Quite fnila to distinguish these distinct 
strands of meaning in the

Hence he sseerta that the atefinition of 3udiei©l power offered 
by the Coimitt*e on Minister© 1 Powers ia **baaed on a form®! 
theory of aeparstion of pcwrtra**^ ^it thouaft he fr-equcntly
citea Bonnerd and G&ri'e' de M^lberg in this same context) and 
recognises th&t Bonnard f @ definition of judicial pofc^r is 
virtuwlly identical with the foregoing uonjuitt@e f e p he forgets 
thst 3ona&rdf fi aefinltion, in ter^ns of resolution of

m to right® and duti©©* i» adTanced a© a
definition, in oppoaitlon to Oarr/ de aalb<jrg f »
definition in terma of the values of impartiality and legality

de
f« Id* 
3*
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scoured by judicial foms and procedures* There is thus a 

drastic ana unheralded shift of meaning in **aningsi f 8 oim 

uee of the ta&.t.erisj. - filial distinction* confusing sn 

snalysis already ccmfui*$df ©0 we shall see* by shifts ift the 

meaning of the be BE! ter»i *f unction** *

Marshall ueefollr ©uggectB that criteria for j

power can be reduoed to three categories* Tla»t thoee that 

refer to the character of the ^g^% or Inatituticm exercioing 

the function* t&os© that refer to the .{y^^e. in ecnueetion with 

which the function ie exereiaed* ®nd. thoa« that refer to Hie

by which the institution exereis**© its functions

in dealing with the issue. For ^i?rahall 9 these three esn be

reduced to one fun<3a*3sjntal criterion* namely 9 M

But thie secros to be a counsel of dsspair, another ease of

fascination «lth tbe generality of a term, «h©a unpacking its

strands of meaning wou!3 have been <?»re useful. Still*

Mar shall f s essay rightly points up the e^biguity of the terms

11 agent * aaa * issue "» and the ii^ossibility of defining either*

in eny concrete cs©e, without reference to w the way in which"

the agent deals with the i&eue» The substantial objection

to the esoey i^ its fsilurc to get to the bottom of the

1. M&r&h&ll* op»cit,*
2. Ibid.* 2?0» 277 9



difficulty, to uncover all the ambiguities In thf> terns 
comonly employed ia analyses of goveraBisntal powers* 
Marahall hlsatself aliaes into a use of "procediire 11 foreign 
to his own definition^1 and covertly ifttro&ices a fourth 
criterion over and above "agent* issus end 
niuaely, ^

table of tcrnie ^-ifty help to demonstrat® the 
ambiguities which meet all analysts of power® but tfhloh 

seera never to h&ve been fcccd oy&t&matieelly* The 

Table sets out seta ol Bynonym3 v or netr synon^nia 9 used 

in analysea of powers* The central core or imeenlng of 
each set can be discerned only by reference to all the 

members of the! @et§ since in each e^@e f aeay of the tv 

apposr in other ®&t& Cos the table is, Indeed, designed 

to show}*

1* 

2,



function

eolation
cepecity

Tafrle B1

n

essence 
intrineic

abrtPeot
definition 

Inner workings 
content

III

power
process 
act
procedure 
decision—
process 

incthode

IV

Institution
organ
farm 
power

eathori ty

conditions
of exercise 

trappings

matter
function
end
type of

not

sublet 
object

VI

process

festuree 
weya of
deciding 

condltlona 
ect

VII VIXI IX

3ffljLUJi result innm
alia solution eontc 
end f £.iett<
^motion * 
result •

*
•
•
*
»
*
*

?nt 
&r

trappings

In this table, set X sketches some general teroia that are 
the subject t~s*0tt<3F of ®11 relov^at analyses and hence are 
used, a& they have been thus far In this theolet islthout

1 The
disc 
be

in trile teble are taken from the works 
or cited in the present chapter* and could 

without difficulty*
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prejudice to any particular analysis or roethod of analysis, 

Set II consists of terms corresponding to the first coluran 

of Table A, ©g used by thoee who adhere to divisions of 

powers derived from general theories of law« Many of it© 

terms reappear in set IX, where their meaning, unless it 

can be assimilated to the meaning of set III, i® wholly 

mysterious •* the argument of the present chapter has been 

that Bets 1 1 and IX are useless ©nd misleading unless carefully 

restricted to the context of s given system in which analysis 

haa revealed an analogical concept of judicial power * in terras 

explained at the end of the present section. Seta III to VII 

consist of more useful toole for such sn analysis, but reveal 

the confusion awaiting thoee who, like JennlngB,^ feil to 

advert to the fact that such wordu as "function** may appear 

in as many a© four different sets (1, III, V, VII)* Thus the 

terms that appeared in the second column of Table A now appear 

not only in set II, but also in sets III, IV, and VI,**

How, unless soiae special purpose is in hand end a special 

context of discourse la established, it stem® impossible to

1« Note that in Hobson, op«eit« 9 "inner workings*1 has a
specific si ly psychological reference to the judicial "mind" 
or "spirit*1 , ©net hence signifies, after a fashion. the 
values of Bet VII s see 88,39,361, 368, 399~J|G5«

2, Thus compare Jennings'e definition of w function" on pp»xii- 
xiii of the Uth ed« with the use of "function" on pp,266-

Oerre* de Eelberg's actual "formal" definition of judicial 
power appeals to terms in set VII also»



give an adequate description of an.? action without specifying 
(to some extent)

(1) the agent (cf. set IV)j

(2) "what the agent did" (or. set IIl)t both in 
terns of "what h@ trieci to do" (cf * set V) 

and "what he in feet did 11 (cf . set Vlll)j

(3) the circumstanced of the action: e.g» where ,

when, by what means, how (cf. set VI); 

and (U) why he did it (cf, set VII)*

Of course, ell these foramlae contain ambiguities, correspond­ 

ing to the ambiguities of the terms or formulae in seta III 

to VIII of Table B* Never theless, it does not follow that 

the four questions answered by the formulae are

other then in the we ale and inconsequential sense that the 

question tt v.hat happened*1 covers them ell* At any r©te» moral 
philosophers have found these the principal rruestions to be 

coneidered in relation to human 8Ct0 f and it is useful to see 

that the sets of terms used by jurists tn analysing govern­ 

mental po^ere correspond quite precisely vith the sets of 
terraa implied in caamon-sense oueetionc about human acts end 

employed by the moral philosophers who answer those questions,

It follows that, unless some special purpose is in hand 
and a special context of discourse is established, any account



of judieial power will hove to ©peeify fa&tures indicated 

ganerieally in s«*ts IV, V, VI ana VII of Table B (assuming 

that aetE I and III are equivalentf and that set VIII can 

be regarded as a aub-clase of aet VII). For ^udieial 

according to the theofy expounded in the first ©nd seeond 

sections of Chapter One, is nothing other than the authority 

to aet a® a ^udgej it is a term originating in the abstraction 

thst grasps in a single in^i^it a systematic relation between 

dataj en<? there ean be no dotabt that in the preaent eaae that 

data include agenta cr actors, what they &re trying to dot 

vhy they i?re trying to do lt t the way they do lt f and ^?hy they 

do It the way they do» *fiat^lci**l r-e^er1 ta al^ply a a:/atem 

of hman actlont oonslderad aa a system rathar than ae actually 

in action.

But If * judicial power** implies © whole set of different 

sorta of feetarea, thia whole aet ciay he &ada up of vnr/ing 

coiRbin»tloaa of such features* There must always b© an agant 

with authority to do Botsething in a eertain way for eartain 

reeeonai but there can be different eorta of events» different 

thlnga done ia different waya for different reasons* But \\y% 

different? At whet point does it beeome pointless to aesert 

that thie or that Its ^.d^oi^l power? In on* ©enee f the 

question i& rrangly putf since It aasuxaas that there 

a definite point* But In another sense, the question



is valuable, for it recognises thst pointlessnees (in the 

other sense of "point 11 ) is the criterion.^ And this is crucial

for analytical jurisprudence! the argument of this thesis 
is that when jurisprudence imports its oim special criteria 
of pointle senses, it ceases to be analytical jurisprudence* 
Not thet the criteria need be Identical trith the criteria 
implicit in ordinary talk about judicial power j on the 
contrary* analytical jurisprudence goee behind ordinary 
expressions to their remote sources* Nor* on the other hand* 
need analytical jurisprudence conform its criteria to those 
of the courts* whose criteria of judicial power may vary 
according to the circumstances (though of course* this sort 
of variance* when systematic t provides analytical jurisprudence

1. Of, "special purpose 11 in Wittgenstein's Ihiloaopfoical
Investigations (I953)f para* b9* and generally paras .65~79« 
But Wittgenstein* s account has its limitations* It does 
not consider the question here raised, how far the purposes 
according to which boundary lines are drawn around a concept 
coincide with or derive froia the purposes for which "games'* 
(in his example) themselves are playedt Furthermore, the 
notion of "fmily resemblance" (rjara,67) is open to mis­ 
understanding on two grounds! (i) from "overlapping and 
criss-crossing resemblances 1* of M buildf features » colour 
of eyes, gait, tesuperaaent* etc** etc,* between given 
persons one is nqt entitled to conclude that those persons 
are member? of the same family; (2) conversely* what 
constitutes a family is not a eat of resemblances, but a 
set of relotionflbj.pB of a more o* less complex character* 
Hence the ierm "analogical* is to be preferred to "family 
resemblance 1* with its misleading connotations of visible 
criteria. 3*e !!• Hervey "The iroblem of the Model Language 
Game la Wittgenstein's Later Philosophy" (196!) Philosophy* 
333) M.Cherle&worth, Plftiloaoiffiy sad
(1959) 9 121-125: T.McDemott led*) St» r%gyafig Aquinas* gua 
Theolopriae (196&) Vol.11 appendix 3» p*183; Hart, op.cit*,

(continued on next page)



with evidence of the values ishich judicial officials of the 

system hope to see realised and to protect by judicial raview), 

Ko, the criteria of point and pointltseenesB in analytical 

Jurisprudence correspond with the values (point) realised by 

the actual system of judicial action* In other words, the 

set of values (set VII) has a kind of priority in characterisat­ 

ions of Judicial power. Of course, because not one value but a 

Bet of values is at stake, the jfofliclBlnefla of an activity 

or system is a matter of degree. Nevertheless, special 

purposes *md contexts aei£e, to the extent that the fegemt 

or institution, or th@ procedure followed, or the iasue dealt 

*rith, contradict or derogate from the values in the get, to 

that extent it is pointless, and tlms misleading, to call the 

power or ectlvity "judicial**. It is useful to have the word 

w judicial" precisely because it is thought to be useful to 

heve the eyetern of activity eo named*

(continued from previous page)

f * For discussion of this raore or le©8 systematic variance, 
see S.A.de Uraith,op«cit«» 35-37, k5>239-290,115-116, Hote 
that judicial interpretations of "judicial power*' may have 
also a constitutive effect, insofar *« they may bring 
a body within the scope of the prerog tlve writs ©nd 
hence oblige it to perform its functions In a judicial 
meantr. This being eo, it le doubtful how f«ir it can 
be legitimate to describe judicial cherecterifietione of 
pouer as judicial as *an dbuee of language", as H.v>,ic. 
T*ade doea in Ateiniatrat.lye. l/aw (1961), 100 •



It Is important to see that the relevant judicial values, 

such as those listed in the second section of Chapter One, 

are not something over and above the power, agent, issue 

and procedure, but are distinguishable only by analysis of 

the agents, issues and procedures in which they are realized 

and to which they are adapted^ Moreover, because agents, 

issues and procedures are all alike adaptable to realizing 

a distinguishable set of ends, all alike may tend to be adapted 

to one another* In other words, agents or institutions tend 

to be adapted to dealing with particular types of issues 

according to particular types of procedures (viz., those types 

of procedures that are specially related to the realization 

of the relevant set of values)| particular types of issues 

tend to be entrusted to particular types of agents to be 

dealt with according to their particular procedures; particular

1* This view approximates to Oarre* de Falberg's characterisat­ 
ion of judicial power, without his doctrine of material 
definitions or his doctrine of "administration*^ thus, 
"pour qu f il y ait juridiotion, il ne suffit pas qull 
soit pria une decision portant sur un point de droit, 
contest^ ou n^n, et consistent a dire le droit, mais 
il faut et, iAm9 en absence de tout litlge, il suffit 
que cette decision soit prise par une autorite* 
juridictionnelle, c f est-l~dir® par une autorite' 
specialement affected & 1*exercise de la Itiridiction, cette 
autorit^ statuant dans des formes qui founts sent la 
#arantie que le sentence sera exempto ae tout arbitraire, 
conforme* \ l f ordre Juridique en vigueur, determine par 
des motife $9 pur© llgalitl ou dVquit^ ****!• "a 
l f exclusion de toute consideration de buts ddrainistratlfs 
ou d f interet general": op.cit., 810.



types of procedure tend to besoms the prerogative of 

P&rtleuler typeu of institution dealing with particular types 

of iseue* I'hus agent, issue and procedure cm only be 

disentangled with delicacy end \*ith * fall appreciation. of 

the feet that, in nay goimg ®3T8t®i% ottch can onl^ be defined 

by relation to the others mid thua to the aet of values 

thfit 1© the point of the whole « Thug uns3orstoodf but not 

otherwise t it may bo ueeful on occoaion to ©peek of this 

enEloglcal n«hoXe" ae thft "nature 11 of judicial po«Fter la the 

given eyster* (of. Table Bf aet II)* Kiruaiy* In spewing of 

a "set of valm©^** that aould Institution^ iasue© sM 

procedures, we heve not been postulating ^ome "absolute* 

or "natural" oet over imd above all oi11 any actual »^&te*as 

of governioentj ^® have been relying on the fact that* within 

any given sy&teia of goTaniEaenty a set of values ia tfealisedt 

and can be rlistin ulahod by ©nely®!®, not only ©t one particular 

moment of ti»ae but sl&o over © porlod* ^»^entSf iaaaes 

proeeduroo .^eQBiftr adapted to on® another beeause the 

realisation of values is not a once -far-all datum, but a

The foregoing represents a rather full saeplaaatloa of 

the fourth lesson we derived from Kelaenf e analyeiss na^ly 

that it le a mlstalee to distinguish too sharply between the



"essential function41 of an institution and the *taere 

procedures 1* of that Irustitution* 3u©t as, conversely, it

In a aiiatfilce to be too impressed 07 the .fact or 

that otherwise distinguishable functions .-isy b« exercised 

by the aaoie organ, or mlsed indiscriminately among different 

organs. The first is a mistake to the extent that it 

Ignores both the ambiguity of Tunetion* ana, more Ijaportsnt* 

the sense in vhtsh institutions* la sue a and procedure a must 

be defined in terms of ona another and of the set of values 

which they are adapted to realising* Th« second la n £ttistak« f 

vary common among tho^e who vi«h to «!«ny the utility of all 

eharacterlasitioAs of powers* to tU« extent that It ignores 

the possibility of discerning n distinguishable set of values 

that iaasy be realised in particular sorts of procedures for 

dealing with pitrtlmilsr sorte of i^auee even if tha realisation 

does not extent" to the eatsbliat«ae,nt of & ~*rtimilajf aort 

Of agent or ins ti tit lest*
VI

QQn.el.Asi on
^ince this thessl© does not directly coneern the doetriat 

of the sepi» nation of powers, there is no need to Identify 

the types of governmental power *>OEI which judicial pe*e* f 

: that it is an analogical snn not merely egulvoc&l 

may be di»tlngl®hed» Moreover f the argument of this



chapter haa sought to establish thet an exhaustive identification 

of *bs8ic" pcvrers can hardly be undertaken without the aid of 

some general theory of law and, conversely, that the historical 

validity (r.nd hence the analytical utility) of general theories 

of law is dubious* (The argument about general theories has, 

of course, prescinded entirely from the possibility of natural 

law theories purporting to found them® el res on the nature of

man end on the working out, for purposes of recommendation,
a 

of/hierarchy of tffu.^ values).

The judges of the High Court of Au.stral5.at however, are 

obliged to ^ork with s doctrine of the separation of powers. 

The premise or this doctrine is, of course, © scheme of "basic** 

powers, purporting to exhaust the ^hole range of governmental 

powers and functions (at leaot from the legal point of view)* 

The work of the foregoing chapters has been to establish some 

of the thevies, and to reveal some of the problems, that 

prove to be important not only In theoretical jurisprudence 

but also, in one ^*orra or another, in the judicial analyses 

of governmental powers in . u^trslia. The chapters on Aristotle 

and Benthm established the recurrent themes - the historical 

significance of triadie oehemas, the varying elements ia hose 

eehemsa, the inconclusive attempts to establish radically 

different ochemae on e priori grounds, the values that lay,



often unnoticed, behind the terms and relation- of the 

analyses. The present chapter has Identified the main problems 

afflicting more recent analyses - the delusive and misleading 

terminology of essences, the dubious context of general theories, 

the fascinstion with almost empty terms, the ambiguities in 

even the most basic tools of the analyses. Subsequent chapters 

will shOT, anicnr other things, hem tho Australian judges have 

found themselves inescapably involved in the "controlling 

context 1* of general theories, though of a more complex end 

difficult character both In origin and content; how the 

terminology of essences and the fascination of empty terms 

have added to these complexities end difficulties; and how 

the slow development of judicial doctrine in •? variety of 

particular contexts has required a clarification of the 

analytical terms snd tools similar (if implicitly and imperfect­ 

ly so)to that attempted in the last section of the present 

chapter.



OHAPflBS FIVE

Introduction to the prgfo^ai^B off _0&f inim: judicial power, under the

Australian

the foregoing chapters emerge two distinct, though 

not unrelated, lessons. The first concerns the complexities 

of determining a schema of bssic powers or functions of govern­ 

ment, and shows that solutions tend to be varied but not 

radically disparate. The second concern® the eofiaplexities of 

determining a definition of Judicial power , whether or not this 

definition ie to be subsumed into a schema of basic powers. 

To these two leaaone correspond the two great problems that 

underlie discussions of judicial power under the Australian 

Constitution - namely, (1) whether the Constitution embodies, 

as a controlling context for all definitions of powers, a 

trladlo schema of powers or functions; (2) what, given such a 

schema* are to be the definitions distinguishing these three 

powers from one another*

The purpose of the present chapter is to provide a brief 

introduction to our study of Australian constitutional lew, 

and then to launch IQ nedies res, by analysing the two great 

cases that decisively determined, if perhaps not finally
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settled, the judicial answers to the two problems enumerates 
sbove* Subsequent chapters will analyse the conceptual context 
ana antecedents of these two eases, and will reveal their 
considerable significance for any account of the workings of 
the legal or judicial mind*

special relevce of

Australian federal constitutional lew provides a very 
favourable field for Jurisprudentiel inquiry into the idea of 
judicial power • the Goissaonweaith of >\uatralis Gonstitutlon 
Act 1900, an Act of the Im^rial Parliament gea& rally referred 
to aa the Federal C one ti tut Ion, «saploy© the phrase ^Judicial 
pov-er" in marking out the jurisdiction end functions of the 
Federal Judicature* From almost the €®rll«at days of the 
federation the Ei^h Court of Australia t the hi^iest court of 
the Federal Judicature, h@® been celled upon to interpret the 
pnre&et in oae^e that are widely rsried in character and often 
of great significance for the working of the federal compact • 
There haa grown up & coherent body of careful ^uaieiul exegesis, 
ty no means monolithic or static in its lines of Interpretat­ 
ion, but, on th© eofctrury, embodying auch judicial controversy 
and diverse doctrinal d«velop®ent»» revereal@ and refinements*

Oddly enough, the derelopmcnt of Australian federal
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•flttfttltutional doctrine ha* never1 been the subject of a 

legally critical historical study*2 Ctertalnlyt the 
constitutional concept of judicial power he a, deepite it0 

admitted importance, tt tree ted nothing beyond a single un­ 
published thaaiapUa fair articles, end aoiae peaeages In 

textbooks, all eeeaylng a systematic expedition of the concept 

aa interpreted at the tiiae of their writing, Sueh exposition, 

which we have called *textbo0k% it necessary and diff leult 

in itaelff but, b<>c«Hza<? of ita limited &n<3 more practice! elm, 
its synthetic method* and ite steitio point of -riew, it provide 8 

the jarlet tsith little more than further eridenca to be itself 

eubjeeted to hio wider and iore epeculetlve purpose t

Thst ia f aince the publication In 1901 of uiofc 
Garden e .naotiid OQ,na tution ojC. xqa. t.r e a^. 

r e eaons f o t* ' this 1 acl:<« a e« C.I*»
VudlciBl aiograpiqr ** • preliminary

^Tht record of Judicial
review" m Sawer (e4U, federation (1952), 
See the general bibliography In "Federaliem In thf 
Cqry>on^e^lth (ed* W»0. i*ivlngstor, , 1963), £9~38« 
T.O. Br^iaatt's "politico-legal a®sayw , Int^Dge^^n^; thc_

(I935)t IB raerred by a polemical hostility___ease e J. f end rooted in the belief thet *"the
of compulaory arbitration a® in operation 

am:>ngat us toaot Iced to the institution of the servile 
or communistic or socialistic state £ and to the overthrow 
of t: e eyetem of indivl duel ism* (315) • Moreover, 
it Ificca both a historical and analytically critical 
approach to problenui which it tre&te in the aienn^r 
of counsel, T. Simos, Federal Judicial Pov er. in Australia, Oxford,1958.
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analytic id«sthodf hia sioving viewpoint* The present study of 
judicial power under Australian law ia novel preciaely beceuae 
it eharim the aima neither of "textbook* writera nor of those 
historians who aeek © chronological account of the occaeiona 
and effects of legal 6eteminptioaaj it is concerned to isolate 
and follow the rational ooneideration® operating on the siinda 
of thoae who employed the eoncept of Judicial power in their 
determinettona. Tlwi feueie queetioa here alwaya is: what i^ere 
the factors that* at any given tiae§ msde it ae*a intelligent 
and reaeonable to employ a certain ooneept f In ex^etly the 
way it waa employed t in promolgatlng a certsin determination?

It ie temptiog to contrect the paucity of legal historical 
scholarship with the sbundfcnee of it in the United State® of 
/meriee. 1 In feet, at firat glance f the Ameriean conetitutionel 
concept of judieiftl power aeem® a mor© profitable mine for the 
juriat* For the ConetitutIon of the United -tatee, too, uses 
tl>e worda * judicial power*1 in marking out the jurisdiction 
Bad functions of the Federal Judicaturet and theee worda have t 
of courae, given ri@e to an extensive ^udiciel exegeaia* But

mention only three ajor studies ©raong many* C.G. 
Heinecf fh^. ;i.^c QJ. t^ ;̂ i>rcpe O^ourt .in ./4^<5ri.c.a^ 
ffier^t find.^"!O4J,tl£@ IVol* I» 19Ulii 'Vol« il ~ with F«5« B 
wood 195/} 1 ^ •'* • Oroaakey» i oli fY icG .ai^. *|he OQn%tli'|^4.tion, 
(I953)l O.B.
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the jurisprudential interest of this exegesis i» qualified by 
the form of th^ constitutional grant of power* Shll® vesting 

the judicial powei* in Federal Courts, the Constitution employs 
a number of categorise of eases or controversies in order to 

define just vhat that power shall incorporate*1 In Australia* 

however, any such definition is absent. Thus, in exploring 
the idea of judicial power ( the High Court of Mistrelia hm 
been obliged, rather more directly und inimediately than the 
Suprc£ae Court of the United States, to grapple with enigmatic 
and elu&lve oateri&l» snd has hud to drsw more proximetely 
upon thoc« intelleotusl resource* that sre of &oet Interest to 
the jurist. In short, the /uatralifin judicial mind has had to 
be concerned with the same source of problems as concerns the 
jurists nesaely, the expression **judiciel pow©rw f unclothed by 

any peurtleuler articulated quelificfition or elucidation*

II

eement ajy eotc o

The Australian Ognstitutlon io called federal becauee it 
provides for the indissoluble union &f more or less sovereign

the establishment of a new governmental system which,

1* On the significance of this, see %$% Isaacs J* in ffudd 
Packer v. ^ooreftLes.q (19C9 S C.L..-:* 3301 v;, HerrleoJTH 
The aoaatitation of the Oonamonwcalth of Auatgaliii (?nd
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while embracing oil those Btetee within its territorial 
sovereignty^ ia empowered to eurry out m specified number of 
functions formerly earried out by vwh State in its own right. 
Thus every citizen of the Australian Commonwealth is subject to 
two eo-exieting «yetei*e of government* More precisely* he is 
subject both to the Crown in right of his State and to the 
Crown in right of the Goawionweeltht to the two respective 
sets of Ministers of the Orown§ to the jurisdiction of otate 
and Federal e^Jurts* end to the law® ©nd ^nsetm«nts of the otsts 
end of the Oomoonweslth* In s federetiont powers of legis­ 
lation are divided between the state and Federal ?urli«ment8 f 
end in the Aue?trali©n federation it is the Federal .i-erllaaent 
to which the Constitution grants a determinate set of legis­ 
lative powers enumerated tee or ding to subjuct-caetter. Some 
of these papers are esceluaive to the Federal «J eirlieaient» while 
some may be exercised by both '»t«te and Federal ^erllaments» 
In the event of ineonsfcfeeney between Btate and Federal laws» 
the latter prevail; bat all re®i<Sunl powers are reserved to 
the States* In short* there in a distribution of powers between 
States and Commonwealth§ end this distribution is supervised 
by the State *n£. f more espeoiallyf the federal eourts* 
Aostrslien courts have always aseosied the right and duty to 
disregard es invalid any state or Federal leglslstioa which 
they fin<^ to be> by virtue of thie eonstittttional distribution^
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beyond the power of the enacting legislature.'

The problem of tfi^ribution .of p.qwegs seems intrinsic to 

federalism. Whether the seiae can be said of the fre-peretlon 

sowers is rather more open to debate.2 As we shall shortly see, 

the rubric 'separation of powers 11 is in any case fundament elly 

equivocal. It is sufficient here to remark that the text of 

the Constitution apparently invites a discrimination between 

"legislative", "executive* and "^Judicial" powers, and s 

separation between the institutions to which those powers are 

committed. This invitation has been variously construed se, 

on the one hand* a mere "draftsman's literary arrangement*1 , 

ana on the other hand, a "controlling eontext% a "dominant 

principle of demarcation"* The features of the text that 

occasion this controversy are as follows*

The formal Constitution of the Commonwealth is contained 

in s.9 of the Commonwealth of Australia Constitution Act 1900, 

and is divided into eight Chapters. Of these the last five

1* The function of judicial review, so far as it turns on the 
distribution of pov;era t is for the most pert committed to 
the high Court, since in ell questions n es to th© limits 
inter se M of the powers of the Commonwealth snd those of 
the"states the general right of appeal to the Privy Council 
is subject to the grant of e certificate by the High Court; 
such gr&nt hae only be«m wade once, in 191?i and is unlikely 
to be wade ©gain* Constitution, 6*7**; Ju£lciery Act 1903- 
1959, SB. 3&:»-kQj^

2. This use of the tern® "distribution" and "separation" is 
standard in discussions of federssliesa, but is not

(continued on next pace)
*• GP /
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(*»» 81 to 128) are made up of miaeelleneoua rules relating to 

mioh matters m financial arrangements, the rights end po*e*« 

of the Stetea, the admission of nev fit a tea to the federation, 

the aeat of government! »n<3 the alteration of the Constitution. 

It ia the first three Ghaptere that create the new govermiamtel 

{.yetem andt in BO doing, establish at leaat the form and 

vocabulary of o demure nil on of por«re uithin that aysteia* 

Chapter I is entitled "the Parliament's and s.1 provides*

1* The leglal&tive power of the commonwealth shell be 
vested in a Federal ^erlianantt *hioh ©hall consist
of the ueen, a Sonata and a Houge of KepreaentatiY^a«««*

Chapter II ia entitled **the Kxeoutive Government % 

firat section, a, 51, provideei

51 . f h* executive power of the Gmmonwealth ie veated 
in the me en snd is ®x ere i sable by the Governor-" 
Oenerel aa tha mean's repr« tentative, and extends 
to the execution and .ur, intern* nee cf thia Gonatitution, 
end of the laws of the 8omm0?w?e©ltlu

Chapter XII ia entitled "The Judicature 1*, and Ita firat 

section, a*71,
71 * The judicial power of the Conmonvealth ©hall b« 

vested in a federal Supreme Court, to be called 
the High Court of Atiatralia, and In auch other 
federal courts aa the * «;*llaa£nt creates, und in 
siieh othar courta ae it inveata with federal 
ju^itid lotion....

(crontinued from prevloua i-aga)

- I^ay of
jL Constitution U985)* Gh»Vj j^e£ 'l>lxoaa J. in
'''' C.t.E. ?3t 90-55.



These formulation® are manifestly inapired by Articles I, II 
and III of the Constitution of the United States. How the 
American Supreme Court haa always upheld a thoroughgoing 
doctrine of separation of powers, retiring th* "legislative 11 
powers and functions of the Union to be entrusted to person® 
other than those entrusted with "executive* powers and functions* 
and these two arras of government to be separata from the 
Judiciary entrusted with the judicial power of the United 
States* But such en Interpretation la herdly open to the High 
Court of Australia, since the A ustrailen Constitution un­ 
doubtedly embodies the British doctrine of responsible govern­ 
ment. Thus s.62 provides that the ftovurnor-Oeneral shell be 
advised in the ^overnraent of the ConKaonweslth by an Executive 
Council which include**, by virtue of s*6li* all the Ministers 
of Stete. But s*61* further provides thet ell the Ministers 
of State ere to be members of one or other of the Houses of 
Parliament* Hence, at the outeel, the Australian Constitution 
departs from any strict principle of a fully trladie separation 
of powers end institutions* The courts have sought to 
determine how far the judicial powers end institutions sre 
distinguishable from the other powers and institutions of 
the Cosyaonwealth without the aid of such en all-embracing 
raa^or premise es would be supplied by a more thorough-going 
principle of eepsration of powera*
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Those features of the Constitution that we have sketched 
were never very controversial. There were, broadly* thre© 

draft constitutions* prepared by inter-State contentions in 
1891, 1897 and 1898, and these drafts may be the subject of 
submissions in argument in cases involving the interpretation 
of the Constitution• On the other hand* the courts have almost 
invariably refused to hear discussion of the convention debates, 
have refused to atoit them as evidence, ®nd have almost always 
refrained from reference to them in judgment*^ The jurist, 
however, subjects himself to no such self-denying ordinance, 
for his search is for understanding rather than, for example, 
ease and simplicity of decision* '* e shall later examine the 
debates that shaped the Constitution; for the moment it is 
sufficient to say that the dreft of 1891 displays in ooe form 
or another all the principles so far sketched*

Finally, it is important to observe thst the draft of 1891

[H7^e,tgal Council o^f Sydney v* Commonwealth (1901|)
l7 gQo • g'13*21hi T.Pmffl Ji ** v » do^ic»nVe^j.tfo vl90li) 1 

C.L.ii. 329, 333; Bfgc^er v. Ogpm^s.slpnera of Taxatio^ (H.S»W» 
(1907) ^4 0»L.a« 10CT* lllh. ins* HU8s cf. HewoMtle and ~

,1921; 29 O.L.H. 357» 3£if
19U8) 76 C.L.H. 1>^g3^67& Second., "niform Tax GaBe J19S7) 

r;.L*a» 575, 603. ffeq Biion CJ.J, See generally, P *
"Legislative History and the sure and true interpretation 
of statutes in general and the Constitution in particular 1* 
(1961) k U.C.L.J. 1, 16-21.
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was largely tfce worfc of Samuel Griffith, <*ho in 1903 be enow 
the first Chief Justice of the Elgfc Court of Australia, 
over t the liiter drafting wae f if anything, the work of sien who 
become hie brother jiaticts on the first High Courtf s&aund 
Barton and Kichard O'Coanort both taembera of the three-man 
Drafting Committee in 1897 ®»d 1S96* Of the other aiembere 
of th« eonv^ntione few, if 8nyf were aore prominent than the 
t*o iaen who became fudges on the High Court when its establish- 
sent waa raised to five in 1906, namely Isfcac I&QVCZ and Henry 
Higgina. That those moat influential in the creation of the 
Constitution ahould also have be*n its first interpreters adds 
a notable dijgenaioa to the elemcnt&ry context of judicial 
interpretation that we have been outlining in this section*

III 

The uncerlyinp; probleia JUn the''lieet Oase — the A.bstp&ct. .<3.oc

We have a ©id thut the phrase w sep@r»tion of pcnter*" die- 
guises e radical ambiguity. At a verbal level* this eteum froai 
an ambiguity in the *ord "power 1** rsther oimiler to the ambiguity 
of the word "ifrori on*1 in Aristotle *s ^pjLltlq^• Jutet as tho 
three elements (ffiqrie.) in Arletotle'a constitution might b© 
taken to ba either the institutions thet each exeroiae a 
function, or the functions thetaB«jlve© f eo here the word * power 1*

1. ' v* Com-Qnireal.th (1915) 30 G,W.



may refer either to an Institution (ef, M a po^er in the 

or to the powers of that institution, In Append!. A « show 
how this verbal ambiguity w»® exacerbated by the eighteenth 
century usage of such *ord» m "jtidieiery** indifferently as 
substantives ("the 3urfiei*u»yw ) or e» adjectives (**the judiciary

Bat the ambiguity goes beyond the verbal level* There sre 
in feet tT?o different ways of conceiving end working with any 
theory or doctrine of separation of powers, un the one hfmd f 
caae may postulate a number of governmental institutions* and 
require that no person be a member of more then one of these. 
that none of theoe institutions <5o sny of the job© assigned to 
the others* and in general that their organisation, personnel 
and t a Bite be kept entirely separate* For ex ample v one 

plan a constitution in which there would be a bicameral 
laturet « body of offieiale frou which all rntotbers of the egls- 
Is tore were axelu^edf end e Suprer?j® Court and a regular 
of specified courts in which aiemberehlp of the Legislature or 
employment in any other official oapaelty wee » <5io<nialification 
for office* One could delimit nicro o? I^SB exaetly the 
respective teaks of theee three institution® (for it would not 
be implausible to regard th© hierarchy of officials t*s an 
institution set over egsinst the other two, even though it 
lacked soms of their organization®! characteristic®}, Thenf
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if one left it at that, one would be thinking about the 

separation of these three "powers-ln-the-land" in a way which 

we shall call Institutional* In particular! one*© demand for 

separation would extend only to the three institutions, their 

personnel and their jobs} it woiJd have no necessary further 

implications. Thus* if it were later, or collaterally, decided 

to establish a new institution to deal with a special social 

problem, no implication would necessarily arise concerning the 

staffing or work of this new body? for the doctrine of 

separation concerned itself - one might say, exhausted its 

concern - with the effective separation from one another of 

the three concrete institutions named and defined.

On the other hand, one may postulate a conceptual system 

of governmental functions, and require that these functions be 

exercised so entirely separately that no institution of govern­ 

ment should exercise more than one of them. For example, one 

might conceive a constitution In which there would be three 

functions of powers of governments legislative, executive, and 

judicial. Then there might be any number of institutions set 

up to exercise these powers or functions, but all of them 

subject to the overriding requirement that no person or body 

should exercise more than one such function. Then one would 

be thinking about the separation of these three posers of 

government in a way which we shall cell 4fcq.tP«ct• Here the



doctrine of separation ie logically prloi* to every particular 

institution, whereas in the Institutional way of thinking the 

"doctrine" of separation can really be spoken of only ss a sort 

of shorthand* very circumscribed In reference* ffelrr^ved from 

the planned separation of certain particular institutions, 

Hence* according to the Abstrect doctrine* all proposed 

institutions would be required, like all existing institutlone, 

to conform to the requirement that only one of the (ssy* three) 

postulated types of work be done by any one person or body.

There will be special legal problems for any constitution 

embodying either form of the doctrine. There will always* 

for example* have to be some effective principle of \^ltr,,er . vires, 

to restrain one institution from trespassing on the ground 

of another* Where the Institutional doctrine is ruling* the 

problem of ultra vires arises only In connection with the 

particular institutions required to be kept separate* end is 

soluble by reference to the respective definitions of the 

powers of these institutions* Of course , these definitions may 

be more or less general* and at the extreme of generality may 

do no more than invoke such a schema of functions as in any 

case grounds the /bstrsct doctrine. But in the Institutions!

scheme* even in this extreme cas$» the need for an explication 
of these functions arises only In connection with certain

nominated institutions* and the demand for separation of
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functions «ill tend to be subordinate to any other purposes 

or principles discernibly inherent in those institutions and 

in the constitution ee e whole. In the Abstract scheme, by 

contrast, the functions of the institutions will be understood 

very generally; for it is the function© (in their exercise, 

of course, by persons or institutions) that are to be kept 

separate. Moreover, all persons and institutions (unless 

specifically exempted) have to conform to a requirement which 

overrides any particular purposes or principles that, as 

embodied in offices or institutions, might conflict with its 

quite general application* So the problem of explicating 

general terms, which may arise in e more or less subordinate 

way in the context of en Institutional doctrine, «ill certainly 

be paramount in the context of any Abstract doctrine of 

separation of powers*

This* then, is the problem underlying* though never 

expressly identified in, the v.rhe^t...G.ajsfet (1915) • For in tiais 

case, the question arose whether an institution provided for 

in the Constitution, but falling outside the explicit 

provisions of Chapters I» II end III for the Parliament (or 

legislative po^er), Executive (or executive power) and 

Judiciary (or judicial power), rrniat conform to a doctrine of 

separation of powers conceived precisely in the Abstract

1. 20 C.L.Et.
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fashbn. Not all the judges faced this issue; but most did, 

and the clash between Institutional and Abstract doctrines 

in fact direct. That this was the reel problem in the Wheat 

Cs$^ hss never been noticed, partly because the language of 

the judgments of the High Court appears at first glance to 

reflect only the Abstract doctrine that hee prevailed un­ 

challenged since 1915, But first impressions are misleading; 

as we have pointed out, it is possible, in the extreme case 

(ae here), for the definition of the nominated institutions 

in an Institutional scheme to invoke the same schema of powers 

and functions ee in any ease grounds the abstract doctrine* 

ft hat is in question is not the language employed to define 

the powers of institutions, but whether a schema of powers Is 

invoked as basic, prior to all Institutions, and hence OB both 

exhaustive and controlling*

IV

Wheat Csae

The special institution whose powers wore in issue in the 

V'heat Case was the inter-btate Oocsaission, a body provided for, 

in mandatory fashion, by the Constitution in Chapter IV 

("Finance end Trade*1 )*

101* There shall be an Interstate Commission, with 
such power** of adjudication end administration 
as the Parliament deems necessary for the 
execution end maintenance, within the Common­ 
wealth, of the provisions of thle Constitution 
pel ©ting to trade end commerce, and of all lews
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made thereunder*

88*102 and 10*4 of the Constitution, this Goasniesion 
further empowered with executive authority to "adjudge" and 
declare preferential or discriminatory railway rates undue 
and unreasonable, or unjust to any &t>tef and to declare any 
railway rate to be *neeeseary for the development of1* a state* 
The conditions of appointment* tenure and remuneration of the 
Commissioners were specified in terme identical with those 
concerning the federal judiciary (e.72), 1 save that the tenure 
of the Gcraralssloners was limited to seven years (s*103)*^ ty 

s*73 the High Court isas empowered to hear appeals from all 
"judgments, decrees, orders end sentences*«*(iii) of the Inter­ 
state Commission, but as to Questions of law only*1 *

In 1912 the Commonwealth Parliament brought the Qomaission 
into being by the Interstate Coramission Aet 1912* In view of 
the provisions of s,101 and s,72(iii) of the Constitution, it

1* W72* ?he Justices of the High Court and of the other courts 
crested by the *arl lament - (l) Shall be appointed by the 
Governor-0-eneral in Oouncili (ii) Shall not be removed 
except by the Governor-General *a Council, on an address 
from both Houses of the . erliaiaent in the same session* 
praying for such removal on the ground of proved mis­ 
behaviour or incapacity: (iii) Shall receive su^^ T* -nin* 
eration as the r art lament shall fixf but the remuneration 
shall not be diminished during their continuance in office*"

2* W103. The members of the Interstate Commission - (i) Shall 
be appointed by the Governor-General in Councils (ii) Shall 
hold office for seven years, but may be removed within 
that time by the Governor-General in Council, on an 
address frora both Houses of the Parliament in the 
same session praying for such removal on the ground

(continued on next page)
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10 ao surprise to find Part V of the Act entitled "Judicial 

lowers of the Cornells® Ion". In tills part It wes enacted th*<t 

the ComoiiSBion* In the exorcise? of Its powers for the hearing 

and determination of any complaint, dispute or question, or 

foff the adjudication of any raatter, should be a Court of 

record (s,23), with power to grant relief (s*S?9)t to aueard 

demagea (s,30), to ieeue injunctions (e.3l)t to declare State 

regulation© invalid (ce.32 and 33) i ©nd to fix penalties for 

disobedience to ita orders (8.3*4) made within its jurisdiction 

as laid down in 8*21** It was in feet to have the powers and 

privileges of the High Court (e.36)» though only one of its 

three raembere need be a lawyer*

In 1915* at the suit of the OormBonwealth* the Gonmiesion 

declared the -heat Acrjuisitlon Act 191 It (W»S,w.) invalid as sn 

infringement of the freedom of Inter-State trade guaranteed 

by s.92 of the Constitution; ©nd an injunction and eoet© were 

guarded sgeinet the utste of H@w South v*alea» The defendant 

State appealed to the High Court by way of case ateted, arguing* 

alle* that the Cocmiisaion had no power to make the order

appealed from* on the ground that *-ert V of the Inter-State 

Commlaaion Act was itaelf invalid. The High Court, Barton ana

(continued from previous page)

of proved misbehaviour or incapacity? (ill) Shall receive 
such remuneration e& the rarl lament (day fix; but such 
remuneration shall not be diminished during their
continuance in office/'
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Oavan Duffy J3, dieoenting* upheld this argument*

There can be little doubt thet it was th« opinion of 
Isaacs J. that was decisive^ the judgments of Griffith O.J. 
and <t.-'ovt;?8 an<2 iiich *£% have a perfunctoriness that would, 
in so important a caae, be remarkable (especially for Griffith 
C.v.; f were it not that the majority view wee eo exhaustively 
argued by Isaacs J* The judgment of Isaacs J*» in fact, is 
aominal in the history of the Auatr&lian Gone ti tut ion; it 
provides the oiajor premise for aleioat every significant 
development in the law of separation of powers , and ite 
implioations are not yet exheueted.

For Isaacs J* the first question came to this*
Has the Commonwealth Parliament power uncfer a .101 of 
the Constitution to creete the Inter-State Commission 
a Court of Justice* thet ia, a federal Court in the 
strict sense, an4 ;j .t9 4ftTefA '^ ^i^h , j.udifol.sJL powers 

that

The first step towards an answer was to establish that the 
word "adjudication" wss* in 1900* ambiguous! aix English 
cases were cited to show that it vaa "extensively used to 
denote decision© of a <ju as i- judicial character*1 , 2 Adminis 
trative bodies were increasingly being invested ^'I

1. (1915) 20 C.L.H, 5fc* 83 (emphasis added;
2. Ibid., st 81*.
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judicial functions, relating to law or fact or both; decisions 
of such bodies wire enforceable by application to e court of 
lew; apart frosa the prerogative writs, they were "unchallenge­ 
able in B Court of law 11 ** Ar.l4<jge *.,• Qeee2 showed that poster 
to make an adjudication as effective and binding as a judicial 
adjudication need not convert an executive body Into a strictly 
judicial body. wThe nature of the power conferred does not 
elter the character of the body exercising It" £ Thus the as© 
of the word "adjudication* In s.101 did not necessarily Imply 
that Parliament could erect the Commission into a Courts &&# 
in fact such an implication was definitely excluded by several 
considerations. The primary consideration was "the general 
frame of the Constitution". Th© fundamental principle was the 
"separation of powers"» the "dominant principle of demarcation'*/*

we find delimited with scrupulous care» the greet 
branches of Government* To use the words of liars hall
G ' J « in H-OTM^I *• £S2UJfe2jUK&* ^ "the difference between 
the departments undoubtedly Is thet the legislature 
siakee* the executive ex scutes, ©nd the judiciary 
construes the law". That describes the primary function 
of each department* though there may be Incidents to 
each power which resemble the other main powers* but 
are incidents only*

It would require "very explicit and unmist alee able words to undo 
the effect of the dominant principle of demarcation0 •

1. Ibid,, at 81*•
2. [1915J A.O. 120.
3. 2Q« c.L.ii. 5^» 67*
k* Ibid., at 90.
3t (1825) 10 Wheat 1.
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what was the precise effect of the principle on the 
Inter-State Caramieaion? From this point* leases «J.f * argument 

developed along more then one line. The Caamieflion could not 

be & federal court within the meaning of s.?1» «ince the 

tenure of its members departed from s*?2* And It could not be 

an "additional 11 or "excrescent" 1 courtout0ide Chapter III* 

not? one Bales (for we shall see that this, rather precisely, 

wss just the intention of the founders). Isaacs J* adduced three 

reasons. Firstly, end of ** supreme Importance's there wee s.80 

of the Constitution, guaranteeing trial by Jury for ev< ry 
indictable offence against So&maonweelth law* It had recently 
been held (by himself) In Bernescon! * a Case2 that s.80 wa» a 

litaltation "applicable only to the judicial po^er vested in 
Courts of Justice by Chapter III", Thus if s*101 empowered 
i'Brliaraent to create a Court of Justice outside Chapter III, 

s*80 would be Inapplicable to such a Co*

This would lead to a most astounding result* Parliament 
by virtue of its alleged unlimited po*er under 8*101 
could confer both criminal and civil jurisdiction on 
a body presumably In the main cone is ting of non-lawyers, 
could enable it to try offences even on indictment 
without the security of s«80 in relation to ejmy. Hot 
only BO, even arliement could not enable this Court 
to re-examine the fccte in cese of errors , or the 
sentence, however severe, unless absolutely illegal .-5

1. Ibid* at
2. (1915) 19 C.L.a. 629.
3.
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Th* second reason advanced by Isaacs J» for holding that the 

Inter-state Goctaission could not be established as a Court 

outoide Chapter III waa derived fro® the presumed intention of 

a.101 itself* The geison q y £tre of the CommieBion was the 

execution and raelnteneme of the provisions of the Constitution 

relating to trade end eomraeree, and of laws made thereunder.^ 

One ouch provision vos a*102f whereby th© Ocxsmieslon was 
empowered to make an authoritative report as to the condition 
precedent to parliamentary aetlon forbidding preference® or 
cUacriaim tion on otate rsilw^rs. Th«g ^adjudication^ 

contemplated by a. 105 waa not th^t of a Oourtj it wa© rather 
a diacretion or judgment in the sense of a well^eonsidered 

etatecwaenlike opinion, not nieaaurable by any legal standard. 
The pwer to make ©ach a quasi^udieiel inveatigatiofn (which 

might result in a binding conclusion} BB an incident in admin­ 
istrative and consultative functions left the -ota^dseion in no 

respect different in inherent character from the Amcrioaa 
Interstate ^oranicaiant which wt$ @n edainistrotive body 

Hor was the character of the Ooaraioaion altered simply 
its pcmer© were, by 8*101* extended beyond the ambit of the 

State railways (a. 102, to cover all the commerce provisions 
of constitutional and Commonwealth

1. Ibid, att



extension would in no respect alter the character 
of the OoromiesiGn, or convert it from «n executive to 
8 Judicial branch. «•* Gonrts do not execute •>* 
main t sin Isms relating to trad© or cot*,er£6« r?heae 
words imply a Suty to actively watch the observance 
of those I»w8f to insist an obedience to their 
end to take step® to vindicate them if need be» But 
a Court h©8 no stueh active duty* Its t essential 
as en impartial tribunel would b® gone» ana the «»nifeet 
aim of the constitutional aeppretion of powers t?ouia 
be fni8tr«tea«,,«Thei*e has not been found eny difficulty 
in eming the /raericen Inter-- -t ate Oowvierce Oonmiseion 
with ample cua^i-^uaicial powers f *?hile leaving the 

ae it niuet be left an executive oreni^ation#2

Thus the linchpin of Isaacs «J»*a argunaent in thfc

precisely, that there could be no "fourth branch*1 of the 

Const i tut ion $ that cver^ institution ion at eonform itself to one 

or other of the three exhaustive categories of powert but 

to more thsm one; that the "federal courts" referred to in 

Chapter IJI were the sol^ repositories of ©verj judicial 

power thst ^e© not lerely qu^si-^utlicial ®n&

Historically speakingt to show that the Constitution wc<a 

intended to embody a three*-w«y "dominant principle of daoar- 

cetion1', one would have first to ahow that s»101» as intended* 

was not inconsistent with the postulatian of such a principle* 

In the Hftftat -'^se« 10©scs J. sought to demonstrate the true 

intention of g«1CH l^r postulating **s primary and self-evident

1. Ibic, at ^2.
2. Ibia. st 93-914.
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the very principle whose validity Us a matter of reel intent­ 

ions) io dependent on © prior judgment as to the Intended 

meaning of a.101. By adhering to this reasoning of Isaacs «J* 

ever since, the High Court her; absolved itself from further 

inquiry into actual intentions; the legal principle of 

demarcation in th« Australian Constitution prescinds from, end 

la superior and prior tof both provisions ©s to particular 
institutions and establishments and questions of what historic­ 

ally vas intended by the arrangementa of the ConstItution. 1 

To put the matter very shortly, since the Wheat Case It has 

been possible for the High Court to hold that any institution 

established or authorized to be established by the Constitution 
must conform to the trladic demarcation of powers § regardless 
of whether the founders intended it to be conformed or not.

The judgment of the Chief Justice is perhaps more often 

cited, but has been far less influential * It Is notable for 

the casual postuletlon of its major premise, without argument 

or further expositions &

1. This is not to deny thet the High Court hee not sometimes 
admitted exceptions to the principle, such as powers 
conferred under 8.122 of the Constitution *dth respect 
to Commonwealth territories, the judicial powers of 
Parliament urn^r ss. ^7 end k9 of the Constitution, and 
the powers of courts-martial under s.5l(vi).

2. Ibid., at 62.
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It is plain from the provision* of s»1Q3 of
Constitution as to the terra of office of the Inter* 
iitate ootottiaaion thet they wer« not to be e federal 
Court within the meaning of 6.72, But it is 
contended that 8.102 should be reed as en exception 
from* or BR a supplement to§ the provisions of s»7£» 
lam unable to aeoapt this argument* In i«iy jud^aent 
the provisions of s*?1 ere eotaplcte ®nd eacclucive, 
and Inert? cannat be a thifd el a as of Courts which 
ere neit^wsr federal Courts nor >.->t$te Courts invested 
»ith fe<!eral jurisdiction*

could not be © federal Oourt» ainoe the tenure 
of the Couxoieoi oners conflicted with th» provisions of 

Though the Ooaiiiiaaion uight be invested with 
pow re Tor sdjydging whether alleged inter-ctate 
«ere undue or unreasaaisble or for adjudicating upon other 
matters involving uiixed oueetiona of law and feet, neither 

this nor the provision in a*73(iii) of the Oon&titution for 
appeal to the High Court required or :Ui litd that the 

w^o a -o^-^t, even of an exceptional kind*

wee not confined to Courts; the word was more 

apt to deaoribe the function of an administrative body entrusted 

*ith quasi- judicial powers. 1 The powers of adjudication 
intended by a. 101 were euch powers of determining question© 

of fact ©s might be neceasary for tht performance of its 

executive or ©dministr&tive fimctionc, to Bhich functions 
the rjowerp of «<1 tlti<3ie^tion «€r« merely ineidental or snoillery*

1, Ibid., @t 6k •
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Thus, the Commission could determine whether the proviaions 
of relevant Commonwealth lane had been observed "in point of 
feet", and, if they had not* could order, for excsaple, the 
abolition of structures or appliances contravening the law, 
and could invoice the aid of a Court of lew to ensure obedience 
to its order. But it could not be a Court of Justice itself; 
e.23 of the Aotf constituting it a Court of record, was thus 
invalid; but s.23 WBB not severable from the rest of Part V, 
which was thua altogether invalid•

It has not always been noticed that the major premise of 
this judgment is, in our terminology, Institutional rather 
than Abstract*^ The remark that "the provisions of s«71 are 
complete and exclusive" was really, as the context clearly 
shows, only an introduction to the (Institutional^ proposition 
that the requirements as to tenure in s«72 apply to all courts 
created by Parliament* The reasoning of the Chief Justice 
was not based on the use of the words "Judicial power*' in s.?1; 
the terjq^nup ad auem of his argument was not thet the judicial 
powers of the Commission were invalid because "judicial power 11 
could be exercised only within Chapter III, but the much

1. But see D&£ Dixon J. in Victorian Stevedoring and 
Contr.acllng GQ«^ty«Ltd, v. ^.nan J1931J L^ O.L.^, 73
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narrower finding that the use of the word "adjudication 1* In 

s.101 did not (becaus* of ita Intrinsic ambiguity, ita 

conventionel use* and ita subordination in a. 101 to the priou=ry 

ende of execution end aAalnlatretlonj supplant tha presumption 

that any court established by i'arl lament must conform to e.7? 

(ao that any body not conforming tauat be some- fling other than 

c c :>urtj. This presumption followed not from any abstract 

doctrine, reQulrlan all "Judicial po^er" to be exereieed by 

epecified institution!*, but airaply from the broad wording of 

a.72: "The Justices of the High Court antf of the other courts 

created by the ~arl lament - (li) shall not be removed except..." 

Hio argument directly invalidated only that ejection of the -.ct 

which constituted the Oanolealon e M 0oui*t of record*; the 

general invalidity of Part V then followed oinsply from the 

ordlnery principles of sever ability, namely, tiiet the statute 

v-ith its lnv»li<5 sectioruE excised :ust not be "aubstantiolly 

& Different low" from that originally peeeed by I erliatoent; 

and
it ia impossible to aey that a law conferring executive 

upon an InBtrtjuraentcllV/ of tlve Goverroaent with 
povrere of adju<Jlc«stion for tae purpoaos of 
ion if? not substantially s different IRW froni 

a lew creatin; B '.'ourt of Justice end aefininu its

Thus the Jud^raent of Griffith G.J., strictly canstrued, 

involves no large principles of constitutional interpret fit! on j

1. 20 C.L.,i. 5^»^ P> •
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it turns on a construction of a.72 and, more especially, of 

the emphasis of a.101 of the Constitution. It is, of course, 

permissible to speculate whether ao odd and limiting a 

construction of s.101 must not have had some more ebstract 

premise, such as Isaacs «T. erticulstedj but the judgment of 

the Chief Justice does not justify any settled conclusions 

beyond those alitsa^ given* Hence there was no clear majority 

in favour of Isaacs Jt'a Abstract doctrine,* though the point 
is academic in view of subsequent judicial attitudes to the 

cese.

The short judgraent of Hi ah J. we s in most respects a 

further version of the view expressed by Isaacs «J. The 

Constitution drew "a clear distinction - well known in all 

British eooisnznitSes - between the legislative, executive snd 

judicial functions of Government of the Commonwealth1*. 2 By 

8.61 all neceasary powers for executing the Constitution were 

vested in the executive, which, in performing such a function, 

was often called upon to "adjudicate** upon various metiers* 

There was no reason to suppose that the powers of the Inter­ 

state Commission should be any widen indeed, the Commission

1. Powers J. agreed ^ith the reasoning of both Griffith C.J. 
and Isaacs «?•? his own judgment added nothing to the 
analyses made by those tr?o judges.

2. 20 G.L.u. 3^t 108.



•Imply took over the functions of the ^xtcutive i*lth respect 
to trade and ootaaerce. 1 There wan no reason* thereof ore* to 

suppose that e»101 author teed the creation of e **eurlaasly 
anomalous body" at once executive ana curial, combining the

authority* the Court and the sheriff f » department*2

By contrast, finally f there ere Barton and 0avan Daffy 
in dissent* *hoee vifc*ef (though* as we shall Be-c,3 in all 

respects In conformity with the historically discoverable 
Intention of e.101; have been rejected beyond recall* In their 
Tie** the word H ©djuSlcetionf* embraced both a&alnl* iretlY* 
»nd judicial functlona*** ana there were no grounds for aaylng 
that the Judicial uiuBt be aubordlnate to the 
It was f<»? Parliament to grant ^uah p«mers as it 
neceosaryi

The i fir li amen t, in giving the Coti^tlaeion the status 
and some of the powers of a C^rt* has acted In 
exercise of a discretion expressly coin-ait ted to it, 
en txerciet which this Court csnnot dispute or frustrate 
except In obedience to ^.c^^. ^eo^ly.G-111^. ^onteg; tf » The 
opposite contention emounte """to "tJiiSf th©t Parliament 
wee bound to withhold sny status or pcAt^r of a Court 
from a body which was to perform the extremely import-* 
ant functions which the framers of the Constitution 
declared tiiet this Ooomiisaion mas to exerciee, the 
nature of those function© being such that uiany of them 
eould only be exercised

1. Ibid, ft 109*
2* Of. .ulclc & Clamant /dmetffted Ooastf^fatl.^ (I901} f 900s 

*Th« OOGftVilsaioii Is intended to bt? polleeiaan as well ss

3* Inrra. Qi«7»I »«® e3,so 4Ulck & &srr«n» op. clt, f $96-900.
k* 30 O7i*«jat» 5^1 101-102* ^ery Oavsn Daffy J*
3. Ibid, at 70, sac Barton J.f 102, ,D,^r aaven iJUffy J.
6« Ibid, at 71 t %$r Barton J* (emphasis added),
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The last words of this passage indicate. Incidentally, that 

Barton J. was thinking of the solution of disputes ^nter psr.tefl. 

as the central element in the notion of "Judicial" functions, 1 

while it is clear that the concept of "Judicial" in Isaacs J.'s 

Judgment was grounded on decision according to iaeasurable 

legal standards*2 (The dichotomy will become a famllls* one*) 

But what is to be noticed here is that the reasoning of the 

dissenting Justices was founded on an Institutional approach 

to the interpretation of the whole Constitution. They would 

not admit that e "controlling context 1* could be deduced from 

the arrangement of the first three Chapters of the Constitution, 

or from the apparent exhaustiveness of s*71 read apart, or in 

abstraction, from Chapter IV.3 They insisted that Chapter III 

was concerned only with the *&q,neTa% Judicature" of the 

Cocmonweelth;^ it did not prevent the establishment of other 

Ins ti tut ions *

Under this Chapter the general Judiciary system of the 
Commonwealth is provided for, ©nd It has no relation

1, See also, at 75s "The power to hear and determine 
controversies Inter parses and to grant consequent 
relief is*** validly given to the Commission as a 
Court* M - nffj* Bert on J*

2* Ibid* at 91.
3. Ibid, at 103.
14* Ibid, at 72-73* fier Barton J»j 103, per, Oavan Duffy j. 

(emphasis added;*
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to tribunals instituted or appointed for special 
purposes and confined in their jurisdiction to the 
enforcement end upholding of eny specie! and limited 
class of

Thus there was no Abstract principle of demarcation wfclch was 

to be asBUiaed to be superior and prior to such special purposes 

and institutions as might be found otherwise unambiguously inf 

for example, the lest five Chapters of the Constitution*2 It 

might well be that the words "execution and maintenance", es 

used in both s.101 and s.61, connoted ''executive 1' rather then 

"judicial*. Bat the powers conferred by 80,101 and 61 were a

not directed to perform the same function® but to ©ttain 
the same end. i o??er© entirely different In their nature 
may be exercised for the purpose of bringing about the 
same result, and the exercise of judicial functions may 
appear to Parliament to be a© necessary for the 
prescribed purposes as the exercise of administrative 
functions*3

There was thus no rule that every Institution established under 

the Constitution must always and necesmsrily be confined to 

the performance of one type of function to which other functions 

could only be ancillary; particular intentions and purposes 

were prior and superior to questions of types of power or 

function:

It is true that a Court usually confines Itself to 
the performance of strictly judicial duties and that 
many of the duties of the Commission must be purely 
executive, end it is equally true that a "corporation*1 

discharging judicial duties as a Court and

1. Ibid, at 73> £££ Barton J.
2. Ibid, at 7*>* tffir Barton J.
3. Ibid, at 102, ]&ex Gavan Duffy J.
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executive dutlea which require none of the special 
powers of a Court, ?miet look ugly and anomalous in 
the eyee of a lawyer , but that does not determine 
the question at lesue. It laey well be thst those 
who framed the Constitution were iiopreseed with the 
necessity of giving to the Inter-state Commission 
in Australia such an anomalous character because they 
recognised th&t in the United ^tstee the Inter-' tete 
Commission was enfeebled and Impeded In the perfonar 
anoe of its duties by its went of judicial power and 
by the inability of Congress to give it such power. 1

In brieff the Constitution was to be regarded SB priraarlly 
a disposition of institutions established for their own 
partieular ends, and only secondarily and subordlnstely es 
a demarcation of functions} it was not to be interpreted 
simply by reference to a principle, by prescinding from the 
possibility of anomalous or special Inatltutions; it wes not 
to be interpreted by prescinding from the historically deter- 
Diinable intentions of the founder &.

Te probems
The cese Just examined constitutes, at least in effect, 

the decisive Australian answer to the first of the too greet 

problems identified at the beginning of this chapter* There 

is established, as a controlling context and dominant principle 

for all examinations of power®, an exhaustive2 triadic schema;

1. Ibid, at 102-103* per Gavan Daffy J«
2« $ee t icjfterd v. tTohn Heine and ifon, ^tg. (1921*) 35 O.L.H. 1,7 '-''
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"legislative % "executive** end "judicial". Alexander's Case 

(1918) implicitly confirm this Abstract schema* For while 

the Inter-Otate Oon&aission 1 s powers mre stated in language 

which hardly went beyond the vocabulary of the triad* the 

institution examined in the later ease was (at least in a 

popular acceptation) endowed with a distinctively named "arbitral 

power "j the reduction of this to the terms of the schema is thus 

a radical confirmation of the Wh^et Case*

But, inversely, the judgoient of Isaacs J* in the 

Case provides the essential principles which carried the day 

In 4lea:ander > s Qasff end which constitute one of the decisive 

Australian answers to the second great problem identified in 

section I* For Issues *U's seminal statement of the uoj&inent 

principle of demarcation also incorporates definitions of each 

of the three powers in the schema 8^

the difference between the departments undoubtedly is 
that the legislature makes, the executive executes* 
sad the Judiciary construes th& law*

The validity of this definition, at least as regards the 

judicial end legislative powers* is the main issue in 

Alexander's Case, and confirmation of its validity the raein 

result*

Now the foregoing character is at ion of governmental powers
•>BiM«MM*a»«aM«i^ ______ .

1* 20 C.L.4. 5k i 90.
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beara on ita face .asny of the feeturee di^cusaed in Chapter 

Four. It saanifeatly involve e and ia dependent upon a general 

theory of lair* It clearly nekee bold uae of broad general 

terms* in euch a way that their meaning must be perasitie 

upon tacit prior understanding of the institutions they purport 

to define. It evidently impliea, but aonce&s* an option for 

some, (for example, "construct! ,n of pre-existing lew")* rather 

than o there, (for example* the solution of controversies frateje 

Eerte%) • sraong the act of valuea that we have been calling 

H ^udicial w . to complete th«f parallel^ it is necesesry only to 

point oat that the tuo jud^ients radically opposed to the 

foregoing charscteriaation in ^l.es.qnflqr'jB, .OqjBe appeal to 

postulated historical "origins of civilised society" in order 

to ©uatain their opposing general theories and rival (concealed) 

aelectiona of values.

But ?.hilu the pwrjllelisai is significant, the apecial

facing the judge a of thy High Court must not be over* 

looked* /a «e reraerked at the end of the preceding chapter f 

the judgea were obliged to worfc with a doctrine of separation 

of powers; that th@ obligation waag aa we ncm see, eclf-iuiposed 

doea not affeet the matter. Arbitral power hadt therefore^ to 

be aeeigncd definitely to one baaic power or another , whereas 

the anclyticsl jurist ia under no obligation to "aolve* border-
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line cases once he has Isolated the main analogical terois and 

relations In a system*

Still, what w©s at stake in /^e^e.n^er's .08.se was not only 

what characterization of legislative, judicial and arbitral 

powers was to prevailf but also what methodology was to be 

authoritatively employed in that characterization* As we hsve 

just remarked, the methodology on both sides of the Judicial 

contest was deficient in familiar ways; in short, lines were 

too crudely and harshly drawn, and the idea of analogical 

concepts was suppressed in favour of three simple concepts and 

the disarming explanation that all borderline cases or features 

were really examples of one or both of the other tu?o concepts , 

but only appended ae "incidents*. As a consequence » simplistic 

approaches to the whole problem of governmental powers have not 

been lacking among Australian lawyers » and judicial and 

academic theory has only gradually attained to a consciousness 

of the complexities* Such definitions as the following, taken 

from the first general constitutional study published after 

Al, e^ endq r f s Case* have been too common:

The distinction between » legislative end a judicial act 
is thet the former establishes © rule regulating end 
governing matters i^ futurot whilst the letter determines 
rights or obligations concerning rasttere or transactions 
which have already transpired. '

1, I>. Kerr, i^aw of the vQnetitu.tlQ.q (1925), 31.
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Finally, in obaervlng the rival concealed selections of 

primary or ditttingulaliing values In ^le^ftndfii^q 0 •%**-• it la 

not to fce forgotten that the controlling context of general 

theorlea of law wise complicated by the poselbillty (or ae we 

aaall aee, the fact; of further (rival) general theorlea of 

Australian federalism itself. In reading the judgments It ie 

not difficult to transpose the explicit argum^nt» to Implicit 

solutions offered on all sidea to the problem of balancing 

the rolea of x'trl lenient and Court in the federation*

VI 

Alexander*s Case

Asrang the enumerated powers granted to the Federal 

Parliament by B.51 of the Conetitution ia the power "to make 

laws for the peace, order» and good government of the Coutaon- 

wealth with reepset to»««(xxxv) Coneili^tlon and arbitration 

for the prevention ana aettleoiant of Industrial disputes) extend* 

ing beyond the llinlta of any one otate*'* In pursuance of thia 

pouert the Parliament In 19024 passed the Conciliation and 

Arbitration < ct f eetebllehing coapllcated machinery for a fer- 

reaching scheme of compuleory induntrlsl conciliation end 

arbitration ad^nlniatered by A tribune! called of fie lolly the 

Commonwealth Court of Cone Illation and Arbitration and known 

generally as the Arbitration Court. By »«11 of the Act tlilg 

tribunal wee conatltuted a Court of Eeeordy eonalBting of a



5.37

President appointed (8*12) for a term of eeven years (quetucUu 

ILO b^ne .p.cgucri^ . froia among the Justices of the Hi$i Court. 

By s*38»1he Arbitration Court > aa regards every induotrial 

dispute of which it had eognizano** was to have power *(a) to 

hear and determine tha dispute in manner prescribed; (b) to 

make any order or award or give any direction in pursuance of 

the hearing or d« termination11 ; (d) to impose penslties for 

^breach or non-observance of any term of an order or award**; 

w (d«) to order compliance i?ith any term of an order or award; *1 

(e) to enjoin against contraventions of the Act; (1) to order 

a party to ® suit to pay another party's costs; (j) to he cap 

and determine a dispute in the absence of any party aurmaoned 

to appear; (o) to aunsnon parties and witnesses and to compel 

discovery of documents* By 8*146, penalties imposed by the 

Arbitration Court were to be enforceable in the manner of final 

judgments of federal or State Courts having civil jurisdiction* 

The duties and functions of the -Arbitration Court thus empowered 

encompassed (s,23/ the careful and expeditious hearing off 

inquiry into, and investigation of every industrial dispute 

certified by the Registrar of the Court as proper to be dealt 

with in the rmblic interest or submitted by a registered 

organization of employers or employees or otherwise within the 

cognisance of the Court by virtue of s.19 of the Act read with
«»______^^___^___^^__^_^^___^«»M.»^«»«.MMM^________________

1* s.38 (da) T?es added in 191U.
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0.51 (xxxv) of tht Constitution! end (e*2$)t ia default of 
a certified agreezaent between the parties, the h& ar ing and 
determination of such disputes, "according to equity, good 
conscience and the substantial toeritB of the case, without 
regard to legal technicalities or legal forias% and informing 
its Blind on any matter in such manner as it might think fit.

In 1918 a novel and successful attack was mounted on the 
powers of the ^ arbitration Court* At the euit of J.T*. Alexander 
J*td. f the Arbitration Court, scting under a.38(d) of the 
Concllietion and Arbitration > ctf had imposed a penalty on the 
Wetaraide workers 1 Federation of Australia for breach of an 
award of the Court raade under a*3&(b). The Waterside Workers 1 
Federation thereupon ©ppealed to the High Court,1 by way of a 
case stated in the form of a number of questions concerning the 
power of the -arbitration Court to enforce the anfsrd by such 
penalty* Q«tn Dixon* for the apptllant% ©rgued that the powers 
of the Arbitration Oourt were of two kinds, arbitral and Judicial, 
The Judieial powers were the powers ( contained in s.36(d) f (da) 
and (e), and s.M*) of enforcing an award * powers, he argued, 
for enforcing legal rights already in existence by virtue of 
the award. All other powers of the Court were arbitral in 
character - that is, win a sense legislative*1 - since they were

SVqtereide _ Workers* Federatio Qf ..Auflt. Y«Ltd! lljie; 25 c.i.ri.
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pe*«ra for bringing legal rights and obligation* into existence

The arbitral powers were thus intrinsically separable from the 

judicial powersj but the latter were inviaidly e«tf erred on 

a tribunal which wee not eonettti*ted 00 a court within the 

meaning of Chapter III of the Ooitetitutioiu For Chapter III 

governed th« exercise of all the judicial po^er of the Goataon- 

Health end retired* by  «7ft» that wheiN3 suoh pover 

in « court cj*eeted b$r . f,rl lament t the Justices Of that court 

should be appointed t&x lif«* the President of t&t 

Court was appointed for a term of r*®*** oaljr| that etmrt 

ttois not e oourt eap&ble of nxareining this judicial pemer of 

the Cmftonwealthf naa t>«! anforcei-^ent proviaiona of th» 

Conciliation end Arbitration /et were in^^nlid as intolTing the 

exercise of ^uat euch Judicial

Sow e*72 of the Oonetitutlon ie not> cm ita fscc t without 
ambiguity, since it doea not provide in 00 caany wofda for life 

tenure* 3*wo of the Justices of the High Court were thus 

enabled to reject the argument for the appellant a f eimpljr by 

holding that 6,72 neither expressed nor implied &ny requirement 

tlist the Juatieea of a eourt erected by the Federal 

be appointed for life»1 One of theee two, Oavan 

no further reiaerlca) but the other§ Higgine J* (cm whose motion 

(xxxv) had been introduced into eu51 of the

1. 25



at the 1098 Convention* &M who had been i»ince 1908 tii*
* resident of the -arbitration Court/ f expreaeed &m® incidents!
doubta es to whether the pewere of the 1 resident, it they
could be celled "Judicial" ®t ell* w<*r« part of th« "Judicial
pother of tine comoawealtir within the ^oeniag of »«71* *t
wae not clear that the i'*eeideat wee in any respect w
ering or determining the law aa Judge e

fle hea no general ^urls&ietion for the de termination of 
either civil or criminal CGntroversie®. All hie Dut 
are referable to the Act ^ada in pursuance of a* 31 
(*junr)t and matters inci<2&nt&l to that pcwer wet©d In 
the * {^I'lia u«nt* In onforcing av.arde» aa well ae in 
m®klng «ward®^ hi? la merely carrying out the object 
of securing euch conditioaa in industrial aiettera «• 
will conduce to inttustrisl pe«c«« 2

There ie nothing in the Judgment of Higgin® J» to suggest thet 
he accepted the radie©! distinction between the w arbitral** 
provialons, &s qua*l~legialativef end the enforcement prwisioni 
aa Judicial in ehnrfjcter.3 Indeed, h© aceme to hare been 
concerned, not with the* meaning of * arbitral 11 , wlegiel«tiva w 
and ^Judieial^ powers ea such, but siu^ly with the contrast 
between "tiie limited and ©peoial dutice 71 of the Arbitration 
Court end ""general Juriedictlon for the determination of either

1. Ibid., k75.
3* fifiaty<t» °- s^w«r, q§aff 9ii IAI|^fjiiji^^li>rttiga, ^f,,.«&;^1 .-iUja.tr el la C2ad ea« 1^57/t ««9? aleo p.e.r"TT?SS a931) irf C*L^« 73, "*"



clYil or criminal controversies". 1 For hfca, the provisions of 
Chapter III of tte Ooa»tltutlanf and the '^udielsl pcmer* 

therein referred tot ««re lied ted to the foroaaid general 

Jurisdiction; the position of the Arbitration Court se«:a»d to 
him "similar" to that of the courts of t:* CoBsaonwealth 

territories, which§ ®e the High Court hed ©lre£&7 held*
not ooimpreheiidea «i1^tin the federation in mch a wa^ 00 to be

the w , subject to/r«:iuir«saents of Chapter III** In short* Hlggirm J«

discussion in ^cxanfeg * f jjfftj^ wae Institutional In

and Quite wiBiller to t^ic approaali of tilt dlaeentlag fudges in

the

By contract with the limited appromeh of tliese two 
diaaentlag Juatice^, tha remain iii£; five viu.tlcesj inoiucling 
the third dla&entient* Griffith 0.<y. t all eaea^ed a definition­ 

al characterisation of the function® of the Arbitration Gourt 

aa judicial or legislative or both. AS la the

25 C.L.it. Ulfet
lit* v * ffefI^1Layc ^
Thus it may be that Hlgglna *f*n hed he sat on the
would hav« dlaecnted in the |^^t .Sfi^* ^a support of 
this irie^, it may be noted that Higgins *T» l^ter 
rejected th» vlem1 that Chapter III implied that onlj 
^udici^l powers coul^, b© vested In the High Court) 
in othsr words § he rejected one of the significant 
iMplicatione* if not the central doctrine Itself, 
of tin ^domlaant principle of 6«iii*reGtion"t

aupport of l»aca a vlewa on th« Inter-^tate 
in the Conventional fagrj| p»7«38»ff.



there was no clear majority for any ona cherecterlsistlanj but 
th* effective majority, whose characterisation hea since been

*s the ratip of th« eeae, consisted of I Ha IMS* and 
JJ« f who wrote a ^olnt judgn»nt f end Powers J«t who wrote 

a concurring opinion* B»rton *7 t n^reed in upholding the appeal I 
but hia reasoning waa forwlgn to titet of the foregoing three 
Justices and was* in the matter of ah&rfeeterisiite M 
quite close to thut of Griffith O.J t Tha elfish of 
eontrsstinr fonauletlons of *judlelal j»o^erw » and the decisive 
success of one &s against the other, constitute a watershed In 
Australian constitutional history em7 a fina base for 
subsequent diucuoslon c»f Judicial

The judgment of la^sea and .ich «)J« 9 which bears the marks 
of Isasoa J»*s eu there hip, seoept«d the reaaoning adraneed by 
Owen Blxon for the sppellantfi. It predlested two ^entirely 
separate** brnneh^t of g«v«5ntnent, the '*legi«i»tlv« function^ 
and the M juaiclal function*** Arbitration wss not, precisely 

ut legialatlon) it wea not the d€®l«r^tion of the
arbitrator f s opinion that made law, but rsther the Conciliation
«ad Arbltrf*tlon//i<iself operating upon that decision ttid 
declaration* as upon a 1 8.0 foam • to atemp it with the character 
of a legisl right or obligation. £et, industrial ai»bltratlont



fop til that it presupposed, like the judicial power, a dispute, 

a hearing end 6 decision, pertain? d essentially to the legis­ 

lative function, since it concerned the claim end concession 

(or refusal ) of new rights, end the alteration of existing 

legel relationships, An industrial arbitration tribunal 

ascertained and declared, but did not enforce, what 1ft ita oim 

opinion ought to be the respective rights and liabilities of 

the parties* A court of law, properly so celled, could give 

effect, on the other hand, only to rights re.eojftHseo; by I IBM* 

It exercised the judicial function because it ascertained, 

enforced end gave effect, not to mare moral obligations, but to 

the legal rights and liabilities of the parties as they were 

deemed to exist at the moment the proceedings were instituted. 

v«hile arbitration had to do only with the creation of a right, 

the judicial power concerned, where necessary, the enforcement 

of thet right; and "enforcement is in its nature an entirely 

separate process from the creation of the right11 » Powers of

enf oroeojent, being judicial § could arise - except In the case
9of the territories ~ only under Chapter III of the Constitution.

Since that Chapter required thet the judges of s court crested 

by Parliament be appointed for life, the enforcement provisions 

of the Conciliation ©nd Arbitration Act contravened the

1. Ibid, at 1465.
2. 8e* Constitution, s.122.



Constitution and «**• invalid. But the remaining provisions 

of the ' ott being arbitral in ehsrsetert arose untisr e*51 
(xxxv; , w<are within the powers of that pla«itum> were aeverable 

frora the Invalid provisions » »nd should be upheld*

J, approached the case in a similar manner « 
all hio brother «hietices* He toolc it for granted that the 
power to enforce awards by penalties was ^Judicial power S He 

then held that s*51 (xxxv) gave only those po»©rs
fox* preventing and settling dlsputoa, and that i>ower to
enf oree " r tto .dye.d bee .

wee an entirely different matter. He wa»§ he said* fortified 
in his opinion that the po%-f,r of enforoezacnt VH& not neeessery 
to the purposes of s»51 (xxxv; by his fomr years of experience 
ae a I>eputy j resident of the arbitration Court* He ©greed with 
the opinion expressed by Griffith 0.«T* in the

to the effect that *th* so-eslltdCourt of 

Arbitration when performing ita arbitral functions i& not 

acting BO a Court properly so called*1 * A distinction was to 

be drawn between two different elesses of 0 our to, wnemelyt

Courts of judicature to settle existing rights between parties,
^ __
1* 25 C.LJi. at t}8l. this common assumption is noteworthys

Qniefc & Oarpsn seera to have regarded porers of ©nforcen-ient 
rather as wexecutive**J ^p^o^qted pp^at^tif.^^ (1^01 } t 836*

2* Kwphesie by I'owers 3*
3* 16 0*L.it. 5bv 62-63.



Court© of compulsory arbitration urith legislative* power to 

fix new rates of w&ges and new conditions*.** and not to settle 

existing rl^its**1 This distinction, *:ith ita rationale, ¥©e 

repeated almost Tflrj^jfri two pages Ister, thougfc on this occes- 

ion lowers J* described the powers of en arbitration eaurtf 

more guardedly, ®a "more legislative than judicial1*, It 

aeemed to him (us it ece?nfcd al&o to ISGOCB and Hioh JJ.) 

Parliament hod indeed not intended to matea the Arbitration 

Court a Court of judicature; the Court had no power to punish 

for any bresch of the Aet i>er sei it was to «0t according to 

good conacience without regard to legal fomui; it Had no power 

of execution to enforce even the powers to impose penalties 

for breaches of ite swsrds* These latter poters, which the 

Parliament had ppesmaably regarded a® incidental to tli© power 

to make award® » in fact pertained only to courts of judicature 

•stsblished under Chapter III and in accordance with s»?2 of 

the Const i tut ionj «e attached to a court of compulsory 

arbitration they ^re invmlld, but

These two majority jud^aents digpl&y a distinctive 

eonccptionf not only of the pl&c<$ of **judiclsil power** in the 

Austrsllan Constitution* but also of the "essential* nature of 

judicial power gejp :]a.e« la the Australian Constitution, federal

1* 25 C.L.K* at
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judicial power (that is to sayf prescinding frost the power of 

the Commonwealth over its territories under 8*122 in Chapter 

VI of the Constitution) lo to be found and exercised only within, 

end by virtue of, Chapter HI* and la sublet to the limiting 

conditlone of that Chapter. And the definition of that power, 

a definition required by the silence of Chapter III »0 to the 

content of "judicial power11 , turns on the notions of ascertain­ 

ing existing legal righte, and of enforcing those rights* 

Because of the circumstance that in thla particular case the 

challenged porno*© were, specifically, powers of enforeemnt, 

it is uncertain where the emphasis in this definition wee 

intended to lie. Was a power of enforcement thought to be 

essential to the judicial function? At least* it is clear that 

a power of enforcement 10, in this view, neoessarily founded on 

judicial power and la an important feature of judicial powerj 

what ie unclear IB whether there can be judicial power without 

the power of enforcement, that is to is ay, whether a power of 

enforcement is an indispensable feature of judicial power .^

1. Sa^rer, (19W),1W,A, Ann* L.a. 29, 36, says thrt the
B.I.O. Case (1925) and the Sfreljl Case (1926-1931; "got rid 
of the "simple and satisfactory rule that power of enforce­ 
ment is necessary to judicial function. *••*' But he cites 
no authority for this rule, end it 1© doubtful whether it 
was ever ad&red to by the High Court. In P^yisonVs Case 
(195W 90 C.L.H* 353, 373, Vtebb j. (m»sj contended the! 
power of enforcement was essential to a tribunal's having 
judicial power; but this met with no support in that ceae, 
and hie interpretetlons of precedent are unconvincing*



But it is the contrast between the sBeertsitu&snt of assisting 
rights ana the creation of new right®, rather than the aatter 
osf enforcement* that occupies the foreground in these two 
chty?©ct«srl8atl0ni& of judicial power, For the whole drive of 
those judgments was to maintain that a d«c^g^tion....^f rights 
m® obligations ers.n tfhen mM*. by a tribunal on the he»r*ag,,.flt 
ft <SJ*mte between^ Barges aM evafl when limited to the 
of

Ju<50nent» of the two senior 0 apt ice® t>roeee<S»<3 on 
quit* oth«r line e. Barton <?• h»ia that the pcwcrs of the 
Arbitreticm Court wer« all iniseparebly judlci©! in eha*ft«t«?»^ 
end that, eliwe the Oourt was constituted In contravention of 
8.72, the whole /ct w«a invalid end the appeal should be upheld*2

the majority Judgiaent in the Boi^fy-mf^rs 1, Ceoe (1955*1936) 
*fl4 C •!*•&.• 231+,285 asserts that in"^gff fuade y*'.fJ2.$&e • Isaaca, 
Hieht rowers and Barton J"J» all ^regarded Ine "Aroi tret ion 
Court as a bo$y whose creation, form, constitution sn<5 stat­ 
us were referable to $»5l(apuv). 'i'hey di<3 not escribe to 
ths legislature any purpose of exercising the legislative 
power contained in ®*7t* Tn<* failure of the provisions for 
the pr<saident f s tenure to comply with s*7^***was used by 
their Honours as a ground for napposing that no intention to 
rely an s*71 ezi^ted**1 Bat this interpretation seeais wholly 
raistaken* The conclusion of the relevant argument of losacs 
and Hich JJ. is: rt it follow© that any lm gsesed ... which saya that a Juatioc so appointed shall be (isplaced or
removed from his office in seven yecrs - which is vhet s«12 
of the Arbitration A«t says - is contrary to the Oonstitut- 

«.«« w , 25 C.L.i-u

(continued on next page),
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Griffith C.J. held, likewise, that the Arbitration Court 

exercised only judicial power®, but that, since the Act 

tod these powers to « President whot ae e %Tuotice of the High 

Gourtf hsd a lifn tenure sufficient to sntiofy a«72» the whole 

Act was valid end the appeal «houla be dismiosed.

Barton J.'a analyala of Judicial potrer lie® somewhere (but 

not half«"»«y) between the radically opposed aaalyeea of Ieaae0 f

High and *owera JJ.» on the one hand, and Griffith C.J, on the 

other. Like the former Justice** Barton «U held thet ^uaidal 

power wes **neT©r exercifi^d for the parpoee of giving effect to 

the will of the judge; elw«y« for the purpose of giving affect 

to the will of the legislature; or, in other word®* to the will 

of the law%* But his aefinition of the power* unli&e theirst 

does not hinge on thi® feature, looking back to the origin of 

"settled ccmKmnlties% he saw the adoption of rules of conduct 

ae the alternative to anarchy j the making of such rules was 

legislation* and the enforcing of them was intrinsically the 

function of Court***2 Enforceable decision by an authority

(continued from previoua page)
Bar ton/done laded: "I em thua of the opinion that the 
tribune! erected by the Act ie a court in the strict a 
that part of the judicial power of the Gcmonwt*alth ie
reposed In it> ^acj. ,1,1^.^ this .^\ g-r^a^lim ̂ ^> ..iai^tt.tt. be 
^o feff referable m» and ; ;auat be ̂ interpyeted in the ligh 
"off chapter III of the Constitution**! 1*57 leapheai® ndd

2* In ahort, Bcrton «!• aocepted, *hat he had rejected in the
thmt Ch.IIl vaa ®n exhaustive dispoeition of

power w | aee 25 O.L.ii. at 450? cf »20 O.L.ti. «t 
72*73.

2. Id*
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constituted by law at the suit of a party submitting a case to 
it for decision in in character e judicial function1*. 1 Any 
tribunal whoee proceedinga were devoid of compulsive force ejj 
ell stages could not be exercising judicial pother in any relevant 
aense f even if its worfc was "judicial in the sense of bringing 
to bear the Judio5nl faculty 1** 2 Judicial power, then* 8corns 
to have been for Barton J« the exercise of state power upon 
parties disputing as to their legal rights; it was unnecessary^ 
for him to eay positively whether power of enforcement consequent 
upon the edjudicetory determination was an indispensable In­ 
gredient, or whether any power of compulsory adjudication* as 
opposed to voluntary submission to private arbitration, would 
suffice to constitute judicial power,** In any event, the 
Arbitration Court was entrusted with powers of compulsory 
adjudication and enforcenient which together amounted to a grant 
of the "complete judicial power"; he could not "for a moment 
say that an sttempt to separate its functions into two parts 
would not alter the character of the Act* The functions which* • . 
are called 'arbitral* and those which ©re called *enforcing*

1. Id.
2. 25 O.L.R. U3k, **52*
3. Ibid, at U51.

But there ere suggestions that the letter alone would 
suffice! tt in the Commonwealth Court of Conciliation and 
Arbitration the legislature hae reposed pert of the judicial 
po*er &a a created Federal Court within the meaning of 
sections 71 ®»d 72 of the Constitution. It has reposed that 
power both in the so-called 'arbitral 1 and in the enforcing 
provisions. As to both the powers are compulsory"? 1456-U57.
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are collectively one set of pcwera In reepect of e collective 

set of f auctioned 1 fchere Barton J. differed from the three 

majority Justices was in declining to esaume that whet is not 

Judiclel IB (in this context) legislative In character, end 

also in laying little stress on the distinction between "ascert­ 

ainment*1 and "creation**. True, it was for him essential to

Judicial power that it should "give effect to the will of the 

Legislature". 2

if a law allows anything to be claimed by one person 
against another and grants it to him as a right egainst 
that other, the legislature means by Its lew that that 
right exists, whether it existed GB a right declared by 
law before the claim, or whether, on the other hand, the 
claim of It when substantiated la regarded by the lew 
as a right .3

In short, the dominant element in Berton J. f s conception of 

Judicial power was the coercive resolution of disputes jlnter 

par test and if such a sumaary Is ambiguous, the serae rasy be said 

of his Judgment ee a whole.

Griffith O.J., though his remarks on the matter were 

perhaps not necessary to his decision, undertook a fuller 

examination of the "source and nature*'^ of Judicial power than 

any of his brother Justices. This examination eeemed at first

1. 25 C.L.K. kSk, 
2* Ibid., at W1.
3* Ibid., at 1*52-4*53* An4 see his leading citation of Miller 

J. f s Lectiirc on th

25 G.L.d.
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to bo going the game way as Barton J.*0f it referred to the 

original formation of "settled eoamatitiea", 1 the need for 
rule a to regulate conduct* and the consequent necessity of 

provisions for enforcing thcae rules and settling private 

controversies* fhue far evon the languags of the two judgments 

was almost identical, and in the Chief Justice's first aharae- 

teri&stion of Judicial power the similarity wee

Without fit temp ting any exhuuetlv*' definition ••* the term
judicial poorer 1 * it May be said th®t ifc i&ciutfefl the 

j>O*er to compel the ©pjpeer^nce of persons before the 
tribunal in *hleh it is lasted, to adjudicate between 
adverao pertiey as to legal el8im0 t right* ana obllgatlonst 
whatever their origin^ and to order right to be don© in 
th®

But frota this point » Griffith O.iT, proceeded 00 to aherpen snd 
atresa what Barton <?• left imprecise and Incidental that hi a 

Judgment can only be read aa an extended and vehement denial of 

the basal conceptual preiaiftee of the argument for the appellant* 

and the judgments of the affective majority, that premise, ea 

we hare *een» iiuplled a crucial distinction between the arbitrat­ 

or who examines only his own opinions aa to Justice and expedien­ 

cy, and the judge u'ho searches coax »on law and statutes for an 

existing legal relationship between the j.srtles who come before 

hlou Griffith O.J. rejected this model a& the besla of any 

relevant distinction* It mattered nothing to him whether or not 

the Arbitration Court eought merely to effect It© own eutocr&tic

1, Ibid., at ULi2* 
2* Ibid., at 10*2*
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will, independently of "any fcnQ*a principles of law1*. 1 
did matter was that there was s M declaration of or giving 
effect to e controverted matter of legal right 11 1*

The basis of industrial arbitration* so called* Is the
recognition of the doctrine th©t employers and workers 
engaged In an Industry have mutual rights sad obligations* 
These rights rmd obligations mast either be incident©! 
to the membership of s civilised coBsmmlty* or based 
upon positive leu. whether the obligation is regs^ded 
«s (a) cretitcc by the statute* or (b) ~ ^hich I think 
Is the better view *» implied by the Statute ? hich authorises 
Its declaration end imforceesentt or ic; Isapqecd for the 
first tira» by the tribunal appointed to declare end give 
effect to tha claims * such giving effeet to by 
snd order Is equally s matter which falls within ©ny 
possible aesnlng of the term "judlclsl

On this vldwf it s@ems» any fmthorlsed deelsr^tion of right es 
between parties would be an exercise of judicial

a Isn wMeh siloes a right to be claimed and at the same 
time to be declared an£ ordered to h©ve effect is» In 
any view, conclusive as to th$ existence of the right 
from the taofsient of declerution. It >auat therefore be 
prior. If only moMtint arllyf to the exerels® of the 
judicial power in respect of it f whether the declaration 
itself be (as I thinlc It la) or be not a judicial sct»**« 
The creation of e new legal right of general obligation 
appears to im to be a matter for legislation* In the 
cese of an award, however , between disputants* tine order 
is not legislative t for It does not lay down any such 
rule but zaarely deals with e p&rtleulsr case.1*

Because of the nature of the statutory tribunal in
* It wfu, strictly oineceseary to aeelde whether s power of 

was an indispensable element of judicial power; it

1« Ibid** ©t
3« 25 O.L.R* if3/4> i»ii3»
I*. Ibid*, at ^I4^«4|1|3*
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was sufficient for Griffith G.J., iifce Berton J*» to observe 
that powers both of declaration end of enforcement were together 
cowuiitted to the ^bitration Court, which thug was invested «lth 
en Indivisible grant of judicial porvcr* The truth la that 
Griffith G.J. did not need to distinguish at all precisely 
between * declaration1^ M authoritative decision's "giving effect 
to% "settlement"* "order*1 end "enforcement" • All or tsny of 
these might be comprehended within his conception of judicial 
power. t

That conception* when reconstructed in sueiaary fona* is 
founded on the model of a public tribunal giving an authoritat­ 
ive decision in^er Da^es as to disputed questions of conduct. 2 
Such dec! s ions f because "authoritative 0 express ions of 
"sovereignty*1 ,3 concerned legal rights and obligations which* 
because M legal% were enforceable » But it was no ncee&aary p&rt 
of thia model that the tribunal should have Ite own powers of 
enforcement* nor that the rights end obligations should have 
existed in any ascertainable sense before the declaration of the 
tribunal's decision*

1, Moreover, for Griffith G.J. to have adroitted that functions 
to any extent judicial could fell into a category outside 
the legislative - executive - judicial classification 
would have ridden uneesily with his earlier opinion in the
%Theat G&e«< but cf . Saver, Oeg£§ f"

3. 25



5.5**

model, of o our Be, Wfcs opposed at almost every point to 

the model of judicial pover implicit in the judgments of the 

effective loajority, Hot for nothing did Griffith 0*3* 

explicitly deny the relevance of the origin (or pre-existing 

status of rights at no less then six points in hi® Judgment • 

For the whole drive of that Judgment was to maintain that 

JB declaration of rights sn4 oblijra^ons* ^ven, If ...tfoose, ri^hte 

do not exist in law -jpr^or to the $eq foal on but have rather, to be 

created in the l;lgh,t .oLf just ice, or expediency or az^r other 

consideration reconiaending Itgelf to .tl^e v-! i,ll ...of .. 

is a characteristc eerc.a.e .of ..d.ciel. power .lf

tlon io made .by s tgil on the hear in^: of a

parties and .la lir^ted tp the relations, ^^t^eetn -t3io®e . 

Dart lea. And thtot, rather precisely, reversed the drive of 

the majority Judgraents. The contradiction could hardly have 

been more striking.

VII 

Qon.elUB.ion
We began this chapter by stating two problems that derived 

from purely theoretical analyses of powers and that could be 

discerned &s problems under the Auotralien Constitution* V»e 

have now outlined the fundamental solutions offered by the High 

Court of Australia* solutions that have otood almost unchalleng 

ed, if not in all respects unqualified, since 1918. But more
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important than tha actual solutions are, for UB, both the more 
precise featuree of the problems as they appeared to the judges 
and the conceptual sources of their solutions* For* although 
our first chapter wee designed to ensure thet purely theoretical 
problems and analyses could be compered lith judicial analyses 
of the same data* it T/ES also designed to shoir thet the 
conceptual resources and laethods of judicial analyses might 
differ from thooe of pure theorists, and that the exigencies 
of legal system would be both a cause and a consequence of 
peculiarly judicial ("legal") solutions. ^e discounted the 
suggestion thet "rules for deciding" provided the ground and 
criterion of judicial or legal (as opposed to common-sense or 
theoretical) analyses, and it is noi* cle#r enough that it would 
be unprofitable to search for the "rules*1 from which the 
enelysee in the ^e®$ C&QQ and Alexander y s C^q.«r derived as 
"conclusions of law*1 . The succeeding chapters investigate 
the explanatory factors which should, in the case of this legal 
concept in thie legal system, take the place of "rules for 
deciding1* or "rules of conduct"*



CHAPT&ft SIX

and i

In tk Australian Constitution

It is passible to exaggerate the significance of the High 

Court's refusalf ever since its foundation in I9QU§ to refer to 

the vest bulk of the Constitution's trireme prep ore toiree * The 

American experience does not suggest that either judicial 

unanimity or historical accuracy is © necessary consequence of 

allowing such references. Still f the consequences of the 

radical limitation on further questions involved in the Austra­ 

lian refusal are not to be overlooked. The judges of the High 

Court are thrown back upon two acknowledged sources for decision* 

authority* and language end linguistic ("formal") arrangement* 

In the Viheat Case* the central passage of Isaacs J»*s judgiaent 

reflects both these sources equally*

we find delimited with scrupulous care, the three great 
branches of Government. To use the vord© of Marshall G*J* 
in % canaan v» Souhard* •••I

Hor is this link between linguistic arrangement and American 

precedent surprising, in view of the formal parallelism of the 

two federal constitution^ noted in the preceding chapter,

Now there is no denying thet when the Australian Constitut-

p.5«20*
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Ion wae drafted, the United States Supreme Court maintained a 

uiore or less strictly Abstract doctrine of separation of powers; 

nor that the language of the first three Articleft• like the 

language of their leter Australian counterparts, invited such 

sn interpretation* But a close study of the constitutional 

antecedents and the drafting of the American Constitution ptnait 

the view, et lesst as a plausible hypothesis, that its Abstract 

language snd arrangement were the coneequence of a lawyer's 

regard for eysraetry and control, and consistency at a high level 

of abstraction, rather than the reflection of a doctrinaire ideal 

of Abstract separetion of porcera on the part of the delegates* 

The evidence for this view Is discussed in Appendix /*• The 

fundamental hypothesis is @ distinction between the Institutional 

preoccupationa of politicians, which here certainly extended to 

the vehement desire for separation of the three basic institut­ 

ions of the Union, and the preoccupations of the legal draftsmen, 

trained in a profession where the interrelationships of general 

and abstract terms ere the principal means of argument, decision 

and control. Por this hypothesis the premise is the observable 

feet that terminology displays a gradual shift froaa Institution®! 

("the Legislature 11 , w the Kxecutive", "the Judiciary11 } to Abstract 

("legislative power", "executive power", Mjudi, ia 1 crner") - 

e shift through time that appears to correspond with the shift 

in influence from the politicians end planners, seeking to found 

a new government, to the levy*/-re 0nd draftsmen, seeking a 

pattern of dispositions that, at the level of language, would
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leave no gaps or asymmetries*

thie in mind, the present chapter seeks to explore, 

from a historical point of vie*, both the influence of the 

American Constitution* as then understood, on the founders end 

draftsmen of the Australian Constitution, end the origins and 

intentions of the linguistic arrangements they adopted end 

approved in 88.1, 61 and 71*

I 

The Asiorle an influence ~ eneral

It haa become a platitude that, in the words of i>ir Owen 

Six on, ̂

the framers of our own Federal Cataiaonwcalth Constitution 
(who were for the most pert lewyers; found the American 
instrument of government an incomparable model * They 
could not escape from its fascination* Its contemplation 
damped the smouldering fires of their originality*

Bat since, as all admit, the Australian Constitution is not a 

mere copy, a more nuanced appreciation of the attitude to the 

American Constitution in the Australian Conventions is required 

before inferences can be drawn in regard to any particular 

section or problem. Such an appreciation, unfortunately, is 

hardly to be gained by anything short of reading the thousands

1. Dixon* "Th« Law end the Constitution* (1935) 51 L.Q.R, 590, 
597• See Cowan, ggderal. jfttrj.ediction, in Au.streflia (1959)
•wa *3* C!4r»i*i« filjft j3«i *• ea' S,' 11 A 1 /* •< Cl" fit Y* " f\ T\ c< 4-n «h"l 4~at I "I Ci C Q .. \'\ .vj T, Oimos, FgjJ
thesis, Oxon,, 9| general:.yf Quick and Garran, (1901),

r :.



of pages of verbatim reports of the Conventional In the absence 
of scholarly historical studies oriented toward® solution of 
legal problems arising sinee 1900, this and the next two 
chapters seek: to establish their conclusions by re presents tire 
quotation from the Convention Debates.

There Is no doubt that the American eJti»erienee was present 
to the ioind& of the Australian founder®, ** above nil by nay of 
Hamilton, Madison and Jay's Tfye Fe^era.^i^l and of Jsaies Bryce's 
then recently published fo^rie.a.n Oge^-.*.or\»eslth« la the earliest 
hours of Uia 1691 Convention, uir Samuel Griffith spoke of 
"thoes ad»airi&bl® papers which we have all read, written, for the 
purpose of indue ing the Aaieriesn States, end the etete of Hen 
York, in particular, to adopt the federal constitution of 
Amsrlea M «2 A f«* days Ister, Knottier saemb«r remarked, W I 
dare say honorable gentlemen have nearly «11 of them very care­ 
fully read the adbiipable i?ork of Mr, Bryee»«»* (Ajnd that is 
the same ides which was present to the rfiind of Alexander
Hamilton when he wrote some of those edJidrahle papers for

*The Ferllst"*^ Throughout the convention, no one ^^s heerd

1» See generally the works elt£<* p.6.i;» --bave, and also h;*^. 
Hunt, ,, ...._^.(1939} t eap. Ob. II, 3 «md Oh.V; 0,I>ixon, "^srshsll aiafi the 
Australian Constitution" (1955) 29&*L>.3. 
Off i-is eot of the .

pates
1891 E,

ih<sreiiitfter cited as 1891 i>» 31* 
\k! 9 151 • Bos» other significant references to

Bryce in 1891 appear In 1891 D, H»7* 19*4 one 893. In 1897 
JD«afciix (later to be the third i rime Minister of the Common-

(continued on next p
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to contradict L*jakin f s quite general reference, on the second 

day, to the Superb Ocntfttitution of the United States''** or 

Coefeburn'ei a few d»ya later » to "the 'uaerioan Ckmatitutloai 
which we an a&nire @o mush"*2 References to epeaifio feature® 

of the American Constitution outnumbered all the references 

to the Britiah, Canadian end Swias Oonatitutions put together .3 

^a Eiehard Baker pointed out after a fortnight of the 1891 
Convention, at Ic^et fire of the seven basal resolutions put to 
the C0nvention on the first day by ^ir Henry P?rkes»^ and 

p§80ed with email modification, were "taken from the Aster lean

(continued from previous page)
wealth) referred to *en authority, to whom we hayc often 
referred since 1-031, an authority to whom our indebted­ 
ness ie almost inc«icul©ble»«» the Hon*?4r. Bryce"t (
ial Report of the Jfa^Oftal- ^.^fllti^^P^Alfpjx^^^SSM^B-.- 
jj^jft' t Aoelaide J • hereJ.naf te'r > ref erred to aa Io97 5) • 21 
aee also 1697 D§ 2U3)* >-s to the influence of Bryeet
eleo «T,A* Gockburn, y^atyfjlian Fe.de.ivet.icn 1901) kkl 
0 err en, **T^he Making an^ forking of the 'C'6natitution* 9 
AuBtra^. i ftfi rl^ or t erpLy. • Juae-*&epte®ber 1932, 10* rilhe language 

end thought of Bryee r a book can alao be seen in other 
aourcea used by the founder •» eueh ea &*£. Garran f s Tl^e 
Cc^ina Cca^ap^wealth (1897) I on tlje influence of Garratra 
pJcScf aee ' DC akin » 189? I>t ?^6* In 1897 ayiaon (chairuien 
of the Judiciary Co,os;iittee; f while diecuaoing the plsoe 
of the High vJourt In e federal system, re&d from tt one of 
thoae article^ in 2hf j^e d^r_al ia t • ^hich are even at thi© 
day wonder a of constitutional "Iteming and foresight upon 
thia w , (1897 J>t 956; ®ee ©leo 1891 Df 151).

1. 1891 I), 70.
2. 1891 Dt ^03.
3. See 1891 D» 70» 100, 175t 198, 203> ^72f 279t 282 t 393 »«&!», 

585» 600, 659p 730, 731t 7^3, 893; 557» 6ta, &&; 1B97 !>• 
950f 93 6 •

ii* Theae resolutions were in large port drafted by Griffith* 
A« I'cakin, T^e Federal Storj; U9^-«ritt«ll in 1900} ,



Constitution" -

Of tha first series, resolution No* 1, which gives the 
central government certain specified end defined power 
comes from the United States, end so do resolutions Nos* 
2 and 3, which give the federal government the power to 
iiapose a federal tariff, with free trade between the 
states, and resolution Ho.k, which puts the federal forces 
under the one contend of the federal government. Of the 
second series of resolutions, No*1, providing for the 
election of a eenate composed of an equal number of members 
from each province, vith periodical retirements, constitut­ 
ing a body with continuity and perpetual existence, comes 
from America*****

Of the ot er two resolutions in the second series, one concerned 

the establishment of a federal judiciary in the American manner; 

only the last resolution of the seven in the two series departed 

from the American scheme by providing for an Executive respons­ 

ible directly to tbc Parliament* Baker himself had written e 

handbook of constitutional theory and practice for the use of 

the delegates, 2 which was evidently much consulted* His 

testimony in the middle of the Convention is thus not without 

interest:

When I first came to the Convention, I was of opinion, and 
1 placed that opinion on record before 1 came here, that it 
would be advisable for us to adopt the British form of 
constitutional government. I came here vith that pre­ 
conceived notion; but I also camt here to listen to 
argument, snd I have learnt that my preconceived notion 
has entirely disappeared upon further consideration, and 
upon listening to the arguments of the honorable member, 
Sir 3ar<iuel Griffith, and others* ***3

Indeed, the formative rpeeehes were those of Griffith, on 4 he

1. 1891
2. ti.Q. Baker, A Manual or Reference to Authorities fQy th

of the rag-gibers of the National Augtrgdasian Conyenj^ion 
3 •
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first day of the 1891 Convention, 1 ana of Berton, on the third.2 

We have cited Griffith's reference to The Federalists it must 

now be shown, more precisely, how the American system was regard­ 

ed by these two founders end future Justices* Tie notice first 

thet their attitude wee by no mesa* uncritical. Griffith seidi3

the fremers of the American Constitution had been 
frightened by the tendency then lately exhibited in the 
United Kingdom of ministers to overawe Parliament, end 
they thought it extremely desirable to separate the 
executive end legislative branches of government, follow­ 
ing the arguments of a great writer - I should rather say 
a celebrated writer - of those days, Montesquieu, the 
wisdom of whose observations end the accuracy of who DC 
deductions and assumption of principles oiay be, 1 submit 
witfc &re*t respect, very open to doubt. But the American* 
adopted that system - that the executive shall be entirely 
disaocistet. from Parliament, and therefore may not sit in 
Parliament. AS I believe that the history of the ;Uaerlcan 
Constitution has shown the wisdom of having two houaes of 
equal and coordinate authority, so also has It shown the 
unwisdom of the system there adopted of having miniate re 
dissociated, and the executive government entirely dis­ 
sociated, from the legislature....

Barton was later to say, in quite another connection***

I do not see why the honorable member Mr. Donaldson should 
assume that a lerl lament elected on a uniform basis as 
prescribed by the commonwealth would be more likely to 
interfere with the interests of the et fetes then would one 
elected on a totally uneven basis* ; hat Is the reason for 
the feer?

Bonn Ids on: The states of America never insisted on this*

v;hat have I to do with that? Are we building an 
constitution?

1« Se* Deskln, fffos Federal Story 31§
t, Ibid., 32.
3» 1891B, 351 see eleo Hacfcett, 1891B, 279,
U. 1891 D, 629; see also 1891 Dt



6.8

Donclfoso^a !»« ere taking a copy fro® it where advisable!

Bcrton: ft* 8re taking & copy from it where advisable, but 
we ©re eaterci0in& our own Jud^ae-nt eu to what is ad.viBable* 
It ie no argument to «say that & certain provision ia in the
Constitution of the United tsteaj but if I f intf that it is 
applicable to the condition of this country I have no 
hesitation in taking the fores of «oa?a® f if the/ are fit 
words, in which it ia embodied in the Constitution of the 
United

Furthermore, we notice that eren the American doctrine of 

separation of pomors w«&6 discussed in the Institutional termino­ 

logy* Mthe executive 1*! "Parl lame-nt *f **th« l^gialtatare", etc. 

Tu the paasege froa Griffith ^«t quoted, we may addf by vay 

of further illiifitrption, paaaagea from Barton in 1891 and Higgins 

(who aloo waa to beeome a custice of the lilgh Court, in 1896* 

Burton

the executive, legislature, ®nd ^udici^ry, constituting
th« e^Rt art*® of state, if every one of the® aoee not 
rest upon and reifceh the individuality of each citisen, 
then SB far aa one of them falls short, the constitution

be imperfect on one

Higgina

As one of the Juaiclsry Coouaittca, 1 think it will not be
amlee for me *o say thett...*it is even more important to 
preserve the inc^pendence of thin Federal Court in the 
Australian Constitution then it wae in the /^lerican Const** 
i tut ion* In the >*&*?*• iean Constitution we have three 
authorities - the Executive, the I<egislaturOf end the 
Judicature * ull distinct* The ^xecutive ie not controlled 
by the M?gislsturej but here under responsible government •« 
ths I'Xseativv i&nd the Legislature omst pull together* .t.mnd 
therefore we have two greet powers *> the Executive and the 
Legiei^ture « under the .^ustr&llsn Constitution having a 
greet interest to pull one

I>, 95* See ©laa 1^91 I>» ^93 i01©rk;i ifei I>,J?7S
1891 l?f 688 (Griffith)*

oi the :>:ctote.s .or the
(continued on next page)
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One could Illustrate at greater length. But it Is safe to say 

that no**on© h®0 produced any e&denee' that the Australian 

founders accepted the Abstract Doctrine or ideal as It was 

stated In article ;€CX of the Massachusetts Declaration of eights 

(1780)f applied bj the American Supreme Ck>urt to the Constitut­ 

ion of 1769 * and conveniently restated by Sir uwen Dixon when 

claiming that It wes* indeed* the plan adopted by the 

AUS trail en founder »«3

There can be no doubt that the plan of the 
Instrument of government was to eiafee a 
exclusive division of thet fgnqt^Q^s. :of .

the txecative f tlia legi»latur«' end 'the Judielary.

Sor cam it be arguedf in favour of Dlxon'e contention* that the 

matter W£^ so obvious that it was accepted vlthout

(continued from previous pag«>

Q onvent i oa* tMr d ^» ̂f ̂ a^ t A ® t-fi (hereinafter cited &G 
J> J t 2 79 ; 3180 1897 t» t 2l3 *

1. In asserting that the Abstract doctrine* at

"bejrontf question*' corresponds to the expectations of the 
Founders » S. Sewer cites the writings of Inglis- 01 ark (19D1) 
Harrison i oore (1910) ®nd Quick end Oarrsn (1901)s see 
S»wer* The Separation of i'o^*rs In j-ustrsllan Federalism" 
(196lJ 35 A«k*«3N 177» 176-179. But il no j^g&l writings 
purporting to Interpret the Oon©titution are acceptable as 
evidence* for the present work amply demonstrates the 
difference between legal ©nd historical method, and hence 
between legal tsnd historical conclusions; (2; Inglls Jl&rk 
is in any ev^nt c*n unreliable witnese ss to the intention© 
of the founders* t^/csuse of his special <3evotic/a to Araeriesn 
constitutional doctrine® (see ia££s* p»6*i6 )| (3) Ksrrison 
Moore was a Professor of Consti'tJatlonel lew offering a 
interpretstlon* not a Foand-r; (k) the passage frcM ;ulck' 
and Oar ran'® ^n^ot^tfed Consti^ '-^l?^* 7£Q* saust be read in 
the light of their"exposition of the power© of the Inter- 
State Coia,;ii0alon st pp«900 ff«

(continued on ne^t p
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by e universal tsclt consent* 1 It remain* to be ec-en just ishet 

was the conception of governmental powers that the *iustrsll*a* 

intended to convey l>y the shajp« end warding of their Constitution 

But already it ie clear that, in general* the American (scheme 

was loofcect to &s a help in wording rather than as a definitive 

source of wisdom and authority* AS one of the delegates to the 

Convention afterwards wrote of

Seiasoi's and paste were laid entirely aside; even the 
voice of eminent feaer©! author! ties > so potent in the 
early etiges , grew feeble in their ears.

And even where the legal draftsmen to the GonventionSf following

(continued from previous page)

2. See Appendix A ^nfya* p»A. 8 • this declorstlon Is the
le«<51ng saotto QfnTat flic hoi as » The ./-.us trel iaa| Cons .% ̂ ^t^^a 
(2nd ed. t 1952). 

3» Op. clt, t 51 L. .H. 590» 605 (emphasis

The authors of this eee-i confused. They attribute to the 
founders e clear Intention to import an .be tract doctrine 
of separation of powers » but remark in e footnote (^Jlin,) 
that wthe High Court has been more confident in discovering 
the Intention of the ^oundlar Petiwwi to so Introduce the 
doctrine than were the f rafters themselves", ynfortunstelyf 
the cltsftion© from the Convention "-'ebetes which they sa 
to support this proposition are scanty and largely

2. Goc£burn» / uatr ellun ?eder e t Ion (1901)t
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their leader Barton's already quoted policy » adopted "fit words" 

from the American Constitution, there seems no res son to doubt 

that Sir John !>owner expressed the Ideas of his two fellow 

draftsmen of 1897 and 1898 when he

We have heard too much of American decision®. I should 
prefer saying whet we aiean, and supposing that we might 
have our meaning interpreted in oecordenee with our 
intentions, and not In accordance with the American 
declsions«»*.It is not necessary to suppose thet, because 
we use the same words es are used in the /--merican 
Constitution, we Intend them to be interpreted in 
precisely the same way*

Certainly* es we shall leter see, the ^nierican idea of en 

Independent judiciary supervising the Constitution was edfcalred 

and consciously adopted in Australia* But it is one thing to 

adopt from a foreign system a certain successful institution, 

and even to adopt it as supposedly aulted to one's one concep­ 

tions of "the nature of federalism"} it is quite another thing 

to be animated by the more general Ideas and ideals which underlie! 

or are supposed to underlie, that other system •

11 

The prblea o the shift fro Institutional... 
f oraul 1 1 i o'na

The Australian Constitution we© framed in Conventions 

largely suede up of the leading politicians of the several utatee* 

Political negotiations have to do as ranch with "powers in the 

land**, with the establishment, organisation and control of quite 

determinate institutions, ®a with Abatrsct schemes of powers and

1* 1898 D, 1335.
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functions* But the end product of the Australian Federal Con­ 

ventions was framed primarily In language appropriate to, end 

suggestive of, the Abstract doctrine of separation of powers* 

Oo It Is reaeonsblu to ask whether» and to what extent, that 

language expressed the delibex% ete intentions and preoccupations 

of the founders of the Constitution* ft as the ''separation of 

powers** thought of (if at all) primarily @s e problem concerning 

the practical disposition and control of certain particular 

institutions one branches of the government, or a& an exhaustive 

characterisation of forms and types of power, s characterisation 

prior to ell questions of particular institutions and establish­ 

ments? Did the founder®, like their ^erican predecessors, 

display any tendency to move from Institutional to Abstract 

conceptions or, at ©ny rate, formulations? ^as there a movement 

in their thought from model© constructed of institution©! unita 

iPerliataent, the Executive Council, the High Court) to models 

constructed of abstract roles and relationships, capacities and 

functions (legislative power, executive power, judicial power)? 

Insofar as there is en Intelligible consensus to be discovered, 

what precisely was its conceptual fruaievs/ork, and how far was it 

accurately reproduced in the language of the final draft?

Oertsinly the challenge to aaJc these questions is plain 

enough* For has not Sir Robert Gc*rrsn, the Secretary to the 

final Drafting Committee, himself ssld that the Abstract l©n~
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guagt of forms of "powers 1* wee Introduced, In e«71t
a draftsman's neat errangement, without any hint of further
significance"? 1

The short snaver to these questions 18 that the evidence 
confirms Gerran 1 ® state.aent* In confirmation of the hypothesis 

suggested by the evidence of the American Oonvention, there 
can be detected in the Australian debates a movement froa 
Institutional to apparently Abstract language > a movement which 
reflects nothing deeper then lewyerllke concern for terminol­ 
ogical eyosaetriea bolstered by a natural tendency f asaong the 
rest of the founders* to employ the lan^ua^e of the draft texts 
un£er discussion*

III 

Powers IE te Co/eti .of
The Convention at Sydney in 1891 i^es dominated by Sir

2Samuel Griffith. Nearly one tonth of the Index to the speeches

d.si. Oar ran, ^qsMfr the Qgcamonw eelth (1956)» 19U» Of. 
Blxon, op.clt., 51 L. - • 590, 606s "...the Australian 
Court© ^iiured or were unaware of the full consequences of 
the plan we had adopted••«.^h©t otherwise might have been 
treated es a rigid requirement of the supreme law has been 
given the arpeerance of the mere categories of a drafts­ 
man". It is f«ir to remerfe that Gcrran f s testimony ie not 
absolutely uni^p^acheble, since It reproduces as history 
the legal orgumenta he hed to make es ; ttorney-Oenersl end 
counsel for the C&nmoniFealth in rtogfoe v* Kronheiiaer (1921) 

C.L.H. 329 P 33li-335; cf. also his Duboissione in 
and JohnBon U925) 37 C.L.*u 36,

2. Deakin, op.cit., 31»



6.11*

of the k6 delegates le devoted to those of Griffith. He irae 
chairman of the select Committee on Constitutional Machinery 
which took upon itself the functions of a drafting corauiittee, 
end it scene certain that the L*raft Bill which that Committee 
produced «ae almost entirely his own work.'' A week after 
Griffith's pace-making speech on the first day of the Convention, 
one of the delegates observed* ̂

The speech to which uiost of the other speeches have been replies, iiiore or lese, whether eootaents of censure or comments of approval, has been that of the hon, member, 
Samuel Griffith.

So far as they concern us here, the pussies of the 1891 
Convention are pusalee about aie thought*

V«het are those puasl^e? The most interesting of them 
shows itself in the very form of the Draft Bill, The first 
three Chapters of th® Bill were entitled MThe * ©rllament% 
"The Kjcecutiv© Government*, end MThe Judicature** * Sec, 1 of 
Chapter I began; The legislative powers of the Goumonwealth 
shall be vested in a federal I erl lament * w Sec«1 of Chapter II 
begant '"The executive po^er eau authority of the Comonweslth 
shall be vested in the ^ueen****" Thue far the verbal raooel was 
obviously the C nstitution of the United States, But Chapter

1.

1891 Df 275*
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III reverted suddenly to an Institutional form similar to thet 

adopted in the origins! pre-tJnion c one tl tut lone of (sa^ 

Fennsylvsnla (• ^tate In which the doctrine of separation of 

powers had been deliberately evoidedj. 1 For Chapter III begem

1 « The *-'r.rl lament of the Cotdaonwewlth shall here poucr 
to eetsbliah a Court t which shell be called the 
Supreme Court of Australia* end is hall consist of a 
Chief cr u&tloe f antf ao many other Justices, nut lees 
than four, t a the i arl lament from time to time 
prescribes* The i ;'&rl lament taay also from time to t 
subject to the provisions of thi© ^orujtitutiQn* est 
other Courts*

7» Tne rerliaiatmt of the CcK$aon*ealth may from time to 
time define the .lorlodlctlon of the Courts of the 
Cobiaunpealth* other then the t upretae Court of Australia 
••••But jurisdiction shell not be conferred on a Court 
except In respect of the foliating matters**.*

There followed a ll^t of those lie ads of jurisdietlon which ere 

now eabodled in as»75 end 76 of tho Constitution ^ct 1900* The 
marginal note to s*7 of the Bill read: ".--xtent of poorer of 
Federal Courta". The Chapter continued:

8» In fell ceeee af fee ting i'ublie Klnieters 9 Consuls or 
other iieprcsentotlTe e of other countriest or where 
eny person suing or being sued on behtlf of the 
Cc iaonwtalthf is a i^rty» or in which a Vrit of 
Mandamus or Prohibition Is sought against an Officer 
of the coci -on^tffclth> &nd in all eases of eon trover glee 
between ^tetc« f the ^upre^e Court of ^-astrslia shall 
have origins! as ^ell as appellate jurisdiction* 
The Parliament &&/ confer origins! jarls^iction on the 
Suprsine Court of Australia in such other of the eaacs 
enumerated in tha last preceding feaetion §a it thinks 
fit*

A general appellate ^ur Is. 'let ion from Federal an^ tete Courts 

had been established in tht Supreme Court by

1* Heines. .vole of the ^ui>re;:ae .QourU 57; Appendix A in
' •SIBHMSlS'HBHI^BIiaB'awWMlBW^BlWBl*WP*^^^^^^W^^^^^^^^^^^^^^^^^^^*^^^^^^^^ ^^ JfcwiB

6 .



6.16
Here, then, was an entirely Institutional Chapter, which 

to lawyers well acquainted with the American Constitution could 

hardly fail to seem other than asyatnetrieal to the point of 

anomaly, A lawyer who framed such a Chapter, with the American 

Constitution clearly in hie mind's eye, if not actually before 

him on the table, must have had some appreciable reason or 

motive for his change in formulation. Sut this dreft has more 

puzzles yet. When he was introducing the Bill to the Convention 

as a \&hole, Griffith said laconically***

The third chapter deals tdth the feeler©! judicature. The 
report of the Committee on Constitutional Machinery 
embodies in substance, though not In form, the recoaraend- 
etione of the Judiciary Committee.

How the recommendations of the Judiciary Coraalttee could almost, 

If it were necessary, be reconstructed from circumstantial 

evidence. The first circumstance is that the Chairman (and 

certainly the raoving spirit) of the Judiciary Coasaittee was 

Dr. A,I. Clerk. The second is that Clark was notoriously an 

admirer of the American Constitution.^ The third is that Clark 

had a very cl^ar end particular conception of how the Judiciary 

Chapter of the Constitution should be framed. He had in fact 

prepared a complete dreft Constitution before the Convention 

began, and it cannot be doubted thst tiiie was in great part 

inspired by the forms of the American Constitution.-* Shortly

7I 1891 D, 527. "~"~
2. See Runt, op.cit., 260; Deakin, op.cit., 30,
3. Clark's draft Constitution is reprinted in J. Reynolds, 

"A.I. 01 ark 1 s American Uynrpathies and hia Influence on 
Australian Federalism" (1958) 3? -*!*.J. 62, 6?.
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before the Convention adjourned to allow it© select cwaittee* 
to ^orfc towards a draft Bill, Clark put the aotloa

"The judicial power of the federation shsil be vested one supreiae euurt and auch Inferior courts ©e the federal parliament shall from time to time establish***" X want s *hole< system of federal judiciary 9 &**& *>? 1* * 8 ««£«?- st->od that the f&aftiag] ooiutalttee will deal with tiiat gueation* and aakt euch recommendations sa they thiak fit on the subject, I will leave the resolution as It stands and withdraw
a result of thiBf and at Deakin 1 © suggestion, a Judiciary 

Comlttee WBS established, under Cl«rkf to Attppleoient the 
on Constitutional Machinery and Finance. The 
referred to by Clerk tovardi th^ end or tlit ©bovo 

quotation wee the legt of the original Parices reaolutiona to 
considered; lilce all the oth^ra, it was quite concrete and 
Institutional in fora, proposing the estnbllahment of:

A judiciary, cjru ioting of a federal supreme court, vhloh shall constitute a high court of appeal for Auatrsli^, under the direct authority of thewhose decisions &® such shall be final*
The A be tr set f ̂ ra of dark 9 * proposed asaenfeient was thus, in the 
eontext, f?uit@ -noticeable. In fact it %©s the fovta of ©n 
equivalent section in his own dr&ft ^institution*2 It proved, 
moreover, to be the form of the lending section of the Judiciary 
GoMKtittee'a report vhsn that mm delivered to tr^e Cosaaiittee 
on Oonstitutic/nsl &achiae*y for ineorporetion into the l>aft 
Bill* For the report of the Judiciary Oewauittes in in fact

• bee Reynolds, op.cit., 32 ^.L.J. 62, 72 (01.59).
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extant, ena does not belie oar cireugi&tsntisl expectations. 

It suggested*^

that provisions to the following effect bn inserted In
the Feeler**! Cons ti tut ion J-
t« fhs Judicial power of the 'inian shall be vested in 

one High Court, to b« called the Hi£& Court of 
Mistrslls 9 ©nd in such inferior Court® fe© ths federal 
i'srlis&ant »asy from tlia« to time ercste end establish*

lu The Judicial po*er of th« Union shall extend -
there follow eight elfcUBefj of e&&e f now erabodied 

ss hesde of ^urlsaietlon in se«75 *&n<3 76 of the 
Gon6tit?atiofi A«t 1900 *

Not only9 then t aid Griffith ©Imost eertsinlj have the ** 

Oonstitution present to his mind when he eaene to draft C 

III; he had also «* suggested Jttdleiapy elaas* 9 of 8 form 

virtually identical with the Aaisriesn9 before him In the 

of a firm eonamlttse reetta&ftudstioiu Above sll 9 he hsd 

him, as one of the other three members of hie eooEaittee 9 none 

othsr than Olar'Jc himself* ^ Did Clsrk 9 Barton snd Kingston all 

belleve 9 like o*iffith9 that the shift ewsy frma the obvl^s 

snd reeofaiTtended /aaerlcen exfiiaplt- was ® sie^e aiattar of forsif not 

touching substsn«e?3 T.hen^ 0© they .-aust Iisve 9 they asked 

Griffith why ht? proposed the ahift 9 *hst aid he reply?

These are questions which cannot' not? be satisfactorily

?rocee.^i^jfi* fools- 
cap sdition 9 el-xlii*
-vuiclc snd Osrran9 op.cit., 130* Of. Reynolds, op.cit., 66. 
Of* slso ^uielc »nd Gsrrsni MThe forte or the juciicisry 
elsuees wss $owci^st different from vhst it is notrj but 
the only important difference of substsnc* was *ith vegsrd 
to sppeels"! op«eit« f 133*
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answered, for the men concerned left few records behind them. 

But nowhere in the debates or the Draft Bill of 1891 is there 

any indie at ion that a disposition of powers* m opposed to en 

establishing of institutions, wee the dominant intention of the 

work. On the contrary, there la evidence that any such principle 

as was later to ground the decision in the Rheftt •->?.&& (and as 

taay well have inspired Clerk in 1891) was consciously rejected 

by the moving minds of the first Contention.

IV 

The shift to Abatr get .formal tt^onq - the later 0 on vent i one

The data is, henceforward* richer; the debate® of 1897 and 

1898 exhibit a fuller dialogue between legal politicians; the 

challenge is now not so tauch to trace the relatively inscrutable 

movements of one iaan f s thought as to reconstruct a consensus and 

to ponder the draftsmen's interpretation of that consensus* Sir 

Samuel Griffith had retired from politics to become uhief Jus** 

tice of Oieeneland, ©nd his State was unrepresented at the 

Conventions. The leadership of the Convention* in name end in 

devolved to his colleague on the 1891 Drafting Committee, 

Barton* *h« other sietabers of th/e new irafting Committee 

were <i.^*G f Connor (who was, like Barton, to becoiae a Justice 

of the first High Court) ana Sir John Downer. The other moving 

zinc's, ©t least in debates relevant here, were Isaac Isaacs 

and Henry Higgins (the temper of whose thought as Justices of the

1. 3ee Dealcin, Federgl t>tor?» 32, 81u
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second generation of the High Cnurt was already showing itself 

in opposition to the Drafting Committee's conceptions of 

federalism) f end the Chairman of the Judiciary Committee f Josieh 

Symon ^,c. (who, unlike the others, wes hardly a professional 

politician)*

The substantive business in Adelaide in 1897 begen on 

23rd Msrch, when Barton moved a number of resolutions very 

similar to thoee urith which Farfces had launched the Convention 

of 1891. He moved that the Convention approve the framing of 

a Federal Constitution which should establish:*

(a; A Farliaraent»»*
(b) an executive § consisting of a Oovernor-Oeneral, to be 

appointed by the Queen, and of such person© as irotu 
tiaic to titae may be appointed hie advisers.

(cj a Uuprerne Federal Court» which shall also be the
High Court of Appeal for eech colony in the Federation

• • *

These unambiguously institutional resolutions vrere duly 

and the Convention ed^oiirned to allow its three select Coracait- 

tees on Finance» Judiciary «sad Drafting to go to work. On 12th 

April Berton presented a new Draft Bill to the Convention* In 

the course of his speech he s

Coming to the chapter relating to the judicature, 1 may 
say that, while the clauses referring to the judicature 
have been redrafted by the Judicature Committee , in the 
main or to a large extent they correspond with the

t* 1897 
2. 1897
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provision© in that behalf contained in the Bill of 
1891.***

This resitavfe neatly complement* Griffith1 a assertion in 

that his Draft eabodltd the W sub0tanee% though not the W 

of the then Judiciary Coiguittfte'e recommendations** #'or the 

Judiciary comitUie of 1S97 had in fact returned to the Abstract 

lenguEge of the Aoerioan Constitution; %monf a echanm was in 

fact almost identical with '>iark*s» ©nd this time thvre wee no 

Griffith to reject it* Bo the Draft -HI

III Tho *)udicatura

69 » The judicial pow&r of th* CoBfe4on*ealth shall be
vested in one Supreme Court. to b« called th* 
Migh dourt of ^.us trails, and in such other courts 
SB t}* /^rliasaentJiay fro® tiaa to time, erest* or 
invest with federal ^urisdiotion* 

71 » T)>e judicial power shell extend to all setters 
[there follow ninn htfodB, now embodied in as. 75 
and 76 of the Constitution Act 1900 J*

How Garran, the Secretary to th» Drafting Go®,iitt»e> said 

shortly before h« died in 1956 that their shift «ta,r from the 

form .<f th« I>raft Bill of 1891 was aad« simply w a» a dr&ftmman 1 ^ 

aaat arrangement*1 . But Garran was not Secretary to the Judiciary 

Ccui.iittee, and the fact is that the crucial shift wag mad* in 

the Judiciary CQraaltt«e» not tha Drafting Ooamittea, thus it 

is etill poaalbla to a«k what wsa th« reeaon for the ahift. 

Ona obvioua answer would b« that the Judiciary Committee tr©a
MHIWBMMMMIIM||HMMWM|M|N^|M|ln^MMgpMHgMMM|MIMgnBIWMH4HMMWHMWIVM«l*MNM>M^^

1 t Cft alao ! uick * OarrenJ '*^he judiciary clauaes, though 
re-err angcd» wer* not seriously altered'1 ! op«oit«» 169. 

2. 1897 a* 931* •
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anxious to secure an independent High Court by writing the Court 
"into the bedrock of the Constitution1" (ee one of the Convent- 
ion's slogans went;** rather than leaving it in the hands of the 
Parliament, ae the 1891 Draft had left it. Thus the ©hift 
would have been from "the Parliament ehall ftevE .no^er to 
eetabliah a Court 1* to "the judicial power of the Commonwealth 

vested in one Supreme Court % As B*a» 'ft'isef a
of the «Jndlciary Oomraittsst remarked in Convention on 19th 
April**

The whole object of the Judicature Qo*an*lttee in drafting theee clauses in regerd to the High Court has been to 
-ifike the High Court in all eaeentlal reepects independent of erlia^enl*... that is to £»a?» it corn* fl into existence by the Constitution and not by ^ct of ^ ®rliement*

But even with this testimony in ita aupportt tue answer 
incomplete; its explanation ^iast be suppleifient^d b/ reference 
to direct eontefaporsry evldeno^ of the proee^dlngs of the 
Judieiary Gowmittae* This evidence conci^ts of report a pub­ 
lished in the "Sydney Morning Herald* between 2nd and 7th April. 
On 2nd ^ prll the ne* spacer

oeiabere of the juOiclery c^ualttec got to work at o f clock today and aat for nearly Eds houra* Mr* J.H* 
Symoa %«C* prej;iced» and a cUGCuosi^n at uace trosc on 
clfcUBe 1» chapter 3> of the Cou&ionweslth Bill of 1°91> 
«hich givea the Commonweal th * ; »rliaiiient pc»^er to 
establish a '-upreae Court of Austral la* •* This clsuBe.. 
wae thoroughly threshed oat from beginning to cmd, and

1* See «teidt Barton & ftl**t 1697 f &» 272j alao Aticl, 1398
1385. 

2* 1897 Dp 935»
3* ^srt!?^ejr '-lornla;^ .''j.rjpg.14 ^ Ap^il 1B97§ 5 col*7» (emphid.0

added)*
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the srg-uments by the legal aection of the Convention 
^hen the subject was discueaed under cover of Mr* Barton's 
resolution* were simplified to a considerable extent* t 
the outaet of the discussion on the previous afternoon 
thyre W6& a disposition on the part of the legal member* 
of the committee to magnify the office**** Today better 
counsels prevailed and the legal members act to work to 
coneider in what way they could cheapen lltigetion* After 
a long dlacueaion it was decided so to frame 

to provide thatThe powg'gof.the
vested in a 3imrerne Court * * * *

The ttcof«aentB by the legal aection of the Convention1* were 

evidently those of *ieid and Berton, already cited* and also the 

argument* of Berton, in particular, on 31at March, to the effect 

that the federal C0urt auat not be niade up of Judges from the 

State Supreme Court* •* *he reported desire to cheapen liti­ 

gation no doubt had to do with the decision to allow the vesting 

of federal jurisdiction la existing state Courts, aomething 

not provided for in the Draft Bill of 1891* In any event* it 

aeema that the decisive shift to an Abstract formulation* 

apparently reported in the last sentence quoted above, cannot 

be explained solely in terms of "embedding the High Court in 

the Conatitutlon" In order to protect the Court and the federal 

eyatem from the Parliament* S'or the report continue*! 2 

There are t^o diffleultie* ye ft to .be faced* One if
t"Vn» t h*r. r» tVrn nrlcrlnftl ^inr>a1n^.;,i«-nf. nf* tH« "llifrVi .'"!?•,n?»-f ohn.-iTri
be pls^ea .la the hend^ of th^ .-'cd.e,rrft^./^r^ia^ent* Several 
Daejnbers held that "this "would 'make the Court* eubservlent 
to the Federal Parliament, which would, therefore, have 
power to cbolish the Go rt. The other difficulty ie ee 
to whether or not it ahould be made obligatory upon the 
federal iarliament to appoint Inferior courts* Many

1897 B, 369*
^ydn^y .ornln-... He.relfl 2 April 1897» 5 col. 7 (emphasis
added/*



American authorities wer« quoted, and a discussion 
more or less learned took piece. The general 
of the debate ^ent to show that members desired to 
simplify the terms of the Draft Bill of 1891 » to lessen 
the expense of the judicature establishment, and by this 
means reduce the cost of law to litigants appealing to 
the High Oourt.

From thle it appears that the me .be re of the Committee were 

concerned, though to differing degrees and with differing 

etophasee, with limiting the discretion of Parliament ead with 

securing the position of the High Court in the Constitutions 

that they were concerned with terminological simplicities, and 

were under considerable influence from Merle an forms and 

precedents; and that they were anxious to minimise the expense 

of establishing and maintaining a federal judiciary* Apart 

from this lest, the relevance of all these factors to the 

adoption of the Abstract formulation now embodied in s*71 1© 

sufficiently plain* We should not be Justified in nominating 

any one of these factors as more decisive than the others.

Even In the Conventions, the shift had its consequences* 

The Australian founders, once the terminology had been served 

up to them with the authority of two select Coiafalttees, began*. 

as we shall see, to fit their speeches Into the new frame of 

discourse. OtHl, they did not isaiofidiately see It as 8 con­

siderable shift, as a new framework. Just as Griffith in 1891, 
end Barton in 1897* treated it as 8 taere matter of Mforsa%
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so the "Sydney Corning Herald" completed its report of 2nd 

/pril by ob&ervingi

It will be seen frota the ebov© that so far the committee 
of detail has followed the provisions of the Goasaonwealth 
Bill £of 1691) 9 with the exception that it proposes that 
the Court of Appeal should be celled the High Court of 
Austrslcsia* Se O ofinstead of the Supreme Ooart of 

Ho jasmber of the Convention was ever heard to dieeent frora the 

remark which the same newspaper made the following day* to the 

effect that the Judiciary Gosa&ittee had "practically adopted" 

clause 1 of Chapter 3 of the Draft Bill of 1691.

Potentially^ of course, the adoption of the new formula 

was in fact of iftaense significance. For the first time* it 

became possible to suppose thet the concensus of Australian 

founders wee dominated by an Abstract classification of all 

"government «t 1 po-rer*1 into "legislative power* t "executive poorer 11 

and w judicial power" t a classification unc!er which sll particu­ 

lar institutions must be subsuraea end to which all grants of 

power to institutions and persons must conform* fte know thet 

the courts were later to make that very supposition; the jur-iBt, 

less concern* d than constitutional lawyers about whether that 

supposition ^BB legally *valid% wants to know whether it was 

historically correct - for his aim is to understand the origin, 

the course, the drive of legal develop?aent f to go behind

1* This error was corrected on 3rd ^pril, 10 eol* 1,
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particular ana changing conceptions of legsl validity* to

uncovir the eonceptu&l aourcee of such conceptions and of their

flux* &o the <?m stion now concerns the extent and relevance

of th«3 ne* talk of Hpo?ers* in the Convention, How far were the

three primary forms or types of governmental power conceived

of as exhaustive and mutually exclusive?

sta ge 0*1 :ic ft.iijlf, tefcr .$» tract.

In April 1897 the relevant sections of the l>rsft had not 

yet taken on their final shape* In particular* the judiciery 

Chapter waa still in the American form; the term "judicial 

power** wae not in It0 present atate> that la to »ayf undefined

and* a a it were* floe ting; the waning of the t«r i in the then

elauae 63* (now »«7t; waa rather regarded e© being defined* aa
2 well &9 delimitedf in the then clause 71 » by the nine subject*

matters of jurisdiction now embodied in 00, 75 ©nd 76 of the en­ 

acted Qanatitution* ->o far &a the ^n^ture** or type of the 

judicial pcmer was regarded as relevant* it was taken to be 

simply the power of the partioular institution established or 

authorised by the leading section of hapter III* snd otht.rwi©e 

to be subject to * t rllaiaentary regulation in the Judieiary 

thfct *oulo preaum&bly ooatrol taese institutions t ^o muah* 

at least* aeooa to be the preferable interpretation of the 

highly confuted debates of 1097 and 189B on chapter 73 (in 1898*

ee . 
See suor^« p»6« •
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clauee 73; now ss. 75 and 76). 1 In short, the term we»s still 

incQiiipl e tel. Ajp.stya.c^. In the understanding of the founders at 

thet time, it was still thought of in relation to the institut­ 

ions mentioned iu clause 69 and limited by reference to the 

particular and* as it were* concrete subject-matters of juris­ 

diction in clause 71 • r£hifl being so* it was both logically 

possible endi more important* quite natural to suppose thet 

there might be species of ad^udicetory operation which fell out­ 

side Chapter III* More generally, it wes natural to suppose that 

there might be species of govermoental power which could be 

vested, without enoraely, in the Commonwealth* and yet which fell 

outside the triedic clessificetion implicit in the first three 

Chapters* The legislative power of the Gomraonwealth had to be 

strictly deli aited in order to maintain that distribution of 

powers between ^tate end Conmonvealtn which grounds federations* 

The principal forms of executive pomr (and the founders, as 

political architects, thought in tenas of principal functions 

rather than of borderline cases; and the modern problem of 

M administrative power** hed hardly begun to bother legal states- 

raen) were defined by thtJ eoramon law as to the royal prerogative 

and, beyond that, were dependent on authorising legislation 

within the legislative power. But there was no obvious end 

co&p e II ing reason why the Comoawealth should not b© empowered 

to conduct other activities of a broadly M administrative" type -

1* See appendix B»
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nothing in the theory of federalism Imperatively required that 

such ectivltl- s should be closely defined or deliiaited In the 

way that legislative powers must be. l>o if, as was thought to 

be the case in 1897t Chapter III contained a "defined" and 

limited grant of power, it wee easy to suppose further that 

other grants relating to the broad "sdmi-ietratlve" type might 

be contained in others of the eight Chapters* tv here as iff e* 

is the cese now* Chapter III contslne a floating grant of po?er 

characterised only as tt judicial", It la easier (though still not 

logically neceseery) to suppose thet this third category of 

power contains and limits by its own Immanent definition (that 

is, by its nature, ee en Abstract type in a triad of types) 

the vholc residing of Coamonweelth powers snd activities after 

the legislative power has been dlspoeed explicitly in Chapter I 

end the executive po^er liapllcitly by reference to the common 

lev of the royal prerogative,

VI 

Problems trees ted, as bear! n;i on "the separation of DOtrers"*

The next thine to notice is that the problems of "separation 

of powers 11 which exercised the members of the Convention were 

in fact &11 Institutional problems*

By 1897 the lines of discussion were becoming settled; 

delegates w^ re not haunted by immediate fneraoriee of the
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theory, for their own polity wes taking on a shape of Its own, 

requiring ita own treatment, ana giving rise to Its own 

explanatory and fometive theory. So on all sides one becan 

to hear talk of "the true principle of federation", "the very 

principle of the Federal Constitution's "the very essence of 

the Federation" ;** and, after the manner of lawyers everywhere, 

the developing ^ustrellan theory of federation was endowed ulth 

each a settled etatue that any alternative theory was liable to 

be labelled "mistaken11 , the product of a ;nere ^misapprehension*1 

of the "true 11 theory.

This may be noticed particularly in the debate on the 

questions whether a Judge should be allowed to be Governor- 

General^ and whether Judges should be removable by the *erlia- 

ment only for incapacity or misbehaviour. In the former 

debate, on liith April, Gjrcaon said: 2

It IB a serious question whether the ^udlclary should be 
brought into that position, particularly in relation to 
th» Governor-General of nustrelia » involving a Chief 
Justice acting PS Governor-general. I heve a strong 
repugnance to judicial officers being talxed up ?;ith the 
Executive*, It IE exceedingly undesirable in nuny respects, 
and particularly! as nqr hon* friend Barton says, In a 
Federation..,. It is Inconsistent with the High Court we 
ere going to establish.

The debate on the removal of federal judges ren se follows 

(fiitfevery aspect of these passages is significant, not least 

the identity of the speakers;*

1. 1897 D f 379 (Isaacs and Bartonj; 1897 D f 591 (O'Qonnor,.
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J .*.Now, I think if we take the position that the 
Judges are not to be removed on the vote of the two 
Houses of i BPlia0ient»*«we shall be making s very greet 
laisteke, because it will then elweye be a matter in 
dispute between the judge in the particular case and the 
governing pomer».««1

gfftBffm [My hon. friend, Mr* Isaacs,] does not sufficient­ 
ly discriminate between e Constitution in the unified 
atete and e Federation.**. The federal High Court is 
pieced in 8 position to safeguard the liberties of the 
subject end the rights of the individual States agaitu t 
the encroachment of the Legislature.... [The High Court* 
functions are enormous and ©re of the most critical and 
serious character in the interests of the Constitution*••; 
enc therefore their independence should be placed above 
the interference of Parliament..**^

ffgrtoni I would point out that the Constitution of Canada 
seems to show s misapprehension whioh we should avoid in a 
true federal union. It expresses this in clause 99, end in 
expressing it carries out the view held by Mr, Iseacs, 
which is applicable to a unified or separate State*... The 
United states Constitution may put tht po%er of removal 
in the hands of one of the Houses, but it must be recollect­ 
ed that that II mse [the Senate] is not like the House under 
this Constitution ^hich it ie proposed to establish, but it 
is one ¥fhich from the very beginning has been invested with 
certain executive and certain judicial powers. Besides, 
there is the great difference thai that House in the United 
States cannot remove anyone except by trial at lair...* 
[This Constitution is the supreme Is* of the lend]* What­ 
ever we do in this Constitution, I hope we shall be able 
to arrive et some rootle of putting this principle in such 
a way that the judicature will be saved, because upon the 
eefety of the judicature rests the safety of the Gonatitut- 
ion.3

On 22nd April, Syraon returned to the debate of llith April by 

moving thRt nno person holding any judicial office shall b© 

appointed to or hold the office cf GoTcrnorX^ineral, Lieutenant- 

Governor, Chief Executive Officer, or Administrator of the
«^•W*'*''1'*''*1****'11*1"*'*11*1"*1**!***

1. 1897S. 9*47.
2. 1897^t 950-951.
3* 1897D* 952-953-
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Government, or any other executive off Ice" » 1 Me repeated hie 
earlier etfgmaente* «nd Isaacs acid:

Ve Kill leave ouraelv&B open to ridicule if «e p»s« 
th« provision.

Uy hon. friend does not seem to appreciate the 
p 0* I tlon of a judge in & Ftdei'stion* He a&eum to hevt 
forgotten that we are establishing e Federation*

Isaacs: The *orfi "Federation" is en anever to every­ 
thing; it ie like the word "

* motion TS&S i-o&a»A 9 «nfi i;ec«uae clstiee 80 of the Draft 

Bill of 1897« On let February I89ft» the cl«ua« owzae up for 

re-exei.iinistion in OotnEiittee of the whole Convention in J*elb,u,me. 

Cnee ageln r txie debate servea to reveal uiore precisely tne 

relation of the Convention's thought to the doctrine of "separa­ 

tion of powes'8% and the degree to which, the Australian theory, 

*hile increasingly taking on the espect of ^botract "principle '% 

end, ooncouiitsnt'!.7t the language uf "fun>-tlonBr'» yet 

i;ret1oj;ilnTO.tly Instltctlancl In Itr i-e

i • t • -e have iiaplented in this constitution t la,
grest hi^i .'vupresne Court » which practically uiar^s the 
Judir> ift£> 7 off' frora the other • •i»«achi:s of Oovcrnsnentj 
except that the .xeeutlve has to ae-'ce the eppointraents 
to t; e bench.. ••* It ie not. e nueotion of persons* It 10 
e question cf principle as to whether e verson should 
combine executive \vith Judlol&l functional

hy fiiention fudges &w ;aore t,oea tue .. rt olden t of
il or the ^p;s.c-r -f the i; ouc* of -ofi«rably7

-' : • • • •• s »n rbatrect principle » T So not think there
feti./ ucabtre -f tiiiis .:.:aee who *oulfi aay tlu-,t» if ,/oa

cen yofi^ibljr evoi<" iv, l'ie Executive en«3 the 
Bhoul( ; nevtir be filled 'by the aauie <3r»-,n»...l believe in 
Ife^gt,,;.' tru.itisi,:. tht /e£.-;'rfil - rri 1 e:"ient» but u hc;Ve to 
fix the "

.
2. 18971', 1175.
3. 1898L, 353-361.
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states,«, • *

M^J.:».,,OO far PS the GonSiionwealth is concerned, it 
[.dense 80] i© a mere Indication thet one of the three 
parts of the Oonstltutlon which we ere seeteing to 
establish - the Judiciary - which to a certain extent Is 
coequal with the other two, and is intended to be kept 
absolutely apart from the other two, shall be so kept 
absolutely apart ••••^

There are, I believe, certain broad principles that 
ought to be clearly defined in the Federal Constitution* 
end one of these, and by no means the least important, 
is the absolute Independence of the Judiciary**

. . . .Barton t . * . »As I take it, what we have to consider is, 
is this a sietter of absolute constitutional principle? 
If it is, should it be left to be dealt 'with by the 
Parliament or implanted in the Constitution? I believe 
that it ought to be implanted in the Constitution***. 
If you appoint the i resident of the Senate £to the 
office of Oovernor-GenerulI you ere appointing to the 
performance of certain executive and legislative functions 
s person ?vho ie alreed; in @ branch of the Legislature » 
whereas if you appoint a member of the High Courtf you ere 
appointing G person whom it should be our deelre to keep 
separated by every safeguard we con possibly devise from 
interference with executive and legislative business ***

The clause was upheld by 2$ votes to 20, ivlth Dormer, O'Gonnor, 

Symon end Barton ranged in the majority against Isaacs snd 

Higgins, thereupon a South Australian* Holder, toiiedletely 

moved an eraentocnt to enrrre, further, that no person holding 

parliamentary office could be appointed to any of the executive 

positions which Sytaon's clause SO barred to holders of judicial 

office. "The greet srgujaent% he said, "ie that we must keep 

distinct the executive, legislstive &n<3 judicial functions". 3
A(^»^»^^^M^rt^M^^^H^M^^^^^^^M^^i^^*MMHMMlttMB«'VWMMM*«*MM4M«M**k***M

1. 1896D, 362.
flft 1898D, 363.
3. 189&D, 363*
k. 1898t/,368.
5. 18981>» 370*
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The supp rters of clause 80 were quick: to point out that t 

was a misapprehension of the principle on which they had 

proceeded; 1

• * * there is no analogy between the two positions
ar responsible government, as ve have it - not on the 

American basis «*~ under responsible government there is 
a direct link betv;ee:n the executive and the legislature, 
but we purposely follow the Merle an rule by absolutely 
Isolating the Judiciary from either the Executive or the 
Legislature**.*

Indeed, it is hard to know how seriously Holder end his support­ 

ers Intended their a*»endraent, and how fsr it was motivated by 

pique at the retention of clause 80 end by a desire to force s

abauz'dum for tactical purposes*

Isaacs; I think thatf accepting the vote which has 
been taken, we ought et least to be consistent.

Gytaon: l?he ground on which we have proceeded is e ground 
or principle • * * »
Isaac as /^nd 1 went to maintain the principle of separating 
foie legial&tive, executive end Judicial offices*

: The only reason for our retaining the clause is 
that we consider that the Judiciary should be kept 
absolutely apart from everything in relation to the

Holder* s amendment wae rejected by 20 votes to 1? > with Barton, 

O f Connor and Symon ranged in the majority egainst Isaacs and 

Hlgglns, But perhaps It Is not easy to hold for T>*y long the 

devotion of politicians to even those abstract principles that 

neve emerged in the course of their own deliberations* In any

1. 1896U* 371*
2. 1898 D, 372*
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case, on llth 'larch, without debate, clause 80 wss deleted from 

the Bill by 25 votes to 7; this time It VCB Jesses &nd Kigglns 

vho were in the majority, end Downer, o f Connor, B^mon #n<? Barton 

who mere the greater port of the minority.

VII 
Te final e/vif t to t"/rgsnt

The final shift to a completely Abstract Chapter III it-as 

rnede as a "mere draftsmen's arrangement" in the very l&st days 

of the 1896 Convention. On llth March the Drafting Canalttee 

retired for final revisions, teking with the^ Chapter III in the 

form discussed in sec. V above; a form adopted from the African 

Constitution; a form in which the expression "judicial pover w 

could be, end w&e, regarded ss "defined" 1 by the then clause 73 

(clause 71 of 1897) with its nine cleeees of "matters 1*, end by 

its relation to the institutions established, under the then 

clause 69, to exercise it; 8 form which it was therefore natural 

to regard as eilciiing activities of an abstractly ''judicial H 

type to be carried on by institutions set up outside Cheyter III* 

The Drefting Coiar.ittee returned on 16th i erch, bringing with 

them Chapter III in the form * :ich it hes today iquestions of 

appeal to the rrivy ;ouncil aside); e form which went beyond 

even the degree of schematic abstraction in the /-.merican 

Constitution; a form in which the phrese "judicial po?;er u vta& 

undefined, and time controlled, fchere once it hed been controlled

1. 1898 D, 3b8 (Isoscs); 1H98 !), 188? (Berton); 18981), 1656,
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by f Cheptep III; © form which rode uneasily rlth the apparent 

grants of judicial power, outside Chapter III, In ss«51 (xxxv) 

end 101-10J4, since the force of the phrase "judicial pover rt 

loiew no*? no explicit limits in the Constitution itself, but 

only (it might be argued) those of its orn autonomous definit­ 

ion. For the old clause 73 (clause 71 of 1897] was ^wept 8iay, 

and the nine matters which before had been regarded as controll­ 

ing the raeenlng of M Judicial power" were now no more than '.natters 

in which the High Oourt had, or might be endowed with, original 

jurisdiction, anc? potential heads of jurisdiction for other 

federal courts.

Barton, indeed, observed that there hc.d been **very serious 

alterations in el.:? aft ing, SB for instance, in the Judicially 

clsusee**. But the new draft TDS adoptee1 without anybody 

coi-r,lent ing on any of the alterations vrhich no\? concern us. 

"i'liat account, then, arc i?e to ^ive of the change? V,h.r did the 

Drafting Ooiuniittee Gimply drop whet Barton end the other 

influential lawyers had oil reggu'ded as the "definition1* of 

Commonwealth judicial pover? Only conjecture is possible* and 

the niost plausible conjecture turns on what was done v»ith the 

old cleuse 73• It wee split up between ss. 75 and 76, and used 

to define the original jurisdiction of the High >ourt and, by 

reference in 6.77(l)t of other federal courts, It is natural 

to assume thot this change was thought of as a re-arrangement
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- drastic, no doubt, but still a re-arrangement and not & change 

in meaning. The implication is thus that the "judicial power" 

??as thought of, to t'.e last, ©s e concept bound up with and, 

SB it were, dependent on certain institutions - namely, the 

federal courts with judges appointed under 8.72; whet G f Connor 

celled **y°ur ordinary courts",^ ..list Bnrton end Oevan Aii'fy «?**"• 

were to call the "general Judicature', .ad Hi^gins J. a 

"generel jurisdiction**^ The courts established under t.s.71 

end 72, and their jurisdiction es established by future *Tudio- 

isry Acts v/ithin SB ,75 to 77, v.-ould determine the scope and 

meaning of "the judicial power". The phrase had no real life 

of its o^n, br~ —~e It v/ae otill understood Institatio ; ially, 

in tense of these psrticuler courts•and their defined juris­ 

dictions. So there wcs no question of it retching out to 

shallow up the powers of arbitration courts one? of the Inter- 

Stote Gonsnission, for these were other inetitutions established 

in other Chapters of the Constitution.

The truth sceuis to be that the len^uegt; of principles end 

scheraas heel run sbu ad jf the actual pre-occupatione of the 

founders, v;rhich concerned institutions set up to deal with 

problems of a quite concrete nature, springing not from any

1. 1898 D, 2281*.
2» v-heat Or.se (l915> 20 G.L.d. %, 7^-73f 103
3. Alexander's "aoc (1918) 25 C.L..i.
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schema of £ovemnont f but from the noli tic el drive to establish 

a fully independent new governing potu r in the land, end to 

deal with inter-;tste industrial disputes, sn<5 to administer 

the levs on interstate trade. Jiven when the 1897 Convention 

fell to talking in terms of principles of federalism, no-one 

really apprehended that the institutions established under 

8.51 (xxxv) and BG. 101-101* might not fit within enAbstract 

triad!c division of **the powers of the Commonwealth". The 

best explanation of this is simply that such 8 scheme was not 

present to the olnds of the founders. They all touted en 

independent High Gourt, and some of theta wanted to carry this to 

the length of excluding judges from all offices in the Executive. 

But even this desire %as motivated primarily by their wish to 

preserve the distribution of pov?ers between states and Coiaaon- 

?.ealth from interference on the part of the Oomnoroeeelth; and, 

es ire h&ve seen, certain attempts to relate it to an Abetraet 

principle eventually came to nothing (though it ;,iust be 

re.»ne..ibfc:red that ell the members of the rfftin^; Ooiwaittee had 

been in fcvjur of enshrining what the/ celled en "abstrfiCt 

principle" in ^ymon's old clauee 80;.

On every occesion when the foundei^s fell to talking 

abstractly of "pro;.or" dispositions of Mpot<rs of legislation 

end adjutiicetion", it i=rovea, on closer examination, that their 

concern in fact went no further than the distribution and
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separation oi the powers as between t^e . arliamtnt and tlie 

High Jourt, or, alternatively, between tae /srl lament, tiie 

High Jourt and tl.^ Int^r-^tste CouvuiSLion. There ie no 

evidence or e concern that all povcr 01" the type "judicial" 

Bhoulcl be Bchctii&tlcally di$ t.oeed of in chapter ill. ^ opeech 

by barton, three daya before the .Drafting Jaoniittee retired 

for the final revision, shows clearly t:ie stale uf fyis

I might ^;o so far &s to ea,/ thi*t the I 
•'•omraission might deal with this question [of the 
navigability of rivers] ; but unices th-^re is some 
inconeistf-:ncy the re t J believe » ae 1 have believed 
all alo:ig, thi?,t R question of that >:incl is liiost fit 
for the ceter.viinrtion of the High Oourt, snc vouch 
more fit for its determination, and even for cfeter- 
aingtioa of ther I^^er— >t.a.te. C^u^g-gioru than for 
deterr.iinellon of !i = rITaVient" •"•"• • urely we ai*e here 
for the ;-'Urpoee of distributing the powers of legis­ 
lation and adjudication to the proper authorities.,*. 
The legislation ie for the /'rrlia^ent; but the 
adjudication of righto ehoilc. be left to the courts .^

Taken olone, the Iset t\?o sentences aiglit be thought to r*hov 

a concern for a proper dietribution of powers abstractly 

conceived; but taken in the context of the foregoing oentences, 

it is clear that whet v<ss at steJce, to Barton's vk sy of thinking, 

the proper delliuitttion of instit itioae.^ Thus ''

1. 1898D, 193^ 3 (emphasis edded>
2. ThlB interpretation of barton's thou£ht is confirmed by 

a closely related passage in a speech of his delivered 
a few days earlier, when he esid: <! To take the ac^uaicat- 
ion of uatt«,rs of this sort rl.e. inter-otste preferences 
end discriminations] out of the control of the high Court, 
and to vect it in the Federal Pf;rlian;ent, is a proposal 
which 1 have s rooted objection to, gad 1 shall be found, 
as I have been found from the beginning of the proceeding-

(continued on next pege)
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lative power 1' in e.1 would mean the pov^er defined in ter^is of 

the specific grants of powers to the l-^rliamsnt in all Chapters 

of the Constitution; "judicial povcr" in B.71 vould Mean the 

poT,'er defined in terms of the specific grants of jurisdiction 

in so.75-77 and the Judiciary * cts thereunder; the power of 

"adjudication " in s«101 would be defined in ter.zis of what the 
"Parliament deems necessary for the execution and ..laintenancet 

within the Cooaionweeltht of the provisions of the Constitution 

relating to trade and co&nerce* end of all lav;a made thereunder w « 

In &11 this th( re is no appreciable cense that the three types 
of govern Lentfl power bestowed upon particular inetitutions in 

£8.1»61 end 71 were thought of SB exhausting: the categories 
of Commonwealth power - for were not the categories of Coiaaoa- 
wealth power defined in terns of perticuler institutions and 

the grants of pow\ r to those institutions, end were there not 
institutions other then those dealt * 1th in those three leading 
sections? In short, these three leering "powers" %'ere mutjs.ly 

exclusive, lor one pi'i^ory institution was not to trespass upon

(continued from previous psge/

ings of this 0-—•" ntion, objecting to every provision Vtltich 
aeuks to taicc wvy : ^om the iilgh ^ourt of the Oonyaom?ealthf 
vhich re hctve appointed arbiter of the OonEtltution, the 
consideration of letters which should be matters of 
adjudication by the court, end the ylr.cing c-f theai within 
the .jurisdiction or the - srllament, by that &. ans. keeping 
down'gnc! reutrlc.tlnj-- the, authority of the Kjp-h Cr>urt BB 
th^ protector o^; the Oonat tat ion" • (!898lJ> 137^; eapha'p.ia 
edded;. ^ee elso, for r further striking example of* the 
severely Institutional level of the founders 1 thought, 
O 1 Connor*s equation of the Judiciery of the Commonwealth 
with the nigii -ourt i^elf: "The only authority for deciding 
such a question *.ill be the- Supreme Court — the Judiciary
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the grouna or the other two; but tiiey %ere not exhaustive, ror 

there i»ere other Institutions that existed, or uiight exicst, 

v.ith povvvra b« atcwcd r^gardlese of their place in any triable 

schema *

If this be a correct reading of the debates, then the 

shift to tiifi net; an*" final form of Chapter III can be ascribed 

to nothing nore aioiaentous, in intention, than a Vvi&h to tidy 

up s Jhaptur vhich, needleaiily, au it iieeued, contained in c-ne 

fine5 th*= saue section [cl.73] botfo e "definition" in terj»is of 

heads of jurisdiction en4 certain grentc o, jurisdiction, het 

could be uore natiu'al, Lseuiiiing thet the "definit:-on" T^LS

ly ac a deflnit.lon of the powers of cei'tain 

constituted in a certain \?ay under (the new;

&nd 72 anc" not as a definition ois a certain "type"' o,f
make 

than to/.-^ jrant oi1 jurisdiction tu those ca.*© institutions

do the worlc of the definition** It %ould be no jaoi'e than G 

matter of neatness and econaoy of lengu&ge. Thle» then, is 

our account of the final change in the fora of Chapter III. 

It contains, too, oui» ansv/tr to the e*;^liv.r qu Bti^n hov, far 

the three primer;/ forr.is or types of ^overmaetitGl power were 

conceived of es exhaustive and mutually exclusive.

VIII

Conclusion
V.'e csn no^; ounzi-iarlse our snsw -c-r to the question how far
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the founders tended to ,uove froui Institutional to ^bstract 

conceptions of tine federation. The snort answer uiust be thet 

a distinction is to be drarcn between* on the one hand, the 

"thought' 1 , in terms of preoccupations &no intentions, end, on 

the other hand, the "language", in tenas of natural inferences 

and reasonably isapu table ueaningo* The language of the founders 

clearly became ...ore abstract end ocheiootic, under the influence 

of /.uericen usage and s lawyerllke desire for symmetries and 

general!setions. To construct e federation, it IB necessary 

to tallc about legislative "pov:.rc% for these* iiaist be dis­ 

tributed between governments; thence it is a natural shift to 

spuakin._ 01 "powers" es frag-.^nts or "power", ©nc? of "legis­ 

lation" as e species of "pover", snc finally of epealcing of 

other such species, and arranging the.i acheraatically. .^nd to 

a certain extent, this shift In language induced a shift of 

thought, into the realm of ebutract conceptions and principles 

of "ftc., . iia.i'*p -? vjr, unlike the -..lerican founders, the 

Australians coald not escape e aettj.cd oura of connot&tions 

whenever they used v^ords that hcd been .aore or less "fixed" 

by the form the ;'-,;it rictm -Jonctitution finally took. But, in 

general, the founders reuieim-d sceptical of such conceptions 

and principles; their thought, to Hie end, alrc&ys gravitated 

to the plane of institutions. Their conetruetions were 

motivated by practical purposes, political drives, negotiating



compromises,, and while their language tended to become the 

language of sbstrect roles and relationships, capacities end 

functions, the model tftey worked with and argued ©bout was 

a model constructed of institutional unite* ^o, if we ere 

talking in terras of real intentions, so far as these are 

historically traceable, we must conclude that the dominant 

intention of the Constitution was not e disposition of powers 

but an establishing or authorisation of institutions*



The previous chapter showed, how unjustified is the 

from the premise thet sees* 1 f 61 and 71 fit en Abstract doctrine 

of separation of po&<.rs» to the conclusion that »u«h a doctrine 

»•« Intended or contemplated by the foim<lf?r® of the /»u»trall^n 

Constitution. The present ehapt^r e^«lcs to prove that th«t 

conclusion not only i© anaupportcd b^ its preasdecj but also Is 

ttctuu-lly i'cdse. For it seems certain that the founder* intended 

to c'steblieh the Intcr-vtste Oommiotjion as a "fourth org&n of 

the Oonatitution H t endowed *ith executive and judicial po^ero for 

purposefi of eaaini£)tretion* But if this IB eo» the suggest i^n 

thet Chapter III is intended as an exhaustive and exclusive 

dispoeition uf all "judicisl po^er" cannot atana» and the further 

suggest ion that po»ere» in the ^batraet sc?nse« are elwsys to be 

kept eepr^rete is &hown to be t not merely unproven^ but 

untenable*

elso see^cs to show thet srbitretion waa aineys 

regarded en in swrae sense judie.ial In its general 

es certainly involving powers of enforcement (moat 

thought of fio inherent in the arbitral tribunal itself;} and

09 possibly not sn exerciae of thst "judicial power of the
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Cocsaonwaaithv* which was granted to the general Judiciary, 

ordinsry courts. established by Chapter III.

The chapter looks forward. moreover, to disputes ebout the 

arbitral pen- or that will be discussed in Chapter Sine, and seeks 

to show that certain rival conceptions of "true (Australian; 

federalism1* grounded the rival characterisations of arbitration. 

Purther f these rival conceptions of federalism ere shown to 

ground parallel dieputes about Judicial powers end institutions 

and their place in the Constitution*

Finally, the triumph of Isaacs J**s conceptions in the 

Qsse and ^Icxender '.B Jg$ sq * and the rejection of Bert on

J.'s opposed conception®* is shown to be a reversal of the 

intentions of the founders.

I 

The orpine of a. 51. . ixxxv)

The power to legislate with respect to conciliation and 

arbitration for the prevention end settlement of industrial 

disputes extending beyond the limits of eny one wtate wee 

always aesocisted Kith. Judicial pover* The first hint of the 

matter was given quite early in the Convention of 1891 9 when. 

Kingston
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There la one other matter in c onne c 11 on y ^ t h t Ue.
of g» eder jKllclerjr of vhich weought not to loec sight. I should be glad indeed to eee g federal tribune! establishment for the settlement or industrial disputes.*.. 1

In Committee of the whole Convention, Kingston said:
I deslr© to propose a new clause, to follow oub- 
clause 22 [of the then e.52, nov; s.51], as follows:- w the estsblishraent of courts of conciliation end arbitration, risvinc jurisdiction throughout the cormionwealth, for the settlement of industriel 
disputes*4 ••..The adoption of the aaendment which 1 now indicate i&ill not in the slightest degi*ee inter­ fere ??ith the lowers which ere at present possessed by the various" Btete legislatures to legislete within their ttete limits.., *It is impossible, hsving pegerd to the disastrous effects which are occaeion^d 
to society generally, to leeve Uu contending pertles to fight the matter cut to the bitter end, end the only laeenB v,hich occur to we by which oaae good can be done ie the eppointi^nt of c tribunal quellf iefi to investigate the m&ttero in dispute, to reconcile the rsrties if possible, or, if ouch e course be Impossible, to pronounce &n aw&rd ^hich will fix whet, according to the decision of the court is rig it and proper to be done, and iill cerry fcith its pronounce­ ment the idfienc of enforcement ••••^

Kingston hsd thus, in effect, sketched the essentiel outlines 
of the arbitration system RS it wee to be considered in 
..'.IcjcanderVs Or.ae> Griffith's reply contains, likewise, the 
germs of hi a own judgment in that cese:

If th© court is to have jurisdiction throughout thecoatuonwe&lthf eurely it will be a ye^erai, coart. Thatuf , . being so, the amendment ought to be inserted in that pert o; the bill *hlch deals v-lth the federal judiciary ,.«.Ve could hsve provided for all the judicial 
powers in this section [the then B.32J if ^e had wished to t'o so* If it is desired that the coa»aonweelth should have power to establish ouch a court ©e the hon. member EUEYT eta, upon which I do not now express any

2. 1891 D>
1614 (e*aphoais edded; • 
688.



opinion, provision ouaht to be made for it in 
the pert of the bill which deals with the 
judiciary, 1

So Kingston bowed to Griffith's wishes, and withdrew the 

amendment for conelderstion ot a 1? ter etsge. He did not f 

how ever y accept ell the implioetione of Orlffith'e remarks, 

for f ru ho eaids

in the natural order of thln?r, it ^ill hf>rdly be 
proposed to conf < r upon .the., ordinary, ...^.dersl 
Judicature the povere which could be only { rop< rly 
exerci^eble by a co>obiercial tribunal such as thet 
^hich it is proposed by the aaenduient to establish. •« * 
that will not be a federal court in th* ordinary 
acceptation of the provisions contained in the 
cabecquent portions of the set deal ing with the 
establishment of © federal judicature .2

then

A fet? days later -in^aton again moved hie aniendiaent » 

tii-iie ^ith regard to the Icedinr section of Chapter 

clause 69, now s.71*

I propose to move now the addition of words to 
psrticultr cleui • e» which vill £ive the federal parlia­ 
ment po^er to tt establish federal courts of conciliation 
end arbitration for tht settlenent of Industrial 
disputes* The amendient I desire to rac&e consiete In 
the addition to the clause [69 » no¥ B.71J of the 
following wordes- "incluainti cour'tB of conciliation 
end arbitration for the settlement of Industrial 
disputes" •••• The first duty of the proposed tribunal 
would no doubt be to endeavour to reconcile the 
parties. The second vould be, in default of success in 
the endeavour to br:'ng about a r e cone il let ion between 
the contending parties, to pronounce a decision accord­ 
ing to the [substantial] justice of the case, which 
decisi-jn should bind the contending pai'tiec? for a 
limited period* end which should be e&peble of enforce­ 
ment . ^

1* 1891 lj 9 688-669 (eaiphesis ©tided)
2. 1891 Df 689 (emphasis added),
3. 1691 D, 760-781*
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V/« have quoted Kingston at some length because hie two speeches 

of proposal Btraddle the arguments used in /.lexcnfcr* s. -;.s.se» 

On the one hand, he seems to h&ve intended the element of 

decision ©ccor-din£ to "substantial justice*1 and vhe.t the e urt 

considers "right tnC, proper", stressed by the majority in 

Alqxan.der * s 0s ̂ e_; end, on the other htm<3, he seeias (though t-*is 

is perhaps © little leee clear) to have intended the arbitrat­ 

ion court to have the powers of enforcement PO etreBeee by 

the minority - the court was to "carry with its pronouncement 

the oieans of enf or cement*1 (which ie not necessarily the ©erne 

thing es 8Gyin£ tact the court*& decision M should be capable 

of enforcement")•

In «ny event, Griffith was now obliged to stete "is views 

on the substantive cruestion* He went straight to the root of 

future difficulties; the ensuing interchange of views contains 

ell the elements of that decade of controversy in the High 

Court that rreceded /-Ic.janderla Ga

I should like for ray cmn satiefaction, before voting 
on this question, to know hot,' the hon. gentlemen 
malces out thet his auendinent is not an interference 
with property end civil ri^jhte? Thet i£ the difficulty 
I feel. If coirts of concilietion cen be eeteblished, 
if enythint: cen be done to settle labour disputes, I 
thinlr. it is © oo*er the federal psrllaiaent might very 
veil s.eve, 3at .T h©ve been tryin;. for the Icct three 
months to see hoi? it could be put within their function 
without interfering with the proper function of the 
states.

1. AS to which, see Ch« 9, lA.frs,
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o the hon. delegate object to it on 
he ground that state msttere should he regulated by the at&tee theueelvesV

t rtainlyj property and civil rights areleft to the Gtetcs.

•••Fitzgerald* Suppose the federal court gave a 
decision which van et variance v.ith that of the 
courts or the verlouf- states, whtoh mould rule?

'*he question which the hon. member, Lir. ~;erald t r.sl-:s is a rather difficult on<* to answer* In faerie a the supreme court in each state is supreme in its o\vn limits» anc so is the federal court supi't^te iii its limits f end the same point might be decided in t*o different ways, and both decleioiF be executed in the saae stete**** Thet leads aw to another question - how would the decision of e coui-t of conciliation 
be carried out?*•••! confess I feel very greet doubt whether tht; provision should or should not be put in 
here. 1 do not thinic that the hon. member» lr* Kin'.'Stony hsa removed the difficulty that I feel ce to it being en interference with property end civil rights. I'oea the hon. mcmbt-r m> en that a court of conciliation 
might direct th&t theva^ea of ?/orkiiien might be raised?

: That is 8 question of detail•

Griffiths It is e question of principle. Does the hon. raeuiber mean matters of principle like that, bee easts that might entirely depreciete the value of property 
in e stete, or drive en industry out of e stete? Prom that point of vle^» my vote will be determined in the matter. I think, lauch ea 1 deeire to get this po^er 
for the federal parliament! th^t v*e ou^ht to hold fast by the principle that we are not going to inter­ fere vith'tht- rights of property in the states,1

Kingston's amendment was thereupon rejected, by 15 votes to 12 f 
both Griffith and Barton voting v:ith the majority*

Perhaps it was Griffith's insistence that the rights of
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the States were not to be Interfered rith thrt induced Hlggins, 

Y?ho rescueitpted the motion in 1897, to .;ive the now r an inte 
ktete character. Jiiggjne seems to heve been anxious to 

the ewkv/erd -.mentions rhich had been re iced concerning the 

status of tu»bitrrti:>n courts In the reciem! Oufioifcry. Ho

-

Now I vent to 8tfc3 cs r. sub-cleuc-cj [of the then cl«52» 
now B.5l] the words: "Industrial disputes extending 
beyond the liuito of any one M&te"..,*.'Ji' course the 
ob.ject is to enable the Pedcrsl Perliaaent* if it 
thinJce fit, to on ete Courts of Conoilifttion and 
Arbitration* ».© cpnnot tell what is in futurity, end 
I wont Biftply to give the j'eder&l I &rl lament a po\v t .-r 
to estsblir/h those courts if it thinlc fit* Therefore 
there v?ill hfve to bti an incidental nltGratiun in the 
judicature part of the Bill, so &B to enable the 
Federal i«rl lament to create a court for the purpose*

The last sentence of thlc passage, when taken together with 
Kiggins's failure actually ever to rpopose &ny each alteration
of Chapter III, foresh8do?;3 the ooioiguities of his ^ud^aent in

- his willingness. » ^>rha;>s, to believe that
the arbitral ^owor rrdght be .jueic::rdi» but his un^':: liingneBS to 
comit hianelf on the .-.iRtttr, ^ut hie sidfte snd expedients aid 

not. GCVC his clause in 1897* The old arguments o/:;slnst it 
v^ere revivtc^, <-nd new ones r**re used to i'ttoclc the H inter-.:- tate" 

chareeter of the clause. JTor did these crlticls.-.ic Isck e
certain foresight of the <?iffitv:'.-f-.ies i-^nc consi-.'-uencee in lUiich

2 future /eei'B v;ere to be eo prolific » .»yinon seejvis to have thought

1. iSS'TD. 782.
2. See, for example, McMillan , 18971), 783
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that the proposed tribunals ^oalfl not be federal courts within 
Chapter III: 1

*t would be impossible to Bay at rchst tine the 
o%\ rilow into the EC!; Joining -Jtfcte begins and ends. If 
the Federal Parliamrnt i® to decide -

Frasers The .judiciary.

Smogs I do not think; it \yould be the judiciary. \Ve 
lawyers do pour oil on. troubled ^atei*s, but that is 
rather in e tribunal of contest than a tribune! of 
conciliation*

In ansiv r to this, Kingston suggested, in a purhapo designedly 
vague usnner, that legal problems iai£iit po&eibly be dealt with 
separately ipoci the proposed 7.or3e of the arbitral tribunals i%

I sympathise r.lth the remark which fell from r* Pi 
who suggested that s natter of thii? sort irdcht coiae tender 
the Federal Judiciary, "e do not ask eo touch BB that* ^e 
do not f?sk that there should be, os pert of the Conetitut- 
ion, an elabor&te sn£ highly-paid court permanently cons­ 
tituted for the purpose of contesting to the bitter end 
any issues placed before it by r. noble e.nc? .auch maligned 
profession, v.'e do, however, »sk thi t in the interests of 
the -.tste the Federal T-'trliRi^nt sh-jul,^ be clothed v.'lth 
the euthority if it sees fit, to call into existence 
tribunals uhich Kill prevent inc!ustri&l disputes of the 
highest magnitude, which will conciliate the pr.rties et 
the earliest possible atsge, prevc-ntin^.. huge lose to the 
parties concerned, and even .rpeeter loss to the co-ariinity.

There ©r-e, of course, possible interpretations of this passego 

other than the one we here suggested; it is difficult to fcnow 

whether Kingston 1 s eixphaeis v-as on the syotem of tribunal© as 

not being written into the Constitution, or £s not being courts,

or es not beinr;; elaborate enr hip;nly paid courts* Perhaps a

1. 1897*^ 790.
2. 1897S, 790.
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more enlightening p&rt of the speech is thet which stressed that 
the system rae "in the intereata of the state 1*; and there em be 
little doubt thst the arbitration system tras always envisaged 
by its supporters in the Conventions as : , votection of state 
(i.e. conrmmal or public ) interests rather then of the private 
righto of employers piafl employees. But for the moment 9 the 
eupportcrs of the motion were not to heve their \veyf end it v-aa 
reacted by 2? votes to 12» with Her ton and o*Connor ranged 

t Issncs entf Kiggincs.

hoi"f*ver > was but s» bottle; the ^'ar wss ?/on 
in 1898, with Hi;;£lns a^ain leadinf; th,. campaign, ouceeeBfully 
at last. The ner elfiiee proposed to be added to the then s«52 
[now 0.51] was substantially of the form it has today: 
"Conciliation end fcrbltr^tS.on for tine prevention oi* settle sent 
of industrial disputes extending beyond the Xiuiits of any one 
State". The supporters of the motion seen to have been 
confident of victory on this occasion, and their speeches were 
by no means BS ambiguous Be in former y^are. 7 hey left no.

envisaed jaIci havg •'>o/r of
ffes ...«It will be for the > tderaL i'ariiaraent to devise

sooie ..eaiie oi giving jurisdiction to e competent tribunal 9 
and of eonf erring i|fior| that tribunal po^er to enforce 
its dec IB lone. 1

1698I>» 182 (eraphoeie addedj.
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2!i : ••••it seems to ae .prefer a' 'le to provide.
against the necessity for police interference at all. 
I think we can do th^t, no 4; by evrrnginc i'or the 
arbitrary interference of the Government in matters 
of this sort, but by giving porer to fc competent 
authority to provide facilities which *ill enable the 
,>artiee to & dispute to agree by the establishment 
of courts of conciliation, <Rm% if they desire If, of 
courts of nrbitrttloti, which ehoulr? hpve the power to 
enforce their eitvsrd upon those *?ho Invoke their 
irit e j? f er e r.c e • ̂

On both el dec the; ol<? arguments rrcre repeated ~-ith force and 

clarity by the ol

_: ••••! desire very str^n::"1-.;* t-:» r^upo-jrt the 
tnent of r.iy honorable anr5 lenrned friend '(Mr. Ulp 
in this respect* 3. do not agree v.ith the -?i'0i.-^sit on 
that providing a remedy for a know evil invitee e 
re our r one -; of t ae t evil • • « « 2

••• •.you will henc! :>ver to the r'eder»el I rrl lament
one of the aoct pregnant sources of heet &n<3 peas ion
the t c ve r r: ec in ve n

r e i?o not propose to hn.a^ over contzrcts and, 
civil rights to the* Federation, anc" they are Intimately 
allied to this question, ̂

ort ••••'€ base our oj)j>osition to the insertion 
h2 cilraiBe In the Federal Constitution upon this

iiiy - tact the iii&tter is t tatter not for 
feeler ol control but for state con A,rol««*,l hope the 
result of this discussion ^111 be thst, however rauch 
we ra^y feel in Bynapfitl^y ^Ith thlr> sociel experiment t 
we shftll ooy thrjt it is one to be cond:iete<? in our own 
Stetesf f.nd thr.t we ehrll not add this fu^the-r po^er to 
those ,Tiite sufficiently lerge r,'hl^h have bnen vested. 
In the CoTa-

20 18981), 138.
3. 1893B, 191.
ii. 1898L, 199.
5. 16981, 202.
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Some of the members who opposed the cleusc on this ground of 

State rights were, nodoubt, motivated sleo by aore or lese 

"party political" beliefs; in 1897 McMillan had rested his 

opposition on State rights, but in 1898 he said: 1

I hold - vnd every year of ray politico! life hae made 
it s iTiOre sacred principle to ;ie - thtt the less the 
Government do, except In acting as policemen in trrde 
disputes, the better for the

It v;as this remark v;hich are?; froLi £ingtston his retort that 

arbitration would .oake ''police interference" unnecessary* 

Kingston, no doubt, v.as politically a radical, and ^c^lllan a 

conservative ;** but it rcould be merely dog&iatic to assert thot 

perty political motivations were prihiary on either side of 

the question. rJIie priiaary pre-oceupation which can be inferred 

from the evidence - prescinding from £ll doctrine ire pre­ 

conceptions about the role of ?''politj.cs ?! in legal statesmanship 

- was with the proper distribution of powers ss between Coniaon- 

v;ealth anci • tstes. I1 he clinching argument ?v as D:

V.'e should provide in advance for ell conceivable federal 
contingencies, strengthen the Federal 0 overmen t» and 
trust the Federal Parliament to use its powers wisely,

"Trust the Federal P-rliaaent w \i'as s slogan v/e shall hear more 

of. It T? on that particular battle, and that v;as the lest of the 

series. The clause is \?ith us to this day.

1. 1898D,
2. See Dealt in, O-Q. cit., 37*
3. 1898D, 203.
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II
Thq tr?o corrections

Two strands of thought ran through the controversy about 

inserting e.51 (xxxv) . The present section seeks to dre?. them 

out at greater length f for they ere woven into the greater «?eb 

of the Conventions 1 whole worte*

The first its the notion that federation wee 8 setter of 

fttetes rather than of individuals,, that priority in the rasking 

and working of the federation ^as to be given to the interests 

of the states, an^ that these interests ?<fei*$, la i©ct f

superior to the interests of individuals or of the people 

consi<?ere<3 PS K whole or ee & raa^ority ol the whole* In p 

thie notion expressed no more tnen the political prerequisite 

for any uniting of tiie six independent end rather jealous 

colonies et the end of the nineteenth century. AS fsuch* it was 

Inevitably the first of the Perkes resolutions , laving down the 

ground-rules r,nd gaide-lines for the first and the succeeding 

Conventions:

1« That the powers and privileges enc territorial 
rlchte of the eevercl cxictinf^ colonies shell 
remain ints.-t, except in rcsp-ct or sach 
surrenders ae may be agreed upon as neceesery 
and incidental to the po^..;r tnc? nuthoi»ity of 
the l-lational Federal Ooverntuent.1

rights 
But the notion of titeteeA'ent beyond the raerely limiting matter

of political practicality; the crux of the roblera tceo precisely
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to tie te mine ?>hat ought to be *'agree<3 upon ae necessary end 

incidental to the pcmtr and authority of the .-Tetioncl Federal 

Government"; and the priority of States rights wes the basis 

of one eolation to thet problem. It VGB e solution which wee, 

es ?e have cane to expect, regarded -,iore end more explicitly 

en "essential urincii-le of true federation", es soraething 

oper' 1 to t* general conception of feceral government"* The 

alternative solution postulated. e»s e basic principle thtt 

common social ia&uts shoiild be ue&lt v ith by the central goyern- 

aient, cno VGL; villin;L to recognise the j^tereyts of otatee £U§ 

States only BO fsr fce politicel exigencies made e atore or iecs 

unitary cctii.ion^ufclth unacceptable to the voters. >ut the iStetes 

rights eolation was grcwnOed on the principle stated by Griffith 

in hie first speech to the 1891 Convent ions''

And here let uj£ insist upon the essential condition - the 
preliminary condition - thst the separate states are to 
continue es autonomous bodies, tnrrendering only so loueh 
of their powers es is nccesstry for the estsbliehiaent of 
a geaurel £;ov rn*nent to do for thtifi collectively r;hst they 
cannot fo ts ^ collective bod-r for themselves*

This eraphesie on the continuing rights of the Ctstes underlay 

the pre-occupf tion of the eerly Jonvtntions with the coiapoeition 

and powers of the Cenate; for this House of .?Frlia.T»ent wee 

conceived of es a States House, in which every r tate wes equally 

represented. Bo Griffith sftir1 , at the end of his speech on the 

se,,ie occasion: ̂

1. 1891B, 31.
2. 18911), 38. See elr.o 1891S, 277. See also the Report of the 

Ketionsl .'.'eclerel Convention, 1697



The relative constitution ana rowers of the two h uses 
of the legisleture underlie the thole *,. - list T;C hcve 
to do.

Hence f too, arose many of the references to the American 

Constitution, for thl£ nerved ae e rallying point for the 

supporters of States righto, 3 net es the Hritiah system served 

9S ft rallying point for th? supporters of c :aore unitary eyster 

nd r;lth t a tee rights i?ae fl86oclr*t< d th?j ideal of B strong end 

inflexible Oonstlt-.it ion, vhily v,,ith the :>ther position w 

associated fi c&rtsin emphasis on nationalism and popular 

democracy*

Let ue observe Iht- t*a pOGiti.mn as they were 

on diverse occ;. , ;. : •-,..: ,ln ell three n^nvontionsi it is important 

to notice v'ho were the speakers on --oeh ride. Ve can begin r,lth 

3erton f B firoi speech in 1891 ; 1

• ••before Kit tin.;' ^or-n ~ f'houlc" like to reed B few woi-ds 
vhich struck me on looking into e v:ell-'cnown euth-jrity 
IgBt night re to the edventsge of a feeler si union end 
the diviRi^n of power. I find this in ntory'e 
'•'Ooimentai'les on the uonstitvtlon of the United States"* 

- Q boo-c, as I said, that IB of the highest 
it:/; and i think the pssesge ic calculated to 

give s deer indication in a v ry fet? words of the result 
that vsil'l foil or? upon the exercise of proper caution in 
the maintenance i on the one hsnr, of the exec-jtive, 
parliamentary » and Judicial strength of s general govern- 
Jient within the powers assigned to it, and, on the other 
handf the tnaintenancd of state rights in all setters v.hich 
it ie not considered nccesseiT *;o henc;! over to the federal 
authority.

1» 1891 B, 97. &ee aiso Barton's first epeech in 1897s 
D, 21.
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s we alrsaajr knc/.v, men Ilk® barton ana Oriffith had a fi 

greep of the American Const itutlon; other iaen, like "ar-h 

had »ore enthusiasm for e passionately desired bat vaguely 

conceived national government, than understanding of what 

"federation" mi^ht really involve, or of nrhat port of conutit- 

utijn rss both -oliticelly attainable rno legally coherent. 1 

But there ^ao, eopecislly in th© Conventions of 1897 and 1898, 

a third class of delegates who were never confused, who had e 

firra grasp of the American and Britioh const! tut ions, end who 

opted, by and 1-rge, for the British model t These IT ere Lien 

li£e Isaoce end Higginc. The Important thinn about these 

oelerroter. is th.?t, though their* viex?s were almost slrsys reject 

ed, t^er never tired :<f '-nittin- tv. <*<*<, nor of nx-V'ln^ them
' ' n - . * -,»l, *>V

to cvcr.7 clause in ^-hioh they vere ot ell nt sts're.^ Indeed >

1. ^ee f e,g., the late re •ranges between Griffith and 
1891 T) f l«50 f U5^-JU57.

2. Gf the re;-iark6 Qf '. eakin on the ^lt.,ce of IGGSCB enci n 
in 1897 : ''loaacB w^a otlll r^ore nfo^tinBte in tTie 
L".^reacion he croetcd* for though Ma ocutenese and research 
soon won remark, hie endeavour to oomhuand ©Iteration by force 
and liia constant eppcal tu th g^rusr-el principles of 
democracy fell ftat upon his hearers. He thue drifted hope­ 
lessly out of t>,ueh with t;ie Convention snd of the Constit- 
utionsl Goranilttee it here in e oositivc .nsnner and with e 
van&th wiiioh PM; peered, to be cietcticn, he laid down tne 
law to his hearero thrt (sic] they retorted upon him 
bitterly end rose a-oinct hi n in revolt. Gtonished 
et this unexpected fievelop,ient but net deterred, end too 
prouc* to aco]c fiymci.t^r f^o.i friend or foo, ho tooic aie iM,y 
alone along s very unpleasant path,... Co for as Ki£gi*u» 
tOv>k eny sction, it wos in opposition to the rest of hii 
colleagues and to the rest of the Convention eo thit h<-; 
began to be reckoned a .-ere irrecwJicileblc . . , , u j gj3.de rgj. 
L.tory* 78. But on Icsacs in 1898, cf , 85f88: and on Kifgine, 
88. On the £;ntagonifiui6 ^ro-aaccl by .ar.ccs'a '*d.icaineeri4g M 
attitudes as Ooaiionwealth attorney-General in 1905, see

(continued °n next page)
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rchen the final *.'r&ft Bill was submitted to the decisive 

referendum of 1899, Isaacs was the necret raast«~ridin<: of an 

abortive government and newspaper campaign against It In 
Victoria, 1 while ] I logins led a public campaign against It with 
a series of esseys ancr addresses collected and published &s 
8 b >ok In 1900. In the refece to this vork, Hiding wrote i

The object ie to put on record the ^rineir-al gr 
on which the bill was opposed by so aany thousands of voters in Victoria and *?ew >--outh 'alec, air to show 
thfi gall ant i uphill light - v/hlch ^ee to & great extent successful - for a constitution iiore flexible, for a 
Federal nrl lament uiofe aueriable to the vill of the 
people who ere to live under the federal IQTCS.. *Kiven 
aore v;ould have been achieved by the Convention but 
for a cert sin pedantic tendency to Imitste the U 
Stetee conetitution> in faults ea well &s in .

The body of the book r tailed egeinr t "this vicious Byotem of 
£0ylng « eepercte voice to state intereets so Egelnr t Auetrallan 
interests". ̂ There WPS 8 boisterous vehemence about men of like 
opinion; many of their expressions of opinion in the debates 
of the Jonventione took the for^i of interventions und exclamat­ 
ions:

Holder: ••• «^e are aseeaibled to obtain a /onKtltutlon which will £ive ua a true Federation, and I should like to add that %hat 1 thln& we went IB o deraocretlc Pederetlon.

(continued from previauc page)

H.G, Turner, The ?lrst Decade .of the /^atrrqian _Cyealth U911), 110.
1. i)(iokin, op. cit., 90-9^4.
2. II. B. Hig^inOf .^B^ays and Addreapeft on the v- 

Oom.-ionwealth Bill U900)» Frefecc.
3. iilggine, op.cit.t i 
k. 1897 I>. f 1W*.
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• •••Vh&t ;.»oclel ere we subotp.ntielly to follow - 
not on every detail, not to the length of every £d 41u8t~ 
merit or c-cuaprouilce, but ?.het historical model f amongst 
all the historical rnodele, will we prefer to take as the
on*-; thfit j:vist be follor.ed ::aorc closely than uny otiierV

lseac,§t The _,rlti£h,

'^44; ••^Then. if ?;e tsfre the Hritioh Constitution as 
our model, the Executive must foe responsible to one 
iiouse.

laetca: He or, he £r.^

.. •Ijourlcc: They have no Constitution in England, except 
custom.

Held; Tley have the beet in the v

i Heer» herr. The nearer we get to it the better 
it Tv'ill be i'or *

There is no doubt thet, in general trrr.c, the vier-c of l 

end hi £ ,glnc JH the BC ..xttcre were t«ie snpie, in op>>oaition to 

Griffith's principle that only those nitittere tt*:re to be coau. 4aJbbed 

to the centrsl govcrnraent ishich .ooulfl not be cle-elt %ith by 

r>tetcsf even collectively, they ergued OB

r?i Is not the tmo principle of federation this: that
you fltfst select such matters as ©re all ac&alttadly 
collective intcTe&ts» distinctly frora purely lucfel 
and then in legislation in regard to these setters you 
endesvour &B far CB possible to obliterate whet are, sfter 
all, Hicrely arbitrary lines.

1. 1697 !>f 27U-275.
2. 1898B, ?030.
3. 1897^> 373; enc"; cee Iil££in&, op.cit., 121, The pesBeBe from 

Iceeco Vvss sn intersection in the raiddle of a speech by 
Br-rton. In the luet of debtte Barton replied "I think my 
friend has stated the principle r;lth correctnere"; but 
this amounted to little uiore than & epeee for thought, 
wee ioauedietely qualified out of meaningful existence, 
The apparent sfiaieaion c'oes not affect '3£i*ton f s general
position in the ^tatee rights ocunp*
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This principle was stated even .aore forcefully* if leas 

precisely, by loaecs after the select Committees hsd reported 

back to the 1897 convention: 1

*-e say there is henceforth to be no distinction between 
us; let as blot out of our future history and of our
future politics the srbitr&^y fact thot we are residents 
of different colonies.

The exhortation - though its echoes w..re never to gro^ faint 

in the ears of Isaacs hioiself - was lost on the greater port of 

the Convention* The more efficacious vie* was that expressed 

in 1(397 by Trenwiths 2

The Constitution ie the guardian of the ->tete rights.... 
if re lu<ve & proper federal - - rli& .ent v/ith e proper 
Pede-rel supreme Court the Jonetitution will he the 
guardian of the t&te righto-

Or in 1898 by Dovmer:^

The very essence of this Constitution ie the establish­ 
ment of a OOEWion'wealth which ie not to interfere ^ith 
the rights conferred on the et&tee, anc 5 s tribune! to 
d&clere when those rigiita are imperilled* To provide 
thst the - ..-li^i.-ient - the very tribunal v;hosc juris­ 
diction is intended to be questioned* or- over the exercise 
of vnooe juriodiction therr it to be s super vicing ^-jwer
- ohould be the authority tu decide what the tribunal 
ahoulO be tlu.1 is to sit in Ju£g.a«-nt on it eel f, in 
disputes between it and the @tate&» is to make en attack 
on the very cardinal ^rincir>ler, on which Peters! Gonatit- 
utlone are established.

It wee no accident that the -tates rights position Involved 

a certain coiphasio on the independence end security of the 

High ^ourt. c.; ust as the states ^ouae» the oenete> was con-

1. 1897^ t
2* 1897D. 336.
3.
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ceived *s e cheek on the lo*'er House, In which nttat lines were 

to have no part, eo the High Court TBB conceived as a further 

check on the p.rl lament and on the threat that federal legis­ 

lation might impose upon the otst.es • Oranted the premises of 

the /tates rights view, this double check ves not gpoundleos, 

for was it not to be a principle of the federation thst "^hen 

e law of a 3tste is inconsistent \vith a law of the Coraaomveelth, 

the letter shell prevail, and the? former ehall, to the extent 

of the inconsistency, be invalid"?^ So the same raen who tol&ed 

of r>tate rights in the context of s.5l(xxxv;, telked also of 

the independence of the High >;ourt in the context of oy 

proposed clsuse

Of course, certain precisions are necessary* In the first 

piece, the views of these ;aon on both s»5l(xxxv; end ^yraon'e 

clause 80 \rere eventually rejected; though on almost every other 

raetter of consequence it was the -tPtee rights position that 

prevailed. In the second place, it is not to be supposed that 

Isaacs and Higgins were indifferent to the independence of the 

High Oourt. They rejected the extreme form of separation of 

powers embodied in tymon's clause 60, snd, ee we shall see, 

they had e uiore restrictive vie*; than itarton and 0* Connor on 

the functions of the High Court} but full weight .wist neverthe­ 

less be given to the vords of Ki

1. ^-rt. n.109; f -*'^<-: reference to s,109> 1898B, 1385
2. See supra, PP»6.29-6.3U.
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• ••it IB even -lore itap'rttive to pr serve t rie incl
of this Federal Court in the ^uetralian Constitution. In
the A,:ieA»lC£in Oonctit'.ition "e h-ve tint three authorities - 
the -xecutive, the ^egieloture, snr1 the Judiciary — ell 
distinct. The executive is not controlled by the .e^ia- 
Isture; but hv re under responsible government •••the
:<ectitlve fcnd the -<:£ islet are must pull toceth r. -o long 

as the executive is the creature of the ^egliileture* so 
long the .->e£ic;lcturc r..n^ it . .-.ur.t be in hcrmony, snfi 
therefore we have t^o greet pof.c.rs - the executive end the 
Legislature - uncer the ^uotrelian vonstitution having 8 
greet interest to pull one rey, r.nd hevin£ ever^ temp tet ion 
BO to mould the c'-ierscter of the High Jourt ec to get it 
to adopt their vie^s...,! sincerely hope that we will ;;ive 
[the Judges] the str ./nrcet tenure, end ..ir^e theiu es 
Independent of eny aen s fcvour one any .nen's hate ea "v? 
por-sibl

Thlc st6te:-ient is not by aru/ ineenc to be cUscoantcfi, But it 

is remr.'kable in th«t it »iirht have b en teken /row, £ speech 

in the British -->ri lament eonc',rnin£ the independent of British 

Ji?rj.P-es; th* re IB nothing peculiarly "federal" about it, ctlll 

less eny hint thet it iti the rights of the Otstes thst &.i*e 

et etclce.^ ?urt'nerrr*orc f it ic to be resc" in conjunction with a 

debste in 18£'7« The pree nt s.?2, then clause 70, as first 

submitted to the Jonvtntlon by the Drafting Cotniiittee, ran:

70. The Justices of the Ili^h Court snd of the other 
courts created by the - arliauent:
T Shell ".old their offices during good behaviour: •*• 

III key be removed by the Uovernor-General with [the
advice of the ?cd-crcl -xecntive Council] , but only 
upon en address from both ix-uees of arliauent in
the f.f-ine seoeion praying for euch reiuovel,. . .3

1. 1838IJ, 27^-260.
2. Note also th«t Hif^lne, es e fiff.ibcr of the first Federal 

^erliament, oppoeed the e;:. * c ...~^^n- -.nt ji' the High Court 
SB on unnscess-'r *.r luxury: eee v Gawer f 

and Lja.Wt Vol.1 (1956),
3. 16971;, 936.
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Of thie -i/i

Here re si»c introducing Into the ,„ • .-ncititation «u3 in
relation to the <. lu-icisi'y thrt «hich b'-longo 
to a unified Government, namely, the ^- r of 
of the dutlfe-f.iit *hich dotio nut exist vhera toe

iH,rfMct § in the

*hieh it **B ;;i'iins who

I think ^e sa»i»t truet the Pedei'al • f.i-li»-:tent in thie 
thing. I Tincl t/.yt in thic ::\>use f ae soon &s it euits 
^n h'^n* .ueab^r to truat the 7ecci'Rl . 'T.rllP icnt he 
so f end i*e soon as it does not auit him, he c-ayfif <!i

on the ;"ollo^in^ dey it -as Irs-ca Vt-iio ,^

, T thin^c if fce tokc tlxe ^o^lt .;-.,n. thr-t tru: ^ 
ere not to bo removed on the vote of tht- t^o nousce 
of . f.i"liax^ent [ths.t i£ f v.it^oul tin. re iv-rceee&xMly 
beini; groundB or incapacity or Misbehaviour] ••• we
Rhftll v?e Tasklnr, f *;i-.r;7 /re^t ;iili&U*kep b^crts"- it vrill 
than alw&ya be? a matter in tii«p VJite bvtv^ecn tiic 
in the -fcrtic'ilE r* cast and the ^overnini: '-a .-.

It vai> this thtit cir«T3 Iroia .•yraan f n.c ,x,-t_,n the rdc-rt t'hfct 

leases die! not "'sufficiently ciecriiainr ; .e between a Oonc-tit-;tion

in the unifier* ttate end & Fedta'ctiori • *- ^ t> uaurl, lessee end

c!i(' not cr;-ry the ce/, ^n the c,atm. occasion, too, they 

t.crt ae-ftf.te?' tin e. cloeely relr.ted issue, vhcn they ruprorted 

e action to delete the rcquireracnt in the then clause 69 that 

there shoal <l b-- ft fixed .uinluua muib 1-^* of puione .''usticee on 

the ri;rh ^ourt*- -nd what ?:erc th- oc botti f but c*.e-feet« for

1 .
2.
3.a.
5.

16971*
1897
1897-'
18^7
1897; <

936.
) **, M

J ~j S *

31*7*
250. 951; end see aunre, p.6. 7 0.
9143.



the elogen "trust the J'edei-ol ; r«rl lament ''?

-?or the G..;coru'i strand running through the controversy 

about incertirxc o«5l(xxxv}, was the slogan (rather then notion 

atrictu ncrir.QJ that the federal -'r.rllninent ros to he truBted 

to net in the b^at interests of .:.utrrJ.ia» sn^ co eoul^ safely 

be entrusted • ith ?,' ' de powers. *o>;ietia33 uoer? b/ the re^rf. 

s'.iveo of fie Ir.i'^er :.tt?teQ aiuiply in their o?;n interet..ta, in 

the souths of [ion like Isaacs ana Hi. .gins the ai^le phrane, 

"traot t'\e vedernl . v^lla ..lent" , t;aa inevi ;,ebly laden '"ith 

connototion,-.? of notionnlia;!!, popuipi' deaocrec,y> and of unitBr 

enr' flexible, SB opposed to federal end riglS, concept ions 

of the Australian coa»nonv.esltlu

Tha tv»o sti»©n<3s of thought wsre t2aac in ri»ct the e 

thread, seised £t different en 6s f;iic7 sewn in. opposite directions 

by uen v.ltii i-iv&l ^atterns for the one n.ei tapestry of £;ov?;rn« 

raentel 3iRpocitlone« The swae -en uho etrcese^! the iudici.^1 

ch.--racter of srbitr&t on. 7, ere those opposed to adding e.31(jcxxv) 

to the pov rs of the .? srlia/itnl on the ground th&t it ?;es a 

pov,cr proper to the ...tikt&c;. Throughout tfce --onvcntionr., they 

¥fere upholders of the teles, of tl).e ui^i 'Jourt fe the 

protector of v,tfett rights enelu'ined in the Constitution, a^einst 

the i : arll6tuent» and of b rigid separ^tiun ol the nigh .-ourt 

from the Oo mionv^ealth ^xecative end I>egiBlcture. On tht other
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hand* the same men who stressed the character of arbitration 

es both discretionary and a setter of public interest rather 

then private right, mere those who proposed adding 8.51(xxxv) 

to the povers of the federal r? rliament, ^vhose pavers the lead­ 

ers ^end future Justices; &mong them sought always to increase, 

against the residual powers of the -tetes which they 

arded 68 ujcrely arbitrary territorial divisions standing 

In the *ey of the greater national interests of the A 

people.

Gertein correspondences between the 7 era nalitiee on cech 

bide snd the personalities concerned in the T^hest.

will not have gone unnoticed, though 'he

precise significance of tliese correspondences cannot be evaluat­ 

ed until the dcvclophicnte of the intervening yeere hfcve been 

analysed. But already o feirly clesr idee is emerging » about 

^het any such enslyeis is likely to reveal. For, given the way 

thfct huaen uinds >ork t would it be surprising if T;het f in these 

test ce&es, h:?d seeded simply s contrast between independent 

conceptions of "the juciciel power of the Cocsuonwealth 71 , proved 

to be in fact & uisnif citation of contrasting; conceptions, or 

ftebs of interlocking conceptions, of the whole federal system 

and of the proper working of all it» parts? In Chapter )Une 

it will be demonstrated that this presumption is strikingly 

confinaed by the ten years of juciici&l controversy about s«51 

; thet preceded ^



m
The originG of the Jqtftr-^

did the founders actually say or think about the 

meaning of the Toord "judicial"? This is e question that enaerges 

naturally in connection with the intep-^tote Oooiaisslon* For 

the powers authorised to be granted to this body include powers 

of "adjudication", and the question ax^iaeo wht-ther the founders 

gave consideration tu the waning of tuat word* or to its 

possible relation to the powers of the High Jourt and other 

federal courts eotabliehed untfer Chapter JII»

It seerafi to have been O f Connor, early in 1897» ^ho intro*- 

duced the Convention to the suggestion that there be an inter- 

State tribunal after the American manner* having power to 

examine the goods rates charged on the State railr/ays and to 

prohibit rates that effectively gave preference to or from e 

particular ^tate*^ Uymon i*es not slow to object to this

suggestion: 2

If yo i geve pover to the federal ^udiciery, or to a 
brench of the federal judiciary* or to a Cawaission in 
the nature of a judicial body to interfere *ith these 
rateBf you would iuimedistely constitute a continual 
source of irritation end discontent on the pert of the 
States who were being interfered *ith«

Perhaps hardly anyone ever really dissented from this opinion;

the Commission wee generally regarded as essentially an 1m-

1. 1897 I>t 61.
2. 1897^ * 139.
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perfect but inescapable solution1 or otherwise irreconcilable 

clashes of r.;tate interest, particularly between New oouth alee 

and her southern neighbour, Victoria. The rail?, eye of the 

two tstes sought to attract the goodr* of the Riverine district 

of New South '-ales to Melbourne in preference to -Sydney by 

"preferential" rates, snd to -jydnty in preference to Melbourne 

by "differential" retes* Here wag a political problem which 

v?es to find on eoacntially pregaietlc answer by v.ay of compromise, 

The first concrete advance on the problem W£8 aede by the 

Finance aoataittee of the 1897 Convention, on 10th prll the 

** Sydney Corning Her eld" reported:^

It rra resolved [by the Finance Comtaittee] •• . .2* That 
there shell be established by the ?ederal i erliement 
en Inter -Jtote co.a^erce cor.'unission in order tc deal 
effectively \vith all railway matters arising between 
States and to enforce the principles ,f o Quality of 
trcde leid dov.f n in the conotitution. 3. I'het the inter- 
^tete cotiiiriiBcion shall have pov er to rc^ulste Gil trace 
on cuch rivers v,ith their tributaries ee flov^ through 

OL- ..iore -tstee...*

In the Draft Bill which Berton Iftic* before the c;on vent ion on 

f thee<i resolutions were tr&n8lBted as

96. The J'erliarnent may nake lews constituting an Inter- 
utete vommlesion to execute end maintain upon rail* ays 
v-ithin the Oonir,ionv?ealth, and upon rivers flowing 
through, in, or between t?«o or aiore .tetee, the 
provisions of this Constitution rel^tin^, to trade snd

1. See Fysh, 1897^> 235; erirnhaoie added.
y ::ornlQ£ H e^^iq, 10th ;.pril 1897* 10 col.1.

3- 1897IJ, U52
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97* The Commission shell h^vt such coders of adjudication 
and edminiatration ae may be necesosry for its purposes* 
end SB j'.'-'arlieia*. • nt may from time to tLae aeter line.

The wording end arrangement °^ these douce B leaves little 

doubt that the Comlc-sion wee Intended as a body with powers f 

inter alia* of execution and enforcement. The -i suing of clause 

96 tt'as explained by Brrton thus: 1

Let Victorie and New South Vales each raeke preferential 
retee within their o^n boundaries and for purposes of their 
own internal traffic; but the moment these reguletione 
of traffic are so conducted that they have the effect 
of preference and the Inter— -tetes Commies ion can seo that 
they are made for the purpose of drawing trade to either 
i^tate from a neighbouring otete, they are interdicted 
by the Inter-- t ate Commission.

What did Borton mean by the word "interdicted"? I erhaps the 

beet direct clue to hie ucaning is provided by hie remark in 

the 1898 Convention, that both the present e,5l(i) (giving the 

'ederal arliament paver to legislate v.'ith respect to trade end 

coni-ierce aiiong the states; and a. 92 (gunrsnteein^ the absolute 

freedom of inter-^tete trade, con&u-i*ee &nd intercourse j j2

enable the High Court to interdict any traffic regulation 
msde by s state which usurps the inter-rtste authority 
of the Conjsr.ionrealth, • • .

The presumption, then, io thet Barton intended the Interstate 

Oomrniceion 1 B powers to extend, if * wrliament so cesired, to su.ch 

powers of order end enforcement &s would be exercised by the 

High G ourt. V,e shall see that this presumption is effectively

1. 1897Df 1108.
2. 1898I>» 1375*
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confirmed by the later history of these clauses • Bt-rton, indeed, 

shewed cleerly enough, in 1897, thet he recorded the Corooiiceion

BS e epecies of co rt vhen h« /ucerved:^

It inust not be forgotten thrt the Interstate '.^nrn lesion 
would have no power to adjudicate unleso a complaint wee

before them.

0' Connor's conception seenis to have been vifler* but to neve 

induced the powers normally associated vith le^sl process*

In ^inerica, for many years until 1873, the railways 
endeavoured to ^ork under the genercl provisions of the 
Constitution! but it VTPS found th? t it was a siaple 
mockery to refer to the Constitution, because there ^ere 
so msny ways of evod'ng it, as the only taoce of bt*injinc; 
evasion to book, wee the process of lau. It wcs necensery 
not only to QO that, but to h?ve & tribune! to fix the 
rate. Thpt can only be done by aone body such ss this, 
i'-nd it v.es f therefore, tho'i^ht well thst ihe v»o«3y should 
have the oover not only to adjudicate on thie question of 
ratec, but shov: ' lave the pov,er to fix rates, en£ alter 

m v,here they tre an iafringeiaent of the Constitution.

It TSS this example, aaicl O'Oonnor, that had been followed by 

the finance Ooiviiiittee in its recot kuendetions. r*heth< r he v&s 

ri-.ht or v»ronp; in his fcsticiatt the powers of the Araericsn 

tribunal v,^£i to become a matter of dispute; but, in any event, 

G f Connor took t. e word "adjudication" to include the notion 

of bringing evasions 01 the Ovustitut^qn to _b oic> by process of 

low. Ao ii>lr George Turner, the . render of Victoria, said 

further in support of the cl&use;3

Our energies should be bent on investing the . rrliement 
with the full authority to cive this Jominlesion the fullest 
possible pov.erb end authority by v.hich justice would be 
done to all parts of the Cowraomtealth.

1 . 1897I>> 1125.
2. 189T->> 1116.
3. 18971>, 1130.
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The poverc of the CcrrMieeion Tpere also finsocisted with another 

cleuee of the first Iroft of 1897. douse 92, which become 

deuce 25 in the final Ireft of 1397 and 6 battleground in 1898;

92 • [95] ^reference shall not be given by eny lew or
regulation of commerce or revenue to the parts
of one ..late over the ports of mother State, 
and any law or regulation zaade by the Ca.saon- 
Wfcclth, or by any : tttt, haying the effect jf 
derogating from freedom of trade or caaaerce 
bt t^ en the different pr.rts of the Coainomjeslth 
shell be null end void.

Of the reletion of clause 97 to this cleuse, Gym on s^rld: 1

The esrlier words of the clause [97] would 
give the CoMission the molest possible 4urie~ 
fiction for the purpose of r t- {j» il «• 1 1 n •/' th 1 i 
equality of trade.

Jerton

I thought I had I'tade ;:iyyelf clear on the legal 
position. A& regerds traffic north of the Murray 
{i.e. in the tiverina], it seems to me thst a 
Com'nieBion called into existence for executing 
rqfgid.3 1 ory. p_pr.' er B such ee rcli^te to trede eno 
coni'rierce ^ill heye to decide lithin its ^uanciete 
and v.l thin the provisions of claioe 92 &e to 
ivhat ie equality of trecie wnd commerce; f^nd if 
it does, end there is ar&te \vhich is repugnant 
to equality of trade end couxaerce between the 
.^tetesf betveon the different ports of the Jo imon 
v,f e8lth» this Commission ^iil R^r.ogete that rate 
or declare it nulrl Tand .void,

oo it is certain that no a priori limits were intended to be

iuiposed on the powers of the GotumisBion eiv! thfit, heel the

Convention been thinking then in terms of M types H of ^ower,

no limitetione ss to the type rhioh the Cormaission uiglit exer-

1. 1897^* 1136. (emphaio fc
2. 1897B» 1133- (emphasis edded) «
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cioe tfould have been envisage^ *fc* only doubt east on tnia 

consensus was expressed by Isaacs: 1

I wish to say, and in the shortest possible terms* 
thet I have serious doubts whether the Inter-State 
Consnission ivill, under the tcriae of the, sections 
as expressed, have ell the nor^-rs tust it is fondly 
hoped and expected it v*ill

As will be reedily observed, this remark could hardly have 

besn i.iore cryptic. Certainly, it reads like e legal opinion? 2 

if Isaacs never explained the basis of the opinion, this wss, 

perhaps, because he had already decided to contest the pov/ere 

of the commission in the political arena, on a more auspicious 

occasion*

The opportunity arose in the letter part of the 1898 

Convention, 'the attack on the ponu rs of the Commission es 

conceived in 1897 T && oblioue rather than direct. Turner, in 

whose Stste cabinet Isaacs wee ^ttorney-Cenaral* had by now 

gone bsck altogether on his support of the Commission in 1897; 

he moved to replace clsu8< ' ith a nen cleusej3

95B, The ?arilament may make l^ws to provide for the 
execution end malntenrnc^ upon railways i ithin 
the Oo^fionwofilth of the provisions of this Constit­ 
ution relating to trede rnr cojTuerce* and 
particularly to forbid such preferences &nd dis­ 
criminations es it *iay deem to be undue or un­ 
reasonable f or to be unjust to sny atste.

1. 18977), 1139.
2. Perhepe, at thin pertlculer tiiiie of day on 22nd *j>ril 1897, 

laaece wea in a reflectively le^l mood, for a few Minutes 
1 otcr he die' what no-',?ne els*.- ever really did, namely, 
forecest the actual legrl dilficultieB vtfiich rould be in­ 
volved in the ^resent &.92 f then clause 89. ee

(continued on next page)
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Now this essay in "truetiru- the federel parliament" seenia to 

hsvo made men li^e Barton r act, cl-nost instinctively, to 

defend, not the Inter-Stete Commission, but the High Court. 

For it wea then that Barton ractfe hie noi sble steteraent about 
his policy of always "objecting to every provision which seeks 
to take a??ay from the ? igh Court... the consideration of matters 
which should be ..miters of adjudication by the court, and the 

placing of them within the jurisdiction of the . srliment". 1 

Cn the 'netter in hand he uaid forcefully*^

TO take the control of scatters of this sort out of the 
control of the High Court, and to vest it in the i'arlie- 
ment, io & propo&sl v;hich 1 have a rooted objection to....

In an&uorin^ this objection, Isaacs began to display, perhaps 
for the first time, liu conceptions of judicial snd legis­ 
lative *>Gfeer that carried tho day in ^1 e^ei^der * e, Pas e « ^

Is it a q^r_qt. c^e^tlon pf dry law? Is it e i^ere a;aestiQn 
of _con^tr?iC't;.jhQ^ .^Q.f ^an _A.c.t.,.P-f .''/: rlrl^en t or of e regulation? 
If it \vere, 1 should oay, undoubtedly, l«pve it to the 
Supreme Court. But what 1« the -osition? You will heve 
to inquire into the political end comcierclel position of 
a coi;n--ry, end into the competitive claims wsfie on the 
various lines, end you will h&vc to look into 8 thousand 
©nd one eono Iterations wholly foreign to the province 
and ordinary juriediction of ?. oo;jrt of law. The Judges 
should not be asked to decide matters vhich extend into 
the politics! arena, snd <rhich might lend theia in very 
awkward entanglements, enc niake the Supreme Court e centre 
of terrible politic®! conflicts and controversies that 

;;o to the very existence of the etetee.

(continued, from -^revio-ia p
See alao ?\dl. Beasley, "T'IC C 005.1 om?e el th ........ _
Section 92-ita history in the Federal Conventions", 
50j, MUI.L.K. 97-103. 

3. 1898D, 1372.
1. 1898D, 1373. Supra, p.6.38n?.
2. Id.
3. 1898L, 1377.(emphasis Hdded).
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* Connor; ? oul<? not that apply to almost eny question 
:- un^er the :< nstitut:K n?

la sees: TJo, because en ordinary constituti rinl question 
ttOdlci be c'etc-r-uiintd by t .cone iGt-ri-t Ion of the ciocuiaent 
bt-fore the court. This is e totally different thin£. 
The c ons idcr e t i -'-no which relate to vhet ie s just rail­ 
way rete between different et^tee should be deter-uiinec 
by independent aien in * &rliat(icntf tnd not on questions 
of dry ISF.

The atteck jiounteu by Isaacs r.nc j.urner f therefore, uae to be 

three-pronged J i-'irat, the Coiiirnissiun v ee not to be Us in feet 

it still V;i;6 not; embedded in the ..o-it-.titution, but ^e-s (ii it 

existed et &1.1) to be the creature of the rerlieiaeut* secondly t 

the l erlif.ricnt, rsthe-r then any court or Comiiisei on, ^'.s the 

proper boc?^r to dt gl Tith the iesuee involved.. Thirdly, if the 

GoflEuiBSion was to be deputed to deal T.itfi these issuecp it *'&s 

to be in s purely dele^fctfcd ana uanist-rial ce; acity, ^nc e 

matter of Investi^f ticn end edvice rcthor then of adjudication, 

enforcement encl cctcriai native r etc- fix Ing in its own right. 

Any ulti.aftv.. powers of enforceuient v ould rest v, ith'the r'i^h

Court, as in the cece of any or dine., y fe^er*"! lerlBlr.tiv>n. 'But
? the aotive for the vhole at'.ec'r: ;*t£i ee c-.t. filed by Iscoco:

we desire to do is to raise the.1 :me simcle question 
whether it ahsll be th- iiigh Court or the Parliament.

letters of inter-- tete preference ^ero matters of policy for 

Parliament; in such & vie?* tue inter-^tate Commission v.ae

1. tee 1898i), 1379
?. 1898L, 11495.
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necessarily no more then an adjunct of . srliement. If the 

COvTijaieslcn were allowed pow<.ra of independent determination 

end enforcement, tfter the manm r of ® c^urt, * sr I lament's role 

would be superseded either by the Commission itself, or, more 

effectively, by the High Court to which appeal frora the 

Commission night lie.

This ettt ck: w-'s oo?oeed »t every ; olnt by O f Oonnor, -eid 

end Bcrton (who ell happens to be representatives of New bouth 

V*8lee; * Thus they objected that the solution of disputes 

effecting the Coaimonweslth and tae btete.x was peculiarly the 

function of the High Court, "deliberately put in the bed-rock 

of the GonBtitation" for the purpose. 1 Vhen th-^y were defeated, 

end Turner's clause 95B wpg passed, by 25 votee to 16, on 23rd 

February, they did not give up. Berton «nd .teid loet little 

ti,7ie in lettinj it be known that New South v al( e vould never 

consent to the iircft -3 it now oto<

The basis 01 the objection was r.tit'j<3 by 0* Connor BB f

The strongest objection which v,e have to handing over this 
power to the ./ecleral ^-'trlia.ient is that we are handing it 
over to a body which, however honest it i&y be in its 
intentions, is int rested in tat- deepest possible degree 
in the rle termination of the question.

1. See :teid, 1898i>, 1385; O'jonnor.
2. 13981,, 1WL2-1W7* lU67t U79. 
3« 1698Df li;73. -s Acid was wont to scy, «c»rliaraent v,oulc be 

e "tainted tribun&l".
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Manifestly, the only ro&d to compromise between the t^o prrtiee 

wes by way of e body that wculr be subject to the erlie.nent yet 

independent of it, and in Boiae pcn&c am logons to the High Court. 

This was the road that voo in feet to be tacen; the determinft- 

ion of the preciee nature of the analogy with the High Court was 

to be held over for a tiiite when tempers should neve cooled* The 

first steps towardb finding & middle ro&d by way of the Cai,iiss- 

ion cen be observed in 8 speech by a South Australian represent­ 

ative on ?iith February,'' one, a lew minutes later the crucial 

shift eway from the rationale of clause 95B was publicly made: 2

Barton: v»e have been talking e v-jry long time cbout this 
setter, but no ti;&e is too lon^ to avert disaster, and 
nothing but disaster will follov,' unless some aeeas are 
talcen to bring more closely together those who hold such 
vt.ry doubtful opinions on the subject.
Lob son* oupnose the rhole thin^ eo,lc be decided by the 
High >ourt or an Intcr-^tste -ouirn

Barton: If the raatter could be decided by the High Jourt it
would have s very cifferent aspect. But instead of
it to tne High ': urt +ir- hsve left it to the ^rrlisi
*rhich .uight vary ss time ?/cnt on, snd ..light be the scene of
combinations for the purpose of express iriff ^het otherwise
Parliament v?ould not express,

Turner: ' ould 7011 accept en Inter-Jtate Conimisslon?

Bar t on : ••••If -ir George "itirncr will consent to submit e 
proposition In reference to an Interstate Cora .ilseion. • • 
and i • -.• could accept thot proposition, his clr.ase v.ould 
no longer be necessary.

Turner; I am trying to rueet you by departing from my own 
idee,

1. Howe, 1898J, 1/475.
2. 18981*, 11:78.



About a half an hour later, Isaacs indicated that he, too, was 
willing to accept an Inter-State Commission "if it is a 

necessary part of any bargain". 1 within the space of a further 

half-hour a clause had been passed, taking advantage of the 
spirit of compromise. Grant of Tasmania moved:

950* Nothing in this Constitution shall prevent the
Liipoeltion of each r&ilvey rstes 'y any ste.te as 
may be necessary for the development of its 
territory, if such retes apply erually to goods 
from other states.

Turner and Isaacs, indeed, tried to insert the words "in the 

opinion of isrliament" after the word "may", but the tide had 

just turned against them; instead, the words w in the opinion 

of the Inter-State Commission" were inserted on the motion of 

one of the members who had, the clay before, supported Turner's 

clsuee 95B« This amendment was" inserted in the motion without 

division and the whole clause was passed by 22 votes to 21.

IV 

The powers of the Inter-State Commission

But whet sort of Iriter-Stete Commission wee meant? The 

Commission es conceived in 1897; or the Cojnmlssion as conceived 

by Icaacs? The Convention wisely left the answer to these 

questions to emerge gradually over the following fortnight.

The first step woe to reconsider clause 96. First thing

T. 1898D, U.i9lj. " " 
2. 1898B,



next morning, Kingston argued that the lorn of clause 

"neceositstes, if effect is to be given to it, the appointment 

of an Interstate OOTaiosion, becsu.se it provides for certain 

power a to be exercisesd by that foody 11 . 1 Barton - who had admitted 
two days earlier thet he had "always hod an attachment to the 

ides of an Int r-Hote OounisEion..*. this hss been one of ijy 

pet Ideas'*^- was not slow to aeise his opportunity* The feeling 

of the Convention at the tiue was probably expreosed, not by 

Isaacs with his learned citation of ^aericerx difficulties with 

the United otetes Co:taerce Commission^ but by i4cMillan and 

Kings ton i

IflqMlllan; . . ,If I understand the object of this tribunal 
aright , i t is to be proc tic ally a noiv-P edit ic.Pl.rrtr. ib.unel 
o a JadiiaI^Cjicrctcr to, _
I understand thet one of its chief functions will be to 
interpret and adjudicate upon nifttcra sriein.^ out of trie 
trade and. co.^.ei'ce provision •••.and if we ©re going to 
neve a tribunal of this kind - enri 1 assume that we have 
practically carried the principle, by arrangement st eny 
rste - then v;e ought to decide thot it shell be as nearly 
as poe cible -

K^n/;Dto.n: An independent bodj^.

McMill an s Yes, eon independent body, introduced into the 
Constitution very rauch ea we linvo introduced the Supreme 
Court «.*»^

/jr'tcn: 1 is.il! ask honorable Kierjbers of this Convention: 
It ft he in 11 r-* -• t a t e Oo?:iiiiesion is to have •ppy-.-r to. abrogate • 
if it thinks necessary* ^dc^al, ^e^icletion. is it not 
absolutely nt-'Ceeetry, pa poirited out by Mr. *:cMillan» that 
this body should be independent of the >'erliaaient, ana 
ehoulc! be ae et.cure within the res: 1m of Its? jurisdiction

1. 169GD, 1513.
2. 1898D, 1323.
3. 18981', li?15.
U. Id. (emphasis added)*
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a® the Judges of the High Court? 1

Kven Turner agreed \vith this.2 King B ton then moved a motion to 

implement tiiese idees; his amendment* replacing the words 

"Parliament may make laws constituting" with the words "There 

shall be", was agreed to without division.-* Quick then raoved 

two motions to give effect to Barton's suggestion** thet the 

restriction to railways and rivers ehoulcl disappear* Only one 

voice T/ar -.rd in protest;^

Isaacs s * * • •V.ell * it seeras to uie that a botvr of railway 
experts are having c duty cinet upon theia that trill not 
only supersede the '>ov#cra of Pr.rl lament altogether * but 

be contrary to what we desire*

Bart on i They need not be rail?? ay experts necessarily* 
Their powers would be defined by the r parliament * end there 
would be f.n appeal to the High Court*

Isaacs; It seeras to rae to be siiptvraedini the por-nrs of the 
Fieri ln: jjent. I am efrtdd of it.

The motionn *rere thereu'oon agreed to without division," and the

1898D, 1517 (ernphesic added) : see j-'.ingeton: "I voted rcith 
Mr* T&aecs a^;e':.nst £*ivinf, power to the Jnter-St^te Commiss­ 
ion to protect stele railways against federcl le^ial^.tion. 
?.e were heeten on thct division, I was very sorry for it. 
but I ara bound to loyally abide by that decision of the 
Convention, end to do whet I can to <'.;ive effect to it. It 
seeas to me that* ..if you are going to all out the Constitut­ 
ion to reniein in this shape, that the Federal : trl lament 
can either appoint thfrt eonvfiiosion or hold its hand, you 
run a wry great risk of the Federal t erl lament refusing to 
do anything, or delaying to co ony thing, to call into 
existence a body which will in the slightest degree review 
the i- crl ieiac-nt f s decicions": 1898B, 1$16.

3. 1898i>, 1536.
k. 18981;, 1525.
5- Id*
6. Id*
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Gh&lruian reed ti*e new clause J^

96 • There shall be an Iritcr-etete Oaamle^lon to execute 
ona raalntnin within the Oom^onv/e&lth the oro vie ions 
of this Constitution relating to tr&de and ooukaeroe«

*esding over the hectic dobetee of tine previous two deye* it IB 
impossible to doubt that the resulting consensus envisaged not 
© weakening of the oontaieaion of the 1597 I>r*tft 3ill f but a 
strengthening* *a &ymon c

The Inter-^tate Ocwfai««ion will have ft function 
slall^r to thnt i>OGQ€sfled by the nigh Juurt^ but 
in regard to other matters*

The views of XeeacB about the proper potential statue and 
lonctionB of the OcKaaisalon had been rejtctedf no doubt f ai&ply 
in pursuit of the cotaprcsnise necessitated by hie own -tate's 
attempt to conaait everything to the . erlieiaont: end the^ were 
i-e^ected hastll^t no <3oubt. la a mood of exheuetlon an4 lm-» 
patience | but the;/ could hardly have been more 
rejected*

lasses never tired of protesting againat tha revived 
caption of t>i« Comifioion'a pom-era; but he nevesr received auch 
support; Glyan remained hostile to the Commission, and ^ora€r f 
views soiaetlncB wsvered from the compromise he had allowed him­ 

self to proaote, liifcglnSf toof persisted in advancing a narrow

1. 18961), 1536.
2. 1898L, 1521.
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interpretation of the Getmalss ion's function©* Bat these few

were hardly & force to fear in the remaining z^elevant debates* 

of which the first concerned deuce Jl\ 9 as it then

^he High ~-oort shell hove jurisdiction* •• to' hear end 
determine appeal a from all judgments* decrees* or$ei»e 
and sentence®*
I Of eny otlwr federal court* **»
II Of the Jnter-Btfcte ocra/.iission*

Then thia douse csrae up for discuss loin eorly In March* burner 

noimd that sub-clause II be omitted, pointing' out with some 

plaufilbilit;? that It went fosele sm tha bargain whereby neitlicr 

Parliament noi* tlse ;!igh Court ©houla control rallw^r rates * 

O'Ccmnor agreed that appeal to tlie High Oourt fraa the Inter* 

Stoto Ccaomiseion ©liotzld. be reetrleted to lastters of lew only* 

But such en appeal, h© said* wee neeeeaarys

Eow will this body exereiae its LOW- ra? It
them b^ ^ftt.Qltfti- L.QOt?» by _
and a nuanb^r "of other aattcTt* If in those decleiono'it
goe-e beyond the liioite of the Constitution as aasigned
to itt ssurel^r tliere i:iust be r-o^^r in the High Court to 
review those

: It Is not » courts it IB © ,jury of expert©* like 
Ircey Oommieeionerat*

_____ The honorable member seya it lo not a c-^urt» It
roay or may not be a court ±n the technical sense of the
word; but if it has ?£";e.rt ^p^jg.&ge* .^figgAtlbgMl* surely thet
IB tl}0 f..
la ions ' '^hleh ere not in accordance ^-Ith the Constitution 
there should b© eoioe pcw?er of reviewing tliem«*«» Consider­ 
ing tl» pmvera oi ad«1ua lest ion whloh you give to the Intor-

1. 1898!Df 2276.
2. 16^81' f 2277* {emphasis added)
3. 18981^, 2£76; ©e* also Hingins at 1896B, 1265, 1260*

*
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State CopaiiaBion, unless you provide that the 
decisions which you give it the power to fiake 
are to be altogether irresponsible there uust 
be a o0*?e* of appeal froia ouch
~li ;:liL3i v»ouid you alloy an appeal from the 
dirr-.r'Tops of a company?''

Qr'fifflpftQP* 1 hope the honorable member will 
souctiling relevant ant! analogous****

.:,»»«I cannot &ee «rhy you are to put in clause 
the Inter-state Corral as I un* when you hs^e given 

the judicial pewter of the Gor^fnonn?eelth ^tinder"the 
then claiee 72] e^tetifeion to ell oases un£er this 
Constitution or involving itc interpretstion***« 
ti'hy will not that include any excision of the Inter* 
State GommioBion which ie contrary to this Constitut** ion?*.,

O^Oonnogt For thir> reason*•••You ? ; ST© ^iven power to 
the High Oourt to entertain appeals from federal courts 
and courts invovoteti uith federel jarisclictiont and if
you vant to include th%. J^tfig^-t-Qte Oomi:fii.ipflion• which

not a ederal cour'* and io
el ^urfe^c^ioiiii you aaist nientlon it specially*
leaace; ••••! base my objection to this provision not 
only on the ground which hee been urged by wy right 
honoi-fible I'riead (i^ir George Turner; 9 bat also on this 
ground, thet I went to eliminate the constitutional 
creation of the Interstate aoftuission* 1 thinlc it ie 
» great raietafce that we ehoulC erect this body ~ & 
foufftfy .te^Bte^ .of the jjxfflfl^tutloja - «hen it ought to 
be e i:ip"tt"er for 'consideration of the people of tlie 
Cookiionweelth hereafter* tljr^u^h the Federal £'8rliarient» 
to eey what the if ill or rill not

s G«i*ely thct was decided in clause 96* The 
place to reconsider that cpiestion is when w 

come tc thtit clause «^

1. 1896D, 2S79. (emphasis added). 
2* IB^SDf 2,
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a long otending opponent of the Inter-8te<te 
took up the diccussion on behalf of Turner*a amendment by 
pointing out that in America the Inter-State Consnifiston (con­ 
trary to trhst O f Connor had represented in 1&97) was not a
judicial l>o&yt^ This, the Chairman said, was irrelevant. But

Hij£gi&« souglit to put olynaf 3 point in nnoth<,r T.cTr2
! « • * .The "nter-vittftfc Gcraaioeion io not o bo$r that

acts, it is a body thtt eiuply decides upon fact© - 
© rgte cpod?* *Ia a choree ep. In.r'ringeraont of the 
Oonctitut ioa ?"•*•• Thet is all tlje Inter-rtate r,onrdselon 
has to 'decide, and 1 ander stood :; "i»* Gymon to ear thet it
ia Q court, asic that -the re chonlcf b-,: tin ai>peal«3

Oh no* I unciei'etood you to sa;? that if the Cootrdss- 
on "fiid not »3Ctj and 1 aa^ that if the Ootiralosion hes to 

decide, there hee to be an app
r-^;ins8 They have to decide hut not es a eourt*

The corauiioBion is to be -'charged with the e^ceoutlon 
end ma int engine e within the Oor.,niom7eolth of the provisions 
of tlii© Constitution* snd of all larrs taade thereunder 
relating to ti»acle antl

It is eluuneily expressed, but at the eanie time I
oulu take l hat t ith the other clauses ©bout 

end I ehoiilc! take the intention to be thet they are to 
see bjr their decisions about rc-teo #n<2 the rest that the 

ere executed; but tliey will not execute the
p> an iĉ -e tribunal if it oimply meots and 
en opinion and cannot enforce its

t In Ardericj -

I do not mind thet; t 
parallel •

1t Of. 1398D, 1379* 
2»
3.
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•*• i34ffiia§5»«*»It iy not an executive bodsr in the sense
that it has to do a thlngf but It draply hoc to follow 
the analogy of the United states of ^raeriea**..! inter­ 
jected, ©ml 1 think relevantly, vtfwn Mr, O 1 Connor was 
speeding f that it is not ueual to allow an appeal from

of a company if th^-y are acting within the 
ew of their by~lav;s**,,

Heifo If your understanding of the Consoieelon is right I
quite eee the ,orce of tv'hat you £*$-; but we differ as t:o 
i?hat t?ie GtimuisoluB IB to be.

; »••«! faa trttfitint; the l*rsftin£ Ooraalttee to put

Holder: It is right not?$ It trill be vrang if it 16 
altered*

* I.....ctQ not thinly It ±& "Uie___ _ _ _
c.ttaciittee fof 'the whole "wonventionT to //at the I.nter-

^le.ii.iqn 
T to //at

what e
,n jjtUjBja^aaLia^n^

p* Connor s j,tj|£yft J^e^j^oj^g, iL§Xi^^x1yi ..ul^.l ,.o^§Vt^.^,r- l 36 » » «• You 
hove "given pov/t:.r to the r^rliaaent to give p0?; er to 
the Intei—ktste Consuls? el on to sddudloate for the purpose 
of the maintenance and execution of the provisions of the 
Constitution* That enables the Parliament to constitute 
the coi^ilssiOii in_..jBU6li...-g...^'^.-/_.. £»_fcL-.Je&-...»'-^!fc. .r.id ..JQ!'...Al^e.itT

rer, n,9': pnly to aQcitfe/.yi£^..&..^^^
Jfcl^-f*<*»>»^» £k *'1"V\«*4' f" J*** 1? s™ 'i !""•:->"* . ^V'rt,' Sl"i *3 ft ^r-i <~)W< I»T*<^ J^ ff->' >'1^1 r?<-"J O ^.^g^ioicie yftay. ^ffigA^^^it. to- l>i P.jfcBu, .u^, uq^*c. ^fc.wi^Mys ^

UJ V ., *rfl*- /A VI ^*t /**W^' «"1 *% "^ r n *5 *5 «*t »~ "41* "k /*V"1 -t\ /" \ '£ ' ^f'' &*i fi* 1" "i" ^ T* °^ '9*4 *^5 **>'•'-O ^ 
kSf^SI .£> .-QI.....el.tL, llC4jL.CSvAV4X ^£_.^-li_v:Jj__-^.AJlfi S1 -*- t

you. vill heve & court with s po^er of adjudication 
will fieal v-ith ai^tters of infinitely larger eoncern 

then ^^y._^liJIt-ra^-^M ^*ill h&v? to 6e©l »?ith« If you 
constiltute e botJy oi' this icinci> surely you ere nut going 
to ptit such a bofly In en ebuolately irresponsible position* •

Two Kiinate© latur Turner's ©mendnf;nt r-e»c negetiwd rlthout 

divleionj anc! within © further' two or* tlii-cv i^inutes eub^olause 

II of clause 7^- vr^B anend.efi by adding the v/ords w on Questions

1. 1893:: ? 2281*§ (emphasis
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of law only% It 3amot be doubted that 0 'Connor end Held 
had been speaking for the effeetlira eonoeneita*

X»ster in the looming of the sarae day, the final 
at Ion of the Inter-* tate Coraai&sl:m v 8 general powers took piece, 
On Barton's aotion douce 95B ?;PS struck out, and s new cteuse 
9!$* wee brought forr;arfl to replace clause 930* Ifcw t?es the 
lost opportunity for 1'ura^r and Isaace to r@vi&e the comprom­ 
ise whloh they regsr£efi as a

I now propose to test the feeling of the
onvention as to whether we are to allow these grent 

powers to be In the h&nde of this Inter-Stete Catjnis8ionf 
or whether i'0 will reserve- them for P^rlieLient****^ 
I fail to ©e© wlqr we cannot intriiot to the Perl lament
the p0?- er to cieel t?ith tlieee isctt^re* r/hioh o..'peer to
me to be purely political*
Reid: 4 _.^hc-^g l c&ll them ^g
Turner; Then they ought to go befor© the High Court* That 
is prpfjticelly the decision iphich n\y right honorable 
friend hae brou^it e.bout» He rented these ejections to 
go to the High Court streifht eroey> while we wanted 
them to go to tine i'co^

We net yea haLf-vey by establishing- the Inter-State 
crsiasion*

c.r.t ••«•! move "Thet the rordc 'Inter-stete Ocmnlsoion 1
c ?ut f vith 8 view to the Ineertio-.i of ttte word

Of Connor: »»*^e ogreed that th® only felr way of deallnr*
he uestion was to hena it ^ver to the Interstate

1. 1898D,
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J fihere are £ little over a aoaan members present
o decide D ,.\r*tter of utmoet importance - 

flf a &^£tfejog - in this Constitution.

out
The ouistion hes been ^retty well thrashed

^ oMl^^^
One you cannot get et - one that is thoroughly

i- .1

A fe^y irdautcs Ister, 'Currier's aaendnent ros rejected by 2 

to 1^> the ner clause 93F was cgreod. to* end clauee 950 was 

struck out* A further new elouce 9? 0 v;ae forthwith inserted 

by e ciailer nisjorit^f 2 snd the t«;o clcases, 95^ ©nd 95^> now 

eland 08 eeetione 102 and XOi* of the Constitution* The final 

step wee to confix-that t!ic Inter-"•tr-'.e Oomieoion would be 

"embedded in the Constitution0 * Tu cleave 96, Turner moved 

en eeendaent: Tlhat the words f The.;.»e shell be* be miittecl ?. 

viev; to -the inGc^tion of the ^ordc f ::J ??rllefiicmt i^ay 

This acaenamentf too, ??£S rejected by 23 votes to 13 

scheme was complete; it reraainea. only fo# the I'rafting Committee 

to poliBli it into the fo??-i of the present BB .101, 102j 103

* (emphasia 
2393. 

3. 1398!', 239b. 
U. 18931), 2395.



In the light of all that had lif-;ppeaed> n0~one conic- have 
disputed Bcekin f e remark in Me closing speech to the Convention, 
a week I

(The Inter-Etate Commission] will feel thst they are. by
and function, a truly federal cou

By ell this we vindicate the clajLu '.oatfe in Section IV of 

Chapter Five, tiiet the dissent of Barton sn<1 Oaven 'Duffy JJ, in 

Cj^ae t/ae in all rtspectei in oonfoi^iity T.-ith the

~,jricolly discoverable intention of S*101 in the present

-c t.rt.c

?:e hrve emphaelse^ thrt the Coi-nmieeion, SB It emerged fro 

the 1398 l" : 'VTrrenti'**n, ^ne the ci'eetiiire of r, comproinice 

neceeoltr.tei"' by Victoria* s eccKjr in "trust- ins the Federsl 

F^rllar?ient''» B^.it- ite roote [jo deeper thpn thpt, for even in 

1P97 the porerc of the o«Bnif3e3.on S^B ^.eeigncfi by !>crton am1 

O'Oonnor Fere so broad ee to trenccend ony Abetrect distinct­ 

ion between such "types" of pot.ei' PR '''legislative*' or 3H 

BTidently, then, there were fl.lffertrncce, i:iore bccic than 

political manoeuvres^ cbout what pot/ers irdght properly 

to the tribunal* O f Connor and r^raon (onne he !iac" recognised 

the need for it as © eomproiuiiDe) rejvnrcled its power s, as T?C
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hove seen, as proper to & court, on the ^oand thet what ?/ao 
involved t7as a oraches of "decision". Bnr-ton apparently hsd 

an anologouc conception of how powe*.<o aiio-.;ld be disposed as 
brtw.-en the vnrioue institution ^et up by the Constitution, 

For, in regard to & parallel issue, the question of the 
"navigability1 ' of rivers aaf treasonable w uee of the river 

for Irrigation, he observed, in 189CI
1 believe, se I h&ve believed ©11 along, the! © question 
of thfct ^intf ie raoet fit for t/hc determination of the 
High Coirt, and wwch more fit for 5te deterraination, 
and even for the determinotign of Llic

lor the <2eten;ii:u;tion of ^.'.i 
v^hrt 1 en:1- is that the Federal Psrliement might to deal 
vith t^e ;.iak4n^: _pf te'g ^'itl\in Ui© i^orers intrusted to it, 
and ought riot to 'te&T itith l^cgp.}., i^^ii:^ existing at the 
time of the eotobliotaent or tne domonweel th» • * «^here*- 
fore, the rational decision in thrt regard is to ler,v© 
a coupe tent trilmnal to ^ec^^- Ic^rl rifiita tfhleh ought 
to be rithin the aeterriinrtion not of the Federal 
.l-'rrlisaent, but of the tribunal ve contttitute for the 
purpose of dieqi^in^ l^/^l^ .^.ght s • • ^ «^he legislation IB 
for tlie I-'wliantent; but the sO^u^icetifn of right© 
should be left to the

Tor Barton, therefore, dc-clefonis as to pi.^hte were not 
to the l^egi sin tare;, even where the riy;ht v;nc BO much a .aotter 
of croetive discretion as a right to a "reasonable use of 
traterc% and evf?n trhire th^- content of the right ^oal6 change 
through tine uncer thf- surveillance of tae courts « s The 
coments of Isaacs on this viet? ?/er^ chcreictcrirticelly r/ireets

The fallscj of that ei»0?:tinent Hep in thie co ''
Sftftt this is not a question of legal rights to b© *.
by Bofiie legal otenaardi or statutory provision, but of the

1. 1898D, 19Blb(©«n>hR8ie added)
2. 13981=,



requirement of the stetea in relation to their 
cleveloprnent *«», ' e ahould not brin^ the ?>\ . 
Court into political dlsewftslflne under any 
c one if' c r o t i on • 1

,f furthrp on T<het le nor s»100 f I so see rcuiarl
I am not cl< fr, certainly not £c clc-r,r cs ?*r. Barton 
iBf in thlnlcing thrt the High Court rill hc'-ve to 
decide T;het is reeeoneble or not, bocaucc reasonable­ 
ness in political rnatters is ® rjaeetlan thot is generally 
left to the ;:,eeiBleiture»»«.It ic put thfct it IB e 
"metier" (v/itl-in the then clause 73l - Fory^ if that is 
a matter, I do not know rhat is c i,irttsr»»».I understand 
that the word "matter" mo ens &• question of ordinary

in o controversy th.et le known
os an action or 

Earlier In 1896, leaecs hed eoti£ht to -ir!cc the s^rie point:
I presume thfit when we eome to qaeetlone erising under 
the Constitution the term ["matters*4 J will fo3 restrict­
ed to 3uch subjects as are really judicial nio tiers* In 
the T/nitef, ^trtes c;onctituti'V.n the ^orfis .isseci ©re 
W 5uclisiel cases 1'. ffhe Question nieyrise ns to whether 
the tern "siicjttci^c* niey not include i.;rtters pcrtaklag 
of a political nature,.,.

It Is a goo^, thing to have a wide expression*
Connor i The court can snl^r adjudicate e»e cor dine to

fixed pi'ia.^i^lee of low«3

V.e hpve rlrcedy seen how C 1 Connor's notion of the scope of 

decision "sccoi-tfin^ to fixed principl^^ of lew" differed frora 

leasce's notion of wEiere quest lone c, dr/ la?; 1* ana naere 

questions of construction"! the fcllov.'ing dialogue, eerly in 

the 1898 dc.bcteo on the rcllway r^teBf chows the differences 

of approach even uiore clearly 2

1. 189&D, 1985-1966*
2* 1898B, 2P75» (emphaels sddecl).
3* 1098D, 319.
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s ore t if the court has to consider rhetiKV 
t -ivould >a beneficial fpan e pollv;cy point of view end 

inJuriouG from an agricultural point of view**.and to 
weigh sll t:i t'dvento£os and ' . sum u^ sll th- 
ell ricultico, anu tnen com to its conclusion es to 
whether, on the^-holc, it ID calculated to develop the 
reBOui'C€0 or the state r it ie J.dlr to put it ort the 
plane of tiio High ,^urt op to refer the question to 
a Judicial porcer &t all••••''

.... :>L',f. Uie hon. gentleman fleeceej forget
that there ere ecopes of .ietterc in the Oonstlt^tion to 
be £eter«ainrd by the High 00nri f mia waic': i «:ius^ der.»enfi
on the finOiajj of t',^t cr_- n't, on questions of feet?
If the Hijafa Court ie to b^ of any v^lue in, the Constitut

' ir c jo .
..b vCii^ejia it.uc' all caieetions involving the

eeoumption by the state or by the Gomraonreelth of 
pov?ep ft'hich tiu.- Const ^ut ion liti^ not given it. I em 
p«,.i'fectly milling to hand ,,\cr to the"*Intcr^Gtrtte Ooirr 
ion the uetepmincition of those questions** . if those
questions* are ^etpieteo to ,.u.iutop8 erieing on inter* 
t? oa be couaerce « ^

So yet once ©gain we find xsaecs divided ivoui his suture 

^udieiel CDlleegues, Borton an<3 0 $ 0onnor t in a uettcr of

funteacutal coaccptioiia, of Hfcrklag iaoclcle of a ri^;ht polity. 

Yet on«e again we fine" thet, if anyone <Hr,, it tsco BsrtoA snfi 

0'0'onnop v<?ho spoke far the effective consensus of the Convention* 

And L-nce egeir* T;;e sea* "o Bte t» reel fore-shado^i^;;, in Ise 

Convention apeecheut of tiie major it,/ jucfgrjerit in ^^c^

* anti, in Berton arid 0* Connor's speeches, a lilce incliertion 

of the l^ter y;;ppoBOh of Bept-n ind Griffith to the subject of

w judicial por»fri* M » For ^n t!ic Bneechec of ieeecs we find the



emphasis on the cht.r^ter et»? critortn of tns net cf 

Itself, ^hlle In the speeches of Bprton end u f Connor we find 

the more Institutional emphasis on the status of the court 

or coui!il08ion us Independent and pot"- -it arbi. t^re on v.i-ttere 

in dispute.

Thue the rival SDneepticms of .i<i?icisl fo-. 

intimately associated with the general federal question of the 

proper extent of the Prrl lament f u powers* Someone like lessen, 

T.-ho sought f?ide pmt?B for r^n lament f extended the r?ee of 

the "political 11 f and nerro^ea the eree of the '^ucHcisl" bsr 

referertce ta Cjaections of w dry lew'* end ''mere e nstructlon% 

Hen like "barton etit. c*ConriOi preferred to eatraBt the final 

decision of dleputps ^s to constitutional nower© to an independ 

ent instituti'j-i, G court, regsrdlese of the precise "nature 11 

of the ©ct of decision reoui3?edt enc' regardless of ;.he precise 

origin or etetus of the rir;htB be in-- deternilned*

Reflecting on tills his tor 37, STK; on itc apparently extra­ 

ordinary outcome in the ^'feeej. .Or^e end AT ex a r>ger _>,s,.^^8e_ • one i 

be permitted to remark that th--i*e IB p certain unconscious 

irony in Ise&e Ic&oos'e vi - thet t/ie 3 udl «-.•:".?;! function 

essentially Is e .*^tter of mere conBtructio?i of T.^e-exiDtin^» 

dry



CHAFTSii EIQHT

first Phase of judicial ..enalyoiq (19C& - 1918) - the

pert

This chapter end the next investigate the Judicial 

discussions of judicial power that preceded the watershed of 

the Wfoesit Price ana ^ez^der \ & Cos e • They constitute e proof 

of the influence of general theories of law and of federalism 

on these judicial discussions. The proof is two-fold; (1J 

where questions of federalism were not at stake f agreement on 

question© of Judicial power was general! (2) t^here questions 

of federalism were at etalce, disagreement on questions of 

judicial power was constant and demons trebly (if not logically) 

determined by the rival attitudes to federalism* This chapter 

undertakes the first pert of the proof f the next chapter the 

second •

Probleroe and features of the discussions are introduced 

that will btcoaie prominent in subsequent chapters on leter 

pheeee of the Australian judicial enalyeiB of judicial power* 

These problems and features are of s no* predictable character 

the tension between historical intentions end formal symaetrieB 

the employment of restricted set© of a f«w vague tenas f said of 

siiaple models, and even of postulated "origins of Imraan 

society'1 * in the pursuit of "essences" that contain but obscure
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a choosing and grading of values; the consequent fumbling of 

borderline cases end feilure to advert to degrees of judieisl~ 

ness and to the relevance of changing contexts; and the 

development of equivocal but convenient doctrines of "ancillary" 

or tt incidental" functions. What these tvo chapters seek to 

show is the sr^-cis^ preseure, in judicial discussion, to suceorab 

to these snalyticsl deficiencies*

1 

The f j^rst case

In ;>h Yick v. Lehmert (190$) 1 it w©s argued thet s.77 of 

the Constitution* eo^pcmerlng Perllaraent to invest State courts 

?/lth federal juristic tlont wee restricted to

since it was pert and parcel of ss.?5 and 

which deslt only with original jurisdiction and were sep&rate 

anci distinct frora s»73 dealing with appellate jurisdiction. 

In the course of this argument f Griffith C.«T» Interrupted to 

observe that s.71 of the Constitution authorised the vesting 

of judicial power in such courte as the ^erlletaent invested vlth 

federal jurisdictionj and judicial power Wmu0t include appellate 

ee well as original juris die tlon%2 The judgment of the Chief 

Justice elaborated these observations^

- 593 -
3. Ibid., at 603.
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Judicial power ie sn attribute of sovereignty which 
must of necessity be exercised by some tribunal • •*• 
that tribunal oust be constituted by the sovereign 
power, and, ••the lindts within which the judicial 
power IB to be exercised by the tribunal inuat be 
defined,,,, The term "federal jurisdiction" means 
authority to exercise the judicial power of the 
Co*muonwe tilth, and again that oiust be within the limits 
prescribed. Then "federal jurisdiction" mat include 
appellate jurisdiction as well &© original juris­ 
diction. The whole scheme of the Constitution ©Bsumee 
that the judicial power includes both in the csse of 
the High C0urt, and from the history of the Constitution 
end the practice in --ngllsh-speaking countries, it roust 
be taken for granted that the judicial power ^a& known 
by the fr asters of the Constitution to Include both, 
ana that those framere intended that the judicial 
power iiiight be exercised by Courts of original 
jurisdiction end by Courts of appellate jurisdiction.

Froa the vantage-point of 4!^ ̂nder- * s . Ojafle. « hindsight discerns 

many nuances in this passage, In the first place, it is 

framed in - bstrsct terms j judicial power is sn "attribute"* 

But, in the second place, it is the first occurrence of the 

ftc turn of T.hich Griffith C.J. proved to be so fonds "Judicial 

po^er is an attribute of sovereignty", fhe force of this 

dlictum seems to be to focus attention on the feet that judicial 

power hes to do with government; talcing it together with the 

succeeding sentence, which sdverts to the "necessity'8 of ©

tribunal, we can see how it fits In with the tribunal-centred 
analysis which Griffith C«J. was to oppose to Isaacs J.'s

act-centred analysis in ^leaaader's Case* Then, in the third 
place, we heve this interesting suggestion thet "the history 
of the Constitution end the practice in English- speaking



countries" provide the proper elucidation of "judicial potrer"| 
«ad the reeogofciont «hown by the word wjcnown% that the pbraec, 
aa -used In s.7tt has lt» own autoaaaou® d«finltiont independent 
both of further definition In Chapter 111 end evenf to 
extent* of the cireuiafttftiteeft of ita uae there.

II 
" In itltloi&l. coel . •» the

In 4 ̂  y * .ornde^ r ..^ ^> ^ r t^: v •: ^ ̂ y^.^^ ( 1906 j ®a application 
oade for kttndamuis or Certlorerl to issue to the ^arsnon- 

we«lth i'oet ;;ester-H>enersl to queeh en order ogde by him under 
• •57(l)(e) of the ^ost «nd Telegraph Aot 2,901 (Oth) s

57(1) If the ?o»t as«it«r*0en«r«l h©» reasonable
to cappoae eny person to be e.ngeged

In reoelylng eioney or «ny valuable thing «•
(e) In connexion with « fraudulent obecene 
Indecent or lutaoral bueinest or under taking he ia»y by order under hie hend published In

direct thet tny postal art Isle
«t © po^t office eddroeoed to p^r eon •••shell not be registered or tr&iUHtitted 

or dellwred to eueh
Griffith CtJ.f Btrton J«« end C 1 Connor J agreed in 
the Application* Griffith C.«T» (citing Ai^ricsn authorities; 
held that the duty of the *; oet 'iister-oenerel was not © igere 
alniaterial <5wty§ since it involved the exercise of « 
dificretian and the formation of sn Independent judgi^ent one 
way or the other i the Court could not issue ^andamuo to revise

1« (1906) 3 C.W. 557.
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such en independent end discretionary judgment• On the other 

hand, Certiorari would not lie, even though & psrty had been 

prejudiced unheard, for the lost Raster-General 1 8 act was 

neither judicial DDF Quasi-judlciel* The mere fact that the 

statute required the lost Tester-General to form his judgment 

upon evidence did not imply that en action prpffi Jtacifi executive 

in character wes to be regarded as judicial or even quasi- 

judicial in any relevant sense* W T ie act is only quasi-judicial 

in this sense, that it ie required to be made upon evidence"*. 
Barton J«, too, refused to be confined within the two-way 

ministerial-judicial classification proposed by the applicant. 
r.hat Griffith C.jr, had called "executive", he called 

"administrative 1*; the function® of the * o«st i.:a&ter-3eneral 
under s«57(i) were ffffafi f ̂ cie a&ainistratlva, and this inference 
was materially strengthened by the circumstance that s*57, in 
contrest to es.29 and i$3» hed no provision for appeal*^ 

O f Connor J« rether inverted on© of the emphssee in Griffith 
C.J«*8 judgment by remarking that sin obligation to he©r evidence 

was H one of the marks of a judicial proceeding'1 »' But in this 
case there wss no obligation on the lost & aster-general to 

hear evidence; it va& e80entlsl to the prectical working of the

1* Ibid., et $72.
2. Ibid., at 575»
3. Ibid., at 582.
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section thet he b« able to ect from hie own knowledge or from 
departmental report©, egs well as from full proof. Hence ©ctlon 
under s«57(i> did not involve any judicial proceeding.

In Hengcftfltle Qoa\ Go. Ltd* v« Foremen *> ..Unreal (1908 j 1 

the 8pplication to the High Court was for Prohibition 
restraining the New -.iouth ft'ales Indus tri id Court and the 
Firemen 1 e Union from further proceeding in the matter of a 
recontnendation to the Governor of Hew :Jouth v.ales *<> appoint 
a local Wages Board under s«17 of the Industrial Disputes 
Aet 19O8 (!f«s*t»*)ft Griffith C.J., Bsrton, Isaacs ©nd Higgins 
*TJ. concurred in holdlngt without Btatin- reasons* thst the 
proceeding s-ought to be restrained, being merely a 
recortraendatlon by the Industdal Court to the Governor, could 
not be regarded as a judicial proceeding* The decisive element 
may have been the absence of any final determination bi tween 
thft parties contending the application to the Industrie! Court, 
Or it may have been the fact that the proceedings before the 
Industrial Court affected no-one's legal rights adversely* 
For in the following year, in Kvens v, ljQneldaong (1909), 

Griffith C*J. (with whom Barton J* simply concurred) stated that 
Certiorari would lie w to review the act of any body of persons

1. (1908) 6 C.L.R.
2. (1909) 9 0 -L.it* 1W)



like Justices which has the effect of depriving e man of Ms 

legal right 11 . 1

Y. Donaldson the High Court8 iseued Certiorari 

to bring up an order uede by Justices in i'etty Sessions 

removing en incpector appointed by them under s.7 of the 

Weights and Measures Act 1853 (N.S.W.) (the Act making no 

provision for the removal of such en inspector)* Griffith C.J. 

did not explicitly suggest that he «ea 3$ring down a definition 

of the word "judicial 1*. He accepted thst the lew on the subject 

of Gertlorsri was Islo down by the Court of Appeal in H«. v.

(1906}, and (quoted Fleteher-4'oulton l»*J. f s judgment

in that ceee at some length. Pletcher Moulton L.J. had

The writ of certlorari Is a very ancient remedy and is 
the ordinary process by which the High Oourt [pf tfuetlce] 
brings up for exeuilnatlon the acts of bodies of inferior 
jurisdiction. . .. It is frequently spoken of as being 
appli eble only to "judicial ©cts% but the cases by 
which this liiaitetion is supposed to be established enow 
that the phrase "judicial act'1 must be taken in 8 very 
wide sense* including nisny acts thst would not 
ordinarily b« termed "judicial*. For Instance* it 1© 
certainly not lifted to bringing up the acts of bodies 
th£t are ordinarily considered to be Courts.. ..The true 
view of the limitation would seem to be thst the terra 
"judlclel actr Is used in contrast with purely ministerial 
ects«..*In short, there must bo the exercise of ©ome right 
or duty to decide in order to provide scope for a writ 
of certiorari et common law.

Libia., at 151.
2. Griffith O.J., Barton and 0 'Connor JJ. 
3-tl!)06] 2 K.B. 501. 

t at 5314-535.
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Tnua l*letcher-&oulton L.J. had, to say the least, abstained 

from suggesting that in determining the scope of Certiorari 

he wee determining the ,;u.aning of "judicial" in any universally 

appll -able sense* On the other hand, V^ughan Williams x*.J« 

(with whom Stirling I..J. concurredj omitted qualification 

about the speclsJt oioaning of the word in the context of 

Oertiorari. Thus t^ere is soiae uneei'taiaty about the true 

interpretation of £. v. '..oqdftqftaes this ailght have been of less 

relevance had Griffith J.J. li-uited himself to a citation of 

Fletcher-Uoulton L.J.'s opinion. Ae it west howev<srf he went 

on to reiaark that "Yaugnen ivillitsms L«J» expressed hioiself to 

the eama effect 11 .1 So it may be that Griffith C.J. was 

indifferent to th© question whether or not hla rule concerning 

the issue of Certiorari else o'^aounted to en elucidation of 

a ^^nci'al notion of * judicial" acts. C'Oonaor «5» t on the 

other hand* was careful to limit his discusBion of "judicial 1* 

to H the sense in which the law understands the expression in 

applications for certiorsri*.^ He adopted as th@ test Fletcher- 

Koulton L.J.'s dictum that "there niust be the exercise of some 

right or duty to decide**. But the confusing slate of terminology 

Is shown by Pleteher-Moulton L.J.'s treating the test as one

1. 9 C.L.I:. uo» 151.
2* Ibid., at 157*
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for distinguishing a duty to ect "judicially 1* (for pur;. OBIS 

of Certioreri) from, at one point in his judgment , matters of 

"pure discretion", and, at another point in hia judgment, 
from ectione "merely ministerial 11 .

A succession of somewhat similar esses in 1909 end 1910 
elicited some clarifications from the High Court.

v » %a ff.34 ft (1909)^ was an appeal from an order ?aede by the 

South Australian Supreme Oourt in the exercise of its power, 
under s.«8 of the atrimonial Csusee Act 1867 (3. A.), to 

appoint, "if it thinks fit'1 , a practitioner of the Court to 
act es Crown Proctor. Griffith C.J., Barton, 0* Connor end 
Isaacs JJ. agreed in holding that the rder of the supreme 
Court «?as judicial and thus could be r view id on eppe&l, 
Griffith C.J. observed that the po^er of the supreme Oourt 

was discretionary, but regarded this as no ber to its being
oalso e judicial powir. Barton «3 . diBcacsed the question 

using both the phrase judicial act" and the phrase "judicial 
power 11 . He distinguished & "discretionary" from an "arbitrary 
power w .3 por him, an important step in showing tnat a power 

was to be exercised Judicially, ves to show that the Court did 
not act simply "ex mero roc-tut*** ("purely on its ovm volition*' j ,5

1. (1909) 9 O.L.K.
2. Ibid., at 1455.
3. Ibid., at U60.
1*. Ibid., st 1*60,
5« Ibid., at Ii59«
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but r ether "upon a proper applicstion"J 0* Connor v . based, his 

opinion on the feet th&t the Crown xroctor coul<3 not* in the 

light of the -etrinionial Causes -ct, be regarded 08 en official 

of the Supreme Court.2 Thus hie eppolntr.ient wss not sn "official 

or ministerial set, 3uBt es the appointment of e registrar would 

be 1*.-5 ISBSCS «J. expressed the entinomr s& one between "^ue'icial 

action" end "executive action*1 .^ The sppointraent of the Jrwn 

Proctor vas n t1udlcial ection", for Isaacs J« t Isrgely because 

it wee associated in the Act, in time end in the matter of 

ordering security for the I roctor's costs t with other 

indubitably judicial sets.

InecTftcrstefl key Institute of Ne^ Pout^ ^'eles v. ije§£h£r^ 

(1909) displays certain differences of epproach, between 

Griffith C.J. and leiecs «'"., that will not come as a complete 

Burpriset This ires an appe&l against an order of the Hew 

South Wales Supreme Court t reinstating a leg©! practitioner 

to the roll* from which he had been struck off by the same 

Court some years previously. It wee urged In 1 inline that the 

High Court had no jurisdiction to entertain such sn appeal 

because the Supreme Court in admitting a solicitor acted

1. Ibid., et 1*60.
2. Ibid., at ' '"
3. Tblcl. ? at
h . Ibid .. at . .
5- (1909) 9 C.L.<
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ministerially end not judicially. Griffith C.J. and Isaacs J«, 

together vith Biggins J,, rejected this eubralaslon of the 

respondent*s. The Chief Justice vm content to observe that 

the order by which the reapondent hed been struck off vae 

indisputably judicialJ 1

and I fail to under8tend how the operation of a 
judicial order can be varied except by a like order. 
Apart from that point, I think that the universal 
practice of the Courts in Great Britain shows that 
an application for the admission, removal, suspension 
or re-lnstatement of e practitioner has always been 
regarded as a judicial proceeding*

Isaacs J»» on the other hand, having observed that the order 

appealed from presented all the fomal indicia of a judicial 

order f proceeded to stress the feet that the order of the 

Supreme Court affected positive legal rights and was ;a«fi« in 

discharge of a legal obligation,2 The Hew South Wales Charter 

of Justice imposed on the Supreme Court s legal obligation to 

edzalt none b\it fit end proper persons. The force of Isaacs 

J.*s argument appears to have been that such en obligation must 

entail a correlative legal right, and that decisions affecting 

legal rights would be "judicial* where decisions i&ith the eeme 

but not affecting \ejsail rights would not be "judicial".

1. Ibid., at 661.
2. Ibid., at 682. Of alsoper Isaacs J * in 

Jfi
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But despite the difference between the approaches of 

Isaacs J. and the Ohlef Justice in this enee, end the hints 

of Isaacs J.'s concern for the existing legal right as the key- 

to the Mieeniug of "Judicial 1*, we must not stress the distinction 

For in 1910 we find Isaacs J. concurring In a judgment by- 

Griffith G.J. which employed the notion, very eimilfcr to that 

used by Isaacs J. In ;,ie ewer's Case* that w a power conferred 

upon a Judicial officer etft noiBlnc. to make en order to the 

prejudice of another IB prlqia facie Judicial*1 end thus not 

"dictatorial or unappealable "."I This wse in the case of Owners 

of s.s» Xelibjg v. ?*l,lgofl« an appeal from a court order for 

the detention of & ship anc!er s.13 of the Seamen's Compensation 

/.ct 1909 (Cth)t which provided that, If it were alleged that 

the owner of a ship within the territorial waters of Australia 

WSB liable to pay compensation under the Act, a Justice of the 

High Court or a Judge of the Supreme Court might, upon the 

applicant showing that the owner was probably liable to pay 

compensation and did not reside In Australia, order the detent­ 

ion of the ship until security had been given for the payment 

of any compensation that might be awarded. The respondent 

argued2 that the powers conferred by s.13 were not judicial and

1. (1910) 11 G. !*.,<. 689, 691». r
2* Basing his argument on ucfeea v» Parser [1896] A.G, 2145.
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thus not appealable* The full High Court rejected this 

preliminary point* for the reason just ^produced from Griffith 

G,J. f e judgment, a reason very siinilar to one of the pounds 

on which, as we surmised, M^ag.a.t^e,. ffoej.. Gq » J*tA* v.

hed proceeded* The Chief Justice's repeated use of the 

notion of "adversely effecting legal rights" outside the 

context of Certioreri lends weight to the view that in ^vans

he had no^ intended that hie rule f about "sets

of any body of persons like justices which have the effect of 

depriving e man of hie legal right*1 , should be restricted to 

uses of the word w judicial f< in the context only of Certioreri,

Finally, in thie eeriee of cases, there w&s ^.ein.dal.1 v, 

K or the 9 t,fe 'J Qr a9** £t jojt (1910)*^ The Local Grovernosent Act 1903 

(Vie.) empowered e District Council , on the application of the 

occupier of a sports ground, to grant a licence for the ground 

**if they see fit"* Griffith G.J., Q* Connor, Issues and Higgins 

JJ. agreed in refusing to issue Mandamus; the Council hed a 

discretion, and a Mandamus could do no niore than order it to 

exercise that discretion* There was here no ground lor holding 

that the Council had failed or refused to exercise their 

discretion or had proceeded on some extraneous or arbitrary 

principle. A distinction, (quite absent from, for example, 

Barton «J* f 0 judgment in Ij^sforQQd v* Ma.eXlfi) was drawn between

(1910) 11 C.L.a. 100,
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bodies exercising judicial functions end bodies not exercising 

such functions but having a duty to "set judicially". 0* Connor 

J.

Confusion I think hea been caused in some eteteinents of 
the law by use oi the word "judicial"* The Council ere 
not lor the purposes of the application a judicial 
tribunal, nor are they exercising judicial functions, 
and many restriction® on the exercise of discretion by 
the Courts end safeguards against bias in judicial 
tribunals have no application to cases such as this* 
But the discretion conferred on public bodies in 
discharge of merely administrative functions must in 
many cases be exercised in what some Judges have 
described es "e judicial spirit*1 * «hat IB meant by 
that phrase is explained by Lord Helsbury L.C. in 
Sharp v. ^kefieia2 »t*«

Griffith G.J.* while not explicitly adverting to thie distinct­ 

ion between * judicial functions" ana "acting judicially"* 

adopted the seme language of Lord Helsbury* as en explication 

of the meaning of the discretion to be exercised by person® 

granting registration licences and perforraing analogous functions* 

the power was to be exercised M judicially*1 .3 Isaacs J« adopted

1. Ibid,, et 110.
2. tl891J A.O. 173t 179: "an extensive power is confided to 

the justices in their capacity as justices to be exercised 
judicially* end discretion mesns, when it is said that 
something is to be done within the discretion of the 
authorities* that that something has to be done according 
to the rule of reason end justice, not according to 
private opinion, according to law ana not humour j it is 
to be, not arbitrary, vague and fanciful* but legal 
and re|£ul©r**«

3. Ibid*, at 105.
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the distinction drawn by O'Gonnor J,; he held that the 

function of the Council wss certainly not "in the strict sense 
judieialVbut that: 2

It need not be denied that the Council are bound to 
approach the consideration of the question in 8 
judicial spirit, if by that is meant a fair spirit, 
a desire to act justly end to look at all the 
circu;ri6tfiticce of the application, regarding alike 
the private Interests of the applicant, and the 
Interests of the public corporate body of which they 
are representatives and not acting capriciously*

Higgins *T« w®s more careful to define in what sense the 
Council was not exercising e judicial function. He s®id:3

I am of opinion that there is not Imposed on the Council 
the duty tc hear and determine, in the judicial sense, 
at all. It Is the duty of the Council to consider the 
application, end to decide whether it ought to be 
granted. There is no duty to Mhear tt the applicant end 
his evidence, or any opponents end their evidence. The 
Council IB in a position analogous to that of trustees*.* 
[for the public] ....

Thus, whereas Isaacs «)'. had seemed to regard "judicial functions" 
as being specifically opposed to H discretionary powers**, Hlggine 
J« seemed to regard "Judicial functions'* as distinguished by 
determination by a tribunal sfter hearing end controversial 
procedure. Isaacs J» was probably maJcing his characterietic 
distinction between decision seconding to existing rules and 
decision eccording to discretion! Higgina J. was adopting an

1. Ibid., at 116,
2. Ibid., at 116-117.
3. Ibid., at 119.
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approach rather cloeer to that adopted by Griffith C.J. in 

vis vfcftfl- O 1 Connor J« did not make the grounds of

his distinction clear*

III

power end thg Abstract .separation of poiara - 
lan. c ire omventt d

In 1909, the High court WSB called upon to UI&IS.G its first 

substantial exegesie of the phrase "judicial power11 in s,71 

of the Constitution. S. 15B of the Australian Industries 

> reservation Act 1906 (Cth) provided thet if the Comptroller- 

General appointed under tha Act believed thst an offence hed 

bean cotanittcd sg&inet Part II of the £ct, or If a complaint 

was nada to him in writing; that such ©n offence htd been 

coBfcttittedf and he so btdievedf he might, by writing under hi© 

h«ndf require any person T/hom he believed to be capable of 

giving any information in relation to the alleged offence to 

anewer questions and produce documents in relation to tha 

alleged offence, and it impoeed a penalty of £$0 on any person 

foiling to do BO. In the cese of $u,ddart» r.arlcer and, Gt Q.«. Pty. 

k!S» v » Moore hc^d^ (1909) the appellant defendant, seeking to 

have the whole /.ct declared beyond the power of tha 

Oomaonweelth parliament, imj>ugned the validity of s. 15B on 

the ground th&t it entrusted judioial power to a non-judiciel 

authority. It was ©rgued for the eppellant thet the legia-

1. (1909) 8 C.L.ti. 330.
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lativt, executive and Judicial porere of the Commonwealth were 

not only separate but were mutually exclusive, so thst a pomp 

found to be en example of Judicial power ould not be invested 

in any authority other than e judicial authority. 1 This argument, 

the first overt epresl to an Abstract doctrine of demarcation, 

was pieced on two bases, Flret, it we© esid that the procedure 

under s.lfB WPS in effect discovery in eld of criminal 

proceedings, 2 and as such s part of the judicial power, 

exeroiaable only by a court of Justice (apart from a faint 

suggestion that it taight also be regarded as a pover axercisable 

by the Inter-3tate Oomraiseion Mwhose pow r of adjudicetion 

ia an exception out of the judicial power").* Secondly f eech 
of the three Depsrtcaents of Government had certain Inherent 

end neceneary powers, among them the ancillary power of inform­ 

ing itself of things necessary to the carrying out of its 

functions. But since powers utuet be kept distinct, it wee the 

duty of the Courts in ever;/ case to ensure that such powers^ 

which could be ancillary to either the judicial or executive 

power* were kept separate; en ancillary power in substance 

judicial vas not to be attached to an executive authority.^ 

But the function of the Comptroller under S.15B ?/as to obtain 

evidence, and that wea as ancillary to the Judicial power ea a 

proceeding to perpetuate testimony or as e bill for discovery

1. Ibid., st 337*
2. Ibid., at 33*4.
3. Ibid., at 337-
1*. Ibid., at 338.
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In Equity* there was in fact no executive power given to the 

Comptroller to which the power in 8.1.5B could be ancillary, 

since even the power of the Attomey-Oeneral to institute 

proceedings as a result of the Comptroller's investigations 

was in aid of the Judicial power. This portion of the 

appellant's argument, as reported, seems to have been in 

large part circular and unclear? it is worth summarising here 

because It represents the first of many attempts to develop 

a coherent doctrine of "ancillary*1 powers and functions.

The argument for the respondent was quite simple. In 

the first place, it was said, it was essential to a judicial 

proceeding that rights of some sort "be determined, or that the 

Court be in a position to determine something. In the second 

place, an act, which if done by a judicial authority would be 

an exercise of the judicial power, was not necessarily an 

exercise of judicial power when done by an executive authority. 

This latter argument Is in fact another version of the 

appellant's argument from ancillary functions common to two 

or more of the Departments of Government} it is a more 

logical version, since it recognises the intrinsic ambiguity 

of such common functions, and seeks to resolve the ambiguity 

by reference to the primary function to which the ancillary 

function is subordinate, and not by reference to a supposed
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"substantial" character of a function that ex h.ypothesi baa 

no "substantial" character. It is an argument we shall meet 

many times ar?ain, in later phase? of judicial analysis.

All five Justice s of the High Court agreed in dismissing 

the appeal as to s*15B* Tn the course of the appellant's 

argument, Griffith C.J. had remarked: 1

There are three Departments of Government, executive, 
administrative and judicial C§iql • If an act is for 
the purpose of carrying out the executive or 
administrative Department ©, it is not part of the 
judicial power, but if It is in aid of the judicial 
power, it may be part of the judicial power.

This remark seems to have determined the phrasing of the 

latter portion of the appellant's argument! but the actual 

judgment of the Chief Justice proceeded on quite other, Indeed 

almost opposite, lines. The major premise of his opinion 

was that the powers of the Comptroller under 8.15B were 

analogous to the powers of examining justices* The functions 

of examining justices had sometimes, recently, been spoken 

of as "judicial", but their true nature was to be judged from 

their origins* As to these, the judgment ® in qor3E v.

(1822) were governing* All the functions of the justices of 

the peace were originally, and at common law, entirely 

executive, and all th&ir judicial functions were subsequent

1. Ibid*, at 336.
2* (1322) 1 B«&C. 37t
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and statutory. The power of examining witnesses with a view 

to commitment for trial was statutory; but the object of the 

power was not to institute a judicial inquiry, but to obtain 

information to be placed before the Justices of Gaol Delivery, 

Thus, the Inquiry by the Comptroller, whether regarded as 

a substitute for, or as a preliminary to, an inquiry by 

justices, could not be regarded as a judicial function. This 

historical argument of Griffith <W. f s is not immediately 

convincing, since it leaves open the question why an Inquiry 

preliminary to a judicial inquiry should not be, or have 

been in Cox v. Coleridge, regarded as iteelf judicial. Perhaps 

the answer to this question Is to be found In a famous passage 

in a 1 a ter part of his judgment**

Apart from these considerations Including the 
argument from Oox v« C^leridgel,! am of opinion 
that th* words "judicial power'* as used In 8*71 
of the Constitution mean the powor which every 
sovereign authority must of necessity have to 
decide controversies between its subjects, or 
between itself and its subjects, whether the rights 
relate to life liberty or property* The exercise 
of this power does not "besln until some tribunal 
which has power to give a binding and authoritative 
decision (whether subject to appeal or not) is 
called upon to take action*

This paragraph seems to have been intended as a rather 

belated statement of the necessary minor premise of the

t, 8 C.L.R. 330, 357.
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argument from Cox. v. Pole rid ere (unless that argument were 

to rest an assertion and authority alone)* 1 Thue the 

rationale of the judgment was that an inquiry preliminary to 

a Judicial determination was not itaelf judicial because it 

did not firm part of the binding and authoritative decision 

of a controversy. In developing this view, Griffith C.J. 

might well have felt tome tmeasinaae about his interlocutory 

dictum that proceedings "in aid of the judicial power" may 

be part of the judicial power. He came TO nearer to adverting 

to this difficulty than his final observations that the 

practice of entrusting the interrogation of witnesses to 

judicial tribunals was not universal, and that in the most 

nearly enalorous case the function, although entrusted to 

persons who for other purposes exercised judicial functions, 

was not itself raearded as an exercise of euoh functions.2

Barton J. likewise considered the inference from CJ.QJC v. 

Coleridge "too strong to be withstood"$ he declared his full 

agreement with the Chief -Justice's opinions on the

1« Of. J.D. Kerralle, "Judicial Power since the BQllermafrers 1 
Case: Statutory Discretion and the Quest for Legal 
Standards" (1959) 32 A.L.J. 263, 28?s "The words of 
Griffith 0.J., which have been seized upon by the High 
Court anrt the Judicial Ooiuralttee of the Privy Council, 
were spoken lifter the Chief ^istlce had determined their 
point, as if as an afterthought"* But only "as if"»*»

2. Ibid., at 335*
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matter* 1

O f Connor J. found that the powers of tte Comptroller, 

though perhaps "quasi-judicial", were not 'judicial powers 

in the sense in which that word is used in tht- Constitution'^

(a careful qualification consistent with his expressions in 

Bvans v, Donaldson and Ba.ndal^ v. Forthoote Corporation)* 

He adopted the argument forth® appellants insofar as it 

postulated certain powers inherent or "necessarily included" 

in the executive functions of Government* Indeed, in every 

grant of power by the Constitution to the Parliament there 

was necessarily included the right of enacting such 

provisions as might be necessary to render the power effectivet 

He cited several cases in which official inquiries involving 

the ascertainment of facts or values were "essential to the 

ripening of matters for executive action". Conversely, tie 

also relied upon the ruling of gqx. v* go.^r^dffe thst th© 

inquiry of an examining magistrate was not a Judicial but a 

"ministerial" function* A similar case wae that of the United 

States Inter-State Commerce Commission. The case of a

1» Notice Barton's statement in the 1898 Convention: (18981), 
1895)t "Primarily a Justice of the peace was a 
ministerial officer who inquired into indictable offences, 
end comraitted or not, as there might be a p.rlma facie 
case* But a justice of the peace has since been invested 
by statute with aumraary jurisdiction. I question whether 
that makes the office of justice of the peace a judicial 
office",

2. 8 C*L*H. 330, 377*
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Commissioner appointed by a court to take evidence de bene 

gseg was distinguishable, as part of a judicial proceeding 

already instituted. In the end, O'Connor J. abandoned his 

previous qualifications and said that the proceedings under 

s«15B had none of the characteristics of tfte exercise of 

judicial power "no matter how widely that expression may be 

construed**;* In particular, ths Comptroller was not bound

to apply his mind nor to pay regard to information in forming 

a belief that an offence had been committed, nor was he bound 

to act when he had arrived at such a belief*

Isaacs J. wrote a judgment of crreat general interest* 

He began by noting that the "question of what is judicial 

power" could not arise In a unitary state In the form that 

it could under a constitution which limited the powers of the 

legislature*^ English precedents thus could not be strictly 

decisive* On the other hand* he agreed with the appellants^ 

that the problem of "judicial power" was not the same in 

Australia as it was in the United states, where the judicial 

power "is not only vested In the Courts, but Is limited in 

extent to the ten descriptions of cases specified In the 

Constitution, so that the test of what is 'judicial power' t

1* Ibid., at 330.
2. Ibid., at 361*
3. Ibid*, at 335.
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la not to be found by merely ascertaining the ambit of the 

judicial power which the Courts there possess". The only 

American oaae recognising aorae sort of general test waa 

Frent|ig v, Atlantic Coas^ Line;* (1908), where Holmes J* had 

said, "the nature of the final act determines the nature of 

the previous inquiry"* 1 Nevertheless, the term "judicial 

power" was essentially British, and British jurispara denee 

could elucidate the problem* 2 Behind the American conetltution

stood Blackstone's "Commentaries'1 , with a three-fold division 

of legislative, executive and judicial power* Blackstone 

always used the phrase "judicial power" to Indicate "the 

administration of common justice"?

This IB shown by one sentence (p.269): "Where it 
joined with the legislative, th© life, liberty 
and property of the subject would be In the hands 
of arbitrary judges, whose decisions would then be 
rerulsted only by their own opinions, and not by any 
fundamental principles of law? which, though 
legislators may depart from, yet judges are bound 
to observe* *

Blackstone had also pointed out that the judicial power was by 

constitutional usage ana law vested in the judicature:

In Vol.III, p*25 he indicates directly what is an 
exercise of th» judicial power*.* "In every Court there 
must be at least three constituent parts, the atftor. 
reus and judext the actor, or plaintiff, who complains 
of an injury done; the r«vja« or defendant, who is called 
upon to make some satisfaction for it| and the judex* 
or judicial powe?» which is to examine the truth of t^e

n (1908) 211 0.8. 210, 227.
2* 3 C.L.R. 330, 382.
3. Ibid*, at 333*
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f«ot, to determine the law arising upon that fact, 
and if any injury appears to have 'been done, to 4 
ascertain, and by its officer* to apply the remedy". 1

Not only were these passages to be regarded as "plainly the 

inspiration of the American Constitution in regard to the 

separation of the three departments of state'*, but they 

were Mthe key" to the meaning of the terms to be considered 

in the present case. 1 The word "Judicial" by itself was 

ambiguous, but the expression "Judicial power", understood as 

the power which the state exercised in the administration of 

public justice as against its power to make and to execute 

laws, was *hot in the least ambiguous"* Apart from Blackstone, 

the true explication of the term was in th© Judgment of 

Palles C.B. in ^he ...ffifofj v. Local Ooye^ment Board (1902) j 2

"to erect a tribunal into a f Oourt f or 'Jurisdiction 1 
so as to make its determinations Judicial, the 
essential element is that it should have power, by 
it© determination within Jurisdiction, t6 impose 
liability or affect rights". "By this", saia the 
learned Chief Baron, MI mean that the liability is 
imposed, or the right affected by the determination 
only, and not by the fact determined, and so that the 
liability will exist, or the r 10ht will b* affected, 
although the determination be wrong in law or in fact. 
It is otherwise of a ministerial power. If the 
existence of such a power depends upon a contingency, 
although it may be necessary for tb© officer to 
determine whether the contingency has happened, in 
order to know whether he shall exercise the power, 
his determination does not "bind. The happening of 
the contingency may be questioned in an action brought

1. Ibid., at 393*
2* (1902) 2 I.R. 3U9» 373
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to try the legality of the act done under ths» 
alleged exercise of the power. But where the 
determination linds, although it is based on an 
erroneous view offsets o* law, then the powe: 
authorising it is judicial". There we get a 
modern use of the term "judicial pow^r".**

The federal Constitution, continued Isaacs J. , expressly 

required that Judicial powers be exercised by judicial 

instruments, regardless of whom they were exercised by prior 

to the Constitution. 2 But powers such as 8.15B, which had

an analogue in almost every Customs Act, were in fact 

ministerial, since no liabilities were imposed and no rights 

affected by the determination of the Comptroller-General? 

hie action in no sense amounted to Blacks tone's "administration
£*

of public justice , nor did it regulate by any determination 

the life, liberty or property of the person interrogated.

In summary, then, we may say that Isaacs J. f s judgment 

proceeded on the same lines (and almost In the same words) 

as that of the Chief Justice. It accepted the test proposed 

by the respondent, namely, the * determination of rights*** 

The qjxrtation of the passage from Blackstone contrasting 

decision according to arbitrary opinion with decision accord­ 

ing to fundamental principles of law seems to have had no 

further consequences for the general reasoning of the judg­ 

ment, despite the fact that it was this criterion that was

1. 8 C.L.F. 330, 
2« Id.
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to become central to laaaca J«s analysis in later caaee.

Since the Judgments of Griffith C.J. (and thus Barton 
J.) and Isaacs J, t at least, proceeded on almost identical 
grounds, there waa no absurdity in Higgina J. f a statement 
that, as to a«15B, be concurred with the reaaons of all his 
colleagues*

IV 
Power and pollca! isue

In 1911 the High Court waa called upon to consider the 
question of Judicial power from a different point of view. 
^outh Australia v, '^c^oria1 (1911) waa a suit between states, 
in which the High Court prima faoie* by virtue of e.75(iv) 2

of the Constitution, had original ^urlsdietient The plaintiff 
State contended that ita boundary with the defendant State 
had been declared by the Imperial Act k * 5 "#ill» IV c.95 
to be the lUlat meridian? that a line on the ground (fade's 
Line) agreed upon between the states in 131*7, was in fact, as 
had been discovered in 1869, two miles west of that meridian; 
that Wade 'a Line ought thus to be declared, as against the 
defendant State, to be not the true boundary, and appropriate 
relief awarded* The full High Court, Higgina J* dissenting, 

the claim*

1. (1911) 12 C.L.TU 667.
8t "75. In all matters »»,.(iv) Between States, or between 

residents of different States, or between a state an da••• the Rlgh Court 8ha11 have



Griffith O.J. (with whom Barton J. simply concurred) 

first considered the juatieiaMlity of the issue* The 

jurisdiction of the High Court was Judicial ana not political; 1 

a controversy requiring for its settlement the application 

of political as distinguished from judicial considerations 

was not Justiciable under the Constitution* The word "matters" 

in 88*75 and 76 of the Constitution was limited to 

controversies that might come before a court of justice? 

in particular, a "matter between States", to be justiciable, 

had to be such that a controversy of like nature could arise 

between individual persons, and bad to be such that it could 

be determined u^qn . principle- o^ _ law* The High Court had 

jurisdiction in this case, since it was a complaint as to 

wrongful Invasion of territory contrary to the Imperial Law 

governing the relationships between the neighbouring 

territories. 2 However, the line laid down in 181*7 was valid 

until set aside by competent authority.3 in ISWthe 

competent authority was the Sovereign? by virtue of the Royal

Prerogative*? But$
in the exercise of the Prerogative in such oases the 
Sovereign was guided by general rules of justice arid 

good conscience, and not by any rules of law such as 
can be invoked by a suitor who has a ri^ht, to redress 
recognised by law* It follows, in my judgment, that

1.
2

Ibid*, at 67k* f „ 
2- Ibid., at 706, 676* 
3. Ibid., ot 706. 
U* Ibid., at 702. 
5* Ibid., at 703*
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the jurisdiction exercised "by the Sovereign was 
P°ir tloal and not Jttfiolal, and that the Dependency 
petitioning for redress did not invoke the exercise 
of the judicial power of the realm. The principle 
stated in the case of Mosas v, [:a_rke.r is, I think, 
concluBiveon the point*... The plaintiff state had not, 
therefore, any right to invoke the judicial power of 
the realm in order to revise the settlement of 18/47* ... 
It follows that... since the claim to have [the] 
boundary rectified is not a cause of action capable 
of judicial decision, the plaintiff --tate has no 
right of vhich this Court can take cognizance. 1

The reference to the decision of the Privy Council in t^osea 

v* Parker (1896) 2 makes it doubly certain that Griffith C,J. f s 

diatingaiahing of "judicial proceedings*1 from "political*1 

turned on the distinction between a hearing and decision 

according to settled legal rrales, and decision according to 

merely the tribunal's conceptions of justice and equity. 

One may well ask how such a criterion conforms with his 

criterion in .Alqx.ajn4.er f a Cja.se*

O f Connor J. f a judgment proceeded on somewhat similar 

lines. In a«75 of the Constitution, "matters" was to be read 

as "matters capable of judicial determination". 5 ^he true 

test of Jus ticl ability tn this sense was that Taid down by 

the Privy Oouncil in Dominion of Canada v« Prqvinqe of 

(1910):^ could the claim "be ascertained on any

1* Ibid*, at 705-706.
2. Cl89$| A.C* ?*i5
3. 12 o.L.R. 667,708*

[1910] A.O. 637, 6U5.



principle of law that could be regarded as applicable*1 ? The 

distinction was between (judicial) determinations "on some 

recognised principle of law" and (political) determinations 
founded on "c^n^iderations of fair dealing, public convenience 
or political expediency". The present olalra for possession 

of disputed territory called for a judicial determination, 
since it was founded simply on the interpretation of a 

statute (U*5 Will.IT. o,95) and Its application to the facts 

in evidence* 1 Thus the High Court had jurisdiction. The 
claim should, however, be disraleeed on other grounds* 2

In Isaacs «T* f s opinion, likewise, the jurisdiction of 
the High Court was confined to "matters" within the meaning 
of s*75» that is f to claims "resting upon an alleged violation 
of some positive law to which the parties are alike subject, 
and which governs their relations, and constitutes the 
measure of their respective rights and duties".3 The mere 

fact of a dispute was insufficient; there must be some 
"standard of right "3 or "paramount law"^ as distinct frora 

"political and administrative action and discretion". However, 

the Cburt always had jurisdiction to determine in the first

1, 12 C.L.R. 667, 710.
2* Ibid., at 711*«
3. Ibid., at 715*
U. Ibid., at 721.
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place whether the standard waa political or legal. Here there 

was *a question of law determlr»able by reference to legal 

consideration* only, and .justiciable by this Court 0 . 1 As 

a matter of legal history and constitutional principle, 

Isaacs J. entirely disagreed with the argument of the defendants, 

accepted by Griffith 0* .1. and O'Connor J., 2 that the juris­ 

diction of the Sovereign in boundary disputes had been 

political in character; the Council in Penn v* Lord Baltimore^ 

had evidently regarded Itself ae acting as a court; further­ 

more, such a prerogative authority as the argument postulated 

would be Inconsistent with parliamentary declarations of 

territorial limits and thus with the supremacy of Parliament.^ 

The only prerogative (at all event!*, the only surviving 

prerogative) must "be of a judicial nature. However, South 

Australia's claim was to be rejected on other grounds.

Higglns J. dissented, on grounds not material here.
1 He did, however, remark ^

the Constitution, it is our duty to give 
relief as between "tfttes in cases where, if the 
facts had occurred as between private persons, 
we could give relief on principles of law? but 
not otherwise...

1. Ibid., at 716,
2. Ibid*, at

12 C.L.H. 667» 720 
Ibid, f at
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Thus all the Jtoatloe* agreed that the true test of "Judicial 

power% Insofar as that marked the limits of the High Court's 

powo* of determining disputes Inter nart.es> was the 

presence of settled* positive, escertalnable rules of law 

as distinct from considerations merely of justice* equity* 

fair-dealing* expediency or political or administrative 
discretion.

V
Conclusion

The last few cases that dl souse judicial power of 

activity before the Whea^Oqse* in contexts in which 

federalism was not in Issue* manifest no development of 

doctrine and no overt judicial disagreement* In

T* Sa»w ylng (1913)* Barton, Isaacs* and Oavan Duf f y «3T. all

concurred with Griffith 0»J» f s distinction between exercising 

jurisdiction judicially and exercising It ministerially, ** In

Sugar Refining . Oo^ .. .tjfjU v. / t^rney^enf r,^! for the 

OT|ff al th (1912) only Isaacs J* found it necessary to deal 

with an argument that judicial powers were being illicitly 

conferred on a non- judicial function ry 5 he simply referred 

back to his exposition in Efoa^ai't _ J;.arke.r v, ?4oorehead of the 

views of Blackston© and of ralles C»B«^ Finally, in

1. (1913) 16 C.L.R* 3^6* 369. Of, also £. v. ?hom Rlngt (1911) 
13 O.L.T?. 32f 2SE Griffith c.J.

2. (1912) 15 O.Ul£Tl82* 217*



£• v. JSiiiaa (1915), Isaacs J. and Griffith c.J. agreed In 

holding that the judicial power of th© High Court extended 

to the exercise of original criminal .jurisdiction. The 

Judgment of the Chief Justice contained hia characteristic 

references to the sovereign character of judicial proceedings, 

to th© origins of primitive law, and to the? concept in 

British law.* Isaacs •!• characteristically emphasised 

decisions according to wa settled l©gal standard" as 

distinctive of judicial action. 2

But "by 1915f «uoh different emphases in discussion 

are surprising* only insofar as they led to.no disagreement 

in conclusions. For by this tirac attitudes and analyses 

were "being decisively shaped by rival doctrines of federalism 

that had emerged, or at least been hardened and sharpened, 

over years of acute controversy about the arbitral power in 

s.51 (xxxv) of the Constitution. To this controversy we 

now turn*

1.
2.

(1915) 20 C.L.R. U25> U37~^38«
Ibid., at !|!i4-^5* Bee alco his opinion in Wllklnson
v* Osborne (1915) 21 O.L.R. 89» 97*
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The livBt uiy^e oi .iflfljLciel enalysia - the controversial part

The foregoing chapter presented the flrct, end negative, 

pert of a two-fold proof of the t pedal influence of theories 

of federalism on judicial discussions of 3u£lcial poner in 

Australia. That >art woe negative in thet it showed the absence 

of serious controversy about judicial povrvr in contexts where 

theories of federal ism were not et stake. The present chapter 

constitutes the second, end positive, pert by shoving the 

intimate connection between rival theories of federalism and 

the development of rival theories of ^uaicial po?rer» It shows, 

moreover, how these disputes exacerbated drastically the normal 

tendency of the judicial mind to identify sharply (but vaguely? } 

defined "essences".

This chapter brings together all the strands of the 

preceding four chapters* Those chapters should, in fact, be 

regarded es necessary prolegomena to an analytic si history 

that, like the prolegomena themselves, has never been related 

before - end that, therefore, is here related in full detail*

I

F^rst hints

The question of the true nature of the Arbitration Court 

was raised, very directly, within a few years of the passing
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of the 0 ncilif tlcn r:nd Arbitration Act in 19014. Jombunna

v. Victorian Gor.1 . .er'a ; ssoeisti n
j

ii; wrs an appeal from s decision ~'f tlie President of
the ^rbitrGtliin Court. 'I'here Tea c rrelt'i.ineiry -^bj et.Un2

to the e>ppefa» on the ground thr»t the . rbitrptlon Oourt res not
a feriersl ; :>urt vltAin the j.iesninr-- of s.73Ui) of the

nor ie the President of that Court . /.. the hearing of 
en cr.pfrsl E'.uoh ee that In the oreecnt csee. Neither 
that Court nor its President exerei CB &ny l' unctions 
in4 gp r?.rteq • . « •The Arbitretion Court exercises no 
jiiflici,ol po^f,r» The <5e term in ?> lion of the ^reiiident 
is net a ijucgmrnt, decree* order or sentence, within 
the uesninsr of e.73 [of the GonstitntionJ ,

It will be noticed that the criterion of "judicial

€icvonc€?c? in this eabaisrlun was deter-, iinption Inter per test the

contrast tecltly pose*? \vae between jn^-'-'fi.l end K^niniBtrptlve

povers, rather then betreen ^udiciol &nc l6gi_.:.ive* The 

Court diamiseed the objection* C-pifi'ith C.J. f ?ith whom Barton 

end O f oonnor ^tT. simply concurred, seic? briefly thet &*73(ii) 

gave ;.»n RP:>- P! -U- the j-li^-h \.:v-urt fran or^'crs of eny oth^r 

ffjderel G-urt, end the ..rbitrrtion ,:;rart r-fes each a Court, 

I&aecs «!• ..-iBcit' the significent reeervr.'ticn that he proceeded 

solely Rcr*o^r?ing to the decision in the ^a.ll - ; &y _gc r \ enjLQ 

(1906}^ - at:cideo before J. cares J» rr=rs appointee! to the Hig

1. (1908) 6 C*L.ix. 309.
2. Argued by Geven --ulfy K.C.
3* Ibid., at 323-

(1906; U C.L.u. 1|8C, U93 per Griffith G.J., U95 ,U96"•™"™~~ '
O f Connor J.
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Court - whereby the •, resident of the /*rMtretion CJoart, sn

a preliminary point in a alralla.- action, i?as held to be acting
as a Court, end not nerely iainiaterlslly or- oe?o ,:islly.

The substantial issue, «s opposed to th •- ^rell 

objection, in the Jiynbunna Qfisc is not aster 1 si here. But 
dicta are worthy of note. Firstly, c f Connor J". rciaaric

if the ^naicial power of trie Co..,.ionrcglth in to be 
effectively esercised 07 t/ey of conciliation and ^ 
tration in the settlouent of industrial disputes, 
it !tu£it be "o;r bringing it to beer on representative 
bodies ston^ini; for groups of rorl

Hone of the three senior Justices doubted that the Arbitration

Oonrt exercised the judicial per;er of the Oora-^nr/e^Xth; the 

problem th^t rj?s to *»2?ice fr-an, or be nsnufr.ctured. out of, s 

s not yet conceived, -ecorc7!^, Ttgrcs J. re :\rrV>-d of both

the

the nr^e**^ :t-",. ides is r.'rlmsrily the prerjervr.tion of
peece in tlit Jn<;ustry generally, anc". its uninterrupted 
prorrees, and not the settlement of individual quarrels 
es L-ueh.

This principle ^ae the lo^iesl ground of Isaacs ^.'e conception 

o- erbitraticn ;... icgislutive in character, few liic csuee of 

ell subsequent disputes about 8

6 :, ,.ji, J* 
I'Liu*, st 373*



II
Firet eonfli-r^p ~ y]fi . t'-oc trine s of the senior Justices

The first of t'itae judicial disputes to concern us occurred 
*n the j:-oocfeiQrjcergi f Cf^e (1909 •* This caae to the High Court 

by way of ceee otated by the President of the Arbitration Gou t> 

Higgins *T. t v?ho put a series of questions ©s to, ^n^er -l.ias the 
pocver of the Arbitration Court to riaJce enforceable ewerele 
inconeietent v?ith the awards of £Jtate arbitration tribunale* or 

with infiuetriel agreements registered under stete arbitrrtion 
Acto f or with unregistered induetrial c^reetaentB, or rlth the 
deteriiiinetlono of State Industrial or -©0es Boards re to the 
conditions of employment and minimum tregee in an industry* 
Griffith C*J« thought these questions hypothetical! end said 
his ^udgraent was "more of the eharaoter of sn eosay or treat­ 
ise than of a judicial pronouncement 11 > doubting whether he 
was "performing a Judicial dut;/ in delivering itM « 2 Isaacs J« f 
however, cotislcerea the Court's decision 8 "regular judicial 

determination" «^

As to the queotions p^t § the Court divided equally. 

Griffith C,J* and 0 'Connor J» helcl that the ©wards of the 

Arbitration Court were superior to the awards ol Stete ^ 

retion Courts end to all species of industrial sgreenientef but

Federated Ogtr r-'l^ KnploffeftB or /astral 
and 'Son ../to« I^M* J19Q9; S C.L.--:. iiggi

Ibld,» at U85> 500« 
» Ibid», et 513« (continued on next -^ege)

ice celled
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not to the determinations of "subordinate legislative bodies 11 

such as State fc'ageB Boards* leases end Higgins JJ* were of 

opinion that the Commonwealth awards overrode ali state lews 

and &l\ agreements, determinations and awards .aade under State 

law*

A first premise of Griffith C.J.'s judgment was:

the doctrine repeatedly laid down by this Court thet 
any invasion by the Commonwealth of the sphere of 
the domestic concerns of the -tales appertaining to 
trade end cooaeree is forbidden except so far as 
the invasion is authorised by some power conferred 
in expreeo terras or by necessary implication*^

Thia doctrine is nothing more nor less then a judicial re­ 

statement of the grounds on which Griffith and Q f Connor opposed 

the inclusion of s,5l(xxxv) In the Constitution in 1891 and 

1898. 2 Moreover f it contains the whole doctrine of states rights 

espoused by Griffith end Barton in their first speeches to the 

1891 Convention,3 and opposed 00 vigorously by Isaacs and

Higgins during end after 1897**4

(continued from previous page)
Of. Isaacs .T . in A&al prams te d Engine er ing Uai on v* Alder dice

In ^o.r .uj^roDQlJ.tan O^s Co. U928j /4l C.L.R,
aeeri]
•{•"M"™**^""!!

Ul 1J H *«* enythinr. beyond thet question would be hypothetical 
end on a well-established principles not a proper subject 
for judicial decision..*. 1*

1. Ibid. f at Ii92.
2. 1891B, 781-78U* p.7*6. supra; 1898D, 202, p.7.10 supra.
3. 1891l»> 31» 97» PP. 7*137^' ^^ 

. 7.15-7*22 supra*
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A second premise in hie argument noted thst s.51 (xxxv) 

was limited to the settlement of disputes by arbitration*

The terra "arbitration" connotes e judicial tribunal 
by whatever name it is called and however constituted* 
and, although the functi one of the tribunal tllffer 
from those of ordinary tribunals in thet they ere not 
Hull ted to Determining exl ting causes of action, but 
extend to prescribing conditions to be -jbserved in 
future eontrrcts of employment* the trib?mal ie no 
lees a tribunal* !To my mind the obligation to decide 
in eccorclence t'ith low is implied in the notion of the 
creation of o tribunal. Otherwise the .-jemberB of the 
rlbunr-1 T/O''?.!^ not be .1.u^:

c-xercisin>-. the .pov.-c...r of
o

Thu« t since o judicial tribunal ^es, of its nature^ bound to 

conform to lsw f the -otmaonwealth /rbitratlon Court weo bound 

to conform to State law. However, the awards of Stete 

Arbitration Courts were to be regarded as ^udj^aents inter 

psrtes* even when made the common rule of an industry (i#e» 

when extended beyond the partite to the action)* As such they 

stood on the sa^ie footing as agreements, bat were not to be 

considered es ^tate

This argument had reek points ? hlch were better handled 

0* Connor J *2 For it res common ground that an industrial 

arbitrator might abrogate the existing contractual rights of 

the parties. But ouch contractual rights were made binding by

1. 8 C.L.K. L\65 9 k92 (emphasis edded)
2. Ibid., st 510-511*
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State law, as were the awards of State arbitration Oourtsj 

and In both cases the State lew moat yield. How, then, wes a 

line to be drawn between State laws which bound the Contraon- 

wealth Arbitration Courtt and &tat« laws which that Court 1 ® 

awards might override?

O 1 Connor Bought 8 eolation to this unstated dilemma in 

a principle of necessity: the federal power could not be 

exercised effectually at ell unices the federal tribunal hsd 

power to override the State lews as to contracts and State 

awards* But this principle did not authorise the federal 

tribunal to!

disregard the «tete 'awe whenever they sre Inconsistent 
with the terms of its aw*u*d whatever those terms may 
be . Ita authority is to .eo| judiciary in the settlement 
of the Industrial dispute * ft ia esapowered to do every 
thing within the law necessary to accomplish that end 
effectually. But outside thet It IB, in respect of any 
matter beyond the aaabit of federal power, aa isuch bound 
by Gtate lews es the tribunals of the State are bound*1

This leaves open the inter-related questlonat What la 

BneeeBsary1*? and: What la the * ambit of federal power**? 

The implied counterweight to the principle of necessity In 

O fConnor J. f s judgroent was the doctrine that the control of 

induetries wss primarily 8 function of the States, Perhaps the 

tacit consequence of the Interaction of the principle of

1« Ibid., at 511-512 (emphasis added).
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necessity end the doctrine of I 'tote riglite weo that State laws 

OP subordinate legislation (such && a <?e termination by a Stste 

^ages Board, nbinain&* not only on certain parties, but on the 

public generally1*) 1 regulating industry directly* ma not 

simply indirectly by t?ay of ordinary contract lew or ol atete- 

authorised awards ^nter j^rtea, were to have priority over 

Commonwealth awards* 8ueh cs conclusion* of course* would not 

be without ambiguities in practice*

The immediate problem* howev* r* Is to understand precisely 

the conception end role of "judicial pcwer" in the ju^graente of 

Griffith C.J. and O'Connor -J* For both Justices* the /rbitrotion 

Court wee a tribunal t?ith a c*uty "confined to the judicial 

deter JLnetion of matters in dispute1*^ Every euch tribune!* 

moreover* nuat "act within the law'V "decide in accordsaee ^ith 
the lew1*'.^1 So men W©B connoted by the T/ord "srbitrstion"* But 

B-frri orbitrotion equally connoted power to abrogate certain

existing rights conferred by law - but not s^ such rights, ven 

if this last qualification was derived* not from the general 

notions of "arbitration" and judicial* functions* but from the 

balance of Otate end federal per era in the Australian Constitut­ 

ion* there remained th© difficulty that a judicial tribunal &
„_«—-— ...ff-.-uiMim.iia n-Oi-Ji i.j> KU.JMIKI iiim't—<—nntr —ia-u .T-rnunn—n———' n T • n ' 11' • n r i r T r-r»ma»rm«m«»i mmrn* -m»i • »•!«! u -j _q n •• n • «.•

1. Ibid., at 312* i2g£ 0*Connor J*
2. Ibid.* ct 510* ipr 0*0onnor J| U9S* ,;)££ Griffith G.J,
3» Ibid., at 508* a££ O f Connor J.
k. Ibid.* at l*92f 1££ Griffith C.J.
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in this account, permitted to abrogate legal rights tthile et 

the some time the obligation to decide in accordance t?ith law

was "implied in the notion of the creation of 8 tribunal""1 

(since "otherwise the members of the tribunal would not be 

judicial persons at all, bat dictators exercising the po^er 

of legislation, not of adjudication*} * 1 This logical ungein~ 

line as gives riee to a suspicion that a perha :e unconsciously, 

the ostensible centrelity of "decision according to lar/w in 

this analysis of judicial po^er tras on ^.JJLQC.. er^haeis* a 

rather clumsy prop for the 8 totes rights (laws) which the 

Justices wanted to uphold sgeinot the incursions of federal

Looking behind declarations to the working reasoning of 

the ^udgeient® ^e can see, perhepe* that the centrel element in 

their concept of *';Jutlici8l" functions was (eutborltative)

decision fat^x* ^^qrte.jD. ©s contrasted isith M t!ia making of ©

a lai?7-raeking authority constituted for thr*t

purpose'1 ^ - thai is, © lew binding, not only certain parties* 

but the public at large* Such a contrast would lend coherence 

to the distinction drawn between* on the one hand* contractual 

rights (intrinsically ifiter . par test even thou^i founded on 

general ctete 1st? if not coupon law}* and inaustrial agreement©

Ibid», et U92» per Griffith C.J»
Ibid** at 512, i?cg O f Connor J* (eniphesie
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end awards (intrinsically Inter t)ar^c^ even them $1 supported 

by gencrta state law, md evai when, Incidentallsrt extended by 

eoaraon rulej, end, on the other hand* general State in^istriel 

legislation for the reflation of whole industries or of the 

public at large*

This exegesis in confirmed by the .. 

(l91Q)f* in which th© eayie question came u;c>, but in concrete 

rather than abslrsct form* This time the preaence of B&rton * 

resulted in a thr©e*two majority for ruling thet th® Ccam?ion- 

wealth Arbitration Court coalcl not make on ©ward inconsistent 

with a i tate lew* and that the determination of a Wages Board 

empowered by a state statute to fix e minimum was® might be 

such s low,

Griffith G*J. «uote<3^ hi® reniarlte in th©

essentially judicial netttre of arbitration was not affected 

by the fact that .^nffip^rJLa^ arbitration involved th» prescript ion 

of rules for the future? It wae inconceivable thet any legie* 

lalaire should set up a person or set of person© isith authority 

to supersede or ebrogete any law of which he aid not approved 

Hor co>oia it be Bald that the swerde of the federal /irbitration

1. (1910) 10 G«L.a. 266*
2. Ibidt, st 280»
3. 8 C*L.ii. l^5t W8»
^. 10 CUL.tu ^66, 282.
5, Ibict., at 283*
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Court prevailed over inconsistent State laws by virtue of e.109 

of the Constitution, for the award of the Court wag not a 
federal lew:

function of 8 tribunal, of whatever kind, is to
ana edainister the law, not to uake it - d^cerg 

non dare Icf-cg.. Nothing could be ruore unfortunate than 
that ari iuc£ should arise that this Court, or any other 
Court, Federal or State, hcs a legislative authority. 
The legislative end judicial powers of a sovereign £tate 
are exercised by different agencies, whose operations 
are in different planes, end csrtnot coroe in conflict 
with one another. »

Thus, once again, the emphasis in Griffith C.J,*s judgment was 

entirely on the distinction between legislative and judicial 

as a distinction between afcng and dlarlng and

law. As we have seen, such a distinction, by itself, could not 

support the conclusions purporting to derive from it.

The necessary further premises were offered by Barton J» 

end, more explicitly, by 0* Connor «T . Both began with Griffith 

C.J.*s premise that an arbitral award was a judicial deter­ 

mination and, as such, a matter of declaring, not of oialcing law. 2 

But it was one thing for a tribunal to impair the obligation of 

a law or to attempt to raatee a new one, and another thing for a 

party to waive his legal rights. 2 Here wes the essential 

further premise, a development of doctrine since the

. Arbitration in its original meaning connoted, it was 

said, a process of voluntary submission by parties to a tribunal

1. Ibid., at 28**. For s.109 see infra., p.9.l?n.1.
2. Ibid., at 29^t £££ Barton «J.
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on terms e^-reed to by the parties.1 But the parties could agree 

to waive their rights under ordinary stcte le^s of contract or 

under othf-r (e*g. t-tate) arbitral awards between the^i, ana en 

arbitrator had the pot/ere of the parties-^ But an arbitral 

tribunal, in this original sense, r?cs oleo bound to apply 

legislation th? t bound the parties; this essentially judicial 

character of arbitration could not be diminished, nor eny legis­ 

lative character added, merely by making arbitration corapuleory, 

or by including auiong the toattere for settlement the future ea 

T?ell SB the existing contractual relations of the parties, us 

under o *51 (sjtxv) ,3

O f Connor J» VIBB content to rest hie argisnent there | there 

was no ..'leaning. of the word "arbitration** in English which couie 

justify its being applied to a tribunal detersrdning rights 

judicially end ;/©t emancipated from every Ics^ which eoald stand 

in the way of lr#6oing its absolute will upon the dleputents*^ 

Barton J* added to this linguistic or definitional confides*©tion 

a constitutional principle .3

The Australian Constitution Is no less careful than are 
other fundamental lews to olearly separate the judiclsl 
from the legislative authority ant? to define their 
respective functions, anc? it Is too auch to ask us to 
believe that, by the tforc^c. used in this power,® it has 
sanctioned their collocetlon in one &nd the e&tue authority § 
&nd tlwt primarily a judicial one*

1. Ibid., at 301, B££ O'Connor J,
2. Ibic;,, st 302-303, per O'Oonnor J«
3. Ibid., at 293t '^sg '^rton J«
U. lbid», at 305f i>er O 1 Connor J»
5 * Ibld »* e! ??7 - Der Barton J. (continued on next



This Abstract principle of demarcation was similar to thet 

sketched by Griffith C.J. f m a feature of • (any?) "sovereign 
State".

The general argument common to ell three eenlor Justices 

turaedf therefore, on the idee of proceedings foter

"Inter parses" idea wee central to their opinion that 
Wages Boards were to be regarded ee legislative, rather than 
arbitral on<3 judicial, simply because the Boards * determinations 
were obligatory "not merely on parties or organizations et 
variance, but on all citizens within their range 1* •* But the 
idea wee also central to the distinction between ri£jita which 
arbitrol tribunals could abrogate end ri ;hte which they could 
notj for this distinction Tv'es founded on the ides that srbitr*- 

etore ordinarily had the po^cre of JiSS^SEIltJSS ^° ^^ arbitrat- 
ion> and so could atoogete such rights ee t)ie r-srtiee ther^» 
©elvee eould ^brognte* It was in precioelj this sense thet to 
go beyond these powers of the pcrtles (admittedly lijrpothetlcal 
powers in the case of indue trial crbitrotion under 8*5t(x3av) ) 
was to so beyond t'ae realm of judicial functions and to essoroe

orer*

(continued from previous page)

This qualification just loaves open the position adopted 
by Barton c • in th& l.fyeet vo&tu

10 G.L«i£. 266, 289 9 jge.r Barton J*
~ vWpMHWMi ^



Hence "judicial** functions in ell these judg^ntB vt- 
elated « ith determinations 4fltff.r tartest such deter^dnr tionc 
were to be carried out, broadly specking, within the freraetvorlc 
of existing ler; thuc they ttere not to IK- Itfgieletivc in the 
sense of making acv rules as if 4a the exercise of 8 pc*ver of 
making or abgrogating new rules of general application; but 
they coul6, It v/as said, establioh certain new rules ©s 
the par tic e ^ithout iLipairlng their eseentlelly judicial 
cherceter*

In a^iort, tjie conclusion arrived rt in oil these 
demanded thot two different features of "judicial po^er" * 
binding determination jfl-ter. par tea: ©net decision aco ordinal." to 
existine rules « be held in a QL'^L:^ :4 Inter«*relatlon0hip by 
appeal to the principle thot an arbitrator could, do whatever 
the pertieo oouia agree to do, s principle itself analogically 
related to the j^tar .P.ar tea idea» The -point of appealing to 
this principle, and the point of the definite Inter-relationship 
thereby establiahedf f^as to cut across the normal distinction 
between proceeding tttf...t>]\e authority of the law ana. aaing the 
law jg^ a ^uiruo to^c!ggi,fi.^» Finally* it is not to be forgotten 
that the very conclusion so reached* BB if by ©nelysis of the 
ecaentiajl notions of "judicial" end w arbitral" functions^ in 
abstraction from the Australian Constitution, ^es also reached 
by recourse to e purely coast it utional balancing of the



"necessary** porer of the Bteten against the "necesser;/11 power 

of the Commons ealth.1 Was the coincidence of these two trains 

of reasoning in one conclusion entirely coincidental?

Since Xsitftes end Higgine «TJ* ettac&ed both the foregoing 

trains of reasonlngf the aeeae question iust be asked about their 

own judgments* Can it here been merely coincidental that their 

conception of ** arbitration* conformed with their conception of 

the proper bale. nee of federal and Btate powers?

Plrnt of ell, it must be noted! that ever since they had 

been appointed to the High Court In 1905» the two junior 

Justices had dissented from the prevailing doctrine of mutual 

non-interference between Coraraonwealth end States. In

(190li)» the High Court had declered invalid any

legislative or executive action by a -tate which wouia have the 

effect of fettering* controlling or interfering ?;ith the free 

exercise of the legislative or executive powero of the

f » The .uoBt penetrating critic iora Isaacs J* ever made of the 
doctriae of the senior Justices Is to found f years letcrt 
in J^yd^ :.ngl.;iccr:::ir OQ, >td» v, Qaqburn (1926) 37 C.L.H. 

, 4^6 : ^JT lie propoe I tlon w SF> from the first unst0ble f 
cf? o f Connor f • epreed thr^t in some respects State laws 
be disregarded , The two points of union of the 

cka^ority opinion were the theory of residual powers in the 
Consnonwc8lth t «»end the theory thet the arbitration mentioned 
in pl.xsxv of B*31 ie attributable to the judicial depart­ 
ment of Government ©nci not to the legislative depertuent" * 

2. (190^) 1 C.L.iU 91*
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wtalth. This decision was subsequently approved of by Xsaaee 

end Hlggins « J* But they would not approve the enunciation* 

by the senior Justices in the iiallwaff . figryanto* C.safi* (1906) » 

of the converse principle in favour of the ' tstes ea against 

the Cosuonweolth* The senior Justices founded their doe trine 

of naitual non~ interference or reciprocal Imp-unity on a
*neeee8ery" implication of the Constitution es c whole,2

on the necessity that both Stetec and Conraonweelth should be
free from control if one ue-s not to be at the ^erey of the

• other. This doctrine of necessity wea vt-ry like that expounded 
by 0* Connor J« in the l^jfiffiff^^ 1 •'.•rset thus f in 1908 » 0* Connor 
J. had eeids<3

Whenever it is neeeecery for an effective exercise of 8 
Comrjcnfeelth por/er that B ^tete power should be r^etrictec? s 
it oiet be taken thet the Oonotitution intended that it 
should be reserved, to the ; it ate in that Restricted forsi*

But lessee and Hig&ine JtT« at all ti^iee held that Commonwealth 
porera were to b;-? given their "full anc? natural*' (not merely 

^effectuel" or "neceseery" in smy rainiaielnp; sense) aiabit* and 

t;ithin thst embit %ere supreme. The principle of B^Bffld^n, v»

in their view, properly rested on the superiority of

Comraonweelth power^t 9.0 manlfeetedf for examples by covering

(1906, k CL.H, !i88.
Bee, e.g», A n*G f '_U*ld) v. <iVrG.^t^) (1915)
liiBf 163 9 t>er Qrlffithb.fT.
Steel lieilgTcesjg, (1908; 5 O.L*R. 618,
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clause V end s.109 of the Constitution1 (whereby Ic^a of tbe 
CoamonweBlth prevail over inconsistent stste lews)* Consist­ 
ently tflth this, their jjuagraents In the Y.-jy>g^.or3tera > end

cases eaphaeloec" thet interstate disputes
came: 2

rithln the oole and supreme cognisance of the Ccaraon- 
weelth, to be settled by the Commonwealth tribunal 
£ccor£ing to federal lew one! constitutional direction, 
but, on the principles laid down In BlEmflan v. loafer., 
unhampered and unimpeded by at ate interference , whether 
legieletive f ^udiclol or executive*

This t?no in feet the precise converse of Griffith C»J* f s 
thet e«5l(x3ocv) neo to be interpreted in thf light of the doe- 

trine (laid a own in the M^|l^e.T S.qryantal. Qft^fi) that any 

"invasion1* by the Camoionw&alth of the sphere of the domestic 

concerns of the ~tetee appertelning to trade and eotaaeree was 

forbidden except so far 88 the "Invasion" t?as authorised by 

some pcwe* conferred In express terras or by n^qqjgGary Ifiplicst 

ion. To o f Connor «7.'s fesr that, if his viewwra not adopted, 

tliere would be **no State law relrtlnr to the industries of a 

Stste which ralRht not*., by the terms of » federal award be

Covering clause V is s.$ of the Qosraonvealth of Australia
Constitution / ct (IbOO)* "This >ct» end ©11 laws made by 
the srllaaent ^ the Corarw^nwealth under tbe Constitatlont 
shall be binding on the courts, judges, end people of tvery 
State and of evei»y prrt of the Oo-nraomvealtht notrith- 
e tending anything In the law© of any State •••*** 
8.109 of the Constitution recidez M^hen a lew of a Citate Is 
inc:>nsietent ^Ith a law of the CoMraonw^alth* the latter 
shall prevail* end thr. forsiier shsllf to the extent of the 
inconsistency* be invalid. 1' 
8 c.L.a* Iv65f 521 9 £££
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inoperative" 9 Isaece J. opposed the fear that any content­ 

ion contrary to his view "would prostate... the Government and 

its laws et the feet of every State in the union". This ell- 

important difference was underscored by one of the major argu­ 

ments advanced in Isaacs J.'s dissenting judgment in the 

Bo o tmake r s * C & s e pT 01 i $

The Imperial Parliament might have empowered the Common­ 
wealth Parliament in general terras to legislate for the 
settlement of Inter-State industrial disputes. If it 
had, the Contaonwealth Parliament could at its discretion 
adopt any one of the numerous methods which might from 
time to time suggest themselves. It might in that event 
have voluntarily selected arbitration. Could anyone 
then have doubted the supremacy of such a law? (Here 
h3 referred to covering clauce V of the Coraaonv/ealth of 
Australia Constitution Act3 • c &n it make eny difference, 
can it render the Commonwealth Act less potent, because 
the Imperial Parliament has not granted a general power, 
but has itself selected one particular method - namely, 
arbitration - which the Commonwealth Parliament hae 
faithfully followed?**

Biggins J* put the same point another way when he observed that 

"this pov/er as to two-Stete disputes is & special power that* as 

it v;ere, cuts - like the Inter-Stete corrsnerce power - across all 

the reserved powers of the States'*." /nd the consequences for 

the question at issue were very clearly stated by Isaacs J.:^

1. Ibid., at 511 , per O f Connor J.
2« Ibid*, at 533> per Isaacs J«
3. 10 C.L.K. 266, 312-313* per Isaacs J; 332-333 per Biggins J.
k . V«e need not consider here the attractive arguments, from 

authority and by reffuctlo _ad abkurduiAj by which Isaacs and 
Higgins JJ« demonstrated that a decree of the arbitration 
Court WSB to be regarded as a "law of the Commonwealth" for 
purposes of clause V and e.109 of the Constitution: see 10 
c.L.xt. 266, 313 > 332-333*

5. 10 C.L.R. 266, 336 ? £££ Higgins J*
6. Ibid., at 316, per Isaacs J*
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limits sre assigned in sub-section xxxv unless by 
the Inherent meaning of the word r arbitration"* It 
therefore btcoiaes inqportant to eeeertoin whether federal 
"arbitration" under Irap< rial authority necessarily, from 
the mere use of the ?;ord unqualified, connotes subjection 
to Stste law* It 10 of course Idle to predict, to begin 
with, that DO much is reserved to the states*****

9 then, was inherently connoted by the wora "arbitration"?

Arbitration does not Inherently connote a judicial 
determination in the senee t-xat the determination is 
controlled by statute or by any lew* It denotes a Imply 
that the arbitrator in his actual decision of the ..-letter 
referred to him, whatever ita nature may be, is to be 
guided by his ovn personal opinion of t.-hat Is right or 

Just or unjust*** •«

This opinion both leeecs and KigginB JJ* sought to support by 

reference to various maxims of Roman let?. It did not Imply* 

of course, that the arbitrator was not bound by the law 

empowering him to ect or by eny superior lew** Nor did it imply 

that "the substantial requirements of justice*** coula be 

violated; the per ties met b© given an opportunity of being 

heard, and the arbitrator must set without being subject to 

undue influence; "there must be no malversation of any kind 1**** 

In this United sense, and in this eenee onlr/, an award could, 

"in its inherent nature*1 , be celled a Judicial act.

Such, according to Isaacs end Hlggins ^"J* ? was the inherent 

nature of arbitration - e process (prescinding from any special

Ibid*, at 316> per Iseecs J* 
£ee per Eiggins J*, ibid., e

*, a > per seecs *
per Eiggins J*, ibid., et 33^» 

d*, at 317f "oer Isaacs J»; 33^t £gj* Hlggine J. 
d,, at 317, ]>er leeeefi J*, etuotln^ Lord Qelbor 
^ja^-ctaaan v« F^umBtc nd T •^n.tri.ct Boo.r^_ of _J'J>rj^ 
, 23' 9 rijOt
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regulations of the empowering lai? or of the "terns of 

free from all rules save those of procedural justice« A 

qualifies lion had* however» to be intro<3uced f which might be 

regarded as contradictory, but which they Insisted isaa merely 

'•extraneous 11 , to their general analysis of the term "arbitration*. 

For In some circumstances an arbitrator niinht be required to 

proceed according to rule* "whether la*w or domes tie regulation"** 

Thus some arbitral awards uiight bo dudgraents w in the ordinary 

eenee". In recognizing this, lsaae@ J» tacitly shifted his 

ground from the assertion that arbitration ^nlt-,..rently denoted 

freedom from all legel rules to the narrower assertion tliat the 

??ord "arbitration 1* of itself did not a^eeBeril^ indicate that 

the decision trss © judgment in the ordinary sense* There were 

thuc two varieties of arbitration the one Involving "judicial** 

and the other "legislative11 action*^ leescs J* proceeded to 

examine the question of how these two varieties ooiild be ascert­ 

ained and rHffer»entl0ted»

Of course, ell that war, strictly necessary was to show thst 

"it is in^>ossible to predicate from the nere use of t>ie word 

"arbitration1* whet the nature of the sword muet be w^ and thet

cpvild. connote freedom froia rules; thir> would

1. 10 C.L.R* 266, 317> &$£ Isaacs J,
2. Ibid** fit 317>
3. IblcU, at
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have been sufficient (granted the supremacy of Commonwealth lew) 

to refute the majority view thet the federal awards usiot, in the 

nature of "arbitration1^ be subject to Stele law. Indeed t in

e 1 ffefig. leases <J. res (for the iuoet part; content

to enow* that, v/hen the Conetitution wee drawn up, industrial 

arbitration was widely understood to involve, not subject ion to 

existing rules snci arrangements* but "influencing ana deciding 

issues on no ground whatever but moral anc? economic fair play
nand justice *• For this point of vie?? the arguzaent was

apart from the presence of the state Act, the unqualified 
fixation of wages and houre ie within the legitimate end 
necessary power of the arbitration tribune! ecting under 
the ruthority of the Qanriiomveplth ^ct. therefore, if 
on that field it meets en Inconsistent rotate let?, other­ 
wise vslid, the Federal Aet must dominate the field. 
The contrary contention, as ^ar shall G.J* eaid in CofoenB 
T* -Yirginifii**- "would prostrate.. .•the Government and its 
lawe et the feet of every Btete in the union" *

But even in the UoodgorlfrersV .Cgae Isaacs «T* hed at the back of 

his mind some sort of Abstract distinction between H Judicial " and 

"legislative"* There wss a cr,i^tlc reference^ to -42i^ v. , 

trhich could otherwise be hardly relevant; and there was the 

holding (contradicted, it rather appears, in the Bgofogftc rg_f

that the State v ages Boerds exercised lfno legis-

1. 8 O.L.R. 1465, 5^1-526, j&£ Isaac© J,
2. Ibid., at 5?&.
3. Ibid., at 533.
iu 6 Vheat. 261;, 385*
5. 8 O.lt.R. U65, 52f>.
6* 10 G.L.ii, 266, 319*
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lative porcr'O This concern to classify arbitration ae either 

"judicial* or "legislative* b< comes centre! to Isaacs «3Ve 

juognient in the .^ootiai&grg* Ossc C o.lL 3

f then ??ae the "clear and decisive principle"^ that 

leenca J. sought in order to classify industrial arbitration 

as either °juaicisl w or "legislative" in essence? The teot* 

he said, could not be the parties* capacity to tigrt?e to tit© 

terms in dispute , for tiiet, ^.i-cte the senior Justices, ^ae 

extraneous to the inherent nature of arbitration, and "to erect 

it into a vital test ie to alsteke a concomitant circuiaetance 

arisino froia extraneoue consideretione into an indispensable 

and essential ottrllmtc^T 1?or was it diffident to point, v.ith 

Griffith C.J., to the character of the body as a tribune! to 

concluae that ito (3etei^minstions could not be of s legislative 

neture* The question, ee Holniee J« hed eeifl,' depended not upon 

the chsrrcter of tiie body, but upon the chsrscter of the 

proceedings, eatf thifi ̂ ^. ,fa^n ;:r,sB ^ct^rminea bv the ^§^re of jbhe

He cuotca Kolinae J«i^

1* 8 C*L,R.
2, Perhaps ^jjadc^art ,„•;„;« gfct?r v* %o.or?h^4« ¥hich wee decided

between the Vok-jrs VQgC-g. ^.'-nd. the l?ootsifcer * Oee feo l"^ . hed some influence. "l:ls judgment in the ' B
did contein two oblirfue references (not by neiae. to 

F^rlcer v» qyorebead* see 10 C,.',,H, ?66", 318,319. 
10 :;*;,. ~7 r^7 317* 
Id. at 317.
Pronti.3 v. Atlantic* Goaat ' riAt» 00^(1908) 211 U.S. 210, 
10 G.2..*. J 56, 310.
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. inves tigs tee f declares end enforces 
liabilities as they stand on -resent or pest fscts end 
under lat?s supposed already to exiet, That Is its purpose 
and end* Legislation on the other L?nd looks to the 
future end chenges exist ir.^r conditions by calling ® new 
rule to bo pp >liea thereafter to ell OP so&e part of 
those subject to its *

His own formulation was ©e follot-ct^

If the dispute is as to *he relative rights of parties 
as they rwt on past or present circumstances* the award 
is in the nature 'of adjudgment, which aight have been the 
decree of an ordinary judicial tribunal acting un^er the 
ordinary Judicial po'&er. The; re the lew applicable to the 
ease must be observed. lff however » the dispute is ©s to 
vhet shall in the future be the roitual rights end 
reeponsibilities of the parties * thst is» if no present 
right." sr-re asserted or denledi but e future inile of 
conduct is to be preecrlbed> thus creating new rights end 
obligations, T7itli sanctions for non-eonf oruuty - then the 
uetersiination thst sso prescribe o s cell it sn c^ard* or 
arbitrament t detcr/nination or decision or i!?hat you willf 
Is eesentielljr of a legieletive chnrecter* and limited only 
by the lew which authorises Itt lf> again, there are 
neither present rights asserted 9 nor a future rule cf 
conduct prescribed but roe rely a fact ascertained necessary 
for the practical effectuation of admitted rights, the 
proceeding^ though called en arbitration, is i*ethfv r In the 
nature of en appraisement or ministerial act.

(This passage ahoT/s clearly that Isaacs JVs "teet" of judicial 

pov?er selects as primary ^rhat ^e have called "issue* as distinct 

from the wag©nt ? or "procedure^ of Griffith C. tr, f s tribunal- 

centred test in 44q^^rLderT.Va _0aae ) * The decision of a State

IBoard was thus of 0 ^legislative chrr^eter1*^ and who 

would say that the -^©rd of the federal Arbitration Court was

2 . Id
(1908> 211 U.S. 210 f

.
3. Of* ffirfflif p«U. 

Ibid., ©t



"less of the nature of legislation"? Vhe existence of & dispute 

l.^;;tci^R]_ to the eventual character >f the result* (A more

vigorous assertion of a "matter-form" doctrine,1 in toost of ite 

senses, can hardly be imagined; * An industrial dispute 

necessarily looked to the future rights rnc. liabilities of the 

parties; hence it t?£a not legally possible to say that all 

disputes led to en ordinary Judicial decree find that every 

settlement of every dispute wee necessarily an ordinary judicial 

decree .^ There ties not* and never could be, "any resemblance" 

between an ordinary judgment end a federal award, except in the 

mere procedure by which they were arrived at; for a federal 

ev;ard preeerlb.!.:^ in<!?uct2?ial cDnditirns expounder? nothia>; ©nd 

interpreted nothing* but introduced new obligations x*

This is legislation by means of a subordinate body ecting
uncler the Imperial authority &&£ a r-tste la\^ laying clo^n 
« different rule is necessarily antagonistic to the 
award itself*

fiiorc cautious in i«elylng on such sharply (but 

veguely) defined essences s

It would probably be incorrect to Bey that the Wages 
Bo»rd riiafces la^St or that the arbitration Court i.-iakes Ist^s 
It IB the rtete Act that gives the character of a lew to 
whatever the ' agee Uoeo^d ••;.reccribes f and it i© the Federal
Aet thir-.t gives the clicraeter of s lat? to whatever the
Arbitration Court prescribes.

The result wes» however, the seme*

2, Ibid,, fit 320.
J. Ibid,, et

Ibid., at



Such wao the distinction to be erotm between "judicial 11 
and "legislative 1* epecies of arbitration. It wee now &*ee&& 
only to show tliat e,5l(acxxv) wee intense*? to allot' arbitration 
of the legislative specie©• Severed lines of response to taie
problem &re to be foun£ in the judgments of Jsaece snd Higgine 
First, it *ee sought to show that industrial arbitration w#a ©o 
underetwoci et the time when the Constitution was draftedJ 
Oeconcily* it wee sought to show tlitit this understanding t^eo 
indirectly reflected in other4 Imperial eneetaentB.2 Thirdly, an 
cctual intention ree imputed to the Imperial ^ariieatdnt in

; the ConnonwcGlth of /metralia Constitution Act* Iseace

The Iiaperial i-'arliain*nt might have directly legislated or empowered the Coumicn&eslth -"firliefaent to directly legislate so &s to fis future rates of wages* or nimiber of houi'e* etc»* i'or th€ prevention or eettleiaent of disputes* It preferred not to do so directly* but to do BO by the method of orbitratiun* when ^nd in the manner selected safl *ith eny li^itatioae Inpoeed by the Gotif.ionvc&lth Pcrliaiaent* It evidently thought that in­ direct directions of tact nature are wore fittingly issued after due inquiry into particular facts depending upon evidence* an investigation for which Parliament IB dsnifestly unfittea* end it therefore entrusted the power - if exercised st all - not to Parliament* but to © special organ for the purpose* one or aore arbitrator®*3
another t»oint in his ju<%uent in the .ggotniafoera f ,0goe

J 0f hevinn referred to the rules of procedural justice

1. 8 C.L.d* l&$ 9 521-525* JBUt isaace J#2» 10 O.ij.a. 266,
3. Ibid., at 319*



to whioh all arbitrators were eubjrct, seldi

It ie beceuse this mofe of -nrocodure in inherent in the 
object, it is because this* differentiates the method 
of arbitration from that of * rrli&'iontory legislation, 
thet arbitration *?ae eelected by the Imperial Parliament 
os the on,-.; end only neens of exercising the 
povcr in this regard J

Reeding Conventions* for "Irmv-rissl ^rliament" (which had no 

actual intentions in the matter) f the historian must frankly 

recognise both these imputed motives and explanations a© quite

fictitious,

She fourth, end perhaps most fundamental, reason advanced 

by Isaaesend Hig^ins J«?» for Holding that s«5l(xxxv) allowed 

arbitration in fae legislative sanse wss found in the general 

nrtion^l interest an reflected in the presumed general intention

Of 8

the snii!iftting spirit, eo \;ell BB the natural signification 
of the ^orde of 3ub~0eetion ^ssir, IB the preservation or 
rostoroti'^n of .Induotrial p«ace, and the euT>»8ection 
authoriaea federal intervention, not eiaply to tletcmulne 
private differences bctt/een an employer ©nd hie er^loyeee 
and aioke a ecale of rights cm: liabilities to operate 
norel7 "ox* their exclusive benefit, hut In tlie interest 
of the ^vhole^ gencr&l population to avert or end disastrous 
indue trial «3isOT»s«niaation»2

Thio presumed intention to sri'wa priority to the interest of the 

Australian community ^se an<5 vss to be ?»t the root of moat of

1* Ibid., at 317* 336, 
2. Ibid*, at 52 f>*326, ^cr Is»acs <J.j/£g£ Hi^gins J.| 

8 G.L.2,



the jua#aent» that Isaacs and Hlggins JJ* ever road* on 

just as it had showed Itself ao j, fundamental concern of theirs 

in the Convention debates on the uatter* In the ^resent co&ee* 

it evidently underlay* or at least wso intimately related to, 

the two contra! postulates of their judgraents - that industrial 

arbitration t?a£> not judicial because it looked beyond the 

(present) rights of the pertrks twards the (future; benefit of 

the ccx^nunityj aid that fecteraL IO^B overrode the (merely 

regional,' lav/e end powers of the ;: tetes. So it wae hardly 

coincidental that Ireace and Iliiigins «3~J. f s conception of 

''arbitration1* (and tfience of tht c^E^n^e of "JuCicial" end 

"lesieletive 1* fancticmBj eonfonned witn their conception of the 

proper balance or federal and 3t«?te powers •

IV 

The Abrwrd as. ..an.

Hot long after the tfeetslon in the li

litigants oought to take advantage of the prevailing reasoning 

to neve the ushole Conciliation rnd Arbitration Act declared 

invalid re going beyond th© meaning of warbitration 1' Intended 

by s*5l(xxxv). Thus* in ffiqjffiffg/g p_aff (1910),1 It w©s argued 

that the word "arbitration1* denoted four essential feature© - 

voluntary eubralseionj choice or p^rtlel choice of tribunal;

«•» igU_jJJ uhiTiii—Jlr Jr •'••'- • T jiijiii"" 11 i -T i n " i 1 I

ex parte..VjtebraE U^IQ) 11 O.L.
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extension of the tribunal* s function to all matters (including 

rules of conduct for the future) not actually forbidden by lew* 

or, in short f anything that the parties themselves might have 

agreed to aoj end exercise of judicial functions, between only 

the parties to the dispute, and only after giving the parties 

an opportunity of being heard* The four Justices hearing the 

case agreed that the firct tf?o of these features wore 

accidental and dispensable, rather than essential* o f Connor J* 

egreed with Griffith C.J.'s statements 2

The series of Statutes mentioned by toy brother Isaacs 
indicate to ay aind conclusively that for a long tirae before 
1900 the words "arbitrator" and "arbitration" had been 
used by the linglish Parliament to denote © tribune! tsrith 
respect to which the essential element of the concept 
t<?8s absolute discretionary power, only fettered by the 
liaiits of the dispute submitted to arbitration ana the lew 
of the lend*

This statement virtually adopted ttm propositions of Isaacs and 

Higgltui JJ*t ©s to the "inherent nature 11 of arbitration, in the

CBC D$o*l] « However, Griffith G.J. did not draw

from this the came conclusions; he insisted that the ?/ord 

"arbitration" connoted that the function of an arbitrator wes a 

judicial function which could oaly be exercised between the 

parties to e dispute, ond after hearing therat

It follots thet the only por;er which the Par 1 lenient can 
confer upon the arbitrator le a judicial or arbitral 
pcmer to be exercised on these principles, and that it 
cannot confer upon hira any legislative functions. In

Ibid., at 
Ibid., at 21* •
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-^r q * ffas.fl. . ,. fo..o«.lj J thlo Court denied to 
the CQaraon^olth Court o? Arbitration any legislative 
authority*1

This characterisation of arbitration m "judicial" In explicit 

contrast to "legislative" was in fact extraneous to Griffith 

C«J. f s reasoning! ae he hiiaaelf said, the objection to the 

validity of the Act wee founded cai the meaning of the word 

"arbitration1*; to refute the objection it was necessary only 

to show that the "voluntarlness end choice** denied by the Act 

isere in no t?©y essential to * arbitration" *^ But th© Chief 

Justice persicted In ti*an©lating hie argument© into the form 

of s jua id at -legislative dichotorasrt p« if on the unspoken 

assumption that no constitutional institution could combine 

judicial with legislative functions*

This transition wae especially notable in Griffith C*J« 9 s 

treatinent of the second objection to the validity of the Act*

neiaely, that seeing to shot? that s*38(f) of the Act is as invalia* 

That section purported to authorise the Arbitration Court:

to declare any a^ard OP oraer that any practice* regulation* 
rule, custotsdf term of agree sent, condition of emfloyrnent 
or dealing whatsoever determined by an award In relation 
to any industrial rartterohall be a co»vuon rule of any 
induotry in connection ?ith which the dispute (Vhich gives 
rise to the mard] arises*

1* Ibld.t at 
2, Ibid»» at
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As reproduced by Griffith O.J. in frlivbrotif'c PESO* the challenge 

to B»38(f) was BQ follows*

The objection token to the provisions of the 
Conciliation sntd Aj-bitrr.tion Act 1901* as to the eotaaon 
rule la that they ourport either to confer © legislative 
authority* properly ao celledf or at least to authorize 
the arbitrator to melee an arcard binding upon persons not 
parties to the dispute before himt whichf it Is aeid> is 
in substance, If not in fom, en act of legislation 
and not an act of a ^udiciel nature *1

.!} _0aafl« Griffith C.J. f together with 0*Connor and

leases J«T«» held that 8*33(f) was scverable; 00 he did not have 

to pronounce on the Merits of the argument just expounded* Only 

Barton *J. gave his opinion on the Talioity of s*38(f^» He f too, 

made some use of the "judicial - legislative" dichotomy • In 

the light of hie refusal* in the gfo^t Qrqe four years le'ter, to 

accept this dlchotoii^ es part of © dominant constitutional 

principle of demarcation* it is necessary to evaluate his 

position in IjflyrhrcreVs ._.'.las.Q very carefully> The question h® 

there set hlueelf to answer west what in 1900 was connoteci by 

erbitretion to settle industriel disputes? The answer he geve 

was as follows i
Clearly It did not Include a poser to the arbitrator to 
regulote the \?rtlcular trade* That would be giving the 
tribunal a po&er to legislate, which no torture of ^orde 
cen tf7ist into arbitration* The arbitral tribunal aust 
et any rate be judicial ana not legisltive* It iaust> 
therefore* £ct on the ordinary principles of justice 
Involved in the neeeeeity of allowing a hearing: to ell 
partiee to the difference».»snfl of abstaining from

1. Ibid., at



9*31

involving in its aecieion interests of others than the 
parties to the difference ••••If thet which purports to 
be a oettlejinent effects to blnfl others then the 
dieputuntfif the function th< re performed by the tribunal 
is not arbitration, any wore then such a aecieion by a 
Court vould be o

When thie passage is carefully examined, it appears thet the 

real source, in Barton J.'e ralnd, of the dichotomy he posited 

between judicial ana legislative wee not a constitutional 

principle of separation but the ueaning of the t?ord "arbitration* 

itself* lie «B3 not putting a strict syllogiam of the forrat 

"'Arbitration is judicial (as opposed to legislative); but all 

judicial tribunals limit their decisions to th© parties; 

therefore arbitral excisions cannot be *ade © (oaamon) rule 

extending beyond the parttes** Ills argument ^ae of © much inore 

informal characters the terms "legislative*1 and "judicial 11 

T?erc being used ss pointers, to flrew attention to, to Ixlgjhll^tf 

features of the word M arbitration'*! the argument took all its 

fore© rrom the jaeaning of W 8rbltrstionw j it was thle Inherent 

meaning, rather than any constitutional principle, which 

precluded any legislative power from th0 arbitral sphere (which 

happened rather to be "judicial11 ). This exegesis ie confirmed 

by tho remainder of the judgment, which sought2 to deduce the 

invalidity of the oommon rule provisions frota the principle that 

arbitral functions were "necessarily limited to uiatters which the
^ _______ i ___ U.LJUJJIM tw**m i •rrnl — i —— --i ——— \ — nt"«r-|mm»i n »i ——————— i ——— T — n— r n mrntmmu a. i_ i __ ..— r---i BJ-JI ru.._L- __i ju

1. Ibid*, at 36-37- Q , ,
2. Ibid,, at 37* But ef . g_^ra p^^^vinfra Pt9.35.
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parties might or could lawfully cive the tribunal po^er to 

andf further, from the fact that no Act prior to 1900 gave any 

arbitral tribunal powers analogous to s.38(f)» This portion 

of the argi-unent f oiler «d on without break from the previous 

portion; thus we can say that the emphasis at all times was on 

elucidating the true scope of the word "arbitration" la itself* 

and not oa placing that one word in one or other abstract 

category of power supposed by the Constitution to be Jcept 

separate from other such categories. The fact regains* however * 

that the inoreasing judicial uee of Abstract terminology wes 

paving tlia t ay for the subsequent leap to an Abstract doctrine 

of cleuaroetion*

On close examination* ?/hat has been said of Barton J**s 

can elso be sale of Griffith C.*T.*B use of "judicial" and 

w legislative*' cis counters in the analysis of * arbitration'** 

Hence the remarks of the Court In H. v. ^ell^t <ff "a* ^Ictori^ 

(1950) sr© corrects "«**the comprrieon In thefBootiielserQ* .Cfoee 

between the ^rbitrel pow-rr end judicial pcm'er wa© only 

Intended to illustrate and emphasise the fact that s*5l(3csacv} 

does not ensble the erlianent to legislate* or to authorise 

anothoi* botly to logislate, on the general subject of ln&i©triDl 

conditions"*'' V* have already Quoted Griffith G*^r. f 0 objection
^_____j_j,ujj-uLijj|inJniiii»i>t»liijliii«iiiili'iitinit» "Win Ifnnittmtatr 'i»MHi. nn lum .ir-T*~i—————:—-|——rmr.qj.jmLU____ T:r"T.jm »mni n unp mi,

1 • 81 OC*»R*
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to s.38(f) in iJ^bjcfii^B .;l:iS^s we can noi? turn to hie final
pronouncement on the objection, later in 1910, in the 

QQsq.&fo.**?* It is to be noted thet in this case the argument 

for th© objection, 88 addressed to the Court, *o& explieit-ly 

that the potter conferred by s*5l(x;onr; only authorised 

Parliament to confer judicial pctter on the tribunal it ereetea,^ 

?hia argument, therefore, while ueln^ the "legislative - 

executive" dichotorfly, wee appealing not to en Abe tract const! tut 

ional principle but to -the inherent -meaning' of 8*5l(s3onr)j it 

was, in fact, a reproduction of Barton ^ . f B opinion in v

Of ee • Griffith C*J» f 0 trandfetlon of the argu&ent ie interesting^

It is objectecU^.that pi* xxxv of B»51 of the Oonatitution 
does not confer upon the Parliament a general porcer to 
regulate Ind.aatrle8«f»ant1 it is contended that the 
provision now in question purports to confer a general 
regulative- power which i& in the nature of legislation 
and Is certainly not

This was in fact the argument that Griffith G.J» aeeepted 

decisive* Unlilce the power of thoee Ststeo which had arbitrat*- 

ion legielotion embo^rinf: coniLion rule prorislone, the power of 

the CowionT/ealth Pe*rllauaent over industries woe not plenary •» 

it did not extend to leglelatlve power ̂  * hy not? Was It 
because it isae restricted to conferring judicial por/er tfhich, 

In accordance irith eonstitut ional principle, waa never to be 

confused rith legislative poiser? Or because c*5l(^xxv) limited

1 » AustraLlan^Boot Trede ^-nployeee' rcf-rstion v. ulr/brow (1910)
11 0,L.;1, 3ll» (Sometimes also called 7/hybrow 1 s Cese) . 2. Ibid., ft 312* ———————— 

3 t Ibid,, at 316 (eniphaels added).
See also ny/tecrc* a -cae 11 C*L.R. 1, 25*
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the pov/er of Parlieoent to *'arbitration1^ end the ides of 

'Arbitration-* itself, and its use in B«5l(jaocv) f excluded the 

lace of Irniclction? It sceraB fairly clear that the latter 

enct;er was the one adopted by the Chief Justice (though It is

not cert®in that the former ©newer wae not et the back of his

X adhere to the opinion irhlch I axpre&eed in the
i* that the term "dispute* connotes the

existence of parties talcing oppoelde side®, to which I 
tfould only add that the term "arbitration" connotes the 
eaae lcl6a«*« tTiiie only means by which the relations of 
persons lawfully associated in harmony can be lawfully 
affected are toutuel agreements and -eelsletlve enactments* 
Where an authority le empowered to prescribe general 
rules for th© governance of th© community or any v art 
of it th@ power conferred is in its essence legislative* 
Sec* 3B(f) is thent «*en attempted delegation of legislative 
authority to the Oourt to deal with ^etterg o%-©r whieh*** 
the Perliatoent Itself had no

The attitude of the eenior Justices wee probably expressed uoet 

pitilily by O f Coanor J« in the ^ootjaffiipMP^* Case ..fao>gl s

It le that an arbitral tribune! makes the declaration 
[of a common rale] 9 8ml calces it efter inmilpy* but the 
declaration iiee in it no quality of arbitral ad3udicetion» 
It is not e judicial oettienent of cotters In difference 
between parties to a dispute 9 it rteed have no other baeis 
than the determination of th© learned '•resident^ that in 
order to eocore the fair worfcing of the arard between the 
parties bound by Its provisions * ©nd the '.maintenance of 
industrial peace throu^iout the trade § it Is necessary to 
iiipose, on all pereonc engaged In the industry, the 
conditions of employment settled l^y the award, v.hether or 
not the Ooonomreelth ?'rrl lament ht>d authority to invest the 
Federal Arbitration Court with such a power depends entirely 
uon v:hst ie the right Interpretation of sub~see« of s

8 C«L«^*
11 a.a. 311 1
Ibid., at 326*



"hie passage contains no hint that the argument proceeded on any 

demarcation or "Judicial" end "legislative*1 po&ers derived, not 

from the concept of "arbitration", but from the framework and 

object of the Constitution* It uiuet be admitted thet the habit 

of Griffith G.tT, and B&rton ^r* of using a "judicial - legis­ 

lative" dichotomy, even as an elucidation of "arbitration**

unconscious"^ preparing the way for the reception of the
that 

doctrine that /dichotomy is of jvczriding significance in the

interpretation of the whole Constitution* But* for the r 

the senior -Justices had gone no further towards accepting o

dominant principle of demarcation than in the

whea Barton J» revealed the latent ambiguity in their 

thought J

The use of [''arbitration'') es it occurs in t de power is 
en assertion of the judicial, and. tlierefore f without j.-iOi*e» 
a denial of the legislative, copecity of the tribuuX 
authorised* 1

It ^ould be difficult to conceive a phrase aore ertulvoealf in 

this context t than "without moreff « Bprton <!• wast of eoursey 

to reject the Abstract principle of deaercatiem, &s the mipreme 

and overriding principle of interpretation, in the "lieat O

but, es ^e oat; he had almoot accepted it as such in the

Bo -yt ?$;!•;; ^,g y -^P.eC^Ot.ll • ^hat, after all, is significant le 

that the senior Justlcer- be cane ^o rauch iaore cantloue about 

adverting to sny such principle in ^'hffforow^ .Og0e» end,

10 C.I»a. 266f 297
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particularly, the second Boottng&crs* .Qsae«

Perhaps the senior Justices were influenced by the
of Isaacs end nigging J*T« in the go$ t/i^afe rg, * flaeefao.

restraint was etade aeeeoanry by tae doctrinal position 
already arrived at by these tTO JuetJceD^ a position vrhloh 

tiaphaoi^fl that ai»blti?stiaa was in any ease legislative end* 
moreover^ oriented not to^arae **tha lian®ai©te coabataots in an 

inelustrlal styug0len ^ but tcmards "tlje undii*tm?bea continuance 
of national lnauata?ieof effecting tlio gene3?al popalstion^.^ 
Furthepiaore> tha ^onlor Rustic©© tier© ecxaoitted to a <Hstinet- 
lonf resff trascl in tli© ^o-fe^segs, * , Oeae Tno » g] ,3 betf/©en the

"Innete ch,8i?8ctei»loticsM of arbitration Gad such mere !) usual 
eecc»2i»aiilnient0 w as x>r©cie© definiclon of the issue in dispute* 

or enforcement of evicting righto. Thus they coulc! not exeltid 
the ooimiion rule provisions on the ground that thejr ^ere 
eseentielly leglslotive* or non*»3uc?lclal 9 nor beeeuse tliey 
looked beyond the interests end righto of the parties to © 
dispute* They took instead the only ground open to them* 
naraely, thet "arbitration** we© *} not an intelligible conc©x>tion 

except where Bam difference osn be perceived* and expressed 
in terns* however general* between the parties who are to

1* 11 C.L.R. 311, 532 per Isaacs
2. 11 ^**».ii. 311> 3^? peg Isaacs
J f Ibid., at 333* i^er Isaacs J»
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be affected by the decision". * Higgine J. sought to support 
this definition of the "elemental nature of erbltretion* t$r 
relying, like Breton «T** on the fact that in 1900 no legis­ 
lative provisions exiBtea ©nyt?here conferring eomraon rule 
powers on arbitral tribunals* This pie© hae a somewhat f 4 hoc 
or special air* since comon rul© provisions appeared in the 
Hew South ralea Arbitration /ot» not* a&aittedly, in 1900* but 
in 1901* This rather discriminating chronologic el approach 
to the "eleiaentel** connotations of arbitration lends some force 
to Hlggins *T* f s reflection* et another point in hi© ;}ud|pentt

Conciliation end arbitration are not to be treated as 
physical objects* whose class boundaries er© fixed by 
phyoicrd nature 5 they are artificial products of society* 
and der>endent GO to the is? area and character upon the 
of eocicty»2

Or the will of the High Court* as the ea®e msy be»
V 

Or s.3"

In 1912 0* Connor J« died* and soon three new Justices* 
Oevan ^uffy* Powers and High W»* T̂ere appointed to th© Higji 
Court § %ey joined e bench which had for seven years been 
divided agalnet itself not only on the paramount issue of the 
proper distribution of State and OoEuraoni?eelth powers ©nd the 
theory of mutual non-interference or implied temmitieo* but 
alto cm the demonotrably related issue of e»51(x£xv; itsolf,

Ibid** at 333> fi^r Iseecs 
Ibid.* at 339 9 Re.ff !-l£gins
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Apart f»oja the question of inconsistent stste lews and 
the main are© of Oieagjpeaaent about s**H(s2o:v) concerned the 
words "industrial disrate** . This latter diaagreement tves the 
source of those appeals to general principles of Australian 
federalism that , as ?;e have seen, became integral to the 
analysis of "arbitration1* in eases such es the

The jeers of disagreement had done nothing to
soften the sharpness of debate j in 191*! we find Griffith G*J* 

describing (ecjuiiralently) the view of Isaees end Higgin© *T^« 

as a "fraud upon the Const itutlon% while looses J* declared 
the interpretation of "dispute 1* advanced by the senior Justices 

to be unworthy of eoment* it nay be as well to set oat the 

definitive statements of these opposing positions* which in 

therrssdves hordly changed over 8 decade*

the dispute must be something aore than a clalia to 
hare the conduct of en industry regulated* It must
be a real dispute of such a nature as to indicate 
e real danger of dislocation of industry If it is 
not set tied* •••although the term w Indus trial dispute 1* 
inay be used end has been used in legislation in a 
sense t?ide enough to include any claim of request 
made or preferred by a single employee to his

or yice Versa a yet, hoviy;, jEegqr & tp. ... tfae—fact that the gonarel cotrol j2 idnr1 nettcra
la bg •:.]^qr.,0^aUt^t;lwr\ goserggd ..|Q the... S.t^atefly ond 
to "the Sove;?: "'lnn ^ords '"" "esctenifli'ing beyond"" "the 1 inita 
of any one titcte'S it was plain that in pl*S3csv of 

the phrase did not bear thst wider meaning •*
Such TUB® the Yiet- of Griffith O.J« t with t7hieh Barton J« 
explicitly eoncurreap T ith it i® to be compered the view of

he elt r.atteB 1 Oasc. (191*)) 18 CJ».&. 88,1* ghe J elt r.attegB Oasc. 91) J».
j>« 18 u»l*«a* 58 §^5-^4 femphoGls added)*
3« Ibid*, at 106.
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Isaacs J#5^

the governing consideration in construing sub-sec. 
xxsv of fc.51 of the Constitution* the real Icey In 
foot to its proper Interpretotioiif to the public 
welfere....This central end dominating principlet 
if glvon its proper influence In t^ds csee t would* 
as I think, entirely f**ee the matter from difficulty* 
3o lonr: as ouch eases SB the present src considered 
on the narrot? platform of mere Individual right and 
t?rongt*«so long trill there be a danger that strikes 
end look~outs will be still resorted to as a means 
of enforcing In&uatrial elalroot because the broad 
significance of the constitutional provision will 
be nl-^ed. t »
The object of trade combinations and trade disputes 
IB not Merely to reares© £*ievaneee; It is to irdprove 
eondltlone. rrhe i^eoenoe of 3 grievance* real or 
fancied•••hec never been considered an Indispensable 
clrcuaDtsnee*
*ZhQ root of the mutter 1® plain*.«that the thing to 
be 0ettled i© a demand, persisted in on one ait1.e> and 
determinedly denied on the other $ irreopectlve of 
sny*««dloeontont at all other then that manifested 
by the deter oination to get the demand conceded»

And the eaiae eoneidcratlonB of "public welfare" which gave the 

federal arbitral power its "broad significance11 ae e legislative, 

and not judicialt power not restricted to "mere individual 

right and wrong*1 * gave it also? in Isaacs J* f s viet?t a status 

superior to the interests of the states In the manigecKmt of 

their own industrial effalrst

The new ^UBtlcee for a long time avoided committing 

selves decisively to the premise either of reserved State power

he T-^n-.ave' JESC .:iO»g I91fr 19 C.L.R. Iflt 85t 111,113*



or of overriding public (ma national) interest. Indeed, for 
three or four years the deeielone on the arbitral poser reflect 
an uncertainty not entirely restricted to the net? junior 
Justices.

Thus, in 19Ibt Griffith O.^t inexplicably wavered in liis 
conviction that arbitration was essentially judicial in 
charecter* S*3l(i) of the Commonwealth Conciliation end arbitrat­ 
ion Act l9Ok purported to take away from the High Court the 
power to issue Prohibition in respect of any award or order of 
the Arbitration Court* However* s*75(v) of the Constitution 
conferred original jurisdiction on the High Court in ell eaees 
in which Prohibition t?as sought against "en officer of tine 
Commonwealth^ and in the Tr&raggg^* .flqce.jfep.fjP ***& validity 
of e.31 (i) of the ^ot was put in <iaeetion» One of the arguments 
by which e«3l(i) wee sought to be supported was to the effect 
that e.75(v) applied only to officers whose authority was non- 
judicial but mho possessed or assumed subordinate 02* iacidentel 
judicial porers. Thus th© ^resident of the Arbitration Gc?urt# 
beingt it was Bald, e principally or essentially judicial 
officer, t?as not an "officer of the Cormonwealthtf within s#75(v}» 
and e*3l(i) of the Act tsee consistent with that section* The 
Court rejected the argument by declining to distinguish, hrre f

13



between ^Judicial officers snd non-judicial officers exeroleine 
judicial functions. HOT ever, Griffith C,J» ventured the long 

.obiter fjjctufl that Powers J* wse to use aceinst him in

functions adverted to in 3»$l(xxxv5* he said. were 
"arbitral" I

and in oo far ae an sward was uede in the exercise of 
arbitral functions it would not, even without s«31 of 
the /-arbitration Aot§ be appealable under 8.73 p>f toe 
Constitution! * See He*i^al rtelc'o!pne "aiy.an^G Cp.oe* 1 * 
"he test rhether an eppt-al would lie in cucli a coee ivouldf 
ae pointed out by I»ord :oultoat be \?heti^r the tribunal 
in giving the decision in lueotlon was exercising arbitral 
powers or acting as a Court* It Is true that the 
Arbitration Act calls the Arbitration Court a H0oirtw end 
a "Court of Hecord% but nomenclature does not slter the 
nature of the functions. In the discharge of hi© arbitral 
functions the ^resident ie not bound by rules of evidence, 
but inay fora his own taind in any iiieitn©!1 he thinks fit* 
A Gourt of Appeal would have no raeans of reviewing a 
decision so arrived at (Mc^es v. |1§£S§£)« 2 I era strongly 
disposed to thia-t that the oo^allr £ Court of Arbitration 
when performin^ its arbitral functions Is not acting as 
a Gourt properly so-celled* But the President is utt~ 

in any view of the eeee» an officer of the 
so that fluaeannue ria< the cese is within

This passage contradicted its aatlior f s long-standing opinion
that arbitration was essentially judicial in character (an 

•pinion which ^ou&cled the majority judgjaents in the "
and %qffifrcp:erQ f . .Ceses) • snd that the Arbitration Court was a 

true court* It also contradicted the vie?i that ?.i ae to ground 
hie Judgment in /.^le^ander * e .Cgoe.t nai!iely» thft the functions



of the Arbitration Court were indivisible*1 Moreover, these 

remsrke about the award-making power were substantially 

irrelevant; a© Isaacs J»^ and Oevan Buffy ana Hiefc ^»F« pointed 
out, the application in the caee in hand wse to prohibit the 

Arbitration Court from g^fQrq,in.r: en ©werd already made ©nd 

completed; it was not en application to prevent the President 

from proeeeding to raafee an award* 3o Oevan Duffy and Rich JJ* 

not to mention Po\?ers J»t were able to avoid expressing any 

opinion on the validity of the distinction between the award* 

making ("arbitral 1') and the a^ard~eRf arcing powers of the 

Court *

Isaacs J«, hewever, waa so enthuai&stlc about this 

distinction th$t he took care to elaborate and ^uetil^r it, 

despite ite ©ariiittedly tenuous connection with the decision in 

the Tueyggavfi*, C^^^plo^ The Act, he insisted, in effect 

created two tribunals, the one the ^resident acting as arbitrat 

or in making an award, the other the Court sitting to interpret 

or enforce the «?ard so

The fact that tlw arbitrator happens to be personally
^^___^___^,i_r̂ ^i__umii _^ut .. ji-uiMMgima****"** •"•*• ••• Mini mi mm* um*mm***Wt*~*fvmillnntrn(ii —rnr rn— vr- »n ' nn HII»M»^*. ni»i ^ <i* m»unw mai * •rm^mni m»i' •* ii>CTig«nKirmt

1. It appears frcmi remarks in the joint judgment of Gaven 
and Rich «JJ. that the opinion expreosed by the Chief Jus 
tice in the passage quoted in fact reproduced one of the 
principal ^rgamentt of counsel agalnet tlie validity of 
B.31Vi) of the /ct$ ibid*, at 81,

2. Ibid,, et ?0*
3. Ibid., at 7O-71 ,



identical with the indivi<3ual who presides in t :e Court 
is Irrelevant, The tribunals are distinct; and the question 
18 whether "a Court 11 can be prohibited under o,75(v}.... 
Ho doubt the nature of the fanetion of the arbitrator 
in actually determining the dleput© is quasi-judicial, 
in the sense'' indicated by Lord Skiborne in &r:ec]&:aan v.

d ,of rorlta^ That rould be sufficient1 Hllwv^MMINBl'l|MVp4plMVMMM4MflllVMMNMWMMffMWMM^ ——•— — • — •»•» -i— — •—• — *— -—> -- — -— — — —

according to ""the established authorities to attract 
prohibition in a proper ceee. f *»But in the senoe that 
constitutes a judicial tribunal a Court of Justice, 
one of the kind of Courts in «hich the Conetiiation 
veets the judicial powert the srbitrstor iB not a "Court 11 
*n ruy Tiev; - reckons for which appccr In the £

So for, inaeed^ this stateiaent by lessees J« dm be regarded ae 
little more than 6 sharpened re-eteteoent of hie Tiewe in the 

earlier cases there mentioned* Bat the explicit distinction 
between th« functions of the Arbitration Court was novel. It® 
potentially radical conaegaencee were not lung hl<?$en - for the 
first time s ^udieial opinion «?&& costing doubt on the validity 
of the general echoae of the Oonciliatlon eaid arbitration

The legislature hee eesuaaed to create a Court of vc
for &11 purposes preliKiinflry end cotiBemient» as well as 
for the ectu^l settlement of the 51 spate. •*« 02%e legie- 
Icturc cannot convert fyke Ireeiflent as erbitretor] into 
a "Court 1* within the meaning of the Judicature provisions 
of the Constitution. So viuch of the Arbitration Act 
assumes to do ao uay, in w& opinion, be simply dis­ 
regarded* 5

1. TliiB '•*:• evidently the sense in ^Uieh Ineoc© J* (dissenting) 
uc-er^.^ed tlMs nettling of a disrate !jy the /rbitrstion 
Court as wth« datenaination of the judicial tribunal**, in 
R« v. Oorjgionrerlth Ocnirt .of...^on.c.-tlj.^ti.o.a .enfl arbitratio 

the j..crchentL.ijcrvice ,^uUd 12^12} 15 O.JU.ii. 5867^' "' ~ ~ "
<: •
3. 6
b« 10
5. Ibid., at 71 »



Ae yet, however, the <5oubt was still in its incipient st&geo; 

even Isaacs <!• T?ae unprepared for the root and branch abactions 

which he was to sustain four years later*

But in respect of the enforcement of an m?©rd, the position 
IB entirely different. The aw&rd, when oie.de » creates ana 
settles rights, end those richts may be judicially 
enforced in the manner prescribed by the legislature* by 
any recognised Court, and in w opinion by no other, 
because such enforcement, inel'.idlnn interpretation, is 
properly within the judicial power* In this domoin the 
Court is t/ell*-conatltuted, and none the lese by reason of 
the ?;lde provisions of 0*25 of tie /*ct« That section should 
be read as a procedure section, nn6 it does not except 
f< rulee of lew**, as WEB the case in £ggeg v. l;^r^orn « a 
circumstance that seems to taa to have been tnereel 
point of the jud&aent of the rriyjr r5fnmcil«*»«The legle- 
lature, so far from oont«japl«ting the Court being free from 
eny r-nles of Im 9 clearly Intends that the righte of the 
parties shell be fixed by the fmera, en# that these rights 
are to be enforced by the methods

It is clear that all that was lacking In ").91li» for Isaacs «T« to

be able then to reach the decision arrived at in 1918, was the 

premise supplied by the ftftqqt Case (1915) - namely* that s.72 

required lixe tenure for all judges in federal courts* That 

premise was unforeseen in 191li; even so, this forcing of the 

Arbitrntlon /ct into an Abstractly partitioned mould res 

sufficiently radical to inspire caution in all save Griffith 0* 

(whose lac& of caution, amounting almost to Inadvertence^ 

appears all the *aore striking) • For iorers J« did not refer to 

the postulated partition of funotione, Gavsn T^uffy and Rich «IJ, 

es ^e have noted, declined to express any opinion on it, tmd

1. Ibid,, at



Barton J f rather more positively refused to discuss it*

y .rcy o * . ..Case * 1 determined in 1914
shortly after the Tjg^ygfr* CCBS fr?o»tl f did little to olariiy 
the situation* Once again, Isaacs <T» enthusiastically affirmed 
hie nm? position,? while the new Justices avoided cliecusala 
Griffith 0.<J. f however, recoiled from the position he hcd seemed 
to adopt in the earlier case* and Barton J. joined rith him in 
decisively rejecting the suggested distinction between ihe 
President es arbitrator and the President ee

the Act provides (s*1l) that ** there shall be a»«« Court,...which shall be a Court of heeordf anc> shell cons let ofa Prefeiaent*. It le impossible to contend that hie person-elity eaa be divided into two parts, gne that v;hich the averdf th© other that which has large powers to enforce obedience to

in the ff/jg^wa?8 V ._Qac.e. Cff#.«-l)» a^l tjle fudges agreed that 
Prohibition could issue to the /j?bitrstion Court at any ete^e 
of lie proceedln^a. But now all except leases «T» were proceed­ 
ing on the principle that "prohibition ;aay be eppliea for ©o 
long &s anything regain* to be done anr'er the Judgi.^nt Mpeacl^ 

principle Tna^ec «T» re^rded a^ irrelevant,^ elnce In hie

18 
t Ibid,, et

3. nv.'e are r-lrd to be relieved froci the necessity of express ing eny opinion with respect to lt% ggj; Gevan JXif fy^ and Rich JJ«» ibid. f &t SM.
lu ibid,, st 236.
5* Ibi<%» et P36, mr Griffith C.J.;
6. 18 c.L.ii. 5k 9 71*



view thcj?e woo not one tribunal, but two, end thus no one 
judgment under rhlch "something remained to be done 11 *

As before* leases J* f sj expressions abex?.t the pcrtitlon 
of functions were oj^ifeis since* as he himself said, ./rohibition 

in anjf event issue** This did not restrain him from edd~
at the vory end of his ^utfgraent the sybilline g^l^ that 

"extreme coi»e is iiecejisary to adopt the Act to the arbitral

this stage, Isaacs «T» might T?ell have felt eutae 
disappointment at the unfflllixigneao of the Junior Justieee to 
comtait the&aclvea to hie views* V-rjr ahortly efter their eppoinfr 
ment, Oavan Duf ftr aaad Rich JJ« had adopted JtJja test of 
"incfeistrial dirpute 11 , and rejected that for 30 long advanced 
by Griffith C*J» and Barton J«3 Moreover $ in the

g.c:a» Oavan 3&tfy end ^ich -jj* had eorn 
on otterapto

to interpret 3*51 (xxxv) by first arbitrarily fixing the porer of the State rmd then giving i?hat reruains to the CemTionTroalth, or, as has been ffaid in horaely phrase, by making th© toil wag the dog instead of letting the dog 
weg its tall.

But &avan rjuffy and ^tlch J%T«, while accepting on^ or other of 
the ma^or premises of Xeaaas ^T* f a position, no more coot *it ted

U 18 0«L.H. 
2, Ibid., at 2153*
3* Et£» v.'oo^ortteEBl Case. U909) 8 C.L.ii* 2465* ^ 

Griffith C.ir .



themselves to his whole pocition that Powers J* coanitted 

himself to all the views of the senior Juetioeo se to the 

distribution of powers end the nature of arbitration when he 

observed, in the Builcers* Lfbourero \ Oase* that he agreed **for 

the mout part" with the lew laid down by Griffith C.«T* a© to 

the existence of a w dispute%t Still aore irriie6ietely 

relevant F©S the tins?illine-ness of Gavan Itiffy m& Eieh JJ« to 

follow itp a hint they had themeelvfm throm ont in 1913> when 

in the Merchant Service.Qn.ua of Australasia v*
- that f

while nr.-tMnr? in the Constitution forbe^e the Cocnonrealth 

Perlinnent to vest In the High Court ©ome pert of the power of 

settlement b^ ^rbitr^tionf the r<jj»liement eould not "eh^ige 

the nature of the pwer ffom r»rbitr©l to .judicial*' *3 But the 

leep to the eonelneion th»t whet vsfi not ^ttdicial ?auet be 

legislsti^- (or e^ecntiTe) had not yet been :nsde by these 

Justices,

there wptn el^eye inehoete cupport by the new 

Jur-tices for the viere of I seres J* (Hif^n© j. f ^e ever, went 

his ot?n wa;r t T/hlch inorr often llien not brought him to o^recnen 

rith the conclusions of Isaacs J») . At leaet, after 1912 the

1. (1913) 16 00,,H,
2. (1913; 16 C.L*R. 591.
3. Ibid*, Gt 6U7.



two senior Justices become more an^ more isolated from the 
consensus of th*» Court, not so much in their conclusion© es 
in their reasons.'*

VI

The first of the cases we have aiscuesetl* in the milieu 
of the arbitral po&cr, we© the 3MbPjEg|g> _ C g c c t in which O f Connor 
J* epofee of ' the exercise of tfa© ^ttdiciel power of the Cosraon- 
w»»lth.««bjr re^r of conciliation ant? erbitretion in the settle­
ment of inchietriel ^ifmuteo**; 2 the lastbefore Mqyen%|; rff . . Oacp 
i?68 ex "OBr.te J^ffiglj,^,/ (1916, f in which 
Isaece eT« spoke of the Arbitration Court SB "not c tribunal 
created unfler the judicial po^«r of the Oom-aonreaith at ell M »3 
Here WSP> the oeeentiel conflict to be repolved

The resolution of the conflict csn no longer1 be?

It is not surprising that Grevan ">ifty J. took the nari»ow 
groiinc1 he did, for, ee to the net ore of ^rbitratiori, he had

been unwilling1 : to coiignit hlaeelf to either lessee J* or

1.

per saacs,

' "2. 6'0 •"£'«£• 3091 360; ojpyilt P«9»3.
3. ?? C.L*^. 261 9



to the senior Justices, And, ce to the meaning of s.?2,

had shown hiniself, in the v"heet. Or-ce* to be unwilling to commit

himself to the vie?,1 that it stipulated life tenure*

It io no surprise thet Hlggini? J.'o obiter dicta concerning 

the powere of the resident of the Arbitration Court contained 

no indication that he accepted Isaacs J.'e dlBtinctlon between 

the arbltrel and the enforcing functions of the Court; he had 

never committed himself to such a distinction; he had never 

committed himself to cny principle of demarcation of pot?ero so 

overriding as to r - nuire the sacrifice of an efficacious 

system of arbitration.

It is no surprise thet Hlch «?., rhose judgment in the 

T-heet Cose was In most respects a further version of the viewo 

expreceed by IBGOCS J» f1 should have joined with Isaacs J. in 

affirming again the "clear distinction*^ drawn by the 

Constitution between legislative en<5 judicial functions of 

governcient. Like o-avon I>uffy J* f -xieh J. had held that arbitral 

pov/er ?.'as not judicial/ but unlike Oavan Buffy J* he had 

committed himself to a rigid trilateral separation of powers, in 

which arbitral power, of course, could only be either judicial 

or legislative; so when it came to the point, he wss, unlike

^PQ-f p.5»?8. 
, p.5.?8.

. Supra, p. 9. 47.
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Gavon Buffy J. f bound to assign arbitration to the legislative 

category (though he riight with thet other Justice have avoided 

the point bj restricting the operation of s.72 f SB to tfhich he 

had said nothing in the ^heet floee

It is no surprise that Isaacs J« was willing to strike 

down some of the powers of the Arbitration Court whose 

establishment he had supported in the Convention© and whose lull 

and free operation he had always sought to vindicate && against 

State laws and the opinions of his senior colleagues. For in 

*ke -heat Csse he had not only cor.iaitted himself to the \vide 

implications of s*72» but had also irrevocably elevated the 

Abstract principle of demarcation (of judicial functions, at 

leest) to e position of dominance ovtr ell particular institut­ 

ional arrangements. ;nd in the Tranw/ayBV Oese n^o.^l and the

ei'^V Oqt>e he had drat?n the distinctions which

would enable the arbitral provisions of the Conciliation and 

Arbitration Act to <JQ unscathed; the roots of this distinction 

can be trcced back to hi a charccterisation of "judicial" 

functions in the Conventions,"! and to his defence of Cota aon- 

weelth power egalnet ctate "reserved powers** in the j

and other early eases. Moreover, A.lexen<?er t B •'">$$$_ for him 

involved no new decisions of principle; all that was required 

woe a conjunction of the characterisation of the enforcement
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provisions already made in the Builders 1 Labourers T Cose, v/ith 

the interpretation of s.?2 made in the Wheat Case.

It is no surprise that Powers J. agreed with Isaacs and 

Rich JJ., for he had agreed in the IVhcqt Oase to the principle 

of demarcation and to the wide implications of s,??. His view 

that the pov.er to enforce ti^e not necessary to the purposes of 

e.5l(xxxv) was not merely an opinion derived from service as 

Deputy President of the Arbitration c~>urt, but was also 

consistent with the opinion (more conservative than thet of 

Kiggins J.) as to the scope of the Court that he had confessed 

to in the Builders* Labourers 1 Case.*!

It is no suprise that Barton J. found the whole Act 

invalid. Hie dissent in the V-heat C&se had not turned on any 

interpretation of s.?2; he was free to follow the majority 

interpretation in Alexander y s Case* Neither as founder nor as 

judge had he shown himself a friend of the Arbitration system. 

He had never eccepted the distinction between the powers of the 

President of the Arbitration Court. He hed never wavered in his 

eharacterleation of srbitretion as judicial, a characterisation 

which not only represented the only chance of saving State 

control of industry from the predominance of Commonwealth power, 

but elso can be traced neck to his discussions in the Convention

1. Suprq, p.9.47.
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of the noture of curial powers. 1 He had never irrevocably 

committed himself to the dociinanee of the Abstract principle 

of demarcation to which he had adverted in the 

Case

Finally, it 10 no surprise that Griffith C.J. upheld 

the Actt Even someone v/ho wanted to look behind the technical 

interpretation of the office of President of the Arbitration 

Court by aieans of which the Chief Justice escaped the 

consequences of hie interpretation of a ,72 would have to edialt 

that weight is to be given to boj^h halves of Griffith's state­ 

ment in the 1891 Convention*

I think, r-rach SB I desire to get this power for the 
federal parliament » that we ought to hold fest by the
principle that ^e ere not going to interfere with the 
rights of property in the States*

The first half of this statement could be Bait3 to be 

out in Griffith C.J. f s support for the ^hole oystera of the 

Arbitration Act in the crisis of AJ^qnd^r * s O.^sos the second. 

half in liis characterise rtion of arbitral pover as judicial, 

^ith all the C'jn&equenoeSf vis-e-vie State laws, thereby 

Implied according to his judgment in the koodnoifeers' C&fic 

snd the Bootmake rs * 'teao T^ o • ll .

r , p.7.45- 
P. 'avrr.. 9

Umjra r p. 7. 6
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VII
Cone Isi

The themes of the four forecoln/j chapters can now be 

brought together, end interln conclusions drawn, before 

proceeding to later phases of the Australian discussion* There 

hove been three ,oin themes. 

(a) History and _I.nterrre^rti:>n

First, there has been the problem of history one! inter­ 

pretation. History reveals that the dominant intention of the 

founders of the Australian Constitution wes not an betroct 

disposition of powers but the establishment or authorisation 

of particular institutions end agencies. So much emerges from 

the general debates, and is confirmed by the clear intention 

to establish two institutions - the Arbitration Courts and the 

Interstate Comalsoion ~ which cut across the apparently Abstract 

triodic fonnuletions of Chespters I, II end III» cncl which, in 

themselves 9 mixed end confused v;het rou!5 under en Abstract 

scheme be regarded es legislative, executive end judioiel porers. 

But the interpretations permanently established by the /.Jfycct 

Case and AJLc xender/g Case revere^ these intentions and ins let 

upon en anelytic&l end actual demarcation between the Abstract 

types of the triad of powers - or at least between the.; judicial 

end the other types. Moreover, it ie true that these inter­ 

pretations were dftaonetrably congenial to oome of the pro- and 

extro-^udlciol predilections end antipathies of the Judges, and
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were supported by manifest special pleading end even obviously 

erroneous history. But these facts are less interesting than 

the further feet that the established interpretations are both 

invited by the formulations of the Constitution, end undoubtedly 

attractive to 1^ gal ruinde unaffected by the memories and concern! 

of Isaacs J. It is important to distinguish the special pleed- 

ing in the V>'heafr ;.;ese and the "history1 *' we denounced in the 

Boottneker a * 0ese C * o • iL frora the ergiuaenta grounded on formulat­ 

ions and presumptions* l;'or the pure historian, pc.rhspe, ell 

ere equally false to the intentions of the founders, and thst 

is thetf But the jurist v?ill observe that the proposed 

distinction, onct the complex relation between intention end 

interpretation it implies, reinforces the account of the 

special cheracteriatics of legal thought ond expression, offered 

in Chapter One* The greet imperative in legal thinking is the 

etteinment of a system of terras and relations that ?/ill enable 

control of human conduct. In the pursuit of such ayBte.i, the 

demand for definite answers to definite questions imposes 

deter.ainecy oi terms &nC expreeeions, and this oiakes room for 

precedent. To the extent that such system is established, a 

nea end higher level of abstraction from Sets can 1>e 

aceotaplished, an<3 thio in torn permits a new ease end generality 

of control. 3at the new level is attained by insight, not into 

ell relevant d&ta* but into the det© constituted by the 

established tenas and relations of the eyetea; hence the normal
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human tendency to simplification IB reinforced by a tendency 

to understand ©11 date as if it were alresdy e determinate 

terra or relation within the system, and to prescind from all 

further questions thet might upset this iresumption. In 

/ustrella, such further questions concerning the date of the 

constitutional text were more or less systemEtlc&lly excluded 

by the additional rule that the Convention rebates could not 

be regarded In the High 'ourt. But tula rule no more then 

cenonised en inherent orientetion of legal thought, an 

orientation discernible in the development of abstract ter.alnol- 

ogy within the Conventions, and manifest in the universally 

abstract language of ell the Justices and the eventual arrival 

of the majority at fully Abstract principles. Since it was 

Inevitable, end Intended,'' thet the Constitution would be 

interpreted by lewyers, it Is possible to say that the 

formulations of the Constitution Invited the reversal of 

their draftsmen's intentions*

(b) Ocnc.rgl theories .of lew and, of Australian federalism 

Then there has been the profound influence of general 

theories of law end of '.ustrslian fedcxrlism. The preoent, 

with the preceding* chapter shows how emphases and conceptions 

in the discussions of types of power indubitably were related to 

such general theories. Moreover, it is clear thot, for example, 

Isaacs J. f s general theory of lew, rlth its insistence that

77——Of. Tovne^* 1698 p. 275: ""1th the Judges rests the
interpretation ol Intentions which we may have in our mind 
but which have not occurred to uo et the present time** *
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the judicial po- er wee no more than e power of construing 

existing lew, conformed precisely with hie theory of Australian 

federalism, with its insistence that Parliament auet be 

trustee as the exponent of the ^hole legislative will of the 

Australian people* Conversely, the conception oi judicial 

power as that of the arbiter between contestants, and of 

legislation as merely the power to iesue more general cieterminat 

ions, cuniorj-ied neatly with the feder&I theories of those 

Justices who regarded the High Court as essentially the arbiter 

between States end Couiaotiwealth* Thus general theories of law 

influenced or were influenced by theories of federalism, and 

ell alike anu together influenced the discussion of powers* 

(c) Method oi: .•

Finally, there neve been the actual discussions of judiciel 

pOT/er itself, end to end this chepter something must be said 

about their method*

It is clear enough, as we showed in Chapter Four, that 

the term "Judicial pover" implies s whol^ set of different 

eorts of features, and that judicial power itaelf realizes 

not one value but e set of values* Doctrines of the ne88eneee u 

of po^ ers ere delusive precisely to the extent that they obscure 

this analogical character. But it is norc cleor that the 

Australian Justices all subscribed to doctrines oi essences. 

Of course, it was recognie 1 d that powers or functions might be
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judicial lor r,0uie purposes, or in eofcic coneec., but not for, or 

in, others* But even the diecuccions in \vh:ich these distinctions 

between "JuaiciiO, power" in the "strict Bcrjw*" and tt aetin£ 

Judicially 11 rcere o:'awn, did not face the fact that they were 

being drawn in order to safeguard or realise p£S%$ values at the
of 

expense, or in the absancG«/^hcga of '\ broadly "3u£icicl tl

set. i'hc diucuBsi-rtu, proceeded r;uite without ovort reference 

to the purpOD,-D aid value of t;^ distinctions boinc arown| it 

^os ac if tiicre wore t cliangelcBGl^ eoeentisl "strict judicial 

porer" and an equally eharigele&cly eoLiential "quasi -judicial 

power" or (queei-J "judicial feet*'

Oi' course, it 10 part of the high technique of tlie 

to dieguiee itB choices of value u& discoveries of definite 

and pre-exlating ^eanin^B; and tliio technique htio proven njerlts. 

An Abstract doctrine of ceparction of power o is 1;>iiE ettr active 

to the eQuuon lawyer. But the ;u thoc- of reasoning by essences, 

without refei-ence to realised or rcco^jniacd value c f meets It© 

nemeBiB in the attefiipt to \.r orlc v;ith euch ari /.batract doctrine 

of Ooioarc^tion. l-! or the whole point of the Abstract doctrine 

is tliai thfe i'oe uultiteti types of pov^rfi auct be determined prior 

to the recocaitioa of values ami pur^o^us in the constitution* 

rl!hua th^ choicejs 01 value implicit in c'leraarcatinc one type of 

poiver froiA anotiiea? iouat be ^ade» as it isere, blind - or, at 

, according to general tiieoriea of low (\vaoce



we have ahoim to be dubious), or necessarily ^ j?riOff4

of the "true nature* of tfo0 constitution, ttioreovurf the

Ab: tract theory teumde th0t the lines between powers be sharply

drawn* einoe every concrete institution Bpgfc be foura! on on©

elde of the line 03? the other* But since tlw eoulpownt for

<*rowlne ouch lines aoee not ex lot 9 the only ws^ to tlBguloe
the fact that the vgrioua **pov?ero** are snslogleelf le to elevate

jytfi feature o*« value tfrom osnong tho out§ pronounce it **e8eentiol'

and armr the required line wliere this feature or value i*

to be ebisent* (liierc is no aissuieinn the ^g^pie^ of one
term or feature thus iooleted - foi» exen^plet "decision

to pre-existing lew*1 ) * Notions of "incidental" or "ancillary*

porero eonf irmf rather thai den^t the eaeentiali&t preiaiseo and

cicthoc: or the Abstract doctrine, nut seek to avoifl it0 worst

coneefjuenGes at tl^ leirel of its application to particular

constitutional scheme* and inatitutionct

1 perhaps a crniso» of theae nietho^Sf "both in 

law ctad in the /.^otrali^n Abstract doctrine* 10 the notioi 

of1 t?^ cr.^L1pcriori| OP tl^o tegr̂ .» 2o acnreh for the criterion of 

judicial -power f witlitout adverting to the oignificance of c 

ia (unless one is merely following precedent} to aecc.pt 

os» all of these essentieliot premieeo» Neither incoherence nor 

an undeoirable application >ieed ioiuediately ensue; but since 

the premise* partly ignore aid. partly deiiy Q plain fact about
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the terms they employ, incoherence and undesirable conclusions 

sre rl?;ays likely. These re suites emerge from the foregoing 

accounts of the analysis of Griffith C»J. and Bsrton J,

We noted originally that Griffith C.J.'s analysis of 

judicial por;er in AlexanCcrls Case was founded on the model of 

a public tribunal giving authoritative decision inter part_es 

as to disputed questions of conduct. *t But this was the model 

he generally employed in all manner of contexts. In Ah Yick 

v » ketoert there is the emphasis on ^oth the tribunal and its 

public character as "constituted by the covreign power". 2 

In NeT?cas11 e Cqa j. Jjo » v. Pirgiaen 1 .q.. nnrion,, his emphasis may have 

been on authoritative decision .in^erjnertes• or it may heve 

been on the closely related rubric of adverse effect on legal 

rights.3 In l;jrangs v. Donalds on it was certainly the letter,^ 

associated ?;ith tlie notion of "e duty to decide", a criterion 

for cases on Oertiorari but probably intended by the Chief 

Justice as a general criterion of ''judicial" action (Corners of 

sjs «L Kglibifr v. IJ-ispJi)-^ The inter-relation of ell tViese 

elements V.BS emphasised in Huddart_.Zarlcej? v. iioorehe^d, rhere 

judicial po?/er WPS defined es a power to decide controversies

1*
2» Supra, p»8.3- 
3« Suj>ra ? p.8.6.

BUT.Tc..
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as to rights by t;ay of binding end authoritative decision* 

Thus Griffith C.j.'s analysis did not differ significantly 

according as the context was one of ordinary statutory Inter­ 

pretation, of the prerogative ?;rlto, or of the Constitution 

end the arbitral power § nor according so the required dietinct 

ion wee between "minister lal" and "judicial", or "legislative" 

©nd "judicial". Judicial power tree not ministerial* because 

it involved judgment and decision;^ it WEB not legislative, 

because it was authoritative only j^nter r>s

The difficulty for the Chief Justice 1 s analysis lay In 

distinguishing, by Borne simple and "essential" principle, 

"judicial** from "adai listretive 1' (or "executive*1 ) ^q well ea 

from "political". The solution adopted was that "judicial" 

excluded the idea of arbltrarines&t^ of ebsolute or "dictator­ 

ial" discretion.^ Thuef whereas politicsl power Involved no 

more then decision according to justice ©nd good conscience, 

judicial porer connoted decision according to formal or settled 

rules of law. This solution was unsatisfactory. It was 

extraneous to the general definition. It failed to explain the 

distinction between "executive" and "judiciel w f a dietinction 

the grounds of rcalch were never niode clear byOriffith C*J.6

1« gupr^. p. 8. 16 - 8.21.
2* gupra. pp. 8. 5 , 8.3?. (Boncfooe v. Chew Yin/;) .~

Suprs. pp.5*51- 5.52
Supra. PP.8. 9 > 8.12, 8.15.

p, 9.6, 9*8
*> £ui)rQ» pp.8. 5 , 5« 25 - 5« 26.
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Granted the desire to characterise arbitration in. Abstract or 

essential teruo, it led straight to the tension between rival 

criteria for such characterisation in the majority judgments

in the ' ' Q ocfe' prj-zc- rs * C cs_e_ and the Bootqal^ers * Qaee Clo til .

This tension required for its own resolution appeal to further 

extraneous principles ("necessity" end tp en arbitrator can do 

only T/hat the parties could do*'}; 2 but these principles, ^hile 

allowing the desired conclusions to be reached, could not 

clarify the confusion ebout characterising "arbitration11 in terrae 

Of the Abstract tried. In the end, Griffith C«*T» i?os forced 

to destroy hie own eolation by maintaining that arbitration wee 

judicial even th-ugh it involved "absolute discretionary power" 

within the law of the land, end gave effect to the autocratic 

will of the arbitrotor, independently of "any known principles 

of

Barton J» sought a different eolation to the problem of 

distinguishing "executive" from "judicial 1*, by appealing to the 

consideration thet a judicial tribunal could not act ex irsero 

motii «3 £ut this conoiaeration, in itself extraneous to the 

general definition, could do nothing to distinguish "political*1 

from "judicial", and could not disguise the incoherence of 

of maintaining two mite different criteria for characterising

»9»6 - 9.



arbitral functions; Barton j. f s Judgment in Alexander's Case 

t»'OB (on its eosentiallst premises) even lees setisfactory then 

the Chief Justice's, since it refused to abandon the attempt 

to tack onto a tribunal- or procedure-c entree7 test the require­ 

ment that judicial pm*er "give effect to the rill of the lew". 1

The truth is that no tribunal- or procedures-centred 

criterion of judicial pov?er can of itself exclude the category 

of "politic-el" decision from the range of decision open to a 

tribunal; and any further criterion introduced in order to 

exclude that category must confound any attempt to count 

industrial arbitration as essentially judicial. The attempt in 

the V. oodttorjcer p. * Case and the ftojyfeaafc;c.rB Oage|go f_lJ (-made 

especially by O f Connor J*} 2 to harness a second extraneous 

principle ( !t on arbitrator can do only t/hat the parties could do") 

to the flrot extraneous principle ("decision eccordlng to 

settled legal rules 11 ) seeras to have been abandoned by Griffith 

O.J. in .••••3r ep:tg\c'qr l .c.j':-ruoes it was never convincing, for, although 

it might usefully racrfc the 11 ;ite of arbitral action granted that 

such action wns in eny ceee judicial, it could do nothing to 

sho?; thot arbitral action was not in fact legislative, or 

» rather than Judicial*

- 5.50. 
- 9*14.
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Isaacs J., of course, res able to distinguish both 

"legislative" or ^arbitral", ana "political 1 ' or "actoinistretlve", 

from ^udlelal action by employing the issue-centred criterion 

of the nsture or end or purpose of the act of decision.' Unlike 

legislation, erbitrstlon or political action, judicial power 

wee oriented toverds the decleretion of rights and obligations 

which secertalnably existed in law prior to the act of decision.2 

This criterion \?es sufficient for all th< ceses arising in the 

milieu of e.5l(xxrv); ffith it went the stipulation thet an 

arbitrator vas to act M judicially'' in the sense that he w©s to 

be fair, non-capricicme, without "malversation".3 This 

analogous ©nd seconder^ use of the term "judicial'1 sufficed to 

attain agreement with the conclusions of the other Justices 

in such cases, outside the milieu of the Conciliation end 

Arbitration Act, as Ucmdaj.! v» gorthe otej...Qo.rE> « The principal 

test adopted b.y IsaFjcs J« in Hubert /:§rl^er v« ?lo ore heed - 

"binding deter*ilnotion of rights*^ - ie accounted for by the 

need for a test distinguishing "Judicial power", not from 

"legislative power"* nor from "saiiini&trative power" in the 

sense of "political power"» but from "adainlBtrative power" in 

the sense of "ministerial" or "executive"power • This test ^as 

not "extrcneoue" to hie other test, 'decision according to rule n f

, 9. ?2 - 9, 
9 pp. 8*10 , 8. 30 , 5* ?3 * 9» 19 ~ 9.20. 
» rp.9.20 , 9

gu:-ir.o, p. 8. 13.
g.ij,--;ra» pp.8. ?6,



since it was a criterion for quite other contexts and, indeed* 
for circumstances (o.l3B of the A its trail en Induetriee 
Preservation Act) in which it would In any cace be irrelevant
to esk whether or not the decision r/sc to be according to rule 

or according to discretion and considerations of &lr play*

Thus we can say that Isaacs J. used severe! tests for 
discriminating between judicial power and other varieties of 
poi7er, but used these teete coherently and consistently, each 
one for Its particular proper purpose* On the other hand, the 
atterapt of Griffith C.J. and Br.rton J. to use one test for ©11 
circumstances issued in incoherence, contradictions end shifts. 
But in the next chapter, the slmlta* instability of Isaacs J**e 
Abctract doctrine an<3 essentialist method will ©merge.
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The second T;her.c: of .-judicial ens lysis Clg£0 - 193Q)

The next thret chapters complete the Gtud:; of /ustrallan 

federal judicial materiel on the problem ol judicial pover. 

Their method is less chronological than that of the foregoing 

chapters f though their division into phases remains temporal 

because intellectual problems and analyses have their authors » 

their day end their conditioning circumstances* The uiain 

problems have already emerged from the Mstory of the Conven­ 

tions end of the first phase of judicial anelysls* and the 

coming chapters concentrete ,iore on particular topics of interest 

to the jurist, and prescind raore from the chronology and 

collaterals of development of doctrine*

Nevertlielecst the phase studied in the present chapter has 

a distinct unity end theoie* This concerns the vicissitudes of 

Isaacs J/s abstract doctrine of demarcation in the face of its 

own ascendancy, end of hie simple iosue-centred test of judicial 

power in the face of new problems not amen&ble to solution by 

refers ace to the one value selected as distinctive by that 

test .

I 

Prpbleias of nthe Abstract 690 trine of demarcation

The first phase of judicial interpretation ended xi'ith the
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triumph of en betrect doctrine of demarcation in the Wheat 

££se, and of an iseue-centred test of judicial po^er - for 

long associated ¥<ith 6 nationalist interpretation of /uetrelien 

federalism - in ^.1 ex ander * s Ce.se • The second phose opens with 

the deciBively explicit trioraph of the nationalist interpreU-t- 

ion of Australian federalism, ana rejection of the States rights 

interpretation, in the Engineers* Case (1920/. 1 But ooon the 

Incompatibility of the Abstract doctrine with the newly 

established approach to interpretation begins to emerge, and 

the phase ends vith Isaacs J, protesting, in dissent, against 

unde sired results of the Abstract formalism he had enshrined 

in the V-h^ct

The judgment of 'Inox C.J., leases, xvich and Sterke JJ« in 

the V-n^lneers* Qsse urss written and delivered by Isaacs J. Its 

principal aim end effect was to overthrow the doctrine of the 

reciprocity of non-interference between Commonwealth end States, 

end to subject £>tate instnjiraentelities, ouch as Stste-owned 

railways, to ^or&nonsseelth la^s and awards iaede under s.5l(xxxv) 

The A allw.g^ Uer ya-'. ts V Ccseg was overruled* The drive of the 

argument was to attack the notion of "necessit;/" on which the 

old doctrine of reciprocal immunity was grounded. This "necess­ 

ity" was recounted "political", ©nd it was said to be

(1920; 28 U.L.A. 1P9. 
See miprcu at p.9.!o*
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"inappropriate" for the judicial branch of government to 

determine political necessities. 1 No constitutional implicat­ 

ions were to be admittecl, seve those "necessarily implied" 

by the "sctusl terms"2 or "specific language"3 Of the Gonetitut- 

ion, conatrued according to ordinary rules of statatory inter­ 

pretation, or by Sijuie "recognized principle of the cannon lew 

underlying" thoce expressed terras*

It is deer that this reasoning can be used egainst the 

arguments of Isaacs J. in the V-lffiat Ce.ae. st leest insofar 88 

it requires the nbstract doctrine to be presented es a neqessnry 

implication from the terras of the Constitution. Moreover, 

there are certain other themes of the uiajority judgment in the

iecTB f -x^se that run counter to the drift of the y lie at yg.ae.

The use of JUaerican authorities is denouncedt* on the ground

that the Australian Constitution embodies a cardinal principle
/r 

of responsible government and ia akin to the United States

Constitution in only "its iost superficial features".? But in 

the Wheat Csse»^ Isaacs J. N'8d cited helf a dozsen American 

cases to establish the definitions of pov-ers end the doctrine 

of ancillary functions incidental to the f'main and paramount

1.
2.
3.
IN
5.
6.
7.

Ibid,
Ibid.
Ibid .
Ibid.
Ibid.
Ibicu
Ibid,

at 151.
at 15$.
et 1J;5»
at li*2«
st Iii6-]
fit ll|6 .

st Ili7»

IkBm

quoting (Lord) Haldene in the If >use of
C omuiono, 

8. See 20 C.I».H. 31^, 90, 92,
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purposes" of institutions. 1 ^ore important, the -Jffat Cf.se 
hed made no attempt to relete the "fundament el principle of the 
separation of po^ere SB marked out in the /.uetrelifin Conetitut-

o
ion" *lth the 'fer-reinel principle 1* of responsible government
and the consequent mining oi executive end legislative powers 

end personnel t ^gein, the ^ngincg.r.s* Case oont&ias a vigorous 
polemic sgainet dietrust of tJae Common?, eel th legisleture;^

poseible ebuee of powers is no reason in British law for 
llnitinr the natural force of the lenguege erecting thera»..« 
the extravagant use of the grant? d powers in the actual 
vorkin^ of the Constitution is a metter to be guerded cgeins 
by the constituencies and not by the Courts....

This would make short work of leeoce J.'s argument from the 

"supreme importance" of s.30 of the Constitution in the Lhcst

if it be e strict Court ••.then its proceedings are free 
from eny protective influence of s.80*...Thie would lesd 
to a most astounding result. Perliarruv.it by virtue of its 
alleged unlimited power under c.101 could confer both 
cri.ilnsl and civil jurisdiction on & body presumably 
in the aein convicting of non-lewyere, end could enable 
it to try offences even on indictment without the security 
of r .80 in relation to e jury.

But more fundamentally ente*:onistic to the conceptuelisw of the 
Abstract doctrine of the rheat Of.ec. than cny of these explicit 
argurjente v;ee a tacit preralee of Isaacs J.'B judgment in the 
Fnr ine e r s * Co ae . This wne the t -remise opposed by Gavan Duffy J.

1. 20 C.L.d. 5i; f 3k*
2. 20 C.L.u. 5^, 88.
3. 28 C.L.K. 1^9t 151-
k. 20 C.L.u. 51i f 90, 91;.
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in his dissent, tthen he observed: 1

The fundamental conception of the Federation.. .IB that 
the people of Australia, who had theretofore existed in 
several distinct communities under distinct polities, 
should thence forward unite for certain specific i.'urnoaes 
in one Federal Commonwealth, bit for oil other purposes 
should remain precisely as they had been before Federation.

the converse of this does not appear on the face of the 

majority judgment, end might not heve been assented to by Knox 

G.J* end utsrke J, if it hsa. But it appears clearly enourii 

in Isaacs J.'s judgment in Federal JSonyrilssloncr of Taxation v. 

Munro (1926): it io w the .,!*.«» .nulrer&n. \B of a pr oqre_G.Q ijre people *' » 

In one fora or another, this principle occurs frequently in the 

judgments of Isaacs J* at this period. In Proprietors of the 

s Ltd> v» AU% t _r o\3. en J o ' i rnal i s t s V * & s oe i a t i on (1920),

find IsaocQ J. refusing to "burn down the v^hole social 

edifice for the sake of roasting [the appellants *J 0ggw3 - 

the edifice in question being the arbitration syetein. In 

v » The King (1922), Isaacs J«, dissenting, insisted that 

criminal appeals to the High Court should be as of right not as 

of grace es if to the Privy Council: for "we are sitting as sn 

Appellate Court of Criminal Appeal confuted by th^ will of thg_ 

el i sn r> '• ople, w • ̂  In the Qorai:aQnv;e.%Ith v*

end v.eaving Co* (192J?), he went out of hie wayfi to

1* 28 0*L.H. 129* 17tu ieraphoeis adcieci; •
38 O.L.^. 153> 178.

3. 2? C.L.i<. 532,
[4. 30 C.L.S* 2l|6, 259* (eraphssls added).
5. 31 C.L.tf. ij21 f 1*51 •
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praise the Privy Council 1 for rendering "a elgnel service to thi 

ceuse of self -government by assuring to the people the effect­ 

ive control of the public purse". Indeed, he vent so far as to 

assert that recognition of the Wr-tlon's progressive requirements 

by the Judiciary v.e-s a "coiuion law principle". 2 In the 

Commonwealth v. Ncr?.. ' outh ' alee (1923), Isoece, hich end starke 

JJ. referred to the ^n^ineers*. ..Css.e. alongside their remsrk that 

the High Court *es H a tribunal specially crested by the united 

will of the Austral ion people, es c- rederal Court and es a 

national Court"-* (end therefore endowed vith .jurisdiction to 

heer actions for tort brought plains t Btsten without their 

concent), Most striking of all, there ie finally Iseecs J.'s 

effirnastion in ez o. 1 -al8h end Johnson (1325) J^

Cl>e ports tioiij is no doubt an txtreoie step to be Judged of 
by the legislative ®nO executive departments, but I cennot 
doubt that e Court , ^ust hold it to be e competent step.... 
If, for instance, one . ten were thought by the whole of the
rect of , ui;tr&lia, to be so gP^&l & clanger in relation to 
defence th&t nothing short of expulsion«..*?oiild be an 
adequate protection to the coiitjiunity f it vjoulci be absurd 
to say thet hie single idll to remain could prevail over
that of Bix aiillions of people to the c-

It was in .-..uor^'s JfaSOi ab^ve ell, th&t leajce J* found this 

general principle, T-liich we have celled the na^i..- afflict principle

.. . of., Nt T; 
2 A.C, 610.

2. 31 C.L.ii. 1*21, il39. See elco the passage cited by Evatt J.
in l/if-nan's Gr.g.e: (1^31; i4ti w,,,.a. 73, IKi-il^j; "It is the 
duty of the JuSciery to recognise the development of the 
Notion end to a:. ply est&blieheci principlrs to the m? 
position which the Nation in its progress from time to tiae 
ascmaee. The judicial OA'geri would otherwise separate i toe 1 
from the progressive life of the coimrAunity... M (31 C*L*it.

3. 32 C*L.H. 200, 209.
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to be In conflict v;ith a strict Abstract doctrine. By 1926, 

the >bstr©et doctrine of demercetion had gained in strength 

ana refinement. in In re Judiciary End Havifratlon ctB (1921 )» 

Knox C.J., Gavan Duffy, Powers, Kich end Sterne JJ« hed 
concurred thst:1

the Constitution of the Commonwealth ie beoecl upon e 
eepci'etion of the functions of government f end the 
powerc ?»hich it confers are divifcd into three claeeco - 
legislative, executive end Judicial (the \jiegt c:psej* In 
oech csee the Constitution first grants the poT,er end 
then deliii^its the ecope of its operation i''

Only lllggins J« 9 dlsBenting, vee to be found protesting against 

the full rigours of th© abstract doc trine: 3

the C 0nctitution does not expreesly forbid the vesting of 
other powers in the Court* end •••there ie no necessary 
implication to thrt effect ••.•The eepareti^n of the 
legislative^ executive and Judicial powers under the
Constitution le fives those arioe cf the Gora.ionwt alth 
interdependent*

In x^orter v. The Kinr* ex %• Yee (1926),^ Knox C.J. and. Gevan 

Duffy *T» v;©nt os far as to hold that the High Court existed only 

for the performance of the functions described, in Chapter III 

(a point which, as to non-judicial powers, tied been explicitly 

left open in In re Judiciary and Navigation •r.GtsJ; but the 

majority agreed thfct judicial powers could be conferred on the 

Court in virtue of the plenary powers of the Parliament over the

1. £9 C.I*. it. ?57, 26iu
2. Citing Griffith C.u. f 25
3. 23 O.L*;I. 257, 272 , 2
k. 37 C •!..£.
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territories, under s»12? in Chapter VI of the Constitution, 1 

Meanwhile, the theoretically more stringent problems raised for 

an Abstract doctrine by responsible government end the delegat­ 

ion of legislative powuro to the f >:ccutive hcd been solved, or 

circumvent rd f in Uo.che v. .K^onhelriier (1921}, by simply ignoring 

the argument that ;v/en : ixon, for the defendant, had put ae

The Sons tl tut ion§ by divid.lnr. the powers of the Oomnon^eelth 
into the legislative, the executive end the judicial powers 
and verting each of those porrrs In a distinct bodyt 
iiapliedly prohiblts3 the vesting of each of those powers in 
any other boc&r than thst in r:\ich it is specifically 
vested*

It wins to be left to rtxon himself, when lattr e Justice f to 

reply PB beet he could to thie ergimient (T)jU men's Case (1931} ) »^ 

a whole generation leter he wae to nut hie submissions of 1921 

into pcrtiel but strict effect (Bqilc.rjnpTcers* Qpee (1956) ).5 

Meanwhile, the Abstract doctrine could be applied iith confidence 

to demarcate et lerst judicial porer, and no-one inquired how 

thie limitation of the doctrine could be justified s.s a 

necessary implication froci the express v;ords of the Constitution* 

So it fc'&s this exnressly and tacitly qualified Abstract doctrine 

of demarcation that Jeeecs < r » came up agelnet in nnro* e

1 t Ibid., at iiUO-^1 Dfc-y Isaacs «j*, Uk'J Pvr_ Lterice J«j also
Klch end Hi^^inB JJ* 

2,2. 29 U «!*•*• 329 f 335-
3. Bee eleo Dixcn'e reference to "implied prohibition" in In

e 1 so T"ixon 5• B re» n& 3k0 on constitu15onel implications in 
reet v. •'•qtJirtl, assignor .of '• oaction (M»^,y^) (1^36-1937) 56

I*. bee ^re* at p* 11.2ff
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Thie case ai-oec directly from sn application of the doctrine 

A * c -:anrer*e Gagg that all tribunnle exercising the juficlel

power oi the Go^-n^eBlth must be constitutor in conformity

s.72 ol the 'JonstitaUon. In the ^.T,n. Onse (192£}» 1 five 

t ices oi the High Court egreed la holcUn^ thet the Federal 

Taxation - oo^a uf /.pp< el cxerci&td port of that Judicial ?OT.er, 

end hence T/ee invalidly c . letitutecl* To meet this situation, 

Parliament niade various. changes in the description of the 

tribunal &-id in the f jrrmlations of the income Tax -Assessment
P !>»ct«^ These changes ^nox 0.0. ancl Iii£, t ins t7»» in >- 1i^uro B .O.fcS.e.* 

regarded ae ineffective to alter the ch&racter of the tribunal; 

but Jilgginc »J* preferred to reject the B ./..•'. Oa^et find nnreed 

tritJi the majority that the new Booi'd of Review was substantially 

non-jaaiciel.3 ihe leading judgment w-.s delivered by Isaacs J» 

toad, like hie opinions in the y^st* ->>.se end.

forms en unchallenged pert of subsequent doctrine.

Th« method of the judgment v-ili be furtl^r discuseed in the

next section; its explicit motivations ere ^hat concern ue here. 

In the forefront ie ,ut the oonsideraticn that:**

when l-'erliauiant has shown BO unmistelcfibly its resolve to 
otfor clcsr of the ^ ad ici el roc?cs pleinly chr^rtec'? in the 
earlier crtne, it would be 8 serious matter to iapute en 
intention rhlch would wreck the legj^Xation. end confuse 
the f inane ue.

1» jbr^tih -P.. )e^i^l Oil Jo. ;..td> v. re tie r-cl Oo^.-ii su ion-, r
25y 33 G.L.K* ijgg* (sometimes referred to £-.0 the

Income V ex /= see orient /-ct 1?P5* See the sp.-:i.;ippy of its 
provisions in the jud^aent of Knox 0*o. in ,4anro f s O

(continued on next pege)
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Supporting this ic the fa* tiller nationalist ;. reraise tliet ...met be 
set over p^einst the Abstract aoctrine of

Constitution^ it i& true, ah& brofcdly( &ua to & certain 
extent, imperatively sepcrattc the triree ^reat branches of 
fcov^ i'liuifc-ntf and has assigned to ci;C]* f by its own authority , 
the appropriate or, en. Bat the Constitution is for the 
edvfcnceaifivt of representative government, end contains no 
trcrd to niter the fundamental fe&turec of thr.t institution,

The flnol epreal woe ctill aore frcnfely to notions of political 
necessity:

se^, speaking with concise i-able experience in 
each of the three departments of govtz-iUiieritf thet> ii 
8 legislative provision of the pro cent nature be 
forbidden, then a very vaet and at present growing page 
of nt.ceseer.7 cons-titutionel means by which * orliament 
may in its discretion meet ...the recuireraents of e 
progressive people ii3UBt*..b€ considered as substantially 
obliterated,

Such TV ere the embarrassments which, in the vle^ ;.f its author, 
flowed from the abstract doctrine and neceositater itB raodificat 
ion by the tvo-fold doctrine of essential pov,ers cncl the 
eseencee of institutions^ to be expounded in the next section, 
The modification WPS successfully accomplished in unro's C 
ana approved on appeal to the Privy oomcil (sub. nan. the $ 
Case (1930) } .^ But the period ends Y;ith the accession to the
___— _,— ̂ — ___^— _ ̂-^-^~^^U^—— JiU-i J'*^«i'i»iiiil <Mii|i* T i' in ani i<H ii i - JU - - n« ,^ui .••im"Mr-M-T«|- mmm — ̂ -m~tTI •' i« rf .-TTUI i j-m m imju. il n<> i i imniin • •••< JL ^>L J^lm u a__

(continuec from previous ,?££ej
38 C.i,.R. 153*

3' 38 -»^«i.v. \^^t 201§ 
li. Ibid., ct 175-

1. Ibid., at 178*
Ii',
(1930) III*. O.L.ii. 530.
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High Court of Bixon J., who shared the fcraclist end ^ 

doctrines of Isaacs J. rithout hie tempering nationalism* In 

r v. JQTxnor (1929)* looses << . is to be found, in

cisccnt, c.ppccJLing ts "en occrxicnrlly forgotten crse" 1 - the

nfiinserB* (Vf^ - end insisting tlitt: 2

It ir altogether a mi stale en notion tnat because the 
Constitution distinguishes between the legislative end 
the executive anc the .judicial departments of the Coawion- 
wealth, there can ever n the prsctical working of the
Constitution be f; ri^id de-aarcetion plscin^ er^ch class of 

in one exclusive section*

II

ortT an ihr.; essences of ingtitution

The icee that fll institutions not merely Must but in c>ny 

c&ee c;o possess &n "Inherent cherecter"^' cepeble of deoeripti^n 

by one of tlie three tens of en bstrr.^t tried, a -pears already 

in Isaacs J.'s judgment in the 'Jio^t.,. "aee,.« This ecsence of the 

institution is there vsriouely described ns its ureison d

its "main and. paramount purpose'*, its "char&cter" •*• recognition 

of this essence permits the further reco^nltjon that: 5

The nature of the power conferred coee not slter the 
character of the body exercising it end convert an 
executive1 body into s strictly judicial body.

But in the V.hec.t. .C.£.s.e» leases r̂ » had lot yet finally settled 

the reletionship, in his /;.bs tract doctrinv, between these eesen-

1. (1929) k2 C.L.it. i|8l f 512*
2. l& O.L,^. 1431 f 319. ^utc £ilso that in 1330 lU.ehf Sterlce

and Lixon JJ« >tialce firat use of the doctrine of separation 
of powers to nullify the obvious intent of a.15/^ of the 
Acts Interpretation Act 1901-1930 1 A>.R>U« Osfte_ (1930) 
C.L&. 31^ t 366* Isaacs C. t ;'. ci&Benteo.

(continued on next page)
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ces of institutions and the essences of power*.? • Much of his 

argument seems to assertthat the Inter-State CoracalBBion's valid 

powers of adjudication were, in theasclvee, not strictly 

judicial, but merely M quasi-judicial" j 1 but other passages seem 

to allov that powers in themselves (i.e. intrinsically) strictly 

Judicial could be assigned to an institution without effecting 

its pre-existing essence* "though an f adjudication* In the true 

sense - end as effective and binding es if msde by a Court of 

Justice, it does not become the adjudication of a Oourt of 

Justice". 2

However, £lven Isaacs J.'s principal teot of judicial 

power, centred on "the nature of the final act" (i«e« on the 

issue as opposed to the agent and his procedure) , and given the 

canonisation of this test in ^exetnfler* o. ..Case t it was inevitable 

that the ambivalence in the ^he.et Casq be reeolved in f evour of 

the strictly Abstract view that there were powers that had en 

Indelible eeeence, independently of the Institution to which they 

were assigned, juet as, conversely, ell institutions had an

(continued from previous page)

3. 20 c.L.rt. 5k» 90. 
It, Ibid., at 91, 9U. 
5. Ibid., at 87.
1. Ibid., et 814, 88» Thus (88) « n . 0 .thet contention appears to i 

to confuse the 'powers 1 that may be granted ?;ith the nature 
of the instrument which ie to exercise them. The powers are 
to be conferoblc, but consistently with the Constitution, 
including the portion exclusively vesting true 
por,er in i/ourts of Justice" (eunphesie eddecu •

2. Kdu., et 87.
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indelible eosence independently of powt-re thot happened 

"incidentally*1 to be assigned to them* The present section 

explores this hardening of doctrine so far SB it concerned the 

essences of p over 8. end the resistance It inspired, eventually 

even in Isaacs J« himself .

As rce said at the end of the last chapter, th< denger of 

the Abstract doctrine is that it will leao to explicit or 

implicit denials of the complex analogical structure oi' the 

general tersas it employs to make its demarcations. It is clear 

thet Isaacs end Hich tJJ. succumbed to this danger in the years 

following / . 1 ex.aTi<*er ' g G SB e • For, having there established thst 

arbitral power was not the sort of strictly judicial power 

connoted by s*71 of the Constitution, they leapt to the con­ 

clusion that yierefQre it was not judicial f or even quasi- 

judiciolf po- er of the sort that attracts Prohibition or 

Certlorarl.

A full proof of this leap would be e little complex, since 

it is not entirely certain how far Isaacs and xiich «J'J.f st this 

time, subscribed to unorthodox and restrictive views es to the

1. Gf. also J» uick, The i^Mslatlve .••' overs of the Comaon- 
w^clth end the :. totes uf .u^ti-ilis C1919). 66^; MMr. .Tn 
Issace has heltl thst some awards of the Arbitration Court 
were in the nature of legislation: QjootmsJC'. .rs 1 Ocse t 'o 
Important consequt nces ^oulo flo\7 iroiri the recognition of 
Federal industrial awerds operative in future es .legis­ 
lative rules* High Gourt could not z^eviev* such m?ordc.,.by 
prohibition.. ."
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general law of Prohibition or Certiorarl. But since there is 

no evidence th&t at any oilier tiiue they held such restrictive 

vle^re, and since there IB positive evidence that in 1923 Isaacs 

J« accepted that Gertiorari would extend to "judicial acts in 

a wider sense", 1 the account hrre can proceed without complicat 

ion.

In Kibble's CESC/JTQ.I] (1920) ,2 Prohibition was Bought 

sgainet o special industrial tribune! constituted with the cmerd- 

making powers of the Arbitration Court. It wee argued thst, 

in any event, Prohibition vould not icoue because, the eward 

having been nede» the tribunal was functue officio* Knox C.J., 

Gavan Duffy end ntarke JJ* rejected this argument, over the 

dissent of Isaacs* Hlgginc and Rich JJ* Now the majority ell 

eteted, without argument, that the tribunal, like the Arbitrat­ 

ion Cour*t, exercised **pcmer8 of a judicial or oussi- judicial 

character'* »3 Hicgin^ J», GB always taking the narrow ground, 

restricted his dissent to the view thet, since the tribunal had 

no powers of enforcement, it was £xmctus off^qiQ.^ But Isaacs 

and tiich JJ, t^ent further . Having stated thet Mby far the most

1 . |U v* Liacf fci'^. ane • ex v * 0 * ^lana '• .^n e^d y ! /Cc^ly . C 192 j j 
O.L.ii. 5>18, 537*

2. H. V. Kibble, ex D. /Token Hill Proprietary >o. Ltd* (l9?0) 
?8 C.L.ii. U50'

3. 28 C.L.ii. W6, if91 per Starke J".; U63* P,ear Knox G.J. and
Gavpn Tuffy

k* But it see/no that Higgins J. acceited that the Arbitration 
Court exercised powers judicial in the sense appropriate to 
Prohibition: see R* v. Turner, ex P. ferine Bo^rd of Hohn^t 
(19?7) 39 C.L.u. Um l4li3* Of* Plso ^c£ Hlfgino J> in fiTre
Judiciary and Navigation Acts (1S>21) 29 C,X,.R. 257^
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iraportent feature 11 of the case v;as the policy of Parliament 

("the Buprecae interpreter of the v.ill of the ^uctrslien people") 

to eliminate litigetion Bfter awards, ̂  they proceeded to obeerve 

that en award WGB "not en erercise of the judicial pov^r of the 

Commonwealth, but..*en oct in eld of legislation". 2 Expending 

on this, they BBserted

it is not like on order of a Oourt, SE to which... the 
Court IB not fimctus offlclo until the order is fully 
obeyed. It IB a > trt, tnf. o nrcef;sc.i! y pert of the ;viethod 
of legislation by s.5l(xxxv), and ^hen the /.rbitrator f s 
opinion (for that is ell the award amounts to) as to the 
dispute ie announced, the statute takes it up... end stamps 
it with legislative force ae a legal obligation. •• .an 
award is of e "legislative" nature becauoe it is © 
"factuni 5 ' on which the law ope. rates.

NOY.> it is true that these remarks wire addressed* not to the 

general queotion of iiifiifiifilneBS in relation to irohibition f 

but to the special 1 initotion on Issue of Prohibition where the 

tribunal was gunc t '.\a o -'T jr. i o . But it is equally true that the 

argument hinged on the premise thet» be in^ 1 ervi % 1 a 1 1 VQ 9 the 

funntionti of the tribunal were not judicial, end hence ?,ere not 

*'llke" thooe of a Court. If such an argument is not to suffer 

from an undistributed middle, it must involve the claim that 

since arbitration Is not pert of the judicial power of the 

Coraenotnvealth, it Is not judicial in eny other relevant sense. ̂

2. Ibid., at 1467
3. Ibid., at. ., *

. The converse proposition, that TV hat is not in any sense
Judicial IB iu£io facto not pta-t oi the judicial poi'er of t's 

cifittonweelth io, ol course, quite ancontroversial. Gee in;r 
uyir^ii CQiLn_eil v. Deputy Federal Oor^iiiiiGion^r of To^t^on 
5.^*> U320)" 29 O.L.xi. 39, k7 • •••Iso £3L,P* O'Flcnt.-Cin e.nrj

(continued on next page)
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The latter claim emerges . tuch more forcefully in Vatercdoe 

I'orlcers* ^efcr^tjon of Auatrolla V* Gi^chriat. Vett end Sander- 

eon Ltd. (1921*) J v?here the question of Prohibition and Certi.-r- 

eri arose in relation to the Arbitration r;ourt itself* Once 

again, '*nox G.«7. and Oavan Ihiffy J« refused to accept the argu­ 

ment that after issue of award 9 the Arbitration C0urt was 

functuB officio.^ and they accepted that the Arbitration "ourt 

was a Court or judicial tribunal whose awards conferred rights 

and imposed obligations .3 Sterke J. agreed, addressing hioself 

more directly to the argument that rohibition would not issue 

because the arbitration Court was legislative end not judicial 

in character. This argument he rejected, on grounds of 

authority, pointing out that Isaacs J, himself, in the TraiflWeys* 

5 had accepted the relevant distinction between strict

t connoted by s«71> and courts in the senee relevant to
<•

Prohibition.0 It is this distinction that the dissenting judg­

ment of Isaacs end Hich JJ« seans to dea7« For it denies* 

inter slle, that the v'so-celle<3 Gourt of Arbitration" was "ever

(continued from previous »age)

0* Kelly (1923) 35 O.L.R. 518, 530 i>er "nox O.J.

1.
2.
3.
I).
§.
6.

3h C.L.a.
Ibid, ot
Ibid.
Ibid.
Ibid.
Ibid.

at
at
ot
at

W52.
1*96.
ii97»
55?.
r>5i».
556.
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amenable to prohibition" .

Araong several Distinct (though not distinguished) lines of 

argument towards this conclusion, Iseeco end Hich JJ. put the 

eons iciest ion that en award

simply a *faeturaw which, unlike a judicial decree, of 
itself imposes no obligation end effects no rights.*.* 
And this ic a decisive consideration. It shows tliet an 
"industrial award" is, in its essential neture, not ® 
judicial decision, but e step in legislation.

Thus, "judicial €icta to the effect that the nature of the 

functions of the arbitral tribunal ere judicial or ctuesi- 

judicial, in the sense of constituti nal .judicial, po^er or .of 

at tr so tin. , prohibition'* were to be regarded 'wltri reference 

to AiexenOer^e Qeoe% which had "definitely ascertained" the 

"nature" of arbitral functions. I'his un/oifitakable indication 

that Isaacs and tvich «JJ. \vere thinking of the ''essential nature 1* 

of judicial power as something to be definitely escertelned once 

for- all and for ..oil T^urpoee8» reappears in the su?mifiry of the

A function that is substantially executive or legislative 
in itc. neture, is not judicial in the necessary sense* •«» 
Federal arbitreti on is, in its nature* lecislctive onrl not 
judicial in the necessary Gense,... the CoraEionveolth 
Constitution renuires L M judlci©l" functions _ re nu Is i te , _s ens w 1 to be vested in Courts strictly BO

1. Ibid., ©t 500.
2. Ibid., e,t 507 vemphaeie eddedj .
3. Ibid., at 515 (emphasis added),
k. Scil* "reuisite for rohibition 1 ' .
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celled (e.?1 enc! /ilexenfler'g Cose) ••••It follows 
that it is legally imroor.ible that the arbitral 
functions of the so-ct IXeti Court of (,one illation end 
Arbitration are of e chsrrcter smeneble to either 
prohibition or certlor&ri.

Thus It is cleer that the verbal recognition of various '-senses'* 

of "judicial power" he<3 no effect in an argument «?hich pivoted 

on notions of a univocal essence of judicial porcer that had been 

definitely ascertained, for ell purposes, in ^le^anci&r*c Or.se. 

Many years later it wee to be accepted by the High Oourt and 

the rivy Council that: 2

One thing that .-•••.le^andarVe Cose did decide 0406 .end for all 
ie thet the function of era industrial arbitrator Is 
completely oq^side tUe realm of,..judicial ..E.c»wc.r, and is
e. rjffcrcnt order.

1 . The other strands of argument complicate the matter, BB
have said* ^ne strand, asserts thats "(a) The functions of a 
tribunal amenable to prohibition or certlorari taust be 
judicial in the c ame sense that the function of a strict 
Court is judicial, whatever the constitution or the 
appropriate procedure of the tribunal mey be,.»(b) That 
sense is that the determination of the tribunal aust iteelf, 
and of its own force, instantly iiupoee en obligation or 
effect the rights of the -.rrties concerned...(c) A function 
that ie substantially executive or legislative in its nature 
ic not judicial in the necessary cense...(d) Federal arbitr­ 
ation is, in its nature, legislative and not judicial in 
the necescary sense* (f>15)« ^his strand stresses that an 
arbitral award ie a mere £.p c tug which creates "no enforce­ 
able instant obligations" I5l57« This srgianent might seem 
to evoid the stricture of essentialism. But in feet it ie 
c imply mother and more conrlex varirty of essentialls^*. 
For (i) proposition (c) above is es it stands obviously 
false, in that legieletion doec of its own force instantly 
impose an obligation; (ii) if proposition (d; above is 
founded on the doctrine of the fc.ctu^, it is not ?.het is 
established ao "the eosential difference" between judicial 
and arbitral power in f^exgnOer/p /'sse. For though the idea 
of the fqc.tum is there employed by Isaacs and Rich JJ., it 
is not f ocrted to be "of the essence", rncl IB not used in

(continued on next page)
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But it seems to be just this sort of proposition that Isaacs 

and Rich JJ, attempted to establish in nibble's Case fro«ll rnd

LiJliZ- v. Gilchrist* v att .nTi$....3fflileTrrapn§ without cue cess.

In the foregoing ceaes f what Isrscs J. conceived to be the 

will of the Australian people reinforced hiB arguments for a 

rigorously Abstrect demarcation* The ultimate qualifications 

and refinements of the doctrine of demarcation were accomplish*;d 

precisely rhen the natlonsliet principle demanded them.

The Immigration Act 1901~19£5t by B»8AA f provided that the 

relevant Minister might deport any person born outside Australia 

whom he ?;ae satisfied had been concerned in ecte obstructive of 

operations directed towards interactate commerce, and whose 

presence in Australia he wee satisfied v?ould be injurious to 

peace, order and good government in respect of any ractter as to 

vhich the !lnic?ter wee satisfied thet Ppi'liernent hsfl power to 

legislate* The deportation WS8 subject to the recomiendation 

of a Boerd, before whom the person might show cause why he 

should not be deported* in e>: T)» -alsh end,..Johnson. (19S5)^ 

it wes orgued that s«6AA WRR invalid on th© groundG, inter

(continued from previous page/

1, 37 O.L.ii. 36.
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that (1) it conferred judicial power on persons ( sc j.1 . the 

Board) who %ere not a Court (ftcil* ' ithin 0.72 of the Constitut­ 

ion); 1 (2) thet deportation TPSS a punishment, end hence reserved 

to the judicial poorer of the CaiunonweoLth under Chai>ter 1 11;^ 

end (3) that power to interpret the Constitution woe conferred 

on the Minister, end that such power wee Invelid either (a) 

because it tee reserved to the judicial power of the Common­ 

wealth under Chapter III, or elee because (b) it Indicated that 

the law v/Bs reolly a law, not v.ith respect to the subject- 

matter of legislative power, but ?;itli reupect to the opinion of 

the i.IlniEter BQ to thct subject-metter, and hence thet the lew 

itself outside the heads of C'oGimonrealth legislative

Not ell these arguments had to be considered independently, 

since the vrhole Court cgreed thet, in eny event, the particular 

applies tion for Habeas corpus against e cieportetion order must 

succeed* iCnox O.tT. appears to have acceded to ground (3) above, 

without dlstiiiguiehln£ betv/een parts (o) end (b) of thet ground,** 

liiiTgine J»» while rooerving final judgment on the point, left 

little doubt thet he did not regard a pov.er to interpret the

1* Ibid,, nt U3 £££ -Qtt K,C
2. Ibid., dt k9 'gc.r r"att A. ., d 'gc.r .,
3. Ibid,, at 50/^1 pert l-vett.
k. Ibid,, st 67-68.
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Constitution or en Act 3n particular ceees ? where the inter­ 

pretation would not be binding in other cases or on other 

officials, as e judicial pOT;er«^ Rich J, offered no reasons 

for hie conclusions on the arguments here relevant, Gtarke J* 

brief ly rejected ground (1) above, 3 and crgued further*1 thet

the porer of deportation nirht be either prohibitive and 

punitive in character - in which cese it would involve the 

judicial power of the Commonwealth - or ^reventive and protect­ 

ive, in vliich caoe it was executive in character, end incidental 

to the legislative power over aliens •$

The latter- argument vise more fully expounded by Isaacs J«, 

who did not advert to ground (1), but concentrated on, without 

sharply distinguishing between , pounds (2) end (3) •

nationalist premises of the judgment ^rere sufficiently revealed;
£

we heve already quoted0 its referencesto the absurdity of a 

"single will" prevailing over "that of six millions of people 

to the contrary"* It appealed, moreover, to the importance' 

of reading down previsions in order not to "nullify the legis­ 

lative will of a Parliament"! 8

1. Ibid., at 122-123.
2. Ibid., at 1£7*
3. Ibid., *t 133.
Zu Ibid,, et 132.
5* ££!!• ovcr M toroi£rr-tion find emlsratloh11 : e*5l(xxvii), 
6* S^prya, at p. 10. 6 « Cf ., by contrast, £ex Iseace J. in 

	ez P* 0 > yieqer;Br\ end. O'Kelly (1923) 32 C.L.,x. 518,
7. ^xhe key to tlie problem^
8. Ibid., et 97.



Such legislation on admitted subjects of power might 
be considered arbitrary or even dangerous; but those 
ere elements entrusted to the *. Isdom of Perllement 
when weighing in its own scales of social justice 
the comparative claims of individuals end the nrtion* 
If it soys xeo f no Court can ssy Iiay«

Thus, the Act vauet be read && entrusting the ;dinleter with 

"the f-i.mction of finding: %ro, hsc vice facts only, leaving their 

It- gel character for determination., if necessary, by the Courts" 

•» he hecJ no authority to <?etenaine problems of cons tit utionel 

let?, and hence no judicial power of the r.ort suggested in 

ground (3}(fc) end (b) above,"* But, above all, deportation WSB 

essentially G matter thet could be "ciede exereiseble according

to the nature of the case by either the judicial or the
p executive orgsn of the Gowaonwealth 11 *

There ie nothing in the written Constitution to require 
the power of exportation always to be ezerciaed throufh 
the niedixiQ of the Judiciary. If it is enacted SB a punish- 
uent for criiae, it necessarily I alls to the judicial 
department ••..If It is enacted not as 0 punishment for 
crJuie, out ©s e political precaution, it .ust be exercised 
by the politico! department - the xecutive - and possi: ly 
on consit-eretlone aot susceptible of definite proof 
but demanding prevention or otherwise dependent on 

policy**

In tills isay leaeea J» introcuced the category of essentially

powers or functions*^ It Is important to observe that

1. Ibid., et 96.
2. roi(?«, ot 108.
3. Ibid*, et 95*

See also i>££ Isaeco o* in ^ go trail a q_ Co-:rg-ionraelth 
Bo..€ir6 v. Fej'erate^ Beeineii 1 ^ "Union, g;^ .^:.ugtr&fj._Gi&
C.L.^. f.iJj2f553»^5ft» -A it' jj>£^ Is 9803 J. \ 0 i.v cent ing f but 
egain upholcMae; l^^iclfltiony In K v. Turner^^ex 
Board* of Ilobert (l9-?7; 39 C.L.A. fell r^ ——
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the characterisation of the ambitious function of deportation 

e.s executive (preventive) or Judicial (punitive) was not attemp­ 

ted in the legislation itself, otherwise than by the very fact 

of assignation of the function to ?n essentially executive 

agent. Thus the operation and effect of Isaacs J.'e doctrine 

was to create a presumption in favour of the legislature's 

dispositions of powers and functions*

It was this presumption, in effect, that Knox C,J, refused 

to accept in his dissent in guni'p^.s Jlane> He refused to temper 

the essential characterisation of the function by reference to 

the essence o_ the institution to which it was committed by the 

Parliaaent. A tribunal ^ith powers of such-and-such a nature 

could not V'O glibly be regarded as "a mere administrative body 

or as a mere edjv^et to, or agent or instrument of, the 

Executive G-overnnent" .^

We hove airetidy noticed the vehement expressions of 

"necessity" end "legislative will" that reveal the basic work­ 

ings of Isaacs J.'s judgment in ^unro'p Oase* His conclusion 

is that ''the difference in point of status and nature of 

function between tl?e new Board of Review and the original 

Board of Appeal ic the difference between deylight and

1. 38 G.L.K. 153,
2. Ibid., ot 175.



e difference Moto coelo*. 1 The nature of on institution op 
tribunal, end of its functions, nay Te t'iscomed from the

institutional r.rrangenients theraselvee anrl tlv- legislative intent 

they reveal,2 GI» the essence of the Institution ley appear 

"siifiply from the nature of the functions assigned, where they 

are onpropriate £^MiiveJL£ to .judicial action, as punishnent 

for crime*..", 3 or where the^ art; n i^ne ortoi (3 1 en t ; ' with strictly 

judicial action, ''sc t}ie arbitration functions in /ei

q" •** The basis of the argument ic thet o-ome functions are

anbi£ruous in nature - "conoistent with either strict judicial 

or executive action'^ - and in such coses w the ^letter nuet be
*? iarther".^ "uch 8 function is a ^seconcJ-ary and

1. Ibid. f at 182. Gf. the similar exaggerations in Isaacs J,*s
nt in the v;o Btern A u

wAn6 it ^attere not hot? that intent i-^n appears* So long as 
on s propel* construction it does ap/^ar* It -.^ay appear, for 
example, ^hcpe the new tribunal ie created expressly as a 
'Court 1 and the functions aeaignecf to it ©re appropriate 
to '-diciel action. Tnst is esempllfied in A3-QsncAer t s Qe
ibid*, et 176. This passage ie confused, since in / :.
Ccse the rowers held to be judicial t?ex*e of the elass that, 
IrTTsaaea J*'a own doctrine, could be tosigned only to 

. authorities - vis», the powers of t.nf or cement. 
____ Ig*^ Cjas.^. noiually exemplifies the precise opposite 
to what I cere a J« hr-re see; is to assert ** vis. the overrid­ 
ing of legislative intent and of institutional arrangements 
in favour of sn a.priori doctrine of the eoBential nature 
of industrial art) it ration. 3ee, however, 25 C.L*ii* 43U»

3. 38 O.L^. Ip3, 175* 
!;. Id*
5. Id.
6. Id*? w C3ome mflt^.ers no el ear 177 anr distinctively appertain to 

one branch of government as to be incepeble of exercise by 
another, An appropristion of public monev-, a tri©l for nur- 
der, end tiie appointment of a Federal Judge are instances, 

er matters moy be subject to no PLJ>rj£ri exclusive de-
(continued on next page)
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incidental function attached to snfl te'dLnr ito dominant character 

from the main purpose 0 ^ or "primer,? character of the function** 

ary". 2 In diseov-Tin;: this main purpose or pricipry character, 

the discretionery intention of the :.,egialature is the only 

specific controlling factor adverted to Irj Isnaco ^.^ apart 

from the wreou ires-tents of a prof#e*5Bive people 11 end other like 

considerations before mentioned. The " J rivy Gou.no 11* while 

cGnonijlrxg Isaacs J.'e doctrine of exclusive rnd anbigao^s 

functions, carried its explanation no further,** The remainder 

of the argiuvz&nt is given over to *3ho^ing that none of the 

powers of the Hoard were exclusively jucUcial in efj&ence* * 

resulting liaitetion of tho oasence of strictly Judicial pot?e 

be noted in the next section*

4l\fflroV0...Jo.gg« while setting jut the full and fin.fi!

aoctrine as revealed by .saacB J. f saai'lce the

el car and distinct revival of the category of

(continued froui previous page)
limitation* i.)at ,<iey be cap^Dle of assignuervt oy J>
in its discretion to more than on© branch of government*
Deny that proposition, and yoa ocriously affect the
recognized working of representative government»'

1* Ibid*, at 173.
!?» Ibid., tit 177*
3. 3es, t.g. f ibid., at 1?8, 182, 183.
J-u Shell Cf5pe (1930) l\l\ C.L.ii. 530, 5U^-5^5.
5. 3ee"3IToa4*<.<» 133* 177; also per isaaca J* (fiiesent-lng) in 

Le .T Sesur3.er v. Connor (19^9) IjFc.L.R. 1-^1, 515* But note 
tii«t tlUa ftense"'oF1TQaasi-judicial if io obviously no| the 
eense in whlcfc Iseacs o.J. later oeie thot nthe concept [of 
iad;a©triai erbitration3 includes on implication that" the 
arbitration shall be conducted impartially and in a quasi-

(continued on next page)



rhich hoc? largel;r <5inapr>ef.iv^ from even the language of 

his ^.idfltients in KjLJbble.Va ^aaeE;o,ll .-nd y, .'••?• V. Ollchrlt;tg 

I&yLJSSS^^ It thne represents e certain iaodlfication 

of the doctrine a:r? It ni^ht, in striotnem, hnve developed and 

did a^penr to be developing* But the verification coftenn only 

A V effort-p; in itself the Abstract doctrine of demarcation is 

nor hardened In recognition of (1) :-.r.dol'ble essences of 

Institutions, (?) indeliblff ereencec '3f powrrp, snd (3) ouesl- 

e, or nan-indelible) eose-nces of powers thet siey be 

to .'.nstitutiono in looecly defined "circTTristsnceo" et 
the discretion of the Legi

III 

cls. of .lidleil 'ov! er

Althou;;h ell the judges* except -erhaps Klgcins »J«* ?;ere 
not; e^eed Ihnt shar^> diotinctionn v/ere to he ,-iooe between 

/..bstrnct types of ^owore :.ind institutions, the tfsta used to

the distinct ions rere all alnost ooticlly vague*

The r';ord "'deterairuitiori" Y.'GS u favourite wora>^ and
— ̂ — --^r _ ̂ ._,_..

(continued from previous
judiciel manner": A»^U. v* VVx^C, (1930) hh C.L..i. 319,35i|,
367* Note that, to thl e deyt the High Court us In tains the
view that e power that is in no sen.se judicial or quasi- 
judicial inny ncvertlxeleao involve an obligation ( M et all 

ents to the Crown**) fairly end honestly to inquire and
port and F»ct*»»*Bee Associated ^Quinloyi^^.'.ceur^nq^ Coci^ty

JiiS* v * 2§li3£2ES (I9;:i; 8ii O.L.... 2^9, ?63 $er Ouriamj 
see also i'lfi Q tio'^ Igraor t ifoz. .Qo ftL> t ̂  , v , .(/.our^ce ( I9k9 ) 30 
C.L..-i* 6^7^ 660 -oer r illiemts J»

eve
re

See _e^. o * 0 f r lsna;ten ..md. .Q.^ie-l^y 1923> 32 :;.I»*i{. 518, 527 
per Knox O.'j'.y citi'nr: ij* v ^.S.o^.J^vgM^igQt Boepg (l§02) 
I.R, 3^9, flff? PelltJB c;.3.| 537 H^_ Isaacs J«| LaluE* V. 
Oilchriet. V,att end Sendcrson
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retained Ite systematic ambiguity ao bett/een authoritative

n of whet th*» rights of the pert if s were to be, end 

of T?hat the rights of the parties olroady were in 

lev. (The ; fi Y?ce clso frequently uoed to indict te legal 
settleraent of controversy)* 2 The v-ords "decision", "establish*^ 

and "finding" ??, re need equivalent Ly with the foregoing and 

with e&eh ot v-ur. in feet, howevor, the ambiguity was more then 

verbal, and represented (or ret; -r, disguised) © continuation 

of the rival enrlysee of judicial pov;er in /

Theee dlffereaece ceuie to the surface in the

end ..'unro^^gsc. It is nctsblt thet in Hie forme::' csse, .'.nox 

O.-J. explicitly employed, ̂  ae the tti-t oi judicial power, the 

analysis sdvanced In /-lexender 1 s Crae by Griffith 0*J. - en 

ant- lye is x^ "which the source of tlie rights do els red enforce ably 

ae between the parties is Gyetc-.uctically ignored* Vhat ie iiore 

important in such an em* lysis is that a dispute IB settled by en 

authoritative ^ecle-ration of v;hft rights are to hold es between

v, •.inierlc!c ..g>G v qo,. Ltd> (192U) 35
C *L • a V 59 * 

2* In re. ^licicry. and n. eviration .Acts (1921) 29 C,L*,R,

3. eij> .^OlEJ-go^^ 518, 569, oer
mMwHMMW'-MM**' ^^M**^*^******** ""^^ .:^w«^"^w^ v^MMMpMPMilk

.
U. (1925) 35 C.L.ii. 1*82, 1432.
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parties who have eubuittea their cleios to a tribunal* Since 

ell these elements persisted in the revised Taxation Board, of 

Review, 1 Knox C«J. insisted in -lunro's .Cfeae. that the 3oerd 

re mined judicial. A stiller analysis, though of quasi-judiclel 

power for the purpose of rohibition, h&$ animated the omjority 

opinion in ;ilbble > a..qaGep-'o.ll and L^£tF« v* ailchrl^t* \ att 

3 However, this anelysiB did not exclude the aauie

ttTuetices holding thet a court 1 © authoritative Interpret ction 

of a lawt even in abstraction from on;/ suit, would be a judicial 

function (though not a judicial "matter" vlthin 0*73 of the 

Cone ti tut ion; j jln, r,e «J^^iciary...a.^ "eviction A

To resist this analysis in ^3, ex finder* s . Cace « it had been 

sufficient for Isaacs and itieh JJ» to point out that the 

relevant "determination*1 of rights wee asde without reference 

to a pre-exieting legal standard, but merely according to the 

erbitrst r f s opinions of justice and fairness. From t?iij|, it 

W08 concluded that an av,srd v»ae part of a legislative process, 

anci should be regarded as a jfacfrim which the Act "Gteaped" with 

legal or legislative consequences*^ But in the case of tribune-Is

1. (1926) 38 C.L.R. 153> I65t
2. 3k C.L.A.
3. 29 C*L.^.
k. 2$ C.L^i,
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such as the Taxation -,oard of ueview, the premise of absence of 

pre-existing legal standard could not be postulated, Qo f in 

order to limit the essence of judicial power, Isaacs J* aade use

01 the £flc,$.aa concept es a premise in its own right. This 

deserves close study.

Now, it tt&s agreed on all sides that s mere reconwiendation 

could never constitute a judicial decision. 1 It is the implied 

contrast with recomraendetions that gives meaning to otherwise 

uapty invocation© of the terms "adjudication 1*, "decision'', 

"judicial decision* 2 end "finding 1^ in various esses where 

judicial power was in question* In other trords, it was agreed 

that the decision in question aust, if it were to be accounted 

"judicial 11 , effect of itself ** the rights of the parties. This 

was, moreover, a connotation of the words "binding", "conclusive'*, 

"enforceable", "find*1 , "determine", etc,, frequently employed

1, This has rei.ieincd unchaliengcd doctrine; see, e.g., R.
v. / ttorney-OenerDl .( VlcJ (19^0) 63 C.L.U. 73, 83," 90, 102; 
Fr^eer ilcnlejns v» 9pfor (19^5) 70 O.L.R, 100, 120, 121, I2kt 
132; LJaf Cr n v t ij. (1953; 88 C»L*rc. 323* 528; x,ockwoQd v. 

^glth (1953) 90 'UL.tt. 177> 180j Lie die si .r.'ocrr! of 
cncl v. jjiyrnc (1958) 100 C.L.K. 582, 59U.

v. U. (1922) 30VA•C . M __________________________ ^ .. __

5h3 per loaaoB «J»; ex ru. ^T ->l&nar.an c.nd .O'lCelj.y 32 C.L.R.
518, 557 ger JeaecB J.: 577 £L£ ^ich J^ 

3* Hoche v. Kronhelacr (1921) 25C.L.R. 329, 3140 -per Higgina J. 
i*. "Of lie ,v.n fircct force": nerr Isaece snd Aich «'J. in

W^.F. v. qilchrlst. • att ^nq •; oncers on 3U» C.L.R. J|82, 515,
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by ell the judge e ee criteria of judicial action. 1 But the 
foregoing phrase, "of Itself"* is vague and undefined, and 

offered Isaacs J. his principal tool in the teck of narrowing 

the essence of judicial power. For the doctrine of the f^ctum 

is simply the notion that decisions or findings which ere mere 
f&cte do not, Qf theiqp,c,lyc,s« errate or deter dne liabilities 
end hence are non-judicial.

Already In nibble 1 a Gaseo.ll and M^Z* v » Gilchrlat* V att 

end -ancle i' son* the notion of the ^..ect.uta in the judgment 8 of 

Isaacs J. had almost come adrift from the notion of pre-existing 

legal etandarde that was its premise in Alexander *o Case. For 
all the many references to tlie f^ctuiB in these two casee, there 
IB only one passing reference to the aboence of a pre-existing

f*

legal steitferdtr^ This separation of premise and conclusion woe 
relatively nannlesc In the context of industrial arbitration* 
where Alexander^ C0.ee. had In any case settled the primary 

stflct legal character of the function In question. But In 
flubsecjucnt caeee, and other contextSf the absence of the premise 

ensured that the notion of the fee turn was a quite uncontrolled 
tool for exploiting, rather than resolving, the ambiguity
^ ____________ Ll_UJUU«»irMll ——— T1 ——— 1 —— ' ——— __^M^Ma^»MMMyM^Ma^«M^»,»»«aMM«««M^iMi.. l i«ii«M innn n r i •-^••»«^-^^^-J——— «». -^»—— ̂ — . ——— «^_ —————— .y —————————————— , —— y —— -rnr-[TrTTrnT)(tl1u_ ^

1« See particularly, the J'rlvy Council's opinion in the Shell 
Case (1330) kk C.L.A. 530, 5ii3. Also Ccdedonlan O
td» v * ^aotralien 0 >el and Shale :-:mT>lo.veeu^.?c-6ev
1930) ii? C*L.-. 5?7» 5Uo ix.r iooace «." •

2* W .V,. r . v. Gilchi^ let * V^ett and /Gangereon 314 C * l» .ii. Ij82, 512; 
cf. 515, r)T2. 500 1 :^07 • >'••>ee _a 1 no Le ::esurleg v. Connor k2 
C.L.H. Ii81, 51^ ft<K r Isaocc J. Ii the \.-.«',.F. Os_se the notion 
of the pre-existing Ifgsl otniderd makes an appearance in 
another context, that of "judicial 11 es opposed to "arbitral 1*

(continued on next page)
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already identified. The ambiguity had, indeed, been mentioned 

by Isaacs and Hich Jj. in Alexander *e "ose. when they observed 

that both Judicial and arbitral power "rest for their ultimate 

validity md efficacy on the legislative pover w . 1 Thus, in a 

senoe, both judicial end arbitral determinations were feet. a. 
"upon which the law opt rates to create the right end duty" 2 - 

ivhat .;iakes the arbitral award a iflere faetum ie thus its 

participation in legislative power, a participation that must 

therefore be determined on independent grounds.

Hence, in the BAI»o> Oae.e end i.fonro'g Ga.ae the use of the 

notion of the mere foctuau by Isaacs J«, disguised the feet that 

in both cases hie characterisation of the powers of the Board 

hinged on the circumstance* by Itself quite unconvincing, that 

appeal from the Board lay to the High Court, in the first case, 

in its appellate Jurisdiction, and In the second case, in its 

original Jurisdiction, This technical c ueic'erstion* elced out 

with e preB^aaptlon as to ~ Parliament's intentions, end in any 

case for removed from the easentiallct analyses on which Isaacs 

J, VB& wont to insist, provided the only Independent ground
_ _ --,,_,,-•_,__ ____ ̂ __uLULrraMna~i ————— " — ' — ' —— " — " ————————— ̂ --ut '-"ITTM irt-T-F'uj-- urr-""- --r~.~r"nr- ".T- "n _amu> . ., . Ji _u..ji'L«j-uu.-,-ti -•marrTun'T-jjT-, -Jjiiiir__-_ii:jji_ji r j._4____p__f

(continued on next page>
interpretations of awarde: see at 528 pu c_r leases and Rich 
JJ*f 5k3 Pfey 3tarke J» Bee aloo Plckard v, John Heine and 
Sons . Lt.<*|« \J92k) 35 '-.L.^. 1, 6-7* ->ee now K. v. Lydoa> 
ey p. OessnocJc Collier lee Ltd» (i960) 103 C.L.A. 15* 22 .

1. 25 O.L.ii.
2. Ibid*, at
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on which these applications of the doctrine of the gactuia could 

rest. But in the £..1*0. Case the contrast Is frequently stated, 

ee if it stood on its ovm ground, between decisions "determining 

existing rights and duties as they stead" end decisions "merely 

ascertaining a fact which the ".eglsleture adopt [s] as the 

standard upon w ilch its ?;ill operate [o) to ere etc righto end 

duties". 1 And in i-iunro'a Os^e the contrast is stated to opposite 

effect, between "the dispensing jf royal justice 15 and the 

"merely ... incidents! or ancillary aeter.ainstion of eircu/aetoncce 

es B £9-0 turn for the operation of the legislative w

It is important to identify the inherently empty character 

of Iseecs J. f a notion of the £actu.ai« anc the ncceseery but 

obscured dependence of th?4 notion on independent grounds of a 

merely technical or really political neture. "silure to 

recognise this fact has been important in subsequent clebetee 

ebout the characterisation of final and conclusive decisions as 

to Mf cot" • It seems never to have been noticed thet the "final 

decisions as to matters of f^et" that pley a central pert in 

Isaacs J.'s seminal 3u<?£?aent in g^nro's. _Ce^e are nothing other 

than his ?>aere gecte n under another neme* That e given decision 

is M es to matters of fact" IB not, in the relevant contexts,

35 C.Wi.
3B C.L.^. 153> 176.
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a plain feet but a conclusion analogous to the conclusion in

.r'c OaRg_ that 0?^rds were mere f ecte * In short, it is

important to observe that in ^nro's •'•sse* Isaacs J» used the 

following expressions a© synonymous:

j pov;er of finally determining matters of feet and 
discretion; 4!

(2) final decision, the govern inp; fgctuni fixing 
liebility;2

(3) function of deciding between content ants questions 
of feet enc discretion with Uie effect in Borne way 
of binding rights .3

Of course, e ffcctum constituted by a decision as to facts is 

not identical to c f.actuu} constituted by en erbitretor'e opinion 

as to justice and feirneso in future industrial relations* 

Isaacs J.'s use of the on© temn, fectUiiu succeeds in obscuring 

this difference, just ee it also obscures the difference between 

a pure recoraaendation (or advice j by & Board to a Minister 9 and 

& finding endowed with the automatic legal conseQuerices of the 

Taxation Boord's decisions* Mor- over, as Iseecs J» himself 

pointed out in the Br *I>0> Orse» © finding of facts by the 

Taxation Board would ordinarily "require, so to speak f o 

'direction 1 in lew. If a Judge were trying such coses ?lth a 

jury*, he would be bound to direct them as to the law ?t .^ Hence 

it is clear that the activities of anff tribunal r&c.ts.oevcr 

coul<3, if it were desired, be split up es IBBBCB J« had split 

up the functions of the Arbitration Gourt; In all cases it

1. Ibid*, ot 17^> 177
2. Ibid., st l(f*
3. Ibid., at 179- 

35 o.L.ii.
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would be possible to find a decision or opinion that constitut­ 

ed a more fact urn to be "stamped* with "legislative consequences"; 

end any powers of enforcement in the tribunal could then be 

declared to be extrinsic. 1 het, then, IB the counterweight 

offered by le&ece J, SB s brefce on so potent a tool of "analysis"? 

In Munro^ Case* ee v/e hove noted, the counterweight offered 

is the "dispensing of royel Justice by means of the King's 

judicial po^er n j 2 Indeed, this unhelpful category is advanced 

by ISDBCS J. SB the analytical counterpart of both i^erc-f r 

end :aere recookiitndations alike in ex P.* O'

end 0 'Kelly .3 %*r,F. v. Gllchricti "att and Sandereon^ and 

l^ter In Le jieeari^r v. Connor. 5 So fesr se any clesr meening

1. Of course, in M-qnro'a Oesei loaeco J. says Cat 176) thot if 
the tribunal he.6 its otm powers of enforcement, then the 
whole power of the tribunal would be Judicial* But this 
must mean, '*ln the rbsenee of other f rotors*1 , since other­ 
wise £3, gjc end er * a , ...Qes.e would fall* Hence, one is thrown beck 
on the other factors" that really control the whole 
r<naly&ls* And note that the tribunal found to be Judicial 
by I carets J« in the B.I.C. Pace had no povero of enforce­ 
ment* Thus if e tribunal's he vine its own powers of 
enforcement vere the essentinl brp.lct; on the fectya analysis, 
Isaacs «J* would be forced to agree rlth Tllgginc J* Cfor 
whom powers of enforcement were avowedly cr^aciel) tiiet the 
B>I«0*__Caafi. ^es wrong. Of, also per Isaacs J« in Qo.'yion* 
Y.eglth v. ^crlln :er anc| Fcrruui Ltd. (19*?6) 37 C.L.u. 393, "

2. 38 G.L.rf. 153» *i^»
3. 32 C.L.H. 518, 536.
1*. 3k C.L.K. l?8£, 508.
5. i# C.L.H, 1|81, 510. Bee oleo per Isaacs J. in Huddsrt 

PprH:er v. roorchecd (1909) £ C.L.ii. 330, 383s '''the 
adinl^istretion of public Justice*'; end eee supra* et p. 8.24.
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can be assigned to this notion, it is equivalent to the idee 

of the general judiciary advanced by Berton end Gavan Xtoffy

^heat Gsae. and by Higgins J • in Alexander * e Case t ex P. 

aiy3 O'Kell and ^unro's Case. But leases J. had

really disentitled hi^iself from reliance on any such notion. 

Still, its vague air of restriction to the traditional "King's 

Courts" made plausible a drastic limitation of the scope of 

essentially judicial action, and thus of embarrassing consequents 

of the Abstract doctrine of demarcation.

In all, the notion of the £ectug>2 aust be regarded as a 

coyer for confusion and a tool, not so <auch for an analysis of 

the powers of tribunals, as for their relegation to one or 

another abstract category as the occasion demanded on independ­ 

ent premises derived sometimes from e general theory of law, 

sometimes from a general theory of Australian federalism, and 

in either case from a doctrine of essences of institutions. 

So perhaps it is smell wonder that, in the 3he,13 Qesq.3

the iTiTy Council first espoused the definition of 

judicial pove-p offered by Griffith C,J, in

1« In ff .ft; ...P. v, Qilohriet* i-att and Sandereon^ Isaacs and
Rich tTJ. went about ond about to assert that it was not 
United to "the old strict form of Courts w , but merely 
to the w true" and "legal" and "central" concept of "ouriel" 
action - notions which they gave no further content.

2* A late use of the concept by Isaacs J. raay be seen in the 
V..A. Sayqillers* Case (1929) 1*3 C.L.d. 185, 199.

3» t'i93n) 7iJ4 a.L.ii. %W (^unro's Case on a; peal).
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Hud dart r-crfctj* Y. ..i.oorehead (s definition identical in sub- 

fctonce \vith hie definition in Aleftenflcr'js O^se and Knox O.J, f s 

s ?,£%£; t* then announce a (in effect) thet even the

presence of all the elements IB that definition ("mere 

externals") w&a not eufficient to ensure thet 8 pov/er be 

strictly judicial, 2 anci finally adopted Isaacs J. f 8 doctrine 

of the t\vo~folci essences of powers end institutions in order 

to announce without further ©co thet the po^er of the Boerd 

wss eduinietr&tive end unexceptionable «3 The evioent 

confusion wa& not restricted to the Privy Council* But the 

fsilure to grapple with the problems of definition and 

selection poeed by the Abstract doctrine of demarcation could 

herdly have been wore complete.

IV 

ConcluGi one

It is not too much to conduce that the attempt of Ise&eo 

J« to work with an abstract Doctrine of demarcation* and to 

work out e conetituent essence of judicial po^er, ended In 

thinly veiled confusion and the adoption of more or less 

pragraetic solutions. There was no ether Justice to propose 

on acceptable counter-solution. In the context of industrial 

arbitration* in which Isaecs J»'s main doctrineo of judicial

1. Ibid.* at 5*4?-3U3«
2. Ibid.* et 5t*3-5Wu3. Ibid., et Kl '*-
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power had evolved, the selection of one value (adherence to © 

pre-existing leg&l etsnderd) tempted hiia to ignore the 

existence and relevance of other judicial values (Hibble f e

**£• v, Gilchris.t. v-att sna eenderaon) • In

other contexts, v,'hore the presence or absence of the fore­ 

going definitive value ^as incapable of providing a solution 

that would evoio eiabarr&slng consequences, Isaacs J« really 

abandoned* the attempt to tfiake his character iset ions by 

reasoned selection of other values from the judicial set* 

Instead, he relied increasingly on extrinsic presumptions of 

necessity, legislative and national will, or on unconvincing 

technical consider at lone* Apart from on isolated re.nerlc in

t 3ase* about the inconsistency of action ezt rnero mo..tu

\?ith the iaipartiolity thot is an essential judicial value, 1 

there is no attempt to explicate the sense in which a "strictly 

judicial" power is inconsistent v.ith the activity of adainist- 

rative r legislative iastitutions, or the 4n.tr in^ic sense in 

which r( qji8si-" o^icisl action of the eort in Mi^nro's. ..Case 

differs from "strictly" judicial action - v?here by "inconsistent 11 

«e laemi opposed to one of the Bet of judicial values, end by 

"intrinsic" we nean drawn from thet set*

1. 20 O.L..X, 51?, 93-9t?} eupre.» at p»5» 23
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In short, contrary to ell the profeDsione of the

H HP-In e ere* Oa^. the high technique of the common law was the 

servant, not the guide or master, of an a priori doctrine of 

Australian federalism ^ith its attendant pres imptioiie and 

"neceeoitiee".



CHAPTKH

The third >h fif^ gf judicial analysis

This phase begins with the retirement of Isaacs G.J. in 

1330, and ends vlth the accession of ^ir cmen Bixon to the 

Chief Justiceship in 1952, In some ?jays, the story of Bixon 

J. f e opinions and influence during this period resembles 

that of Isaacs J.'s during the early years of the first phase, 

and (ee we shall see in the next chapter) the denouement 

is similar* ?;hat wao rejected becatae the cornerstone. But 

the story differs in thet there ^ao lacking, in this field, 

a counterpart of the lir.nl/ held and vigorously argued 

dQjority views of the senior Juotices of the first phase. In 

short, this third phase is rather deficient in thorough 

analysis of the problems of characterising governments! 

por?er&, and consequently In clear snd tenable solutions to those 

problems.

I

raton of POT.- era ..* crosrcjiirr rits >f
As we have said, the yearn follow ing the retirement of 

Isaacs C«J. are lack ire in the firmly raarked doctrines, axioms 

and approeches of earlier y< are. It is possible to discern 

the beginnings of that rigorous doctrine of demarcation that 

i?es to prevailf in the final or latest phase, under the firm 

leadership of Bixon C.J. (1952-19610. But in ^enerol, the
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opinion of the Court vat as unsynpcthctic to the formalism

or conceptual ism that took its stand on the V-'fres.t Case, os to 

the driving nationalism that Isaacs J* had used to temper the 

consequences of hie own Interpretations.

So far as they were founded on history, v;e have already 

noted the opinions of llxon J. on the separation of powers in 

the Australian Constitution. 1 But in Dirpien's Ceoc (1931)» 2 

where ^ixon J. first expressed his views on the uistter judicially, 

the emphasis is not on history so much as on pi*e suctions of 

intention founded explicitly on language find arrangement:3

The arrangement of the Constitution and the emphatic 
words in which the three patera are vested by sections 
1 9 61 and 71 combine with the cereful and elaborate 
provisions constituting or defining the repositories 
of the respective powers to provide evidence of the 
intention with which the powers were apportioned and 
the organs of government separated and de&cribed.

Now in Djjp^.a 1 S _C£g.fe Vvhst ¥»a© in i^sue KGS the correctness of 

the terse ruling in Roclje v. 2£ronheiu8r (1921)^ that sub­ 

ordinate legislative powers might be vested in executive 

officers* But the conclusions dra^n by t-ixon J* In the course 

of his argument were niuch wider;5

1t See siinre.t at pp«6.3 f 6*9 - G«10»
2. Victories r.tevcgorinr end Qcncral GontoaotAng Q

gno --^c.?-.:-..•.& v, :.;if^en (19317 46 G*L.:-?.. 73. 
3» Ibid., at 96. 
iu (1921; 29 C,L.R. 329* 
5. l\6 G.L..XV. 73, 97 (ciiaphaais added).
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•..because of the distribution of the function** of 
governs nt and of the manner in which the Constitut­ 
ion describe B the tribunals to be invested with the 
3u<5i<?iel pov?er of the Goauonwealth) end defines the 
Judicial poT?er to be invested in thea, the i--nrl la­ 
ment in restrain- d from reposing eny pov/er essentially 
judicial in ony other orgen or body, qnd from reposing 

other tfoqn that judicial .POT eg. ..in such tribunals.,
Here, then, was the announce. nun t of the ridest possible 

doctrine of Abstract de larcetion, at leest of judicial powers 
and institutions, that Dixon had argued for es coaneel in 
In re >iudioiei^y nci Neition Acs^ end Koche v. .K

that the Court in thoee cases had rejected or explicitly 
shrunk from onserting,^ end thet Dixon had nevertheless 

eoserted PS true conBtitutionEl doctrine before the Constitut- 

ionel OoRiT.icsion of 1927.^ In Bj.gnan's Qase Dixon J. 

thst it \ras a conclucion drewn from tlie authority of the ^

.gr.se> .Alexander* s Csoe and In ure rJugiel^r^ end H.g yj/^a t ion

it T78P, strictly sneering, e pcreonpl conclusion nevertheless.

The whole Court concurred in upholding ^ocl^e v,

though no-one could offer e convincing rationale for wliat

Bixon J. frankly stated to br *'*m inconeiotcncy or, at least,
&en BBjrnt-ietr.r", "logically or theoretically" inexplicable,

1. (1921) 29 C.L.K. 257.
2» (1921; 29 -.L.E, 329, 3355 ja-Vi>ga. ot p. 10. 8.
3. 29 o.li.^t. 257» Z?(5h»

Royaj. Gommiasi.Pix on the 0-jaslitution of ^e^
oi .viL?enc,eJ U927J» 782* Bee infre. p. 12, 2.

5. LC.L.k, 75, 97.
6. Ibid., ot 101.
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depending "lea& upon Juristic analysis and perhaps uore upon 
the hietory end uaagea of British legislation end the theories* 

of Knglieh lew 1'* 1 But the drift of Dlxon J* f a Judgment 

emphasised, this want of rationale and embarrassing aayniaetry; 

his leading citation v.cs from Iscaoa «J* f 8 judgment in the 

jvhcnt .Cage. Evatt J,, on thu other hend* sought to soften 

the apparent difficulty; hia leading citotiona were from 

judgments in ^hich, es we showed in the If at chapter, Isaacs 

J« was pressed by antfeeirable consequences of the , bstrsct 

"dominant principle of demarcation"* end ves -roelniraing the 

n< ed to "reco^ioe the development of tiie rletion!? and "the 

progressive life of the community"^ In short, i-vett J. f a 

strece Fee on i/junrp-'a Lv^D.g^ BB pgainst the v>;he.ert. Case* And* 

BO far frora agreeing vlth Idxon J/s unprccedei*dly rigorous 

application of the Abstract doctrine, -vett J. wee clear that 

"it ic riot possible to predcete of ell lawful Gomiuonweelth 

action thet it mst be an exercise either of legislative or 

judicial oi< executive functionc"*^ rrhia* in turn* was © wide 

and relatively novel viev*| but ;.vatt J» precaed his dis­ 

agreement v.ith Elxon J. more precisely:^
^^^____^________^__ji j,_m. • m imvn iimii^i • • n u m\ m'\iff ——i rifinrrn r"T" mt ... iir——in... xi __mu, m j u>iMi-rnM'i«*iiiii jjm xi»*jiuii--_-_jj^_u^rL_.^________-^_,

1. Ibid*, at 101-102*
2. Oorijtuonweal.th v» Colonial Combin^> gpi^nin^: rnc -epvjn^ Co, 

U9?2> 31 C.L.ii/"/!?!, L0C-^39 uer ^pr.es J,; cited by 
Kvatt v«* Ii6 C.L.ii. 73> llii-115- ^ee ^uprg< pp. 10. 5.

3. Cited by Kvatt T̂ t twice et 1|6 G.L.R. 73, 116, and again on
117.

k. Ibid*, at 115* 
5. Ibid., at 117*
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it is not possible to infer from the fact that en organ 
for the exercise of one of the three Comoro* eelth 
power B is lat'fully acting, that It aiuat be exercising 
the powf.-r associated vlth it on an organ in ee.1, 61 
ana 71 of the Constitution. In particular, it does 
not folio?;, because one of the three agencies by which 
the judicial power of the Ooniuomreelth is exercised 
is "i.ercfully cctini:, that it .-.oast be eyk erclsinr; either 
judicial power or even judicial funotion£>»1

Though the other three Justices in rinaan*^ Case hardly ven­ 
tured on these discussions, it appears from later eeses that 
Kvett J. f s general views on the separation of powers were 
far closer than those of Dixon J« to the mind of the Court. 
Jieraarkably enough, this emerges most eleerly from Loiyenstcin's 
Pose (1937) » 2 in which :>>ixon and r.vatt JJ * wrote a joint 
dissenting ,1

The Commonwealth Bankruptcy Act 192*4-1933» by e*217> 
gave the federal 0 urt of ^anlcruptcy power to charge a bank- 
nipt tvith en offence sgainst the Act an<2 imprison aiia, or 
alternatively to consrdt hiui for trial before any court of 
competent jurisdiction. The validity of this section woe 
attacked in Lovens..tain*s Cssa • The argument for the applicant

Of course* this proposition, too, wee wider than
J.'s judgment strictly required, since ^vatt J» agreed
witla Gavan ^i£ty O.J. and -terke J. (ibid., at 8^} thst 
'"Queotione of judicial power occupy s place apart under 
the Constitution11 (ibid., at 117; • It is rmarkable 
thflt Bixon J. ('rew the distinction by pleacin^; tlie 
special character, not of juc7 icial pov;er, but of 
leglaletive power (ibid., at 101-102). 
ii. v. .Xciojai -'Qui't .of ^aa^ruptc;^ ex p> Lo^cn 
tl937-1938) 59 c.L.st. 556. Aleo 57 o.L.^. 765,
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by GarfielS Berwick neotly displays the ambiguities in the 

Abstract doctrine as crystallised in ^unTo's Ccse* Theae 

arabicuitiee ere sunned up in the v;ord rt inconoistent r j no 

court nenr f-xerciae a oorcer intone Intent rith judicial power ' 

- but does "inc one Is tent *» here aeon clcerly outside 8 sharply 

defined concept o^ judicial power, or does it mean actually 

opposed to the realisation of Important judicial values? The 

Bfin» ambiguity inheres in Berwick's submission that for a 

court to be both prosecutor and juclee is ''repugnant to the? 

jndlciel function",** In feet, 3r,r7/ic]c took care to argue 

both pooeible senses of the doctrin^ fcirly explicitly but 

rithout clearly ffir.tincnishlng between them: o,P1? conferred 

a function thet ^O.B "peculiarly executive" and hence ''forel^n 

to the concept of the judicial function"* and hence (or also)

repugnant to this function,

No?/, Dixon J.'B argument in Piffleynfs,. .Case accepts tlist 

whet io essentially (cay) executive :ower is tiu-reby 

conctitatluually inconsistent (i.e. to be kept separate from) 

judicial OOT or; Lvatt «J« f s argument, on the other h&ncl, rejects 

that proposition ? while leaving room for a doctrine the! powers

1.
2. 57 o.l*.k. ?65> 769. 
^. 59 -.L.R, 5^6, 559.
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opposed or deleterious to the exercise of another power are to 

be kept eeperote from th^t power. This IB confirmed by the 

fact that the joint judgment of Uxon ami i:vett .TJ. in 

TiO"'enotclnt&./gssq retains the ambiguities of Berwick's argu­ 

ment. Kver/ central affirmation of the judgment LianifeetSf 

often by the duplicctlon of phraser,, this ambivalence. Thus, 

"it ic not Incidental _ to or co/iG.lpjtent TV 1th the exercise of 

judicial po?/: r to undertake the tvo functions of actor and 

judex ,...";; 1 tJ if the inherent character of the function 

reposecl In the co-.tr to is at vgtr.lqnce. ^tfc the co^ce^tlon. of 

judicial potter, then».«it omst fsil,..";^ honce, "to impose 

such cities cannot be to legislate upon e natter- Qiiclllazy to 

the judicial power or incidental to its rserclsc".^ Thus it 

is not necessary to suppose th&t I-vatt J. had changed his mind 

8 lncc ^ 1.-3P-SH. \t^CBBj3t_ ; ** in this connection one May observe 9 

further, that the joint judgment .aclceo no mention of the 

seperation of powers, but is grounded on v^snt of legisl&tive 

authority to confer thf relevant functions under Chapter III of 

the Constitution .5

.1* Ibic., at SCO ^"Vrfiasls added
2. Ibid,, e.t 568 (emph»flifi a dele d^ ; cf. also 569«
3. Ibid,, st 539 (emphaeis Pdded) .

riee also l^:-rical 3o/>rc of Victoria v. 4.eyer (1937) 58 C*L.H, 
62, 10ii-105 \^£ • v&tt vr «t for further evidence that ->vatt 
J, quite apart frora the separation of powers, had a strict 
conccotion of j;;clcial pon?or« 
Bee cs-ccially 59 O.L...U 556, 585* 586, 58? (£e s.5l(xx3clxj)f
588-5
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The Majority jurigr/Kmte, I.owev^r, show that Kvatt «J»* 

views on the separation of pow--rs, aa expressed in Nip

"n fret the prove 11 ing ^octrine of the -figh Court* 

McTiernon J. f e brief remarks intflcete thrt he Tronic require 

nothing lesr then a ptyrer "inconsistent with the due exercise" 

of e court's potter, before finding ?m infringement of e .71 

of the Constitution*"* More important, the judgmento of 

Lette '.J. ane Btark© J. discussed the separation of peters 

directly* Latham C.J., in particular, put at tiie forefront 

of his opinion e rejection of Tdxon «J* f s vie?; thot "there 

IB £•• sensratlon of powers embodied in the Constitution which 

raekes it l-ipossible to confer upon any court other than 

strictly judicial functions".2 To this rejection, which

Lathara C.J, cotabll&hed quite elaborately, there were no ll.ii

short of deleterious effect on the exercise of on eutnblioh&d
as 

power: "if n poucr or duty r/ere in its nature such/to be

Is

liotcnt j; ltli tlic .coo^istc.uce of judicial po^'or, it uiight 

bo helc t'.Gt a statutory provision purportin£ to confer 

or iapoBe &uch a pow^r or duty cj-.ild not Btand v;ith the 

creetion of B judicial tribunal,*,.".^ :3ut the powers conferred

1. Ibifl., ot 590, 591.
2» Ibid*, at 5^U»
3. IbirU, at 5^7 (onphasio added)



11.9

by 0.217 fcvre not Inconsistent in this eenee. Letham C.J. also 

addressed hitaeelf to the alternative sense of Berwick's 

ambivalent argument* by rejecting the proposition thst prosec­ 

utions are essentially en executive function. 1

Starke J. raade the first of his rasny attacks* on the 

doctrine of separation of powers "in this absolute sense 1* 

according to which "each department hes its own powers which
*•»

are not and cannot be conferred upon any oth r department".-5 

It was true that each department had "its om appropriate 

functions" ;** but further powers, whatever their "essential 

nature % could br conferred so long as they were "connected 

mith or incidental to the performance of" such "appropriate 

functions": 5

there is not and never Tsae any clear line of 
demarcation 'i»<.; tween legislative, executive and 
Judicial powers, nor can there be if efficient 
and practical government is to be maintained.

Hence, even if riieh J« f s equivocal endorsement^ of the Chief 

Justice's Judgment be United to the «;iere conclusions of that 

judgment, ^owensteinVe Cese is a deer indication that Dixon 

J. f B strict Abstract doctrine found little favour in this phase 

of judicial "nterpretetion.

71 Ibid., at 567-568.
2, Bee also, e.g., Johnotone Peer ..end K -: n^nea v. OomnonTyecilth 

(19U3) 67 O.L.K. 31U* 326; Role Geee C19IHT; 69 G.L..U iU§7

59 c.L. .,-:, 556, 576.
Ibid., et 577 (quoting ' llloughby, Constitution oi' the
United ::trtcs, 2nd ed. (1929), Vol.Ill, 1619)

f CQ "^<T^ ;•! C IT f- r*"7T> ~<r f *. yy O.L.it. !?5of 577•
. Ibid., at 573.
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Before leaving L ow cms te in * s c&ee. • it should be noted how 

far the "nterpret&tione of Dixon end • vett JJ. (in ..iany other 

respects the moot historically learned of all Australian 

Justices) diverged from veriflsbly histories! feet. Their 

judgment ventured a long aside about 8.80 of the Constitution, 

which prescribes trial by jury for all Irlels on indictment 

for offences against the l©v?a of the Gotrcnonweeath. It will 

be re celled thet Isaacs J« had, in the IJteet .Cose,** escribed 

"supreme Importance" to this apparent guarantee* But in 1928 t 

Isaacs J, himself, xvlth the r^ot of the High Jourt, had held 

that the i'erlioracnt was free to specify whet offencee should 

be indictable end what suuinary,2 For Lixon end i*vatt JJ» f 

however, cuch on interpretation oeeioed "but to mock st tloe 

provision.**. to trest euch a constitutionel provision as 

producin£ no eubetantlel effect seeas rather to defeat than to 

eecertein Ito Intention*1 .^ In fact, ne\rerthelecs f It wes 

Dixon fmd Kvstt JJ» thst were fer from the real Intc-ntionD of 

the foimderGf ^ho realised cl arly enough that s*80 ^ould not 

subtentislly control the Parliament. Indeed, in 1898 the 

founders took cere to euienc? the eleuse so te to ensure that 

it woulC not epply to summery offencee, end knowingly left 

Perl lament full freedom to prescribe what should be Indictable

1. Supro. at p«5» 21 *
2. ft. v. /rcho&ll and -toslcrupce 19^U kl G.L.ii. 128,
3. 59 C.L.c. 556,
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and whet sur/nary* No-one was perturbed'' ??hen leases «J . remark 

ed: 2

V.'hen the clause VBB before us previously * pointed oat 
that 1 did not thinlc it would hove eny reel effect at 
ell, because it is within the powers of the Parliament 
to say what shall be en indictable offence and whet 
not. • •

The point ie a small one, but the light it throve on the 

divergence between legal and historical method cons icier cble .

To revert to tht separation of powers, it imist finelly 

be noted that the \ver thet broke out not long after

Case occeeioned further inroads on the etrict Abstract doctrine 

sponsored by Dixon J. In &« v. I}evr..n...cx T). Elfoe. ano .Gordon 

(19U2)^ and again in H, v, Oox^.ea: n. Smith (I9il5)»^ the 

validity of court e-mortial in the Gorm-aonweslth forces v?as 

challenged on the ground that tht-y exercised the judicial por;er 

of the Gamaonwealth t.ithout confomning to e*7^ of the Constitut 

ion. In both cooes the High Court lost no time in rejecting 

the challenge* In the first, only Starke J, addressed hiiriself 

to the rescone of the cotter; he was clear thet court s-oisrtiel 

exercised judicial power, but tiiat they otooc^ "outside the 

judicial eye tern estebliahecl un? er the Constitution'1 ^ the High

Barton and bougieL, 1396 B, 1895. 
8. Id.
3, (1914P) 66 O.L.ii. i45J?* 
li. (i9U5) 71 C.L.*. 1.
5, Sewer wrongly says that 'in Xing v. Beven, the Court held 

that...thiB T/GG s permitted exception to the concept of 
judicial function"J Australian Federal olitlo^ snfl L 
1929-1914$ (1963), 1:3*
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Court must "incline towards a construction of the Constitution 

that is necessary, not only from a practical, but eleo from 

an administrative point of view1'* The reference to the 

"judicial system" eiicms as clearly as could be desired that 

the conclusion sought to be reached required a reversion from 

the ^bstrsct to the Institutional doctrine of demarcation* In 

the later case, it uas only Dixon J* who feced the objection, 

and he, too, could Bay no more tiian that courte-crurtial "do 

not form part of the judicial system administer in,; the law of 

the lend"*"* Theee references to f the judicial oyeteia" should 

be coapored with the references, by the dissenting uueticee 

in the ' Jfaest Oft eg* to the "general Jucic&ture 5', and to Isaacs 

J.'e later invocations of "the King's judicial power"; in 

each case the intention is to escape the embarrassing 

consequences of an Abstract doctrine*

II

Criteria of tLhe, "exclusive" judicial pov/cr of the Co. t. -i 

In section II of the previous chapter, we eaw how

established both a doctrine that the essences of institut­

ions would eetablich the natux»e of auibl£.:uous functions 

conceciuent presumption in favour of actual dispoeitions of 

powers), end e further doctrine of the fee turn stamped with

1. 71 C.L.ix. 1, 23* ?Jote th&t .ulxon «J . edaltted no more than 
that courtrs-martial acted Judicially; he did not say thet 
they exercioed judicial power, thou£^h it ie not clear that 
he co ad lieve escaped such en a&aiseion on snalyticel 
grounds if the question had arisen directly*
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legal consequences (according to which the functions of any 

institution whatever could be found to be mere gee. turn-finding 

ancillary to legislation or administration). It Is clcor thet 

the combined effect of these internally uncontrolled doctrines 

could be to nullify any abstract doctrine of separation of 

powers, even as applied only to Chapter III of the Constitution! 

only the "general Judicature" would be limine from a legis­ 

lative redefinition buttressed by the two doctrines established 

in aiunro'a Grse. But such a nullification of the bstrect 

doctrine roulo itself make nonsense of unchallenged cases f 

such as the %foeat.Caae and Alexander *s Oast* Moreover, the 

motive for wielding th« fsejjum tool GS Isaacs J. hscl wielded 

it would ordinarily be to eave legislation from undeslred 

restrictive effects of the Abstract doctrine, and in the absence 

of such motivation some special reason would have to be found 

for dividing up apparently unified cets of functions* How it 

is clear that, during the third phase of judicial interpretation 

now under study t the High Court laclced strong attachment to 

the Abstract doctrine or the nationalist principle of

federalism fclth its prcauiaption in favour of federal legis­ 

lation. Furthermore, it seems thet none of the Court grasped 

the implications of the second ohese of interpretation as we 

have revealed them. The inevitable consequence, in the absence 

of any new t^ets for ludiciel power, v.-as a real confusion of 

reasoning end results - a confusion that has often been
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recognised, but never satiolacturily explained.

The centre! examination of judicial power f in this third 

phase, is in the uola Ceee (191&/ 1 - perhaps the ,uoGt widely 

discussed, end laisunder stood, of Australian ccscc on judicial 

porer* V artirae Coauionveelth regulations had established 

Women's Employment Boer As f*nd Oornroltteec of Reference* f>vhe 

function of the Boards was to decide whether certedn jobs 

fcere (inter alj^a) usually perforated by rat&lce and t if so f 

whether female a might bo ev^loyed on each v;ork. The Boer do 1 

decisions ^?ere to be bindiig on persons specified in their 

awards, and were to neve the effect end enforceebility of
9evards of the arbitration Goui't, The function of the

CoiAciitteee of reference «as to determine, on a reference by 

the ..inister, the Attorney-General or the Chairman of e Board, 

what females were euiployed on work of e £;ort specified in a 

decision of a Boardf and u any questions as to the nature of 

the work on which the females, who are or were eaployed on 

worfc specified in the decision, ai-e or were reepec-ively
•7

employed 1* . The determinatioi^ of Committees were to be "binding 

on the employer arul females specified in the de terrains ti on"

1« Hole Oom-peny (Australjp).j;.ty.<. Ltd* v. Cota iont:ealth 
69 C.L.^. 105.

2. Ibid., et 19^4.
3. Ibid., at 195*
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end were to be "evidence of eny Matters of flact so specified". 1 
In the ijoifl C;::g^ r the majority of tiie iligh Court (Letham C.J* 

with ^eTiernan J. f end Starlce J*; <ilch end V/illiarna <W»

dissenting) held that the Gom>aitteea of ^efere icee did not 
exercise the Judicial power of the Commonwealth,

Oontrsry to the opinion of subsequent cor&aentators, 2 it 

seems that the majority heel aaich the easier task in establish­ 
ing their view. It wee agreed on all sides that the decisions 
or awards of Boards were not judicial, moreover* it could not 
be claimed that the determinations of Goosaittees created or 

declared* of theinaelvea* an iakuedirtely enforceable liability! 
at moet their findings of fact were conclusive evidence* 
ploying ; an JLupoi'tsftt part in the determination of the 
incidence and enforcement of existing riglits titid obligations"*^ 

It w&& clear that the i orliaiii nt intended the Comtaittees e® 
supplementary to the general a&alnir.trative regalc*tion of 
women T e e uployaient» end it would be absurd to as^uiae that 
Parliament ^ntenred to confer judicial porrera on a body in 
derogation from Chapter III and its notorious implications.

1. Id.
2« Gawer* /ustrglj.on Con8ti.tuti-.mal Geees (2nd ed.,1957)

Eyries, l^-i^lolive, .'^£C<:tivc c;.qr1 »7udicit?l Powers in
Australia. (3rd o<3*» 1962;! 36Q. " 

3. Per ;'-illiaas «.* 69 C.L.-v. 185> ?17 (einphaBis added)j
also 213.
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The difficulty of the dissenting judges is plain from the 

disparity oi the arguments they employed* Commutators speak 

01 the judgments oi itich and Viiiicuim J«T» in one breath, SB 

embodying "the view", "the reasoning 1' 1 of the minority judges, 

or os "agreeing in substance". 2 But in fact ^ich J. chose 

one of the traditional criteria of non-judicial power* ifthil© 

fcillioaa «J» emphasised the traditionally opposing criterion.* 

For rwioh J,, the heart of the ;aatter was that the Board created 

new rights and duties in & complete and sufficient manner 

requiring no supplementary action by the Convoitteeo to veot such 

rights effectually in individuals,

the function of a Gomalttee of reference*. .is not to 
vest in individuals nev: legal right e which they did not 
porseBS until conferred upon them by the Committee *
but to cKcter: <,ine, rith ree-pcot to pri*ticulf5r individuals 
or individuals of a particular close f e fact the 
cietervntn tlon of vhich decides whethrr tlv-y ere entitled 
to legsl righte ^fhich f if they have them at ell, they 
possess because these ri^Jits hrsve ^Ireedy been conferred 
upon them independently by another body. This is 
essentially a judicial function* one Involves the 
exercise of judicial power.

In short, Rich J.'s argument leaps from the premise that the 

function is not legislative (because not imposing new legal 

duties), to the conclusion that therefore the function arnst be 

judicial. It IB not at all el ar ho\? such e conclusion can be

1. Sawer, op«cit. f 528j Vynes? loc, clt.; Bar^ick in the
(1950) 63 o.I..ii. 1, 111-112.

Oarer, op.cit*,
It is true, however, thst there is jg, can ion factor, dis­
played in the Joint dissent of :; -:ioh rsnd * illianis JJ, in 
i/enton's ••PJ?^ (l9U7) 73 O.L.;t. 5U9 f 561.
69 G.. u.

5. Cf. ibid., at ?03.
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reconciled v/ith Munro 1 ^ Cose* for the determinations of the 

Caa*.iiseioner os Taxation and of the Board of -eviev, in that 

cese did njgt vest new liabilities, t^u conclusively determine 

fecta which decided the incidence of the pre-existing 

liabilities, and yet were not "essentially" judicial, and did 

not involve the exercise of judicial pov;er. But inconsistent 

with some former decision or other TTCC inevitable in view of 

Kich JVa restriction of his discussion throu,ahout the judg­ 

ment,^ to the ciichQtcray of _cjrr.^ o ti.o.n _ o.::. .net; r i -..!:ht.s SB against 

application of a pr^^existinj? .IfcKftl atanderct.^

If Rich J. triod to solve the problem by using the 

successful test in A^c^ar^ei^a 'jr.se • "Viliieras *T» aaphasiaed 

its rivel* ."or hizaf the "true ..leaning1^ of judicial power wee 

"aeteraiiiiation of a controversy whether one person haa an 

enforceable legal right against another person" s^

It is immaterial*.. whether the controversy as to whether 
one person is entitled to enforce a legsl right against 
another p.rson turns upon questions of feet or of utxed 
feet and. law or of law* In each case the determination 
of the controversy is en exercise of judicial power • 5

1* Ibid,, at 203? 205» ?06-208: cf.^0^, where Uich J. recog­ 
nise o that "it is not necessary, in orde** that power niey be 
judicial, that it should be concerned with the ascertainment 
and determination of existing legal rights ana liabilities 
00 between litigants"*

If60 - a ccsc concerning; the 01 stinotlon between -arbitral 
and judicial power.

3. 69 C.L.it. 185 f ?!?•
li. Id.; aleo 216, 218.
5. Ibid., et 217*
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Of course, Vinianis J t did not use the Inter oort.es test as a 

direct or explicit counter to the pre-existing legal standard 

test; indeed, towards the end of Ma judgment he slipped into 

saying that the relevant criterion *es w a binding determination 

mede for the purpose of enforcing existing rights and obligat­ 

ions". 1 Still f hie emphasis on binding determination of 

controversy brought him into direct conflict with ^unro'e Ccee» 

which he sought to distinguish by saying thet in that case the 

determination of the Board of Review van not jn.T .invit QG » since 

the subject could choose to appeel instepfl to a Court .^ But,

However, the following pc»Bo«gc from ge.acQC.k'.e Geae 
67 o.L.rt* 2f>, 5^ t sho^s how far v illieme J* 'was prenarcd 
to go elong the path talc en by the senior Justices in 
^ 1 e_ff and . er * g . ^Ce eg ? .J'lt was said thet this statement of 
Griff ith'wTJ. fin H^a<jart i'arker v« MpqrehaaiqT related to 
the fl.eclaration and, enforcement of ex ir ting riglits end t;:et 
t- . usonce of judicial pov^er is to decl8i*'e and enforce 
such rights. But existing rights include righto and 
obli;;etlonB compulBorll ty addod by legislation to legal 
relptionshipe* A right to very an existing obligation IB 
sn existing enforceable right v;hich csn become the eubjcct- 
metter of a controversy relating; to property just es :2uch 
as any other right relating to property.**. The court in 
'•nforcinp; these rightB ia determining controvereiel 
nuestiona of fact enfi the legal results that should flow 
from these facts, however great its discretion, in exectly 
the ssu-ie manner as it determines facts and their applicat­ 
ion to le^el rights ©ncl obligations that are fixed and 
definite" * Cf. also Williams J.'s use of the concept of 
lis inter artee in 4*J..IK v» i3ovven[Ho.2l (19U8) 77 >,.L.R,

2. But, of course* th* some is true of the Board of appeal 
held to b< ^ucliciol in the I(r,I.c, Cese»
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even oo, T 'illlaits J t Immediately carried hi© own principle 

fa? beyond the poucdMlity of reconciliation with ^nro'c C 
tthen he s aids'*

no attempt to fetter the ri^ht of J^ic court effectively 
to dster dne every rraeBtion of.Mfac jj and law necessary
to decide the controversy co-Id be velic!.

The fsct la, however, that the Income ?nx Acts allowed no 

appeal to o court on nettera of fact. The subctpntlel 
differencee of attitude between Isasce J. end ?illia;ic J. ere 
pointed up by the letter's scornful com-'.-ients on an aracndiiient 

of the V'orflcn t s T^nployraent Ho^ilr^tions, vMch nupported to 

eeslailate the decision of a Com! t tee to the decision of 6 

Bor»pdj aiuch oo the legislation t-fter the I}. 1,0. Gsse purported 
to fleeinilf»te the decision of the Board of Review to the 

decision of the Oomniesionep of T&xstlon* Vhere Isaacs J. and 

the rivy Council heel found thi? eort of verbal ©raenckaent 

significant, • illi&'.is J« said* 4"

Modern Irrisletors have edopteci. \?ith enthuclc^n the 
practice of deeaing things to be that which they are 
not**** But upon e co'-ictitutlonal rur.stion the court 
must coieicier the real substance and operation of the 
legleletlon«*»«

The fundamental consideration in V illiam6 J. f s argument is, 

in fectt a desire to find some limltc to the circumvention of 

Chapter III by the establishment of w e£zaiilGtratlve tribunals

1. 69 <'-*L.R* 2.85 f 218 (emphasis added) t 
?, Ibid., at 219.
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est&bllched, of course, that binding deter­

minations .04 .to ,ffGcts need not involve judicial po^er If made

by M administrative tribunals". But, GO V* ill lame «J* pointed 
cuts'*

If cuch tribunals can be appointed, then, since In many 
cases* there is no dispute as to the lev, and the whole
controversy tuivna on questions of fact, all that would, be 
1 'ft for e court to do would be to give D f ortial 3ud$~ 
;nent, end, BB en entirely ancillary and subordinate body, 
to enforce rights end obligations, the controversy ne to 
which hoc., in every substantial sense, been predetermined 
by a tribunal that is not a court. That is not, in ;.iy 
opinion, the true meaning' of ^uclicisl potver, or oven 8 
remote approach to the true meaning of judicial pov;er.

In this light, Vf'iiiians J. f s attempt to use eompulsorlnese to 

distinguish ISUig-Q 1 g rjCgof_ makes sense | there is an implicit 

appecl throughout his Judgment to tht value of restricting to 

the r e^iler courts the function of corapulsorlly determining 

controversies ac to rights of property*

Thlc 10 confirrned by •-' 'llliano J« f G particular insistence, 

in Tonic Ing; f g Qg.g.e (19^2), 2 that the assessraent of just 

compensation for sequestered pron-.-rty T/as s jucllclel function 

th^t must be committed to $. court, -.veti more strikingly, in 

the Jchovahf fi ?•' it nesses Case (l9W)t -"illiams J. had aiseented 

from the rest of the Court, in holding that it was "as clear *•«

Ibid., at 217 •• iDia., at g'lf*
* Aus.trellrn/.'pplft gR& Peor Uarkgting Board, v. 

^? JC.L7*i/77,"~53~8l4. ^ee also ggg'Hlch Jl at
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'as burning daylight 1 that tins determination by police officers 

or the Attorney-General of ,,. controversies *.*88 to whether 

property belonged to an unlawful body or to innocent third 

parties ?/ould be an exercise of judicial power, BO thet these 

sub-regulations would b© invalid on thio ground", 1 The rest 

of the Court did not ©hare ft ill lane J*'s desire to ensure, 

cone ti tut ionrlly, that compulsory acquisition be hedged about 

GO stringently with judicial safeguards end procedures.2

In the &Q-lQ,. r pcjg.e_» Otarke J» faced up to the foregoing 

fundamental motivation of tilliarae J,*s judipent, and returned

an answer that ie, as we heve seen, the basis of ''unr.o'.a 

Caae:3

it is e matter for the consideration of the legis­ 
lative body hot? end to Y/hat extent facts should be 
submitted to administrative tribunals in aid of 
or to supplement judicial power*

Likewise, Latham G.J. cited the Privy Council's approval in the 

Shell Case of Isaacs J*'s .&tc_tum in ^.

unleso..»it becomes clear beyond rcjeeonable doubt that 
the legislation in (pestion tranecrecsee the liniito 
laid do\?n by the organic law of the Gornrnonwealth, it 
omst be allo?/ed to stand as the true expression of the 
national will*

1. Adelaide Oanpsny of Jehov&hto .' Itnesoce In.c. 
f 19']3} ^*7 '•I*«-i» llo, loo *

v,

Seeee 'the comments of Starve J. in Johns. tone Peer one -linf/hnpi 
v - Corv -onv-eal t:: (19W) <^7 O.L.R. 31/4, 326-327."" ——————— 

3. 69 C.La-i, 
Ibid*, ©t
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Both Gotham C.J. and r..terke J. emphasised that the "bindlnc" 

or conclusive character of the Committees 1 ' clcciDioTBdid not 
render them judicial; as Starke J» said* 1

The phrase [ f shall be dnding 1 ] is devoid of any
significance in relation to the exercise of judicial 
power, for it is as appropriate to the determinations 
of eckniniBtrative tribunals as to determinations of 
tribunale in which judicial power of the Gomraonf/aalth 
is vested.

This, too, V&B in accord with the Sfecll .Case and /;unro*s Oaee; 

but beyond this point, the judgments of the majority diverge 

frota one another. Neither Lathara C.J. nor ^tar&e J* appears 

to have been really happy with the limitless extension of non- 

judicial jurisdiction that thorough-going application of the

1, Ibid., et 212; also 195-197 per Latham o.J. Prof. Saber's 
of ten-expressed view that Kich and Williams JJ held 
"clearly" end "firmly* that "conclusive decision is 
judicial power" (fepgcyfi .v.n 13^e........^.ctrqliDn Gojiotitatioru
ed. R. Kise-^ltchellf Snd atl» 1961, "7U; gt^Ges» 528; *^he 
Judicial Power of the Gonirionwealth Sf (l9ii5T l' >r .A» Aim .L.it. 
29 , 33) seems impossible* In Tonfririqls Case (191!^} 66 
C.L.R. 77* ®U, ' illianis J* quoted rlth approval the 
opinion of Crriffitli C.J. in fftl.effa.ncle.r.*o. Cose (25 C»L,it* 
bSkt ^^-Wl) that *'lf the only powers conferred upon a 
Bo-called tribunal ©re in the nature of calculation, or 
the acre ascertainment of some physical fact or facts, 
and not the declaration of or giving effect to a controver­ 
ted Liattor of legal right, it may be that they do not 
appertain, except Incidentally, to the judicial power". This 
eeemo identical v;lth Starlce J.s view, below. Moreover, it 
Is clear that the Boordo In the 49! a Case had power to make 
conclusive decisions of feet; yet no-one contended that 
that power was judicial. The key to the dissenting judg­ 
ments in tlie Kc/lD Case, is not the collusiveness of the 
decicIon, as Sewer suggests, (but which &±ch J« never 
adverts to}, but the vicv? of ^ich J. that the whole point of 
the Coaaittees was non-legisl^tive-and-thus-judicial, end 
of tvilliams tT, that the \?hole point of the Oormaittees was 
the resolution of controversies as to legal rights. A more 
accurate version of these judgments than that offered by

(continued on next page)
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fore-going principles would penult, ^terke J*'s unease 

manifested Itself in an attempt to show that the determin­ 

ations of Committees of Reference Involved no interpretation 

of the Boards' awards, but were mere "matters of Identificat­ 

ion rather than of Interpretation".1 Further, he drew en 

even more dubious distinction: 2

And the question whether ersons were employed on such 
work looks to the v/ork upon which the feraalee were 
engaged rether than to the relationship subsisting 
between their employees and theaeelvee.

Kence, "the determination of the Cooulttee of Reference Is not 

en adjudication of legal rightc or obligations but of facts 

necessary o? relevant to establish such righto or obligations**. 

Such distinctions would* of course, nullify the B.I«0» ..Oa.se* 

La than G.J* chose a more ambitious argument to refuse the 

plaintiff's suggestion that, et least outeide the context of 

rule-creating activities*, an authoritative determination of

(continued from previous page)
Sawer is to be found in the argument of Bar vide X.C. in 
the CormminiGt i:erty Gcse (1950-1951) 83 C.L.tt* 1, 111-112.

1 t 69 C*!J.A. 165> 212-213.
2* Ibid*t st J?12-213* See elso ^. v. ggaaiocl^ncr of ra^e^s. 

ex T>*. v.'elSG (1939) 61 C.L.R.'2UO t 555-256 ner Ctarlse j;
3 t "The true function of Judicial poncr ie...to investigate, 

declare and enforce rights and obligations on present end 
pest facts*., and under laws supposed already to exist'*, 
Ibid., at 211 Per 'Vterke J* Nevertheless, a crlticiom of 
Sterke J* tnuat take into account (as Sower's docs noti 
£Bnr.ytq oft the .-uctralian Constitution. 7U) that his judg- 
mt nt accords very closely \ ith the full-dreoa analysis of 
legislative, "ai-iletericl" and juaicisl v> Omer b IBGPCS 
in the curiously forgotten case, the HQQ-.J overs 
(1910) 10 -..L*ji. 266, 318; Gunra. at p. 9. 19

'
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controverted questions is necessarily judicial. It is often 

said** that Lathosi CtJ.'s conclusion rested on the premise 

that the Ooffluittees* determinations wore not authoritative, 

conclusive or binding. But this is a mistake! there IB no 

evidence in Latham G.J.'e judgment that he sought to avoid 

the force of the x)laintiff r s suggestion; he sought to refute 

it* Hie first step was to deny thet Griffith C»J. f s dictum 

in Hqddort Per leer- v» Mporeiiaefl meant that "a power to aake 

binding end authoritative decisions 00 to facts ie ncccss.- .•.r.ily 

judicial power". 2 V.hetever one may think of x^sthem C.J.'s 

interpretation of thet die ton .3 his conclusion was simply that 

of Isaacs «J» in >fjunr.o t .si ..Ges.e« end of the II? ivy Council in the

P set that in the absence of powers of enforcement of itsO

own, a tribunal ??ith powers of final decision SB to facto need 

not be judicial. The Chief Justice's next step was bold; he 

attempted in effect to provide the positive criteria of judicial 

power thet the Privy Council had, in the ;;.hell .Ctese, avoided 

stating* To do thiSf he eoucht to link the two apparently 

disparate criteria enployod by Isaacs Jt thes requirement of

1. Sawer, op.cit.? ^ W./u Ann.L.R.29, 33-3*4; 
EfloaTai 7^4-75; v ynee f or?.cit*, 5^0,

2. 69 C.L»U. I85f 198-199 (emphasis added).
See au^.r^t p.8»20; Lathaia C.J. f s interpretation is mede 
herolyniore plausible by its espousal by Vebb J* (diss.) 
in DavlBbn'o "Qc.sa (195U) 90 C.L.R. 353, 373.
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HuCdart barker v. lioorehead thet judicial de terminations 

creete instant liability, 1 and the requirement of ^

C.a.oe that judicial power avoid "laying dovm a rule or standard 

of conduct lor the future". This attempt involved an extra­ 

ordinary retraneletion2 of Palles G,B**B distinction, in £, 

V* kocal i>ovfjrnn>cnt Board *3 between judicial and ministerial

(administrative) power, into & distinction between judicial 

8n<3 legislative po\?er (if not between judicial and all other 

eorts of rower 1), Then:**

The decision of an ordinary conrt thfct B is bound 
to pay money ja_p;pl.le.ff a p.re-eaiBtin;- standard ..ofr rjy^vts 
end duties. not created by the court itself, v/ith ..thQ. 
re GLI It that there la &u iBuiiediately enforceable 
liability of B to pay to A the sum of uioney in 
question*

As Let ham C.J. pointed out, a deterrainstion of the Cotaaittee 

of Reference "would not in itself create" an immediately 

enforceable liability. 5 This criterion is siinilor, though not 

identical, to Isaacs J* f ® doctrine of the factum: it narrows 

the field of strictly judicial power almost as uiuch. It emo;,nts 

to the vie?/ that a deterrainetion need not be judicial (or rather,

Sut>ra, p.8
The i'act that the same translation is offered by Bixon C.J.
end ,;cTiernen J* in Pevieon r s Criee> 90 G.L,i<. 353, 368,
mekee it none the less uxtroortfinrry.
(1902) 2 Hi. 3U9, 373J cited by Isaacs J, in Uuddart
v. ^porehefid, 8 C.L.k. ©t 3B3-38U; gupre, p.SVP?:
69 C.L.iV* lS5> 199-200 (emphasis added;*
Ibid,, ©t 200.



11.26

part of the Judicial power of th© Commonwealth) unlecs it be 

enforceable without farther judicial proceeding* 1 As 

nuch a use of the teri "enforeew-ttt" m Btarke J* had MS fie 

ln PeecocVB c^jft (1910) t 2 Lnthar.i C.J.'e argument involvee 

dividing up trhet V'illiciao J., at least, regarded in the 

Oesff r>s on© proceos of enforcement* Altogether, the argument 

ia a genuine Development of doctrine ••* Bat the explanation 

offered, in terno of pre-existing lerr^l standardf seem® little 

more thtm a lg;^r _ : .d.e for fig* grounded on the familiar judicial 

desire to identify a single feature thrst would explain a few

in Vie . tjorlti Ctbc of : •"eif c tre v.
Ift t inj "'19^3 7 O.I*.ii. 1*13 1

,t . and cTiernGn J*, and Gtarke « 
no hesitation in holding that regulations, erapowcring 

a .Minister to form csn opinion that a person had 
an offence by contravening regulation© end to impose a 
penalty by closing hie premises, involved ©trictlsr '

.judicial power, ??o reference was aade to 
afl. Qolmccn (^^££1 p •10*19 )t ^or to the.

station Caawiafclonei? © power to penc-lioe 1'or tax evasions
(1935)

196, 209
2.
3. Perhcpe foreshadowed by the 3ud$aent of atham O.J. in

gllk Br'OB^ V» ^ti^t£ :^lccV:i£ (^ _ V^ff^orip 
Vl§it3} 6? C *L .i. 1, 6*9 , holding the t the Fowei^ of a 
Fair 2cnta Board to decide eontrovereia© between landlords 
©ncl tenants fo/ •aking binding &ne authoritative decisions 
end or^©i?s ^t mlzht be enforQcd la thr ^ns^ nmtyier _aa

..'Hojfl bect^ ..md.CLJ^.-C__&c)ayt. w^n udici_f the order ..'Hojfl bect^ ..md.CLJ^.-C__&c)ayt. w^n udicial.
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Bimple distinctions between governmental powers. In this res­ 

pect, the juagments of Lethera C.J. end Rich J» are perhaps more 

©like then those of Hich ana ^ illiams JJ. t ^hile triere is a 

certain affinity, in aphasia on a.^^i.<3j.tipn between parties, 

between the dud#aente of uiliiams end Stnrlce JJ. 1

But in summarising the ^a^..-J/gae_» it Is more to the point 

to cay that the four judgments constitute a decisive proof of 

the inability of the current judicial tools and techniques of 

analysis either to explain end reconcile the body of precedent 

or to produce even a measure of agreement on analytical 

nueations siaong the judges themselves. The effective deter­ 

minant of results regained the weight given to the T/ill of 

Parliament end to administrative practicality* The considerat­ 

ion thct prevailed WSB succinctly expressed by Lethaia C.tT^ in 

the Oonviunint :> ^rt:f Pope (1950-1951) ? 2

The contention of the plaintiffs rosily is thet every 
deterciinotion of a question of lew and every determination 
of fact vherc the determination pro«.\iees any legal 
consequences is 8 aiatter for a court ... .The acceptance 
of cuch c conoidorGtion would raake ndrainistrntion imi3ro.c-* 
ticeble. Kvery doy eafninietretive off icersepply and inter­ 
pret Ir-wB end aa':c decicionr^ ao to facto. The position 
s tends as they determine it, with the results which follow 
according to 1st; from their "etLminatioru The position 
velidly so stand© unless for some reoson it is oet aside

See also yterfce tJ.'s jud^nent in OJTJ: ̂  Bros > v* St^tg_ 
.Voti'ic.itv 03:.;;iGg5.-vr. of ..Victoria vl^lilj 67 O.L.it. 1, 51.'.. ..

Note thet '-ill isms' *?* concurrctl v:ith those remarks rather 
th&n vjltli thoce of Lathaa CUJ.: cf, ibid,, at 23. 

2. 83 G.L.ii. 1 f 170-1 71 1 £££ ^atheai C.J. (dissenting).
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by superior authority or is determined by a court
to have betn .node without authority ••••The I orlie- 
ment mifht have remitted to P. court, if it had 
thought proper to do so* the decision of th« 
question*,. .But, as 1 have said, it *?se not bound 
to do eo..«.

Ill 

The ..range of ^Qao^bly judicial r>q^ra

It is deer from the foregoing section thet, in the 

absence of clcsrly thought-out methods of analysis, the 

characterisation of otrict, t xcluoive or unan\biguoue 

pot?er ^as subject to the dietortin preccuree of theories of 

constitutional bslance* For the few simple but disputed 

features selected for the purposes of characterisation f/ere 

not, end could not be, effectively integrated with those 

theories in order to produce a general theory of the proper 

ocope end limits of administrative noa-curial action in the 

Goraraon^eelth. °ince ^^n^o^^.O^aea the checks on 1 orliament'e 

discretion in the crest ion of administrative tribunals aould 

herdly bt other than non-existent or

Howev-r, the language of "tests" or "criterio" of

po^ei*" must not be ello^eci to obscure tlie feet that, 

at least since Mi^nro'o O^se, e power may be capable of con­ 

ferment on a coirt and hence judicial while not being strictly, 

necessarily, indelibly, exclusively or (in this sense) eeoent-



ially judicial. Moreover, these ambiguously judicial pov?ere 

may, or may not, be co-extensive vrith the pov;cre accounted 

judicial for purpoceo of the prerogative writs; at cny rc-te, 

the latter provide yet another object of characterisation 

and yet another set of tests or criteria of judicial power*

Sometimes the judges did not keep these questions dis­ 

tinct,^ But in general the leseons of Hibble's, ,06Bc.plQ».tl and
Vy«^'»F, v. r>jjlchrjl;ut «... J^ t.t, i^4JsUUiflfiftfion u'ere roll learned, and, 

indeed, were nowhere aiore clearly and sharply stated than by 

Uich J., in the ^qla..Qy/ae? 2 strictly judicial power m'so one 

thing, and administrative po^/er with a duty to act judicially 

another* The most interesting cases, however § arose T/liere 

the question concerned, not the validity of a grant of potter 

outside Chapter III, not a mere duty to net judicially, nor an 

ambiguous power couanittecl to an institution with an unambiguous 

essence, but a poner committed to an institution with e two­ 

fold essence* In ouch a cace, the problem could not be 

solved by appeal to legislative intent or to a notion of 

balance of po^-ero in the federation, nor by reference to the 

"modern extension of the scope of the prerogative ?/ritsn *3

1* See i lexical .:oura ol '-':.«-t.:;rla v. i-ejer (1937) 53 C*L**i. 62,

v;.eit>.c; (193?) 61 U.L.i.**2J^O, ^"S-^55 Iltr Utsrke jJT'^a^BQ 
pep Ilxon J*

2. U9M) 69 G»L.Pv. 185. 203-^05. See also TVT ::ich J. in 
Jaclio v. ^,o^fi (19^5 68 C.L.tt. Ii55t b&P&i,

3. 3K per Lfithara •-"-•J- ond ^ixon J. in ejc TJ. eias (1939) 61 
C.L.H. 21^0, 251-^52, 258.
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Accordingly, &o one Gjuct nor? expect, there was considerable

fcbout the proper characterisation of such powers.

These questions arose in relation lo epp*.-ale from the 

Arbitration Court to the Hi^h Court, since the letter court 

could deal only \vith judicial matters. The relevant appeals 

leyf if at ell, 1 to the appellate juriodiction of the High 

Court, and so could net be treated lifee the 'appeals", to the 

High Court In Its origins! jurisdiction, from adrainistr stive 

bodice such as the Taxation Board of review, 2 Since 1926, 

the Arbitration Court had vnlidl.y exercised both arbitral end 

judicial functions, its member B bcin.c appointed in kceordance 

Tsith s*72 of the Cone ti tut ion .3 it wes generally agreed thet 

it wee not only the "enforcement" powers of the arbitration 

Court that were judicial; es Isefccs end. x-iich JJ* and ^terkc J 

had holcl in .w rT- *F * v. ^^cfap^ft*. ) r alit _6nd...£?jQndersofi > the 

Court's power to interpret avbrOc WUB in uany ceoea judicial. 

There were further powers in the Court that were arguably 

judicial. v>ne eueh wee conferred by S.5BBI of the Actt

1. Later, in I9k7» the appellate jurisdiction of the High 
Court WPS excluded by e.32 of tiie Conciliation and
Arbitration Act

2. Cf. jjynrVa. ..Cfi.ae (1926} 38 O.L.^* 153$ llfc^iofc ..
Victoria v. Mcy/er (1937) 58 C.L.xi, 6? f 9J> t>er Dixon J,

3. Act Ho. 22 Of 1926.
U. 314 C.L.A. 1,6,7; Harjiasa v - SsMliM (19UU) 69 c.L.a, 509,

515
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58E d) The Court mey» upon complaint by any raeaber 
of en organization and after giving any 
person against whom en order is Bought en 
opportunity of being heard, make an order 
giving Directions Tor the performance or 
ooeeryance of any of the rules of an 
organisation by any person \vho is under an 
obligation to perform or observe thooe 
rales. 

(2) Any person who fail a to cuaply with ouch
directions ie guilty of an offence. Penalty: 
£50 .

In jLacke v, Lgv^ (19J4U) f 1 the question arose whether an order 

made uncer s.58K wee judicial, in the sense of being appeal­ 

able to the High Court uncer e.73(iij of the? Constitution. 

All four tnenbers of the High Court resume a thet it t?ec< though 

only Hich end Gterke J*J* offered any reasons*^ ^ich J* said 

that the orcer determined tht rights of parties under the 

rules of en orgrnization end wee "euriel In charactvr"»3 

Sterlte J, caid that it ^RS judicial beeeuse n it determines the 

rights of prrtieB under the rules of the organisetiorut.end 

s»58E iteelf eubjecte the parties... to a penalty.. . M *^ In 

e^ p» Bar re It (19^5;*^ ^athara C.J. ? Btarke and McTiernon J» 

reaffirracc5 thlo decision, but Dixon J. expressed doubts.

1. (19^U) 60 C.L.H. 455*
2. McTieraan J. dissented on the main ieeuf,, T?hethcr or not 

the /rbi tret ion Act had taken ewey the right of appeal 
to the High Court.

3. 68 C.L.K. Ii55» 1*62. 
Ibid., at 1^62.
£• v. uoi:iuonY;t^l.th Court _ of c;or.cilit-tion .e?nd /rbitrntinn t 
ex p. !Terrett U9U5J 70 0*1* *^» Hil* "" — ̂
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Starke j % ^80 emphatic that £aclca v. Lewie, was right, since 

the purpose of e,58E WRS "to enforce the pcrforraenoe and 

observance of the existing rules of on organization and not 

to prescribe further* or new rulet*. •••"•! But for Blxon J* 

thio seemed simplistic* The ;irbltretion Court was empowered 

by s»5&; to impose, upon persona already under obligation 

to obrerve the rules of an organization, w an expanded or 

transmuted duty or oet of duties enforceable by new and pencl 

sanctions" £ Moreover, the pother of the Court was discretion­ 

ary,^ Above all, its purpose was not the protection of the 

civil rights of individuals nor the enforcing of social con­ 

tracts, but "to further the ends of the Arbitration Act as 

en industrial raeesure****'*,^ as a "discretiemery authority 

ancillary or auxiliary to the oettleraent of Industrial dis­ 

putes by erbitrrtion or conciliation"^ These three reasons 

deserve closer study*

First, that s,5BE empowered the Arbitration Court to 

iinpose an expanded or transmuted duty* This suggest ion seeks 

to bring the- power within the analytical framework by Ts

1. Ibid., at 159.
2. IbicU, at 16U*
3. Id.
U. Ibic"., at 1614.
5. Ibid., st
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arbitral po^er IB extinguished from judicial po?.er since

the creation of new rights as opposed to

the enforcement of existing righto, Taken alone, the 

suggestion is not convincing; it obscures the difference 

between a tfuty that IB new as requiring novel courses of 

action, and a duty thet ie nev os requiring already obligat­ 

ory courses of action by virtue of a novel authority an^/or 

sanction. In fact, 8.58K authorised no new qontents of 

obli; ation, but only the conferring of net? qt.atue on existing 

contents of obligation. The point is important , since In a 

Btrlct analysis, every ^udiciel act of enforcement accomplishes 

a change in the rtatus of obligations! not could It be contend­ 

ed thst the change oi etstus authorised by e«5&& *'®s from 

merely aoral to actually legal obligation - the change i?ss a 

In legal etetus, not p ere at ion of legal status* It

eee?uB that in rent on* s Qeae (19^7)» Hich and "ill lams JJ» 

(diocenting) made a similar equivocation, to opposite effect* 

Ponton's . O.es.e. concerned the characterisation of Dt5BB of the 

Conciliation ana .Arbitration /ct, which empowered the Arbitrat­ 

ion Court to disolloTp any rule of an organization which in 

the opinion of the Court wee contrary to 1©*? or to ©n a?/ara,

1» Pent on v. ^iG^r^lien Journalists 1 ./.osoclatlon (19W) 73 
S.L*it7 hli9~(alco ffllby norruU-ne olidated yress Lt^- v.
A »<J « A * ) •
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or wss tyrannical or oppressive, or hindered the operation 

of an award, or imposed unreasonable conditions of member ship 

Rich and I illiams JJ» pointeo out that S.5&D gave a statutory 

right to e member of en organization to apply to the >>*bitrat 

lon Court for disallowance of a rule; they then simply

A controversy between a person and an organisation 
whether he is a member of an organise ti on end there­ 
fore entitled to apply to the Oourt under the section, 
and a controversy between e member and an organisation 
whether a rule should be disallowed, relate to the 
interpretation and enforcement of existing right©* ^ 
controversies fall within the irell-Jcnoim definition of 
Judicial power given by Griffith C.J. in I!ucic?ert J:;'£rlc

it is deer that such en analysis ^'ould apply equally well 

to all controversies under the Act, and thus would effectively 

reverse Alexander 1 s ..Case* It vill be recalled thst in

Ve 3ase both Griffith C.J, and Barton J, pointed out

the senses in which the arbitral activities of the Arbitration 

Court involved the enforcement of existing rights.^ Given 

these senses, the distinction drown by Isaacs and Rich J«J. in 

Alcx anclcr * g? "a a 0 involved an examination, not aerely of the 

Btctue of the right rlthln the legal system* but of the 

question how its content vao determined by the Arbitration 

Court. If this content depended on the mere discretionary ^

1. Ibid., at
2. See per Barton J*,?5 c.L.a. k3k> ^52-^53; per Griffith c.j. 

at l4H2~i4li3; Buj^rji, p»5.50 ,5. 52.
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of the Court, the right would be accounted newly created by 

the Court, and the process of creation would be non-judicial, 

The failure of nich and Williams JJ. in Pcnton's Case even to 

advert to t;dc problem shows how easily the shorthand formulae 

employed by the judges could leed to, end obscure the

effective reversal of their o^n authors 1 original meaning 

and intention. ^

Hence, to turn to the second of the reasons adveneed by 

Dixon J. in ex p« Barret t» the importance is evident of his 

adverting to the discretionary character of s«58i of the 

Conciliation and Arbitration ^ct. Since even judicial orders 

lay ciom a regimen for the future conduct of the parties, end 

since even non-judicial orders made on application of pertics 

under enabling statutes in some sense "enforce" "existing" 

"right^ (for example, the right to apply to the tribunal), it 

is cle&r that the ^actors to which the tribunal must and may 

address its nine"! In uaklng its orders constitute an essential

1. Starke J. saw the problem in renters Case* but slid away 
from clinching the analysis, by proceeding to the un­ 
necessary further premise thct the powers of the triad 
were undefined: "In a sense, ^escalations of persons have 
a right to be regietered. as organisations if certain rules 
are complied with and a right also to maintain their 
registration end their rules subject to the discretion 
and opinion of the Court in certain cescs. But, ac I have 
sric* before, 'the limits oi the legislative, the 
executive and the Judicial powers of the Coniuiomvealth 
are nov;here defined 1 ....": 73 C.L.K. 5U9, 563.
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dlscrimen between judicial ana non-judicial orders, on the 

theory enehrined in Alexander's 3s.ee* Indeed, the controversy 

between the oenlor on.fi junior Justices in the yeers before 

Al<"%£n der f s PCSg wae f es ?/e showed f a controversy ebout those 

factors; It would be fair to eoy that the free discretion of 

the Arbitration ^ourt wee not only an essentiel discrimen in 

Al ex an der'a C eg e • but was the Thole point of the majority 

Judgment| the freedom ^on for the Court tacitly, but esscntlelly* 

induced a freedom to override inconoictent State lews and 

awerde* Yet it \vill hove been noticed that thic point wee 

virtually loot sight of in the controversies about judicial 

power in the later phases of Judicial interpretation diecuGced 

in this end the preceding chapter *^ True, there were 

oeeeeional references to "policy*1 or "discretion1 ' ©s features 

of non-Judlciel functions, 2 but save in e few Judgments of 

Dixon end rvatt JJ« f the Importance end neture of discretion 

either was Ignored in the Court's full-dress discussions of

1« A typical nnrlysis of arbitral power in these phases is to 
be found in the judgment of La them C.J". in K. v* Gonnell •
ex P, PTetton Bellbird Collieries Ltd, (19^7 69 C.L.i-c. 
ii07 9 1*2: &; the .;i&in ciecriLien t lie re" ueed is "rules for 
future conduct'1'*

2. See, e»or«§ per Lstham C.J* in i>.iverina Transport i-t.v« 
v. Victoria ^T937) 57 c.L.it. 521 1 3W; A. v> .QA^ 
Court of Uoriollfotion ^n<' / rbltratjon, ex : '''" V \*r ** •** « '- •** v ^ -•- ***_y-* V*.'_*^-"'?*- ^^—'..TL . ..^ —T/T^ _ J____^^__l£.^^^L»^^^.»^.^»-^-.^B.^IL—Z_Z- JL.^—^..II^^^^^^A^^ ^_____-^^^—:L—^i—-*^Jf**_**

— C.L>ii> L8^< li9Ii PCT Laihsra o'«J*| Mediccq Boo.i'd _oi:_ 
Victoria v. ,ejrer (1337) 52 C.L,.i. G£. 31-92 p^r 1-ixon J,; 
104""1'06 per TTveTt J.; r ebb v. H.enlon (1939) 61 C.L..t. 313, 
330 prcr 2volt J*; Kaj^n, v. BODrd of xeraincrs (Vie.) (1939j 
62 -:;,L*^. 1|?2, Ii37 pucr CJtcrlce J*; B^J,/,. v. Q.a.-uonVi'eelth

- v 79 c.L.ii. 201, r-



11.37

judicial pover, or else was noticed only to be discounted. 

The return of Dixon J. in 19145, Bfter oeverel years' absence 

from the Court, raarhs the beginning of e firmer grasp of the 

full range en** compexlty of analysis required to maintain the 

established doctrines of the Court; but, os Font on* 6 O.g.s.e 

(1914?) reveals, this new subtlety was not Immediately evident 

in the judgments of the other Justices.

The third reason advanced by lixon J. for his preferred 

characterisation of n»58E weo subtentially thet later advanced 

by the majority In Irenton/s Cao.ej naraely, that the purpose 

of the poTfer wes not the protection of the civil rights of 

Individuals but the furthering of the ends of the Conciliation 

and Arbitration Act oe an industrial measured Once again, 

this reason could not stand on its own, for the foregoing 

die Junction is not sclf-evidently of contraries* Gtill, the 

contrariety of arbitral and judicial pcmera, wlifctcver the IP 

respective urecloe analyses § IB e main imxjlication of

nder 1 u Ccioe, end one that Dixon J. r; ?o to stress and

chsrpen. Nor wns thlo, for lixon J*, a laercly tecluiicel matter; 

the distinct I on seenied to hlia a requirement of public policy*

AB in I eacock v. Hcvrtorn Ilsrrickvllle and Generel
g^gjij-^t^^--^11 ^ 1^' ^ocic'&r ^ r °^^ Lt^v^ngi!.'3)) ^7 C.L.R.
(19U9)*73 G.L.H. 5*49f 560 &c£ Letham C.J. and UoTiernan J

36,
(19U9) 73 G.L.H. 5ii9f 560 &c£ Letham C.J. and UoTlernan J»| 
56/4 ^>er Gtarke J»
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In liis revealing address st his swearing-in as Chief Justice 

of the High Court in 19"?* he

There is in Australia a lerge number of jurisdictions 
end a confusion in the miblic mind as to the funct­
ions tin jurisdictions possess* The character of the 
functions ic calounder stood and thr public do not 
maintain the distinction between the administration of 
juDtice according: to la\? end the very important 
functions or industrial tribunals. • ••

V.ith this declaration of interest, the third phase of judicial 

interpretation was brought to en end &nc! the latest phase, 

to which wv turn in the next chapter, beg&n«

IV 

Conclusion

The third of the broed phases of judicial analysis thet 

v/e h&ve i&olatcd presents, in retrospect, the appearance of a 

rather confused interlude. Those Justices v;ith relatively 

clear or firm ideas on judicisl pcwar were unable to persuade 

their colleagues* unable to reconcile their viero with 

precedent, or unable to sit on the ;aost important c&ses 

touching Judicial power. ?or the rest, little attempt wes 

made to evolve & coherent theory of the place of judicial power 

in the constitutional scheme, of th- precise nature of 

exclusively judicial power and the reason for its exclusivity, 

or of the range of powers that might be held to be judicial

1, 85 C.L.K. xi, xvi.



11.39

for particular purposes end that ml^ht be assigned to courts 

established un er Chapter XII, The tools of J?nelyfiis f in 

the iiands of most of the Justices, brcerae progressively taore 

e matter of n fe^ brief formulae celected from the aaee of 

precedents with little, or faltering, rc-ard for the problems 

of reconciling; those precedents and for the Ira lications as 

to veluec in the various possible selections.

The plEin feet is that almost nothing from this period 

surives as a currently formative influence on the lew of 

judicial por;er In Australia* The causeo of thic result are 

two-fold: the subsequent dominance of the thought of Sir O^en 

Biocon, whioh in this pheoe coraviendei? little support| and, 

more si^'^nifiecntly, the failure -jf the judges in this pc riod 

to ffice or m^:€t the complcxititc neccssririly involired in 

drawing sharp lines, for a variety of purposes* through end 

en intrinsically aneloginal term*



CHAPTER TWELVE

The latest pfoasc of flugic.ieA am^ysis (19.52 - 196k)

This lest part of our otudy of Auctralien federsl 
analyses of juCiclrl po* er duels v;ith ~ir Cvren Dixon's Chief 
Justiceship^ and the adoption of ell hie views rs to the 
separation end characterisation of govcniiaentcl powers under 
the . ustrrlien Constitution. Once c^ain, we divide the 
chepter into three principcl sectlonc 9 relating to the general 
doctrine of separation of powers, the vorking oat of thic 
doctrine in tht light rliament'c intentions OB 
by the coi.iriittcl of por/ere to institutions of clearly 
purpose fcncl chr.rsctcr ( "essence •")* cn£ the aethodc of 
chcracterisinv; judicirl pou-er itself • / conclur^in^; section 
coriraentB briefly en tlic position finally cttcincfi in Australis, 
f;hi!;h may be indicated by eaying thpt it reprecentc the 

£oing ficoption of ell the theories advanced by 
» in the v.eat Gqg.e» Ac-

excepting only those- applications that c«n be traced directly 
to s pre cuoption in favour of legislative intention,

_ conauraiiiation of the Abc.tr.ngt_.Cogtrlne of separation porerB
Almost the l^at decision handed doirn by 8ir Owen 

before he became Chief Justice raised a question os to the 
propriety of vesting in the arbitration Court both judicial



one! arbitral functions!^

Whether and hov? far judicial and arbitral porere may 
be mixed up is another queetion, one ishich fortunately 
the Court hoe never been called upon to examine.

The appearance of reluctance should not be misunderstood* ,Ae 

we have seen, Dixon C.J.'e answer to the question was explicitly 

( if without emphaeis) at a ted in P_ijgnen f 8 Oase»g Indeed, SB 

far beck aa 1927, in evidence before the ^oyal Commission on 

the Constitution, Owen l>ixon K.C. had raised tliia doubt about 

the a&aixture of functions in the /rbitretion Court, adding 

that as yet no-one had been auffici ntly "courageous*1 to 

argue the »zistter in court.' He

V. nether it io possible or not to confer non- judicial 
power upon the iiigh Court or any other Federal Court 
crested pursuant to s»71 or s«72 is by no ...cane clear, 
but we are of opinion that it should not be possible 
to confer such por/er. e thinlc it ir; of importance, 
horn ever inconvenient rarliainent or the edminietration 
raay on sooie occeoions regard it, to confine the 
,1udiclarv to the exercise of judicial functions. Any 
inpeirraent of the principle that the Judiciary should 
be completely rnd v; holly independent and secure in its 
tenure, end should confine itself to Judicial iun^tionc, 
aeems to us to be calculated to weaken both the actual 
acai-iictrption of Justice end the confidence end res­ 
pect of the people in those who administer it*

In 1955, the matter aroae twice, 5 and on the second of these 

occ colons the whole Court" commented upon the conferring on

1.

2.
3. 
5."

R. v. Fpctcr. ex P. Oorauxonv.eelth .Mfe (Amel^iatcflL
cnce Lt<J. (1951-1952) £>5 ••!•,, \. 138, 155 lin a ,1oint
mcnt \vlth lullogar ancl Kitto ^»r*;» 
Guj>ra f ot D, 11 ml.
xv 0:7 ol Coq.iiccion u>n t ? ie Cr.natJ.tut ion of the Co.^oniBr
T-IinutcG oi :'.vidcncej C1927J, 782,
Id.
Collinc v. Ghrrles "ershr.J.1 i'ty. Ltd. (19^*5) 9? n.i.^v
5U&1 &• v. " ; r'ir:ht f e^ p* ' r-teroicle orders' PederrtJ

/orsiip-"
J Udg«-

- 529,
-on of

(continue d on next pege;
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the Arbitration, Court of an entirely non-juelciel power, under 

G.3U of the Stevedoring Industry Act I9k9» to regulate steve­ 

doring operations related to trade and coovoerce with other 

countries or oaumg the Stetes (under s,5l(l) of the Constitut­ 

ion1 ) *

The implications of the conclusion that in no sense 
ie the power given by s*3i| to the /rbltrelion Court 
judicial, but that it is legislative in Its nature, 
were most carefully avoided in the argument uiade on 
behalf of the prosecutor federation. In a constitut­ 
ion rhiC'i separatee judicial from legislative end 
executive power and places the respective powers In 
organs of government sharply cietin: uished and 
elaborately constituted, those implications are 
sufficiently apparent. 2

Not that the Court actually decided thet "the separation of 

powers" raade the combination of the '"industrial" and "judicial" 

functions Invalid; the question res avoidable because, in any 

event, it would be the judicial powers of the Arbitration 

Court that would be regarded as invalidly conferred.

It is deer enough thet e^ p f Fitgp.a trick anc Brov.ne 

(195*4;, 3 decided by the saie full Court 8 few months earlier, 

had not provoked any deep consideration of the issues raised
__ Mll^ ______ _^^ ________________ ,,,„,„„, I L I IIJIUB IJ II •IJMMLJ

(continued from previous page) 
Austrsllo (1935) 93 C.L.R. 52S.

6. Bixon C.'c.f McTlernen, illiems, "/ebb, Pullegsr, Kitto and 
Taylor JJ»

1. Constitution, e.5l(l^ ! WThe Parliament shell, sublet to 
thlo Constitution, have por-er to taske laws for the peace f 
order and good, governirient of the Oonmonwealth rlth reenect 
tos-(i) Trade and commerce \vith other countries, end. acionr: 
the States".

2. 93 C.L.K. 528, 5^42,
3. k» v « iJlchr-rds^ e^c p T Pltgp.atrlc^. end Pjyqrne (l951i) 92 

C .L .H .~1«57.-
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in the argument of the applicants for Habeas Corpus in thet 

case. These contended tfiet their trial at the bar of the Kouee 

of Kepresentatlvee for breach of the privileges of that Houre 

was an exercise of judicial power contrary to Chapter III of 

the Constitution and the "division of the functions of govern­ 

ment*'*1 Againct thio, the Constitution, by s»l}9> allored thr-ti

*49* The potters, rivil p'es and Immunities of the 
Senate and of the House of Representatives** « 
shall be such as are declared by the ^'erlisinent, 
end until declared shall be those of the Coramons 
Hoiu-e of crlianent of the United Kingdom. .*et 
the establishment oT the Common?.'ealth.

It was not disputed that the trial and imprisonment of the 

applicants v;ould have been within the powers of the Commons in 

1900. Thus the fundamental issue was the same as that in 

Isaacs J* f s jud&aent In the ' he&t Jaset whether an Abstract 

doctrine of deiaarcation t?cs to prevail over words that in 

themselves olio-red, though not explicitly, s commingling of 

functions. But Dixon C.J. delivered the ex tempore judgnaent 

of the Courts 2

It was argued thet this is a constitution tshieh adopts 
the theory of the separation of pot.ers.»*.It is 
correct that the 00nstitution is bssed in its structure 
upon the separation of por.'ers* It is true that the 
judicial porcr of the Camonwealth ir> reposed

1. Ibid., et 160.
2. Ibl<5«, at 166-167*
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exclusively in the courts oontamplsted by Chapter lilt 
It is further correct that it if a generel principle 
of construction that the legislative power B should not 
be interpreted BB ello^inr of the erection ol judicial 
powers or authorities in any body except the courts which 
ere described by Chapter III of the Constitution^ • »But 
our decision is based upon the impound that o general 
vie\v of the Constitution end the reparation of powers is 
not a sufficient reason for giving the words » which 
appear to us to be so clear , e restrictive or secondary 
meaning which they do not properly bear.

Plainly, what ivas said by Is&ocs *J » in the Vheet Case* to 

opposite effect, might without loss of plausibility have been 

said here. Conversely, what \^t^ mlC. here flight have been 

said, viith equal force, in the Vfoeat Gaee. In short, the 

concepte involved in the doctrine of the "dominant principle 

of demarcation1 '' as a "'general principle of cons true tion** have 

in themselves only the often inconclusive v, eight of the 

known principles of general statutory interpretation in 

coeiaon

Still, the affirmation of the f * theory of separation of
powers" in ez p«.Ji tap; trick gnc! 3rornc» nualified as it IB, 

is very far from the spirit of vatt J«'s jud^ent in I^nc-nT $ 
G£:c.0 or of La them C.J.'s and Gterke J. f s in Lo?? ens t e in * s 0 gs_g .
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Indeed, when et Isct the commingling of functions in the 

Arbitration Court wee? formally challenged, in the

Cose (1955-1956), 1 only one Justice was to be found adopting 

the whole spirit and reasoning of those representative judg­ 

ments of the preceding phase. This was Williams <J.j the other 

two dissentients, 'ebb end Taylor ^J*, each adopted from the 

bulk of precedent rather different? though not the lees 

authentic, premises and concepts. Thr judgments In the

rs* Case here been subjected to meny enelyeea> and

it is not Intended to traverse the whole ground egein* But 

there are rtill significant observations to be mede, in regard 

firstly to the fate of the various conceptual ©trends in the 

confused pattern of orecedent feeing the Court in 1955» ®nd 

secondly to the concepts that prevailed, when examined in the 

light of our ovm general pattern of investigation end the 

psrticuler concluslonn we arrived at in Chapter Pour.

First, we may dispose briefly of v ebb J.'s judgment, 

which relief, in effect, on the principle in the MU^

thst "if the text says nothing expressly then it is to 

be taken for granted that the power is bestowed (on the

of /tgi

* p»10*?.
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Conuonwealth] , unl*-GB It IB clerrly repugnant to the sense 

of the text". 1 Ills jucgnent serves as a reminder of the 

incompatibility of constitution*! rigidityf end fully Abstract 

doctrines of separation, with tiu i'lexibility implicit in 

"trust the Federal Prrliara< nt" • But none of the other 

Justices referred to this aspect of the raatter; the general 

assumption on both sides was Quite unsympathetic to the 

aspect of Isaacs J,'s legacy that T ebb <T« uncovered.

One of the strands of precedent clra?/n out by ' illiams J« 

reached br.ck BB far CD the 'Jicat -fiflae (though this wes not 

here adverted to). : or in V/illiaras J. f e view f the doctrine of 

eeporetion of powers in -ngllsh constitutional history meant 

"little aorc th&n that i. ff ective government requireB that 

there Bhould be a *'&rlia(acnt to raelce the la we, an executive 

responsible to -'arlleiucnt to execute themt encl an independent 

juflioiary to interpret and enforce the.a".2 In chort f the 

English conotitiitioncl doctrine rsr Inetitutlonal, to the 

extent thet it existed at ell. Hor should Abstract infertncee 

be drawn from the arrangement of GhapterE I, II snd III In the

3k O.L.ii. ^3U» 328, citing &• v. i>ur^ (1878) 3 App.Cae. 
889| Hod/re v. R. (1683) 9 App*CaB,ll7; J^owell v. Apollo 
Gedl Co.(lB83> 10 ApB.08B.282j A«-tt. for C>ntario v,

j A.C. 571* These were caeeB cited--—on aany occacions by IBG: cs J« f and all save the third 
were explicitly rellc-a on in the i-^ineer^ 1 Or^tg (19PO) 
28 ; J,*S. 129i lU9-150 f 153. 

C.L.ii. ?5^> 301 .
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Australian Coaatitutiom "tha Constitution could hardly 
have been conveniently framed otherwise when its purpose wee 
to creete a nef statutory politicra entity11 . 1 But* of course* 

<^» Hod no intention of reversing the "
eo he allowed thet in Australia the doctrine requires 
(Abstractly} "tlut in ** broftci sense the legislative* executive
am! 3udiciel functions of government ehould be Isept separate 
and distinct" «** His principal citation® were from ;j accents 
of les^s J. f from the p-.riod A the end of the ©econd >:-hsee f 
wiien the embarrassments of the abstract doctrine f?t-re pressing 
Isccce J«^ /B "illiaris J« eocup&tely celd: <>X4^cn f fl .Gaee 
and ^QT-c^iBtcjy^*^ ^0^ are $uite sntlpcthetic to the idea thst 
the tfoctrint; of tine eeperatlon of porcrB, &o far ss it 1© 
inrplicit in the -Australian Constitution* laenne thrt there is 
e rigid <5e?n«rcetion of powers between the legislative* 
executive end judicial organs of government *•** In allt^

In relation to Chop tar III the doctrine means that 
only courts can exercise the judicial povvep of the
Oo-m •nresltb* and thftt nothin . can be done lich ia

pe
pcly to detrpctfyqm. their complete ability to 
rform tlieir .lu6J>cTal..funotianB» ^he rerllsia^nt

1 t Ibid.* at 302.
2. Ibid.* et 301.
3. See citations of I-e.J-:esuri.cr v» Conner, ibid., ot 301,

5. Id. (emphasis added)
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cannot •••impose on the courts duties which would 
be at variance r.iththe exercise of tliese functions 
or duties which could not b< undertaken without a 
departure from the normal manner in ?;hich courts are 
accustomed to discharge tho;-;e functions (•••their 
"fixed and dignified course of procedure 1^}.

Thus ' illier.ua J f interpreted the ;udgLiente of I* a them o.J. and 

McTiernan J, in ^qv/enciteln*^ ;3eoe in the ts?ay adopted in 

Chapter leven, section I, above. "Inconsirtent" rith 

judicial porer, for him, meant "at variance ^'ith" f s ".In­ 

compatible with the court functioning as a court" f 3 "likely 

to detract from complete ability to perform judicial functions"^

- what we rendered && " deleterious effect on tiie exercise of 

en eBtablished poorer'* »^ Unhappily* •-illiaws «• also included

a gloss on the Be c

The functions *ouBt nut be functions Vfhich courts are 
not capable of performing consistently with the 
jutiiciel PI-OCCGB. i'uruly adiainictr alive discretions 
governed by nothing but standards of convenience and 
general fairneeB could not be imposed upon them* 
Discretionary .judgments are not beyond the pale but 
t lie re uou;t be soaie titancliirds applicable to a set of

not altogether undefined before a court can 
enci dctei'uiac s

»*^"* in

2. 9U C .L •:•:'. 2^li, 313 9 317*
3. Ibid., at 313*
lu Ibid., at 31k«
*5• jjuiors> p#ll*8»
'6. rSiST, at 315»
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In the juclsment on the appeal from the ?'i£#i Court, the Privy 

Council seized on thie passage to illustrate the diffic-^t;/ 

of determining rhcn precisely the vesting of one power would.

v/ith another* Tor, as the ^"rivy Council pointed

out, there is a sense in riiich arbitration is a uetter of 

"purely Rclminictrotive discretions ..•,"* They did not point 

out that " illiaiie J« hjUioelf hed elsewhere in his Judgment 

observed that arbitral proceedings ' : should, be conducted t;ith 

thtt feirnees euC Lw'.-vti^.lity v;liich should characterise 

proceediri^s in courts of justice".2 The distinction, adnltted- 

ly, is slijrt, at Icoet st the verbal or conceptual level i 

but it *ss perhs^s intended es the distinction between purely 

t diain is tr stive pavers enci "quasi-^uoicirl adrainlstpative M3

functions of the sort a. enable to prohibition, \Vhat does not 

seem to have bt^n nuliced about «* illleiua tT, f s jud^iient is tnet 

it confuses the loregoia^ sort of !J qas8i-3uc!icxal v po^er with 

the soxt of "quasi-guciieiaT po^er which, when bestowed on 

a coart, becoin o judicial pcv.ei5 , according to the doctrine of

for t?^e Oai?sn.oiiwealth v, H,. (1957) 95 C.L.R.

2. 9k C.L.il.
3. "If it be necessary to clessify such proceedings ss

legislative, executive or judicial I would prefer to 
elseeifT them as quasi- ju<?icisl eftnlnistretive proceedings" s 
9ii C.L... 25h 9 305» Cf. also "Ullage J.'s reference to 
Brrton J.'c analysis of srbitrotion in Alexander *s C^:^i 
ibid., at 317*
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essences of institutions and ambiguous powers arrived at 

in - unro's Case. V/illiams J. discussed the latter sort of 

power, describing it as "proper to the functions of e judge" 

and recognising that when bestowed on a court, it wranst 

form part of the judicial pov;er or the Coniaonwealth under 

B.71 • But et the end of his jud^aent, he maintained that 

arbitral power* too, *?88 "proper to the function of a 

" 2 - so there is here either a confusion, or (per

a desire to go beck on the fundamental principle

in .Ms* seder's

As the irivy Council also observed, the dissenting 

judgment of Taylor J, adopted e rather different approach; 

the reason for this ie that Taylor J. selected a different 

strand from the web of precedents. This was the doctrine of 

Abstract essences of powers as finally stated by lasses J* 

in iiunro f <3 Case: 3 some functions are ex elusive to one branch 

of government, a priori; but others are "subject to no 

e priori exclusive delimitation, but raay be capable of assign- 

ment by r erlieraent in its discretion to more than one branch 

of government".** Thus 15

1. Ibid., at 307.
?. Ibid., et 317*
3. (1926; 38 C.L.~i. 153t 178-179.
J4. 91^ G.L.it. 25Ut 333-331*.
5. Ibid., st 336-337.
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though the Constitution effec'6 a broad and 
fundament©! distribution of powers among the 
orgons of government, it IB not such a distrib­ 
ution BB precludes overlapping in the cese of 
powers or functions the inherent features of 
which are not euch as to enable them to be ass­ 
igned, a priori, to one organ rather than to 
another.

This view is much closer to the eseentialiBt approach of 

Dixon J. in 51gnan/s Oesq and Lowenatein's Casei whereby it 

is the Abstract essence or description of the power that 

makes it inconsistent with other powers, prescinding from 

all questions of deleterious effect on, or hampering of, 

the exercise of either«^ As Taylor J. said, Aerliament may 

not "confer upon courts pow< rs and functions which are 

essentially legislative or executive in character except in­ 

sofar es they are strictly incidental to the performance of 

their judicial functions*1 . 2 It was thus sufficient for him 

to point out that **'arbitral* functions of the kind in 

question do not beer the indelible imprint of legislative or 

executive character; on the contrary an examination of the 

provisions of D.5l(xxxv) may lead to the conclusion that they 

are of a special character",3 At least, they bore "little, 

If any, resemblance to executive or legislative functions as

1. Thet is, prescinding from the question whether any "actual 
inconsistency had been experienced", to use the phrase of
the majority in the Boilermekers' Ogse (ibid., at 281} in 

a slightly different context.
2. Ibid., at 3U1*
3.



generally conceived; on the contrery, both in their nature 

end exercise they present © nuaibe-r of features which are 

characteristic of judicial functions" - notablyt compulsory 

hearing end detertain: tion of disputes inter per teg accord­ 

ing to the ordinary principles of justice, and without 

noticing the interests of persons other than the parties."' 

(The "matter - form*1 doctrine implicit in Taylor J*'s distinct­ 

ion between **neture w end "exercise" should not pass unnoticed; 

it is shared by the other Justices)*

Very different was the fundamental minor premise of 

the majority judgments ^ f^

One thing that Alexander's Case did decide once and 
for ell is that the function of an Industrial 
arbitrator is completely outside the realm of 
judicial power and is of a different order.

Now this passage cousine an equivocation similar to that 

which confuses "illiams J.'s judgment» but to opposite effect. 

As we showed in discussing VV.V...P. v, Qjp>christ< ffat^ and 

Senderson in Chapter Ten,** it ie untrue that arbitral powers 

ere in no sense quasi-judicial; they are subject to Prohibition.

1. Ibid., at 3*42-3*43.
2. Dixon C.J.* McTiernan, Fullagar and Kit to JJ. Bixon C.J, f s 

previous opinions are well-known; the adherence of Fullagsr 
and iiitto JJ. to t leee opinions is foreshadowed in

Bominions AJ, . 
Society I'ty t Ltd^ U953} 89 G.L>R. 76, 85 %er Fulle 
end 5aY^jon T s Case U95U) 90 O.L.ii. 353t 382 £§r KittKitto J.

3. 9k C.L.H. 25k, 
k* aupre» p. 10.18.
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ifl ftrfflteb^o that arbitral powers are not quasi-judicial 

in the sense according to which, if conferred on an essentially 

judicial institution, they would becoraa judicial within the 

aranlng of e.71. But it is not true that Alexander^ Case 

settled even the letter question, since the "essence" of the 

Arbitration Court war not, in the relevant sense, in question 

in that caee; all that ^as necessary for Isaacs and xiich JJ» 

was to determine whether the arbitral powers were sever able* 

It is true that Isaacs end iiich «TJ. held that the Arbitration 

Court was not constituted in pursuance of or M in reliance on" 

Chapter III;'* but it is equally true thet, in th*s various 

reconsti tut ions of the Court after frig* softer * s C ase > notably 

that of 1926, the iarl lament £id act M in reliance on" Chapter 

III. It is true that the majority in the ff o il^er^a^e r s y Case 

conducted their own examination of the historical essence of
f

the arbitration Court, and concluded that its judicial 

p owers were no more than "consequential! accessory or 

incidental authorities annexed to the powers and functions in
*

the perfornisnce of which the Arbitration Court finds the real 

or dominant purpose of its being" ,2 But this examination was 

prefaced by the fallacious Interpretation of Alexanders Case. 3

25 C.L.4. k3k, U67*
2. 9k C.L.R. 25**t 2-289,
3. /nother, not unrelated misinterpretation of Alexander *a 

Case by the majority in the Boilenqakers/ Oa_s_e_. is noted 
» p«5»47.
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and consequently never alluded to the possibility thst the 

institution might have a double essence * For if the Perils- 

ment had determined that the annexation of judiclel powers to 

the Court was a s3,ne qua non for the accomplishment of 

settlement by arbitration of Industrial disputes* on what 

ground could the High Court declare thet these judicial powers 

were not "essential"? It seerae thet failure to face this 

question was a direct result of the over-siiapllficstlon and 

equivocations which always threaten to accompany essentlalist 

language and method*

Still, as we showed at the en? of the preceding chapter, 

Bixon C.J. hed always'' regarded arbitral (or H industrial 11 ) 

powers as "of an altogether different order" t 2 "foreign 

to the Judicial power" ,3 in the sense (presumably) thet euch 

powers, even if conferred on an essentially judicial institut­ 

ion, would not become judicial*** Hence, it is mistaken to 

argue, as some have, thst s 5

1. Cf. ex Py Barrett* sru$ra » p«11«37 I also ex D* SI 13,, a- 
(l953-19!w yu o.L.rc, 55, 63 sqr Dixon G.J.

2. 9k C.L.R. 25k» 2^6,
3. Ibld.at296, t ,

Also "entirely different" (26?) • "foreign to the character 
and purpose of the judicature" (272), w of another order" 
(278;. Of, ftiso tt an entirely different character*. .falling 
outside the judicial power of the Commonwealth and derived 
under en exercise of the legislative power": H. v. Taylor. 
(1951) B2 GJU.*t. 587f 599 £g£ Dixon, V,ebb, PuTlagar and

D.C. Thompson, "Tne Separation of lowers Doctrine in the
(continued on next page)
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The view of the High Court end the Privy Council to 
the effect that "courts* must be the only organs 
of government to exercise "judicial14 powers* end 
that they ;aist exercise no powers but these and 
powers incidental to or compatible with them, 
involves reasoning that Is clearly circuitous.

For this would be so, only if, according to the doctrine of 
the majority, powers were characterised as judicial or non- 

judicial according to features of the type we have listed 
under the heads of "agent" an<3/or "procedure** But the 
raethod of characterisstion established by Isaacs J., and 
followed by Dixon C.J., looks not to the "agent" or the "proced- 

ure'^but to the "end or purpose 1' of the function, in accordance 

with e simple triad of making - executing - c.Q.ng truing law. 
Of course, it raight then be asked how an agent or institution 
could be characterized as a court; but in the established 
doctrine this is answered by appealing to the notion that all 
institutions have an essence, end that this essence is deter­ 
mined by reference to the dominant issues facing the institut­ 
ion and the procedures by which it ordinarily resolves them, 
Aa we shall see, there ere further qualifications and refine­ 
ments in the doctrine; but circularity need not be accounted 

one of the vices of the central theory.
———(continued from previous page;"

Commonwealth Constitutions 'The Bo He makers' Case" (19 F>7) 
2 Syd.Wi. U80, ^92, 1*99.

t» Thus the majority juc2gra€nt la the Bollermakera/ c fi ae 
specifically allows that s.51 (xaucv; gives legislative 
po*er to confer on the arbitral institution M the descriotion 
and many of the characteristics of e Court" (914 o.L.ci. 
289).
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Given the foregoing minor premise thet arbitral and 

judicial powers have such different essences thet neither 

can take on the nature of the other when conferred on an 

institution essentially "other" la nature, we may now turn 

to the two alternative major premises of the majority Judg­ 

ment*

The first of theae major premises IB, in effect, that 

Judicial powers may not be attached to e body whose essence 

ia non-judicial,*l Manifestly, the judicial powers here 

referred to must be such that they cannot be coloured by the 

essence of the institution to which they are attached *^ In 

the Doileri^ateer^V Cage the powers under challenge were, for 

the moat part, the same powers as had been successfully 

challenged in Ale^and^r y s Case«3

Tb* foregoing premiee was itself explicitly grounded on 

a more "basal reason",^ namely, that essentially non-judicial

1. 9k C.L.H. 25i|, 267* 271, 289* 296.
2. But it should be noticed that the majority did not exclude 

the possibility thet w the policy or principle" of the 
provisions conferring the "Judicial powers" on the 
Arbitration Court might be "carried into effect under 
s.5l(x3cxv) without invoking Chapter III..» M j ibid*, at
283*

3. Ibid., at 283, 287. See Safirji* p.5. 37 - 5
U. Ibid., st 269.
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powers may not be vested in essentially judicial institutions. 
two principles were linked a

There is, of course, a wide difference - and probably 
It is oiore then one of degree - between 8 denial 
on the one hand of the possibility of attaching judicial 
powers accompanied by the necessary curlal and judicial 
character to a body whoce principal purpose is non- 
judicial in order that it friay better accomplish or 
effect that non-judicial purpose and, on the other 
hand, a denial of the possibility of adding to the 
judicial powers of & court set up as pert of the 
national judicature some non-judicial powers thet ere 
not ancillary but are directed to^erds a non-judicisl 
purpose. But if the letter cannot be done clearly the 
fonaer snuc t be then completely out of the question.

In the judgment of the Pr-ivy Council, these two premises were 
run together to produce the single general principle thet it 
Is not "permissible under the Constitution of the Coinmonvrealth 
of Australia for the Parliament to enact that upon one body 
of persons, call It tribunal or Court, arbitral and judicial 
functions shall be together conferred".2 But since the -rivy 
Councils judgment is substantially a less nuance a version of 
the majority judgment in the High Court, we shall henceforward 
restrict our attention to the latter.

There is little need to discuss exhaustively the proof 
advanced for the basal proposition that "the Constitution does

1. Ibid., at 271.
2. 95 C.L.H. 529> 536; also 539.
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not allow the uae of courts established by or under Chapter 

HI for the discharge of functions whleh are not in them- 

selves part of the judicial power and are not auxiliery 

thereto*1 , 1 The elements of the proof have ell been indicated 

in our discussions of the adherence of leases and Dixon JJ« 

to the Abstract doctrine of demarcation, 2 and of lixon C.J.'B 

longstanding historical views about the intention of the 

founders to import that doctrine* Much reliance wes placed 

on the arrangement of Chapters I, II , end III considered 

wholly in isolation from the rest of the Constitution*^

If you fcne* nothing of the history of the separation 
of powers* if you made no comparison of the American 
instrument of government with ours, If you were 
unaware of the interpretation it had received before 
our Constitution wes framed according to the same plan, 
you would still feel the strength of the logical 
inference from Chaps. I, II end III end the form and 
contents of 06*1, 61 ana 71 • It would be difficult 
to treat it as a mere draftsman's arrangement.. ..This 
cannot all be treated as meaningless end of no legal 
consequence.

The historic©! suggestion is, as we heve srgued elaborately, 

mistaken.** The logic is curious, eince no relevant legal 

consciences flow from the arrangement of ss.1 and 61. The

1. 9U C.L.ri. 25M, 271*
2. Supra, pp.5.2°t 6.1, 6.9, 6.13n ,
3. 94 G.l..a. 25U» 275«

s* Gheps. 6 and 7.
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conclusion is, one may think, typically judicial; it implicitly 

refuses to contemplate any conclusion midway between "meaning­ 

less and of no legal consequence*1 and the very radical 

consequences sought to be deduced* So the argument is assisted 

by en explicit end repeated appeal to a fundamental principle 

of federalism* 1

The position and constitution of the judicature could 
not be considered incidental to the institution of 
federalism: for upon the judicature rested the 
ultimate responsibility for the maintenance end 
enforcement of the boundaries within which governmental 
power might be exercised end upon that the whole system 
was constructed. This would be enough in itself, were 
there no other reasons, to account for the fact that 
the Australian Constitution was framed so closely to 
correspond *ith its American model in the classic©! 
division of powers between the three organs of govern­ 
ment,...But, whtther it was necessary or not, it 
could hardly be clearer on the face of the Constitution 
that it v,8£ done*

This special position of the judicature, that the argument for 

the prosecutor and the judgment of the Privy Council alike 

referred to as a fundamental ancl vital "constitutional safe­ 

guard", 2 must be accounted a subtantially new principle in 

Australian constitutional interpretation. Though it is not 

overtly accorded that position in the judgment of the majority 

in the High Court, it appears to be the strongest argument in

1. Ibid., at 276j also 267*268. Of. the view of Kitto J. in 
i^v^qn'a Case U95U) 90 C.L.&. 353, 379, 381, that the 
purpose of th« separation of powers in Australian federal­ 
ism is "the protection of the individual liberty of the 
citizen", Bee also the remarks of Bixon C.J,, V.-imams, v.ebb, 
and Fullagar JJ« on the special nature and problems of 
federalism in O'Oulliven v. Hoarlunga Meat Ltd. Ho.2 
(1955-1956) 9U C.L.xtT 367, 3?^ ———————

2. 9k C.L.H. 25k, 259; 95 C.L.it. 529, 5UO-5M.
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favour of the major premise of that judgment. But what iB 

important to notice IB that the argument reelly supports 

only the Institutional conclusion thct the High Court (or 

at meet, the /cneral federal jufiieeture) muct be kept free 

for purely judicial ectivitieD. 1 For s,75(v), as traditionally

1. That is, if it supports eny relevant conclusion at all - 
for it light be thought that the demands of s.?2 for 
life tenure of all persona exercising federal judicial 
pover alreBftv provided a sufficient guarantee of the 
independence of the judiciary, *nd after ell, nothing in 
the Constitution can prevent the ••xecutive peeking even 
the High Court v?ith its creatures* Oversight of this 
feet vitiates, too, the argument of leases «T« in the V* foe at 
Ca.se to the effect that the Interstate Commission could 
not be alined to exercise judicial pow-rs because its 
membere might be non-lawyers: 20 G.L.ii.
P«5»21 • ^cr where is the provision that Justices of the
High jourt shall be lawyers?

Notice that the objection raised in the text above
was put to owen I>ixon in cross-examination on his evidence
before the ?:oyal Commission on the Constitution in 192?
(minutes of evidence* 729)8

I am very much in fevour of hedging the Judiciary 
with the greatest possible safeguards* They hsve 
an extremely difficul t function to perform. The 
independence of the judiciary ie worth a greet 
deal more than, perhaps, people fully reelize, 
and the tendency to interfere uith the indep­ 
endence of the judiciary is neceseerily greet, 
because everyone who has power or hie o*n 
neturelly resents being overruled by the judic­ 
iary. It ie the judiciary's function to over­ 
rule those who heve the joowcr, end, I think the 
less it is possible foi/juaiciary to be inter­ 
fered tfith, the better. That is what independ­ 
ence is given to them for,

Coons el« That is in regard to the High Court and a major 
Court?

I think it is true of all courts. It crops up 
in the most unexpected ways end in the most 
inferior tribunals,,..
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interpreted by the High Court, 1 ensurae, even if s.73(ii) gives 

only a partial guarantee, 2 that the aigh C0urt retains sn 

overall judicial control of the Constitution; no other tribunal 
could supplant its "ultimate responsibility for the mainten­ 
ance aad t?nf orcemt nt of the boundaries within which governments! 
power QaayJ be exercised" .3 The Abstract conclusion that no 
tribunal exercising any federal Judicial pov»er may exercise 
any other po^er is attained by a elide from the Institutional 
"judicature" to the Abstract "judicial power 1*. But thtit is, 
perhaps, © slide ise should by now heve expected.

The general result of the Boilerraafoers * .Gene way be 
shortly stated: any body exercising essentially (that is, 
strictly or exclusively) judicial power must exercise no other 
power save judicial po^or or whet ie incidental or ancillary 
to judicial porer. ^oiae por;ers r.iay never be incidental or 
ancillary to judicial power, hot becauoe they are empirically
m̂^ f̂m̂ ^^^,î f,^,^B m̂m̂ t̂ ^*em̂ -m^*m^~~***m-*tM*^**—~l*H*~^***m~*~~-**~*~» « ••>•>••»••• mi n •«••••» m m <ni n i u <~»»««--»M»»^»-^«—»»»»»»»»»«»_^.«^

1. Sec*75(T) wln ell matters - .,.(v)ln which a writ of
Mandamus or prohibition or an injunction is sought arsinst 
an officer of the Caamonwealth: the High Court Shall 
original juria<5ictionM , See V-ynes, ^eprislative. S 
^nd .£uaiciol ^Qwsjpa in Australia, 60^-607.

2. Sec,73UiJ"^^ Hisn C0urt shall hnve jurisdiction, ^ 
such exceptions and subject to such regulations as the 
Parlitti-ient prescribes, to hear and determine appeals from 
all jucl^entc, decroes, orders end sentences..•Vii/ Of any 
other federal court, or court exercising feeeral juris­ 
diction....*1 * See o/nea, op.cit., 648-653. Of. &lso Oven 
Dixon in 1927J *'It is competent to larliaaxent, (by a 
combined exercise of the pover to create new courts and the 
power given under the words n?ith such exceptions 1 )* to

(continued on next page)
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deleterioue to the realizetion of judicial velu'-s by the 
institution, but because their essence is intrinsically 
foreign to judicial pcwtr "*~ because they "fall outside the 
conception of federal Judicial power 11 . 2 Other powers are 
ambiguous, or not irredeemably foreign, end may take on a 
judicial or incidental character from the essence of the 
institution, ilainly, then, the Boile^afcers * Case is the 
consummation of the Abstract doctrine of demarcation as 
announced by Isaacs J.in the V>heat Ceae,* and preserves et 
least the essentieliet formulations crystallised by Isaacs 
J. in V-unrc^B Case* The doctrine is effectively limited to 
the demarcation of judicial frosa other forms of power*^ Finally, 
it remains to be seen how the essential iet formulae of "strict", 
"incidental" snd "foreign** powers ere employed by the High 
Court in this latest phase, end whether they allow Parliament 
the effective initiative it won by Isaacs J.'s use of them

(continued from previous page)
create a new tribunal without appeal to the iilgh Court, end 
to confide to a elngle person the decision of any question, 
however moment oua"J Minute s, .of. & v^flence^ . op.cit., 782 • 

3. 9^ o.L.rf. 25li, 276.

1. Ibid., et
2. seamen's Qnioii of Australia v. ffij«tflfliH (1957) 96 O.L.H. 

529, 532.
3. Note that the ±rivy Council, while making full use oi the 

triaclic iiaplicfctione from ee.1, 61 end 71, left open the 
question whether there ©re only three types of pov^r: 95 
C.L.it. 529> 5U14* Note also thet In Aston v. I r vine (1955) 
92 C.L.U. 353f the High Oourt identified an " independent 
responsibility", conferred by Federal legislation on 
State Judicial end administrative officials, thet was 
explicitly steted to be neither federal executive nor 
judicial power. The general implications of this escape 
from a particular dilenraa are unclear



Munro's gtice*

II 

Powers end the essences of instltutiona

As we argued in section II of Chapter Ten* 1 the doctrine 

that all but strictly judicial (or legieletlve, or executive) 

powers will tafce their description from the essence of the 

institution to which they are eocaraitted, is a doctrine in 

favour of federal parliamentary power, since it Is the 

I erliainent thet commits the po^er to the institution of its 

choice. Kence it is not surprising, perhaps, that a generet- 

ion of judges less favourably disposed then Isaacs J« to 

trusting the ?ederel Jrsrliaiaent, should have employed the 

doctrine of the essences of institutions to Different effect*

/. first sign of this change ie Thorntqn's G^ae. (1953) *2 

Ae Latheia c.O. hsd pointed out in ^

v. OoBKaonvealth (19U9), Mthere is no provision in the 

Constitution which enables the Commonwealth Perliaraent to 

require State courts to exercise any form of non~;Judici©l 

power". 3 Hence, one would presume thet, where Parliament

3. 79 C.3U.A. 201, 236.
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confers a power on a Btate court, it intends the power to be 

judicial; and this presumption only reinforces the notion that 

powers take their colour from the institutions on which they 

ere conferred. This, in effect, is what the High Court held 

in Peec^oqk*s Qft3e (19J;3).^ But in ThorntQQ*q ..£fe6.e. a power 

conferred upon state courts2 of suntnary jurisdiction was held 

to be non-judicial end hence beyond a,77(iii). The whole 

Court said:3

Many functions perhaps aay be committed to a court 
which ere not themselves exclusively judicial, that 
is to say which conceived independently might belong 
to an administrator. But that is because they are 
not independent functions but form incidents in the 
exercise of strictly judicial powers. Here there 
is nothing but sn authority which clearly is 
a&ainis tr at ive.

We shall examine In the next section the grounds on which 

the Court considered the function clearly administrative. 

But, aa we shall show, the function could hardlv be regarded 

as wholly unambiguous. Hence, it is sufficient to say here 

that the caee constitutes a clear warning that the double 

presumption in favour of the judicial nature of the power 

would not end the matter in favour of the disposition actually 

fliade. In fact, read strictly, the quoted passage appear© to

1. 67 O.L.*i. 25*
2. Sec. 28 of the de-establishment and Kmnloytoent ^ct 19lf5~1952
3. 87 C.L.it. lkk» 151 J2S£ Dlxon O.J., McTiernan, V."" 

V.ebb, Tullagar, Kitto and Taylor JJ,
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narrow considerably the extent to which powers Right take 
their character from the essence of the institution) for 

the requirement is thet they be "incident el to** the exercise 
of other pomrs of the institution* jJaviao.a'ft .Oast. (195U) 1 

provides a correction to thie limitation*

Qegg is indeed the centre! case* in thie
phase, on the problem of characterising ambiguous powers «2

It upheld a challenge to the power of registrars in bank­ 

ruptcy to issue sequestration orders upon voluntary (debtors*) 

petitions* How the peculiar circumstances of the case ere 

that (1) as a result of » holding in Le Mesurier v, Oonnor 

(1929) »3 federel registrars in bankruptcy were (es was admit­ 

ted on all sides}** administretive officials deemed to be 

entirely separate from the structure of the Bankrupt ey Courts 

which (together with the Attorney-General) controlled them! 

end (?) © voluntery petition for eequeetrstion can hardly, 

in itself, involve a lis Inter per tea, ffevertheless* the 

whole Court 0 ebb J. dissenting) held that there was an 

attempt to confer on a non-judicial officer a judicial power, 

contrary to ss.71 and 72 of the Constitution.

1« (1954; 90 c.L.^i. 353.
2. The reaooning end result in ^ayiajan/a Oaae, are duplicated 

to invalidate other powers of the registrar in Bankruptcy 
In Jemea v. Deputy ConsniBsioney of Te^a^^og. (1957) 97
G 'i J O y »JU »iX • £J «

3. k2 G.L.H. 1481.
ii. Since it had been so held in Bond v. OeQi»ge A» Bond and

(continued on" "next i^a^V ————*-"
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The Judgment of Dixon C.J. and llcTiernan J., with which 

Pullagar J. "generally agreed", neatly employs the methods 

of Isaacs J.'s judgment in aunro's Case to reach the converse 

result. The first move IP to establish that the power to 

issue a sequestration order, considered as a whole and in 

general, is not necessarily non-judicisi (i.e. not ^foreign" 

to judicial power); this is proved by appealing to the fact 

that such powers historically have been exercised by the 

ordinary courts in British law. The absence of a lie inter 

pertee, of controversy end adjudication, Is not decisive 

against this."* The next move la to observe

there ere many functions or duties that ar® not 
necessarily of e judicial charecter but &6y be 
performed judicially* whether because they are 
incidental to the exercise of the power or because 
they ere proper subjects of its exercise* How 
a particular act or thing is treated by legis­ 
lation may determine its character,

It will be noted that the phrase vie have emphasised pi*ovides 
a correction to the norrow formulation in Thornton*^ Gqae«3 

The next move in the Chief Justice's judgment is odd» and 

perhaps unnecessary. It Is the assertion thet, to

(continued from previous page) 
Co. Ms. (1930) kk C.L.U. 11.

1. 90 O.L.K. 353> 367-368.
2. Ibid., st 369-370 (empheBis odded) ,
3. Quoted in PavlBon's Case. 90 C.L.U. 353, 368.
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•a ambiguous functlonf one ought to loofc to th« final act(or 

ieaue/; ana this assertion is proved by quotation of tA« well- 

known passage of Holmes «JVs ^utJc^ibnt in grentis v, >ffi antic 

Coest L^ne Qq.1 The purpose of the move seems to be to enable 

attention to be concentrated on the sequestration order it­ 

self; but this purpose is obscured by the confusing 

terain logy5 ̂

How s particular a^t or thins: of this Jcind is treated 
legislation ai»y 'determine its character* If tnc

legislature prescribes a ^uCiciel pffofi%ff.fi • it may
i 

It is at thie point "that" 'the qhayacter of the
mean that en exercise of .judicial powor is indispensable*f jmglc^ 

t" 'the h
or of the ^jiiaj; to.-be. done becoa^s all isaportant* 
Where the r if ficul ty i s t o aistinguish between a 
legislative and s 3u<licl«l ly^^jt.dln^.* the end accomp­ 
lished 0187 ke decisive. •••this teat*.. may usefully be 
applied by analogy to ascertain whether a tfolnff is 
done edministretively or PS 8 ereif^ off

It seema that In t is passage the rneaning of **act** and *thing" 

shifts from the whole "function11 , **duty% "proceeding" or 

*X** whose character is in question, to the particular "issue" 9 

"end" or "result11 of the proceeaingi **proeeedingH is not 

to be equated with ^process* » nor vlth the ^proeedure*1 set 

(VI) in our Table S In ^i^pter Four3 (to which Bixon G.J.'s 

M process** does appear to belong) * In sny eventf the whole 

elaborate citation of Holme® J» f s rubric on

1. (1908) ?11 tl.n. no. ^?6-5j?7l su?rg> p. 9*22 
S?* 90 O.L.i<* 355f 370 (emphasis added/*
3*



12,29

eeerae misleading, since Its upshot is not 8 cheraeteriestlon 
of the registrar's powers by means of Holmes J,'B ore.** 
existing - or - neg - rule test, but simply is the contention 
that "the primary power to make the order ie entrusted to 
the [bankruptcy^ court,,,.The power of the registrar is 
secondary and in a sense derivative'1 . 1 In short, the real 
ground for T'txon C.J.'B characterisation of the registrar's 
power, once it was established thet the pow r is in Itself 
ambiguous, IB that the power "is eleo exercisable by the 
court and, *.fiej to be exercised by him in the seme way 
and by the eeme form of instrunient as would be used by the 
judge 1*,2 The form of the argument is the same as Isaacs J,*B 
appeal, in fcunroV Oase, to the technicel considerations 
thet the Board of Review 1 e decisions were assimilated by the 
legislation to those of the (adaittedly administrative) 
Commissloner of Taxation and were eppealable to the Hig^i 
Court In its original jurisdiction. The conclusion is that 
*lt is the intention of the legislature that the registrar 
should msfee an order operating as an order of the court",3

This conclusion obviously gives little weight to the
1. Ibid., at 370.
2. Ibid., at 370-371.
3. Ibid., at 371.
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consideration thet Parliament cen hardly be presumed to 
intend to confer a power contrary to notorious constitutional 

requirement®. Her does it face up Hilly to the doctrine 

established in *!unro f ^ Paee. thst l( the very same 

may be either judicial or ©.drain! stra tire* 1 Finally* 

does not rr-slly inquire whether the function or power

kruT* toy •'.? 9y| to issue a sequestration order on voluntary 
petition is judicial only because It Hakes it© colour 

lergely froa the prlaery judicial character of the 
functionary8 - in this case, the CJourt. The judgments of 
Full®ger» Kitto and T^flor -u7, ere perhaps more insistent on 

the really judicial nature of the Court's power® on volant ery 

petition - thet i®, so against the possibility that the 
po^era ©re re«lly adniinistrative but incidents! to essentially 

judicial powers - but pay no attention at all to the other 
difficulties ,nentlona<*f «s to the intention of ?erliament 
end the rel^Tance of the ^d-rilni^trfttive essence of the regis­ 
trar as opposed to the Court » these ^urignients leep from the 
premise thet the Oourt 1 ® powers are ^uclicl©! to the eonolus ion, that 

being M tfce saae% the powers of the registrar jaqy|tf @quelly 
be judicial. %ch a leap f once again, manifests eleerly the 
rigidity and ovfcr-siuiplification so often induced by essent-

1. (1926; $-j J^.^u 153 f 176 j^gt leaacs J.; SXSSA» p»10.2Uff .
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method; for it amounts to the assumption that the 

characterisation of "one and the same process" J7tu,st be one 

end the same. This assumption is, perhaps, obscured from 

the judges end from previous conroentetors by the fact that, 

at one stage, tho argument of the majority in D^vison's Oes.e 

doee explicitly recognise the complexities of characteris­ 

ation, and the impossibility end inappropr lateness of once- 

for-all characterisations by reference only to schemes of 

powers* in abstract ion froa historical, legislative and 

institutional context*

Still, the Court is nothing if not flexible in its 

approach to these problems. In the Ij offer .Cage. (1959) the 

Court refused to be caught in the sort of dileraaa that arises 

from the once-for-sll method of character is ing displayed in 

parts of I)BYlBon*,B. .Qese. The process of granting registrat­ 

ion of a trade mark is admittedly administrative* 3y the 

Trade Marks Act 1905-19U85

1, Kote that Kitto J. doubts whether the Abstract demarcation 
of powers in the Constitution reflects "fundamental 
functional differences between powers" j in support of this 
doubt he quotes a Kclsenlte passage, by O.K. Wilson, from 
Chambers' Siacycloppedlo (1950) Vol. XI, 153-15? (90 C.L.ri. 
333, 381): "legislation, administration snd judicial 
decision ore different stages of the sauie power or funct­ 
ion, namely the snaking of rules*.., 1* etc. Icf* fluprfl* 
p«U.4 - 24*11)* But ivltto J. has his cake and sets it, 
since he grants that the constitutional demarcation is 
between "clssses of p overs requiring different 'skills end 
professional habits 1 in the authorities entrusted with

( continued on next page)



12.32

pert/ aggrieved by the decision of the 
Megistrer may,.»appeal to the i*aw Officer.

(2; Tho Law Officer shall hear the applicant
and the opponent f and may determine whether 
the application ought to be refused or ought 
to be granted *ith or without any modificat­ 
ions or conditions,
Any party aggrieved by the decision of the 
Lav Officer oiey, ..appeal to the plight Court,

(2) The Court shall hear the applicant and the
opponent * end determine whether the applicat­ 
ion ought to be granted with or without ©ny 
modifications or conditions,

Not surprisingly, in the light of I.-jsviaoaf B Ogee* it was 

contended in the Bayer Case. that one or other of these 
provisions i-aist be bad, since the po*?er to hear the appeal 

oust have the ee ;ir character in eeeh case, so thet either 
an administrative power wes hein£ conferred on the High 

Court, or s judicial power on the .Leir officer (contrary to 

e*72 of the Constitution). But having noted thct the pow^r 
was cmbiguous, In the sense thct it might be either adminis­ 

trative or judicial, the Court refused to allow any invalidat­ 

ing inferences to be drtnm from the strict verbal parallelism 
of the t^o sections; It was content to obeerve thet$'

the decision of the £rivy Council aa Tell ac of this 
Court in the case of the Shel^. Cj.1 Op*.. Is enough 
to show that leords which fiii^ht otherwise be sufficient 
to confer judicial pov;er may be governed by tha 
context ee mell -8 by the character of the body or 
person upon whom the power IB conf err ed,...

— ( c on t inue fi from pr e vi ous page ) '
their exercise" (90 c.L.k. 353> 382): cf. auprf. Pp.3.45. 
ff . for our comments on e similar view of Benthos,

2, Parpen!' ejplken Bnygr ^tlengeecllBchaf t v, 
IM. U959) iSi olt.R. £52.

Ibid,, at 659-660.
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III

The mgderp version of the teat for atrictl.v non- Judicial

The test for strictly non-judicial power"! eetabliBhed by 

Alexander's C^ae looked to the creation of new rules or rights 

as opposed to the construction end enforcement of pre-existing 

rules or rights , Davlaon's Qase confirms this test to the 

extent that it still further discounts the relevance of ^is 

inter pertes. But the latest phase of judicial interpretation 

displays a deer shift in emphasis in the use of the establish­ 

ed test. The problem* even in relation to arbitral power , 

is seen less and lees as one of distinguishing judicial frooi 

legislative power* and eaore and more as one of distinguishing 

judicial from administrative power. Not that the Court hes 

abandoned the notion that arbitral power is, in an important 

sense, a pert of the legislative power of the Commonwealth; 2 

but the habit of referring to it as "industrial" is significant, 

and the "administrative 11 connotations of this term are not far 

under the surf ace .3 Our couimentary on Blxon J.'B judgment in 

ex P« Borrett serves as an introduction to the present further 

examination of these trends.**

1. Note that, of course, "strictly non-judicial pov,er" in this 
sense may be ^judicial" for the purposes of the prerogative 
writs.

2. See the quotation fron Isaacs and Rich OJ. in the Boiler 
* Oe.s.e at 281, 282. See, on the other hand, the 
s corotnents on the "eomaon rule" provisions of tCourt s corotnents on the "eomaon rule" provisions of the 

Conciliation end Arbitration yet, A. v. Kelly, ex p« *-.. 
(1953) 89 C.L.*t. 1*61, k75 per Bjjcon C ,.

(continued on next page)



The new emphasis, and the solution it has called forth, 

are to be seen in the cases following the 3o il r: make re * 0 &ag • 

AB a result of that case, the powers of the old Arbitration 

Court were divided between an arbitration Commission, to 

exercise the arbitral powers, and an Industrial Oourt, to 

exercise the Judicial powers of the old tribunal.** The general 

validity of this scheoie was upheld in Seamen's Union of 

Australia v. Matthews (1957)» 2 In de MacSween (1956),3 the 

validity in particular was upheld of the power challenged 

in «Tacka v. Lewis and ex p. Berrett. namely, the power of the 

Industrial Court to order performance of the rules of en 

organisation. The Judgment of the High Court situply observed 

that since the legislature had acted in reliance on the 

characterisation established in the earlier cases, the new 

section "should be treated as vesting part of the Judicial 

power" J* In argument, Dixon c;.«T. applied the doctrine of the 

essences of institutions that he had used to opposite effect 

in ex i3 •

(continued from previous page}
See, e.g., exP* ^llis (1953-195^) 90 C.L.tf. 55, 63 per 
Dixon C.J.i'"iU v. 3picer v ex p. V-.V>.P. (1957) 100 C.O". 
312, 320 per Dixon C.J., Williams, Kitto and Taylor JJ.j
: •» __ V _.* A j*> _«. jMh«u»' >m. f^ ** M «•» w% ̂ ^ ̂HL^|^ " ** j*± *5 *l Jt J^^A J —^ —^. ? j, * / <•> ^«. ^* —^ \ «. —. —v. Lydon* ex r>» Qessnock CJo^ijeries I»td* (i960) 103 

. 1 6 . 2FT. L . a . 1 6 . 2 g g^g Our i am •
Supra. p.ll.31ff- 

1. Conciliation and arbitration Act 190i| - 1956 C/^ct No. LL
of 1956).

p. 96 C.L.it. 529. 
3. 100 G.L.Z. 273* 
14. Ibid., at 2?6. 
5. Ibid., at 275-
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Does not the fact that the power in s*ll*l has been 
conferred on a judicial tribunal tend rather against 
the views I expressed in Fea: p ? Barrett3?

But the same doctrine failed, a year later, to seve the power 

of disallowing rules of organizations that in enton^e Qaee 

had been held to be arbitral and non-judicial, but thet hsd 

been conferred, nevertheless, on the new Industrial Court. 

As in 1 en ton's Oe.se • so in &. v. frpieer. epac p» Buildera* 

Labourers* Federation (1957)^ V«'ll llama «J« dissented, 2 arguing 

that even if the former case were rightly decided there was 

no reason why the powers concerned should not be classed ae 

Judicial wlyn entrusted to e courts $

The determination of the question whether s rule of an 
organization i® tyrannical or oppressive or imposes 
unreaeoneble conditions upon the t aembership of any 
meraber.««is not so undefined as to be incapable of 
solution by judicial process.

The test of fleffcie^ standards of decision is central to the 

niajority judgments, too, and is the new emphasis and solution 

that we have already mentioned as cheracteristic of thie 

letest phase* Dtxon C.J.'s jud^jient a£Lies on presumptions, 

very similar to those rejected in the iaj/er, Case* arising from
^^^^^^^^^^^^Mi^MMMMMMMMMNWMHIffWMMMaMMM^MMaMVMMMMMMMaMMMMMMMI^^

1. 100 G.L.1-C. 277*
2. So did v/ebb J«; but he regarded the power as non-judicial, 

and thought that it should be read down in accordance with 
s.15^ of the Acts Interpretation /*ct 1901-1950,

3. 100 C.L.ii. 277 » 300*
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the formulation of the empowering sections of the Act; the 

draftsman had "not approached his task as if he were giving 

Jurisdiction over a 'matter 1 in accordance with s.?6(ii) of 

the Constitution"; the Court was authorised to act of ite own 

motion) the word wraayw instead of "shall" was employed in 

conferring the power. 1 But the consideration that summarised 

all the foregoing " indie at ions" of legislative "intent** (a 

self-stultifying intent!) 2 was that the criteria for decision 

were53

Tague and general an$ give much more the impression of 
an attempt to afford some guidance in the exercise of 
what one may call an industrial discretion than to 
provide a legal standard governing a judicial decision.

Otillf there was no reason why the same power should not be 

conferred upon the Court, provided that the empowering legis­ 

lation were in a form appropriate to s«76(ii); for the exist­ 

ence of a discretion did not necessarily make a po^er non- 

judicial 9 so long as it was a "judicial discretion proceeding 

upon pounds that ere defined or definable* ascertained or 

ascertainable f and governed accordingly**,**

The judgment of Kitto J. clearly states the general

71100 O.L.H. 2779 289-290.'~
2. Ste also $• Sawer's remark that the presumption of constit­ 

utional validity wmay have disappeared from the juris­ 
prudence of the High Court.*. W J "Separation of Judicial 
Powers in the Australian Constitution0 (1957) Public .L 
198, 199.

3. Ibid., at 290.
ii. 100 C.L.K. 277» 291.
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position reached by the High Court, The presumption in favour 

of Parliament's intentions, when ambiguous powers ere granted 

to an institution, hee entirely disappeared from views^

The reason for concluding in eorae such cases thet the 
judicial character of the repository imparts a judicial 
character to the power is simply that the former provide© 
a ground for an inference, which in those cases there is 
nothing or not? enough in other considerations to preclude, 
that the power is intended or required to be exercised in 
accoraance with methods ana with a strict adherence to 
the standards which characterise judicial activities. Thet 
is not a necessary Inference, however, in every case of 
this kind*

Thus the formula in Munro's ,0.^sq thet M the very same power** 

cftsy be either judicial or administrative according to Parlia­ 

ment^ dispositions is retained; but its force is evacuated 

by distinguishing between, on the one hand, "the act" (or 

issues here, "the disallowing of a rule'*) 2 and, on the other 

hand, M technique", "manner 1*, "purpose^ _ ±n short, we may say, 

by the values thet ought to govern the agent's understanding 

of the issue and procedure in solving it. In Kitto J.'s judg­ 

ment there is a suggestion thet "the act" (of disallowance) is, 

though ambiguous, "by nature more appropriate for a&ninistrative 

performance 11 !^ there is no argument in favour of this suggest-

1.

the decisive pert against the presumption thet the current 
legislation is not self-stultifying: ibid., at 310. 
Ibid,, at 3Q5« 
Ibid., at 306* 
Ibid., at 306.
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ion (which is even more pronounced* as we shall see, in some 

of the other judgments;, but it seems to be crucial, since 

it apparently puts some sort of onus on the legislature to 

Indicate, not merely by way of its choice of agent or 

institution empowered, but also by the form, or on the face, 

of the empowering legislation* which la the relevant set of 

values it Intends to govern the act, power or function*

Clearly, this line of argument in effect narrows the 

range of genuinely ambiguous powers and widens the range of 

essentially Judicial and essentially non-Judicial powers* 

Less and less attempt is made to determine the character of 

the power in the light of the character of the agent, just as 

less and less attempt is made to read down ambiguous provisions 

in favour of validity, 1 This increasingly essentlalist rigidity, 

within a framework still verbally and ostensibly recognising 

the existence of ambiguous powers, is manifested in Taylor J, f e 

judgment by the remark that M the provision travels outside 

any concept of judicial power**;2 similar expressions occur in 
the Judgments of Dixon C.J.3 and McTiernan J*,** and this

1. Of. the quotation from ^illoughby (Constitutional Law qf 
the United states. 2nd ed., (19?9)» 1620; in the Boiler~

fakers* Case (majority Judgment)! M ...Generally speaking, 
t may be said that when e power is not peculiarly ©nd 
distinctively legislative, executive or judicial, it liee 
within the suthorlty of the legislature to determine where 
its exercise shell be vested": 9^ C.L.K, 25*4, 279 (emphasis 
added).

2. 100 C.L.x*. 277, 310.
3. Ibid., et 267* 
k. Ibid., at 291**
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is significant since In the Boilegfflakers* ..yjftB.e **outelde the 
conception of judicial power" IB ased to mean "foreign tow 
judicial po^er - that la, outside the range of both essent­ 
ially judicial end aqjbifflOfle powers .

It remains to oonolder the practical problems involved 
in the appeal to "ascertained standards 1* as criteria of 
judicial end non-judicial power. £e shall examine the powers 
characterised as non- judicial in T^ornton's Cese (1953) t 1 
and R. v. Ssieer«L e? t>^ w^are^de Worke^B' ?e4era^lQn of 
Aust rep4e (1957) » 2 aad compare them with the powers character­ 
ised as judicial in oteele v. Defence Forces Ketlre^ient Bene-

Board (1955)^ &&& &• v. Conimonwealth. Indue trial Qou^rt*
ex p. Amalgamate^ ^njftlneerln^ Unlotj, (i960).** There seems to be 
no better way of appreciating the difficulty of drawing the 
lines the High Court has set Itself to draw.

In ffiiornton*^ Qaee, the provisions in question-* were
as follows5

27(1) An employer shall...engage,,,a person entitled 
to preference» unless he has reasonable and 
substantial cauee for not doing so.

1. 87 C.L.R.
2. 100 C.L.R, 312.
3. 92 C.L.R. 177»
h, 103 C.L.R. 366.
5. He-establishment and Employment , ct 191|5-1952,



(3) In determining whether reasonable and sub­ 
stantial cause exists...the employer shell 
consider -

(a) the length, locality and nature of the [war] 
service of that person;

(b) the comparative qualification of that person 
and of other applicants...

(c) the qualifications required for the perform­ 
ance of the duties of the position.«.. 

(e) any other relevant matters,

Any person aggrieved by failure to secure employment might 

apply to a court for an order under s.28i

28(2) On the hearing of the application the court
shall have regard to the matters specified in 
sub-sec.(3) [of s.2?l and shall make such 
order as it thinks just and reasonable in 
the circumstances.

(3) The court chall not.,,make an order,,,if the 
court is satisfied that that person -

(a) would be unable to perform the duties of 
the position by reason of lack of skill or 
a reasonable degree of efficiency!

(b) is physically or mentally unfit to perform 
the duties of the position* or

(c) has f since the termination of his service, 
been convicted of an offence of such s 
nature that he Is unsuitable for engagement 
in that employment,

(U).*.the decision of the court ahall be final and 
conclusive.

These provisions the Court in Thornton/s Case, eun&narlsed as 

conferring a power "of making an appointment ir substitution 

for the appointment made by an employer* .^ The function of 

the court under s«28 differed w in no respect 11 from that of 

the employer himself. 2 Provided that the routters specified

1. B7 C.L.R. lW*t
2. Ibid., «t 151*
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in e«27(3) were taken into account, the discretion was 

"complete". 1 Hence (BO the argument seems to run), there 

were no antecedent rights for ascertainment, examination or 

enforceiaentf and no "issue" for "decision".2

The foregoing provisions end analysis should be contras­ 

ted with those in Steele v. Defence Forces Retirement Benefits 

Bqard (1955) »3 The Defence Forces Retirement Benefits Act 19U8 

provided for pension* for members of the armed forces retired 

for incapacity* according to a scale related to the "percentage 

of total incapacity of the member in relation to civil employ­ 

ment**^ as determined by the Board a&ainistering the scheme*

53(1) The Board may, from time to time, if it is
satisfied that the percentage of incapacity of 
a pensioner... has altered, or t because of the 
nature of his employment, should be varied, 
r eel SB e if y him in accordance with the altered 
percentage of incapacity.

83(1 )... any person aggrieved by a decision of the
Board may appeal to the High G0urt* 

(2) The decision of the High £ourt shall be final 
and conclusive.

AS the High Court pointed out, the Board's functions involved 

two sorts of d/ecieiones (1) whether the percentage of in­ 

capacity had altered - which was an "objective matter of fact"; 5

. t 
Of course, in the High Court s jurisprudence, not all
decisions on the basis of defined standards are Judicial; 
see, e.g. generated Ironworkers * Association of Australia 
v. Goonweelfe U951J Bit Q«L,H, 365* 281 per

3. 92 O.L.K. 177 • 
h. Sec. 51 • 

. 92 C.L.R. 17? 9
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(2) whether, given the nature of the employment (which could 

be ascertained and considered judicially^ it was Mfair f right 

or proper to alter the assessment of the extent of incapacity 

as mistaken1** 1 The latter decision involved "a discretionary

But it is a judgment based upon an ascertainment of 
facts and governed by standards which if indefinite 
are not undefined and are by no means foreign to 
the judicial function.

Moreover, the Court distinguished between the discretion 

involved in the foregoing decision, and the further discretion 

that might be involved in the actual reclaesifieation. The 

latter discretion might well go beyond judicial poirer* but 

the High Court was capable, under s.83* of reviewing the 

Board's discretion (soil* as to either of the two enumerated 

sorts of issue) in order to see whether it had "miscarried 

in point of law", without itself exercising this letter dis­ 

cretion anew, and the Act could be read down to this effect,

la turn, gteele* a Case must be contrasted with ^. v« 

Spicer* ex P. »..•>•...£ • (1957) ? which corresponds closely in 

tim«> argument and result with &• v, Spieer. eac i^ f Builders 

Labourers' Federation.** The Stevedoring Industry Act 1956

T. TSl " " ~"
2. Ibid., at 188.
3. 100 C.L.H. 312 (December 1957)* 

100 C.L.a. 277 (November 1957).



provided for the registration, by the Australian Stevedoring 

Industry authority, of waterside workers, and a»36 provided 
for their de-registration:

36(1} Where, efter such inquiry as it thinks fit, 
the authority is satisfied that a registered 
waterside worker -
(a) is, by reason of misconduct in or about an 

employment bureau, or a wharf or ahip, unfit 
to be a waterside worker;

(b) is, by reason of his physical or mental condit­ 
ion or hie incompetence or inefficiency, not 
capable of properly carrying out the duties 
of a waterside worker or oiay be a danger to 
others;

(c) has acted in a manner whereby the expeditious, 
eafe or efficient performance of stevedoring 
operations has been prejudiced or interfered 
with;

(d) has not attended regularly for employment ©0 
a waterside worker;

(e; has failed (i) to offer for or accept employ­ 
ment as a waterside worker; (ii) to coataenee, 
continue or complete an engagement for employ­ 
ment as a waterside worker; or (iiij to per­ 
form any stevedoring operation which he was 
lawfully recjulred to perform*

(f) has been convicted of an offence against this 
Act; or

(Q) has failed to comply with an order or direction 
of the Authority under this ^-ct or an award 
of the Commission, the Authority may cancel 
or suspend the registration of the waterside worker,

37(1) Where the registration of a person as a water­ 
side worker is cancelled or suspended.,.that 
person may«««apptal to the [industrial] Court... 
and upon consideration of any such appeal, the 
C0urt fiiay confirm, vary or set aaide the 
cancellation or suspension.

How, before the goilermafc*rB* Orse. almost identical provis­ 
ions for an appeal to the Arbitration Court had been held to



be non-judicial, and industrial or administrative in 

character: ex p« K^3-^fe (l95l*). 1 As in eg p t Builders f 

I* ab oarers* Federation so in ejc t>« Viaforalofr 5'orders* 

a^ion the majority relied considerably on the presumption 
that siiuiliar formulations umst lead to similar characterisat­ 
ions of powers, even when those povers ere conferred on 
institutions with dissimilar essences* However, the majority 
in eft P«. W.ft*?* indicated that, even apart from the history 
of the provisions, the powers conferred were non-judicial. 
The crucial factor, from this point of view, wee the dis­ 
cretion to de-register, or not, the exercise of which dis­ 
cretion was "governed by considerations not only of the 
specific matters set out in £s«36]«««but also of all matters 
which might seem relevant to a sound and wise administrative 
control over the stevedoring industry".2 It seems that the 
Judgment does not suggest that the standards set out in s.36(l) 
are not "defined or definable, ascertained or sacertainable*'. 
Indeed, it suggests that 0 a diseretion..«to remove or reduce 
the suspension or cancellation if the real roerits appeared so 
to require, notwithstanding that an infringement" of such 
conditions or standards "had occurred.«* would not necessarily**
TI——96 d.t.:4* 55. iut note that the old Stevedoring Industry 

Board was (quasi-) ^udioial for the purposes of Prohibit­ 
ion! R. v. Australian Stevedoring Industry Board (1953) 
88 0.lT«jZ. 100, 118 per D^on O.J., ^iliiaTaa, v.VBb end 
Pullagar JJ.

2. 100 O.L.ii. 312,



be "inconsistent with a grant of judicial poi^er".'' It would 

be sufficient that the "discretion to apply or withhold the 

appointed legal remedy*1 were not "of an arbitrary kind" and 

*ere "governed or bounded by some ascertainable tests or 

standards" • Thus, in this view, the existence of discretions 

is in no way inconsistent with Judicial action j but the 

requirement of defined standards embraces both the pre­ 
conditions of the remedy and the discretionary granting of 

the remedy itself.2

MeTiernan and -ebb JJ, discussed the Question whether 
the power of the Industrial Court could be read down (as the 

power of the High Court under s.83 of the Defence Forces 
Retirement Benefits Act had been read down in

Wabb «T» recalled his dissent in QX D. Builders* l^efoourersj 
Federation, and said that he was "not warranted in persisting 

in dissenting as to the effect of s.!5AM of the Acts Inter­ 

pretation Act, which, he said, had been held in that case to 

be M not available for the purpose of converting a non~3udicifil 

power into a Judicial power 11 . 3 The latter proposition seems 

too wide, in view of bteale 1 e Case* McTieraan J« simply said
., at 319.

2. Ibid*, at 317* See also ex P« 3uil cleys labourers f ff 
ation. yer Dtxon C.J. f 100 G.L.H* 277, 291.

3. 100 G.LTaT 312, 322.
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that to apply s.l^A of the Acts Interpretation Act here 

would Mnot be consistent with the intention which s.37 

manifests 11 - viz. that the Industrial Court should have power 

to review the discretion of the Authority as we^l as the 

Authority's finding as to the conditions precedent under 

s.36,1). In all, it is difficult to resist the impression 

that the High Court has set more stringent conditions for 

validating the powers of the Industrial Oourt then it has 

set for appeals from administrative bodies to itself. 1

Penally, in R. v. Commonwealth Industrial Court, ex P. 

Amalgamated Engineering Union (i960), 2 the High Court had to 

consider s.lUO of the Conciliation and Arbitration Act 190U- 

1959 9 the revised version of the provision it had invalidated 

in ez P. Builoers* Labourers' Federation*

ll±o(l) A rule of an organization -
(a) shall not be contrary to a provision of 

this Act, the regulations or an award....
(b) shall not be such as to prevent or hinder 

members of the organization from observing 
the law or the provisions of an award! and

(c) shall not impose upon applicants for member­ 
ship, or members, of the organization, 
cor'Ht ions, obligations or restrictions which, 
haoirgregard to the objects of this Act and 
the purposes of the registration of organizat­ 
ions under this Act, are oppressive, un­ 
reasonable or unjust.

~——hf>. LierHca^ Board of Victoria v. Meyer (supra. T3.11 .29.) ;"~ 
TranH-nort Publishing Co* ^td» v. Literature Board of Review
(1956) 99 C;L'H; in, iiu, i3j.

2. 103 C .L.K. 368.



(2) A member of an organization may apply to this 
[industrial] Court for an order declaring 
that the whole or a part of a rule of the 
organization contravenes the last preceding 
sub-section.
An organisation in respect of which an applicat­ 
ion la made under thle section shall be 
given an opportunity of being heard by the Court.

(5) An order under thle section ;aay declare that the 
whole or a part of a rule contravenes sub-see.(1) 
...and, where such an order is made, the rule, 
or that pert of th« rule f SB the case may be, 
Bhall be deenied to be void from the date of the 
order .

(6) The Court may.* .adjourn proceedings... for such 
a period and upon auch terms and conditions as it 
thinks fit for the purpose of giving the 
organization an opportunity to alter its rules.

Now in »^ P. Bullferfl* Labourer q'Feders^lo^f both Bixon O.J. 

and Kitto «J« had held that the function of disallowing or 

<juashlng rulee was not In itaelf foreign to judicial power .^ 

Nevertheless, in ex p. jfe^al cremated Engineering Union* Kitto *T*> 

in whose judgment Dixon O.J. concurred, hesitated to admit 

that the real Issue ("result" or w subject**} before the 

Industrial Court was etlll the disallowance of a rule.^ Sec.

liiCd) did not nullify rules that contravened its provisions; so 

an order of the Court under sub-s.(5) was a "condition which 

the section prescribes for the ste^tory avoidance of the 

rule for the future". 3 But ^hat was significant in Kitto J. f s 

view, was that s.l^O wee now free from the legislative history

1.100 O.L.H. 277 » 291 ES£ I>ixon C.J.j 305 per Kitto J. 
2,103 C.L.^. 368, 381. 
3, Id, (emphasis added).
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that had helped to infect the previous section isith invalid­ 

ity. Moreover, the new section removed the old po^er of the 

C 0urt to act of its own motion, eliminated the merely permiss­ 
ive implications of the word "may" in the grant of power, end 

laid down a typical judicial procedure, using terras appropriate 

for empowering a judicial tribunal to adjudicate upon a 
justiciable issue, 1

If Kitto J.'s judgment lays some stress on the fact 
that the new function of the Industrial Court was purely 

declaratory and did not "purport to effect any change ia the 

legal situation", 2 the latter feature ia crucial in the other 

judguients. In the case of McTiernan J. this is not surprising, 

since in ex t>« Builders* labourer a V Federation he had refused 
to admit that the function of disallowance could be judicial.3 

In eac t?« Amalgamated Engineering Union* Mcflernan, Pullagar, 
Taylor and Mensles JJ« all argued that the effect of g t litO(lj 
was to nullify, of its own legislative forcef all rules 

contravening its provisions4 In their view, sub~s*(5) provided 
that the order of the Industrial Court should constitute a 
aero fee turn on which sub~s(5) would act to nullify the rule 

in such an additional fashion that the question of its future

1. Ibid., at 38$.
2. Ibid*, at 3831 *I*o 382.
3. 100 C.L..U 211 9
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validity would no longer be 8 question open in any proceed­ 

ings before any Court (whether or not the order had been 

correctly made). 1 The Judgments of Pullagar end Menalee JJ« 

therefore, though they do not explicitly raise the question, 

lend further colour to the view of McTiernan J. es to the 

non- judicial character of disallowance* Paced with the 

objection that their view proved too Much (so thet, being a 

mere faotun. the Court's order was "nothing but s step in the 

legislative nullification of rules end £hadj of itself no force 

or effect11 )* 2 these Justices argued that suh-s.(5) did hare 

a binding effect inter par tea* while H the extension by sub-e. 

(?) of the effect of a declaratory order does not affect the 

character of the process which leads to the making of the order, 

or the character of the order". 3

All the Judgments in e* p« Amalgamated ^n^ineerin^ Union 

lay some stress on the relative determlnacy of the standards 

laid down in s.l¥>(l). But even in Kitto J.'e judgment, this 

determlnacy of standards is regarded as a sine qua non rather 

then aa the decisive factor* Sz p« Amalgamated Engineering

1. 103 C.L.^. 368, 386 Per Mensles J. (with Tayior J.) f 
379 ger Fullagar J., 37k Pgr McTiernan J«

2. Ibid*, et 387 £££ Wenaies J7, 377 £«x Pullagar J,
3. Ibid., at 379 per Fullagar J.j 388 per Menzies J.
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thus represents e consolidation of the emphasis on 

definable standards* and, perhaps, a new shift of eraphasis 

that it is still too early to evaluate* Insofar as all the 

judgments stete, iiaply or allot* that disallowance of rales 

is, in itself, foreign to judicial power, we toast recognize, 

too, a further narrowing of the category of ambiguous 

functions, and widening of the category of strictly non- 

jmdlcial powers.**

IV

Conclusions

The suggestion that disallowance of rules is

"foreign to 11 judicial power raises questions that go to the 

root of the ruling judicial theory. According to this theory, 

as we have seen, some powers are essentially or indelibly 

per se judicial! others ere essentially or indelibly i>er sf 

non-judicial. The specimen of the former ordinarily cited 

is punishment for crime j of the letter, the appointment of a 

federal judge* ^t the same time, the basic scheme of powers 

is "legislative", "executive*1 and "judicial0 ! where these 

three terrae correspond to making, executing and construing lair.
_____ _____ __J^__^»^««i^»aMa»«»«»M«»ia»»aMM»»jM»^-«»»»«»«»»»»»»»i»»»».^p«»^-^»»»»a»»»»_»»»».»i^»»i^^— .^^.^.^^^^.^i

1 1 Another example of the narrowing of the category of
ambiguous functions may be the deportation powers as we 
showed ( supra* p«10,19 - 10. ?3 ) this used to be regarded 
0e ambiguous, but in Qfoi Shao Hun? v. a* (1953) it was 
stated to be essentially executive, end H of a radically 
different nrture* from imprisonment ( w judicial"): 8? 
C.L.JU 575 1 563, 585*
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it is deer that the letter tried of activities with res­ 

pect to law or rules is, like Aristotle's tried of uioria« 

incapeble of standing on its own feet. For e criminal trial 

will ordinarily be far more a ioere execution of l*m than 

a construing of rules, while functions such aa "disallowance of 

rules11 may be regarded with equal plausibility as the making 

of a new regimen, the executing of legal powers of disallowance, 

or the construing of pre-existing and superior legal standards 

contravened by the rules disallowed. And if it is true, as

Hung v. a* (1959) 1 suggests, that deportation is now

to be regarded, not as an ambiguous function, but as essentially 

executive, while punishment by irciprisonraent is essentially a 

judicial matter, it becomes obvious that character is at ion, 

even of non-ambiguous powers is proceeding according to criteria 

that cannot be reduced to, or explained in terms of, the 

offered triad of be sic functions. Nor does it help to add 

that judicial power involves enforcement as well as construing, 

for deportetion, compulsory acquisition of land and the powers 

of confiscation held to be non-Judicial in **oc>e v.

all equally involve the cone truing and enforcement of 

existing rules. And if "construing law0 is glossed by an 

appeal to "defined or definable, ascertained or sscertsinable

~ 8? c.L..i. 575/583, 585-
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standards", the problem Is in denger of being compounded with 

a paradox; for the ceses show how undefined end difficult to 

ascertain is the standard by which the High Court has taeaeured 

the definability of standards.

The problem is that which faced Aristotle. The only 

tenable solutions seem to be thoee advanced by Aristotle him­ 

self in the Uhetori,c (the specification of a central set of 

features of judicial Institutions and activity) or by Bentham 

(the appeal to specialised altitudes for types ©f action 

realizing certain values) or by Cerrd de Malberg (the 

specification of values secured by judicial forms and proced­ 

ures). As the foregoing five chapters heve sho^n, a rather 

complete 11 et of typically Judicial features, values, aptitudes* 

issues, forms and procedures could be drawn frcm the abundant 

Australian discussions, and even from the cases of any one 

phase alone. It may be useful to tabulate, without regard 

to differences of emphasis between features, the features 

regarded so belonging to the judicial set in the first phase 

(1SOU-1918) end the latest phase
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Table 0.
First phase L.ate.at
exercise of sovereignty

power to hoar and deter* 
mine

binding snd enforceable 
detemlnation of rights 
inter

aot ex mero raotu

involving en exercise of 
discretion end independ­ 
ent judgment

by a decision eccording 
to law

one of three basic powers 
fundamental to federalism

povier to hear and determine 
issues defined with precision

conclusive determination of 
rights* with Iramediete legal 
consequences and enforceable 
(ordinarily by lie inter pertesj

not usually ex aero motu

involving an exercise of dis­ 
cretion and independent judg­ 
ment

by a decision eccording to 
purely legal criteria

ascertaining* examining and 
enforcing antecedently existing 
legal rights

according to non-erbltrary dis­ 
cretion, governed by escertaln- 
ablt tests or standards, not 
according to expediency nor 
??lth an eye to consequences, 
by a restrained and relatively 
inelastic technique.

in the light of evidence - on the basis of ascertained facts

affecting 
legal rights

according to a non- 
erbltrery, legal, regular 
and fair discretion

or otherwise in accord­ 
ance with the practice 
of British courts

or otherwise In accordance with 
traditional British conceptions 
of Judicial power.
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set out such a liet, one is obliged to say that there 

been, on the High Court, little more than verbs! recog­ 

nition1 of the difficulties of drawing linee by i?K©n8 of terms 

vhieh can only be explicated by s >ttin£ out lists of features, 

ell of which features coincide in only the central casts and 

meny of which would! appear in lists explicating the "contrary" 

terms in e schema of powers* To narrow the range of "ambiguous*1 

functions is to exacerbate ttos problem and to make its 

explicit recognition more urgent*

1. Gee, e.g., per Dixon C,J. and Taylor J, in 
Case (195U;H5o c.L.ii. 353, 368, 38?.
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Conclusion

The aim of this thesis has b en, not to define judicial 

poorer for any theoretical or practical purpose, but to 

study in depth a concept that is characteristicelly legal 

end at the sa.ie time s traditional term of descriptive 

political theory or analysis. The intended point of the 

study is fourfold: (1) to illustrate a useful method of 

analytical jurleprudential enquiry; (2) to discover and 

illustrate the types of features, problems and lessons con­ 

nected v.ith the use of legal concepts, or of theoretical or 

cofi&ionsense concepts in a legal context; (3; to compare the 

approaches of descriptive theorists and of lawyers to those 

problems and features, and (k) to provide thereby some 

concrete evidence of the distinction (or absence of 0is- 

tinction) between legal thought, .ethod end system, end the 

thought, method and system of cornuionsenee end the purified 

coiamonficnee of descriptive theory. The notion of analytical 

Jurisprudence sought to be illustreted dictated the method 

of inquiry adopted! namely, the historical approach to 

several more-or-les@ self-contained bodies of thought, the 

limitation of histories! inquiry to conceptual components,
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ana the search, not for a "history of ideas", but for an 

accurate reconstruction of each of the foregoing bodies of 

thought, for e reproduction of the actual premises, methods, 

tendencies and blind spots of each.

The present situation in analytical jurisprudence 

demanded en introductory chapter to justify end explicate 

this programme. More important, the situetion in /mstrelian 

federal constitutional studies demanded a lengthy excursus. 

For the main elements in that situation usere the existence 

of a highly developed judicial exegesis of the chosen concept, 

the consequent prevalence of firmly held views as to the "true 

neture" of this concept and of its integral context, and the 

almost total lack of a soundly based history of the intended 

meaning of both concept and context.

Thus our first conclusion lust be to point out a by­ 

product of our programme, namely, the radical reconstruction 

of the intellectual history of the .Australian Constitution 

in several important aspects. In the absence of serious 

historical study of the origins of the Constitution with an 

eye to subsequent problems, it has been widely assumed that 

the intentions of the founders broadly corresponded with the
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now received judici&l interpretation of the disposition of 

powers es between institutions, end thet the raethode end 

preoccupations of the founders corresponded (with a few 

obvioua exceptions such as s.92) with the leral methods and 

preoccupations that have grounded thst received judicial 

interpretation. Both suppositions stem to be raietaken, 

though it would be bold for the first worker in the field 

to proclaim definitive solutions*

The foregoing conclusion grounds a further conclusion 

which, if not so much a mere by-product, is a reflexive 

implication of the ?>hole study. For if the exercise of 

judicial po^er in ^.ustralie has issued in solutions radically 

(thoagh raore or less unconsciously) at variance with the 

intentions of the lameiars, it can hardly be maintained 

that judicial power primarily connotes the application of 

pre-existing let? to defined facts. If the choice lies between 

such a contention, and the traditionally rival contention 

that judicial power has to do above all ^'ith the solution 

of controversies inter psrtes* then the implications of this t 

favour the latter contention. At least, it is necessary to 

say that our ovm use of the word "judicial" in chapter headings 

such as "the first phase of judicial analysis,., 1* cannot 

connote that the justices of the High Court were simply "apply-
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ing the pre-existing law" as to judicial power. The fact is 

that the High Court has reared a vast body of substantially 

novel law on the foundation of a phrase, "the judicial pcraer 

of the Commonwealth", which was virtually undefined but 

probably did not mean what it hes been made to mean. It 

seeias best to say, if a definition is demanded, that judicial 

power is, for many purposes, best understood es the official 

power to resolve controversies arising in the context of a 

legal system of rules or concepts, by a fairly distinctive 

technique of thought, in the context of various forms and 

procedures, and with a finality ana official certification 

subject only to explicitly authorized appeal•

However, a definition is far from being the aim of this 

study, and the abstract demand for definition has been, es 

we showed, at the root of many of the problems we have 

uncovered. The real conclusions of the thesis concern the 

inescapability of these probletas in employing distinctions 

between types of governmental power, and the distinctive aspects 

of legal thought and legel system mentioned in the foregoing 

"definition".

The apparently inescapable problems of identifying 

distinct types of governmental power already emerge in
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Aristotle. The proof of Aristotle f s competence and relevance 

(if it were needed) ia provided by comparing the list of 

* judicial" features identified by him with si.rdlsr lists 

drawn from later descriptive end Judicial analyses. But the 

list is, for the most pert, one that must be drawn out from 

Aristotle's work, for like most of his successors >; ristotle 

preferred to make his desired distinctions ^ith a very 

limited set of vague terms really parasitic upon prior tecit 

understandings as to the class of institution implicitly 

designated* The triadic schema identified by Aristotle is 

(subject to minor differences of emphasis) the schema that 

has come down to the present day. Bentham attempted to shake 

off this schema with a thoroughness never rivalled. The 

failure of his attempt suggests that the persistence of the 

triad is not to be explained away by appeal to any "history 

of ideas** postulating direct succession or dependence of 

modern from Aristotelean thought.

Still, examination of the methods and terminology of 

modern analysts of powers revealed the difficulty of 

postulating any definite schema of basic types of powers out­ 

side the context of en ectuel legal system. It was shown 

that attempts to do so depend on the systematic emphasising 

of certain general features of law to the unexplained 

exclusion or minimisation of others, or on questionable
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Postulates about the "origins'1 of powers. It was suggested 

that the analysis of powers can more usefully attempt an 

explanation of the data of one historical system, and further 

that it would "be found that the usage of terms to designate 

powers within such a system corresponded with the values 

realized by the exercise of those powers within that system. 

Moreover, it was argued that the multiplicity and complexity 

of the features presented and the values realized by the 

exercise of powrs, and the possibility of selecting or 

emphasising some values from a set In one circumstance and 

others in another, demanded a concept of analogical terms. 

A term is analogical when its meaning shifts systematically 

as one moves from one area of usage to another. A term 

like "judicial power 1* is analogical because It embraces a 

set of features and values, of which all may be present In 

one case of judicial power (which may be called the central 

analQ/?ate). but of which only some may be present in other 

cases that can still be usefully called cases of Judicial 

power. This set of features and values constitutes a system 

because of tte more or less definite place of tht central 

analogat© or model, and because (as we argued) a link between 

this central case and the other (that IB, analogous) casas 

is provided by the values that are more or less common to all 

oases of "Judicial powrr" and that should have, therefore, a



13.7

certain priority in characterisation of that power. Finally, 

we inaisted that, though values ("why the agent did what he 

did the way he did") have a priority, there are three other 

broad types of feature that must be apecified in characterizat­ 

ions of governmental powers: namely, the agent, the issue and 

the procedure followed by the agent in dealing with the iosue. 

Of course, the terma "value", "agent", "issue" and "procedure" 

are all themselves analogical, as Table B in Chapter Four 

clearly showed. The consequent overlap and oonfuaion of 

analytical terma haa obscured an area already sufficiently 

obscured by notions of "real", "essential" and "true" powers.

Now, the Australian judicial discussions very amply 

illustrate these theses. A triadio schema has been the basis 

of almost all discussions, and apparently anomalous terms such 

ss "ministerial" and "administrative" have been more or less 

forcibly assimilated to the term "executive". This triad has 

been regarded as "real", "essential", "true", etc., and 

has been defined by appeal to such vague triads of terms as 

"making - executing - construing law". It has also been 

explained by appeal to bypothetical origins of law and society. 

At various times, but never all at one time, all the relevant 

features and values of the broadly "judicial" set have been 

referred and appealed to for purposes of characterisation.



13*8

But sometimes the character of the agent has been accounted 

primary, sometimes that of the issue, sometimes that of the 

procedure. Rather little explicit attention has been given 

to the values realized by judicial process, perhaps partly 

because of the absence of a legal notion of "due process of 

law". Particular consequences of this confused and haphazard 

analytical procedure have been noted from time to time in the 

foregoing chapters. But it should be noticed that the Court 

has held firm to a central analogate (manifested as "the 

enforcing powers'1 in the Wheatf Case and Alexander * a Case) • and 

has even allowed a fuller, historically conditioned and in 

fact Institutional version of that analogate (viz. "the King's 

Courts 1 ') to influence its reasoning as a substitute for 

consistently and coherently Abstract analysis.

Thus, an important conclusion of this thesis must be 

that, to a very considerable extent, judicial reasoning 

about this concept/'judicial power", displays the same 

characteristics - as it were, the same logic and the sarae 

rhetoric - as non-judicial (and even non-Hlegal") reasoning 

in the shape of descriptive political analysis. To express 

this conclusion in the terms of the second and third of 

our four particular alms, it is necessary only to say that 

one can discover and illustrate the types of features, problems 

and lessons connected with the use of this concept with equal
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and aptness in the judgment* of the High Court of 

Australia OP the writings of Aristotle, Benthara, Kelsen, 

and the other theorists discussed in Chapter Pour; and that 

the approaches of descriptive theorists and of lawyers to this 

concept are closely comparable.

However, it would be wrong to maintain that there was no 

manifestation, in the Australian judicial materials, of a 

specially legal and judicial oast of mind* The work of the 

Conventions was marked by a tendency to abstraction which 

we found good reason to ascribe to legal habits of thought. 

The history of the subsequent judicial Interpretation, at 

least of the concept judicial po^er, has been one of increas­ 

ing abstractness. At the great eruxes of interpretation, the 

view favouring the maximum degree of abstractness combined 

with the maximum degree of sharpness and rigour in drawing 

lines haa almost always prevailed - the Wheat Casei Aleyanderjs 

Case* the Boilermakers* Case...

What does abstraction or abstractness mean in this 

context? It means a presupposition of the systematic nature 

of the relevant data. It means a prescinding from, or 

elimination of, further questions (as to history, intention, 

practicality, etc.) that would tend to undermine the fore-
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presupposition. It means systematlslng the data "by 

reference to principles of the greatest possible generality 

and scope of application, (to which, If need be, exceptions 

can be admitted) in preference to the enunciation of a greater 

number of less general principles that might require fewer 

unexplained exceptions but that would fall to present a 

comparable appearance of symmetry and "principle". It 

means preferring distinctions between apparently sharply 

defined "concepts* to distinctions between "greater and lesser", 

"partly and partly", "more or less'1 , "in one sense and in 

another sense", ete. , within the same concept. It means using 

the notion of "the criterion1* with an apparent unselfcons- 

ciousness hardly consistent with firm recognition of the analog­ 

ical character of most of the concepts in a legal system. It 

means (though the connection is not analytic, end the 

phenomenon is partly explicable by other causes) never or 

rarely acknowledging in judgments the difficulties of decision, 

of reconciling precedents, of defining principles and of 

selecting definitions, but always or normally presenting 

the conclusion as an apodeictio consequence of principles and 

definitions whose scope and piece in the system is undoubted. 

In our case, It means In particular, the radical tendency to 

prefer the Abstract to the Institutional interpretation of 

the separation of powers in the Australian Constitution, and 

to employ the essential! st method of or,ce-for-all characterls-



13.11

atlon In the application of that Abstract doctrine.

All these features of legal thought and method can 
be observed in the portion of Australian legal history that 
we have examined. But it may be noticed that they corres­ 
pond to the fundamental grounds of a distinction between 
common-sense and legal discourse suggested a priori in Chapter 
One* The terras of that distinction w?re (1) the desire for 
a system in affairs) (2) the need to resolve disputes by 
giving final answers; (3) the consequent definition of terms, 
and limitation on further questions} (I*) the consequent 
possibility of authority and precedent, further limiting 
questions, and providing (5) an actual system of definite 
terms and relations on which to base a transition to more 
abstract concepts, such as right, duty, power, etc., that 
express the various systematic relationships possible between 
definite terms. This correspondence between the foregoing 
very general f priori considerations and the characteristics 
of legal and Judicial thought observable in the last eight 
chapters makes it possible to aesert that legal thought and 
system is characterised almost inescapably by the features 
we have sunsaed up in the word "abstraction"*

Why inescapably? The reasons we have advanced are the 
desire for system in affairs and the need to opt definitely
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a8 between parties to disputes. The first can "be attained 

only bj, ana the second demands t the definition of terms, 

restriction on further questions and reliance on authority 

and precedent. Obviously, Monoe~for~all characterisation" 

is to a considerable extent simply the reverse of the coin. 

But the mind has habits and acquired dispositions as well 

as needs and capacities, and our discussion of the Australian 

cases suggests that the legal mind tends to carry the desire 

for deterrainacy and the presumption of simple system to 

a degree that can only be described as optional and habitual 

rather than necessary or always and everywhere desirable.

It will be noticed, lastly, that the two basal reasons 

advanced in the preceding paragraph correspond to the two 

principal features of judicial power that have emerged from 

our study: interpretation or application of pre-existing law, 

and resolution of disputes inter partea. This correspondence 

was not pre-deterrained by UB; it emerges naturally, and 

explains why the problem of defining judicial power for legal 

purposes will always be to find a balance that will not 

eliminate either feature. (The problem of finding a balance 

in analysis between features relative to "agent" and "procedure" 

as against "issue" is the same problem in another guise). 

we have suggested, the answer to this problem necessarily
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involves a choice of values. We have suggested that the 

High Court of Australia has been more successful at resolving 

disputes than at strictly applying actually pre-existing law. 

But this must not disguise the conscious option made hy that 

Court, Implicit in its definitions of the "judicial power" in 

8.71 1 and expressed extra- judicially (that is, outside the 

context of a dleputej) by Sir Owen

It may be that the court is thought to be excessively 
leralistic. I should be sorry to think that it is 
anything else. There is no other cafe guide to 
judicial decisions in great conflicts than a strict 
and complete le gal lam* •••Lawyers are often criticised 
because their work is not constructive. It is not 
their business to contribute to the constructive 
activities of the community, but to keep the foundat­ 
ions and framework steady «

1. Swearing-in as Chief Justice (1952) 85 C.L.I?* xl.
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Intentiona ana ^ language of powers la 1M
/oacrlcan Goneti tut ion

The Influence of Locket Montesquieu and Blackstone on the 

founders of the -American Constitution is generally admitted*' 

The sketchy records of the Federal Convention of 1787 contain 
only two specific references to kocke and one to Blackstone| 

Monteonuleu*s name, on the other hand, appears eight times, and 

it raay be conjectured that the political circumstances of the 

time favoured reference in general debate to French rather 
than English authorities.2 nevertheless, no one doubts that 

the works of th* three theoriste helped mould the structure and 
language of the Constitution, both directly end by way of the 
state constitutions of which the founders, es architects and 

as draftsrnen, made considerable use*

VUth this in mind, it is Important to notice thet in all 
these works the language of "powers" end w authorities"
^_______..,.i.j ini-riim———i—n————————IT————1————————n——imn~1—n——i—mri———irn-mitmmun-»- —iiriui 1.11 i i—---irii-_ .-. . jj

1* See 0.£. StevenSf 3ourQes__.Q^ ;i tte Gongstltut^on gf the _.united
(1927)» k6~k$ t 185 \ M • Farrand • • fhe freminii of the"* 

of the_Unitea gtatea (1913)» 59|>.S7 Kelly,
•>«» *%' f* jsw f'fti^t ** 4- 4 4><<4>4 **.~, f *l rt I, O i rt»» >an

Montesquieuf |he
An>er;.can Constitution (19^8), 97;

of ;ihe ^awe* ed. PTlleumann
__ %orks there cited.
Cf. also ^>er lB®ecs J. in liuddarjj; Parker end
v» Voorehead (1909) 8 C «L *ii • 330, 383 •
Of. H, i/:8ine f y..opular Qcvern>iient (3rd ed« 1885), 206,207| 
Stevens, op«cit. 52,53*



A.2

was fluid and unsettled. AH three authors were Indifferent 

to the ambivalences discussed In (Chapter Five* section I1I> 

above; Indeed* these ambivalences were present in related 

words which nowadays are unequivocal, Blecketone, for example 

used the word "legislature" to refer both to the parliament 

and to the /arllauient's activity In legislations

For legislature... is the greatest set of superiority 
that can be exercised by one being over another. 1

In the seme section of the flgtamentffijleai end in the space of 

one sentence f the word "power* is used Indifferently »ad 

apparently indiscriminately to denote the capacity to set, 

the activity » and the body so acting or endowed with such 

capacity;
By the sovereign power. •.is meant the making of laws| 
for wherever that power resides » all others must 
conform to, and be directed by lt*«* ana all the 
other powers of the state must obey the legislative 
power in the exercise of their several function©. 2

Similarly! the words "legislative" and "^udieiery* are used 

both ss nouns #n<3 ss 8<5;jective8 «? In all this, Blackstone simply 

displayed the fluidity of language characteristic of his own 

and the immediately preceding age* Thomas Nugent, who trans­ 

lated Montesquieu's ^e J^* feSDri^ <fe,s koiq into English in 1750t

Office ritarle_fl» Introduction a.2. Liee also 1*2! 11.
GOTDBIU Xntro*s»<2| Xf2!ilj 1*3*
O^S. Intro* s«S« See also the use of the words Mauthority
Snd "iaagistracy" in I f 2.

*
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content to translate the phrase p^i seance de 3uger
power" and "judicial power" In consecutive sentences. 

He used the word "legislature" to render both

Ifct^ve and le^zla^eyon- And Montesquieu himself , though his 

famous chapter on the eeparetlon of powers was freraed largely 

In the -Kbetract terminology of powers as vested in institutions 

and persons* nevertheless shifted* on occasion, from \a

.ifitve as vested in .e corps legislatif to

Ic puissance legislative as the concrete institution itself, 

granting permission to the concrete ffuiss anc e execu tr i.c e to 

act. Nor had i*ocke f s language, a source for both Montesquieu 

and Bl&ekstone, been any more settled. The first words of 

Chapter XII of Locked treatise "Of Civil aovernaientw are 

"the legislative pov&r"* meant as the subject of rights and 

as e body which need not Bbe always in being***2 Within a dozen 

lines "the legislative power*1 Is being "put into the hands of 

divers persons", &nd by the end of the Chapter the discussion 

is more consistently framed in r-betract terms*

Though, as I aaid, the executive and federative power 
of every community be reclly distinct in themselves, 
yet they are hardly to be sepereted and placed at the 
same time in the hands of distinct persons* ••*

__ ______________ ___^.^_».——»»M«»»»»»M«M^^».»««M»MM»«^>^«»^»»»»i».^M»»»l»^^»»^^l»»»«»»«^i»»»<»^M»»»M»»^»^».»«^^^.^-^«»»».—^.-^——»^— —-—-——

1. Montesquieu, The Spirit of t^e Liras. (trans, T. Kugent LL.D., 
1750) XI, ch,6.

2. Qf 9 1 vil Spy* r nmant » XII,
3. Ibid., s



None of these authors, of course, were composing legal 

Instruments, within which one voult! expect i* least formal 

consistency in terminology. The constitutions or the American 

3tetec, drafted between 1776 and the Federal Convention in 1787, 

do, on the whole, attain such an internal consistency. But es 

between each other, they display once ogein the dichotomy 

between Abstract and Institutional,1 and if we study the chronol­ 

ogy of their respective promulgations we can discern a shift 

to^srde styles or fashions of Abstract formulation.

The first State Constitution wen New Hafflpghlre * a • c otaple te d 

on 5th January 1776; but that tersely contented itself with 

establishing a legislative Council and House of rtepresentetives 

to which was entrusted "the general management of affairs". 

The next in the field, end the first of the more complex end 

exhaustive schemes of government cm which the Constitution of 

the United ^tates was modelled, wss Bquth Carolina * a • completed 

in March 1776. In this the shift tovards Abstract formulations 

was so clear t^at two of the crucial clauses needed no amendment 

when the model of the Federal Constitution was, in turn, adopted 

in oouth Caroline in 1790. ?or in the document of 1776, r'the

1. Thus HaineB, The ^o^e of the supreme Coart...1789-1835 . 
55-56J"... the claim thet "all of the etete conetitutlone 
Included e sept-ration of powers theory end. th&t en attempt 
wee •••iBde to carry the theory into effect is not supported 
by concrete evidence. The theory of the separation of 
powers fc'GS not included in Borne constitutions r/hich *aede © 
tripartite division of government agencies".
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legislative authority" wee "vested in" the president* the 

general assembly and the legislative council! while "the 
executive authority0 was specifically "vested in" the president, 2 

But the shift was incomplete; though courts were provided for in 
© number of clauses, there wee no mention of "judicial poorer* 
or judicial authority %^ A^ the iaaaeaietely succeeding 
constitutions Bhssr no eigne of a similar shift* Between May 
find June, a convention in V^rainiq produced 8 Bill of lights 
and e Constitution or Form of Government 1* - a conjunction fchich 
was to be reproduced in ia0st of the later State constitutions* 
Both these instruments provided specifically for a separation 
of powers; but the language is uoaiatakably Institutional* 

Section 5 of the Bill of Rights provided*
That the legislative and executive powers of the -tate 
should be separate end distinct from the judiciary; 
and that the members of the first two may be restrained 
from oppression, by feeling and participating the burdens 
of the people* they should* at fixed periods* be reduced 
to e private station***.

In the body of the Constitution** it was provided further thsts
the legislative* executive and judiciary department teio] * 
shall be separate and die: tine t> so thet neither exercise 
the powers properly belonging to the other $ nor shall 
any person exercise the powers of more than one of themf
at the eanie time....

The constitutions of Hew »Tera.ey and I^lawa^a* completed in July

and September respectively, showed little sign of influence from
__ ___ ̂.^.^^ ̂ ..^ ____

1. 01. VII.
2. 01, XXX.
3. Notice, however, that the word "judicial 1* does appear ae an

adjective in cl»XX - "judicial officers**, 
k. The Constitution was not divided into articles or sections.
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either South Carolina or Virginia; their framing was entirely 
Institutional. Delaware's ventured no general characterisations 
of "departments", let alone of "powers"! New Jersey's essayed 
a solitary reference to **the legislative department*1 ^

Prom speaking of "powers properly belonging to*1 e depart­ 
ment of government, it is not a fsr cry to lump all such 
powers under one head and call them collectively by the nazae 
of the department in whieh they are vested and to which they 
are "proper **• 3o it is not surprising that the Constitution 
°** fr-arylcnd* which appeared in November 1776, should have 
closely foltwed the Virginian example in its general form an<3 
principles, and yet should have contained, as article VI of 
its Declaration of lights* the following:

That the legislative, executive and judicial powers of government ought to be forever Separate and distinct from each other*

Still» the Constitution proper of Maryland was purely 
Institutional. The Constitution of Penney^van^i6 which had 
been issued in September 1776 remained2 at just the seme level 
as that of South Carolina; that is to say, it isolated "supreme 
legislative power 11 ,* vested in a house of representatives, end

1. sec. AX2. For political reasons summarised in Hainee, Hole of preme Gourta 57*
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"supreme executive power*, 1 rested in a president and council^ 

but established "courts of justice" 2 without further 

generalisation or ado. The last constitution of 1776*» that of 

K or t h o e r o\^.|m * took over article VI of the Maryland Declaration

of Rights verbatim in article IV of its own Declaration; but 

the body of the Constitution went no further then South 

Carolina's had gone at th* beginning of the year. 2afi£&i& f & 

Constitution, which appeared at the beginning of the next year, 

harked back, in article I, to the Virginian example, which was 

still very recent when Georgia's convention first met in 

October 1776*

The legislative, executive, and judiciary departments 
shall be separate and distinct, so that neither exercise 
the powers properly belonging to the other,

An obscure reference to "the executive power1* in article XXXI 

seems to have been more Institutional than Abstract* There was 

no such ambiguity, however, in John Jay's drafting^ of the 

preamble to the Constitution of Hew York* promulgated, after 

ten months of meetings, in April 1777t

And whereas many and great inconveniences attend the 
said mode of government b/ congress and conmittees, 
as of necessity, in many instances, legislative, 
executive and judicial pwere heve been vested therein, 
especially since the dissolution of the former government ».

1. Sec* 3«
2* Sec. U»
9 p j| 0 Thorp©, The

Vol. V,
and e Constitutions^ (1909)
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the 
Two years leter/shift to Abstract formulations nae much advanced

by the Constitution of th* CoWBJonwealtfc
Article V of the Declaration of Klghts provided*

All power residing originally in the people, and 
being derived from them, the severs! aagletretee end 
officers of government, vested with authority, 
whether legislative, executive or judicial, ere their 
substitutes or agents, and are at ell tiiaee 
accountable to them,

Article XXX of the Declaration provided*

In the government of this coiamonv/eelth, the legis­ 
lative department shall never exercise the executive 
and judicial powers, or* either of them* the executive 
shall neverexercise the legislative or judicial 
powers, or either of them: the Judicial department 
shall never exercise the legislative and executive 
powers, OP either of them! to the end it may be a 
government of law® and not of men,

The first three chapters of the Frame of Government Itself 

were entitled "The Legislative Power's "The Executive Power* 

and "The Judiciary Power", The "Department of <egislatlon% 

oddly enough, wss called "The General Court1* j the Governor 

was called "The ouprerae Executive Magistrate'% and the highest 

court was called the "supreme judicial court" » There was 

obviously room for further clarification and definition in the 

distinctions between powers! some of this was achieved in the 

Constitution of ffew Hampshire of 178JLu This wee quite evidently 

beeed on the aassachusetts instrument, but was even moi*e precise 

and Abstract in its terminological separation of powers , 

Article XXXVII of the Bill of lights provided!
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In the government of this state, the three essential 
powers thereof, to wit, the legislative, executive 
end Judicial, ought to be kept as separate from end 
independent of each other, SB the neture of e free 
government will &dtait, or ee is consistent with that 
chein of connection that bincls the whole fabric of 
the constitution in one indissoluble bond of union 
and entity.

The legislature was still called the general court, 1 but it 

was further provided that Mthe supren* legislative j^ower 

within this state shell be vested in the senate and house of 

representatives" which together made up the general court. 

The provisions as to the executive pover and the judiciary 

paverf as in the Constitution of Massachusetts, were 

Institutional in their language* The final settled syianetry 

of the Abstract doctrine, the explicit vesting of three 

"posers* in three "departments'1 , was to wait until 178? and 

the foundation of the United States itself*

At this point an interesting problem arises, v;« have 

seen how Loclce, Montesquieu end Blackatone gave currency, 

albeit ambivalently, to the language of "powers 11 ; how this 

language began to take on quite a settled usage in the Cons­ 

titutions of ten of the founding States of the Union} and how 

this usage was, by and large, increasingly Abstract. But when 

we come to the debates in the Federal Convention, we find an
^M***"""*"""""*•"•*•*"•• " " " ~ " "' '"' "" ~" ' " "" ••----- •••'"' "' II'HJ^**** 1111 111 l_. r- ir i. i J i...

1 , Fart II.
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appreciable reversion to Institutional conceptions and 
expressions of the idea of separation of powers. The problem 
is to account for this reversion! and It is interesting beceus* 
one of the possible solutions is of general JurlBprudential 
significance*

One of the possible solutions turns on the circumstance 
that the relevant Convention debates were concerned with the 

Virginia Hen. This ri®n consisted of the resolutions moved 

by Governor Randolph of Virginia on a9th May 1787» the first 
day of substantive business in the Convention; so far as here 

concerns us, they reed as follows!

3* That the National legislature ought to consist of
two branches*

7, that a national executive be instituted..** 
9« that a Hetional Judiciary be established to consist

of one or more supreme tribunals, end of inferior
tribunals to be chosen by the National Legislature**•• 

III, thrt the Legislative, Kxecutive end Judiciary powers
within the several Mates ought to be bound by oeth
to rapport the articles.*

On the following day, ^cndolph further moved, Inter alia:
to

that a national Government oughl/be established 
coniiietin& of a supreme Legislative, -.xecutive 
end Judiciery, 2

Kow these &nd the related resolutions were before the Convention

1» k* Farrend, tteoordB of the Federal Convention (1937)lerai Gonv^nt|m> (
(hereinafter cited ss 'gocord^rl, 2i->g f S>R| TT/ 13-^^33^ (Madison's "'-* --' 

1,33
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almost continuously until, haying been adopted in a form 

unaltered so fer as we ere concerned, they were passed over 

to the Committee of Detail on 26th July* to bf moulded Into 

a draft Constitution. It is sufficiently evident that the 

language of the Virginia Flan was taken over quite directly 

from the Institutional language of the Virginian Constitution. 

Perheps, then, it wes simply this accident, that the initial 

and conceptually most influential resolutions can» from the 

delegates of the one State with a "powers** doctrine written 

into its constitution in explicitly Institutional terras, that 

determined the terminology of the ensuing two months of debate. 

Such a solution of our problem would be attractively simple, 

but of little general interest to the jurist.

There is, however, an alternative solution possible. This 

accepts the Virginia Constitution as evidently a factor 

contributing to the usage current in the debates; but it 

suggests that p<rheps that usage would have occurred in any 

case, given the nature and purpose of any such gathering of 

planners and founders. This solution looks forward to the 

Australian experience for corroboration of this ei^gestlon. 

But it points also to the detailed evidence of the American 

Convention.



A.

In the firat place, *e observe that on ?9th May l?87t after 

Randolph had presented the Virginia t lan to the Convent lon t 

Charles iinefcney of Pennsylvania "laid before the house the 

draught of a federal Government". 1 AS reconstructed at the 

beginning of this century by Jemeaon, McLaughlin and Ferrand, 

this plan appears to have been framed in language admittedly 

ambivalent, but, on the more probable interpretation, no more 

Abstract than Randolph's, It had been framed entirely 

independently of, and almost certainly earlier than, the 

Virginia ilan. The relevant article is article I, as follows;

The stile of this government ehall be The United 
States of Arinerica, and the legislative, executive 
and Judiciary powers shall be separate and 
distinct.

•x
This language was very close to the Virginian Constitution,-* 

and we may well ask why a Pennsylvania chose that institutional 

formulation as his model in expressing his defend lor a 

••paretion of powers, in preference to the more recent, more 

orderly and more comprehensive models available in Massachusetts 

and Hew Hampshire.

In the second place, we observe that the language of the 

founders displayed all the fluidity that we noticed earlier

Finckney is said to have relied particularly on the New 
York Constitution, See Farrand, Framing.• •• 129.
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In Blackstone. oome times the delegates used the relevant terms 

as we would use them today. 1 Thus* according to MeHenryf a 

notes* on 30th Hey Gouverneur Morris remarked*

The federal government has no such compelling capacities, 
whether considered in their legislative, judicial or 
executive qualities.2

But more often than not t the word "Judiciary" wee used as ©n 

adjective. Particularly in ^©dison's notes, which were by far 

the fullest records of the debates, the word "Judicial** 

infrequently appears «*0 en adjective* "Judiciary11 was used 

instead:*
Mr, Dickens on •»• went into a discourse of some length, 
the sum of which was, that the Legislative 9 Ixecutive 
and Judiciary departments ought to be made as 
independent as possible....**

And when the word "Judiciary* wes used ae a noun it served to 

indicate the preoccupation of the founders with institutions 

and department si

If the Legislative, Kxecutive and Judiciary ought to 
be distinct and independent, the Executive ought to 
have an absolute negative.... 5

Very often, instead, it was "Judicial 11 which was used as the 

noun where we would say wjudiciery"i

Madison: The Judicial ought to be introduced in the 
business of uegislation....Wilsofimovee the addition 
of the

1. S»« HeHenry's version of Randolph's resolution of 30th May* 
Records I* M>.

2. KbIJ.f I , i>3*
3. Of. Pierce's notes, ibid., 1, ILtf*
L. 2nd June, ibid. 1, 86; eleo oth June, 1, 138 (Madison);

19th July, II, 56 (Madison) j 20th July, II, 66 (King). 
5. J4.th June, I, 96§ Mlson (Madison's notes), 
6* Jith June, I, 108 (King); see elso Pierce's notes at I, 109;

Hamilton's at I. 1145* King's st I,
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The word "power", which does not appear at all m often as one 

might expect in this context, wee often Institutional rather 

than Abstract in ite use; thus the version of the seventh 
riaadolph ^solution* in ^aterson's notes, was followed by:

Checks upon the Legislative and Kxecutive rowers - 
1* A council of Revision to be selected out of the

executive end judiciary Departments, ets* 
2. A national Judiciary to be elected by the national

Legislature • • • • «

And on 6th June Madison reported Mason as sayingi

The executive power ought to be well secured egainst 
Legislative usurpation on it...*2

It was, of course, the other uee of the word M power ** that wee 

to prevail end be enshrined in the three structure! sections 

of the Constitution. But, despite all the flexibility of 

language, the phrase "judicial power*1 in that modern Abstract 

sense never appeared in -iadisoc'e notes before 2?th August, 
by which time the Constitution had taken on its final shape 

in this respect. The first consistent use of the word "power" 

in just this sense and context appears in Hamilton's plan of 

18th Junes

s,1 • The Supreme Legislative power of the United States 
of America to be vested in two different bodies of

t:

s.2. The supreme Executive authority of the United
States to be vested in e Governour.... 

8.3. The Supreme Judicial authority to be vested in
Judges to hold their offices during good
behaviour....**

_ _ ^^....^^^--^.^ ____ .., _ _.__.... „ __

!??#*?* l,lJ9j*see also Resolution Ik of the Virginia rl©a, 
and the final resolutions in III, 133.
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It has always been eald that Hamilton's ideas were M too radical 

to meet with sny general approve!*1 / So they were; but it is 

permissible to conjecture that his cholee of words wee not 

wholly without conse(jience.2 For e. 1 of his plant which had no 

verbal equivalent in the resolutions coiamitted to the Committee 

of Zfetall with the Convention 1 e approval, appears in that 

Committee's first surviving full drsft of the Constitutions

2. The supreme legislative power shall be vested in a 
Congress to consist of two separate and distinct 
Bodies of ii

It was in fact in this draft thet the final steps had been 

taken towards a settled symmetry of Abstract terminology. For 

6.2 was complemented by SB. 12 and lit*

12 • The Executive ?ower of the United states shall be 
vested in a single person* •••**

114 * The Judicial * ower of the United States shell be 
vested in one Supreme (National) Court , and in 
such other inferior Courts as shall, from tiue to 
time, be constituted by the Legislature of the 
United States* *»**

The crucial shift, perhaps, had come when Wilson, in the

Comniittee of Detail, faced with the resolution thats
^ ___ - ————— — — -M___^^___^_^^_^__J_ — __ — _ — , —————— —— | — Tr .._..-- .. r . T L ^
1* Farrand, FraBiini?*«»» 89.
2. The IJUcclihood that Haul! ton's plan wae before the Coimaittee 

of Detail when the crucial steps were made i© increased by 
the evidence of the alternative draft of Hamilton*® plan
in dgg-prdlft III »

3. Ibid., II, 163. 
Ibid., II> 171 • 
Ibid., lit 172.
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the Government of the United btates ought to consist 
of a Supreme Legislative, Judiciary snd Executive* 1

wrote as clauses 2 and 3 of en incompletely preserved draft?

2. The Government shall consist or supreme legislative,
executive and judicial pow- rs. 

3» The Supreme legislative power shell be vested in e
Congress to consist of two separate and distinct
Bodies of

At that moment, if not before, the modern terminology of powers 

and the separation of powers wss fixed.

Our problem has been to understand why it had not been 

fixed before, granted the developing dyles or fashions In the 

formulations of the Constitutions of the States and the 

presumable pressures for symmetry of expression* One answer is 

that the shift towards Abstract foriauletione was side-tracked 

in the Convention by the accident that the fundaments! 

resolutions came from the structure of the Virginian Constitution* 

Another answer, which we have Just been developing, is that, 

granted the unsettled language of contemporary theory, it nes 

natural that verbal usage, es well as underlying thought, in 

the Convention would conform to the dominant interest of the 

Convention* The debates in May, June end July were connected 

with the establishment of s new government, not as a subject 

of theoretical analysis or of discussion in courts of law, but

1. Ibid., II*
2. Ibid., Hf 152*
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as a visible power in the land. The questions before the 
Convention were, one may say, political, institutional and 
concrete, rather than legal, schematic and abstract* W 
institutions were to be established? How were those 
institutions to be defined, established, controlled? It 
no .natter for surprise that the discussion should have 
concerned the departments of the government, rather than 
"powere of government 11 * It is little wonder thst even Pinefcne/a 
plan had been couched in this Institutional language of 
departments; the problem facing the Convention fro® the begin­ 
ning was to make a feeble Confederation into an operative 
national power, not as a matter of law but as a matter of fact* 
Only when that problem had been subtantially overcome, in 
intention, by the consensus, could Wilson and the other lawyers 
on the Oonuiittee of Detail shift into the language of the 
Abstract doctrine and engage in a conscious search for symmetry 
and consistency (e search that was virtually a matter of 
creating a symmetry end consistency fchich never lied been 
perfected previously}* Such, at any rate, is a possible answer.

It ist nevertheless, an answer founded partly on con­ 
jecture \ it postulates certain general distinctions between 
political negotiations end legal formulations* These distinct­ 
ions had best be tested with regard to the much fuller records
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of the formation of the ^ustralian Constitution* ^or the 

present* however, our concern is to decide, in the light of the 

foregoing discussion of "powers* in the eighteenth eentury 

American context, juet how far the American founders were moved 

by a doctrinaire Abstract ideal of "seperstlon of powers*1 . 

We have already eaid enough to show in detail how cautiously 

that phrese must be approached* We have suggested, implicitly, 

that the concern of the founders (so far as a consensus can 

now be judged) was for checks and balances between the concrete 

institutions of Congress, Presidency and Supreme Court, rather 

than for any comprehensive classification of, or ideal 

distinction between, "powers'* abstractly understood. Indeed, 

they did not hesitate to endow the Senate with some of the 

powers of an executive and a Judiciary, As much as ©nybody, 

it was their legal draftsmen who, lete in the Convention, 

imported the postulated °ideal" into the drafts ~ whether 

consciously or unconsciously* whether a# fe mere matter of 

"language* end Hformtf or as a dominant principle of sound 

polities, we cannot Icnow, The evidence does not really enable 

us to do more than issue a warning agalnat loose talk of 

M theories of the separation of powers**, end raise a hypothesis 

for Investigation in the context of the Australian Constitution,
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A diffcult < te 1897 Convention

Clause 71 1 of the 1897 Sreft ran:

the judicial power shall extend to all laatters* 
[there followed the heads of tetters now 
embodied in SB .75 end 76 of the enacted Constitut- 
ionj*

Mr. Glynn proposed the addition of a tenth subject-matter^ 

namely "Any matters that the Perl lament may prescribe*4 ^ At 

the suggestion of Barton and Symon* the araendsaent wee rejected

by the Convention*^ Barton's objection turned on his opinion
be

that the amending clause would/a "fruitful source*1 of 

litigation on the question whether tt a matter prescribed by 

i erliastent is a raatter within their power so to deal with 

under the Constitution**!** in other words, he secsae to have 

been unwilling to leave to the Commonwealth any floating grant 

of power that would be limited only by Its dependence on the 

defined legislative powers of Parliament* This attitude of 

Barton's will be worth bearing In mind when we coiae to 
consider the final shift to the present form of Chapter III. 

But it is Symon'e objection which is more to the point h«re. 

Symon saids

1. in 1893 > clause 73*
2. 1697^ > 962.
3 In OOT:nittee of the whole.
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[jfr, Glynnf s ] amendnient is directed to one point, 
and that Is to enable setters to be dealt with 
and constitutional questions raised by the High 
Court end dealt with without suit. If this is 
the point >e has In vie*?, it <3..t--els Eith the
______. or i ur is djLC t i on. of tfoe if la i C jurt and 
not ita .iuc^cigl ^f^t^. It has nothinp to do 
with the judicial power, which is contra­ 
distinguished from the executive end legislative 
power of the Conaitution. There ar« three 
elements in the Constitution, One is the legis­ 
lative power, the second is the executive, and 
the third is the judicial pov;er, end

exists ouite irrespective o£ the
unoer *!iicli it is escerciseft* My friend is moving__._,___.__.._rith a view to enable questions to 
b« subLiitted to the Federal Juc?ici©ry without the 
intervention of a party or euit. It may OP may 
not be a good object. The Canadian Act £the 
British North .raerica Act 1667J hag secured it. 
Our provisions do not secure it. The Home >iule 
Bill of 1886f introduced into the Imperial Parlia­ 
ment 9 provided for it* but it is not a guestion 
of judicial power.. •.Judicial power ie one thing* 
end it j^s. e^ific^ent to. etabrscq ^hst la dealge^ 
provided the• ^csfahinery is Voodt caid what my 
honorable friend desires is to provide machinery* 
I suggest, If he deeiree to see it carried into 
effectf that he should introduce it in a separate 
section, to be inserted in a more appropriate 
place.1

In interpreting this difficult passage, it must not be 
forgotten that the first two defining heads of matters in 

the then clause 71 were W (1) Arising under this Constitution 
or involving its interpretation! (2) Arising under a lew 
of the Comaonww©1th •<••»* How these are obviously very broad 

categories. Symon, moreover, IB known to have understood the
___ ^.^^^.^___.

1» 1897 B, 963 (emphasi® added:;.
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word wmatteraH in a wide sense. He was to sey, shortly 

after the beginning of the 1898 Convention:

Y*t went the very eldest ?;ord we can procure in order 
to embrace everything which can possibly eriee within 
the ambit of what ere comprehended under the sub­ 
section Cfchen clause 7t3 •* AS my hon* and learned 
friend usages} vill eee it would be of no uae to 
adopt the word "ease" or " controversy1**

It may be held that there rauat be a
plaintiff and a defendant.

Symons Yesj I wee going to indicate that* In the 
United States Constitution the words "ceoea and 
controversies" are used* Is the *?ord "matters* 
used thereV

Is gee 3 s No« X think "cases 1* is used in one place 
and w c ontr over ® les H in another %

Simons I think we sr« using the best word here. The 
word "matter a* merely indicates the scope within which

tftlcial DO^ver J.S to be eroijae, bt ro ..
ontll . rit ,c.qtfl€S 'i^p lfcf or_e

of e case or soiree rudic^el

f wllj, be re^uTat.qa by tfoe
t does not strike me thet the word is too wide*

___ United States court has no jurisdiction 
except where there is a plaintiff and a defendant***. 
The words here...might give the court jurisdiction 
in matters which were not cases.

could not.

I do not think there Is any danger of the 
"Court being 6 eked to decide upon ft political 

matter. In the Privy Council Act the ^ord wmatters* 
is ueed» but It has been decided that aiettera of 
policy cannot be refered to the council» The word

In 1898 this was clause ?3.



M _. was"matter s "/tfecided upon by the Judiciary
Cooxaittee &fter a long dieeuasion.1

Allowing thet Syraon hed an at all coherent vlew f a probable 

Interpretation Is sc follows, Despite his talk of the 

"three elements in the Constitution*, Symon was still thiafeing 

of Chapter III In an Institutional sense, as establishing 

a judiciary, the extent of ^hose pcmer would include all the 

matters referred to in the then clause 71 » but the nature 

of whose power was not © relevant problem and could be left 

to Parliament to define, in the Judiciary Acts, within the 

limits of clause 71 » Some such idea seetas to recur in a 

speech in Keren 1898, when Bymon e©id thet that clause 

defined .^he li^.^a^png of j^jj.cia.l power, but would be 

inoperative wuntil the Commonwealth Parliament passed its 

jurisdiction* .^ ~'he phrase "Judicial power" thus had little 

foree of its own in the then Chapter III; it was not taken 

to denote an Abstractly characteristic "nature 1*; it was tied 

to particular institutions that ware or might be established 

under the leading section of Chapter III; it took its meaning 

from the defined or definable powers of these "courts** and 

vicQ verse; it was limited by the then clause 71 to only

1* 1896D, 319. 
2* 1896D,1656.
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a number of matters normally dealt with by superior courts of 

Justice, iore than this, clause 71 was regarded not merely 

a limiting clause, but as, in a sense, a defining clause.^

judicial power was taken to be Refined as the power of 

the institutions, the federal courts, provided for in the 

leading clauses of Chapter III • So there was little reason 

to conclude than any and every tribunal with judicial 

characteristics must fall within "the judicial power" controlled 

by Chapter III* "Judicial power" was not yet such an 

embracing and limiting term* True, for Oymon it wa« a concept 

"sufficient to embrace what is desired provided the machinery 

is good*. But it was sufficient because it had been defined 

in sufficiently broad terjoa in the then clause ?1» ©nd it 

could be shaped and directed into whatever forms and 

procedures might be stipulated by the Constitution or by 

Parliament • There was no autonomous definition of "judicial 

pomer*.

We iouBt not push this interpretation too far, nor try 

to find coherent and consistent views where originally there 

was no more then thinly veiled confusion* other inter-

18981), 1882. As Berton said in March 1898s ^ffhe power to 
issue writs of oandamus and prohibition a^air&t officers 
of the CoramonweolthJ v?ould not [unless mentioned] be 
matters within the judicial power, end therefore would 
here to come into this clause [73j* M s id.
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pret&tions of these passages are possible. It might well 

be argued, for example, that Symon was thinking in terms 

of a model very similar to thet of the effective majority 

in the Wheat Gasej thet is to say, a model in which 

Institutional characteristics are subordinate to "essential" 

characteristics in terms of Abstract,schematic and 

exhaustive classifications of governmental power by reference 

to quasi-logical distinctions between (say) "making11 and 

"construing" law. This would explain Symon 1 s reference in 

apparently Abstract terras to "the three elements", and his 

insistence that "judicial power exists quite irrespective 

of the procedure under which it is exercised11 * But it would 

make very bad sense of hie pert in the way the Convention 

went about providing for courts of conciliation and arbitrat­ 

ion in s.5l(xxxv), and setting up an Inter-State Commission, 

outside Chapter III, with powers of "adjudication" thst 

Symon himself regarded as differing from the powers of the 

High Court only in the subject-matter of its Jurisdiction. 1 

It is more economical to suggest that Symon 1 s and the 

Convention's thought was simply not moving on a fully Abstract 

plane, than to suggest that it was working within a fully 

Abstract schema, to the implications of which it was quite blind. 

The phrase "Judicial power" was still a tool, not a master. 

At most, it excluded the category of the "political" from the 

of the Courts*
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