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Abstract: Purpose. The paper examines the issues of the role
of free will in the right to life. There is an urgent question
about the manifestation of free will in the right to life through
its three personifications. Research methods. General
scientific and unique scientific methods of cognition are
applied: logical (deduction and induction, analysis and
synthesis, abstraction and comparison), hermeneutic
(regarding the understanding of scientific texts),and formal-
dogmatic.Results. The academic analyses domestic and
international legislation and case law in the field of right to
life. The paper shows how free will be manifested in the right
to life through its three personifications: 1) no one can be
arbitrarily deprived of life; 2) the duty of the state is to
protect human life; 3) everyone has the right to protect his
life and health, the life and health of other people from illegal
encroachments. The article examines the moment of the
emergence of free will, the conditions for increasing its scope
and limitations.Conclusions. The research proves that the
right to life is based on free will. It can be assumed that free
will should also be defined as individual non-property rights.
However, for such a conclusion and a holistic understanding
of freedom of will in civil law, it is necessary to investigate

its meaning in all individual non-property rights.
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Keywords: free will, the autonomy of will, civil legal
capacity, legal capacity, right to life, individual non-property
rights, human rights.

The active transformation of society affects all institutions of
law and human rights. Its influence on the personal non-
property rights of an individual may not be so evident, but it
has a soft effect and can be seen only with a detailed study.
Particular attention should be paid to such a fundamental
human right as the right to life based on free will.

The transformation of society must take place based on
respect for human rights, and the protection of the right to life
is the basis for all other rights and social processes.

Individual non-property rights are divided into two groups: 1)
individual non-property rights that ensure the natural
existence of a natural person, and 2) individual non-property
rights that ensure the social existence of an individual. In
general, individual non-property rights include the right to
life, the right to health care, the right to a safe environment
for life and health, the right to freedom and personal
integrity, the right to the integrity of individual and family
life, the right to respect for dignity and honour, the right to
secrecy of correspondence, telephone conversations,

telegraphic and other equality, the right to inviolability of
14
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property, the right to choose a place of residence and freedom of
movement freely, the right to freedom of literary, artistic,

scientific and technical creativity(The Civil Code of Ukraine, 2023.

The first category of individual non-property rights reveals
the content of the rights that ensure the natural existence of a
natural person. These include the right to life, the right to
eliminate the danger that threatens life and health, the right to
health care and medical assistance, the right to information
about one's health, and the right to secrecy, the rights of a
natural person undergoing inpatient treatment in a health care
facility, the right to freedom, the right to personal integrity,
the right to donation, the right to a family, the right to
custody or care, and the right to a safe life and health
environment.

Human rights will have no meaning without the right to life.
This becomes especially important in times of active
development in society and its transformation in legal models
and paradigms. Moreover, it is precisely at the moment of the
emergence of the right to life that the emergence of free will

1s connected.

The fundamental importance of the right to life is

proclaimed in the constitutions of various countries. Art. 3 of
15
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the Constitution of Ukraine stipulates that a person's life and
health, honour and dignity, inviolability, and security are
recognised as the highest social values in Ukraine. Enshrining
this norm based on constitutional rights creates a vector in
which all legislation and civil legal relations declare the
protection of the right to life. This is the main requirement we
must comply with during the digital transformation of society
(Constitution of Ukraine, 2020).Art. 2 of the Basic Law for
the Federal Republic of Germany stipulates that everyone has
the right to life and personal integrity, individual freedom is
inviolable, and interference with these rights is permissible
only based on the law (Basic Law for the Federal Republic of
Germany, 1949).

The first international documents recognising the right to
life are the Universal Declaration of Human Rights
(Universal Declaration of Human Rights, 1948) and the
American Declaration of the Rights and Duties of
Man(American Declaration of the Rights and Duties of Man,
1948), and Article- 2 of the ECHR declares that ‘Everyone’s
right to life shall be protected by law. No one shall be
deprived of his life intentionally ...’(European Convention
for the Protection of Human Rights and Fundamental

Freedoms, 1950). Article 6(1) ICCPR states, '
16
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Every human has the inherent right to life. This right shall be
protected by law. No one shall be arbitrarily deprived of his
life’ (International Covenant on Civil and Political Rights,

1966).

Although the right to life has a fundamental meaning
reflected in international and national legislation, this right is
not absolute. E. Wicks concludes: 1. It is a minimal right. In
many of its global treaty manifestations, the right to life is
subject to the continued legitimacy of the imposition of the
death penalty in defined circumstances and to the use of
lethal force by state agents when such power is necessary and
proportionate. 2. Furthermore, despite the increased
recognition of positive obligations under the right to life, any
such obligations are subject to an implied limitation of

reasonable circumstances(Wicks, 2012).

The right to life is the freedom of a person to directly
realise the opportunities that he has as a result of his
belonging to the species Homo Sapiens and to satisfy the
necessary essential and qualitative biological, social,
spiritual, economic and other needs, inseparable from the

person himself, which are objectively determined by the
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achieved level of development of humanity and should be

universal (Rohova, 2006).

A comprehensive analysis of legal and medical literature
allows us to identify three approaches to the emergence of the
right to human life, according to which the right to human
life arises from birth, from the moment of conception, and at
different times of intrauterine development. Legislation
regulates the emergence of individual non-property rights
from birth or by law. In particular, the right to life arises from
the moment of birth, which is qualified as a live birth. Each
country has its own by-laws that determine what constitutes a
live birth. Usually, live birth is the expulsion or removal from
the mother's body of a fetus that, after expulsion or removal
(regardless of the length of pregnancy, whether the umbilical
cord was cut, or whether the placenta was detached), breathes
or has any other signs of life, such as a heartbeat, pulsation of
the umbilical cord, or specific movements of skeletal
muscles. A newborn is a live-born child born or removed
from the mother's body after the 22nd week of pregnancy
(154 days after the first day of the last normal menstrual
cycle). Born alive is a newborn who has at least one of the
following signs: % breathing; % heartbeat; % pulsation of

umbilical cord vessels; % movements of skeletal
18
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muscles (On the approval of the Instructions for determining the
criteria of the perinatal period, live births and stillbirths, and the

Procedure for registering live births and stillbirths, 2022).

The emergence of the right to life from birth is the only
valid legal position because the right to life can arise only in
a natural person. In this context, the question arises about the
emergence of free will. If it is associated with conscious
actions, then the possibility of such actions by a newborn
child is doubtful.The legislation does not enshrine the "right
to freedom of will," delineating it only as a requirement and
element of other rights and applying it as a principle in the
composition of the other tenets and legal relations. It is
logical to conclude that free will arises from birth, but its
scope changes with the development of the individual's
capabilities. This approach makes it possible to compare free
will with civil legal capacity's scope. But within a specific

degree, the amount of free will can also change.

For example, a minor can participate in civil legal relations
only within civil capacity limits from birth to age fourteen.
All this time, the legal status of a child does not change, but
the level of his freedom of will increases. We confirm this in

the national legislation: 1) A child has the right to perform
19
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small household tasks independently. A deed is considered a
minor household act if it satisfies the household needs of a
person, corresponds to his physical, spiritual, or social
development, and concerns an object that has a low value; 2)
a minor has the right to exercise individual non-property
rights to the results of intellectual and creative activity
protected by law (The Civil Code of Ukraine, 2023, Art. 31).
Two conclusions can be drawn from the above. The ability to
perform small household tasks is directly related to the level
of freedom of will. The older and more developed a person is,
the greater the range of transactions in which he has the right

to participate.

On the one hand, a newborn child cannot participate in such
transactions of his own free will but is endowed with civil
capacity. Guided by his free will, a minor can exercise
individual non-property rights to the results of intellectual
and creative activity protected by law. For example, when a
minor consciously says ‘goo-goo ga-ga’ or draws a line on
paper, you can ask questions about intellectual and creative
activity. The law confirms that an individual's civil capacity

(ability to have civil rights and obligations) arises at birth.
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In addition, a minor can exercise free will through legal
representatives. So when a child asks his parents to buy a toy,
he does so as a manifestation of free will. In turn, parents,
exercising their own free will, enter into civil legal relations
of purchase and sale for the benefit of the interests of the
minor. Another example is when a minor participates in
competitions or contests and wins a prize. In this case, the
child becomes the property owner due to free will, creating

new rights and responsibilities for himself.

It is logical to conclude that the free will of a natural person
arises from the moment of his birth, and its scope changes
throughout his life. It can increase due to intellectual
development, a change in legal capacity and status, and
decrease in the case of limited civil capacity, a change in
legal status, or a person being declared incompetent.

At the same time, there are other concepts about the
emergence of the right to life. Consider the idea of the
emergence of the right to life from the moment of conception
as equivalent to the beginning of human life. The leading
supporter of this approach is a religious culture that proclaims
respect for human life from the start. However, the religious
position can be controversial. For example, in Genesis 2:7, it

is stated that God ‘breathed into his nostrils the breath of
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life'(The Book of Genesis, 2:7). D. Novak regards this
as'solid scriptural support for the position that God alone has
the right to take back the breath of any of his human creatures
because God alone directly gave it or placed it in the human
body’(Novak, 2007). The given thesis can be perceived as an
argument in favour of the position that the right to life arises

from the moment of birth.

Medicine proves the mother provides all of the oxygen to
the fetus and removes all fetal carbon dioxide via the
placenta; before birth, the lungs are filled with amniotic fluid,
mucus, and surfactant; the first inhalation occurs within 10
seconds after birth and not only serves as the first inspiration
but also acts to inflate the lungs(Biga et al., 2019). Therefore,
the thesis in Genesis 2:7 must refer to a born person who
begins to breathe independently. Although this discussion is
not our scientific aim, it indirectly confirms the ambiguity of
the religious concept. At the same time, one can agree with
B. Ostrovska that the beginning of a person's life de jure does
not coincide with the start of his life de facto, which is a fatal
error since a person as a biological being begins his life (in
the form of an embryo) in his mother's womb from both a
medical and a moral and ethical point of view (spiritual,

religious, philosophical) positions(Ostrovska, 2016). The
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academic shows that a person's birth (physiological and
legal) directly confirms his appearance in society but in no
way marks the beginning of his life (Ostrovska, 2016).

The first editions of the Declaration of Oslo on therapeutic
abortion also emphasised respect for human life from its
beginning (Declaration of Oslo on therapeutic abortion, 1970;
1983).But in 2006, the Declaration was amended, and the
first paragraph received a new principle: the WMA requires
the physician to respect human life(Declaration of Oslo on
therapeutic abortion, 2006). Thus, in the updated version of
the Declaration, the ethical and religious debate regarding the
moment of emergence of the right to life was resolved.

However, there are provisions in some legal acts that partially
indicate the emergence of certain rights from the moment of
conception. An example can be the possibility of being an
heir for a person conceived during the testator's life (The
Civil Code of Ukraine, 2023). But here, it is essential to note
that to realise these rights, a live birth must occur because it
is from this legal fact that a real opportunity to participate in

legal relations arises.

The third concept of the emergence of the right to life
relates to different intrauterine development terms. Medical

criteria favour this idea, according to which even people born
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before the average gestational age with a body weight much
lower than the norm are considered viable. The preamble to
the Declaration of the Rights of the Child states that because
of physical and mental immaturity, the child needs special
protection and care, including adequate legal protection, both
before and after birth (Declaration of the Rights of the Child,
1959). The obligation of such security is associated with the
first heartbeat in the 4th week of pregnancy, registration of
the electrophysiological activity of the brain in the 6th week,
reaction to painful stimuli, etc. But we cannot talk about an
unborn child's conscious, intentional actions as a
manifestation of free will. On the one hand, we can talk about
specific mindful intrauterine movements. On the other hand,
such a "child" cannot participate in civil legal relations,
which means that she lacks freedom of will from the point of

view of civil law.

Concluding this discourse, from the standpoint of law, the
right to life and free will arise only from the moment of birth.
We think that free will can be manifested in the right to life
through its three personifications: 1) no one can be arbitrarily
deprived of life; 2) the duty of the state is to protect human
life; and 3) everyone has the right to protect his life and
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health, the lives and health of other people from illegal

encroachments.

First, freedom of will is manifested by prohibiting arbitrary
deprivation of life. Art. 6 of the International Covenant on
Civil and Political Rights states that every person's right to
life is inalienable. Still, it is not absolute because, in certain
cases defined by law, the deliberate termination of human life
is allowed, for example, by applying the death penalty
(International Covenant on Civil and Political Rights,
1966).The right to life is enshrined in Article 3 of the
Universal Declaration of Human Rights: ‘Everyone has the
right to life, liberty, and personal integrity’(Universal
Declaration of Human Rights, 1948).1t can be assumed that in
countries where the death penalty and euthanasia are
prohibited, and life is declared the highest social value, the
right to life is still recognised as an absolute right. However,
this right may be limited even in such a case if it does not

qualify as ‘arbitrary’.

Arbitrary deprivation of life should be recognised as
actions or inactions that led to the death of a natural person in
violation of legislation. That is, in some cases, deprivation of

life may be justified. Let's consider several such reasons: the
25



The Social Scientist

death penalty, abortion, euthanasia, the actions of law

enforcement agencies, and the military.

The European Convention for the Protection of Human
Rights and Fundamental Freedoms establishes the complete
abolition of the death penalty(Protocol 6 to the European
Convention for the Protection of Human Rights and
Fundamental Freedoms concerning the Abolition of Death
Penalty, 1983). For countries that have not signed this
protocol, in which the death penalty is allowed as the highest
measure of punishment, deprivation of the right to life in this
way will be legal. Free will can occur even when a person is
deprived of his fundamental rights. For example, in the USA,
a criminal can choose the death penalty under certain
conditions. Recently, the list of types of capital punishment in
the United States has been expanded, and today it includes
injections with poison, the electric chair, the use of poison
gas, or the firing squad(Saakov, 2020). In this way, a person
can use his free will for the last time to choose the method of

his punishment and even his ‘last wish’.

Today, one can see a trend towards humanizing
punishments and reducing the number of death penalty cases.

A study by Amnesty International back in 2019 showed a
26
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31% decrease in the use of the death penalty in the world,
which reached the lowest figure in at least the last ten years
(the number of executions in 2018 fell to a ten-year low in
2019). This trend continues today. In 2020, it became known
that there were 483 executions in the world. These statistics
do not include China, where human rights activists believe
thousands of people are executed annually (Holubov, 2021).
In the US, where the death penalty is allowed, Joe Biden
opposes it, and judicial practice shows that since 2003, not a
single death sentence has been carried out at the federal
level(Saakov, 2020).At the same time, executions in Egypt
tripled compared to the previous year (Holubov, 2021).

For Slavic countries, the death penalty has always been an
unpopular punishment. For example, Ukraine abolished the
death penalty after gaining independence. The prohibition of
the death penalty in Ukraine is based precisely on protecting
the human right to life. This is confirmed by the decision of
the Constitutional Court of Ukraine, which states that life
imprisonment is a less severe form of punishment than the
death penalty; in the case of life imprisonment, the
inalienable right to life of a person who has committed a
grave crime is ensured (The case of replacing the death

penalty with life imprisonment, 2011).
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The basis for the prohibition of the death penalty is that it
acts as a complete limitation of a person's will when he no
longer has the opportunity to correct himself and influence
his destiny through his behaviour, actions, and manifestation
of will. The application of the death penalty should be
recognised as completely contradicting the principle of free
will. Particular attention should be paid to the artificial
termination of pregnancy as a bioethical issue related to the
manifestation of free will and the restriction of the right to
life.

The right to abortion can be considered from the right to life

and medical care standpoints.

The most debatable is the connection between artificial
termination of pregnancy and the right to life, because it is
not only in the right but also in the moral and ethical
dimension. N. Hoerster proves that a rational discussion of
the ethical and legal justification for abortion can only be
held by addressing the question of the right to life (Simon,
2000).

Today, the legislation of different countries is divided into
two camps: some countries prohibit abortions, and others

allow them. Countries in which abortion is wholly banned: El
28



The Social Scientist

Salvador, Nicaragua, Malta, the Philippines, Vatican City,
San Marino, the Dominican Republic, Angola, Mauritania,
Honduras,

Jamaica, Haiti, Puerto Rico, Suriname, Iragq, Senegal,
Gambia, Sierra Leone, Congo, Madagascar, Egypt, Taiwan,
Andorra, and Poland. The main arguments for banning
abortion is moral and ethical norms and the protection of

demographic interests.

Countries in which abortion is allowed are divided into
two categories. The first category includes countries that limit
abortions by indication, i.e., termination of pregnancy is
possible only if there is a reason, namely, if there is a threat
to the life of the mother, a threat to health, if the presence of
pregnancy is a consequence of a crime, or if the embryo has
complex genetic complications, a social reason. In Finland,
Great Britain, Zambia, Ethiopia, India, and Japan, abortions
are allowed only for socio-economic reasons. In the other two
groups of countries, abortions are permitted only to preserve
women's lives and health. In Liechtenstein, the UAE, Brazil,
Chile, Mexico, Venezuela, Paraguay, Luxembourg, Jordan,
Israel, Qatar, Kuwait, Pakistan, Thailand, Malaysia, and the
Republic of Korea, abortions are allowed only to preserve the

woman's life. The first category includes countries that limit
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abortions by time. Thus, in Ukraine, France, Switzerland,
Austria, etc., a woman freely decides to terminate a
pregnancy up to the 12th week. In certain cases, specified by
law, an abortion can be performed at 12 to 22 weeks’

gestation.

In most cases, opponents of abortion emphasise precisely
the deprivation of the embryo's right to life. Such a regulatory
position is enshrined at the level of national legislation, in
particular, in the Hungarian Law ‘On the Protection of the
Life’ of the Embryo, which is justified by the lack of legal
protection of the embryo when the law allows termination of
pregnancy due to the ‘occurrence of a crisis state’, by the
woman's decision (Jobbagyi, 1994).Regarding the status of
the human embryo, O. Miroshnychenko made the following
conclusions: 1) Today, the norms on the right to life, as
applied by international and national bodies for the protection
of human rights, do not protect the human embryo; 2) at the
same time, individual states and international law introduced
prohibitions, in particular, on the reproduction of embryos for
commercial purposes, on the preservation of embryos in a
test tube beyond a certain period,
etc.(Miroshnychenko, 2005).
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In countries where abortion is allowed, legislation regulates
such medical intervention in detail. For example, Art. 281 of
the Civil Code of Ukraine stipulates the following: 1)
artificial termination of pregnancy, if it does not exceed
twelve weeks, may be performed at the woman's request; 2)
in cases established by legislation, artificial termination of
pregnancy may be carried out at twelve to twenty-two weeks
of pregnancy; 3) the list of circumstances that allow
termination of pregnancy after twelve weeks of pregnancy is
established by legislation (The Civil Code of Ukraine, 2023).
The Fundamentals of Ukrainian Health Care legislation
stipulates that an artificial termination of pregnancy can be
carried out at the woman's request during an incubation of no
more than 12 weeks and sometimes during gestation of 12 to
22 weeks (The Fundamentals of Ukrainian Health Care
legislation, 2023). Criminal liability arises for illegal
abortions. The order of the Ministry of Health of Ukraine
approved the procedure for providing comprehensive medical
care to a pregnant woman during an unwanted pregnancy,
which defines the methods of performing abortions (On the
approval of the procedure for providing complex medical
care to a pregnant woman during an unwanted pregnancy,
forms of primary accounting documentation, and instructions

for filling them out, 2013).
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However, the legislation regulates termination of pregnancy
not from the standpoint of the right to life but from the
perspective of the right to medical assistance. That is, we are
talking about various individual non-property rights.

When discussing free will, we must understand that only the
mother has it. It was proven above that the embryo has no
free will in the civil legal sense. The right to life arises from
birth; therefore, only the mother acts as a patient with
individual non-property rights. Thus, free will is relevant
only regarding the right to medical care and the patient's right
to life.

Legislation protects the interests of the human embryo,
calling it a ‘person’ and not a part of the mother's organism
deprived of independent existence. If, according to
international and national legal acts, a human being in the
mother's womb is recognized as a child, then all norms
relating to the rights and interests of children apply to it,
including Art. 6 of the Convention on the Rights of the Child,
according to which every child has the right to life, which
means that abortion should be equated with murder, since
every unborn child has the right to life (Buletsa, 2004). Even
if one agrees with this position, the ability of the embryo to

have free will and dispose of its rights is doubtful. One can
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only assume the state's duty to protect the right to life of a
future person with free will after birth. Such views were
reflected in the conception of ‘the right to be born'. There is a
concept that to establish adequate guarantees of the right to
life in the context of the right to be born, it is necessary,
firstly, to legally limit the possibility of termination of
pregnancy for periods of more than 12 weeks exclusively by
medical indicators, and secondly, to regulate this issue by
law, not by-law regulations - a legal act (Cherviatsova, 2013).
It can be assumed that artificial termination of pregnancy can
be an arbitrary violation of the right to life only in cases
where it is carried out in violation of the legislation. But even
in such cases, we can only talk about the patient's right to life,

not the embryos.

Another situation arises when it comes to the patient's right
to medical assistance in the form of an artificial termination
of pregnancy. In this case, free will manifests the patient's
conscious consent to medical intervention. The presence of
free will, which is a guarantor of the legality of such
intervention, will be of fundamental importance here. For
example, if the patient concludes a contract for the provision
of medical services against her will due to the application of

physical or mental pressure on her by another person under
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her husband's will, In this case, there will be a vice of will
and a contestation of the deed.

Therefore, freedom of will is of fundamental importance
for legal relations on termination of pregnancy, and it is
possible to recognise as arbitrary deprivation of the right to
life only cases of provision of such services in violation of

legislation.

The following variant of arbitrary deprivation of the right
to life is euthanasia, which deliberately ends a person's life to
relieve suffering (NHS, 2020).Euthanasia is divided into
active (administering medical drugs to the patient or other
actions that lead to quick and painless death) and passive
(deliberate termination of supportive therapy by doctors,
failure to perform appropriate actions). Depending on this
division, countries are distinguished where euthanasia is
prohibited and permitted. Countries where active euthanasia
is allowed include the Netherlands, Belgium, Luxembourg,
Colombia, Canada, Spain, New Zealand, and Switzerland.
Countries where only passive euthanasia is allowed include
Australia, Portugal, Uruguay, Great Britain, France, India,
Argentina, the USA, Denmark, Finland, Norway, Sweden,
Hungary, Germany, Greece, Israel, Latvia, and Lithuania.

Euthanasia is prohibited in most countries.
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The manifestation of free will depends on the type of
euthanasia, namely its division into voluntary and forced.
Depending on the will of the patient, euthanasia is divided
into two categories: voluntary, that is, the application of
drugs or other means to an incurable patient, which leads to
an easy and peaceful death at the request of the patient, who
1s aware of his actions and can control them, and forced,
which means causing an easy death with the help of
appropriate means and activities of a terminally ill person,
but at the decision of family members, legal representatives,
or public institutions(Alpers& Lo, 1997).Voluntary
euthanasia is a direct embodiment of free will, but we must
understand that giving consent to euthanasia under the
influence of drugs may call its voluntariness into question.
Forced euthanasia is a manifestation of free will only when
the patient has previously, with a clear mind, given
unequivocal consent to it through a conscious expression of

will.

The prohibition of euthanasia is based on the declaration
of human life as the highest social value and its inviolability.
Therefore, regardless of a person's will, doctors must save a

terminally ill patient. Even when the patient is in a coma, and
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the impossibility of returning to a whole life is ascertained,
her right to life is higher than her freedom of will. At the
same time, the right to life becomes subjective and does not
depend on the patient's will. Judicial practice contains

justification for the fallacy of such a position.

As B. Chan and M. Somerville noted, the Carter v.
Canada (Attorney General) case will probably be one of the
most significant decisions ever issued by the Supreme Court
of Canada because all nine justices agreed that an absolute
prohibition of ‘physician-assisted death’ constituted a
violation of sec—7 of the Canadian Charter of Rights and
Freedoms(Chan & Somerville, 2016).We can say that this
case became the main impetus for the legalisation of

euthanasia in Canada.

In 2011, Gloria Taylor, diagnosed with amyotrophic
lateral sclerosis, challenged the constitutionality of the ban on
assisted suicide in the Criminal Code of Canada, which
prohibited euthanasia. The main argument in this case was
the assumption that such a ban is discriminatory and violates
a person's right to life, liberty and security, which does not
correspond to the fundamental principles of justice(Carter v.

Canada, 2015).Prohibition of euthanasia is a severe limitation
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of freedom of will and leads to additional patient suffering.
The state unjustifiably forces a terminally ill patient to wait
for death, suffer, or look for other ways to take his own life,
which further increases his suffering (suicide, help of

relatives) and suppresses his honour and dignity.

The above refers to our understanding of the right to die.
Normatively, such a right is not established and consists of
renouncing the right to life. In this matter, the central place is
occupied by the definition of the goal. It is implied that the
commission of actions or inaction—the goal of one's death,
denies the right to life. If dangerous activities are not aimed
at the onset of one's death, their qualifications must differ.
For example, stunt performers put their lives in great danger,
and doctors conduct dangerous scientific experiments on

themselves.

The manifestation of free will in these cases will depend on
the goal. However, in any situation, doctors must save a
person's life. Even if a person makes constant suicide
attempts of his own free will, the interest of society in saving
his life will be greater than his right to die. In other words,
the personal non-property right to life is superior to free will.

Contrary to this concept, P. Tiensuu defines the right to life
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only as the right not to be killed (Tiensuu, 2015). This
position stipulates that the right to life is restrictive regarding
directing a person's will to murder or commit it without

intention.

Understanding the right to life only as a restrictive one
gives reason to raise questions about the legality of banning
euthanasia and the right to suicide. This issue was raised in
Pretty v. United Kingdom(Pretty v United Kingdom,
2002)andformulated by the Federal Court of Switzerland in
the formula of whether the Convention conveys to mentally
competent individuals, via the right to self-determination, the
‘freedom to commit suicide, and consequently the impunity

of an individual who might assist at that end’.

This issue was raised in Pretty v. United Kingdom(Pretty v.
United Kingdom, 2002)and formulated by the Federal Court
of Switzerland in the formula of whether the Convention
conveys to mentally competent individuals, via the right to
self-determination, the ‘freedom to commit suicide, and
consequently the impunity of an individual who might assist

at that end’ (Haas v. Switzerland, 2011).
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Actions by law enforcement agencies and the military can
be recognised among the legally permitted grounds for
limiting the right to life. National police laws define a list of
policy measures that are preventive or coercive and limit
certain human rights and freedoms. The police measure is
used exclusively for the execution of police powers. The
chosen police measure must be legal, necessary,
proportionate and effective and it is recognised as legal only
if it is legally prescribed. The police measure selected is
considered essential if it is impossible to apply another step
for the performance of police powers or its application will
be ineffective, and also if such a measure will cause the least
harm to both the addressee of the bar and other persons. Also,
the police officer's actions must be proportional, considering
that the damage caused to the rights and freedoms of a person
protected by the law or to the interests of society or the state
does not exceed the good for the protection of which it is

applied.

Police measures are divided into preventive and coercive
measures, and the coercive measures include the possibility
of using physical influence, unique means, and firearms.

Each of these measures is regulated in detail by legislation,

39



The Social Scientist

and in no case can the purpose of their application be

deprivation of the right to life.

A police officer may use physical force, including unique
methods of struggle, to ensure personal safety or the safety of
other persons, to stop an offense, or to detain a person who
has committed a crime if the use of other police measures
does not ensure that the police officer fulfills the powers
assigned to him by law. The following police measures can
be distinguished: 1) handcuffs and other means of restricting
mobility; 2) rubber and plastic batons; 3) means equipped
with lachrymatory and irritating substances; 4) means of the
forced traffic stop; 5) devices, grenades, ammunition, and
small explosive devices for destroying obstacles and forcibly
opening premises; 6) electric shock devices of contact and
contact-distance action; 7) special marking and coloring
means; 8) devices, grenades, and ammunition of light and
sound action, as well as means of acoustic and microwave
impact; 9) water cannons, armored vehicles, and other special
vehicles; 10) devices for firing cartridges equipped with non-
lethal rubber or metallic projectiles similar in their properties;
11) means equipped with safe smoke-generating
preparations; 12) service dog; 13) service horse (About the

National Police, 2023). All outlined means are aimed at
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completing the offense, and the type and intensity of coercive
measures are determined considering the specific situation,
the nature of the offense, and the individual characteristics of

the person who committed the crime.

Speaking about the limitation of the right to life and, as a
result, freedom of will, the greatest danger is the possibility
of using firearms by the police, which is the most severe
coercive measure. A police officer is authorized to store and
carry firearms, as well as their use, only when he has
undergone appropriate special training. The use of firearms is
allowed only in extreme cases: 1) to repel an attack on a
police officer or members of his family in case of a threat to
their life or health; 2) to protect persons from an attack that
threatens their life or health; 3) for the release of hostages or
persons illegally deprived of their liberty; 4) to repel an
attack on objects under protection, convoys, residential and
non-residential premises, as well as release such objects in
the event of their capture; 5) to detain a person who was
caught during the commission of a grave crime and who is
trying to escape; 6) to detain a person who offers armed
resistance and tries to escape from custody, as well as an
armed person who threatens to use weapons and other objects

that threaten the life and health of people and a police officer;
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7) to stop the vehicle by damaging it if the driver's actions
pose a threat to the life or health of people or a police officer

(About the National Police, 2023).

A police officer is authorized to use a firearm only to inflict
such damage on a person as is necessary and sufficient in
such a situation to repel or stop an armed attack immediately.
A police officer is authorized to use firearms in the event of
an armed attack if it is impossible to prevent or eliminate the

relevant attack by other means.

Thus, if a police officer uses a firearm in the conditions
provided for by law and, during its use, the causes of health
are incompatible with life, it cannot be qualified as murder,
excess of official duties, etc. In this case, the goal of the
police officer's actions and the absence of intent will be of
fundamental importance because criminal liability will be
incurred for intentional murder. T. Wicks proves that, in
some circumstances, lethal force may, therefore, be justified,
but only if it can be regarded as reasonable in the
circumstances (Wicks, 2010).

A similar situation can be traced to the actions of military
personnel. The peculiarity here will be in cases where a

serviceman takes the life of a soldier on the opposite side.
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Such issues should be qualified, considering international
humanitarian law and the rules of warfare. This topic
deserves a separate study, but it can be noted that the freedom
of will of the parties can be directly aimed at the deprivation
of life and will not be considered a criminal offense if
international law has not been violated. As I. Park says, a
state’s substantive right to life obligations do not cease during
the armed conflict but are modified by reference to the
applicable international humanitarian law, such that a
violation of the right to life can only occur where there is a
violation of applicable international humanitarian law that

regulates the use of lethal force (Park, 2018).

The situation when death occurs due to a sports competition
is recognized as debatable. For example, a boxer throws a
punch during a match, resulting in death or bodily injury.
Normatively, we should qualify such actions as murder due
to carelessness, beatings and stabbings, intentional grievous
physical harm, intentional moderate bodily harm, etc. But in
practice, such actions qualify as accidents only in the event of
death. This situation is also directly related to the issue of
free will. This legal qualification is based on the lack of
intent to cause bodily harm leading to death. This is what

determines the practice of not taking criminal responsibility.
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Another argument is the numerous contracts between athletes
and internal sports rules and regulatory documents. At the
same time, the normative possibility to limit or clarify the
norms of criminal legislation through civil law contracts is

not provided for in the laws.

Summarizing the issue of the prohibition of arbitrary
deprivation of life, the content of Art. 2 of the European
Convention for the Protection of Human Rights and
Fundamental Freedoms. Thus, the cases of the unavoidable
need to use force, which may lead to loss of life, include the
following: 1) when protecting any person from illegal
violence; 2) when making a lawful arrest or preventing the
escape of a person lawfully in custody; 3) in actions legally
committed to suppress a riot or mutiny (European
Convention for the Protection of Human Rights and
Fundamental Freedoms, 1950). At the same time, the
European Court of Human Rights emphasizes the conditions
of reasonableness, expediency, and absolute necessity in
cases of the use of weapons by representatives of the police

and military personnel.

Free will can manifest in the right to life through the state's

duty to protect human life. The practice of the ECtHR shows
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that the responsibility of the state to guarantee the human
right to life should be considered such that it involves taking
adequate measures to ensure the safety of individuals and, in
the event of severe injury or death, the application of an
effective independent judicial system that will guarantee legal
means capable of establishing the facts, bring the guilty to
justice, and ensure adequate compensation (Prilutskiy v.
Ukraine, 2015). The duty of the state to protect human life
has a double meaning for freedom of will. On the one hand,
without guaranteeing the protection of the right to life, the
ability to exercise free will is also called into question. On the
other hand, the protective duty of the state limits freedom of
will. Above is an example of a person not having the right to
refuse emergency care. In such a case, the duty of the state to
protect the right to life and the public interest in saving
energy is recognized as higher than the will to refuse medical

care and the right to life.

The state's duty to protect human life consists of the
following elements: 1) establishment of legal (criminal)
responsibility for unlawful encroachment on human life and
unlawful deprivation of life; prohibition to take the life of any
person arbitrarily; 2) prohibition of extradition of a person to

a state in which the death penalty may be applied to him; 3)
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prohibition of deportation of a person to a state in which there
will be a threat to his life; 4) introduction of organizational
and legal means of protection of the right to life, in particular
under conditions when there is a high probability of an
absolute threat to human life; 5) introduction of legal
guarantees for the protection of a person who protects his life
and health or the life and health of other people from illegal
encroachments (Tatsiiet al., 2011, p.187).

From the practice of the ECtHR, it is possible to see cases
where the state failed to fulfill its obligations to protect
human life. Gorovenky and Bugara v. Ukraine established
that the state authorities did not take sufficient measures to
protect society from a specific person about whom they knew
the public danger. Therefore, they were obliged to act
appropriately (Gorovenky and Bugara v. Ukraine, 2011). In
the case of Gongadze v. Ukraine, it was proved that the state
authorities did not fulfill their positive duty to protect a
specific person’s life from a threat of the existence of which
they were informed (Gongadze v. Ukraine, 2005). The Kats
and Others. v. Ukraine case established that the HIV-infected
person in custody was not provided proper medical care (Kats
and Others v. Ukraine, 2008).In the case of Matushevskyy

and Matushevskav v. Ukraine (2011), it was emphasized that
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a proper explanation was not provided regarding the
circumstances of the death of a person who was kept in
custody (Matushevskyy and Matushevska v. Ukraine, 2011).
In the case of Shchokin v. Ukraine, it was found to have
failed to fulfill its obligation to ensure the safety of prisoners

(Shchokin v. Ukraine, 2010).

As we can see, the state's duty to protect human life has
various manifestations. This duty is recognized as dominating
and limiting free will. Regarding the positive responsibility of
the state, the ECtHR emphasizes that Article 2 of the
Convention obliges the state not only to refrain from
intentional and illegal deprivation of life but also to take
appropriate measures to protect the lives of those under its
jurisdiction (Kurylo, 2017).In the context of this duty, the
issue of freedom of will is more relevant for representatives
of state bodies that protect human life. Their free will must be
directed toward the fulfillment of these duties. By protecting
human life, they protect the ability to exercise free will.

Freedom of will can be manifested in the right to life through
the right to protect one's life and health and the lives and
health of other people from illegal encroachments. The right
to self-defense of the life and health of a person and a citizen

from unlawful encroachments is a measure of possible
47



The Social Scientist
behavior provided and guaranteed by the state, which can be
manifested both in the intellectual and direct physical activity
of a person, carried out to defend the natural human rights
provided for by the internal state as well as international
norms, and is based on the principles of law and other social
standards of behavior that do not contradict the universal

rules of living (Horyslavskyi, 2003).

To protect life and health from illegal encroachments, the
regulatory possibility to choose any form of protection, both
jurisdictional and non-jurisdictional, is provided at one's own
will. Based on the specific situation, a person independently
decides how to protect his rights. Until the public interest
becomes higher than the private one, the freedom of will in
choosing a way to preserve the right to life will be limited

only by the regulatory framework.

Conclusions

The research proves that the right to life is based on free will.
It can be assumed that free will should also be defined as
individual non-property rights. However, for such a

conclusion and a holistic understanding of freedom of will in
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civil law, it is necessary to investigate its meaning in all
individual non-property rights.

Summing up, we reached the following conclusions:

1) The free will of a physical person arises from the moment
of his birth, and its scope changes throughout his life. This
volume may increase due to intellectual development, a
change in civil capacity and status, or a decrease in cases of
limited civil capacity, a change in legal status, or the
recognition of a person as incompetent.

2) Free will can be manifested in the right to life through its
three personifications: a) no one can be arbitrarily deprived of
life; b) the duty of the state is to protect human life; c)
everyone has the right to protect his life and health and the
lives and health of other people from illegal encroachments;
3) Individual non-property rights to life are higher than free
will.

Considering the above, it should be emphasized that the
transformation of society must take place with respect for
fundamental human rights, especially the right to life and
freedom of will. This confirms the relevance and importance

of this topic and requires further research.
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