
ABSTRACT

One of the main themes of .iouth African history is the 

modification of African tribal life ana institutions by the 

impact of the whit* society* £ota i>riti&h officials ana 

settlers played a part in this process, but with v^ry differ­ 

ent motives and effect. The British, anxious above all tlafc 

to save defence expenditure, were not prepared to risk 

provoking a war and had very little incentive to invest largt> 

sums in the administration of tne tribes. settlers, on the 

other hand, had a vested interest in manipulating tribal 

society for their own ends: not only did their personal 

security rely upon quiescent tribesmen, but so did the economic 

development of the colony, dependent aa it was on trad*? and 

labour. in addition, the settlers lived, at least along the 

eastern border, in close contact with the tribes, and were 

therefore more conscious than officials of those aspects of 

tribal life which offended Victorian Christianity's ideas of 

decency and morality. X'ribal society was regulated by tribal 

law under the control of the chiefs; in order to attack 

aspects of the society, alterations had to be enforced in 

tribal law. As a result, once the grant of Responsible 

Government in 1&72 gave the settlers control of their own 

internal affairs, uape policy on tribal law becomes of 

particular Interest as a study of how a colonial society 

attempted to impose often unwelcome changes on an indigenous



people, and with what results for both societies. At> the 

problem presented by the African tribe & bulked BO large in 

the settler view, there is very little documentation avail­ 

able on the position of the few £hol and aan atill living 

in tribal units, and they have not been included in this 

study*

The Gape at thie time was not attempting control by a 

single policy. For historical reasons it had inherited two 

contrasting policies in two separate areas for dealing with 

tribal law and societies* Within the colony, tribal law 

received virtually no recognition except illegally from 

magistrates faced with the impossibility of implementing the 

iioman-ljutch law of the Oape in totally tribal setting&; 

within liasutoland, on the other hana, the policy was to 

administer tribal law and by degrees to introduce colonial 

law and values to the society. A variation on the latter 

theme was found in the I'ranskeian territories, where until 

1&7^ Oape officials nad no legal power to do more than advise 

the chiefs of what actions would be displeasing to the govern­ 

ment; but by a deliberate policy of pretence they assumed 

the powers of magistrates and established a large administra­ 

tion. This gave rise to certain problems peculiar to the 

area. .both policies required the use of resiaent magistrates, 

to hear cases after or in lieu of the chief. This automatic­ 

ally challenged the chiefs' authority and aroused their 

hostility even where none had initially existed. Yet



virtually no force was normally available to the magistrates 

for dealing with opposition.

A detailed study of the way in which officials attempted 

to overcome these difficulties and implement the policies, and 

with what results, must of necessity be largely descriptive, 

but an attempt has been made to evaluate the success of the 

policies in achieving their aims, the mechanisms involved, 

the reasons why the policies succeeded or failed, and the 

results which were implicit in them. Particular attention 

has been devoted to the effects of the policies on the 

different sections of African society and their reactions* 

To avoid much duplication of details of the mechanics of 

magisterial rule, the system has been dealt with in detail 

in the context of Basutoland, and the chapter on the Transkeian 

territories is used to concentrate on points of contrast and 

difficulties peculiar to the area as a result of ite consti­ 

tutional and other problems. Although Britain's role as 

protector of the tribes was very muted after the grant of 

Responsible Government, it has also been touched upon where

By 1380 events had forced the Gape Parliament to realize 

the importance of its policies on tribal law, and the report 

of the Commission on Native Laws and Oustoms, which appeared 

in 1883, provided a detailed survey of past policies, the 

current situation, and made recommendations for future action 

in the light of the experience of many countries with * native 

problems 1 . It marks the end of an era of haphazard policies



on tribal law in the Transkeian territories, and coincided 

with the end of the Gape's rule in Basutoland. It also 

virtually coincided with a change of government which 

probably determined the future policy on tribal law followed 

in the Gape Colony proper. It therefore mrks a suitable 

point at which to take stock of the Cape's initial attempts 

to rule tnrough or despite tribal law.

These show the impossibility of using legislation and a 

handful of white officials to attack a self-sufficient society's 

laws. The African tribal societies in the Gape Colony proper 

continued to a large extent to ignore the colonial iiiachinery 

of law provided for their use, unless driven into the world of 

the colonists by economic or other factors* Strong inducemorfc 

was necessary to make a tribesman abandon his chief's court. 

Only where magistrates recognized tribal law - illegally in 

the Gape, legally in liasutoland, and later in the Transkeian 

territories - did they have greater success in gaining control 

of the society through legislation and the magistrates' courts. 

Ironically, to be able to destroy the system they had first to 

use it*

But the establishment of the government in control auto­ 

matically created divisions within the society and deepened 

existing ones* While these divisions could in general be 

manipulated to ensure that the government did not face a com~ 

bined opposition, a blunder on the part of officials or the 

Cape government could unite the tribe in attack. In such



situations the only hope the government had of maintaining 

power was to be able to demonstrate that it had adequate 

power to protect its friends and punish its enemies 

immediately. Where it was unable to do this, as in Basuto- 

land, it had no hope of re-asserting control of the situation.

But where it succeeded in remaining in command of the 

situation, the aystoa used in Basutoland and the Iranskeian 

territories, in conjunction with economic and missionary 

influences, was highly effective in rapidly breaking down 

tribal authority and leading to the absorption of tribesmen 

into the colonial society. How much it depended on and 

interacted with other forces in achieving such an aim has 

been emphasized throughout this study? but it certainly 

hastened the process and must hear some of the responsibility 

for the repressive reaction which followed from a minority 

white society unprepared for competition from Africans for 

land and jobs.

The volume of relevant material for a study of this 

nature is enormous, despite a fire in 1892 which destroyed 

many early Native Affairs Department files. The most 

valuable papers were mainly in the archives of London, Cape 

Town and Maseru, although the printed parliamentary papers 

also contained much useful material. However, there are 

difficulties in discovering what the provisions of the tribal 

law were before it was affected by the colonial society: the 

detailed evidence of the 1880-83 commission came relatively 

late in the day, and early evidence is neither detailed nor



consistent, and lacking altogether on some tribes. Unfor­ 

tunately too, any study of African responses to colonial 

society in this period inust inevitably suffer from tht atfect 

of one-sidedness in being nearly all written by white
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PREFACE

Much has been written about the methods used by the 

present South African government to impose its will on the 

Africans within the borders of the Republic; less attention 

has been directed to those used in the South African colonies 

in the period of conquest and colonization, when as yet un­ 

broken tribes were first brought under the rule of the colonial 

societies. David Welsh's recent study of the system which
4

Shepstone established in Natal has provided a detailed record 

of how control was exercised there, but no similar study exists 

of the methods used by the only other South African state which 

set out systematically to rule the tribesmen with which it came 

into contact - the Gape. The subject has been touched on by 

many historians, but the actual mechanism has not been examined 

whereby a magistrate, quite often with only a clerk and two 

policemen, could impose on anything up to 40,000 tribesmen a 

code of foreign and often inappropriate laws. Nor have the 

effects it had on tribal law and society in this early period 

been examined in detail.

The initial steps to establish control over the tribesmen 

were taken long before the Cape colonists gained control of 

their own internal affairs, but the British officials were 

anxious above all else to save defence expenditure; if modify­ 

ing tribal society would provoke rebellion, then tribal society

1 D. Welsh, The Roots of Segregation (Cape Town, 1971).
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would be left untouched as much as possible. The colonists, 

on the other hand, were concerned not only about their personal 

security, but also about the future economic development of the 

colony, which in turn depended on peace, labour and markets. 

Their closer contact with the Africans also left them more 

aware than British officials in Cape Town of the many facets 

of tribal life which were contrary to Christian morality and 

Victorian propriety. They therefore had a far greater interest 

in altering tribal society to meet their labour and trade require­ 

ments and their prejudices. To do this, they had to attack its 

internal structure, which was governed by tribal law; and so 

the Gape's policies on tribal law become of particular interest 

after the settlers were given Responsible Government in 1872. 

Legislation explicitly only for Africans was frowned on in this 

period, and was as yet relatively unimportant as a method of 

control, by comparison with what it was later to become.

In 1872 the Cape took control of two tribal areas already 

annexed to it: British Kaffraria and Basutoland. With each 

it had inherited a policy on tribal law which for historical 

reasons! were very different from each other. In the years that 

followed it annexed Griqualand East, Fingoland and the Idutywa 

Reserve in 1879» set in motion the annexation of Gcalekaland, 

Thembuland and Emigrant Thembuland, and annexed G-riqualand West 

in 1880. This last territory contained very few Africans 

apart from the migrant labourers on the diamond fields - only 

a few Xhosa, Rolong, and part of the Thlaping clan which came 

under the control of the chief Jantje, who was living in British
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BecAuanaland. As it was simply ruled as part of the Gape 

Colony and African administration in the area was very poorly 

documented, it has not been included in this study. But the 

Cape found in the Transkeian territories a new field for experi­ 

ment in managing tribal societies and the problems it encountered
provide.

there^j interesting contrasts to the situations in the other two 

tribal areas it already administered. By 1880 the Cape 

Parliament had realized the necessity fcr reviewing its various 

methods of dealing with the Africans under its control. The 

report produced by the Cape Native Laws and Customs Commission 

in 1885 for the first time consciously formulated future policy 

in the light of its experience in ruling the tribes.

The need for studies of African responses to colonial 

policies has been stressed by the most recent school of South 

African historical writing, and an attempt has been made in this 

dissertation to investigate the effect of tribal law policies on 

the African societies involved. The difficulty of finding 

evidence which has not been filtered through missionary, official 

or settler writing has not in this case been met by taking oral 

evidence: tribal law has been so altered by legislation in 

South Africa over the last hundred years that it was felt the 

effects of early changes and the details of unwritten law as 

administered by tribal courts a century ago were probably better 

recorded by contemporary observers. The almost overwhelming 

amount of material relating to this subject to be found in the 

Cape, Lesotho, and British official records provides an abundance

I am indebted to Inez Sutton for making available to me the 
extensive research material for her dissertation on this area.



of witnesses, of many political shades of opinion. But any 

study of this topic can of necessity only touch upon the 

results of contemporary economic changes on tribal society, 

and therefore provide only a partial view of the effects of 

the colonial society. It is hoped that this detailed study 

of one aspect of the process will assist towards a fuller 

understanding of the many others involved.



CHAPTER ONE

THE MON-GOVEBHMEHTAL AGl^TS AND

OF OHMGi, l*i AFKlQAli LAW 1

5
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*  African society and its lav

The Bantu-speaking tribes arrived in South Africa as a 

result of a process of expansion and colonization begun by 

their forefathers far to the north many centuries earlier. 

They probably first crossed the Limpopo during the tvelfth 

century and by the eighteenth century were as far south as

 tiie Fish Hiver, vhere they first caaie into conflict vith the
2 Dutch colonists expanding northward from the Gape Colony.

The luckless original inhabitants of the- area, small yellow- 

skinned men who belonged to two closely related peoples known 

to the colonists as 'Hottentots' and 'Bushmen 1 , were slowly 

pushed north by the colonists and expelled or absorbed by the 

advancing tribes.

These tribes were divided into various language groups, 

of which the Gape was to coine into contact during the eight­ 

eenth and nineteenth centuries with two - the Hguni and the 

Sotho. The Nguni lived along the eastern coastal corridor

This chapter is based on a number of sources apart from those 
specifically cited, viz: lu.ri. Ashton, The Basuto (London, 1952); 
i,.H. Brookes, The History of Native Policy in South Africa 
(Pretoria, 2nd edn., 1927); ^» Casalis. The Basutos (London. 
t861, translated from Les Bassoutos. Paris, 1659); D.F.
berger, History of the Basuto* Ancient and Modern (rewritten in 
iinglish by J.G. MacGregor, London, 1912); X.G. Klias, The 
Mature of African Gus ternary Law (Manchester, 1956); H. Kuper 
& L. Kuoer (eds.). African Laws adaptation and Development 
(Berkeley, 1965); H.W. Lee, Introduction to Koman-Dutoh Law 
(Oxford, 1915); J» Lewin, An Outline of Native Law (Gape Town. 
4th ed., 1966); !  achapera (ed.). The Bantu-speaking Tribes 
of South Africa (London, 1937); W. ^haw, The Story of iav 
Mission in South- i^astern Africa (London, 1860); J.u. 
The South-astern Bantu (Johannesburg. 1930); G. Wille, 
Principles of South African Lav (Cape Town, 1937); M. Wilson 
& Lm Thompson (eds.). Oxford History of South Africa (London, 
1969); and many of the docuiaents cited in chapters 4, 5>£and 
7 below.

p
These colonists vere governed by Konian-Dutch law, later to be
modified by ±Jiglish .law after the Gape becane an iunglish colony.
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formed by the sea on the one side and the escarpment of the 

central plateau on the other. They spoke what were virtually 

dialects of the same language and shared a common culture to 

a large extent. The Sotho, who had settled on the interior 

plateau, were more diverse, dividing into the Tewana to the 

west, the Southern kotho who moved off to the south-east into 

what became Known as iransorangia and ^asutoland, and the 

Northern Sotho who moved east into what became the central 

and northern Transvaal. Yet despite these differences, the 

Jtiguni and Sotho shared a basically common culture.

Both were cattle-keepers and cattle meant far more to 
them than a mere source of food and clothing. Cattle 
were the only currency in which the dowry validating 
a marriage could be paid. They were the only accep­ 
table sacrifice on important ritual occasions-and 
their possession was the sign of social status. The 
cattle enclosure (Kraal)' was the centre of every 
settlement not merely in the physical but also in 
the social sense, in this area, ritually taboo to 
women, the men would gather to discuss questions of 
policy or law. In addition to their herds, however, 
the two groups also practised agriculture. Millet, 
the staple crop, with the later addition of maize, 
was planted mainly by the women, and corn not, needed 
for-immediate consumption was stored in covered pits 
beneath the surface of the cattle enclosure. It was 
this mixed economy which enabled the Bantu to maintain 
relatively high population densities and to develop 
more complex social and political institutions than 
their predecessors.^

Tribes did not usually consist of more than a few thousand 

members, most of whom would be members of the lineage from 

which the chief and many of his officials and advisors were 

drawn  In addition, individuals and families who belonged 

to other clans would join the tribe and, in return for 

protection, adopt the ancestors of the chief as their own

The term 'kraal 1 was also used to refer to the whole family 
settlement.

2J.B. Omer-Oooper, The Zulu Aftermath (London, 1966), p. 14.
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protectors and his cause as theirs, even where this meant 

fighting their own clansmen during a war, Hor was the chief 

only the religious and military leader of his people; he 

was also civil and judicial head of the tribe: he provided 

for the needy, his decisions were in theory final in all 

political matters and hia court acted as the ultimate court 

of appeal from all other courts.

But in practice, except in the rare cases where a chief 

was in a particularly strong position to manipulate tribal 

loyalty, patronage and faction rivalries, he was unable to 

override the customs of the tribe against the will of .the 

people,

[A chief's] will was tempered, and to a large extent 
controlled, by a council so weighty and influential 
that no step of serious tribal importance was taken 
until the whole matter had been 'discussed by it at 
length. If a chief who attempted to change a law or 
custom^ did so withoug consulting his councillors and 
without allowing the change to be publicly and thorough­ 
ly canvassed before it was adopted, 2 the possibility 
would be, if the law were at all objectionable, the 
disaffected portion of his tribe would withdraw its 
all .giance from him and transfer it to some subordinate 
chief of the saoie clan,5

Councillors on such occasions would probably be all the 

important subordinate chiefs of the tribe - usually close 

relatives of the chief or related to him by marriage - but

There has been a tendency for outside observers to believe 
that no distinction could be drawn in tribal society between 
custom and law, but this is inaccurate: laws were customs 
the breach of which rendered the offender liable to a specific 
penalty at the discretion of a judicial functionary, while 
breach of a custom would render an offender liable to abuse, 
ridicule or ostracism at the worst,

2Among the Southern Sotho it was normal befc re important changes
were made to hold a national assembly or pitsp of all adult men, 
where great freedom of speech was allowed,

^G,M.B. Whitfield, South African Native Law (Gape Town, 2nd edn., 
1948), p. 3.
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in daily affairs he would also have a council of confidential

advisors to whom he was expected to listen. These advisors,

many of whom would be relatives, would be influential men

in close touch with their own local section of the tribe.

If he went against their advice, he was likely to have trouble,

while if he had their agreement and support he could normally

be sure his wishes would be respected.

Apart from their other duties, these advisors would assist 

the chief to judge cases, including appeals, arising from the 

laws; most cases were heard in the first instance by the 

lesser chiefs and headmen in their districts, uoually with 

the assistance of the local heads of villages or men of 

importance. Sub-chiefs had wider jurisdiction than headmen, 

and some of the more serious crimes could be tried only in a 

chiefs court. Sometimes there would be a hierarchy of sub- 

chiefs, each responsible to the chief above him, as was for
2 example created by the Basuto system of 'placing*. At the

bottom of the pyramid of those in authority were the kraal- 

heads, who were responsible for all those resident in their 

kraals, just as each chief was responsible for everyone under him.

Blood feuds between or within families were not allowed 

as a means of obtaining retribution between members of the 

same tribe; although self-help was permitted if an offender 

was caught in the act, criminal oases were always heard in

Villages were not common. The Mguni, owing to fairly plentiful 
water supplies in theifc territory, tended to live in scattered 
kraals; the &otho more often lived in villages.

o 
For a detailed account of the 'placing* system, see G.I. Jones,
'Chiefly Succession in Basutoland 1 in uuccession to bj.gh Office. 
J. Goody (ed.) (Cambridge, 1966).
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the courts, and if in civil cases agreement could not be

reached by direct discussion between the people concerned,
•")

the complainant had to resort to the courts. In his funda­ 

mental approach to law and justice as something to be admin­ 

istered by public courts, the tribesman's attitude did not 

therefore differ a great ueal from that of the colonist; 

nor in most cases were the elements of how a case was con­ 

ducted very different in tribal as opposed to colonial courts: 

both heard evidence for the two sides in the case and passed 

judgment accordingly. But in the details of how each 

society attempted to reach a just decision, there were great 

differences. In tribal courts there were no strict rules 

of evidence or procedure.

Time was not considered an important element in the 
trial, which was allowed to drag on until every source 
of information likely to throw light on the point at 
issue had beon investigated, and until every member 
of tht; tribe who felt like it had cross-examined the 
parties and had made any statement calculated to - 
assist in the elucidation of the matter in dispute.

iiven strangers were free to give their opinions and participate 

in the trial. Shere were no professional lawyers in tribal 

society and each party in the case (and his relatives and 

friends) would put his case. In a criminal case the accused 

would be repeatedly cross-examined. Women, children, close 

relatives and spouses were, all competent witnesses, hearsay

Usually at a special meeting attended by their close relatives 
and presided over by the offenders kraalhead.

p Ihis remedy was not open to him where he was wronged by the
senior chief of the tribe, since it was virtually unknown for 
a chief to be sued in his own court. If, when approached 
privately, a chief refused to make reparation, the tmn had no 
remedy except to transfer his allegiance to another chief, if 
he could.

^2.K. Matthews, 'Bantu Law and Western Civilization in South 
Africa: A Study in the Clash of Cultures' (Yale Univ. M.A. 
thesis 1934), p. 197.



evidence was valid (though it carried less weight), and in 

most tribes witnesses were present throughout* the proceeding. 

Although evidmce was not given on oath, a witness might be 

challenged to swear an oath at any stage in the proceedings 

to impress the truth of his evidence upon the court, and would 

then swear by whatever the tribe held most sacred. However, 

perjury was not always punished when detected, and it was 

accept ud as a part of litigation tactics that the litigants 

might use unscrupulous methods. Inability to understand the 

white man's complicated rules of evidence and procedure was 

to make for much disillusionment with the white aan's justice 

in future legal contact between the races.

As the law in which they dealt was rooted in established 

custom, precedents were of the utmost importance. In a 

society without writing, as tribal society waa before the 

arrival of the white man, most men could perform feats of 

memory which were moat impressive by the standards of a literate 

society. Precedents had to be carried in men's memories, and 

old men could quote in great detail cases of a similar nature 

which had been tried many years before. Although established 

principles were strictly followed, because of this unwritten 

state of the law it could be adapted to changing conditions 

almost imperceptibly. Bold innovations, however, were rare, 

and ae a result of this communal nature of legal settlements and 

trials, and communal participation in the legislative process, 

most tribesmen had more than a nodding acquaintance with the 

law and did not regard it as a set of inexplicable rules.
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Once a case had been thoroughly discussed, the chief 

or headman would deliver his Judgment. As the matter had 

been argued at length, the decision normally gave general 

satisfaction in the tribe, which would feel that justice 

had been done. Refusal to carry out a decision of the 

chief's court (or an order to appear before it) was regarded 

as treason - a major crime for which in such cases the 

penalty was confiscation of property and even possibly death. 

The chief was entitled to keep part of the fine in civil 

cases in payment for his services, and such payments formed 

pert of his regular income. In addition, as tha defendant 

or accused had to be given notice of the case against him and 

the date of the hearing, a court messenger would often have 

been employed, and would also have to be paid from the 

Judgment debt. The same would apply if his services were 

required to enforce the Judgment. The concept of 'costs' 

was therefore familiar to the tribesman. But since in civil 

law casts the gainer paid the costs, often a high percentage 

of what he recovered, the system of law subsequently introduced 

by colonial magistrates was to prove preferable in this respect.

Chiefs would usually have at least one executive officer, 

called an induna. who was often deliberately chosen from outside 

the chief's lineage so that he could not use his considerable 

power to usurp the chief's position. An important or para­ 

mount chief would probably have a number of indunas» of which

\uven if it was an appeal from a lower court, tht, whole case 
would have been heard again in full, with the original Judge- 
in addition explaining how he had reachta his decision.



the principal one would, among his other duties, receive all 

cases that came to the chief's court, arrange for them to be 

heard, and might himself act aa judge. Similarly a senior 

prince might deputise as judge, verdicts in the morj serious 

cases then being referred to the chief for confirmation. He 

might possibly reduce tht sentence or, in cases where the chief 

himself passed or confirmed the sentence, the man sentenced 

might ask a senior prince or induna to intercede for hi-ii. 

This method of begging for clemency was to prove effective on 

occasion with white magistrates too once they arrived on the 

scene, but ochapera describes another means of obtaining mercy 

which white magistrates failed to recognize officially, even 

though there aiufct have been difficulties in practice in 

arresting offenders who resorted to it:

In all [tribal] groups there are also recognized places 
of sanctuary, such as the hut of the chief's mother or 
thu graves of his ancestors, to which men fearing death 
may flee if they can; their lives are then inviolate, 
though they may be expelled or punished in some other 
way, unless they succeed in escaping to another tribe. *

In practice though not in formula, a distinction was drawn 

between civil ana criminal offences. Clivil offences violated 

private rights in property arising from personal statue, 

ownership of property or contracts entered into. Remedies 

available were to obtain cither the restoration of the property 

or compensation for the violation of rights in it. Grimes, 

on the other hand, were offences against the chief as guardian 

of the tribe, each member of which 'belonged 1 to him and could 

not be injured in person or, sometimes, in reputation.

'I. kchapera, Government and £olitic£ in Tribal Societies 
(London, 1956), p. o1.
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Schapera lists aa examples breaches of laws ai
ade by the 

chief, witchcraft, incest and often also homicide and otne-r 

cases of bloodshed, although these last-menti
oned were, he

records, treated primarily as civil wrongs among
 the Southern

2 
botho. (Jriuifcs could never be- compounded and had to be-

reported to the nearest local ruler, who saw 
to the trial 

of the offuader.

As a result of the criterion used in distin&u
ishln£ 

between crimes and civil offences, some cosaiaon offences 

defined as crimes (offences against society) 
in ^uropean 

legal systems were regarded in tribal law as o
ff jaces against 

the individual only - for example, tht^t. Ponisnuvnt lor
 *

crimes Wwix &uUerally ooni'inta to fin-.b pai-i i
n livestock.

Thv.se ranged lro.u a .singl h-^ad of cattle to confiscation of 

all property (.known as 'being c&t..n up'), aoceruin^ to tne 

natur.. oJ the. ofl^ncw, th. oi'l',na...r ! ^ pr^viout, r<-outci, anu 

his social ctata&, but iooa was n'..v,,r incl^a.d in th«. sent* 

of confiscation. AS th. chi f wat- r.gard.d a^ tiu injured 

partj, hv. alone coola ulaii,i th. fine, although hu LiigliL ^^k-, 

a gift of part of it to th, injured uian or ixlative^ o± a

ed ;uan 'to wip. their t^arti 1 .^ Flo^£:ini^ anu baniua.zi.nt 

tiiA-.e iveorted to in the punish,acnt of ILBB e-^rious

cri.:ivs, but thu-rt w--r , no prisons and the d.ath penalty was

v tribes distingui^ u-. d b, . twu ja t»orc^.ry ana witciicraft, but

at both Wui*'. h Id to invclv<. ^vil ina^ic, as opposed to tnat 

by doctors and diviners th<- t-v-r^s 'witchcraft' , 'viitch^e' and 

'wii^rde 1 art us»-.a in tiiib th.. sis, as th y wtr^ by conttuporary 

writers and l^&islatort,, to includ

2 ychapora, G-.ove rniiiunt ana Politico . p. 7j.

•
ey was foreign to South African tribal society

.

\Fines and confiscations formed an important pa
rt of a chief* 

income.



15

usually reserved for acts regarded as so anti-social as to 

endanger the community, such as rebellion and witchcraft. In 

these latter oases, however, ordinary forms of trial procedure 

were often suspended. Charles Brownie e, the Cape Colony's first 

secretary for native affairs, has left a description of the fate 

of men or women accused of witchcraft, for examples

In all cases when an individual was accused of witch­ 
craft, it was the object of the priest to extort confes­ 
sion of guilt, as well as that the victim should name some 
accomplice. If these end&a were gained, and the supposed 
charms produced, which might consist of filtfe, wood, bones, 
rags, flair, or almost anything else, th« accused escaped 
torture, but was ever after an outcast from society. He 
generally left the tribe in which he was accused j but at 
all timee after he laboured under suspicion, and was liable 
to be agaHn accused. i*houla the accused maintain hi& in­ 
nocence, he was stretched on the earth between four stakes 
driven into the ground, to which his hands and fe**t were 
tightly fixed. Various kinds of torture were then applied 
... but in some oases even this dreadful torture was heroic­ 
ally borne, and the victim died rather than admit he was 
guilty, or implicate others* Vthen confession was extorted, 
death, as a penalty, was only inflicted when chiefs, or 
persona of note, were said to be the sufferers froui witch­ 
craft . 1

!Phe cattle of people convicted of witchcraft were forfeit to the 

chief. Because of this forfeiture, witchcraft accusations were 

often made by the chiefs 1 witchdoctors against rich men, and were 

also sometimes used as a way of removing troublesome councillors* 

But as the causes of illness were not understood, witchcraft was 

genuinely believed to be responsible for such misfortune. The 

sickness or death of a chief, for example, almost always resulted 

in a 'smelling out 1 of witches and a witchcraft trial.

Although these criminal law provisions existed, they were 

only a m$nor part of the law} most men would in the course of 

their lives be affected only by the civil law, which was rooted

0. Brownlee, Reminiscences of Kafir Life and History (Lovedale, 
P« 132.



16'

in the institution of the family rattier than in that of the tribe. 

A man*s connection with his fanily determined all his legal 

relationships - whether or not he was liable for his actions, 

whether he could sue or be sued, under what conditions he could 

makt> a valid contract binding either himself or another, whom he 

could marry and on what conditions, what he might do with his 

property during his lifetime or what his kinsmen might do with 

it after his death. Family law was thus the most highly developed 

aspect of tribal law and the one Waich would moat affect tribes­ 

men if changed. It was also unfortunately the branch of the law 

containing most of the concepts that Victorians found offensive 

in tribal society.

In this society the family was usually formed of all those 

who came under the legal authority of the head of the settlement 

or kraal. This was normally a man; women were regarded as per­ 

petual minors and only in exceptional circumstances did a woman 

become head of a kraal. The kraalhead's authority was reinforced 

by the belief that he wae the direct representative of the 

ancestors and the mediator between the living and departed members 

of the family. For a man to cut himself off from the kraalhead 

was to forfeit the protection of the ancestral gods during his 

lifetime and a place in the family cult, necessary for the well- 

being of hie spirit, after hia death. It also ensured him of 

their anger, for the acts most displeasing to the spirits wae 

neglect or disregard of the customs of the country.

The family members under his power would include not only 

his wives (for tribal marriage was at least potentially poly­ 

gamous) and their children, but any of his own younger brothers

There is evidence that in practice many men - a majority in some 
Cape flguni areas - had only one wife. See C.W. de Kiewiet, 
'Social and Economic Development in Native Tribal Life 1 in !£he 

istory of the British .Empire (Cambridge 2nd ^^'
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and thoae of his father who had not set up their own kraals on 

marriage, with all their wives and descendants* There might 

also be some other people who were not necessarily blood relatives 

but who had lost or abandoned their own natural kraalheads and 

voluntarily placed themselves under his power* The kraalhead 

represented everyone in *r1« kraal, making all binding contracts 

and holding all property in trust for the nousdiold, suing and 

being sued for all kraal members, disposing of the young men and 

women in marriage, often without regard to their wishes. But in 

practice the arbitrary exercise of his power would be limited by 

customary consultation with the senior men of the family, his 

natural affection for its members, and fear of both public 

opinion and punishment by the spirits. This meant that in fact, 

if not theory, there was to a large degree Joint ownership and 

control of property, and a collective responsibility which made 

the whole kraal liable for the misdeeds and debts of its inmates* 

Thus among the Cape Nguni if the spoor of stolen animals could 

be traced to a kraal but not beyond, the whole kraal became 

liable for compensation if the guilty individual could not be found* 

In kraal matters the married men had a good deal of influence 9 

especially in regard to matters affecting their own wives and 

children and the property attaching specifically to their estab­ 

lishments. A man could only marry and take part in the councils 

of his community after undergoing the rites of initiation into 

manhood, which included practices and dances highly objection­ 

able to Victorians. From the point of view of 

government officials who later were to find

such personal property fcs weapons and clothing, which 
were owned individually.
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themselves responsible for enforcing law and order in 

African communities, the most disturbing feature was that

described by the agent with the Thembu, J.C. Warner.

During the whole time of their initiation, which 
generally lasts until the Kafir corn crops are 
reaped, the boys form an entirely separate commun­ 
ity; they Bleep in one hut and no others are 
allowed to eat with iliem. *>'» Goon as the soreness 
occasioned by the act of circumcision has healed, 
they are, as it wert, let loose on society, and 
exempted from nearly all restraints of law, so that 
even should they steal and slaughter their neighbours 1 
cattle, they would not be punished; and they have 
the special privilege of seizing by force - if force 
be necessary - every unmarried woman they choose, 
for the purpose of gratifying their passions.^

Despite strong government objections to these abakwcta or 

'white boys' (a name derived from the fact that they \aare 

smeared with white clay for the whole period of their 

separation), initiation played too important a role in the 

life of an African youth to be suppressed easily.

Despite the fact that among the Sotho and some Mguni, 

woiaen also underwent initiation, both the ^guni and ootho 

regarded even a married woman as a perpetual minor who after 

marriage came under the guardianship of h;r husband, with 

her own family retaining ultimate guardianship. bhe was 

also under the general guardianship of the Kraalhead. ^ach

married woman, whether or not a man's only wife, lived in a
p

separate hut, and to each hut of a wife (or 'hous^ 1 ) was

allotted livestock and land for cultivation to, maintain her

J.C. Warner* 8 Section in J. Mac lean (Compiler), A Compendium of 
^Kafir Laws and Customs (Mount Coke, 1858) , p. 98. " ——"—————
£* f ho use 1 was the unit of a wife and her children, to whom 
attached certain property, rights and status. In some tribes 
a junior wife was not given her own hut until after she had 
borne a child, and certain wives who were married as f seed- 
raisers 1 or servant wives did not found separate houses.
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and her children. To protect these, she could appeal to 

the kraalhead against her hu&lend'L (or his heir's) misuse 

of this property and, if not satisfied, to the chie-f him­ 

self, despite the normal rule that she could not act for 

herself in court. ilo house could be enriched at thw ux- 

pense of another, and the kraalhead was expected to provide 

marriage-cattle for his sons, wedding outfits for his 

daughters, and maintenance for his wives and dependants.

Marriages were arranged by the elders of the two kraals 

involved and could sometimes taku many months to arrange. 

Marriage by elopement was practised to some extent to over­ 

come the opposition of the elders to a particular match, in 

which case the elders generally acquiesced in the situation 

but exacted a fine for the elopement as well as the customary 

marriage payment for the bride. There were very few 

essential requirements for a marriage to be valid: simply 

the consent of the contracting parties, though not necessarily 

of the couple involved, payment or arrangements for pay^nt 

of the marriage-cattle for the bride (called lokolu by the 

Nguni and bohadi by the Sotho), ai*d the foimal handing over 

of the bride by her family to her husband's family. AJJ 

other customs associated with the marriage could be omitted 

without affecting the validity of the marriage, but these 

throe elements were always required to be present. attacks 

by the missionaries and government officials in later times 

on the giving of marriage-cattle ver* therefore attacks on 

the basis of African law marriage.
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It is important to note that the payment of the 

marriage-cattle was not regarded as similar to paying for 

a purchase, and both the xiguni and JiJiosa used separate words 

to denote the- handing over of the marriage-cattle and pay­ 

ment for goods. i*or were women regarded as objects: they 

could, not be bought, sold, exchanged or destroyed at will, 

nor given away. The marriage payment was regarded as 

security given by the husband for his own good conduct to­ 

wards his wife, for if she left hi*;, because of ill-treatment, 

he lobt his claim for the return of the cattle. it was also 

to some extent a payment to her father for his consult to the 

marriage, whereby he lost the services of his daughter and 

her future children: unices the marriage-cattie were paid, 

the children generally remained undur the power of the woman's 

family. finally, it also guaranteed the goou behaviour of 

the wife to some extent, for if she left her husband without 

just cause, he could claim back the marriage payment. 

Hather uhan surrender it, her family would do everything 

possible to effect a reconciliation. Maunders tan ding by 

missionaries and colonists of the purpose of the marriage 

payment was to cause much trouble in the future.

In tribal society many court cases arose from the web 

of debts created by marriage payment obligations. Paynaent 

of the cattle did not always take place before the marriage-. 

A man 1 a family would usually provide the cattle for at least 

hia first wife, but these cattle might . become available

&.M. Seymour, Ilat^ve Lav in South Africa (Gape Town, 1953) 
pp. 66, 137, but e-f. Jape Parl. Paa^rs. 1873> Appendix III) 
special Uomoiission on tne Laws and Qua tome of the Baeutos 
p« 53: Letsie's evidence, 5 Doo» 1&72. *
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when his sister married and marriage-cattle were received 

for nor. ur if the cattle were not forthcomin£ from his 

family, a man might marry on credit, premising to pay all 

or the balance of the cattle when the first dau^iter of the 

marriage was herself married, the marriage- cat tie received 

for her thus in effect paying for her mother. As debts 

were not wiped out by death, that many years 1 delay in pay-* 

laent night result from such arrangements was not considered 

an insuperable obstacle, even if, for example, a daughter 

was not born of the marriage.

She marriage had the result of transferring the guardian­ 

ship of the woman from her father to her husband, although 

her own family retained an ultimate Guardianship over her all 

her life. To many white men this seemed to place her in the 

position of a slave-, but in practice the property on which 

she depended for food and clothing was well protected, as 

was her person. in tfaclean's Oompenaium of Kafir Laws and

the ways in which her person was protected are clearly

outlined:

Although in theory, perhaps, th. power of the husband 
over the wife is considered absolute in every tiling 
but taking her life; yet in reality there are ciany 
checks to his power. His own friends will interfere 
to prevent his indulging in any great degree of 
brutality towards her. If he mutilates her, or 
inflicts any permanent injury on her body, -the Ohief 
will demand the "Izizi" or blood atonement. If also 
she can succeed in running away to her friends, they 
have a legal right to make an additional demand of 
oattle to those already paid for her, and to detain 
her until such don and has been complied with, .jaa if 
a woman utterly refused to live with her husband, on 
account of ill usage, there is no law to compel her to 
do so; and the only remedy he has, is to demand that 
the dowry be refunded to him; but the law will not 
support him even in this, if she has borne him a family 
of children. ̂

p. n abov .

2J. Maclean (Compiler), ___ 
(Mount Coke, 1856), pp. 69-70.
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As regards property, apart from the ultimate sanction 

of protection by the kraalhead, custom, if not law, gave 

her some control over the property necessary for her sur­ 

vival, although she could not actually own it: any dealing 

with any property that attached to a house was done by the 

husband in consultation with the wife in question and her 

eldest son wh^n he became old enough. in addition, amongst 

most .4guni tribes a wife did actually havt- It^al control to 

a large extent over ont? category of cattle: those given to 

her on her marriage, usually by her father. AD custom 

ordained that a newly married wife must abstain frora the use 

of meat and tiiilk of her husband's fanily until she was fully 

received into the family group - a lengthy and gradual pro­ 

cess - she at first had need of her own cow for milk to 

maintain herself and her children. As long as the wife 

remained at the husband's kraal, f'he was entitled to the 

possession and use of the cow ana its increase, and the 

husband could not part with any of them without her consent. 

If the marriege was dissolved other than by the woman's
(•-.

death, the husband or hie heir was liable to restore them 

to the woman's fatally.

by tribal law a marriage might be dissolved for several 

reasons, some of which did not apply in European le^al 

systems. A husband mi^ht obtain a divorce unilaterally by 

expelling his wife from his kraal with the intention of 

permanently discarding her (in which case he forfeited the 

marriage-cattle), or he might divorce her for repudiating 

the union, as shown, for example, by refusal on her part to
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render conjugal rights. If she deserted him without cause, 

of if he discovered after marriage that prior to marriage 

she had become pregnant by another man, he could divorce her* 

Whether barrenness was a valid reason for divorce is unclear. 

But in contrast to both English and Roman-Dutch law, adultery 

on the part of the wife, unlace it w&o incts&tuoub or other­ 

wise offended tribal morality, was not normally a sufficient 

cause for divorce, although the husband could clai.a damages 

froai tne iiian involved and any chill born as a result of the 

adultery was regardtti as the child of the husband. He was 

also free to punish hia wifi, with a beating, and repeated acts 

of adultery on the part of the wife uatitl^ci the husband to 

dissolution of the ^marriage. On the oth..r hand, a woman 

could claim a dissolution of the marriage^ if she was grossly 

ill-tr-oated by her husband, or if he either permanently 

deserted her or grossly neglected her. Impotence or inability 

to render conjugal rights on the part of the husband also 

entitled her to a dissolution, although a more common solution 

was for the wife to agree to cohabit with sorac relative as a 

'seed-raiser 1 , the children of which union were regarded as 

the husband's. Persistent accusations by the husband that 

his wife was practising witchcraft, a very serious charge, 

were regarded as adequate grounds for divorce, ae was incestu­ 

ous adulterj' on the part of the husband. In ell cases of

i-iacl^an, voaoendium. p. 11o; ^.H, oeymour, native Law.
p> 109; Gape Parl, Papers. G4-83s appendices B & C to the 
licport of Government Jounniebion on ^ativt Laws anu Oustoas; 
Gasalis, The ^asutost p. 184.

2 I.e. she could return to her family permanently without
necessarily rendering theu li&blo for the return of the



dissolution, whether any, part or all of the marriage- 

cattle, were forfeited depended on the circumstances of 

the case, including whether there were any children of the 

marriage.

In addition, the death of the husband did not dissolve 

the marriage - his widow continued to be a 'wife' of his 

kraal - and. although deatn of the wift dissolved the union, 

it did not necessarily end the existence of the house created 

by the marriage. When a wife died (or even while- she was 

alive in certain circumstances) a husband could marry another 

wife and place her in the house of the misBing wife to 'raise 

up set;d' to that house. Where a wife died after a short time 

without having borne a reasonable number of children, the 

husband was entitled under certain conditions to demand a 

partial refund of the marriage cattle, but might instead be 

offered another girl from his deceased wife's family, her 

younger sister generally going to cake her place. The chil­ 

dren of such wives were counted as the children of the 

original wife of the house.

jiven odder to strangers to such tribal society was the 

fact that anything that could be done by a man by way of 

1 raising seed 1 for himself during his lifetime could be done 

for him after his death. Marriage-cattle could be paid out 

of his estate for a f seed-raiscr*, and a man, usually a male 

relative selected to take his place in the marriage. Lven 

if a son died unmarried, a 'marriage' could be created for 

the dead man in this way. The reason was at all costs to 

obtain a male heir. 2.K.. Matthews described the beliefs



which gave rise to this practice:

the aaan who has no male heir cannot have his name 
perpetuated in the group to which he belongs; he 
leaves no one to sacrifice to the ancestral spirits; 
no one to settle the disputes that will arise out 
of the distribution of his estate and to act as 
guardian over his

Similarly, a widow was expected to remain with her 

husband's feuaily to brifl£ up h*.r children, assist with the 

work and, although she could riot be forced to do so, to 

have further children by eoiiic ^an approved by th. family, 

which would be regarded a3 the children of h^r dead husband, 

if instead she chose to return to lu. r own family, according 

to the law of most tribes her guardian wae liable to return 

at least part of her dowry. alternatively, sht slight be 

allowed to return to her family without a demand being made 

for repayment of the marriage  cattle, but in tiiat case she 

was still regarded as part of her husband's family and, if 

t,he married again, the marriage-cattle paiu by her new 

husband went to her deceased Husband's heir.

Miners the marriage was dissolved, the husband remained 

the guardian of the children if he had paiu narriage-cattle, 

although if they were too young to be taken fro& the mother's 

care she might be allowed to keep them until they were older. 

The woinan was entitled to take from the joint property only 

her personal belongings. in contrast to Biglish and Koman- 

Dutch law carriages, tribal law laarriagcs were uooally dis­ 

solved extra-judicially by agreement between tbi families of 

the spouses and outside intervention was required only if

'Matthews, 'Bantu Law', ;> 163.



the families failed to agree, in which oa&t the chief or 

hwadman was called in to act as arbitrator. thereafter 

a woiAan's guardian in her own faaily had a duty to support 

h er, unices she remarried*

Many problcoa in the isarriage laws case to ll&ht when 

inheritance disputes wsr« brought to court. AC tne South 

Al'rioan tribes did not navu a juriowlu^;* of writing until 

aftir the arrival of the uititjlonariue, the i^iiinr of wills 

was unknown. iiowtv* r f a laan *aJ#ht in the prtccnct of wit- 

nestjtijs tell hiii heir what h-, wi^hud to b*^ do&& with his 

property after hie a^ath, and th** s*r wishes woulu be strictly 

obeytci as long as they dJLd not a ant radio t the, tribal law 

^ovt/rning int^statu feucctission. Th«^B6 dttailed rules on 

^accession variod b*>tw<ttn tht I«guni and ^otho, depending on 

the. ntthOQti by whioh the different houses wert. ranked, but

rules w&re well establishtd by ouetora. Unlike

law of intestate duoct'SsioA, by which the 

dtctased's property waa cliYiat-d b^twoen all his children, 

only aen oould inherit (with certain exceptionc among the 

i>asuto ), ana tat- eldest son of a houee (or nie son, if he 

tt^ad) iaugsrit^d all th* property and debt a of that 

: younger ooae who had not yet aarrl^d would , for

f be provided with iaarria£c cattle froiii tne property 

of the nou6«. Xhu heir of the grtat (or fir at-ranking) 

houBfcj eacceedfca to his father's position as kraalhead, with 

all the rights and duties which that entailed in faioily and

i»aw£j and Uustoid^ of the ^aautos, p. 45 :
on

o, p« ; uiiicf cjc^ot* vViuuacte* -bat o.i. Seymour, 
i»av. p. 14^.
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tribal matters. He also inherited not only the property 

and debts of his house, but also the kraal property and 

debts, as distinct from those falling to othar houses* 

To a far greater extent than in European legal systems, 

an heir stepped into his father's shoes, inheriting all] 

his rights and liabilities, past, present and potential, 

in respect of the family and house of vzhicn he was heirJ 

his liability for debts, for example, was not United by 

the amount he inherited, and in certain circumstances he 

was liable for his father's? delicts. A further difference 

to -^aropean legal systems wae that a& a result of the 

institutions of the levirate and tho iaarri&ge of r seed- 

raisers', the heir could be dispossessed later by an heir 

not only unborn at the time of hie fattier's death, but un- """ 

conceived. The position of the- women of the kraal was 

legally unchanged by the death of the kraalaead.

theoretically thuse rules applied to chiefs too, but 

an nguni chief generally did not iHarry his great wife until 

late in life, and ner eldest son was therefore often very 

young when the chief died. In such cases a brother of the 

Qftief would usually act as regent unU not infrequently 

usurped the chiefdomship.

it should be noted that land was never inherited by 

heirs, since it was always held by the chief in trust for 

the tribe and merely allocated for use by the members of 

the tribe. it would revert to tne chief if abandoned or 

if the holder died, and could then be reallocated, although 

it was usually allov/ed to pass automatically to the heirs of
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the deceased. The chief was unable to sell tribal land, 

but this fact was not alwayo appreciated by white settlers 

who received what they thought was ownership of the land 

and what the chief thought was the right of occupation at 

his pleasure. The tribesman assumed 'that every man had 

thfc right to the use of land just as he had a ri£iit to 

breathe the air, and the notion of the exclusive rights of 

individuals, which could be soM , ov^r land that vac neither 

a building site, nor under cultivation, was for-i^n. '

A man's position in MB family also playtd a large rol& 

in the tribal law governing eontracte. As Gluckman explains, 

in tribal society i

most of the transactions in which men end women are 
involved arc not specific, single trail aactions in­ 
volving the exchange of goods and services between 
relative btrangers. -uaetead, iiicii and woiaen hold 
land and other property, and excnange goods and 
serviced, as members of a hierarchy of political 
groupo and as kinsfolk or af fines. People are 
lin&od in transactions with, one anotiitir b -.aauac ? 
of pre-existing relationships of statuo between them*

of this were the contracts between the families of 

spouses about payment of the uiarriagt;-cattle, and such con­ 

tracts as ctula and ukukwengelelele . .a tula denoted the 

obligation of a junior house to refund marriage-cattle taken 

from a senior house to pay for the wife of the junior house, 

or, among the itfguni, an obligation of a son to repay his father 

for the marriage-cattle given for ftis first wife. In either 

case repayment is usually promised from the marriage-cattle of

i-i. Wilson, '^o-operation and conflict: i'hc. -astern Jape 
Frontier' in Wilson db Thompson ;(eds.), oxf ord nistory  pp. 266-9,

o
M. Gluokman, Politics« Leu and xiituql in i'ribal society

pp. 4o-4>.
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the eldest daughter of the marriage for which the cattle was 

paid* Ukukwenzelele^Le denotes the obligation to repay 

contributions laade by members of the bridegroom*s fsciily to 

the marriage-cattle for his first wife. However, contracts 

other than those arising from family law (bat still usually 

linked to tribal status) were also part of tribal law. One 

of the cojimionoat wacj tnat of nqouiq C^uioea) or uafisa (Sotho), 

whereby cattle or otxicr livestock were ^iytn on long loan on 

condition that the ownership of both them and their increase 

regained with tho lender: tut, person to whom they were lent 

had, for example, the use of the cattle for ploughing and the 

milk of the cows, but could not aell or excnangc theia. This 

was frequently used by the chiefs as a form of patronage. As 

writing was unknown, all contracts wire verbal and would be 

enforced by the tribal courts so long as the parties had had 

tht power to contract and the making of it could be proved to 

the satisfaction of tne court, by means of witnesses or other­ 

wise. Only the kraalhead had full contractual capacity; all 

other mombers of thu kraal had to bo assisted by him if their 

contracts were to be valia and binding, although he could 

employ agents.

Tribal law also afforded to the kraalhead. redress for 

the violation of any right representing; material value. Thus 

he had an action for injury to his property or that of the 

members of thu kraal, and also for injury to a woman in so far 

as his rights in her aact been violated. Materially, an un­ 

married woman represented the potential value of her niarriage- 

cattle, which would be lessoned by her seduction; a kraalhead
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therefore had a claim to damages against a man who seduced 

her. Similarly, by payment of aarriage-cattle he had obtained 

exclusive rights to his wife which were violated by a man who 

committed adultery with her* There was also a civil action 

for defamation where the defamatory statements imputed witch­ 

craft. However, in contrast to iioroan-Dutch law, there was 

never liability for injury done to property by accident; the 

injury uiu&t have been negligently or intentionally inflicted.

The amount of damages differed in tribal lav/ from English 

or itouan-Jut ch law* Damages were not, of course, claimed, in 

money; the property injured or destroyed had to be replaced, 

kfcien property was stolen and recovered uninjured, it was 

merely restored to the owner and no fine- was claimable by 

him, ~ut where it wac not recovered, the owner could claim 

up to ten times tne value of the thing stolen. Uor was it 

illegal to seize by force an article needed s.s evidence of 

guilt in an action against him. Failure to understand the 

white man's attitude- to these matters was to make for a great 

deal of ill-feelin£ among the tribesmen when white law was 

imposed upon them*

b« White society and African law

However9 even before the white ,uan imposed nis laws on 

b an tu- speak ing tribal couua unities by virtue of conquest or 

in the name of protection, hib society waB ai'ft-cting tribal 

law in ways which were to gather laoaientum ao the C'^ntury
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d* Missionaries and traders were to be the 

initial bearers of value s which were incompatible with 

tribal society and law as it existed, but behind them lay 

aH the pressures of an individualiatic, profit-seeking 

econaoy.

Missionaries objected to the whole tribal concept of 

uiarria^e, the central institution arouna which tht civil law 

revolved. They brought with the a tht .uurop;. sn view of a 

aiarriag^ as a contract between individuals rather than, families 

which would thus automatically terminate on the death of the 

individuals aM was essentially uiono^aiiious . Polygamy, the 

sororate and levirate, a woman's inability to refuse to marry 

a iaan she disliked, tribal attitudes'; to adult try and seduction, 

and in most cases the giving of uisrria^e-cattlo all met with 

their extreme- disfavour. They were shocked by initiation 

practices and by the ancestor worship wiiich bolstered the 

petition of tiie chief and kraalh^ad, and appalled by witch­ 

craft beliefs and punismjuntfc, Tiitir attempts to prevent 

their converts from participating in any of these institutions 

or attitudes challenged the authority of the chief and his 

courta, and affected not only the converted, but al&o the 

unconverted, since often only one member of a family be cane 

a Christian, Thie brought tl.K iui&&ionaries into conflict 

with the lawe of succession and the perpetual minority of 

women, ae well as the law governing marriage-: they tried to 

prevent converts and the children of converts from coding 

under the authority of pagan fathers or heirs who might said 

thorn to initiation GchoolL or marry thc-ta to pagans willing to
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pay marriage-cattie. In all such cases, or where converted 

spouses were obliged by the missionaries to renounc already 

existing polygamous marriages, the legal and toonomic rights 

of the unconverted tribeaaian were challenged. Moreover, as 

the chiefs not unnaturally usually opposed missionary efforts 

to undermine tribal law, the ads bioriari <. £ - quit-,- deliberately 

worked to underpin*, the chir ft* and th> ir courts.

Less obvious but tv^n d.ore insidious in challenging 

tribal social and Icral values wure the econo/iiic changes 

brought about by the white society to tiie south. Contrary 

to contemporary ;uyths, by the aid-nine-1eonth century what 

were to become Cape riguni tribal territories, and also 

southern Sotho territories were overcrowded end overgrazed, 

and confiscation of land by whites continually aggravated 

this problem, tribal herds, never ac nx.aurous a£ the white 

settlers believed, became increatdn/jly depleted, and marriage- 

cattle became more and more difficult to find for even one wife. 

The tribal economy was essentially a subsistence economy in 

which trade and barter played no significant part. As a 

result, where family cattle were not available, and a potential 

father-in-law could not be persuaded to part with his daughter 

on credit, only the chief's patronage reuiained to a young man 

in search of marriage-cattle. But contact with the oioney 

economy produced an alternative solution - that of selling 

the occaoiona^ surplus of produce or otrier goods in demand to 

traders in return for stock or uionuy. And where poverty did 

not drive tribesmen into the aras of the trader, the demand 

for manufactured goods created by tne traders (and the
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Jidesionaries, insisting on their converts adopting white 

clothing) soon had the sane effect. Although white encroach­ 

ment continued to sake for ever-shrinking tribal lands and 

diminishing wealth, demand for raanufactared goods increased 

as tribal industries died in the face of competition from 

European goods. So, even before waitc* administrations took 

charge in tribal areas and imposed taxation, a second way of 

obtaining u^oney or stock was being tentatively tried by the 

tribesmen - that of sullinc th«ir labour to faimers, which 

brought thv^i into clOL,, contact with the values of the white 

man. Witn the- conini of white administrations and. taxation, 

'the Out tic-Killing of 1t*57» and th-,, droughts of trie sixties, 

selling hib labour and ev^n his cattle often became the only 

way a tribe s^uan could uat and pay tils d^Jbts,

But though tnese meana of obtainjjag ^oods, cattle, food 

or tax uionoy nolped to solve 1he tribesman's immediate problems, 

in the long run they brought about the slow disintegration of 

his whol~ way of life. Quite apart fron tht problems posed 

for E chief by the arrival of a white administration, his 

authority over the tribt weakened as aen found an alternative 

source of marriage-cattle. It weakened further where tribeo- 

wen were givtn land on individucJL tenure or began to buy or 

hire farms, paying: with jioney, {joodc, or serviccb, and tliereby 

by-passing his distribution of land. The same applied in the 

cast of the landless class which began to develop, and to 

these not only the value of the chief altered, but that of 

the triual family. Although African, farm wago-eai'ners without 

any rights to grow some crops and keep a little; livestock on
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the farmer's land were still fairly rare until the last decade 

of the nineteenth century or later, a few already existed; to 

auch a man a wife became ant expensive luxury, not a necessary 

food-producer, and children a burden until old enough to earn 

money themselves. To some extent a wife's value diminished in 

the same way when ploughs, whtah had to be operated by men, re­ 

placed the tribal hoe wielded by women, although she remained 

necessary as a weeder; and having more than one wife continued 

to be a status symbol for a long time. Simultaneously, as alien 

concepts of sale become more common, the attitude to the giving 

of marriage-cattle altered to equate it increasingly with a sale 

price for women rather than a binding force between two families 

for the preservation of a marriage. By 1876 the magistrate at 

Victoria 2&8t was describing it as*

a cuetorn which of late years has so degenerated, if 
X be allowed to use such a term, that women are now 
sold to my certain knowledge in this part of the Oolony 
for actual money, in addition to all kinds of herbivorous 
quadrupeds.1

Increasingly too marriage-cattle were given by an individual, not 

a family. Traditional responsibilities to one's kinship group 

began to break down. Although theoretically the earnings of kraal 

members came under the control of the kraal he ad for common use, 

the growing economic independence of the kraal members and new 

attitudes of profit-seeking and exploitation acquired through

contact with the money economy undermined this principle. Nor
law to allow all 

wae it helped by the Oapt> administration's alteration of tribal /

Gape Parl. Papers. 0.16 76, p. 76s Nightingale's annual report. 
There is evidence of this happening in other districts too, 
e.g. King Million's Town. See Gape Archives, 1/TA 4/1, pp. 48-492 
Guiana V£. Mfuawe, 24 Feb. 1879? 1/TA 4/4t p. 961 Jack Ulanu 

* Unkabi.
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adulte to obtain their majority and freedom from the control 

of th<b kraalhead. Variation* on the ;IK tuphoricsJ. la&tut 

voio«d at a public meeting by a 3asuto counsellor in 1675 

could bb heard throughout the latter part of the nineteenth 

century :

are these: why au 1 disowned by ^y own 
cna.lurf,n? ihe>y kick me, and no longer recognis.-; rne 
as their father. I a:.: still complaining of tiiic.'

Horeover, oft:,n the problem arising frou the new economic 

activities of the? tribesmen found no precedent in tribal law 

and, to protect tiuir individual own^r^hip aad other ri^htii 

foreign to the Gystcci, tribesmen were obli^-d to resort to 

the lianan-i>utch le^al syot,,^ rather than the inlo2nal negotia­ 

tions oi tm. elders or thv. chief's court. ^his farther under­ 

mined their ovn le^al authority L , ana v/ats :ioct noticeable 

with coioaercial transaction.:., v;here ^riccn socitty could be 

soon over-rapidly confornin^; to naia-'t; dictiiLi tiiat 'the

movement of tik. pro^rc-GLivc cocieticc has Hitherto been a
»-) 

mcvfcrti-Jit froa wtatu^ to Contract. ' ^

As tribe G^cn becaiue pe-acantc? or landless labourers in 

the service, of white men, tribal l&v: fell increaoin^ly oat of 

step with thv.:ir u..,w activities and values. In a purely tribal 

setting it had arisen naturally out oi their ethical beliefs 

and social organization; th w principles of rirht and wrong 

it enforced had been re cognised ae juLt end obvious, and for 

that reason had been obeyed. ;jid where temptation o

Jaoe Pat-1. Papers. Cr . 1 C -76 , p. 15s iiatuat £ oat sana ' a sp ee ch at 
the annual -Jacutoland J2ii^£, 4 iiov. 1

, , ancient Law (iondon, iQth tdn., VJ30), p.
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In the cloee-knit tribal society in which they lived often 

fear of public derision had been a strong enough deterrent 

to prevent infringevents. .*a conditions changed however, 

the lav no longer had the cane obvious justice nor sanctions 

for an incr^asin^ number of ,,.frioans; but nor had the white 

man's principles of ri^ht and i/rorv  , uhichwerc i,;.poecd on 

them by the distant administration and sprang fro a a different 

Bet of values derived from very for-vign social end economic 

conditions . What had been an ordered and understood way of 

lift; bi,-ca*uc- Lior^ and ;nore a etru^rle to survive- against over­ 

whelming v cono-iio pressures, the apparent - an:i often very

- inconsistencies of the wnite ^an's governments and

s, ana laws which made no uence.

It IB fi^;ainf.-t this background of change and disintegration 

in tribal law that the Ospc 's policioG on it uuet be viewed. 

That they greatly a^rovatt-d the situation there can be no 

doubt, but equally it is certain tiiat oven had c. policy of 

coi^plc-tc recognition of tribal law been adopted, that law 

could not have surviv ,-d afo it had been before the- arrival of 

the white man.
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OHAPT^ii TWO

AFKIGAH LAW POLICY TILL 1872
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The initial policy pursued by the Cape governors after 

black and white first began to come into collision on the 

eastern frontier of the Cape in the 1770s was to keep the 

two races separated as much as possible. But despite the 

government resorting to a variety of methods to achieve this, 

contact between the races continued to increase, bringing with 

it increasing friction. The frontier farmers, hungry for 

more land, would encroach on tribal lands until fighting broke 

out; then the superior weapons of British troops, reluctantly 

sent in by the governors to protect the farmers, would ensure 

victory over the tribesmen, whose land would be confiscated as 

a punishment for taking up arms.

By January 1834, when Sir Benjamin D*Urban arrived as 

governor at the Cape, the frontier had advanced up to the 

Keiskamma Ptiver. D'Urban's instructions were to find a method 

of protecting the frbntier farmers modelled on the use of 

treaties in India: he was to make treaties with independent 

chiefs who were to continue to rule under the guidance of 

British advisors placed with them. But before he had time to 

implement the new system in full, war broke out. When restoring 

the peace in May 1835 he chose a more direct form of control 

than treaties with independent chiefs beyond the border: he 

proclaimed the land between the Keiskamma and the Kei as Queen 

Adelaide Province and ordered Colonel ilarry &aith to expel the 

JLhosa beyond the Kei.
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The execution of his order, however, proved to be im­ 

possible, so in September a treaty was made with the Xhosa 

within the province, who were to be given locations and 

'become subjects of His Majesty, amenable to, and under the 

direct protection of, the colonial laws and government 1 . 1 

The treaty made it quite clear that Gape criminal law would 

apply in cases of treason, murder, rape, arson and theft, and 

that punishing alleged witches was forbidden and would itself 

be severely punished. But apart from these offences, it was 

specifically provided that '.aaglish laws do not apply, and 

will not be applied to or interfere with the domestic and

internal regulations of their tribes and families, nor with
2 their customs.' Tribal law was therefore recognized, with

certain modifications in what the British classified as criminal 

law, in the Cape's first African tribal territory, and chiefs 

were to be appointed as magistrates within their own locations.

The ultimate aim, however, was the imposition of ^uropean 

values and law. This was made clear in the treaties, which 

provided that ministers, schoolmasters, and, where necessary, 

English magistrates or residents would be appointed within the 

£hosa locations. D'Urban was quite explicit in his despatch 

of 7 November: the tribal system was to be gradually undermined

until the chiefs found that foey had no power left to make war
 5 

and Gape law could easily be imposed. Colonel Smith, who was

K.K. Bell and W.P. Morrell (eds.), Select Documents on British 
Colonial Policy 1830-1660 (London, 1928), p. 459.

2Ibid». p. 460.

5P.H.O., C.O. 48/162: Treaties (enclosures 5A, 5-B, and 8), 
notes on the treaties of 17 Sept. 1835 (enclosure 6), and 
confidential memorandum (enclosure 7), encl. in D'Urban to 
Glenelg, no. 20, 7 Nov. 1835.
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entrusted with the enforcement of this policy, was even more 

explicit in his autobiography. ±jaglish magistrates were 

duly appointed and African policemen were allocated to them 

to enforce their rule. For this purpose they also had the 

much more effective assistance of the military and of martial 

law, proclaimed by the governor. Smith directed the magis­ 

trates to decide all cased of law themselves, while he acted 

as final court of appeal and began to discourage polygamy, 

which he believed led to cattle thefts from the Cape to obtain 

marriage-cattle. He even suggested that a cede of modified

tribal law be introduced as the next step to altering the
2 indigenous law. In embryo, therefore, there were already

present most of the important features of British and Gape 

rule as it was to be instituted in Basutoland 22 years later: 

recognition of modified tribal law; white magistrates exer­ 

cising judicial power with final appeal going to the govern­ 

ment's senior officer in the territory; use of African police­ 

men; and the idea at least of a code of tribal law.

Whether the system would have succeeded is doubtful: as 

the Basutoland experiment was to show, great tact was necessary 

to prevent such an arrangement resulting in a revolt, and Colonel 

Smith was not the man for a delicate job. But as events trans­ 

pired, the system was not in operation for long* D f Urban had 

exceeded his instructions in extending British rule over the 

large new province, and then failed to defend his actions

*G.C. Moore Smith (ed.), The Autobiography of Lieutenant-General 
Sir Harry Smith (London, 1903), pp. 430-51.

2£rit. Parl. Papers 1837. xliii (505), p. 251; Smith's notes, 
18 Apr. 1836, enclosure 16, in D'Urban to Olenelg, 9 June 1836.
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adequately either to Lord Glenelg, the new secretary of state 

ia Britain, or to the Colonial Office. Both were left to 

glean information from missionary a"** humanitarian sources. 

Despite opposition from the king and from D'Urban 1 s friends, 

the humanitarians' objections and, above all, Whig retrenchment 

policies, led to the decision to abandon the province. D'Urban 

ooca-ie aeaioralised by the government's indication that it in­ 

tended to pursue this course. To make matters worse, not only 

did Glenelg disapprove of the proclamation of martial law, 

but the Jape judges warned that martial law was illegal in a 

territory which had been annexed to the Gape and thereby brou^it 

under the authority of the Gape Supreme Court. 1 As a result, 

without warning his subordinates, D'Urban revoked the proclama­ 

tion of martial law on 18 August 1636, to the consternation of 

both the men charged with ruling the province - Oolonel Harry 

Smith and the newly created lieutenant-governor of the ^astern 

Districts, Andries atockenstrom, who subsequently wrote:

here I nave the control of thousands upon thousands of 
furious barbarians, and some equally furious white 
savages, thrown upon me without any system of rule, 
beyond that which prevailed throughout the Colony; 
so that Jolond Smith, Wien he received the proclama­ 
tion repealing martial law, with truth exclaimed to 
his Assistant, "the sooner we march out of the province 
the better, for how am I to eat up a Kaffir according 
to Blackstone? M 2

The removal of martial law effectively sealed ths fate of the 

province, and in October D'Urban ordered Stockenstrom to

1 J.3. Galbraith, Reluctant iaaoire (Berkeley, 1963), pp. 119-121; 
W«M. MacMillan, Bantu. Boer, and Briton (London, 2nd edn., 1963) 
p. 1b2.

p ' 
C.W. Hutton (ed.), The Autobiography of the late Sir Andries
Stock^nstrom. 13art. (Gape Town. 1bti7)« ii. 45.'  
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abandon it. So snded the first experiment in the direct 

rule of a tribal territory in South Africa.

One part of the 1635 settlement however remained. xn 

the 18208 the disorganized remnants of several ftatal tribes 

broken by Zulu attacks fled to the Pondo, Theiubu and Xhosa 

for shelter, were given cattle under the nqoma system, tnd 

became a client class known as Mfengu, 1 meaning 'beggars'. 

They soon became resentful of their low statue resulting from 

their lack of cattle, and of the fact that the chiefs dis­ 

couraged them from acquiring any. Nor did ttie tendency of 

their host tribes to look down on them for their outlandish 

pronunciation ease the situation. It was only a short step 

from there to regarding themselves as an oppressed minority. 

The arrival of the missionaries preaching a way of life which 

challenged traditional values provided a channel through which 

to express their opposition, and many converted. The chiefs

naturally opposed this movement and so turned the missionaries
p 

into champions of the Mfengu. When, during the 1954-5 war,

British troops entered the Transkei, the Mfengu living with 

the Xhosa begged to be placed under British protection. 

D f Urban, anxious to weaken the Xhosa, acquire more labour for 

the colony, and protect these pro-British tribesmen, offered to 

settle 17tOOO of them in territory taken from the Xhosa chiefs

Galled 'Fingos 1 or Jingoes' by the officials and settlers.
o
Oraer-Cooper, The 2ulu Aftermath, pp. 165-6.
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after the war round Fort Peddie as a buffer to secure the- 

frontier. Tht Mfengu accepted his offer, bringing with them 

to their new territory round Port Peddie 22,000 of their £hosa 

masters 1 cattle and so laying the foundations of much future 

bitterness between them and the Xhosa. This was the first 

large-scale settlement of Africans within the colony proper 

and had the advantage of being of a group with very few 

hereditary chiefs. The resident agtnt therefore had eome 

scope in securing co-operative headmen, although recognized 

leaders were generally established as headmen. This, together

with the extent to which their traditional culture had been ii
undermined by the Zulu wars, and their gratitude at being given i
land of their own, made them more willing than other South 

African tribes to submit to colonial law and the foreign ideas \ 

it involved. They continued to flourish in their new home 

even after (*ueen Adelaide Province was abolished, and subse­ 

quently obtained locations in other divisions as well.

To replace the province as a means of safeguarding the

frontier farms, a treaty system with independent chiefs was
it 

introduced but by 1846/had broken down, mainly owing to agitation

against it by the frontier farmers and traders anxious for 

access to tribal lands and markets. In 1844 Maitland abrogated 

the treaties and announced new ones, the terms of whish were 

virtually dictated to the tribes and wore a major cause in 

deciding 1iie Ngqika on war. Ironically, however, one of the 

clauses which did 1he most damage was the result of Mainland's 

piety and missionary advice, rather than of pressure by settlers
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and traders: article 20 made a direct attack on the chief's 

legal powers and the tribal system by providing that tribes­ 

men were to be free from their chief's interference if they 

wished to convert to Christianity and live near mission stations? 

they were not to be forced to comply with tribal customs.

In iyiarch 1846 war broke out. It proved expensive for 

Britain and in London ^arl Grey, the new secretary of state, 

sought a solution to the problems of the continually disturbed 

eastern frontier of the Cape. Once again India was regarded 

as a suitable model: Sir Henry Pottlnger, who had gained a 

reputation as a British official in the east and was well-

versed in the workings of the Indian feudatory states, was sent
similar 

to the Gape to replace Maitland and to institute a/system on

the Gape frontier. The initial instructions prepared for him 

by Sir James Stephen, under secretary of 1he colonial office, 

were for the establishment of a British protectorate between

the Keiskamma and &ei, without the introduction of English
2 law, institutions or settlers. His final instructions were

 z 
vaguer, no doubt to give him greater discretion until he had

seen what conditions were like once the war ended, but they 

contained much thu same ideas:

If Gafraria or any part of it were to be added to the 
Gape Golony, the Laws of that Golony would as a necessary 
consequence extend to it. If it should be erected into 
a separate Golony, it must have a separate Legislature, 
upon which must at once devolve the difficult task of

(Jalbraith, Keluctant empire, p. 170.

2P.E.O., G.O. 46/264: draft instructions to Pottinger, n.d., 
prepared by Stephen, cancelled portion of draft, p. 376.

^Ibid    Grey to Pottinger, no. 1, 2 i<ov. 1846.
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determining what System of Laws should be there 
established. As it is moreover a barbarous Country, 
possessing no Laws under which civilized man could 
live, it would be impossible as in other conquered 
Countries, to adopt the laws of the conquered, so 
that the Laws of the Oonquerer, that ie the Law of 
j-«ngland would have to b^ taken as the basis on which 
the Government and Social System of the new Colony 
must bu established.!

However, the instructions went on, as ^nglish laws and insti­ 

tutions could not successfully be operated by an uncivilized 

people, it would be best to induce the chiefs and their tribes 

to acknowledge the queen as the protector of the nation, and 

to receive a British officer as the commander-in-chief of all 

their national forces. The chiefs, whose authority should 

as far as possible be supported, should be made subordinate in 

civil as well as military affairs to this British officer who 

would be called commandant of Kaffraria. The instructions 

did explicitly add that this system of government would be only 

an interim measure until the tribes httd been civilized. No­ 

body seems to have realized that it was impossible simultaneously 

to support the chief's power and to attack the tribal system 

on which it was based.

Pottinger, however, had very little opportunity to estab­ 

lish any frontier policy, as his brief period of office (lass 

than a year) was almost entirely occupied with military prob­ 

lems. His successor, "ir Harry Smith (the Colonal f>mith of 

D 1 Urban 1 s Queen Adelaide Province), was given the same instruc­ 

tions as Pottinger had received. 2 He arrived as the war ended

2P.R.C., C.O. 48/279: Grey to Smith, 10 Sept. 1847



and immediately proclaimed British sovereignty over an area 

of land between the Keiakainiaa and Kei, to be known as British 

Kaffraria. He then proceeded to hold a meeting on 7 January 

1848 at which the chiefs swore an oath;

1 . To obey the laws and comioande of the hifi-h commissioner 
ae great ohJUjf and representative of thS qu^ui of

2. To compel their people to do the same;

3« To disbelieve in and cease to tolerate or practice 
witchcraft in any shape;

4. To prevent the violation of women;

5. To abhor ^uraer, and to put to death every murderer;

fc. To make their people hone at and peaceable, and never 
to rob from tJae colony or from one «notkier;

7. To acknowledge that their lanaci were hold from the 
queen of i-nglana;

o, To acknowledge no chief but the que^n of lingland and 
her representative;

9« To abolish the sin of buying wives;
10. io lint on to the i^iDsionari^s and jnate thtir people 

do so;

1 1 . On every anniversary of that day to bring to
King williaui.it own a fat ox in acknowledgment of 
holding their lands from the queen.

kcme 01 these conditions are subversive of tiic whole 
network of Kaffir society, nevertheless the chiefs took 
the oath in the naaic of the, (jreat spirit without tjay 
compunction. Few of them had any intention of keeuing 
it. 1

&aith, however, threatened tiaeui with dire conb',quenct;s if they
^~*

did not keep faitu,^ and on the baeio of their submission 

proceeded to institute toe anomalous system t^nvisa^^d by his 

instructions, with loany of the features of the 1655 plan 

incorporated in it.

G.M. Theal, History of South Afrien since September 1795 
(London, 1908), iii. 57.

2To make hie point, he had a wagon loaded with 
blown up in front of the chiefs.
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To achieve his aims, the tribes were to be allocated 

reserves by the high coirii>i.1.ssionur as great chief. Colonel 

George Mackinnon, a British officer, was appointed to rule 

British Kaffraria as commandant and chief commissioner, with 

two civil commissioners under his control stationed with the 

tribes, Colonel John Madean and Charles iirownlco, who later 

became the Cape's first secretary for native affairs. The 

idea of the commissioners applying tribal law was not enter­ 

tained, despite Sir Harry faith's 1836 advocacy of a tribal 

law code - an omission which can probably be explained by 

Uaith's pre-occupation with affairs in total and the Orange 

River iiovoreignty. Instead the territory was ruled by martial

law, with the civil commissioners instructed to rule 'through
2the medium and instrumentality of the chiefs 1 , even though

the oath to which the chiefs had sworn and all other instruc­ 

tions to tht commissioners indicated an intention to undermine 

thy institution of chieftainship. Thaa commissioners were to 

review the chiefs 1 judicial decisions (made according to tribal 

law) to ensure that 'justice and humanity* were observed, even 

though this would on occasion undermine both tribal law and

the chiefs' authority; the commissioners could not, for
3example, take cognisance of any marriage-cattle claims.

Similarly missionaries and traders were encouraged to introduce

Brookes, History of Nat i^fi pnliny. p. 87.

2Brit. Parl. papers 1847-8. xliii (969), pp. 40-41: 'instructions 
from the High Commissioner to Lt.-Col. Mackinnon ... and Com­ 
missioners under his direct control*t n.d., encl. in Smith to 
Grey, no. 17, 4 Jan. 1848.

^A.3. du Toit, 'The Gape Frontier; A Study of Native Policy with 
special Heference to the years 1047-1666', A 
jfor frouth African History. 1954, i. 37.
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the tribesmen to ^uropcan values which underlined the chiefs' 

authority, and the commissioners themselves increasingly 

abandoned any attempt to rule through the chiefs; 1 to enforce 

their orders they had two divisions of African police, and 

troops were available for emergencies.

To alarm the tribesmen further, just across tne border 

in the newly annexed district of Victoria i^ast th y could ses 

the effects of Cape law on tribal life: a large group of 

Mfengu were settled on government land, for which they paid 

quit-rent, under appointed headmen but with the .Reverend Henry 

Calderwood and three white superintendents of African locations 

in cnarge of them. The superintendents were required to 

settle petty disputes - by what law was carefully not stipulated 

- assisted by the headmen. Pagan ritea and practices regarded 

as injurious to morals or offensive to decency were discouraged, 

and much active encouragement in the form of prizes was given 

to the adoption of European habits. i&nith stated that he 

intended to introduce the system into all divisions of the 

Gape in which the Africans showed a disposition to occupy
o

government property. At Wesleyan instigation a tract of land 

of some 150 square miles on the extreme north eastern border 

was in fact annexed to the Gape in July 1850 under much the 

sane system, having been declared an ^frican reserve subject 

to Cape law, with land allocated on payment of quit-rent. It 

became known as the Uittebergen Reserve. Reports of it would 

soon have reached the tribes of british ICaffraria.

1 lbid.. pp. 59-40, 56-7.

2"brit. Parl. Papers 1650. xxxviii (1288), pp. 1-4: Smith to 
Grey, no. 2, 15 rtar. 1649, and enclosures; pp. 12-132 
to Grey, no. 6, 24 I'iay 1849, and enclosure 1.



These were baffled by the, ^uropean values with which 

they were suddenly confronted. Du Toit cites the report in 

the Graha&Ltown Journal of 15 January 1848 of the meeting 

had held on 7 January:

No £-reat disapprobation [was] expressed until those 
clauses were referred to which forbade tyranny and 
injustice towards their women. The prohibition of 
the purchase of wives with cattle seemed to oxclte, 
not anger, but surprise. 1

ii'ts frontal attack on one of the essentials of the l 

form of uiarriage - the giving :/f aiarria^e-eattlc - was certainly 

hit, most blatant and potentially far-reaching attack on tribal 

law, but his att erupts to change witchcraft beliefs and punish­ 

ments would bt regarded by most tribesmen ay extremely dangerous, 

ana changes in the traditional punishment of murderers required 

cartful explanation before they were likely to be accepted. 

.tven offering tribesmen protection fro.a their chiefs was liable 

to offend their sense of loyalty to the men who had BO recently 

led tnea in war, while the chiefs themselves had no illusions 

about th^ir IOFS of power aa well as revenue when prevented

from 'eating up 1 troublesome subjects; the liberal giving of
2 presents to reward good conduct was inadequate compensation.

When drought aggravated the critical land shortage, the counting 

discontent among the chiefs and people found expression in a 

'prophet* and led to war which in turn led to omith's recall.

The man sent to replace him was yir George Cathcart, also 

an army officer, who brought the war to a conclusion and by

1 JXi Toit, 'The Oape frontier 1 , ££. cit. t i. 37, footnote 82. 

20ape, P.M. 25^: memorandum by Brownlee, 7 July 1d76, pp. 9-10.
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October 1o52 was in a position to iaipooe peace teras. His 

outlook was entirely tJaat of a military man; he simply wished 

to prevent the tribes from fighting the Gape- in another war or, 

if they did, from fighting effectively; the question of 

civilizing or converting trie- tribesmen did not interest him. 

He proclaimed thu country as far &o the Kei to b< :,ritish 

territory ana by 1654 had assigned the trioes locutions in 

British Jiaffraria, excluding all but ame ^f^n^a fro-, the 

easily defended Amatola Mountains; in the Amatola the vUVn^u 

were settled in a crown reserve in which a limited number of 

whiter were also settled for military reasons. he tnen set 

about conciliating the chiefs in British Kaffraria, a pre­ 

requisite for preventing a further uprising. Cathcart 

favoured a policy of genuinely upholding their autnority and 

leaving tliciii to aduini&t&r tribal law unliindered. He believed

that 'through intercourse with -i-uroptans, co^ise.-rce and education,

the- grauual work of civilization', the practices mo^t objection*
p

able to Christianity would be- removed. Only some i^lfengu and

Tembu living in the Gape Colony came under colonial law; 

for the rest, Colonel John Madman, who had long experience as 

a British official among the tribesmen, was appointed chief 

commissioner of uritish Kaffraria, and the two government

commissioners under him were given nono of the magisterial
3 powers they had held under Jaait fa, b eing purely political agents.

1 Brit. Parl. Papers 1632-3. Ixvi (1635), p. 22o: Cathcart to 
iiewca^tle, no. 51, 11 Feb. 1653; ?-H.O., C.O. 48/353: Oathcart 
to Kaclean, 29 I^ar, 1o54, enclosure 3 in Cathcart to Newcastle, 
no. 22, 15 Apr. 1654.

2Erit. Parl. Papers 1354-5. xxxviii (1969), p. 16: Cathcart to 
Newcastle, no. 5, 13 tfept. 1b53.

Parl. Papers* G,4-83> report, p. 16, paragraph 15.
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i,ven cases of witchcraft and smelling out were tolerated, 

though discouraged verbally, as Maolean felt it was worse 

than useless to attempt to alter tribal customs when the 

administration did not have the power to intervene effectively. 

He even drew up detailed regulations which provided for full 

recognition of tribal law, with no appeal from the chiefs 1 

courts except in cas^B which the commisbioner of tux division 

found to be repugnant to 'the general principles of humanity',* 

However, Cathcart'e departure prevented their promulgation.

Kor did the formal re-cognition of tribal law take place, 

although it should havt occurred with the promulgation of the 

letters patent erecting British Kaffraria into a separate 

government. following the precedent set by Natal, formal 

recognition had been recommended in 1850 by a Privy Council 

committee to whom the- question of the government of British 

Kaffraria hact been referred, and instructions to that effect 

had been issued. However, the frontier war had intervened 9 

and though the sane instructions were repeated in 1854, 

Cathcart left them for his successor to promulgate. It seems 

that they never were.

With the arrival of his successor, ^ir George Grey, policy 

on tribal law underwent yet another complete reversal.

Grey considered it impossible for any people subject 
to such a system to advance in civilization; he also 
referred to the apparent anomaly of chiefs in a British 
possession exercising independent powers and jurisdiction, 
and deriving a considerable revenue from what might be 
termed thy fines and fees of the Courts of Justice - thus 
exercising sovereignty by appropriating to their own wants

1 Du Toit, 'The Cape Frontier', O£. cit., i. 62, quoting from 
Gape (*.H. 8/3: manuscript entitled 'Regulations and Laws for 
the Government of British Kaffraria 1 .
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what should have been a part of the public rev 
and interfering with the prerogative^of mercy by 
preventing the Grown frau reuiitting fines and penalties 
however justly imposed, and finally, preventing the 
Orown from throwing over its quiet and well-disposed ,. 
Kaffir subjects the protection offered by British laws.

He proposed a scheme whereby the number of government officials 

with the tribes in British Kaffraria should be increased and 

chiefs ana their principal counsellors should receive monthly 

salaries in place of the fines and fees they had received, 

tfines and fees imposed in future for all public offences were 

to Decode ^rown revenue, except in cases of manslaughter, when 

they were to £O to tne relatives of the dead man, not the chief 

as in trioal law. The officials should be given magisterial 

powers and act as advisers in the trial of all cases, gradually 

weaning the chiefs from the exercise of criminal jurisdiction, 

in civil cases too colonial law was 'by imperceptible degrees' 

to be introduced in place of tribal law.

Grey believed, that the prevailing cattle sickness would 

render the chiefs more amenable than usual to an alteration in 

their source of revenue, since the normal source of their fines 

was being reduced. His optimism, however, was not shared by 

the iaen on the spot. Maclean replied to Grey's proposals with 

a list of reasons why they were unlikely to work: apart from 

practical difficulties he foresaw, he thought that Grey had 

overestimated the results of the cattle sickness and misunder­ 

stood the nature of the Africans' attachment to the institution 

of chieftainship; they would believe Grey's plan was 'adopted 

solely for the purpose of destroying it and their independence

1 i)u Toit, 'The Gape Frontier', 0£. cit.. i. 94.
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together 1 . They would also regard it as a breach of faith, 

having been promised by Gathcart that 'thu chiefs would In 

future bo allowed to govern their people aft^r th,ir own 

manner in all cases not repugnant to morality and coiunon 

humanity 1 . Brownie y's reply was in a similar v._in. 1 But 

although both lirownlee and Kacleaa favoured firet trying out 

the new system on the «iore docilo Mf^ngu and Th^bu vithin the 

Cape's borders, Gr^y insisted that they Bound out tli-_ chiefs' 

reactions to it. After tiiiL had been dene, tho plan was 

formally laid before Uie-ii: at two iae-etir£;s, and the Xhosa chiefs 

were then induced individually to accept the proposals.

The British government reacted with cautious optiiiii^iu to

Grey's report of his system, expressing the hop-,, that his bold

2plan night solve- the problem of the wape's troubled frontier.

The chiefs howe-ver were very wary of the new syst-.ni, fc^rin^ - 

with reason - that their authority would b^ underlined. The chief 

Sandile- objected to magistrates bein^ appointed to his sub- 

chiefs, as ho feared they would regard this as putting thcia on 

the same level as himself. Similarly, the question arose 

as to whether ' salary 1 payments to counsellors should be through 

the- chiefs, as compensation for the patronage tho chiefs had 

forfeited, or whether the counsellors should be paid directly 

by the magistrates, to ensure their, loyal co-operation with the 

government, in the end Mad can directed that the latter course 

be adopted, and this system was subsequently follow sd in Basuto- 

land as well. Grey even contemplated instituting the election

1 Brit. Parl. Papers 1d56. xlii (2096), pp. 1b-19 and 22: iiaclean 
tc Grey, 4 Aug. 1855 (enclosure 2) and Brownlee to Macltan, 8 
j*.ug. 1855 (sub-enclosure 2 in enclosure 3), encl. in Grey to 
Holceworth, no. 9, 18 Dec. 1655*

2P.R.O,, G.O. 46/368: minutes on Grey to Moleeworth, no. 46, 
18 Dec. 1855.
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of counsellors, but dropped the idea after MaoU-an pointed 

out that so foreign a system would arouse groat opposition 

from the chiefs. 1

During 1656 this system of caagisterial justice was extended 

to the Mfen£u living on the Urown reserve in the A^atolas, with 

Mfen^u lac admen filling the role played by councillors in Xhosa 

areas. And in the rest of British Kaffraria, ti, locations 

of the chiefs were divided into districts ana cub-districts 

undtr salaried headmen and cub-headmen respectively, tArho had 

police and administrative duties for which they were r^cponsibla 

to their chiefs and, ultiinatily, to the special ruagistrateo. 2 

This system worked better to some districts than in others, 

and eventually an African police force was introduced to aug­ 

ment the scheme, anether feature which was subsequently followed 

in the Jasutoland system.

Daring Grey's term of office the allocation of land on 

individual tenure was introduced for Africans in 1355,^ when 

Africans belonging to the Lovedale Mission in the district of 

Victoria ~ast received grants. within tkit next few years 

surveys were carried out in locations in the Peddle and Fort 

Beaufort Districts and grants were also mads to individual chiefs 

and their children. A combination of reasons were advanced in 

favour of individual tenure: it was held to undermine the 

chiefs, promote better agriculture., and give the Africans 

security of tenure. .ikit the chiefs not unnaturally opposed -it 

and tiie coiiuuon x^coplc founci it both expensive and strange. AS

] i)a 1'oit, 'The oapu Frontier 1 , O£. cit . , i, 97.

2Uape Parl. Papers. G-.4-83, report, p. 17 f paragraph 19.
 5
'Prior to this, grants for individual tenure had been made to 
the Khoi of the Kat riiver Settlement.
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a result the majority of Africans, especially pagans, did 

not take kindly to this unsolicited importation of colonial 

law into what they regarded ae their perfectly adequate tribal 

system of communal tenure. As Brownlee explained in 1876:

The heathen natives are still content to hold their 
land in common, and consider it a reproach cast upon 
their chief that they should seek to have tho ground 
subdivided and held by individual title.1

proportion 
between 1853 and 1877 only a small / of the titles issued

for Africans were taken up, 2 «nd where chi&fs Wwrc particularly 

opposed to them, as in the four locations eurv^yt,d in the Peddie 

Eietrict between 1d5y and 18u9, no titles were taken up at all.'* 

^or did all the chiefs take up titles for oven their own 

individual fauns. 4"

How great a part trrey'e interference in the traditional 

tribal social structure played in bringing about the Cattle 

Killing of 1656 is difficult to determine.^ in his speech to 

parliament of 7 April 1657, he described how effective his 

magisterial system had been in undermining tae power of the 

chiefs and pointed out:

Gape, P.M. 259 • memorandum by Brownlee, 7 July 1676, p. 16. 

2Qape Parl. Papers, G.4-^3t appendix F, pp. 367-372.

*Vbid.. G. 16-76, pp. 174-5: Brownlee *s annual report. Mhen 
Jbrownlee wrotw hie report in 1b7t>» no titles in thoee locations 
had been taken up yet.

*# £ » ibid.. G. 17-78, p. 192: Hemming to Merriman, 26 Nov. 1677.

Cattle Killing of 1b5b-7 resulted from prophecies by various 
Ahosa women and girls that if the peoplt would destroy their corn, 
cease to plant, and kill their cattle, then on a certain day the 
ancestors would sweep tne wliitw laan into tae sea ana provide 
plenty for all. Many Ahosa and a few tfhembu obeyed. The day 
first named passed as usual and trie excuse waa made tnat by not 
killing; their cattle sooie men were preventing the ancestors from 
corniiig. After the day had been named and proved uneventful 
several times, vast numbers starved to death and many, emaciated 
and destitute, sought work in the colony.
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How far what followed sprang from those proceedings 
i cannot say, for several causes for discontent have 
been alleged on behalf of the Kafir races. 1

Certainly lungsicknesa had taken great toll of tribal cattle 

and drastic overcrowding of tribal territories aggravated 

the problem. But the evidence provided by the Qattle Kming 

of the desperation to which the Africans had be^n driven by 

these problems, was not heeded. Grey took advantage of the 

Cattle Killing to confiscate much Q£ the land held by the 

rebellious chiefs and to place white settlers on it, thereby 

finally abandoning the policy of reserving British Kaffraria 

mainly for the Africans. And Madean issued new inatzuctions 

to the magistrates in April 1857 which indicate that the 

chiefs were considered to havs forfeited their judicial powers 

to the magistrates in criminal cases at least. It is evident 

that every opportunity was taken by Madean to break the power 

of the chiefs, and several leading chiefs and headmen were 

sentenced to transportation.

However, as the magistrates gained control of the judicial 

system, steps were taken to ensure that they more rigorous­ 

ly observed judicial procedure and provided a less arbitrary 

form of justice. Maclean's instructions of April 1857 ordered 

oiagistrates to holn preliminary examinations of cases and that 

the trial of capital offences was to take placy before a court 

of three, composed of the magistrate as president and two co- 

opted array officers. In addition, particular precautions were 

to be taken regarding the different classes of witnesses,

Case *arl« ran era. Votes and Pro (seeding a of the liousu of 
Ac:;, .bly, 1857, p. 4s Grey's speech to the Oape 
7 -.pr. 1di?7, paragraph 25.
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Christian as well as heathen.^ In October 1857 a criminal 

court of five members was set up to try serious crimes within 

British Kaffraria (although British subjects could still be 

tried by the (Jape courts if it was deemed expedient to do so), 

and the special courts set up under martial law fell into 

disuse. But the magistrates' discretion in trying cases 

still far outran their training and no doubt led to :nany 

mistakes and injustices. As the attorney gt&^rtU. wrote to 

the secretary for iLaffrarian affaire:

I feel of course the difficulty in which the Resident 
Magistrate of i^ritisn Kaffraria is placed by bein& 
forced to exercise an absolutely unlimited jurisdiction. 
xt is a great hardship upon this gentleman to be obliged, 
sitting singly, without a bar, without a professional 
education, and without a salary at all adequett to the 
responsibility cast upon him, to decide cases: Involving 
the nicest questions of law and fact, and, it may be, 
lar^e amounts of money. 2

T.O assist these officials Maclean compiled a handbook on 

tribal law which consisted mainly of notes by the Reverend 

H.H. Du£niore, J.C. Warner, agent with the Thetnbu, and Oharles 

Brownlee, with additional miscellaneous information. As none 

of the contributors had legal training, the wording was often 

vagrue and some important topics were not covered; but although 

incomplete and occasionally contradictory, it was the only 

guide to tht. tribal law of the Ciskei until the report of the 

1883 commission on tribal law was published, and therefore 

much used.

While the magistrate? tightened their control over the 

tribes in British Kaffraria between 1034 end 1G53, further 

European concepts end institutions wt;re making their appearance

x'oit, "ilhe Gape Frontier 1 , o&. cjit., i. 102. 

20ape, Cr.H. 17/2: Porter to 'iravcrb, 14 Jan. 1660.



58

in the area and indirectly affecting African attitudes to 

their laws and customs. Hot only were roads being built 

and an African hospital and schools being established, but 

new land regulations for British Kaffraria were introduced 

in 1858 which allowed Africans to buy a minimum of ten acres 

of land at £1 per acre. Ihat land could bo bought was an 

even more foreign idea to tribal land law than that it could 

be granted by the government, but was believed by Maclean to 

be of similar political importance in making the tribesmen 

independent of their chiefs and giving them a vested interest 

in maintaining peace. The chiefs were not slow to realize 

the significance of the move and opposed the purchase of land

by their people. in tiie same year Africans in arny areas were
2moved into villages, and taxes on both huts and certain live­ 

stock were introduced. The income Boon covered all the 

expenses of Grey's system of payments to chiefs, headmen and 

counsellors, au well as magistrates 1 salaries. Grey was thus 

able to argue that his system of civilizing British Kaffraria 

was no more expensive to the British Treasury than Catheart'e 

ayetern of completely accepting the tribal system and recognizing 

tribal law.

in the Cape Colony proper the practice existed of officially 

applying unmodified colonial law to all tribes irrespective of 

whether they had been brought within the Jape's boundaries at 

their own request or, as with the Thembu near Queenstown, without

^;.-,pi iterl* Papers. G.12-77, pp. 174-'1>.

2D*atal ±iad first used a hut tax in K4$ and no doubt ^ave Grey 
the- idea.
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their consent. Warner, the- agent with the Theaba in the 

colony, had warned against this from the beginning, pointing 

out in 1855 that such action would probably jeopardize the 

peace of the frontier. 1 After the Cattle Killing, disillusion­ 

ment with the chiefa led to many Thc&bu bringing their cases 

to him, wnich he settled according to tribal law. 2 nut when 

he did try to impose Jape colonial law in 1658 and arrested a 

celebrated rainmaker, the attorney-general refused to prosecute 

on the grounds that the man might sincerely believe that he 

could bring down rain. 5 An irritated Wamcr pointed out the 

difficulties oi his position and those of the Thernbu, who in 

practice lived as an independent tribe ruled by their chiefs, 

wnilt in theory standing on exactly the aaiae footing as other 

colonial subjects, over whom neither tht-ir chiefs nor the 

political a£cnt had any judicial authority.^ He urged that the 

actual position be legalized by the introduction of a form of 

law combining tribal and Jape legal principles. A bill was 

laid before Parliament to exempt the Thembu froon Jape law, but 

the lower house threw it out. Warner therefore continued to 

exercise his illegal powers with the full support of trie 

authorities, though not the judges, who reversed his decision 

when a case was takun to them on appeal and cautioned niui

_ 
Jan.

.. p. 2.

p. 1: Warner to

 ^ Ibid . , p. 3* Earner to &outhey, 30 war. 185:3; p. b: reiuarks 
ana instructions of tiic. attorney-general.

4Ibia., pp. 6-7s Warner to Uoutney, u ...pril, 1c5o.
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against applying tribal law to people resident in the colony. 1 

To enable the Thembu to continue under tribal law, Warner 

eventually took part of the tribe out of the colony.

Similarly, in the Wittenberg Reserve Austen applied a 

mixture of Uape and tribal law, which landed him in difficulties 

when petitions to Parliament against his decisions lea to awk­

ward questions by the opposition ana his hasty transfer from
o 

the reserve. ^ven in tut, Mfengu locations tht superintend eats

usually applied triDal law to &OUAC wxt^nt, acting Uirougn the

By the latter part of 1659 the tribesmen were beginning 

to recover from the devastating effects of tae Oattle Killing 

ana to voice objections to the whitu ^an'o rule. The Mfengu 

disliked being forced into villages and in the tfort Neddie
 2

District, as mentioned above, refused to take up their titles in 

four locations which had been surveyed, The Ihembu living in 

the queen's Town District were reacting strongly against the 

imposition of colonial law, and aost were even willing to abandon 

their land and move into* the Transke-i to avoid it and preserve 

their chieftainship. 14or did those unwilling to move accept 

colonial law; they simply did not believe that it would be 

enforced. AS Earner reported:

the Leader of those who opposu this removal is the 
^otoriout> oiii^f sw^tuia, wiio io not^d 1'or his liatre-d 
of the- "wnite aian" and for hid determined opposition 
to tiie re-tjtraintb o±' ^olonial Law. iior uo tht argu­ 
ments iuade use of by his party indicate any inclination

V. viilu.ot, yhfc Life and TjUfe-s of *±r igLciiara MQutm y (London, 
Vy04), ?  37!?; appendix P.

2Cao , O.h. 14/7J wodchouse to Bowker (private), 4 Jan. 1670. 

p.

U. 9 0.0. 4&/4G2: wynyard to liewcastle, no. 44» 10 Mar. 16bO, 
and enclosed reports by warn^r, 14 ?eb. 1SCO, and -dyo, 11 and 14 
Feb. 1UbO; wiarner to Southey, 19 Mar. 1bbO, encl, in Wynyard to

. « '> r* - . r\ t ^  "%.'" ,-*\., 2 Apr.
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to submit thereto; but on the contrary, they art 
such as breathe a spirit of hostility to us.

'£hey say it will be time enough to move wh©& 
they find Colonial Law forced upon them beyond 
what tney are willing to submit toJ

in British Kaffraria, where colonial law was being at 

least partially enforced under martial law, 2 Maclean noted that 

the chiefs w«srw beginning 'to feel the pressure of the authority 

of their Magistrates* and were inciting opposition to the
X

government.

It was in this atmosphere that on 26 October 1b60 a procla­

mation was issued making British Kaffraria into a separate 

dependency of tne Urown under Maclean as lieutenant-governor, 

and bringing it in all matters under the operation of ordinary, 

rather than martial, law. AIL attorney g<2ieral was appointed 

ana a supreme court established in Ijovecibtr 1861, with trial 

by jury for those criminal cases which came before it. The 

governor was empowered to proclaim acts of the Cape Parliament 

ae law in British Kaffraria, but for the rest all proclamations 

and regulations previously issued for the territory continued 

in force - a formula later adopted for Basutoland.

The process of imposing; colonial law and valuer in the 

dependency was taken & step further in 1b62 'when, at the instiga­ 

tion of the missionary conference, imol^an ordered the magistrates 

to refuse to entertain cases arising from ma rri age-cattle claims.

^.g., the death sentence was given for murder, including infanti­ 
cide. ±>ec Cape, G.ri. 17/2: Porter to Travtrs, 1C Jan. 1ooO.

 ^P.R.t. , 0.0. 46/402: secret service infciruation enclosed in 
rt-purt by Waclean, no. 1o, 25 Mar. 1660, end. in wynyard. to

, no. 59a, 2 Apr. 1660.

.Du Toit, 'The Cape Frontier 1 , pj>. cit.. i. 166, footnote 12.
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But this was reckoning without WodGhouse, who had become 

governor that year. At his insistence, the circular was 

withdrawn and the. matter submitted to ^ewcafctle, the secretary 

of state. « ode-house's letter outlining the problem and

reply he received illustrate not only *od chouse's own liberal 
they

views; / also indicate why during; the three remaining years 

of direct British rule in British Kaffraria the magistrates' 

courts were left free to ad^inl&ter as much tribal law as each 

magistrate thought legal. Wod chouse argued that not only were 

the Africans 30 attached to the custom of giving laarri age-cat tie 

that suppression of it might lead to trouble, but also that it 

was not a particularly vicious custom, 'It is easy 1 , he wrote, 

'to call it by hard names, and to excite an undue prejudice 

against it; but it is quit^ in conformity with the. usages of 

the world in all a£es and under all religious dispensations. ' 

After ar£uin£ this in detail, he continued with th« legal 

argument that once British jiaffraria had acquired regularly 

constituted courts of lay, the executive could no longer dictate 

to magistrates what classes of complaint they aight entertain.

That was a question which it thai b^camw the duty of 
each Magistrate to decide for hints aLf, to the best of 
his ability according to the law of tiu land and sub­ 
ject to the revision of the Supreme ^ourt. A general 
direction from tile Govcrnuicnt to tile i-ia^istrates to 
refuse a hearing to any party complaining of a specific 
grievance, amounts in my opinion to virtual legislation 
for the purpose of depriving that party of a right that 
he was previously aGJXacd to possc^e. jjid .i fear that 
if a dia'ais^al of any such complaint wer^ carried in 
review before the- Uupr^.^c Jourt, and tac I-lagi strata- 
were to justify it by tne order of the (irov^rnciint, it 
^i£-ht become the duty of thu Judr.e to maki. ouctt. co^n 
on the case as might prove cxctt.din£,ly inconvani^nt.

?.xl.j., 0.0. 46/414: Wodehousc to Newcastle, no. 152, 12 Sept.
4 >-•(• r*iC/e^. .
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Newcastle agreed, adding that Woddriouse might also have pointed 

out to Madean

that in virtually interfering with a native Custom, he 
had contravened the Royal Instruction which preserves 
the Laws, customs, or usages prevailing amongst the 
Natives, except so far as they may be repugnant to the 
general principles of humanity recognized throughout 
the whole civilized world, & the power of amending any 
such laws & for providing for the bett.e- administration 
of Justice among the natives, at may be found practicable, 
is reserved to the Grown. 1

The magistrates' courts continued to hear cases arising from 

9arria£:e-cattle claims.

within the colony certain aspects of tribal law also 

gained legal recognition, but proved rather a mixed blessing. 

The principle of collective responsibility for cattle theft was 

embodied in the Jattle thefts liepression Act of 18t4 and welcomed 

by the farmers in the hope that it would reduce losses suffered 

from cattle thefts. The act did not localize the African law 

principle of collective responsibility, bat prevented any action 

or appeal against decisions based on this principle-. This 

resulted, in some districts at least, in severe deterrent punish­ 

ments, such as those described by Earner to the Native affairs 

Commission of 1665: he explained that v;iiilc a convicted stock 

thief was punished with imprisonment with hard labour according 

to colonial law, if nis Kraal was also morally and, according to 

African but not colonial Irw, legally certain to have, had Jtnow- 

led£e of the the-ft, the inhabitants were also fined according to 

tribal law. 2 Since in tri .ol law conviction would have resulted 

in the fine only, to African eyes this would have bjrn double

p.ii.w., 0.0. 43/414: final draft of reply cf Newcastle to
Wod*-hou3C, 11 ijov. 1862.

. Papers. 1865, Commission on Native Affairs, evidence,
pp. bO-b1 , answers 612-617; Oape, ! ; *. 2^4 *• report of the select 
coii^ittee appointed to consider and report on thefts of stock, 
paper submitted by J.l-1. Grpen, 13 i?iay l6?'ju
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punishment for the same offence.

r£he same year the Native Succession Act belatedly legalized^

the tribal law system of inheritance, though not, according to 

subsequent judicial interpretations, the validity of the 

marriages on which it was based. «or did it apply to land 

held under individual tenure. Howuve-r, cvui with these limi­ 

tations the colonists were considerably less pleased with recog­ 

nition being £iven to that part of tribal lav, and tac- 1865 

Cape Comniiesion on iiativc- Affairs commented:

The Act of last session on the Native Law of inheritance 
has ait:t with almost universal disapproval. The whole 
evidence goes to show that the tendency to legalise 
native custom in thit> matter, will be to retard, the 
profcress of civilization, and to perpetuate so&c of the 
Very worst features of heatnenism.1

Despite such condemnation, in ^epteinber 1Bb4 an ordinance 

was drafted for jritish Kaffraria - by the governor himself - 

with a similar aiia: in addition it recognized marriages by 

tribal law. »juch legislation was quite as necessary in British 

kaffraria as in the Gap*- itself, sincu the problem of what to do 

with the estates of white settlers had led to the extension to 

th« territory in 1bt>1 of the Gape's .Uoiaan-Dutch law on marriage 

ana inheritance. it was only by turning a blina wye to African 

estates tuat officials in British kaffraria had be en able to 

prevent the African property system being reduced to complete 

chaoa. .But the new ordinance, in addition to recognizing tribal 

law iiiarriagcs, also made provision for those tribe-sui^n who had 

married according to Oape law, and declared invalid subsequent

Uapf Parl. Papers. 1665, report, p. xxv. There are a few 
interc;&tin£ ^xcLptions to this general conaciunation, such as 
Bro-nine's written evidence, appendix i, p. 12, and Tainton's 
reply to tnu circular, appendix i, p. y1 .
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tribal law marriages where a wife by an earlier colonial law 

marriage was still alive. This safeguard was wclconed by 

some missionaries as an improvement on the 'Jape ilative 

Succession Act, which was then believed to have recognized 

tribal law marriages. Like the act, Hae ordinance did not 

apply to land, nince tribal law j&ade, no provision for land 

being inherited by individuals. As individual tenure became 

more common, t:ic existence of this legislation wac to cause 

much confusion and delay in administering the estates of land 

owne rs .

The following year, at the insistence of the British 

government, the Gape legislature reluctantly annexed British 

Kaffraria, in its anxiety to be rid of the expense of adrnin- 

isturinc British Kaffraria, the British government does not 

seem to heve shown Newcastle's earlier concern not to trample 

on ,- kfrican customs. It is possible that the full lu^eJL effect 

of annexation was not realized at the tine. Ho proviaion was 

made for separate legislation for the territory, but laws and

ordinances in force at the time of annexation were to remain so
2until repealed, unless repugnant to Cape legislation. Unfor­ 

tunately most tribal law WGE regarded as repugnant to colonial 

law, as became evident ove-r the years as cases wore taken to the 

Supreme Court. By 1675 the Jape native Succession rdinanco
Tt

was the only law peculiar to the territory. J By Ordinance 11 

of 1365 British Kaffraria was divided into the- two iiagist trial

Parl. Taoerb. G.17~7b, p. 4y; &. 35-79 f p.

ii. lennant and 4, Jackson (eds.)» ^tatut^s of the vcpe of G-ood 
HOD , 1 652-1895 (Cape Tovrn, 1^5) » i- 962: Act '5 of 1863, 
section 12.

^P.R.O., C.O. 87y/y* African Qonfideritial Print ^o, p. 3,
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districts of King ailliam's Town uid -ast London, but with 

tut special aiagiBtratua, who f J.1 under the new Ling Williasi'a 

Town DL strict, regaining with the tribes in what was then a 

distinctly anomalous position. Appeals fron the resident 

magistrates' courts went to the ^astern District Jourt of two 

judges set up in Grahauictown in 1Jt4. Froui there a further 

appeal lay to thu Supreme Court in Oapb Sown. I/he- annexation 

came into effect in April 1oeo.

Thifci was th^ le&al position when the question of giving 

the Jape Responsible Government became urgent several years 

later. Whether th-- ; colonists should be £ive-n this privilege,

including control of the .^fricans within their borders, was
2much argued. 3a.i o , cuch as y ode-house and ^arl Or y, feared

that the colonists would legislate in favour of their own 

interests and prejudices, entirely i£;noria£; the int erects of 

the ufricans. It was also argued that African policy would 

becone a party .xitter, subject to change every tine ministers 

changed and hi^-iily unf-ettlin^; for the African population. But 

the new governor, Bark ly, argued that, belnc rcsponoiblc: for their 

own defence once they w^-rc £;ivcn Responsible Governia^nt, the 

colonists would be careful not to resort to racial and frontier 

policies wi'iicn would push tlie jifricans into war or revolt; 

and even the leading li'-'?r&J., ^aul ^olojton, bt lic-ved that f the

ense of Justice- of the colonists a3 well as th;> numbers and
apow^r of the native c would prevent oppression.' Moreover,

21 of 1664 and Act 3 of 1bo3.
o
ror a suminary of the arguments, set J.v. ^a^naers, ' ihc /
tion of the Tranckcian Territories (1872-1^35) with special 
reference to British and Jape policy 1 (uxfora Univ. -J.^hil. 
thesis 1972), pp. £?-% 

ArruG. 30 May 1872 (debate of 27 May), quoted in Launders,'^dinexation ' , p.
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parliamentarians argued that African administration 

uould be kept out of the arena of party politics. These 

optiiiilstic assertions were to be proved wrong within the 

next ten years, not least in the field of policies on 

African law.
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THRlii;

A0JJ8TS AMD MECHANISMS OP MAKING TRIBAL LAW POLICY 1
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When in 1672 the Cape Colony acquired a responsible 

ministry, it undertook for the first time the responsibility 

of administering the affaire of the Africans living both within 

and beyond its borders. To do this a Department of Native 

Affairs was set up and a secretary for native affairs appointed 

from 1 December 1872 as the minister responsible to the Cape 

JBarliament for the department. However, Hosponsible Government 

did not give the Cape complete self-government. Through the 

governor, the imperial government retained the power to prevent 

the Cape Colony from operating in opposition to imperial 

interests; although in theory the governor was to act on the 

advice of his responsible advisers, in practice he was in the 

anomalous position of remaining ultimately responsible to the 

British secretary of state for the colonies.

The governor, however, was also the British government's 

agent responsible for extra-colonial affairs in *>outh Africa - 

termed the high commissioner. As high commissioner his 

position was theoretically clearer: Responsible Government 

in the Cape did not affect his extra-colonial powers. But in 

practice it proved virtually impossible to separate the problems 

of the frontier within and beyond the colony and, acting on the 

instructions of Lord Kimberlty, the governor announced that he

I am indebted to Dr. 0. Saunders for the loan of his B.A. Hons, 
thesis, which was especially useful for this chapter: C.C. 
Saunders, 'The Cape Native Affairs Department and African 
Administration on the i^astern Frontier under the Moltero 
Ministry, 1672-76' (Cape Town Univ. B.A. Hons. thesis 1964).

2The establishment of a Native Affairs Department and the appoint­ 
ment of an official in charge of it had been recommended by the 
Commission on Native Affairs, 1865, proceedings, p. xxvi.
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would act only on the advice of the Cape ministers. Al­ 

though this policy was later countermanded by Lord Carnarvon,
o

Kimberley's successor, a precedent had been established which 

led to trouble when a governor later attempted to assert his 

right to independent action as a high commissioner.

Initially, therefore, the most influential figure in 

determining the government's policies on African affairs was 

the secretary for native affairs. That this policy-making 

role was not shared more by the prime minister, John Charles 

Molteno, and tho other members of the five man cabinet was 

largely a result of the expertise of the first man appointed 

to hold the office. Charles Pacalt Brownlee, who took office 

on 2 December, was appointed for his outstanding knowledge of 

African affairs rather than his political influence. Born 

in 1b21, the eldest son of a missionary of the London Missionary 

Society to the Kgqika, ha grew up amongst the Africans on his 

father's mission stations until 1835, when the family had to 

flee to escape an attack by tribesmen during the frontier war.

1 Cape, G.H. 31/13: Barkly to Carnarvon, no. 33t 27 Mar. 1876, 
quoted in P. Lewsen, 'The First Crisis in Responsible Government 
in th& Cape Colony 1 , Archives Tear Book for South African History. 
1942, ii. 234. The governor-high commissioner was paid from 
colonial revenues, which gave Cape parliamentarians a reason for 
querying his actions. See C.O. 48/510 (Treasury): Cole to 
Herbert, 29 Jan. 1684, and minute by Fair field, 10 May 1889.

2Lewsen, 'The First Crisis 1 , ££. cj^t., ii. 234.

an account of the way in which it led to the dismissal of 
the Molteno ministry, see J.A. Benyon, 'Basutoland and the High 
Commission with particular reference to the years 1866-1884: 
the changing nature of the imperial Governcaent *s "special 
responsibility" for the territory', Oxford Univ. D.Phil, thesis 
1968, pp. 326-42.

There is some confusion about the date of his birth, but he him­ 
self gives this date, See C. Brownlee, Reminiscences of Kafir 
Life and History (Lovedale, 1896), p. 347. For the following 
details, see ibid., pp. 2-12.
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He then spent three years in Natal as interpreter for a party 

of American missionaries and returned to farm on the eastern 

frontier of the Gape until the 1646 frontier war, in t&ich he 

participated. At the end of 1846 he was appointed clerk to 

the Ngqika commissioaer and a year later was replaced by his 

younger brother, James, while he himself became Ngqika com­ 

missioner, stationed at Fort Cox as British agent to Sandile 

until the chief was deposed. War ensued after the tribe 

refused to accept Brownlee as a substitute for Sandile , James 

was killed, and Charles Brownlee spent six months in command 

of a levy of Mfengu at Fort Peddie; but in 1853 he assisted 

Oathcart in ending the war by negotiating with the chiefs, and 

was restored as Ngqika commissioner, with his brother-in-law 

this time as his clerk* In 1867 his post was abolished as 

part of w'odehouse's retrenchment policy, and in May he was 

appointed civil commissioner and resident magistrate in Somerset 

Vest* in 1671 he was promoted to King William's 'Down, taking 

up his post early the following year. In 1872 he was therefore 

almost uniquely experienced in African customs and administration, 

and had great influence with many of the more important chiefs.
son of the under-secretary for native affairs and

James Rose Innes,plater chief Justice of South Africa, who 

served as a clerk in the Native Affairs Department under Brownlee, 

wrote that the secret of his influence with Africans was their 

belief in his character 'as a just man who told them the truth 

however unpalatable, but who genuinely sympathised with their 

race,*

,A. Tindall (ed«), Jaj^eg Hose Innes - Autobiography (London, 
p. 23.
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His knowledge of the Xhosa language and tribal law was 

excellent - he contributed a detailed and accurate section 

to Maclean's Compendium of Kafir Laws and Customs, which 

served as a handbook for magistrates throughout the period

under discussion - though he occasionally fell into the trap
o 

of attributing £hosa customs to all tribes. But not many men

were in a position to challenge Brownlee's rare mistakes of 

this kind, and his expert opinion carried great weight. His 

influence was also enhanced by the fact that, as the Cape in­ 

creased the area under its control, it was his department 

which undertook the government of these areas, since they were 

inhabited almost entirely by Africans. As a result, the 

personnel under its direction increased rapidly and was further 

augmented by a new category of Native Affairs Department 

officials within the colony*

Despite these advantages, Brownlee was not in a position 

to dictate policy on African affairs to his parliamentary or 

cabinet colleagues. Stanford, who was later to become per­ 

manent head of the Native Affairs Department and who got to 

know Brownlee well in 1876 when acting as his interpreter and 

companion during a visit to the frontier and Transkei, described 

him as 'the big-hearted Minister 1 and f the essence of kindliness 

towards all 1 ,^ but this quality could be more of a hindrance

Although he usually used an interpreter when colonists attended 
his meetings. See J.W. Macquarrie (ed.), The Reminiscencea of 
air Walter Stanford (Cape Town, 195B), i. 70.

£;.g., in his report in the Cape Mative Blue Book for 1875 
Brownlee attributed to the Basuto as well as the Xhosa a pro­ 
hibition on marriage between cousins. In fact the Basuto re­ 
garded marriages between cousins as highly desirable. See 
Caoe Parl. Papers. Appendix ii, A6-79, p. xl-xlii: appendix D.

, Remi*>lfloences. i. 70.
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than an ase^t in politics. When appointed, Browniee was 

without parliamentary expert nee and was described as 'bettor 

qualified to conduct an indaba across the Kt;i than to make an 

impression on the House 1 . 1 Jtor does hie undoubted expertise 

appear to have withered opposition even at close quarters in 

cabinet meetings and cabinet minutes, especially after J.JU 

Merriman's appointment to a ministerial post in 1875. 2 

Merriman, who had a scathing tongue, had no respect for 

Brownlee or his policies, and daring the 1877-8 war in particular 

the two men clashed frequently.

Brownlee was also sometimes accused of nepotism, with 

some justification it seems. The large number of his family 

in influential Hative Affairs .Department posts may be explicable 

on the basis of superior qualifications derived from their 

missionary background - and Brownlee f s own early experience of 

appointments was not likely to leave him feeling that there was 

anything wrong in appointing members of his family if they had 

proper qualifications - but there is some evidence that he 

would unjustifiably protect members of his family even when 

proved incompetent. His brother-in-law, 2.A. Gumming, who

J.H. iiofmeyr, The Life of Jan Hendrik Hofaeyr (Gape ^own, 1913), 
p. 121.

2 / \
Merriman. 1 870-1 890 (Cap e Town. 1960) . p . 45 > f ootnot a 45; 

Gape, M.A. 399 * minutes by cabinet members on report by L. 
Marquasd, 25 Oct. 1676s iihodes House, H&i. ^fr. s.23 (Molteno 
Papers), ii. 203: Merriman to Molteno (private), 22 Sept. 1876; 
Jagger Library, University of Oap© Town, Stanford Papers, 
A. ^tanford to *.G. Stanford, 24 Sept. 1877.

^Lewsen, Selections, pp. 42-3* 

below*
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was also the son of a missionary, was in charge of the 

Idutywa Eeserve when iirownlee took office. When shortly 

after this a commission appointed before the advent of 

Responsible Government reported, severely criticising CSumming 

for lack of Judgment, impartiality and firmness, the report 

was never published and Gumming remained at his post. Later, 

similar representations from a special commissioner appointed 

to report on the Transkel had no effect either. It was only 

after a display of 'incredible supineness 1 convinced the new 

governor in 1877 that Gumming 'was quite unfitted for such a 

poet 1 , that he was removed. This protection, and Brownlee's 

entourage of brothers-in-law when visiting the Transkei aroused 

much resentment among the magistrates under him.

The member of the cabinet who next to the secretary for 

native affairs had the greatest influence on tribal law policy 

was the attorney general. Questions were constantly being 

referred to him by the Native Affairs Departmtnt, as the 

correspondence files show, and on occasion he could give 

rulings which greatly altered some facet of tribal law for 

some or even all districts. In 1879, for example, Driver, 

the special magistrate at Glen Grey, mentioned to Ayliff, 

Brownlee's successor, during the latter's visit to the district, 

that under the Native Succession Act cases occasionally came 

before Mm which required him to treat children as if they were

Dagger Library, university of Jape Town, Judge Papers, handwritten 
copy of the coiiimission's report, 30 Dec. 1672; II 40: Tainton 
to Judge, 12 Feb. 1875; II 34: Ji.3. Ohalmers to Judge, 19 Feb. 
1873$ il 38; rf.D. Fynn to Judge, 14 Mar, 1873; II 39: 
IxLuonstone to Judge, 20 ii.ug. 1373; II 43 * Blyth to Judge, 
16 Feb. 1874; Rhodes House, M33. Afr. s.23, ii, 135: Probart 
to Molteno, 13 Jan. 1876; Brit. Parl. Papers 1876. lv (Ool. 
961), p. 93: Frere to Carnarvon, 25 Sept. 1877,
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'part and parcel of a sian's goods and chattels'. Ayliff

suggested that Driver send him particulars 'for consideration
2 with a view, if necessary, to future Legislation on the subject.'

Driver sent the court record of a common type of case in which 

a widow had elected to return to her family after her husband's 

death, taking her young children with her, and the husband*B 

family had brought a claidi for the return of the children. 

By the local tribal law the husband's family had a right to 

receive back either the children or the marriage cattle given 

for their mother. The woman's faoiily in the case in question 

had been prepared to return the children provided that the 

interim cost of maintenance was paid, Driver had therefore 

given a perfectly adequate judgment according to tribal law 

for the return of the children (not necessarily izaiaediately) 

on payment of the interim costs. However, the papers were sent

to the attorney general, and his opinion changed the future
 3 

interpretation by Driver at least^ of the Native Succession

Act in a way no doubt highly confusing to the Africans:

I am clearly of opinion that children arc not property 
within the meaning of that word in ^ct &o. 18 of 1864. 
Property in that enactment means ordinary iiiovables or 
immovable property and does not include human beings 
which would be wholly repugnant to the policy of the 
Colonial law.4

He went on to indicate that the question of the children would 

have to be decided by colonial law relating to guardianship

1 0ape f &.A. 100: Driver to Ayliff, 16, Sept. 1879.

2Ibid.

-*There is no indication of whether this ruling was sent to 
other magistrates besides Driver.

*Cape, N.A. 180: opinion from attorney general, 10 Mar. 1880.
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and custody, which was outside the competence .of the 

magistrate 1 B courts - and usually of the Africans' pockets.

Other departments of the government also affected tribal 

law policies, though much more indirectly. On the Treasury 

depended to some extent the number and quality of officials 

available to implement government policy; on the Department 

of Clrown Lands depended the number of locations which could 

actually be surveyed and made available for grants under 

individual tenure; and the amount of assistance which the 

Department of Education was willing to render to schools in 

African territories to some extent determined how rnucjb. the 

Hative Affairs Department could look to 'civilising agencies' 

rather than more forceful means of weaning Africans from their 

customs. Unfortunately the Native Affairs Department was 

consistently starved of funds and surveys of locations would 

be stopped when a shortage of surveyors occurred within the 

colony. But the education Department acted on the principle 

of giving 'liberal encouragement to early efforts in the 

direction of education, in the hope and e pectation that as 

the advantages of instruction became more evident to the

people, they would be prepared to contribute more liberally

p 
to the support of schools. f in practice this meant that where

the population consisted almost entirely of Africans, aid was 

given BO long as it was requested, a schoolhouse was provided, 

and some contribution was made towards the support of a teacher.

had an unfortunate effect upon the quality of magistrates 

available for appointment. See pp.84>-$~? below.

2Cape, ii.A. 295 (education) * Gameron to Ayliff, 11 July 1878.
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As Africans in all areas showed a keen interest in education, 

pagans usually only a little less so than Christians, 1 this 

policy iiieant that schools soon existed in all districts in the 

colony, and were slowly established in the Transkei, though 

often teaching only a tiny percentage of the children in the 

district. Grants were also given to missionary schools and 

proved of particular benefit in Basutoland, where all the schools 

were run by missionaries. An attempt was made to institute a 

government educational system there, as although niany pagans 

wanted education for their children, they feared to send thoa 

to missionary schools in case they were converted; but the new 

inspector of schools on his initial tour of the country showed 

himself to be strongly in favour of religious education even in 

government schools, and aroused such overwhelming opposition

from the magistrates as well as the pagans that he resigned and
2 the whole scheme collapsed.

Brownlee's new Department of Native Affairs took over its 

functions from an existing branch of the C/ape government: until 

1872 ail questions concerning Africans had been dealt with by 

the Cape Colonial Office, a sub-department of the Border 

Department, which had supervised officials appointed to control 

the African population both within and outside the colony. 

On all questions concerning Africans beyond the border, however, 

the high commissioner had retained overriding control. But

magistrates' reports in the Gape Blue Books on native Affairs; 
ape, #«*.. 295s report froiu inspector of schools, liasutoland, 

to superintendent-general of education, 12 Aug. 1874. however, 
magistrates and missionaries occasionally reported that pagans 
in their areas were completely disinterested in having their 
children educated*

2,-,Cape, K«A. 295? (Mucation) Langhaui Dale to tfixon, 26 Aug. 1874.
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Brownlee did not inherit even the personnel of the Gape Colonial 

Office? in common with some other government departments, his 

newly created Native Affairs Department was very slenderly 

staffed. Apart from himself as it a minis t trial head, for its 

firts five years the staff consisted of only a chief clerk and 

a messenger. Although one or two temporary clerks were 

employed to assist the chief clerk, it was January 1877 before 

a permanent clerical assistant wao at last appointed, and only 

in 1873 was the post of under-secretary for native affairs 

created. Until 1878 the chief clerk therefore exercised far 

more power than the title- of his office suggested, supervising 

the general running of the department and acting as deputy in 

Brownlee f e frequent absences on the frontier.

This would have been particularly true of H.^.H. Bright, 

who wae appointed clerk in succession to *'.H. ^jiglish in 

December 1874 (entitled chief clerk after May 1876 and under­ 

secretary in July 1878). Prior to that he had spent three 

years as clerk to the governor f s agent in Baautoland. Brownlee 

had no experience of this area and probably paid particular 

attention to Bright f s advice on it. Bright'3 general influence 

is indicated by the department files, which contain various 

despatches sent to the secretary for native affairs by officers 

in trifcal areas on which the chief clerk's opinion us indicated 

by memoranda or minutes is endorsed as future policy by Brownlee. 

Bright f s sympathy with the J3asuto and friendship with the

all, Brownlee spent more than a year of his five year term 
of office on the frontier, and also sp^nt over five months in 
uigland in 1675-6 for medical treatment.
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magistrates stationed there was to prove hie undoing. In 

1881 the Sprigg government, having antagonized both the Basuto 

and Baautoland administration, transferred him against his 

wishes to a magisterial post in the colony, and replaced him 

with James Rose Innes, related to iiprigg by carriage. Hie 

transfer was much criticized by Sprigg's political opponents.

A second result of the omallnesB of the staff was that 

the men on the spot were perforce allowed a great deal of 

discretion in their actions. The departmental staff was soon 

unable to keep up with the inflow of letters, which were dealt

with according to strict civil service procedure and replies
phand-copied into record books. According to Bright f s

successor as under-secretary, by the early 1880s there was
•z 

ample work for nine clerks to do. Improvements in the postal

service to outlying areas were therefore outweighed by the 

growing departmental delays in answering letters. General 

Charles Gordon,when he visited the country in 1bb2, found

magistrates complaining that their questions were not being
4 answered.

Unfortunately the qualifications of the &en on the spot 

for exercising such extensive discretion in judicial and 

administrative matters left much to be desired. Within the 

colony the men who dealt with African affairs usually held the 

combined offices of civil commissioner and resident magistrate

., Qaoe Ar/sust 11 J&n« 1881; G-^ia"! ' 3- Town Jourrxa^ (hereafter 
Q.'X.J.) 4 Apr,

2Tindall, Ja&cs Hose Innee. p. 22.

Parl. Papers. 0.110-83* evidence, p. 4145 question 5717&5718.

, vol. xii, no. 2657, 8 May 16S4: General Charles 
ordon's memo* of 1862.
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of G division or district, and were not exclusively concerned 

with Africans, Nor were thoy officials of tte Native Affairs 

Department. In the Western Capo there was only a sprinkling 

of Africans, but in 1875 in ten districts in the Eastern Cape 

Africans formed more than fifty per ctnt of the population, 1 

and in some districts more than ninety per cent. 2 The first 

Cape Blue Books on Native Affairs carried reports from the 

eight districts with the highest African populations - over 

seventy per cent in each district - but as Africans became 

more numerous in other districts tht area covered by the blue 

books increased, until by 188? the government official in every 

district in the Gape CJolony wae requested to report on the 

African population within his division. Knowledge of African 

languages, customs and laws was not essential for an appointment 

as resident magistrate to any district, and ignorance of this 

kind was not uncommon among men appointed to even the districts 

most densely populated by Africans*

Nor were such men always gifted with sufficient wisdom to 

uee properly the wide discretion allowed them. The files con­ 

tain many examples of magistrates displaying lack of judgment 

or consideration of a kind which could only aggravate relations 

between the administration and tht Africans governed - and

presumably only a minority of such cases would have reached the
"5 

Hatlve Affairs Department or newspapers. In 1681, for example,

Aliwal North, Bathurst, Bedford, Last London, Fort Beaufort, 
£in£ William's I'own, Peddle, Queenstown, Victoria siast, and 
Wodehouse.

2 Oape Parl. Papers. 0.42-76: census aap giving proportion of
races for vach district.

-*0n this see Pace Times- vol. xii, no. 2657, 8 May 1884i 
General Charles Gordon's memo* on magistrates an4 the Native 
Affairs Department of 1882.
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^ B. Ohaliners, the civil co.umissioner and resident magistrate 

at Koiagha, drew down the condemnation of both the Qflpe Mercury 

and vnristian ^jcprcas for his harsh and legalistic operation 

of the pass laws. As the correspondent of the Oaoe Mercury 
reported:

there is no sharper magistrate than Mr. Chalmers of the 
Komgha* All the natives who want passes entreat the 
location inspectors not to £ive the^a route via Komgha 
as there they are treated like

In March Chalmers arrested the £ev. Mr. Msimba, Mfengu minister 
of the Lovedale congregation, for being without a pass and 

carrying firearms (although Malmba had permission to do so). 
Moreover, he insisted on imprisoning Maimba in highly unpleasant 
conditions for the weekend, despite one of the Komgha constables 
who knew Mziniba offering to be responsible for his appearing 
before the magistrate. The indignant Christian Express pointed 
to it as *a very flagrant case of the working of a system which
puts vast power into the hands of some who are, apparently,

p not very capable of using it.'

However, harm inadvertently done by such men could to some 
extent be rectified by a knowledgeable officer living on the 
spot, and the office of the civil commissioner and resident 

magistrate of King William's Town developed in a rather hap­ 
hazard manner into a kind of regional headquarters, partly 
because it was able to forward urgent messages "by telegraph 

to Cape i'own in cases of emergency. The civil commissioner 
also forwarded correspond en co from officials beyond the Kei

Quoted in the Chri s ti on -i^xa re s s, vol. xi, no. 126, 1 Mar. 1861, 
p. 14.

2ibid.. no. 127, 1 -4)r. 1681, p. 2.
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and of special magistrates under his control in African areas, 

-bventu&lly in 1678 a new post was created within the Native 

Affairs Department - that of resident commissioner for native 

affairs, who was to be based in King William's Town and to act 

as the secretary's deputy on the, frontier, unhampered by having 

charge of any particular area. Charles Brovnlee, who had just 

ended his tern of office as secretary for native affairs, was 

the firct and only luan to hold this post, which unfortunately 

was abolished it seems when he was appointed chief magistrate 

of Griqualand ^ast in late 1878.

The special magistrates in African areas under the control
P 

of tile civil cojimiesioner of King William's Town were part of

the class of officials which gradually grew up within the colony, u 

appointed by the secretary for native5 affairs specifically to 

deal with Africans. Such ;aen were usually appointed from out­ 

side the civil service on the advice of the resident magistrate 

Of . the district and were under his control. The special magis­ 

trates, whose appointments to tribes dated back to the 1865 

annexation of British Kaffraria, bad aiaonf; their other duties 

that of hearing cases arising out of tribal law, settling dis­ 

putes referred to them, and holding preparatory examinations on 

crimes committed in their districts; but they were not able to 

enforce- their decisions legally, although they did so in practice.^

examples of magistrates reporting to the civil commissioner 
at King William's Town, sec Cape, K.A, 150. On the way the office 
was run, see Gr,T.J., 20 Jan. 1b?5, quoting the Kaffrarian watchman*

tfec pp. /f "1,5"*- above. There were three special magistrates at 
Tarnacha, Hiddludrift, and KeisframjnahoeK (in 1873 the last-named 
was replaced by a clerk in charge.), and ont clerk-in-charge with 
the kgqika chief, Sandile, in the district of

Parl. Papers. Gr.4-83, evidence, >p. 261V questions 4B21-3; 
p. 201: question 3498.
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Appeals could be taken to the resident magistrate; of thu 

district, though they rarely were; in practice even the 

special magistrate based in King William's Town appears to 

have been left very uiuc& to himself, leading hiui to-complain

I feel sometimes as tho' [kie] I could go mad having 
nothing else to do but deal with black faces from day 
to day and from week to week, no change, no relief 
of any kind.^

The difficulty experienced by the Africans as well as the 

magistrate in uuch a situation is indicated by his further 

remark:

I do not think there is a worse set of Natives on the 
I^rontior to manage than those of my district and I 
rather like the responsibility of keeping them in 
orde-r than otherwise, iill I want is a little more 
power in my own bands and not be running the risk 
of being hauled ove-r by the attorneys.3

Lvcn the special magistrates did not necessarily have the 

basic knowledge to rule the people under them properly. The 

special magistrate at i-liddl adrift, who in 1 bb1 had been a 

special inagistratt for over twenty-five years and controlled 

about 14»000 Africans, 'understood but did not speak their 

language and knew little of African law.

As civil couiiiissioners in districts other than King 

William's Town also proved to be in need of assistance in 

supervising their African populations, superintendents were 

eventually appointed between 1874 and 1877 in some districts,

Cape :-srl. Papers. G.4-63, evidence, p. 19:** question 3444; 
appendix 0, p. 117J question 1; app .ndix D, p. 320.

2U.C.T., Judge Papers, II 40: Tainton to Judge, 12 Feb. 1d?3.

^Xbid. Tainton and his brother wer<, murdered during the 1d77- 
war.

Parl. Paperqt. u.4-83, evidence, pp. VJ9-200: questions
C f P.H7, <a
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but with minimal judicial powers, if any. The category of 

superintendent s and inspectors subsequently appointed under 

the 1o?6 and 16?o Native Locations Actc 1 had no authority to 

settle any cases, bat could only prosecute contraventions of 

the acts or the regulations iaade under them before the resident 

i&&£istrates* Theoretically judicial control therefore remained 

with the resident laagistr&tce, but in practice superintendents

were frequently asked by people in their locations to settle
pcases, and did so.

The officials stationed with tribes beyond the colony's 

border wore also brought under the Native Affairs Department 

anu, as th~ Oape extended its control, their number slowly 

increased fro^i an initial five at the beginning of 1373« 

Due to the unsystematic way in which the Jape extended protec­ 

tion to additional tribes, within a few years officials with 

administrative charge of particular districts or tribes were 

Known by a plethora of designations, such as 'governor*s agent', 

1 chit f luagist rate ', 'resident .magistrate 1 , 'agent', 'super­ 

intendent', 'special aoa gist rate' , 'clerk in charge*, 'clerk 

with this or that chief 1 and 'officer in charge'. However, 

each nauie often designated only one official, rather than a 

category, and in the TransKcian territories there were during 

the first few years of colonial rule not enough officials to do 

the work required of them. This was partly for financial and 

political reasons, partly because when making such appointments 

the* secretary for native* affairs (or, in later years, the under­

et b of 187b and Act 8 of 1373.

Parl. Pacers. G.20-81, pp. 91-2; A. 26-83, evidence, p. 19: 
question 154; G.4-63, evidence, p. 265: Innes to W.B. Chaliaers, 
14 July



secretary) took into consideration such factors as the 

candidate's knowledge of an African language and experience 

in dealing with Africans. How important thic was in 

preventing injustices if,- illustrated in numerous incidents, 

such ao that described by W.C. Scully, which occurred while 

he was ma^istrato of Mount Freres

A woman who had been called upon to give evidence wao 
asked as to whether she knew a certain man who was 
interested in the issue. She replied in the direct 
negative. I happened to know, from the statements of 
other witnesses, that she and this men had lived with­ 
in a few hundred yards of each other for many years. 
ilaturally 1 concluded that she was lyinr. I told her 
so, and added that I was sure she must have seen him 
over and over a^ain. But she adhered firnily to her 
statement that she had never either seer or heara of 
him. What 1 regarded as her mendacious obctinacy 
angered me exceedingly. I was on the point of order­ 
ing her arrest for perjury when my Native clerk bent 
down and whispered to me the word "inhlonlpu," and 
in a flash I understood. The ^an in question happened 
to be the uncle of the woman's husband, so according 
to custom she was not supposed to be aware of his 
existence nor of the existence of any male relative 
of her husband in the ascending line. It would have 
been disgraceful for her to have admitted having ever 
seen or even heard of any such relative, or even to 
nave used any word in which the dominant syllable of 
his name occurred.'

There was found to be a dearth of suitably qualified men, and 

not surprisingly a very high proportion of .those found suitable 

for Iranskeian appointments came from missionary families. A 

few had been nilssionaries themselv*. e. Many had known each 

other since childhood and often political and judicial affairs

of the tribes witn which they were stationed were settled by
2

informal and sometimes irregular arrangements. On occasion

V/.C. Scully, Further Reminiscencee of a kouth African Pioneer 
(London, 1913), pp. 278-9.

p£,.g. Macquarrie, Re minis c eric e s, 1.
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men were brought in from outside the civil service, but 

neither pay nor conditions of work were good; aagistrates 

were even intended to pay the expenses of entertaining 

chiefs out of their meagre salaries. Frere was unimpressed 

by th£ quality of the Transkeian officials he found in office 

when he arrived in 1^77. He wrote to Carnarvon:

Among the officials connected with the ttativt-c are 
many "worthy men" in trie sence of amiault* men, of 
nigh uioral character; and there art doubtless soa*e 
we, 11 acquainted with the natives, th-ir language 
ana aafcits, who have not bc-coufc assimilated to them 
in Habit b of life or thought, ^ut energetic, well- 
trained officials, who art good office men, active 

is trators, &ound-nearted and hi£h-£pirit ed
gentlemen, who know the Natives, and their habits 
and lanfcua&c, uut wiio retain tfctdr ^uropean turn of 
mind, and thought, and standards of conduct, are 
certainly very rart/.d. ouch men coald , it i£ clear, 
do whatever Government pleased with the Natives of 
any tribe or ract, and train them in a course of 
rapid and progressive improvement to almost any 
extent. i>ut thy present mode of selecting, treating, 
and paying public servants here is not such as would 
attract m^n of tue *.inu i iiavc described.^

..
Certainly the records contain inany caaea where/ma gist rates 

inefficiency, iacK at' tact and juagment, several

5 were- aid^i^L^a. for eiiibe^zlemunt, and the files show a yawning

^ by many, incluaii^ at lua^t one cxiit 1' magistrate,

i-.g, ithodes House, MSS. Afr. e.23, ii. 12y-30: Solomon to 
Moltuao, o Jan. 1u7o.

p to o>rownlet;, no. 2$, y July 1&73  

p. 1o7: i'reru to
Carnarvon, 14 i^ov. 16/7.

h>.g. Cape, ft.A. 4, pp. 25O-7, 247-512 Blyth to Bright, no. 255, 
2 July 1t>7y» and encloa«u minut^bj I«.A. 5t pp. >2-33* Blyth*s 
remarks on Mtrriman's report encl. in tflyth to Bright, no. 339, 
2 Oct. 1oV:3$ i«.j*.. >^o; i'amla to ^rownlte, 5 i'iay 1t>7>; 
Cape, N.A. 399: Judge Dwyer to darkly, 23 Oct. 1676.

?^.g. Kesbitt (Cape, P.M. 259: controller end auditor general 
to ^canl^n, u Aug. 1bo1); navies (i».^. 305s solicitor general 
to fcauer, no. 21/109, 6 ?eb. 1862); Pattle (N.A. 303: appoint­ 
ment of Jn&lmcrs to try battle for e-iiibe-aalefiient).
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of the most basic rules of procedure and evidence.

However, by 1879 there was a more optimistic outlook for 

the future. Bright wrote that there were 150 people on the

register of applicants for positions in the Native Affairs
o 

Department, and though many of thc-ee were for positions as

clerks, the- file Q show a large number were able to speak an 

^frican language and baa either frown up or had experience of 

living in .^.frican territories.-^ Many were the sono of uen who 

weru officers of tne Native Affairs Department themselves, and 

a few were even the tnird generation to G^k a poot in the 

service. In addition in 187&, the system of usin^ a senior 

iiagistrate to control the less experienced or able men stationed 

with the tribes was introduced in the Tranekei as well as the 

colony, and survived longer there than at King William's Town.

In Basutoland, which the Gape controlled from 1871 to 

1oo4, very few officials, including the governor's a^ent, spoke 

the local language when firbt appointed, Several complained 

of the impossibility of adequately administering the large areas 

and difficult terrain which comprised their districts, although 

this was later partly remedied by sub-dividing some dietricte. 

The governor's agent was particularly overworked. All the

' PP» 32-J^s lilytii to A\.oae xnn&s v no. 812,
22 Apr. 1ot1 , and attorney general's official report and un 
official note on the case; JK.A. t, pp. 12fc»-^: ulyth to Ayliff, 
no. 42, 6 Feb. 1boO, and attorney funeral's :ainute on the case; 
J*ivi« urpen, >^Q^U Jrs rinciijl^te> oi' i«ativ^ Law ^Hust rated (Jape Town, 
1880), pp. 30-37.

20ape, I^.A. 401: Bright to Baillib, 7 Apr. 1^79.

especially £1«A. 400 (covering 1678) and N.A, 401 (covering

Jciut iiasutolanu doct; not appear to .oavc been unique in tnis res­ 
pect. The chief magistrate of the Transkci, for example, coai- 
plainea that he quit*,- oi'tua waa ooli^d to worK i'roui ^ a.nu to 
12 p.m. Jiee Cape,&.A. 2, p. W$i Blyth to Ayliff, no. 156, 
21 Dec. 1o/o.



Baautoland magistrates had administrative as well as judicial 

duties, such as issuing trading licences, collecting hut tax f 

and making roads; the governor's agent had all the duties of 

a resident magistrate in the district of Thaba Bosigo until 

1&77, when his chief clerk, henry Lte .Davies, was? promoted to 

that post. In addition, ne was from taid-1672 also accounting 

officer for Basutoland, whicti * ntoiled auch a vast amount of 

complicated paperwork that in 1677 he eventually persuaded the 

Amative affairs Tiopartmt-nt in Gapt Town to appoint the assistant
r~.

magistrate for Thaba boBiu. to do some of the, work,^ tnd in 1878
-< 

to appoint a full-time accountant. J 4s governor's afcnt he

administered the government of Basutoland and dealt with all 

decisions and correspondence of a political character, since

he believed the magistrates 1 dutie a to be of a purely judicial

4and administrative nature. It remains a mystery where he also

found the time to act as chief magistrate with duties which 

included hearing appeals from tnc- courts of the other magis­ 

trates, reviewing their decisions, and acting SB Judge of the

divorce and insolvency courts. He certainly discouraged
5 magistrates from seeking his advice on points of tribal law,

.Lesotho Archives, i>i*/1 /'>/£* brii'i'itii to 'Jivil ^ 
Aliwal florth, 24 June 1672.

20ape, H.A. 274: Griffith to Brownlee, no. 21, 27 Feb. 1877; 
&.A. 275 « Bowker to -iylifl, no. 21?, 16 i'iaroii 1o7o.

., Griffith to A^liff, no. by, 4 IAJC. 1o7b, uiinut^ by 
Ayliff, 17 Dec. 1b7b.

40ape, H.A. 273: Griffith to jirownlee, 2 Feb. 1b73.

5Leeotho Archives, &9/1/3/2: Griffith to Holland, 30 /Ipr. 1873; 
Griffith to Austen, \y Jan. 1o74; Jy/i-/2/^: Griffith to 
Holland, 1tf Feb. 1676.
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to settle matters ab beat they could. lior were 

conditions conducive to the long iiours of office and court work 

these duties required.. In 1876 £owker, temporarily acting 

as governor f s'agent, described them to the secretary for native 

affairs:

The Governor's Agent's and -aagistrate's offices are 
in adjoining rooias, very small and stuffy, and Very 
inadequate, - hot in tuuiiiK.r and icy cola in vint,.r. 
Xio privacy is attainable and things are apt to £e«t 
inextrieaoly jLLnbl.a. Th^ cl-.rke' offices, two 
in ncLab;,r, arc at a distance in separate buildings. 
When the Governor's ;*£cnt or the iu.sicunt Ka^io 
wisnes to coinmunicate with his clerk, h« has to go 
oat in sun or rain or cola or wind - or else shout 
in an Lindignified aann^r unless the oraerly hap 
to bo at hand ... the present building;: arc ... 
falling into disrepair and quite unworthy of being 
the head of fie CD of Government. They were originally 
the premises of a Kaffir trader built in the first 
year of our occupation, and arc- shabby and paltry 
beyond description. The court room is very insuf­ 
ficient, lark and clo&o, - and when densely crowded 
as it is three or four times a week is some thing 
like a second "lilack Hole of Calcutta". 1

In the Irenskei and .Basutcland especially, to be a good 

lstrate a man required net only knowledge of the tribe he 

was with, good judgment anci tact, but the ability to withstand 

ye-art of isolation frcu his own culture; often his fanily, 

his clerk (if he had one), and possibly a nt-arby trader or 

iuissionary would be the only personal contacts he would have 

with it, even when not cut off from t£ic nearest village by 

flooded riv^ra; and if he did not speak the local language

11.A. 275* Bowker to *yliff, no. 23, 1d *iar. 1e>7d. 
Uncomfortable as the&c condition^' sound, they  - re quite 
luxurious compared with eoiae in which i'ranBK.eian magistrates 
wt:re cxpuct-ju to work. The a^cnt with Kroli, for exaiiple, was 
obliged to use f a kafir hut 1 as hie office until in 1675 the 
principal chit fs voluntarily done,ted n number of cattle to 
enable him to build a bigger office; the magistrate at the 
.i-souio bc£an hie tera of of fie.: without either house or office, 
living in a waggon; and the resident in ot. Joiin's territory 
initially operated froiu a tent. 3ce 'Jqpc Tarl. Papers. G. 16-76, 
p. 44; ^ape, ft.A. 1, p. 1u: Qladwin to ^4yliff f no. 4, 7 Feb. 
1o7o; Oao..- Parl. PCD era. G.21-75, pp. 100-1.
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he would have very little opportunity for spontaneous conversa­ 

tion with anyone else. Blyth's verdict on a magistrate who 

had taken to drink to alleviate his boredom was equally 

applicable to several others:

Mr. Merriiaan has very good abilities, but his position 
as Magi strata of tne .idutywa is a very isolated on-, and 
it requires a man of peculiar temper am ent to make a 
successful 'I'ranjjkeian Magistrate. i

Xhe- isolation of a i'r&nskeian uiafeistrat^ 1 e position wad so un­ 

popular that cvt-n higher pay was not regarded a:* sufficient 

compensation. Aa one colonial opt-cial ma£ietrate explained «

1 do not consider thiru the extra £100 i should get by 
going up there would counterbalance the advantages 1 
woulu haVw to &ivc up nere. x would much rather oe 
put about and try to live on £250 in a town than take 
iiiy wife and children to burry L&ic] amongst ^ 
for

however, where a ;aan possessed all tht requisite qualities 

and was placed with a tribe which had no objection to him per­ 

sonally, the system of magisterial control often worked well, 

as many examples in Basutoland, the Tranakei and even the 

Giskei demonstrate. The official reports and files contain 

many instances whore tribesmen displayed affection for their 

raaffist rates, including several petitions for raagistrates to be 

transferred back to the tribe-. Whilu no doubt some were 

motivated by a desire for the return of a lax magistrate in 

place of a strict new official, many ring true,

Gape, ft. A. 5, p* 215* 'ihw uiagi^tratc in qu^Btion waa the 
brother of Brownleo's bete noire find yet another uiissionary's
son.

^.^., U.O.I'., ktoaford Papery, xv (b)2: ^.u. ^ijal^erb to Judge, 
16 Mar. 1873; Judge Papers, ii 40: lainton to Judge, 12 Feb.
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Unfortunately ignorance of local conditions on the part 

of ttte Native Affairs Department in Gape Town could lead to 

a good man being placed with the wrong tribe, as Elliot, the 

chief magistrate of Thembuland, bitterly pointed oat in 1882:

Since Mr. Sauer was raised to the poeition of 3.3.A* 
I have never once been consulted upon an^ appointment 
in this District, hat on the contrary appointments 
have- been made of which he, knew i entirely disapproved. 
I feel that square oiGn are- bein; rap lily put into round 
holts, end that th^y can't bt iuftcU- to fit! ... nothing 
could, have been more detrimental to the interests of 
this I'trritory than placing ~hav in -BociVanaland . 1 He 
is disliked and distrusted by both ^onvanas & Gcalekas, 
and if a rain comes i iudall hear nothing fro, a that 
District till it io too lat* ^to adopt precaution^. , and 
Shaw will share .dope's fate.* i nev^r'knew anything 
norc injudicious then that act, besides it is prossly 
unjust to Vice, jsut i suppose i have no power to 
compel the Ministers to act with either discretion or 
justice.^

And at the other extreme, oi'l'iciala sonie time s were oo well

suited to their tribes that they oecau^- laotly partisan in

favour oi' thwir own particular tribe. ihia iaadc th« settling

of theft and oth^r cases with othtr tribes, especially tradi-

4 
tionul oneiaiea, very difficult.

Varioua common auiainistrativc problem could alao compli­ 

cate relations Detwetda the iaagistrat^ anu the triix. with which 

he waa placed. Uiven tne lacii among magi strata of a knowledge 

of the indigenous language^, good interpreters wore essential;

'M.B. Uhaw was a very experienctd magibtrate , whose first 
appointment in the Dranakei nad been in \^2 ac resident for 
the whole of the X'ranskei, sec Cape, iU^. 9, p. 257: memorandum 
on iihaw'e career.

P was
iiope/a oiagietrate who was ^urdcTwd in 1ooO by tiit tribe with 
whjfib he wac stationed.

Stanford Papers, F(f)6: ^lliot to ot an ford, 19 Dec.

.g., U.O.T., Judge Papers, J.I 2yi ioutney to ^dnioas tone , 
29 Cot. 1872; Gap*, N.A. 6, pp. 6-7: i31yth to Ayliff, no. 2, 
7 Jan*
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but there is evidence that these were not always forthcoming, 

especially as the nany idioms of the African languages made 

a detailed knowledge of the language, customs and psychology 

of the tribe necessary for accurate interpreting. Uven for 

the very important office of King William's Town the roaglstrate 

could writ^. of his interpreter, the son of a German missionary, 

that both iiib Ahooa ana ^ngllsh were bad.

now magistrates wao aid not understand the 
thfcias-i-lves cot on witn hia I. cannot understand; and 
with nis oad interpreting he most only have been the 
cause 01 a great cU'al of injustice bein£ done.^

A few ^fricans, suoh at, ^iyo do^a, be- can in the late 1o70s to 

ootain poets as interpreters and clerks to magistrates, 

especially in thu i'ranaitui, where it was {jovernuj&nl policy to
•5t

euploy tiifcoi where possible..^ x>ut there seem to have been many
/ 

cases wnc.r^ tne iaaci^tratt^s found tlie^n un^atisi'actory and

, a ^asutolana missionary, pointed out that tncy often
(—

favoured tiitir i'riuKie*^

iior could the police employ td in eni'orcing the law be 

relied on to be abl« to coauiiunicate with tiie j^fricans* Frere 

wrotu in 1 o77 that 'at present it is the exception to find a

. i'ranklin, i^atiyeB and the Administration of Juatice 
r^, nVd.) 9 pp.

to Jcaxilon, 20 •

U*A. 3, p. 151: uiytli to ;irit:ht, no. 21j>, -j nay 1879. 
Africans could be paid lower

4Cape, M.A. 5, p. 58: Blyth to Ayliff, no. 347, 9 Oct. 1679, 
and see many t.xaiaples in i'iltB 01 , fciriuan clerk a boin£ dismissed.

fie, toii. Brit. j^np. o.1o (^oiti-^lavery ^oci^ty Papers), 
 J140/243a: l¥iabillc; to CJaesson, 15 «pr. 1661.
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private who knows either the topography of the district or 

the language of the natives in it'; 1 and the magistrate at 

Grey, noting that the chief constable in his district, 

o was responsible for collecting arrear house duty in 

that predominantly African area, coula not wpeak th« language 

either,

after he lias finisncd hit work GO far as iic is able, 
it r^uiaiua for tut,- iua&ioti-cxtc "Co xplain to 
iiativu why iiv. nab to puy a fine. of two 
upon every t^n bjiillin^b auty in arrears, 

'aiiCv, of this Jtina ox' wor* a*uon£ na
Jw uacrutit^u to p^ rtjonfei wao uau GeaK tne
^ ana givt, -..xplanationb to tiiw

it can th^rwforu oe seen that whatever policies towards 

tribal law were dc-cided upon in Cape i'own, there was a strong 

probability that ineptitude, undcrstaffing, ana the necessities 

of local conditions would lead to delays, ohanres and mis­ 

carriages ol jtfctict in implciuuntin^ them aiaon^ the Orleans*

The iLon on the spot, who factd all the problems of 

implfeiaenting the policies, naturally tried to ensure that they 

were not asked to enforce policies they found offensive or 

impossible to implement. But they were not allowed to write 

to the press, which lii^ited thc,ir opportunities to 

express tiicir opinion to their internal departmental reports 

ana the occasional ciiance to bring a matter to the attention 

of the secretary for native affairs when ho visited thr-ir 

district. Given the o^allness of frontier CO^LII unities, it

1
on -frontier ^.raied and hount^d Police, 3 i>iov. 1e>77»

/-,

^jJape Parlt Papers* G.c^-33, p. 101.



seems likely that magistrates would on occasion have provided 

the inspiration for newspaper letters from missionaries, or 

the reports which appeared in the frontier press 'from our 

correspondent in Alice* and other villager in frican areas, 

often to be picked up later and reprinted by the Cape Town 

newspapers . jjut tiiii: aid not enable ;aafciBtrates to use their 

intiijatc experience 01 triD&l law proDle-rns to add weight to 

their ar£uiifc.ntfci, t>o it io not tur pricing tnat tn-.y seized upon 

tiu, e-pp^artJie-o of the Ciape- .blue ^ookb of l«ativ. affairs from 

1674 to put forward tneir reco-uaurdations* The civil com­ 

missioner for jiing william's il own and the special mafictratee 

under him repeatedly &apnasized the need for the special 

magistrates to be given the legal power to enforce their 

decisions given according to tribal law; and over th^ years 

oagictrates wero to press for such rsforms as the separation 

of the duties of resident magistrate and civil coramissioner, 

on tue grounds that the duty of the latter kept Africans away; 

the abolition of the post of headman in the Victoria ^ast 

Mfengu location; replacing the frican law court messenger 

system with thfc use of polio em c-n; the introduction of the- 

poor law to increase the number of convictions in theft cases? 

the introduction of a law of prescription for debts; the 

introduction of individual tenure in some areas where it did 

not exist; supplementary legislation to the Native Succession 

Act of 1664, or its suppression; the recognition of only the 

first wife or ^ven th-^ complete suppression of polygamy and 

the giving of marriage cattle; and most sweeping of all, the
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suppression of African law and custom. Several 

of these rt-coffliiie-ndations were iiuplcuusntud, though whether as

a rtoult of the uaagistrat&e 1 au^fcestions it is impossible to 
t«Ll.

3ut the- excellence of the basic ai^ of th- policio-s 

dictated by the dative /if fairs Departs nt daring th* Kolteno 

siinistry's te-nn of ofij.ce uas seldom disputed by tru officials 

involvtu In i^plc-iu^ncln^ tiu.ui, even v.^.r^ th^rc va^ dicagree- 

over tht dttaila of the method. iirowtLLt'c vi^wu on the 

. policy to aacpt towards .ii'iicaa law and ca;. LO^> were 

ion^ HI en of nio background in tii^ luTOs. Ho believed 

it to be both tne duty Ljid in thu int^r-^t of th colony 'to 

sdvanc,- the civilization of the natives under our rul_ f ; 2 the 

ar£uia,-.nt^ ver -3 usuglly all on how fact. lirownlt. e f s long

experience auionrst the tribes l..d ni^u to advocated, cautious
 5

approach when instituting chantey. !L, realized that in prac­ 

tice African law would have to be administered in soiac areas, 

and had in fact done GO himself whilt; resident :;a£,i^tratu at 

Somerset ^ast and Kine ^'iHia^'s Town. He believed that 

'i<ativ«; C/oiniQunitit s generally, that is while in & stttt of 

heathuiioLi, art better governed by their ov/: n law?;, tbjn by ours 1 .

' rarl. Papers. 0. 27-74 » pp
pp. 6^, 64, 7t; G. 12-77, pp. 14, 115; G. 17-78, Dp. 43-5, 
4'^, 50, 59, 11b; G.35-7i?, pp. 1^3, 166-S; G. 1J-oO f pp. 174, 
1o5-4, Ibo; G.20-C1, pp. y2, 102, 103, C'.3>b2, pp. 115, Ho, 

, 175J &.e>-b3, pp. 2o, cib; U.>ei4, pp. 31 , 37, 76.

2ibid.. A.49-55, p, 1.

. Parl. Pap ere Jb5t>. xlii (109b), p. 22 1 -brownlet to 
i-iacl  . an , o ^uc. 1^-55, eub-,.nclosur-i 2 in   nclu-j-urc 2 in Grey 
to A-ioiet; worth, no. y 9 lb De*e. 1655*

Oape, ^i.A. d40s .brownlee- to iialse , 1
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although the policy adopted by tin, jiinistry was 

&radu&Hy to u^emiae the pow^r of the chief* and replace 

tribal institutions with colonial onet;, iirownlee believed in 

meanwhile utilizing the pow^r and pr^cti^e of tte chiefs 

ratn^r than ignoring; it ana antagonising the tribe enien. 1 It 

is likely that iiia clashes with tferriiaon r. -oult,-d from jiore 

than a personality clash between th~ sharp -tongued Merriman 

end the eeey-^oing .brownlec, .Jerrican's declared belief was 

in direct contradiction to the policy vhich ^rcvnlue was 

attempting to apply:

much if not ell of oar pr-.^ent iifficalti^t: aric-c from 
the pc. rsistent effort a ,uade by the present administra­ 
tion to lessen the pov/cre of the chief s and to introduce 
^-uropean lawb and cuatoinb in place of tnc iiort. convenient 
nati Vc c u st cms- . ^

The policy of thy n^xt ministry onuer jjprif^, although 

not on thu face of it different in kind to Brownie e's, visual­ 

ized so different a time scale as to be in fact of a different 

natures

the pragnjatiaa and intelligent laxity of the Molteno 
ministry's native policy was? now to be bubatitutwd the 
^pri^£:ite policy of 'vigour', instead of a steady sapping 
of thu chief's powers and gradual loosening oi' the bands 
of tribal authority, so as to facilitate- the introduction 
of magisterial controls - the characttfrifctie ieacurc of 
Oapc nativ,, policy, ths. process vfas to be. vastly acceler­ 
ated. what joad, over several a^caaes, involved macn 
patience and improvisation in those Jape frontier districts 
where the process was fairly well advanced wao noW to be 
achieved in the -untoi^jd districts within the life-span of 
a sing 1 c rainis t ry . >

Oaos.- Parl. rapjrs* G. 16-76, p. 103; Rhodes House, MS3. Afr. 
s*23» ii« 1:^2-3s Jrownlee to Molte-no, 11 ^ar. 1o7o,

.. iii.

, 'liasutoland and tne hi^gh vjoui.uistiion', p. ^
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The man who wac to implement this policy was William 

Ayliff, the new secretary for native affairs. He was 

knowledgeable enough about ..fricsn cu^toi^ - as the third 

son of a missionary, the i-tev. John Ayliff , he had £rown up 

on mission stations mostly aiaon^ the ivlfen£u, but aloO on one 

for displaced Ihembu, isvana and fcfungu, jut he set-me to 

have been a singularly colourless (:ian r.na practically no 

writer on the period, whether contemporary or historian, 

iflfcntiona aor-, than th^ fact that he was appointed. In day 

to day ^fitters the under-secretary for nativt afi'airj..- con­ 

trolled matter a - /vyliff told f)c Wf-.-t, the. secretary for native 

affaire in ttit 18c4 £ovornmi nt, that he himself fiaw c-very 

letter but ciid not road all: 'they were t-ent to hin with 

oarci.ne-1 not e describing' contents - th.L routine Otters he 

did not interfere witri but no Letter of importance was answered 

withoujb his t.t-Hin^ the reply.' Jbut the policies of the 

ministry were obviously all ^prlge's.

This placed the second and or-secretary for native- affaire 

to corvo under Ayliff in a particularly powerful position, 

since he v:as related by marriage to 3pric^. Jataes iiosc Innes 

Gucceeded Bright from January 1851, after a career which had 

included a period in the influential post of resident magistrate 

of King Willieic'e Town, followed by a short spoil as administra­ 

tor of Oriqualand "West tefore the post had been abolished on 

the annexetion of tnat tfrritory to the Jape. His views on 

tribal law were nucn the eame ae brovnle t- f s : in U77 he

1 U. O.T., Stanford Papers, F(i)4s Walktr to Stanford, 20 ilay
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informed the Defunct Coimuission that

the- existence of Kafir Law implies of necessity the 
existence of Kafir tribunals; and I would allow 
these people to avail themselves of their Kafir 
tribunals, and go to their chiefs or headmen to 
get thoa to e fettle castti of that nature, 1

It is almost certainly due- to his and Jri^ht's efforts that 

the tribal law policy was not more affected by Aylif f 's 

1 vigorous policy 1 towards ^fricon affairs. Ac it was, the 

ministry inadvertently brought about the ruin of th, promising 

experiment in Baoutol&nd of uein^ tribcl lav. institutions to 

introduce i-urope-sn values to tit Uacuto.

Ayliff's successor, J.W. aaucr, who took of fie- in the 

middle of the Basuto revolt, could hardly fail to bo aware 

of thd dangers of enforcing rapid ch;2i£cs in ^frio&n customs. 

Three weeks before taking office, he. told the Legislative 

Assembly that African customs should not be- disregarded 1

they oueht to utilise and work throw'h them towards 
civilisation.,., what should be done was to have a
na| 7e administration tiircu£,h the natives the 
and have less of what he might call "

But in office his views on the subject weru probably of no 

gr^-at iiiiportanco, for there is evidence that ^uch of the 

Native Affaire Department's policy was in fact determined by 

iiose inneg rather than Jautr. iiauer was 'a aaster of parlia­ 

mentary tactics, with a special aptitude for feeling the pulse
X

of the iiouce. 1 ^ Jiut Joseph walker, a friend of i-auer's

' p

«j     ±Jarlia*:!enttu.*y supplement, <£ i^ay 1oo1 , reporting debate 
of 20 Apr.

^Tindall, J.asiej3.Jiosc Innes. p. 56.
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successor, reported that he never looked at any departmental 

letters - 'in fact did nothing. 3o you may judge how Master 

Innes has entirely manipulated the Native Depart [u^n] t. ' 1 

Without an active secretary for native affairs, thy re was very 

little check on the activities of the under- secretary. Parlia­ 

ment was poorly informed on ifricon affairs in ,>friean areas, 

especially as the fil... u ohov that report'., from magistrates 

were censored be- fore publication in the blue books. 

wrote in 1880:

you will bu surprised how little wt.- know here of what 
is £0ing on in the uo extra-colonir.il territories. Lost 
of our information we get froiii I -ape-rial Blue Boote . 
I'here is no one, scarcely, a-non^; the natives, but 
officials cc thouo who depend on official >, and natur­ 
ally such !Ht.-n fuel very gr^at restraint in saying; 
anything that mi^ht brin/:; tbjem Into difficulty.^

But although the Innc^s-^auer policy on tribol lav sounded 

remarkably lik^, Brownleu's of five years earlier, the very 

different background against which it should b-c viewed had quite 

changed the persptotive with which the department viewed the 

diaappearaJie^ of African law and tribunals. As has be oa shown, 

the policy of undermining the chiefs and introducing European 

institutions was first instituted in 1635 when wucen Adelaide 

Province wap established, .and can be traced, with interruptions, 

through ^ir Harry b.-aith'e e'overnorsliip to that of bir George 

Grey, whose policy -Brownies acknowledged to b>,j tlv. source of 

the Moltuno ciini^try f s ovm. It underlay all the apparently

U.U.X., ^t&nl'ora Papers, ^(i)4: walker to ^taniord, 20 May 1384*

2Miodes house, W3J. .'»fr. s.1b, w147/1o1 : ^olomon to e;heoson, 
24 ^eb, 1860.

•*
•'Sco chapter 2.

, P.M. 259: memorandum by Brownie e, 7 July 1876, p. 13.
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varied policies on tribal law implemented by the government 

between 1872 and 1663. Until the war of 1377, the ministry 

confidently believed that this policy was both desirable and 

viiolly beneficial for the Africans; even after the war, this 

attitude was to continu^ to penaeat*. ^frican policy thinking, 

although with a stron^r ^ aphasia en the need .also to safe­ 

guard th-, inter^btG of the whit . nopalstion, until the ^asuto 

revolt of liitJO brought disillusionment and a complete though 

short-liv . d loos of confid-jicej in the Jape gov rm^cnt ' c ability 

to civilize or ev~n rule the ^frican.

But cv-.n in the heyday of colonial confidence , there were 

nany colonists mor^ concerned with acquiring :^or^ land, ^ore 

trade, rnoru Itiboui', or greater safety, than with civilizing 

the African, While, on the oth* r hand soou individuals or 

bodies objected to op^cifio policicc ac injurious to the 

African::. A number of aie-oJie were avails,bit to these varied 

groups for influencing at least the details, if not tht.- basic 

aim, of policic D on .^friccn affairs and tribal law.

The Oape Parliament v/as the obviom, target, especially 

ao there vore in fact, if not in theory, approximately six 

parliaxauntary parties, each elbowing for position £Jid supporters. 

Petitions were therefore, fr-o-quuntly fciubtaitted to Parliament and 

the filec chow a large selection relating to policies on tribal 

law. A typical example was provided by a faceting of farmers 

of Upper Blinkwat^r, which sent the colonial secretary various

Governor Fr> r.,'B analyaib of tau parliamentary -ce-ne, 
.a.O,, G.O. 45/494 i rrcre to iicach, 22 June 1*330.
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resolutions on theft and shortage of labour. Resolutions 
7 and 6 read:

It is very much to be deplored that natives are 
allowed to come amongst us with the privilege of 
enjoying their own laws and customs, which are so 
disgusting, and which ought not to be tolerated by 
any Civilized Ooveminent.

This meeting is of opinion that polygamy and 
buying wives should at once be stopped, as this is 
the principal temptation for stealing stock.'

Although the secretary for native affairs might disagree 

completely with such petitions, the ministry could not afford 

to Ignore large groups of voters in country districts. This 

was especially the case after the formation in 1878 of the

Farmers 1 Protection Association, whose general aim was f to
p watch and protect the interests of farmers in this Colony 1

and would no doubt have opposed any attempt to legalize African 

law in the years in question. It ic of interest that there 

are no petitions from African voters in the files for this 

period, although African voters would very probably have been 

Christian and in full agreement with the Fanners' Protection 

Association on questions of African law.

Sometimes too petitions not directly relating to tribal 

law nonetheless resulted in parliamentary, if not executive, 

action on this question. In 1873» for example, a select committee 

was appointed to consider and report on petitions from Albert 

and Queen's Town for action to prevent stock lifting. The 

report presented in June 1873 included a paragraph which readi

Evidence having been given by the Secretary for Native 
Affairs that the Kafir custom of paying a certain number 
of cattle for a wife is recognised in some of the Colonial 
Courts, your Committee are strongly of opinion that such

1 Cape, N.A. 399« Sweetrnan to Molteno, 7 Jane 1676.

2Cape, P.M. 304: confidential minute on the Afrikaner Bond and 
Fanners' Protection Association by Scanlen for itobinson, 6 May
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recognition is impolitic and prejudicial to the 
public interest, and should therefore no longer 
be permitted. .Jid they are further of opinion 
that the attention of the Government should be 
directed to the gradual a^oiiailation of the native- 
laws and customs to those of the Uolony.'

The matter was referred to Brownie e, but he was out of sympathy 

with the commission's point of view and took no action to imple­ 

ment the first part of the recommendation.

indirect attempts to influence- Parliament or trie government 

through individual members are obviously Icao uaey to document, 

but there i« evidence that t!i,..y did take place- on this issue. 

There were certainly a number of appeals to Browniec and Molteno 

to pv^r^iit jtl'rican law to be recognized by the :;ia£iet rates in 

the- colony. Jftany &uch letters ca^e from law agents and 

attorneys who not only saw the injustice resulting from non- 

recognition, but also lost a &reat deal of money through being 

unable to taHx claims based on tribal law before matiatrates 

who refused to recognise it. fc Certain otner membera had 

special connections with particular trioes, and would usually 

be asked by the tribe for assistance in matters requiring 

legislation. J.H. Urpen, for exa^aple, while a inember of 

Parliament, acted ao unofficial spoKeeman for tne iiasuto. 

But thert- was one other obvious muaber of ferliauuil; to whom 

people could appeal for assistance in^affuctin^ ^fricans:

aoloinon, senior  ;t-,,.nber for ^ape -i'own. Jauies itose Innes,

Jape, i)*.A.. 294: report of select committee, June 1673.

2 ^ape, N.A. 59^: leylor, a^ent for Ma^itola, to urownlee, 
21 Apr. 1b73; -lundbll to Molteno, 26 ^»ept. 1b7^; ^cll to 
Urownlcc, 23 J^cc. 1b73; i^--. 403: iU^. ^ose Innes to Sauer, 
21 July 1682.
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later chief justice of South .>frica cjid eon of the under 

secretary for native affairs, described h±n as th^ most 

remarkable n:an in the Legislative Assembly.

Saul koloraon was handicapped by physical disability 
which would have deterred any but a man of exceptional 
courage fro-u entering public liiX. jo dL- inutive in 
stature that a specially raised scat had to be ccn-
structeu for him, liu do^inat'.. d thu iiou&^ froui that 
coign of vantage, -de practised none of the artc of 
oratory, icr lie wtib not :?,n orator, but a consu:i:iatej 
debater. u±s pr c-s entation of Tacts wats inant'-.-rly, 
hit ar^,a^it.nt relentless t Wh.,n, ^any yc-arc, later, i

\.d to Joce-ph vJhfinbc rli J.n , the rcGc:nblanc;.
n tnc Gtyle^ of the two iaen i:iipre3Gcu -ie for- 

xncr^ was the atsao clsrity of l:.ncT^?..c c > "the 
^aotery of facts, the uauie ui'iarp ctacc&to j^n 
. liotii wtru awkward nr.;n to interrupt, j.^t 

there wat: in Laul ^oloi::on a burning; indignation at 
injueticu, a deten-iioation to help the under dog, 
vhicn iiitl not, in liisx dc r';r^e, cU\rctct - riz .. th...-

in addition, until 1oo1 -aul ^olomon owned the influential 

 Jape ^a1^^. by which he was able to £ain a wide- eudience for 

his viewb and the causes he espoused.

However, rather than attempt to sway the ^ape Parliament 

oi' gov u. rnue nt , ^Oiiifci p^oplt choae to appeal to thu British 

gfovurniuent to ex«roit>c her influence ana, after 1677, legal 

rignt, 2 to prevent 'undesirable;' policies from bein^ juuplementod, 

Altnougii personal contacts arnon^; jJritieii merabers of Parliament 

were occasionally utilized for tiie piu'pOBe,-' the usual channel

iindall, Jau^s iLpB'.. jnn>.>>:i P« 26.

2i3y an imperial peiuiiosiv-.. act, wiiich i-'rere decdr^d to assist 
hln in achieving confederation in ^outh .frica, ,»frican policy 
was reserved to the- imp...rial £::ov rnn.nt. Jet clause i>5 of 40 
and 41 Vie., oil. 47, Jrit. rsj-3,. ^oers lb.7.0, lv (-.1 
i^iar. 1b7b, appendix, pp. 34-41.

3i^.G., P.R.G., 0.0. 48/505: Lotter by ,.L. Doaiieo, a missionary 
in tne Transkei, to a liieiubur of the ^ritiah i'arliaiuciit, 4 
1362.
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for suoh protests was through the Aborigines Protection 

Society, a philanthropic society which had exercised great 

influence in the heyday of Exeter Hall, but which by 1872 

was in decline, Not only important colonists like Charles 

Lennox Stretch corresponded with the ouor^tary of tik. society, 

but so did various nouibtrs of ttk. J^pc ^urlia^iic, ii,ce 5aul ! 

Solomon. 3y the 18ttOs, LOUIC Africans fro:., Gape territories 

were also aiuon£ its correspondents. Cn :uajor issu.;L the 

society would in turn .uake direct r^pr^sintations to the 

government la Britain tlirou^ii petitions to und irit-rvi-.-ws with 

minis tors, or else or^arii^- a ea,;paien in Liiu Huasu ox Ooinrnons 

though tiyuipatnetic nombe-rs of ParliaLijat. It alao liad its 

own newspapur, the ^,bor i/. :liae & * fcj c;n d , as woll a;j access to

rs, froo wiiicli tiic colonial prctsc woulci often

pick up iteino. i%ttero of tribal lav.' i&ore brought to the

society's attention by a number of sorr^spondentB, and the 

files contain heated correBpondencc on such matters as the 

evils of polygamy among the X^uni - woman slavery, as it was 

^ - and tne need for individual tenure,^ both of which 

the society espoused.

L.&., excerpts from J.T. Ja-Davu'a letter to JliuD^on, U May 1881, 
were published by Uhmcoii in the Daily iiews and subsequently 
ajpearud in the colonial pr^co. ^ •. , .iiiovj^s i-ois . , 
s.lo, J1j>^/3: Jabavu to Jhoscon, 13 iiept. 1i3ti1 .

s letters froa «*'illiaa ^dacis and J. ^ckennan; 
uij to Jhcsaon, 2b May 1o75; i=Uu. Afr. L-.22 
society Papers), G.10: case of Kartiia ILuswyo; 

undated minute;:.; of meeting.

£.{-., Rhodes House, Mas. Afr. s.1o, 0143/121: J. i-lull-.ns to 
, 31 ^>ec. 1o77; -Jl47i letters from J. Jilb
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Similarly, missionary societies would sometimes make 

direct re-presentations to British ministers on the evils of 

various policies affecting tribal law, but their influence 

had greatly doclined since the middle of the century. As 

the Jhriatian -.xpress pointed out when describing th. May 

of th_ aicsionary societies in 18bO:

spt.akers and platform people tnerc was a ,ereat 
paucity of peers ana ^.iVs ana m^n of any public 
distinction, i^re were more ^arl* in JLord'i^aucharap 1 s 
drawin^-roo^, the- other d^y , to near about tue worii in 
a riT-ualjiiit London parish, tuan on tli.. platform of the 
e;ru&t ouurcli ^ir^ionary society, -v^n Ij 
and cleans put in but a ccaat attenduico. 1

«'riat influence sucii groups had was further diminished 

once the n.w t^e^raph wac completed. 3y 1680 the Jape 

government iiad the advantac^ of its opponents in boiiy- sble 

to reach the ear of the British governi.;ent flrct: charges 

for usin<r the tole^rapn were v^ry high, but p-cvcrnrrient messages 

were sont at half price. As letters took approximately 

twenty-five da^rc to reach .ja^land from booth -frica, there was 

a^iple time "before the first protests arrived from the- Uape for

tht .british government to approve new regulations or other
p 

important policies paescd by the Cape Parllaruent .

What influence the critic h government did exert over Jape 

policies on tribal law alter the advent of ^ecponcible Govern­

ment was in pr<~ venting laws bcinr put into effect ratner than
Christopher -z

new laws to be raade. ,*^/^aund-..rs has shown,"' once

the eiape had bc-w.ii granted itcsponsiblc Governiiient, tne British

Olir is ti an ^. ;^D r e s o , vol. x, no. 120, 1 e>ept, 16UO, p. 12.

to
13 Jan. 1680. 

^Saunders, 'The Annexation 1 .
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government had generally neither the means nor inclination to 

force it to adopt any particular policy in ruling the. African 

areas under ito control. Jamarvon was sent the first Jape 

#Lue Book on Native Affaire and was favourably impressed with 

Cap* African policy. in 1670 he was still of tte asae 

opinion:

I have no desire to find fault with the course whioh 
lieu 03en pursued by your advisors on native affairs. 
On the contrary, I have given on uiany occasions em­ 
phatic praise to a policy which has been, in dealings 
with these- uncivilised or half-civilised racers, prucuait 
and liberal  !

When the xJriti^h. gov eminent did become seriously alariaed that 

Cape rule in its African tfcrritoric s would provoke a revolt 

in <»outh Africa and trouble in the British Parliament, it 

proved unabls to force the Jape to suWLt to positive Imperial 

control of its African law policy.

An interesting question is why the missionary societies 

had BO little success in affecting tribal law policy, if not 

through the British government, at least through their connections 

in South Africa. They had, after all, an annual missionary 

conference which, triou&ii without either legislative or executive 

power over the churches it respresented, was Interdenominational 

and attended by missionaries from the colony, Transkei and 

Basutoland. 'I'he college at iiovedalt; trained minis tere fron 

all denominations. The jCfiffir (later, Uhrlatiaii) i^pr^sa acted 

as the laissionary newspaper for all throe areas, being read by 

many in addition to the local aisslonary papers. A common 

policy on tribal law would therefore seem indicated. Nor were

1 Quoted by P.A. Molteno, Tfte Life and Times of ^ir John Charles 
Moltono. K.a.M.Q. (London, 1900), p. 215.
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the kind of changes missionaries favoured in African law the 

sort to provoke charges of that cardinal ein for missionaries 

in I3outh Africa: meddling in politics* the j^sues that 

Interested them were not issues of party politics. 1 But the 

missionaries themselves seem to have been the laain obstacle 

to the exertion of their influence. As the Kaffir ^press 

of August 1671 rather bitterly explained of the annual mission­ 

ary conference;

Let us take the case of three or four of the most ccaaion 
subjects wo have to deal with - ukulobola. ciroioicieion, 
and the native oinistry. iheet. are brought up end intro­ 
duced and thoroughly discussed, in the papers prepared 
by the writers appointed to uxauiini them. But while the 
wind of the writer has fully weighed and tnoroughly 
grasped the* subject and has endeavoured to suggest 
practical remedies, - to tbe minds of his audience, 
inany of these remedies involve, it jiay be, serious acki 
startling changes, or perhaps a good deal of labour out 
of and beyond the round of routine, ^ach member of the 
Conference occupies his place, not officially or represent­ 
atively of hit- donoiriination, Jut oiiaply ac an individual 
missionary, lie is unwilling to agree to anything that 
aay ccuait himself or the- body to which he- b^lon^s, lest 
h& may be called upon by hie own brethren at next meeting 
of the churcii court or district, to give an explanation 
of his oonJuct.2

It is true that in 1871 the conference did appoint a

committee rather than an individual 'to take the whole raattor

of Oirconcision into careful consideration, with the view of

seeing what can be done for its discontinuance; both on the
•*-*

part of the Missionaries and that of the Government 1 ;^ but

when the* committee reported in 18?3» it recommended an attack

on the custom by use of <noral influence rather than by legislation

Though from 1660 the Christian ^prisa aroused uuoh antagonism 
by attacking the government's disarmament policy and thereby 
entering the political arena.

2Kaffir ^xpruss. vol. i, no.11, 1 Aug. 1871, p. 1.

__,., vol. iii, no. 36, 6 Sept. 1#73» P» 2: paper read at
the missionary conference by the itev. it. Birt.
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Its recommendations for parliamentary action were of a very 

minor nature, which nd^ht account for their subsequent success:

Let a petition go from the Conference, and also from 
every church organization working in K&ffirland to both 
houses of Parliament praying that the Gcvernraent may be 
pleased, through all ita officials, to discountenance 
to the utmost the customs connected with the rite of 
circumcision*

And further, to prey that all abakweta boys be rendered 
punishable by exposing thorns elves in any public road, or 
at any village, or mission e tat ion, or trader's shop, or 
can 'L'j en.

And further, that all abakwet^ dancing at the kraals 
within the bounds of thia colony be put down as a nuisance 
and an indecency. *

A further petition fro/a the conference two years later, 2 ^oatched 

ae it was by similar pleas £ro<a sojie of tht* magistrates in their 

annual reports in the ^lue Book for Native Affairs, finally 

boro fruit in ^rownlee'a letter 'To the Native Oiiiefs, Huacfoien, 

and coiaflion people, under BritJsh rule'. Without threatening

any spc-cifio punisiisienta, he indicated that the governujcnt
*£- 

disapproved/ these cuato^is and that u&gistrates had been

instructed to discountenance thtm as much as possible, as well

^as female initiation.

But the ui^sionari^B were utuch less successful in their / 

crusade against the giving of marriage.- cattle and, outside the/
/

colony, polygamy, Any concerted action on these customs was 

very difficult to achieve, binc« missionary opinion was not 

unanimous on alaost any question arising out of such caoee. 'j

1 ibia.. p.

2Cape, N.A. 596: J.A. Ohalmers to Barkly, 8 July 1b?5.

%affir ^xoresG. vol. v, no. 62, 1 l^ov. 1875, pp. 4-5: 
Brownlee's circular dated 13 Aug. 1675.
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These divisions wore particularly obvious at the meetings 

of the iaissionary conference. At the 1875 missionary con­ 

ference, for example, a paper wae given by the Rev. Mr. Kropf , 

defending tht giving of marriage cattle and reccca aiding that 

those practicing it should not be excommunicated. His point 

Of view was vigorously attacked by both the Kaffir i,xprt;-s£ and 

M.ttli- Lir;ht pf ua^utglana. A sinilar division of opinion can 

be been in tht; account of the 1880 conference, viiere the iiev. 

H. Kayser found both supporters and opponents when he i i>ad a

paper in which he implied that polygamy wao not in itself
2 binful. auon differences of opinion were alBO evident and

publicly argued outside the eonfcrvne^. In Satal one school 

of thought, headed by Bishop Colenso, believed in Jiaking 

allowances for African cut>tOius a& lon£; as necessary; anotixer 

group, vrhich included the /.aerie nn 2dssionaric •& and w'esloyans, 

believed iiie giving of -Aarria£:c cattle should be banned, and 

opposed the sanction and. control of it by the Latal native 

Marriage Act. In the Transkti Bishop Gallaway, the Bishop 

of >jt. John's, decided in 137^ to sejiction polygamy to the 

extent of allowing woaien living in a state of compulsory poly- 

ga:uy to be baptised. He was roundly condemned by a missionary 

Of the Basutoland synod, who was supported by the J.hr iati.an 

go.^ ihe reeult of all this wrangling wae that tiie

missionaries spoke with too divided a voice, except in the

1 Kaffir ^xpr.ege. vol. iii, no. 36, 6 aept. 1673, PP« 3-4;
of Basutoland. no. 11, Nov. 1373t p. 44-

2 ,'Jnristian ^xpre^s. vol. x, no. 121, 1 Oct. 1880, p. 4, vol. xi, 
no. 127, 1 A.pr. 1^61, pp. 11-12.

, vol. lx, no. 104, 1 May 1879.
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unique conditions of i3asutoland, 1 to form an effective pressure 

group on aioet African law issues.

But in asscseine how effectively various methods and 

groups influenced tribal law policy, it should be borne in 

mind that trie balance between parliamentary and executive control 

of tribal law policy lay far more in favour of executive control 

than was the case with most other policies of comparable impor­ 

tance. circumstances had conspired from the start to give the 

undsr secretary for native affairs a great deal of influence 

in formulating what policy the officials with the tribesmen were 

actually expect ad to implt,mtnt - despite the fact that even men 

tfio would readily bow to the expertise- of the permanent civil 

service in most other departments, notoriously felt themselves 

knowledgeable enougn to pontificate on the vital and intricate 

subject of what to clo uith the African and his wicked ways* 

The only secretary for native affair a in thu period who nad 

sufficient control of the department to have ensured that it 

rigidly enforced parliamentary policy was far too knowledgeable 

about the tribes to have done so vnua it would obviously have 

led to disaster, ;jad if parliamentary policy was judiciously 

ignored by the senior executive officials, parliamentary com­ 

mittees slight make, recommendations and Parliament even past: laws 

without having any effect on some ar^as of tne country.

At an even more basic level, it was the decision of the 

man on the spot which ultimately decided wittier a law should 

be implemented. Jind given the unique conditions of the tribal 

territories, it was necessary that he be left that discretion

'e chapter
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to some extent, even though the result iight be that sos*c times 

ho or, through him, a missionary, fanner or t leader, uight be 

more influential than Parliament or the ^ative Affairs Depart­ 

ment in deciding what actually happened in his court. Few 

subjects gave ris^ to so .auch popular mythology and rofuaal to 

face the facts as that of the ability and willingness of the 

African to adapt to th« way of life tats settler Drought to 

fcoutu ^irlca* AS a result the field of tribal law provides 

numerous examples where policies -were solu^anly advocated by 

all ana sundry, including parliaiiunt, although coiupl^t^ly 

impracticable. ±t is therefore in the field of tribal law 

that policy and practice uiOBt widely and flagrantly diverged 

on nuncrouB occasions, and nowhere is this more evident than 

in the Cape Colony proper.
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When the iytolteno ministry came into office, it inherited 

a set of beliefs and resulting policy on how to deal with 

people of different cultures living within the Gape's borders: 

if all were obliged to abide by the laws set by the most 

civilized section of the society, all would be forced to reach 

that section's standard of civilization. They would become 

not only god-fearing Christians, but also useful citizens 

under the British flag. The results of applying this policy 

to the Khoi people and liberated slaves had been disappointing 

to some extent, but had not disproved the theory. African 

society was admittedly a tougher proposition, but patience and 

time would, it was felt, work the necessary transformation. 

Therefore, when the Molteno ministry took office, the legal 

position in the Cape Colony allowed no magistrate authority 

to apply any law other than the Roman-Dutch law of the colony, 

as modified by legislation. An examination of how this 

policy actually worked in the Gape during the first years of 

self-government provides a case study of an attempt to change 

a society completely by legislation.

The Molteno ministry did not however blindly continue 

tne policy without further consideration. As has been pointed 

out, 1 the legal situation made no allowance for the realities 

of tribal society as it then existed in border areas of the 

colony; and some three months after taking office the new 

ministry was confronted with the question of whether the legal 

position should not be brought into line with existing social

1 See chapter 2.
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usages. Halse, the newly appointed resident magistrate of 

Herschel, wrote to Brownlee asking whether he might administer 

tribal law in certain cases, and Brownlee put the matter before 

the ministry in March, 1873.

Judging from Brownlee*s reply to Halse, it would seem 

that the ministry eitl^r deliberately decided to leave the 

answer vague, or oould not reach an agreed decision. In his 

letter of 1 April, Brownlee told Halse that the ministry was 

f at present not prepared to decide the question in reference 

to the law which you are to administer in your District, that 

is, whether they shall order you to administer Colonial law in 

all cases which may come before you. 1 It is possible only to 

speculate on the reasons for this hesitation. It may be that 

the cabinet hoped for a iiore rapid change than was in fact to 

take place in tribal custom, and that within a few years 

colonial law could be applied without incongruity. But a 

more probable explanation, given Brownlee*s expert knowledge 

of how slowly change took place in tribal society and his 

belief in the need for tribal law on occasion is that a clash 

occurred in 1fce cabinet between those who favoured his approach 

and those to whom such a step was anathema. Opposition could 

have come from either of two schools of thought which opposed 

the recognition of tribal laws one objected to creating a 

separate class of citizens subject to special treatment, the 

other to prolonging and encouraging tribal customs. Or, it 

is possible in view of an indication later in the letter that

1 Gape, N.A* 640, p. 29: Brownlee to Halse, 1 Apr. 1873.
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the ministry intended eventually to refer the matter to the 

attorney goae-ral to see what steps were necessary to make the 

application of tribal law legally permissible.

The question of whether to apply tribal law did continue 

to exercise the policy makers after this date, for some six 

months later Brownlee wrote a four page memorandum on the 

recognition of tribal law marriages, beginning with the wordsi

The question herein referred to is an important one
and one with which sooner or later we must deal with [sic].

He then stated his basic position on tribal law recognition:

At the conclusion of the war in 1853 when the Kafirs 
really became British subjects, iiir George Uathoart 
in making peace with them told them they could in 
British territory live under their own chiefs and laws* 
Before annulling tills permission or right, we must 
legislate to meet the case, but even though we should 
legislate upon it all rights acquired under the con­ 
ditions of peace must be recognized.

He recommended that all existing marriages and rights connected 

with them should be registered, but that in future onl</ one 

wife should be registered and she alone recognized as a man's 

wife. Only her children should be entitled to Inherit their 

father's property. 'This 1 he wrote, 'I think is the farthest 

we can go just now. in this matter'. But six days later he

replied to a critic of the existing situation that the govern-
2 ment could not even 'at present pretend to legislate on it.'

Despite subsequent similar recommendations from the Missionary 

Conference, the Commission on (Jolonial Defence, and officials

1 Cape, N.A. 398: memorandum by Brownlee, 22 Oct. 1873* The 
memorandum was probably produced as a result of a letter from 
a law agent in the xiathurst district, pointing out the evils 
of the legal position of African law marriages. See Jape, Li .A, 
39d: Blundfcll to Holt^no, 26 iept. 1873  

2Ibid.. minute by urownlee, 28 Oct.1873-
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supervising Africans, neither Brownlee nor subsequent ministers 

for native affairs felt the time was opportune for moving on 

this matter, and tribal law was not recognized within the 

colony until 1927. 2

As a result, government and court records, and even the 

newspapers, abound with cases where hardship was caused by 

failure to recognise African law. Most frequently a tribesman 

would be suing for the return of a deserting wife or relative's 

widow married according to tribal law, or for the cattle he 

had given for her, but unless the marriage was recognized, he 

would usually find himself unable to obtain the return of 

either the woman or the cattle.** As this became evident, it 

was not unknown for the wife's family deliberately to take 

advantage of the situation to defraud the husband by refusing 

to surrender the marriage cattle which they acknowledged they
A

owed by tribal law. Gases for damages for adultery were 

frequent, and again depended on the magistrate recognizing
c;

marriages celebrated according to tribal law. Initiation 

ceremonies also gave rise to cases, a common cause for dispute 

being whether the ox slaughtered at a girl's puberty feast, 

when provided by someone other than her guardian, was a gift 

or a loan. In the latter case the agreement was usually that 

it should be repaid from her marriage-cat tie when these

1 Cape, H.A. 399: Harper to Holteno, 27 Sept. 1876, with ministers' 
minutes and draft reply; Cape Parl. Papers. G.I-77, report, 
pp. 17-16; G.13-80, p. 184.

2By section 11 of the Native Administration Act, no. 38 of 1927.

5I2.g., G.T.J.. 2 Fob. 1872, quoting from the Graaff Kuinett 
Herald.

4£.g. G*T.?.. 9 Feb. 1872.
c
£«g«t Cape, N.A. 398* Taylor, agent for Magitola, to Brownlee, 
21 Apr. 1873; Bell to Brownlee, 23 Dec. 1873.
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should be received, and claims would arise years later when 

the girl was married, tfoae officials who apparently had no 
objection to tht; institution of ;aarriage-cattle donations,

owould not hear cases arising out of initiation ceremonies.

Numerous problems also arose from the government f s zeal 

in undermining the tribal laws of communal tenure. The tribal 
system was undoubtedly open to abuse, notably the allocation 

of the best land to the chief's favourites or to those who 
offered the most lavish bribes, but the imposition of the 

colonial law system resulted in many injustices. Where loca­ 
tions were surveyed and Africans were informed that in future 
communal tenure would not be recognised, many inhabitants found 
themselves, as a result of inadequate surveys, allocated plots 
of land unfit for cultivation. Where there were no surplus 
plots in the location for which these could be exchanged, men
would often refuse to take up their titles, on which they had

 5 to pay quit-rent and survey charges for the worthless land.
Or sometimes they would not have the money to pay the charges 
for the survey and title, and so could not take up their titles. 
After a few years SOIM? magistrates would take steps to re-

Kallocate unclaimed titles, and Africans would find themselves 
landless and with no claim on the land they had held jointly 

with the rest of the tribe.

*j2».g., Jape 1/TA 4/4: Sarnaoha district cases, 8 Dec. 1879 - 
4 Aug. 1880.

2iii.g., Cape Parl. Papers, G.35-79, p. 181.

5JS.g. Gape Parl. Papers, G.17-78, p. 52; a.4-83, appendix P, p» 373s surveyor general to commissioner of crown lands, 
30 July 1681.

4Ibid.. G.13-1850, p. 181; G.20-1881, p. 108.

.. G.17-78, p. 52; G.4-83, appendix tf, pp. 367-372.
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Sometimes too Africans would get into trouble with the 

imperfectly-understood money economy, and would then find 

their land seized in payment for their debts, leaving them 

landless. An illustration is provided by the case of the 

Thembu chief Gungubelele, who seems to have led his section 

of the tribe in revolt against the Cape government in 1878 aa 

a result of tangling with the law over his land transactions. 1 

As grants were of tan made too small for subsistence farming 

in a deliberate attempt to force Africans into the labour 

market, they might themselves be the cause of Africans getting 

into debt. The superintendent of the ileald Town location, 

for example, wrot<= In 1877:

She size of arable land appears rather small, taking 
all circumstances into consideration; but the original 
idea seems to have been that the women-should cultivate 
the lands while the men earned money in other ways. In 
fact, however, this is not the present result, conse­ 
quently many of the residents in this location are often 
in very straitened circumstances, as depending entirely 
upon their lands for the support of themselves and their 
families, iit the present time, owing to the drought snd 
the high price of grain, a good many of the natives here 
are living on one meal a day.

The resulting sequestrations of land as Africans ran into debt 

led to white men buying up sequestrated farms in areas which

been intended for African occupation, thus increasing the
•5 

already acute land shortage for Africans*

Ihen there were the difficulties which arose in court 

cases connected with the ownership and leasing of land when it 

was discovered that Africans had not understood the laws

Parl. Papers. G.17-76, pp. 186-192; Gape Times. 9 July 
187B, p. 3.

L

Parl. Papers. 0.17-76, p. 52.

>, p. 192: Hemming to Merriman, 26 Hov. 1S77.
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governing grants made to them by title deeds. In many areas, 

such ae the Mfengu locations in the Fort Beaufort and Victoria 

2ast Districts, grants to the Mfengu had carried the condition 

that land could not even be leased without government consent. 

Nonetheless, in many caseo land had been sold or leased without 

the necessary permission, and transfer duty at death was very 

rarely paid. As the iflagietrate of Victoria iiast reported:

Much was due to ignorance, but I believe that the 
expense attending the conveyance of land is a con­ 
sideration that deters many of these people from 
having their holdings properly transferred.

1'hey seem to be under the impression that the 
mere possession of the title deed secures them in 
the possession of the ground.'

Courts w-vre not always prepared to recognize the oe_ facto 

lessees or new owners as having such statue in law. ^waong 

other cases in which thia could lead to difficulties were 

those involving the inheritance of ground, a subject already

confused by the existence of the iiative Succession Act and
2Native Juccession Ordinance, and complicated by the necessity

of applying colonial law.

A further potential source of trouble for -ufricans wishing 

to inherit ground wab presented by a practice which grew up as 

a result of shortage of land. Several chiefs bought land for 

their tribes from contributions provided by the tribesmen. 

Oba, for example, bought two farias in this way, and his nagis- 

trate was quick to see the problem this presented:

Uaoc Parl. Papers. G.b-85, p. 55
2 See chapter 2, p.
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I pointed out to the Chief that according to our law 
the property being transferred to him alone, might at 
hie death be claimed by his lawful heirs, to the- ,=,-x- 
clusion of the shareholders, and said it would be 
advisable for hiu to take measures to avoid future 
litigation and trouble. He gave me a oharacteristic 
kafir reply to the effect that "sufficient unto the 
day is the evil thereof11 . 1

Lven failure to recognize African procedural rules in 

court could lead to injustices inexplicable to one accustomed 

to tribal courts. A translated account by 'an uncivilized 

native 1 , Mhlakwapalwa, of his experiences when giving evidence 

in a circuit court illustrates this point. A man was being 

tried for accusing Khlakwapalwa's wife of witchcraft and burning 

down her hut, nearly incinerating her and Mhlakwapalwa in the 

process. Mhlakwapalwa*s statement made at the preliminary 

proceedings in the magistrate's court was read to him, and

according to our Gcaleka custom 1 assented to each 
question with a loud "-weI" as we always do. Ho Gcaleka 
can go on talking to another person unless he receives 
some reply. He would cease speaking, and say it is no 
use addressing a deaf and dumb man. £o when this long 
wan with tne iqtika^ spoke to cie i assented in accordance 
with our custom, notwithstanding that he told me some 
things which I did not agree to. 1 answered "ItsI 11 as 
a sign 1hat! was listening. I presumed, as is always the 
case in our Gcaleka courts, he would presently cit down 
and tell me to go on (quba); then would i thunder forth 
in oiy best style* what 1 knew, convincing every one in 
court that i was fc*a ozator and councillor of the chief. 
But it precoitly appeared such was not to be the case, 
for after repeating a few more statements to me the 
gentleman in the mtika stared at me from under his eye­ 
brows for a few seconds, showed the whites of his eyes, 
shrugged his shoulders, said a fc-w words to the judge 
in a despairing manner, and sat down. This puzzled me,

1 Qaoe Parl. Papers. G.16-76, p. 73 •
p intika « loose gown.
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but what followed puzzled me more. The judge suddenly 
appeared to be moving, his face became red, he spoke 
to the old gentl^oan [ tnc interpreter], and it wau 
clear to me that he was angry. The old gentleman then 
addressed me as follows: "The judge uays you art not 
speaking the truth; you made one statement before the 
magistrate and now you make another. You are an old 
man, and it is correct to presume, as such, you would 
have more respect for th« truth than a boy, but this 
does not appear to be the case. You are fortunate in 
escaping a prosecution for false swearing and a long 
term of imprisonment . You may go, but consider your­ 
self fortunate at bein& allowed your freedom. 1

p or Jury accusations could have arisen from lack of 

understanding of ^rican attitudes to oatha* Not all judges 

and magistrates would have had tht, knowledge of ..frican custom 

exhibited by the magistrate of Bedford when he, wrot-. in 1882s

There is also, 1 regret to find, a great wunt of truth­ 
fulness amongst the Natives, and several have already 
tried to deceive me by telling me the most bare- faced 
and abominable untruths, rhe swearing in Court is 
southing most wicked and sinful, though perhaps they 
are not much to blame on account of swearing by God, 
which they do not consider so binding a& swearing by 
their mother or the bones of their^ehit f , in whose 
existence they iiave a firm belief. 2

How little the oath administered in court r^u^t have meant to 

most Africans at the time is indicated by the fact tnat some 

fifty y^arc later £•£• i-iat thews, hiii^elf an African, could 

write:

at a Circuit Oourt 1 , Qaue Law Journa^. vii 
(1890), 2>5-4• i'herc ar^ examples of vur^ uiidilar cabes 
occurring during the period under review, e.g. in Tamacha 
in 1o?^, a case was reheard by the iiia&istratt? because the 
defendant, who had lost the casts, pleaded that the facts as 
then stated were fal^e and defendant aibunderstood purport 
of several questions put to him. The magistrate reversed 
his earlier judgment. Gape 1/T^ 4/1 > p» 24: Uonike vs. 
Vusdni, 11 Feb. 1b79.

Parl. Papers. G.b-83, p. 108.
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On this matter of oaths, it is noteworthy that 
different tribes have different oaths which are 
calculated to impress upon their ointU the nuoes 
sity for telling the truth. In the opinion of 
thu writer the oath usually taken on tht i5itxU 
in ^uropean courts makes hardly any impression 
on the iiativti mind, xiaving taken it, their evi­ 
dence is often anything but the truth. In any 
event, it is not ae impressive to them as sweari 
by one's father (especially if dead), or by one 1 a 
sister or by any departed ancestors, especially 
male ascendants, or by one's totem where totems 
exist.... iiut with the non-Christian natives who 
constitute about two-thirds of our native popula­ 
tions, the old a&ntu forms of oath ar^ the only 
ones they know and revere, and to apply any others 
to them, as is so consistently done in our South 
Africaa courts, is to say the least, absurd. 1

Although men on the spot soon became well aware of the 

difficulties involved in ignoring tribal law and procedure, 

many disapproved of recognizing the law on moral grounds. 

They denounced polygamy and circumcision ceremonies as immoral 

and degrading, and the giving of marriage-cat tie as leading to 

slavery for the woman; she was, they said, soM to the highest 

bidder without reference to her wishes, and obliged to work for 

the rest of her life to support her lord and master in idleness.^ 

.Liven more sweeping but not unrepresentative were the views of 

the resident ^&gistrate ot Victoria ^ast when he wrote:

The polygarnic customs of tfche natives is another element 
productive of aucii dissension ana litigation, several 
cases havt come before me lately which proved this.3

Some magistrates also believed the enforcement of tribal law 

had practical disadvantages for the colonists. Apart from the

Matthews, 'Bantu Law', pp. 19 cj-201; but cf, Mac-lean, Compendium. 
p. 165.

o
£.g., Oaoe Parl.Papers. G.1b-7t>, p. 63; G.20-81, p. 124;
G.33-&2, p. 176.

-f 0.3-34, p. 76.
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coaimonly voiced complaint that the giving of
j

lea to stock-stealing, it was argued that polygamy merely 

multiplied this effect by the numoer of wives obtained. 

Polygamy was also held to enable men to live in idleness

instead of coming onto the labour market for the gooa of their
p souls and the colonial economy. Oircumcision ceremonies were

he-Id to promote stock-stealing, since the head of the kraal 

where the celebratory dances were held would steal cattle to 

fuliil his traditional obligations to provide for the many
•z

guests invariably attending. J in addition, the dances were 

said to lead to fights, assaults, sometimes murder, and to 

Isave servants quite unfit for work next day.

Yet despite both the legal position and the moral and 

pragmatic objections of magistrates, it is known that African 

law was often applied. One means of doing so was supplied by 

tiie proviso in Roman-Dutch law that it could be administered 

by treating acceptable customs as implicit agreements. Lxactly 

which customs were acceptable - that is, not contrary to public 

morality and civilized practice - was a matter for the magistrates 

to decide until such tin*; as the superior courts saw fit to 

give judgment on the question; ana perhaps it was fortunate 

for many Africans tnat the courts were extremely reluctant to 

do so. in 1o75 on effort was made to take a coae before the 

eastern districts 1 Oourt as a test case on an aspect of the

, 'Jape Parl. rao^rs. G.16-76, p. 61? G. 17-78, pp. 43-45, 59; 
G.13-6G, p. 164.

2*.g., ibid.. G. 27-74, p. 17.

5i,.g. f ibid.. G.3-84, pp. 16-19.

4L.g., ibid.. G.12-77, p. 135.
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custom which gave risu to most disputes: the giving of 

marriage-cattle for a tribal law uoarria£e. It waa thought

that the Native Succession ^ct of 1864 iiii&ht be argued to have 

reversed the general assumption that African law carriage was 

immoral because of its potentially polygamous nature. Mr. 

Justice Dwyer however announced that 'he certainly would not
o

sit there to administer Kafir Law 1 , and as the claim for thi 

return of laarriage cattle was raade by an h<jir, ht di&iniased 

the case on the grounds that the Native Succession Act ousted 

the higher courts from jurisdiction in ouch matt era and 

delegated t&em to the luagistrates. This left the magistrates 

exactly where they wore before, and some superior court 

decisions could even be interpreted as running count -r to the 

general policy of regarding African law marriage aa an un­ 

acceptable custom. A decision in 1375 was interpreted by a 

magistrate as sanctioning the customary law ajarriag- of at 

least the elder or principal wife, and wV^n those tribal law

marriages whicn werv, actually polygamous were recognised "by 

some circuit courts for the purpose of the rules of evidence, 

causing the exasperated magistrate of Queens town to roiaark in 

his annual report in 1877:

1 0ape, N.A. 398: J. £&l±ff to Brownlee, 7 i>ec. 1374; 
21 May 1875: eecona editorial*

20,l\J. t 25 May ,1875: detailed report on Adam (Curator a^i lit em. 
of M'pendukwana) va* Dalaa.

1830 the Lastern Districts 1 Court did give a judgment on 
part of the 1^64 Native kiuccfcssion Act; but it ruled that the 
act had not been intended to introduce into Cape law the rights 
of an African heir to the services of a widow or the return of 
her dowry, and that therefore thio feature of African law wae 
definitely not legitimized by the act. See Sengane vs.. Gondele, 
1 ^.i).G. 195.

p» |2-1 below.



125

There is another evil of a serious character to the 
peace and prosperity of the Oolony. The evidence of 
these so-called wives is refused by &om judges. The 
consequence is frequent miscarriages of justice, as 
in many cases of sheep stealing, the thief and his 
woiiien eat the sheep, and soiflfe of the judges holding 
the women all to be wives, refuse their evidence.

It seems curious, to aay the least of it, that 
judges, who attach great importance to Lnglish custom, 
should endeavour to uphold a system, which in my 
opinion, ought not to be maintained by aay Christian 
community.'

It is difficult to gauge the effect of this confusion 

on which customs could be regarded as acceptable. Kone of the 

magistrates were trained lawyers and sozne may not even have 

known that they could recognise acceptable customs. But it is 

known that some did, and as increased prosperity enabled more

Africans to hire lawyers, they probably benefited more often
o

from such recognition. In addition, it is known that in the 

frontier districts with the highest proportion of Africans in 

the population, at least some magistrates besides the special 

magistrates in the King William's Town District applied African 

law in cases between Africans. It could hardly be otherwise. 

Apart from the indignation which the more sympathetic magistrates 

obviously felt at the injustices produced by non-recognition of 

African law, strong practical reasons forced even those who 

disapproved to accord some measure of recognition unless they 

chose to ignore the realities of the situation completely. 

Many criminal cases and all civil cases would come before a 

magistrate's court only if the injured party chose to bring it

-g. Cr.17-7b, >p. 44«
o
h«g. f Klaas vs. Jack, heard in the resident magistrate's court, 
Grahamstown, and reported in the eastern Star* vol. ix, no. 966, 
23 Apr. 18bO.
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there. If, as was the case, the ruagistrates wished to 

replace the chiefs as the judges in disputes between Africans, 

they had to offer a system of law which the Africans would 

believe to be preferable to that of the traditional courts; 

and the strange ana totally incomprehensible colonial law 

could hardly compete in this contest. Moreover, in the first 

few years of Gape role, many ina\£3trates had none or very few 

police at their disposal. 1 ^ven had the magistrates encouraged 

men to appeal against unfavourable- judgments in the chiefs 1 

courts, they wo'old have had no way of enforcing their colonial 

law decisions if African community opinion had not supported 

them. Ironically, therefore, to gain control of judicial and 

administrative functions in the African communities, cubist rates 

found themselves obliged to uphold the very tribal law which they 

were supposed to be abolishing. It la easy to over-simplify the 

picture - in some communities Christians or even heathen bead- 

men paid by the government were willing to provide the magistrate 

with the necessary support for his colonial law decisions - but 

in general ..agistrates had to find some way of applying tribal 

law.

Some defined 'acceptable' implicit agreements very widely; 

others obviously thought they had authority to recognize .^frican 

law; still others applied it as arbitrators by consent of both 

parties, thus taking the case technically out of court. The- 

early reports show Halse in Herschel administering African law

In the magisterial reports in the Cape Native Blue Books the 
need for more police is a constantly reiterated refrain.
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as an arbitrator. Judge at Quecnstown recognised u&ulobola 

and other African customs as implicit agreements under the law
o

of contract. There are indications that hie subordinates, 

the superintendent of the Mfengu location and the special 

magistrate of the Thembu location, recognized it too. 5 

nightingale at Victoria .^ast interpreted a judgment of the 

Eastern Districts Court in 1875 ae recognizing- African marriages 

as legal under Gape law, at least as far as the elder or 

principal wife was concerned, 4" and on this basis decided to 

give effect to marriage-cattle contracts, although his inter­ 

pretation does not appear to have been shared by th«? other
£

iaagistrateB. Before that date he had, as arbitrator, recog­ 

nized tribal custom. Honey at Fort Beaufort enforced loarrlage-

7
cattle; claims. Cole at rfodehouec tacitly recognized tribal

o
law. in the King William's Town District, apart from the 

special magistrates, the superintendent of the Ngqika location 

re-cognized a wide range of tribal customs , Of the officials 

in the nine districts on the frontier with the highest propor­ 

tion of Africans in the population, only those of Ptddie,

Oaoe Parl. gapers. G. 16-76, p. 91.

2 Ibid.. G.4-63, evidence, p. 183, questions 3166-73; p. 332, 
question 5948.

3Ibid.. G. 16-76, p. 90; G. 33-79, p. 161.
jt

ubid.. G.1-77, evidence, p. 239, question 4296; G. 16-76, 
p. 78: Nightingale to ^rownleo, 5 Feb. 1376.

u
J 'L have not been able to trace the case, but Nightingale did 
give effect to each cases thereafter. Bee ibid . . G. 12-77, p. 124,

6 iblcU. a. 27-74, p. 4.

7Ibia.» G. 21-75, p. 57.

8lbid.. G. 27-74, p. 59.

9Ibid.. A. 7-78, pp. 94-95: ?rere to Carnarvon, 21 Nov. 1877.
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North and : ast London were too discreet to indicate 

whether or not they were recognizing tribal law (though 

there is other evidence that the mgistrate at -.ast Lorn on 

did not). jji other words, in the- first few years in which 

the Cape took control of its frontier districts, most of its 

officials in those districts, by their own adinission applied 

at least those aspects of tribal law which i^ost commonly 

arose in marriage and Inheritance cases. I'he GapeJ.s policy 

of rapidly civilizing the ,,fricane by non-recognition of their 

law was being only partially applied, and had been found in­ 

compatible with genuine laagisterial control in tut ar^as with 

the greatest proportion of Africans in the population.

The results of this partial application of government 

policy was no doubt highly confuting to the /Africans* When

p raagieterlal recognition of African law is takun withjfcct

the non-recognition caees mentioned above, the picture that 

emerges in the early years of Gape rule is that the probability 

of a iaagletrate administering **frican law declined roughly in 

proportion to the percentage of Africans in his district.

Africans would be faced with this haphazard situation when
2seeking redress in a 'foreign district 1 , and this would have

happened increasingly frequently as the series of droughts and 

bad harvests from 1677 onward brought iuore and more 

further west in a search for work, shelter, or pasture for 

their livestock.

1 0ape, 14 >-A. 398 s Taylor, agent for Magi tola, to Brownie e, 
21 Apr.

2£.g. ibid
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itor was there any certainty that a new 

woula continue his predecessor's policy. In 1674 the* 

magistrate at x^ort Juaufort, for v-xauiple, oeard thirty-two 

civil cases, 'and nearly all of tbtst arose out of questions 

of property in cattle connected with heathen mrriaob and

dowry'. let in his report of 1679 f ids ^accessor wrote of 

the practice of giving uiarria&e-cattle; *i have aone what I 

coula to discourage this baroaroua custom 1 , ana two years 

earlier the newly appoint eu &upcrint undent c-f the iieald Sown 

location, the big location in the Tort Beaufort District, 

wrote that in parts of tit location;

of the;ii are complete heathens, and practice, as 
far as they dare, the- customs of their forefathers, 
such as Ukulobola, "cirouaoieioxi", and other heathenieh 
rites, together with their licentious accompaniments. 
i aa doing what JL can to put doua thet;e cu;,toiu^, rufu&ing 
to entertain any cases arising out of them , or to allow
the-iu, eith;yr to dottle tiiu*a tiiemselveB, or to take them 
elsewhere.^

Ihat he could even attempt such drastic measures with any hope 

of success ie probably at least partly explained by the fact 

that the headmen in the location had been appointed only fairly

recently and only in one or two cases were they tribal headmen
4 rather than simply governme-nt appointees.

liven aiore confusing foi the tribesman was that on 

occasion there did not have to be a chaise in personnel a^ong 

the officials for th«em suddenly to find themselves unable to 

lave their cases settled according to tribal law, as had been

1 Gapc ^arl. Papers. G.21-75, p« 57.

2lbid.. a.13-60, p. 164.

3jbid.. 0.17-78, p. 52.

4ibid.. G.21-75, p. 57.
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done till then. As the system of periodical courts was 

extended to new districts, African law was refused recognition 

and certain classes of cases were even taken out of the hands 

of the magistrates entire;ly. The clerk in charge at 

Kfciskamaahoek, who until then had always settled land disputes, 

indignantly reported:

since the establishment of a periodical court here the 
lawyers have taken exception to cases of this nature 
being heard either by the- Resident Magistrate or the 
officer in charge f because they bind rights in future 
and are consequently beyond the jurisdiction of the- 
inferior courts. At present a man has no remedy if 
his neighbour should think fit to step in and cultivate 
his land. Let me give a case by way of example. A 
complains that j3, who is his neighbour, siaply ploughed 
up 4 or 5 acres of land he had been cultivating for years 
A summons is issued against B to appear before the magis­ 
trate. Exception is taken to the jurisdiction, and the 
case is thrown out. A then endeavours to bring the 
difference to arbitration, but 1$ refuses to give his 
consent, acting upon the advice of his attorney. The 
consequence is that A has no remedy, as he cannot 1 
afford to enter an action before the hj^h^r courts.

The special magistrate also added that?

Formerly all cases which required to be dealt with 
according to native usage were tried in a summary and 
irregular way by the Special Magistrate, to the satis­ 
faction of all parties. Since the establishment of a 
periodical court iiure, this mode of procedure- hau been 
suppressed, a great many grievances are not easily 
redressed, and the result often is dissatisfaction.

O .

Lven where , kfrican law was recognised by the 

there was no guarantee that he would not a till be resented by 

the tribesmen as usurping the chief's position. In the King 

William's Town District the epedal magistrates had applied 

tribal law since the special magistracies were established, 

yet the court records for the Taaiacha special magistracy, for

PP
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example, show numerous instances of men being fined for 

impertinence to the special magistrates, for refusing to 

appuar before them, for contempt of court, and for disobeying 

orders. While many c&ees are probably explic&blc on other 

grounds, the number involved does seem to indicate that magis­ 

terial courts, even when applying tribal law, were not welcomed 

by all.

This was probably at least partly due to the fact that 

the tribesman could not be certain what variety of African 

Oaw he would find being applied. In most, if not all, areas, 

the magistrate attempted to modify it. Judge, for example, 

in th^ influential King William's Town magistracy, wrote in 

1801:

I hold that it is of supreme import once that in native 
cases justice should be most carefully administered and 
that they should be decided by colonial law, modified 
by native custom.2

A study of the court records of magistrates ostensibly applying 

tribal law gives some examples of how this principle worked in 

practice.

In civil law cases the magistrates tended to uphold the 

position of women rather more than was allowed for in tribal 

law, thereby undermining the powers of her guardian. lainton, 

special magistrate for the 'i'amacha District, refused to allow 

a dead husband's family to reclaim either hie widow or her 

marriage-cattle when she returned to her faaily, 'the woman

i=>ee Jape, 1/lA 2/5 '• re turns of complaints, fines, etc. 1865 
Jan. - J879 Itov.; 4/4: cases b -Dec. 1879 - 4 Aug. 1880.

20ape Parl. Papers. 0.20-61, p
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having faithfully served her Husband during his life-time 1 . 

While Dick, Tainton's successor, refused to insist on a wife 

returning to her husband, even when her fsally had lost aUL 

its cattle- in a recent war and could not repay the marriage- 

cattle. »I will not', he added in recording the Judgment, 

'under any circuaGtanees compel a woman to live with a :nan, 

when there is no prospect of them living happily together. * 2 

The magistrate would also on occasion allow a vcnan to bring
•3C

a case herself where she cculd not have done oo in tribal law. 

And in contractual claims Dick incidentally imported into his 

judgments the colonial legal concept of the prescription of 

claims by lapsw of.time: he refused to order the return of

marriage-cattle where the husband waited inany years before 

claiming back his wife.

In cases which the colonial law defined as criniinal law 

cases, the magistrate was quite likely to treat acts which in 

tribal law were not offences or only iinor one a as crimes to 

be puniehed according to their £ravity in the eycc of the

colonial, not the African, law. The special magistrate for
5£amacha punished 'the practising of witchcraft'^ and wife- 

beating, although these wer-b not usually offences in tribal law.

1 Uape, 1/TA 2/t>: i^dhlakusi v^. Jarana, 4 3ec. 1876.

2C!ape, 1/TA 4/1, pp. rjO-91: September 2£. Yamile, 20 Mar. 1879.

*E.g., Jape 1/TA 4/4, pp. 157-8: Galeka vs. laaashe, 4 Aug. 1880

*ii.g., Gape 1/l'A 4/4, pp. 45-6: Qwayi vs. Mbada by 
31 liar.

-'I.e. pretendin£ to poeeese supernatural powers which enabled 
the possessor to discover harmful witches or to make rain. An 
indication that this was not an unusual offence Is the fact 
that in the Taaacha District alone, nine cases occurred in the 
last nine inonths of 1874.
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In punishments too, colonial law wac imposed. Imprison­ 

ment, unknown in tribal law, wac universally used by magistrates 

by the time the Gape achieved Responsible Government, and 

deportation, also unknown in tribal law, was available for 

certain crimes. Apparently it continued to be feared long 

after imprisonment had lost its terrors: it was foe that 

reason that Holland, iaagistrate for Port Beaufort, in 1879 

advocated that it should a^ain be made the compulsory punish­ 

ment for stock-stealing:

1 believe it would have a deterrent effect were 
convicted stock-stealers transported to some distant 
place to serve their tine. I believe thure is nothing 
a native dreads more than this ; aiy reason for saying 
so is that during the time the rule existed for sending 
stock-st ealers to Gape Town, the parents of some of 
those convicted came to me and offered a number of 
cattle not to send their sons away.'

The tribesman as yet unaccustomed to colonial law would there­ 

fore have found even the magistrate's court which purported 

to administer his own tribal law full of strange and often 

unwelcome innovations.

Lven where the magistrate desired to apply African law 

as it existed in tribal society, he often had difficulty in 

discovering what that law was. Outlines of traditional tribal 

law were rare. Maclean's Compendium was probably known to 

most magistrates - the 1865 Commission on Native Affaire had 

asked in its questionnaire whether the OomponcliuLa was known to 

officials answering the circular and the majority of officials 

in the frontier districts had replied in the affirmative - but 

it was inadequate and occasionally contradictory. The Colonial

1 gape 4?arl. Papr.rs. G.55-79, p. 134.
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Defence Commission of 1877 recommended that a code of tribal 

law be drawn up as a guide to magistrates, but this was 

never done. Yet even magistrates with, long experience of 

tribal areas were not necessarily well versed in tribal law. 2 

An African could not therefore be sure that even e magistrate 

set on applying the traditional law of the tribe would do so 

accurately in his cast.

But to complicate the problem, when African societies 

were plunged into periods of rapid change, the traditional 

flexibility of African customary law made for uncertainty as 

to which customs existed. i'he discovery of thr- diamond fields 

accelerated tnese changes which had first be^un when contact 

was made with the money economy, and the process was farther 

aggravated by the scattering of the tribes brought e.bout in 

the 1d70s and 1btiO by wars, land confiscation, drought, and 

increased taxation. '.The beffled magistrate would find himself 

confronted with conflicting evidence at to whether a custom 

was now ob&erved, as the Graham's Town Journal ironically 

described in 1875s

a large array of witnesses was mustered on cither side   
any number being available to say it is, and as many to 
say it isn't, if til* subject w«r& not too serious, we 
might remark that uiucii amusement would mve o&en furn­ 
ished by seeing a regiment of witnesses, technically 
called experts, marched one after another into the box 
to testify to the affirmative, ana a second regiment 
to bwear to the negative, while individuals woula nave 
pointed out that tne custom wab recognized by the Gaikas, 
but repudiated by the rilaiubicb and, if auopteu at all by 
the linfcOcfc, was laid asid^ on the decease of a particular 
chief. Ihat where a jxaiir iiagibtrate Had eni'orceu it in 
one casf, he had rejected it in another; that owing to 
circumstances of a particular native tui^ cu^totu did not 

:apply in tuia case, and so on ad infinittui,....^

Parl. Papers. C.1-77, report, p. 17.

Cape, II.A. 275: iiolland to Urownlee, no. 12, 25 Jan. 1076, 

21 May 1375i secern editorial.
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Moreover, as the tribes mingled more and more, magis- 

trates must have faced an increasing number of intricate 

legal problems as to which law to apply in disputes between 

men of different tribes, who might also have made agreements 

in areas where neither of than lived. By the 16&0s reports 

are coining in from magistrates, especially in areas where 

public works art being carried on, that the .fricane in their 

areas were not only ^hosa and Hfengu, but ^otho, i'hwmbu, and 

2ulu. Africans adopting Christianity added a furliur compli­ 

cation to tiie problem of which law should be applied in certain 

cases. Magistrates, completely untrained even to recognize 

the lefeol problems involved, yt t caught in the middle of this 

culture collision, would have needed the wisdom of Solomon 

to have done justice in many cases.

Given the uncertainties of entering into litigation 

before* white magistrates, it is worth asking what proportion 

of Africans did so and why. The picture which emerge a from 

a careful examination of available records is vory incomplete. 

In the frontier districts with the highest proportion of 

Africans in the- population, the magistrates only occasionally 

mentioned in their reports that they were hearing civil cases. 

In 1b74 the magistrate's court at tfort Beaufort heard 32 civil 

cases, and by 1d75 the number had shot up to 159, 'most of 

T^iich were between natives and of a very t odious nature, and 

often occupied the magistrate* 1 s tine and attention for whole

records of magistrates' courts, wniun ar~ in txie Gape 
Archives, vore unsorted and not available to the public 
when JL viaitt-a tntr
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days. Unfortunately figures are lacking for the,- number 

of casts brought to the mgistrate's court after he and the 

superintendent began to discourage the uae,of tribal law. 

At Merschel the iaaglstrate heard 33 civil cases and complained 

that 'for four days in every week there is a const^t litiga­ 

tion, chiefly confined to disputes about their common lands 

or inheritances, dowries &nd wife de-surtiont. , and -nost of 

which are at the suitor'csspecial request heard and tattled 

by the magistrate, ae arbitrator according to native law.' 2 

In 1878 he heard 49 civil casts and mentioned in his report 

on 1873 that land disputes wen. constantly brought to his 

court for settlement, although the. land load not been surveyed 

and was allocated by headmen. 3y 1bd1 land rtisputes were 

still being brought to his court for settlement, in 1882 he 

heard 46 civil cases, and in 1863 the niuabLr rose to b4.^ 

Whether he included African law cases settled by arbitration 

is unclear. In the King William's Town District the special 

magistrate at Keiskacamahoek in 1b7y found that once the 

rebellion was over - while it was on his court had been closed - 

'the office was besieged with suitors anxious to hav<; their
A

cases attended to*. The special aa^istratc at i'liddl edrift
K

reported that no headman had anything to do with any case, 

and by 1882 the special magistrate for iTemacha heard 358 civil 

oaees in one year* All of which bt.are out the report of the

Parl. Papers, G.21-7^» p» i>7» u.1u-?o, p.

^bia,« 0. 33-79 1 p. 192; G.1>-oG, p. 1oo; tr.33-o2, p. 175; 
Cr.3-64, p. 25.

4 Ibid*. 0.15-80, p. 175.
5 ,Ibid*. G.4-83, appendix D, p. 320: questions 9 and 15.
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magistrate for the whole King William's Town District that

in disputes or differences arising among natives, 
belonging to the same tribe and recognizing the sane 
chief, instead of referring their mature for settle­ 
ment to the chief or to the headman immediately over 
thorn, it has become quite a common occurrence to 
appeal to the courts for legal decision rather than 
accept or abide by the decision of the chief. 1

In Victoria -ast the magistrate reported that by 1G76:

Of civil cases the number has greatly increased; 
indeed, the propensity for litigation cccac to grow 
with advancing civilization, ana a &reat deal of my 
time is taken up, both in court and OUT, of it, in 
listuiine to, and deciding disputes of every iL&cin- 
able description; some of which isave agitated whole 
locations for

In Psddic in 1679 the magistrate heard Hy African lawsuits, 

'notwithstanding all ioy endeavours to die courage this apparent 

ciania for litigation, which tends eo much to riarass 8Jid 

impoverish thorn'. At Oxkraal and Kamastone locations in the

Queens town District the location r,ur>crinti*ici.'.nt wae by 1880 

settling most cattle trespass cases by arbitration, and

Africans were evidently attending the --nagistrate's court of
K 

the Glen Grey District, In the Wod chouse District the newly

appointed superintendent of natives reported settling 50 civil 

case b during 1882.°

JFrosi a quick reading it would therefor* seem that 

^fricans in virtually all the largely African frontier dis­ 

tricts were resorting to tte magistrates to settle their cases

Oape ±;arl. Papers, U.1o«-Yo, p. o^

2 -Lbici,. &. 12-77, p. 124.

-^McU. G. 15-60, p. 1^2.

4lbid.. G. 20-o1 f p. 112.

. p. 12o

p.oO,
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during the period under review. But various qualifications 

rather change the picture. To begin with, where parties 

could not agree on arbitration, if they wished their cases 

tried according to African law they were unable to resort to 

the white officials in those districts where the magistrate 

recognized African law only in his capacity as arbitrator. 

Thia would have applied at least to liaise and hia successors 

at Herschel; to the supurint'jndent of the nfengu location in 

the ^utenstown district at least until 1679, when he was given 

jurisdiction in luinor criminal cases by beln^ appointed a 

special justice of the peace in terms of Act 10 of 1&76; to 

the cleric in charge of the wue ens town Thuubu location until 

the district of Glen Grey was created as & laagistracy in 1879; 

to iJightin^'ale at Victoria ^ast before 1o75; and possibly 

in other districts as wuLl* It seeuib likely that as a result 

iuany cases would therefore have found, their way to the chiefs' 

courts rather than the magistrates'. As the experienced 

special magistrate at Kfciskataciahoek reported:

If you turn these people away and decline to entertain 
their cases tney go to their iieauiaan, who is only too 
^lad. to get back a little of his lost authority. He 
sets up hiB own court, lineta Ua^ people, ana reaps 
half the spoilt

Secondly, there were all tht cases which the magistrates 

refused to hear in any capacity, such as cases where one man 

ch&cged another with bewitching him. Thirdly, in some areas 

lack of or inadequate ma,risterial supervision isade it inevitable 

that only a tiny percentage of cases would hav. reached the

' Papers. £.20-o1, p, 103-
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during much of th* first years of Oape rule. 

The Colonial Defence CooMi&eion concluded it a report in 1^77 

with the hope 'that an effort will be oadu for the first time 

to really govern the impulse nasses of natives residing 

within the Jolony. At present they are not governed. They 

simply exist amongst tite colonist in tne saae way a« wild 

Waists exist. 1 i'he commission r^co^endecl that t 

should be appointed to every 10,000 Africans, and counted 

unfavourably on the lack of supervision in both the %qika 

and Thembu locations. In thi* it waa amply justified. 

30,000 ihLiabu, for example, were bupcr viced by only the two 

resident ua£ist rates within vhosc. di^trictc tiiuy ctuie-j those 

of Quetnstown and wccUrhous, , with 20,000 in the. fomcr. Yet 

the magistrate of WU.L enstown v/as abl« to ap «nd only tl^ree days 

there each month, part of which ¥uzv tci^n up with hearing 

reports from the fidd cornets on tiiwir district j, and as 

the magistrate pointed out, the cost of briarinr a case before

his court was so great that moat Africans w:re forced to resort
x 

to the chiefs' courts. In 1674 at his request a cl.ri: in

charge v/as finally appointed to the ^ueenotown portion of the 

Theiubu o.nd acted as arbitrator in civil disputes, oince he had 

no magisterial powers. i-; ut when the two halves of the location 

were finally a^algaaated after the 1d7b-^ war Canci a drop in 

population to about 24*000) ^^ fowaeti into the new magisterial

1 0ar»e ?arl. Papers. 0.1-77* report, p. 19. 

'Jape Argus. 22 Mar. 1b75s ' Sketches from the

. 0.27-74, pp« bO-61.

. G.4-63, evidence, p. 324* question 5776; p. 1d5,
questions 3195-b.
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district of Glen Grey, the magistrate reported that this 

meant

practically, the introduction of colonial law into a 
purely native district, for althou^i tacse locations 
have been within the limits of the Colony for years, 
one portion at any rate was, to a great extent, 
excepting in occasional crioinal cases, managed by 
petty chiefs and he admen under a sort ol Kafir law. 
Queen's Town location has for years had a Gov^rncfcnt 
officer resident in it, ana the native in tuat por­ 
tion of the district have been brought more directly 
under Colonial law, but the «od chouse oortion has not, 
ana the occupants of it are really only now coming 
under its operation; consequently, ti^ cutting off 
entirely from the headmen and putty chiefs the power 
of settling and carrying out causes at iirst met with 
some^ opposition from them, but tn,; people seem to 
prefer it, for tiie law as administered by these- iaen 
was in many. cases unjust, aacl strictly sp^akin^ not 
kaffir law. 1

fourthly, probably for the same reasons of inadequate 

colonial manpower, Ui^rc ure indications ttiut in what colonial 

courts classified as criminal cases, -»lricans in the uarly 

days of colonial rule preferred to resort to tribal courts. 

o.n 1o7>», for example, thu .liagistx'atc oi' ^ox-scncl reported:

1673 is remarkable for a total absence, of reported 
thefts, or othei- oriwes; no prisoners committed 
for trial, and the only oasts of a eriainul nature ? 
ha,ve been petty assaults committed in faction fights.

Yet the estioiattd population of Uerschel was 25,000. By way

of contrast, the ma£istratu in Victoria ^a-t, with an African
'5 

population of some u,000, heard 75 criminal casus.^ In 1874

the entire district of King William's Town, with a population 

of some 90,OQQ had only six reported cases of theft, which the 

civil commissioner himself remarked was a very small number.

Uape Bail'1, ruoera. G*13~oO t P»

P» 11 

. pp. 2-5. 

. G. 21-75, p. b1
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In 1b75 the special iuacistrate at Miadledrift in the- King 

fcilliaa'e Xown District, with a population of ova- 1^,000 

had not one case- of theft reported durln^ the year. 1 It 

would be surprising if iuore cases than those had not occurred 

ana not beun settled privately; it seems far laort. probable 

that co-uplaintfc; of this nature were taken to the trical courts. 

*& the years pas*, jia^istratec; 1 reports rt f 1 ct a higher crixae 

rate and st-v^ral- magistrates rfs^rk-d tnat thic- was probably 

due to tnc greater efficiency of tii_ polio, rather tnan to 

mort crjant . As a ore dictiict police i'or«>..6 wcr^- jcrcidually 

established ixndtr Act o of 1^73» and s >Jap . polic, i'orcfc was 

eventually or^anizua in t.nus of .'*ct 12 of tb62, this ^xplana- 

tion rin^e tru* and voulci probably aleo account for the 

Africant; 1 earlier nv^luct of the relatively in . ffici^nt 

maciiine-ry of tJic vnitt r:,an for finding ctttlo or off -ndere. 

iiftnly, there IB ^vid^ncL- that a cm chit f e actively 

pnd succ^Bsful.ly opposed the magietrates' taking over their 

judicial functions. In the %qika legation in the King 

foilli BUS'S xown Jit-1 ilc t, for , .xataple  , the -Ugoike co:i; is si oner- 

ship had bcs '..-n aboli'joe-d in 1bwi to r^diAC' cxpenaitur;. , and the 

oomaiirjsioncr replaced by a ele r& ijn euargt, T. jbi^feldt, a

youn^; and ine-jjperi^nced uan, who vss, accoroini to Fre-re,
p completely ine.d-L.quat^ for the job. *t ib certainly brue that

the Kgqika chief r«.£aint-d iuuch of his judicial and executive 

power which BrownUt na.a kv.pt in ca*.cK uurin# hiis couuaissionership

Cape Parl, Papers, (j. 1b-/o, p. o1  

^J. i»lartineau f ihe Life ana worrebpondence oi' >/ic- ^L. 
(London, 1895), ii. 205, quoting *^ere to wenlman, 21 
1&77; Qape Parl. jPapers. A.V/-7c>, p. ;>o.
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there. For this reason, in 1877 Brownie d,cideu to c

special iuagistrate with kandile, the chief, and appointed

in Jeptemb<^r 1877. The day after his introduction to 

the tribe, however, war broke out betvetn the colony and ^arili, 

Sandilu's paramount chief. In th-, rumour -ridden period that 

ensued, Wrl£ht was unable to regain control ov,r th. tribesmen 

and *h,cn in Uccember the t,r^a wat drawn into tti;. fighting, 

^ rebelled. 

i-ven at a lower lev>.l, a htadiaan c ould prevent ,any cases

til. aasibtrate. In th* idodehoust Umiilan^a Lrxjation, 

for v-xa^plc, tiic magi&tratc catLpis in.,a bitterly of on-, IO.aa8 

KoLana, 'a £idf constitutoa lic-adiiian in tht, location, -who ha^

done all in hi& power to rteict the proper aa-.dnirt ration of

P 
justice, ?^nd incitua others to do the ^i^u^. 1 Th,,rt. are

several reports of headiatn btinf: puniab.*. a for et.ttin^; up their
 5

own courts, and Fleiecher, whil- acting .Tdfietret*. of Victoria

Last, report td that nearly all cases w<,rr tsiken in tht. first 

ine,tanct to th he^adfiian and only cases they could not settle 

caaae to the raa£i&trate. 'In oth..r wordy 1 ho wrote, 'the 

headman t'tandG between trie sa^istratt- and the people, and 

therefore it is* almost iiiiposcible to d..alwith thbui satisfactorily 

or to reach isoiat of their ruore objectionable cuatouis. 1 There is 

that in BOuie ota;.r districts too most cases went in the

bouth African Public Library, John Outing
draft letter of Ouiauiing to xnnes, i'\-,b.

2Pane Perl. Paers, G.&-t>3» p«

& &., ibid.. (x.lo-76, p. 76; G. 13-60, p. 175 

4Xbid., a.33-70, p. 168.
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first instance to the

A factor which helped to bolster the -chiefs and ^
their 

in their fight to retain /judicial powers v^ that the Jack of

supervision in laany districts enabled squatters fro;:, other 

tribe- 8 to uiove into locations with the connivance of the he-ad­ 

men. As 'the uiagistratv. for C,ueenatown pointed oat, ouch

squatters were frequently aen who Iiad lied fro- justice else-

2 
where, and therefore aad a vested interest in upholding the

authority of tiu. local hcada^n, rather than of the .nort, uni­ 

versal colonial ^ovem^.nt. But if a chief openly opposed 

the .magistrate's court, ...Ven groups without a vested interest 

in eupportinf the chief probably did eo f roo Royalty, oonserva- 

ti^j^, and a disliko of the -iis^i.utrat  ..-& f i^nknown and unpredictable 

courts.

it should be nottd in pac-sin^- tiif.it not all uhri;jt,iaiiS 

rubortwd tj the ^aa^stratop 1 courts . ith-. r, since aitcionaries 

to some extent usurped their function. As thu Reverend J. 

Harper of Kint; Williaa's Town admitted of uiittuioneri^R adoinis- 

t^ring ^i^Gion titat

Host of UG h&v,T had to act ac -.aa^i titrates in y. ttling 
aifcjputeb conneoteu witn tn*. worlaly affai.rb of the 
people, and, now ever uncongenial to our tastes and 
feelingb bucn work may nave- be-un, we havt ftlt it to 
be our duty to . ive whot aid we couLi to the ^.ittint enanc<s 
01 peace ana iaoraLity.2

i..{-., -Jap (7, 1/T^ 4/1, pp. 22, 30, 7o-7, 11 JJ 4/4, pp. 101-2, 
1o2-£; 4/t>, pp. oo-ot>; i^.k. 1oO: Liyakwe vp. ^ece-iuOcr, 7 Aug. 
1L7S, oncl. in ^riv.r to ^yliff, 1c -jcpt. 1d7j? ^.A. 404: 
petition froui Africane to JNewlande miseion station, *>ast London 
Division, i*ov, 1i>e>2.

20ape Perl, Papers. G.^7-74, o.

. vol. xi, no. 33, 1 AUP-. 1681, p. 6: paper
to the- missionary conference of 1oo1 .
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it therefore needs to be askud. why Africans resorted to 

the iiagistrates 1 courts at all, £iven the inadequacies of such 

courts, the uncertainties of the law administered, the, alterna­ 

tives offered, and the pressure on at least cone Africans to 

support the tribal courts. The answer seems to lie with a 

variety of different motives. The one the iua^i citrates con­ 

tinually stressed wa£ that their courts offered impartial 

justice, and that th« Africans appreciated tins after the 

favouritism and abuties of chiefs and he-adoit-n, i:\iglitingale 

reported in 1c7o that thJLs applied particularly to ...fricans 

the- Transkti who settled in tiu colony:

people, wht-n they have acouircd property, .nore 
especially if tiaey have done 30 in ^ervic^ in the 
Oolony, and have. been lon^; absent froai their own 
country, are afraiu to retuin to their criiefe It at 
as tiic,y have often told lat , they bhould be "f a.; It 
out" and "eaten up", /»nd besides this they have 
^rcatt-.r faith in the- ju&tice and int-.. :;rity c.. the- 
Colonial Governoient than tiae-y iiavc in ube rui^ of 
their ciiitifs, and tlu . y tne-rvfore or i\.r to pay rent 
ana to aubiiiit to certaan restraints in tik; colony 
rather than return to tiiedr own country for the cake 
of land gratia and

It eeeois too Uiat in somt; districta, us peal ally tnoue without 

any important chiefs or htjaamen, tae i*tgiatrateb to u large 

extent had taken tor. place of buuh uiun in rti'rican eyes, and 

that taking a case- to hia court wate tn^ natural thin^ to do.

Jiut African society was not houioguicoufc even within most 

districts, and it ia important to note that oiirit:tians resorted 

to the courts more readily ttian pa&ans ana wfen^u usually more 

readily than Xhosa. Thi** would hav« butn lai^^ay the result 

of Ohristlane and Mfeagu fullew ing a Wcty of lil'e wiiich conformed 

more closely to that of the wliitts^, involving contracts unknown

1 C'c.pe Parl. Pa-orrg. G. 16-76, p. 74
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in tribal law such as the leasing of land, lesB obbervance 

of customs which the isagistrateij discouraged, and sometimes 

civil law oiarria^e-s. ^Ico, Mfen^u hoaduiui often had 

power than Xhosa chiofs, and in the early years Chris 

would have found little sympathy in the courts of chiefs and 

headmen, the va£;t majority of whoai regained pagan land often 

antagonistic to vJhriytisjiity,

^ further powerful factor forcing tao Africans to retort 

to the ifla&iat rate's courts was the great' r d.n£linL of the 

tribes, v;hich led to ;uorv, and aiort; casts between rn^n of diff^r- 

e-nt tribes. ^s wtunford v,xpla.int,d, chit fs %*erv; Lpt to favour 

thvir own people wh.n adjudicating on ol&iiue or e.ccuuationo 

'by rutinber^ of otner tribe t c^aintit th^ «. it.a a result, such 

casts were brou^it to the Statist rat to, 'tjid ttu. chic ft. them- 

stlvts soon recotraiz^d th&t they w.rt. rail, v d of ..atttrs which 

had previously l^d to i^any troubles betw* .-. n thfamGe-lve-B ^^nd tiieir 

neighbours. '

^ than this, nowcVcr, the v?arG of U77-^ ?; .nd 

diBruptv..d and weakened tri'oal authority, and forced tr 

to resort to inagist rates where previously tritw.1 coui-tt:- had 

been tol^rat^d and efi\.ctiVc. The iua^i stratus had for

yeare been und eruiininti the authority of tat chiefs by a variety

2
of carefully acvibed administrative sytitfciufi , ancJ for the saoie

reason had enthuBiabtically advocated the introduction of 

individual tenure-. liov. far they ted succeeded ev _n be 

the warb is indicated by hose Innfls'e report from i,ing

Axiiu, ^ ee« . «

C.12-7/, p. 140.
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-own in 187i that iiany Orleans of all tribes in the district 

preferred white rule to following their chiefs into rebellion, 

and that this had l«d to aijtruot between i-imaU and locations 

under the saiae headman, &na cv.n within the uauc family. 1 

Also significant is the fact that in th, war of 1o77-u 2,000 

fcgqika tribcbraun follow -.a tiic .naci^trat, rather tnan ->arili, 

and only aoac of the- 'iliie^bu in Ui& fhuubu location,:; revolted. 

^.ven tiic uu*«btra wno revolted probably ^iv-. an over -favour able 

iiaprts&ion of tat itrcn^th. of the colonic.l chi^f,:;, tile relevant 

one 3 to cone id or in connection with tribal court « in the colony. 

In ti-k. of war the jiajor caivfB in the 1'ranfjiii.i ooulJ call upon

tneir tribe auien in tnu colony, wno voold lt.ave their job a and

2
land to answer the- ctill; out by 1o7o or 1o77 for a .^inor

case an African raigiit well navt found the- local -jaf.:i£t rate's 

court ,aor« effective than that of hio chit f in v..nforcin^ 

juii^ii jat. xn bOiiie aroas tradition£\l tribal allegiance had 

bo far disapptarcd that by 1bb'3 the iDajjistratv. of ^ast London 

coolu. write :

A& a ruli tiat Kaffir who nab liv c a for iaany year^ in 
tne Colony recogniEtt-s no chief, ana if aaked the
qu L- L> ti on , he- eitiror ot^7 ^ u-.-^hto no cui,. f or names 
some chief lon^!- since arad.^

an increasing num'bt r of tribe suuc-n retorttd to 

courts, this would hav*- wt.ekontrd trie chit- fa lUrtht-r and the 

whole process would hav^ b^ en reinforced, leading to a steadily 

decreasing clientele: for the chiefs' courts.

Parl. Papers. G. 33-79, p. 170. 

2£.g. ibid.. G.12-77, p. 1335 G.20-61, p. 124. 

, 0.8-83, p. 21.
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it can therefore be seen that even with the disadvantages 

attached to the magisterial application of African law, tne 

influences at work favoured the transfer of an incr^a^in^ 

number of cases to the aa^iutrates 1 courts: the factors which 

tended to ktep the Africans away froj tiic-i, uuch &L under staff ing, 

were slowly being eliminated and- thw forces which drove the 

Africans to tnc oi were- Ltcaaily increasing. except for one 

crucial factor. .in so far as tiu. auaini^tration failed to 

offer any ^eans of settling ..-.frican law die-pirUs, the chiefs' 

courts were likely to L orviv. be cruise JJi such a situation they 

offered thw only hopt of remedy. Ko «irvttt-r hovr :iuch they were 

weakened, '.di'ricans would £0 to tiricni wher there VGE no alte-ma- 

tive coui t for their probl^rab, and would thereby constantly 

r.-inforc*. tlit chiefs f judicial pov.r.

Unfort'unatcly for the adiuinJLi--.tretion, in the later 1370s 

and during th-~ next dccaat; ina^istratcs cs:; increasingly unde-r 

pressure to unforc-. undiluted colonio.1 law, even in the frontier 

districts. ine- gov^rniaent did not contribute- much to this 

pressure. it is true that th; Holteno a;inibtry did jur-aiie a 

circular on 'heatheni,ui customs 1 which frontier Mm^istratuB 

were inytructt.-u to try to , liuinat. f 1 ana th- n.-xt ministry

tO. into whether circuaici^ion could be- not nerely
p d 1 but actually be.nned; but no legislation was

passed on the subject. The ettorney ^ne-ral's office advis--d 

thc-.t 'if boys after beine circuuicioed go about in a ntate of 

nudity they can be dt?alt with un-l^r the now Vagrancy ^ct - &

ii.A. 932s .bright to upington, no. 'j>/S>7o, 1b ucpt. 1879.

enquiry wet* possibly laacie ay a result oi a letter from 
the Reverend Magge of ^ewlpnd; Mission Utption on the problem. 
aee vape, ^,A* 401   ^yliff'^ iiiinute, ;pu uuly 1oVj> on contents 
of letter from Magge (missing).
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"this in the opinion of the present 1-^cJL advider to the

nuiuat is the best course to pursue ,' 

One of the main factor^ in forcing the application of

colonial IL.W, however, wac an Lacreas- of law agents in 

frontier districts and an increase in wealth anon£ a certain

>n of Africans wijich i^adc the hiring of law ai,e

not necessarily Qawytrs: t!i^ a selves, 

but not all *ua£i*trates felt aolc. to a-.al witn the-ui as firialy 

as the forceful magistrate, at liercchul:

uf lat',: law a^/.ntc hav . co;ii<. la bo ->ourt uil c-CLuc-.d some 
difficulty by asserting their dictum in opposition to 
tilt juct.{_.u-..nt of til. r,ar;i... fcrr. t-. c,nd iLfa-i^.n in i<ativf.; 
cases, urging as a last rt-sort that the waole tiling is 
illv£ol and cv>.ry ca8<.. uiust b;. cettled by OcloniLl Law* 
L ncc-d scarcely Bay that it would be fatal to allow Law 
Agents to ap&f.t a rul. tii^t has be-^n found to v?ork so 
wt.ll In tnt uif/trict. AS i am roeponsible to Ccvtsrn 
for Lsjay charge, '-nd in ord-^r tc prevent confusion in 
Goiirt, 1 have* intimated tbat i will hear no ~£ent who 
brint ^ L. suit into -Jourt, cti*^r tli^n 1 iiroufh th-.. forais 
of Colonial Law, ana maintain tJtie righc as arbiter in 
my District, for the- conv.ni jic . of th-. puoplc, to 
the right of these Agent- a to dictate unauly or cause 
confusion, while I sun acting rea&onaoly ana in tut 
interests of the Crovernment ana trie people, in the 
abS:JiCc of any code of i.at^y-j Law, lik-.. those in tiie 

Uolonial Territories.^

The situation described by the special n-a^istrate at jieiskarnma- 

hoek^" probably represents a more comfflon rt^ult 01 the appearance 

of lawyers on the scene; and oven wnere law ai,:onts '.ncountered 

Hm opposition from the magistrates, tiiey could oftt.-n persuade 

aiseaticfied litigants to appeal to the superior courbs on the 

£rounds that their oases had been triui illegally (̂ y tribal law,

1 Gapc, K.A. 295s Graham to ,vyliff, 23 i^ept. 1879.

2«ny person of sufficient reputation could bo admitted a&^ 
agent on the- payiaent cf a small stun of raoney. *»v^ *Jape T 
26 Apr. 1oS2, report on parliamentary debate.

c Parl. Papcrc. Q.8-83, p. 9* 

*3ec p|i, 13>0 above.
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felt that naving tiicir deci.ion* r^v.r&ua lowered

in ^rican eycb, and woulu ^o to fcr*at loi 

to prevent £01 appeal. iu** ina**,. ior «^pl*. toJLi th. 

ocwuuia&iQn that when he boowac ^gi«t^tv oi hin^ *ilULaa'a 

2own, I* found Uiat th* ^entb ^o praoti.cu in ti*. coart 

had an uodurstanaij^ with tnc macictratc tliat tlit. .vicioice in 

for the return ol ioarria£c-cattl^ a,,cid.,d acjorainfe to

law biiwuld not be recorded and tnat tLu dodcion oi the 

magistrate vould be accepts without notice of app^ul

-qually ^.iilliAu for a :^i^trat,. \;cjld hav, b^-.n p^rsc- 

cation uy tJx irresponsible frontier pr^Lj for applying tribal 

law. Tiiic was no ^xliia.ly ^v^nt and an inclic^tion that such 

attacks ocrioiibly alarmed th^ uiafcietrat^t: ij provided by a 

letter i'roiu the magi^trato of _i..rodi^l i'/\ i^TI refuting to 

ordtr a widow to r,tu.rn to her lat, hut* bail's laai

t again dwdin^ to adiuinictcr a Law so utterly 
repugnant to iay atnso of decoioy and justice, more 
wh^n, by ^oin^; oO f i act ill^^^lly, and lay .ayo,.lf 
open to the attacks of such aien as "tfiat Justicia"

His alaria is underetandabl-. when it ia borne in mind that 

frontier farmers felt strongly about cdpprc-^cing tribal custoias 

whicn thuy bcli^v^d aggravated titooic-tncft, and that thw many 

country nowepapcrs were written largoly for such a rcadsrahip. 

iiuch newspapers were quite capable of launoriinr vicious attacks

Parl. Pao^rL. G.4-^3, ,vid,.jic^, p. 500, question 6741  

2Jape f IJ.A. 279: Haloe to .listen, 3 Oct. 1877, -:ncl. in Holland 
to Brownie u, no. jl 9 20 uct. 1d77. '^iat Justicia, 1 was a nom 
dc olunie periodically rv.3urrect<.d for letters of protest to 
the prtss, e.g. in the i'aaous iloegab atrocities cast- in
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on a magistrate's ad^inistration of Justice, 1 and in the 

community of a country village, in vJiich aost frontier 

trades were situated, life could be very ,moo,ifortable indeed 

for a eovcnuient official if th, ooouuunlty decided to ^ke it 

so.

Another group -which advocated the suppression of tribal 

lav vaG coaprioed of Jliri^tian ifricanb. Si^ir numbers were 

steadily increasing, but the ext ,nt of their influ^nc:. on 

magistrates is difficult to assess. Though thsy &tlll formed 

only a cuiall proportion of :soet district-, 3 they */r. usually 

vooal, literat., and ubiquitous. us tho uagic-itratv, of 

Victoria .jast pointed out in 1d?C, educated ^frican« (a large 

proportion of which would hav. been 01'iristif.m) were to be found 

'in GoverrL.-nt t.nd n.wi-paper officoc, in ,-ir roan til, ..stablish- 

ments; indeed cV.ry walK of life appears to be openly up to 

theia. f I'iii=y also had a widely read no we. paper to back their 

views - the luonthly ^Iscionary newspaper Isi,; :ldi.;ii 3anaxoGa 

or 1'he Kafir (-and letter, fliCL Jln-igtir.:n) .xioro^s, printed at 

Love dale ciince October 1c!?0 in ^Oiooa and ^nrli&li. Frontier 

iiia^ibtrateB and .Jany other white rusid<.-nt£, aa \fell as a large 

**frloan readership, £,uDBcribed to tlk, paper, wiiicn way neither 

a religious nor a sectarian periodical, but aimed to represent 

the cauf3e of the kit-,dons &dOn. rally ojid the interest of the

' ^..g,, tiie cauipaign againyt tne i^agi^trate at iiranauiti'town by 
the u4istfern atar in

.fv. f bcully's aescription of uach a situation. Jee 3cully, 
'ua^ the r ueuini^ c en ce u . pp. i^u-^^.

not always. In 1ei?o, for exaanple, the clerk in charge of 
Keiskammahoek district reported that of the African population 
of alao&t 15*000, iuore- than ioali tiiat number vj^re ^e^bers or 
adherents of the different churches, ijee Oape Parl. Papers.
Vr.16— 16, p. 54.

. U.1o-7o, pp. 76-77.
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Governmuat notices were ulej public hod in it and 

1od2 tiics &ovurnu*t»nt authorised the circulation of copies 

of t£ifc Ahoaa version a&ong the Mftn^u hea^^n in the- Victoria 

Last district for that reaeon. 1 in 1c?u the .^n0li^ii version 

appeared in an enlarged form under the altered titl^ of ihc 

Christian ^xpre^. with th~ ai^i of spruadin^ uiejionary

uion^ tue- churches of **outh ..frica. ^'rom the 

appoarancc of t^ paper in ^n^lici., there wau uach dubate 

in its letter colus^ni, on ti.e compatibility or . frio an lav/ and 

Ohrieticnit,/, ^na it campaigned vi^crouc-ly acaintt the giving 

of uarria^v. cattle, polj^aiay, ana circumcision, cUnouncin£

l ana 

dti^n .wf.pr^ L ^ doca not appear to liaVv. b^-ua, ui

extreme than many 'Jhrictian Africans. j.fricans on m

stations oi't.-n toois parti-jielarly vi^orou^ action c,,;ainL t tribal

law on their mission stations: th£ Africans on th-j ilDtuaatonu-

misijion station, for csaciple f p-.titioncd tfcu ^ov^rn^nt to
•*

acsi^t thcia to £taap out poly^ai^y at the mission station;-7 and

the Reverend John Harper wrote to the gov^rnLient on b.:,alf of 

the --'fcfricans on one of hie out-atationa, asking the government 

to expel a pa^an living at the station who iiad insisted on 

circuj^ciein£ hi^ uon. 4" Jji 1B62 the first meet ing of a

'Uac i'arl. Papers. G.8-63, p.

^.  . Kafir Impress, vol. i, no. 14, 1 ^ov   1^71 > pp. 2-5;
no. 1t>, 1 ->--c. 1-71, p. 3; vol. iii, no. 3^» t> ^ f ^pt. 1 
pp. 3-4.

Parl. Papers. Ci.4- , appendix jj» P« 1°7; bee also, for
,, O^.J.. 9 Apr. 1^75: ^i.O.J. to -ditor, giving the 

resolutions passed by a large au^ting of .tfrican Jliristians 
held at Kazaa stone in 1875 on the subject of circumcision.

4Capo, N.A. 402: Harper to Ayliff, 25 M?»r. 1381; harper to 
Chalmers, 20 May 1681.
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of the Queenstown *esleyan District, at which Africans fonned 

a majority of the 39 ministers present, passed a resolution 

asking the government to ban the giving of marriage cattle 1 

Magistrates, believing that Christian ^fricans were becoming 

increasingly influential within thoir tribes, 2 wer. unlikely 

to take their opinions lightly, especially since they so 

closely matched those held by ^ost fiiagist rates theme dives. 

The growijog number of educated and usually Christian Africans 

becoming magistrates' clerks and interpreters, constantly on 

hand during the magistrate's -working hours, would probably 

have helped to remind the magistrates of the- influence of this 

group.

But African Jnriatian opinion was not united. it depended 

-to a large extent on the church to which the Christian involved 

belonged and the views of the local missionaries. Writing of 

the Jieiskammahoek District, for example, with its varied 

collection of churches and mission stations, ̂  the magistrates 

coula still sja in 1860:

Ukulobola is still as deeply rooted as ever, nor ie it 
confined to tilt iiOohen native only, as tnose who are 
supposed to be Christians and are regular attendants at 
churcii follow up tue same practice, and it ib a very 
rare case thai a native givet hie daughter in marriage 
vitnout the custoioary dov/ry. x'he father of the- young 
woxaeji to bvi married is not so much to blanie as the 
"laay" hersolf, aa slu. invarifioly declines to £&t 
married unless the customary dowry is forthcoroing - 
in fact, tunic s 3 a i^an pays cattle i'or Uis wi±^, L.no 
refuses to perform the ordinary domestic duties per­ 
taining, the house, [bio] j ee rifl^ iiiia L^io] by asking

\Ufe_ris.tian n*icpreB3. vol. xi, no. 135» 1 Au^. 1881, p. 6.

 - £ » itepe Par 1. Papers. G.21-75, P* ^4; U.O.i., JG3/332 
(Judge Papers)', II 4u, p. 247: Petition oi ilrara, lyopo and 
tfollela.

^4 Free Church of Scotland churches and 4- mission stations; 
1 Ohurch of i^nglond mission station with 1 church; 1 Baptist 
chapel, 2 Wesleyan, 1 Lutheran, with come stations connected
-with the inaepund'.*its. Jao^ ^Parl. Papers> Cr,16-7o, p. 64.
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for the cattle that he paid for her. The evils 
arising from this dowry system are innumerable, but
o-$«?-.?°\fee £?w ' ^ the Pr6S^ state of Kafir 
civilization the custom can be abolished, ^weeninc 
reiorms would only lead to endless trouble and disputes. 1

Christian Africans were probably not therefore as influential 

in preventing recognition of African law as might seem Ukely 

from a survey of the literature they produced.

These pressures do not appear to have much affected the 

application of tribal law in those frontier districts where it 

was traditionally recognized, but they may well have influenced 

the magistrates of newly created districts on the frontier. 

In the district of Stutterheim, created out of pert of the 

original distriot of King William's Town in 1877, for example, 

the new magistrate refueed to recognize tribal law, much to 

the confusion of the Africans in the district; they lived 

between the special oiagistrates of the king William's Xown

&istrict and the magistracies of the 1'ranskei, both of which

2 
recognized tribal law, and while they themselves had fallen

witnin the King tfilliaxn;*s iown District had been able to obtain 

magisterial redress according to tribal law. Tne pressures 

for tht; application of only colonial law may also account for 

the fact that in tit ,,ast London Division, where the magistrates 

had not recognized tribal law but where the headman on the 

ttewlands Mission btation had heard the actions of nearly the 

whole African population of the district, in 1662 or 1663 the 

headman was stopped from hearing cacee. J similarly, the pressures 

on Magistrates may have prevented those in districts west of the

Jape £&rl . Papers. G.1>-cO, p. 177«

, ii.A. 405: iv.W. iiost.' innes to Sauer, 27 July 1662*

, S.A. 404: petition fron the ..U'ricans on tiie ikwlando 
Miesion Station, iiast London Division, November 16S2.
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border diviBions from accommodating to the changing situation 

la their districts. As the years of drought, war, increasing 

taxation and shortage of land drove more and more Africans 

webtward, the proportion of Africans in many of these districts 

grew rapidly. ouch magistrates might have been expected to 

have made concessions to the condition of aiany of the Africans 

coming into thair districts ab tenants of farmers, often 

paying in labour or produce rather than money. Nightingale 

wrote in 1878:

AS a rule, if one wishes to behold a thoroughly savage 
Kaffir kraal such as those which existed in the land 
long before a white man's face was seen in iouth *frica, 
a vibit to almost an,y farm in this or in the- neighbouring 
districts will gratify one's curiosity. These neglected 
native locations on private farms hinder civilisation 
and encourage crime.1

lu the years which followed, reports of magistrates and 

inspectors of locations repeatedly stressed the completely 

unsupervised nature of kraals on farms in virtually every 

district and the 'savagene&s 1 of some locations. Yet magis­ 

trates who in the past had not recognized African law showed 

no inclination to modify their past practice.

As is to be expected in such a situation, there are 

indications that the Africans opted for some alternative to 

tne magistrate's 1 courts. The magistrate of Tarica, for example, 

iwho reported using * every lawful means to discourage the

heathenish customs of dowry (i.e., purchasing wives with cattle),
f~. 

polygamy, intonjane and abakweta' , provided an interesting

vap-Q x>ar 1. ±>ao era . G-.17-7ti, p. 120. 

-d1, p. 121.
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contrast to earlier reports of sympathetic magistrates 

he added: »The natives here have no mania for litigation'. 1 

There was certainly a class of Africans in these districts 

which was glad to escape the tribal courts and even willing 

to accept colonial law with all its inconveniences. Many 

of those Africans who bought or leased land and farmed for 

themselves rapidly adopted the way of lift of the colonists, 

from their education and their commercial transactions down 

to the furniture in their homes; oat this group formed a 

relatively small minority in moat die trio t&, and most Africans 

would have opted for tribal law courts wherever possible. 

i'ia&istrates were obviously aware that their decrees 

that tribal customs siioula not i>e observed were by-passed or 

ignored. Police wure u&ed to prevent circuiacisdon ceremonies 

especially, and presumably would have reported any instances 

of tribal courts being set up of which they heard, but they 

could not be everywhere. As the magistrate of Koiagha reported 

of

The Natives have not advanced a single step since my 
l£u;t import, ..itijjei as regards education or <Juristianity. 
They do not openly practice their heathenish custom; 
but at their own kraals tney ao + Oeliv vt to a great 
extent. i»ar^ beer drinking gatherings and public dances 
have bet:n die courage d, but with all the vigilance of the 
Police the Natives watch their opportunity, and carry on 
the intonjane anu othei' dances » according; to their customs*

Thv pic tort? which na^re^s from the reports ie that sach magis­ 

trates' work, both in their capacities as jm^idt rates and civil

f differed from that of frontier magistracies

'Jape ?arl. Papers. (*.20-61, p« 121.
f ,

^j.bid*. a.3-ci4, p. 39. 3ee also e.g. Cr.lJ-UO, p. 194;
0.8-83, p . t2.
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because of the relatively high proportion of whites in the 

populations. They had little time and even less inclination 

for going to the trouble of ensuring that the Africans in 

their districts were obeying colonial rather than tritel law, 

so long as no scandal ensued. They left the management of 

the Africans largely to the inspectors of locations who had 

no judicial powers, and both thuir own ana the inspectors' 

reports in general reflect far Ices interest in the Africans 

than those of officials in districts with only tiny white 

populations. It is clear that uiany niagistratfcis regarded the 

Africans in their districts simply aa a nuisance: the growing 

body of legislation applying only to ^fricans in such matters 

as passes, firearms, branding, apecial taxation, and locations 

engendered an ever increasing and unwelcome administrative 

load. And if -aagistrates did take care of the interests of 

the Africans under their charge, they were liable to find the 

local fanners' associations complaining about them to the 

secretary for native affaire for treating the farmers' interests 

as if of secondary consideration - a protest from voters which 

could land the magistrate in trouble with his. superiors. The 

Africans in their turn were sullen, hurt or angry over the laws 

which increasingly hoaamed th«n in for the white man's convenience, 

and the way in which their opinion was either not asked or 

ignored. And the lack of understanding between ruler and 

ruled steadily increased, instead of disappearing.

^.g., Gape, iJUA. 402: Mena£er, secretary tc the Eoiagna 
Farmers 1 Association, to oauer, 23 Aug.
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This position underlines the inherent contradiction in 

ths Cape's policy. They wished to draw the Africans into 

their society, for reasons of security, trade, and the 

Africans* good as they interpreted it. They believed that 

the way to bring this about was to force the Africans under 

colonial law, particularly into holding- th^ir land under 

individual tenure. To force the Africans into the. colonial 

courts, they deprived the chiefs of the legal power to try 

cases and enforce their decisions, but found the ^frioans 

would Gtill resort to them whc;n tne colonial courts re-fused 

to r&oo£ni£& African law and afford Africans remedies for their 

commonest complaints. X'hio Iwft titm with three alternatives: 

to recognize tribal law, to use massive and expensive force to 

prevent Africans resorting to the chiefs 1 courts (though with­ 

out affording an alternative remedy in uany cases), or to turn 

a blind eye to the fact that their policy, far from creating 

one society, was ensuring the survival of ^frican law as an 

alternative system outside tueir control. i«one of the alter­ 

natives appealed, and BO in the end they muddled along using 

a bit of each and BO ensuring both their own ineffectiveness 

aud the ill-will 01 the Africans within their borders.

'£he same applied to their policy of individual tenure. 

Xo persuade Africans to accept individual tenure, the administra­ 

tion had to stress to the .ufricanc that it ensured them permanent 

full and frtft control of their land. *nu tnjLs waa remembered 

vhen natural increase within locations forced Africans to look 

elsewhere for laud. r>y 1675, what Hose innes citbcribud as 

'quite a new feature 1 was developing: ohis fa were beginning to
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boy farms with money from cattle subscribed by their tribes 

fcr the purpose. In 1875 alone the magistrate for King 

William's Town reported that chiefs in three different fron­ 

tier districts bad done so the previous year J 1'he tribe 

would then treat the- land as held in truut for theiu by tho 

chifcf under the normal coi^aiunal tenure system, and the- chiefs' 

pow-^r was, if anything, enhanced. These and siuilur unsuper- 

vised locations on white -owned farmb were believed by farmers 

and .-magistrates to increase stock-theft and uncoura^; tribal 

culture, and were put down by colour-blind legislation in the 

Location Acts of 1d?o and 1678, which limited the number of 

kraals on any farm to five, unless th<: occupants had contracts 

of service w-th the farmer. iiut .ifricans soon found a loop­ 

hole.-: they bought land as co-owners, and as oiaie-rc of the 

property on which they were located, the- acts did not apply 

to th&u. I'he government hastily referred the laatter to the

attorney general, who confirmed that there was no way of
p bringing such groups under the acts, and the courts indicated

that the legislature would have to i-aake Its intentions clear 

before- the acts could be regarded as excluding i.fricans froia 

co-ownership. 'ine government was therefore faced with the 

unpleasant alternatives of either bravin^, the fury of its 

voters, or passing race legislation which partially excluded

i. 0.21-75, p. o

H.A* ^32: b'ndorsuuiejrit on letter froiu Ayliff to Upington, 
no. 3/5137, 19 June 1879.

^astorn Star, vol. x, no. 946, 10 Feb. 1880: report of the case 
Joiin tteorgu (rilb3rt yj^. iixoicelel^ana ana eight other u,
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the Africans from the benefits of the white It-gal system 

Into which it sought to draw them. either way, ill will 

between Africans and the white farmers sunoncst V;hon they lived 

was virtually ensured.

The fallacy in the assumptions behind the Cape's 

policy was that th- quickest way to auhie-v*,- change in .African 

society and its values was by aiuply forcing tureen tiw chang< 

r-it there was evidence available within the colony itbJ.f , 

apart fro.a that provided by tiK. ,.frican areas it ruled, that 

the policy of reco^rii£iin£- ^rioan lav, however ioip^rf-otly, 

ore-d not only greater GOoa-will t bat alL>o provided a ^ort 

effective; iaeani of inauoin^ ^i'ricans to iiioUify tliuir customs. 

lie-port a w--rc available to than in tlicir ov^n Lluc book tiach as 

tiiut iro^i th.-j spoCiiiL ujacistrato of i'a:^aclia in 16o2:

lias been tc&en of a pl-uatiful season, to 
carry out v^ry cxtaibiv-.ly th.J.r custoui of circumcision, 
but, by certain cFiecks placed upon th.ai, the rit,,s 
practise d in connection tiierewitii v/ero Very uon^idorably 
moderated, and thuti aepriv^d of a great deal tiiat .Ls so 
oi'^- "to decency and morality. 

or that froi.. th-- ua^ictrc.te c.t Peddic , vhere the i^is 

reported in

There tiavo b^ii a gr^at nuubor ji' ,*bakwetao during the 
year, ... ,- visited several of th, larger dances cdid 
found them conducted. Ve-ry properly ajau v;ithout uiij

.btin^ gesture^ or cubtO:0£ popularly supposed in
quartern to e^ a nec^ic;

prejudice, Habit aad £,el±-intcretit see^i to i^v^- prevented 

the colonists frcu reuiizin^ tiie true situation.

1
'' ' ' D

2
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However, by 18S1 even such, stalwart advocates of the 

suppression of African lav ac the

that thu official policy was not achieving; itc aims. There 

was a distinctly chastened humility in it a description that 

Octooer 01 the a it nation for the- uajority of unoonv.. rtcd 

Af ricanr :

They do not desire chan^., nor do tiity estju^tv oar 
civilization rind Christianity at tnc n%h value we 
ejtjL^at- tht-id. Jhty are content with things a 3 they 
art-, and ao tn-y uav<- founu. tuuu, as they oeli-..-vc 
they nav,; oecn in their father's days before then. 
Jott£'iuerin£ tiie- ^tren^ta of taiB fee-lin* it ie sur­ 
prising that they iicive L-ubmitt^d ss p?,ti< ntly as they 
iiav, aouv. to lawij £Jiu cuitoua , w&y^ ana ^ode^ 01 life 
ana forau; of acLiinic-tration L-O utterly foreign to tnem. 
'Ih«y i^xv^- reaped certain bt.n-fitL no doubt, but a^ the 
cost of the up-tu.x*ninf. of a lar^x portion of ttu. founda­ 
tions cf thiir jjojial lii'e, und habits aa a p«.;opl^. 

the result b£.a ue^n tiiat they ar- lanaed, in ir/hat 
be called the- 2ran^itiun ^t.iu, in v.iiicii & many [sic] of 

them are neito. r co_pl, .tely civilized nor ontir <..!./ 
cavat'e, n.iut^. r i.-ducate-a nor i^nori-jat, nuitu-. r .iitirely 
heathen nor -Jhri^tian. ^*nd cJLl thie is iiappcnint.: to 
tnun at a "tdLo; vhun th^re i^ no tie betv/ewn thuiii und 
their wiiitw nei£-;hboure except ti^t of ui^re cic.ploy^ient 
and vra^ts; whil« at the same tiuie they iiaVt; lotit all 
that foitacd, in daye ^one by, their national lii' , and 
afforded that inspiration which is necesaary for a race 
to hold together, or to attach thtUiee-lvut;- to another 
race. 'i'hu in(iividup,l lii\ £inu tht inaiviaual hut are 
not enough for thir;. ^Jid fron tliic fe.:.-linf- - of bi-ing 
no longer a people out ^^re ^euttcr^d onit-b, and ulie 
depre-,sfcion it occanion^ , and the die content that 
followa, there na^ U. en atruci now ana again the 
which has bur-ot oat with th., flant-- of wur.1

The creation of tiie Jape x^ativu Lav/c and C us teas -JOiaiuieaion was 

therefore wi--l corned in 'the nope that it i-oulu provide- an answer 

on how to rule the Africans. f i'here is also a groviing 

iLiprt -esion, ' the uhriL?tian -xpres^ admitted, 'that we have 

been wanting in patience with tiitce people in ooi» work, of

' jjcnress. vol. xi, no. 1^2, 1 wet. K-1, p. 1
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m into tat modes of civilized lif <...•; ... As 

administrators we nave trusted pernaps too much to the power 

oi' aitrfo legislative tnact-uuatL-.' ±or ten ycarw tn•:; Gape 

iiaa ruiea its liiricaa population oy iollowin£ a completely 

unrealistic policy except v^hcr^ tii- txi^xncic••=» oi1 t.i^ situa­ 

tion i'orc',.ci illcttil 'iiodiiicatioiiL; u.y lat<_ 1^o1 -aost interested 

parties at laLt acknowl ,J.{jL J. tLv.. n^ v.u lor t. propv rly infoimed 

policy tov.Tard& .ifrioan law.

1 I.biq»> . 1-2:^ «*tc also iiaoc=uarriu, ..•...^iiij.^o.-n-j^,. i. 167-B.
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The Cape f s policy towards triteal law in the colony 

proved at best ineffective, at worst disastrous. But it 

was largely determined by political and economic pressures. 

Outside the colony the Native Affairs Department had more 

freedom of action, and there it inherited from the British 

a very different policy to that pursued within the colony. 

The result was that even while the Gape was officially refusing 

to recognize tribal law within ite borders, beyond them it 

was using a completc-ly different method to control the tribes. 

The success of this method is particularly interesting when 

it is considered how small a number of magistrates, police, 

or armed forces were employed, and how great were the changes 

imposed.

It was in the isolated and mountainous tribal territory 

of the Southern Sotho that this policy was first systematically 

developed and its potential effectiveness realized. For a 

number of reasons it is best examined in detail in this setting, 

rather than in the many Transkeian territories where it was 

subsequently applied: there was essentially only one tribe in 

the area and its reaction to the colonial administration was 

well documented by long-established and trusted missionaries, 

as well as the magistrates; it was fairly isolated both 

geographically and by lineage from pressure exerted by neigh­ 

bouring til be s; and the administration in the territory dis­ 

played the full range of organization developed in the Gape 

system of extra-colonial tribal rule, being comparatively large,
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stratified, and efficiently well-documented. Basutoland 

therefore provides a better opportunity than the Transkeian 

territories to see how the system was meant to work when 

functioning properly, with relatively little outside inter­ 

ference or internal incompetence. To understand why it 

initially succeeded - and why it ultimately failed - it is 

necessary briefly to examine the formation and structure of 

the nation.

By the time the white man made contact with them, the 

Sotho had been settled for a number of generations on the high 

veld, over a much larger area than that of modern Lesotho. 

They c&jae from beyond the Zambesi as part of the migration of 

the Bantu-speajcing tribes into South Africa, and it is mainly 

from the Southern Sotho that Moshweshwe was to fashion his 

nation. intact dates are uncertain, but oral and archaeological 

evidence indicates that by about 1670 at the latest, Sotho 

settlement was to be found on the plains which form the western

part of modern Lesotho* Between these tribes there were only
p minor differences of custom and language, but 'each governed

itself separately, and no supremacy existed between the chiefs

other than that produced by the influence which talent might
3 occasionally give to one of them. *'

The unification of these and other tribes into a supra- 

tribal nation was the result of events on the other side of 

the Drakensberg in tfiat is now Zululand. The Zulu chief, Shaka,

1 M. Wilson, 'The Sotho, Venda, and Tsonga f in Oxford History. 
Wilson and Thompson, i. 134-5.

2N.J. van Warmelo, 'Groupings and Ethnic History 1 in The Bantu- 
Boeaking Tribes of South Africa. Schapera, p. 56•

5Q.M. Theal (ed.), Basutoland Hecords (Gape Town, 1863)t i. 63: 
Moshweshwe to Montagu, 15 May 1d45.
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was pursuing a policy of tribal amalgamation by a series of 

devastating wars deliberately aimed at destroying existing 

political organization in conquered tribes. During his reign 

Skaka is said to have destroyed three hundred tribes and 

extended his power five hundred miles north, south and west. 1 

The turmoil that resulted is icnown in Sotho as the difaoane. 2 

denoting a state of forced migration.-5 Tribes fleeing from 

Shaka's armies, often as formidable marauders themselves, 

invaded the high veld through the Drakensberg passes in 1822, 

and for several years political and social chaos ensued, while 

the resulting famine drove some tribes to cannibalism. ̂

It was this chaos which was to enable an ambitious and 

exceptionally able man to amalgamate the hitherto jealously 

independent tribes into a nation. In about 1786 a son was 

born to an unimportant sub-chief of the Mokoteli, a junior 

branch of the Monaheng division of the Kwena dan. From an
"7

early age, Moshweshwe, as the young man bec&rae known, showed 

unusual promise, and before 1820 had already begun to acquire 

non-Kwena followers; these followed him when in about 1820 he

.u.ii. Brookes and C. de B. Viebb, A History of Natal (Pietermaritz- 
burg, 1965), pp. 14-15.

2 Derived from the more commonly used %uni word mfeoane: see
Omer-Cooper, The Zulu Aftermath, p. 5 f footnote 1.

•^L. Thompson, 'Co-operation and Conflicts The High Veld 1 in 
Oxford History, toilson and Thompson, i. 391.

\bllenberger, History of the Basuto. pp. 217-26.

exact date of his birth is unknown: see G. Lagden, The 
Basutos (London, 190y), i. 24.

Thompson, 'Co-operation and Conflict: The High Veld 1 , op. cit.. 
i. 396.

7'For other names, see ^.llenberger, History of the Basuto.
p. 106-7. Amongst the i^nglish and settlers he became known 
as Moshesh.
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set up a village of his own at Butha Buthe in a strong defensive 

position in the mountains of the north-eastern Lesotho. When 

later attacks convinced him that Butha Buthe was inadequate as 

a permanent home for his people, he moved some fifty miles to 

the south-west to Thaba Bosiu, a great flat-topped hill standing 

isolated in a fertile plain which could support a substantial 

population in times of pe-ace. It proved to be defensible 

against all comers, and from there Moehweshwe slowly built up 

a nation which became known as BaSotho (i.e. the Sotho), cor­ 

rupted to Basuto by the white men who first came into contact 

with it.

That he should have been able to do so was largely due to 

the widespread need for security in such dangerous times, but 

the importance of Moshweshwe's character and methods in securing 

unity should not be underestimated. The Rev. 3. Oasalis, a 

missionary of the Paris evangelical Missionary Society who knew 

Moshweshwe well, has left us a description of his appearance 

as 'noble and dignified, his features bespeak habit a of reflec­ 

tion and of command, and a benevolent smile plays upon his lips'. 

J.M. Orpen, who frequently negotiated with Moshweshwe on behalf 

of the Orange Free State Government and was later to be acting

governor's agent in Basutoland, believed him to be an exceptlon-
o 

ally original, able and enlightened chief. Certainly he often

departed from traditional customs which failed to serve his needs,

Oasalis, The Basutos. p.
f\
Special Commissioner of the Cape Argus (J.M. Orpen), History of 
the .basutus in South Africa (Gape Town, 1857), pp. 4-5*
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and when faced with even apparently unfavourable events, showed 

great resourcefulness in turning them to his advantage. A 

shrewd judge of character, he was, as a missionary who worked 

in .basutoland from 1833 to 1377 testified,

at once fearless and cautious; very wary of entering 
upon a quarrel; but having once embarked on one, he 
carried it through with an intrepidity which nothing 
could daunt. He could see farther ahead than most men; 
and no matter what checks he encountered, he never lost 
sight of the end in view.

The end he had in view from an early age was the federation 

of all clans and tribes in the surrounding country and the estab­ 

lishment of a uniform, system of law and equity among them. To 

achieve this he sought to attract scattered individuals and 

tribes to him, while using every means to forestall attacks from

those stronger than himself, and resisting fiercely when aH else
•x 

failed. Thus, he paid tribute to any chief stronger than niui-

self, was not above persuading the Zulu to attack his
t

potential enemies, and where necessary would even humble himself

before defeated enemies in an attempt to prevent their return, 

or to speed their departure.

V. ^llunberger, A Century of foisoion Work in Basutoland. 1633-1953 
(translated by i.M. Lllenberger, Morija, 1938), P- 13.

p^llenberger, History of the Basuto. p. 229*

3Ibid.. pp. 229-30- 

4Ibid.. p. 128.

Cooper, The Zulu Aftermath, p. 102.

Casalis describes how, after an abortive attack on Thaba Bosiu by 
the ivdebele, Moshweshwe sent an offering of oxen after them as they 
retreated, to be eaten on th«=ir way home. The JSdebele were so im­ 
pressed that they resolved never to attack him again: see The 
.Basutos. p. 23. And J.M. Crpen tells how Hoshweshwe, .after repel­ 
ling tfir George dathcart at the battle of Berea, sent him a letter 
begging for peace with the words: 'You have shown your power. 
You have chastised. Let it be enough, I pray you. 1 - thus enabling 
Cathcart to depart without humiliation: see J.M. Orpen, Heminis- 
Ofcncea of Life in ^outh Africa (3truik .edition, Uape Town, 
pp. 140-3.
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His methods of attracting followers were equally original 

and psychologically far-sighted. J.M. Orpen reported: 'ills 

government has always been characterised by humanity, mildness, 

and justice; he lias ntvar been known to "eat up" his subjects; 

he forbade the punishment of death for witchcraft, and has 

uniformly endeavoured to suppress the bloody feuds so common 

among African tribes. (Jasalis testified that during the twenty- 

three years he spent among the Basutos, the chief put no one to
P death from personal motives. And according to Ramatsietsane,

counsellor of one of his sons, MasOpha, he abolished the

traditional death sentence for murder, justifying this change
a murderer 

with the argument that the execution made the executioner/who
•*

must in turn be executed, and so on ad infinituin.

His magnaminity also attracted followers. According to 

his son, ftehemiah, he never kept re-captured cattle of other

clans of the Basuto for himself, as he could have done according
4 to cue torn, but returned them to their owners. j.llonberger

bears this out in his report that although the Mpiti clan 

refused Moshweshwe assistance when he was attacked by Jhekeshu, 

he went to their aid when they in turn were attacked by the same

enemy, and rescued their cattle which had been captured. This
5 act secured for nim the adherence of the whole Mpiti clan.

He used his wealth to pay the- bohadi (or narriage-cattle) for 

the poorer of his people on condition that the bohadi of their

n, History of the Basutus. p. 4. See also Cape, G.H. 14/7: 
Statement by Moehweehwe to wodchouse, 21 June 18b4.

2Casalie, The Basutos. p. 220.

-*0ape, N.A. 272: minutes of meeting, 20 Aug. 1873, end. in 
Griffith to Molteno, no. 84, 27 Aug. 1873.

4tf. tooshweshwe, A Little Li#ht from Basutoland (Cape Town, 1860), 
p. 16.

c
i^llenberger, ^jjgt9 ry Q ^ the .Basuto. p. 230.



169

daughters by those marriages should r overt to him, thus 

ensuring both the gratitude of his people and an . ver-inereasing 

source of wealth for himself. 1 iiis herds were distributed 

throughout the country under the aafisa systoa, and in 1b2^ he- 

added to these herds substantially by two . raid a against the 

Thembu. Hot surprisingly, many in search of a strong, just 

and generous protector choce to place themselves under him.

To further increase the- number of his followers, 

Moshweshwu encouraged the many ->otho who had taken refuge in 

the Cape Colony and liatal to return to their country,-^ but he 

vas not exclusive in accepting followers. Although iiotho 

formed the bulk of his adherents, Nguni were also welcomed^ 

and even cannibals, despite the fact that his followers desired 

to revenge themselves on the cannibals for past murders. With 

typical foresight and ingenuity, Moehweshwt, according to 

Oasalis,

saw that this would incur all the horrors of a civil 
war, and tend to depopulate still more a land already
almost deotitute of inhabitants.... He therefore 
answered, that man-eaters were living sepulchres, and
that one could not fight with sepulchres."

He provided thorn with cattle, on condition that they ceased to
7attack his people, and gradually weaned them from cannibalism.

Orpen, History of the Baautua. pp. 4-5•
2T. Arbousset and £'• Dauiaas, Narrative of an exploratory JTour to 
the I-iorth-^ast of the Polony of tix Capu of Pood Hope (translated 
by J.C. Brown, London, 1852;, p. 428.

p. 428. 

.G.J. Sheddick, The Southern Sotho (London, 1953), pp. 15-15.
R
•'Omer-Oooper, The Sola Afterraath. p. 103. 

Jasalis, The ^aauto^. p. 19.
n

r, History of the Basuto. p. 233.
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ky 1646, after twelve years of uninterrupted peace, I-Ioshwtshwe 

was acknowledged leader of some- 80,000 people-. 1

While inciividualB who sought his protection were incor­ 

porated directly into villagew administered by himself or 

members of hie family, 2 his method of retaining tribes that had 

joined him was to keep a very light hand on the reins. Small 

groups of refugees without a tribal identity were ruled by their 

own headmen, supervised by a member of Moshweshwc's family
•jr

'placed* in the vicinity,^ Where a tribe with a recognized 

chief came under his rule, ho was content to leav^- it under its 

own chief provided the supremacy of the paramount was recognized? 

Grpen wrote that no act of great national importance was legal 

or binding on them, or on the nation as a whole, unless discussed 

and agreed upon in a council consisting of all the chiefs.* To 

enhance his personal status and extend his influence, Hoshweshwe 

married women from many different chiefly families. By the 

time of his death, his system had. produced not a united nation, 

but a loosely-knit federation in which not only diff rent 

dialects, but different languageo were spoken, and with a wide 

variety of customs. Holding this patchwork together required

P.B. Sanders, 'The Life and Times of Moshoeshoe froia his birth
to the- Proclamation of the orange Rivsr Sovereignty in .b'ebruary 
1846' (Oxford Univ. D.Phil, thesis 1969), p.

Thompson, 'Co-operation and Conflict: The High Veld 1 , op. cit. . 
i. 399.

the way in which the placing system enabled Moshweshwe's 
descendants to gain increasingly greater control of the 
positions of authority in the country, see G.I. Jones, 'Chiefly 
Succession in iiasutoland' in Succession to Ui^.h Office, J. Goody 
(ed.) f (Cambridge, 1966), pp. 61-65, 68-69.

4. n, History of the Basutus. p. 4«

History of the i3asuto. p. 108.



171

constant diplomacy and frequent compromise.*

It was hijs de&ir^ to further strengthen his nation that 

led Moshweshwe to invite missionaries to Lie country, after a 

Griqua huntur haa told him how missionaries had heaped the 

Griquas to organize themselves into effective states. 2 The 

missionaries who responded to his invitiaton were of the Paris 

evangelical Missionary society * Thomas ia-boussGt, -uge-ne Uasalis, 

and the artisan Constant Gossdin - and arrived at Thaba Bosiu. 

in June 1633» Moshveshwe made- them welcome and established

thvjai some thirty miles south of Shaba uosiu, where they named
3 their station i.orija. .both iiorija und the1 sites where he

subaequc-ntly placed other French missionaries vvr^ on nis iiiore 

exposed borders - in the south-west Bethuli (1833) and Beershcba 

t in thu north i'iekautling (1U37). 'i'ne missionaries were

in practice used as a means of spreading his influence. He

did not hide his motives for inviting them; when in 1 bo2 the 

French missionaries objected to the admission of -ioman Catholic 

priests to Basutoland, ho replied that 'he could not oppose any 

body coming into his country to teach his people, and that 

Protestants and Jatholics, as he ioad been told, were liict two

cows whose bellowing was a little different from each other, but
s both would give milk. 1 Despite this, his willingness to listen

to and act on their advice (sometimes even in the face of hostility

a discussion of other factors making for tension in the Basutc 
nation, seo A. Atraore, 'The passing of Sotho independence 1bo5- 
70' in African Societies in southern Africa. L* Thompson (ed.), 
( London ,1^6 j ) , pp . 2& 0-5 .

2Ihomspon, 'do-operation and Conflict: The Mi^h Veld 1 , 
i. 400.

^llenberger, History of the Basuto. p. 236.

^Thompson, 'Co-operation and Conflict: The High Veld', pj£. £i£., 
i. 401.

5 no. 5, May 1b77 f p. 4.
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ojA iiia leas open-^iinded followers), nis interest in Jhristtan- 

ity, and the converts they ^oon uade, lea the aiisaionaries to 

Identify themselves closely with the Jasuto cauat und to provide 

invaluable advice and assistance in all ilo^hweshwu's subsequent 

dealings witn the *>ritisn £*nd JOCTB. however, although the 

missionaries and ^loahwtshwc served each other well, the se 

of future conflict were present. Ihe 4?aris evangelical 

tfoci^ty had an uncoiaprouiising attitude towards indigenous customs, 

especially polygamy and initiation schools; from the start it 

used its influence to try to change th^ tribal law which governed 

theao custom, thereby arouaing deep rcstntaunt and fear amongst 

the iiiort? conee-rvative cleiaenta in the country".

in Aloshwc-jahwii's ti*ue, aoia« changes of this kind were

aade at their instigation, for the .paramount lik-d to stand wdll 

with his iui&sionaries, had an exceptional^ open mind to new

anu wao ^uipoweixd by tribal cuatom to make- at 

temporary changes. ^& Casalia

chiefs have the right of making lawa and publishing 
regulations required by the necessities of the times. 
These laws, which are generally temporary, iiave received 
the name of iiolaos (our law, or comiaandaient). Higher 
than these eaxoto r^ttk the i-iekoafl (the use ana wont). 
which constitute the real law^ of the country."*

oja the 1660s he diu xieve a brief period of reaction against 
the missionarles.

2Casalis, 0?h^ Baoutog, p. 223, assisted by the missionaries,
Moahwe-shwfc reduced tiir^c. laws to writing after the British 
abandoned the Orangu River Sovereigntyi an ordinance prohibiting 
the liquor trade in Basutoland, a proclaimtLon prohibiting the 
killing of people imputed to be witches, and a 'Law for Trade 1 
decreeing that traders could not own land but uere-ly held it at 
the chifcf's pleasure and that in ioatters of debt they fell under 
his jurisdiction. de« Lagden, The i^utos. i. 299-505. George: 
and Sofonia Moshweshwe also claimed that their father had written 
laws on circumcision, theft, and the drinking of the local betr 
called Joala* 3ee Jap^ Parl. Papers. 1873t evidence, appendix 
III, Special Commission on the Lawa and CJustOins of the i>asutoc , 
pp. 43 and 4e.
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Thus, for example, Moshwothwe ~v<-n temporarily banned initiation 

rituals, to which the jotho attached the utmost importance, 2 

and several of hie sons did not attend initiation cchool, 

including the last ,uon of hiB great wife.' However, he was 

always Very conscious that his rule- ultJbiately rested on consent, 

and was careful not to exceed tiio limits of his subjects 1 

tolerance to foreign ideas,

iiut foreign ideas were drastically affecting the 3aeuto 

way of life in another sphere, despite all Moshweshwe-'s efforts. 

Since the e-arly nineteenth cdntury Afrikaner farmers from the 

Uap«. Jolony had seasonally crossed the Orange reiver to graze 

their herds, and from about 1620 a per^ianent population be^an to 

grow up north of the orange. A few of these farmers in the 

1b3Gs settled on land which Moshweshwe claimed between the Orange 

and the oaledon, but they and the Basuto lived peacefully enough 

alon&side each oth^r, until the Great Xrek greatly increased the 

white population north of the C range, 1'he newcomerc were giv«ai 

Moshwcsiiwe- 1 s per^iii^cion to graze their cattle until thiy were 

r«ady to iuove on, but were warned that they were not being 

grante-d any permanent rights in the land, AC with other tribes, 

in .tiasuto law tribal land was inalienable and the concept of 

selling land was unknown. having heard of this practice of 

the whites however, and fearing lest advantag^ be taken of him, 

refused to rece-ive any payment from white farniers,

*Cape, G,M, Theal (ed,), (Unpublished) Basutoland Records - 
contracted to U.B.it. below, iv. 141-2: •iiotes on the- Political 
and Social Position of the .Basuto Tribe 1 , 30 Mar. 1S66.

Lllenberber, iliator.v of the ^asut.Qt P« 230* 

^Little- Light of Basutoland. no. 6, June 1876, p. 23.

*(J.M. Theal (ed.), Bas u t oland 2e cords, i, 85-66: iioahwcshwe to 
secretary to government, 15 Hay 1b45»
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not cvun the cu&touary pr^s^nt of cattle as recognition of 

his suzerainty.

There followed an Inglorious epicodc in which the British 

government nade a futil, att^apt to prevent 3o-r encroachment 

by annexing i-loshweshwc ' s territory to the Orange River Sovereignty. 

But tLe ^ritiari resident failed to act in an impartial manner in 

land di^putco and, when fi^htin/r broke out between British and 

Basuto, the British were defeated. A change of policy led to 

the British abandonment of the sovereignty in 1854 and a series 

of wars between the Basuto and Boers. Althourh the Basuto won 

the firtot encounters, Moshweshwe foresaw that time wac working 

a&ainst the federation he had spent his life creating, and that 

In British protection lay its one chance of safety. He 

repeatedly aaked to be made a British subject but the British 

refused for fear of being involved in furliier expense,

By 1365» however, the Boers had the advantage1 of the Basuto 

in guns, ami n unit Ion, and leadership . Moshweshwe was growing old 

and his sons and their followers were quarrelling over the 

succession; the orange Frt,e State, on the other hand, had a 

considerably increased white population and a capable and

energfctic leader, Pr^sid^nt J.H. Brand. Molapo, Moshweshwe's
i

second son, madu a separate peace and reluctantly agreed to 

become a subject of the Orange Free ^tatc. Deprived of his 

assistance, jtfoshweshTfe was obliged at the Treaty of Thaba Bosiu 

in 1866 to cede nearly all the lowlende of Basutoland to the

Molapo subsequently claimed Hoahw^ehwe had ordered him not to
the Boure so that his country could be used as a cattle 

refuge, place to £row corn, and rallying point when tht Boers 
tired. &ee Cape, G.ii. 14/7* Molapo '& message to Currie, 
29 Mar. 1068. Molapo was only absolved from his allegiance to 
the Free state in /.pril 1b70 and only then formally rejoined 
the nation uncLor the British.
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Oran£e Free State, but the Basuto violated the treaty almost 

immediately and war broke oat again in 1867. The Orange Free 

State policy of destroying crops and reducing the Africans to 

starvation rapidly brought the Basuto state to the verge of 

disintegration, ana the dispersion of its people seemed imminent.

In a last effort to prevent this, Moehwcehwe, his sons, 

missionaries and friends bombarded the high ^onmiissioner with 

pie a^ for British intervention, Wod chouse was sympathetic but 

helpless in the. face of his instructions from England. However, 

events elsewhere had been working in Moshweshwe's favour, eroding 

Colonial Office confidence in its policy of neutrality. Doubts 

were growing about the wisdom of allowing the Boers to continue 

1heir activities unchecked: the severe terms inflicted on the 

Basuto by the Treaty of Thaba Bosiu might force a disrupting

Basuto uii£ration and had led to the. expulsion of the French
2Protestant missionaries; Basuto raids in pursuit of the Boers

were interfering with Natal 's trade and development and threatened
^ 

to affect the- Cape Colony;^ there vare also reports of slavery

in the xransvaal and of African chief doms being harrassed by

; the Orange Free State's power had been enhanced by

Molapo'e agreement; worst of all, the British feared that the 

Boers might gain access to the sea through Pondoland, thus

Lagden, Exe Basutos. ii. 425 •

missionaries at once complained to botn the British and 
French authorities, who were sympathetic. See i'heal, Basuto- 
land Records, iii. 656: Kollaad, Mabllle and Cochet to wodehouse, 
t Apr. 1666; pp. 662-3$ French consul at Uape iown to Wodehouse, 
21 Apr. 1666 j P.Ii.O., C.O. 46/432: Wodehouse to Uardwell, no. 44, 
12 May 1866, uiinute by Gardwell, 21 June 1«66.

P.K.O., C.O. 48/438: confidential oiemoranduin for the British 
cabinet, Nov. 1867, following Wodehouse to Buckingham, no. t& 9 
17 Sept. 1b67.
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isolating the Cape frooi Hatal and allowing other 

European influences into iouth ^frica. 1 In Deceiaber 1367 the 

Cabinet instructed W ode-house that he ni^ht annex 3asutoland - 

but to Natal, not directly to Britain, and only with the consent 

of both tfatal and the Orange Free State.

i'li* i**£,uto wore in sacli a desperate position that they
*j 

would have accepted ^ven this , but the-y feared annexation to

fiatal as they believed the colonists would oblige then to sur-
"5 

render their ^u^s • « ode-house had wider fears: apart from Ois-

likin^ the idta of a mucli-strenctiienei l^atel,^ he e aspect c-d the

white co^ unity there viould subject -the Baeuto to its own
5 int-ire-stki. I'hc- Jape wes not prepared to accept Basutoland as

part of its territory, 0 and he kncy that th~ Free State would 

object to iiritibh interference- in a war they had almost won. 

He there fore- proceeded to i££iore his instiuctionE, cut off the 

supply of i''ree btato aujauniti on at the 'Jggpe ports and, on 12 

March 1666, proclaimed Baoutoland anncsod to the Grown. A 

detachment of Cape- Frontier Ariaed and Mounted Police under b

Walter wurrie a& h%h co^aais&ioner f s a^ent wa» sent to £ive
7effect to the annexation. iviot unexpectedly, the ^ree Li tat c

P.il.O., u.O. 48/432: Wodehouse to CSardvell, no. 43» 12 May 1866

^C.V. de Kiewiet, Britich Colonial Policy and the South African 
republic s. 1L4L.^1b72 (London. 192^). pp. 20>4.

, 1UA. 272: minutes of meeting held 2C Aug. 1873» end. in 
Griffith to MLteno, no. 85, 27 Aug. 1873; Gape Farl. Papers. 
G. 33-79, p. 34.

*Be<nyon, 'iiabutol^nU and the iii^h Goiuditision* , pp. 15G-9. 

5De Kiewiet, Britich ^on^L Policy, p. 228.

Bejoyon 'Basutoland and the High Commission 1 , pp. 159-161. 

7Cape, G.H. 14/7s Wodehouse to Currie, 14 Har. 1868.
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d the rifiht of the high c oioniis sion^ r to interfere, and 

even sent a deputation to London to protect. This delay was 

ended in February 1869 by the Aliwal iiorth Convention, which 

Wodthousu concluded with the Pree 3tate £OVernuent to Bt/ttlo 

the boundaries of iiaoutoland. The Boers, fearing the annulment

of the iO.OfeiufoatvJ.n Convention, 1 agreed, to Holapo rejoining tha 

Ba^uto nation and surrendered a lar^-. part of their recent 

conquests, though not enough to prevent Basuto disillusion with 

the effectiveness of British protection. In addition, the 

Basuto had b^cdi excluded froai the discussions on the convention 

which intJUiately affected the^a. Tsekelo Koshweshwe and two 

white oupportera, David Dale :iuchanan and the Ilev. Mr. Daumas, 

went to London to dispute it, which caused a further delay; 

but they were not successful. The convention vac evutitaally 

ratified in Ilarch 1o70, a fevi days a£Ur tioshwtslivo's death.

'iLufa at Moshwfcbhwe was ruuoved frau the scene, th. British 

legally took hi& place ab the supr^ae authority over the Baeuto. 

But the date of thx. actual a£> opposed to the lo^al as&unption of 

power by the .L>riti3h is IC-LO clear. i^Ver since Wodehomjo iiad 

proclaiiiied ^abutoland's annexation to tht Grov,T n in llarch 1863, 

the- British had attempt ed to rule the country, though in practice 

the lawa existed only on paper. Hoehweahwe, failing in iiind 

and body, had ceased some time before hie death to bo a power 

in the land. But the loooely-knit and heterogeneous Basuto 

nation was very much his creation; how far the white man would 

be able to iapo^s their will on the .3asuto depended, in the 

absence of large-scale; force being available to them, on their

1 i>e Kiewiet, British Colonial Policy, p. 233.
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ability to emulate Mochwechwe- in ensuring that the advantages 

Of their rule outweighed the irritations and Iocs of independ­ 

ence it involved. The major irritation during the early years 

after magistrates were appointed, especially to the chiefs, was 

to be the encages imposed on tribal law and the chiefs' powers.

by uicu ictrateo; changes imposed on tribal law

The Basuto had accepted British rule out of military 

necessity, not because they desired it for itself* The British 

governraynt had been forced by fear of Boer activities and by 

Wodehouse's manipulations to receive the Basuto as -British sub­ 

jects? it did not wish to order their daily lives and was 

anxious not to incur any extra expense* The obvious solution 

was to leave the Basuto to rule themselves so far as the mid- 

Victorian Jhristian conscience could allow, and to ensure that 

they paid for any costs incurred. But this ran counter to the 

prevailing idea both in Britain ana bouth Africa that it wae a 

Christian duty to 'civilize 1 the tribesmen. The f̂atal system 

of leaving the chiefs to rule their people, subject only to 

appeals to the usagiEt rates, had initially developed more as a 

result of lack of fund& than any ideology, and even that system 

would have aroused the opposition of the chiefs. Apparently 

Wodthouse contemplated no system of leaving the chiefs entirely 

to their own devices, subject only to limitations on their power 

to wa#c war; rather he seems to have anticipated that the Jape 

would be persuaded to annex the territory and extend colonial law 

to it, or that possibly a ftatal-type model uiight be followed.

, British Oolonial Policy, p. 230.
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Bat the- Jdssionariv c, with whom he discussed the 

question, had their own ideas on the subject. On 30 March 

1668 iiiiilt Holland, onu of tJx Fivnch Protcctsnt raised onaries

wacwno a&J vorh-d in ^asutoland Kfor th,, war, drafted what

to be a crucial Ji-..::.orauduui in shaping tribal Irw policy in the
2 territory - the u^h whether at * ode house's reuest is uncorttdn.

In it iu. becan with the assumption that soioe xor.c of -..a 

control would be instituted, for he argutd that tht jiain obstacle 

ttic- ^ritish roveraaent would encounter in ruling the Jasuto 90. d 

1 rendering th,..u obedient to Jjritiah lav; 1 would be tht j^owv.r of 

the ciii^fs, great and e;aall; therefor., the aiu- of the gov.>-rn^c-nt 

should be to di.uinich this powc-.-r, preferably in such a vay as 

not ? to -^xcite the jealoi^y or w-oibittcir the projuiiots of the 

natives' .

A3 a chief's power wc.t bc,sed Jar^^ly on his ability to 

reward thce c loyal to him v.dth cattle, vouien and land, .^olland 

advocated a nuiab.^r of measures which would increase the wealth 

of private individual^: cjid le^s-n the. t of the chiefs: && well 

aa preventing th,. chiefs fros 'eating up' anyone who became 

wealthy* he- thought the institution of polygauy should be 

abolished as far as could be done by legal enactments attacking 

various rights flowing from polygamous carriage s; and ho also 

favoured a radical reform of the land laws to allow for individual 

tenure. To reinforce tnt-sc me as ore a, Holland suggested that the 

headmen should hold their appointments subject to the pleasure 

of the Crown, and that eopecial favours bs shown to those who

,. f ,
1668.

0. 48/441: wodehouse to Bucitinghaci, no. 31, 2 Hay

2Cap& t U.B.R., iv. 125-151: 'i^otes on the Political and Social 
.Position of the flasuto Iribe 1 , 30 Mar. 136b.
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adopted 'the habits of Christianity and civilisation 1 . He 

pointed out that heathenism supported the chiefs and that 

whatever struck at heathenism, such as Christianity and educa­ 

tion, would weaken them. lie then wuat on to analyse the basic 

supports of heathenism, which h: enumerate. as the practices of 

.fc9i LW44 attti polygamy, witchcraft ana circumcision. As he pointed 

out, Moshwcshwt. had already movud against vitch craft, although 

not against divination and rainaiakine, which Holland believed 

should also be put down. But on the evils of circumcision 

especially he waxed abluent, both ae to its degrading effect on 

morals and its potential UOL to anti-government conspirators, 

He ended his meiior&nduai by defending his advocacy of 'class 

legislation 1 , arguing that tht immediate introduction of Cape 

law would be.- impossible. l*or •would a 3atal-type system result 

in anything less than a reaction in favour of heathenism. It 

was txk.rt,forc best to introduce temporary regolationG 'conceived 

in the spirit of our laws 1 to pave the way gradually for the 

introduction of colonial law, Such changes would not be opposed: 

not onlw were the Jaeuto inort- pliable than the triVs to the 

south, but the effect of ovt.r 55 years of missionary work arnongst 

them bad re suit -.a in one tenth oi the tribe be? coining Christian 

and had affected public opinion throughout the tribe. Wow more 

than at any othur time, he argued, the Basuto were prepared for, 

and many desirous of, great and sweeping changes, and their 

gratitude to thw British for saving them from the Boers would

•fiais was a mort; radical suggestion than it sounds. \s -C.H. 
Ashtor* says: 'xn the old days, recognized doctors, officially 
attached to the> chief as rainmakers, diviners, or keepers of 
war medicine, ranked next to the chief himself in importance, 1 
dee 'Medicine, Magic and oorcery among the Southern Sotho 1 , 
Jomaunications of the Jchool of frican Studies. University of 

I' own, n-^w seri^^ r 10 (iJec. 1-J4"5). "5*
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lead them to accept far greater alterations in their laws than 
other tribes annexed in the past.

Whether Holland realized it or not, his analysia of the 
Basutoland situation had led him to advocate a system very 

similar to tiiat first envisaged when Uueen Adelaide Province was 

established 33 years uefore. Ana inifc authoritative memorandum 
obviously persuaded inodehouee, for luany of its suggestions were 

embodied in the system wiiieia the high commissioner proceeded 
to institute; though foodehouse refused to atteck certain fea­ 

tures of tribal life which Kollana haa wanted altered, and 

declined to use Boiue of the methods ^olland iiad suggested. On 
15 April 1866 (tfouehouse aiwt tne chi^s-in ^asutolancl, received 
their formal subqiission, and under Ms legally questionable
authority as high commissioner issued a temporary set of regu-

p lations. These were designed 'to strike at the root cf some of

the most objectionable Native Customs ' ^ and to pay for the 

administration to be eet up in the territory by means of a ten 
shilling hut tax. But in practice the regulations were not 
impleratmted$ Gurrie and his succeeeur, James Henry Bowker,

found themselves fully occupied in just keeping the peace be—
5 •frreen the raiding uoers and Basuto. A second visit by wodehouse

Gapu f P.ii. 25'9: copy of th^ ori£inol aotcb of tiiu Iwcv. J.T. 
i>aniel, who acted as interpreter to Wodehouee at the meeting.

2P.it.0. t 0.0. 48/441: regulations enclosed in Wodehouse to 
jouckin&iiaiij no- >1» 2. i-ic^y 1^u^« x'or a ui^jui^Liioii 01' the shaky 
legality of the high commissioner f s rule in j3asutoland from 
Iciuo to 1^71, seu -jejo^on, 'iJauutolana toiu the Hi^h vo^ioission 1 f 
pp. 266-7.

'p.R.O., 0.0. 48/441: i/odehout-3 to ^ckineham, no. 31 » 2 May 1868.

to s.20, hut tax could be paid in money, stock or grain. 
>» certain pcirc^ntatiL, it xiau j^^ju a^rw^u -arlitr, VO.D to go to 
Moehweehwe. See Uape, 13 • A. 275s Petition enclosed in Holland to 

no. 37, 20 July 1o7o.

to 'wfwlciiouuo, 23 
16 Nor. 16681 3 Dec. IbbB.
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in February 1869 had equally little effect, the only permanent 

result being that the new site then selected for Bowker's head^ 

quarters - Maseru - subsequently became the capital of the 

country. Until August 1870 tfowker, his deputy in the south, 

Inspector iiunnon, and 100 policemen represented the only British 

presence in the country, and were hampered in the exercise of 

even moral persuasion by the british government *s lon£ delay in 

ratifying the conv^tion.

Moshweshwe was by then feeble both mentally and physically, 

almost totally ignored by his sons, and one* the first relief at 

being rescued from imminent dancer was past, the jiasuto had 

become increasingly disaffected. In this they were encouraged 

by their chiefs, who might not realize all the implications of 

Wodohouse's policy, bat who objected to the Aliwal i^orth 

Convention and the control that the hi^b commissioner's agent 

spufht to impose by his regulations on thoir traditional right 

to allocate land. Had the convention been ratified immediately 

and money been made available , isodehousc could have appointed 

magistrates end police officers before the people f s gratitude 

had ebbed. Towards the end of the war tribal organisation had 

begun to break down as defeat forced groups to disperse, and the 

people had so completely loot confidence in their chiefs that 

in many cases they had refused to obey or even acknowledge than. 

But when the British stepped in and fear of a major Uoer attack 

receded, most Basuto found that the only authorities present 

able to settle cases wer^ the chiefs, who took the opportunity

iie vaa too weak to attt*na tne meeting, i^e b»g» v>ape , G»H. 14/7: 
J3ovkep to Wodehous-, J> Dec. 1868; ?0 Mar. 1869.
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to recover their control. 1

Eventually by August 1870 the- first hut tax was collected 

to provide for the expenses and salaries of the future; administra­ 

tion of the country. The men who organized the oollection were

*unaon, who was deputising for iiowicer as high comiaiesioner 1 s 

agent after the latter 1 s appointment as commandant of the- Mounted 

Police, and John Au&ten, cx-saperintendcnt of the Wittenberg 

iteGcrvt, who had been eomcalasion&d in uay as magistrate of the 

Southern District of Basutoland. The rasuto were fully aware 

of the purpose of the collection, BO it was soraething of a test 

of whether the chiefs and people were willing to work with the 

British. There was of course the cm ot held out to t.ie great 

chiefs of receiving' ten p*. r cent of the hut tax collected, and

the great chiefs in turn customarily commanded a hi^h degree of
2 obedience. Hoshweshwe had by then bern succeeded by his

apparently co-operative eldest aon, Letsie, who however had very

little control over his two most powerful brothers, Molapo and
•jr 

Masopha*^ (together with Letsie the curvivin^ sons of lloshweshwe's

groat wife). As it turned out, the great chiefs, with the 

exception of kasooha, willingly assisted in tin? collection; 

£3721 was received, muoh of it in kind, which was moio than
A

sufficient for the administrative expenees of thet year.^

j?arl. Papers. Cr. 27-74 » p» ^2; v>ape, u.n. H//J ^» Qavies
to Uowker, 6 Jione 1869 

20ape, U.B.R., vi. 81: Barkly to Kimberley, 18 May 1871.
•at

spelt Molappo and Masupha or Masupa by contemporary
writ era*

, vi. 123-4* return© of revenue received up to
1871.
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.Encouraged by this proof of co-operation, Surmon and 

Austen decided that the time was ripe to promulgate a detailed 

set of regulations which Wodehouse had drawn up before his 

departure from JSouth Africa in Flay; 1 there was to be a meeting

of chiefs and headmen at Thaba Bosiu on 22 December 1b?0 to
f_ it

fojpoialljf announce Moshweshwe' B death to the nationl^/Sich pro­ 

vided a suitable opportunity. It wac a bold move, for the 

regulations were a much more extensive embodiment of Holland's 

ideas than the earlier ones promulgated; in tiic Q the attack on 

the chiefs' powers was fully spelt out and various time-honoured 

customs were challenged. The country was to be divided into 

three districts, each to have o. u^istrate who was to have 

jurisdiction in civil and criminal cases ^xcopt where the offence

was murder, rape, or arson with intent to kill, punishable by
p death unaer Jape law. In such cases trial was to be by a court

of two magistrates, with the high commissioner having the final
"5 

say in certain cireurostanees. The chiefs, of whom the three

principal ones were each to reside in a district, could still try

j?.li.0« f O.u. 43/450: *odehouss> to Grranvillo, no. 62, 14 May 
1870, enclosing regulations.

2Although by thie date rape was almost never punished by the death
penalty, i^ee ^. ^actis, Juota.Cw in ^outli ...frica (London, 1973)t 
p. 57 • Cape and tribal law differed on which offences were punish- 
able by dis&th. In tribal law murder and ar^on with intent to kill 
(capital offences in Cape law) were usually punishable by fines. 
Death was inflicted 'for acts of treason againtst the chief, and 
for being pronounced by a witchfinder guilty of having caused any 
great calamity. >». uian caugiit in tiiC act of bt^aliA.: cattle at 
night could be killed with impunity. A notorious thief whose 
conduct was likely to get tiii tribe into difficulty was usually 
put to death by order of his chief.' bee G-.M. Theal, History of 
uouth A.frica. 1654-1^72 (iionuon, 1>00), pp. j12-^, footnote 2. 
According to George Moshweshwe, a thief who resisted when appre­ 
hended could be killed. MCO wiapc. x^axl. I^QCPC. 1o73» Appendix III 
Special Oommiesion on thfc Laws and Customs of the Basutos, evidenc 
p. 47.

alterod to thre^ uiafiiotrates. i^ee Proclaciat ion 51 > 23 Aug. 
1671.
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any civil or petty criminal case, but the enforcement machinery 

of the state was not at their disposal and a suitor could bring 

the same case; to the jaafiistrate on appeal. when the l^al 

advisor to the Colonial Office objected to this provision, 

Wodehoua* explained that it was to stop the chief 8 uain-- their 

jurisdiction to prevent oases f-oin£ b, lore, the mscit'trutee; 1 

but the chiefs would object inucji more; strongly than the legal

advisor, for according to an old ^otiio proverb, 'a chief can't
2 vomit 1 . Lvun more objectionable to them was the option which

declared all men to be equal before the law, thereby caking it 

possible to charge even the paramount chief hirsclf in court.-5 

In addition, seizing property a^aihct t u,- owner's will, except 

in execution of e raafdstrete' s order, was declared to be theft, 

and thus deprived a chief of hip rieht of 'eating up 1 .

llor was this alls an Rolland had shown in his memorandum, 

chir.fc had reason to be even more antagonized than tht rest of 

the tribe by the alterations roade in fonily law. :ven the 

cone. oners much disliked then. The. forcible carriage of uncon- 

women was forbidden, arj was the circumcision of anyone 

his will or that of hia parent?:; both Uit se prohibitions 

could -work a£<J.nst thu traditional poi^-T of e. father over liis 

children and hie rl£ht to claim his daughter's b_Q.he.di« For the 

sane reason the provision declaring Christian "narria^cs (valid 

VTithout bpftadi ) to be as binding as customary onep was equally

1 P.K.O. f 0.0. 4B/450J minute of 1 July 1o70 in enclosure 1 of 
Woci^houce to Granville, no. b2, 14 Mry 1370.

2 Jane ?arl. Papers. 0.3-85, p. 7.

Jap., N. ... 272: Teckelo to Griffith, 30 AU^. 1873, end. in 
Griffith to Molt&no, 11 bept. 1o/:>.
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unpopular. According to the Chief Tsekelo, chiefs had an 

additional reason for resenting the prevention of forcible 

marriages: when a chief took a fancy to a woinan, a pruaent 

father promptly married her to the chief irrespective of her 

wishes. To ensure that the woman -consented to her carriage, 

and to assist the magistrate to judge future cases arising out 

of p.oiift a j. claims, it was provided that in future all marriages 

were to be registered before a magistrate, to whom the parties 

had to declare their consent and pay a registration fee of two 

shillings and six pence; and in addition, all bphadjl paid had 

to be regietcrcd - otherwise no action regarding the uierriage 

or the bohadj. could be brought befor, u marie. trat<.,. This 

unprecedented charge for legally recognising: a aarria^c was 

naturally resented, especially so it acted as a tax on polygamy.

There is some evidence that the legalizing function of 

registration was introduced at missionary prompting in an

attempt to #ive Christian marriages priority over tribal law
2marriages: in practice the missionaries ensured that Christian

marriage's wore registered, while pagans were deterred by the 

expense and difficulty involved.-'' How the regulations gave

1

-, Parl* *'aoei';j. A«1b-7£* evidence, pp, Y-

jit ia difficult to &au&e wliat proportion of tue ^a^uto paid this 
charge in practice after the regulations caaie into force, as 
incouie from registration i^ey uiu not i'oiu a u^parut^ item in 
the annual revenue accounts. But in the 1373 commie sion report 
it was point e-d out that ' uie l&w with regard to tiie registration 
of me.rriare, as far as the heathen liasutos are concerned, has 
been quite .inoperative' , alia at tuc 1o'/4 cjuiua.1 ait L, w> one headman 
remarked 'I see only the Christian people bringing their half 
crowns to regibtfcr their iuarri.a&eb, oat now tix iit, at^ n people. 1 
At the 1876 annual piteo Dasutos rebuked their countrymen for 
not paying the registration xee. en ta^ otlivr i^nl, in December 
1876 AuBten waa able to report that in his district the principal 

wor.b. f of wiiich tifcrw appears to i^uVe D-^^n no. dearth,
(continued on next page)
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preference to Christian marriages at the expense of the rights 

of a tribal law spouse IB demonstrated by instructions from 

Griffith to burmon that a Christian marriage must be- registered 

despite the wife already having a tribal law husband. 1 This 

second ^arria&'e woulu tlien huvo be^a the only one r^eognized 

and protected by tiie courts. The resentment such a situation 

would have engendered auiong bh^ paean majority of the nation 

is understandable, and protects ogainbt it were not lacking. 2

Ciuitu aa bad as the 'concent provision' to the Basuto was 

the.- right given to women whoet.- laarriagc-s were not registered 

or who were* widowed to the custody of their children ant 11 the 

boy^ were ei^itoen and tiie £irls fix'tjen years of a£e; after 

tliat age the children would bt- conBidered as no longer minors. 

^'aid of the same order wao the provision gLving widows the right 

to remarry, although custody of her children would then pass to 

her deceased husband's family or other relatives of the children, 

^s has been pointed out, in tribal law a woman never obtained 

her majority, always remaining in the ^uardianehip of some man 

of the family; she had no right to aarry without her guardian's 

consent. This was now possible under the regulations for girls 

over fifteen years of age, and for widows. The obligatory

Footnote 3 continued frorn previous pa^c:
consisted of petty assaults, and civil casoB aribing from the 
marriage la we. It seems probabl,. tnat ac the racL^ictrates tried 
more and more caeee, more marriageB were re&isterecu viee 
Capo Perl. Pcpcr.s. 1873t App:-n«aix lii, report of tho Commission 
on the J-awc and Oustoms of tlae -tfaeutos, eviatdice, p. o; 'J 
Parl. r&oers. G. 21-75, p. 24; ^^^J^^LJ^^^^ G-. 12-77, 
pp.

1 Lesotho, a9/1/3/1* Griffith to -urmon, 11 July

. Little L:U:ht 9^.' i3asutolana. no. 11, ^ov. 1o74» reporting
on such protect::. ;.,t tliu U377 annual
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removal of the children from her custody on her remarriage, 

as provided in the regulations, was possibly Inserted at the 

request of the missionaries, 1 presumably to prevent the children 

Of a deceased Christian being reared in a heathen step-father 1 s 

kraal - a possibility overlooked in bh^ 13u6 provisions.

There is a Jior-o ji^nifleant -difference between those

provisions of 1870 and thoeo of 1o68 which both Syldon and 3rookes
2 overlook. The wording of the 136o regulations were so wide

as to provide for a widow having botu cut;tody and guardianship 

of her chile*ren, >±i ether she rw^arriea or not. ihis was com­ 

pletely contrary to botho law, which would never regard a woiaan 

as capable of becoming a guardian - tkat is, having control

as opposed to the custody or care of the- child - as she was

' perpetually under tilt power of a guardian. in the 

second set of regulations the word 'custody 1 is ueed throughout, 

wnich partly restores the guardianship of a widow's, children 

to that in tribal law. The reason for the oituation created 

by the first set of regulations can be traced to Jlolland and 

the other missionaries. Their objections to the practice of 

the levirate would account for the provisions that widows 

should not bo regarded as minors, could remarry vdth)at consent, 

and that they could still retain guardianship of their children, 

iietention of guardianship in stash cases would also ensure that 

a Christian mother could prevent her cliildron being brought up 

toy heathen relatives. similarly, to prevent heathen guardians

-?.arl* Pao^rc. A. 13-72, cv

Q. Tyldcn, the I'ice of thw ^-juto (Jape Town, 1>50), p. 114; 
lirookes, iiiBtorv of li&tivc Policy, p* 186, The regulations of 
1b71, to viiich IVld^n cuid _,roukv..L ^otL r...l".,r, wer> iuuitical 
on this point to the 1870 regulations .
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from persuading the daughters of <3hristian widows to marry 

polygamists who would £^ve bohe.di for them, it was necessary 

that the guardianship ae well as custody should remain with 

the mother, since the guardian obtained the bonadi cattle. 

Changing the tribal status of women to such an extent, and 

depriving the family which bad paid oghadi of that 

woman's children, , wcula havi. caused a great and almost 

universal discontent; it ;nay be that wh-..-n it came* to drafting 

the second codu of regulations, it was decided that it wae 

inadvisable to try to introduce so radical a chan^ at once. 

rJr it may be that *'odehoutie hJUaSolf or his secretary drew up 

the new regulations in trio belief tutt h^. was merely putting 

into clearer language the provisions of trie 1d6c> code, unaware 

of the important legal and practical distinction between custody 

and guardianship.

The alterations in the criminal law were hardly to the 

liking of the Basuto either, though perhaps not entirely 

unexpected in all cases. The regulations provided that 

'persons practising or pretending to practise witchcraft or 

other such acts 1 or falsely accusing another of dolri^: eo should 

be h^ld to be rogues and by punishable accordinglyf while the 

killing of supposed wit choc was to be treated as murder. 

Despite Moshweshwe's earlier prohibition on killing supposed 

witches, most Basuto believed in the power to bewitch and would 

regard this regulation as dangerous, while those chiefs who

wui- not interpreted to inolad:. raiauakera, despite 
Holland's recommendation in his memo random. 3c-fc J. Widdi combe

in

LJL::ht of ^^L>utoJLaiia» no. o, Au^;. 1^72, p
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cynically laanipulated witchcraft accusations to enlarge their 

wealth would bitterly reeent it. Similarly, the death penalty 

for arson when committed with intent tc kill and the severe 

punishment for rape - a flowing not exceeding fifty lashes, 

or confiscation of property, or both - v,vr-;-. ali,n to the tribes­ 

men's; way of thinking. in iJasuto tribal lav both crime e were 

punished with fin^ti, £jna rape v&£ considered a relatively minor 

affence. liie de-ath penalty for murder was nob ^ntir^ly new;

In 1b f;>5 i'iOtiiwoshwe had Legislated that it o^ inflicted for
^ 

killing supposed witches and, as mentioned above,* at the 1b?3

annual meeting an old counsellor of ix&GOpnct claimed that it had 

tribal law, until altered by MosliWeshwe, to execute all 

rerL, a ^tate^uent wliich Lwtbiw corroborated. But it was 

a'lnost twenty years since Moehw-Bhwt. *e cricnc^B were introduced 

and a new generation had never known yuch a provision. 'ihe 

introduction of the- death penalty for art:on with intent to kill 

can be accounted for by the administration's desire to stacip 

out the killing of supposed witches, who were of tun burnt alive 

in their huts - a traditionally acceptable way of eliminating 

them. Altogether thy regulations introduced enough new ideas 

to upset the conservative Baouto, even vithout the Llanke-t 

clause that all acts which by Cap<? law vie re offence were now 

to be punishable, subject to the special circuiiotanG^? of the

country.

i^ot unexpectedly, the regulations, whon read to the 

national uooting , arousod heated prot^ts. Molapo, Masopha,

1 xheal, iiiatory 01 ^outn ^iriua. 1u54-1872, p. 313, footnote 1.
2*•"-•- p. i^ above.
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and the minor chiefs openly objected on the grounds that they 

Ignored tho chiefs, required payment for registration of 

marriages, and gave women rigits which should belong exclusively 

to men. Vocal opposition was only halted by Letsle's order
^

to the meeting that, ao he- was satisfied, the r-tul,tionb were 

to bt acoeptea. Later in tht day, however, a i/rittun address 

to Bowkc-r was ai^ncci b,y the c^icxs, in which they politely 

said that they thought the regulations reasonable but objected 

to mention of their rights and authority b-lnr omitted. 2

it was this mild protest which ^ir Henry Barkly found 

awaiting him when n^ aabUu^d office ai> iii^h coi^iBsioner on 

3t ^ecoiiKr 1o?0 ana tainca hia attention to what tii- ^ritish 

6'OVC'm-Lont insisted on rcfardin^ as an infant crown colonj- which 

wac to be annexed to one of its neighbours.^ He uaw that the 

country wouli remain under the rule of these disgruntled chiefs 

until an adequate number of magistrates, properly orranized and 

with w ell-define d duties, could establish a strong tnou^h 

adminietration to uiakc an impact on th^ dsdly livor: of the 

people. As the plan to divide the country into three districts 

had not yet been implemented, Baricly decided, on Bowker's advice,^" 

that the new regulations could be acre effectively administered 

in four rather smaller districts. Charl- n Dune on Griffith, 

civil commissioner of iiin^ Wllliacx's ri'ov;n was choc en to organize 

it,

1 0apc, G.H. 14/7: ;.u^ten to I^owkc-r, ?0 Jan. 1c71 .

pGape, U.I3.R., v. 55:5-4: Basuto chiefs to Bowk.r, 22 L^c. 1670.

•^
rl. Papers, A. 4-71, p. 2: EiiL-Le- rley to Barkly, 17 Oct.

1o70. 

^C/ape, G,ii« 14/7 s iJowker to ^outhey, 10 Hov. 1b70.
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What Barkly failed to understand, even after a visit to 

Basutoland, was the strength of feeling against the regulation 

and the opposition the magistrates would encounter. He realised 

that Molapo and Masopha were disaffected, but reported reassuring­ 

ly on the mood of the people after his meeting with Molapo:

I learnt, however, that as soon as i was gone he 
harangued his people in rather strong language, 
telling them "that this Governor was no more good 
than the last, and that they had better go home and 
starve," an ebullition of wrath which is said only 
to have excited, .the laughter of the crowd, one of the 
minor Chiefs being bold enough to tell him that it was 
the sons of Moshesh who were no good, and that he .himself 
would be the first to insist on payment of every penny 
of Hut Tax at the next collection,"

he 
Letsie, he believed, supported the government, and ̂concluded:

The fact is that however Molapo, Masupha, and one or 
two other of Mosheeh's sons may indulge in dreams of 
rt-conquest, or chafe at the unaccustomed restraints 
which a Constitutional form of Government may impose 
on the exercise of their quasi-feudal prerogatives, 
th« minor Chiefs and the people generally thoroughly 
appreciate the advantages of .British Kule, and are only 
too glad to >be left in the quiet enjoyment of the fruits 
of their industry, without being forced into fresh 
Military Service against the i*ree State.^

In the light of this apparently satisfactory situation, 

Barkly turned his attention to annexing iiasutoland to either 

the Gape or Uatal, in keeping with Britain's intentions from 

the first not to be saddled with it. The Cape seemed more 

suitable, but the Cape Legislative Cpuncil was not enthusiastic 

at the prospect of receiving yet more Africans within its 

boundaries. However, it became more reconciled to the idea 

after the select committee to which the Legislative Council 

referred the matter reported in August that Basutoland should

JjT*»» vi - 92-93* Barkly to Kiiaber\y, 16 May

2Ibid.. vi. 99-100.
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be secured for the wide field of profitable commercial enter­ 

prise it offered, especially as it was geographically connectyd 

with the Gape Colony and would be able to pay for its own 

administration. 1 By 10 August the Annexation Bill had been 

passed by both the Legislative Council and House of Assembly. 

It can therefore be seen that the Jape's motives in annexing 

Basutoland implied an official policy of breaking down the 

self-sufficient tribal economy to create a market for Gape 

goods and a source of labour for Jape needs. How little 

interest there was in developing Basutoland in any other way 

is perhaps best indicated by the fact that on the figures givtn 

Basutoland's revenue could only be regarded as adequate for its 

needs if (as was the case) no provision was made in the estimates 

for public works, buildings, education or postal communication. 

Another indication of Gape lack of interest in Basutoland 

is the legal arrangements made for the territory. Gape policy 

at that date was to impose colonial law on all colonial tribal 

territories, but it was realized that the Basuto, fast 

recovering from the war with the Orange Free State, were a 

very different proposition fn>w the docile Nfengu and defeated 

Xhoea of the Giskel. Troops to repress opposition would be 

expensive, and some realization of the farcical results a£ the 

non-recognition policy in the Giskei may also have played a 

part in the Council's reluctance to annex Basutoland unless the 

annexation was purely formal, maintaining intact the existing

Gaoe Parl. Papers* G.1-71* report of the select committee 
on the Basutoland Annexation Bill.
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system of rule by an imperial officer, with regulations that 

would require less enforcement than the alien lavs of the Gape. 1 

Thus the Annexation Act vested the duty of legislating for the
«

territory in the governor, who was to lay all legislative 

enactments before the -Jape Parliament within fourteen days of 

the opening of the session; unless altered they would remain 

in force. $o parliamentary act would apply to the territory 

unless expressly stated to do so in the act itself or in a 

proclamation by the governor. And so the high commissioner 

was able to write to Letsie in August that the annexation made 

no difference to the position of the Basuto, except that it 

entitled tnem to the privileges of British subjects when they 

went into the Oape Colony. Griffith, who had duly arrived at

the beginning of the months , to take up his post as high com-
pmissioner's agent, added that his relations with the Basuto

would continue on exactly the same footing as Carrie's and
•3J

Bowker's had been. Lven after the Gape was given Responsible 

Government, Griffith's statement, though not that of the high 

commissioner, would for several years remain an accurate des­ 

cription of the facts if not the theory: Griffith would continue 

to exercise very wide discretion in deciding matters of policy. 

The Gape government, faced in Basutoland with an established 

government ana code of regulations, was at first content to 

keep a watchful o-ye on him.

1 P.R.O., 0.0. 48/455: minutes enol. in darkly to KJaaberley, 
no. 53, 31 May 1871 .

2Lesotho, J9/1/1/1: Griffith to Barkly, 7 Aug. 1871. 

^Lesotho, &9/1/3/1: Griffith to Letsie, 26 Aug. 1871.
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£ven before the Annexation &ct was confirmed by an order- 

in-council on 3 November, 1871, the machintry of government was 

set up to enforce the code of regulations. Basutoland was 

divided into four districts, as Barkly had earlier proposed. 1 

Inspector William Henry Surmon, Bowker's deputy, was appointed to 

act as magistrate in charge of the Berea district, 2 formed by 

amalgamating the northern part of the central district with the 

southern part of Molapo's country in an arrangement which left 

Holapo with considerable influence in that district. He, however, 

resided in the northern part of his territory, now called the 

Leribe District after his village, where Major Charles Harland 

Bell assumed duty as magistrate on 13 Play 1871 2 An ex-army 

officer who had been recommended for his post by Jurrie, Bell 

was described by Barkly as 'a gentleman of much experience in 

dealing with the Kaffir Tribes of the ^astern Frontier.*^ The 

reduced central district was named after Thaba Bosiu which was 

situated in it, and was served by .both the governor's agent 

performing the duties of magistrate from Maseru, and an assistant 

who was later to be based at Mafeteng. This was the Eeverond 

.fckaile Holland, whose memorandum on the Basuto had been so 

influential in the establishment of Basutoland's legal system

1 Proclamation no. 51, 23 Aug. 1871.

Government gazette, no. 4365, 25 Aug. 1871: government notice 
no. 311, 24 Aug. 1871, stated that the governor had appointed 
James tfurmon, Inspector of Armed and Mounted Police, to act as 
resident magistrate of the district of Berea, but judging from 
the correspondence files in the Gape and Lesotho archives, this 
is a misprint for W.H. ^urmon.

•MB

, U.B.K., vi. 74: surinon to Southey, 17 May 1671.

, G.H. 14/7: minutes of meeting between Barkly and Letsie, 
16 Mar. 1871 .

, U.B.R., vi. 87: Barkly to Kimberley, 18 May 1871.
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and who resigned from the mission to become a magistrate. 1 

The son of a Basutoland missionary, 2 he was brother-in-law to 

J«M. Crpen and the only magistrate to speak, read and write 

fluently in the language of the Basuto, though the other magis­ 

trates gradually acquired a working knowledge of it. Bowker, 

when suggesting him for the post, wrote of him: f he is a first 

rate man and well liked by the Baeutos,' 5 John Austen continued 

as magistrate in the south, now called the Cornet Spruit District. 

Tylden describes him as 'a very dark-skinned man 1 , 4 which in a 

raot=-conscious country may explain his touchy, defensive attitude 

throughout his term as magistrate in Basutoland; he persistently 

reminded his superiors of his expertise gained from ten years of 

missionary experience and sixteen years living among Africans on 

the banks of the Orange before taking up his latest appointment,** 

but his knowledge ofjtrlbal law was rather uncertain. He had 

originally been transferred to Basutoland to save the government 

from criticism of his trading activities in the w'ittenberg 

lUserve, which he had pursued while acting as superintendent. 

The rough justice he had administered by means of an illegal

1 Lesotho f S9/1/3/U Griffith to Casalis, 17 Nov. 1871; J5.3. 
Smith, The Mabillbs of -basatoland (London, 1939), p. 205.

Samuel Holland, b. Switzerland 13 May 1801; d. Hermon Basutoland, 
18 Jan. 1873* Arrived »3outh .frica 1829, first established a 
mission station in Basutoland in 1835*

50ape, G.M. 14/7: Bowker to Southey, 10 liov. 1870. 

4G. Tylden, The iiise of the Basuto. p. 116.

^.g. Cape, tt.A. 272: Austen to Griffith, 31 Jan. 1873, end. 
in Griffith to Molteno, no. 33, 15-Mar. 1873; M«A. 273: Austen 
to Griffith, 19 Apr. 1876, enol. in Griffith to Brownlee, no. 19, 
18 Apr. 1876.

60ape, K.A. 275: Holland to Brownlee, no. 12, 25 Jan. 1878: 
Lesotho, S9/1/3/2: Griffith to Austen, 21 Oct. 1871; Griffith 
to Austen, 19 Jan. 1874.
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mixture of tribal and colonial law . also^arliaaientary 

repercussions. 1 His arbitrary actions and the fact that his 

son had fought with the Orange Fret State in the last war had 

made him unpopular with the Basuto, but he was also respected, 

or at least feared. 2

Colonel Oharleo Duncan Griffith, the leader of this team 

and the man who in practice for at least the next eight years 

was to exercise thy most influunct in deciding how Basutoland 

should be rulted, was an experienced and dedicated district 

officer. He had served with the Frontier Araed and Mounted 

Police and had been, a ^gi&trate in the Cape for nearly fifteen 

years, among othtr places in Grahaoistown, King William's Town

ecnstown. Although rigidly upright in his adherence to
•2

regulations, he wa& fully aware of the advantages of 

playing the chiefs off against each other. ̂  His consistently 

firm and just handling of both subordinates and Basuto won him 

their respect, but it could only have been his own growing
c

respect and liking for the Baeuto' which gained him such trust 

and affection as are uvidtnt in the Basuto chiefs' unprompted

1 Cape, G.H. 14/7* Surmon to Bowker, 13 #ov. 1868; Wodehouse 
Bowker (Private), 4 Jan. 1870; Gape Parl. Papers. A. 43-71 , 
A. 44-71 and £.45-71: Petitions of Tozane, Tsueu Lepota, and 
George Parkies respectively.

2Gape, G.H. 14/7: Bowker to Wodehouse, 23 Oct. 1868; Wodehouse 
to Burnet, 17 .Nov. 1868; Cape Parl. Papers. 1879, Appendix II, 
A6, evidence, p. 14*

^&.g., on his arrival in Basutoland, Maeopha sent him an ox, the 
traditional mark of respect for a chief, to which Griffith 
replied that he thanked Maeopha v^ry much if that was his motive, 
'but at the same time with no wish to hurt your feelings or in 
any way treat you with disrespect I am obliged to decline your 
kind present and send the ox back to you because as an officer 
holding the responsible position which 1 do 1 aw not allowed by 
the Queen's Kegulations to accept any present or gift from any 
person. 1 See Lesotho, 39/1/3/1: Griffith to Ilasopha, 12 Aug. 
1b71.

4Lesotho, 39/1/1/1: Griffith to Southey, 8 Aug. 1d71 .
50ape t AT. A. 274: Griffith to Brownlee, no. 13, 21 J,pr. 1876; 
*.A. 273: no. 21, 31 May
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plea when faced with his (temporary, as it turned out) removal 

to coimaand the police ana then the Gape forces in the 1877-tf 

frontier war:

To the Chief Bartle .Frere 1 
Dear Sir,

By this letter 1 desire to speak with you, and to 
question you; but not I only, likewise the men of 
Lesuto. What we wish to say to you is simply this:- 
we hear that the Chief Griffith is about to leave us, 
and return to the Colony, ftow we say to you air, this 
news confounda us, we cannot . rightly understand it. 
Also we say therefore how is it that our Chief is taken 
from ua? Because as for this our shepherd, we have 
become intimate with him and we understand each other 
in all that we do. We also greatly love h.im as our 
shepherd* And now we humbly pray to you and say, Oh 
air, this shepherd of ours, we do not wish that he 
should leave us alone in the wilderness.

As for our desire and our prayer to you, tfir, it 
is that you should leave us our shepherd that he may 
remain witn us. This is truly what we ask, froia you, 
*»ir, by this letter. Again, Sir, you must not think 
tnat we could slight him who aiay come in the room of 
this our shepherd: but it is only because we have 
seen how he has worked in guiding this nation of the 
Lesuto. During all th© years which he has lived with 
us we can say that he has guided us well, until now.

This is why we address you on this mtter of Mr. 
Griffith's leaving us.

i remain, Yours,
I Letsie, and the men of the Lesuto.

Griffith* a influence with the aged paramount chief can be

gauged froia the acting governor's agent report:
The Chief Letsie upon hearing that Mr. Griffith 

would shortly leave Basutoland was so deeply affected 
as to be immediately seized with violent pain and sick­ 
ness and was seriously ill for some days. I do not 
exaggerate in saying that Mr. Griffith's departure has 
deeply affected the whole Basuto tribe .2

1 Cape, 18 .A. 274: Lfetsie to Barbie Frere, 10 Sept. 1877, 
encl. in Holland to Brownlee, no. 87, 22 Sept. 1877.

2Ibld., Holland to Brownlee, no. 87, 22 kept. 1877.
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After the Annexation Act became law the new regulations 

re-proclaimed as the 'Governor's Code', and came into 

forcu on 1 Dec, 1S71 . They were not exactly the same as those 

drafted by Wodehouso and accepted by the Basuto, as various 

deficiencies had to be rectified and changes recommended by 

Griffith were incorporated. 2 The most important (made at the 

suggestion of the magistrates5 ) was that infanticide and conceal­ 

ment of birth were to be punishable by imprisonment, although 

not offences in tribal law. 4 When the magistrates enforced this, 

yet another foreign concept was imported into Basutoland's
c

criminal law. 3 The British Colonial Office- had vetted the 

regulations before handing over them and the 3asuto to the Gap®, 

but despite objections from the legal adviser to the British 

Colonial Office, magistrates were left a good deal of discretion, 

especially on the question of punishments, 4s Sir Frederick 

.Rogers, the under-eecretary for state in the Colonial Office 

commented:

These kind of rough rules for rough circumstances will 
seldom bear close legal inspection: and X am inclined 
to tiling that it is better that the authorities sh[oul]d 
be left .without notice to exceed their powers when there

Proclamation no. 74, 6 tfov. 1871.

2Lesotho, 39/1/1/1: Griffith to Barkly, no, 7, 16 Aug. 1871; 
no. 12, 22 Aug. 1871; Griffith to iiouthey, 30 tfept. 1871.

.. Griffith to Barkly, no. 7, 16 Aug. 1o71.

Parl, Papers. 1873, Appendix III, Special Commission on 
Laws and Uo&toius of the Basutos, evidence, pp. 44, 47,

~.g. Lesotho, ^9/1/3/2: Griffith to resident magistrate, 
Aliwal North, 21 June 1875; Oaoe Parl. Papers. G.16-7b, p. 5.
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is nobody to call them to account, than that the-y 
should be hampered by objections - on points of 
strict law - or that tht Colonial Office should be 
called on to sanction especially that which is not 
llegalj in strict law. 1

An unexpected embarrassment for the governiaent resulted 

from these regulations. 'With such confirmation of the in­ 

effectiveness of their letter of objection to .Barkly, the 

Basuto chiefs decided that representations to the governor were 

obviously an inadequate means of expressing their dislike of 

the regulations; they therefor c submitted a petition for the 

vote £0 that they could air their grievances and also have some 

eay in the way their taxes were spent. 2 urpt-n certainly and 

Biichanan possibly had a hand in the petition. 5 Mabille- later 

claimed that it was written mainly on Crpen's advice, but the 

ideas expressed in it, if not the timing, probably originated 

with the JBasuto themselves. Certainly as early as January 

1871 George, lic&emiah and Sophonia, provoked by the newly 

revealed regulations, had been saying that they should have a 

parliament of their own to make laws for the government of the

country, and that the chiefs should have control of the tax

5revenue.

The government, however, was unwilling to grant the 

Basutos the franchise. It replied through the governor that

I?.K.O. f 0.0. 48/450: third minute on enclosure 1 of Wodehouse 

to Glanville, no. 02, 14 May 1670.

20ape Parl. Papers. A. 18-72, pp. 20-22: Petition from the
People praying for Representation in Parliament, 25

1872.

5Cape, U.B.E., vi. 499: Barkly to Kiiaberley, 1 May 1U72; vi. 
471-2: Griffith to Southey, 24 June 1872; vi. 516-3: Griffith 

to aouthey, 7 bept. 1672; Oaoe Parl. Papers, a. 18-72, appendix 
A, p. 17.

^Rhodes House, MSS. Brit. .amp. 518, 0140/226as Mabille to 
Chess on, 12 Jan. 1681.

G.M. 14/7: Auaten to Bowker, 26 Jan. 1871.
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a necessary correlative of the franchise would be that Cape 

laws would supersede Basuto CUB ternary law and the land could 

then no longer be reserved for Basuto communal tenure. This

was a fallacious argument, as Grpen subsequently pointed out
p x to Parliament, but for coine years^ no n*ore was heard from the

chiefs about the vote. Possibly they were not willing to 

risk their position, for the governor had been careful to 

remind them in his answer that at present the government 

protected at least some of their tribal law privileges: he 

had recently instructed Griffith to entertain complaints 

against those tribe on en who would not perform agricultural 

labour traditionally done for the chiefs, although his motives
Awere actually further to destroy the chiefs 1 powers. i^ight 

years later the governor's reply was to be denounced as having 

misled the Basuto about the very real change in status brought 

about by the annexation of Basutoland to the Cape. Certainly 

at the time the transition from British to Cape rule passed 

virtually unnoticed by both the Basuto and the tiny white com­ 

munity, unaware of the future upheaval which would result when 

the far away 'Jape politicians were given Responsible Government 

and eventually insisted on imposing their will on the country. 

Until 1880 life continued for most Basuto very much as before,

1 Qape Parl. Papers. A.18-72, pp. 22-3: ^outhey to Griffith, 
25 Mar. 1872.

2Ibid.> pp. 17-18: appendix A.

-*It was revived in 1878, without result. See Orpen, a.orae Prin­ 
ciples, pp. 52-5s Petition of the Chief of the People of 
Baeutoland, 1878. However, as early as 1874 Tsekelo was advo­ 
cating a council of chiefs and headmen to advise Griffith - 
again without result. See Capo Parl. Papers. G,21-75 f p. 19; 
G.17-78, p. 23.

4See p. XVI below.
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though the wishes and value 8 of the white uien impinged 

increasingly on it ana their law.

However th-j nuaber of white a .in Basutoland tliroughout 

the period reoained very small. £hc 1675 census,^ the only 

one taken in Ja^utoland by thu Gape government, showed a total 

of 378 whites, and as land was 'leased* only to officials, 

traders and laiBsionaries, no settler community developed. 

Until the 1880 G-un War depleted their numbers, 2 traders easily 

outnumbered both missionaries and officials. The first trader 

settled in Baautolaad in 1834; 5 by 1U72 there were 20 fixed

trading stations, 30 by 1673, and approximately 70 by 1677,
5nxany of them doing a great deal of business. These men repre­ 

sented the interests for which the Cape had annexed Basutoland 

and were adding to the Gape revenues considerably, but they 

were scattered throughout the country and the records bhow them

uniting only twice to form a pressure group - in 1U78-9 to press
7

for changes in the trading regulations of 1877 and in 1&79 to

impress upon the visiting prime minister the dangers of applying
o

the disarmament policy to Basutoland. On what appears to be

1 Qape Parl. Papers. G. 16-76, pp. 18: census return, 26 Apr. 1375.

thu #nd of 1631 there were only 27 traders in Basutoland, as 
against 22 in the Thaba Bosiu district alone the previous year. 
See *ape, ft. A* 261: return by Orpen, 21 Jan. 1882.

•z
-urpen, History of the JasutuSt p. 8«

40aoe Parl. Papers. 0.27-73, p. 1.

5Cape, B.A. 274: Holland to Brownie e f 28 Dec. 1877.

6As early as 1872 Griffith, after listing the main items pur chased 
by the Basuto at trading stores, added: 'As nearly all these ar­ 
ticles pay a considerable duty it will be seen that colonial 
revenue benefits largely by the Basuto trade. 1 ctee Caoe P 
pancra. A.23-73, p* 2: Griffith to ^outhey, 26 Aug. 1872.

6Cape, N«A. 275* Griffith to Ayliff, no. 72, 9 Dec. 1873; 
jtf.A. 276i Griffith to Ayliff, no. 102, 3 Dec. 1879.

.*. Irvine, flrit^Bfr Baautfi^^fljjj ^d the Basutos (London, 1831), 
22.
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the only other occasion on which a trader oiade direct 

representations to the government , by protesting at the ban 

on the sale of red ochre, the regulation remained in force and 

was subsequently approved by the traders 1 aieuting held in 1873. 

Moreover, the governor's agent was directly opposed to the 

policy of exploitation presupposed by the annexation, 1

But as outlined above, 2 traders nonetheless had a great, 

though indirect, influence in reshaping the tribal way of life 

and tribal law. Because of its proximity to Sriqualand tfest, 

Basutoland was particularly affected by them. Uy buying 

Basuto grain at the high prices generated by the doaand for 

food at the new diamond fields, they drew more and more Basuto 

into the isoney economy and helped to develop a class of peasant 

producers. ^ven within the period of the a^t administration, 

tiie impact of the market econoiay was felt throughout the

society. Tht> attitude to boliadi was becoming commercialized
•5 

already,^ for example, and as early as 1672 the hut tax was
A

paid entirely in cash, not kind. A steady stream of migrant 

labourers iaoved be tween. Sasutoland and both the diamond fields 

and Gape railway works, attracted by the fcigh wages and easy
K

availability of gune;' by 1b?7 Holland estimated that of the

'E.g. undated article from unnamed newspaper, probably the 
Northern Post, uacl. in Gape, II. A. 275s Griffith to i>rownlee f 
no. 72, [j Uec. 1878.

pSee chapter 1, pp. 31-32>,

e Parl. Papers. 1C73» Appendix III, Special CJonuaisslon on 
tht. iiaws and wustoiiiS oi tiie iiasuto, p. 64s supplementary oaper 
by Austen.

Capc Perl. Papers. G.27-75» P* !•

, H.A. 272: minutes of the annual pitsp. encl. in Griffith 
to Molteno, no. 65, 27 Aug. 1873; Lesotho, ^9/1/3/2: Holland 
to labour a^ent, King William's Town, 4 Oct. 1875J Cape Parl. 
Papers. G.12-77 t p. 4 f 6.
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aduit male population of 25,000, at least 15,000 went out to 

service each year, 1 which incidentally must have further 

affected the women's role within the fanily and village. 

Moreover, already a tiny number of Africans, supporting them­ 

selves by trades or as transport drivers, postmen and policemen, 

depended on their waggons and labour as much as their land for 

their livelihood and the Basuto chiefs were not slow to realize

that dependence on the white man's world loosened traditional
2 controls. Thus repeatedly in the early years of Cape rule

there is evidence of them objecting to traders once they had 

experienced the effect of shops on tribal life.'

Nor were they slow to realize that the missionaries and 

their converts, who preached against polygamy, bobadi and 

circumcision were their natural enemies, and reacted by 

oppressing the latter by whatever means cam<? to hand. This 

fact was not lost on Holland, who wrote:

The Christians naturally look to the Government for 
protection and get it, and are thus strong partisans
of our rule as opposed to that of the chiefs. In any 
outbreak tney would side witn us to a uian, and their 
example would be followed by their friends and relations 
and by all those wno have learned to look up to their

1 Cape, N.A. 274: Holland to Brownlee, 28 Dec. 1877.

^K.g., Cape, Iti.A. 272: statement by Jan Makhatlane , end. in 
Griffith to Brownlee, no. 111, 28 Oct. 1675? 14. A. 277: buri 
to Griffith, 28 June 18bO. As early as 1824* with the influx 
of cattle earned on Cape farms or acquired tarough trade, 
Moahwt-fchwc realized the potential threat and, to curb it, began 
to exact a portion of corned income from iiic bubjtcts, until it 
b&cauie apparent tnat this was driving m^n away. See Zanders, 

Lift and T'ime-b oi? Moshoeshot- ' , p. 157.

is clear tto&t protests were made after chops were expurienced, 
since it was customary to consult a chief before allowing a trader 
to open a shop on his land. '£ht> chiefs must therefore have 
initially consented to the shops, kee Gape, ft. A. 281: Orpen to 
ttauer, no. 2/426, 1b Mar. 1662; Little Li^ht of ^asatoland. 
no. 9, fccpt. 1b73, p. 27; no. 11, Nov. 1674, p. 43.

^Circumcision wac particularly important to the chiefs in Basuto- 
land, cincu the racn who underwent the circumcisi on ceremony with 
him formed a permanent body of especially close advisors and 
headaen in later life, ~llunburger, History of the Basuto. p. 281,
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superior intelligence and experience.- for guidance; 
advice. The ohiefs know this and know that no intrigues 
coLUd be carried out without some Christian hearing of 
It and warning uc, and thue a great moral check is estab- 
Ixsued upon them, far beyond that which v;ould be bxer- 
cised by a mere political minority of the tribe. 1 Una 
tangible political ini'l^nct of the jaiBLionarlcs them­ 
selves may not be very great, and is not actually exer- 
cisud, - the EC gentlemen having taken Very little part 
in the politics of the country.^

This last remark may be questioned when viewed against 

the evidence of missionary activities to have tribal law changed 

for the whole nation, involving as it did the political reper­ 

cussions outlined above. Although there is little evidence on 

the question, presumably changes in tribal law were discussed 

on the occasions whea missionaries and magistrates met, and the 

missionaries certainly campaigned vigorously, if not success­ 

fully, in thdLr newspaper. 5 From 1872 to 1877 the French 

Protestant missionaries 1 monthly newspaper, I*eselin.vana 1ft 

Leaothp. published a smaller i^nglich counterpart, The Little 

Li*cht of BaautojLftnfrl. three copies of which were requested for 

the Colonial Office in 0^>e Town every month4 and it was also

regularly scat to the governor, governor's agent and magistrates
5 in Jbasutoland. it is not clear whether it was ever opened by

anyone in the government offices in Gape x'own, but there

By 1674 approximately one tenth of the Baeuto were Christianized. 
3c« Cape, fl.A. 273s Holland to Griffith, 30 May 1874, end. in 
Griffith to ^rownlee, no. 8, 7 July 1674.

2Gapvi f 1J..A. 274: Holland to 13rownlee, 28 Itec. 1877.

•%.g., Little Li^ht._Qf Basutoland. no. 5, May 1872, pp. 17-20; 
no. b, June 1672, pp. 21-24; no. 7, July 1@72, pp. 25-26; 
no. -j t iept. 1cJ72, pp. 3>35; no, 11, ^ov . 1873, pp. 41-44; 
no. 1, Jan. 1876, p. 2; no. 6, June 1876, pp. 23-25.

4Lesotho, 39/1/3/2: Bright to Mabille, 28 March 1872.

5Cape, N.rl. 276: Mabille to Griffith, b Jan. 1879, end. in 
Griffith to .Ayliff, no. 4*\ 17 Jan. 1879.
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evidence that it was read at least occasionally by the governor 1 

and the Cape officials in Basutolanl. 2 Probably as the only 

locally published ..nglish newspaper in the country it would 

have been read by most of the white. C0;nmunity, especially as 

it carried government notices; and both as the only newspaper 

in the vernacular, and as the place where descriptions of 

impounded cattle were published, Lescainvangt would have had a 

growing readership among tht increasingly literate Basuto. 5

In addition, several of Moshweshwe's sons, including the 

two oldest, had been partially educated in Basutoland by the 

French Protestant missionaries, who were anxious to use their 

influence with these and other chiefs to got certain tribal 

customs abolished. In this they did not have much success. 

Holetsane, chief of the Taung, was actually converted to 

Christianity and abolished circumcision for his tribe;^ but 

when Molapo, at missionary prompting, unsuccessfully attempted 

a similar abolition, he yielded when challenged by his son, 

Jonathan. With Lctsie they had even less hope of success.

Cape, \J»b*&. 9 vi. 452: .Darkly to Kimbe rley , 1 May 1

2Qape Parl. Papers, a. 27-75, pp. 4-5.
and 1879

^in 1b71 LeseXinYana had 4oO subscribers, -tfetweun 1671 /the
number of children attending school rose from 2129 to approxi­ 
mately 5000. Jtefc Uaoe Parl. Papers. A. 23-73, p. 3: Griffith 
to Southey, 26 Aug. 1672; ibid . . £.5-60, p. 6.

\Moletsane was a chief who had acioiowledged Hochweshwe's para­ 
mount cy but who, in common witn Masopha, Molapo and Moorosi, 
wae virtually independent of Letsie in his own district. See 
Gape, W.A. 275: ixolland to .-^yliff, no. 3o, 1^ July

^Littlo iii^ht of Basutolanq. no. 6, June 1876, p. 24*

Ibid . . pp. 23-25. (£hat the missionaries ever persuaded i-iolapo 
to attempt to abolish circumcision is surprising. Although he 
was a lapsed Christian, in 1674 he waa vociferously opposed to 
missionary schools on the grounds that they led to thy abandon­ 
ment of boh&di and circumcision, See Uape, N.A« 2y5: Nixon's 
report, 12 Aug. 1b74.



207
Ai« was, as the- missionaries themselves admitted,. 'still .less 

strong tuan his brother iiolapo' 1 and would havv fac^a powerful 

opposition to such a step from his strong -willed, anti-Jhrietiaa 

oldest son, Lerothoai. 2 *hile Masopha, .-ioshweshw^ ' o thiru soa 

in rank, baptised in 1o41 ana giv^n the name of David, had left 

thte cnurcx! ana become an uatiiusiastic supporter of -the practice 

of circumcision.^

ri'hat th* uiissionarie-s were not mort ouccwbsful tiirough 

their prv,bL>ur^ on officials at leaet ae^uis at fir^t surprising. 

i^» **iau who was asai«tant ija^iatrate in Griffith's didtrict and 

later acted as feOVw-raor's a^ent for uiore thaa a year was the soa 

of a ^asutoland .iisaionary, an ordained uiinister himself, and 

had rcsifonea from the mission to enter the admiaist ration.'*' 

Auat^n had ten years of missionary experience bohiad hi^. 

triffita iU^self was ooviously iii^uily tnoc^ht of by the miosioa-

and tooiw a keen interest in tneir-work, both educational
5 and religious. Yet, despite all missionary argitnents, polygaaiy,

bohaai and circumcision continued to be recognized, if dis­ 

couraged. The reason can probably be found partly in the tribal 

reaction a&ainst the extreme nature of tht Paris Missionary

Little Li&bt of Basutoland, no. 6, June 1876, p. 25. 

20ape, tf.A. 275? ttollaad to Ayliff, no. 36, 19 July 1876.

^J,M« Mohapuloa, 'The essential Imsupha' , Lesotho flotes and
3 (19^5-ot>)f 11-12; Jape farl. Pajers. wr, 10-76, pp. 6-7,

Griffith to Gasalis, 17 iiov. 1871 ; 
Smith, The HabilluS. p. 205.

i.«g., I<it.tl.e Li^-:.ht of ^asubolandi no. 1, Jan. 1875> p. 2; 
no. 11, i<ov. 1b77, p. 4; vape, iM.A. 276: secretary, Paris 
evangelical Avlissionary society Joaforeace to Griffith, 24 April, 
1b7y, enclosed in Griffith to Ayliff, 27 April, 1c37':U
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CJ 1Society's views, partly in the opinions and characters of 

Griffith and his meliorates. Sympathy for tlu, arbitrary 

abolition of the most basic tribal customs was unlikely to come 

from a fiian who could quote approvingly, ae Griffith did, the 

words of Sir .kTthur Gordon:

If we follow the example of those groat masters in the 
art of Government, the Citizens of ancient Home, and 
permit those who have come under oux away to develop 
in their own way and after their own fashion, the
civilisation! -that cults them , we shall do wisely and

hot that Griffith waw averse to guiding that development towards 

the goal of Luropean values and way of life, but both his 

temperament and commons ense , not to mention his instructions
"7

from Gape Town,-* led him to disagree with the missionaries as 

to tot correct speed and method for achieving this. As early 

as 1873 he attacked tho missionaries in his annual reporttfor 

1&72 for checking religious and educational progress by ovor- 

zealously introducing certain uncalled-for measures.^ Hor was 

he alone in this opinion. That year both Austen and ixolland 

voiced the same criticism in th^ir annual reports, though these 

were tactfully censored by the government before publication. 

Holland went so far as to make it quite clear that in such cotters

Though both Uatholic and Ghurch of u^igland missionaries viewed
tribal customs less severely, these missions were relatively 
newly established and small in this period, bee Gape, II. A. 274s 
Holland to Brownlee, 23 Dec. 1877.

pUndated article from newspaper, probably the I-Iorthcrn Poet, encl.
in Gape, N.A. 275: Griffith to Bro\,nlee, no. 72, 9 Dec. 1878. 
Sir Arthur Gordon was governor of^'iji Islands.

•'Lesotho, S9/1/3/2: circular by Griffith to Basutoland magistrates, 
11 June 1872.

*0&oe Parl. Papers. G. 27-73, p. 2.

->Cape, N.A. 272: Austen's and Holland's annual reports for 1872, 
encl. in Griffith to Holteno, no. 33, 15 Mar. 1873.
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he supported the- government against what he characterized as 

'one of the narrowest sects in Europe 1 . In his 1877 annual 

report yet another magistrate, Major Bell f joined the attack; 

he suggested that the separation from tribal life enforced by 

the missionaries was responsible for tlie number of renegade 

converts in the country; 'There is at the station too much 

of the exelusiveness of a religious community, this becomes 

irksome to the convert**, ana at the seme time causes the people 

to stand aloof. 1 ' With so many mae&et rates; sceptical of the 

missionaries 1 claim that only good coula come from the rapid 

abolition of tribal custoios, it is not surprising that 

missionary influence on Basutoland tribal law policy was not 

strong.

however, in essence the missionaries and magistrates 

differed only on the question of tiie desirable speed and method 

of abolishing tribal customs, not on the ultimate aim in this 

respect. Faced with a three-pronged attack by traders, 

missionaries and government on their customary means of influence, 

the chiefs not unnaturally did all they could to counteract the 

threat wherever they could detect it. It seemed likely that 

any large-scale revolt would most easily be led by one of the 

major chiefs, who could automatically conkaand tne allegiance 

of the largest numbers. However, the paramount chief, Letsle, 

did not seem a likely candidate; in 1ti7ci the acting governor's 

agent described him as 'about 70 - In character he is timourous 

[eic], indolent, mild, suspicious, and peaceably inclined. He 

is very stout and unwieldy, and suffers from gout, is fond of

Oape Parl. Papers. G«12-77, p. 7
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his ease and hardly ever stirs froia his village.' 1 As he was 
completely under Griffith's influence and was supported in hiB 
position by the government against his more able and vigorous 
younger brothers, he had neither the will nor the incentive 
to lead a revolt.

His next brother, Molapo, at first seemed more threatening. 
The most powerful chi<vf in the country after the paramount, 
capricious, arbitrary, and jealous of his prerogative, 2 he 
presided over the large and remote northern district whioh his 
harassed magistrate described as having least felt 'the white-

1L

man's power 1 ;-' or, it seemed, that of anyone elecs
It has been a common thing when a Ohief has on account 
of some or:Liu, yentifco a village to seize the cattle of a villager, that the inhabitants have turned oat in arms 
and resisted; the village coinzaunitiL-s have it would 
seem always considered themselves bound to protect the 
persons and property of the individuals composing ouch coi^uunlties without in every case asking whether ouch 
individuals have or have not transgressed the law; a 
stranger is murdered in a village and the community 
baud togbtiiwr to prevent tne murderer being found out 
- and Molapo'e country appears to have been for years 
a sort of -ils&tia, a refuse for murderers and other 
transgressors.4

However, Molapo and his sub-chiefs had quite enough control 
over their subject Basuto to prevent anyone fro;n entering the 
African police force established by Griffith in 1672 and, afte-r 
six Zulus were recruited (Bell's entire police? force), so incited

, Itf,*. 275* itolland to ^ylifx, no. >o, 1y July, 1878. 
, U .£.&,, vi. Jy7: £ell to taimth, 17 i'eo. 1672.

5Gape, iii.M. 272: iiell to Griffith f 1i> i^ay 1o73» encl. in 
Griffith to Molteno, no. 56, 26 May 1373. Molapo, by his sub- iuiesion to the Orange tfree iitatt;, i^aa cecapt,a the devastating and humbling effects of the last two wars against the Boers, 
and displayed a more independent approach in hiB dealings with Cape officials than did the othtr chiefs. Bee Cape, U.B.R., vi. 
411-2; Griffith to jouthcy, 27 jf'eo. 1o/2.

4wape, i*. A . 27^: -t>ell to Urifi'ith, ;> iiay 1b7^), uucl. in Griffithto Brownlee, no. 34, 22 Feb. 1875.
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their people against them that the police asked to be armed* 
In August 1873 Molapo caused Bell some anxious hours by arriving 
with about 150 armed and drunken men to attend the trial of some 
of the chief's followers for assaulting Bell's chief constable

r\

in Molapo 1 s presence. Bell informed them that although they 

saw only three or four constables, the whole of the forces of 

the queen wore at hie beck, a statement which he rut fully 

pointed out to Griffith was true in theory but unfortunately
Xnot in practice.-' He himoelf advocated that an aruu-d white 

police force be established in hit> district, snd wrote a number 
of letters to the governor's a£~ent pressing for the magistracy 
to be moved to a position which could be fortified and where 
Molapo could not see which tribesiacn were disobedient enough 
to takt their cases to the- inaeistrat-Js rather than the chief's

A

court or seek refuc- &t the iflagistracy. ^vurbually by mid-

, ii.A. 272: Bell to Griffith, 2b ^u&. 1b72» end. in 
Griffith to Brownlee, no. 91, 9 Sept. 1873. Until those police 
were recruited, Bsill had no police at all. kee Gape, U.B.H., 
vi. 4131 Griffith to :>outhey, 27 i'cb, 1372. For an example 
of police b^ing intimidated by Jonathan, ilolapo's son, sec Cape, 
14. A. 272 1 complaint by Jan Makhatlane, 17 Oct. 1873» encl. in 
Griffith to Holteno, no. 111, 2b wet. 1

2 redo" • . Bell to Griffith, a i?'eb. 1674, oncl. in Griffith to 
Brownlee, no. 3t 26 Feb. 1874.

^Ibid,. Bell, to Griffith (Private), 19 Oct. 1873. Whether 
iiolapo's motive was intimidation, as *4ell claimed, is not 
entirely clear. The Rev. Franeoie Goillard, hie missionary, 
wrotus 'iay opinion is teat Ue imd some undefined fear at the 
thought of foin£ to court, be- fore a now and strange power whose 
attributions are not yet i'ully known to the people- of the country. 
fiejwould therefore feel some security in having with him so«e of 
his men. Thib is, X believe, the reason wny he requested me 
also to be present.' See ibid., Coillard to Bell, 17 Nov. 1373* 
end. in Griffith to Brownlee, no. ^, 2o j?eo. 1o74. In hio 
covering letter, Griffith agreed with the itev. Joillard.

^•g»» ibid.. Bell to Griffith, 19 flay 1b73, «=ncl. in Griffith 
to Moltuno, no. 56 f 2b Hay 1^7p; B^ll to Griffith, 2d Au£. 1873> 
encl. in Griffith to Brownlee, no. 91, 9 Sept. 16735 Bell to 
Griffith, 6 i^ub. 1<->74, encl. in Griff itiito Brownloc, no. 3, 
26 Feb. 1874; Oape, N.-i. 273: Bell to Griffith, 3 May 1874, 
cncl. in Uriffitn to Browolee» no. o, 11 way 1
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1876 the records show Bell to be ensconsed at a new site at 

Hlotse Heights, after a delay caused by the governor's agent 1 a 

doubts about the expense involved in fortifying the new 

magistracy.

But by then Griffith had taken full advantage of an 

unexpected event, which effectively converted Holapo vrilly- 

nilly into a government supporter. Lan^alibalele, a Hlubi 

chief living in Hatal, defied a government ord^r to register 

his guns and, when an ariued governaiuntjforcr. wae sent to enforce 

obtlience, fled with his warriors and cattle over tii^ 'Jrakens- 

berg towards Basutoland. He had already contacted Holapo, in 

>fcose territory many Hlubi were living, and expected at least 

shelter, if not active aid, despite the oapc government f 8 

warning to Molapo and Masopha not to receive his cattle for

2 safekeeping. The armed party which pursued Langalibalele was

routed by hie rearguard, which killed five nen including the 

son of the ilatal colonial secretary. Jolonicts throughout 

South Africa suddenly realized that unleco the errant Hlubi 

clan was immediately and publicly subdued, iiouth Africa faced

the possibility of a full-Bcale rebellion by an unknown number
• 

of tribes, especially in view of Lanealibelelu f s wide contacts.

Offers of help ca&e from as far away as the Diamond Fields, and 

soon a Uatal forcu wae in pursuit while Cape forces advanced 

from Basutoland and Griqualand ^aot. The Natal authorities 

offered a reward of 150 head of cattle for the- capture of

1 £..g., Gape, iJ.A. 272: Griffith to 3rownlee, no. 6, 13 i4ay 1o?4. 

2Lesotho, 39/1/3/2: Cirlffith to B^ll and Burton, 15 J'Jly f 1373.

•5
•^ Parl. ^fipers. G, 46-75 » P
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alive, 100 head if dead, 1 and Griffith on his 

own initiative promised Holapo and Letcie any cattle belonging

to the rebels which they might capture. This latter offer,
2 according; to Lagden, was probably the major factor in deciding

the loyal response of ttolapo and his eons; but in addition 

there was the fear that the Zulu would allow their cattle to 

overrun the Basuto cornfields if they got that far,-5 and the 

greater fear engendered by the prompt appearance of a contingent 

of tiie Frontier Arza^d and Mounted Police, 4 Decpite all the 

colonial forces searching the mountains, it WPS Jonathan, 

Holapo f e heir, who first found trie exhausted iilubi clan. By 

pretending friendship, he induced Lan^alibalele and his body­ 

guard of eighty-four men (including five of the chief's eons) 

to surrender on 11 December 1873 without a fl^ht. 200 more 

surrendered next dey, but the main body of the clan were only 

compelled to disperse after boing attacked by the police, 

Joel, another oon of Molapo, meanwhile attacked the rear of

the rebels on his own Initiative and captured 500 head of
5cattle, which he wao allowed to keep. After a travesty of a

trial, Longalibalole, his sons and some of his followers, were 

sentenced, Langalibalele himself to life imprisonment and 

banishment. He spent the next twelve years on Robben Island

1 LebOtho, S9/ 1/3/2: Griffith to Jbeteie, 22 i<iov. 1673*
pLagden, Tjf^e ije^atos, ii,

JU.A, 27 2 J x>ell to Grifxith, 9 Dec, 

^arl, Papers, 0. 27-74 » p« 35 •

5Cape, 3 .A. 2725 Bell to Griffith, 9 Due. 1873, c-ncl. in 
Griffith to Molteno, no. 124, 9 Bee. 1b7%
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and the Gape mainland, until in mid-1885 his physical and 

mental debility induced the Natal government to agree to his 

return to Natal, although not as a chief.

Molapo realized tnat this betrayal of Lang-alibalele would 

earn him tn« distrust of otiier sections of riis nation, as well 

as of the Zulu, yo tiieru was a strong incentive to unsure his

safety by the obvious liicans op^n to him - fcov^rnuent support 

In reply to a tov^rn^nt letter of tiianks for nis part in 

.uan^aliDalele's capture, lit admitted that a>~ had objected to 

Major Cell's presence at first, .but declared that u>~ wee now
2very thankful to the government for s^ndin^ hiiu a uagiatratc.

His thankfulness wafc protably reinforced b^ th^ maltreatment of
3his ambassador to the ^ulu paraiiioaiit in ^ptembbr 1c>74, which

hia nervous enough to B^na to -b-.il in alarm in the middle 

of th< following ytar when rumours bt-gan to circulate that 

Cetshwayo was preparing for war,'*'

Although rfolapo's opposition to ^overnaient did not there- 

fort reiiiain a probl^oi for lon^, that of his .brotttt-r Masopha, 

the thira of thL- triumvirate of leading chiefs, never abated 

and increasingly became a focus for dissati&f action with the

covernment. A man who had obtained great influence with the
5 tribe by his bravery in the war against the Orange iVee State,

t-iasopiia was already defying the &ov eminent when Griffith took

• Holapo to iirovnluo, 17 i'Vti . 1o-74«

b^.u.. Griffith to i-iolt'.no, no. ,,; , 15 Lept. 1^74, and 
statement.

273: bell to Griff itn, 1j June 1o75, end. in 
Griffith to Jrownltsc, no. Yo, 2c Jane 1

f J^/1/1/1: Griffith to Darkly, no. 2, 1^ ,»og. 1871.
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over. On MoahweEhwfc's death he uiovcd to the back of Thaba 

•tioeiu, the original citadel of the 3aauto nation. It was 

already establiBhed as th^ custouary nome of t/ie paramount and, 

on tlk, division of .uasutoland into districts, Maeopha vas 

allocated tne ^erea district and oratr^a by ^owKir to move from 

Thaba Bosiu. H,; did not move howe.-vcr, and on iterkly's first 

vieit to .aasutoland the governor informed hi^i that he was un­ 

likely to rec^iv^ nic percentage of tn_ nut tax unices he did so.

iiasophci, stron£ in the knovilfd^e that the 

not ^nforo^ its will, otubbornly r^aainou, ana Urii'fith on his 

arrival tentatively BUggcsttd that it wab a pity to uake an 

ttneiLy of him ov^r a trifle- ouch es whcthtr he livid at Thaba 

iiosiu or Bt-venty miles away. however, h#, added tiiat in view

of -bowkt-r's and iiarkly ' s warnin£:b, 'it will not ao to let hlan
2feel tl'ai-t h^ has £;ot tht; better of us 1 . i^ar^ly bs,li^ved it

afc iinpL-ratiVc to move Maoopha for oth^-r reasons:

a bravtry during the? late ¥ar t and his great influence 
over th~ "I'ribt 1 ', renaer it e.ll tnt. It SB absirabl^ that 
he should be allowed to enjoy the or. ^tige of residing 
at a atrongnolci - for waich ^^p^uially bincc; it b-^oame 
the burial place of "^oshtsh", tiic a3at>utos entertain a 
euptrstitious revorenct wiiicn iiii^ht efa^ily L»L turned to 
account by an ambitious iiian desirous of LJuoverting tht 
authority, or aitsturUing the peace of the country of his 
nore peacefully disposed elder brother. 3

There followed a tussle of willb be tween ^lasopha and Griffith: 

Hasopha rcfustd to move and in \&12 Griffith withhelcuais hut 

tax percentage until he did eo. i-laBopha retaliated by for­ 

bidding hie people to pay furtner Aut tax, an order which he

Gape, U.i5»u., vi. y^; ^>arkly Co ^i^J-rl^ , 1^ May 1371.
/™-

, uy/1/1/1; Oriffitu to ^arklj , no. 2, 1^. Ai^ . 1671.

. 272: iiariLly to Grifi'itii, c. ^ept. 1c-71, ,ncl. in 
Griffith to Brownlee, no. 12, 21 Nov. 1673.
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only counte-rmandcd after Letsie agreed to ask the government 

to alter the boundary lino of the two districts so as to cut 

Masopha's village into the Bcrea District. Leteie's role in 

thiB , as in other disputes, was dubious. At the 1673 pitso 

Masopha declared he would move if ordered to do bo by Letsie - 

but Let sit never gave the order, whether because he reared 

disobedience or because he found it convenient to have a focus 

of disaffection apparently unconnected with hjuati^li is uncertain. 

The iiasuto were past oiasters at keeping all tneir options open, 

as thdr pre—1070 negotiations had shown. Meanwhile neither 

did letsie ^ake the; promised request for a redefinition of the

boundaries, Griffith continued to withhold the nut tax percentage,
2and Masopiia ordered his people not to p&y their 1e>74 hut tax.

j^'accd with this deadlock, afraid of a uerious loss of 

government prestige, and in need of the 1 S74 i^rca hut tax, the

government was about to adopt a face-saving formula to allow
3 Maeophe to remain at his village, when he unexpectedly consented

to move as soon as the grass and reeds were fit to use- for 

building new huts. in I-iey he was persuaded to plough land 

in tne ^erea District preparatory to moving, whereupon Griffith, 

•knowing the fickle and changeable character of the man, and the 

possibility of his still changing his mind again at any moment', 

hastily called a meeting of Letsie, Masopha, and their people

o.n 1c71 Griffith was inform a tlmt.Letcie haa ordered Maso^ha 
to 1-^ave Thaba iioaiu and that Masopiia haa replied that he would 
use force- to resist any attempt to move- nJUis uev, Lesotho, 
C9/ 1/1/1: Griffith to Jiaricly, 7 -u^. 1b71. i-iasopha and Letsie 
Jaad always been rivals, u^e ^aiti. , ~hv nauxllua. p.

. 272: iitll to Griffith, 10 uov. 1o/:>, ,ncl. in 
Griffith to Jbrownlte, no. 12, 21 &ov, 1d73-

.t Griffith to Brownlee, no. 1, '30 Jan. 1es74. 

40ape Parl. Papers. G. 27-74, p.
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and announced that the boundary had b<cen redrawn to include 

Maaopha'a present village within the Berea District, as an 

act of clemency oy the government,

it ib questionable how for Masopha had. ulterior 

in insisting on remaining near ihaoa ^ociu - tfrif fitn through­ 

out obviouely thought it could not b^n^fit him c tragically - 

but the fiv~ year struggle, built up a reservoir 01 bad feeling 

between him and the government and he became the obvious champion 

to whoai tribesmen could look whenever anti-govcrnine-nt agitation 

aroi. o, a situation littlt altered by hie subsequent behaviour. 

^t the ^oT} oitao he publicly aavoc&t^d th&t chi^fc should be
•z

&ivun the- ui^anB to enforce euiuaonst-fc and our^on's ann^ial report 

on 1o74 nottd: 'tne Chief Maeapha, while profoe&in^ loyalty 

before any one favourable towards th^ uov^rnaient, do^.;, I 

re&rt-t to bay, all he uares to kf;ep his followers from be coining 

acquainted with, or obeying tht inc tractions arid laws of the 

£overnjii'.nt , and to upholcifthe continuance of th^ir heathenish 

customs. 1 At the 1675 national pit so i'lat opha declared that the

people ehould bring all their casea to the chief in th<-; first
c 

instance, and later in the year he and »>ui'mon clashed openly

over a number of ^urmon'o legal docibions to ^iiich i^lasopha 

objected. Masoplia couple int. a to Griffith, who, after investi­ 

gation, confirmed all burmon'e decisions and warned Kar.opha 

against his present course of obstructing his magistrate and

1 0ape, i»*A« 272; Griffith to i>rownlee, no. 1 9 14 i;iay 1874.ape,
p oj.£, f ibid • . statements encl. in Griffith to Jr-ownlee, no. 12,

21 Nov. 1t>73.

. . minutes of the annual Pit BO , 20 Auo 1875 , encl. in 
Griffith to Holteno, no. 65, 27 <.u&. 1o73» p* 44*

Parl.

U, pp.
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doing hit* best to laak^ the people Oibuatiofitd with tiie 

aient. J3ut this warning did not have the de&ir^d effect. 

Although ^urmon and Griffith went out of their way to avoid a 

oonlrontation with ftasopha,2 he continued to oppose the 

u^nt'G policy of discouraging certain tribal customs. In 

the missionary n^-wtpaper, reporting that he had refused to sign 

a memorial for the abolition of circiuujision, sighed: 'although 

he received some- education in Cape I own, and wars for a time a 

member of the church of i'haba -lioci^o, he- is now one of the worst
•x

nc-atiicn in the- country. ' ^ As late as 1ocO his magistrate wrote 

to Griffith that it was not unusual for iia&opha, when un 

important auaaurt was b<; in£ carried out by £,ov urmk. nt or when

the country was unsettled, to £et uyp a scare in his district and
of opinion 

have .a differ ijnce' /with nis inagistrut^ 'cvid_ntly for t/ie purpose

of districting the Crovernment ana if pcbeible £ainin£ back eome 

of his gradually waning power.' 4'

It was obvious therefor* that hie influence had to be 

permanently neutralized if the- £overnacnt was to be safe to 

enforce and ..xtcnd it;j policy of br^akinf a own tribal laws and 

custoas. I'he measures the covemjient adopted fell into two 

categories - those aixaeu at proven tin^; rlaGopha from fo ruling an 

alliance with other chiefs, and those aimed at weaning the people

1 LsbOtho, ^/1/3/2: Griffith to. >iasopha, d Dec. 1675.
2 iiuruion <,'Ven Bentenced a man caught coimnit tin& adultery with one
of M^oopha's wives to iinpri^onraent with hard labour, and Griffith
allowed the B^nt^nce to stand since adultery was citill nominally 
a criuie- in th^ Oape 9 althourh n- v r prosecuted. As he explained 
to tiic secretary for native affaire, 'upon erounab 01 policy I 
allowed the conviction to stand - the Chief "Masupha" being much 
enraged ... I was afraid uii^ht tak^ the lav? into his own hands. 1 
ice Oapc, ti.A. 273: Griffith to brownie e, no. 17, 20 Oct. 1676.

^Little Li^ht of Basutoland. no. 2, Feb. 1 UJ77, p. 1.

4Uape, M.A. 277: O.O.H. Bell to ariffith, 3 Feb. 1880, encl. in 
no* 2bf 10 Feb.
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from their allegiance to tne chiefs, and txttaoiiin&
from 

instead, to the government. in preventing iviaBoprAa/forming

alliances, certain facto of ^aauto life worked in favour of 

the government• Polygamy ensured, that cV^ry ciiiuf had a 

lar^e- number of sons wno survived childhood, ana enough tribal 

law prescribed inheritance by the eOae^t son of tite *-:reat wife, 

thu ruling was not ri^iu ana waa subject co confirmation by a 

lineage council after hio father's death, Tb.ub sons of minor 

wiv.s, and ^v.,n ^ore so youn^r uone by the &reat wife, were 

all potential challengers to an heir, wno was obvio^ly vwry

of this. iictei-,'s only surviving chila o.y hib ^reat 

wae a dtu^hti-.r, and although this ^irl uaa a L-.on who by 

i- law rank.,a as pert of Lvt^ic-'a family and whom

hwfc had expreeoly declared to be th«- heir of this para­ 

mount ej , no ha a don*., bo without consult xn^ th^ tribv and in 

violation of the normal triwt-,1 law of Bucccsbion p^ebing 

only through the liiale lin^. The uoy uad no hopt of inheriting 

ins t ead of Le t to. e ' o e z t a olio h«. a ana p ow t r f ul -da ^ £i t c on» 

Lcrothoai, \aio wa^ gait-rally rc^ara ;U ab tae h-,:ir. ^oll-ona, 

who iiad been aagistrate with Lerothodi lor stVtral years, 

described hjui in ^o^o at ta^ a^e of ^1 ;

He pObSeBaes much energy sna activity, io coara£.,oa& 
and hot-teiapercd, very wily ana plausible-, but ia not 
much like-d - he is quite uru.u.ucat<, a an-a ±3 proud and 
auibitious - profc&seG great loyalty to the GGv[ernoie-n]t, 
speaks w^ll and hats Llways act, a loyally and supportea 
the (jovernuic-nt. he iti very iiit^lli£,c.nt, and recognises 
that it ie in hit; interest to ue loyal, ue i^ & heathen 
and dislikc-a Christianity, but dotB not oppoee it ope-nly.

The boy was "born of a union with Molapo's eldest son, for 
which Molapo cattle liad aelifcer&tely not been accepted.

o, pp. xl-xlii:
-appendix I>; Jones, 'vhiefly buccebsion 1 , op. cit. > pp. 70-71.
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Hie residence is near Mafeteng (Mr. Surmon's magistracy) 
and has a district of about 5000 souls who recognize him 
as chief* Letsie is very jealous of him but uses him 
largely as a messenger and generally listens to his advice. 
He is poor & more or less dependent on his father. A large 
proportion of the people near him are Christians, and be­ 
coming civilized. 2

Lerothodi was therefore unlikely to join his uncle Masopha in 

an anti-governnifcjnt plot unless he felt very sure of its success 

and of the support of the people.

Of Moshweshwe's influential sons by his five minor wives, 

all but three of those living in Basutoland were given appoint­ 

ments in the police force^ (to Letsie's and Masopha*s great 

disquiet), thus fizmly tying their interests to those of the 

government; public service regulations were stretched to allow

them to speak publicly at pjtsos as chiefs rather than govern-
5 ment employees. Several of their sons and those of other

chiefs and counsellors, some already in their twenties, were 

sent to school in Cape Town by the government in the hope that, 

away from the influence of friends and relatives, they would 

there acquire a liking for the white man's ways and presumably 

a healthy respect for the white man's power. Griffith even 

took Lerothodi and four other important chiefs to Cape Town 

with him when he went on a visit, and reported them much

Surmon had moved there in mid-1877 to replace Holland as 
assistant magistrate of Thaba Bosiu.

2Cape, N.A. 275: Holland to Ayliff, no. 36, 19 July 1878. 

-*I.e. Htsane, Tlali or George, Pii or ^ofonia, and Tsekelo. 

4Cape, tt.A. 275: Holland to Ayliff, no. 37, 20 July 1878.

, ft. A. 279 : George Moshweshwe to Orpen, 27 Dec. 1881, 
end. in Orpen to ^auer, no. 2/352, 30 Dec. 1881. Some of 
these chiefs provided invaluable assistance to the government; 
e.g. Griffith was to write in 1881 of George Moshweshwe: '1 
don't know what I should have done without him when we first 
commenced our rule in Basutoland. ' See Gape, P.M. 259: 
Griffith to ocanl£n, 12 Dec. 1881.

6Cape, N.A. 272: Griffith to Brovnlee, no. 11, 25 $ov. 1876; 
ft. A. 274: ^Griffith to Brownlee, no. 40, 1fa May 18<T7.
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impressed t>«j the experience, in addition, allowances were

paid to various chiefs who demonstrated their loyalty to the
j>government by their good behaviour.

The magistrates did their best not to give the chiefs 

any unnecessary cause for grievance against the government 

which might, despite other interests, drive them into Masopha's 

arms. Griffith, for example, agreed with Bell that his district 

was too long to be efficiently administered by one person, but 

felt that a sub-magistrate or clerk should be appointed rather 

than another magistrate of equal responsibility, as the division 

of the district into two separate juristictione 'would give 

dissatisfaction to the Chief Molapo'.^ rfhen in 1873 Letsie 

caused a national sensation by surrendering his nephew, the 

Chief Sekake, to the government on a charge of homicide, the 

government in fount, a Letsie that it was willing to release the 

chief from imprisonment on payment of a fine of £75 'in con­ 

sideration of your loyal conduct in delivering "Sekake M up to

justice. 1 ^ When allaying fears or issuing orders to chiefs,
5 Griffith often worked through Letsie, thereby using tribal

allegiance to ensure obedience and prevent an unpleasant con­ 

frontation with chiefs. Similarly, the uee of Moehweshwe'e

'Gape Parl. Papers. G. 21-75, P» 2; see also pp. 17-18: £ofonia 
Moshweshwe's speech at the 1874 annual pit so describing the 
visit .

2^.g. f Gape, N.&. 273s Griffith to Brownlee, no. 9, 16 Apr. 1876 1 
N.A. 274? Griffith to Brownlee, no. 34, 9 May 1877.

.. Griffith to Brownlee, no. 49, 19 June 1877.

4sJape Parl. Papers. G. 27-74, p. 35; Lesotho, 39/1/3/2: Griffith 
to Letsie, 30 Jan. 1874.

£«g», Cat>e Parl. Papers. A. 49-79, p. 16: Holland to Hope, 
30 Nov. 1877.



ypunger sons as policemen had the additional advantage of adding
tfiem 

their authority to that of the government when senctojgfco cajole
^ < 

and, if necessary, force recalcitrant chiefs to obey the law.

Dissatisfaction amongst both chiefs and commoners could 

often be nipped in the bud, for there was a constant circulation 

of information between the chief and his magistrate. Magis­ 

trates notified the chiefs of events of importance within South

Africa and consulted them over such natters as land allocation
2 within their districts; chiefs in return were required to

inform their magistrates if they held a public meeting, forti­ 
es fied a position, sent or received ambassadors or messengers

from inside or outside the country, and any other matter of 

importance which they deemed fit for their magistrate's ears. 

For those matters not reported, there were other sources of 

information. Messengers and many other Africans would usually

make a courtesy stop at the magistrate's office when passing,
5 even if not required to do so by government orders, thus

1 L.g., CJape, ft .A. 276: Griffith to Ayliff, no. 39, 26 Feb. 1879.

2i,.g. Cape, &.A. 275: Holland to Ayliff, no. 18, 25 Feb. 1878. 
In terms of s.5 of both the 1871 and the 1877 regulations, the 
magistrate had an obligation to notify a chief of changes in 
land allocation.

5Cape, N.A. 276: fcurcaon to Griffith, 17 Feb. 1879, end. in 
Griffith to Ayliff, no. 31,. 19 Feb. 1879; M.A. 277: Bell to 
Griffith, 3 Feb. 1880, encl. in Griffith to Ayliff, no. 26, 
10 Feb. 1880.

4Cape, ft. A. 276: Austen to Griffith, no. 75, 29 flov . 1879, 
encl. in Griffith to Ayliff, no. 108, 8 Dec. 1879 \ Lesotho, 
S9/1/3/2: Griffith to Bell, 26 May 1875.

* After May 1875 messengers from o hie ft outside Basutoland were 
required to report themselves at the nearest Basutoland magis­ 
tracy to the border. See Oepe, N.A. 273s Griffith to Molteno, 
no. 03, 26 May 1875, minute by Brownlee, 7 June 1875.
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enabling the magistrate to form a shrewd idea of whatever was 

afoot. Converts, missionaries and even traders acted as a 

third column, and a corps of African detectives was supplemented 

by a systematic use of payment for information laid anonymously.

Unfortunately these methods of keeping the magistrate in 

control of the situation could occasionally be turned against

the government,as in the case of Tsekelo, one of Moshweshwe's
"5 

sons by his sixth wife. Moshweshwe's younger sons were poor

men who were unable to express their discontent with the sons 

of the great house in the way which was traditional in the days 

of plentiful land - that of moving off with their followers to 

unclaimed land. To acquire power they had two choices: either 

to collaborate with the administration, or to become indispens­ 

able to the chiefs of the great house. Or the more devious 

could even try both courses simultaneously* The educated 

Tsekelo had been quick to offer his services to the new govern­ 

ment. A month after Basutoland was annexed to the Crown, he 

and his brother George had written as much to Wodehouse, adding:

we shall be pleased with all the laws which may be 
introduced in our country.... Your Excellency can 
therefore trust us, not looking to the colour of our 
skin, but believing that we are real idiglishmen at 
heart.4

It is true that Tsekelo was subsequently one of the Basutoland 

delegates who went to London to object to the Aliwal itorth

Apart from the fact that traders shops were used as infoimal 
meeting places where a good deal of gossip took place, traders 
would report to magistrates if there was any sudden demand for 
saddles and blankets, items needed by tbe Basuto when campaign 
ing, e.g. Cape, N.A. 276: A. liarkly to Griffith, 15 Feb. 1679, 
encl. in Griffith to Ayliff, no. 31, 19 Feb. 1879; Surmon to 
Griffith, 24 Feb. 1679, encl. in Griffith to Ayliff, no. 
26 Feb.

2Xbid.. Griffith to Ayliff, ao. 34, 24 Feb. 1879. 

•^Sanders, 'The Life and Times of Moshoeohou 1 , p. 352.
. 14/7: Tsekelo and George Moshweshwe to Wodehouse,

•
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Convention, and that he probably inspired both the opposition 

to the regulations promulgated in De-ceca ber 1570 and also

Lt-tsie's fir&t objection to the exclusion of jUomansland from
2Jbasutoland; but when the new inagistratus took office under

Griffith, he initially acted as a collaborator with the govern­ 

ment, making a loyal Bpeech at Griffith's first public meeting* 

and volunteering letters warning against the disaffection of 

the three principal chiefs and various other anti-government 

developments. 4" Griffith thought highly of his intelligence^ 

and appointed hid a sub-in&pector in the Basutoland Policy, a 

rather surprising sieve in view of Barkly's warning against 

employing him and his past record.

That young chief of persuasive manners, well educated, 
speaking Itfiglish and French fluently, had proved for 
sane years a mischievous purveyor of intrigues by means 
of letters and messages falsely purporting to emanate 
froui hie father; he was an unscrupulous nan who had ~ 
been chaiged and convicted of theft and other misdemeanours.

It was even rumoured that he had twice tried to kill Moshweshwe.

In 1875 he accompanied Griffith to Griqualand i<ast and 

was given leave to attend to some personal matters before 

returning to Basutoland. He proceeded to overstay hie leave

1 Cape, G.H. 14/7: Austen to Bowker, 26 Jan. 1871 .

2Ibid • . Barkly to Griffith, a July 1871.

^Lesotho, 39/1/1/12 Griffith to Barkly, no* 6, 16 *ug. 1871.

4Cape, H.A. 272s Tsekelo to Griffith, 27 June 1873. end. in 
Griffith to Molteno, no. 71, 10 July 1873; Tsekelo to Griffith, 
30 Aug. 1873, encl. in Griffith to Moltenc, 11 Sept. 1873.

.. Griffith to Molteno, no. 71, 10 July 1873; Griffith to 
Brownlee, no. 11, 28 Oct. 1673«

^Cape, K.A. 273; Barkly's memo, on Griffith to Molteno, no. 16, 
23 tfeb. 1876.

7'Lagden, The -basutos. ii. 45^« See also WodehouBe 1 s testimony 
on his bad character and past behaviour, in P.R.O., C.O. 48/449: 
Wodehouse to Granville, no. 22, 21 Feb. 1670.



225

by several months, teaching the followera of his discontented 

brother, Hehemiah, the skills he had learned in the police. 

Griffith dismissed him from the service and in 1876 wrote in 

disillusioned tones to Brownlee: 'with regard to "Hehemiah? 

and "Tsekelo" I am well aware that they are both restless

scheming fellows who cannot exist without some sort of £xcite-

2ioent.' Yet Dsekelo must have been a remarkable man, for in

18771 after he had served a three month prison sentence for 

being an accessory to a theft, the acting governor's agent wrote 

to Brownlee on his behalf. He reported that Tsekelo now 

deeply repented and suggested, in view of hie undoubted ability 

and good conduct since leaving prison, that he be givun a poet 

in the Transkei, away from the scene of his previous folly. 

'This plan would also possess the advantage of removing Tsekelo 

from Basutoland where he would always be tempted by the influence 

his ... words possess with the other chiefs to intrigue,** His 

influence by this date could not be doubted; the magistrate 

of the Berea district and just reported that Tsekelo appeared 

to have considerable influence in the district, especially with 

Masopha, and at the previous annual p jit so the chiefs had chosen 

him as their mouthpiece, impressed probably by his knowledge of 

the white man's world gained largely in their sehoolE and

1 Cape, N.A. 274: Holland to Brownlee, no. 109, 19 Hov. 1877. 

20ape, N.A. 273: Griffith to Brownlee, no. 7, 13 ^?r. 1876. 

5Jape, N.A. 274: Holland to Brownies, no. 109, 19. &ov. 1877. 

4Ibid.. enclosing Barkly to Holland, 16 No?. 1877.



226

service. Unfortunately however Brownlee was against employing 

him injthe Iranskei and Tsekelo continued to create exciti=caent 

for himself.

This took the form of stirring up trouble araong the chiefs 

and in 1876 uniting Letsie with Masopha2 in a petition for a 

nuuiber of changes in the regulations, basically aimed at 

removing all powsr from headmen, who tended to support the 

governaient, and giving the groat chiefs completely untraditional 

despotic powers. &or had Tsekelo forgotten himself: the 

government was asked to place itself under the direction of an 

African council under the presidency of Tsekelo, who was to 

receive a salary of a guinea per die a I The petition purported 

to coxae from the whole tribe, but the indignant acting governor's 

agent pointed out that not only was thu petition in Tsekelo's 

style and hanawriting, but was signed only by Let si s and Masopha 

and two confidential servants of each, that not another chief 

or headman knew of it, and that there had been no meeting at 

which it was submitted to the people. He concluded that since 

neither Let si e nor Masopha would dare to mention it to their 

headmen or people, the only value of the petitbn was in 'showing 

the nature of the schemes which it is Tsekelo's life-business 

to promote in his mysterious itinerations from one chief's place

to another. 1 firmly believe that in this instance the chiefs
5are merely his puppets."

Ibid.. see Brownlee's footnote,
pSignificantly Molapp was not informed of the petition. See 
Cape Parl. Papers. G.33-79, pp. 33-35.

5Cape, N.A. 275* Holland to /tfliff, no. 37, 20 July 1878. 
Holland's judgment was confirmed when the 1878 annual oitso 
indignantly repudiated the petition. See i,bid.. pp. 31-36.
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Although Tsekelo's efforts to unite the chiefs had to be 

carefully -watched, the danger of a revolt by the chiefs steadily 

diminished so long as the process of weaning the people away 

from them continued successfully. This required a nice 

Judgement of what changes in tribal law would be tolerated by 

the people in return for &ach advantages as government protection 

against unjust acts by their chiefs, while simultaneously 

preventing the chiefs from becoming so discontented at their 

lo£b of power over their people that they united against the 

government. An initial salutary lesson assisted Griffith to 

strike a suitable balance in future. He had started off briskly 

with a circular to his magistrates on 30 Jan. 1872:

With reference to Native Oustoias in Basutoland, and 
the attitude which Officers of the Government should. 
assume with regard to them, I shall from time to ti&e 
have occasion to communicate with you my views and 
instructions.

Some of these customs will be found not only harmless 
but useful and beneficial to the people at large, and in 
that case they should be encouraged and supported. Others 
will be found hurtful and illegal, both in the general 
tendency and practical results, and these should be dis- 
count«nano«cL and dont away with at once. 1

He then proceeded to r^coyaiend the encouragement of maboella 

(thfc custom of setting aside and protecting winter grazing lands 

from aniaals during the summer to ensure soiae grass survived the 

severe winter frosts) unleee proved to have been used by chiefs 

or others 'as a aiuans of oppression, injustice, or petty 

annoyance'. iio also ordered the discouragement of le tsj.raa • 

which hu regarded as 'pernicious in its tendencies' and described 

in terms which clarify his objection to it:

1 Lesotho, S9/1/3/2: circular by Griffith to liasutoland 
magistrates, 30 Jan, 1872.
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It consists In the compulsory cultivation of the Chiefs' 
garden by tne enforced labour of any of the common people 
whom they may call upon, from time to time, to work for 
them without wages, wixnout compensation, and without 
their being allowed to plead any excuse, however reason­ 
able, for noncoiapliancu with tne requisition to labour 
thus arbitrarily (often most oppressively and injuriously) 
inflicted upon them by their chiefo.1

In addition, as he subsequently pointed out to Jouthey,*

when the custom of Letsima, which is one of long standing, 
was originally adopted by the Basuto Chiefs, it applied 
only to tut cultivation of one garden in each case, namely 
that belongin£ to the Great Wife of each Chief. Gradually 
however the application of the custom has been extended to 
the cultivation of all the garden lands of the Chiefs, 
which have consequently greatly increased in number and 
extent, the produce being sold by the Chief for hie own 
benefit* i'hus have the Chiefs established a traffic to 
their own advantage, upon the forced labour of the people; 
claiming for the whole of their arable lands the benefit 
of a custom which, arbitrary as it was when applied to a 
limited area, became well nign intolerable when extended 
to an almost indefinite because ever increasing number 
of gardens,*-

Magistrates, Griffith ordered in his circular, were to protect 

Africans refusing to take part in this custom*

The circular was partly the result of a case which had 

come before Griffith that month - ilotube vs. Makhebe and others 

- for assault committed on Motube by order of Masopha for not 

attending msopha's gardening session. In,,giving judgment for 

Hotube, Griffith had been careful not to speak out against the 

letsima system as such but only against the practice - a recent 

development since Moshweshwe'e death - of using personal violence 

to enforce it* But he promptly s^nt out the abov«s confidential 

circular to the magistrates. Although he had not publicly

1 Xbid.

2Cape, U.B.R., vi. 408-9: Griffith to Southey, 21 Feb. 1872. 
There is no indication whether Griffith and the other magistrates 
realized that the lutaiiua system was also used to cultivate lira 
lands, the produce of which was not the chief's private property 
but was given to the poor and widows. See J.M. Mohapeloa, 
Africans and their Chiefs (Cape Town, 1945)» p« 4»
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attacked the custom, the case aroused great interest throughout 

Basutoland and ietsie and Molapo both immediately objected 

(although, surprisingly, not Masopha, who caused the fines 

imposed on Makhebe and the others to be paid)* 1 Molapo went 

BO far as to let it be known in his district that he would fine 

any person who did not attend his gardening session and punish 

anyone who complained to the magistrate about such a fine. 2 

This alarmed Griffith sufficiently for him to write to the 

governor for instructions. The-reply took the form of a rebuke 

for acting 'somewhat precipitately in endeavouring to set aside 

suddenly and without reference to the several native chiefs, a 

custom of long standing in the country, such as Letsima. * It 

would, Barkly suggested, have been more judicious to have 

announced at the hearing!

that, while bound to protect every one from violence, 
you were quite prepared to hear what Hasupha might have 
to urge in defence of his claim to Motube's labour on 
the occasion. This would have afforded you an oppor­ 
tunity for showing that the sons of Moshtsh had en- 
oroached on the liberty of the people, and the result 
would probably have been to establish a right ol com­ 
muting whatever feudal service was really due into a 
trifling money payment, if the defendant preferred making 
such payment to working.5

These instructions resulted in Griffith directing hJU magistrates

to proceed with caution in discouraging the custom and to Inform

him of the views of the chiefs in their districts before taking

, U.-a.iU, vi. 408-11: Griffith to Southey, 28 Feb. 1872. 

2Ibid.. pp. 397-8: Bell to Griffiths, 17 Feb. 1672. 

^Ibid . , pp. 405-14: Griffith to Uouthey, 27 J?eb. 1872. 

4Ibid.. p. 436; Southey to Griffith, 16 Mar. 1872.

. p. 437. His suggested move was in the dual tradition 
of endeavouring to attach the people to the administration 
without too greatly annoying the chiefs, and at the sarnu time 
of drawing the people more into the money economy.
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any decided measures to suppress customs sanctioned by long 

usage.

This setback caused Griffith and his magistrates to tread 

more carefully thereafter. In Hoyember 1872, for example, 

special permission was obtained from the governor to allow 3ell 

to fine rather than execute some Zulu murderers in the Leribe 

District, ostensibly because Molapo had made special representa­ 

tions on their behalf that they had been left in ignorance of 

the nature and force throughout Basiltoland of the new regulations,

but also because the execution of the murderers would probably
o 

have resulted in bloodshed. It was this case which prompted

Griffith to issue a circular on the subject to the Basuto on 

17 December 1872, explaining the new capital punishment regula­ 

tions, Significantly, it was a copy word for word of Theophilus 

tfhepstone*s 1850 circular, in which the diplomatic agent to thw

Natal tribes had carefully made use of African law concepts to
•5 

explain the alien provision to the Zulu.

everything possible was done to decrease the people's 

feeling of unfamiliarity with the new court procedure. Griffith, 

in 1873 when writing to Holland, stated: 'in Civil Oases, all 

the Rules of Court apply, at the discretion of the Magistrate, 

and with due regard to the circu-astances of the country', which

^Lesotho, £9/1/3/2: circular from Griffith to xiasutoland 
magistrates, 11 June 1672. Letsima continued to be a respectable 
enough institution for Griffith in 1b73» wh«n trying to recruit 
labour lor the railway works near Port ^lizabeth, to use the 
concept of letsiaa to convey to Letsie that the iaeuto haa an 
obligation to provide labourers for the government. See j.tid.. 
Griffith to Letsie, 20 May 1873.

2Cape, N.A. 150: Griffith to bouthey, no. 38, 16 bept. 1c372. 
See minute of 21 Oct. 1372.

.. Griffith to Molteno, no. 109, 17 Bee. 1b72. 

^Lesotho, 39/1/3/2: Griffith to Holland, 23 Juno 1873.
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left the magistrates with plenty of discretion a^ to now they 

would try casea. Griffith, for example, always invited oiliefs 

and counsellors who wore present at trials to speak in court. ̂ 

J*or the same reason, (and because of the importance of negotia­ 

tions with chiefc), care was taken to try to obtain competent 

and trustworthy interpreters, a difficult task since the 

missionaries bad given all instruction in the vernacular until
o

the Jritish took over the country. Therefore in 1ij?7 it was 

agreed to give clerks £50 extra if they were proficient enough 

to act as interpret era, sinc« no officer other than those who 

had grown up in the country had succeeded in acquiring more 

than a very imperfect knowledge of thu- notoriously difficult

To further discourage the feeling amongst the Basuto that 

the administration was a strange and unfriendly . foreign- 

import imposing inexplicable laws, Griffith also took over the* 

Basuto custom of holding national meetings to discuss tbt laws, 

at which every raale member of the nation was free to speak 

irrespective of rank* Holteno was rather dubious of this move, 

disliking the idea of large gatherings of Africans, but Griffith's 

reply listing the advanta£es to be gained fron such meetings 

overwhelmed all argument. He pointed out that according to 

national custom whatever was said or done at pitsos acquired 

the stamp of authority; that attendance at these meetings by

Cape rarj.. Papers* G,47-d2, p. 158: Holland to Orpen, 13 Mar. 
1882.

2Theal, History of South :.frica since 1795. vi. 335.

^Cape, K.A. 274: Holland to Brownlee, no. 90, 18 Oct. 1677, 
Brownlee's minute.

40ape, K.A. 272: Griffith to Molteno, no. 88, 27 Aug. 1673.
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chiefs waa regarded as their acknowledgement of that 

subordination to government, and 'as the coupon people are 

allowed to speak, they also are enabled to assert their position 

as subjects of the Queen, having equal rights with the Jhiefs 

to protection and otner benefits conferred upon the country 

by the Govern^nV; that by holding all such meetings, govern­ 

ment acquired prestige as buin& able to sumon the only real 

national meeting in Baautcland, while at the same time making 

the oJ&suto feel that they had a say in how the country was run 

and that the government cared about their welfare; that it 

thereby acted a& a safety valve, enabling men to coMnunicate 

their ^rievunoes publicly to the government, and ^tn^^ated an 

infectious spirit of loyalty which could be used by government 

to influence the people in favour of desired projects. At each 

of the first few annual pitsos. which lasted a full day ending 

with three cheers for the Queen, the regulations were read 

aloud and objections to them and the governor's agent's rulings 

were expressed, answered, and occasionally noted with a view 

to alterations in the matter. By 1874 Griffith could report 

that the annual pit so was attended by all the principal and

other chiefs, he-adi&ua, and common people from even the remotest
p 

parts of the country.

Light of ifoautoland. noB. 10-12, uct.-Dec. 1875,
p. 47. There art;, however, indications that the Basuto becane 
increasingly disillusioned with the extent to which they were 
able to influence policy through the p^tso. For example, at the 
1875 nit so one tribesman demanded: f l want to know what answer 
the Queen has ever sent to our misgivings expressed at these 
annual meetings? And yet I have often heard misgivings expressed 
but never any answer. 1 See Cape Parl. Papers. G. 16-76, p. 15.

20ape, N.A. 272: Griffith to iiolteno, no. 100, 14 Oct. 1374.
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Pitsps were also held to discuss special issues, which 

ensured that commoner's views were known on such matters and 

that information was not withheld from the people by dis­ 

satisfied ohio £3 : aiits aleo achieved by the magistrate sending 

policemen or himself visiting the- villages to tell the people 

of controversial matters. For the sane reason there was also,

for coauaonors ac well as chiefs, free access to the governor's
2 agent and magistrates.

Whether it was the result of deliberate policy or not, 

the ^asuto's feeling of familiarity and identification with the 

administration would have been further increased by the gradual 

appearance in. its ranks of youn£ men wiioae families were known 

to the .basuto and whom they had often known as children. In 

1371 -dell's son, Charles G-eorge Harland Bell, was appointed 

clerk to his father, and in 1873 his brother, Fitzwilliaoi Bell, 

was appointed clerk in the district of 3e-rea. .Both young men
•x

^ 3otho. Shortly thereafter Charles Maitin, who had been 

born in Basutoland, the son of one of the French Protestant 

missionaries, was appointed clerk to the assistant resident 

magistrate of the Thaba Josiu District. He not only spoke the
K

language perfectly, but could both read and write it. In 18T7

ij.g., Cape, N.A. 273* Austen to Griffith, no. 73, 11 Mov. 1b76, 
encl. in Griffith to tfrownlee, no, 54, 14 Kov. 187b.

2This right was liberally exercised; r?ee e.g., Gape K.A. 276: 
Griffith to Ayliff, no. 22, 5 *'eb. 1679; Bavies to Griffith, 
15 ^eb. 1679, end. in no. 7, 4 Feb. 1879.

5Cape, fi.A. 274: Holland to Ayliff, 28 Dec. 1677.

^Pierre-Joseph Maiten, b. Switzerland 17 June 1616, d. Ladybrand, 
South Africa, 1 ,»pril 1903. Arrived in Basutoland 1B42.
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Surmon's "brother, Janes Gordon, was appointed clerk to the 

magistrate at Mohales Hock. In the same year .-.rthur Darkly, 

a relative of Sir Henry Larkly, the ex-governor of the Gape, 

was appointed as magistrate for the Berea District, a fact 

which Masopha announced with soxae pride at the 1677 pit BO after 

Sir Henry Barkly's farewell letter had been read to the nation:

I thank the Government for my new magistrate (Mr. Barkly). 
xte is the son of "ttamabekebuke" (glittering uniform), the 
author of this lutt^r, and the Govurnuiont hay given him 
to me,'

187t> uharlos -Dull had been promoted to the rank of inagistrate, 

and both he and the clerks mentioned above each served in a 

number of districts throughout the country, often as acting 

resident niagistratcs.

An increasing number of ufricane were being brought into 

contact with the- administration by the creation of now iua&is- 

tracies: the assistant eagle trate of Thaba Jbosiu District was 

moved to Mafeteng soon after the administration was established, 

and in 1b77 a separate magistrate of X'haba Bosiu District was 

appointed, to relieve the governor's agent of that responsibility, 

.in the same year an assistant magistrate was appointed to the 

Cornet Spruit District, based at Quthing, afi Austen had found

his district too big for iiii^ to be able to exercise more- than a
2 nominal control over part of it. ^iLiultaneously, as the

magistrates were extending their control, the great chief c were 

losing theirs. AS each of the. great chiefs was assigned a

Parl. Papers. C.17-78, p. 24. 

2Cape, IT.A, 273: Griffith to Browniee, 9 aept f 1876.
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district, he ceased to be a national figure to a large extent 

and lost much of hie power in districts other than his own. 

This had the unfortunate- effect, BO Let si e claimed, of under­ 

mining his control over his more rebellious brothers, 1 but 

also undermined the-ir ability to unite the whole nation in 

rebellion.

On the other hand, the preotlgc and power of the raa^istrates 

continued to increase. Although sheer weight of numbers meant 

that magistrates still exercised control only by virtue of 

African concent, they had acquired the means to enforce their 

decisions where .nforcerient would not arouse large acalt public 

defiance. In 1372 Griffith had established the Basutoland 

Mounted Police Force, 2 paid for from the steadily rising hut tax, 

to replace- the sixteen privates of the Frontier Armed and Mounted 

Police-, who had formed the entire police force in Basutoland 

after Griffith took charge.' Magistrates also had the> often 

effective threat of withholding the hut tax percenta£u when 

dealing with obstinate chiefs, since after Griffith took charge 

all chiefs, petty chiefs and headmen or others who made them­ 

selves useful to the magistrate in each district in collecting 

hut tax was paid according to the macistrate's recoraracndatione.^ 

In addition coranioners found that they were able to defy their 

chiefs on certain issues with effective government support,

Gape, i*.,i. 281: Letsie's speech in minutes of pit so held on 
16 Jan. 1682, encl. in Urpen to Saner, no. 2/377, 25 Jan. 1882.

2For details, see- Tylden, The Rise of the Basuto. p. 232. 

5Cape, U.B.R., vi. 412* Griffith to Jcuthcy, 27 Feb. 1872.

^Lesotho, 39/1/3/2: circular from Griffith to resident and 
assistant resident magistrates, Basutoland, 22 Apr. 1b73.
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und^r the- regulations not onl^ lesser chiefs, but even 

Koshwebhwe 's sons and tlu.- paramount hiu&clf could be charged 

in oourt £jad fined, or even whipped and imprisoned. ̂  -n civil

suits as early as 1S72 chief 3 were being siLu-iiGnsed for debt by
4coroners. Covenant power also hau the advantage over that

of tiu; chiefs of extending to areas where- the chiefs had never 

had any authoiit^ without re- sort ing to raids, notably for ob­ 

taining redress against Orange Free itatc and Cape s^ttl^rs.^

Ivor was tlie Government clow to realize the active assistance 

the forces of western civilization were rendering in drawing the

people away frou tueir chiefs. Apart froiu wncoura&in&

missionaries and education, with particular emphasis on
7education of girls, Griffith successfully advocated the appoint­

ment of district iiie-dical officers on the grounds that the 

"barbarous superstitions' of the 3asuto could best b^ destroyed

Jbig-nt of jJabutoland. nos. 2-3 1 ^eb. & Mar. 1d75, p. 12,

, li.A. 283: minutes of pit so. 25 Apr. 1o83t encl. in Blyth 
to ^auer, no. 41/63* 27

By February 1879 eight of Moshweshwe's sons had been in prison, 
according to Letsio. ^ee Gape, N.A. 276: Letsie to Austen, 
9 Feb. 1379, encl. in Griffith to Ayliff, no. 31, 19 ieb. 1o79.

. 27-73,

^.g. f Lesotho, 39/1/3/2: Griffith to President of Grange Free 
State, 30 June 1673.

b Iht government in 1671 agreed to subsidize mission schools and 
tried unsuccessfully during the next few years to set up secular 
schools, uee Lesotho, ^9/1/3/1: Griffith to vasalis, 14 >-ct. 
1871; Oape Parl. Papers. G. 27-74, p. 26: Griffith's report for 
1871.

7educating women was regarded as a means of attacking polygamy,
the levirate, t*it- sororate, woiuen's status in tribal law as

E erpetual minors, and various other customs which were regarded 
y ^he /uissionaries and adiuinistration as degrading, ^ee e-.g.,

ibid.; .Littl.. Llgiit of ^asutoland. noa.2-3, *'eb. & Mar. 1875t 
p. h;.
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by teaching the people 'the absurdity of the modes of cure 

resorted to by their witch-doctors. ' 1 By the end of 1870 the 

appointment of three district surgeons had been authorized, the 

surgeons to be stationed at Leribe, Maseru, and KohalcB Hoek 

so as to heve ac vicl, an influence as possible. 2 Thes.. district 

eur£t,ons would, incidmt&lly, have been another source of informa­ 

tion to the ciatiEtratcs on local opinion. Their work brought 

them into clocc contact v,ith people from even remote villages, 

and tii-. evidence showc th:ia to have be-en in touch with the 

^agiLtratts. On.., Dr. Henry Taylor , was actually the son-in- 

law of Major Bell, th, raagictrate in his district.

Despite what th-. missionaries bitterly described as thu, 

iiacuto's servile respect for their chiefs, almost bordering on 

superstition, 5 it seems clear that in a eurpricingly short time 

the £-overiro£nt h&d ouccessfully won over the support of the 

people,for ite challenge to the chiefs' authority to settle all 

cases proved increasingly effective. Griffith in hib 1673 

report in the Gape Native Blut, Book gave a clear picture of the 

opposition the magistrates faced in 1871 and how they wort able 

to overcome it:

At first very few Basutos brought their cases before 
the iiiagictrate-s, mOL»t of them being deterred by fear 
of the chiefs, who fore-saw the loss of thtdr power. 
The people were -caught to believe that the iaagistratts 
had comt to subvert all their cherished laws and cuBt 
Thty were told that although the white uan «ui^ht b« 
clever enough in many ways, ha never could understand 
and grasp the- merits of a native case as these chiefs 
could•

27>s Griffith to i.olt^no, no. 106, 10 i 
2^bi'i . . Crriffith to lirownlee, no. 73t 11 T̂ ov , 1676. See 
.urownle e ' c

ittle Liriit of £>asutoland« no. o, AU&. 1b72, p. 'J>2
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Gradually, however, by dint of perseverance and
and by a judicious mixture of f or clearance 

and severity, the magistrates bucceed^u. in winning 
the confidence of the common people. These began to 
find out that the Government waii their true friend 
and protector against the arbitrary and unjuat acts 
of their chiefs, ..very case which v.ac decided by the 
magistrates was duly canvassed, ana increased the 
prestige of the Gov,rru.oit. Prejudices be^an to dis­ 
appear, and many people openly supported the Goveinment; 
those who did uo prominently being jeered at by the 
chiefs as "rebels and turncoats".»

The statistics for a magistracy give some idea of the increase 

in government strength: in the sub-district of Thaba uosiu 

some thirty civil cases were heard in 1672; in 1673 aixty- 

sii. 'A much larger number of cases, principally of a petty 

character, were scttle-d amicably out of court, on the r^commenda- 

tion of the laagistrate. '* By 1b?B the acting governor's agent 

was able to write to the secretary for native affairs that the 

«*fricans brought most or all of their cases to the magistrates, 

while Kolland could add a few months later: 'raost if not ail 

the headmen art loyal supporters of the Government, and would 

refuse to join the great chiefe in any covoaent hostile to the
A

Government.' altogether, the sovernfflent 'a divide and rule 

policy with regard to both chiefs and people had been ox trembly 

well iiianagud. After soaae initial wavering, the iiasuto had 

loyally assisted the government in the face of the Langalibalele 

revolt? had remained qui<rt in 1876 when Ht-heniiah, Hoshwc shwfc' s 

influential aon in (iriqualand -ast, was ciiargfd with inciting

Parl, Papers, G. 27-74, p. 22.
2- ., . .

5Cape, K.A. 275: Bowk.r to .^liff, no. 25, 1b Mar. 1878 

^IbicU. Rollana to ^liff,,a:io. ^7, 20 July 1o76.
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rebellion and faced a delated and lengthy trial, ana, apart 

fro::; the Quthlng District, had not become evua restive when

the ^astern frontier of the Colony rose in revolt in the 1677-6
2 war. Asked by the {government in 1873 for his opinion as to

why Lctsic had remained loyal then, Holland &ave as th.. first 

three reasons Letsie's realisation that it was not in his 

interest to rebel, the friendly and confidential relations 

between hia and the government officers, and 'the- conviction 

that the large majority of the ptopl. were loyal and 

with our rule and w[oul]d not support a re-billion.' 5 

remaining reasons he suggested were fe-ar of the I 

the Basuto's own natural p^ ace-loving disposition coupled with 

widespread mieeionary and civilising influences, and tilt lucra­ 

tive state of the grain trade.) In dlscuesin^ the possibility 

of a general Basuto uprising, he added that:

no Luch couibination could be found or carried out except 
through gross mismanagement on our part, preceded by iais- 
£overnaient and consequent unpopularity, ^s long as the 
personnel of the Government commands respect and is duly 
supported by the indispensable display of material force, 
so long will we possess the confidence and respect of 
the people.5

It is interestin£r in this context to note J.H. 3owker's 

comments of 18 April 1876 on his return to Basutoland as acting 

governor's agent to relieve Holland aftojr an absence of seven 

or eight years:

Partly it seems because the Phuti, the clan occupying -chat part 
of 3a9utoland nearest Griqualand ^.ast, had no sympathy with 
ftehemiah's land grievances. Austen however took no chances, 
iiiiiuediatyly visiting Hoorosi and various petty chiefs to explain 
the cause of Ileherniah's apprehension, be-e Oape, !i.A. 21!>i 
Aust-n to Griffith, no, 73, 11. ifov. 1076.

2Qape, N.A. 274: Holland to 3rownlue, no. 9b, 24 Oct. 1b77; 
Caoe Parl. Papy-rb. 0,17-7ei, p. 4.

50ape, N.A. 275: Holland to Ayliff, no. 36, 19 July 137&. 

4Ibid.
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There is one point upon which I think the public have 
formed an erroneous opinion, and that is that the Basuto 
chiefs have lost their power and influence. It is true 
that our plan works well, and the chiefs do not dis­ 
courage the introduction of law, or their people resorting 
to the magistrate's courts, as it releases them from a 
large amount of work, and the percentage paid them out of 
the hut-tax is equivalent in money. .but in uvery other 
way their attachment to tiic chJUl's is quite ae strong as 
wnen 1 took over the country from Moshesh in 1o68. Tie re 
are a few time-serving vagabonds, who will betray their 
chiefs to-day and their magistrates to-morrow, bat the 
uass of the people are in all matters of state, as much 
devoted to their chiefs as in th. days ox tilt old chief; 
consequently the introduction^ of any new syotc.ni must be 
most cautiously done, and every preparation for a united 
opposition seen to.1

This opinion appears directly to contradict all tn^ other evidence 

available, so the question must be asked whether xSowker was likely 

to have been able to form a clearer view of tik, situation than 

the magistrates on the spot. This seeme improbable. He had 

been in charge of the country for only two years some seven 

ye ere career when conditions wer-. vury different, and when he 

wrote this letter had beui back in I3asutoland just over a month, 

most of which he had spent campaigning in the wildest and most 

lately controlled area of Baeutoland. Griffith, when he wrote 

his detailed account of how otises were gradually drawn away from 

the chiefs' courts, had already been governor's agent for over

two years and was describing a process in which he had actually

2 participated. The only indication in the early annual reports

of the magistrates that the increased number of cases brought 

to the iaagistratee was with the consent of the chiefs comes from
* -f

'e report for 1b74,^ by which stage Molapo was anxious to

Parl. Par)era. A.49-7^, pp. 30-31: ^owker to ,iyliff f 
16 Apr. 1b?B.

2 See p. IV! above,

Parl. Papers. 0.21-75, p- 6.
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stand well with the Gape authorities. All other reports for 

the early years speak as if the chiefs opposed their loes of 

jurisdiction. The judicial situation Bowker described in 1878 

was almost certainly the result of the chiefs being worsted in 

the earlier struggle to win over the peoplu, and not an indica­ 

tion that they were more than resigned to their loss of juris­ 

diction^ If thia is correct, it seems Bowksr was probably 

misled by his short and superficial observation in an unrepre­ 

sentative cornur of ^abutoland into overeaiphasizing; the degree 

of attachiaent of tilt people to tht- chiefs.

That there was attachment cannot be denied. Traditional 

loyalty to the chiefs was deeply ingrained, and in 1678 Arthur 

Barkly could still write of 'the slowness with which some among 

the natives have emancipated themselves frora the control of their 

chiefs, though aware that thuir power to enforce obedience has 

long passed away.* That same year kolland and Davies, faced

with a riotous and seditious village meeting held by three

2 chiefs, ' decided they would have to hold a public enquiry

rather than a trial: 'We knew that however loyal the people 

might be they would shrink if celled upon to incriminate these 

chiefs.* And Canon Wlddicombe, the Ohurch of .un^land missionary 

at Leribe, has left evidence of the flourishing state of the 

institution of leteiaa despite official disapproval. But

- iP G» 17-76, p. 7«

"Gape, A .A. 275s Holland to *yli£f f no. 47, 17 aept. 1878. 

, Jfcurt^cn IcarL in Jasutoland. pp.
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the magistrates, including'Holland with his long and intimate 

acquaintance of the Basuto, were unanimous throughout their 

reports on the slackening of the chiefs' influence and the 

preference of the people for Cape rule. Unless the entire 

administration was guilty of consistently closing their eyes to 

the true state of affairs, it would seem that Bowker was mistaken.

So successful a challenge to tribal custom in such a short 

period of time gives rise to the suspicion that the magistrates 

were perhaps not enforcing those aspects of the regulations most 

unpopular with either the chiefs or people. But sufficient 

records survive to show that this was not the case. As mentioned 

above, chiefs were tried in court, and on the even more sensi­ 

tive question of land allocation, Griffith acted firmly despite 

periodic protests and attempts at obstruction from the chiefs. 

He did not claim the exclusive right to allocate land, but 

insisted on ultimate control. As he explained to a complaining 

Letsie,

the Government has never interfered with any old kraals 
and in the allotment of land the Chiefs are expected to 
consult the Government first; and the G-oveminent reserves 
its right to interfere where a 0-iief is acting unjustly 
to the people, or trying to cause disputes between people, 
as is often the ;case.2

He and his successors duly interfered in various cases where
•5 

chiefs tried to drive men off land allocated to them, and

adjudicated in disputes over land rights. There is also 

evidence that on at least one occasion Griffith used his power

See p. X2>6 above.

2Lesotho, 39/1/3/2: Griffith to Letsie, 19 Dec. 1872.

5£.g., ibid.. Griffith to Nehemiah, 9 Sept. 1871; Griffith to 
Masopha, 9 Sept. 1871 and 30 April 1873-

4(jape, M.A. 272: Kolland to Griffith, 23 June 1873; Lesotho, 
S9/1/3/2: Holland to burrnon, 13 Sept. 1875.
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to locate people himself. Furthermore, he obtained a ruling 

from the secretary for native affaire that the wood, reeds and 

£rasses highly valued by the Basuto for such uses as thatching 

and baeket-raaking should be considered as transferred with the 

land to the queen; patronage- in distributing them was no 

longer a right of the chiefs but a privilege delegated to them, 

by the £OVeminent, which would be removed if abused.^ At the 

1374 annual pit so this was announced, to the-: peoplr , presumably 

much to the irritation of the chiefs, who had b<>«n able to 

exercise a &reat deal of power through their patronage and had 

lately used it unfairly to oppress certain government supporters.

Surviving evidence, though scanty, also shows that a blind 

eye was not turned to regulations as galllni; to commoners as to 

chiefs. In 1376 the Little Light of Bafeutoland was able to 

report of oircucicirjion:

we are happy to state that the Maristrateo connected 
with the -iiritish Government in tnie country, do their 
utmost to put it down. They £;eise every opportunity to 
help the ohristlans whose c&iluren art; GOiietiuies ~nticed 
away to be circumcised* They commend the parents who 
forbid tJaeir children to go to the rite, as there is a 
law giving the guardian such authority,4

5 
The right of a widow to eratody of her children, and of a girl

to freedom to laarry against her father's wishes once she had
£

reached the age of majority were enforced; infanticide and

3

275: Holland to Ayliff, no. 47, 17 Sept. 1878. 

&, i4*A. 840: Brownlee to Griffith, no. 143, 3 July 1873. 

• 272: urifi'lth to A*ioltuao, no. 1U>, H ̂ct. 1674. 

\Uittle Liftnt of i^asutolaaa, no. u, Jun^. 1o76» p. 25.

Uriiiith to Austen, 19 «)au. 1o74.

f. 
Lesotho, b9/1/]J/2j Griffith to iiell, i»eo. 1674. The father
in thin case was •kij
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concealment of birth were punished, and imprisonment was
o 

frequently used as a punishment.

So successful was the administration during this period 

that magistrates were able not only to enforce the 1871 changes 

in tribal law and oubtorn, but also to extend th^ir scope. In 

June 1872, as a result of the Basuto chiufa 1 petition for the

vote,-5 the Cape House of Assembly appointed a select committee
»,

to consider and report on the Basutolanct regulations. 4 It 

recommended a number of changfs f but J.i-1. urp^n, the chairman^ 

persuaded it and the iiou&e of ^ssduuly tiiat a more tnorough 

knowledge of Basuto law and castor was required before- the 

regulations could be altered. As a result, the governor in 

August 1872 appointed Griffith chairman of a special commission 

consisting of the magistrates of liasutoland to inquire into and

report upon the laws and customs of tise Basuto, and on the
K

operation of the regulations established for their government.

The commission sat iron only 3 to 10 December 1872, probably 

because it was considered unwise for the aagistrates to leave 

their districts for more than a week, and took evidence from 

two missionaries and nine Africans, including a brother of

j
above, p. I^H , footnot

~.£., Oape, ti.A. 21'$: Bell to uriifith, 21 1> Jan. 1o7t>; Griffith 
to Brownlee, no. 61, 22 Dec. 1876.

^Although Auste-n subsequently produced evidence to show that the
chiefs had not wanted such an enquiry. «^e ^a^^ ~arl. Papers. 1b73» 
Appendix III 9 Special Oommission on the Laws and CiiBtoas of the 

pp. oo— 7i oupplwiavsntary pap^r fcy

as era. .^.16-72: iCuport and ^videncu of tho Select
Gor/imittee of the House of Assembly on Regulations for the future 
Government of

Parl. Papers. 1675, Appundix 111, report and .viavaaoe of 
the Special JoiMiission on the Lews and Customs of the Basutos.
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Moshweshwe, the Paramount Chief Letsie, and three of his half 

brothers, two of whom had received part of their education in 

Cape Town. Of the- nine, three were Christians (including 

Moehweshwe'a brother) and one a church attender althougn not 

formally converted. Only two of the nine were- not chiefs, 

one being a counetllor sent by the semi-independent chief, 

Holetsane. There- was no representative of the- Okief Moorosi 

of the Taung, whose custom differed sli^tly froiu other clans 

in .oasutoland, and the predominance of i-loehweshwe 1 *.: family — 

£lve of the nine ..frican witnesses - raaic^a.it even aiore dubious 

that all variations in tbu law throughout Basutoland were noted. 

The £ulus resident in fiolapo's district, for example, would 

almost certainly have retained come aspects of 2-ulu. tribal law, 

but the regulations recommended by the commission were to be 

applied to ail .^fr leans living in liasutolanl.

On the Laain institutions involved, although opinions of 

the- value of cattle marriages and polygamy varied, there was 

unanimity on the lack of value of circumcision schools. How­ 

ever, closer investigation shows that of the seven men who were 

asked their opinion of tht, matter, two had not been circumcised 

and another was the paramount chief, vhode father had temporarily 

abolished the custom? two others were Christians, one a church 

attender, and one a counsellor of the Christian chief, Moletsane, 

who bad abolished circumcision for his tribe. Luckily the 

magistrates knew their districts and although in its report the 

commission recommended that circumcision ought to be abolished 

ae soon as poe&ible, it added the warning that

1 Also spelt 'Morosi' ana 'Mcirosi 1 by so^ nineteenth century 
writers.
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at the same time your Commissioners consider it to 
be their duty to point out the inaavisability of 
dealing roughly with this custom, bad as it is, 
for in the districts of utribc, Berea, and vornct- 
spruit very large numbers of the chiefs and people 
are staunch supporters of it, and would probably 
strongly resent its suppression. Therefore great 
caution will be necessarv in any steps which are 
taken for abolishing it.'

Together with 'lebollo 1 or circumcision, tlu- coicuaission 

classli'iud polygamy and f :aarris£c with cattle' a& th-. customs 

which appeared to bo 'most .injurious to the people, morally* 

socially, and politically, and to retard thun in. the progress 

of civilization.* 2 it believed thv latter two to b too 

finnly established to be abolished easily, but that over a 

long period government and missionary influence would lead to 

their disappearance. In this it explicitly disagreed with 

tho missionaries who gave evidence and who, according to the 

coiamission, wished to aake Ohristianc of the Africans, by 

legislation; in contrast the commission believed thie must 

result from conviction, although th*. ^ovurmacnt should, at every 

pob&ible opportunity indicate to the *Ja&uto that it did not 

approve of 'these- heathenish and barbarous customs*. It was 

fortunate for basutoland's tranquillity that the 'expert evidence' 

of the missionaries was given before men with some claim to 

expert knowledge tneuu* elves, ana who also had the responsibility 

of enforcing their ru commend at ions.

Cn a more detailed level, the comisaion recoioaiended a 

number of changes in the regulations, as a reeult of the

Parl. Papers, 1d73, Appendix ill, ilepcrt and evidence of 
the special Uoiii^ission on the l^awa and OustoiBS ox the- Basutos f 
P» 5»

o
Ibid., p. 5.
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magistrates' eighteen months experience with them. To make 

magisterial justice less arbitrary, they suggested various 

amendments in th<j review and appeal procedures which would 

accord more nearly with the tribal law position and so appear 

more jjst to the tribesman. 1 xhese still did not meet Orpen's 

criticism in hie appendix to ti*^ select co/auiitte-fc's report:

In Jasutoland, with itc scant -urop^an population, the 
magistrates have little Loci^tj, L&V»~ witii ^Ecii other. 
Tnu few ^uropcans there ar^ on t.-.,rms of perfect social 
equality and inti^at^ intercourse; - a few gc-ntlv-mcn 
constantly at each others' houbja. /in appeal from one 
to the other of them is not, on constitutional grounds, 
a .jufflciuit tiling, though I believc iir. urifiith to 
bts one of the oeat constituted .^indb x know to bi.ar the 
strain.^

But th_ continued inability of the Oape courto to administer 

tribal law legally left very little alt erne, tiv e .

Of the other innovations suggested, the most i-nportant 

wei"^ tiios^. dcalin£" witn the marriage regulations. The com­ 

missioners found it necessary to draft an entirely now set of 

regulations for various reasons: they were making several 

important innovations safeguarding Uhriatian marriages from 

tile effects of tribal law marriages, while bowing to the need 

to abolish obligatory registration of marriages and the compul­ 

sory removal of a widow's children from her custody if she re­ 

married. The innovations in the draft marriage regulations 

were all designed to »=aee the path of the Basuto who wished to 

follow in the white man's ways. Civil marriage, as opposed to 

t; by a Christian minister, was made legal 'in order to

.but bee fell's attack on tJa^s^ provi^ion^. iu jl u », C.17-7B, 
pp. 5-6.

2Ibid.. A.18-72, p. 17: appendix A.



meet the oaso of many people who are unable to get married 

by a Christian minister, either because they are heathens or 

under ohuroh discipline.' 1 Uoth civil and Christian marriages 

were to confer on the parties and their children the same 

rights as marriages contracted under the inarria^e lava of the 

Oape Oolong- - a aove re coma end ed by ftabille to prevent the 

cJaildren of converts being claimed by heathen relatives. For 

the eauie reason, where; a coaple wt-ro converted and remarried 

by Christian rites the children of their tribal law oarriage 

were- brought under Cap 2 ^arria^;.. law. However, some provision 

way made to pruvurt the children of Jhri3tian and civil law 

marriages claiming to be the only legal heirs, to the exclusion 

of children of earlier marriages by tribal law to other wives, 

in the event of their father dying intestate: ouch estates 

were to be administered according to the relevant Jape ordinance

'in oo far ae it shall be deemed applicable to thu circumstances
2 of the country. 1 The coiumibfcioner& aleo believed the Basuto

should be giv^n the right to make wills, a feature virtually
X

ujoknown in tribal law. y Presumably to pr^vtnt coiaplications 

when applying Gapt law, the a^e of uiajority for all Basuto, 

tueja and women, was fixed at twenty-one years of age.

Provision was also made for granting divorces in cases of 

people married £ffcter according to tribal law or in civil law or

Uap..c Parl. Papers. 1o?3> appendix 111, Special Oo.arajj, alon on the 
Laws and Customs of tne Basutoo, report, p. 6.

2Xbid.. p. 10: s. B, 11.
3̂ According to the evidence taken by the commission, the only man
known to have xiade an (oral) will was Koohwi..rhvie. uowever, the 
chiefs Letsie and Jobo both favoured the idea.

was the origin of a similar provision in the Transkeian 
ie-rritcries soiac yearu later* ^tani'ord inaccurajo^^ believed 
it to originate from the- 1863 Gape Native Laws ancBcomiaission.
i^ee i%cquarrie, iJei^ini^CenceSi p. 100,
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Christian ceremonies, a point which had been overlooked in the 

earlier regulations, to the distress of the missionaries. 

Mabille had shown that many men regarded a Christian oiarriage 

as 'something like a joke 1 , 1 a way of acquiring a wife without 

having to pay bohaJi, until a more valued wife- could be afforded. 

Despite promises not to laarry any additional wivty by tribal law, 

dany JH-n did, and the second wife was then regarded as the 

principal on^. The uiiasiomrics w^-rc naturally anxious to 

prevent this, but when Griffith had drawn the £ovcrnor's atten­ 

tion to it in 1671, tb... governor nau tnoueht it too radical 

a charge at that tliit. 2

On the other hand, the commission bo-w^d to the need for 

increased access to the courts in disputes arising: out of 

marriages by tribal law: as recoraiauidod by the seloct committee* 

it abolished the ^issionary-ineti. jat^d obligatory registration 

of nitrriages. The pagan majority of tl.u. population had never 

registered thoirs; 'the consoqucnce 1 , the coimaissioners reported, 

f is that thoe.e ptopic arc now obli^ad to c'O to their chiefs with 

their oabc-3 of disputed dowry, our courts being1 cloeud to thon. 1 ^ 

As this directly conflicted with the policy of weaning the 

people from thy chiefs 1 courts, the commissioners recommended 

that registration should be optional* But since they offered 

no new incentive to register a marriage, the new provision was 

unlikely to have any effect beyond legalizing the existing

4
Cape, U.B.&., vi* 2^1-o: Kabillc's btut^^eiit ^nel, xn Griffith 
to Barkly, 1 Sept. 1671.

«. vi. 30y* iiouthey to Griffith, 18 Sept. 1871.

.O&pe Parl. PapcrB* 1373, Appendix III, Special Commission on 
the Laws and uustoios of the ^a^uto^, report, p. e.
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situation. However, it was felt necessary to retain obligatory 

registration for Christian and civil law marriages, so the 

minister or officer performing the ceremony was given the power 

to register the marriage, to save the parties involved what was 

often a long journey to the magistrate's office. *nd the 

provision was to apply retrospectively to legitimist some earlier 

registrations by Hiiscionaries. 1

Another suggestion of the select committec was adopted by 

the co.aiaifcs'ionery, probably for humanitarian motives; they 

recommended that it should, no longer be obligatory to remove a 

widow's children from her custody on her remarriage. The re­ 

drafted regulations provided that in tribal law marriages not 

only guardianship but aleo custody should in future be regulated 

according to Basuto lav and cur. torn. This is the first positive 

indication thai anyone drafting a set of regulations for Basuto­ 

land was aware of the difference; between these concepts, and 

even here the wording is slightly unclear. The overall effect 

of the recommended chances in the carriage regulations was to 

give the magistrates' courts power to hear virtually all recent 

cases arising out of marriages in Baoutoland; by far the 

greatest causes of litigation in the country had been brought 

within the scope of the- administration's control.

In the section on land and hut tax the conimiasion again 

recommended various innovations as well as changes. The 

changes were relatively minor, but in addition, freedom of 

movement was partially curtailed by making it obligatory to 

obtain a pass when leaving Basutoland and to report to the

Parl.
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magistrate of the district within ten aays the arrival and 

property of anyone entering the country. Failure- to report 

could be punished by a fine on the local chi^f or headman. 

Passes were already demanded by the Jape , but this was the 

first time such a limitation on freedom was to be imposed 

within Daoutoland; and chiefc were already expected to report 

the arrival of ambassadors from foreign chic-fa, bat not of 

every visitor* Both controls were probably introduced in an 

attempt to check stock theft, but would alco have .riv-in 1iie 

magistrates a greater ch-~ck on vJaat was COJLH& on in the country. 

Cn the other hand, such r^quir^cnt a were bouna to be unpopular, 

which would possibly explain the governor's earlier veto on 

Griffith's suggestion that a provision for passes b<-; included 

in the 1871 regulations . 1

The second major innovation in thiy sootion dealt with a

nettcr to which the chit.-fs had always objected, and vjould con-
2 tinue to do so when this new section camu into operation:

provision was made for the establishment of government pounds 

for stray stock. The position in Basuto tribal law was that

all straps were reported to the principal chiefs and eventually
x 

became their property if unclaimed, According to Holland,

*a good deal of petty stealing was thus carried on by them. 1 * 

Griffith had in fact soon after hii3 arrival in the country

Oape, U.3.&., vi. p13J ^outhcy to Griffith, £6 Oct. 1371.

^.g., Lesotho, ^/1/3/2; Griffith to Lt-tsie, 1^ .Dec. 1672; 
Jape, i*.A. 275 J petition from the chiefs enclosed in Holland
to ^-liff, no. 37, 20 July 11/7^; i*»^. 27o: ^u^t-,n to Griffith, 
7 ^lay 1879, end. in Griffith to Ayliff , 12 May 1ti7y.

•x
g.apfe .Par 1 • Pap e r s . 1875, Appendix ill, Special Commission on the

L ana •Jatto^fi of tlie Jaku/toa, evidence, p.

, II. A. 275: itollana to ^liff, no. y/, 20 July 1o78.
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forbidden the chiefs from claiming strays 1 and the following 

year had established a pound in Maseru for all stray cattle 

found in Basutoland, with Sofonia Moshweehwe as pound isaster. 2 

This prevented the chiefs from augmenting th,,ir herds by what 

thoj .-regarded ae their lawful right , ana the perpetuation and 

extension of government interference could not fail to be un­ 

popular with tht-ai.

However, although froia the start the coajai&w ion's report 

was in practice to act ae a handbook on tribal customs for the 

iia£:k,trates in .Ja&utoland in the bain-: way as i^aoL^an'a 1858 

j^oiapendium of i£a££i.r X?aws' and vuot0;-is wa& used in the uiskei 

and Trenske-i* there followed, an interval of over four years 

before the changes recommended by the couiuicsion we-re imple­ 

mented, much to the irritation of the ma£istrats s. After 

consideration by browniee and ^ucL. drafting and re-drafting by 

Griffith and the attorney general, the amended regulations were 

eventually pro-claiiiied on 1 July 1c>77« v " JvLthoujh there were 

numerous changes beyond those rtcoiamend^a by tix D-jlect coiamittee 

and specxLol coomiesion, iiiany were merely to close- loopholes in

: Griff itii to i»&tatolsind .iia^iL ti^ates and chiefs,
7 Sept. 1671.

2 Government liotice no. 2 of 1372, Baoutol&nd, published in Little
of Jjasatolana* no. 2, i ! eD . 1eJ2.

claiiaed that he oppOBeci tne laws because nitn would impound 
each other's cattle out of spite, and that it was difficult to 
uiecern which were r^al strays en a largu coi^Lonu^e, but Holland 
replied that he ha.d never heard of j3asuto impounding neighbours' 
stock out of spit.,, cUid that in fact Gtr^~ were- reported to the 
magistrates by the headcicn. See Cape Parl. Papers. G« 33-79 , p» 
32; vape, i*.^. 27!^s xcollanu to ^.ylii'i', no. j>7> 2C July 18?B, 
and encl. petition.

4Theal, History of South Africa since 1795. iv. 339.

. Cape Parl. Papers. G. 27-74, p. 37; 0. 21-75, p.llf Cape,
27^ s wrifl'itii to iirownl^e, no. j^j, 21 iVo. 1^7^; Cape 

Parl. papers* 0.1b-7b f p. 10.

bProclaaiation no. 44, 1 July 1B77-
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the wording of the laws or clarify tht intentions of the 

original legislators. flight alterations were loado in 

punishments and some changes were mde- in ^.ntencin& policy.

The section on Marriage underwent vury few changes from 

the- form draftud by the special coiiiiuis^ion, but one alteration 

is of interest, more for tiic influence it :iad in the Transkei 

than its effect in u»aeutoland. it resulted, frora a suggestion 

by Griffith wh^n re- turning a rougn draft of tru a,i : ndtd regula 

tions to Brownleu:

'ihi; only r^ulatiori wnica appears to jut to 
specific E; -lendm^-nt is Mo. 7 under the he- ad of jiarriages 
according to Jasuto JuktOiafc* or 'battle j.-larria^eci" - I 
think this clause ought only to provide for the registra­ 
tion of txie first wife - by this i^ans Wu should U- die- 
countenancing polygamy - whoroas by registering all the 
narria^cs of a polygon iat wt- are cncoorafcinfc this form 
of marriage - we enouM then b*s able; to eay, well, we 
ro- cognize your fir^t wife, but we cainot r.uo^niz^ any 
other s as vt don't approve of polysemy and therefore 
c-on't ;<ant to *LUOW rjay thing aoout tii^ otli._r

p 
x»rownlue had agreed and the su^gei;tion was -^boaiod in the

regulations , but would apparently' iiave b^en completely ineffectivG 

legally slnci the re^-ola tionc contained no provision that 

registration was necesoary for magisterial recognition of a

marriage; the courts could utill h&v*.= heard cases dealing with
f. 

all or any of the, ioarrlages of a polygauiist.^ ho important

Cape, 1J.A. 274 i Griffith to ^x-ownlce, no. 11, 1o ^pr. 1876.
As this suggestion was originally aade by Rolland in his 
memorandum, it is possible that he. ^&v^ trrix'fith the idea. The 
1875 missionary conference at Bloeiufontein, an account of which 
was published in the Littlv LjU-;ht_ of ^aoatoJland. uaa also advo­ 
cated this measur . L>f;ca Little LA/:ht oi ^r.sutoiand, nos. 10-12, 
Let .-Dec.

2 e;ap3, K.A. 274 J iirov;nlee ' s minute on Grixiitii i,o Jrov;nlee y
no. U, 18 Apr. 1878.

is not clear, however, whether this was realized* Both 
Griffith's attitude in the passage quoted abovw aud Uiat of the 
;aissionaries f annual conference of 1879 seem to indicate that 
with tribal law marriages the courts may in practice nave enter­ 
tained caste arising from only the first oiarria^e. See Gape, 

176: Dieturlen to Griffith, 24 *pr. 1o7y, uaol. in 
th to toliff, 27 Apr. 1879.
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changes were made in the special c Oianic sions ' suggest cd 

regulations on land, hut tax, pounds, passes, etc., and 

although the- trading regulations wer^ extuided, they dia not 

introduce any now principles which affected tribal law.

-But ont radical change \*ao *uade in the regulations as 

originally drafted by the co^i^ion: for the i'ir^t tiao 

provision wau uade to apply colonial lav; to the white section 

of the BasutolanJ. population, and in doing so the wholt 

policy on the conflict of laws shifted against the ^a 

it is true that some alteration wa^ required to uako logal the 

application oi Oape law in caset, between whites in xi^utolandJ 

it was inconceivable that African law should have been applied, 

and Bowker in his evidence before tht; select coiLaittee had 

admitted that he would navv, applied C.«^)c law illegally in such

caseo; but the n-w r^cula.tions provided tiiat CJapo law was to 

apply t-xctpt wiierc all partic-s in tiic case 'are what are

comiaonly called Natives, in which cast-; it may be dealt with
p according to Native law.' i'liis aeant tijat in a!3. disputes

white mt-n and Jasuto, oolonlx-1 law would apply* And 

the section went on to provide t:iat 'the proceedings shall, 

as near as may be, and so far aB circumstance a will permit, 

bo the eane as those in the Courts of iv.- aid tut Magistrates in 

the Oape Oolony. 1 This allowed a fair amount of discretion 

to the magistrate in how rigidly he applied colonial procedure, 

but the attitude to tribal lav; and proceuur- was changed at a 

stroke from regaining it as the normal law of the country to 

regarding it as a concession luade to the Africans,

Parl« rao-.-re. A.1o-72, evidence, p. 3
2Action 24.
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The regulations in general bear the oarks of 

professional drafting than any earlier Basutoland code, and 

undoubtedly strengthened the administration by meeting several 

complaints of the ^acuto, notably the compulsory registration 

of carriages.' *luo, by brin* in*.; marriage cas«s within the 

scope of the magistrates' eourto, th-.y further unu^ sained the 

rapidly- dwindling po>;,r of the chiefs 1 courts. Jut they also 

introduced several n, w c^oundw for complaint, especially the 

interference in the tribal lav of inlr.. ritance , th. l.fal 

sanction on Jlirittians marrying by tribal law while still 

Liarri.i by Jhristian ritca to anotii'.r wii^, and th,, application 

of colonial law in dispat-,a with whit.. ;/un. -vcn inor^ serious, 

by the int induction of Oape law a-{:> the basio law of the country, 

they pocr.cl a lon^-tcrn, thou£;h unrealised, chall'.-nf.'"- to the

However, the 3a^uto apparently accepted the new code, as 

had the.' old. At the .pit .so at whicl'i it waf- read to the 

nation, no objections were voiced except to tli-, on^ pound 

deposit re quired whtn lod^inc sui appeal. i^t despite each

^ wore indications; that not only the chiefs 

but the people were most unhappy with the changes introduced 

by the white nan. They might swallow their grievances for the 

other advantageo the new order £;ave than , but in a few years 

their traditional way of life was bein£ altered before their 

eyes and was no doubt deeply disturbing. missionary influence 

waa especially insidious and all-pervasive ; in his 1874 report,

•Jap> x';arl« ~; aaerp. u. 17-76, pp. 25, £4: T^ek.lo'e and 
Haiaatseatnana's sueGChea at the 1b77 annual pit.so t 1 Nov. 1877.
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for example, Griffith could write:

so deeply has the leaven of Christianity penetrated 
amongst the Jbasutos that , at least in some of its 
outward observances, it affects even the raw hoath,.n 
population to such an extent that none of tteu are to 
be found working in their card OIL, or travelling the. 
roads, on the aabbath day; a remarkable circumstance, 
unparalleled (as far as I am aware), ciuonrnt th,- neat hen 
in any other tribe under British rulej

To add to tribal disquiet, raost ^asuto prooably overestimated 

the degree* of collaboration between the missionaries and admin­ 

istration. ,*ftfcjr the extreiiK, resolutions ox the 1 e72 ^aris 

Missionary society synod bucaai^ known, uriffith fourics. it neces­ 

sary to write to Lctai^ in view of the i-'-uiuurb taat uhe govern­ 

ment vjould support and carry out th( resolutions, asking him 

to inake it gerio rally kixovai that the jrovemaent vracs no party to
^*i

theixif Griffith also did hio beat to ivconcJUU; thv i>aeuto to 

the cnanges imposed by tue regulations i oi' the 1o'/4 oiteto he

1 ask you whose subjects are you? ('j:he people answer 
"the (^uoen's 11 .) when Moshech tinn-jxed any tribe to his 
own people, did he learn their castoiae and laws, or 
did they learn his? (The people answer "They learnt 
nie.") Well, then, do you want to teach us how to 
govern you? V;^ come to teach you, not to learn from 
you 1 5

.Uit though buch tactics oiight convince the ^asuto that they 

should accept the regulations, they would hardly reconcile them

1 0ape Parl> Papers. G. 27-74, p. 25.

2Lesotho, -^/ 1/3/21 Griffith to Letsie, 18 Dec. 1672. The 
resolutions were co extreme that they caused a sciiism in the 
church in iiasutoland; part of the Jhristiens at the xiermon 
iidLssion station i^efused to accept thoia. and forced an independent 
church. 3ee dape, iuA. 272: Itolland's annual report for 1872 
enclosed in Griffith to riolteno, no. 33 > 13 iiarch 1^73*

«
,Capc 2arl. Papers , G.21-73, p» 26.
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to the injustices oooasionally generated either by the clash 

of Basuto and European values or by the different policies 

within the Cape and Basutoland. And injustices could also 

occasionally result from mistakes being laade by Jasutoland 

magistrates as to the content of tribal law. 1 Altogether it 

seems inevitable that such conditions should have generated 

strong if often subconscious unease among the Basuto.

The result, as in so many other places in Africa, was 

the rise of a uiillenarian movement. There had been one in
—- 9
Basutoland some thirty years before and a variety of prophets'

•jr

and 'prophetesses' since then. The reaction to the increasing 

influtncc7 of foreigners after the Gape annexation produced 

another batch. By 1873 Tsekelo Hoshweshwe ended a letter to 

the Government with the ominous warning:

The eighth matter which I wish to explain to you clearly 
is one hidden to those who are foreigners (i.e. not 
Basutos). It relates to Basuto customs, and consists 
in designs enforced by commands from the dead, and which 
are transmitted by diviners who dream dreams. It is said 
tnat tfloahesh has said that hi& chilarui are to blame for 
having allowed the white men to make a plaything of hia 
residence (or tribe), lie says they must only enter into 
the Queen's Government with one foot, for his ultimate 
design is to release them from the dominion of the white 
man.

This is a matter to which you ought to pay especial 
attention above others, for it surpasses all the rest in 
stupidity, and also in being believed and honoured.

Jape, N.A. 272: minutes of annual pjlt so . 20 Aug. 1873, end.
in Griffith to Molteno, no. 85, 27 Aug. 1d73; N.A. 274: resi­ 
dent magistrate, Herschel, to Austen, 3 Oct. 1877, encl. in 
Rollandto Brownlee, no. 97, 2b Oct. 1877. (In this case the 
complainant's claim was not good in native law, so no substantial 
injustice resulted; but in the many cases which must have arisen 
with Baeuto living on both sides of the Border, the result can­ 
not always have been so fortunate); N.A. 275: Holland to 
Brownie e, no. 12, 25 Jan. 187B.

kittle Light of Basutoland. no. 3, March 1876, p. 14.

^Tylden, The Hiae of the Basuto. p. 42; Smith, The Mabilles. 
pp. 120-1.
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It is said that Mosheah is exceedingly angry, and 
that he commands in the strongest manner that his people 
should have no fellowship with the white men. That a 
certain specified ox must be immolated, with which 
Mosheah's sone must purify themselves, and then also 
purify the nation.... There is also already another 
message which coiaes through a prophet in ftorosi's 
country commanding people to hate the Queen's Govern­ 
ment by order of Moehesh, and threatening that if they 
do not obey his commands he will smite the tribe a 
second time with the white men, end farther that he 
will command the white men to introduce new laws into 
the country, that those laws may oppress and afflict 
us, and drive us out of this country and cause us to 
go into th*,j land of tht stranger to perish there. 1

However, the administration could do nothing about the movement, 

and there is no further mention of it until the last edition of 

the Little Li^Jat of Basutoland for 1875 reported:

A few weeks ago, the rumour went like lightning through 
a great part of Basutoland that the gods had made special 
revelations. Many women and girls were said to be under 
the influence of the gods, and began to prophesy all kinds 
of things. There was a great shaking of the head whilst 
prophesying. The message was as follows: The God of the 
white uian does not exist; therefbre all that has been 
brought into the country oy the white man must be cast 
away: merino sh^ep, angora goats, horses, ploughs, pots, 
pipes, woollen and cotton blankets and all kinds of ouro- 
pean clothing. Messages were sent here and there, to 
get the people to obey the order; two or 'three villages 
consented to give up the pipe, but nothing else, they and 
all other people declaring they could not live without the 
other things .... The villages where such prophets lived 
were for some time shut against the people who Sunday 
after Sunday go into the different villages to try and 
instruct the poor heathen* Messages were sent to Christians 
that, if they did not throw their religion away, they would 
be cast into fire, etc. tfome members and candidates were 
so frightened that they listened to these lying messages 
and have gone back to the orgies of the heathen dances and 
of the circumcision. But the influence of these prophecies 
has already much diminished.2

The missionaries were being rather over-optimistic, al­ 

though in the sane Issue they reported a revival of the rite of

, N.A. 272; Tsekelo to Griffith, 30 Aug. 1873, end. in 
Griffith to Holteno, 11 Sept. 1873.

2Little Light of Baautoland, noa. 10-12, Oct.-Dec. 1875, p. 47.
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of circumcision for girls throughout the country, which should 

have warned them that anti-Christian feeling was increasing. 

But they merely blamed it on feminine superstition prevalent 

even among converts that an uncircuiacised girl was unfit to 

become a mother. Ironically, it eeeas that under the influence 

of the national return to paganism, the British change in the 

African law of guardianship was having the opposite to the 

desired effect: women were encouraging girls to run away from 

missionary classes to initiation schools, but the widows among 

them were now protected in their custody of their children 

even if Christian relatives objected, 1

Throughout 1876 the prophecy movement grew in strength. 

Almost every issue of the Little Light bemoans its effects. 

In March a missionary went to see several of the prophetesses

with their attendants, and gave an account of his interview
p with them and of their beliefs. From late March the Little

Light claimed that the novelty of the prophets was wearing off
•5 

and that fewer people were going to see the or but in October
4 the?re WEB a revival of their power. The missionaries suspected

that the movement was created by the chiefs or other dissatis­ 

fied parties, but the administration obviously did not share 

this opinion: to judge by the Gape files, Griffith did not

1 Ibid.. pp. 47-46.

2Xbid.. no. 3, Mar. 1676, pp. 13-14.

. nos. 4-5, Apr. -May 1876, p. 20.

4Ibid». no. 10, Oct. 1876, p. 43.

5 Ibid., nos. 10-12, Oct. -Dec. 1875, p. 47.
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discuss the matter with either the secretary for native affairs 

or the governor. ttor, although Governor Barkly knew of it, 1

did Griffith make more than a passing refyre^nc* to it in his
p report &n 1876. Hone of the other magistrates mentioned it

either, except Holland, who gave a light-hearted account of it, 

and Austen, who merely reujark^d in his report of December 1875 

that 'rumours of absurd false prophets' were circulating,^ and 

the following year that 'that absurd phenomenon' had gradually 

died away. The official attitude was obviously express ed by 

Barkly when he wrote in his farewell letter to the Basuto:

it unwise to take notice of this delusion, 
and thue give it importance, believing that if left to 
itself it would die out.

I have not been mistaken in this expectation.

On the other hand, if the missionaries' suspicions are ignored, 

it is difficult to explain why the movement should have revived 

from late 1875 to March 1876 and again in October. Tylden 

suggests it was caused by the shock to national prestige of 

Molapo's submission to the government and the public indignation 

at the arrest of ftehemiah, but Molapo's submission had come in

1873* two years before, and Nehemiah's arrest took place after
7October 1876. Another possibility is the strong unrest caused

Oape, N.A. 274s Barkly 'e farewell letter to the Basuto, Mar. 
1877.

2Qaoe Parl. Papers. 0. 12-77, p. 4.

Uaoe Parl. Papers. Cr. 16-76, pp. 4» 8—9*

^Qape Parl. Papers. G.12-77t P« 4.

Oape, N.A. 274: Barkly's farewell letter to the Basuto, Mar. 
1877.

Tylden, The Rise of the Baauto. p. 12b. 

7Little Light of Basutoland. no. 12, Dec. 1876, p. 53.
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by the rumours that Jarfcarvon had offered the Orange Free State 

a piece of Basutoland as laducencat to Join Carnarvon's South 

African confederation, bat tit rumours were only publicly dis­ 

cussed by the eastern Stqr and the Friend in April 1876, 1 and 

could hardly have been circulating for eome aix months before 

being mentioned by the irresponsible and rumour-prone- press;

while the denial of the rumour took place in the Jape Parliament
2in July. Drought did not affect ^asutoland in 1876, and al­ 

though the diamond booiii began to tail off from that year, the 

effects were only just beginning to be felt by the date in 

question. But in Kovember 1375 Masopha was in the middle of 

hie dispute with Surmon, and in December was reprimanded for his 

actions; it may be that the missionaries were at least partially 

right in thinking that the chiefs were behind the prophecies. 

The movement, however, did not die but merely subsided. 

At the 1878 annual pitso someone mentioned that the prophetesses 

were still prophesying and that a number of people consulted 

them to learn what was going on at the war front, but it so ems

from the reaction of others present at the .pit.ao that he had
"5

breached an unspoken conspiracy of silence. The prophetesses

were lying low for the moment, though by 1879 they would be 

influencing Masopha with their prophecies that he was to be the 

future paramount chief.

1 0ape, itt.A. 274s Griffith to Brownlee, no. 13i 21 Apr. 1876. 

2P.K.O. f 0.0. 48/478: Barkly to Carnarvon, no. 84, 12 July 1876.

Parl. Papers. G. 17-78, pp. 20-21. 

^Germond, Ohronicles of Basutoland. p.
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Before then, however, a far greater reaction to the 

regulations had taken place which clearly showed how fine 

was the balance which enabled the administration to impose the 

regulations on unwilling chiefs.: after a long history of 

resisting magisterial authority, Mooroei finally rebelled. His 

earlier subjection to the regulations shows an interesting 

variety of tactics by the administration. The veteran chief 

of tne Phuti, who had been Hoshweshwe's ally and vassal, had 

been content enough while left alone in his rugged southern 

corner of the country, secured by distance and the periodically 

liapaseable Grange iiiver from too much interference by the dis­ 

trict magistrate at Mohales Hoek. The people on his side of 

the Orange were a mixture of Phuti, a few Mosuto, and about 

1000 Thembu, and according to Griffith were 'about the wildest 

and most uncivilized of any in this Territory.' 1 On Griffith's 

recommendation a separate sub-district was created over this 

area, with a raagistrate based at Quthing. A clerk, Hamilton 

Hope, was promoted to magisterial rank to fill this post and 

was duly introduced to Moorosi and his people by Griffith, who 

reported that they received the new magistrate 'most cordially, 

the old Uhief Morosi expressing his thanks to the Government

for the interest taken in hioi and his people by kissing my hand
2and saying that he received the Magistrate with his whole heart. 1

Griffith did not mention that this took place only .after Moorosi 

had opposed the subdivision for a full day, saying that he did

2

, fl.A. 273; Griffith to Brownlee, 9 Sept. 1876; N.A. 274: 
Rolland to Brownlee, 28 Dec. 1377.

!Xbid.. Griffith to Brownlee, no. 34, 9 May 1877.
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not want a wagistrate and was quite satisfied with the seat of

magistracy being situated at Mohales Hoek. 1 Hope was left
Ptwelve African policemen and it was arranged that Moorosi,

as the principal chief and a man of great influence in the new 

district, should be paid an allowance of £50 per annum 'to 

retain his influence on the side of the (hjvernment 1 ;^ all 

looked set for another peaceful take-over of chiefly power.

But Moorosi had fought too many battles to surrender with­ 

out a struggle once tie had time to discover what was involved 

in accepting a magistrate. Less than two months later he 

descended on his young and untried magistrate with over five 

hundred fully armed followers primarily to dispute the magis­ 

trate's right to try cases before they had first been brought 

before the chief's customary court. The struggle of wills 

lasted through a tenae five days of meetings and resulted in 

one man being accidentally shot dead. tfooro&i eventually, on 

the advice of some of his counsellors and possibly bearing in 

mind the loss of his allowance, temporarily abandoned his demands
A

and returned to his mountain top to brood over the matter. 

Griffith, advising Hope an how to enforce the new regulations 

in that unpromising situation, wrote:

1 Gape, N.A. 27t>: Austen to Griffith, 7 May 1879, end. in 
Griffith to Ayliff, 12 play 1879.

2Cape, N.A. 274s Griffith to Hope, 4 July 1877, encl. in 
Griffith to Brownlee, no. 56, 11 Julyn 1877.

^Ibid.. Griffith to Brownlee, no. J4t 9 May 1877. See Brownlee's 
minutes of 26 May 1877.

4j.bid.. iiope to Griffith, 23 June 1877, 25 June 1877, 26 June 1877, 
encl. in Griffith to Brownlee, no. 56, 11 July 1877.
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It will however be very necessary for you to be caost 
careful and judicious in carrying out the judgements 
and orders of your Court to see that they are not 
carried out by your policemen &c with too high a hand 
- every possible care must be tUcen to prevent any of 
"Moroei's" supporters being forced into open resistance 
or bringing on a crisis, as, I am not in a position to 
say that you would receive any physical support if such 
an unfortunate result should happen.^

But Griffith's advicu came too late. The day after it 

was written, Moorosi inforiuud Hope that he had ordered a sub- 

chief against whom Hope had awarded damages not to pay until 

Moorosi had first reported the natter to Letsie and asked his 

edvicc on the subject; and Hope had promptly replied that if 

the complainant in the case sent to say that the judgment had 

not been satisfied, he would enforce it, for while Moorosi

was at liberty to send any message in the matter to Letsie, the
o 

magistrate was not responsible to either of thucu Griffith,

on being informed of this, at once despatched Inspector George 

Moshweshwe and Sub-Inspector *iofonia Hoshweshwe to Letsie to 

recommend that if Hoorosi applied to him, he should advise 

compliance with the magistrate's rulings. He also requested 

Letsie to send an official messenger with George and Qofonia to 

explain to Hoorosi his present position under the government. 

To Hope he wrote advising that he should not act hastily but 

should try to persuade the sub-chief to comply with the judgment 

without having to enforce it.^ This diplomatic handling of the 

case averted a crisis: the sub-chief satisfied the judgment of 

the court and George and tJofonia returned with a long letter from

1 1bid.. Griffith to Hope, 4 July 1877, end. in Griffith to 
Brownlee, no. 5o, 11 July 1b77.

2Ibid.. Hope to Griffith, 5 July 1877, encl. in Griffith to 
no. 57, 11 July 1877.

«.»., Griffith to Brownlee, no. 57, 11 July 1tf77 and enclosed 
Griffith to Hope, 7 July 1677.
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Moorosi claiming all the trouble to date had been due- to 

misunderstandings - which Griffith clearly believed to be an 

attempt by the old chief to cave face. 1

Despite this outward submission, Moorosi remained un­ 

reconciled to magisterial rule and in IJovember, after Holland 

had temporarily replaced Griffith, attempted to stage another 

armed gathering at the magistracy to dispute Hope's powers. 

Hope, faced with Moorosi's determination to have a meeting with

him at the magistracy, tried to dissuade him from bringing his
2 ^followers armed, and when this failed,-* made a direct request

to the nearest commander of the Uape police that a strong patrol 

be sent to the border. In the opinion of the acting governor 1 a 

agent, this precipitate action could only have served to aggra­ 

vate the error of a£reein& to a meeting in the first place, and 

he immediately wrote reprovingly to lioorosi, cancelling the

meeting. He also arranged for Let si e to send a messenger to
7 remind Moorosi of his subordinate position. This produced the
o

appearance of submission from Moorosi again, but the effect

.. Griffith to Brownlee, no. 74, 18 Aug. 1877.

20aoe Par?. . Pap era • A. 49-79, pp. 10-11; Hope to Moorosi, 23 
1877.

.. p. 11 z Moorosi 's reply to Hope. 

*Cape, K.A. 274: Hope to Brownies, 29 Nov. 1877.

Parl. Papers. A. 49-79, pp. 8-9 s Holland to Brownlee, 
5 Dec, 1877.

6Ibid.. pp. 12-132 Holland to Moorosi, 23 Nov. 1377.

Vbid.. p. 16: Holland to Hope, 30 liov. 1877.

8Xbid . • p. 18: Holland to Brownie e, no. 1 1 , 25 Jan. 1878.
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was shortlived. In February the following year a number of 

men under Doda, a son of Moorosi, mobbed a policeman serving 

a writ for arrears of hut-tax from some widows 1 and, when a 

criminal summons was issued against Doda and his men, most of 

them fled with their stock to the mountains. Koorosi, called 

upon to arrest Doda, pleaded that he could not find him and 

twice offered money to pay Doda's obligations; it therefore 

seems unlikely that he had actually instigated the incident, 

even if, as Holland suspected, he subsequently sanctioned it. 

Hope, however, refused the money and informed Doda's people

that he would not receive their hut tax nor grant them passes
o 

till the matter was settled. But neither Hop-, Letsie nor

.bllcnberger, the local missionary, were able to persuade 

Moorosi or Doda to surrender.

It was this deadlock which riyliff faced on becoming 

secretary for native affairs in February 1878. His opinion 

after reviewing the correspondence was that Hope had a^ain acted 

unwisely, firstly in not following Austen's more experienced lead 

in exempting the widows from hut tax under his discretionary 

powers, secondly in refusing the money Moorooi had offered, which 

could have been interpreted as a token of submission, and thirdly 

in antagonizing Doda's people by refusing to grant passes, since

The Phuti objection to the widows paying hut-tax stemmed partly 
from their view of women as perpetual minors; paying hut-tax 
implied a right to hold land, which in traditional society women 
oould very seldom do. aee &• Atmore, 'The Moorosi Hebellion: 
Lesotho, 1879', in Protest and Power in alack m'rioa. it.I. Kotberg 
and *•*• i«iazrui (ecis.),' (new i'ork, 1970), p. 14.

2Qape Parl. Papers. A.49-79, p. 24: Hope to Holland, 28 Feb. 1878. 

f !Ehe Hoorosi Rebellion', £p.. ciTt.. p. 15.
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thu evidence showed many of the a were against Doda's actions. 

To make letters worse, not only was Hope antagonising the 

people, but Iloorosi was simultaneously doing his best to ensure 

that they were on his sidy. Hope bitterly reported:

Latterly in every case, whether civil or criminal, that 
Moroni has been able to hear of, he has pointedly taken 
the part of thu defendant or the accused as the case may 
be, and has done hio best to prevent the case coming to 
court, by sending for the defendant 'the very day he was 
summoned for, and sending me a message to tell me he- had 
done so •

Rather than have any disturbstnce at present, I have 
postponed cases as often as three times to try to get 
them settled quietly; in most instances I have been 
successful, but in soae

Matters were only resolved by the arrival in liasutoland 

of JauifcB henry ^owker to replace Holland as aotinp governor's 

agent. iie at once went to ^uthing where, with .bcrothodi's help, 

he arranged for rtoorosi to surrender his son on condition that 

he would not be flogged. x>oda was merely fined. J touch against 

his will, Hope was replaced by Austen, and there seemed. every 

reason to nope that Moorosi would subside into submission: he 

had publicly surrendered his son, been placed under an experienced 

magistrate, and had the example of the Gape's victories on the 

other side of the Drakensberg to remind him of the forces he 

would be facing if he gave too much trouble.

Nor was this hope at first disappointed. in September 

Moorosi readily surrendered two other sons who had organized a

1 Qape Parl. Papers. A.49-79, p. 25« Ayllff to Uolland, no. 121, 
16 i-iar. 1878; tt«A«P.L», i^oble Papers: Hope to bailie, 24 Apr. 

i

Parl. Papers. A.49-79, p. 27: Hope to Ayliff, 14 Mar. 1878.

. pp. 29-31* -cowktr to >*yliff, 1S -^pr. 1878; A.o-79, 
e-vidence, p. 73•

4Gape, £i.A. 2755 Bowker to Ayliff, no. 31, 8 toy 1878.
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stock theft, 1 but in Uovcaber Austin made the serious mistake 

of unnecessarily pushing the old chief too far. Legally but 

unwisely he convicted Doda and Thladi, a grandson of i-loorosi. 

of bcin£ accessories before and after an act of theft committed 

twelve months earlier during the cave episode, and sentenced

them to four and two years 1 imprisonment with hard labour
2 respectively. Doda was a favourite younger eon, a fact which

Austen would have known even before- he reported that 'the Chief 

Morosi appeared with the two accused natives on the day set down 

for their trial - and remained in Jourt the whole of the three 

dayB occupied on the trial - that lie ceae with a large following 

all without anas of any kind - and all behaved in a most orderly 

manner.'^ Austen further added that he had given the chief and 

principal men full soop^ to put any questions they pleased to 

the prisoners and witnesses, and that Mooroei had stuck most 

tenaciously to the defence of Doda, whom he held to be innocent. 

But nearly all the influential aen agreed with Austen's assess­ 

ment of Doda 1 s guilt - including, interestingly, Letuka, who aa 

Moorosi's heir would have had a vested interest in seeing a 

favoured challenger behind bars.

1 Ibid.. joieten to Griffith, 28 i»t?pt. 187&, end. in Griffith to 
Ayliff , 22 Oct. 137S.

pgaffe P ar 1 • Pap or s . 1079» Appendix II, A.b, evidence, pp. 74-75.

5Cape, If. A. 275: Austen to Griffith, 23 flov. 1870, encl. in 
Griffith to /iyliff, no. 71, 9 iteo.

AB a result of assisting the government to bring his three 
brothers to trial » Letuka incurred hie father's displeasure. He 
had until recently been living out of isasutoland, and Moorosi 
rufuabU to give h.iifl land in the Quthing District as he feared 
tnat Letuka, by working with the magistrate in suppressing criuie, 
would strengthen governiiitnt influence. Austt^n, in keeping with 
the administration's tradition of securing the loyalty of heirs, 
promptly suggested that the district be divided into warda and 
that Letuka be made a ward iaaster. See ibid.. Austen to Griffith, 
no. 8, 20 Nov. 1376, encl. in Griffith to Ayliff, no. 77, 2t> Dec. 
1878. ___
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in view of Morosi'u known feelings, *tucten showed further 

lack of judgment in not placing a proper ,juard on the lock-up 

where the prisoners were awaiting transportation to the Oape. 

This resulted in the door of the- lock-up being forced one 

night early in January and the men inside being freed. 1 Sus­

pecting Moorofci of being responsible f Austen called upon him
*2 

to help capture the prisoners, and Leteie was persuaded to

exert pressure on 1-loorosi when it became fairly certain that 

Doda was being hidden on Moorosi's mountain. Whether such 

measures would eventually have had any effect is uncertain, 

for at that point the Jape gov eminent , to support its demands 

for Doda's surrender, ordered reinforcements to move to 

Palmietfontein, the nearest colonial military camp to Moorosi's 

country. Griffith, back in Basutoland by this time, was not 

told of the troop movuacnt in advance and prophetically pointed 

out that it iaight frighten Hoorosi and his followers into

rebellion - for fear of invasion and punishment. It vac Austen, 

however, who made the final and crucial mistakes which alienated 

most ei? the people who had remained loyal and frightened Moorosi 

into action: as the more inexperienced hope had done, L.e took 

fright at rumours that Foorosi was about to attack the magistracy 

end, without referring to Griffith, sent his wife and children 

to Palmietfontein over the border in the Cape. At the same time

1 0ape, fi.A. 276: Griffith to ^yliff, no. 20, 5 Peb, 1B79, and 
enclosure .

2Ib j.d . . Austen to Griffith, 4 Jan. 1879, encl. in Griffithtoo 
Ayliff, no. 7, 14 Jan. 1879.

3Ibid.. Griffith to AylifJ, no. 15, 28 Jen. 1879; Letsie to 
Aueten 9 9 tfeb. 1879, encl. in Griffith to iiyliff, no. 
19 -Feb. 1ci79.

4Ibid.. Griffith to ,^yliff, no. 23, 5 Feb. 1879.
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he called upon the officer in command there to inarch up every 

available man to defend the magistracy, a move which Griffith 

subsequently judged to be as unwise militarily as politically. 1

Aa evidence later showed, Hoorosi was certainly preparing for
2 war, but whether he would have attacked the inagistraoy before

his territory was invaded is unknown; even at that late date 

Letuka prevented a raid the day after the troops arrived at
•2

Paloiietfontein.^ But the following day Austen clinched matters 

by abandoning the magistracy as a result of further statements 

made to him that an attacking party was forning. Presented 

with this victory before they had even fired a shot, the 

Phuti sacked the building and looted the loyals vho had stayed 

behind, And left without protection from the government, even 

the hitherto loyal Letuka joined his father,^

The Gape government was faced for the first time in Basuto- 

land with a full-scale revolt, brought on almost entirely by a 

chief objecting to the application of the regulations, and 

subsequent ill-fudged actions by the government and his magistrate 

Nor could the government be sure that Moorosl would be regarded 

unsyrnpathetically by other chiefs in Basutoland. As shown above, 

none of the major chiefs were happy with the regulations, and 

there were oth<j? factors which were making for general unease

1 ibid.. Griffith to ^liff, no. 35, 24 Feb. 1B79, and enclosures. 

2i-.g., Oaoe Parl. Papers. A.49-79, pp. 103-7.

'Cape, N.A. 276: Austen to Griffith, no. 41, 22 Feb. 1879, encl. 
in Griffith to ,*yliff, no. 37, 26 Feb. 1679.

*3apc Parl. Papers. A.49-79, p. 55: Ayliff to Browniee, llllot 
ana iilyth (tel.), 26 Iteb. 1879$ pp. 131-2: Austen to Ayliff, 
6 July 1d79.

*>

.. p. c*9* Griffith to Ayliff, 9 March 1879.
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among the Basuto at that tLs&i the memory of the announcement 

made by Griffith at the 167B pit so that the Cape planned to dis­ 

arm the Basuto was not entirely wiped out by Bowker'o and

Griffith's subsequent aoGurancoi; that only rebels would be dis-
2armed; and restlessness was being generated by the 2ulu war,

which had begun the previous i^onth and produced on 22 January 

the stunning defeat bythu Sulu of a British aimy as Isandhlwans. 

News of this disaster, which had an enormous impact on roll tribes 

throughout £>outh Africa, had L;oon reached Basutoland, encouraging 

Moorosi in hia defiance of Austen,' Moorosi could therefore have 

hoped for sympathy at the very least from the othtr major chiefs, 
and would probably not have revolted had lie not ^xpecteci assis­ 

tance froi£ ilolapo, tiaeopha, and possibly Letsie,

But oths-r factors came into play which even enabled Griffith
5to conteoplatfc usin£ the Basuto to puni&li iioorosi. The ?huti

1 Cape Parl. Papers. G. 33-79, p. 30. How far this was a cause of
ilooroci's rebellion was auch disputed, opinions ran^iAS from 
Austin's and Mabille's that it played no part in the decision to 
rebol, to Holland's buliuf that it waa the b&3ic causu of the 
disquiet among the Phuti which made the rebellion possible, 
However, it Bt.-^a£; clear that even iuolland believed that bad 
Austen reiiiained at hiu post, no rebellion would have occurred, 
See Cape, K.i*. 276: ^uat^n to .x/liff, 31 July 1079; 7 *ug. 
1879; xlhodes House, H33. Brit, iuiap. 318, G140/254a: 14abiUe'a 
notes on the Basuto, n.d, , probably enclosed in J14G/251, 
Kabille to Ohesson, 30 Dec* 1661; Jape Parl. Papers. 1879, 

II, /-6, evidence, pp. 7b-78.

23inith, The Mabilles. p. 245-

5Cape, N.A. 276s Austen to Griffith, no. 41, 22 l?eb. 1679, end. 
in Griffith to Ayliff, no. 37, 26 Feb. 1879; Austen to Ayliff, 
31 July 1879-

^Austen believed Letsie had encouraged Moorosi to defy the govern­ 
ment but had not intended him to carry matters BO far. oee Cape, 
N.A. 276: Austen to ^liff, 19 June 1879.

^Oape Parl. Papers. A. 49-79, p. 56: Griffith to Ayliff, 26 Feb. 
1879.



272

were separated froa the ax-st of the Basuto by differences in 

language, descent and cuLtoas, 1 for liavin^; always been more 

an ally than a subject of fcoehweshwe, i-looroci and hie clan were 

never fully absorbed into th* Basuto nation. Mooroci's

enduace had extended to preventing Lctsie froiu placing 

of hie sons hl^h up the erange liiver, 2 an interference 

which would have annoyed the paramount^ family even i^ore than 

Hoorosi'e subsequent rcLcuc of his son from jail. And tills 

latter piece of presumption provoked Letsie to donand of hi-a:

how ia it, if ^ooroBi bt a servant of iioshesh's, that 
his sons should be held so much more precious than the 
sonG cf Kosacch - for <.i£ht of hoshesh's cons have been 
in prison and yet no man opened the prison for them? 3

As Hope had pointed out earlier, it would benefit Letsie in a 

number of ways if Moorosi defied the authorities and were 

attacked with Letsie'e help: Letsie could avenge his grudge, 

seize lioorosi's cattle as loot, and obtain his land for Letsie 1 s 

younger oons, which would also substantially increase Letsie f s 

hut-tax percentage. But whether these incentives alone would 

have led Letsie and his brothers to assist the government, or 

at least stay neutral, is an academic point; Griffith clinched 

the question in favour of Basuto assistance by warning Letsie 

and the Bacuto that if they did not turn out to assist the 

government in suppressing the rebellion, he feared that the

'Gape, U.A. 274: Holland to Brownlee, 26 Dec. 1877.

2Caoe Parl. Papers. A.49-79, pp. 26-27* Hope to Ayliff, 14 Mar.

, N.A. 276: Letsie to Austen, 9 Feb. 1879, encl. in Griffith 
to Ayliff, no. 31, 19 Feb. 1879.

Parl. Pan era. A.49-79 » pp. 26-27: hope to Ayliff, 14 Mar 
1679.
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Quthlng District would be confiscated to pay for the expenses 

of the Cape troops ueed. 1 Lctsie subsequently claimed - thou^i 

admittedly while trying to prevent the confiscation of the 

Quthing District - that this throat alone induced him to fight, 2

The government had thus eliminated the possibility of a 

united revolt under the Banuto chiefs, though military operations 

lasted from March until November 1879 before rtoorosi's formidable 

mountain was captured (incidentally giving Lerothodi an excellent 

opportunity to study the methods of fighting employed by the Cape 

forces^). In the final storming of the mountain on 20 November 

1879, the old chief and all his principal sons were killed, 4 and 

though Doda escaped, he subsequently surrendered himself in 

December 1881. 5 It looked as if Basutoland could return to 

normal and the government's 'civilizing* programme could proceed, 

with one of its bitterest opponents removed* But this was 

reckoning without the government in Gape Town six hundred miles 

away. Ignoring all warnings, it proceeded with blind obstinacy 

to create in Bacutoland the very condition which Griffith and 

his magistrates had opent the- past nine years working to make 

Impossible.

1 Cape, K.A. 277: Griffith to AyUff, no. 4t>, 12

2;.'bjLd«. Griffith to Letsio, 12 Mar. 1660, encl. in Griffith to 
Ayliff, no. 46, 12 Mar. 1b8Q.

*5
•'•lylden, She Mse of th ; Basuto, p. 133»

40ape, K.A. 276: Aueton to Griffith, 22 Jiov. 1b?9, encl. in 
Griffith to .iyliff, no. 105, 3

, N.A. 280: Glarke to Orpen, no. 116, 24 i>ec. 1861, encl. 
in i'iaitln (for orpen) to aauer, no. 2/349, 29 Dec. 16b1,
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3!he_breakdown of magisterial rule

The Molteno ministry had been replaced in February 1878 

by one under Gordon Sprigg, with 'William jiyliff as secretary 

for native affairs. That year they steered through the Gape 

Parliament a measure ironically entitled the Ptaot- Preservation 

Bill, whicn enabled the executive to issue proclamations 

ordering Cape Africans to hand in their erms. It wa£» on 

hearing of this that Griffith had warneu the tb?^ pit so that 

4>asuto disarmament would be called for. The act as it stood 

did not apply to Baeutoland but unfortunately Sprigg, visiting 

Basutoland in the middle of the I4oorosi trouble, &aw a force of 

7000 .oasuto cavalry perform manoeuvres and decided that the 

policy must be applied there too. .01 hie subsequent obstinate 

insistence on this policy he was supported by Sir Bartle Frere, 

the Gape governor since 1877, who was bent on achieving a South

^frican confederation and believed that disarmament was essential
2if this policy wae to succeed.

To the Basuto, such an idea was anathema. There had over

at least the past six years been a great increase in gun buying,
•5 

often out of wages earned at the diamond fields, and quite apart

from the hours of labour invested in each ^un, weapons were 

considered a sign of manhood. 4 They might also become necessary 

for defence once more should the white man ever abandon Basuto­ 

ao had happened in 1854, ana no argument advanced by the

, '.uafcjuloland and the iiigh ootauiission 1 , p.

2 lljicU* p. 575.

5Uape, Jk,A. 272s i'sekblo to Griffith, 27 Jun^ 1o73» encl. in 
Griffith to Molteno, no. 71, 10 July 1673.

Parl. Papers. A.49-79, p. 11: Moorosi ! 3 reply to Hope, 

, Xhe ^aautos. ii. 486.
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government or missionaries could overcome the combined force 

of these considerations. If any issue was likely to unite 

the whole nation in opposition behind any available tribal 

leader, this was It.

To makfc aatters worse, the Gape government bad simultaneously 

announced a number of other decisions, each of which, alone would 

probably hav^ aroused only dissatisfaction; combined with dis- 

anaeuaent and the government's aishandling of its implementation, 

they could hardly have been worse timed. Having decided to 

punish Moorosi's rebel clan, tfprigg produced a plan for dividing

1fae <4uthing District into white fanss. This scheme was to
p 

produce repeated protests from both Griffith and Let sic" on the

grounds that this was entirely contrary to the undertakings of 

the British governor to Moshveshwe never to alienate any portion 

of Basutoland, and that the nation, having loyally supported the 

government against Moorosi, had done nothing* to deserve such 

treatment. To understand the strength of the Basuto redaction to 

the confiscation of Quthlng, it should be borne in mind that the 

Basuto felt they had already been unjustly deprived by the 

British and the Oape governments of much of their national 

patrimony since 1844, the latest deprivation being the Matatiele 

District, The Basuto claim to this land was based on a grant

Significantly, that barometer of tribal opposition to white 
civilization, circumcision, was much in evidence in the magis­ 
trates 1 reports for 1b79, **• darkly anu ^ur^on both remarked on 
the strength of the custom in their districts, and Davies wrote 
of the great increase in uis uietriot oi' the nuabcr oi circumcisior 
lodges established for both males end females in 1879. See Qape 
£arl, lapfcrs, Cr. 15-60, pp. 25, 2$ ana 2c.

2i,g., uape ft .A. 276: Griffith to Ayliff, no. 104, 27 ^ov. 1879; 
Letsie to Griffith, 9 Feb. 1879, end. in Griffith to Ayliff, 
no. 111, 15 Dec. 1b79; *UA. 277: Grif£Lth to ^ylifi, no. 22, 
31 Jan.1680; Letsie to Griffith, 6 Jteb. 1880, encl. in Griffith 
to Ayliff, no. 57 t 1 tor. 1boO; Letbie to (iriffitii, ^ ilar. 1660, 
encl. in Griffith to Ayliff, no. 46, 12 Mar, 1880,
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by Faku to Moshweshwe which the Gape government regarded as 

invalid, bat the Basuto naturally regarded the Quthing con­ 

fiscation as further evidence that the Gape government desired 

to gobble up Basuto land for white men's farms. 1 Furthermore, 

the ministry decided to double the hut tax to £1. 2 This was a 

completely unjustifiable move in view of its already announced 

intention of appropriating £12,500 from the Baauteland account
•2

to pay for Capu expenses, despite the original undertaking 

that all money raised in taxes in -basutoland would be spent on
A

iiasuto needs. As the missionary newspaper had complained about
c

this breach of faith in more than one issue, it setuis reason­ 

able to assume that a largo number of i3asuto would nave- been 

aware of the- full injustice of tht tax increase.

Both Holland in giving evidence before the Seltct Committee 

on the Basutoland Hostilities, 0 and Griffith in a letter to the 

secretary for native affairs, unmistakably warned of the cumu­ 

lative effect of these measures on Baeuto good-will. Griffith 

added that by obliging him to enforce them the government had 

placed him in an unequivocal position 'which must naturally 

create a wide gap in that good feeling which has hitherto existed 

between the whole nation and myself as their "Father" and the

Qapv Perl. Papers. 1&7l)» Appendix II, A«b, evidence, pp. 81, 83-5*

^Announced at the 1b79 annual pitao by oprigg. See Oape Parl. 
Papers. 0.13-80, pp. 40-41.

, tf.A. 277: Griffith to Ayliff, no. 17, 6 Jan. 1880. 

^Little Lirht of Basutoland. no. 8, Aug. 1877, pp. 1-2; no. 10,
oc-c.

» «•»

^bid.

^ape Parl. ^ap^re. 1b7^> Appendix il, **•*>, evidence, pp. 81-82.
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Government representative. 11 But the ministry remained set on 

its course. In March it confirmed its intention to auction 

tho land in the Quthing District2 and a month later formally

doubled the hut tax by a proolacation amending the Basutoland
3regulations. J In addition the sauie proclamation provided for

quit-rent grants of land round the- Jiiagi^tracies and to 'traders 

residing at isolated stations', which wae a further violation 

of ^odehouse'e agreement with woshwechwe and as such a further 

grievance on the Basutos 1 rapidly lengthening list. Its 

inspiration was probably a request from the traders' lueeting of 

187tf to which Griffith had been sympathetic,^ bat it was almost 

certainly illegal in view of past parliamentary recognition of 

3asuto tribal land as being inalienable . ^Ven in quieter times 

eoimaent would have been difficult to avoid, but to have introduced

tne measure at such, a time was an open invitation to trouble.
5 

With thirty-two years of service behind him, Griffith bad his

pension to consider, but he was deeply attached to the Basuto 

and aware of the inevitable result of the policies he would be 

forced to implement. Placed in this iiapossible position, he

asked for long leave, but was too , valuable for the government
7to spare at such a tine.

1 0ape, ;<*,£• 277s Griffith to ;*yliff» no. 17, 6 Jan. 1330.

20ape Parl. +Vao^r3. ^.12-oG, pp. 10-11: bright to Griffith, 
4 Mar. 1880.

^Proclamation no. 4^ f 12 Apr. 1880 t for which oeo Appendix 111.

4Uape, K.A. 275s Griffith to Ayliff f no. 72, 9 ^ec. 1b78.

, 14.A. 277: Griffith to Aylif f , no. 17, 6 Jan. 1680.

., J.O. 879/17, ^rican Jonfidoitial Print. no.255 f p. 61: 
by ^rere, 19 July 1ooO, ^ncl. in Pr^re to K^berlay, no. 174, 

20 July 1880.

7Uape, 1UA. 279: ,*yliff to Griffith (semi-official), 6 Apr. 18c*0.
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The missionaries, as the original advisors of the Basuto, 

were soon drawn into the mounting protests. The Reverend 

Adolph Mabille sent Griffith an open letter to the governor 

and two petitions against disarmament from Letaie, one to the 

governor and the other to the quoun. 1 They were unsympathetlcally 

received by both .Frere and Hicks-Jbeach. 2 The Untiling missionary, 

the Eeverend Frederic JLlenberger, wrote to Griffith to object 

to the boundaries to the lands it was proposed to allot to his 

mission station, sncl to point out that t;it confiscation of 

Quthlng wao contrary to Moshwr-'jhwe's original arran^jnent with

the British;-* but without effect. 4 Missionary appeals to Frere
5 had merely annoyed the governor, and although at missionary

r
prompting the Aborigine es Protection Society espoused the cause, 

the Colonial Office in upland, was? unsympathetic to pressure from

it or from the missionaries thenirtlvcc for fcG.r of b'_ing dram
7 into the looming revolt. For thic sane reason, representations

from Basutoland traders were equally ineffective. In thfc

1 Jape, N.A. 277: Griffith to ;*ylif£, no. 16, 26 Jan. 1880, and 
enclosures.

., C..O. 48/494! ete Beach's minute, 9 Apr. 1880, on 
(missing ) .Frere to .beach (confidential), 2 Mar. 1bbO; Beach's 
minute, 21 Apr. 1880, on (nit sin/-) Frcre to Beach (confidential), 
15 i"iar. 1cibO. ^or the missing despatches, see British Parl. 
Papers 18GO. li (02569), pp. o-9, 17-22.

5Cape, N.A. 277: SllcnberefcT to Griffith, 19 Feb. 1c380, oncl. 
in Griffith to Ayliff, no. 42, 3

.. Griffith to ^yliff, 2b i"iay 1o60, with enclosures.

^P.H.U., C.Q, 87^/17, African Jonfidenti&l rrint. no. 255, p. 9s 
Frere to lOiaberley, no. S3, 10 Hay 1G30, and enclosures.

6Rhodes House, M33. Brit. -isp. &18, 0128 and 0140: letters from 
1-iabllle and Oaealis. For an account of the society's campaign, 
see Bcnyon, 'Basutoland and the High Oomrniscion' , pp. 398-9.

7Ibid.. pp. 399-402.
c\

°Britich Parl. Papers 1380. 1 (0.24G2), p. 1: Morlcsr to Beach, 
1^ June 1b79«
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British Parliament Gladstone refused to intervene, 1 and 

when the i^glish ministry did finally make representations to 

Frere, they were too weak to be effective. 2 Pressure within the 

(Jape Parliament was equally useless, as the matter had become a 

party issue once the Opposition had realised that it was a good 

platform on which to attack the £ov eminent; 5 but it did not 

have the support to effuct a change of policy. S?he only 

effective blow was achieved by iiaDille, ana nad. the onlortunate 

effect of weakening the authority of the local administration. 

Mabille refused to translate or print the proclamation extending 

the Peace Preservation Act to Basutoland, 4 and au the Morija 

prer.s was the only ono in the country, ht succeeded in delaying 

the datt,- on which the proclaiaation was to tak* effect. With

subsequent dtslays, it eventually ceuae into force only on
5 12 July. However, little as the local magistrates wished for

disarmament, they were obliged to iruple&ent the policy and had 

realized that the inevitable failure to disarm the liasuto by 

moral pressure alone would lead the Basuto to regard the 

government as weak; so they had been much relieved when the 

reluctant government was at last persuaded to send the proclama­ 

tion to Griffith - only to bo frustrated by Mabille.

:>ru st-ri^s, 1ooO, colii.

j3ritiBU Parl. ^perk luoO. 11 'J.2^o Ĵ , p. u: -Jeacii to i?rere 
(tel.), 10 Mar. 1bt>0; pp. 49-51 : Kiuiberley to if'rcre, 20 May

., J.O, 4o/4^4i i'rerc to -jcach (conf iiential) , 22 June 1B80.

, ii.A. 277: Griffith to ,»yliff, no. 55, 5. Apr. 1ooO, and 
enclosures.

5P.K.O., 0.0. 679/17, African Confidential Prints, no. 225, p. 25: 
to JLiiab^rley (confiuaiuj^l) , "^ ru^ 1 ~uj ; — ̂ itn, The 

B. pp. 256, 260-1.
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With the administration hamstrung and most Basuto 

antagonized by the new measures, the chiefs found themselves 

in an unexpectedly strong position. Their long-standing 

grievances over the effects of the regale,tions on their customary 

powers, iaade them the natural leaders to spearhead Jiauuto 

opposition now that at laat they had the people behind them* 

But Letaie was old, obese, sick and vacillating, uiuch under the 

influence of Griffith and the ruissionaric-s , and unwilling to 

lead a revolt which, if successful, would aavo disastrous 

results for Basutolana, As iioehwoshwe's close advisor and 

heir, hiB experience fitted him to understand uotter than most 

the inevitability of aggression by the land-hungry Orange Free 

State should J3asutoland completely shako off colonial rule - 

and protection. h^ therefore- set out tc do all in hie power 

to avert the armed resistance which he fore saw would follow if 

the government tried forcibly to disarm the ^asuto. Upon the 

failure of the petition against diearmanent which ho had with 

missionary help sent to the governor (in effect the Cape Govern­ 

ment), he arranged for a delegation of chiefs and a missionary

to take petitions against disarmament and the alienation of
2 Quthing to the Cape Parliament in April, The Basirto willingly

subscribed the monuy for the trip and with Griffith's help 

Letsie successfully besought the government to suspend the 

Peace Preservation Act from coming into effect until an

above.

2Uape, N.A. 277: Letsie to Griffith, 1o Kar. 1boO, end. in 
Griffith to *yliff, no. 43, 19 flar. 1880; Letsie to Griffith, 
11 upr. 1cx*G, enclosed in Griifitu to .^lii'i, no. e^, 16 Apr. 
IbbO; Letciie to Griffith, 11 May 16bO, end. in Griffith to 

no. 67, 1w i-iay 1^^^.
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wae received to the petition to the Queen and the delegation 

in dape Town.^

This moderate opposition had the effect of further 

strengthening the chiefs as Arthur Barkly pointed out in May 

1*380. Their rapidly reviving power was not, he

as heretofore, confined to the ignorant and barbarous 
alone; for, as the chiefs have, thus far, carried on 
their opposition with a fair show of adherence to 
constitutional aieant,, and, o&te-neibly at any rate, 
repudiated the idea of any appeal to physical force, 
they find followers now amongst the iuore moderate and 
intelligent natives in the country. 2

But despite their moderation, the ^a&uto chiefs were not allowed 

to argue their own case before Parliament, and though J.M. Orpen 

and Mr. Puller, one of the members for Cape Town, did it well 

for them, the motion to alter the policies did not succeed.-* 

Letsiu advised submission rather than violence but wa& in the 

uncomfortable position of advocating a policy to which the vast 

majority of his tribe and fallow chiefs were opposed, and from 

which there now seemed no eacapu short of araed revolt. Griffith 

became seriously alarmed that the paramount chief, who had 

neither the energy nor the power over his people to grapple 

successfully with the current state of affairs, ini-ht be drawn 

into the anti-^overnmunt movement;^ such action was Leteie's 

only hope of undermining iaasopha, wao was daily strengthening 

his position as leader of the majority view and whom the

*Japu, i«,jt. 277J Lctfolu to u-riiiii/U, 11 x<lay 1ooO ana 17 May 1860, 
encl. in Griffith to Ayliff, no. 87, 18 May 1880.

2Ibid.. A. Barkly to Griffith, 8 May 1860.

53mith, The Mablllee, p. 260.

40ape, N.A. 277: Griffith to Aylifl1 , no. 2/104, 29 June 1880.
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prophetesses had begun to predict would be the next paramount 

chief. It must have been obvious to Lerothodi that if he 

was to retain the paramountcy, he must join hio powerful uncle 

in leading the opposition to disarmament.

Molapo counselled obedience to the government but had not 

been tiuch involved in the dispute, as he had. b<.,en c/tricken with 

paralysis since mid-1879. 1 tiia death on 26 June was to bring 

his branch of the family back into the limelight. Joseph, his 

eldest Bon by his great wife, was. in^an^ end Ms heir was there­ 

fore his second a on by that wife, Jonathan. 2 however, Joel, 

Molapo' s eldest son but by his second wife, proceeded to contest
F-»

the inheritance.-5 Pacud with this challenge from his elder 

brother, the young Jonathan tamed to the government as his 

fatner had done before him to safeguard his interests, thus 

becoming one of tix few chiefs of iloshwtshwo's faaily to regain 

loyal. In contrast, most of Jonathan's half-brotho rs sup­ 

ported Joel once Jonathan had indicated his intention of obeying 

tho disarmament law. In this way the oxtroaely bitter family 

squabble ovor the Leribe inheritance becaoie inextricably bound 

up in that district with the challenge to the government's 

ri^rht to rule, and wae to complicate the pacification of the 

district.

widdie-OMue, .jfpitr.te.cn. Ye.ari> in vas.utoland. pp. 130-7; Smith, 
febllles. p. 261.

2 Gape, itf.A. 2b2: Bailie to orpen, 29 Oct. 1662, end, in Orpon
to s>auer, no.

3 «iddicouibe-, Four to en Y^ ars in 3,3i;>utoliai'l . p. 99. Joel WEB
relying on an alternative fcchool of thought wnioa believed that

he eldest son of the second iiouBe Ghould succeed if that of the 
first houkfe was dead or incapable. I aia indebted to .jr. P.B. 
banders for this information.

ibid., p. 216.
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The polarization of Molapo's foully vac just beginning 

when three members of the Cape Town deputation reported to a 

great fl j.tso, on 3 July, the day after Molapo's funeral which had 

drawn a large part of the nation to Thaba Boslu. 1 In the speeches 

afterwards the division between the two groups who were to be 

called rebels and loyals could be clearly seen, with Hasopha 

speaking out against disarmament. Lstsi., called upon everyone 

to follow the example hu was about to set and surrender all guns, 

but a few days later the nine ^unc Let sic was sending to the 

magistrate in fulfilment of this pledge were forcibly seized 

by some of his younger sons and other young men of his tribe. 

The letters and telegrams sent after this event show the final 

collapse of the registrars' authority. They tell of wide­ 

spread victimization of loyals whose property was 'eaten up 1 and
p 

who were sonic times killed fighting to protect it. Davies,

reporting on confiscations by Jereng Letsic in the Thaba Bosiu 

District, gamely wrote that he would be glad to comply with 

Griffith's instructions in the matter 'and if in your opinion I

ought to resort to the ordinary courses of the Law in this case
"5 

1 will do so without loss of time 1 ;^ but when he subsequently

served Berc-ng with a summons, the chief tore it up, burnt it, 

and threatened to punish the bearer: and iJavies was quite unable 

to punish Bereng* Lven in districts where such dramatic events

Gape, itf.A. 27b; minutes of met ting udU on 2 July 1dbO.

"i4lor numerous exaapl^t, , see 'Japv. , i<.±». 27o; G^pe *'La'> l. Jap era* 
A. 22-81 and A. 29-61*

. A.29-&1* p. 41 x Davles to Griffith, 1b July 1680.

40ape f ii,A* 278; Griffith to ..yliff, no. 2/129, 2 ^ug. 1860, 
and enclosures.



did not occur, the magistrates 1 power ebbed away, as Sunnon 

clearly described in his annual report:

Now came a time of anarchy* The natives, who had always 
before behaved respectfully, ana implicitly ooeyea the 
Magistrate in all things except that of disarmament, now 
defied hie authority, first in one tiling, then in another, 
till in a short time it was respected only by a very few.'

i'lany who would have preferred to have remained neutral joined 

the reb&s in self-clef one.,, and refugees flooded into the
o

iuagistracics, U.1 orders to Masopha and thu other rebel chiefs 

to restore captured cattle- had practically no effect ^xoept
•z

where Let sic intt.rvoned.^ 1'iie whole country was patrolled by 

armed bands and, though no European was molested, the traders 

beean to leave or send their faruili-;; ana goody oat of the 

country, and at least one shop was sacked, i-iasopiia fortified 

Thaba .oosiu and people fra;: the Orange i^rc-w ^t&te b^an to cross

freely into ills district and traded without obtaining; licences
5 froia Maseru, Aft^r several villages of loyals in the iJeraa

district were attacked, at Griffith*o orders U.G.B. Bell 

abandoned the- Beroa magistracy arid fcxLl back on imacru with his

w>ap u ^ayl. capers* Cr,20-o1 , p. 7,
2 without more detailed records than exist, it ia lapoasible to
eBtjjaate the siae of the potentially loyal minority, especially 
aG ^ian^' Jlu'l^tian^ r-b^ll^j. too. I'lic j.xi^ tenet of Christian 
rebels can probably be partly explained by the sympathetic 
attitude of tiie French Jrot-.^tojit iiiicsionuriw^ towards the 
xiasuto dislike of being disarmed, although they never advocated 
revolt. 3ee x«llenbcr^er, ^ ^a.uu.c.v of Mi^jlca ^vi^. p, 218; 
iihodes House, Miiii, Brit, iiup, C*1b, Ul40/253c: i^iabillc.'D notes 
on the iiasutOf n«u«, probably -ncl. in ^140/2^1: i-labille to 
Oheseon, 30 Dec.

, N.A. 278: Griffith to i^yliff, no* 2/Ho, 16 Aug. 1880. 

Wlddiooabe, f'ourteefl Years in ^asutoland. p»

'l* Papers. Appendix 1, vol. iii, ^.22-U1 , p. 9: Griffith 
to «prig& (tel.), no, 5^^»
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clerk and police, since they could not hope tc withstand a

similar attack from Masopha. Only the Leribe District remained
2 fairly quiet, and even there when Jonathan surrendered his guns

the government felt obliged to return then to him for his own
•5 

protection.-' Arthur Barkly in the south, in danger of being

cut off from Maseru, was ordered to report anything serious 

directly to the colonial secretary as well as to Griffith. 4" On 

b August Surmon's report to the governor's a^unt £ivt.& some idea 

of the complete breakdown in coiuiuunication between the magistrates 

and the rebels in their districts:

All the ordinary businoso of my office, such as hearing 
cases, receiving hut tax, &c., is suspended, it is very 
Geldoin that anyone living off the a.ese-rve coiuos to the 
office. 5

Griffith was in tue &aue position but wac able to fall 

upon the pQwei1 of the paramount chid", ana for a few weeks 

it looked as if this night yet .>avc the ackiinio tr&tion. Letsie 

was persuaded to exert iiis authority, which wao still sufficient 

to ^nable hi.n to recover thu captured cattle fro-i liereng and to
**V

fine him. 0 Lerotiiodi's supporters melted away ana at Letsie f s

orders both he and iikwebi Lot sic restored uiost of the property
p taken by tiicn. 1-Iasoplia refused to allow Iiis warriors to

1 0ape, J9.A. 277s Griffith to ;^liff, no, 2/114, 21 July 1860. 

2uape, K.A. 278: Griffith to Ayliff, no, 2/107, 7 July 1680. 

£arl. Papers. G. 20-81 , p. 19.

.. A. 22-61, p. 8: Griffith to ^prigg (tel.), no. 354, 
21 July 1bU>.

c
Cape Parl. ^a.^rs. Appendix I, vol.iii, A.29-o1 , pp. i-O-yl : 
iiurmon to Griffith, 6 Aug. 1880. The reserve was the area round 
the raagi&tracy ruservea for tiie government.

.. p. 60: Griffith to LetLae, 27 July loe.0; A. 22-81, p. 13: 
Griffith to Sprige (tel,), no. 411 » 1 Aug.

.. Griffith to **prigg (tel.), no. 420, 2 *u£. 1880.

, H.A. 278: Griffith to A^liff, no. 2/146, 18 Aug. 1880.
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attack Maseru, and the magistracy at Berea remained untouched.* 

Letsie, taking heart, lud a thousand men to Thaba Bosiu, where 

he met Masopha and Ltrothodi and was at first hopeful of being 

able to settle matters by fining them; but it coon became 

apparent that Macopha would not submit, Letsie did not dare to 

remain on the fortified Thaba Josiu for fear of Hasopha, 2 and 

matters continued to teeter on the edge of chaos. On 18 August 

Griffith acimowledged this, reporting to the secretary for 

native affairs that lav and or dor had for tome tii-ac been In 

abeyance. ! lt is evident that the crisis through which we are 

passing is an endeavour on tii<; part of some of tte Chiefs to re­ 

establish their arbitrary power and if possible regain their
•* 

independence 1 , an opinion shared by Darkly, Austin, 3. II. Bell,

(J.G.ii. Bell, and at least one missionary. Several of the 

magistrates stressed how the chiefs drummed up support from the 

people by spreading stories of iLajiincnt changes to be made in 

tribal law, such an the suppression of polygamy* But although 

the magistrates retained virtually no power in their districts, 

th^y had not yet been attacked; the possibility of regaining 

control, though alight, remained and Griffith again repeated

2

vape Parl. ^£>D..v.JCg. . Appendix I, vol.iii, A.22-81, pp. 14-15* 
Griffith to aprigg (tel.), no. 431, 4 Aug. 1880.

i.bid. . pp. 17-20: telegrams between Griffith and ^prigg, nos. 
4|>o-471 Jj A.2^-c31 , pp. bo-jG: GriiTitii to ^iiff, no. 2/140, 
16 Aue. 1880, and enclosures; pp. 95-96: Griffith to Ayliff, 
no. 2/Hu, 18 Aug. 18t>G and ,;nclosures; Japo, iuA. 216: message 
of Letsie encl. in Griffith to Ayliff, no. 2/145, 18 Aug. 18<30.

^Ibid.. Griffith to Ayliff, no. 2/148, 18 Aug. 1880.

4Jape Parl. Papers. G. 20-81, pp. 5, 12-14; 3ape, H.A. 280: 
O.ii. Bull to b-rifxitl?, 10 Jan. 1bo1, ana O.G.u. xicll to Griffith, 
4 Oct. 1881, encl. in Griffith to iJauer, no. 2/527, 5 i>ec. 1661; 
Jape Parl. Papers. G.27-o 2, op. 172-j>: jylco to -wpri^t 27 Aug. 
1680.
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past request o for a large force stationed in Basutoland to 

enforce the law. 1

It was at thie point that kprigg arrived in Uacutoland. 

By the beginning of August ho had already be^un to complain about 

the conflicting reports and advice ho wa& receiving from darkly, 

Suraon, Griffith and a French Protestant missionary visiting

Cape Town, each of whom wac rupcrtin^ conditions; in only a small
2 area of iia^utoland. eventually ho decided to visit liasutoland

to inspect conditions for himself.^ Jhortly rafter L^toic had 

left Thaba liGGiu, the newly arrived bprigc visited him and also 

had,interviews with George, T/fieekelo, iJcfonia and !ft sane 

Moshwcchwc, and vith Jonathan kolapo, at which the seriousness 

of the situation was finally impressed upon hira* Lctsio called 

o- P/jltsp at which to try to obtain the nation'o sabiuission to 

torius offered by K»pri^g in a la^t-iainutc atteiapt to prevent 

full—scale, rebellion and to restore the sia^.istratt.o 1 authority, 

and J.M. Orpen, a member of the Legislative Assei4Jy and champion 

of the i>asuto in Parliauiwnt, attended as oprigg's negotiator. 

If the rebel chiefs and people would comply with suoraonscs and 

appear personally in court, they would only be fined. Compensa­ 

tion for seized property would have to be £iven and a token 

number of £uns surrendered by Lerothodi and the oth^r rebel 

chiefs as earnest of future- disarmament.^ But the moment for

1 Uape, 1*.A. 2?b: Griffith to ^lifx, no. i/H5. 1o AU&. 1880.

^ Paia. Tapers. A. 22-61 , p. 14s S^prigg to Oriffitn (tel.), 
no. 432, 4 Au^% 1880.

^Minutes of Interviews by ^pri£g and other information on his
viiit ai'o in ibid . . pp. 21 -43 •

4Ibid.. pp. 54-i?« Griff itii to Lctai^, 5 ^-pt. 16oO.
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such negotiations wao already past. Maeopha now knew his own 

strength. He did not attend the pit so but simultaneously held 

& gathering at which his young warriors were prepared for war; 

and Lerothodi, who at first appeared to co-operate with Letsie, 

refused to surrender any £uns. 1 There was no apparent need for 

hla to do sos not only load he seen the incompetent of the -ape 

forces against Moorosi, but had heard that the? British govern­ 

ment had repeatedly refused to send troops to aeciot the Cape. 2 

With all hope of compromise gone, the Inevitable outbreak came 

a few days later when Lerothodi attacked a coluiun of soldiers 

moving up to Mafeteng.^ His attack /narked laort than the begin­ 

ning of the Oun War; it marked the end of the magistrates 1 

carefully constructed network of trust and interests which, 

with British prestige, had enabled thea to rule the country 

virtually without force despite widespread opposition to the 

regulations.

b. *;t tempts to re-establish na/dsterial authority

i'hc War wiiich followed proveu lar ^orc disabtroue than 

&ati feared. Uornet ^pruit aa^ijtracy had to b^. abandoned,
c

GHcl I'ia^eru were attacked and besieged.

Vdenyon, 'iiasutoland and the iii^h Ooiaaiiosion 1 , p. 425. 

2Tylden, The Kise of the B&suto. p. 146.

P.R.O., 0.0. 879/17, African Confidential Print, no. 225, p. 140: 
Frere to j£Luibc-rl^y (tel.) f \5 '

, il.A. 27^5 ^uriiion to Grii'fitii, 4 i^ov. 1ek30, v,ncl. in 
Griffith to Ayliff, no. 2/1 74 » 15 Mov. 16BO.

.. and enclosures from Austen and Bell} A. iiarkly to
Griffith, 22 itept. 1o^0, ^ncl. in uriifith to .^liff, no. 2/160, 
28 Gept. 1880.
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Prom October a revolt in the Transkei, encouraged by Letsie, 1 

farther complicated matters for the (Jape forces, and Austen 

was killed at the end of January 1831 in a badly planned sortie. 2 

As a result of the revolt in the Transvaal, the Cape authorities

began to fear collusion between the Free State Boers and the 
•K

Sasuto,^ and by the tioie the Jape expenses for the war had

reached over £3,000,000, the ministry was exceedingly anxious 

to make peace. However, the. teivis they finally offered in 

February 1881 were hardly calculated to be acceptable- to the 

3a3uto, and were rejected; they included the demand that the 

Basuto should ctill currender their funs and that L,rothodl, 

Masopha arid Joel sLould stand trial, altnou^h gu^rantoeing that 

they would not be cond^ranori to a _-fith. But Lerothaii by then 

wefc also aaxioub to uake peace: he was suffering from a painful
A

inflammation of the bladder ana. it was nearly the end of the 

summer rains which had bfcn keeping the mountain rivers in full 

spate ana hindering the inovaiient of tht Cape artillery. .'Vfter 

much negotiation, Griffith met Lerothodi ana set .letters in train 

for tne acceptance of an award rx.de by the ^ovtrnor and announced 

on 29 April 1bt,1. ^ith its announcement, the fighting gradually 

ceased*

1'ylu.en, ^ho Kiai of tLc

uouse, i-ii»ij. 4*fr. 'w^j C^^nnan ^apcro), p. 4^: ilobert 
kennan to his mother, no. 6"$, 17 Feb. 1 oo1 .

^Germond, Chronicles of Basutole.nct* p. 376.

^Cape rarl* Papers. G.2b-o2, p. 5: Award of 29 .ipr. 1bo1.
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The award provided for disarmament but licensing of 

guns or compensation for them, complete amnesty, Quthing 

remaining part of j3asutoland, and a payment of a fine of 

5000 cattle together with compensation for loyals and traders. 

This met all the rebels' demands, for it was obvious that the 

Oape coold no longer enforce the disarmament provision - or 

anything else; although all the chiefs eventually accepted 

the award, they were back in the saddle and intended to stay 

there. is.ven Letsie could not be relied upon to help bolster 

the magistrates, for his role throughout the war had. b^en highly 

questionable; apart from his intervention in the Transkei, 

there was evidence that his men had participated in the attack

on the Mafeteng magistracy and throughout the war he had
2remained in contact with the rebels, who on some occasions at

least would even surrender captured property to him if ordered
•*

to do so. ' He was undoubtedly in a most uncomfortable position,

desiring peace and protection for Basutoland, but also wishing 

to retain at least the nominal leadership of a nation unwilling 

to accept the Cape's conditions for peace. That he played a 

double role to some extent seems certain, since he retained his 

position as paroaount chief in the eyes of his tribe and at 

least some of his authority, while ostensibly working for the 

enemy against which his heir and the majority of the nation

1 Cape, N.A. 278s Barkly to Griffith, 22 Sept.1880, encl. in 
Griffith to Ayliff, no. 2/160, 28 ttept. 1880.

2E.g., ibid.. Letsie to Griffith, 5 Dec. 1880, encl. in Griffith 
to Ayliff, no. 2/186, 13 Dec. 1880; various letters in N.A. 279 
in February and March.

52.g., Oape, N.A. 278: Letsie to Griffith, 13 Dec. 1880, encl. 
in Griffith to Ayliff, no. 2/190, 18 Dec. 1880; various letters 
in U,A. 279 in February and March.
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fighting. How far he remained loyal to the government 

ia extremely difficult to judge from the scanty and conflicting 

evidence available, especially when it is borne in mind that he 

had learned his skills from Moshweshwe, who had lived by the 

laaxim that language is not given to man to reveal his thoughts, 

but to conceal them. In assessing how far chiefs who theoretic­ 

ally were enemies co-operated with each other during both the war 

and its aftermath, it should be remembered that the Basuto custom 

of marrying cousins knit all Moshweshwe's descendants in a web 

of relationships which would have been difficult to ignore. 

Jonathan, for example, was not only the son of Masopha's favourite 

brother, but married to one of his best-loved daughters.*"

i'hat there would be difficulties in implementing the award 

was therefore obvious to the new government which replaced the

Sprigg ministry on 9 May 1881 in the middle of the negotiations
5over the award. TO make matters worse, the new ministry's

policy could not be implemented by Griffith - as he himself 

pointed out, even if he were able to set aside his strong 

personal sympathy for the loyals, he was too deeply identified 

with the previous government and its failure to enforce dis­

armament to be able to re-establish the prestige of the govern-
4 5^ - and so on 25 August he was given a year's leave^ prior

Caoe Parl. Papers. G. 20-81, p. 14»
p Widdl combe, fourteen Years in Basutoland. p* 220.
•x
•'The secretary for native affairs in the new ministry had been 
M.P. for Allwal iiorth, very near the Basuto border, and was known 
as a staunch friend of the Basuto. See Rhodes House, MSS. Brit. 

. S18, 0140/242: Mabille to Chesson, 7 Apr. 1881.

4Cape, N.A. 279: Griffith to Sauer, no. 2/257, 27 June 1881.
K
•'Cape, N.A. 280: Griffith to the resident magistrates and other 
gentlemen in the civil service, Basutoland, 26 Aug. 1881.
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to retirement. His departure meant a very real loss for 

Basutoland, as even the new ministry which dispensed with his 

services realized: 1 not only was he a most able and upright 

administrator, but he was liked and respected by all sections 

of the community, black and white. But he was fortunate in 

not being responsible for the new ministry's policy; it aimed 

to avoid the expense of recruiting more troops or police, and 

to rely entirely on the chiefs to persuade their people to 

surrender the cattle required for compensation and the national 

fine. This was unrealistic. Tery few chiefs, ruling ulti­ 

mately by consent, could ef£ord to antag>niae their people to 

the extent of enforcing the restoration of all the loyals* stock:

the Basuto regarded as rightful spoil anything captured in the
o 

war and would not easily surrender it. The new acting governor's

agent, Joseph Millard Orpen, was a long-standing champion of the 

Basuto in parliament and regarded as an expert on them, having 

known them and Moshweshwe f s family personally for many years;^ 

but the unfortunate new policy which he had agreed to implement 

necessitated pandering to those chiefs lately in revolt to ensure 

their co-operation. Not unnaturally the much-tried loyals were 

extremely bitter about this, especially when it failed to

produce most of the compensation owed or to enable them to return
5 to their villages.

Archives, aoc. 1624 (3) (Wiid Collection), item I: 
memorandum by 3auer on Basutoland, 14 May 1881.

^Lesotho, S9/1/3/2 1 : Griffith to G-iadwin, 9 July 1875. " :

*Orpen, Reminis cences. pp. 208-17, 248} Jape Parl* Papers. 
A.18-72, pp. 11-12: appendix A.

Qape Parl. Papers. Gr.47-82, p. 191 .

^.g. f Oape, U«A. 280: Davies to Orpen, 20 Sept. 1881, encl. in 
Orpen to Sauer, no. 2/289, 27 bept. 1&81; Masopha to Orpen, 15 
Oct. 1881, encl. in Orpen to kauer, no. 2/306, 26 Oct. 1881; 
Crpen to tfauer, no. 2/325, 29 i^ov. 1881 | Surmon to Orpen, 30 Hov. 
a><381. «nol. in Orpen to Sauer, no. 2/326, 3 Dec. 1881.
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Some of the magistrates who had defended their magistracies 

almoet entirely with the aid of the loyals, felt unable to accept 

thy new policy either* By the end of September C.O.fl. Bell asked 

for a transfer, and Bavins, making a similar request in November 

1881, expressed their feelings clearly:

I beg further to urge in support of my application that, 
having hitherto used my utmost endeavours to carry out 
the policy of the late Ministry; viz. - that of under­ 
mining the power of the chiefs, & having taken part in 
the application to this country of the Peace Preservation 
Act, and persuaded as many as possible to remain J.o;yal, 
I am very heavily handicapped in having now to work out 
the new order of things; - nor can I fail, under the 
circumstances of the case, to be partial to the loyals, 
who have fought side by side with us & risked their lives 
to save ours. 2

•2

Sauer appreciated these problems^ and was probably keenly aware,
A

as the a§Tf9ftpa.fl alleged on 4 January 1882, that the pre-war 

magistrates were unlikely to write glowing reports on their 

districts for the Cape Native Blue Book in 1382. By September 

1882 almost all the pre-war magistrates and the more politically 

minded clerks were no longer in the Basutoland civil services 

in January 1882 Maitin was obliged to resign to escape an un­ 

acceptable transfer, which he believed to be deliberate victim-
c

ization for his known sympa tidies with the loyalep in March 1882 

Fitzwilliam Bell, who shared his brother's views, was transferred

1 Gape, ft .A. 280s G.G.H. Bell to Orpen, 29 Sept. 1881; Orpen to 
tiauer, no. 2/328, 4 2eo. 1881.

»t Navies to Orpen, 17 Nov. 1881, end. in Orpen to Sauer, 
no. 2/318, 18 ZNiov. 1881.

*Cape, ft* A. 281: article from the Kaffrarian Watchman of 4 Jan. 
1882, encl. in Orpen to Sauer, 20 Jan. 1882.

.. Jtfaitin to Orpen, 15 Jan. 1882, encl. in Orpen to bauer, 
no. 2/367, 19 Jan. 1882.

60ape, £.A. 282 J Holland to 3auer, no. 2/495, 15 May 1882^ and 
enclosures.
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to Kokstadt on unfavourable terms; 1 Davies did not serve as 

a Basutoland magistrate after December 1881; 2 G.G.H. Bell was 

transferred to the Transkei in 1882; 5 Arthur Darkly left

Basutoland on sick leave in May 1881 and resigned without
4 R returning;^ Major Bell died in July 1881; 5 Holland since rnid-

1877 had been in charge of the Basutoland Education Department 

and had held his subsequent magisterial appointments on a tempor­ 

ary basis. Of the pre-war magistrates in the territory, only 

Surmon remained in a permanent magisterial post there. Of the 

pre-war clerks who had served in Baeutoland since the Gape took 

charge, only William Carlisle remained, and in August 1882 he

too had applied for a transfer, which he eventually received in
7 May 1883. This meant that throughout the crucial period until

October 1882 in which the Gape government was trying to re­ 

establish magisterial rule, almost all the magistrates and clerks 

involved were either out of sympathy with the way in which they 

were expected to implement the policy, or relatively inexperienced

1 Uape, ft.A. 261: F. Bell to Orpen, 9 Mar. 1382, end. in Grpen 
to Sauer, no. 2/430, 11 Mar. 1882.

20ape, &.A. 280: Davies to Orpen, 21 Dec. 1881, encl. in Orpen 
to Sauer, no. 2/346, 26 Dec* 16b1; &.A. 2&1 s Davies to iv.ose 
Innes, 20 Mar. 1382.

^Lesotho, S9/2/2/3: Orpen to CJ.G.H. Bell, 30 kept. 1882.

4Cape, N.A. 279s Griffith to Uauer, no. 2/251* 8 June 1b81; 
DuA. 280: A. Barkly to saauer, 1 Dec. 1881.

5Cape, ti.A. 279s Griffith to Sauer v no. 2/261, 4 July 1881,

6Cape, U.A. 274« Griffith to Brownlee, no. 26, 11 Apr. 1877;
Uaoe £arl. Papery. G.47-82, p. 157* enclosure A in Orpen to
£auer, no. 23, 16 Mar. 1882.

7Cape, H,A. 282: Uarlisle to Clarke, 22 ^ug. 1882, encl. in 
Orpen to Sauer, no. 2/549, 26 Aug. 1882; N.A. 283s Blyth to 
Sauer, no. 65/A, 8 Apr. 1683, minute 30 Apr. 1883.
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in Basutoland politics and attitudes. To add to the problem, 

Orpen proved to be a moot incompetent administrator. 1

The task which faced them would have daunted even a well- 

established and united magisterial team. Ultimately the re- 

establishment of magisterial rule depended on the magistrates* 

ability to secure the property and safeguard the ri^its of anyone 

who entrusted himself to government justice, and this the magis­ 

trates would have had difficulty doing even had there been no 

opposition party in the country. Unfortunately, there was: 

Hasopha at first refused to accept the governor's award at all 

and was only coerced into nominally doing so in September 1881,

when Sauer began to organize an expedition by Letsie and
2Lerothodi against him. This removed the main focus for dis­ 

affection in Basutoland and augered well for the enforcement of 

the award by the chiefs; but as soon as Sauer returned to Cape 

Town, having already withdrawn all colonial troops except the 

Cape Carbineers, the problem reappeared. An extract from the 

minutes of the 1862 General Assembly of the Paris evangelical 

Missionary Society in Paris paints a vivid picture of what 

followed:

This is the opportunity for which Masopha has been waiting. 
Ho sooner has Mr. Jauer left than he throws off the mask 
and, from hie mountain-top, announces hie refusal to submit. 
An attempt is made by Mr. Orpen with Letsie and Lerothodi's 
warriors, to capture him on January 24th and fails lament­ 
ably. It is henceforth obviouafthat the country is incapable 
of pacifying itself unaided. Is it in the power of the 
Colony to restore order by force of arms? xJy no means. It 
is not the solitary cavalry regiment left in Maseru which

1 Ibid.. Blyth to Sauer, no. 33/8% 7 Apr. 1663. 

^ftoe Parl. Panere. G.26-82, pp* 50-51.
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will achieve what the entire forces which the Gape 
Government could bring into line have failed to do. 
The situation is therefore grave, more so perhaps 
than ever before: in Basutoland anarchy, at the 
Cape impotence.'

Given this situation, the magistrates remained equally 

impotent* The picture which emerges from magisterial reports 

and other sources shows that the magistrates were unable to 

administer the law except amongst the loyals etiH living in 

the camps huddled round the magistracies; as Mabille- wrotet

'the authority of the magistrates is not yet sufficiently
p recognised to induce people to take them their cases.' A

secondary reason, at least in the Leribe District, was that 

feeling was still 80 strong between the ex-rebels and the 

refugee loyale living at the camps that the former^ would not
•x

oome to the magistrates' reserves. At the end of November, 

Surmon reported from the Jornct jpruit District that all cases

except one had been settled by the chiefs, and Hie exception had
4 been brought to him at Letsie's specific direction. Only three

K
cases were brought to Bailie at Mafeteng during November^ and 

Uatchard reported that to his knowledge only two cases had been 

brought by rebels before the magistrate at Maseru since the 

beginning of the peace negotiations, and both were cases against 

loyals residing in Maseru. In the few cases where magistrates

* Probably by Dr. Eugene Gasalie. 3e:e Germond, Ohronicles of 
Basuto^flvfl- p» 597* -

2Smith, Tfte Mabillea. p. 309.

tf.A. 281 J Bailie's report for 1831, 7 Jan. 1882, end. in 
Orpen to Sauer, no* 2/410, 19 Feb. 1882.

*Cape, N.A. 280: Surmon's report, 30 Kov. 1881, encl.in Orpen 
to Sauer, no. 2/326, 3 Bee. 1881.

6

. Bailie's report, 29 Nov. 1881, uncl. in Orpen to Sauer, 
no. 2/326, 3 Dec. 1881.

Cape, U.A. 281 j Hatohard to Orpen, 9 Jan. 1882, for Uape ilative 
Blue Book*
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were able to secure restitution of loyals 1 stock, reinstatement 

of loyal headmen on their land, or witnesses for serious charges, 

it was usually only as a result of intervention by either Letsie 

or his sons on their behalf. 1 The cuetoms of circumcision and 

witchcraft were revived in some areas to a great extent2 and 

C.G.H. Bell's report of 30 November 1881 on tlie Leribe District 

seems to have been true for the whole country:

On the conclusion of Peace with the Rebels there was an 
apparent desire on their part,to a certain extent to 
attempt compliance with the Governor's Award, and a wish 
to bring about a peaceful order of things. - Since then 
however, the rebel chiefs have gradually recovered breath, 
and they are now beginning to forget the anxiety and 
hardships they experienced during the rebellion, with 
the result that their attitude towards the Government is 
assuming a style of independence and defiance which must 
eventually necessitate coercion before the authority of 
the Government can be upheld in the country.5

Although Orpen in his reports had a tendency to paint a 

rosy and over-optimistic picture of the effect of his policy, 

the facts were eventually borne in on the Cape Government, which 

could not let this situation continue. Some other solution of 

the problem had to be found. With the British government's 

consent, they decided to use Gape troops to enforce fulfilment 

of the award, offering cheap farms from confiscated land as the 

lure to persuade colonists to enlist. The Basuto were given 

the deadline of 15 March 1882, a month away, by which to fulfil 

the award; otherwise it would be cancelled* Quthing confiscated,

4

^•£»t ibid., iaurmon's annual report, 6 Jan. 1882, encl. in Orpen 
to kauer, no. 2/410, 19 Feb. 1882; Hettleton to Orpen, 26 Jan. 
1882, encl. in Orpen to Sauer, no. 2/396, 11 Feb. 1882; Cape 
Parl. Papers. G.47-82, p. 192; Oape, N.A* 280: Bailie's report 
29 Nov. 1881, encl. in Orpen to Jauer, no. 2/326, 3 See. 1881,

pCape, K.A. 281: .Reports by 3urmon, Olarke and Fr. Gerard, encl.
in Orpen to aauer, no. 2/410, 19 #eb. 1882.

5Cape, N.A. 280s G.G.H. Bell's report, 30 Ifov. 1881, encl. in 
Orpen to Jauer, no. 2/326, 3 #ec. 1881.
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and the Gape would enforce order in the rest of the country 

and confiscate the property of any who resisted their authority. 

This drew a storm of criticism from the humanitarians in ^gland 

the colonial press, and, most important, the Jape Parliament. 

The cabinet, finding itself without parliamentary supporter 

the proposed renewal of the war, was forced to modify its 

ultimatum. Using as an excuse a plea by Letsie for more time, 

it announced that the award would still be cancelled on 15 March 

but that confiscation would not autom tic ally follow on incom­ 

plete fulfilment of its terms.

Instead the ministry's third attempt at a solution was 

unveiled to the public in the governor's speech at the opening 

of Parliament, whose members were asked to endorse a policy 

which aimed 'at the gradual restoration of Law and Order by 

means of a force strong enough to support the authority of the 

Magistrates and to protect those who have proved themselves 

faithful in their allegiance to the Government. 1 $o force any­ 

where near sufficiently strong was ever in fact provided, but 

the government did try to create a more favourable atmosphere 

by repealing the Peace Preservation Pro elevation on 6 April, 

though the £1 hut tax was to stand. A commission was set up 

to examine compensation claims by the loyals, and those who 

were unable to return to their villages were to be provided for 

in either Quthing or below the Drakensberg. Quthing was not to 

be confiscated, though settlement in it would remain, as it had

votes and Proceedings of the Qaoe Legislgt^yfe Oounci^. 1332, 
Minute 17 pi 1; Governor *e speechT 17 March 1882.
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boon since Mborosi's rebellion, under the control of the 

government. This was done to provide the loyals with land 

away from ex-rebel chiefs, but Letaie was very bitter about it; 1 

and by omitting even to consult him as the only chief still 

with a claim to supremacy over the district, the government was 

iteolf violating the spirit if not the letter of the regulation 

providing for consultation with the relevant chiefs over land 

allocation*

The new policy was a dismal failure from the first. In 

Cape Town it did not receive the support of the Opposition, 

which regarded it as extremely humiliating. In the Assembly 

a bill to repeal the Annexation Act of 1871 was defeated by only

twelve votes, and the Legislative Council actually passed a
2 resolution favouring its repeal. In Basutoland the new policy

while not winning over the ex-rebels, turned the disappointed 

loyals against the government too. The position of the magis­ 

trates as enfdrcers of the law therefore did not improve. Hor 

were they helped by Major General Charles Gordon 1 s short and 

disastrous visit to Basutoland in an attempt somehow to solve 

the situation for the Cape Government. He favoured a plan of 

indirect rule through the chiefs and two consultative councils, 

with no magistrates in the country except for a resident and two 

sub-residents whose main task would be to control the Basuto's

1 Gaoe Parl. Papers. G.b-83, pp. 294: Orpen to Sauer, 31 Aug. 1882; 
G.54-83, p. 58 j Letsie's speech on Quthing at the meeting with 
Scanlen and Sauer on 26 Mar. 1863*

o
Benyon, 'Basutoland and the High Commission, pp. 516-7.
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relations with adjacent territories. 1 It was the only type 

of plan which might have induced Masopha to co-operate, 2 but 

it was not officially supported by the government on ttie grounds 

that no chief was able to speak for the whole country in the 

way that the plan required. 5 Unfortunately, Gordon's visit 

clearly demonstrated to the Basuto the dissention among their 

\Aiite rule re: 4 not only did Gordon fail to bring Masopha to 

heel, but he was also probably partly responsible for the 

failure of the government-supported voluntary attempt by Leteie 

and Lerothodi to coerce Masopha into accepting the Gape's 

authority. At the close of 1882 the situation throughout the- 

country was if anything worse than it had been at the end of 

hostilities. 5

Paced with this situation, the first major economic 

recession since the boom begun by the discovery of the diamond 

fields, and with frontier problems in the Transkei and Beohuana- 

land as well as Basutoland, public opinion in the Cape veered 

increasingly in favour of abandoning Basutoland. To make 

matters worse, the Orange Free State objected to the fighting

that had developed along the border as a result of the refugees
7 fleeing from the Leribe District. The iteanlen government made

Oapfc Par?.* Papers. G.5— 83 1 P» 16s proposed convention between 
the Cape and the i&suto, end. in Gordon to bcanlen, 19 July 1882,

2Ibid . . <J. 6-83, p. 35.

'j&. Bradlow, 'General Gordon in Basutoland 1 , Higtoria. xv. 4, 251 •

c

Parl. Papers. G.8-83, p. 2y9: Orpen to Sauer, no. 71, 
24 Oct. 1882.

.. reports of magistrates and missionaries in Basutoland for

6Ibid.. G.9 (cont.)-82, p. 5- 

7Lagden, The ifosutoe. ii. 539-40.
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one last desperate effort to produce a solution, which it 

put to an extraordinary session of the Cape Parliament in 

January 1883. It was the only policy which under the circum­ 

stances had any choice of succeeding, but how great a concession 

the government was making is indicated by the fact that the 

policy was completely contrary to an Jape principles of control 

in tribal areas, being far inoru akin to thtr plan proposed by 

Gordon. ?or the first time since 1868 a government 

proposed to leave the management of Basutpland's internal affairs 

to the chiefs, and to control only external relations. In terms 

of past Gape policy, it wae a retrograde step.

However, the scheme never really got off the ground, for 

it failed to gain adequate support from the Basuto chiefs and 

had only half-hearted support in Parliament: although the 

Assembly agreed to it, the Legislative Council voted for out­ 

right abandonment, 1 At first si^ht the lack of Baeuto enthusiasm 

seems surprising, since the repeated demand of Masopha and his 

many sympathisers was for external protection from the Orange 

Free State but internal 8elf-government, free from magisterial 

control and interference in tribal law - the policy the Gape was 

proposing. However, in iild-March Scanlen and Sauer had gone to

Basutolandto sound out Basuto reactions to the proposed policy,
2arid had indicated at the numerous meetings they held that the

alternatives were either complete withdrawal or, possibly, handing

3ee Benyon, 'Basutoland and the High Commission*, pp. 568-74, 
for a detailed account of various parliamentarians' attitudes 
towards thu policy,

2Seo Gape Parl. Papers. G.54-83, A.24-83t A.24A-83, and A 
for reports on the meetings*
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Ba&utoland baoic -bo imperial rule. It seems tiiat the- 

chiefs were so disenchanted with the Cape government that they 

would almost .all have preferred to be under imperial rule again, 

and to some chiefs oven complete abandonment seemed preferable. 1 

The Cape government had recently contributed a number of irritsots 

to the. Baautoland sc^n^ which, together with the recent Gun War, 

ezplain these sentiments. In December it had succeeded in 

antagonizing both Le-tsle and the loyals by its indecision on 

whether to allow Kkwebi, an ex-rebel son of Letfcde, to settle in 

C,uthin& or not, Let Die being angered that his nominee was not 

installed immediately, the loyals because they had moved to

Quthing specifically to escape the control of the ex-rebel
2chiefs. Then in mid-March Captain Matthew Blyth replaced

Orpen, who was felt to be too closely identified with past 

policies. 5 .olyth wa& the first chief juagistratc- of the iranskei 

and one of his assistant siagistrates has lt,ft a description of 

him which doe3 much to explain his subsequent problems with the 

Baauto i

Hy chief, Gaptain jilyth, wac a dear old thing, ao 
good as gold, but an old woman from the oole of his ehoe 
to the top of his hat, an awful old woiiian, but with a 
good heart and a most awful temper. When he lost the 
latter no punish^ent was sufficient even for a trivial 
offence. i3ut when some infernal scoundrel, who had 
com^iitttfd an atrocity for which he ou&ht to have been 
most severely punished, shed crocodile's tears and prated 
a htap of nonsense about his wife and children, the heart 
of the Chief Magistrate became as water, and his tears not 
infrequently flowed down onto the chief inagisterial bench 
while those of the culprit watered the dock.4

To judge from the accounts of the meetings of 19 and 20 Mar. ' 
the commoners would generally have preferred tome sort of govern­ 
ment to protect them from the arbitrary whims of their chiefs, but 
would probably havu loyally accepted their chiefs' decision.

2Cape, N.A. 282: Orpen to ,*auer, no. 2/600, 25 Dec. 1882, and 
enclosures; Qaae Parl. Papers. G-.8-83, pp. 271-2.

^ibid.. A.24-63, p. 10: ^auer to Orpen (tel.)t 9 Feb. 1883.

^P.ii. Streatfield, Geminisceaoea ot_an_Qld__iyn (London, 1911), p»235.
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He was hardly a tactful choice as acting governor's agent: 

the ^aeuto suspected him of L>eing mainly responsible for 

iiehemiah's wrongful imprisonment and his temper had earned him 

a reputation for severity which, after the easy-going Orpen, 

was not welcomed. Moreover, the meetings held by l^canlen and 

i^auer ltd to the re-opening of many old grievances against the 

regulations, most of which were thy result of the administration's 

original policy of undermining the power of the chiefs.

In an attempt to counter some of thtet- objections, various 

modifications were made in the proposed scheme before the final 

draft waa went to Letsie on 31 March and j^de known to the chiefs 

and headmen at a meeting at Ihlotsi Heights on 2 April 1885. 2 

Although born of necessity, these were by far the most liberal 

regulations the Gape had ever offered an African people. They 

removc-d the magistrates (and, in practice, Jape law) from the 

average African's life unless he chose to appeal from his chiefs' 

decision. Only in a few, specific instances were cases reserved 

for magisterial attention. Although the governor was ^till to 

make the laws, the provision that the chiefs and headmen were 

to administer them was a farce; as shown above, many chiefs 

and headmen disapproved of the existing laws where they were 

contrary to tribal law, or did not understand the principles on 

which they were based. With uiagisterial authority under the 

proposed constitution far less in evidence than before the war, 

the only incentive to such chiefs to administer the modified

1 „ . -„"") e A? &r..1. i:'aDers. w.^4^t>3§ P» ^^*

2Lesotho, 39/2/2/3: Scanlen to Letsie, 31 Mar. 16b3, enclosing 
proposed terms for the future government of Basutoland.
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wao fear of having their decisions set aside on appeal to the 

magistrates; and appeals were likely to reiaain rare while the 
chiefs retained their greatly strengthened position. It seems 

unlikely that the missionaries, who often acted as interpreters 

at the meetings held by Scanlen, iJauer and Blyth would have 

allowed the government to remain in ignorance of this fact, but 

they were- also keenly aware of the evils abandonment would bring, 

and would have preferred even the proposed system to that alter­ 
native.

The chiefs were not required to make an immediate response 

to the proposals of 2 April, and only after three weeks had 

elapsed was a nations! ait go held to receive their answer. It
lasted for two days and the result was indeci&ive. Jospite

2 every e-ffort by 31yth and the missionaries, .ulyth was obliged

to report t£at Letcie's consent to the regulations was only wrung
from him with the greatest difficulty, after he had- tried in

•* 
every way to evade the question. IJor did i31ytii believe him to

be in earnest, even then; 'n~ is entirely in the hands of his 

sons, two of them, "Bereng" and "Mama" secretly side with 

Masupha, and the arrogance and general bearing of these two 
Chieflets bode but little good to the general peace of this 

country. 1 Worse still, Masopha and his henchmen, ilamanella, 
refused to attend the pit.a.0 although summoned by Letsie, and 

Blyth doubtud whether even firm action by Letaie would bring 

them to heel. The government's agreement that LetBie's

1 Smith, The Mabillcs. pp. 315-6,

e, U.A. 2&!>i Blyth to issuer, no. 41/03» 27 Apr. 1863, and 
enclosed minutes of pit so. 24-25 Apr. 1863.
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position as paramount chief should be enhanced in order to 

restore his old powers would effectively explain Masopha's 

refusal to co-operate. Although the new regulations were 

promulgated, it looked as if there was no hope of them being 

accpeted by a united country, the Cape government's precondition 

for remaining in Basutoland. To emphasize the point, only five 

days later news was received from ieribe that Joel had attacked 

Jonathan with the support of Masopha. 1 iitrious fighting: con­ 

tinued until Letsie was persuaded to paas judgment at a national 

gathering held from 22 to 2'o &ay to near the case, 2

But by that time tlie Jape government had lost confidence 

in its ability to cope with the situation. At the beginning of 

May it opened negotiations with the British government to hand 

over the country to its care,^ and the news quickly spread. The 

resulting uncertainty as to the future placed Blyth and the
as

magistrates in an increasingly uncomfortable position, but/evi­ 

dence in the Cape files such ae Blyth 1 s report of 22 June 1883 

showed, the government's new policy which he was attempting to 

implement did not appear to be very effective anyway.

After three months careful and cautious working of this
new system, 1 cannot bay that it has iuet with that measure 
of success its liberal spirit deserved.

fhe Chief Letsea is willing enough to take all the 
power to himself in dealing with cases ,4- and the general

Tarl. Papers. A. 24-83 t P« 73$ Blyth to oauer
no. 192, 1 fey 1885 

2Ibid.. p. 78: Blyth to Ssuer (tel.), no. 231, 27 May 1883.
minutes of tne meeting, see Cape, il.A. 283: Blyth to 

Sauer, no. 55/33t 30 May 1883, and enclosure.

^British Parl. Papers 1863, xlviii (0.3708), pp. 1-3: Smyth to 
JJerby, 1 May 1883, enclosing Scanlen's minute of 30 Apr. 1883.

Under the new regulations apparently, Letsie legally retained 
all fines he iuipOBed. in the three months from 1 July - 30 ttept 
1863, Blyth received only £14-16-3d in fines. i»ee uape, M.A. 
2&3: Blyth to ->auer, no. 1 29/A ?, 13 Sept. 1833; statement of 
actual revenue received, encl. in Blyth to i-»&uer, no. 135/A JF f
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management of the tribe, except when grave difficulties 
arise as in the case of Masopha, when Letsea says he is 
powerless, "the Government must deal with that," bat he 
is not so willing to recognise his obligations to the 
Government. The above remarks apply also to nearly 
every Chief in the country who now exercises his author­ 
ity, and seeks his own aggrandisement without let or 
hindrance, and already the coiiunon people are sorely 
feeling the burden of their position, and would eladly 
welcome the just and humane rule of .britieii Magi&trates, 
but are afraid to make any UIOVL in this direction as 
they would incur the displeasure of their chiefs; and 
the power of the Government in Basutoland is not strong 
enough to protect them. 1

Jilyth's increasing and extreme distrust of Lwtsic 2 was probably 

aggravated by jxlyth'e own ill health,** but was aleo partially 

justified oy Letsie's beiiaviour. However loyal the paramount 

chitf iiiignt have desired to be, iiu had very little power with 
which to assist tne government: his neir, «Lerothodi, was loyal 

to the £ovtrninent, but he too was in poor health;** and Letsie's

won next in tne succession, aama, and several of Aiama's more
5 influential brothers supported Jo^l ana Ha&opha and would have

rwfuswQ to holp to subdu^ them. £'or th« same reason, Let si e 

coula not always encore that the regulations were, observed. 

Besides, it ia v^ry possible that both ibetsia ana Lerotiiodi were 

iiappy to see magisterial control kt.pt to a minimum, and found 

the r<»Del chiyfie provia^a & useful ejtcuae for in&ction when 

required to bolster magi&teritil authority* unfortunately the

1 Ibid., Blyth to Seuer, no. 63/83, 22 June 1883. 

2Ibid.« Blyth to Sauer, no. 73/83, 15 Jul^r 1883.

.. Dlyth to Sauer, no. 80/33, 6 Aug. 1883; no. 102/83, 
20 Oct.

4Ibid., Blyth- to Sauer, no. 93/83, 1 5 '• Sept . 1883. 

.. Blyth to iiauer, no, 73/^5, 15 Joly 

ibla.. Blyth to be,uer, no. b7A#, 26
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lack of force at Blyth's disposal obliged him to rely entirely 

on Letsie to bring him those cases which according to the new 

regulations were to be tried by a government officer. Hence 

hie frustration in October when Joel refused to surrender an 

accused man to him, saying Letsie had told him to deal with the 

case hi mself. Blyth angrily reported: '^his is Letsea's 

way of working, sending onu message to Joel as in this case 

and he will ttll me he will see to it at once.' 1 But aB he must 

have realized, such behaviour on Letsie'e part was inevitable, 

given Letsie's political circumstances and character: the 

paramount chief was unlikely to retain his position if he was 

blatantly and regularly disobeyed by rebellious chiefs, but was 

on the other hand too weak a character to defy the stern old 

administrator openly. Prevarication was th* only solution.

How close the new system of sulf-government came to total 

breakdown as a result of Blyth 1 s frustration with Leteie's 

alleged impotence and manoeuvres is perhaps best indicated by 

the exchange of letters between them on the subject of Letsiu's 

abdication. Whether Letsie was in earnest or not is unknown, 

since events intervened before he could act. Possibly he was 

merely trying to enrol Blyth's sympathy and perhaps to frighten 

the government into supporting him when he wrote to Blyth that 

his lose of influence had made him decide to announce his abdica­ 

tion at a pitso. provided Blyth thought it advisable and that 

the government would appoint a more readily obeyed paramount in 

hie place. 2 Blyth f s exasperated reply reduced Leteie to angry

1 Ibid.. Blyth to 3auer, no. 106/o3, 27 Oct. 1U33.

___ to Blyth, 20 Oct. 1865, uacl, in Blyth to Orpen, 
no. 106/83, 27 Oct. 18b%
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sulks and might have had far worse results had Britain not 

intervened:

1 am quite avare that for some time past you have 
not carried out anything that 1 wished you [sic] al­ 
though it was for the good of your country.

1 cannot and do not think that your influence is 
so little as you aay , and I euii &ure that if you really 
desired it, and gave positive orders that they would 
be obeyed , and. any instructions 1 have given you would 
have been carried out at once.

You can do as you like about calling a Pitso and 
perhaps it would bt a good thing, a& anything is better 
than this present way of going on. i'hc presence of the 
Government in your country ie a farce. I have honestly 
tritd my be&t for your ^ooci, ana that of your people 
and I have- worked only through you as Paramount Chief , 
but i can do nothing more.

1 hear what you say about resigning your position 
aa Paramount Jhief. *he Government will bts sorry to 
learn that you have no power and Influence. They will 
not iiiind who is Paramount Uhief so long as their orders 
arc: obeyed - and the Basutos ruled justly and properly, 
BO that tnere may be peace in the land and the present 
evil state of things come to an

Fortunately at this stage the Gape's negotiations with 

Britain - prolonged by a die put, over financial contributions - 

were completed and a pit .so was called on 29 November to ask the 

Basuto nation if it wa^ milling to be ruled by Britain through 

the high commissioner and to pay a hut tax of ton shillings. 

Let si e, Ms sons, and the majority of the tribe returned an

affirmative answer, but Masopha, who did not attend, the national
4-

pit so, held one of his own at which he rejected imperial rule.

The British government had informed Let si e that it could not take 

over a divided people, and the- re followed an axious period for

1 Xbid..Blyth to ^auer, no, 1 09/^5 » 17

.. iilyth to Let&ie, no. 507^, 22 Oct. Iub3, encl. in Bl^rth 
to ^auer, no. 106/83, 2? Oct. 1683.

5P.R,0, f C.C. 48/507: Saayth to Derby, no. 369, 12 Dec. 1883, 
enclosing report of tne pjltsp from i'he fri-jad. t> Jec* 1883.

^British Parl. P&pers 1864. Ivi (0.>65!^), p. 47: imith to 
Derby (tel.), received 12 Dec. 1883.
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the Cape ministers before the British government in mid-December 

decided that the Basuto majority in favour of British rule was 

large enough to warrant it accepting Basutoland. 1 Further 

attuiapts by Letsie to induce Kasopha and tiaraanella to agree to 

pay hut tax and accept a magistrate merely provoJtud tries into 

doctoring their warriora for war and taxing Masopha's people to 

raise money for more anas and aianiunition, 2 but by then the 

British governuurb was committed to accepting Basutoland. 

Masopha had won his original battle to reduce the power of the 

magistrates and interference in tribal laws, for the British 

government was in future to rule with a very light hand. Hie 

continued rejection of .British rule might have stemmed from fear 

of encroachment on the chiefo 1 powers by the magistrates once 

they were installed; or it might have indicated, as soae 

suspected, that whatever the extent of his ambition when the 

Cape government originally took over Basutoland, by the time 

it left he was set on gaining full independence from Let sit?, if 

not the paramount chieftainship for himself. He must have 

realized that while the legitimate paramount and his heir 

remained loyal and were supported by the majority of the tribe, 

any white overlord would oeek to reinforce their power at the 

expense of all other Basuto chiefs' independence, in order to 

control thu nation effectively.

jtfenyon, 'Basutolanu and tiiu ui&u Jommisbion 1 , pp. o17~19»

to aauur, no. 12/o3 Lsic], 1° ^"D » 1834,
and enclosures.



On 18 March 1884 an order in council was promulgated 

'notifying the Queen's assent to the Cape dis-annexation of 

Basutoland, assuming direct Imperial control and providing for 

all legislative and executive power being vested in the High 

Commissioner'. On the same day u31yth handed over his duties 

to Colonel Marshall James Olarky, the new resident commissioner

who was to replace the governor's a«cait, and the following day
pleft Basutoland. With his departure ended the Jape's responsi­ 

bility for Basutoland, and on 2y May 1884 the Jape code of 

regulations, legally kept in force by a uritish order in council, 

was replaced by a new code of regulations promulgated by the 

high commissioner.^

The failure of the Oape's efforts to restore magisterial 

authority can be traced in the first place to the weak and un­ 

realistic policies adopted after the governor's award was accepted, 

when firm measures backed by adequate force might have reduced the 

exhausted rebel chiefs to submission. Given the blood-ties 

between the leading chiefs, it could not rely, as it tried to do, 

on the 'loyal 1 chiefs to subdue the rest of the nation. But it 

is doubtful anyvay whether once the Basuto commoners and minor 

chiefs had seen the government's weakness during the war, the 

magistrates could again have won over their support and trust as 

completely as before the revolt. And without their full support, 

any successful imposition of further changes in tribal law would 

have been impossible. Griffith's initial success in changing

Lagdt-n, The Ba^ato. ii.

Cape, ft, A. 264: Blyth to iJautr, no. 10/64, 16 Mar, 16c54«

^British l-'arj.. Papers 1b84-5. Ivi (0.4265), pp. 75-oO: proclama­ 
tion by Ko bin s on.
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tribal law had depended on the xaaintenance of a delicate 

balance which the Sprigg government had failed to understand 

and had destroyed for iaany decadte, if not forever. But 

though the Gape's first efforts to administer trite.1 law had 

ended in failure, the lossono learnt were applied in tho less 

promising Iranakeian territories, ultimately with greater success.
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Background

In December 13?2, when the r^oiteno ministry took office, 

the Basutoland administration was already establishing its 

position; by con-rast, not only did the Trans ~eian 

territories present a less promising setting for the Cape's 

experiments in controlling and eivilialng its black neigh­ 

bours t but constitutional problems for several years 

prevented the legal adoiiniatration of a Bmsutoland-type 

systen of government in the area, initi JLly, therefore, the 

territories apparently necessitated the Cape finding yet 

another solution to the problem of how to rule a large number 

of potentially hostile Africans. Bufr the Basutoland system 

was so convenient and successful that the Gape used it 

despite the illegality this involved, and for several years 

the territories were ruled by a system of bluff.

In contrast t its experience in Basutoland, the Molteno 

ministry suffered from a series of handicaps when it took 

over the territories: it did not inherit from Britain an

administration legally enabled to impose any law in the area,
and 

and a long history of contact with^disruption by both the

British government and Cape settlers had already buJUfc up 

a far greater resistance among most of the tribes to white 

administrations* The area oetween the ; ei *md r.'oashe 

rivers being nearest to the colony, had suffered most 

from white Incursions, the territory was initially 

occupied by the Gcaleka, the senior branch of the Xhosa 

tribe, which had clashed with the whites in 18:55, 1846 

and 1850-531 , losing both land and cattle. The disastrous

1. For a summary of these episodes, see Saunders, 'The 
Anriexction*, pp. 35-38.
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invasions of their territory disrupted tribal lifef but 

as damaging, if more insidious, were the threats posed by 

both the missionaries and the changes imposed by Grey on that 

part of the tribe living in neighbouring British Kaffraria. 

The Cattle Killing which resulted in 1856 broke the power of 

the Gcaleka,* Sarili, the chief, who was held to have 

instigated the movement as a means of driving his people to 

war with the colony, was punished by being forced with his 

people to fall back beyond the Mbashe.

While it was being decided what to do with the vacated 

land, it was kept empty of all people except a small group 

of Africans from the Ciskei, who were settled as a buffer 

along the v/est bank of the F^ashe in what became known as 

the Idutywa Reserve. A special magistrate had charge of them 

and they were joined by Gcaleka who subsequently came out of 

hiding in the area or returned from across the Mbashe, Plane 

to annex the area between the Kei and the Mbashe to British 

Kaffraria came to nothing in view of the extensive military 

requirements involved in keeping the area free of the original 

inhabitants. But Governor Grey argued that even though the 

colony might be at peace with tribes on the frontier, should 

they prove unable to keep order amongst themselves, they would 

frequently erupt over the frontier, pursuing refugees from 

their internal wars and causing loos of life and property in 

the colony.

It is evident that the dangers with which a barbarous 
race upon our frontier thus threatens our possessions v 
whether we are at peace or war with theft, would be 
very greatly removed if we could bring them under a 
system of local taxation and of European magistrates, 
such as I have described in the first part of thio 
despatch; a broad belt beyond our frontier of quiet, 
contented, and prosperous natives, under such a system 
of taxation, even if they were governed by their own
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chiefs, aided by British magistrates, would place 
our frontier, wherever it might be situated, in 
sufficient safety. *

Therefore in 1864 Sarili was allowed to return to a strip 

of his original territory along the coast, although it was 

not to be considered as British land, and m resident , 

W.a.D. Fynn, waa placed with him in July 1865. 2 The rest 

of the territory was divided between the Thembu from the 

^ueens town Divisita,^ who were given the northern portion 

and a diplomatic agent, and the Fifengu, who were given a 

government official as agent and|bhe rest of the land f to 

relieve the overcrowding in their colonial locati >na. The 

Eaigrant ihembu were guaranteed independence fros colonial 

rule and told that 'they would be permitted to manage their 

own internal aff&irs, in accordance with their own customs 

and usages, when not opposed to the laws of humanity* | but

this promise was broken as soon as K.J. Warner, their 

resigned In 1873 • The Flfengu, who were also given a diplomatic 

agent, were to continue as British subjects of a kind t although 

they were not to be subject to colonial laws. Their newly 

granted land was divided Into locations and given to headmen, 

who c uld bring a certain nuab >r of aen each to occupy it,

1. Cape larl. lapera, A * 102-61 f p. 3$ paragrap 
Grey to Newcastle, 9th ^eb, 1861.

2. Prom the beginning, t*e Cape government accepted that 
where such arrangements were sade, white men living in 
African territory were subject to tribal law. See e.g. 
Cape rn.rl • >'. apers , G.?l-75 f p«5B; >ape f H*A. 305t 
Advocate Cole's opinion on the Flanag&n case f i*1ar»1882«

Only a portion of the Tnembu left the Golony* These 
known 43 the .,;ai? rant Xhembu or T

Cape f K,A. 401: £.«J. Waruer to Ayliff f 17 Apr. 1879.

Cape, H.A. l f pp. 148-51! jaemoranduoi on the Mfengu by 
J. Ayliff.
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The Gcaleka not unnaturally resented the Hfeng*u of all 

people ?being settled in what had been Gcaleku territory, 

and this sowed the seeds of future trouble.

Although the British had not annexed the territory, 

this new arrangement of tribes in the Kei-iSbashe area, 

eech with an agent, offered an opportunity of extending a 

type of pseudo-magisterial authority into the territory. 

J.C. arner, who had been resident with the Thembu in the 

colony, was made British resident in the Transkeian territ­ 

ories and stationed at the Idutywa with supervisory authority 

over the other Transkeian agents. When he wrote to the 

governor for clarification of his and the agents 1 powers, 

he received a remarkably frank statement of how the British 

proposed that British officials should exercise th® powers of 

magistrates,although not legally able to do so:

His Excellency believes it to be essential to the 
successful working of the Transkeian "ettlement, 
that the British officers employed there should be 
perfectly aware that they posness no authority, in 
the legal sense of the word, derived from the British 
Government, inasmuch as Her Majesty's Government have 
deliberately determined to relinquish the possession 
they obtained of that Country.

The authority of the British officers, must 
therefore, strictly speaking, be derived altogether 
from the Chiefs and people with whom they dwell, and 
by whom any directions or advice they may give must 
be carried into effect.

But although it 13 right that these officers 
should themselves correctly appreciate their position, 
it by no means follows that they should bring this 
circumstance prominently into notice, and thus lower 
their own influence in dealing with the natives.

1. When he retired in 1869, his post was abolished and 
the agents fell directly under the Native \ffairs 
Department in Cape Town. 3ee Theal, History of outh 
Africa since ;September 1795» v
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Each of the tribes settled in the Transkei looks 
with more or less jealousy on the others. Sach desires 
to retain the good will of the Government. The leading 
men set a value on the allowances they receive. The 
individuals composing each tribe have become alive to 
the benefit of an impartial administration, find have 
probably little desire to come under the uncontrolled 
power of their chiefs.

All these influences will operate to sustain the 
authority of the British Resident, and to enable him 
to procure the execution of orders given with discretion, 
and with a due regard for the habits and prejudices of 
the Native races.

Whatever acts could be done by a British Officer 
as a 'Magistrate 1 can, as respects the Natives under 
him, be quite as effectually performed by the Resident 
through the co-operation of the Natives themselves and 
of their headmen......

Acting on this advice, the 'Fingo agent' rapidly became 

virtually a magistrate, since the Kfengu had been accustomed 

tn the colony to supervision from a white official and f with 

the hostile Gcaleka •_ for neighbours, had an added incentive 

to co-operate with their agent. In November 1868 arner 

persuaded them to agree to take cases to the agent on appeal, 

and to enforce his decisions unless the headmen and a meeting 

of the tribe decided to th© contrary. That they did indeed 

take cases to the agent is indicated by the court figures 

for 1373« when the 'Ifingo agent' decided 540 caoes, 301 of 

which were civil law cases. The government appointed many 

commoners as well as chiefs by birth to the oi'fice of headmen, 

and possibly the relative weakness of the Mfengu system of 

chieftainship compared with the situation in other tribes

1. Cape, rt.A. 5, pp. 92-94: 3outhey to (?) i,arner, no. 
94, 8 Nov. 1866.

2. Cape larl. Papers, G. 27-74, p. 41.
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explains why the system worked so well. 1 Matthew Blyth,

the second 'Pingo agent % who was apparently held in affection
*•>

by them thou^a ruling with a very f inn hand, '- even 

persuaded them to suppress certain practices connected with 

initiation rites which he thought objectionable,^ and to 

accept stringent regulations limiting beer drinking.^

Similarly, the influence of the 'Tambookie agent 1 with 

the Emigrant fhembu benefltted from the fear of the four 

Emigrant Therabu chiefs of outside intervention - in this 

case from the Thembu paramount chief, Hgangelizwe, under 

whom they had no wish to come.^ But oarili resonted having 

to communicate with Gape Town through an intermediary, and 

neither his resident, the official in the Idutywa Reserve, 

nor the 'Tambookie agent 1 had influence comparable with that 

of the 'Pingo agent 1 . 6

The adjoining territory between the Kbashe and the 

Mtatha was inhabited by the Thembu paramount and his tribe, 

which had lived there for centuries in constant riv3lry with 

their southern neighbours, the Gcaleka. The Gcalelca, who

1. Cf., Brownlee's arguments against a similar arrange­ 
ment in Thesbuland, p. 3>qS~ below. On the appointment 
of headmen, see Cape, N.^. 1 $ p. 1^0: memorandum on 
the Mfengu by J. nyliff. subsequent filos of corres­ 
pondence from 'Fingo agents 1 show that the government 
freely deposed headmen when their behaviour did not 
meet with government approval.

2* Kaffir ̂ 'xpress, vol. i, no. 13, 1 Oct. 13?!, p. 4.

3t Saunders, 'The Annexation 1 , pp. 53-4.

4« Kaffir .xpress, vol. ii, rio.!9» 1 <vpr. 1872, p. 3.

Cape f N«&. 401: E.J. Warner to Ayliff, 1? Apr. 1679.

6* Saunders, 'The Annexation', p.^-j ^spe, N.A.
Brownlee to Gouthey, 23 Oct. 187?- On the Idutywa 
agent, see p* 13- iq above.
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bore the full brunt of the white thrust northwards, 

inadvertently acted for the Ihembu as a shield a&ainst white 

influences, which may partly explain why the Thembu did not 

generally participate in the Uattle Killing. Both the sight 

of white power forcing the Gcaleka across the Hbashe and 

fear of further Gcaleka attacks would account for the request 

in 1862 of Joyi, the Therabu regent, for British protection, 

but this was refused. When Bgangelizwe f a young man with 

expansionist inclinations, became paramount chief, conflict 

sooner or later over land which both tribes needed became 

inevitable.

To try to prevent it, Ngangelizwe's counsellors in 

1366 arranged for the !Phembu chief to take a daughter of 

Sarili as his great wife. Unfortunately, in 1870 Hgangelizwe, 

in one of his periodic fits of fury, so brutally ill-treated 

her that she fled to her father, permanently maimed, fearing 

Kreli's vengeance, the Therabu chief requested the high 

commissioner to send an officer to reside with him. As a 

result, in February 1871 S.3, Chalmers was appointed resident 

with Gangelizwe, Initially to prevent hostilities between 

him and ;J»arili. Sarili was persuaded to take his complaint 

about his daughter's treatment to the high commissioner and, 

after investigations by the residents with the two tribes, 

the governor in 1871 fined Ngangelizwe forty h ad of cattle* 

Although arili accepted the fine, both he and his tribe 

considered it far too slight for the insult Ugangelizwe's 

conduct represented to the Gcaleka, and feelings between 

the two tribes were further exacerbated.

1. Cape, CKT 1/60: Griffith to Chalmers, 8 i?eb. 1371.
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In 18?*? Ngangelizwe laid claim to the country of the 

Bomvano, who were living along the coast north from the 

Mbashe on land granted to them by the late Gcaleka chief* 

Hintaa. ftoni, the Bomvana chief, had therefore acknowledged 

Sarili as hia titular superior and, when Wgangelizwe raided 

hini, appealed to f>arili for assistance. ,'arili promptly 

swept through Tembuland, destroyed Ilgangelizwe*s 'great; place 1 , 

and then withdrew at the request of Bgangeliswe's missionary; 

a chastened Ngangelizwe asked his resident in November for

British protection. The governor appointed a three-man
o

commission to investigate the dispute, and it was this

situation which confronted the Ilolteno ministry when it took 

office.

The r?pondo» who occupied the land north of the fJ?hembu 

to the Xtatal border, also first encountered the British in 

their role of protectors: in 1841 the Cape government sent 

a 150-sian force to protect the Hpondo from the trekkers in 

the Uatal Republic. But this happy state of affairs was not 

to last. In 1844 a formal treaty was signed between the 

British and Faku, the I .pondo chief, which recognized "aku 

as ruler of the entire area between the Mthatha and Natal 

as far west as the Drakensberg. Unfortunately this did not 

correspond to tho facts: various tribes, notably the 3haca, 

Xesibe and Mpondoinise, had fled to Pondo territory during the

1. TJ.C.T. Judge Papers, II: handwritten copy of report of 
commission to investigate the disturbance. The report 
wan not published. >ee II 39s ;£dmonstone to Judge, 
20 Aug. 1873.

2. Ibid., II 29: ">outhey to Sdmonstone, 29 Oct. 1372.
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mfecane and did not acknowledge Hpondo overlordship once 

the troubles v/ere past. AS ?aku was nonetheless held liable 

for all raids from his territory, even thou- h he did not in 

practice control the northern portion, he was persuaded in 

1850 to sign a deed ceding part to Natal, an act which was 

to initiate a long history of friction between the Hpondo 

and British.

The c^ded lands included part of the large, sparsely 

populated area south of the nrakensberg, known aa ilomansland, 

which were also not under effective npondo control, and in 

1859 ^'aku allowed Neheiniah Koshweshwe to settle there, between 

the difficult Bhaca to the east and the UpondomisQ to the 

south. Two years later iloshweshwe consolidated this arrange­ 

ment by malcing an agreement with b'afcu whereby this area 

became part of ^asutoland tribal territories. The British 

meanwhile believed the land in question was theirs by virtue 

of the 1350 cession (but Katal was not allowed to annex it 

until the British government had first made all its arrange­ 

ments for the area). Grey had authorized Mehemiah's move 

but also permitted the Griqua under Adam Kok to move from the 

Free otate to the same area. /hen this duplication was 

realized, the Griqua were settled in 1862 to the north east 

of Kehemiah's Basuto on land which Matal also claimed under 

the cession, when in 1866 l^atal was finally allowed to annex 

the remainder of the ceded land as Alfred Country, l>'aku 

rejected the cession as fraudulent and protested against the 

annexation, claiming that his land was bein& taken from him. 

In addition, neither he nor hio successor, liqikela, were 

happy about the settlement of the Griqua in bis territory, 

for the Griqua had ambitions to dominate the area and clashed 

frequently with the itpondo. In early 1865 they chased llehemiah
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liOshweshwe and his Basuto out of Uonianoland, allegedly on 

account oi their cattle-stealing activities, and when another 

group of Basuto, who h.->d lost land to the Free ;tate, settled 

round fratatiele, the Griqua obtained the acknowledgement of 

their chief, Kakwai, that Kok was their overlord.

While the Griqua were asserting themselves, Nomanslond 

was filling up. Lebenya and his ilwena from Basutoland 

settled west of Kakwai; ^ehana led the 'Bokwe from the- crowded 

Wittenberg Keserve to settle under the 'Jrakensberg, and 

another chief from the reserve, a Christian named lUbi, 

trekked with his tffengu into the same area near the Gatberg. 

To the south were i.hoi squatters from the Cape Colony. AS 

land became scarcer, boundary disputes increased, and for 

the weaker chieftains British protection probably offered 

the only guarantee of the retention of their land and by the 

prevention of Griqua domination. They were encouraged to 

ask for British residents both by the missionaries and the 

sight of how slight an impact British rule had oa Basutoland 

bet./een 1S63 and 1370. The 3ritiah felt free to intervene 

in the area f for in 1861 /aku had offered to cede to them 

a belt of country south of the Drakensberg on condition that 

the British exercised direct rule in the territory, ilo 

formal deed of cession was signed, but the British thereafter 

regarded the option as open to them and (after Responsible 

government was granted to their Gape oolony), to the Cape. 

But Wodehouae was preoccupied with other more pressing 

matters and declined to extend ^ritish responsibility there. 

His successor, Barkly, appointed a commission to report on 

the situation in Homansland and arbitrate in border disputes 

between the various groups in the area. The commission's 

arbitration alleviated at least one of the tribes in the
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Gatberg area; but neither the commission's report of 

Griqua misrule, nor 3haca and ilpondomise requests for British 

protection could persuade Britain to extend permanent imperial 

control to the area. Jith the Cape about to acquire Respon­ 

sible Government, the Colonial Office wanted to see how the 

new ciinistry coped with lately annexed Basutoland before 

increasing its responsibilities.

b. Cape Rule

On achieving Responsible Government the Cape was faced 

with the question of whether to extend its rule beyond the 

Kei or not; Britain was unwilling to enlarge its commit­ 

ments by extending protection to those tribes which had 

requested it, but the Cape could do so if Britainagreed. 

Concern for the stability of its eastern frontier, on both 

sides of which lived groups of Xhosa and Thembu, settled the 

question in favour of intervention beyond the Kei. It was 

thought better to control a whole tribe rather than to be 

at the mercy of events beyond the Cape's borders which might 

excite the section of the tribes within the colony. Brownlee 

therefore stated the ministry's policy to be to extend the 

Cape's influence and government peacefully to the Hatal 

border, in order to safeguard peace on the Cape's borders. 

But as stability rather than 'civilizing the tribes' or

obtaining more land, labour, or even trade was the basic aim
2 of the -oolicy of extension, implementation of the policy

1. Cape N.A. 84O: Brownlee to oolteno, ? May 1873.

2. Though Brownlee was fully alive to the advantages for 
trade offered by such an. extension of Oape influence. 
>ee Cape Parl. Papers, 021-75» P- 137.Si
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was to be cautious and slow, as Christophor aunders points 

out, if in implementing the policy 'the colony was to provoke 

armed resiatence, its policy would have been, at least in 

the first instance, counter-productive 1 . This care not 

to provoke opposition frora tribes east of the Rei was to 

have important consequences in African law policy. But 

Brownlee believed too strongly in 'civilizing the tribes' to 

leave chiefs to their own devices under colonial protection, 

any more than .vodehouse had proposed to do. Ho doubt Brownlee 

was also encouraged by the amount of influence aome of the 

five agents already placed in the Transkeian territories had 

managed to exert in judicial matters. Therefore from the 

first the Basutoland policy of gradually weaning the people 

from th> chiefs' courts and slowly modifying tribal law was 

consciously taken as a model by the new ministry, although it 

could not legally be imposed prior to annexation.

The immediate problem facing Brownlee and his colleagues 

was the settling of the dispute between the Thembu and Gcaleka, 

but they were not called upon to decide whether the Gape 

should extend British protection to the Thembu: %angelizwe 

withdrew his request. Ones a member of the governor's 

commission explained to him,

that in handing over his people to the Government he 
must understand that he would cease to exercise any 
jurisdiction, authority or power over them, he became 
very indignant aad declared that be never would think 
of such a thing.

1. launders, 'The Annexation 1 , p. 100.

2. U.C.T. Judge Papers: 'Memoirs 1 , p. 259, quoted by 
oaunders, 'The Annexation', p. 10?. But 3rownlee 
claimed that an influential and all but nominally 
independent sub-chief, ,)alasile, h-id 'caused the 
failure of Ganpjelizwe's proposal 1 . 3ee Cape ( arl. . ^pors 
G. 27-74, p. 137, and G.T.J., 20 Nov. 187?: article 
dated 9 14 ov. 1372.
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It is unlikely, however, that the ministry or governor knew 

of this when they decided that Brownlee should leave at once 

for the Transkei to try to bring about a permanent peace 

settlement between the warring tribes, ^nly three days 

after taking up his post, he left for the frontier area. 

On 2nd January, having waited in ding V.illiam's Town until 

he received the report of the commission on the cause of the 

dispute, he crossed the Kei and induced the two chiefs to 

make peace, though again on terms which left ?arili 

dissatisfied. On 20th January the peace treaty was signed 

and Brownlee returned to the colony in early February, after 

visiting Fingoland and Bomvanaland. in oanuary the following 

year he visited areas of the Transkei which he had not seen 

the previous year, and made further trips to the Transkei in 

18?6 and 1877• He therefore saw a great deal of the area 

and had some idea from personal experience of the personalities 

of the chiefs and magistrates with whom he had to deal, but 

neither he, his immediate subordinate in the department, nor 

their successors, were able to assess situations which 

developed in the Transkeian territories from the same sort 

of detailed knowledge of the area which Bright was able to 

supply on Basutoland or Brownlee and Innes on the Ciskei.

Where to gain a foothold beyond the Mbashe was the next 

problem Brownlee faced. The tribes of the Gatberg area were 

already, arguably, iiritish subjects by virtue of earlier 

residence in British territory, were afraid of external attack, 

and were strategically situated on the colony's border.

1. Cape larl. lapers, \» 10-73-
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J.M. Qrpen, Inter to be acting governor's agent in Basutoland, 

was therefore offered the post of resident at the Gatberg 

with Lebenya, Lehana and Zibi, with the additional duties 

of acting as government representative for the whole area 

beyond the Hthatha. Orpen was instructed to act on the 

Fingoland model, which recognized tribal law so long as it 

was not cruel or unjust. A ten shilling hut tax was to be 

paid frora 1 Jan. 1874.*

Brownlee subsequently visited the area, introduced a 

new assistant magistrate to be stationed in Nomansland, and 

explained to the tribes in detail how they were to be ruled:

Prom the time of Mr t Grpen's appointment amongst you, 
and since you were made British subjects, you inust 
understand that there cannot be two chiefs in the land, 
iir. Orpen is here to decide cases between the chiefs 
and people, and between the people themselves. T̂ ou are 
now under British law and British rule. 2he chiefs may 
wish to retain the same power that they possessed for­ 
merly over their own people but they must distinctly 
understand that this cannot be. The headman and chiefs 
may, as of old, decide in small matters, but have no 
power to enforce decisions, and if the people are not 
satisfied they must go to tlr. Orpen or the sub-magistrates* 
These few words embrace your position. When I sajr that 
the chiefs and headmen cannot enforce decisions in 
small matters, I wish it to be understood that they 
have far loss authority in important cases, which must 
be reported to Mr. Crpen. If they cannot take cattle 
and other property from their people, they of course, 
cannot take the life of their subjects, and as British 
subjects, they uill be under no circumstances allowed 
to take away the life of any of their people; oven 
fir. Orpen is not permitted to do this; but Government 
will appoint a tribunal to try cases, and in all 
probability Mr. Crpen will be the chief of that tribunal. 
You know well the sentiments of Government about witch­ 
craft. Government will pc-rmit ao one to suffer on the 
charge of witchcraft, and£l wish you most distinctly 
to understand this point.

*• Ibid., G. 27-7*S P. 64: Brownlee to Orpen, 8 July 1873. 

2. Ibid., pp. 139-40: Brownlee to liolteno, 15 Apr. 1874.
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Grpen, however, was an arch-earn ansionir.t. Hot 

satisfied with this beginning, he did his best to hustle 

the whole of Nomansland under the colonial umbrella. He 

succeeded in persuading the -earring Hpondomise chiefs 

P'ftlontlo and Lditshwa to ask to be made British subjects; 

and persuaded brownlee that this extension of Capo protection 

was the only way to prevent the I'pondo, who had been in 

alliance with the stronger Hpondomise chief, Mitshwa, from 

gaining; great influence in the area. As the f'pondo were 

known to be hostile to white encroachment, IVrownlee agreed 

to accept the rlpondomise as British subjects, in what was 

to be called *t. John's Territory. Orpen moved his residence 

to their land, immediately took steps to suppress witchcraft

trials, and began to draft a code of African law to be used
2 in ruling them. Fiore than most magistrates, he could

probably have imposed many changes in tribal law, for his 

success in stopping the endless raids and counter-raids had
2

greatly impressed the Africans in the area5^ but the code 

does not appear to have been completed and Orpen was also 

unsuccessful in persuading the Gape government to extend its 

protection to other tribes in Nomansland. The Bhaca, for 

example, first asked for protection in 1873, but their sub­ 

sequently renewed request was granted only in early 1876.

1. Cape, N.A. 399: Nelani-Valtyan to Brownie®, 12 June 1876.

2. Cape, N.A. 159: Orpen to Brownl-e, 23 Get, 1873,
enclosing Orpen to Kditshwa and fihlontlo, 23 Get, 1373.

3. Gape f N.A. 398: petition from lifengu for Orpen's
reinstatement, 20 'lay 1375, and covering letter, Goss 
to Orpen, 20tMay 1875.

4. For their requests, see Cape larl. Tapers• A.. 105-80,
p. 19: Innes to Brov/nlee, no. 4, 26 ept. 1873; ^>hodes 
House, MS3 afr. s. ^3, ii.104: Irobart to Molteno, 
12 Oct. 1875-
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Jojo and the Xesibe hsd to wait even longer. 1 The ministry 

required to be aure that each extension of control would 

not bring further border disputes in its wake. In 1375 

Orpen resigned when the government declined to co-operate 

in his plans for annexing Griqualand, and his successor 

lacked the advantage of his reputation as a peace~bringer.

The Mpondomice chiefs, once peace was secured, displayed 

very similar reactions to those of Basutoland when confronted 

with magisterial authority in similar situations. And the 

administration followed the same policy of trying to wean 

people from them* Crpen informed the tribe that not only 

were witchcraft trials forbidden and killing for any reason

prohibited, but an appeal was to be allowed to him in all
o 

cases in the future.*" Brownlee subsequently elaborated on

these rules when he met the Kpondomine the following yoar, 

adding that confiscation of property was also forbidden

except by the judgment of a properly constituted court, and
.<»**. . • 

that chiefs were to have no authority to enforce any judicial

decisions. Nor were they to be permitted to keep fines in 

future; they were to be paid salaries instead.* In addition, 

although the allocation of sites for the kraals of newcomers 

was to be left in the hands of the chiefs, the recipients 

could appeal to magistrates in case of injustice.

1. See p.3S5below. For Jojo's request to the Gape govern­ 
ment, aee Gape Parl. Tapers, A. 105-50, p. 21.

2- Ibid., G. 27-74, pp. 94-5: Orpen to Mitshwa and 
ihlontlo, 22 Oct. 1873.

3» Ibid., p. 1/43: ^rownlee to iv olteno, 15 Apr. 1874. 

.. 9 G. 16-76, p. 26.
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All these measures were already in force in Basutoland. 

Mhlontlo did not argue, but liditohwa from the first challenged 

these rules, /xt a meeting with Brownlee on 11 Karen 1874$ the 

secretary for native affairs silenced but probably did not 

convince him: after ^rcwnloe h:id explained the above rules,

limditchwa replied that he was satisfied, and had only 
one word more, and that was in reference to witchcraft. 
He wished to propose that a compromise should be made 
in regard to it, that no one should hereafter be put 
to death for witchcraft, but that the property should 
be confiscated of those who committed witchcraft, but 
that they should in no case be put to death. Umditchwa 
was informed that this could not be done, the decision 
of Government was already made known, and could not be 
departed from.

Government did not recognise witchcraft as any 
offence, and therefore could not permit any one to 
suffer for wh^t, according; to our law, was no offence. 
we could not act in opposition to our own law, and 
submission to our laws was a result of their becoming 
British subjects.

Umditchwa replied:- Shall those who commit witch­ 
craft, then, be permit,tod to go forth in daylight to 
destroy us without check or fear of punishment?

iir. ^rownlee replied that Government had taken 
them over as subjects to protect them, and riot to see 
the:i. destroyed. Many native tribes have for long been 
under our protection; these tribes formerly put men 
to death on the charge of witchcraft, but since they , 
becaiae British subjects this had been prohibited and 
no one can now be made to suffer for witchcraft; still 
these people did not now die more than thoy did in the j 
days when they destroyed people for witchcraft; and ! 
so it would be with the Pondomisi; they would find no 
new diseases among them because they could not punish 
for witchcraft, and they would live just as long as ever 
they did; for though triey put people to death for 
witchcraft, children, and middle-aged, and old people 
died and so it would be to the end of time.

3rownlee had more authority than merely the strength 

of his arguments behind him. The Langalibalele incident was 

not long past and had provided a timely demonstration of 

what happened to chiefs who challenged the colonial governments,

Ibid.. G. 27-74, pp. 146-7.
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The attention of the Transkeian tribes was focused on the 

incident by more than Orpeo?scailing up of a troop of tribes­ 

men from the area to hunt langalibalele in the Basutoland 

mountains. As Brownlee explained:

It is said that Langalibalele has twenty-seven sons, 
and it appears that his ancestors wer~ equally prolific 
in sons, as chiefs of the Hlubi tribe, brothers, cousins, 
nephews of Langalibalele are to be found in all direc­ 
tions from this Colony to Natal, and in Basutoland. 
This will to some extent account for the interest taken 
in ^angalibalele by the native tribes; this feeling 
not having been confined to Fingoes, but was shared in 
by the u-calekas and all the tribes between this Colony 
and fratal; and even now many assert that Langalibalele 
is still at large, and it is difficult to say what 
effect a serious disaster on our part wou^d have had 
upon the tribes beyond our borders.

In addition, with the establishment of peace in the territory 

under Orpen, missionary teaching began to flourish, and both

they and the magistrate received support from the Hfengu who
2 v/ere allowed to move into the territory from londoland.

Later that year, according to Orpen, the people began to 

bring their cases to him.

The first acts of jurisdiction carae about through 
complaints made by or against Guropeano, or people 
of opposing tribes. They were a cause of great 
jealousy to the Chiefs, who wished the people to be 
governed solely through them, which would have aiven 
them co-ordinate, or, in practice, superior authority, 
and made the reign of law impossible.

Umditchwa came to my court, my tent I should say, 
with hie followers, to protest against my interfering 
between him and his people, and taking their property 
from them by fines. I called his people within clear 
hearing, and repeated and elucidated the law I had 
laid down in my letter, which I had read out in his 
kraal on proclaiming authority, and told them overy 
man, woman, child, and thing, was under Government law

1» £bid., p. 150: Brownlee to fiolteno, 15 Apr. 1874. 

2. Ibid., G. 16-76, pp. 26-27.
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and protection, and no power should intervene between 
them, but that I would be ha py if he would assist me 
in court, aa I had invited him to do, or plead the 
cause of any of his people, and if he wished to oppose 
he could oay so, and^I should report it. He thanked 
me for teaching him and subsided for th-?,t time, and I 
told him he had done well in coming to be instructed 
in the rifvht place, in court, and I continued punishing 
offences, and adjudicating, and more and more cases 
came.

But neither Mitshwa nor llhlontlo actually intended to 

accept the government's regulations. Orpen soon discovered 

that not only were they punishing murder themselves, but were 

still having people killed for witchcraft and other offences. 

He tried each of them and the other people involved, as well 

as another petty chief, Nelani, for another witchcraft murder 

aggravated by horrible tortures. All, including the two
o

leading chiefs, were fined, and iielanl was banished. After 

which Orpen reported:

People are now beginning to bring complaints even 
against chiefs to me, and I lately obliged Urahlonhlo 
to #ive up a fine inflicted for witchcraft, and he 
appears determined to act in a straightforward way. 
He brought me a death-fine (Isizi) which had been 
sent him, publicly accepted his salary of .J&O in lieu 
of fines, and came publicly to describe all the customs 
of his tribes to his father the Government, and ask 
which were approved and which disapproved by the 
Government.

llhlontlo obviously continued on this course, for the following 

year the acting resident, P.P. Gladwin, publicly presented 

a gift of ten head of cattle to him 'in the name of Govern­ 

ment aa a token of its approbation of all readiness to obey
4the commands and wishes of Government.'

1. Ibid., G. 21-75t PP. 100-1.

2. Ibid., pp. 99, 101-3.

. Ibid., p. 103.

. Ibid.. G. 16-76, p. 25.
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But Mditshwa proved less amenable, probably from having 

been on the offensive in the wars with Mhlontlo until the 

Cape had intervened, and therefore less fearful of a with­ 

drawal of Gape protection. In 1875 he protested against 

giving up the power to enforce decisions, and refused to 

accept his salary as an indication that he did not consent 

to forfeit his right to fines and confiscations. He also 

objected to the appointment of four headmen paid by the 

government, in his territory, who were to report crimes to 

the resident and assist him. The appearance of the frontier 

police in neighbouring Thembuland did produce from him 

indications of a greater willingness to co-operate, but he 

remained far from satisfied with the Cape's system of 

magisterial rule.

Nonetheless, Gladwin was able to add:

The native tribes have realized the benefit of 
Government beiny in the country in the settlement 
of long outstanding cases and in others where It 
was impossible to get justice, as in the case of a 
man of limhlonhlo' s who might nave a claim against 
one of the Umditshwa'a and vice gersa, a considerable 
number of civil andoCriudnal coses have been disposed 
of during the year.

The process was assisted from 1876, when II.B. Chaw was 

appointed to the magistracy of flhlonhlo's district, which 

was named the district of ^umbu. Gladwin was then able to 

five his full attention to f'iditshwa's people.

On the surface, therefore, the Cape's method of rule 

as developed in Basutoland appeared to be working with the 

Hpondomise, even though the Gape had no legal right to impose

1. Ibid., pp. 22-3.

2. Ibid., p. 25-
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it, and the reports from the areas where the British had 

first established officials were satisfactory too. In July 

1874 the Mfengu in Fingoland began paying hut tax of ten 

shillings per hut, and by 1875 were meeting the cost of the 

administration of Fingoland. The Idutywa Reserve was also 

able through hut tax, which it paid in 1874 for the first 

time, to meet the entire cost of its administration. Tven 

more important, by 1874 the agent there could write:

Witchcraft is not practised in this country, because 
a man charged with witchcraft at once reports to this 
office, and is protected. It is still believed in, p 
and no doubt many petty cases occur, but life is safe.

The following year he noted:

The people, I think, are rather proud to pay hut-tax; 
they feel more independent of their chiefs, and more 
inclined to look to Government alone; the chiefs 
are aware of this and although they have never had the 
power in this country to settle cases, or inflict fines, 
independent of the office, they were inclined to make it 
a grievance when his -xcellency the Governor passed 
through this country. It is well known the people are 
saved from much oppression by having cases decided at 
the Government office.^

Ayliff, the agent with Kreli, spoke highly of F,reli's 

behaviour toward himself as the representative of the govern­ 

ment, his willingness to co-operate and entertain all 

reasonable suggestions, his dislike of taking life and his 

restrained behaviour when provoked by a white man. Blyth 

reported from Fingoland: 'I receive every assistance from

1. Cape f N.A. 299: &e Omidt to the Auditor General, no. 
1279, 16 -iug. 1875.

2. Ope larl. Tapers, G. ?7~74, p. 43.

5. Ibid., G. 21-75, P- 36.

4. Ibid., G. 27-74, pp. 45-6; G. 21-75, p. 38.
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the headman and people in carrying on the duties of my 

office. The people are, I believe, thoroughly loyal, and 

favourably disposed to Christianity. 1 In Thembuland 

Hargreaves f the influential Wesleyan missionary who had 

educated Ngangelizwe, was kept closely informed by the Thembu 

of the many little difficulties which constantly arose 

between Ngangelizwe and hie resident, 2 and no doubt, since 

he desired government rule in the country, did his best to 

smooth over the difficulties. Fortunately Hgangelizwe to 

a certain extent discountenanced witchcraft trials and, 

when one such case appeared in the colonial newspapers, 

assisted bright, the new resident, to obtain restoration to 

the heirs of part of the property of the murdered man.^

Sven the emigrant Thembu gave trouble only temporarily, 

although their influential agent, ^.0. Warner, had by then 

resigned to become a missionary, and their request that their 

new agent be from the same family had been ignored. At 

first they had strongly objected to *uH,D. Fynn, the raan 

appointed to replace Warner, since he had spent several years 

as agent with the hostile Gcaleka and was expected to reflect 

the Gcaleka attitude. But although he initially faced much
IThostility and annoyance, he soon won over all but one chief. J

1. Ibid. t p.35-

2* Methodist J-ubliahing House, Hargreaves Papers, Hargreaves 
diary, 1373.

3* C3pe larl. Papors, G. 27-74, pp. 46-7; G. 21-75* p. 40.

4. Their first agent had been J.C. ..arner, who h-id been 
succeeded by hia son, I..J. Jarner, when they removed 
to the rrunskei.

5. Ibid.» G. 27-74, p. 135.
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By the following year he was able to report that 'several 

of the Chiefs hsve given me every assistance to prevent 

witchcraft being carried on in this tribe. 1

The tribes in the Gathers area did not have a magistrate
*j 

for any length of time before the end of 1875, when J.H.

Thomson was appointed to the district, which was renamed 

Haclear. They gave him no trouble, although Lehana'e people 

had been deprived of their more fertile land by the 1872 

boundaries commission, which they believed had been done in 

a deliberate attempt to break up the tribe. Their resentment 

left them unwillin to learn the white man's ways,* but no 

serious consequences resulted.

But even in this early period, before legislative delays 

and maladministration increased the difficulties of imple­ 

menting the 'Basutoland tribal law policy 1 in the area, two 

important factors in establishing the effective administration 

in Basutoland were lacking in the Transkei. One was a strong 

and united infra-structure of missionary education and 

medical services to introduce ^ropean ideas and values. 

The magistrates attacking the institution of witchcraft 

needed the presence of doctors who could provide the tribes­ 

men with an alternative means of discovering the cause of an 

illness. Yet until district surgeons were appointed to the 

territories after they were finally annexed, the Hev. William 

Girdwood seems to have been the only white doctor practising

1. Ibid., <Bl-75t P

2« Their first magistrate was accidentally drowned shortly 
after taking up his post.

3. Ibid., G. 16-76, p. 31.
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among the Africans of Gcalekaland and Pingoland, and he 

did not have proper medical qualifications. 1 As Crpen 

wrote in 1875,

in these districts where we have put witch-doctors 
down* I wish Government would station a fully qualified 
medical man, at once without considering immediate 
revenue, after a time the practice would pay, and 
meantime Government would earn the gratitude of the 
people more than by anything elee; and it is worth 
paying for. At present they feel as Cape Town would 
feel i'f all the medical men were banished, nnd only 
an inferior druggist left, and this though they knew 
the witch-doctors were not trustworthy.

Similarly, in attacking tribal institutions the magis­ 

trates needed the education provided by missionaries to 

provide an alternative framework of ideas for tribal societies. 

But in the Transkei missionaries were completely lacking in 

some places and in others they were often of several rival 

missions, with different attitudes to tribal land institutions. 

In the Idutywa Reserve there were no white missionaries 

resident in 1874, and the magistrate reported: 'a few native 

agents have been employed; but their influence for good
z

among a wild people is very little. 1 -' In Gcalekaland there 

was in 1874- one resident missionary and another expected to 

arrive shortly. Four or five schools were run by African 

teachers belonging to different denominations, but were 

sparcely attended. The agent reported that there was no 

open hostility shown to Christianity - 'far from it.

1. Cape, H.A. 401; letters of 11 Get. 18-79 and 3 Sept. 1680; 
N.A. 1, pp. 242-7: 31yth to ..yliff, no. 43, 8 Nov. 1678 
and enclosure.

2. Cape iarl. papers, G. 21-75* p« 113. *hen Grpen referred 
to an Inferior dru^iat, he probably had in mind African 
herbalists in tribal society, with whom the magistrates 
did not interfere.

3* Ibid.. G. 27-74, p. 42. By 1875 the government agent

reported that there were six schools, four supported by 
i the bovernment. ^>ee G. 16-76, p. 59.
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Missionaries and teachers are generally treated with 

respect; but t ; ere appears to be simply a disinclination 

to embrace Christianity.' 1 In Emigrant Thembuland there

were six mission stations of various denominations and their
o 

outstations, but the agent made no mention of schools.^

Thembuland proper also had several mission stations. In 

1874-, apart from the 'esleyans under Hargreaves at Clarkebury, 

with their outstations, the Church of England had two missions 

and several outstations and schools, and the iloravians had 

one station and another in the course of formation. But 

only in Fingoland had education made great progress. Apart 

from the 46 schools in existence in 1874,^ the Mfengu 

collected half the C3000 needed to establish an educational
e

institution of the same type as lovedale, and it was opened 

in 1877.

The Cape Native Blue Books, from which these figures 

were taken, also provide an indication of the wide differ­ 

ences of opinion among the missionaries in the ares as to 

how far legislation should be used to alter 'undesirable 

customs': the missionary with Mditshwa's people did not 

think it advisable to interfere with African customs by 

legislation, except in cases where they were 'offensive to

1. Ibid., G. 27-74, p. 44. By early 1376 there were two 
Missionaries with a third expected, and six schools. 
See G. 21-75, P. 37-

2. Ibid., G. 21-75, P-

3. Ibid., G. 27-7^, P.

4. Ibid.^ G. 21-75, p. 34. By 1375 several new schools had 
established, -ee G. 16-76, p. 51•

5- Ibid., G. 27-74, p. 149.
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society, as public nakedness 1 , 1 while at the other end of 

the scale, the Moravian missionary with the Gatberg tribes 

believed that the colonial law of monogamous, civil marriage 

should be enforced at oncu, marriage-cattle cases should be 

ignored, and the chiefs 1 jurisdiction in such cases should be 

excluded.*" It serums unlikely that, with opinions so divided 

among themselves, the missionaries in the Xranskei would have 

had much direct influence on government policy in the area* 

But they could have caused local variations in magistrates* 

application of tribal law to converts, with all the confusion 

which that entailed.

That even this was possible was due to the second 

important factor missing in the j'ranskei as opposed to 

Basutoland: central control was lacking in the country. 

There was no equivalent official to the governor's agent in 

Basutoland, and no code of regulations similar to those

introduced into Basutoland as soon as magisterial rule was
3 established. How far colonial law was introduced when

oases were decided was in practice very much a matter for 

each official to settle on the basis of the situation in the 

tribe with which he was stationed, iiach official had orders 

to observe the rudiments of tribal personal law, not to 

enforce the death sentence, and to punish witchcraft allega­ 

tions. 3ome officials, such as those with the Thernbu and

1. Ibid., p. 32.

2 » Ibid., pp. 33-4.

3. There was not even a code for any part of the territories.

f. ••.'•*
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Emigrant Thembu, in practice had very little power to hear 

oases or intervene in legal disputes. 1 :t the other 

extreme, there is evidence that Blyth, the 'Fingo agent1, 

took to himself exclusive jurisdiction in cases of rape, 

attempted rape, assault, and probably cases where white men 

werr- the plaintiffs. 2 Where cases were brought to officials, 

they had very little official guidance as to how far they 

could try to introduce Christian values, fhe Cape govornment, 

for example, widely distributed a circular in Xhosa from 

Brownlee expressing the government's disapproval of initiation 

ceremonies,"* but magistrates were not ordered to refuse to 

hear cases arising from such ceremonies, and there is no 

evidence of how many, if any, magistrates felt able to do so 

on the strength of it. Since the general order to officials 

was to enforce tribal, not colonial, law when they tried cases, 

Christian converts apparently suffered on occasion; although 

there is evidence that the colonial government would intervene, 

even in r-ensitive Gcalekaland, where it heard of cases in which

it thought an injustice was being done to converts through
4. the enforcement of tribal law. Gome officials, such as

Orpen's successor, did at their discretion apply colonial
r:law 'in the case of Europeans and other civilized people 1 . ^

1. us regards the rhembu, see ibid., G. 16-76, p. 47. AS 
regards the ^migrant Therabu see p. 3'7i below.

2. Cape, N.*. 154: Villiam Nqikelano to (?) Brownlee, 22 
Feb. 1676; Blyth to Brownlee, no. 14, 24 Feb. 1876; 
Liefeldt to Brownlee, no. 35 » 13 Apr. 1876.

3. Cape Parl. Papers, G. 16-76, p. 26.

4. Cape, N. . 399: Agnes i/uma to (V> Brownlee, 16 tfov. 1376, 
and accompanying report by ,»yliff and minute by Brownlee f 
14 Dec. 1876, Brownlee laid down that a woman should be 
allowed to inherit in her own right if her Christian 
father had oo provided in regard to his property.

5. Cape larl. Tapers, G. 16-76, p.
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Africans living on mission stations generally had their 

cases settled by the missionary according to the station 

regulations, or sometimes the station regulations were 

treated toy the magistrate as municipal laws and enforced 

in court. But with so laanfr different mission societies 

operating in some areas, certain agents probably objected 

to enforcing in their courts the contradictory rules of 

the various societies.

Legally, regulations could not be proclaimed for a 

territory until it was .annexed, and in 1375 steps were 

finally taken to place some of the Transkeian territories 

more firmly under Cape control and in a similar position to 

Basutoland.

The annexation of Homansland to the Gape sooner or 

later was considered desirable, especially as it would »join 

the Cape and Uatal and facilitate Carnarvon's scheme of 

confederation. Fingoland and the Idutywa were the other 

two obvious areas for annexation, since residents were 

already stationed there and the tribesmen involved were 

friendly to the Cape. In 1875 the Cape Parliament requested 

permission to annex these three territories, and in response 

the draft letters patent supplied by London required the 

Cape legislature to annex the territories by act of parlia­ 

ment and to extend C : pe law to them. However, Jacobs, the 

Cape attorney general, realized the impossibility of applying

1. But in 1880 missionaries coming under the Bishop of 
3t« John's were specifically forbidden to act as 
magistrates, although they could continue to act aa 
arbitrators, i'eo Cape, K.A. 1147: 'Directions for 
the missionary 1 and Troposed regulations for the 
more effectual and better management of Natives on 
mission stations, or native Christian villages', 
encl. in Bishop of -t. John's to Stanford, ?4 July 1331.
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Cape law in such an area and queried the London decision. 
The situation was after all very different from even the 
Cape border divisions. Jacobs favoured applying the 

Basutoland model, with Cape law only gradually introduced, 
but Carnarvon believed that the establishment of Responsible 
Government rendered the case (somewhat different from that
of Basutoland , and required that the Cope Parliament should

P be more lirectly connected with the laws of the territories.
Eventually, however, he agreed to the compromise formula 
that on annexation the Cape law in these territories should 
be subject 'to such restrictions, alterations and additions 
as may be specially provided to meet the circumstances of

X
the case.'^ This in practice gave the Cape a free hand to 
introduce regulations of the Basutoland type, but the argument 
had delayed the drafting of the final letters patent, and 
they arrived too late for the Cape l-arliament to annex the 
territories during the 1876 session. This was only the 
first of many delays in annexing Transkeian territories, 
which were to interfere increasingly with the administration 
of justice and the application of colonial law.

In the same year the ? olteno ministry blundered, as 
it never did in Basutolend, in the way it sought to bring 
a tribe under the rule of its magistrates. The sequence of

1. I.tf.G., C,G. 43/478: memorandum by Jacobs, 23 Feb. 1876, encl. in Barkly to Carnarvon, no. 20, 25 Feb. 1376.

2. Ibid., minute by Carnarvon, 26 Nov. 1376, on Barkly to Carnarvon, no* 20, 25 ?eb. 1676.

3. Ibid., draft reply, 31 Mar. 1876, to Barkly to Carnarvon, 
no. ::Q, 25 Feb. 1*576-
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events began when Ngangelizwe's uncontrolled actions led 

to the reception of the Thembu as British subjects: on his 

orders a niece of .arili, who had accompanied Jarili's 

daughter on her marriage and was still living at his kraal, 

was beaten to death. It is uncertain whether this order was 

prompted by his ungovernable temper or by a deliberate 

intention to provoke the Gcaleka into war (for which the 

Thembu were unprepared); but he was then faced with the 

unwelcome prospect of a probable attack by the Gcaleka, 

followed by defeat and loss of territory as a likely result, 

This prospect did not please the Cape ministry either, for

it had no wish to see the hostile Gcaleka gaining more land
p and dominating the area. f>o when, at the prompting of

Hargxeaves, ftigangelizwe again appealed for protection, the 

Cape ministry agreed to accept the Thembu as British subjects 

It suited the Cape's basic expansionist policy anyway. But 

3arili was yet again baulked of revenge, and the majority 

of the Thembu were unhappy about their change of status. 

Dalasile, chief of the ^wati in north-west Thembuland and 

merely a nominal vassal of i^gangelizwe, agreed to become a 

British subject only after being persuaded by the Anglican 

missionary resident with him. Extension of Cape rule to the

1. Many of Ngangelizwe 1 8 people thought his conduct
resulted from fit a of hereditary, temporary insanity, 
but Vright, his resident, believed he did it to force 
th© Therabu to fight another round kith >arili to wipe 
out the disgrace of their earlier defeat and that only 
when his own chiefs demonstrated their lack of support 
for him, did he ask for British aid. 3ee Hhodes Uouse, 
HU; ,*£r. K. 23 « ii.57: ^robart to holteno, 12 Aug. 1875; 
li. 48-50: Wright to Molteno (private and confidential), 
11 Aug. 1875.

2. Cape, N.^i. 294: memorandum by Brownlte, no. 555, 11 
1375-
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Thembu therefore not only furth r aggravated relations 

with 3arill, but also left the Cape government with less 

of a free hand in imposing conditions than was the case in 

Basutoland tmd with the Hpondomise.

It was Hargreaves who actually drafted the conditions 

under which the Pheabu were received: amonr others, the 

chiefs were *to exercise authority and settle law suits 

(except cases of murder , crimes arising out of the charge 

of witchcraft, Serious Assault, and theft from other tribes 

and from the Colony), within their own section, subject to 

right of appeal to the Magistrate. 11 The coalitions also 

included a provision that Ngangelizwe and his sub-chiefs 

should be recognized and paid salaries, but to this the Gape

government would not consent: Hgangelizwe was to be deposed.
2 The Thembu agreed. In mid-18?6 the Gape Parliament passed

a resolution advocating the annexation of Thembuland. On 

the recommendation of a special commissioner appointed to 

settle the new form of government, a chief magistrate and 

three assistant magistrates were appointed to act as govern­ 

ment representatives in their area and to recognize African 

law. Although legally they came under the high commissioner, 

the Native ,,ffairs Department exercised full control on his 

behalf; the Gape regarded annexation as an imminent formality,

It was then that problems began to develop. Britain 

decided to insist that the Cape annex Griqualand west as well 

as Thembuland, but the Gape was unwilling to relieve Sritain

1. Dalasile agreed to similar terms, with extra conditions. 
See Cape, TT.A. 30?: conditions accepted by the Thembu 
and iJalasile, encl. in Elliot to Innes, 2 Aug. 1883.

2. Cape, CMT 1/60: Brownlee to Bowker (telegrams), 31 Oct. 
and 4 NOV. 1875.

3. v/rl-ht, the resident with Egangelizwe, was appointed as 
first chief magistrate.
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of that tiresome responsibility. Then, in Thernbuland the 

Thembu chiefs were not taking easily to Cape rule. Large 

numbers of cases had soon b en brought before right by 

their subjects t and the^ alleged that the Gape was acting 

in bad faith in allowing its magistrates to sit as courts 

of first instance as well 03 appeal. But Srownlee insisted 

that this feature should be retained. As he explained to 

Hargreaves in April 1876:

It is quite natural to suppose that the chiefs will 
make an effort as far as possible to secure our 
protection, and at the name time to retain full and 
arbitrary power over their own people. In this way 
the proposal that all cases should go before them, 
before they go to the Magistrate, would to a great 
extent r tain in ths hands of the chiefs the full 
power they now possess, for most men after having 
taken their cases to the chiefs would either consider 
themselves bound to abide by their decision, or 
would be willing to bring upon themselves the discredit 
of appealing against the decisions of the chief, even 
though they felt themselves aggrieved, and thus the 
power and influence of the magistrate would be greatly 
weakened, and whenever a case passed through his hands 
he would be brought into direct antagonism with the 
chief, and thus a constant feeling of irritation 
would be kept up between the magistrate and the chief* 
In our arrangement we have followed the analogy at 
present subsisting between chiefs and people. ;very 
suitor ha.3 the right to take his case either to a 
subordinate or the supreme tribunal as he oees fit, 
and this is the position we have taken.

The resentment this attitude aroused almost certainly 

helped to produce the situation Brownlee described in July 

1876:

Gangelizwe feels sore at having been deposed, and, 
though at first he had very little sympathy from his 
people, a reaction has now set in, and the national 
veneration for the person of the chief, has induced

1. Rhodes House, H33 Afr. 3, 23, ii. 171: Brownlee to 
Molteno, 2 Mar, 1876.

2. Cape Parl. Papers, G. 39-76, pp. 44-5.

3. Cape Parl. Papers, G. 12-77* p. 171: Brownlee to 
Hargri>aves, 15 ^pr. 1876.
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many of the Tembus to overlook the atrocities of 
Gangelizvre, in consequence of their freedom from 
then for the last yooir, and more., especially on 
account of his humbled position* L

By November 1876 Xhembu disaffection was so great that the

Cape government decided to recognize Ngangelizwe as Thembu
p paramount, subject to the conditions of the previous year.

This was viewed by Britain as an admission of the Cape's 

inability to rule the area, and as a result it further 

delayed the annexation of the territory. The British 

government had to be reassured that Ngangelizwe was restored 

to his title and precedence as 'paramount chief merely as 

an agent and subordinate of the government, limited like 

the other chiefs to jurisdiction in only minor matters, and 

even then concurrent with that of the magistrate. It was 

also informed that ftgangcslizwe's jurisdiction extended only 

over his own branch of the Thembu, 'who form a minority of 

the .i-ribe*. Barkly wrote reassuringly that,

this arrangement, which is precisely that under which 
•^etsie the j aramount chief of the Basutos has lived 
for several years pyst, is found very convenient in 
smoothing the transition from Native to ^ritieh Law, 
since under it a chief who enjoys the confidence of 
his people ratains a fttir share of authority, while 
the Magistrate is relieved for the most part from 
deciding claims for quasi-feudal services or other 
questions dependent on tribal custom.

But he could not disguise the fact that %angeliswe had 

been re-instated to prevent a Thembu rising, and that the 

Cape had misjudged how fast it could push the Thembu along 

the road to a magisterial take-over of tne chiefs' authority.

-i P- 14bs memo b^ Brownlee, 14 July 1676. 
Frownlee had foreseen in April that the dissatisfied 
chiefs would support the movement, -.ee pp. 171-2: 
Brownlee to Ear greaves, 15 Apr. 1873.

2 * Ibid.« pp. 178-80: ^rownlee to -v right, 16 Bov. 1876.

3. P.R.O. f C.O. 48/484 (Individuals): Barkly to Herbert, 
6 Aug. 1&77.
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3y their treatment of the paramount, they had given the 

chiefs an issue on which they had been able to unite the 

people behind them.

Attempts to increase colonial control in Griqual-md 

Hast also aroused violent opposition and led to another 

blunder by the ;solteno ministry's officials. At the end 

of 1875 ^dara Kok died, nnd the Ope government refused to 

recognize a successor, i\or would it continue the temporary 

arrangement negotiated early that year whereby T.A. Gumming, 

a Gape official, had with Griqua agreement been appointed 

to vet as co-rulor and magistrate of the country with Adam 

Kok. Blyth v.-as appointed to Griqualand ^ast 33 chief 

magistrate, and .soon afterwards assistant magistrates under 

him were placed with tribes in the area, including the Bhaca. 

But the Griqua objected both to having a chief magistrate 

imposed on them and to Blyth as an individual, for his 

reputation for toughness had preceded him. Blyth, who v;as 

accompanied by a strong police force, promptly arrested two 

of the dissidents arid disarmed others, forcing the Griqua 

dissatisfaction underground until it boiled up again in an 

abortive revolt in 1373.

But this waa nob the end of Blyth 's troubles. Neheniah 

lloshweshwe, who was living in Lebenya's location and still 

fighting to reclaim his i^atatiele lands from which Adaia Kok 

had driven him, objected even more strongly to the Cape's
*

claim to authority in the area. A commission ii 1875 had 

enquired into and rejected his claim, but by the end of 

1875 many of his followers h«d returned to Matatiele and his 

influence in the area was increasing, .v'hen Gumming had 

ordered him to surrender sonr,e cattle allegedly stolen by 

his people, he had refused to do so on the grounds that
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Cumrainr; hod no authority in the territory until such time 

as it was annexed. He 3nd Csekelo (the letter on his 

unauthorized le^ve from the 3anutol,"uid police) then proceeded 

to travel round the northern 'I'r-iiiskeiaxi territory seeking 

support for I'iehem.eh 1 s claim and urging resistance? to Cape 

encroachment. Blyth, on hie, nrriv^l, h -d them arrested 

and forbade Meliemiah to cross enr>t of the A'ina -Aiver without 

a pa.;i:-3. ">ut s:i.:c .ncnthG later he and Meheiniah clashed a^ain, 

this ti;io ov^r nehemiah'n follows refusal to obey "Myth's 

orders: n group of Basuto at Matatiele refused to obey a 

su!!?^onG to the -MsdLstrate 1 s office, and, when Qlyth went to 

arrest the^i, rut up an armed resistance before fleeing into 

the "raV ens berg;, l^ehemiah, although he bad been away in 

Lebenys's location at the time, was nevertheless held respon­ 

sible; .vilyth waa f as has b - en. pointed out, a very emotional
pman arid hr.d obviously boon exasperate*! by lieheiniah's

activities. Mehemi^h waa arreotod and, in April 1877i 

charged v/ith inciting his people to rebellion. The trial, 

which v/ar, hold in the colony, o-uioed much e citeinent. As 

some of the "'en involved in tht; disturbance h-nd already been 

fined and released, the trial appeared most unjust according 

to African law principles. As the Iittle Ai^ht of Basutoland 

explained:

.'ccording to native custom, if it can be proved that 
they acted on ^eheinia'a orders, tbe,y are not guilty; 
the guilty one would be their chief; if they acted 
on their own responsibility, then they have been 
judged, and found guilty; then what can riehenia's 
guilt

1. Hhodes House, K33. Afr. s. 23, ii. 146i Probart to 
Kolteno, 25 Jan. 1876.

2* See p* 3>c3 above*

Little Light of aasutoland. no. 2f FeteMM IS7?t p. 3.
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Although Neheniah was acquitted, on & technicality, the 

chief juotice pointed out th*t the evidence did not 

incriminate him anyway. Kany Transkeian officiale feared 

that this verdict ;?ould bring white rule in the Tr^nskeian 

territories into contempt, and it did add to the dislike 

and distrust with which the Barmto in the ratatiele district 

regarded magisterial rule - t^e fruits of whish -*vre to be 

reaped later.

It seems very unlikely tlmt Blyth's administration of 

justice would have been popular with the othor tribes of 

Griqualr;nd ast either, ue continued the Griqua practice 

of sentencing men convicted of certain offences to corporal 

punishment, and also introduced a number of innovations 

which could not fail to be unpopular: imprisonment with or

without hard labour and spare diet; the foreign concept
P of the prescription of claims," a very odd idea to a society

which thought of claims resulting from marriage contracts in

terns of several generations; the award of money damages
5to women in their own ri ;ht«, and allowing women to bring

4 actions themselves - in rape cases at l^aat.

But despite indications of opposition to Cape rule in 

Romans l-.-md, in 1377 tho bill for the annexation of ^oinnns- 

land, Fin^oland and the Idutywa was passed, and what discussion 

there was in Parliament hardly touched on the form Gape rule 

was to take. Brownlee advocated annexation on the grounds

1. :oe '>pe Ci'K 3/30: civil and criminal cases before
the cliief magistrate, Griqualand ;-,ast, 1876 April-1879 
July.

2 * Ibid., ,obisile vs. ,ayiso f no. 179, 3 Aug. 1877.

-> f'omoleleki vs. Kobotwane, Tom and Byatoo,9 'iept I3?l

Cape Ar^uB> 5 June 1877: debate of ^ June, quoted in 
"Sunders, 'The annexation 1 , pp. 160-162.
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that it was necessary for the defence of the Colony, the 

safety of v/hich would be ensured by unlerrrdning the power 

of the chiefs and extending commerce and civilisation. 

The Ba-;uto claim to part of rionansland as a result of Faku's 

grant was virtually ignored. --,s in 3asutoland, Cape laws 

could be extended to the territories, but law could also be 

made by proclamation, 1 As Basutoland was already being 

used as a model by the administration in the territory, bhe 

bill did not involve any great changes in practice; it 

merely legalised many practices 'already in force 1 . Put the 

Cope ministry had by then realized that the Iranskeian 

territories were different from Basutoland in a number of 

important respects. The whole system which it approved was 

regarded as marely temporary, to be reconsidered when 

xhexabuland was also annexed. That Therabuland 1 s annexation 

would be delayed till 1885 and thfct the 'temporary 1 system 

would survive for ever seventy years was not foreseen.

Peculations or, the Beeutoland model should have been 

issued in early 1378, as soon as the royol assent to the 

Annexetiori Bill was received. Blyth, the chief magistrate 

for Griqualnnd "ast, had already sent Brownlee an annotated

copy of the Basutoland regulations, adopting them to the
pconditions in Griqualand ^st, ' when suddenly attention was

diverted elsewhere. In 1877 the ninth frontier war broke 

out as a result of the C «pe sending troops to defend the 

Wfengu after skirmishes iu<d occurred between Hfengu and

1. Act 38 of 1877-
2. lie made few changes and introduced none of importance 

affecting personal or criminal law. ::ee Cape, N.A. 2, . 
pink folder: annotated copy of Basutoland regulations.
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Gcaleka. >arili decided to attack the Mfengu and their 

white allies, and the war subsequently spread to the Ngqika 

location in the colony, a "Urge section of the Thernbu 

location in the Glen <*rey District, the Griqua in Momanslund 

and Griqualand West, and along the Cape's northern boundary 

into Tlhaping country. ,\s Christopher 'a; nders points out:

the African croups involved in the v:ars and 
rebellions of the late 1870s had experienced or 
feared loss of land, /ill were beginning to feel 
the deep impact of the forces driving men out to 
labour on mines, railways or white farms.... 
There was a common desire to stem the tide of white 
control everywhere rolling in.... On the African 
side, the wars were attempts to regain what <as left 
of the fading power of *frican nocieties to fashion 
their dwn destinies.

It in impossible to estimate with accuracy how far the changes 

imposed on tribal law arid administration caused this revolt, 

but these changes would have been part of the fabric of the 

changed society against which the tribes were making a 

desperate stand. AS showi> above, the colonial Thembu and

Ngqika were dissatisfied with recent attempts to impose
o 

colonial law on them. * The Gcaleka, who led the war, had

seen themselves slowly surrounded by territories under at 

least de facto C-pe rule, and h«d lost more land in the
X

process. Their own resident, TtastaCe, to Jarili's chagrin, J 

had been appointed without any consultation of the tribe, 

emphasizing their loss of independence. Despite "arili's 

objections, the Cape government had offered salaries to some 

of the chiefs in an attempt to undermine his authority over 

them.

1. Saunders, 'The annexation 1 , pp. 167-8.

2. 3ee chapter 4.

3. D.B. Hook, ;ith >word and Statute (London, 1906) p. 223.

Cape, H.A. 1^4: *'.W. Fynn to Brownloe, no. 30, 5 
1376 find no. 95, 30 ept. 1376,
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Their neighbours and vassals, the Bomvana, had been 

detached from Carili by placing a sub-agent *ith them in 

Karch 1877, and then subsequently, at their request, 

accepting them as British subjects. 1

The war highlights yet another way in which the 

Transkeian territories were inherently more difficult than 

Basutoland for the Cape to rule. In Basutoland the enforce­ 

ment of oppressive measures was the only way in which the 

people wore likely to be united behind their chiefs once 

government had gained a certain d gree of popularity; in 

the Transkeian territories an additional complication was 

provided by the fact that certain tribes were traditional 

enemies of other tribes. If the commoners of a tribe 

identified the Cape i overnment with a traditional enemy, 

then however popular their resident had been, they were 

likely to follow their chiefs into battle against tv-e 

government. The C^pe, by cominr; to the defence of the 

Mfengu, undermined its policy with the Gcaleka as surely 

as disarmament was to undermine its much more entrenched 

position with the Dasuto. The %qika, already antagonized 

by clumsy implementation of Cape policy, had answered the 

call of their paramount chief, Carili; and the section of 

the Thembu which rebelled had, as a result of the Xhosa 

rebellion*been presented with an opportunity of throwing 

off Cape rule while the Cape had its hands full.

1. Rhodes House, KS3 afr. s. 23, ii. 141-3: Irobart to
Holteno, 16 Jan. 1876; ii. 124-?: Brownlee to Molteno, 
4 Mar, 18?6; -Jape 7aid, x-mers, G. 35-79, p. 93; 
Cape, H.A. 307: Elliot to innes, 2 Aug. 1883,
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But the results of the *rar and revolts were the 

Opposite of what they had been intended to achieve. The 

evidence indicates that, although the governor and Cape 

government had no desire for war and w re caught unawares 

by its outbreak, after the Gcaleka attacked the colony 

Frere became convinced that African military power in 

South Africa must be broken. 1 On 5 October the high 

commissioner deposed £ >arili by proclamation and proclaimed 

his country forfeit, roreover, as a result of disagreements 

with Holteno and his ministers about the conduct of the war, 

he dismissed the ministry in February 1878 and appointed the 

less liberal Gprigg. When, unlike the Basuto war some years 

later, the Cape forces achieved a complete military victory, 

Sprigg's ministry was able to introduce resolutions in the 

18?8 session of Parliament to annex conquered Gcalekaland 

and also occupied Bomvanaland, which h«d been ceded to the 

government by the chief, Moni. The Ngqika, including many 

who had remained loyal, lost their locations in the colony. 

Many sought refuge on Giskeian farms but over 7000 were 

settled in southern Gcalekaland, in villages, which allowed 

for greater magisterial control. M.B. Shaw was appointed 

their magistrate at Kentani. Most of the Gcaleka were re­ 

settled north of them under Frank 3treatfeild in a fraction 

of their originally much reduced territory, now designated 

the magisterial district of Willowvale. Magisterial control 

of the whole area was strengthened by the creation of three

1. Saunders, 'The Annexation', pp. 166-7
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chief magistracies, made in anticipation of the annexation 

of Gcalekaland, Bomvanaland, and Therabuland: the chief 

magistracy of the Transkei was composed of Ccalekaland, 

Fingoland and the Idutywa; that of Thembuland included 

Bomvanaland and Emigrant Thembuland, and that of Grlqualand 

East - to which 3rownlee was appointed - included Xesibe 

territory and all the land to the Gatberg.

Even greater changes than these were advocated by Frere. 

With his plans for confederation in mind, he advocated that 

the entire area between the Gape Colony and I^atal should be 

formed into a province ruled by a chief commissioner, Gape 

officials, and a provincial council of ^fricans and whites. 

He added that 'the principles of the administration and of 

the law administered must be ev rywhere those of modern 

civilisation, not of Kaffirdom, embodying the ruling ideas 

of the English, Dutch, and Roman law-givers, not of the 

Kafir Chief and his councillors. 1 The 3prigg ministry, 

however f had its hands full with the settlement of the 

territories and, during 1879$ the Ftoorosi rebellion; so the 

magistrates were left to continue to administer African law.

In part of the territories, however, Prere did implement 

a policy of his own which was for many years to hinder all 

attempts to implement the Gape's policy \ontribal law in 

that area: he decided to play off one faction of the Mpondo 

against another in order to obtain lort 3t. John's, which 

he believed Britain should possess for both strategic and 

commercial reasons. Relations between the Cnpe and the

1. British larl. Tapers 1878, Ivi (C.2144), pp. 165-3:
minute by Frere end. in * rare to Hicks Beach, 4 June 
1876.
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Hpondo paramount deteriorated sharply, owing both to 

Frere'a machinations and Blyth's personality. The influ­ 

ential widow of the everend Thomas Jenkins, ^esleyan 

missionary to the Mpondo, wrote to Ayliff from rondoland:

How is it that ever since Natal has been a Colony 
which is now upwards of thirty years the I ondos have 
b>en their border Tribe yet they live in peace with 
each other Ealong] a border that has neither lolice 
or 3oldiers to guard it - but no aooner does the 
Gape Government take over Griqualand, and 3aptn. 
Blyth at the head of affairs/than, there is always 
something wrong that the Chief does or says. Captn. 
Blyth distrust the Chief and he in return dislikes 
Captn. Blyth.

Captn. Blyth has summonds Csic] Umqikela to a 
meeting on the 14th ria;y at iLokstadt ... There are 
two things I am told to be demanded of the Chief in 
the meeting that is to take place first the suppression 
of witchcraft but it is utterly impossible to put it 
down all at once; also thnt he must consent to a 
British Resident in the country that Csicl I think if 
a suitable person was appointed would be a blessing 
to the Tribe* but then let it Cbe'J voluntarily and 
not forced.

The upshot was that Frere seized 1 ort St. John's in July 

1876 and Jo jo, chief of the Xesibe, obtained British protec­ 

tion and a Cape magistrate who came under the authority of
2 the chief magistrate of Griqualand Cast. Nqillso, chief

of the western Mpondo, was recognized as the equal of the 

Pondo paramount, Hqikela, and Frere by proclamation 

invited the minor chiefs to disregard ilqikela's authority. 

Hqiliso was also given a resident who was to exercise 'no 

authority of a judicial kind in londoland' but soon clashed 

with Nqiliso about his jurisdiction over white men in the

1. Cape, N.A. 400: Mary Jenkins to Ayliff, 11 May 1S?8.

2. Although a Cape administration was established in
Xesibe country, neither the reception of Jojo nor the 
establishment of an administration was ratified by 
the Cape parliament or imperial government until 1886. 
See G.h. Theal, History of -outh ^frica« 1S73-1884- 
(London, 1919), i. 166-70.

3. Cape, N.A., 307: Agreement with liqiliso, 17 July 1878, 
encl. in Elliot to Innes, 2 Aug. 1833.
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territory. The Anglican missionary to the Mpondo, 

Oxley Oxland, was appointed British resident in Kqikela'a 

territory against llqikela's wishes, 2 and found his position 

even snore difficult than that of Nqillso's resident: the 

Mpondo bitterly resented the seizure of Jk'ort St. John's, 

other British action in the area, and the imposition of a 

resident. Nor did Oxland improve matters: the i pondo 

alleged that he consistently misrepresented them. They 

also pointed out that the Cape had no right to depose 

Mqikela as paramount chief, and that 'it was only the 

extremely passive and submissive attitude maintained by 

Mqikela, in spite of the many attempts that have been made 

to draw him into war - that has prevented his country sharing 

the fate of other .Native Countries i.e. being annexed to the 

Cape Colony, 1 ^

Both the >canlen ministry and Governor Hobinson 

subsequently admitted that the Cape removal of the Xesibe 

country from Hpondo protection was illegal and indefensible,

and the canlen ministry offered to pay compensation; but
S the ffpondo insisted on the return of the territories, and

this the Gape would not consider. Oxley's position continued 

to become more uncomfortable, until in 1883 the Cape attempted

1. Cape, H.A. 295: Nqiliso to Ayliff, 2? Nov. 1879.

?. Mqikela agreed to accept a resident only after much 
pressure had been exerted. :>ee Cape, G.h.T. 1/147: 
Oxland to Blyth and 211iot 15 July 18?8.

3. Rhodes House, M3o Br. -'imp. s. 18, C. 141/302 and 302a:
Hamilton MciUcholas to Ghesson, 3 July 1884; C. 141/303: 
Hamilton iv cMicholas to Chesson, 16 Aug. 1864.

4. Ibid.; British larl. Papers 1882, xlvii (G.3112), pp. 
S^P?2: minutes of miniaters and governor, 3 -)ec. 1831, 
end. in Robinson to Kimberley, 5 ^ec. 18t>l.

5. British iarl. iapers 1884, Ivi (C.3355)» pp. 3-13-
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to impose a commission to decide the Xesibe-Hpondo border. 

This provoked renewed objections from ftqikela, 1 and Gxley 

was removed by the Cape government. Owing to the antagonism 

to him throughout his term of office, he had had virtually 

no effect on tribal law or its administration.

In the rest of the Transkeian territories, after the 

defeat of the 1877-8 war and the creation of the new chief 

magistracies, a re-arrangement of personnel took place which 

enabled the Cape to tighten its control of tribal law 

administration in the conquered tribes. Blyth wao trans­ 

ferred back to the "Fingoland area on promotion as the new 

chief magistrate of the Transkei. The people for whom he 

was responsible included the recently conquered Gcaleka 

and Ngqika tribes, who had long had a reputation for more 

firmly than any other tribe within the Gape sphere of 

influence withstanding 'civilizing 1 pressures. But 31yth 

was not the man to apply tribal law tamely, without trying

to change it as rapidly as possible. *ith the approval of
2 the secretary for native affairs, at his first meeting

with the newly arrived Hgqika, he produced a set of regula­ 

tions which prohibited the custom allowing boys at the time 

of their initiation unusual latitude of conduct. They also 

banned 'the indecencies and dances attending the Intonjani 1 , 

although not actually prohibiting initiation itself.*

1. Rhodes House, MGS Br. s. 18, C.160/181: Tlhlangaso 
(for ITqikela) to Oxland, 27 October.1833.

2. Gape, N.A. 2, pp. 106-8: Blyth to Ayliff, no. 141, 
18 Oec. 1876.

3. Cape, N.A. 1, pp. 163: Blyth to uyliff, no. 7, 2 October 
1878.
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And his instructions to Shaw included the provision that 

'no headman or chief will be permitted to hoar or decide 

any case, but all cases will be brought to the magistrate 

whose decision shall be final in all cases under the value 

of ^2', allowing for an appeal to the chief magistrate in 

all other cases. i;he ^frican court system of messengers 

who received part of the fine was to be replaced by the 

colonial system of police messengers receiving no reward 

beyond their salaries for their court duties, and fines 

were to be the property of th© government in assault cases. 

2ven in adultery cases part of the fine was to go to the

government, and all fines were to be paid in money where
ppossible. AS Gcalekaland was not yet annexed, the regula­ 

tions could not legally be enforced, but the tribesmen could 

not know this and Blyth was able to report that the lately

defeated Ugqika displayed a 'very good and contented feeling*
* 

about the proposed changes. But when he announced similar

changes at a meeting in the Idutywa Reserve, his ban on 'white 

boys 1 and Inton.lane dances met with opposition from a leading
h

headman and others, an opposition which continued to

1. There is evidence that this regulation, and presumably 
the others wore at the same time extended to Fingoland 
too. C.ee Cape, N.A. 9» pp.225-6: Blyth to Ayliff, no.153, 
20 Hay 1881.

2. Ibid., pp.161-4: Blyth 1 s instructions to Shaw. There 
is also evidence that the new administration proceeded 
to treat infanticide as an offence. CUT 1/130: preli­ 
minary examination of iioraana and othere, court of 
resident magistrate, Idutywa Reserve, 26 Apr. 1879; see 
Cape N.A. 5* PP. 282-4: Blyth to Bright, no.391, 22 Dec. 
1379.

3. Ibid., p.163: Blyth to Ayliff, no.7, 2 Oct. 1878.

4. Ibid., pp.227-39: minutes of meeting held in the 
Idutywa Reserve, encl. in Blyth to nyliff, no.41, 
8 Ifov. 1378.



359

manifest itself in a disinclination to obey the regulations. 

&nd a few months later Blyth f on a visit to the Ngqika, 

found them less satisfactory too. 'I regret to observe a 

strong inclination on the part of many of the Gaikas to throw 

off all restraint, and plunge deeper into barbarism than ever 1 , 

he wrote, adding with the severity for which he was renowned, 

'but this feeling must be met by stringent regulations, and 

more complete supervision by their Magistrate as well as by

the establishment of more Schools and increased issionaxy
2 efforts'. Although by early August 1679 Blyth was able to

report that his regulations to modify the initiation ceremonies 

were having effect, he also reported that some of the 

ftfengu wished to move to Thembuland to escape bis regulations 

on such matters as initiation and the wearing of clothes. 

He therefore advocated that the regulations should be extended 

to the other Transkeian and colonial districts where they 

were not in force, for he pointed out:

the natives here think it hard that they should be 
subjected to laws here which are not in force any­ 
where else and I am naturally considered hard and 
have some^difficulty at times in having the law fully 
observed.

c
This was done for Gcalokaland in 1879 % but not for Ihembu-

fi land. Xhe records for the chief magistracy of the Transkei

indicate a much greater degree of compulsion being used to 

implement the Cape's tribal law policy than was

1. Cape, N«A. 4, pp.1-25: Blyth*s report on the social and 
political condition of the Transkei and end. report from 
T. Merriman, 3 July 1B79-

2. Cape, N.A, 3, pp.162-3: Blyth to Ayliff, no.217 f 2 May 
1879.

3» Cape, N.A. 4, pp.102-3: Blyth's report on the social 
and political condition of the Iranskei, 11 Aug. 1679.

4. Ibid., p.141-4: Blyth to Ayliff, 22 Aug. 1879.

5. Gee p. 364 below.
6. _C^e fl.A. 8, p.6: Blyth to .-.yliff, no.2, 7 Jan. 1881.
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necessary in all but the tuthing District of Basutoland 

before this date.

Meanwhile the Gape government was further exacerbating 

relations between its officials and the people among whom 

they were stationed by insisting on disarming the tribes 

east of the £ei. The Gcaleka and Ngqika were disarmed 

before being allowed to settle in Gcalekaiand, and the 

Mfengu and Emigrant Therabu were persuaded, despite much 

resentment, to surrender their guns. Thembuland proper and 

Griqualand £ast were not systematically disarmed, as the 

£ulu war and lioorosi rebellion broke out and the government 

realized that, with Cape troops fully occupied, disarming 

tribes near the Mpondo would leave thorn defenceless against 

their hostile neighbours. But disquieting rumours concerning 

the government's intentions spread throughout the area under 

Cape rule and led to much restlessness.

Unrest in the territories was further aggravated by 

delay in annexing Gcalekaiand, Bomvanaland and 'Thembuland* 

Thia delay resulted from Britain's continued reluctance to 

grant the necessary letters patent until the Cape government 

should agree to confederation schemes, but Sprigg refused 

to be stampeded into taking such a controversial matter 

before Parliament until he was ready. The delay in annexing 

the territories gave Cape humanitarians, angered by disarma­ 

ment, time to marshal! further support for their plan of 

direct British rule of the area east of the Kei, rather than 

by the Cape's white minority. Influential people like

1. P.R.O., C.O. 879/15; African confidential Print, no.
195, p. 13: Frere to Hicks Beach, no. 152 f 19 Hay 1379; 
British iarl> lapers 1880. (0.2482) p. 45: Frere to
Kicks iWch, 10 Cot. 137:3-
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Henry Callaway, Matthew Blyth, and ^aul oolonon, now 
believed that only under British rule would .frican interests 
be safeguarded. The alternative of leaving the tribes to 
rule themselves was advocated only by Irvine, tf.L.A. for 
King William's Town and influential Ciskeian trader, who 
argued 'it was far better to leave these barbarians to 
themselves than incur the great risks incidental to an 
attempt to force upon them our refined institutions.' 
But the government did not think Britain would agree to 
direct British rule, and insisted that the Cape should rule 
the area. The Africans in the territories naturally heard 
of the dispute and became Increasingly restless. By the

the, Cc-pe 3e.V«rttme.nfclatter part of 1879 both / and Frere were strenuously 
urginp; the British government to allow annexation, for the 
Cape's policy of bluff in imposing magisterial control in 
unanneaked areas was being legally challenged for the first 
time. Gape officials were becoming querulous at not being
able to punish the more serious crimes not provided for ino tribal law,"" and difficulties had arisen over the legality
of civil marriages celebrated in the territory,* In late 
November, having extracted a promise that confederation 
would be raised in the Cape Parliament in 1830, Hicks #each 
eventually agreed to the letters patent being issued.

By then, however, the Cape ministry had decided it 
could no longer delay bringing into effect the 1377 Annexa­ 
tion Act of Fingoland, the Idutywa and Nomansland, and in

1* Cape .-irKUSt 14 Aug. 1879: speeches in the Assembly, 1<2 Aug. 1879, quoted by launders, 'The Annexation', p. 207.

2. E.g., Cape 1-arl. Papers, G. 33-79$ p. 95.
Cape, IJ.A. 297s Hills to Bright, 16 Oct. 1879.
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September 1879 Frere issued the necessary proclamations 

to bring this about. 1 They came into effect on 1 October 

1879 and for the first time magisterial rule became legal 

in the Transkeian territories. 'I'he regulations by which 

the territories were to be ruled were partly based on ones 

drawn up by Blyth, which in turn were modelled on the 

earlier regulations he had introduced. 2

This second set of regulations drawn up by Blyfch were, 

however, phrased in rather unorthodox language and placed 

slightly greater pressure on tribesmen to adjust to the 

colonial economy than was the case with the Basutoland 

regulations. They were not specifically modelled on those 

of Basutoland, although many of the ideas and institutions 

of the 3asutolsnd administration were reflected in them.* 

Bright, however, was the official in the Native Affairs 

Department responsible for ensuring that the regulations 

were drafted in acceptable form, and it is no doubt due to

his intervention that the regulations which were eventually
4 passed were closely modelled on those of Basutoland. There

were a number of minor differences from the Basutoland 

regulations, but the only important change in the personal 

law was in relation to marriage: in the new regulations 

African law marriages could be "brought under the colonial 

law by registering them with the magistrate. Such marriages

1. i?or Fingoland and the IduQ.y*ra,to be known as the Transkei, 
Proclamation 110 of 15 ;ept. 1879; for Homansland, 
Proclamation 112 of 17 ->ept, 1879.

2. Cape, N.A, 3, pp. 87-106: Blyth to Bright, no. 185, 
3 apr. 1879, and end. regulations.

3. Cape, K.A. 3, pp. 131-7: Blyth to Bright, no. 203 f 
24 Apr. 1879.

4. British Iarl. Papers 1880« 1 (0.2482), pp. 306-15:
regulations for the Transkei; pp. 316-24: aemulations 
for Oriqualand Sast.
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could then, for example, be dissolved only according to 

the colonial law and by the chief magistrate. Iresumably 

registration also rendered a man liable to a charge of 

bigamy if he subsequently married another woman according 

to colonial law. More important, the property of people 

who registered their tribal law marriage was distributed 

on their death according to the colonial Ordinance i%<o. 104, 

or any other law of the Gape Colony having reference to the 

disposition of property, in so far as it shall be deemed 

applicable to the circumstances of the country, and only 

the marriage to the first wife could be registered. There­ 

fore, although registration of a tribal law marriage did 

not prevent a man from marrying other wives by tribal law, 

it had the effect of disinheriting the children of all other 

wives, unless the chief magistrate made provision for them 

by availing himself of the provision about the circumstances 

of the country. Inheritance and guardianship questions 

were also to be decided according to the colonial law if an 

African died intestate, and it seems unlikely that the 

Native iuocession act, which applied only to Africans holding 

certificates of citizenship or living in 'Native vocations 1 , 

would have been regarded as the relevant colonial legislation. 

If it were not applied,this was indeed a drastic ytep.

The other important change was that, while the allot­ 

ment of land was vested in the governor, ay in Basutoland, 

it was not subject to the same limitation that it was *for 

the occupation of the several members of the tribe. 1

1. For a list of all the differences between these
regulations and thoce of Ba^utoland, tv - Cape larl. 
Papers* G. 4-63, appendix A, pp.
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This was to have Important repercussions later in enabling 

white men to gain possession of part of Thembuland.

The provision for the registration of the first wife 

only, the inheritance provisions, and the payment of a fee 

to register marriages surprisingly met with no objections 

frora the Africans in the Idutywa Reserve and Fingoland when 

meetings were called to announce to them the annexation and 

new laws. The magistrate at Tsomo reported that one man 

even 'expressed his satisfaction at the registration of 

wives as he thus hoped to get rid of his eldest wife.* 2 

The only criticism of the new regulations which came from 

the territories themselves came from Blyth, who wrote:

I would also respectfully point out that the power 
placed in the hands of the Magistrates, and in my 
own, with regard to infliction of punishment is too 
lar^je, and 1 consider that in grave and serious cases 
where the punishment would be very severe, that the 
proceedings should be forwarded to the Government 
before the punishment is carried out. I should then 
have the satisfaction of knowing that a professional 
and legal opinion supported me in my decision.

His anxiety was understandable, for the punishments now 

open to the magistrates included lon^; terms of imprisonment, 

deportation, and even the death sentence. Until then the 

most stringent punishment allowed in murder cases was that

1. Gape, N.A. 5» pp. 1-33: Blyth to Bright, no. 339, 
2 Oct. 1879 « stnd encl. reports of the meetings.

Ibid., iattle's report of the meeting at Tsoiao. 

Ibid.. Blyth to Bright, no. 339, 2 tct. 1879.

The death sentence was imposed for the first time
by magistrates in the territories in 1880. See Brookes,
History of Native lolicy, p. 188.
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used in the Idutyv,a Reserve and Fingoland, where the usual 

punishment was twenty-five to fifty lashes, confiscation 

of property, and expulsion from Fingoland, 1 a punishment 

nonuthelees in excess of tribal practice. Neither colonial 

nor .Jranskeian magistrates had any experience of exercising
 

such extensive powers of punishment as they now received. 

iior did the regulations meet with unanimous approval 

in the colony. Among other points, the -tandard and Hail 

disapproved of magistrates hearing cases about marriage- 

cattle, and the Gape Arrais condemned the criminal clauses 

as completely inadequate and as giving the magistrates too

great a discretion in punishments. These articles Prere
*j

sent to London when forwarding a copy of the regulations,

but Hicks Beach was more alarmed at the possibility of 

objections in the British Parliament from supporters of the
 

Aborlginees Protection Gociety. iie immediately asked his 

officials how the society was likely to react to the regula
­ 

tions. But once reassured that they were unlikely to object 

to them, he did not attempt to have any alterations made f 

for he anticipated that after annexation of Thembuland and 

Gcalekaland all existing practices would be reviewed and a 

more permanent and uniform system of government introduced 

for all Gape-ruled territories.

!• Cape Iarl« Papers, G. 21-75* P« 75; Gape, fiUA. 1, 
pp. 37-44: «3. itfliff to J. kyliff, 24 Apr. 1878, 
and ninute by Brownlee. At his first meeting with 
the people of the Idutywa Keserve on 7 ^ov. 1873, 
Blyth had announced that the death penalty would in 
future be enforced, as well as deportation, but there 
is no record of this taking place before annexation. 
Gee Capo, x\#A. 1. p. 253: minutes of meeting encl. 
in Blyth to Ayliff, no. 41, 8 Nov. 1378.

2. British iarl. A apers 1880, 1 ( :.2482), pp. 327-331.
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Within a month of the annexation of Fingoland, the 

Idutywa f and ^omansland, Blyth called a meeting of the 

magistrates, chiefs and headmen falling within the Transkeian 

chief magistracy, although Gcalekaland was not yet annexed. 

At the meeting the new regulations were read and explained 

and, Blyth wrote,

as it is very important that there should be one 
uniform system in the Transkei, I have, pending jrour 
approval, directed hr. ohaw and Mr. 3treatfieid, the 
Magistrates in Gcalekaland, to adopt these new imles 
in their respective Districts. Although Gcalekaland 
is not included in His Excellency the Governor's 
Proclamation, I consider that there will be no 
difficulty and inconvenience in carrying out these 
Regulations.

o 
Ayliff approved and thereafter Gcalekaland appears to

have been ruled by j>lyth as if it were already annexed. 

Despite the undercurrent of unrest throughout the 

Transkeian territories, the Gape pressed ahoad *d.th its 

'civilizing laission'. 3urveys were begun in the territories 

under Blyth 1 s control, and to provide for large families 

unable to subsist on the proposed ten acre plots, Ayliff 

insisted on the second and other wives of polygaaists being 

given small plots to be held in each woman's own name. 

This step was too radical an attack on a woman's place in 

African society even for Blyth, who hastened to point out:

I do not think that in its present form that (sic) 
any man would allow his wife to have a grant of land 
in her own name or that any woman except a widow would 
care to have such a grant.

1. Cape, N.A. 5* PP» H9' Blyth to Ayliff, no. 358, 
24 Oct. 1879.

2. Ibid., minute by Ayliff, 12 Dec. 1879.

3. £.g. Cape, N.A. 7, pp. 64-o: iUyth to Ayliff, no, 183, 
21 May 1330.

4. Cape, N.A. 5, pp. 110-111: lilyth to \yliff, no. 356, 
5 Nov. 1879-



367
suggested that a second family plot should rather be 

given, but Ayliff remained adamant:

Gov(ernraen)t thinks that each present wife should 
have three (3) Acres of land given in her own name 
for the benefit of herself and children and not in 
the none of the husband. These too often cast off 
a woman and are daily encouraged by Missionaries in 
so doing to allow of the woman being dependent upon 
them and Gov(ernmen)t thinks it just they should be 
thus provided for.

But practical difficulties arose because most of the

surveying had already taken place, and Ayliff bowed before
2 this obstacle." It was perhaps as well for the general

state of the territories that he did.

However, the British government still had misgivings 

about allowing the Gape to annex the territories. Humani­ 

tarian criticism of the Cape's ..frican policy was making 

itself not only heard but felt in the British larliaiaent, 

and the British government also feared that the current 

Cape policies, notably disarmament, ini^ht provoke a revolt
X

which only British troops would be able to quell. To try 

to retain some control over the Cape, the British government 

decided to insist that it first approve the way in which the 

Cape proposed to govern Gcalekaland and both parts of i'herobu 

land before it agreed to their annexation: the regulations

were to be reserved for Britain's approval as well as the
4 Annexation Bill itnelf . The Gape government objected to

!• Ibid., p. 109. minute by Ayliff, 12 Dec. 1879-

2. Cape, N.A, 299, d.B, Slliott to Bright, no. 63, 19 
Jan. 1880.

3. launders, 'The Annexation', pp. 224-9.

4. P.H.O., C.O. 48/493: minute by Hicks Beach, 22 Feb. 
1880, on Frere to ILicks Beach, no. 26, 26 Jan, 1680.
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this demand, which it felt reflected on its status as a 

self-governing colony, and tried to allay imperial fears 

by declaring its intention to introduce regulations similar 

to those in force in Fingoland and Griqualand uiast. nicks 

Beach, however, remained adamant, and it then agreed to 

submit the new regulations for approval, but refused to 

include them in either the Annexation Bill or a separate 

bill, as this left the Gape free subsequently to amend them 

out of all recognition, the British government felt unable 

to accept this compromise. ; imberley therefore had new 

letters patent sent out to the Cape providing that changes 

in any approved laws for the governance of the territories 

sere also to be subject to imperial approval.

But before the new letters arrived, the Cape government 

introduced an annexation Bill in the 1880 session of larlia- 

ment. it closely resembled the 1877 annexation .,ct and 

contained the ^asutoland formula for colonial laws to apply 

as modified by proclamation reviev*©d by Parliament. It also 

included the Basutoland-type provision that future colonial 

acts should not apply unless specifically extended to the 

territories* The detailed regulations for the territories 

were simultaneously tabled in Parliament, and again closely

followed the Basutoland pattern, as modified the previous
p year for the I'ranskei and Griqualand ..ast."

The reception of the regulations was once again mixed. 

Among the .vfricans, especially in Emigrant Thembuland, there 

was dismay; the four emigrant Thembu chiefs petitioned 

Parliament not to pass the bill, claiming that when they

1. British iarl. rapcrs 1332, xlvii (C.3112), pp. 2 
bill as amended by iarli^ment, encl. in Frere to 
Kimberley, 20 July 1380.

2. Cape larl. Papers* G4-83 f appendix A f
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had left the colony, they had been promised that they would 

be left independent. 1 But despite support for this petition 

from the Opposition leader, Scanlen, ?is well as Jlerrinian 

and Orpen, the government refused to change the bill. It 

had no wish to leave an independent enclave in the middle 

of Cape territories, and did not consider the annexation 

would make any difference to the Emigrant Thembu, who had 

long had a resident, been disarmed, and were paying hut 

tax. Jor did the regulations meet with universal approval 

from the white population of the Cape. Although some 

welcomed them as a suitably gentle way of weaning tribal

Africans from their barbaric habits, others, such as
")

Merriman, attacked them as inadequate, 4" At a more basic

level, however, the power delegated to the executive to 

issue laws and regulations for the territories was made an 

issue by oprigg's opponents, who were anxious to weaken 

Sprigg and angered by the extension of the Peace Preservation 

Act to Basutoland before Parliament had met. It was felt 

that the delegated powerc could be used by the executive as 

a way of enforcing unwelcome measures without having to 

submit to parliamentary scrutiny. As a result, at the bill's 

report stage, amendments were passed which eliminated the 

government's power to modify colonial law or to legislate 

by proclamation for the territories after annexation.

Gape Parl. lapers* 54-80; Hhoties House, M3S. Brit. 
s. 22, G.9: Orpen to Ghesson, 20 July 1880,

2. Gaundera, f !The .janexation 1 , pp. ?36-7.

3. Brit, larl. iqpers. 13S2, ixlvii (0.3112) pp. 31-34: 
proceedings in the friouse of ..ssembly encl. in Irere
to Klmberley, 16 aug. 1680,



370

This would have left Gcalekaland and Thembuland in terms 

of the bill in much the same position as the Ciskei, com­ 

pletely subject to colonial law.

Although the Cape government disapproved of the amend­ 

ments and the upper house was doubtful of their wisdom, 1 

the government decided to support the bill as a temporary 

measure until a new system of government for all the .ifrican 

territories under Cape rule could be devised. AS Upington, 

the attorney general explained:

Two reasons led the Government to accept the amend­ 
ments referred to; in the first place, there was 
something to be said in favour of an extension of 
Colonial law to every portion of Cape Colonial terri­ 
tory! thus getting rid of barbarous customs; and 
secondly, it was considered highly dangerous as well 
as unconstitutional to continue a simply de facto 
Government in Tembuland and Galekaland."

A commission entitled the Cape Native Laws and Customs 

Commission, was set up to investigate the question, and the 

bill was passed and sent to London with Frere's blessing;

I quite agree with Lmy ministers] that it would be 
impossible to leave these territories any longer with 
a Government which is only a Government de facto» 
and the officials of which may at any moment be 
brought before the Criminal courts of the Colony for 
righteous acts, done in good faith, in the discharge 
of their official duties.^

But Kimberley would not accept that this was realistic, 

and the bill was not approved. The ball was back in the 

Cape government's court to produce an acceptable formula 

for ruling all the ^frican territories under its control.

1. British L-arl. Tapers 1882, xlvii (0.311?) pp. 54-36: 
proceedings in the House of assembly and in the 
Legislative Council, end. in ?rere to Kimberley 
16 Aug. 1830.

2 * Jfrid* * PP» 36-7: minute by Upington, 10 Aug. 1880, 
encl. in rrere to Kimberley, 16 >ug. 1830.

IM1«» PP» 26-27* ?rere to Kimberley, 1G Aug. 1380.

I.R.G., C.O. 48/494: minute by ..imberley, 19 ept. 1830 
on *'rere to Kimberley, no. <?0&, 16 Aug. 1880.
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But before the ministry had a chance to settle the 

problem, the territories erupted in a desperate attempt 

to throw off white supremacy, ^oon after the commencement 

of the Basutoland war in September I860, the Basuto in the 

Hatatiele District of Griqualand East rebelled, followed 

shortly by the Kpondomise in the ^umbu and Tsolo Districts, 

the vf:,wati and some of the Thembu in Thembuland and Emigrant 

Thembuland. IVen without Basutoland, the area in revolt 

was far larger than that involved in the 1377-8 war, and 

many whites suspected that the revolt was the result of a 

conspiracy; but the evidence of lack of co-operation 

between the rebel groups does not boar out this theory, 

livery tribe involved had reason for disaffection. 'ome 

reasons were common to all tribes, such as disarmament, 

already enforced or feared in the future; fear of loss of 

land, a fear engendered by the proposed confiscation of 

Quthing; the compulsory branding of cattle, which it was 

thought was a preliminary to either taxation or confiscation} 

and rumours that .tfrican children were to be transported. 

Cattle speculation and the farming proclivities of some 

officials in the Transkei also ^gendered much discontent. 

'It is a common saying 1 one magistrate reported, 'that "a 

man comes in on a lean horse, says he is a Magistrate f and 

in two years is a rich man." 1 But in addition, each tribe 

which revolted had grievances over the way their magistrates 

had modified their tribal law and traditional customs.

1. oaunders, l:J?he oinexation' , pp. 244-5.
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The Emigrant Thembu had perhaps the greatest reason 

to rosent this. They had been promised their independence 

when they left the Gape, 'the /Agont interfering only in 

cases in which disputes arose between the various chiefs, 

or when any serious injustice had been done by a chief to 

any of hia people' 1 . Yet Brownlee announced to them at a 

meeting in early 1374 that they would one day have to pay 

taxes and come under colonial laws. 11" -after the appointment 

in 1875 of Charles Levey, who had served under Blyth, they 

had been gradually brought under full magisterial control 

despite frequent protests by their chiefs.^ From 1874 

the agent fined men involved in witchcraft cases, and in 

1878 control tightened further when Emigrant tChembuland was
c

divided into two districts, with a second magistrate.^ 

By 1879 the magistrates took all fines for the government, 

except such portion as they aaw fit to allow the chiefs; 

and even in theft cases, where the fine by tribal law went

!• Cape iarl. capers» G.27-74-* p. 135s ^rownlee to 
llolteno, 15 Apr. 1374.

2. Ibid., p. 136,

H.A3. Gape, iff. A. 307: Elliot to Innes, 2 Aug. 1883;
401: £.J. v.arner to ,iyliff (private) 29 Jan. 1879. 
Probart, while special commissioner in the Transkeian 
territories told Molteno that the Emigrant Thembu had 
been 'too long left to themselves' and needed more 
discipline, for which Levey 's experience under Blyth 
would be useful, oee Rhodes House, M33 Afr. s.23, ii. 
124-5: irobart to Holteno, 26 Dec. 1875; he also 
called a meeting at which he forbade the chiefs to 
alienate land. Jee ibid . , ii. 197-6: Irobart to 
Molteno, 29 ttar. 1876: Cape, H.A. 399: I robart to 
Brownlee, 29 har. 1876: memo, by Irobart on means of 
bringing the Emigrant Thembu more completely under 
government control.

4. Cape I'arl. l-apero, G. 21-75, p.

5. Theal, History of '^outh frica, 1B73-1684, i
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to the owner of the stolen property, government claimed 

part of it. In addition, despite promises to the contrary, 

£ Iodine; k ; -d been introduced by the magistrates as a punish­ 

ment enforced by their court. And land in -migrant Thembu- 

land had been granted to Mfengu and others without the 

sanction of the chiefs. 1 In 1879 not only had they been 

disarmed and made to pay hut tax,but appeal cases had been 

allowed from the chiefs to the magistrates; 2 and the 

following year moves were made to impose an additional house 

duty of ten shillings as well. Their petition against 

annexation of that year was ignored and, 'not knowing that 

the Bill was not to receive imperial assent, the Emigrant 

Thembu must have assumed it would soon take effect and

introduce into their country the full force of colonial
x

law 1 . E.J. Jarner had grown up among the Thembu in the

colony while his father was their resident, and had then 

himself become thoir resident in r;migr?int Theiabuland before 

becoming their missionary. If any white man knew their 

feelings on political matters, it was he, and as early as 

1879* in protesting on their behalf about the insidious 

take-over of power by the magistrate, he warned Ayliff:

1. Gape xarl. .-. -apera, G.3-83* pp. 13-16.

2. Cape, K.-t. 401: T5.J. earner to Ayliff, 1? npr. 1879. 
But there is evidence that appeals were taken to the 
magistrate as early as 1875• ->ee Cape, U.A. 4-03: 
W.R.D. i?'ynn to Innes, 1 Aug. 1882.

3« Saunders, 'The Annexation', p. 246.
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I am only surprised that the emigrant Iembus have 
shown such a peaceable spirit. For I do not hesitate 
to afi'irji it, as my opinion, that the action of uovern- 
ment in these matters would have driven any other 
native tribe to war. But I have repeatedly advised 
the Tembus to submit quietly, and only to use consti­ 
tutional means to redress their wrongs, telling them 
I was quite sure matters would cone ri?;ht again, as 
probably much was done through a mistaken notion of 
their position.

But the government stubbornly ignored their guaranteed 

righto, and eventually the majority of the FJmi-rant Therabu 

chiefs led their people into rebellion.

The Hpondoffiise chiefs had very much resented the way 

in which the magistrates had taken their powers and people 

from them, and tactless handling of Hhlontlo by the luckless 

Hope (after his transfer from <,uthing) had helped to alienate 

even the more docile of the two major chiefs, Uaiapson, an 

official in the area, reported for example that Mhlontlo 

had been infuriated at this time by Hope's refusal to see 

him before he had saluted the Union Jack flying outside the 

office. 'Hhlontlo, after staying for two days in his defiant

mood, did salute the flag, but told the Kaffir police that
p he would soon make Hope pay for this.' similarly, Ngange-

lizwe bitterly resented his power being reduced to that of 

one of his own chiefs under Cape control. The ^wati chief, 

Dalasile, who had been so reluctant to accept British 

protection, had from the start resented magisterial inter­ 

ference in his judicial powers. >\fter /alter Stanford fled 

from his ^nqcobe magistracy during the rebellion, Dalasile

1. Cape, N.A. 401: D.J. -arner to fgrliff, 17 >tpr. 1379.

2. V* Sampson, My .Reminiscences (London, 1926), p. 50.
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held a mock trial in the court house to emphasize his 

opinion of magisterial usurpation of his judicial authority. 

And in the north the Basuto in the Matatiele District were 

not only related to the Basuto in Basutoland, but after the 

trial of Nehemiah, doubly distrustful of Cape authority.

It may be asked why the people united with their chiefs 

in revolting against a Cape rule that aimed to protect them 

from the chiefs 1 tribal law powers. The answer is no doubt 

to be found in the reasons for disaffection which all the 

tribes shared and which were cumulatively more than enough 

to have brought out in revolt far better-ruled people« as 

the Basutolarid revolt demonstrated. But in addition the 

tribes had a nuaber of other reasons for stronger loyalty 

to their chiefs than had the Basuto. None of the tribes in 

question had had an agent for more thoji six years, except 

the :^iai£;rant Xhtmbu and Ngangelizwe. With all tribes 

magistrates had beer hindered in their early efforts to 

detach the people from their chiefs by a lack of legal power 

to act in unannexed territories, which made them appear weak 

to the tribesmen. Bo doubt they were also hindered by the 

lack of, and divisions among 'civilizing agencies*. The Emigrant 

Thembu comonwa were almost certainly alienated by some of

the legal measures introduced by the magistrates f and also
o 

the way in which they were carried out;^ while the Thembu

had been rallied behind llgangelizwe as late as 18?6 f as 

described above.* No doubt too the sight of their neighbours

!• Kacquarrie, Reminiscences i. 131•

2. Such as the method of enforcing sentences of flogging. 
Gee Cape f N.A.399; Judge Dwyer to Barkly, 23 Oct.1876.

3« See pp. 3HS"-£ above.
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in revolt against the infuriating occupier*? of their 

countries stirred men to answer the war cry when in c^lm r 

moments they mi^ht have acted less rashly.

Reasons to revolt were not confined to the tribes 

which actually revolted, but other factors prevented even 

more from joining the rebellion. The Gcaleka and NgqiKa 

had been too completely defeated in 1878 to be able to 

mount another campaign so soon. The Bhaca and Mfengu 

realised th it by volunteering to fight for the colony, they 

could regain their arms, without which they could not have 

rebelled anyway. Besides, the Hfengu were aware that the 

many hfengu who had earlier settled in rebel areas were 

being victimized for their economic resourcefulness and 

failure to assimilate. Those Mfengu who had settled in 

Emigrant Therabuland on the border of 3'ingoland, and were not

victimised, joined their countrymen when troops were moved
2 along the Fingoland border. The Jestem Hpondo used the

war as an opportunity to :-rV--: strengthen their ties with 

the colony by supplying an armed party, with Mditshwa's

consent, to relieve a Mpondomise siege of white officials,
x

missionaries and settlers; and the Eastern Mpondo aeem

to have decided not to Jeopardize the chances of a deputation

they were planning to send to England in the hope of
4. 

recovering their lost land.

1. oaunders, 'The annexation', pp.

2. Gape, fl.A. 8, pp. 3-6: 31yth to Ayliff, no. 2, 7 Jan 
1881.

3. For an account of the roles played by Mditshwa and the 
Western .r'ondo in the relief, see Cape Tihea. 1? Kov. 
1330, p. 3: reports by Granville to Elliot, 1 Nov.
1880. and Morris to ^lliot, 3 Nov. I860.

. P.R.O., 0.0. 48/500: Oxland to Ayliff, no. 33, 1? i?eb.
1881. reporting meeting with I'-qikela on 1? L-'eb. 1881, 

in Robinson to Kitoberlev. no- 1O3 ft FIST, i «AI
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Had these tribes also revolted, the Cape mif.ht not 

have been able to suppress tho revolt unaided. As it «as f 

during the course of the rebellion m^ny magistrates were 

obliged to abandon their magistracies, which were then looted 

and burne- , as were mission stations and trading stores. 

Hope and two minor officials with him were murdered* ao 

were a few isolated white traders, woodcutters and e brick­ 

layer. But the rebellion had a quite specific aim, and in 

general the chiefs kept strict discipline among their tribes­ 

men and prevented bloodshed for its own sake. 's rhlontlo

declared, the war was not against missionaries end traders
P but to get rid of the government and its magistrates.

White woisen and children were not molested, and even 

magistrates were allowed to leave unharmed in moot instances*

But as in 1877, the revolt did not succeed in dislodging 

the Gape government from the Transkeisn territories. By mid- 

February 1381 it was over, suppressed by Gape forces. */hen 

Parliament met in /ipril, however, the ministry had to face 

a motion of censure from the Opposition, led by Scanlen, 

who blamed government policy and maladministration for both 

the Transkeian and Basutoland rebellions. And in ! ay the 

government fell on the question of its African policy.

In the territories themselves, life returned to normal 

very slowly, v/ith unrest kept alive partly by an influx of 

squatters to ihembuland temporarily cleared of occupants,

1. At a meeting with I'lhlontlo to enrol the Itpondomise to
fight for the Cape government, the warriors doing a war 
dance* stabbed them to death according to a pre-arranged 
plan. >ee U.G.T. Stanford Tapers, I? (c) 3: Davies to 
Ayliff, 29 Oct. 1830.

2. Ibid.
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partly by the presence of refugee rebel chiefs; larili, 

for example, would not accept the Cape's terms and remained 

in exile in Bomvanaland, and ffalontlo paid frequent visits 

from Basutoland. 1 The Matatiele, Maclear, Tsolo and £Uffibu 

districts of driqualand Bast were cleared of rebels and 

remained almost empty until after 3 commission had reported 

in 1333 on who should be allowed to settle there. ^

But in contrast to Basutoland, the Transkei did even­ 

tually slowly return to normal, .aid as the Basutoland 

stalemate continued, attempts were made in the Transkei to 

prevent yet another revolt in the future. Inter-tribal and 

clan disputes, now recognized as a possible starting point 

for such risings, were firmly settled where possible. The 

land settlement after the war gave an opportunity to delimit

several land boundaries over which there had been constant

5 squabbling.-' Some efforts were also made to enable the

tribesmen to express their views more clearly in future* 

The most important of these arrangements was established by 

Blyth in Fingoland, where he called the loading .fcfengu headmen 

together in 1882 and proposed a scheme for creating district 

committees electing a central committee, which at quarterly 

meetings would discuss taxation and general matters of 

interest - including presumably tribal law questions, ;\s a 

forum for discussion it did not prove very successful;2*"

1. Streatfield, Keriiiniacences, pp. 194-203; N.A. 283:
Blyth to ::auer, no. 109/33» 17 -ov. 1863; Hook, 
^ith word and tatute, p. 325*

2. Cope, N./U 307J Marquard. to Brownlee, no. 1971.
t\ 'T~i •»*,'« i <"> mt. J o CUlt; X^oj> .

E.g. in : Stanford's district in rnembuland, for which 
see F'acquarrie, Reminiscences, i. 176-7.

With emphasis placed on its taxation function, it 
becarao known ^s the district Jund 'cheme.



379

'the minutes of the meetings show the magistrates dominated 

the proceedings and the headmen were given little opportunity 

to air their views 1 . 1 But it was a beginning of later and 

more successful institutions of that kind in the territories, 

and was extended to Gcalekaland in 1833. 2

While the territories were still very unsettled, however, 

Jaiaes Rose Innes, the new under secretary of the Department 

of Native Affairs, aggravated the situation by querying 

whether the Cape magistrates had. any authority to exercise 

Judicial authority in Thembuland, Gcalekaland and Bomvanaland. 

When the question was referred to the attorney general, he 

found that the 1875 extension of British protection was an 

informal act end that Thembuland was not part of the colony 

nor oven British territory: Elliot had no authority to try 

or sentence any offender and could exercise Judicial authority

over non-British residents only with the consent of both
x 

parties. l»or had the Gape government any right to confer

Jurisdiction upon him over persons resident beyond the limits 

of the colony. This left Hose Innes with no choice but to 

tell Elliot to assume he was acting with the tacit consent 

of the chief and not to submit cases to Gape Town for review
A

in future. It also meant that the Cape government had no 

way of legally enforcing the authority of its magistrates 

there or the laws they administered if they were challenged$

1. Gaunders, 'The annexation 1 , p. 550.

2. Cape, N.A. 284: Girdwood to Hook, 22 Hap. 1383, 
reporting i*irat monthly meeting.

3» Gape, ft. A. 3U2: memorandum by ^eonard, 4 Hap. 1881.

*• Gape Parl. racers, U.4~83, evidence, pp. 429-30: 
to Elliot, no. 2/344, 25 June 1831.
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and this was brought home in 1881 f when a white trader, 

Ghadford Taylor, was fined by otreatfeild for participating 

in a Gcalekaland inlUation ceremony. Blyth confirmed the 

fine, whereupon 2aylor appealed to the Gape Supreme Court. 

The attorney general gave his opinion that the sentence was 

illegal, and the fine was ordered to be repaid. similarly f 

despite Blyth *s objections, on government orders a fine was

returned to Pynn, a headman who had been punished by the
Pmagistrate at Kentani for holding 'numerous obscene dances'*~

And even when a white man committed a murder in Thembuland, 

it was held that the Cape magistrate could punish him only 

according to tribal law and that therefore the death penalty 

could not be enforced.

The commission investigating the question of what 

system of law should be instituted in the territory was not 

expected to report in time for its recommendations to be 

acted on in the 1881 session, but action was urgently needed. 

The solution the Cape government advocated was that the

British Government should amend the second set of letters
4 patent and assent to the 1830 /annexation Bill. This would

have brought the inhabitants of the territories in question 

under colonial law, with no recognition afforded to African 

law other than that provided by the Gape native succession 

Act. Pcanlen admitted:

1. Streatfeild, reminiscences, pp. 257-9? P.H.O., C.O. 48/503 
£• Goalies to a comber of the House of Couraons, 4 Dec.1882.

2. Ibid.

3. Cape f N.;:. 20£: legal opinion by Coles on the case of 
Flanagan.

4 - British Parl. Papers 1882, xlvii (C.J112), pp. 77-8:
Robinson to Jximberley, 10 Oct. lb&l f and encl. minute.
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Gome inconvenience would arise under thie Bill from 
the fact that the Magistrates could only exercise the 
limited jurisdiction~granted to Colonial Magistrates, - 
all grave cases beint; reserved for adjudication by 
the Circuit cudge. But this would be far preferable 
to leaving the country in its present most unsatis­ 
factory and dangerous condition for another twelve 
or eighteen months. 1

But the British cover rime nt refused to amend the letters 

patent, feurine attacks by both the humanitarians and 

Conservatives in Parliament. 2 The method to which it 

therefore resorted to put Cape rule in the unannexed terri­ 

tories on a legal footing v/as to commission the Cape governor 

as governor of Therabuland, ;micrsnt Thembuland, Gcalekaland 

and Bomvanaland, empowered to issue proclamations for their 

'peace, order, and good government 1 .* In January 1882 a 

proclamation introduced Cape laws into these territories 

except as modified by the regulations it contained, which 

were exactly the .same as the existing Criqualand Sast - 

Transkei regulations, thus making for uniform regulations

throughout Cape-ruled territories east of the Kei t with the
4exception of Xesibe country. «.nd *>.ct 40 of 1582 for the

first time provided for appeals to t;o to the colonial high 

courts.*7

1. P.H.O., CO. 48/501: "Jcanlen to Mills (private) 3 Oct.
1381, encl. in Mills to Herbert (private;, 2§ Oct. 1381,
filed under aiinute uheet Cape 19023.

2. Saunders, "The ..nnexation 1 , p. 267.

3. British rarl. -Papers 1832. Ixvii (C.3112), pp. 87-88:
Klmberley to iiobinson, no. 37 15 Nov. 1361, and commission 

:4ov* 1331, encl. in '.ijsiberley to Robinson, no. 38, 
Nov. 1081.

Cape Porl . I_ aper s « A1-B2: Speech by liobinson at the
opening of .farli ament , 17 *.r ar. 1332. X<£dbe country was 
probably not included because of possible repercussions 
with the ilpondo. Jee Sama-l^rs, ' Jhe ;jinexation f , pp. 323-4.

Originally appeals could be taken to 'ahe secretary for 
Native Affairs; the annexation ..ct of 1377 had also 
provilsd bUat tao governor mi;ht proclaim any matter 
relating to the territories cognizable in colonial courts
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But by the end of September 1882, the British government 

was willing to allow annexation of the unannexed territories 

without conditions. T&e decision had come as a result of an 

invasion of white squatters into unannexed land east of the 

&ei, which had been cleared of .fricans during the war. To 

contain this invasion , the Cape government had been obliged 

to act as if the territory was already annexed and allocate 

part of it for white-ox«med farms, to prevent white farmers 

from over-running the whole area and sparking off a war with 

the Africans. liven so, there was much discontent that more 

land had not been allocated to whites, and the Afrikaner 

Bond and Boeren Vereenigingen were particularly vociferous. 

The British government, which was nominally responsible for 

the area, was greatly relieved that the fanners had been 

contained, and at the same time alarmed by the growing move­ 

ment within the Cape for direct British rule in the territories. 

If the movement became sufficiently strong, the Cape government 

would not only refuse to annex the territories, but even to 

rule them, leaving Britain with the cost and dangers of ruling 

a highly explosive area. In addition, the ocanlen government, 

with its policy of non-intervention among the African tribes, 

had met with the approval of the humanitarians and mission­ 

aries * This removed the danger of an attack in the Commons 

if the British government allov/ed annexation without the 

safeguard of first approving the laws. But, ironically, now 

that the obstacles to annexation were removed, the Cape had 

lost interest in annexing the territories. By early 1383 

the CJape government itself was advocating imperial rule east 

of the Kei. 1

1. For a fuller discussion of these event, see .iaunders, 
•The /innexation 1 , pp. 2?4-287»
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Cape reluctance to annex the territories was largely 

due to the inability of the colony to regain control in 

Basutoland, and the loss of confidence in the justice of 

Cape rule which it and the rranskeian revolt had inspired. 

Imp. -rial rule, which was not subject to the vacillations 

of party or local cottier interests, was thought likely to 

be more just. In addition, the colony, which was in a 

period of economic depression and already in debt for the 

million the revolts had cost, was faced with the probability 

of having to subsidize the administration in the territories 

for many more years. The Cape Native Laws and Customs 

Commission report, which appeared at this time and stressed 

the feeling of unrest among the frican population both 

within and beyond the colony, merely increased the Cape's 

desire to be rid of this troublesome burden.

In the territories themselves, ^fricans apparently 

favoured imperial rule. 2he magistrates were more divided.

Brownlee, for example, feared that the chiefs would regain
2 their power under the imperial government. Stanford, on

x 
the other hand, favoured imperial rule. The question was

the main issue of the election campaign which began in 1883, 

with the Afrikaner Bond fighting to prevent an extension of 

imperial control in ^outh ufrica. Gcanlen's party, committed 

to imperial rule in the Transkei, was returned but lasted 

less than a week. 1'he Upington ministry which replaced it

1. U.C.T. 'tanford iapers, F(g)5>: Bellairs (for Sauer)
to Stanford, 22 Apr. 1^82; Rhodes House MGS Afr a. 13, 
C139/2: Jabavu to Jhesson, 18 May 1381.

2. Baunders, 'The Annexation 1 , p. 500.

3. U.C,T. Stanford Papers, F(g)5: Bellairs (for Sauer)
to Stanford, 22 Apr. 1882: Rhodes House HSG Afr s.18, 
C139/2s Jabavu to Chesson, 18 Hay 1881.
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in Hay 1884 was committed to retaining control of the 

Transkeisn territories; had arrangements to place Basuto- 

land under imperial rule not already been made, it would 

probably have prevented that too. 1

That the territories had not been accepted by Britain 

at the same time as Basutoland was due to a number of reasons f 

the most important beinf: that the rebellion there had been 

crushed and magisterial rule restored. Phis was, as has 

been stressed, in no way a result of wiser magisterial rule 

than in Basutoland, but of military strategy and the very 

fact which had played so important a role in causing the 

1877-8 war: the various groups within the territory were 

essentially divided, rather than, as in Basutoland, essen­ 

tially united. While the Basuto could play a waiting game 

with the administration, apparently co-operating but using 

the rebel section of the tribe to prevent th© restoration of 

magisterial rule, no such option was open to the separate 

tribes of the 1'ranskeian territories. If they did not genu­ 

inely co-operate, they knew that it would be obvious and 

that the Cape had the military power to enforce its will.

So it came about that it was not the territory where 

Cape rule had initially worked so well which remained under 

Cape control, but the more mismanaged Transkeian territories. 

And it was only they which in the end benefitted from the 

recommendations and exhaustive survey of the Cape Native 

Laws and Customs Commission on how the Cape could best rule 

its vfrican population. These territories had suffered from

1. oee the discussion of the parliamentary crisis in the 
Cape .irt-rus. weekly dition, 7 Jan. 18859 p«3-
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unfortunate introductions to both British and Cape power, 

maladministration by often ill-chosen administrators, 

unsuitable makeshift policies, and the inability of the Cape 

legally to enforce the system it was trying to impose. As 

a result, in 1880 the Cape's system of recognizing modified 

tribal law i^ras thought by many to have failed, not only in 

its secondary aim of civilizing the tribesmen, but even in 

its basic aim o£ enabling the Cape to control the tribes 

under its rule; force had been required in both Basutoland 

and the "ranskeian territories to re-impose the system. But 

a close examination of this initial failure shows that the 

system was not, ae was the course pursued in the Cape proper, 

doomed to failure by its own inherent contradictions. It 

seems likely that in Basutoland it could have worked, h«d 

the gov:rnment not insisted on imposing unacceptable legis­ 

lation. Success in the Iranskeian territories would have 

been more difficult to achieve even had the administration 

been efficient, centralized, sensitive, and adequately 

empowered to carry out the system; given the actual situation 

and the delicacy of the task, its initial failure is hardly 

surprising. Klore surprising is that the Transkeian tribes 

survived under Cape rule to be regarded by 19-27 as better 

able than any other in the Union of Couth ..frica to comply 

with the demands made upon them by the laws and institutions 

of the colonial society. In other words, within the aims 

It set Itself, the 'Transkeian system 1 could some 45 years 

later be declared a great success. No doubt this was partly 

due to the crushing of tiie 1880 rebellion and annexation of

1. E.g. Brookes, History of flativo Policy, pp. 108-9.
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the remaining Transkeian territories in 1385 and 

thereby making the legal imposition of Cape rule possible; 

but the awareness of the problems involved nnd steps taken 

to meet them flow from the detailed and able tfork of the 

Gape Native Laws and Customs Commission of 1880-83.
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Out of the public discussion in 1880 about the laws 

and regulations drafted for the government of Thembuland 

and Gcalekaland, the Cape Commission on Native Laws and 

Customs was born. The need for government investigation of 

tribal law in detail was not newly recognized: In 1375* 

for example, the resident magistrate for <,ueenstown recom­ 

mended in an interview with Brownlee that a code of laws 

be framed, and the 1877 Commission on Colonial Defence 

recommended the compilation of a 'code of Kafir aw 1 . 2 

In the same year M.B. Gnaw, the experienced magistrate in 

the *>t. John's Territory, in his annual report on 1876, 

put forward a plea for the compilation as soon as possible 

of a 'handbook and compendium of Kaffir Laws, ft.c. <c.'* 

and in 1880 Orpen wrote in a paper for the Cape Parliament 

that:

'previous to any further legislation, and especially 
action touching titles to land, a full report on the 
condition of law and land tenure in those countries 
(i.e. annexed to the colony) should be obtained - 
after hearing the Natives o#n representatives - and 
be submitted to Parliament*1

The 3pri&ft government had actually decided to establish

a commission on African inheritance, when the criticism
S of the 1830 regulations began.' >o when Merriman moved

1. U.C.T., Judtfe Papers t 1140: Tainton to Judge, 12 Feb. 
1373.

2* Cape Parl« iapers* 01-77, P*17«

3. Ibid., G12-77, P. 55.

4. Orpen, .jome Principles, p. 80.

5» Cape Argus* 23 July 1830: proceedings in the Legis- 
lative '.sseiably, 22 July.
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that a commission be appointed to investigate the complex 

question of what system of law and government should be 

applied in the territories, 1 the government decided to 

widen the terms of reference to the proposed commission 

to include other questions of African law, lend tenure and 

local self government. 2 In the end it was authorized:

'(a) To enquire into the Native Laws and Customs 
which obtain in the Territories annexed to 
this Colony, and to suggest such a code of 
Civil and Criminal Law as may appear suited 
to the future condition of those countries;

(b) To enquire into the expediency or otherwise 
of providing for the Legalization of Native 
Carriages which have already taken place, 
regulating the validity of Native Marriages 
in the future, and Declaring or Amending the 
Law relating to the Succession of Property 
in such cases;

(c) To enquire into the Native Customs in the 
matter of Land Tenure, and to make such 
suggestions regarding the Tenure of Land as 
may seem best suited to carry out, where 
practicable, the Policy of this Colony in 
the matter of Individual Tenure;

(d) Mnd to report on the advisability of intro­ 
ducing some system of Local elf -Government 
in Native Territories.'^

Everyone was agreed that these questions were long overdue 

for a full investigation, which probably explains why the 

inveatigation f when it came, was so thorough,

The chairman of the commission was "dr Jacob Barry, 

judge-president of the r'astern Districts Court, and the 

original members were Charles ^rownlee, Or. James ntewart,

1. Ibid.

2 » Ibid.« 2? July 13SO: proceedings in the Legislative 
Council, 26 July.

3* Cape iarl. iaperSt G.4-83* report, p.13.
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who was principal of Lovedale, and the two magistrates, 

w.B. Chalmers, holding office in the colony, and .alter 

Stanford, stationed in the Transkeiun territories. John 

Noble, clerk of the House of assembly, was secretary. The 

work of the commission was delayed by the outbreak of the 

Basuto Gun Jar within a month of its appointment, before 

it had met, and when it did finally hold a meeting in t>arch,

the unsettled state of the country prevented both Stanford
f\ 

and Brownlee ftfom attending. i'he meeting merely produced

a preliminary report that under the circumstances it could 

not proceed with its work immediately,* and aittings began 

only in September 1S81 after the parliamentary session had 

ended. In the meantime four extra members were appointed 

to the commission. Two were members of Parliament: Thomas 

Upington, who had resigned from the post of attorney general, 

and Jonathan Ayliff, the brother of the secretary for Native 

Affairs and member of parliament for Grahamstown. The other 

two were Emile Holland from Basutoland and uilliam Bisset 

Berry, a medical doctor from .ueenstown with a keen interest 

in African affairs, who was later to represent fcueenstown 

in the Legislative Assembly and became speaker of it. 

Stanford was subsequently to describe in his He mini ac ePC e s 

the role most of these members played in the commission:

1» Brother of the notorious magistrate of that name at
the rlomfeha. He subsequently resigned for the commission 
in October 1881.

2. Subsequently ill health prevented Brownlee ever
attending any meetings of the commission, although 
he submitted written evidence.

3» Ibid. * proceedings, pp.iii, v-vi; G.38-81: preliminary 
report, 3 i'-ar. 1881, p.l.
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'Our Chairman was an able lawyer and in his 

examination of witnesses meticulously explored 
the laws, the customs and the practice of the 
native people* ^ir Thomas Upington was then in 
the full plenitude of his great powers. Noble 
described him to me as like a race horse, trained 
to the highest pitch.

Dr. >tewart even then stood out as a deep 
thinker with groat breadth of view. The chapter 
in the report on polygamy was his work and is 
well worth studying today. i')r. Jonathan Ayliff, 
an experienced lawyer, had great veneration for 
the ivoman-Outch Law as administered in the Cape 
Colony and was disinclined towards concessions 
in favour of native customs not recognised by 
that law. He fought his case well and finally 
submitted a minority report which, with charac­ 
teristic conscientiousness and courage, he signed 
alone.

Dr. Berry even in those days had taken a 
great interest in the native people and his was 
the chapter on ... He and I cpllaborated in the 
framing of the clauses in the criminal code on 
witchcraft and the spoor law...

...The introductory and historical part of the 
report was entirely CJohn Noble's) work, and his 
wise counsel on many an occasion guided the 
Commission in its duties.'2

When it did finally begin work, the commission was 

unusually thorough. Brookes, reviewing the history of 

African policy in 1927§ called it 'probably the most useful 

Commission that has ever reported on Native Administration 

in Jouth iifrica', an accolade earned by the breadth and 

amount of evidence it collected. Evidence was obtained 

from foreign countries with 'native problems', such as 

India, I4ew ^ealand, Canada, and Fiji, and both Cape and 

Natal books, pamphlets and parliamentary papers were laid 

before it. In the end the list of reading material before

1. Macquarrie's footnote 4, i.189: 'Probably the 
recommendations on the Native law of inheritance 
and on tenure of land. 1

2. Macquarrie f Reminiscences, i.188-9 and 194. 

3» Brookes, History of Native lolicy, p.110
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the commission was so extensive that it seems improbable 

that any of the members could have had an opportunity to 

study all of it properly.* In addition, oral and written 

evidence was collected from a large number of people in 

the Cape and Ratal with much experience of African adminis­ 

tration and tribal life, in a wide range of tribes. 2 

Answers to a lengthy questionnaire were received from fifteen 

magistrates in African areas, (including the three chief 

magistrates); an inspector of locations; the superintendent 

of natives at Kamastone; eighteen missionaries, including 

an African minister, and the bishops of 3t. John's and 

Grahamstown; a headman from the Peelton mission station in 

the King William's Town district; and eight other people 

with expert knowledge, including two judges from Natal and 

Southey, the ex-Cepe colonial secretary and lieutenant 

governor of Griqualand West. In addition, copies of a 

special circular were sent to chief and resident magistrates 

of African districts, and another to inspectors and superin­ 

tendents of African locations. Twenty-three replies were 

received to the magistrates' circular (three of which came 

from the colony proper) and thirty-two from inspectors and 

superintendents, The surveyor-general supplied a report 

and detailed statement on the operation of the individual

!• A copy of the list of material available to the 
commission is in Cape, N.A. 1147*

2. Though it is interesting that Basutoland was represented 
only by J.M. Orpen, who gave oral evidence, and Emile 
Holland as a commissioner. Griffith was too ill to 
either attend or fill in a questionnaire (See Ga^e, N.A. 
1147: Griffith to Commissioners, 3 May 1882) andjthe 
assistant magistrates were not apparently asked to fill 
in questionnaires or give evidence. The commission had 
intended to visit 3asutoland, but the unrest there made 
this inadvisable. 3ee Qa e iarl* 1-apera, G4-83 f report 
PP*53-54, paragraph llC
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land tenure system, and the superintendent-general of 

education supplied a letter and memorandum on . frican 

education. / statement of revenue and expenditure in the 

Transkeian territories was included. Hach of the three 

Transkeian chief magistrates sent in criticisms of the 

first draft of the penal code, the superintendent of the 

hospital for Africans in King William's Town provided a 

report on it, and historical information and genealogies 

of the tribes in Cape and Natal territories completed the 

appendix of miscellaneous papers. Over 100 people ^ave 

oral evidence to the commission, some at meetings of tribes­ 

men in different areas, but of these over thirty-six ^fricans 

gave evidence singly or in small groups. Of the remaining 

witnesses, several had also filled in the questionnaires 

which had been sent out. Fortunately the commission was 

authorized to pay the expenses of witnesses it wished to 

hear, which enabled it to call upon a wider range of 

people than those available in the territories it visited. 

And it even went to the trouble of following up evidence by

post where a headman had felt unable to express an opinion
*> 

on some matter before first discussing it with his people.

In addition, various unsolicited letters, cuttings and other
TL

information was received from interested parties.

Stewart was also able to inform the commission of the 

opinions on ifrican marriage law of the Eighteenth -.nnual 

United Missionary Conference, for he had used time allocated

1. Gape, N.A. 114-7: authority granted, no.4/169 f 11
1831.

2. Cape, CHT 1/146: Noble to Elliot, 29 July 1832; N.A.
114?: Blyth to the commissioners, no.3t56, 18 .ug. 1832, 
and enclosed letter from Veldtman to Ayliff.

5- Ibid.« correspondence sent to the commissioners, 1380-32,
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to him at the conference to raise these questions in case 

the commission ini^ht wish for the missionaries' opinions. 

A motion was passed by the conference:

'that in the opinion of this Conference, the evils 
connected with polygamy and ukulobola, as practiced 
by the native races, will be greatly reduced by the 
extension of the Colonial Ilarriage law to native 
marriages.*

but opinion as to how soon this should be done varied from 

Stewart's view that 'a considerable time should be given 1 

to the chairman's belief that three year's notice would be 

long enough.

One item before the commission which might have been 

expected to have influenced it was the Natal Native Commis­ 

sion report, which was produced in 1882, conveniently contem­ 

poraneous with that of its sister colony in South . frica. 

But the files show that the Cape commission received a copy 

of the report only in late November 1882, and then without 

the evidence: as this latter filled two good-sised chests,

the Natal government was still considering whether to print
2it. Two of the itfatal commissioners supplied the Cape

commission v;ith written evidence, but the views of neither 

of them could have b;en representative of the report they 

produced anyway: no less than twelve of the fifteen man 

commission signed dissenting minority reports (including

both the Cape commissiorfe uitnesses), which makes it a
*

mystery how the majority report was ever passed.^

1* For an account of the conference discussion, see
Christian xpress» vol xii, no.1'45, 1 Aug. 1382, pp.7-10.

2« Cape f N.A. 1147: Natal as istant colonial secretary 
to the commissioners, 15 Nov. 1382.

3« Natal rarl. «iapers.T report of the ftatal Native Commission 
1881-2, pp.17-26. "
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But influence from Natal was not lacking. 'Hie 

lengthiest and probably the most important evidence in 

determining the commission^ recommendations came from 

Iheophilus .'hepstone, who in eptember 1S31 came to 

Grahamstown to give evidence in person. As the man who 

had created and established Katal's /.frican policy single- 

handed, he was listened to with much respect. No doubt he 

was also able to express his views on tribal law policy 

with telling effect while under cross-examination: ,~;ir 

Bartle Trere in 18?9 described him as 'a singular type of 

Africander Talleyrand, shrewd, observant, silent, self- 

controlled, immobile.' 2 And his view was that the Cape 

should rely more heavily on the tribal system and its law, 

moving closer to the Natal pattern. As he pointed out, 

Natal 1 s :frican population had never revolted; the same 

could not be said for those tribes which had been faced 

with the Cape's more rapid 'civilizing policy', with the 

prevailing loss of self-confidence felt in the Gape at that 

time after the 1830 revolt, his views were far more influ­ 

ential than would have been the case three or four years 

earlier.

His arguments were borne out by the officials from whom 

the commission took evidence when it travelled through both 

the Ciskei and I'ranskeian territories in October and November 

1831. The evidence of Elliot, the chief magistrate of Ihembu- 

land, for example, wac typical. He thought it would be

1. Macquarrie, ^eminincencea, i. 192. 3hepstone gave 
evidence before the commission for six days.

2. ' espatch by irere, 3 *eb. 1879» quoted in Brookes, 
History of Native Policy, p
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extremely unwise for the moment to introduce any radical 

changes in African law as then observed.

far as I have be^n able to gather, the native 
mind is far more suspicious of the intentions of 
the white man towards them than formerly. They 
look with thr; greatest suspicion at every act. 
The movements of this Commission are being most 
jealously watched. I am of opinion that if any­ 
thing like sweeping alterations are attempted f that 
they will be forcibly resisted.'!

But although the commissioners were repeatedly warned 

not to press the Africans too hard, most of the officials, 

missionaries and Christian .JTricans who testified before 

it criticised tribal marriage, polygamy and lobola for all 

the usual reasons. In their report the commissioners agreed, 

though in more moderate language than that in which some of 

the evidence was given. Xhey believed by abolishing the 

giving of marriage-cattle, the lot of the ^fricans, especially 

the women, would be very much improved, but they accepted 

that this should be done gradually: rather than prohibiting 

customs, they desired 'to mould native law into some shape 

that would conform more closely to civilized law end to

secure the sanctity of marriage and the rightful place of
i2 women.

The revolt of 1880 had also evidently persuaded Icanlen 

that his earlier assimilationist policy for the Transkeian 

territories would be too precipitate, and when Barry now

enquired whether he would accept a code of African law
5 especially for them, he assented. v A special committee was

therefore appointed in November by the commission, to

1. Cape i arl. Pap erg, G4-33* evidence, p. 413, question 74-03. 

2 » li>M«t report, p.31t paragraph 72.

3» U.C.T., Barry Tapers, B.C.A. 32(1) pp. 37-39: Barry to 
Scanlen, 15 3ept. 1381.
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prepare a criminal code for the Tronskei, Griqualand Sast, 

Thembuland, Gcalekaland and Bomvanal&nd. Marriage regula­ 

tions and a draft succession act recognizing tribal law 

with certain modifications were also drawn up, 1 but as 

both Upington and '.tanford agreed with 3hepstone that a 

civil code mi^ht rigidify African law, 2 no full civil cod© 

was drafted.

The commission adjourned after November 1881, leaving 

Barry to draft the code with assistance on various clauses 

from other members. 5 He drew largely from the Indian codes 

of Lord Hacaulay and ,>ir ^ames Fitz-'lt^y^ns - his draft 

code resembled the Indian examples even more closely than 

the code which the Cape eventually enacted ^ - and in 

February 1832 another meeting took place to discuss the 

draft code, and the chief magistrates were asked to comment 

on both it and the civil regulations and act.^ In preparing 

the final draft Barry was assisted by Richard 3olomon, an 

advocate and later attorney-general of the Cmpe and Transvaal, 

who was appointed to the commission in June 1882 for this 

purpose* After the parliamentary session of 1362, eight 

members of the commission attended its final session to 

decide on the final report.

By the time the report appeared, it was no longer 

needed for the main purpose for which the commission had

!• Cape larl. iapera, G4~83» annexures II and III to the 
report.

2. ilacquarrie, >erainiscence3, i.99.

3. r>ee e*g. U.C.T., Stanford Papers, l?(g)l: Eoble to 
Stanford, 21 Jan. 1882.

•

*• The draft code h/id illustrations incorporated in it, as 
did the Indian code, but theoe were eliminated from the 
code as passed eventually.

•• F(g)6j Elliot to Stanford, 19 7ept. 1882.
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been set up. The debate on whether the territories would 

not be better under imperial rule wao in full swing; and 

even were they to remain under Cape rule, the commission's 

report would no longer be essential: by then the imperial 

government was not likely to insist on approving the way 

in which Thembuland and Gcalekaland were to be governed 

before sanctioning their annexation. But the need Tor a 

well-considered means of ruling the African territories 

remained and, for whichever government undertook the task, 

the report would obviously be of the greatest assistance.

The criminal code, in its final draft form, was basically 

a statement of the criminal law of the Cape Colony, though 

with certain essential modifications. And the administration 

of the code in the case of more serious offences was put 

into the hands of men not appointed by the Native -ffairs 

Department: such offences against the code were to be dealt 

with by a special court presided over by a recorder (an 

arrangement which produced immediate criticism from the 

magistrates once the code became law, since referring cases 

to the special court made for greater expense and delays.) 

The main additions to the ordinary colonial law which were 

incorporated in the code were the adoption of the provisions 

that anyone attempting to procure the enforcement of circum­ 

cision or inton.1ane by force or threats, or without the 

consent of parents or guardians, should be liable to imprison­ 

ment; both imputation of witchcraft and habitual practice 

as a witch-finder were made punishable offences; and

Cape Parl. Papers., G.6-88: reports of the
'fransiexan magistrates.
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communal responsibility was recognized in respect of stock 

theft. Liability for a bigamy prosecution was expressly 

excluded in the case of men previously married to more than 

one wife 'according to native custom, whether the same was 

registered or not 1 . This specifically removed one of the 

ambiguities introduced by the 1879 and later Transkeian 

regulations. In punishments, the use of fines was stressed, 

as being familiar to Africans, and the use of flogging was 

severely curtailed.

The main difference from colonial law as r- gards
to 

procedure was made in an attempt to more alosely/(approximate

to the African view that justice could be achieved only if 

every possible source of information were thoroughly inves­ 

tigated, and the accused and his wives were in future to be 

allowed to testify. A second important alteration was that 

African assessors were to be allowed to ait with the court, 

a practice which had been followed by some magistrates 

unofficially for many years.

In civil law matters the commission also spelt out its 

recommendations, in the form of draft regulations on marriage, 

for 'the adoption of certain Indirect measures, the effect 

of which would be gradually to draw certain restrictions 

round the practice [of polygamy! in the form of certain 

disabilities, without direct prohibition.' 2 Its main 

recommendations (made largely with the aim of raising the

1. E.g. Cape, C.H.'I. 1/129: Mahlakaza vs. Mtikeri, 1375; 
N.A. 4, p.21 -9: appeal case heard by Blyth, 1879; pp. 
226-8: Blyth's report for Aug. 1379-

2* Gape Parl. Papers % G4-83, report, p.V-t, paragraph 83.
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status of women) were that all existing marriages, however 

contracted, be recognized as valid, but that after a date 

at least five ye&rs ahead, '. only the first marriage 

should be recognized. After this date no court was to 

recognize marriage-cuttle claims for other marriages, but 

the rii hts of children from other marriages were not to be 

affected. The Basutoland provision of only permissive rather 

than obligatory registration of marriages was recommended, 

a wise move in view of both Basutoland and Transkeian experi­ 

ence, and that no court within the colony should be allowed 

to entertain any suit for conjugal rights in the case of 

polygamous marriages. The commission also recommended that 

within the colony no claim for the return of dowry should 

be heritable or transferable from the husband, thus preventing 

a widow being forced by her family to reti;rn to that of her 

husband against her will, so that they could retain the 

marriage-cattle. The giving of marriage-cattle was no 

longer to be essential for a marriage to be valid, and would 

only bo claimable by the woman's family if the husband had 

originally agreed to give it. Within the colony marriages 

by tribal law were to be protected from supercession by a 

civil law marriage; a civil or Christian marriage could 

only be celebratsd if tho tribal law marriage had been 

dissolved. And the custom of tUcun^ena was to be refused 

recognition. More conservative regulations were provided

1. For the number of marriages according to tribal law 
which were actually registered, see Ibid., A104—82.

2. The custom whereby a. widow was provided with a male 
consort approved by her late husband's family for the 
purpose of having children.
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for the Transkeian territories than the colony proper, 

'in deference* the commissioners explained, 'to the opinion 

of the Officers .serving in tha territories, who think that 

it would not bo wiae or politic at present to make sudden 

or sweeping alterations in the prevailing native laws and 

customs.'

With similar considerations in mind, the commission 

also drafted a succession act for all African territories, 

defining existing African customs and usages relating to 

inheritance. Thin also laid down rules for testamentary 

disposition of property by vfricans, for guardianship of 

incapable persons, and for the care and custody of their 

property, ouch an act had been needed ever since the 

enactment of the llative luccession Act of 1864, which had 

provided for the administration of the .frican law of 

succession but had left undefined what this was. A.a with 

the marriage regulations, the cotimission again introduced 

certain modifications of the tribal law into the draft act, 

such as giving women the right to acquire property and 

dispose of it by will, and a procedure was laid down whereby 

Africans could choone to have their property distributed 

after their death, according to the colonial law of succession.

Continuing with the terms of reference, the commission 

advised th \t while individual tenure be encouraged, the 

available Bridence indicated that the Pranskeian territories 

were not at present ready for 'anything like a general system 

of dividing Native lands and securing rights of individuals

d.» G'!~33, report, p.37» paragraph 96.
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by separate title deeds.' 1 To safeguard tribal lands the

commission recommended - obviously influenced by liatal
P practice " - that formal title deeds to them should be

granted by the Grown and vested in boards of trustees 

nominated by the government and in each case including a 

chief or influential headman. African locations within the 

colony should be similarly safeguarded. The commission then 

spelt out in detail the rights of Africans to occupation of 

land in these areas, and suggested a simplification of the 

procedure required for transfer of land held by Africans 

under individual titles. It also recommended that land held 

under individual titles in the Transkeian territories should 

not be forfeit in the case of high treason or conspiracy.

Finally, the commission tackled the question of local 

self-government. It pointed out that the present system of 

magistrates and chief magistrates was too impersonal find 

lacking in executive power to prove a satisfactory substitute 

to the Africans for the tribal system of rule by a chief. 

It therefore suggested that a permanent official, named 

the governor's deputy, should be stationed in the iranskeian 

territories, with duties very similar to those of the gover­ 

nor's agent in Basutoland; and that a council of .fricans, 

the three chief magistrates and the governor's deputy be 

instituted with power to suggest or initiate alterations of 

the law for the consideration of the government. It also 

recommended that white men in the territory and those Africans

!• 4-bid.» report, p.40, paragraph 109.

2. In Matal tribal lands were vested in the Natal Native 
Trust, constituted in 1864, but thero was no separate 
trust for each tribe.
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who qualified for the vote should be represented in Parlia­ 

ment. A special recorder's court, mentioned above in 

connection with the penal code, should be established for 

the territories and would relieve the chief magistrates of 

their judicial duties, leaving them in 'a better position 

to act as guides, advisers and friends to the Natives, 

promoting their welfare and fostering their attachment to 

our rule.'

The report concluded with recommendations for the 

suppression of the liquor traffic, repeal of the pass l^ws, 

superintendence and inspection of African locations, reforms 

in the Native Affairs Department, and the distribution of 

a precis in the appropriate African languages of any new 

laws and regulations promulgated for fricann.

In England Lord Derby, tho secretary of state for the 

colonies since the previous December, showed no interest in 

the report. He was far more concerned with the Cape campaign 

to refuse to rule the Transkelan territories at all, rather 

than with a report on how they should be ruled. Even when 

appealed to directly, tho Colonial Office showed no inclina­ 

tion to influence the use to which the report might be put. 

In Decembor 1882 a recently appointed missionary in the 

territories wrote to the Colonial Office on the need to 

suppress certain African rites and customs, and asked that 

the code on tribal law expected to be produced soon should 

not be accepted unless it would effect this. He feared, 

from such initial indications of the commission's thinking 

as had been made public, that the commission would not

1. Ibid,, report, p.4?» paragraph 126.
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recommend an attempt to suppress African Ifcws and customs 

'for fear of unsettling the Native mind 1 . 1 ^airfield's 

cynical minute on this letter ie probably indicative of 

Colonial Of':ice thinking at the time: 'The writer', he

wrote t 'has not been permeated with the newly approved
*•> 

doctrine of letting e\*eryono stew in his own gravy. '*"

Similar customs, he pointed out, went on everywhere in 

Africa t and although partially stopped in r.uropeaniaed 

towns of West africa, 'it would be out of the question to 

make a crusade against then? in such e place as Gcalekaland 1 • 

It therefore secerns likely that part of Derby's lack of concern 

with the report stemmed from the fact that it advocated a 

policy with which the Colonial Office basically agreed. The 

fact that Upington had boen a member of the commission nnd 

had signed the report may well have contributed to the speed 

with which the British government subsequently consented 

without making conditions to the Upington ministry i§ amexctioi of 

Thembuland and Gcalekaland, even though Britain had initially 

insisted afresh that the Upington Ministry submit a draft 

code too.

After the annexation of Gcalekaland and Thembiiland in 

1385* the work of the commission could at last be put to 

the use for which it was intended - to provide a uniform 

system of law for the Transkeian territories. The Upington 

ministry's first attempt in 1385 to get any of the commission's 

recommendations accepted was a failure: the relevant bills

1. P.R.O., G.O. 48/505: 2. Coakes to (unidentified) 
member of the British Parliament, 4 Dec. 1882.

2 » Ibid., minute by /airfield t 8 liar. 1683.
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had to be withdrawn in the face of opposition fr.om 

people \fac believed therc to provide .for too much differen­ 

tiation, and those who thought they did not provide enough. 

But the following year the renal Code Bill, closely following 

the commission's code, was passed. 1 It was enacted for the 

territories on a territorial rather than a personal basis - 

according to Brookes, in order to save parliamentary suscep-
<5

tibilities *"" - and proved immediately successful, as can be 

seen from the reports of the magistrates and chief magis­ 

trates for 1887; the chief magistrate for Thecibuland, for 

example, remarked:

'As the provisions of the renal Code were not 
explained to the natives previous to their coming 
into operation, it is often better to let them see 
the practical working; or operation of a change than 
it is to attempt a theoretical explanation. Ihey 
doubtless looked upon it with some suspicion and 
distrust; they invariably do so regard all changes 
or departures from what they have been accustomed to. 
The Code and its mode of administration is now 
accepted as being fair and equitable, which is f I 
think, in no small measure due to the presence of 
councillors as assessors. These men are selected 
from the nost astute and trusted councillors of the 
tribe. They watch the proceedings with much interest 
and intelligence, and from their intimate acquain­ 
tance with all the wiles and tricks of their people 
frequently put questions that materially assist the 
Court in eliciting the truth, and after their work 
is over they explain to the chiefs and people at 
their usual gatherings what took place.

I attribute the total absence of political unrest 
and intriguing amongst ray people during the past year 
to their acquiescence in the ienal Code and the mode 
provided for its administration. The Code, in my 
opiniont works well, and is admirably adapted to the 
present condition of the people. A more elaborate 
and intricate Code of i*aw& would neither be understood 
nor appreciated by them. 1 *

1. Act 24 of 1386.

2. Brookes, History, of Native Policy, p.111. 

Cape Parl, Papers, G.6-83, p.
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The introduction of the other principal procedural 

alterations also mat with approval. Stanford reported:

'The admission of evidence of prisoners has given 
general satisfaction. In native procedure this is 
always done, and before the change in ours I have 
been frequently asked by natives^ why it was that 
the person noat interested in thr; trial should have 
his mouth "sewn up'"i.

Various criticisms were made by several magistrates, but 

only the reports from the magistrates of I-'ount Ayliff, 

Ilount rere, and Aokstad indicated that the code was disliked 

or not understood by the Africans in those districts. Subse­ 

quent amendments have not been numerous, and the code seems 

to have boon on the whole successful.

'"ho other suggestions of the commission, however f were 

not carried out. ,*n attempt in 1G85 to establish a council 

on the linos proposed by the commission anl to give the 

people a voice in the laws by which they were governed did 

not get through parliament, similarly, the 1886 Representa­ 

tion Bill as initially Irafted followed the recommendations 

of the commission but was rejected by Parliament. By the 

time the Transkeian territories were given representation 

in 188? 9 the i arl lament ary /oters aegistration Act had 

greatly altered the conditions from those on which the 

commission's recommendations had been based. ** Xnd the 

system of councils established under the Glen Grey Act of 

1894- and subsequent proclamations owed more to Blyth's 

Fingolanci councils under the District i*(und Scheme than to

»» P» 62, 

2, Brookea, History of Native Iolicy» pp. 219-

3aunoU;rs, 'The annexation 1 f pp«551-7« -be l&i? act 
excluded comiauRlly held tribal Jand from counting 
towards the property qualification necessary for 
being given the vote.
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either the commission 1 a recommendations or the 1385 or 

1886 bills. iniilarlv the draft nmrriare regulations, 

fsuccession act, and land tenure provisions recommended by 

the commission wero never enacted, and the magistrates 

continued t?n before.

its regards the C j>e colony proper, no abtenpt was 

made to rationalize the tribal law situation. The commission 

had pointed out uncompromisingly that the actual practice 

in the Ciskfcian area was illegal. Paragraphs 2$ and 24 of 

its report read:

'It hr»s, however, been brou^Jit out in evidence 
before the Commission, that in several of the 
Frontier districts the mass of the inhabitants 
of the Native Locations, although legally subject 
to Colonial law, have b< en only nominally so; and 
to a very considerable extent they are still actually 
under their own traditional laws and usages, to 
which they appear to be attached by habit and famili­ 
arity, oc well as by the fact that their mode of 
procedure is simple and inexpensive.

In the divisions of King -illiam's Town and 
v 0uoen f s Town, more particularly, the Special Hagis- 
tratcc end Superintendents of Natives, without any 
Judicial authority under statute-?, have continued to 
administer customary native law; and in some Locations 
end Villages the Native kendmen des?l with petty cases 
and disputes brought before them for arbitration and 
sett lenient, although there is no provision whatever 
for the enforcement of their decisions. This was the 
condition of things which the Commission found existing 
within the Colony at the time of its appointment.'2

Among its draft regulations, the commission had therefore

included 'regulations as to Native Marriages, £c., in respect
3 of natives residing within the Colony I roper" and, as

mentioned above, had provided in these for the recognition

1. Ibid., ;p.

2. Cape I-flrl* Papers, G.4--85, report, pp. 18-19.

3» Ibid. ^ annexure III to the report.
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of African carriages and Tor colonial courts hearing cases 

arising out of them. Tat the government took no action to 

introduce this legislation nor to prevent the illegal 

administration ol tribal lav; revealed in the report. 

Suppression was obviously out of the c^uc^tion without far 

great.r forcy than the colony could afford, but neither is 

there any indication in the departmental files that legis­ 

lation to implement the coiamission's recommendations was 

considered after the report was presented. The probable 

explanation for both this omission and the similar neglect 

of the draft Transkeian regulations and succession act, is 

that thu.ce vfas considerable opposition in the colony among 

even tho English-speaking population to the legalizing of 

.fric.in polygamy, 1 and after 1333 the composition of 

Parliament definitely aade such legislation impossible. 

There wan no time for anything to be done about the Commis­ 

sion 1 ^ rocoumendations before the election due at the end 

of Ij33» and the Parliament which met in 1834 had for the 

first time a majority of Dutch members. Many of these were 

committed to a policy of repression towards the African 

population, beat indicated by some of the proposals they

introduced during the session, such as the flowing of
p 

servants after some summary process." To have introduced

legislation recognizing so emotive a matter as polygamous 

tribal marriages, which both the Dutch and many of the 

liberals would have regarded as either weak or blateiitly

!• £.g» see the editorial on african marriages in the 
influential Graham* s Town .J ournal, 5 frov. 1832, no 
doubt pronpted by rumourn oi what the commission was 
about to propose.

2. Oape ArKus. weekly edition, 7 Jan. 1885, p.3.
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retrograde, would 4 >robr,bly hi.ve led to a parliamentary 

defeat. ;!o action, therefor* VJPS taken during the life of 

the Upington ministry, and. t,ho coirmicr.ion's uncomfortable 

roport; slipped into the pr,ct.

The effects; of ^he commission therefore at first sight 

s<vera to have been slight: merely a penal cocle enacted for 

the Tronskeian territories, a special court for the terri­ 

tories, and what amounted to a very useful handbook for 

future magistrates with Cape-ruled tribes. 1 But it repre­ 

sents the decisive defeat of the cchool of thought that 

believed tribal lav; was too morally reprehensible a system 

to be recognised, irrespective of the results of non-recog­ 

nition. Not thnt the commission anticipated the permanent 

recop-riition of . fric&n l:.n-:; it vicu:-iliaed a very gradual 

introduction of colonial lav/ principles, r.uch ae nonogamy, 

and cloarly believed this to be the only way of converting 

the .^fricanc to colonial values.

1 he eetabliehnont side by side within the Colony 
and its l^jitive dependencies of systems of law 
distinct in character may at first sight appear to 
be objectionable; but with regard to the law of 
Inheritance and ucc erosion it must be understood 
that it has been and will be followed by the Hative 
population, whether it be ignored by the general 
law of the Colony or not, - an observation which 
applies with equal force to the other Native laws 
and usages dealt with by the Comaission. The aim 
of those interested in the we11-being of the Natives 
should, therefore, be to wean them gradually from 
thc:>e customs and to ;,rovide machinery by which they 
may be enabled in course of time to emerge from 
their uncivilized condition and Join the ranks of 
their fellow subjects enjoying the benefits of a 
more enlightened system.' 2

1. The report has also been invaluable for historical 
and anthropological studies of the area ever since 
it was published, and frequently referred to by later
ccmnisGicnc on frican affairs.

2. Cape rarl. Papers. C4-83 report, pp. 39-40.
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A3 a result of the r^comi^nditioni of bhe comnis;ion, 

tribal law was firmly ost^blirjhed as respectable enough 

for legally qualified judges to acHinistor, and in the 

yiars which followed,a body of cr.ue lav: was developed by 

the Native Territories Appeal Oourt, 1 TThron^h it men 

with lo^til experience systematically tackled the difficulties 

inherent in the conflict bet'.ioen tribal and ^oman-Outch law, 

ending the era, in the Transkeian territories at leant, of 

rule by reflations which left the magistrates over-wide 

raaglstsriMl discretion in many Inntances. Through trial 

and error a more equitable compromise was reached than 

anyv/here elan in South ,fric3, and served as a model for 

the more tolerant elements in the legislation by the Union 

Parli'v~emt in 192? which instituted a contson policy on tribal 

law throughout the countr?//'

1* See 'J,b. Warner, Native ^Grritories Appeal Court Jasea 
1891-1M7, (Transkei,

fl.J. Uraonn, _frjxuin ^jomen; their legal status in 
Mouth AjTrica (. London, l ;-jOu;, pp»i>>» 1^3-
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In the period covered by this study the Cape settlers 
first gained virtually full control of their own government, 
of the Basuto, and of all but one of the tribes - the Pondo - 
between the colonial border and flatal. To the tribes they 

became in effect an imperial power. And like all colonizers, 
they had to find some way of inexpensively controlling the 
tribes. To complicate their problem, they also wished to 
introduce their culture to the 'benighted heathen 1 , both for 
the good of the heathen and the colonial economy. But many 
elements in the two cultures were incompatible; and to the 
colonists there was no question of colonial values bowing 

before tribal ideas if one or other had to give way.

The question therefore became how to enforce their culture 
and values on the tribes. The permanent use of large-scale 
force was both politically and financially impossible. In 
the end, the colonists armed their colonial magistrates 

virtually only with legal powers, with which to attack the 
tribal culture. This presupposed that the tribesmen would 
accept a legal system which refused to recognise most of the 
legal actions and contracts upon which their society was based. 
Such a supposition might have been realistic had Xhosa society 
included a majority of landless,, rightless slaves; as it 

actually enabled them to participate far more fully in decisions 
affecting their laws and way of life than did the social structure 
of the Cape colonists, it offered no incentive to most tribesmen
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to adopt the legal system which they were ordered to obey. 

As one white magistrate and a handful of police could not 

hope ultimately to control a district of some 30,000 Africans 

without using the mechanisms of the existing tribal order, 

the two societies continued to exist side by side, with the 

white legal system hardly impinging on the tribal in practice. 

When it did, it was certainly unjust and repressive, but for 

the majority of Africans living in the extreme eastern districts, 

it does not appear to have been more destructive of thtdr 

society than the system applied in the extra-colonial terri­ 

tories; economic and military factors which scattered the tribes 

and drove the tribesmen into closer contact with the white 

society were of far greater effect than the attempts to impose 

the entire Roman-Dutch legal system on then. Only where the 

magistrates illegally recognized tribal law did they make a 

considerable impact on tribal society.

The Cape was indeed far more successful in its aims in 

the areas which it inherited from the British where it was 

committed to recognizing tribal law. There it soon learnt to 

manipulate the legal system which regulated the indigenous 

societies in such away as not only to control but to alter them. 

A study of Cape policies to tribal law in this period is a 

study of how by trial and error a colonizing power evolved a 

policy which spelt ultimate destruction for the social order 

of the indigenous societies; and of how and why those societies 

co-operated in its implementation.

The application of the policy in the Transkeian territories 

as compared with tfaeutoland highlights the necessary pre-conditions
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for its success. It depended on the colonizers holding a 

fine balance between the benefits offered by their rule and 

the unpleasant changes they imposed on the daily life of the 

tribesmen. But where some chiefs were irreconcilable to 

their loss of independence or to the new changes, success 

depended on isolating them from the traditional support of 

their people and other minor chiefs, to prevent a full-scale 

rebellion. And ultimately this in turn depended on govern­ 

ment supporters being assured that the colonizing power was 

able to protect them from the tribal authorities. Lesentially, 

therefore, the policy depended on the continued military 

supremacy of the colonial power. As soon as this was in any 

doubt, the policy could not work; it is an obvious fact, but 

one which the Cape government repeatedly ignored in Basutoland, 

that whatever the incentive for a man to ally himself with the 

colonial power, he was very unlikely to do so if it would leave 

hH m unprotected from the inevitable vengeance of his own 

society. In the South African tribal setting collaboration 

depended in the last analysis on the collaborators believing 

that adequate force was available to ensure guaranteed and 

continuing protection.

The effect of this system on tribal society was to multiply 

the forces of disintegration let loose by the attack on corner­ 

stones of tribal law. By forcing tribesmen to choose whether 

they were for or against the chief on many issues, it set up 

strains in the society which resulted in deep and lasting 

divisions. For the tribesman faced with the inducements
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deliberately offered by the colonial system on the one hand, 

and inbred traditional loyalty to his chief on the other, 

the already traumatic effects of the strange society were 

greatly enhanced. Siaall wonder that all the millenarian 

movements of the period adjured, the tribesman to destroy all 

the goods of the white man's world.

The alterations made in tribal law also increased and 
other

instigated^divisions within the society, notably between land­ 

owners of a certain class and tribesmen holding under communal 

tenure. As Oclin Bundy has shown, 1 a peasant society had begun 

to emerge which ranged through all the stages of metamorphosis 

from tribesmen to small commercial farmers, who adopted a 

capitalist mode of production and the material and ideological 

values of the white society. For these latter, colonial law 

in all its aspects became not only acceptable but essential - 

a fact acknowledged in 1887 when the Cape made provision for 

exempting certain Africans from the operation of tribal law in 

the Transkeian territories. Although the destruction of the 

tribal social structure would inevitably have been an agonizing 

process for the vast majority of the Africans involved, no 

matter how gently contrived, the system which the Cape was 

following enabled those Africans who could in turn manipulate 

the institutions of the colonial society to rise within it, 

protected by the doctrine of equality before the law from the 

aiora blatant forms of discrimination. For those who could not

0. Bundy, 'The Emergence and Decline of a tfouth African 
Peasantry', African Affaire, vol. 71, no. 285 (Oct. 1972), 
378-9.
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manipulate- the system, its injustices provoked a reaction 

which in tiiae must have found political expression in an 

opposing party.

A further division -which the government's policies on 

tribal law widened was that between Christian and pagan 

Africans. By legalizing many of the measures advocated by 

the missionaries, the government tended to identify itself 

in the ainds of the Africans with the Christians, thereby 

rallying the pagans behind the chiefs. Although not all 

government supporters even in times of crisis were Christians, 

the governent 1 s policies on tribal law tended to add a more 

strongly political dimension to the divisions between pagan 

and Christian.

But ironically, as has been shown, the very success of 

the Cape's policy on tribal law in the Transkeian territories 

in introducing Africans into the colonial society led to its 

own undoing. By accelerating the disintegration of tribal 

society begun by economic, missionary, and military action, 

it destroyod the fear of a tribal revolt led by hostile chiefs. 

On the other hand, it soon became evident that there was an 

inherent contradiction in simultaneously trying to undermine 

a social system and yet using it to bring about changes; the 

various aspects of the society could not be neatly insulated 

from each other, and as the authority and social mechanisms

£•£•» Simons, African Women i Sachs, Justice ^ South Africa^
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which had maintained law and order within the society 

disintegrated, those of the whites were not always sufficiently 

accepted to replace them. Even more important, political, 

economic and demographic considerations made the full absorption 

of Africans into the larger colonial society no longer seem so 

desirable. The annexation of the Transkeian territories 

decreased the proportion of whites in the Cape's population:;from 

one third in 1865 to less than one quarter in 1891j 1 and at the 

same time the number of Africans able to compete with the whites
o

as buyers of land and small commercial farmers continued to grow. 

In 1913 came the Native Land Act, which closed the free market 

in land to Africans and heralded the full onslaught of future 

race legislation. By 1927, when the Union of South Africa 

adopted a unified policy on tribal law for the whole country, 

the wheel had gone full circle: tribalism had become desirable 

as a means of controlling and limiting African demands on th< 

white society. The modified African customary law, which had 

been so carefully developed in the Transkeian courts as a 

gradual introduction to Roman-Dutch law, was granted full recog­ 

nition as part of a scheme to bolster the tribal society it had 

been designed to destroy. Chiefs were to be allowed to exercise 

limited local jurisdiction, and their administrative powers were 

steadily increased, especially after the creation of tribal 

homelands. As they became increasingly identified with the

* Saunders, 'The Annexation', p. 447•
2 Bundy, 'The Mergence', ,pj&. fii±»t P» 384*
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South African government, the consensual baois of the justice 

which they administered waned.

Their courts were regarded by their opponents as 
instruments of partiality and coercion rather than 
as the means of reconciling partias and asserting
?i!?ia L Unity; tney enforced the white man's policies 

without the restraints which operated in the white man's 
courts, and their judgements generated rather than 
reduced social friction.'

By 1960, when civil war broke out in eastern Pondoland, the 

chiefs* courts had become as much a symbol of white repression 

as ever those of the magistrates 1 had been in the period of 

conquest: wherever the rebels gained control, popular courts

were set up in opposition to them until the South African
pgovernment reasserted its control. The chiefs and people had

changed roles as rebels and government collaborators.

3y then Britain was powerless to exert any direct, 

constitutional pressure to protect the tribesmen from the 

oppression of the white society. But in 1879-80, during the 

annexation of the Transkeian territories Britain did prevent 

the colonists from implementing what could have been the very 

repressive policy of recognizing only colonial law in Gcaleka- 

land and Thembuland. Although the British government's 

attitude to what method should be used in governing the tribes, 

was dictated all along largely by the desire to avoid expensive 

rebellions, it is significant that Britain was still able to

Sacho, Jujjti.tfv. in ijputn ..I'rica* p. 117.

"G. i-lb'jki, jJoutii -fricat -?h-' P^asantc' .levolt 
cnapter y.
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retain her role as 'protector of the tribes' even after 

allowing the colonist to take control of their internal affairs. 

This was because Gcalekaland and Thembuland were not yet part 

of the colonists' internal affairs, by virtue of annexation. 

The colonists may have been able to persuade the tribesmen 

to accede to the illegal method of rule which they adopted! 

Britain was lesa easy to persuade after the 1877-8 war. It 

was not by granting the dape Responsible Government that 

Britain surrendered her ability to protect the societies of 

the tribes of South Africa's eastern coast from manipulation 

by the colonists; it was by allowing the Gape to annex the 

territories without incorporating the method of rule in a law 

which could not be changed without Britain's sanction. Though 

as subsequent South ̂ fricaa experience with the entrenched 

clauses of the Union constitution shows, even such guarantees 

provided no sure protection.

In the long view, it must be asked whether the Cape 

government's policy on tribal law in the tribal territories 

had any real importance in the nineteenth century in bringing 

about the disintegration and divisions with which tribal 

society was plagued. It could be argued that economic forces 

would ultimately have achieved very much the same results, 

but this is doubtful; the difference in the time span involved 

made a qualitative as much as a quantitative difference. It 

is clear that government policy did strongly accelerate the 

process, and by heightening the rate at which changes were



taking effect, multiplied the difficulties 
of adaptation. 

Changes which could have been absorbed rela
tively painlessly 

over several generations aroused bitter and
 immediate reactions

4

when pushed through in a decade. How strongly the tribesmen 

felt about interference with their more che
rished laws is 

perhaps best indicated by.ithe fact that vir
tually every record 

of serious unrest includes references to how
 the chiefs were 

drumming up support by spreading rumoure of
 impending colonial 

changes in the tribal law. Ultimately it can be argued that 

the government policy, by so rapidly increao
ing the number of 

Africans able to compete in the tiny, minori
ty white society, 

must almost inevitably have produced an ant
agonistic reaction 

from the colonists of even the 'liberal 1 Oape. If that is 

accepted, the policy of segregation of the 
twentieth century 

was not a new polioy but actually inherent 
in that first 

instituted at the Oape with such different a
ims in view.



Iztraots tram the Basutolaad RecVUtinng of 1871

Oourts of Lam

1. l|r Proclsaation Wo. 51, of the 24th August, 1871* the territory 
of British Basutoland has been divided Into four District*, termed respec­ 
tively, the District of Thaba Boaigo, the District of Berea, the District 
of Leribe, ant the District of Comet Spruit| sad these Districts are now 
subject to the Jurisdiction snd authority of the several Courts of Resi- 
deat Magistrates of ths Districts.

2. Ihon any orims or offence shall be committed on ths boundary of 
say two of ths sforsssid Districts, or within ths distaaoe of two miles of 
say such boundary, or shall bs bsgun in oat District snd completed la 
another, every such orias or offence nay bs dsalt with, inquired of, tried, 
dstsrminsd snd punishsd in sithsr of ths said Districts in ths sans mannsr 
as if it had bssn actually snd wholly oondttsd thsrsin.

3* Ths psrson snd propsrty of srsry IndiTidoal will bo squally 
rsspsotsd snd protsetsd by ths law.

The taking of ths life of any person wilfully and maliciously will 
be held to be murder, and will be punishable by the death of the offender* 
Infanticide or concealment of birth will be punishable by imprisonment.

5» The taking of the property of any person against his will, 
except by order of a magistrate or assistant magistrate in due course of 
law, will be held to be theft, aad punishable accordingly.

6* Arson, with intent to kill say person, shall be punishabls with 
death. Rape shall be punishabls with whipping, not exceeding fifty lashes, 
or confiscation of the property of the offender, or both*

7. All other offenocs agaiast person aad property shall be punish* 
abls by confiscation of the property of the offender, in the discretion 
of the Court, or by imprisonment, aad, in the circumstances hereinafter 
mentioned, by whipping*

8* All sots which by the laws of the Colony of the Cape of Good 
Rope are held to be offences agaiast person or property, shall, due 
allowance being mads for the oiroumstanoss of the) country, be held to be 
offences aad punishabls accordingly.

9* Any person forcibly compelling another to submit agaiast his 
will to circumcision, or say other like set or ceremony, shall be held to 
be guilty of an assault, sad shall be punishable accordingly.

10* Any person aiding in or procuring the circumcision of say youth 
without the consent of his parent or other person having the lawful custody 
of such youth, shall be guilty of SB assault, and shall be punishable 
accordingly.

11* Bvery person practising or pretending to practise witchcraft, 
or other sets commonly regarded as such, shall be held to be a rogue, and 
shall be punishable accordingly*

It* Any person falsely accusing another of practising witchcraft or 
other such acts, shall be held to be a rogue, aad shall be punishable 
accordingly*
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13* Ivory porsoa committing any theft of stock ia tho Colony of tho 

Capo of Good wRopo, or ia Natal, or ia the Orange Free State, shall bo 
dealt with in"like manner as if suoh theft had boon committed ia 
Basutoland.

14* Persons sentenced to imprisonment shall bo confined, with or 
without hard labour, ia some gaol or lock-up ia Basutoland, or ia suoh 
plaoo ia tho Colony as the Governor shall from time to time appoint*

15* Ho female shall bo sontonood to receive a whipping.

16* Tho trial of every porsoa charged with any offenoe shall bo hold 
by tho magistrate or assistant magistrate of tho district (except as is 
hereinafter provided) la public, and tho ehargo and tho evidence given 
against suoh porson, and the evidence adduood ia his defence, aad tho 
finding aad tho sentence, shall bo duly recorded by suoh magistrate or 
assistant magistrate. And a return of all convictions and sentences shall 
bo soat at tho sad of each month by tho magistrate or assistant magistrate 
to the Governor's Agent*

17* The trial of every porson charged with a crime or offence punish­ 
able by death under tho Laws of tho Colony, shall bo hold before any 
three of tho magistrates or assistant magistrates aforesaid, tho senior 
to preside, at suoh time aad plaoo as shall bo appointed by tho Governor's 
Agoat, and of which time aad plaoo duo notice shall bo given* If tho 
magistrates or assistant magistrates shall differ with respect to tho guilt 
of tho porsoa accused, ho shall bo discharged; if they shall differ with 
respect to tho sentence to bo passed upon any porsoa convicted, tho son* 
tenoos proposed by them respectively shall bo submitted for tho decision 
of tho Governor for the time being; and no sentence of death shall bo 
carried into effect except upon tho warrant of tho Governor, to whom all 
tho proceedings ia tho oase shall bo forwarded.

18* Tho magistrate, assistant magistrate, magistrates or assistant 
magistrates shall, ia passing sentence of confiscation of property, declare 
and rooord tho proportion which, whoa recovered, shall bo given to tho 
complainant, and that which shall bo given to tho porsoa by whom tho 
off oador shall have been arrested aad brought to justice, aad that which 
shall bo taken for Her majesty for tho purposes of tho Government

It shall bo lawful for tho magistrate, assistant magistrate, 
magistrates or assistant magistrates, if ho or they shall see fit to do so, 
ia say oase ia which aa offender may not bo possessed of property suffi­ 
cient to make duo compensation for any offence of which ho may have been 
convicted, and likewise at any time in tho case of hardened offenders, to 
ordor suoh off oador to bo punished by whipping, not exceeding thirty-six

20* Tho magistrates and assistant magistrates shall have Jurisdic­ 
tion ia sll civil suits arising within their respective districts, aad 
shall bo bound, ia respect of all suoh suits triod before thorn respectively, 
to rooord tho matter of tho suit, tho evidence taken oa both sides, and 
tho judgsoat*

21* Ho decision of any dispute by any porsoa other than a magistrate 
or assistant magistrate shall bo hold to debar either of tho parties from 
Instituting a suit ia respect of tho saas before tho magistrate or assis­ 
tant magistrate of tho district*

22* All summons•• aad subpotnas Issued by a magistrate or assistant 
magistrate in say suoh suit may bo served by tho parties to tho same, but 
it shall bo lawful for tho magistrate or assistant magistrate to award 
reasonable costs for suoh service against tho losing party*
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23* All writs of execution that may bs issusd by any magistrate or 
assistant magistrate shall bs oarrisd into offset by some psrson to bs 
appointed by him) and it shall bs lawful for suoh psrson to seise pro­ 
perty sufficient to cover the judgment and costs, as rell as the costs of 
suoh execution, as approved by suoh magistrate or assistant magistrate.

2V. All judgments or decisions of the respective resident magistrates 
and assistant Magistrates of the Districts of Berea, Leribc, and Cornet 
Spruit, and of the assistant magistrate of the District of Thaba Bosigo, 
in all oiril causes, shall be subject to be reviewed by the chief magis­ 
trate of Basutolandi and when and as often ss any Court of resident magis­ 
trate of any of the aforesaid Districts of Berea, Leribc, and Cornet Spruit, 
or the assistant magistrate of the district of Thaba Boaigo, shall ssntence 
any person, upon conviction, to be imprisoned, with or without hard labour, 
for any period exceeding one month, or to pay a fine exceeding five pounds 
sterling, or the Talue of five pounds sterling, or to receive any number of 
lashes exceeding twelve, the magistrate or assistant magistrate pronoun­ 
cing suoh sentence shall, upon ths application of the person upon whom the 
said sentence shall have been passed, forward to the chief magistrate of 
Basutoland, not later than fourteen days next after the determination of 
the case, the record of the proceedings in the oasej and the said chief 
magistrate shall have full power to alter, amend, mitigate, or annul the 
said sentence* but he shall have no power to increass it*

Marriages

1. It shall not bs lawful for any person to compel any women to 
enter into a contract of marriage against the wish of suoh

2. Any marriage celebrated by any minister of the Christian religion, 
according to the rites of the same, shall be taken to be in all respects 
as valid and binding, and shall confer on the parties to the same, and 
their issue, suoh and the same rights, to all intents and purposes, as 
marriages contracted according to the customs of the Basutos*

3. Wo marriage of any kind celebrated after the publication hereof, 
whether it be celebrated according to the rites of the Christian religion 
or according to the customs of the Basutos, or whether it be a first or 
subsequent marriage of either or both of the parties toereto, shall be 
held to be valid and binding on suoh parties, or to confer any rights on 
then or either of them or their issue, unless both the parties shall, 
within twenty days from the time when the same shall be celebrated, 
appear before the magistrate or assistant magistrate of the district, and 
declare their consent to the same. And suoh magistrate or assistant magis­ 
trate shall thereupon register the same in a book to be by him kept for 
that purpose | and a fee of two shillings and sixpence shall be thereupon 
payable to suoh magistrate or assistant magistrate for the purposes of 
the Government.

The dowry given in consideration of any such marriage, if any, 
shall likewise be registered at the same time as the marriage! and no 
suit shall at any time be entertained respecting suoh dowry unless the 

shall have been given and registered with the marriage.

5» All question* which may arise in respect of marriages cole* 
brated before the publication hereof shall be tried and decided in con­ 
formity with the customs in force at the time of such celebration.

£• If one of the parties to any marriage shall die, the survivor of 
them shall bs entitled to the custody cf any issue of the sane, until they 
shall attain the age, in the case of males of eighteen years and in the 
case of females of sixteen years; and no suoh female shall before attain­ 
ing such age be given in marriage without the consent of suoh surviving 
varent. nor without her own consent.
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7. If any woman whose marriage ahall not hava baan regiatared aa 
aforesaid, ahall, aftar tha publioation haraoft become tha Bother of any 
ohild or ohiedren, aha ahall ba aatitlad to tha ouatody of tha aaaa until 
ha or aha or thay attain tha age, in tha oaaa of males of eighteen yaarat 
and in tha oaaa of females of aixtaan years; and no female ohild of auoh
wswfcMAA «A M W A ^ ^ ^. ._. -_• _ _ _ • A _ _ . . * _ ._ A _ 4 __k_ __. — — —~ _ A ^A*
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ahall ba giTan in marriage baf ora attaining tha aga of aixtaan yaara 
without tha oonaant of auoh maun, nor without bar own consent.

8. If tha huaband of any woman ahall diaf aha ahall ba at libarty 
to oontraot a aooond marriage at bar diaoration. But in tha event of har 
ao marrying, tha ouatody of the) iaaua of her praTioua aarriaga ahall 
tharaupon ba tranafarrad to some paraon to ba aeleoted, if poaaibla, from 
tha ralatiTaa of auoh iaaua, by tha aagiatrata or aaaiatant nagiatratoi 
and tha nagiatrata or aaaiatant magiatrata ahall aaka ordar for tha praaar- 
vation and adminiatration by tha paraon to ba ao aalaotad of any proparty 
belonging to tha minors, for thair banafit.

1. Tha right of allotting tha land for tha occupation of tha 
aararal aaafeara of tha triba ia vaatad in tha GoTaraor*

2« fin* tha purpoaa of thia *llot»ant, tha torritory will bo aub- 
diridad into auoh and ao aany diatriota aa Bay from tin* to tiaa ba found 
naoaaaary*

3» thia aubdiviaion will ba oada by tha Governor1 a Agent, aubjaot to 
tha approval of tha Qorantor* And one of tha principal chief a or haadnan 
will ba nominated £o tha auparintandanoa of each auoh aubdiriaion*

laoh auoh chief or haadaan will, aa aeon aa practicable, aubmit 
to tha Qoramor'a Agent a liat of tha aeMfeera of tha triba raaidant within 
or belonging to hie subdivision, to whoa ha proposes that a tract of land 
ahould ba allottad for occupation; and auoh allotment, subject to auoh 
alteration and amendment aa may ba found necessary by tha said Agent, 
ahall ba wade accordingly, and liata of all auoh allotments ahall ba 
tharaupon nade, and kept of record in the said Agent 9 a office.

5. Wo addition? or alteration of auoh liat ahall ba aada, except with 
the approval of tha aaid Agent, aftar oosaaunioation with tha chief or head* 
•an of tha subdivision to which tha same ahall relate.

6« Svary paraon to whoa any auoh allotment ahall ba amda ahall bo 
bound to pay to tha aaid Agent or to the magiatrata of tha diatriot, for 
tha purposes of tha government of British Basutoland, a hut tax, at tha 
rate of tan shillings par annum for every hut that nay ba erected for tha 
occupation of a family on auoh land*

7* In oompnting tha liability of any paraon for payment of tha hut 
tax, it ahall ba held that payment of the rate of tan shillings par annum 
ahall become duo for each wife of any paraon residing on any auoh lot, 
whether a separate hut ahall ba erected for the uaa of each auoh wife or 
not* The tax ahall bo also payable for every hut occupied by any unmarried

6* Tha hut tax haraby declared to bo payabia ahall become duo on tha 
first day in June in each year* But it ahall bo lawful for tha Governor 
from time to time to fix aoaa other day at which tha same ahall become 
payable | provided that not more than one auoh payment ahall at any time 
ba declared to bo payabia within twelve months.
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9* «ho hat tax hortby doolarad to bo payabla may be paid by th« 

pmon liablo for tho aao» aithar in *x»J> or in grain, or *» • 
th* option of auoh poraon. Th* Agant ahaU in *ach yoar ftx tn* 
at which auoh grain or stock ahall bo r*o*i**A«

10* It ahaU bo th« duty of tho ohiaf or hwdaan of 
to oolloot tha tax duo fro. th* poraonft raiding in hi* 
to d*liw tho aaM at «uoh tiM and plaoo aa ahaU bo a 
Agent or aagiatrato of tha diatrict.

U. A x^oaipt for tha aaount of tax paid by oaoh porwm, 
tho Agant or aagiatrato of tha diatriot, or by ao»a P«»on 
tMd by hi«, ahall bo doliwnad to oaeh «uch payor* And auon 
•hall, aa soon a* *rr*nge*«nt. to that off aot oan ba ^t 
papor boaring a st«p aqual to tho aaount of tax rocaivad from

12. In tho otwt of failure or rafuaal on tho part of any 
to hut tax to pay tho aaM, th. awnint dua nay b« «^ 
of th* Agant or -agi-trato of tho diatriot, by aalo of

tho twopw^y of auoh p^aon aa »ay bo «iff ioiont to <»tte MM! duo, 
with any oxponaaa that *ay bo incurrad fbr tho *«><»***
And it ahall bo lawful for tha Agoat or nagittrata of
ho ahall think fit ao to do, and if ho cannot obtain pay»wnt of tno tax
to ajoct tho poraon in drfault froa tho occupation of tho land.
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Court* of Law;

Court* of Resident Magistratea shall be and th* same are hereby 
declared to bo erected, constituted, and established for and within each 
of the following district* in tbo territory of the Tranekei, that is to
•ay, Ifqaaakwe, Tbsomo, ana tho Idutywa Reserve; and tho said courts shall 
bo respectively holden by and boforo tho Resident Magistrate* for tho 
Diatrlota aforesaid* And it ahaU bo lawful for tho Governor of tho 
Colony of tho Capo of Good Hopo, by any Proclamation to bo by him, fro* 
time to tint, issued for that purpose, to erect, constitute, and establish 
Court* of Resident Magistrates, to bo hold for and within auoh othor 
districts respectively as tho said Governor shall think fit to create, 
which Courts ahall respectively bo holdon bof oro auoh persons *a ahall 
respectively bo appointod to bo Raaidant Magistrate* of auoh districts.

2. It ahall alao bo lawful for tho Govomor of tho Colony by any 
Proclamation* to bo by him from time to time iaauad for that purpose, as 
oooaoion may seem to him to require, to define, fix, altor9 and appoint 
tho looal limits of tho territory which ahall bo comprehended and included 
in any of tho aforesaid diatriota, whothor thoao alroady oroatod, or ouoh 
aa ahaU horoaftor bo oroatod9 and within which tho Rooidont Magiatrato 
for auoh diatriot shall haTO and oxoroiao Jurisdiction and authority! 
and whonovor tho aaid Gorornor ahall doom it to bo inoxpodiont or unnoo«»~ 
ooaary that any of tho aaid Courts shall oontinuo to bo holdon for and 
within any of th* diatriota af or*aaid, than and in ovory auoh oaso it shall 
bo lawful for tho said Govomor by any Proclamation to bo by him iasuod 
for that purpoao, to abolish auoh Court and tho offioo of loaidsnt Magia- 
trato for suoh distriotf and also to amox any auoh district or any part 
thoroof to any othor district or districts | and ovory district or part 
thereof which shall bo so aonezsd as aforoaaid to any othor district shall 
thereby become and be within and subject to the jurisdiction and authority 
of tho Resident Magistrate of the di*t»iot to which it shall bo so annexed! 
and whenever any court shall be erected under and by virtue of tho power 
and authority in that behalf hercin-before mentioned9 and the district
•aligned for the exercise of the jurisdiction of such court shall comprise 
territory which was before then, either wholly or in part, within tho 
jurisdiction of some other Court or Courts of Resident Magistrate, then 
and thereupon suoh territory shall wholly cease to bo within or subject 
to the jurisdiction of suoh other court or courts*

3. ivory person who shall hereafter bo appointed the Resident 
Magistrate for any district shall be so appointed by the Governor; and 
it shall bo lawful for tho said Governor when and so often as by reason 
of tho death, sickness, absence, or other incapacity of any Resident 
Magistrate, it shall appear to him to be necessary or expedient so to do, 
to appoint some fit and proper person to act as and in the stead of suoh 
Resident Magistrate within his district; and all deeds, acts, matters9 
and things which shall be done and performed by or before any person so 
appointod to act as aforesaid, and under and by virtue of suoh, his appoint­ 
ment shall bo as legal, valid, and effectual to an intents and purposes, 
as if the same had boon done and performed by or before tho Resident 
Magistrate instead of whom suoh person shall have boon appointod to acts 
Provided, always, that no Resident Magistrate of any district existing 
st tho timo of the nnmsfrnjliifl and taking effect of these regulations, and 
of which the looal limits shall not be changed by any suoh Proclamation 
as in the second section mentioned, need bo appointed anew, but shall, 
without any fresh appointment, bo doomsd and taken to be tho Resident 
Magistrate of suoh diatriot.
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t* Every psrson who shall in manner aforesaid bs appointed to bo a 

Resident Magistrate, or to aot as or in ths stsad of any Resident Magis­ 
trate, shall before exercising any of ths functions of his office take ths 
oath of allegiance and ths oath of office set forth in ths schedule here­ 
unto annexed marked A. before ths Chisf Magistrate or any Justice of ths 
reaoe, who ars hereby empowered and required to administer ths same; and 
svery suoh psrson shall, as soon as hs shall have duly taken ths oaths 
aforesaid, cause suoh oaths to bs rsoordsd, and shall subscribe ths same 
in ths record book of ths proessdings of his Court or of the Court in whioh 
hs shall so have bssn appointed to act, as ths oass smy bo*

5* Ths courts of ths Resident Magistrates aforesaid shall bs 
respectively Courts of Record, and ths pleadings and proceedings of ths 
said Courts shall bs carried on, and ths sentences, decrees, Judgments, 
and orders thereof pronounced and declared in opsn court, and not othsr- 
wisof and ths several pleadings and proessdings of ths said Court shall 
bo in ths Xnglish languagej and in all criminal oases the witnesses for 
and against any accused psrson or persona, shall deliver their evidence 
viva vooe. in ths presence of ths prisoner and in opsn court.

6* when any crime or offence shall have boon committed on ths 
boundary of any two districts, or within ths distance of two miles from 
any suoh boundary, or shall bs begun in one district and oamplstsd in 
another, svery suoh crime or offence may bs dealt with, inquired of, 
tried, determined, and punished in either of ths said districts in ths

manner as if it had boon actually and wholly committed therein*

7* Ths psrson and property of every individual shall bs squally 
respected and protected by ths law*

6* Ths taking of ths life of any psrson wilfully and maliciously 
shall bs murder, and bs punishable by ths death of ths offender* Ths 
taking of ths lifs of any psrson wrongfully and unlawfully without malios 
shall bs culpable homicide, and bs punishable by impriaonment, with or 
without spars diet, and with or without solitary confinement, or by whip­ 
ping not exceeding fifty lashea, or by fine, or by any two or more of suoh 
punishments combined*

9* Ths taking of ths property of any psrson against his will and 
fraudulently shall bs theft, and bs punishable in like manner as if 
committed in any other part of ths said Colony*

10* laps shall bs punishable with whipping, not exceeding fifty 
lashes, or by fins or by impriaonment, with or without spare diet, and with 
or without solitary confinement, or by any of ths foregoing punishments 
oombinsd*

11* All other acts whioh by ths laws of ths said Colony ars held to 
bs dffeaoes against ths psrson or property shall bs held to bs offences 
in ths Transkei, and shall bs punishable by fins or by impriaonment, with 
or without spars diet, and with or without solitary confinement, or by 
whipping not exceeding 36 laahee, or by any two or more of suoh punishments 
oombinsd, and all persons tried for any offence may bs convicted of any 
minor or other offence, in like manner as if ths trial took place in any 
othsr part of ths said Colony*

12* Any psrson forcibly compelling any othsr psrson to subsdt against 
his or her will to oirounoiaion, or so compelling any psrson, male or 
female, to submit to any othsr like act or ceremony, shall bs held to bs 
guilty of assault, and swsM t* •••diHi to ths liks punishment as hs or 
She would bs for Jte off&noe of assault.
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13* Any person aiding or procuring the circumcision of any youth 
or girl without the consent of his or her parent, or other person having 
the lawful custody of such youth or girl, shall be guilty of an assault, 
and shall be punishable as in the last preceding regulation mentioned.

U* Ivory person practising or pretending to practise witchcraft, 
or other acts commonly regarded as such, shall be guilty of an offence 
punishable by fine or imprisonment, with or without spare diet, and with 
or without solitary oonfinemsnt, or whipping not exceeding >6 lashes, or 
by all or any of such punishments*

19* Any person falsely accusing another of practising witchcraft, 
or other such acts, shall be guilty of an offence punishable as in the last 
preceding regulation provided,

16» Any person toodoiled in tie Transkei, who shall commit any 
offence in any place out of the Transkei may be dealt with in the Transkei 
in like manner as if such offence had been committed in the Transkei, and 
any person who shall commit any theft out of the Transkei and who shall 
bring the stolen property or any part thereof into the Transkei, may be 
dealt with in like manner as if such theft had been committed in the 
Transkei*

17* Persons sentenced to Imprisonment, withoor without hard labour, 
shall be confined in some gaol or look-up in the Transkei, or in such other 
place in the Colony of the Cape of Good Rope as the Governor shall see fit 
to direct*

18* Ho female shall be sentenced to receive a whipping*

19* The trial of every person charged with any offence shall be 
held by and before the Magistrate of the district in which it was committed 
(except as herein-after provided, and except as to oases falling within 
the 16*th Regulation, which may be tried in any district of the Transkei), 
and every trial shall be held with open doors| and the charge, the evi­ 
dence given for and against such person, the finding, and the sentence 
shall be duly recorded by the magistrate by or before whom the case is 
heard, and a return of all oases so adjudicated upon shall be sent, at the 
end of each month, by the magistrate to the Chief Magistrate of the 
Transkei*

20* The trial of every person charged with a erime or offence 
punishable by death shall be held before a court consisting of the Chief 
Magistrate and any two of the Magistrates aforesaid, at such time and 
place as shall be appointed by the Chief Magistrate who shall be the 
President of such court, of which time and place due notice shall be 
given* If the magistrates shall differ with respect to the guilt of the 
person accused the Judgment of the majority shall bs the Judfsent of the 
Court,

21* Ho sentence of death shall be carried into effect except upon 
the warrant of the Governor, to whom all the proceedings In the case 
shall (as soon as may bo) be forwarded*

22* In oase of a sentence of fine the fine shall belong to Her 
Majesty, to bo applied Ibr the purposes of the Government, provided, 
however, that it shall bs lawful for the Magistrate pronouncing any sen­ 
tence of fine to adjudge that a portion of the fins shall be given to the 
party injured or aggrieved by the accused, and a portion to any person 
on whose information the accused has been brought to Justice, or who has 
materially assisted in bringing the accused to Justice*
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23* the magistrate. shall ha** Jurisdiction in all civil suits 

and proceedings over and against persons rssiding within thsir respec­ 
tive distriets9 and shall bs bound in rsspsot of all suoh suits and pro* 
©••dings trisd or h«ard before them to rsoord ths subjsot of ths suit or 
proceeding, ths evidence taken, and ths Judgment. All suoh suits and 
proceeding* shall bs dealt with aooording to ths law in force at ths tiae, 
in ths Colony of ths Gaps of Good Hopet except where all the parties to 
ths suit or proceeding are what are commonly called natives, in which case 
it s*y be daalt with aooording to native law, and in case of there being 
anynoonfUot of law, by rsason of the parties being natives subjsot to 
different laws, the suit or proceeding shall be dealt with aooording to 
the laws applicable to the defendant* And the proceedings shall, as near 
as aay be, and so far as oireuMtanoes will permit, be the seas as those 
in the Courts of Resident Magistrates in the Cape Colony*

24* All HBHCimei issued by a Magistrate or clerk of the Court in 
any civil suit or proceeding nay be served by the parties to the saas9 and 
it shall be lawful for the magistrate to award reasonable oosts for suoh 
service against the opposite party, if unsuccessful. If the parties are 
unwilling to serve any aummona, the sane Bay be served by any person who 
Bay be appointed for the purpose by the magistrate issuing the same, and 
the person applying for the seas shall in suoh case, deposit the oosts 
thereof with the aagistrate, the question as to who is ultiaately to 
bear such oosts being left for the decision of the aagistrate after the 
ease is disposed of*

29* Zt shall be lawful for any person, being a party to any civil 
suit, action, or proceeding pending in the Oourt of any aagistrate in the 
Tranakei, to appeal against any final Judgment, decree, or sentence of 
such Court, or against any rule or order Bade by such Oourt in any such 
civil suit, action, or proceeding having the effect of a final or definite 
sentence to the Chief Magistrate of the Tranakei, and an absolution from 
the instance shall for such purpose be deemed a final Judgment or sentence, 
provided that if he intend to appeal, he ahall, within 14 days after the 
decision complained of, make known his intention to the clerk of the said 
court, who shall note his appeal, with the date thereof, in the proper 
column of the Record Book, and the party appealing shall then deposit and 
lodge with the clerk of the said court the SUB of 11* sterling as a 
security for the oosts of conducting the said appeal, and the said clerk 
ahall aake a note of the said deposit in the last column of the Record 
Book, immediately after the note of the said appeal, and thereupon the said 
appeal shall be allowed but not otherwise* The deposit aforesaid shall 
be forfeited to the Crown if the appeal shall be decided by the Oourt of 
Appeal to be frivolous or vexatious, or if it shall be abandoned or not 
duly prosecuted! but if otherwise, it shall be returned to the appellant* 
And in any case where an appeal may have been duly noted, the aagistrate 
shall direct either that the Judgment, sentence, decree, rule, or order 
appealed from, shall be carried into execution, or that the execution 
thereof shall be suspended, pending the said appeal, as to the said magis­ 
trate aay appear most consistent with Justice* And in case the magistrate 
shall direct any such Jud#aent, decree, rule, order, or sentence to be 
carried into execution, the person in whose favour the same shall have been 
given shall, before the execution thereof, enter into good and sufficient 
security, to be approved of by the aagistrate, for the due performance of 
suoh Judgment or older as the Oourt of Appeal shall think fit to make there* 
upon! and in ease the aagistrate shall direct the execution of any suoh 
Judgment, decree, rule, order, or sentence to be suspended pending suoh 
appeal, such aagistrate shall and aay, whenever it shall appear to hia 
necessary and consistent with Justice so to do, require the person against 
whoa such Judgment, detiree, rule, order, or sentence shall have been given, 
before any order for the suspension of any suoh execution is made, to enter 
into good and sufficient security to be approved of by such aagistrate, 
for the due perf oraanoe of suoh Judgment or order as the Oourt of Appeal
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•hall think fit to oak* t *reupon* And the Court of Appeal «sy mverss 
or alter the judffsent of the magistrate as Justice 80*11 require | and in
•as* the record of the magistrate shall not appear to furnish sufficient
•videnoe or information for the dot determination of the caso. nay remit 
ths said record to the magistrate, with instructions in regard to ths taking 
or sotting out of further evidence or inf oraetionj or nay *rd*r *«• 
partlss, or either of then, to produce at SOB* convenient ti»s to the 
Court of Appoal, such further proof as nay seem nsosssary or dosirablei 
or suoh Court nay taks suoh other course aa nay load to the Just. sps*4y, 
and as much as may be inexpensive settlement of ths ease, oaking suoh 
ordsr in rsgard to oosts as Justice shall require*

24, «hen and as often as any Court of Resident Magistrate shall 
sentence any person upon conviction to be imprisoned, with or without 
hard labour, for any period exceeding one north, or to pay any fins 
exceeding 51. f or to receive any number of lashes or cuts, exceeding 12f 
the magistrate pronouncing suoh sentenoe shall forward to ths Chief 
Magistrate of the Transkel for his oonsidsration as soon as practicable, 
and not later than 14 day* next after the determination of ths caae, ths 
record of the proceeding* of the caae, together with suoh remark*, if any, 
as he nay desire to append, and in oase the said proceeding* shall appear 
to suoh Chief Magistrate to be in accordance with real and substantial 
justice, he shall endorse hi* certificate to that effect upon ths said 
proceedings, and the said proceeding* shall then be returned to ths aagis- 
trate by whom the same shall have been transmitted! and any magistrate 
forwarding any suoh record shall inform the person conrioted of the day 
upon which suoh record shall be forwarded, and it shall be lawful for any 
person duly acting for suoh oonrieted person to peruse, and if need be taks 
a copy of such record, ifcilct in the possession of the Chief Magistrate, 
and it shall be lawful for suoh person, should he think fit, acting as 
aforesaid, to set down the oase contained in suoh record for argument 
before the said Chief Magistrate, If, upon considering the proceeding* 
aforesaid, it shall appear to the Chief Magistrate that the same are not 
in accordance with real and substantial justice, or that doubt exists 
whether or not they are in suoh accordance, it shall be lawful for the 
said Chief Magistrate to alter or rererse the sentenoe of the magistrate, 
and to set aside or correct the amid proceeding*! and, when it shall 
appear necessary or proper to do so, to remit such ease to the said magis­ 
trate, with suoh instruction* relatire to the further proceedings to bo 
iMsiuin suoh sase as to the said Chief Magistrate shall seem calculated to 
promote the ends of real and substantial Justioei but the said Chief 
Magistrate shall hare no power to increase any sentenoe*

27* Ho suit or action claiming damages or other relief for acts 
alleged to have been committed during any military operations heretofore 
carried on in the Transkei shall be cognisable, entertained, or tried by 
or before any magistrate*

28. The rule*, orders, and regulations respecting the manner and 
form of proceeding* in oiril and criminal oases before the Court of ths 
Chief Magistrate and ths Courts of the Resident Magistrates respectively 
in the Transkei shall, mutatis mutandis, and as far as the oiroumetanoe* 
of the country will admit, be ths same as those from time to tins in 
existence as to the Courts of Resident Magistrate in the Cape Colony*

29. A tariff of foes to be taken by the officers of ths Court of 
ths Chief Magistrate and of the Resident Magistrates in the frnaskei shall 
be framed and drawn up by the Chief Magistrate, and after approval by the) 
Governor and publication in the "Government Gasette", shall have ths force 
of law in the Transksi, but ths same may be from time to time altered as 
aforesaid*
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30* It shall not be lawful for any person to compel any woman to 
eater into a contract of marriage, or to marry against her wish*

51* Any marriage celebrated by any minister of the Christian 
religion, aooording to the rites of the same, or by any civil marriage 
officer duly appointed by the Governor to solemnise marriage, or according 
to ordinary Kafir or Fingo forms, provided ouch last-mentioned marriage 
shall be registered within three months from the date of such marriage in 
a book to be kept for that purpose by the Resident Magistrate of the 
district, shall be taken to be in all respeote as valid and binding, and 
tohave the same effect upon the parties to the sams and their issue and 
property as a marriage contracted under the marriage laws of the Cape 
Colony*

32* All Questions of divorce or separation arising between persons 
married by a minister of the Christian religion, or by a civil marriage 
officer as aforesaid, or aooording to ordinary Kafir or Fingo forms and 
registered as aforesaid, exoept as herein-after mentioned, shall be 
decided aooording to the law then in foroe in the Cape Colony, and shall 
be heard and decided before the Chief Magistrate.

33* All questions of divoooe or separation arising between parties 
married aooording to the laws and customs of the natives, which may arise 
or have arisen in respect of marriages celebrated between natives before 
the promulgation of these regulations, shall be tried and decided before 
any Resident Magistrate, in conformity with the native laws and customs 
in force at the time of such celebration*

Ho registration of a marriage solemnised by a minister of 
religion or a marriage officer as aforesaid, other than that prescribed by 
the 21st section of the Marriage Ordinance of the Cape Colony of September 
1338, or the Marriage Act, i860, of the said Colony shall be necessary! 
and all marriages registered as aforesaid shall be considered as legally 
registered*

35* Any persons married aooording to the native custom may register 
the first of the said marriages and no other, so long as the first regis­ 
tered wife is living, at the office of the Resident Magistrate for the 
district in which Siiahpmarriageewas celebrated, or in the office of the 
Resident Magistrate for the district in which the pert lea reside, provided 
that such registration shall take place within three months after the 
celebration of such marriage*

36* A registration fee of 2s«6d* shall be payable for the purposes 
of Government for the registration of all marriages, whether celebrated 
aooording to the rites of the Christian religion, before a marriage officer 
as aforesaid, or according to the custom of the natives*

37* In the event of the death of any person married by a minister 
of the Christian religion, or by a marriage officer as aforesaid, or 
according to ordinary Kafir or Fingo forms and registered as aforesaid, 
or of a person who has died leaving a will or other testamentary writing, 
•ads according to the law of the Colony of the Cape of Good Hope, all 
(juestions with regard to the registration of the will (if any) and the 
administration of the estate and property of such person, shall be regu­ 
lated by the provisions of Ordinance No* 104, or any other law of the 
Cape Colony having reference to the disposition of property, in so far as 
it shall be deemed applicable to the circumstances of the country, the name 
of the Chief Magistrate of the Transkei being considered as inserted wherever 
the name of the Master of the Supreme Court appears in the said Ordinance 
or in say •ueh l*w«
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38. If any person as aforesaid shall die without hairing availed 

himself or herself of the provisions of the last preceding Motion 
by making a will, all question* in respect to inheritance or guardianship 
•hall be decided according to the law of the Cape Colony.

A/ge of Majority

AU persons, sale or female, when they shall attain or who haTe 
attained, the full age of 21 years shall be deeaed to have attained the 
legal age of majority.

Lands. House and Hut Tax. Pounds . Passes. 

40. The right of allotting the land is Tested in the Governor.

41* For the purpose of suoh allotment the territory shall be sub­ 
divided into as many districts or wards as may from tine to tine be 
found necessary .

42. This subdivision shall be made by the Chief Magistrate, subject 
to the approval of the Governor, and a headman shall be nominated to the 
superintendence of each suoh subdivision.

43. Each such headman shall, as soon as practicable, submit to the 
Chief Magistrate a list of the members of the tribes resident within or 
belonging to his subdivision to whom he proposes that a tract of land should 
be allotted for occupation; and such allotment, subject to such alteration 
and amendment as may be found necessary by the said Chief Magistrate, shall 
be made accordingly, and lists of all such allotments shall be thereupon 
made and kept of record in the said office.

44* Ho addition or alteration of suoh list shall be eade except with 
the approval of the Said Chief magistrate after communication with the 
said headman of the subdivision to which the same shall relate.

45* Kvery person to whom any suoh allotment shall be made shall be 
bound to pay to the said Chief Magistrate, or to the magistrate of the 
district, a house or hut tax at the rate of 10s* per annum for every 
separate house or hut that may be erected for the cc£upation of a person 
or family on such land.

In computing the liability of any person for payment of the house 
or hut tax, it shall be held that payment at the rate of 10s. per annum 
shall become due for each wife of any person residing on any such lot, 
whether a separate house or hut shall be erected for the use of each suoh 
wife or not, the tax shall be also payable for every house or hut occupied 
by any unmarried man.

47* The house or hut tax hereby declared to be payable shall become 
due on the 1st day of July in each year; but it shall be lawful for the 
Governor from time to time to fix some other day on which the same shall 
become payable; provided that not more than one such payment ahull at 
any time be declared to be payable within 12 months.

48. It shall be the duty of the headman of the subdivision to assist 
in the collect ion of the tax due from the persons residing in his sub* 
division, and to report to the Resident Magistrate of the district all 
defaulters.

49* A receipt of the amount of tax paid by each person, signed by 
the Resident Magistrate of the district, or by some person thereto 
authorised by him, shell be delivered to the person paying.
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30. In the eTent of a failure or refusal on the part of any person 
liable to house or hut tax to pay the sane, the amount due nay be recovered 
under a judgment of the Court of the Magistrate of the district, by 
sale of so much of the property of such person as nay be sufficient to 
cover the amount due, with any expenses that may have been incurred for 
the recovery of the saw; and it shall be lawful for the Magistrate of 
the district, if he shall think fit so to do, and if he cannot obtain 
payment of the tax, to eject the person in default fro* the occupation 
of the land, or to sentence the said person to imprisonment for any 
period not exceeding two months.

51* Every resident of the Transkei leaving the Tran&kei shall be 
provided with a pass signed fey a Resident Magistrate or by his order; 
and any suoh person leaving the Transkei without suoh a pass shall upon 
conviction be liable to a fine not exceeding 20s.; and all persons entering 
the Transkei must be reported to the itesiosnt Magistrate of the district 
by the superintendent or headman of the village in which they are within 
10 days after their arrival: the report must include the number and 
description of persons, and en account of any property they may have 
brought with them* Any headman of a village neglecting to comply with 
this regulation shall be liable on conviction to a fine not exceeding 
51. sterling.

£2. The Chief Magistrate is empowered to establish one or more 
pound or pounds in each district, and to appoint some fit and proper 
person to be poundmaster or keeper of every such pound; and it shall be 
competent for the Chief Magistrate to dismiss any such poundmaster or 
keeper for misconduct. The Chief Magistrate shall frame a code of 
regulations for the management of such pounds and publish the same for 
general information in the English, Dutch and Native languages.
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2. Secondary Sources

a. Bibliographies and Guides 

b. Select Books and Articles 

c. Unpublished Theses.
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A. MANUSCRIPT SOURCES 

1. OFFICIAL

a. In the Public Record Office, London.

i« Oape of Good Hope, Original Correspondence: 
Despatches, Offices and Individuals, 
vol. 0.0. 48/162 (1835) - vol. 'J.O. 48/510 (1884).

il. Oape of (rood Mope, Entry Books of Correspondence 
vol. 0.0. 49/41 (1847) - vol. C.O. 49/61 (1872) 
Und of C.O. 49 series).

iii. Oape of Good Hope, Minutes of the Cape iiotecutive 
Council, vol. C.O. 51/163 (1869-72).

b. In the Oape Archives, Cape Town. (Papers are listed as 
in the Archives. At the time research for this 
dissertation was done, files originally numbered 
up to 119 had been split up and- renumbered, lumbers 
below from NA 150 are the original numbers.)

i. Native Affairs Department Papers.
N.A. 1-10: Letters from Chief Magistrate, Transkel

(1876-1881)

N.A. 40: Letters from Ohief Magistrate, Tembuland
(1876)

N.A. 150-8: Letters from Government Agents, etc.
(1b72-78)

N.A. 179-80: Letters from Civil Commissioners and
Resident Magistrates in the Colony (1878-79)

N.A. 272-84: Letters from Governor's Agent, Basutoland
(1873-84)

N.A. 294-309: Letters from Government Departments
(1873-84)

N.A. 398-4042 Miscellaneous letters received (1873-83)

N.A. 840-1: Letter BookS(1873-76)

N.A. 932: Letters despatched (1879-80)

N.A. 1050: Circulars, Native Affairs Department

N.A. 1147 a Correspondence 1880-2 of 1883 Cape Native
Law and Customs Commission.
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ii. Government House Papers

G.H. 8/48: Letters from Native Chiefs ... (1854-64)

G.H. H/7; Letters from Native Chief a and British
Officials in Basutoland (1864-83)

G.H. 17/2: Letters from Supreme Court, Attorney
General, and other departments (1850-84)

G.H. 17/4* Letters received from Bative Affairs
Department and its predecessor (1858-82)

G.H. 19/81 Papers re Sandilli, Kreli, etc.

iii. Attorney General Papers

A.G. 91-2: Letters received (1871-72) 

A.G. 98: Letters received (1879)

A.G. 2710-12: Semi-official and private letter book
(1860-64): odd references

A.G. 1095: Index of letters received.

iv. Prime Minister's Office Papers

P.M. 259i Prime Minister's correspondence, minutes,
memoranda, etc. (1875-81)

P.M. 304: Confidential minutes to the Governor
(1880-84).

v. Colonial Office Papers

0.0. 3090-33471 Letters received, Aborigines (1865-80)
odd references.

vi. Chief Magistrates, Transkei and Tembuland

C.M.T. 1/60: Miscellaneous letters from private
individuals and officials (1871-bO)

C.M.T. 1/129-1/130: Proceedings, statements,
miscellaneous (1871-87)

C.M.T. 1/131: Criminal Record Book (1882-87) 

C.M.T. 1/134: Civil Eecord Book (1882-94)
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C.M.T. 1/146; Correspondence re Coxamiasions
(1873-84)

C.M.T. 2/44? Miscellaneous papers from private
individualsjand officials (1878-64)

C.M.T. 2/100: Record Book of cases tried in the
Court of the Chief Magistrate or 
Special Court, Transkci (1db2-87)

C.M.T. 2/1021 Civil itecoru Book (1680-92) 

C.M.T. 2/103? Divorces (1880-91),

vii. Chief Magistrate, Kokstad

C.M.K. 3/1-3/32 Chief Magistrate's Note Books:
Civil and Criminal Cases (1876-79)

C.M.E;. 3/4J Chief Magistrate's Note Book: Criminal
Casos in Review and Civil Cases in 
appeal (1684-87)

G.M.K. 3/13-3/14? Chief Magistrate's Note Books
Criminal Cases in Review (1882-84)

O.M.K. 3/20: Chief Magistrate's Note ftook: Civil
Cases in Appeal (1682-85)

C.H.K. 3/30-1: Miscellaneous correspondence and other
papers relating to Court Cases (1876-79)

C.M.K. 5/3: Papers received from Surveyor General
and Secretary for Native Affairs 
(1876-80).

vili* Magistrates Records (Many of these are very sparce,
some were not yet numbered in the inventory, and some 
which were classified were in fact as yet unnumbered 
and not yet available to the public.) Odd references 
to various districts, notably Tamacha 9 King William's 
Town, and Aliwal North.

ix. Unpublished Basutoland Records (Collected by G.M. Theal). 
vols. IV-Vi (1868-72).
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c. In the Lesotho Archives, Maseru

!• Governor's Agent to High Commissioner and 
Colonial Secretary. 
39/1/1/1 - 39/1/1/2 (1871-81)

ii. Governor's Agent to Secretary for Native Affairs 
B9/1/2/1 - 39/1/2/3 (odd references)

iii. Governor's Agent: miscellaneous correspondence 
despatched 
39/1/3/1 - 39/1/3/2 (1871-75)

iv. Chief Magistrate and Resident Magistrates to 
Colonial Secretary 
39/2/1/1 (1872-74)

v, Chief Magistrate to Magistrates
S9/2/2/1 and S9/2/2/3 (1872-74 and 1876-84)

2. UNOFFICIAL

a. Rhodes House Library, Oxford

British and Foreign Anti-Slavery and Aborigines Protection 
Society
(MS3. Br. ±*ip. s,1S: letters received) - sundry 
correspondence in C, 122- 164
(M3S. Br. 4&p. B.22) - folders 0.9, &.10, G.13

Cape Colony Letters (MSii. Afr. s.1 and 2) 

Hall Papers (K3S. Afr. s.54)

Kennan Papers (MSS. Afr. s.969)

J.C, Molteno Papers (M3S. Afr, s.23)

C.J. lihodes Papers (MSS* Afr. t.4* Misc. material re 
Rhodes ) «
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b. Foreign and CSommonwealth Office Library, 

Wodehouse Papers (Ace. 13015)

c. Cape Archives
Unpublished Basutoland Records 
cited under official MSS. sources 
material of en unofficial character.;

Southey Papers (Ace. 611)

Wild Oollection (Ace. 1624 (3))*

d. South African Public Library, Cape Town 

J.K. Bokwe Papers - letterbook 1682-9 

J.F. Cubing Papers (of little value) 

J.X. Merriman Papers 

J. floble Papers 
J. Rose Innes Papers.

e. Jaeger Library, University of Cape Town

J.D. 3qpy Papers 

is. A* Judge Papers 

W.K. Stanford Papers.

f . The Methodist Publishing House, Gape Town 

P. Hargr eaves Papers.
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B. PRINTED SOURCES

1. PRIMARY SOURCES

a. Official Records

BRITISH

i. Colonial Office Confidential Print - Africa
vols. C.O. 879/10 - 0.0. 879-21.

British Parl> Papers

1835 xxxlx (50,252) Papers re Cape (Native
Inhabitants), I, II.

1836 xxxix (279) Papers re Caffre war and Hintsa.
1837 xliii (503) Despatches re Caffre war.
1847-8 xliii (912, 969) Corresp. re Kafir tribes.
1850 xxxviii (1288) uorr^sp. re iiafir tribes.

1851 xiv (635) Report of select committee on
relations with the Native Tribes.

1851 xxxvii (457) Corresp. re Kafir tribes.
1851 xxxviii (424, 1360) Corresp. re Kafir tribes.
1852 xxxiii (1428) War of 1850-3 and dubious

conduct of Moshesh.
1852-3 Ixvi (1635) Corresp. re Kafir tribes,
1352-3 Ixvi (1636) Papers re Representative

Assembly.
1854-5 xxxviii (1969) Papers re Kafir tribes.
1856 xlii (2096) Papers re Kafir tribes.
1857-8 xl (2352) Papers re Kafir tribes.
1865 xxxvii (3436) Corresp. re annexation of

British Kaffraria.
1868-9 xliii (4140) Despatches on recognition of

Moshesh.
1870 xlix (0.18, C.99) Despatches on recognition

of Moshesh.
1870 xlix (181) Corresp. re Responsible

Government at Cape,

1871 xlvii (C.459) Corresp. re Cape of Good Hope. 
1873 xlix (0.732) Corresp. re Cape of Good Hope.
1877 lx (0.1748, C.1776) Gorresp. re Native Affairs

in South Africa.
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1678 Iv (0.1961, 0.2000) Oorresp. re South Africa.
1&78 Iv (0.1980) Oorresp. re Proposed Oonfedera-

tion.
1878 Ivl (0.2079, 0.2100, 0.2144) Oorresp. re South

Africa.
1878-9 lii (0.2220, 0.2222, 0.2242) Oorresp. re South

Africa.
1878-9 liii (0.2252, C.2308) Oorresp. re South Africa.
1676-9 liv (0.2374, 0.2454) Oorreep. re ^outh Africa.
1680 1 (0.2482, 0.2505) Oorresp. re South Africa.
1880 li (0.2569) Corresp. re Basutoland.
1880 li (0.2564, 0.2586, 0.2655, 0.2676, 0.2o95)

Oorresp. re South Africa.
1861 Ixvi (0.2740,, 0.2783) Oorresp. re South Africa.
1881 Ixvi (0.2755, 0.2821) Oorresp. re Basutoland.
1681 Ixvii (292) Native Customs in ^atal.
1862 xlvii (0,2964, 0.3112, 0.3175) Oorresp. re

Basutoland and Territories to
.baatward of Oape Golony.

1882 xlvii (0.3113) Gorresp. re South Africa.
1882 xlvii (0.3280) Oorresp. re contributions to

and Zulu wars.
1883 xlviii (0.3493) Corresp. re Basutoland and the

Native Territories.
1883 xlviii (0.3708) Gorresp. re Basutoland.
1883 xlix (0.3717) Oorresp. re Cape and Adjacent

Territories.
1864 ivi (0.3855) Oorresp. re Og$>e and Adjacent

Territories.
16#4-5 Ivi (0.4263, 0.4589) Oorresp. re Oape and

Adjacent T erritor ie s .

Hansard, 3rd series, vole, c (1846) - ccxviii (1884)
(odd references).

iii. The Colonial uffic© frist 

1873-1884 (odd references)
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OAPE

ia Votes and Pryat^^^^y Qf the Legislative Council 
1072-1884 (odd references).

Proceedings of the House of Assembly 
1872-1884 (odd references).

Annexures and Appendices to the Votes and Proceedings 
of the Caoe Parliament (cited in the footnotes as

The series number 'C 1 papers were printed by order of 
the Legislative Council, f A f papers by order of the 
Assembly, and 'G 1 ones by order of the government,

A.40-53 Porriiauni cat ions from the Agent with tho Tambookies.
A. 101, 102-61 Papers re occupation of £ranskeian territory.
G.53—62 Oorresp. re country between xteshee and Natal*
A.22-65 Act of annexation of British Kaffraria.
A.46-65 Corresp* re excitement along the frontier.
A.48-65 Corresp. re removal of Native (Tribes.

Proceedings and Evidence of Native Affaire Commission 
(1865).

G.32-65 Corresp. re t&e Administration of affairs in Kaffirland 
and the Annexation of British Kaffraria.

A.14-67 Corresp. re Pingo exodus.
0.3,4»5-68 Petitions re Native Successions Bill.
C.10-68 Report of British Resident in Transkeian Territory.
G.30-68 Corresp. re annexation of Baautoland.
G.40-68 Purtlier corresp. re annexation of Basutoland.
0.1-71 Report of select committee on Basutoland Annexation Bill.
A.37-71 Report on condition of Fingoes in Transkeian territory,
C.1-72 Minutes of iixooutive on Responsible Government.
0.6-72 Petition of the isasuto praying for Representation in 

Parliament.
A.18-72 Report o£ select committee on Basuto Regulations. 
A.1-73 Speech at opening of Parliament.
G.41, 44-72 Reports on condition of Natives in Transkeian 

territory.
A.10-73 Report of Secretary for Native Affairs.
A.12-73 Report of Select Committee on Native Affairs.
A.23-73 Report of Governor*e Agent on working of Basuto regula­ 

tions.
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G. 27-73 Report of Governor's A«ent.

G.34, 35-73 Report on condition of Hativee in Transkeian 
territory.
Report of wpecial JomuiiSBion on the Laws and Customs 

of the Basuto (1873).

G. 27-74 Blue Book on Native Affairs.

G. 37-76 Report of the Griqualand ^aet Commission,

G. 39-76 Report on Probart's mission to Tembooki eland.

0.42-76 Gene us of jape Colony.

G.52-7b Appendix to Blu& Book on Native ;*f fairs.

C.2-77 Letter from British Resident.

A. 1-77 Speech at Opening of Parliament.

A. 7-77 Petition of Letsifc and others.

A. 9-77 Papers re Ifeh solan Mosh&sh.

A. 19-76 Petition of P.^.&.i>. against cession of Basutoland 

to the O.y.S.
Blue Book on Native Affairs*.

A. 21-77 Correspondence r^ Government Agent, Idutywa Reserve.
0 qlonial 

G.1-77 Report end Proceedings of the/D^f^ice Ooinaiission.

G. 12-77 Blue Book on Native Affairs.

C.5-7ci Papers re (Griqualand i^aat La&d Commission.

A.2,4»5»6-7t» Papers rs Dismissal of Ministry.

A.12-7B Petition of Chief of People of Basutoland.

A.16,17-78 Despatches re Frontier.

A .26-78 Correspondence on Removal and Reinstatement of Mr. Cole.

A. 51-78 Papers r© Griqualand iSast rebellion.

G. 17-78 Blue Book on Native Affairs.

A. 6-79 Salect Comaittee on H4stillties in Basutoland.

A. 17 ,49,50-79 Papers on the Basutoland Rebellion.

A. 25-79 Despatches rt Lxpendituro on late war.

A, 43-79 Keturn re Kafirs in lni&6tt»rn Districts.

A* 62-79 Return showing the number of Inspectors of Native 

Locations appointed under 4ct 6 of 1876.

Gr.33t33A, 43-79 Blue Book on Hative Affairs and appendix.

G. 58-79 Report of Griqualand ^aat Commission.

A. 10-60 Petition of L^tslepnd other chiefs to retain arms.

A. 11-80 Petition of Letsie, othorchieffe anu|he adrnsn against the 

confiscation of Mooroal's land.

A. 31-80 Proclamations of Laws of Native Territories annexed. 

A. 36-80 Disposal of Quthing to the Cape. 

A. 44t5B, 'i05-80 Papers on Pondo affairs.
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A.52-80 Baeutolatid Affairs.
A.54-80 Petition of i-mi^rant Tembus.
G. 13-80 Blue Book on Native Affairs.
G.72-80 Remarks of Blyth on Griqualand i»ast Commission.
A. 3*81 Cor reap, on Bright and Rose Innee.
A.22-81 Tel. Corresp. between Cape Col. Sec. and Col. C.D. 

Griffith.
A.24-81 Corresp. re Basuto
A.25,35-81 Reports from magistrates in Transkei.
A.29-81 Correep. & Telegrams on Disarmament.
A.44-81 Minutes etc. on Baauto Peace liegotiations.
G.20-81 Blue Book on Native Affairs.
G,38-81 Native Laws Commission Report.
A.2-82 Petition of Jonathan Holapo for relief.
A.8-52 Tel. Corresp. re Masupha's acceptance of High Commissioner' 

Award.
A.15-82 Select Committee on Settlement of Tembuland.
A.24-82 Grioxualand Last Petitions.
A.30-o2 Corresp. between Griffith and bprigg.
G.26-82 Report Of k.ii'.A. on visit of June 1881.

G.33-82 Blue Book on Native Affairs.
G.57-82 Corresp. re annexation of &t. John's River Territory.
G.89-82 Corrosp. called for by Dr. Matthews, M.L.A* on Basutoland*
C.2-83 Complaints of ^migrant Tembus.
A.26-83 Report of the Select Committee on the Native Locations /vet,
A.27-83 Despatches re annexation of Basutoland.
A. 31-83 Select Ooiumlttee on lembuland.
G.4-d3 Report and Proceedings, with Appendices, of the

Government commission on Native Laws and Customs,
G.5-83 Correop. between Government and Gordon.
G.fc-83 Minutes of mu^tinga and correspondence.
G.8-83 Blue Book on Native Affairs.
G.66-83 Report of the Tembuland Commission.
G. 101-83 Report of the wivil Service Commissioai.
G.109-83 Report re Threatened Combination in Lxtra-Colonial 

Territorie s.
G.3-84 Blue Book on Native Affaire 
C.3-85 ^asutoland import or the Resident
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• She Caoe of Good HOD. Gpyernaient Gazette 

1872-1684 (odd references). ——

Statute of the Jape pf Good Hope 1652-1d96.
ed. H. Tennant and *,. Jackson, 2 vols. (Cape Town,
1HQ Si.

V.

1695).

v1 ' MKS end Kegglfttions of British Kaffraria previous 
to its annexation to the Colony ot the ^aow of (rood 
Hope IGape Town, 1669). 

NATAL
Nfttal Parl. Papers Report of the Natal Native Commission 1881-1882.

fr« Newspapers and Periodicals

(London)
(odd. references) . 

The Jao.. Argue (Cape Town), 1673, 1874-76, 1881. 

Jape Times (Cape Town), 1878, 18d2-&4.

Grahaui's Town Journal ( Grahams to wn ), 1672-75 
1678-81.

The ^astfcrn Star (Grahametown), 1680-31 and odd

The &affrarian watchman (King William's Town) odd 
references.

The Kaffir *aroress (Lovedale) 1870-75.

The Christian impress (Lovedale), 1876-83.

The Little LJUcht of basutoland (Morija) 1872-77.

The Oape Law Journal (Crrahanstown) 1864-90.

The nineteenth Century 1877-80 and odd references.,

(Cape Town) 1872-78 and odd
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o. Contemporary Books and Pamphlets 
Alberti, L. Account of tfofc Tribjpfl, Ij^fe ^^ Quf^Ptf! ft if 

.the JLhoaft ^ 1807 (•branT.W/Fehr) (Cape 
Town, 1968).

Arboueset, T. and Daumae, F. Narrative of an iatploratorv Tour
to Krth~.afl.st of the Colony
Of

l
)

Caoe

Ayliff, J. and Whit4side, J.
knovn aa

BeU, V.H.3. 

Brownie e f C.

Bryce, J. 

Oaldecott, A,

Ca&alis, £. 

Ghalme re » «T . 

Ohalrners, J*

Oonynghame, A.T,

Ourrie, D.

^ B«

Fronde, J.A.

G-ibson, A.G.

of the Abaxab 
TranskeiV 19 1 2 .reprint

Cape Down, 1962),

Bygone Da^va (London, 1933).

fiQ.cno.ee of SAffir L:__________ 
, 1d96;2nd cdn. Lovedale, n.d.).

'X Soifth Africa (Ldndon, 1897) •

The Govfcrnrac-nt ^nd Civilisation of the
Eaoea of South > frioa (Oaoe Town. 1884).

ffhe Basutoa (London, 1861). 

ca (j^dinburgh, 1877).

^ative Q^eation (Grahams town, 1878)* 

The Baau.to ^ar (London, 1881),

My Oommand in ^louth Africa. 1674-1878 
(London* 1379).

uon the Present and -Future

London, 1b77).

arly ^fcnflala .of Kokstad and G- 
t (Port Elizabeth. 1902).

B.F. History of the Baeu.to. Ancient, and Modern 
(London, 1

On the Lavs affecting the Relations between~
civilized
1862

li 
),

avage li^'e (t?amphlet. London.

Lecture a on Mouth jJTrica (new cdn., 
London, 1900).

%miniecenccg of the Pondpm^si War of 1880 
( 2nd edn . , uapt Town , 1 b'90 ) .

Oibson, A. G* Yoarg in Kaffraria (London, n.d.).
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, T.B. 

Guthrie, F.H. 

Holden, W.G.

Hook, D.B. 

Irvine, T.¥,

Laurence, P.M. 

Macdonald, J, 

Mackenzie, J.

Abroad ^t Home (Cape, n.d. )•

A Brie

ra/te (Gape Town, n.d.). 

*«m. of 
a CMet nod s tMJB aions * * South Af lie a C 2nd edn., 

London , 1 887; 7

3-word and Statute (London, n.d. (71907)).

British BaButoland and the Basutos ( L ondon , 
1861).

Love dale Past and Present (Lovedale, 1887)* 

in Africa (London, 1890).

frioa. Login/- It or iiulin/g It.
2 vols. (London, 1887).

Madean, G.B., ed* A Oomoendium of Kafir Laws and Qustomia

Malan, O.ii, 

14atthews, J.W.

(Mount Coke, 1858: Jape Town, 1866; 
Grahamstown, 1906).

South African Mission^ (London, 1676).

Ino^adi lami (London, 18b7)»

Moshesh. N.

lioble, J. 

Orpen, J.M.

Orpen, J.M.

Qrpen, J.M.

Orpen, J.M.

Prichard, £• 

Sampson, V.

Statement made by Keheraiah when in prison 
for thy- &uidaacu cf ccuna&l (pamphlet. King 
Williams Town, 1877).

South xififl.caj Past and Presmt (London, 1877). 

History of the Sasutue in South Africa, by

(Cape Townt 1657).

s with the
,Gape Towi, 1879).

Principle a of Native Gov^rnme,
(Cape Town, 1880).

Et,minl8Qcrxcc-.s of Life in Gout h Africa from
645 to the presfefit d£^r ( Jar ban 1908; 

enlarged/edit i on , Gap e Town , 1964).
by atruik, 

The Trja skc i T e rritri e a . out h Af ri oa
( paiiiphle t , Oape Town, 1b7o). 

Keminieot-nces (London, 1926).
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Soully, V.C. 

Shaw, tf.

Statham, F.E. 

Streatfield, F.N. 

Trollope, A. 

Widdicombe, J.

Pioneer (London. 1913). 

The Storv of Mv Mission in
(London, 1360). 

Boe rs. and (London, 1681).

lieaiinlscences o£ an Old 'Un (London, 1911)* 

South /friQa. 2 vols. (London, 1878). 

Fourteen Years in Basutoland (London, 1891)-

d. Documents subsequently Published

Bell, £. and Morrell, W. eds., Select Docuiaents on British
Colonial Polioy, 1830-1660 (Oaford. 1928).

Brownlee, P., ed.

Buckle»

The Tranekeian Native Territories: Hlatoiioal 
Records (Lovcdalc. 1923).

Buckle, G.B.,ed.

Buckle, G.£., ed*

-bybers G.W., ed,

Crermond, R.O.

Le 1 1 ars of wue en Vie tort a . a , L le otion 
from Her Ma.J estyVe Correspondence _ _ 
between thi; .years 1852 and 1885. 2nd eer. f 
3 vols. (London, 1926-28).

Correspondence betwct-n^KaJor Groneral Gordon 
and Hr. Jcanlen (Cape 'I own. 19Q5).

Qorreaoondence of 3
UJua .. lt

e O^thcart. K.Q.B.. 
operations ino jigs., iflixiTary or: 

&affraria (London, 1o56)»

onal D<_______ _______ 
tory. 1795-1910 (London. 1918).

c c t Jonst i t utional Doc uaent s Illus tratin^:
Uo u . n.o an

Il 
(

Chronicles of Basutoland (Morija, 1967).

Harlow, V. and Madden, i\, eds. grltieh Colonial Development a.
J).1774-1834 Select Doc uaent s ( Oxford, 1953,

Hers tit t, yd. Hqp. of Afzlca by treaty. 2 vols. (2nd 
rev . cdn . , London , 1 89 b ) .

Hutton, J.4., ed.

Lewsen, P., ed,

Autobiography of the late air /Jidries 
atockunstrorn. ^artV. 2 vols. (Gape Town. 1897).

Selections frog the Correspondence of J.X. 
Merriman 187Q*-1b3Q (Qapo 2own. 1960); 
189O-1B98 (Oape Town, 1965).



447

Long, U. mthors of unofficial, privately- 
panusorlptB relating to the history of 

Jialouth Africft, 1812~192o7with copiesT sum~
_ ts . . • 

[.London, 1947).

Maequarrie, J.W., ed. The Reminiscences of Sir Wal^f
$ vole. TCape Town, 1958jr

Macfadyen, A.N., ed. Statutes. Proclamationa . said Government
I'orce in tie Native lerritories

onof the Colony of tac Cape of Good Ho 
the 30th June. 19Q7 (Gape Town. 1907 j.

Moore-Smith, G.G., ed. .The Autobiography of Lieutenant-_____
Sir Harry I3nitfe (London. 19Q5J*

Theal, G., ed. Basutoland Records. 3 vols. (Gape lowfc, 1883)

Xhaal, G., ed. Procla;;iati.Qn8> notices, and Ke&ulations in
force in chb Native
Golony on the 20th of July. 169o C^ape Town, 
1896).

Tindall, B.A., ed. Jagteg Eose Innes. Autobiography (Oape Town,
1949).

2. 3LOONDABI S

a. Bibliographies and Guides 

The following were found especially valuable to this study:

de Jager, &.J. A Seile ct Bibliography of the Anthropology of
the Qap<3 i^igunl Tribes (Johannesburg. 1966).

Mathews, II. and Wainwright, M.D. A Guide to .Manuscripts and
in the British ielea relating t

(London, 1971

Muller, 0., van Jaarsveld, F. and van V/ijk, T. ft Select Biblio^
of bouth ^rl^an History (Pretoria.

itorv

1966). 
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