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SUMMARY

The book entitled “Critique of Legal Responsibility” addresses a specific problem of
the Czech (and to some extent also post-socialist) philosophy of private law. Namely,
it addresses the problem of legal responsibility (also called “liability” in Slavic lan-
guages) and it shows why and in what sense does the Czech legal theory approaches
the concept of legal responsibility differently from other European and typically
Western legal traditions. It also shows what theoretical and practical implications
this difference bears and how it affects the functioning of the Czech legal system.
In essence, this book argues that the currently prevailing Czech approach to legal
responsibility causes immense troubles and leads into several contradictions. In the
last two parts, this monograph offers potential solutions to these problems.

The opening question of this book is this: “What is liability?”.! According to the
Czech scholarship, this question has been proved unsolvable in the past 60 years. The
aim of this book is to suggest otherwise.

Currently, a dominant Czech approach to liability is the so-called theory of sanc-
tion: liability is a secondary duty imposed due to a breach of a primary duty. At the
same time, however, liability is conceptualized as an active institute, i.e. as liability
to fulfil an obligation. This bring us to a specifically “Czech” problem of liabili-
ty—a paradoxical situation in which a man can be liable because he was sanctioned,
and he also can be sanctioned because he was liable. Liability in this sense seems to be
an inherently flawed and meaningless concept, since both theories aspire to describe
liability to the same extent (co-extensively). The most recent trend in Czech legal
theory is thus a sceptical approach that completely eliminates the concept of liability
from legal discourse. This is contrary to an ongoing and presumably meaningful
debate on liability in foreign (i.e. non-Czech) literature that supports the most recent
analytical and normative approaches to European legal regulation and its develop-
ments. Unlike in the Czech language, this literature usually treats liability (Haftung)
and responsibility (Verantwortung) as two discrete concepts.

But why is this so? Where does the “Czech” problem of liability come from?
Where it began? Where does even liability come from? Has liability always been so
paradoxical? Why the Czech terminology does not distinguish between liability and
responsibility and how this affect the Czech legal thinking? What are the reasons of
the “Czech” problem of liability? Can we solve this problem? A what is the role of the
new Czech Civil Code in this solution? Is it even possible for liability to have a proper
meaning? And if it has a proper meaning, what does this theoretical conception of
liability look like? The aim of this book is to answer all of the outlined questions.

! Note that the Czech word “odpovédnost” can be translated as both “liability” and “responsibility”.
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Accordingly, this book analyses the current Czech debate on liability and respon-
sibility, and offers a theory that enables the Czech jurists to think about these key
legal and moral institutes coherently and also comprehensively with regarding to the
recent trends and theories in Western Europe. By using philosophical argumentation
and by using the methods of historical, linguistic, and comparative analysis, the
author arrives at a new theoretical conception of liability in the Czech private law.
This theory conceptualizes legal responsibility as a threefold obligation to respond
(by primary apology, by secondary substitute, or by secondary punishment). Further
details and shortcomings of the theory are also discussed. It suffices to state here that
legal responsibility/liability changes with the paradigm in which we ask why a person
should legally respond (see part I'V.). In this regard, the main contribution of this book
is that it solves the current paralysis of the Czech discourse and that it allows asking
meaningful questions about the reasons, functions, and legitimacy of liability in the
Czech private law.

There are several other original claims and insights that the author provides when
he analyses the concepts of liability and responsibility. Each of the six parts of this
book make for such a novel contribution, and together they combine in an overarch-
ing argument that deals with the “Czech” problem of liability as set out above. These
parts are entitled as follows:

I. Problem of Private Law Liability

II. Historic Origins of the Concept of Liability

I11. Beginnings of the “Czech” Problem of Liability

IV. Reasons Underlying the “Czech” Problem of Liability
V. Solutions to the “Czech” Problem of Liability
VI.Theoretical Conception of Liability

Problem of Private Law Liability. The opening chapter of the first part (§ 1.) in-
troduces a broader context of the main problem and it reveals basic motives of this
research. It also highlights crucial questions that this study addresses, and defines
the “Czech” problem of liability by showing the prevailing “What is...?” approach
to liability that enabled Czech theorists to see liability as an incoherent (prospec-
tive vs. retrospective) and meaningless concept. Next chapter (§ 2.) provides a basic
orientation across the whole study as it contains an outline of the overall argument
including its axioms and aims. Chapter three (§ 3.) reviews the current Czech state
of knowledge in this area. Fourth chapter (§ 4.) then defines the problematic features
of the Czech conception of liability in more detail, explains the reasons for further
research, and discusses author’s choice of his research questions. Subsequently, the
fifth methodological chapter (§ 5.) critically looks at the scope and limits of the re-
search and it defends the choice of individual methods. A detailed exposition of the
individual thesis parts’ structure then concludes the whole first part (§ 6.).

Historic Origins of the Concept of Liability. Second part of the study investigates
the historic roots of the Czech concept of liability. Its aim is to reveal how this concept
was understood when it was first introduced into the Czech legal discourse, and what
sense this concept had back then. After the opening two chapters (§ 1. and § 2.) the
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author identifies the key moments in the evolution of the Czech notion of liability
and he shows that the term “liability” first appeared in the statutory law (ABGB) at
the beginning of the 19" century (§ 3.). Next, he reveals the meaning of liability by
applying qualitative historical analysis method on the primary Czech sources from
the 15" to the 19™ century. This method allows him to reconstruct the meaning of
liability across different phases of its gradual institutionalization (§ 4.). In addition,
the author casts some light on the Latin and Greek origins of “legal” responsibility. It
turns out that responsibility meant to describe a “qualified” duty to respond (§ 5.). In
the final chapter (§ 6.) he shows with what sense the concept of liability had entered
the Czech legal discourse and that, unlike in the recent legal debate, the Czech concept
of liability was not yet theoretically inconsistent in this initial phase.

Beginnings of the “Czech” Problem of Liability. After reminding the duality of
liability in the ABGB (Verantwortung, Hafiung), the author asks what the relation of
these two concepts was like before and after the enactment of the ABGB. The aim of the
third part is to show the axioms underlying the “Czech” problem of liability. The first
chapter (§ 1.) thus outlines the intellectual links between the Czech and Germanic juris-
prudential and linguistic traditions and it highlights the contrast between how liability
(Haftung) and responsibility (Verantwortung) were understood in the legal literature of
the first half of the 19" and in the literature of the 20" century when these two concepts
acquired virtually identical meaning. Further chapters (§ 2. to § 5.) then carefully ana-
lyse how the concept of liability developed, and why and how it became identical with
the concept of responsibility. The final section of the fifth chapter (§ 5.) emphasises
that, alongside this identification, the original meaning of responsibility has been lost.
The last chapter (§ 6.) thus aims to show what we have implanted into the concept of
liability in private law and what the new fundamental assumptions behind this institute
were. These assumptions are later presented as necessary conditions for the “Czech”
problem of liability, which is why they are depicted as the beginnings of the problem.

Reasons Underlying the “Czech” Problem of Liability. The opening chapter (§ 1.)
of the fourth part drafts its overall aim which is to analyse how legal theory and the
conception of a legal norm affects our understanding of liability and responsibility.
Next chapter (§ 2.) outlines the types of jurisprudential paradigms that has histori-
cally shaped Czech legal thinking and it looks at their development. Chapter three
(§ 3.) provides a detailed analysis of the materialist legal philosophy—a paradigm
that occupied the Czech discourse at the time when the “Czech” problem of liability
was identified. The key chapter of this part (§ 4.) then analyses and compares the
conception and meaning of a legal norm from a jus-naturalist, positivist, and mate-
rialist perspective. The aim of this section is to show how a norm structure differs
across these three perspectives. The author then asks for, inter alia, the historical and
philosophical foundations of a widespread three-fold norm structure doctrine and
he shows that this doctrine is relatively new and philosophically very specifically
conditioned and that the axioms underlying this doctrine rest on the materialist legal
theory. The fifth chapter (§ 5.) shows how the conception of liability changes when
we adopt different understandings of a legal norm and how it changes depending on
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what jurisprudential paradigm we take as our defining perspective. The final chapter
(§ 6.) articulates an original idea which, until now, has been implicit only. It explains
how we theorise about liability in law and in the recent Czech legal theory and
that the axioms of this approach are, to a large extent, still rooted in the materialist
legal philosophy. At last, this chapter identifies the reasons that led to the “Czech”
problem of liability.

Solutions to the “Czech” Problem of Liability. The aim of the fifth part of this book
is to offer solutions to the “Czech” problem of liability. The first chapter (§ 1.) stresses
three critical aspects that lie behind this “Czech” problem: the problematic terminol-
ogy; the problematic norm structure; and the problematic jurisprudential paradigm.
These three crises, as they are called in this book, are then solved by three partial
revolutions. Thus, in the second chapter (§ 2.) the author presents a terminological
revolution (this passage also explores the concepts of responsibility and liability in
common law); a revolution in our understanding of a legal norm; and a revolution in
the basic jurisprudential paradigm. The paradigmatic revolution in legal thinking (the
third revolution) is then subjected to a much deeper analysis in chapter three (§ 3.).
In this chapter, the author investigates what we may understand by the proclaimed
inclination of the new Czech Civil Code towards the traditions of an antique and
Christian civilization (as they were referred to by the legislator), and what the Czech
doctrine may take from foreign inspirational sources of the Civil Code, i.e. from the
West-European legal traditions. These western traditions are then being analysed in
more detail in the fourth chapter (§ 4.). Finally, the fifth chapter (§ 5.) summarizes
the solutions to the “Czech” problem of liability.

Theoretical Conception of Liability. In the concluding sixth part of the book, the
author presents the central ideas and findings of his research and he offers, in a coher-
ent form, a theoretical conception of liability that is not only immune to the “Czech”
problem of liability, but that is also understandable in the light of the ongoing debate
in western legal literature. The conception of liability presented in this part then as-
pires better to reflect the fundamental ideas standing behind the current Czech Civil
Code. Furthermore, the author clarifies the very concept of liability in relation to the
concept of responsibility. The initial chapter (§ 1.) reviews the main motives and the
key problem of this study—the “Czech” problem of liability. Then (§ 2.) the central
questions of the study are being answered in a compact form. In the same chapter,
a short form of the author’s arguments is presented. Third chapter (§ 3.) highlights the
conclusions of this study, which are then being integrated into the fourth chapter (§ 4.)
that seeks to reconstruct the meaning of liability in the Czech private law and to explain
it in relation to the current Czech legal doctrine. It also aims to delineate private law
liability in relation to public law liability in at least rough contours. The fifth chapter
(§ 5.) then describes author’s overall theoretical conception of liability in private law.
The description is, however, not static but dynamic. The main focus is being shifted
from the “What is liability?”” question to the “Why and how should a man be liable?”
question. In the final chapter (§ 6.), the author considers potential practical implica-
tions and usage of the theoretical conception of liability that he offers and advocates.
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