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The Babatha and Salome Komaise archives contain the legal documents of two Jewish
women and their families, dating mostly from c. 94 C.E. to 132 C.E. The community that
they attest lived in a small village which was first part of the Nabataean Kingdom but was
later incorporated into the province of Roman Arabia in 106 C.E. The documents
consequently provide invaluable information about a community’s experience before and

after the creation of the province.

The laws and traditions in evidence in the two archives are remarkable for their diversity,
exhibiting elements of Jewish, Nabataean, Roman and Hellenistic law. This thesis
examines this complex legal situation and consider the ways in which people coped with
the array of legal options available to them. A ‘ground-up’ approach is adopted, focusing
on the people involved in the documents’ creation and use in order to detail how different

parties affected the working of law in the area.

An overview of the individual documents is provided in The Survey of the Documents. The
rest of the thesis is then structured according to the various groups that influenced their
formulation and use: The Scribes, Legal Advisors, The Parties, The Alternatives to the
Assizes and The Roman Officials. These various contributions are then brought together in
the Conclusion to model how law operated in this particular community. The primary
contributions of this study are therefore to Roman provincial and legal history, as well as

the history of the Jewish people in the inter-revolt period.
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Introduction

Among the Judaean desert documents are the archives of two Jewish women, Babatha and
Salome Komaise. These women lived in Maoza, a small village located in an area that was
first the Nabataean Kingdom and then, from 106 C.E., the province of Roman Arabia. The
documents are legal in nature and were written both before and after the annexation. They
are thus a valuable window into how people coped with the process of ‘provincialization’

in their everyday transactions.

The archives exhibit astonishing levels of legal diversity, including elements of or direct
references to Jewish, Nabataean, Roman and Hellenistic law. Indeed, the multitude of legal
traditions evidenced in the archives has attracted a large amount of attention from across
the scholarly community: from papyrologists and Roman, Jewish and legal historians alike.
In particular, the operative law of this community has become something of a burning
question: in a situation where multiple legal traditions appear to have co-existed for a long
time, establishing that which prevailed in particular documents is far from straightforward.

Indeed, this remains a matter of contention in much of the scholarship on this subject.

It is this complexity that makes the study of these documents such a fruitful and rewarding
endeavour. Yet this thesis will take a slightly different approach from that previously
adopted towards the functioning of law in the community that these documents attest.
Instead of trying to identify the operative law of the archives, | shall take advantage of the
opportunity that evidence of this nature offers us: that is, the chance to undertake a very

specific case study of the way that these two women, their families and their contacts
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conducted their legal transactions in a period that was probably characterised for them by
a general uncertainty about their position. From these documents, | shall begin to build up
a picture of how these people handled their new situation and how law functioned at ground

level in this new province.

While the circumstances that surrounded this annexation were undoubtedly similar to those
experienced by others when areas were brought under direct Roman rule, it is vital that we
do not lose sight of the specifics. The documents serve as a window into a specific period,
area and community. The question that will be addressed in this thesis is therefore how
these particular people coped with their particular situation at this particular time. That
being said, the value of such a case study should not be overlooked in considerations of
the process of ‘provincialization’ and the functioning of law(s) within the Roman Empire
more generally: there is no reason to think that Roman Arabia was an exceptional case that

cannot be used as a source of comparison.

Nevertheless, we must begin with a brief introduction to the context of the present study
and the papyri that will provide its focus. First, then, a word on the province in which they

were used.



The annexation of the Nabataean Kingdom

“Accordingly, when Augustus added to his realm the former kingdom of Judaea as a
province under equestrian procurators, there remained in the circuit of imperial
provinces along the desert’s edge only the space extending across the Sinai from Egypt
into and encompassing the Negev, together with the entire territory of Transjordan, from
the Syrian Hawran to the Gulf of ‘Agaba. It was this substantial tract that Trajan annexed
in A.D. 106 under the name of the province of Arabia.”*

In 106 C.E., the area described above, which had been the Nabataean kingdom, was
incorporated into the Roman Empire. It was thereby placed under direct Roman rule.
Nevertheless, the Nabataean Kingdom had hardly been isolated from Rome in the years
leading up to its annexation. It became a client kingdom in 63 B.C.E., at the time of
Pompey’s conquest of the remains of the Seleucid Kingdom, and indeed was the last part
of Syria to be formally annexed in the early second century C.E. We know very little about
how the kingdom was organised internally during this period,? but its architecture shows a
distinct Hellenistic-Roman influence that suggest some form of cultural contact.®
Furthermore, Strabo indicates that Petra was a fairly cosmopolitan city in the late first
century B.C.E. or early first century C.E.:

YeVOeVog yoOv mapd toig [etpaiolg ABnvodwpog, avip iAdcogog kai Nuiv £Taipog,

dinyeito Bavpdlwv- ebpelv yap émdnuoivtag £@n moAAoUg uev Pwuaiwv, moAAovg d¢

kol T@V FAAwV EEvwv: ToDG uv obv EEvoug 6pdv kptvouévoug ToOAAAKIC kal Tpdg

GAAMNAOVG Kal TPOG TOUG Emywplovg, TV & Emxwpiwv ovdEvag dAARAoLg

EyKaAoOVTag, GAAG TV Tdoav elpRvny &yovTag Tpog EAUTOUG.

At any rate, Athenodorus, a philosopher and companion of mine, who had been in the
city of the Petraeans, used to describe their government with admiration, for he said that
he found both many Romans and many other foreigners sojourning there, and that he
saw that the foreigners often engaged in lawsuits, both with one another and with the
natives, but that none of the natives prosecuted one another, and that they in every way
kept peace with one another.*

! Bowersock (1983: 2).

2 See Jones (1971: 291) for the little we do know.

3 See the comments by Bowersock (1983: 61).

4 Strabo, Geographica XVI. 4. 21. The text and translation of Strabo throughout this thesis are from the
LOEB.



Strabo, however, throws up something of a puzzle. In the same passage, he adds:

np®tot & Umep tAg Tupiag NaPataiot kal Zafaiot thv evdaipova Apafiav véuovrar,
Kal TOAAGKIG KATETPEXOV aOTHG, Tpiv 1] ‘Pwpaiwv yevésBar vOv 6¢ kakeivol Pwpaiolg

glolv OTKOOL Kal TUpoL.

The first people who dwell in Arabia Felix are the Nabataeans and the Sabaeans. They

often overran Syria before they became subject to the Romans; but at present both they

and the Syrians are subject to the Romans.®
The vdv 8¢ has caused some concern, since it means that Strabo here appears to suggest
that the Nabataeans were under direct Roman rule at the time of his writing. We know,
however, of three Nabataean kings who flourished during and after this time: Aretas 1V,
Malichus 1l and Rabbel I1. Is Strabo simply incorrect? Glen Bowersock has suggested that
the Nabataean Kingdom might have briefly been annexed in Strabo’s time, before being
handed back into the native king’s hands as a client kingdom once again.® We should
perhaps bear in mind this possibility. Nevertheless, the period of annexation, if it occurred,
must have been brief and there is no reason to think that it had any substantial effect on the
way the province was administered when it was annexed at the time of Trajan, a century

later.

While we know that the province came under direct Roman rule in 106 C.E., we can say
little else about the circumstances of its annexation. The theory that it was incorporated
into the Roman Empire after the death of Rabbel 11 has won considerable, if often tentative,
support.” Under such circumstances, we might expect the annexation process to have been

relatively peaceful. There is, however, the possibility that the takeover was somewhat less

5 Strabo, Geographica XVI. 4. 21.

6 Bowersock (1983: 54).

7 See, for example, Starcky (1966: 920), Peters (1977: 275), Bowersock (1983: 79-82) and Ball (2000: 63-
64). MacAdam (1983: 107) states somewhat more neutrally that the increasing loss of control by the
Nabataeans over internal and external affairs was a contributing factor in the kingdom’s annexation.
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straightforward and rather more violent.®2 Unfortunately, the state of the evidence does not

allow us to pick conclusively between these options.

Nevertheless, in spite of our lack of information about the circumstances of the annexation,
the Babatha and Salome Komaise archives provide invaluable evidence of daily life, at
least in the legal realm, both before and after the area’s incorporation into the Roman
Empire. Consequently, we are actually fairly well informed about the legal aspects of life

in this newly created province.

The documents and the people

Though Babatha and Salome Komaise lived on the southern coast of the Dead Sea, in a
village that was within Roman Arabia, the two archives were found over the border in what
would have been Judaea and thus form part of the Judaean desert documentary corpus.
Indeed, various sites in the Judaean desert have yielded something of a wealth of
documentary material, which has served to supplement our knowledge of the region in
antiquity. These also constitute a valuable body of papyri outside of Egypt, where the

majority of such evidence originates.®

The caves at Nahal Hever and Wadi Murabba‘at were the main sites of the documentary
finds. Some of the papyri in our possession were found during a series of controlled
excavations conducted by Yigael Yadin and his team in 1960-1961; for these, at least, we

have a definite find-spot. Indeed, it was during these excavations that Babatha’s archive

8 See Al-Otaibi (2011: 63-85) for a more sceptical view about the peacefulness of the annexation; cf.
Wenning (2007: 40), who includes directions to further bibliography.
9 See Cotton, Cockle and Millar (1995) for a survey of the Near Eastern papyrological finds.
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was uncovered in the Cave of Letters in Nahal Hever, on the western coast of the Dead
Sea, still held in the leather purse in which she had so carefully wrapped it. In the same
cave as Babatha’s documents were found those of various members of the Bar Kokhba
regime, including letters of Shimon bar Kosiba himself, along with plentiful archaeological

finds that presumably belonged to those people who had come to be residing in this cave.

The unity of find for the Babatha archive is particularly valuable in light of the fact that we
lack a similar luxury for many of the other documents from this area. These, instead, came
from the Bedouin. The archive of Salome Komaise is among the latter category.® While
X Hev 65, Salome Komaise’s marriage certificate, was found in the Cave of Letters during
the controlled excavations, the rest of the archive has had to be pieced together at a later
date from documents that were originally thought to have originated from a different area
of the Judaean Desert — Nahal Se’elim. Salome’s archive, much smaller than that of
Babatha, is therefore now thought to have come from the very same Cave of Letters as that

of her contemporary.

Both women lived in a small village called Maoza, on the southern coast of the Dead Sea.
It is probable that they knew each other: aside from the fact that their documents came to
rest in the same cave, they are witnessed by some of the same people and their family
properties shared certain neighbours.** The papyri in the archives date, for the most part,

from c. 94-132 C.E., and significantly more survive from Babatha’s archive than that of

10 They were brought to the Palestine Archaeological Museum, now the Rockefeller Museum, in August
1952 and July 1953. See Cotton and Yardeni (1997: 1-6; 158) for more details on the provenance of these
texts, which form part of what was originally designated the Seiyal Collection.

11X Hev 64, |. 11/ 32-33 mentions the “heirs of Yosef son of Baba” (kAnpovduot Iwonmog Bapa), who also
appear in P. Yadin 7, I. 6 / 38 (%22 12 7o °n) (cf. |. 11/ 45; 1. 12/ 47). On the same witnesses appearing in
both archives, see Cotton and Yardeni (1997: 159; 220): one example may be found in Yeshua son of
Yohanan, who witnesses both X Hev 64 (l. 46) and P. Yadin 20 (l. 47).

6



Salome Komaise: 35 documents were in Babatha’s purse, yet only 8 have been identified
that are thought to have belonged to Salome Komaise or her family.!? Nevertheless, the
two archives are similar in nature. They are both trilingual, including either whole
documents or subscriptions written in Greek, Nabataean Aramaic and Jewish Aramaic.
Furthermore, both archives consist of legal paperwork, including deeds of gift, sales
contracts, marriage contracts, census returns, and, in Babatha’s case, two series of petitions
and summonses that form the basis of litigation which seems to have been destined for the

Roman governor’s court.

Simply because of the number of documents involved, we are able to say more about
Babatha’s life than that of Salome. An overview of her family is laid out in Figures 1 and
2 (below).™® Babatha was married twice: first to a Jesus, son of Jesus, next to Judah, son of
Eleazar Kthousion. Her first husband, Jesus, died at some point prior to 124 C.E., leaving
her with an orphaned son of the same name, and the ensuing dispute between Babatha and
her son’s guardians provides one example of litigation in the province. Her second
husband, Judah, also died, probably between April 128 C.E. and June 130 C.E.,** leading
to a dispute between Babatha and other members of her husband’s family over his estate.
This seems to have been ongoing at the time that she fled to the caves where her archive
was found. Judah himself had another wife, Miriam, a fact that has often been taken as rare
evidence of polygamy among Jews at this time outside of royal circles.*® Judah also had a

daughter called Shelamzion, whose Greek marriage certificate was found in the archive,

12 Cotton, in Cotton and Yardeni (1997: 158, n. 1), raises and dismisses the possibility of adding another
document to Salome Komaise’s archive.

13 See pp. 8-9.

14 There is some doubt about the whether he had actually passed on by 19" June 130 C.E.; see p. 70 for
further details.

15 See Lewis (1989: 23-24), Bowersock (1991a: 337) and Goodman (1991: 174). Katzoff (1995a) disagrees,
preferring to interpret the situation as one of serial monogamy; cf. Lewis’s (1997) response to this
proposition.



along with a few of her other papers, suggesting that there were close ties between the

women of the family.

Babatha and her associates were undoubtedly wealthy. The papyri frequently refer to large
amounts of money: Babatha seems to have lent her second husband Judah 300 denarii, and
his daughter’s dowry was the not insubstantial sum of 500 denarii.'® Even larger amounts
of property are also in evidence: Babatha’s father leaves houses and palm orchards to his
wife,}” Judah owns property in Engedi'® and Babatha herself registers four date-orchards

in her own name.*®

Figure 1: Babatha's First Marriage®

Menashe --T- 2

Joseph / Zaboudos --[-- ?

Menahem ---1-- ?  Y(eh)oseph-+-- ?
| | [ -‘

Joseph Jesus --q--. 2 Simon ------ X ------ © Miriam
Joseph Jesus ------ [ ------ Babatha
Jesus

(Guardians: Abdodbdas and John, son of Eglas,
later replaced by his son, Simon the hunchback)

16 Attested in P. Yadin 17, a deposit, and P. Yadin 18, Shelamzion’s marriage contract.
' In P. Yadin 7, a deed of gift.

18 See P. Yadin 11 and 19.

19 See the census declaration, P. Yadin 16.

20 Adapted from Lewis (1989: 25).



Figure 2: Babatha's Second Marriage®

Judah --r— ?

Shelamzion - - Judah / Cimber

(Guardians: Besas and Julia Crispina)

About Salome, we are less well informed. Her family is summarised in Figure 3 (below).??
Like Babatha, she appears to have been married twice: first to Sammouos, son of Shimon,
next to Yeshua, son of Menahem. The contract for her second marriage is found in her
archive.? Once again, we seem to be dealing with a family of some means: two census
returns attest the land that Salome’s brother, Levi, and first husband, Sammouos, owned.?*
Additionally, Salome Grapte, Salome Komaise’s mother, transfers all her property in
Maoza to her daughter in a deed of gift.?> Mother and daughter seem to have had some sort
of disagreement over an inheritance which was later resolved; in connection with this, in

one document, the daughter renounces all claims to her father and brother’s estates.?®

2L Adapted from Lewis (1989: 25).

2 See p. 10.

23 X Hev 65.

24 X Hev 61 and X Hev 62. The identity of Levi is somewhat uncertain, and Sammouos’ identity as Salome’s
first husband is also not definitely confirmed.

25 X Hev 64.

2 X Hev 63.



Figure 3: Salome Komaise's Family?’

llos
Menahem Tou[ Shim‘on
Salome Grapte -----1----- (1) (Bab[a]) Levi  (2) Yosef
Shim‘on Menahem
| | | |
llos Salome Komaise ------- (1) Sammouos  (2) Yeshu‘a

The household items and clothing of extremely high quality that were discovered in the
cave along with the papyri further attest to the wealth of the people who found themselves
there, if not Babatha and Salome Komaise specifically. In short, we are not dealing with
people on the poverty line — the individuals the archives document clearly belonged to the

upper level of local society, in economic terms at any rate.

The majority of the people in both archives, and the two families in particular, were Jewish.
Aside from the preponderance of Jewish names that appear in the documents, several other
details speak to their Jewish context. The cave where the documents were found was one
that was used by Jews as a refuge after the Bar Kokhba revolt — indeed, nearby Engedi was
a stronghold of the Bar Kokhba forces and the fact that Babatha’s second husband Judah

owned property there may have been one reason she chose to flee to these particular caves.

Furthermore, in one document, Babatha’s son, Jesus, is explicitly described as a 'Tovdaiog,

aJew,?® and Babatha’s marriage certificate to her second husband, Judah, is often identified

27 From Cotton and Yardeni (1997: 160).
8P, Yadin 12, Il. 6-7.
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as an early example of a ketubba — a Jewish marriage contract.?® Thus while none of the
principals describe themselves as Jews, there seems to be little doubt that we are dealing

with a Jewish community here.

This community appears to have had good relations with their non-Jewish neighbours:
Nabataeans and Romans are also in evidence in the archive, with little sign of tension.
Judah, Babatha’s second husband, borrows money from a Roman centurion,® and among
the guardians of the various wards in the Babatha archive are (judging from their names)
two Jews, one Nabataean and one woman with a very Romanised name: Abdodbdas, John,
son of Eglas, Besas and Julia Crispina. Furthermore, the documents frequently attest both
Nabataeans and Jews acting as active parties to transactions, or offer a combination of
Nabataean and Jewish names as witnesses or subscribers to the documents. Babatha and
Salome Komaise’s circle of acquaintances therefore appears to have regularly

encompassed non-Jews.

Finally, we must address the question how the two archives ended up in a cave on the
western coast of the Dead Sea, over the border in Judaea. The last document of the two
archives is dated to 19" August 132 C.E., around the time of the outbreak of the Bar
Kokhba revolt. The two women, along with others in their community, seem to have fled
to the caves at this time — significantly taking their much-valued paperwork with them.
This may have been to escape feared reprisals from the Romans when the revolt broke

out;® as mentioned, the Cave of Letters was one known to have been used as a refuge for

2P, Yadin 10. This is written in Jewish Aramaic, and contains many of the ketubbot clauses laid out later in
the Mishnah: cf. m. Ketub. 4:7-12.

%P, Yadin 11.

31 Suggested by Lewis (1989: 4) in his publication of the archive. Yadin (1962: 251) also thought the family
had fled to an area of Judaea not under the control of the Bar Kohkba rebels; Goodman (1991: 175) also
states that they “were caught up in the war of A.D. 132-135 and died in consequence.”
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Jews after the revolt. Conversely, perhaps the community chose to show support to the
rebels and so crossed the border.®? No hint of sympathy with the rebel cause is found in the
archives, nor awareness of the planned revolt, though perhaps we should not expect it in

documents of this nature.

It is worth pointing out that the two archives also fail to mention the 115-117 C.E. Jewish
Diaspora revolt under Trajan, in which the Jewish communities in Mesopotamia,
Cyrenaica, Cyrene and Egypt were involved, but which left Judaea untouched. These two
Jewish families in Roman Arabia seem to have been similarly unaffected, and if they

suffered any reprisals at the hands of their Roman rulers these are entirely unmentioned.

The two women and their associates in flight ultimately died in the cave to which they fled.
Along with the documents and the possessions of the people who spent their last days there,
more than twenty skeletons were found in the Cave of Letters, one of which may have been

Babatha’s.3?

Previous work

The delayed publication of the Babatha archive and the relatively recent piecing together
of that of Salome Komaise meant the scholarly community had a long wait after the
documents’ discovery before the archives could be worked upon in their entirety. It was
not until 1989 that all the Greek documents in the Babatha archive were published, the

preparation of the Greek papyri having been entrusted to Naphtali Lewis after Yadin’s

32 Indeed, Cotton and Yardeni (1997: 159) refer to “their participation in the Bar Kokhba revolt.”
33 Yadin certainly believed this was the case; see comments in Lewis (1989: 5).
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death.®* Lewis obviously expected that the publication of the Aramaic documents would
follow shortly: the introduction to his edited volume explicitly indicates that certain
sections will be dealt with in the next volume.® Unfortunately, however, these did not
emerge until 2002; their publication was undertaken by Joseph Naveh, Ada Yardeni and
Jonas Greenfield, whose role was taken over by Baruch Levine after Greenfield’s sudden
death in 1995.%¢ Six documents belonging to Salome Komaise were first identified as a
unified archive by Hannah Cotton in a 1995 article;*” Cotton updated this work in 1997,
when the number of documents belonging to the archive was raised to seven.® Since then

a further papyrus has been attributed to the archive by Hanan Eshel.*°

Before the archives were published in full, owing to the early publication of certain papyri
and general overviews of the documents,*® scholars were aware of their existence and
would reference them in their work.** Yet little substantial study of the archives emerged

until the 1990s, thirty years after their excavation. This was primarily on the Greek

34 See Joseph Aviram’s prefaces in Lewis (1989: ix-x) and Yadin et al. (2002: ix-x) for more details on the
publication process. Polotsky, who was originally working on the Greek part of the Babatha archive before
excusing himself due to ill-health, published an initial overview of its contents: see Polotsky (1962). He
followed this up with the publication of three documents (Polotsky (1967)): P. Yadin 15 (though labelled as
12 in this early publication) (a deposition), P. Yadin 27 (a receipt for maintenance) and P. Yadin 28-29 (the
so-called ‘judiciary rule’). Yadin (1971: 222-253) also gave an account of the discovery and nature of the
Babatha archive; cf. Yadin (1962: 235-248) and Yadin (1963) for earlier summaries.

% The loss of Section V “Law,” that Lewis intended “To appear in Volume II of the Documents” is a
particular shame.

% Yadin et al. (2002: ix-x). Along with the listed editors — Yadin, Greenfield, Yardeni, and Levine —
additional contributions to this volume were made by H. M. Cotton and J. Naveh. Two of the Aramaic papyri
from the Babatha archive had been published previously: P. Yadin 7 in Yadin, Greenfield and Yardeni (1996)
and Yardeni (2000a: 93-102), with an English translation in Yardeni (2000b: 45-49); P. Yadin 10 in Yadin,
Greenfield and Yardeni (1994) and Yardeni (2000a: 125-130), with an English translation in Yardeni (2000b:
56). One further papyrus, P. Starcky (= P. Yadin 36) was also published early (see Starcky (1954)), though
its place in the archive has been disputed: see its entry in Survey of the Documents for more details (pp. 33-
34).

37 Cotton (1995a). The documents identified as belonging to the archive are those later labelled as X Hev 12,
60, 61, 63, 64 and 65.

3 The documents that were then included in the archive were published in Cotton and Yardeni (1997: 60-
64; 158-237); X Hev 62 had been added to those documents identified in Cotton (1995a) (see n. 37).

39 Eshel (2002) adds X Hev 2.

40 See n. 34. On the early publication of a few of the Aramaic papyri, see n. 36.

41 For example, Bowersock (1983: 76-89) devoted an entire chapter to the Babatha archive in his history of
Roman Arabia.
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documents and it has only been in the last decade that the full archives have been available
to the scholarly community at large. Work was possible on the few papyri which had been

published prior to this date, and they did indeed inspire several earlier articles.*?

Since the full publication of the Greek part of the Babatha archive, the documents have not
lacked attention and the bibliography grew extremely quickly. Several notable
contributions should be flagged in this.*® First, were the series of articles by Hannah Cotton
published throughout the 1990s and 2000s. Most of these focus on a specific aspect of law
or indeed on single documents: Cotton, for example, though she publishes on quite a range
of topics relating to the archives, devoted a good number of articles to the problem of
succession.** This, indeed, has tended to characterise much of the work on these papyri:
either single themes, or individual / a choice few documents were selected as the topic of
papers. Ranon Katzoff and David M. Schaps’ edited volume, Law in the Documents of the
Judaean Desert, published in 2005, continued this theme with a collection of essays that
addressed individual aspects of the papyri, a few of the documents or particular legal
problems therein. Thus, while the collection was a significant step in dedicating an entire
volume to the laws of these papyri, it did not amount to a coherent study of the functioning

of law in this area.*®

The first full-length book on the subject came in 2007 in the form of a former PhD thesis

in Legal History by Jacobine Oudshoorn: The Relationship between Roman and Local Law

42.0n the papyri that were published early, see n. 34 and n. 36. Lemosse (1968), Seidl (1968), Biscardi (1972),
Lewis (1978) and Wolff (1980) all discuss these three documents.

43 The following summary is not intended as an exhaustive overview but focuses on the most significant
works on this corpus. Further work on the archives, particularly the individual papyri, will of course be cited
throughout, especially in the Survey of the Documents.

44 On this subject, see Cotton and Greenfield (1994), Cotton (1996a), (1997a) and (1998a).

% Indeed, it was not designed to do so: the editors aimed to “stimulate further thought” on a series of problems
connected to the documents (Katzoff and Schaps (2005a: 6)).
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in the Babatha and Salome Komaise Archives: General Analysis and Three Case Studies
on Law of Succession, Guardianship and Marriage. As the title suggests, this was divided
into two parts: a general introductory/methodological section, followed by a set of three
case studies. Oudshoorn, though once again working primarily through specific case
studies, attempted to consider the functioning of law in the archives and the area from
which they originated as a whole, rather than simply focusing on particular aspects of law.
She saw the community that the archives document as operating under a Jewish
“substantive” legal framework, but thought that, in terms of “formal” law, the papyri may
have been designed to conform to a different legal system: ‘Hellenistic’ or Roman, for
example. The book remains a significant contribution to scholarship on the documents and,
indeed, is the closest we have come to an attempt to understand the functioning of law in

general in this community.*

These three works, or series of works, is but a small sample of the most significant
contributions to scholarship on the subject. It is, however, representative of the general
approach that has typically been taken to the papyri. The majority of this has focused upon
their more formalistic aspects. Essentially, scholars have concentrated on identifying legal
formulae or finding parallels in the phrasing of the documents with the various legal
systems in operation at the time, though it should be noted that the legal texts to which they
often have recourse are often codified or redacted in a much later period. So, for example,
the appointment of two guardians (rather than one) in P. Yadin 12 is compared with Roman
practice and assessed against it to deduce whether this is evidence of ‘local’ or Roman

legal tradition. Naphtali Lewis saw it as the former,*” while more recently Tiziana Chuisi

46 Evans Grubbs (2009) offers a considered review of the book’s flaws and merits; see also the reviews by
Jackson and Piattelli (2010), Avemarie (2009) and Kloppenborg (2012).
47 Lewis (1989: 48), though he also notes the appointment of two guardians in M. Chr. 88 (c. 150 C.E.).
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observed that the number of guardians was not fixed in Rome,*® meaning that the
appointment of two did not necessarily conflict with Roman practice. In each of these
cases, the practice is identified and compared with another known legal tradition (in this
instance, Roman). A conclusion is then reached about whether it corresponds to that
tradition or not, and, if it does, the document is then thought to function under that

‘operative law’. As this example makes clear, such conclusions can differ significantly.

This method involves careful consideration of individual phrases and the possible parallels
in various bodies of law, be it Jewish, Roman, Greek or Nabataean.*® The commentaries
in the published volumes of the papyri offer astonishingly detailed, careful examples of
this kind of comparative approach.>® Cotton’s extensive work on these documents builds
upon this, as do the two main recent studies of the laws used in these archives (mentioned
above).®! The importance of such work should not be underestimated; it illuminates the
complexity of the legal world in which the parties operated and the incredible diversity of
legal phraseology, spheres and traditions which could combine even within a single
contract. An understanding of the documents themselves and the legal traditions that they

evidence is vital to any further study of the socio-legal context in which they operate.

Behind this traditional approach is, however, an implicit assumption that phraseology and

formulae played a vital role in determining, or at least indicating, legal sphere. This in turn

48 Chuisi (2005: 107); cf. Oudshoorn’s (2007: 312, n. 39) comments on this observation.

49 These are more or less problematic endeavours, depending on the amount of information available about
such bodies of law. While we know little of Nabataean legal tenets, we are much better provided for in the
rabbinic and Roman spheres. This increase in available information, however, providing as it does a ‘norm’
against which the documents may be compared, brings its own problems, as does the fact that most of this
evidence was codified considerably later than our period.

%0 yadin et al. (2002); Cotton and Yardeni (1997); Lewis (1989).

51 Namely Oudshoorn (2007) and Katzoff and Schaps (2005). In the latter edited volume, Michael Satlow’s
contribution is a possible exception to this general approach. He adopts what he calls an “instrumental”
method, in order to understand “a family at work,” rather than placing the documents in the context of a
particular legal framework: see Satlow (2005: 53; 65) on his chosen methodology.
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suggests that on some level people were thinking in terms of systems of law and that we
may detect the law under which a particular document operated from a close examination

of its phrasing, legal substance and diplomatics. In Cotton’s words:

“The diplomatics of ancient documents can often give us important clues about the legal
system (or systems) in operation in the documents themselves. Moreover, legal systems
can intersect in one and the same document.”>?

This is certainly true in that the way contracts were drawn up reflects particular traditions.
These can then be identified from careful examination and comparison of documents.
Various traditions, or “legal systems”, as Cotton puts it, may also be reflected in one and

the same papyrus. As such, the formulation of a document is extremely important.

None of this is in dispute. Nevertheless, the danger in such an approach is that we fail to
consider the people involved in the documents’ making. By focussing so firmly on the
formulaic aspects of the contracts we lose sight of the human element at play in their
construction and use. This agency is vital to understanding the social and, moreover, the

legal context of the two archives. It may, then, be time to take a different approach.

Legal pluralism, multi-legalisms and a ‘ground-up’ approach

Scholarship on Roman law has undergone something of a transformation in the last
century. Previously, it was studied as a systematised, coherent body of rules, as embodied
in the codified legal texts from late(r) antiquity. This was due in no small part to the
contemporary circumstances in which the subject was studied: the ideas of unification that

were prevalent in nineteenth century Germany led to an idealised view of Roman law,

52 Cotton (2003: 50).

17



which was seen as, “the ancient counterpart of the hopes and aspirations of the
contemporary German jurists and the imperial trends of the late nineteenth century.”® This
model dominated scholarship for a long time. In recent decades, however, understandings
of Roman law and the study of it have shifted dramatically, leading to a new concept of
law and empire. Much of this work has focused on the situation post-212 C.E., examining
the effects of Caracalla’s universal grant of citizenship, the Constitutio Antoniniana, on the
legal habits of the empire’ inhabitants.> The result has been a shift from an emphasis on

unification to a focus on the lengthy vitality of local law and custom after 212 C.E.

Indeed, legal pluralism, multi-legalism or conflict of law in the fields of modern legal
studies, sociology and anthropology have all had their effect on the most recent work in
the discipline.® While much of this has been directed at the period after 212 C.E., it is not
without relevance to the earlier era. Furthermore, scholarship on the situation after the
Constitutio Antoniana often looks back to the previous situation.>® The result has been a

greater awareness of the complexity of the functioning of law in the Roman Empire in both

58 Tuori (2007: 44): see passim for an excellent window into the influence of these ideas on the study of
Roman law and legal pluralism in the ancient world.

5 Theoretically, at least, the effect of this was to bring all free inhabitants of the Roman Empire under the
ius civile. This, it was for a long time assumed, led to the gradual death of ‘local’ law, in favour of the new,
unified system (see, for example, the attitude that pervades Sohm’s (1911) handbook). How ‘local’ law was
accommodated, integrated or excluded from this overarching legal unity provoked various responses.
Particularly relevant works on this general topic of the interaction between Roman and local law include:
Mitteis (1891), Schénbauer (1937) on the concept of ‘provincial law’, Méléze-Modrzejewski (1970) on the
survival of Ptolemaic legal institutions under Rome and the concept of ‘dual citizenship’ (and indeed much
of the work by this author: for a sample, see his collected papers in Méléze-Modrzejewski (1990)) and
Amelotti (1999) on attempts by later emperors to minimize the import of local law. See also Tuori (2007)
and Schiller (1978: 537-541; 545-547) for overviews of some of these notable works and further
bibliography.

% There is a wealth of literature on legal pluralism and conflict of law theory. A good starting point is
Berman (2009), who provides an overview of the field’s development and current state; see also Shahar
(2008) for this, who offers a useful definition of ‘weak’ and ‘strong’ legal pluralism that may provide food
for thought with regard to the ancient world. Galanter’s work is particularly notable for its social idea of law:
see especially Galanter (1981). With reference to the application of this literature to the ancient world,
P&lonen (2006) summarizes the relevant literature well, while arguing for a re-interpretation of “socio-legal
phenomena” in the ancient world using the sociology of law.

%6 Or, indeed, scholars who typically focus on late antiquity have brought their approach to the earlier period:
see Humfress (forthcoming) as an example.
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periods — in the way that people approached it, and the multiplicity of legal traditions that
subjects and rulers alike were compelled to acknowledge (to a greater or lesser degree),

negotiate, choose between, decide upon and generally deal with in their day to day lives.®’

In short, the new emphasis is on an idea of law in the ancient world that is far removed
from past conceptions of Roman law as a formalized, systematic body of rules. The focus

in these studies is not on rules imposed from above, but instead contends:

“It is more profitable to look at the issue of law and legal practice from the bottom up,
and to ask whether, how and why Rome’s subjects, as individuals or as groups, availed
themselves of the Roman legal system ...”%®

Thus, we have shifted away from a sole concentration on law imposed from the top.
Instead, how people approached and thought about law from their situation ‘at the bottom’
or ‘on the ground’ is factored into any understanding of the functioning of law within the
empire. Papyrological evidence provides a particularly good source for studies of this kind,
and indeed recent work on legal papyri from Egypt has taken just this type of ‘ground up’
method to heart.® This approach, however, is not limited to papyrology but filters into

considerations of law within the empire on a more general level.®

The result is that we move away from an idea of law as a rigid system of rules and begin

to see it as a socially-constructed idea. This does not amount to a variation on the ‘law-in-

57 It is worth emphasising that this variety was a factor not only for subjects but their rulers. On this, see, for
example, Galsterer (1986: 26): the application of Roman law in the provinces, “depended ... on the good
will of the decurions, the municipal magistrates, and councillors.”

8 Humfress (2013a: 93). See also Humfress (2011: 43-46) on the importance of a ‘ground-up’ approach.

%9 Bryen (2012) and (2013) are especially good examples of this approach to the Egyptian papyri, as is Kelly’s
(2011) work on petitions and litigation.

80 Kantor (2009) and (2012) are good instances of work in which such considerations factor into general
understandings of law.
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practice’ or ‘law-in-action’ approach (as opposed to a ‘law-in-the-books’ one),®* but
demands a social understanding of law or, to borrow Caroline Humfress’ phrase, “law
within lived experience.”®? Law, at all times, is firmly situated within its social, temporal

and geographical situation.®

The archives within this multi-legal approach

If we return to the Babatha and Salome Komaise archives, the kind of method outlined
above allows for a rather different approach to the archives from that which has previously
dominated discussion.® It allows us to move away from concentrating purely on the
formulaic elements of the papyri and instead examine the manner in which the litigants
approached the law. As part of this, we need to assess the practical aspects of using both

the documents and the legal process.

This involves consideration of rather different questions from those involved in identifying

parallels and ‘operative law’. In examining the documents from the ‘ground-up’, we need

61 As Humfress (2013a: 92) and (forthcoming: 7) has demonstrated, this kind of approach typically leads to
a kind of ‘gap-analysis’, in which we attempt to determine how far the law transmitted in the books matches
actual practice. While this is helpful in some respects, it lacks the concern with the specific social context of
law and legal processes with which we are here concerned.

62 Humfress (forthcoming: 8).

83 See Geertz (1983) for an anthropological approach to law that emphasises just this localization of concepts
oflaw: “Law ... is local knowledge; local not just as to place, time, class and variety of issue, but as to accent
— vernacular characterizations of what happens connected to vernacular imaginings of what can” (Geertz
(1983: 215)).

% Indeed, Humfress (2013a: 89) has already pointed out the need for such work on the Babatha archive:
“Comparatively little work, however, has been done on how Babatha might have attempted to strategically
range across different types of law and legal institutions in order to achieve an outcome favourable to her
interests ... Babatha’s use of both Rabbinic and Roman law thus becomes evidence for (her access to) a kind
of ‘multi-legal” knowledge or at least a ‘multi-legal’ awareness — through which she attempted to achieve
certain specific goals.” Humfress (2013a: 89) also points to Satlow (2005) as one example of work that
“begins to explore this alternative perspective.” It should be noted that Cotton (2007) recently interacted with
some of the ‘legal pluralism’ literature, by examining the relevance of the modern concept of ‘private
international law’ for the archives. More significant, perhaps, is her re-interpretation of three documents from
the Judaean desert as settlements from arbitration (Cotton (2002a: 21-23)), which, of necessity, factors in
these considerations of ‘on the ground’ functioning and interactions.
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to consider explicitly how litigants commissioned them to be made; whom they asked to
write them and why; how much knowledge litigants, scribes and judges had of the ‘law’;
how they acquired this knowledge; and indeed, most fundamentally, what ‘law’ even
meant in this context to all involved. Legal knowledge and access to it becomes key and
the very people involved in the cases these documents attest are placed at the heart of how

law functioned in this province.

The premise upon which such a study is based is that while people may have had a very
clear concept of what the law was, this varied from place to place and person to person,
resulting in very different practical applications. This also may have led to
misunderstandings, conflict or a process of redefining one’s understandings when different
people met and engaged with one another. One such setting might be a Roman court, when
litigants encountered a Roman governor. Thus, agency, situation and context are
fundamental concerns. From this perspective, the formulae and legal references in the
papyri become less obviously determinative of law, since the documents are part of a
process of negotiation by which people determine, or perhaps even construct, what the law

is.

The aim of this thesis is to build up a picture of the way in which the community that the
two archives attest coped with its legal situation and approached, found out about and
thought about the law. This will be tackled by considering the people involved, their
actions and interactions. This differs from previous work on the documents in two respects.
First, it does not aim to identify the ‘operative law’ of the archives as Jewish, Hellenistic,

Roman or otherwise, using the parallel-hunting method that others have typically applied.
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Secondly, it aims to consider the archives as a whole in a coherent study of the community,

rather than focusing on individual documents or select problems of law.

In light of these aims, this study is not structured according to case studies or particular
fields of law — guardianship or succession, for example. Instead, | consider in turn the
various people involved in drawing up and using the documents in order to assess the
varying contributions, considerations and influences that led to them being written in the
way that they were. Much of this will involve mapping out fields of possibilities — possible
attitudes and mindsets, often working with comparative evidence from elsewhere in the
empire. Yet at all times the particularities of this area and these people must be and will be
kept in mind: this is a history of a small, specific group of people. Indeed, in considering
approaches and attitudes to law, it is vital to reflect upon what and how people thought
about it. Such concentrated bodies of evidence as these two archives allow us to do just

that.

Before embarking upon a systematic consideration of the people involved in drawing up
the documents, | include in Chapter One an overview of the corpus. This consists of a
survey of the documents, including details of language, date, principals, subscriptions and
document form. The papyri are arranged in chronological order, as far as this may be
determined, and each document is given its own treatment, in which I comment upon the
various legal formulae and traditions that have previously been identified. The aim is to
give the reader an impression of the legal diversity of the papyri and of previous
scholarship on the documents individually, as opposed to the general works and trends
identified in this introduction. This is also designed to serve as a point of reference on

individual papyri throughout the rest of the thesis.
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The main body of the thesis then follows in a series of chapters focused upon particular
individuals, or groups of individuals, who were involved in the formulation and use of the
papyri. Chapter Two therefore begins with an examination of the scribal influence on the
creation of the documents. This is a factor that is sometimes implicitly acknowledged but
has not previously been considered explicitly with regards to the legal framework of the
two archives. The purpose of the chapter is to demonstrate that we may not necessarily
speak directly and unproblematically of the parties’ legal knowledge or intentions because
all but one of the documents (P. Yadin 10) were drawn up by scribes, not the parties
themselves. The reasons for employing a scribe are considered in order to determine the
ways in which these writers may have influenced the forms of the papyri. It is then argued
that we should take this extra filter into account in any attempt to identify legal traditions
or decisions on the part of the litigants. This is not to say that we should divorce the parties
from their documents completely, but it does make it probable that many of the

terminological details in the papyri were determined not by the litigants but by the scribes.

Chapter Three will examine the possibility of legal experts being present in the province
and how these may have been utilized by the parties.% | first consider the evidence more
generally for such legal experts in the Roman Empire in order to give an outline of the kind
of activities in which they were engaged. | then turn to the archives specifically. | shall
argue that the strongest evidence for the influence of some kind of legal practitioners lies
in the presence of P. Yadin 28-30 in the Babatha archive — these are three copies of a

Roman actio tutelae, translated into Greek. Their relationship to the guardianship dispute

8 Advocates would be the other obvious category of people within the legal ‘profession’, if that is an
appropriate word in this context, who may have been involved in the documents’ use. This group, however,
cannot be given a separate treatment in this thesis due to the nature of the evidence — we do not have trial
transcripts in the archive and so the activities of the advocates in the courtroom, if they operated in Roman
Arabia, remain undocumented.
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attested by other documents in the archive is extremely problematic, but P. Yadin 28-30
still attest to some level of (Roman) legal knowledge and access to legal literature, or at
least legal models, in the new province. This in itself is informative, particularly when we
are considering the possibility of legal practitioners operating in the area; these are the
people most likely to have been able to procure such models for Babatha. It will be
suggested that these legal advisors may have been distinct from some of the scribes
identified in Chapter Two — this is not, however, to suggest that there was no overlap
between the two groups. This relationship will be examined in the concluding part of the

chapter.

Chapter Four then turns to the parties’ attitudes towards the legal formulae and languages
of the documents — namely whether they thought writing in a particular language or using
particular legal formulae automatically placed them under a certain legal sphere. This is
not to undermine the arguments of Chapters Two and Three about the limitations to the
litigants’ input into the technicalities of the documents but rather to outline the ways in
which parties could still contribute to the papyri. The ways in which their preconceptions
influenced the formulation and use of the documents are of prime concern. It is suggested
that the legal formulae in the Greek papyri in particular, rather than being determinative of
law, were part of a process by which the parties negotiated their legal position, with the
help of their scribes and/or legal advisors. References to specific legal ‘systems’ are
therefore reinterpreted as bids by the litigants to show that their claims were well-grounded
in local tradition in order to impress the Roman authorities, who valued, or at least were
thought to value, local custom. It will also be argued that the provincials thought more in
terms of authorities and courts than conflicting or overlapping legal systems, a concept

which is perhaps somewhat anachronistic.
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The issue of the existence of local courts, defined broadly as non-Roman legal fora, as an
alternative to the Roman system is next examined in Chapter Five. It is suggested that the
absence of direct attestation for such legal fora in the archives should not be taken as proof
of their non-existence. This lack of reference does, however, mean that the discussion
makes great use of evidence elsewhere in the Roman Empire; this is employed to
contextualise the archives and consider possible non-Roman legal fora that might have
been operating in the area. It is suggested that if these local courts existed they were
probably viewed under the umbrella of arbitration by Roman authorities. These, along with
the informal negotiations that will be discussed in the next chapter, may also have been

used in conjunction with the Roman court system.

Chapter Six, The Roman Officials, suggests that the presence of the Roman governor had
a far-reaching effect on the way in which the litigants conducted their cases, both in and
out of court. In particular, the use of the Roman court system was rather more complex
than just appeal in the hope of judgement. | suggest that it was probable that litigants would
often engage in private negotiations at the same time as they pursued justice through the
courts. This might sometimes have come under the umbrella of arbitration, discussed in
the previous chapter, but in all probability also encompassed even more informal
discussions and interactions between parties. The Roman procedure was thus deployed as
a bargaining chip in these negotiations, and it may have been that Babatha and her fellow

litigants never fully intended for their cases ultimately to be judged by a Roman authority.

The Conclusion then brings together the themes that have been raised in the thesis to

suggest a broad schema for the workings of law in this particular area of the Roman
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Empire. It is suggested that its operation was greatly influenced by the people involved and
their own preconceptions, aims and experiences. ‘Law,’ then, was not a straightforward
system of rules, formulated and applied in a straightforward manner; it appears to have
been contingent on a range of understandings and motivations of the people involved, who

were in turn influenced by their own particular traditions and backgrounds.
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Chapter One

Survey of the Documents

Much time has been spent trying to untangle the various legal traditions that permeate the
archives. Often, as outlined in the Introduction,®® this involves looking for similarities or
parallel phraseology in other, usually later, codified legal texts. The value of such an
approach has already been underlined: it brings to the fore the multitude of legal traditions
and, if you will, ‘systems’ which can combine even within a single contract and can
therefore serve to convey the plurality of ‘laws’ within this community. Nevertheless, it
has also been suggested that the usual goal of such a method — identifying the operative
legal framework of a papyrus — is perhaps not so feasible and may actually serve to

minimize the complexity which such work otherwise highlights.

The main body of this thesis will focus upon identifying the level of influence that the
various people involved exerted upon these documents’ production and use — essentially,
how they came to exist in the way that they did. Yet such an ‘agency-based’ approach first
needs to be set in context; an introduction to the documents themselves is a necessity. This
chapter will therefore provide an overview of the documents’ final contents and forms to

allow the reader to become acquainted with the material with which we are dealing.

The intent of the following catalogue is to offer the reader an introduction to the individual
documents — their contents, the notable ‘legal phrases’ therein, the languages in which they

were written and past scholarly debates on particular points of the individual papyri. Each

% See pp. 12-17.
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document is therefore treated individually. As far as can be determined, the papyri are
arranged in chronological order within their respective archive. It is hoped that this will
allow readers to gain a sense of any changes that occur over time, while still retaining the
unity of each archive. At the beginning of each review, a much-simplified table is also

provided for ease of reference in later discussions of the papyri.

A note on classifications

As is made clear in the Introduction, | have severe doubts about the legitimacy of searching
for a definitive ‘operative law’ of the archives, yet much of the previous literature engages
with this task either directly or indirectly. In doing so, various classifications for such an
operative legal framework are employed. Because one purpose of the following survey is
to flag up particular points of debate in past scholarship, it is worth outlining very briefly
the legal traditions often used for classifications of the ‘law’ in each document and the

problems with each classification. Four categories are most commonly used:

Local / Nabataean Law. This is, perhaps, the most straightforward to define of the four
traditions outlined here. It refers to that law or custom used in the communities in which
the documents were drawn up where there is no evidence that the tradition applies only to
Jews in the area. It is conceived as being the legal system in use in the Nabataean Kingdom.
If the classification is used with reference to documents from the Roman period, the idea
is the same and it is thought to be that law which survived at a local level in spite of the
change in ruling power. While this is a simple enough definition, it can rely to a certain

extent on an absence of evidence for other legal traditions — if a feature is not familiar from

28



Jewish, Greek or Roman law, it might be classed as ‘local’. This is in no small part due to

the scarcity of evidence for Nabataean law.

Jewish Law. The definition of Jewish law in this period is problematic even before we
reach these documents. In general, there are two typical points of reference, one much
earlier, one later: Biblical law and Talmudic/rabbinic law. The latter encompasses legal
tradition as laid out in rabbinic texts from the Mishnah and Tosefta onwards (two Jewish
legal collections, redacted c. 200 C.E.) and is usually divided into two periods of relevance
here: the Tannaitic, referring to the sayings and rulings of sages active in the first and
second centuries C.E.; and the Amoraic, referring to the third to fifth centuries C.E.%” When
we come to apply either Biblical or Talmudic/rabbinic law to these documents, we are
faced with an obvious problem of chronology. While we might, perhaps, refer back to
Biblical law we must be sensitive to how this was observed in this era and indeed in this
particular area. With regard to Talmudic law, we are obviously in the period before the
first rabbinic texts were redacted. Coupled with this is the fact that the level of influence
of the rabbis at this stage is somewhat uncertain. Thus, what conclusions should we draw
if we find parallels in these papyri with rabbinic texts that were redacted in a later period?
While this might initially seem like a good indication of ‘Jewishness’ there is little to
determine whether (a) this is evidence for the existence of some form of early rabbinic law
of which the community in question was aware, or (b) the rabbis incorporated into halakha
existing Jewish law or even local traditions that were practiced by Jews but not necessarily

specific to their community.

87 Yaron (1992: 29-30) has an extremely brief introduction to the term ‘Jewish law’.
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Roman Law. The ‘Roman’ classification brings with it some problems Similar to those
connected with rabbinic literature and the Jewish designations: namely, the texts to which
we look for Roman law were usually codified much later than the documents under
discussion here, making comparison somewhat problematic. Indeed, as raised with respect
to rabbinic texts, the law classified later as Roman may also have taken into account
existing earlier practices with roots in non-Roman traditions.®® In both cases, we have
something of a ‘chicken and egg’ situation. Furthermore, while certain features or the form
of a contract may appear obviously Roman to us, the parties involved in drawing up the
document might not have actively identified them as such. Conversely, while we may point
to differences or even ‘mistakes’ in formulation or practice compared with the law of the
textbooks, this does not mean that people in the area would have viewed a particular legal

feature as any less ‘Roman.’

Greek / ‘Hellenistic’ Law. The final classification often employed in analyses of the
documents is that of ‘Hellenistic’ or ‘Greek’. This is used since, at times, the parties
involved explicitly place a clause or entire document under éAAnvikog vopog. What is
meant by this is, however, unclear and the phrase does not appear either elsewhere in the
Roman Near East or in the Egyptian papyri.®® This is despite the fact that the only
Hellenistic legal system we know of is that from Ptolemaic Egypt. This very explicit

reference is therefore far from straightforward.

These cautions having been fully noted, the above designations will still be employed

where relevant in the following survey when discussing previous interpretations of the

8 See Chiusi (2005) on this, who shows that the kind of techniques employed by Babatha have parallels in
later Roman cases. She therefore suggests that there was an “interaction [between Roman and ‘local’ legal
traditions] in which the exchange of ideas goes into [sic] both directions” (Chiusi (2005: 132)).

59 Lewis (1991: 40-41).
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documents. Nevertheless, we should be mindful of the problems with such classifications
at all times and not take them as definitive. Their employment in the overview that follows
is merely to convey previous opinions on the documents and highlight the problems
involved in assigning a papyrus that might include references to multiple legal traditions

to one particular legal ‘system’.
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The Babatha Archive™

TABLE 1: THE DOCUMENTS OF THE BABATHA ARCHIVE

P. LANGUAGE DESCRIPTION DATE (C.E.)"!
YADIN
36 Nabataean Renunciation of claims. c. 58-67
Aramaic
1 Nabataean Debenture (?). 8" Elul, 93/94
Aramaic
2 Nabataean Sales contract (almost identical to 3 Kislev, 97/98
Aramaic 3).
3 Nabataean Sales contract (almost identical to 2" Tebet, 97/98
Aramaic 2).
4 Nabataean Guarantor’s agreement (?). Unknown, though
Aramaic 97/98 is mentioned
31 Greek Too fragmentary to determine c. 110 (?)
contents.
5 Greek Loan written in the form of a 13" Daisios, 110
deposit.
6 Nabataean Tenancy agreement. 119
Aramaic
7 Jewish Deed of gift. 24" Tammuz, 120
Aramaic
8 Jewish Sale/purchase (?) contract. 3" Tammuz, 122
Aramaic
9 Nabataean Waiver (?) or sales contract. 122
Aramaic
10 Jewish Babatha’s marriage certificate. Unknown
Aramaic
11 Greek Copy of a loan on hypothec. 6" May, 124
12 Greek Copy of an extract from the Petra Between 27" February
BovAn council minutes. and 28" June, 124
28-30 | Greek Copies of a Roman formula. Unknown
13 Greek Copy of a petition to the Roman Second half of 124
governor.
33 Greek Fragmentary. Copy of a petition Unknown
concerning orphans. (?)
14 Greek Summons. 11" October or 24"
Hyperberetaios (=12"
October), 125
15 Greek Deposition. 11" October or 24"

0 All text and translations from the Babatha archive throughout this thesis will be taken from Lewis (1989)

and Yadin et al. (2002) unless otherwise stated.

"1 Day and month references are given in accordance with the calendar(s) used in each document. In this
summary table, years are given solely in the format of the Common Era date; further details on the dating

formulae in the individual papyri may be found in each entry.
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16

17
18
19
20
21
22
23
24
25
26
34
27
35
32

32a

Greek

Greek
Greek
Greek
Greek
Greek
Greek
Greek
Greek
Greek
Greek
Greek
Greek
Greek
Greek

Greek

Copy of a census declaration.

Loan in the form of deposit.
Shelamzion’s marriage contract.
Deed of gift.

Concession of rights.

Purchase of a date crop / labour
contract. (?)

Sale of the same date crop in 21/
labour contract. (?)

Summons.

Deposition.

Summons and counter-summons.
Summons and reply.

Fragmentary. Copy of a petition. (?)
Receipt for maintenance.

Too fragmentary to determine
contents.
Too fragmentary to determine
contents.
Too fragmentary to determine
contents.

P. Yadin 36 (= Papyrus Starcky)’

Language: Nabataean Aramaic.

2" December / 16
Apellaios and 4"
December, 127

21 February / 6
Dystros, 128

5™ April / 15%
Xandikos, 128

16" April / 26"
Xandikos, 128

19" June / 13" Daisios,
130

11" September / 24"
Gorpiaios, 130

11" September / 24"
Gorpiaios, 130

17" November / 1%
Dios, 130

Undated.

o™ July, 131

o™ July, 131

c. July, 131 (?)

19" August / 1%
Gorpiaios, 132

c. August / September,
132 (?)

Unknown

Unknown

Subscriptions: 1 Jewish Aramaic signature, traces of another (script indeterminate).
Scribe: Unknown.
Date: 58-67 C.E.”®
Document form: Double.™ A substantial part of the inner text is missing.”

This document is a renunciation of claims. Bannai and Nikarchos had borrowed money

from Isimilik, who eventually issued a writ of seizure on their property. Fifteen and a half

72 First published by Starcky (1954). The three fragments that make up this document were rearranged and
an updated version given by Yardeni (2001).
3 Although the document itself is undated, its date may be calculated from a reference to an earlier agreement
within the papyrus (which is given in the form of Babylonian month, regnal year).
™ In double documents, the text was written out twice on the page. The top (the inner text) was then rolled
up and tied before witnesses. This was originally meant to act as authentification of the outer (i.e. the lower,
still visible) text, though the inner text is often extremely abbreviated. See Lewis (1989: 6-10) for an excellent

overview of double documents.

5 See Yardeni (2001: 124-125) for details.
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years later, when Bannai and Nikarchos had both died, Eleazar, their heir, redeemed the
writ of seizure and paid off the remaining debt. P. Yadin 36 was then written to confirm

that no claims remained.’®

The inclusion of this document in the Babatha archive is not confirmed. Indeed, Ada
Yardeni, in re-editing the papyrus, explicitly denied its place there as it was not found in
Babatha’s leather purse with the rest of the documents.”” Hanan Eshel relocated it in the
Salome Komaise archive based upon its newly-identified provenance of Nahal Hever,®
though there is little supporting evidence for this in the document’s contents and it is
considerably earlier than the rest of the archive. The palm grove can be identified with the
garden of Nikarchos in P. Yadin 21 and 22, which belonged by that point to the estate of
Babatha’s second husband Judah, son of Eleazar. There is therefore an, admittedly tenuous,
link with Babatha in the internal contents of the document, which is why it has tentatively

been included within this portion of the survey.

With regard to the legal frameworks employed in this contract, Jacob Rabinowitz has
indicated a Talmudic parallel in the treatment of a defaulting debtor.”® In any case,
considering the date it was written, P. Starcky represents valuable evidence for the

operation of law under the Nabataean kingdom.

6 On the nature and contents of the document, see Starcky (1954: 180), Rabinowitz (1955) and Yardeni
(2001: 127).

" Yardeni (2001: 128).

78 Eshel (2002: 171).

8 Rabinowitz (1955: 12): “Under Talmudic law, an unpaid creditor had the right to seize, through judicial
process, as much of the defaulting debtor's property as necessary to satisfy the debt, and, after valuation
(simd) and proclamation (‘akraztd) made by the court, obtain satisfaction of the debt by occupying the
property. A debtor whose property was so transferred by the court to his creditor had nevertheless the right
to redeem the property from the creditor by paying him the amount of the debt for which it was seized. The
right of redemption could be exercised not only by the creditor himself but also by his heirs.” Cf. b. B. Bat
169a; b. Ketub. 100b; b. B. Mesi ‘a 35b; y. Ketub. 11:6.
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P. Yadin 1%

Language: Nabataean Aramaic.

Subscriptions: 7 Nabataean Aramaic signatures (including that of the scribe), repeated on both sides of the
document.

Scribe: Huwaru, son of Awatu.

Date: 8" Elul, Year 23 of Rabbel 11 (93/94 C.E.) (Babylonian day and month, regnal year).

Document form: Double. Inner version is considerably shorter than outer.

This is most likely to be a debenture. The document is split into two main parts. In the first
section, the debtor, Mugimu, acknowledges that he owes his wife, Amat-Isi, 150 selas,
which is to be paid back after two years. This money comes “from the agreement of the
mohar” B! at this time a payment made by the bride’s family on occasion of the marriage,

which was to be repaid when the marriage was dissolved.®? In return for access to these

funds, the husband, Mugimu, mortgages his assets. Abad-Amanu acts as guarantor.

The second part of the papyrus is a statement by Amat-Isi that she agrees to the above loan.
This may mean that Muqimu legally needed his wife’s agreement in order to access the

mohar money; hence this inclusion of Amat-Isi’s attestation.

The debtor, guarantor and creditor are all Nabataean and, once again, the date of the
contract means it provides evidence for the operation of law within the Nabataean

kingdom.

8 The most recent edition of the text may be found in Martone (2005).

8P, Yadin 1, I. 18: 9 7w 7.

82 Originally, the mohar had been a payment in the opposite direction. See Yadin et al. (2002: 171-172) for
an overview of the development and changing meaning of the term.
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P. Yadin 2

Language: Nabataean Aramaic.

Subscriptions: 4 partly legible Nabataecan Aramaic signatures (including that of the scribe), 3 other illegible
signatures.

Scribe: Azur, son of Awatu.

Date: 3" Kislev, Year 28 of Rabbel 11 (97/98 C.E.) (Babylonian day and month, regnal year).

Document form: Double.

This document and the following should be considered together. Both are sale contracts of
what appears to be the same parcel of land, since three of the listed abutters are virtually
identical & In P. Yadin 2, the Nabataean commander Archelaus purchases the land from a
Nabataean woman called Abiadan, daughter of Aptah. The seller is the same woman in P.
Yadin 3, though the purchaser is now Shimon, probably Babatha’s father.2* Why the same

parcel of land was sold twice within a month is unknown.®

The editors of the papyri seem particularly concerned that P. Yadin 2, a cancelled
document, is retained at all or at least that it is retained without being defaced in some way
to show its invalidity.®® There does not, however, seem any reason to suppose that
defacement was a universal practice in the area and we could easily imagine a

conscientious, or worried, seller retaining all the paperwork s/he had for a parcel of land.

8 The western abutter is listed in P. Yadin 2, 1. 4 / 23 as “the houses of Taha’, daughter of ‘Abad-Haretat”
(Pnan7ay N9 RN °n2), while in P. Yadin 3, 1. 4 / 26 it is “the houses of Hunainu, son of Tayim-’llahi, and
the houses of Taha’, daughter of ‘Abad-Haretat” (nn1m72v 192 Xnn °n2) *%81°0 72101 °n2). It is possible the
parcel of land was extended in the second contract (cf. Yadin et al. (2002: 202)) or that some of the houses
on this side of the plantation had been sold in the intervening month. Cotton and Greenfield (1994: 216-217)
identify the date groves that are the subject of P. Yadin 2 and 3 with the land declared by Babatha in P. Yadin
16.

8 Cotton and Greenfield (1994: 217) suggest that Babatha may have received the land as a gift from her
father when she married her first husband.

8 There are multiple reasons why a sale may not proceed. Yadin et al. (2002: 203) suggest that someone,
possibly the son of LTY who appears in P. Yadin 3, I. 43 (cf. I. 16, where his name is also restored) but is
not present in P. Yadin 2, appeared who “had a prior lien against *Abi-‘adan’s property, or to whom ’Abi-
‘adan was otherwise indebted, and blocked the earlier sale.”

8 They point to X Hev 69 (130 C.E.), a cancelled Jewish marriage contract which had lines drawn through
it, as an example of such defacement (see Yadin et al. (2002: 202)).

36



Water rights are conceived as part of the property in both documents, as they are in P.
Yadin 7 and 42, and in X Hev 64. This is not a habit specific to the Nabataean kingdom; it
is paralleled in other parts of the Roman Empire and in Jewish sources.®” A reference to a
leasing tax payable to the king is also included in both papyri.2® Indeed, the near-identical
form of the two contracts, together with the extremely similar X Hev 2, also written in
Nabataean Aramaic and dated to c¢. 100 C.E., does suggest that there may have been a
standard model for such sale agreements in the Nabataean kingdom. These papyri thus

provide us with invaluable evidence for sales practice under the Nabataean monarch.

P. Yadin 3

Language: Nabataean Aramaic.

Subscriptions: 7 Nabataean Aramaic signatures (including the scribe).

Scribe: Azur, son of Awatu.

Date: 2" Tebet, Year 28 of Rabbel 11 (97/98 C.E.) (Babylonian day and month, regnal year).
Document form: Double.

See above for comments. The primary difference between the two contracts, aside from
the new purchaser, is that Abiadan now acts with a son of LTY, whereas in P. Yadin 2 she
acted alone. Furthermore, the specific hours and days for irrigation of the property are
detailed in P. Yadin 3, in contrast to the previous contract which simple states the rights in
general.® These differences, however, have little impact on the observations made above

about sales contracts in the Nabataean kingdom.

87 On sources from elsewhere in the Empire, see Cotton (1995a: 193-194) and Cotton and Yardeni (1997:
215-216): these include two documents from Kurdistan from the first century B.C.E (P. Avroman IA (88
B.C.E.) and P. Avroman IIA (22/21 B.C.E.), the Tablettes Albertini (FIRA Il 139, Il. 5-9), and multiple
Egyptian papyri. On the Jewish sources (m. B. Mesi ‘a 103D, cf. t. B. Mesi ‘a 9:2; ¢. Mo ‘ed 1:2 and b. B. Bat
12b), see Yadin et al. (2002: 6); cf. Cotton (1995a: 194) for an overview of this subject and directions towards
further literature.

8 See Cotton (1997b: 256): “By 19 November and 18 December, the respective dates of P.Yadin 2 and 3,
the lease-rent (»1ox) due for the current year has not yet been paid. However, now that the date grove is
changing hands, the lease-rent ought to be divided between seller and buyer.” Cf. Yadin et al. (2002: 228-
229).

8P, Yadin 3, Il. 3-4 / 24-25; cf. P. Yadin 2, 1. 6-7 / 22.
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P. Yadin 4

Language: Nabataean Aramaic.

Subscriptions: Remains of 6 Jewish Aramaic signatures; remains of Nabataean Aramaic scribal signature.
Scribe: Azur, son of Awatu.

Date: Unknown, though the regnal Year 28 of Rabbel Il (97/98 C.E.) is mentioned.

Document form: Double (inner text has not survived).

The papyrus is extremely fragmentary, making it difficult to determine its nature. In their
edition of the papyrus, Yadin et al. suggest it is a possible guarantor’s agreement, based
upon the restoration of 27w, “guarantor,” in I. 12.%° The possible guarantor was acting in
the purchase of a plantation. One of the principals may be Jewish, if the restoration of the

name Yehoseph is safe, though this is far from certain.®*

The scribe employs conventional terms and formulae that are also found in other Nabataean

papyri,® perhaps suggesting some affinity with other contracts written in this era.

Unfortunately, the fragmentary state of this papyrus means that we can say little more on
its contents and legalities. This is the last papyrus in the Babatha archive which dates to

the regnal era; those that follow were written after the Roman conguest.

P. Yadin 31

Language: Greek.

Subscriptions: Remains of Jewish Aramaic and Greek attestations; remains of five Jewish Aramaic
signatures.

Scribe: Unknown.

Date: c. 110 (?) (seems to be dated by provincial and consular year).

Document form: Double.

The text is so fragmentary that little can be said about the contents of this document.

% Yadin et al. (2002: 245).
%1 The restoration in I. 12 may be either 7o5[r] or qo3[2]: see comments in Yadin et al. (2002: 245).
92 See comments in Yadin et al. (2002: 246).
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P.Yadin5

Language: Greek.

Subscriptions: Remains of Greek and Jewish Aramaic signatures on the verso; these presumably
corresponded to the 7 witnesses whom the scribe listed at the end of the document on the recto.

Scribe: Unknown.

Date: 13" Daisios, 110 C.E. (Macedonian day and month, consular year, provincial year).

Document form: Simple.

Aside from the fragmentary P. Yadin 31, whose date is in any case uncertain, P. Yadin 5
is the first document that we possess from the Roman era. It is a deposit contract. Joseph,
son of Joseph, has on deposit to his nephew’s credit the sum of one thousand, one hundred
and twenty ‘blacks’ of silver.®® The nephew is Jesus, son of Jesus, who would become
Babatha’s first husband, hence the presence of the document in this archive. Joseph seems
to owe this money to his nephew because of the, presumably recent, death of his brother
(Jesus’s father); Joseph mentions in the papyrus quite extensive assets that belonged “to
your father and me.”%* Lewis posits that the brothers were in business together and that,
after his brother’s death, Joseph totaled up his brother’s share and acknowledged the ‘debt’
to his heir, Jesus, in the present document. Jesus’ mother has apparently also been repaid

the amount of her dowry.

The deposit was an extremely flexible form of contract, used in both Hellenistic and Roman

times in Egypt for a variety of purposes.®® The reference to a double penalty in the upper

9 Lewis (1989: 36) discusses this currency, though see most recently Goldenberg (2007) on the nature of
these ‘blacks’.

% See P. Yadin 5, Frag. a, col. i, Il. 7-13: “that you have with me a thousand and a hundred twenty “blacks”
of silver as a deposit of all the assets of silver, contracts of debt, investment in factory, value of figs, value
of wine, value of dates, value of oil and of every manner [of thing] small and large, from everything which

was found [to belong] to your father and me, between me and him” (&x[ei]lv oe map” €ulol &pyvpliov
vé[Aavag]  xeihia kal [¢]katov elkoor mapadrikn[v] mdviwv Q[napxo;v—] twv kol &[plyvpiov xai
x[dpoypdowv d@[tJAfuatos kali dlamdvne épyaotnpiov kol tewufic [0JAOVOwV kali] Tewfig oivou kal
tewfic potvikoc kai te[1Jufic éAatoy kai &k mavtdg TPéTOL UelKpoD Kal ueydAov ék mavTw[v] OV e0pédn
natpel ofo]u kai pot peta&d pov kai a[v]tod). Such a range of assets does seem to fit the hypothesis of a
business association rather well.

% Disguising dowry payments is one of the most frequently cited examples of the variety of uses for the
deposit form. Cf. BGU | 114 recto, col. i, Il. 5-13: a Roman prefect in A.D. 117 stated in his judgement, “We
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half of the document may perhaps be due to Roman influence: Lewis observes that, in the
Egyptian papyri, such a penalty (presumably demanded if the deposit is not repaid upon
request) is not attested before the Roman period.®® He also, however, notes that there is a

Biblical precedent of a double penalty for certain violations.®’

The Greek language of the document does not necessarily represent a choice on the part of
the parties. It is possible that this was a translation, which might be confirmed by the
restoration of [¢]pun[ve]i[a], “translation” in 1.1 of Frag. a, col. .28 As such, the original
may have been written in either Jewish Aramaic or Nabataean Aramaic, though we might
still, perhaps, see some significance in the fact that someone felt it worthwhile or necessary

to secure a Greek copy.

P. Yadin 6

Language: Nabataean Aramaic.

Subscriptions: The remains of 3 or 4 signatures, possibly in Jewish Aramaic; there may also be traces of 1
or 2 more signatures (script indeterminate).

Scribe: Yohana son of Makkuta (identification based on handwriting).

Date: 119 C.E. (consular year, provincial year).

Document form: Simple.

In this document, Yohana son of Meshullam, from Engedi, agrees to act as tenant-manager
for the lands in Galgala (in Mahoz Eglatain) owned by Babatha’s second husband, Judah.%
The scribe’s hand is the same as that of P. Yadin 9, the subscription of P. Yadin 22 and P.

Yadin 8, which is written in Jewish Aramaic; it is on this basis that he is identified as

know that the deposits are dowries” (vooDuev 6t1 ai mapakatadijkal mpoikég eiowv). Roman soldiers
disguised their wives’ dowries in the form of deposits as they were not legally allowed to marry.

% Lewis (1989: 40); cf. Taubenschlag (1955: 349-350).

9 Exodus 22: 4-9, cited in Lewis (1989: 40). The examples here, however, relate to theft, damage to property
and disputed ownership so they may not provide the best comparison for failure to repay a loan on demand.
% Lewis (1989: 39). Lewis also points to the many Semitisms in the Greek as support for this.

9 Mahoz Eglatain (pn%v 1) should be identified with Maoza (Mawlax) and Mahoza (xmirn); see Cotton
and Greenfield (1995).
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Yohana, son of Makkuta.'® The principals are both Jews yet it should be noted that the

contract is written in Nabataean, rather than Jewish Aramaic.

It should be pointed out that this is the first Aramaic document we have that was written
in the Roman era. The most obvious change is in dating conventions. This might simply
have been changed out of necessity; the date is now rendered by reference to the consuls
and the provincial year, rather than regnal year. Other than this, there are no obvious

‘Romanisms’ upon which to pick up.

P. Yadin 710!

Language: Jewish Aramaic.

Subscriptions: 7 Jewish Aramaic signatures.

Scribe: Uncertain; possibly an unknown son of Shimon.%?

Date: 24" Tammuz, 120 C.E. (consular year, imperial year, provincial year, Babylonian day and month).
Document form: Double.

This extremely well-preserved papyrus is a deed of gift in which Babatha’s father, Shimon
son of Menahem, gives all his property in Mahoza to his wife,’% Miryam daughter of
Yoseph.1% While this is termed an “eternal gift,” Shimon retains all rights over the property
until he dies and Miriam only gains possession upon his death.1®® Much of the document
is concerned with detailing the property in question, including their irrigation periods,%

and stipulating Miriam’s rights to the gift. The gift is given on condition that Miriam

100 Whose name is found in P. Yadin 8, I. 10, P. Yadin 9, |. 13 and P. Yadin 22, I. 34.

101 Original publication: Yadin, Greenfield and Yardeni (1996); cf. Yardeni (2000a: 93-102), with an English
translation in Yardeni (2000b: 45-49).

102 The remains of the last signature (l. 79), belonging to a son of Shimon, are in a similar hand to that of the
rest of the document; it is on this basis that the scribe is tentatively identified. See comments in Yadin et al.
(2002: 75).

103 The terms Mahoza and Mahoz Eglatain both appear in this document. See n. 99 for comments on place
names.

104 As in P. Yadin 2 and 3, irrigation rights are conceived as part of the property. See comments on these
documents for further details.

105 Yaron (1992: 45), supported later by Rivlin (2005: 165) defines this as a ‘gift of one in good health’,
Cotton (1996a: 410) as a “gift after death’. See Yaron (1960: 1) for a useful twofold division of these kind of
documents, similar types of which are found in Talmudic, Egyptian and Roman law.

106 See p. 37 for comments on the inclusion of irrigation periods.
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remain his wife and continues to attend to his needs until his death.%” Shimon also specifies
that Babatha, their daughter, should have the right to reside in the horreum, which is part
of the property gifted, if she is widowed and has no husband. This right is withdrawn in

the event that she remarries.1%8

The editors of the 2002 publication note that the composition, format, scribal tradition,
appearance and language of this document resemble the other Nabataean papyri found at
Nahal Hever,'% and indeed these are referred to extensively in their commentary on the
document. The scribe also frequently uses Arabic terms. The document therefore seems

quite firmly situated in its Nabataean locale.

Cotton and Greenfield suggested that the reason for drawing up this deed of gift might
have been Babatha’s recent marriage to her first husband, Jesus. They speculate that at the
time Shimon also drew up a (now lost) deed of gift that granted Babatha the orchards she
later declares in the census.!® Shimon then went about providing for his wife in the event
of his death; hence the present document.!!! This implies that she would not have been
provided for had he not drawn up this contract. In other words, the law of succession did
not automatically allow a wife to inherit her husband’s estate.!!? This did not, in fact,
contradict Jewish law, though other features of the apparently operative inheritance law

have been thought to do just that.!t3

W7 P Yadin 7, Il. 28-29 / 62-63.

108 The clause guaranteeing Babatha a widow’s residence has a specific parallel in t. Ketub. 11:7, although,
unlike this document, the Toseftan passage contains no prohibitions against the daughter bringing in a second
husband.

109 Yadin et al. (2002: 73).

10 In P. Yadin 16; cf. Cotton and Greenfield (1994: 217-218).

111 Cotton and Greenfield (1994: 218).

112 See Cotton and Greenfield (1994: 220).

113 In particular, the law of succession in these documents, “differs from Jewish law in preferring the claims
of the man's brother or his brother's children to those of the daughter: Jewish law prefers the claims of
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P. Yadin 8

Language: Jewish Aramaic.

Subscriptions: 5 Jewish Aramaic signatures (including that of the scribe), 1 Greek signature.

Scribe: Yohana son of Makkuta (identification based on handwriting).

Date: 3" Tammuz, 122 C.E. (consular year, imperial year, provincial year, Babylonian day and month).
Document form: Simple.

This is a contract concerning a sale or purchase of two animals, a donkey and another
female animal. The transaction takes places between two brothers: Yehoseph son of

Shimon, and another son of Shimon whose name has unfortunately been lost.

There are gaps at crucial points in the papyrus which has led to some debate over its exact
nature. Its contents, in brief, are as follows: Yehoseph confirms receipt, though whether
this is of money or the animals is not entirely clear, and that nothing else is owed on the
transaction. There is what looks like the remains of a defension clause in 1.7 (the line is
fragmentary); these clauses were generally undertaken by the seller, guaranteeing to clear
the purchases from any future claims. The contract also includes a penalty clause, in which
Yehoseph undertakes to pay a penalty should he rescind on his obligations, though we are

not sure of the sum to which this penalty would amount.!4

Although the papyrus is clearly written from Yehoseph’s perspective,'!® there has been
some controversy over his exact role in the transaction. The editors of the 2002 publication
believed that he was the purchaser and thus in this contract bought the animals in question
from his brother.1!® This interpretation has been challenged by Hillel Newman, who argues

that Yehoseph is in fact the seller. This is primarily based upon the existence of the

children, whatever their sex, to those of the man's brother or his brother's children” (Cotton and Greenfield
(1994: 220)). This will be covered in more detail in the entry on P. Yadin 19 (pp. 67-69).

114 1t appears that Yehoseph would have to pay the full value of the animals plus an extra sum (ll. 8-9).

115 The contract starts out by being written in the third person (ll. 1-4) before shifting to the first person (ll.
5-9).

116 yadin et al. (2002: 109); hence their labelling of this papyrus as a ‘Purchase Contract’.
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defension clause at 1.7: these are paralleled by similar or identical clauses in other
documents from the Judaean desert, though all these are sales contracts, written from the
perspective of the seller.!!” Newman’s re-reading is a convincing one that makes rather
good sense of this fragmentary document. It may therefore be preferable to view Yehoseph

as the seller.

A couple of further points on the papyrus should be noted. First, the sales tax mentioned
in 1.9, which previously had been payable to the Nabataean king, was now payable to
Caesar.® This appears to be a very simple, direct substitution: Caesar has taken Rabbel
II’s place.*® The simple form of the document is also notable since, as Yadin et al. observe,
“most sales of real property were recorded in double documents.”*?° Like P. Yadin 7, this
document is also formulaically similar to Nabataean Aramaic documents; indeed, while
the scribe, who is identified on the basis of his handwriting,?! here writes in Jewish
Aramaic, the other documents he is known to have penned are written in Nabataean

Aramaic.'?2 This might help explain the affinity to the Nabataean documents.1?3

117 See Newman (2006: 332-333), which includes references to the comparable documents (e.g. P. Yadin 2,
II. 10-11 / 32-33; P. Yadin 3, Il. 11-12 / 35-36). Newman (2006: 332) notes that in the Greek contracts P.
Yadin 21 and 22, the ‘purchase’ and ‘sale’ of a date crop respectively (on the disputed nature of these
documents, see their respective entries on pp. 71-74), such a phrase is only found in the latter document,
written from the perspective of the vendor (cf. P. Yadin 22, Il. 20-25). Despite the language variance, this
pair of contracts and the lack of a defension clause in that of the ‘purchaser’ does provide food for thought
on P. Yadin 8.

118 It should be noted that Newman (2004: 247-251) has argued that this is in still part of the penalty clause.
Thus, payment would only be made to the emperor in the event that Yehoseph fails to honour the terms of
the contract.

119 The payment under the Nabataean kingdom is evidenced in P. Yadin 2, 1.15/ 40 and P. Yadin 3, |. 18 /
45-46.

120 yadin et al. (2002: 109).

121 See Yadin et al. (2002: 110; 117).

122p Yadin 6 and 9. He also subscribed P. Yadin 22 in Nabataean Aramaic.

123 For more details on this, see the commentary in Yadin et al. (2002: 109; 115-117).
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P.Yadin9

Language: Nabataean Aramaic.

Subscriptions: 2 Jewish Aramaic signatures, 2 Nabataean Aramaic signatures (including the scribe). Possible
remains of another Jewish Aramaic signature.

Scribe: Yohana son of Makkuta (identification based on handwriting).

Date: 122 C.E. (consular year, provincial year).

Document form: Simple.

The fragmentary state of this document makes it somewhat difficult to comment on its
exact nature. Yadin et al. suggest it may be a waiver of claims, since it “is not formulated
in the usual manner of sale contracts,”'?* despite explicit reference to a sale.!?® The
suggestion is based upon 1. 6, where it is stated that “nothing whatever ... remains of mine

with you.”1%

As for P. Yadin 8, Newman has suggested a different reading of this document based on a
comparison with the former contract.*?” He argues that this is, in fact, a sales contract
written from the perspective of the vendor, though not for a parcel of land, as Yadin et al.
suggested.?® In his interpretation, |. 6 is part of the defension clause.'?® This is a perfectly
plausible reading but we cannot escape the fact that the papyrus is so fragmentary that a
degree of uncertainty about the contents and nature of the document is somewhat

inevitable.

As in P. Yadin 8, payment to Caesar is stipulated in I. 9. This appears to confirm the

hypothesis that the emperor had simply been substituted into this pre-existing formula.t

124 yadin et al. (2002: 268).

125P Yadin 9, 1. 8: “and all the costs of these purchases” (7778 X127 "7 227).

126 p_yadin 9, I. 6: oy7an oy *5 R/R7y ®91. The meaning of &7v/&7y is somewhat unclear, hence the italics
(which are not mine: see Yadin et al. (2002: 273)); cf. Yadin et al. (2002: 275-276) for possible solutions.
127 Newman (2006: 334-335).

128 yadin et al. (2002: 268).

129 See the entry on P. Yadin 8 for further discussion (pp. 43-44).

130 For p. 44 for further comments on this substitution in P. Yadin 8.
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P. Yadin 10!

Language: Jewish Aramaic.

Signatures: 5 Jewish Aramaic signatures are partially preserved (including that of the scribe and groom).
There are traces of one further signature, also in Jewish Aramaic.

Scribe: Judah, son of Eleazar Kthousion.

Date: 3 Adar, year unknown (Babylonian day and month, consular year (names missing)).

Document form: Double. Inner text is missing.

This is Babatha’s marriage contract to Judah son of Eleazar Kthousion, her second
husband.'3? The date is unfortunately uncertain. It has been suggested that it was written
prior to 125 C.E., since Judah acts as Babatha’s guardian in documents written that year.'*?
There does not, however, seem any reason to assume that they had to have already married
by this point, and indeed Judah is not styled as Babatha’s husband in the relevant
documents — the first time he appears as such is in P. Yadin 17, written on 21% February
128 C.E. The date must, therefore, remain open to review. What is confirmed, however, is
that this Jewish Aramaic contract was written firmly within the Roman period. Of further
note is the fact that Judah himself was the scribe of this document: this is the only papyrus
within the two archives where we can confirm that one of the parties was the writer.** The

decision not to hire a professional scribe to write this contract will be discussed in more

detail in the Chapter Two.%%

This is labelled by Yadin et al. as “one of the earliest Jewish marriage contracts known to

us.”**® Indeed, its Jewish character has gone undisputed, something of a rarity with regard

131 Initial publication: Yadin, Greenfield and Yardeni (1994). Yadin also gave details and discussion of the
text in Yadin (1962: 244-45) and (1971: 237-39).

132 Yadin, Greenfield and Yardeni (1994: 77) thought that the amount of Babatha’s dowry, 100 selas,
confirmed that this was her second marriage, since it was believed to correspond to the rabbinic amount set
for widows and divorcees (cf. Yadin et al. (2002: 119)). Friedman (1996: 56-61) and Safrai (1996) have both
demonstrated that this argument is in error but it is not disputed that this was indeed Babatha’s second
marriage.

133 P, Yadin 14, Il. 22-23 and P. Yadin 15, Il. 31-32. Lewis (1989: 58) stated that this was a duty “normally
performed by a woman’s husband.”

134 There does not seem to have been any requirement for the groom to write the ketubba personally: see
Friedman (1996: 60).

135 See pp. 104-109.

136 yadin et al. (2002: 119).
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to these documents, to the extent that it is usually labelled as a ketubba.™*’ This is due in

no small part to the contract’s close correspondence with the guidelines for ketubbot as

laid out in the Mishnah, redacted c. 200 C.E.'38

There were six mandatory ketubba clauses laid out in m. Ketub. 4: 7-12. Some of these are
evident in our document and some have been restored within it, though they appear in a
different order from those in the Mishnah. The following are found within the papyrus in
its current state: specification of the ketubba (the amount that was due to the wife on
termination of the marriage by death or divorce) (ll. 6-10.); the promise to redeem a wife
in the event that she is taken captive (ll. 10-11); a clause allowing female children to live
with and be provided for by the husband (so, here, Judah) until their marriage (I. 14); the
clause guaranteeing that, in the event of her husband’s death, the widow may reside in her
late husband’s house and that his estate will provide for her maintenance (1. 15-16). The
two remaining clauses have been restored in the papyrus: the promise that male children
will inherit the ketubba money should the wife predecease the husband (restored at Il. 12-
13); and finally, the pledge of all his property by the husband as surety for the ketubba

(restored at 1l. 17-18). Even without the restorations, the correspondence is striking.'*

1371t is worth noting that the term ketubba is typically used with two meanings: first, it refers to the marriage
contract itself; secondly, to the money payable by the husband to the wife upon dissolution of the marriage
(see Satlow (1993: 133) and passim on the nature of the ketubba more generally). On elements that are often
found in ketubbot contracts, see the list in Yadin, Greenfield and Yardeni (1994: 84): “1) the date and place
of its writing; 2) the names of the groom and the bride as part of the groom’s declaration; 3) the marriage
proposal; 4) the promise to give the bride her due; 5) the mandatory ketubba clauses or ‘court stipulations’;
6) the statement that the document will be replaced; and 7) a statement by the groom that he accepts all the
above provisions.”

138 The contract also contains the term ketubba at I. 5, to which Yadin et al. (2002: 119) point as further
evidence of its nature, though a promise to feed and clothe Babatha “pursuant to your ketubba” (7137527)
does not seem to constitute a statement that the papyrus itself is one such document.

139 As further evidence that these forms were in use in Palestine in this pre-Mishnaic period, Yadin et al.
(2002: 137), in direct citation of Yadin, Greenfield and Yardeni (1994) on which much of their new
commentary is based, point to P. Murabba‘at 20 (117 C.E. (?)) and P. Murabba‘at 21 (undated), “two
fragmentary ketubbot from Murabba‘at ... which preserve slight remnants of these clauses,” as well as to
two Greek marriage contracts from the same site: P. Murabba‘at 115 (124 C.E.) and P. Murabba‘at 116
(second century C.E. (?)).

47



Added to all this is the fact that Judah explicitly takes Babatha as a wife, “according to the
law of Moses and the Judaeans,”**? a statement that should perhaps be contrasted to the
explicit references to EAAnvikog vopog in P. Yadin 18 and X Hev 65, two other marriage
contracts from these archives, written in Greek.}*! There do seem, then, to be definite

choices taken here concerning a marriage contract from a variety of available options.

The dowry should perhaps be mentioned as raising a couple of interesting points. This is
set out in Tyrian tetradrachms, which was compared in the initial publication with the
stipulation iny. Ketub. 1:2 that in Palestine the ketubba must be paid in the currency of the
sanctuary.}*? An equivalency clause is given here, equating the amount to 400 denarii.
While this sum was previously thought to correspond to that set by rabbinic authorities for
widows and divorcees, this has since been disproved; Babatha's dowry is in fact more than
four times the minimum amount.**® This once again emphasises that we are dealing with
an extremely wealthy family, with large amounts of money and property involved in their

transactions.

P. Yadin 11

Language: Greek.

Subscriptions: Greek translation of Judah’s attestation; 7 Greek signatures.
Scribe: Justinus.

Date: 6 May, 124 C.E. (consular year, Roman day and month).
Document form: Double.

This is a copy of a contract for a loan of 60 denarii taken out by Judah, Babatha’s second

husband,'* from Magonius Valens, centurion of cohors | miliaria Thracum. As security,

140 P, Yadin 10, I. 5: x7["]71 mwin 3[>70]. See Yadin et al. (2002: 132-133) for comments on this phrase.

141 P, Yadin 18, I. 16 / 51; X Hev 65, Il. 9-10. See the respective entries on each of these documents for
further discussion (pp. 62-66, 90-93).

142 yadin, Greenfield and Yardeni (1994: 90, n. 44).

143 See n. 132 for further details and bibliography.

144 1t is unclear whether the couple were married at this point.
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Judah hypothecates a courtyard in Engedi, which is uniquely described in this document
as a “village of lord Caesar.”'*® The courtyard belonged to his father but was entrusted to
his care;*® indeed, he confirms explicitly that he has from his father permission to
hypothecate and to lease out the property.}4” That this is a copy is evident from the fact
that Judah’s acknowledgement is given in Greek and marked as a translation. Magonius

Valens may have kept the original.

In the terminal clause, the contract is termed a lease (uicOwotg) though this may perhaps

be explained as a standard scribal phrase;'*® there seems little doubt that the document is a
loan. Semitic custom may be detected in the description of the abutters to the courtyard,

where, as per tradition, the east is placed first.

Of particular note in this document is the amount that Judah borrowed. This was initially
written as 40 denarii; it was then crossed out and the sum of 60 denarii inserted above.
Lewis thought that this was a “usurious squeeze” on Judah: so, in addition to the interest
rate specified within the papyrus, Magonius Valens was thought to have added an extra 20
denarii to the sum to be repaid from the start of the arrangement.**° This is possible, though,

as Lewis himself observes, would mean that Judah was in dire need of money to accept

145 P, Yadin 11, I. 1/ 13: xdun kupiov Katcapog.

146 While Lewis (1989: 42; 83; 89) believed that this same courtyard was referred to in both P. Yadin 19 and
20, Cotton (1996b) has demonstrated that the courtyard in P. Yadin 20 is different from that referred to in
this document and P. Yadin 19.

147 See P. Yadin 11, I. 4 / 16-17: [the courtyard] “whereof | have from the said Elazar trusteeship to
hypothecate and to lease out” (g &xw émitpomnv Onoti0évar ka[i &ylueBo[iv malpd o0 adtol EAald[po]v).
148 |_ewis (1989: 41-42) points out that earlier in the document (1) Judah is claimed to have had his father’s
permission to “hypothecate and lease” the property and (2) immediately before the document is termed a
lease, the scribe wrote “the standard right-of-execution clause which he had doubtless written many times

before in both leases and loans”. The term can therefore be attributed to scribal influence.
149 | ewis (1989: 41).
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these terms;**® a not entirely implausible state of affairs considering that he later seems to
have borrowed money from his wife, Babatha, in P. Yadin 17. Nevertheless, we should
perhaps be cautious here. It is also possible that Judah simply changed his mind while the

contract was being drawn up and requested a larger loan, which the centurion provided.

This document represents the first direct interaction we see of the locals with their Roman
rulers. Notwithstanding the possible usury, it appears that there were at least reasonable
relations between locals and the army in this initial period, even if this was motivated by

economic factors.

P. Yadin 12

Language: Greek.

Subscriptions: 4 Nabataean Aramaic signatures, 1 Greek signature.

Scribe: Unknown.

Date: Between 27" February and 28™ June, 124 C.E. (Roman day and month, consular year).5
Document form: Double. Inner version is shorter than the outer.

This document is the first in a series which refer to Babatha’s disputes with the guardians
of her orphaned son, Jesus. ™ It is a copy of part of the minutes from the council meeting
in Petra at which two guardians were appointed for Jesus: Abdodbdas son of Ellouthas,
and John, son of Eglas. Jesus is described as a Tovdaiog in this document — this is the only

case in which any of the people in the documents are specifically designated Jews.

150 |_ewis (1989: 41). See also Satlow (2005: 59) who observes that Judah seems to be “perpetually strapped
for cash.”

51 The month is lost but possible restorations are limited, giving us this range of dates: see Lewis (1989: 50)
for comments.

152 For a detailed assessment of the interaction between Roman and provincial laws in this series of
documents, see Chuisi (2005); also Cotton (1993a).
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We learn from the document that the original minutes were displayed in the temple of
Aphrodite at Petra. Thus, these records were obviously made publically available and

people were able to commission copies, as Babatha appears to have done.

The appointment of two guardians has often been attributed to local custom, since “Greek
and Roman practice was normally content with a single guardian,”*®® though Tiziana
Chiusi has pointed out that the number was not legally fixed in Rome.>* These positions
are not, perhaps, incompatible: appointing two guardians, while not strictly in line with
Roman convention, did not contradict Roman law. Cotton has noted that the appointment

recalls the Roman institution of tutoris datio by a magistrate,*>® though it is not clear why

the PouAn, instead of the municipal magistrates, should appoint the guardians or whether

this action was a result of local or Roman administrative procedures.**® Indeed, our scant
knowledge of the administrative organisation of Petra at this time somewhat hinders further

comments on the manner in which this appointment was made.

This is the only time we find an action of the PouvAr; within these two archives. No

complaints appear to be taken to this body; Babatha, in her disputes with the guardians

whom it appointed, instead seems to go straight to the Roman governor.

153 | ewis (1989: 48).

154 Chiusi (2005: 107).

155 Cotton (1993a: 95). She further comments on the application of Roman legal forms in the document and
the fact that Babatha does not seem to have been aware of any of the Jewish practices regarding guardianship
and an orphan’s mother (Cotton (1993a: 100)).

156 See Lewis (1978: 110) for a brief discussion of this appointment, who suggests that the practice may not,
in fact, be quite so unusual despite the lack of attestation (cf. Ulpian, Edict, Book 36 (Digest XXVII. 8.1.pr.));
cf. Chiusi (2005: 107-108). See also Isaac (1992: 64) on why this was decided at Petra rather than the closer
town, Rabbath-Moab.
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P. Yadin 28-30%’

Language: Greek.

Scribe: Unknown.

Date: Unknown.

Document form: Three single documents.

P. Yadin 28-30 are three near-identical copies of a Roman formula. This was an actio
tutelae, written in Greek, though presumably copied at some point from a Latin original.1*8
They are often compared with the example formula on deposit given in Gaius, Institutes
IV. 47. The papyri are undated and while Lewis’ suggestion that they were prepared for
Babatha at the time of her dispute with Jesus’ guardians is plausible,™® it remains rather
unclear exactly how they fitted into this framework.!®® Indeed, from a perspective of
codified Roman law, Babatha probably would not have had the right of recourse to an actio

tutelae.

A couple of oddities in these papyri need to be emphasised: first is the fact that three copies
were found in Babatha’s purse. This seems to indicate that they were not used — otherwise
why would all copies have remained among her paperwork for the excavators to find?
Secondly, while P. Yadin 28 and 29 were drawn up by the same person, Lewis observes
that P. Yadin 30 is written in a different hand.'®! Babatha therefore appears to have
commissioned one person to write two copies, then another to write a further. Finally, how
Babatha procured this formula is a source of particular interest since it may attest to the

presence of legal advisors in the province and, at the very least, indicates the availability

157 Initial publication: Polotsky (1967).

158 This may have been from the provincial edict or from a Greek handbook of formulas: for the former view
see Seidl (1968: 348); Norr (1995a: 89) (cf. Norr (1998: 322)) and (1999: 269-270)); for the latter, see
Biscardi (1972: 140-151).

159 |_ewis (1989: 118).

160 This will be discussed in detail in the Chapter Three (pp. 139-155).

161 |_ewis (1989: 118).
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and the use of Roman legal forms. All these issues will be discussed in detail in the Chapter

Three.162

P. Yadin 13

Language: Greek.

Scribe: Theénas, son of Simon (identification based on handwriting).
Date: Second half of 124 C.E.

Document form: Simple.

This is a copy of a petition Babatha submitted to the Roman governor, Julius Julianus, in

which she complains about the actions of the guardians appointed in P. Yadin 12.

The text is fragmentary, but we learn that Babatha believed Abdodbdas and John were
paying her an insufficient amount for her son’s care. Joseph, probably her late-husband’s
brother,'®3 is also mentioned in I. 8, though we are unsure in what connection. Babatha
appears to ask the governor to takes steps to remedy the situation, though we are unsure
exactly what she requested. Chiusi suggests that she wanted the governor to fix an

acceptable sum for maintenance.'®*

Babatha therefore appears here to be attempting to utilize the authority of the Roman

governor’s court against the guardians appointed by the Petra BovAr|. There is consequently

a shift in authority. Whether she could have chosen to go to the fouvAn on this matter is

unknown.

162 See pp. 139-155.
163 |_ewis (1989: 53).
164 Chiusi (2005: 111-112).
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P. Yadin 33

Language: Greek.

Scribe: Unknown.

Date: Unknown.

Document form: Double. Only the top is preserved.

The document is extremely fragmentary and only the top is preserved. It refers to a copy
of a petition, which was to be displayed. The petition would have been appended below

this initial text, but is unfortunately now lost.

The petition is displayed amongst others, “év tai¢ iaBueigl” — an extremely odd word.

Lewis posits a connection with the Aramaic word for orphan: xnan> (yathma), which does
seem to fit rather nicely.'®® Based upon this mention of orphans, he then tentatively assigns
this a possible date of 124-125 C.E.'% and supposes a connection with the complaints of
Babatha against the guardians of her orphaned son. It should, however, be noted that this
could just as well have come later than 125 C.E. if Babatha decided to mount a second
stage of litigation at a later date.*®” A mention of orphans could also refer to her subsequent
litigation against the orphans of Judah’s brother, Jesus. This would mean dating this

papyrus later, in 130-131 C.E.

185 |_ewis (1989: 126).
166 |_ewis (1989: 126).
167 This possibility will be discussed in the Chapter Three (see p. 150).
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P. Yadin 14

Language: Greek.

Subscriptions: 1 Nabataean Aramaic, 2 Jewish Aramaic and 1 Greek signature. A fifth survives but is so
fragmentary that the language cannot be determined.

Scribe: Theénas, son of Simon (identification based on handwriting).

Date: 11" October or 24" Hyperberetaios (=12" October), 125 C.E. (imperial year, consular year, Roman
day and month, provincial year, Macedonian day and month).1¢8

Document form: Double.

In this document, Babatha summons John, son of Joseph Eglas,'®® to appear at the
governor’s court in Petra. Jesus’ other guardian is not included in the summons. Together

with the other summonses in the archive,'’® the papyrus provides evidence of the

napayyeAia procedure in Roman Arabia.

The substance of the complaint is a little clearer here than in the previous papyrus, although
unfortunately the text is still fragmentary at the crucial point. Babatha summons John, “On
account of your not having given ... to my son, the said orphan ... just as Abdodbdas son
of Ellouthas, your collegue, has given by receipt.”*’? It is significant that just one guardian
is summoned in this document, since Babatha deposes both in P. Yadin 15. This may mean
that she only had a dispute with John, while Abdodbdas was paying her a satisfactory
amount. From this document alone, we might indeed conclude that John had failed to pay
anything while Abdodbdas had given her the agreed sum, though the information in P.

Yadin 15, which is better preserved, seems to contradict this.

168 The dating uncertainty is rooted in a discrepancy between the Roman and Macedonian dates: the former
(four days before the ides) would be 12 October, the latter (24" Hyperberetaios) would be 11" October. See
Lewis (1989: 57) for further comments.

189 In this document, he is referred to as John, son of Joseph, son of Eglas (ll. 6-7 / 23: Twdvn Tworjmov tob

’EyAa); this is also used in P. Yadin 15, Il. 3-4 / 18. Elsewhere, however, the name John, son of Joseph Eglas,
or just John, son of Eglas, is employed: see P. Yadin 12, I. 8; P. Yadin 15, I. 33 and I. 37 (in Nabataean
Aramaic); P. Yadin 27, I. 6.

170p, Yadin 23, 25 and 26.

71 P, Yadin 14, Il. 26-29: &1& 6 og wn Se[dwkévar @] v[i® pov + 10 @] adt® dppavd £€ ol
L[] eot. [ JkaBdmep Sédwrev ’A[SSQQ[SSO(g "EANo[u]0a ¢ koAAf[yag oov] &t &moxfig.
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This is the first document in which Babatha has an éritponocg, a term which is used in the
Judaean desert documents for guardians of both women and minors. The function here is
performed by Judah, her second husband, though it is unclear whether the two were
married by this point.1’? The term used contrasts with the Egyptian papyri, in which an
émitponoc was the guardian of a minor, while the koprog would be a woman’s guardian.
This use of a single term is typically attributed to Roman influence, where guardians of
women and children were both designated tutores.!”® This is a plausible enough suggestion,
especially since women do not have guardians in any of the Nabataean or Jewish Aramaic
papyri — it seems to be a feature adopted when the principals wished to make their
documents easier to use in a Roman legal forum or, as is the case here, when the document

is explicitly intended for the eyes of the Roman governor.

On a final note, there is a slight variance between the inner and outer text, in which Cotton

and Eck have found significance.l™ In the outer text, Julius Julianus is referred to as

nyepwv (l. 30), the standard designation of a governor. The corresponding line of the inner

text has a lacuna after the name of Julius Julianus (I. 11), but the name Julianus reappears
two lines later, along with the start of what seems to be the title mapyog (I. 13).1" The
usual translation of this is “prefect,” rather than “governor”. This would be an inappropriate

designation to apply to a senatorial governor such as that of Roman Arabia. Cotton and

Eck take this to mean that two different Julianuses are being referred to here: the one, the

172 He also acts as her guardian in P. Yadin 15, Il. 31-32 and P. Yadin 16, Il. 15-16, 35-36.

173 In the Aramaic subscriptions, a distinction between the two terms is retained. Cotton (1997c: 269)
suggests, working from Wolff (1980: 796-797), that local scribes writing in Greek, “copied from the
proclamations of the Roman authorities,” who, “thinking in Latin, even if writing in Greek, may well have
used the term énitpomog for the two kinds of tutor.”

174 Cotton and Eck (2005: 42-44).

175 The text runs: émi ‘lovMiav[o]D énd[pyov], which Lewis (1989: 56) translates as “before Julianus,
governor.”
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governor; the other, a iudex datus, i.e. a judge to whom the governor had given delegated
jurisdiction — here, in view of the title, they suggest “a prefect of an auxiliary unit stationed
in the province.”!’® While, as the authors point out, Julianus is a common name, | am
unsure whether this can really be put down to any more than a scribal slip. It is worth
mentioning, however, since apart from this possibility we have no evidence in the archives

of any Roman official other than the governor administering justice in the province.

P. Yadin 157

Language: Greek.

Subscriptions: The parties’ attestations in Greek, Jewish Aramaic and Nabataean Aramaic; 7 signatures — 2
are lost, 1 Greek, 4 Nabataean Aramaic.

Scribe: Theénas, son of Simon, AipAdp1og.

Date: 11" October or 24" Hyperberetaios (=12 October), 125 C.E. (imperial year, consular year, Roman
day and month, provincial year, Macedonian day and month).1™

Document form: Double.

This document is written on the same day and in the same hand as P. Yadin 14. It has been
identified as a Greek equivalent to a Roman testatio, a statement made in front of seven
witnesses, who then sign the document. P. Yadin 15 has the requisite number of

witnesses.1’®

Since this papyrus is better preserved than P. Yadin 13 and 14, we are now able to learn
more definite details of Babatha’s complaint. Babatha here deposes both of Jesus’
guardians: John, son of Eglas, and Abdodbdas son of Ellouthas. She claims that they have
not paid sufficient maintenance, proportionate to the income from his money and property

and “commensurate in particular with a style of living which befits (?) him.”*8° She then

176 Cotton and Eck (2005: 43).

17 Initial publication: Polotsky (1967).

178 See n. 168 for comments on the dating discrepancy in P. Yadin 14; the same apply to this document.
179 Cotton (2003: 55).

180 p_Yadin 15, Il. 6-7 / 22: kai pdAiota npog dpeidiav fiv gikov[oa] [..... ad]r@.
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refers to a previous deposition against them, in which she offered to mortgage her own
property if they entrusted her son’s assets to her. The rationale for this offer is her claim
that she would be able to increase the level of interest from the half a denarius per hundred
per month that they have contributed to one and a half denarii per hundred per month. She
then refers to the fact she has summoned John (in P. Yadin 14), “for his refusal of the

disbursement of the [appropriate] maintenance money.”8

In a discussion of the solution that is proposed by Babatha, Chiusi notes that, “a mother’s
offer to encumber her own property with a mortgage in order to get the administration of
the ward’s property is, as far as I know, only found in Roman sources.”*®? The sources
Chiusi discusses are at least a century later than this document, and so, as she herself
emphasises, this does not amount to proof of ‘Romanness’ — it is not certain that Babatha
here sought refuge in a specifically Roman solution to her problem. The compromise she
proposes may be one familiar to her from similar local situations and which eventually
came to be used in Roman law. Alternatively, it may indeed have been recommended by a

Roman legal advisor, perhaps the same person who copied out P. Yadin 28-30.

We also learn from this document that Babatha was illiterate. This is explicitly stated in

her subscription, which was written for her by Eleazar, son of Eleazar. The phrase used is

that Babatha, “did not know letters” — this is a familiar expression from Egyptian papyri.18

181 P, Yadin 15, I. 11/ 28: mepi tfig dnebapyeiog dmoddocws T@v tpopiwv. Lewis adds “[appropriate]” to
his translation in light of the previous statements in the papyri but when taken in conjunction with the
complaints in P. Yadin 14 we might pause to wonder whether John had indeed been paying any money at
all.

182 Chiusi (2005: 128-129).

183 p_Yadin 15, I. 35: 81 t0 avtng un e<i>déva<i> ypdupata. The translation is literal and my own; Lewis

(1989: 61) renders the phrase, “because of her being illiterate.” llliteracy in the archives will be discussed in
more detail in Chapter Two (pp. 100-104). See Greenfield (1993) for a discussion of this phrase in this
papyrus, and directions to further bibliography.
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This contrasts with the fact that she appears to sign P. Yadin 10, %51 v, “on her own
behalf,”8* and no one is described as having written for her. It seems unlikely that Babatha
was just illiterate in Greek, since there was no reason she could not write her attestation in
whatever language she was most comfortable — many of the Greek documents from the
archive have Aramaic subscriptions. The best solution to this contradiction may be in an
appeal to levels of literacy; while she could sign her name in Jewish Aramaic, she could

write little else, including a more extended subscription. 1%

P. Yadin 16

Language: Greek.

Subscriptions: Babatha’s attestation and the prefect’s notation are preserved in Greek translation; 5
Nabataean Aramaic signatures.8®

Scribe: Unknown.

Date: 2" and 4™ December, 127 C.E. (imperial year, consular year, Roman day and month, provincial year,
Macedonian day and month).

Document form: Double. The inner text is considerably shorter than the outer.

The document is a copy of a census declaration filed in the city of Rabbath-Moab.®’
Babatha registers her ownership of four date palm groves in Maoza. Traditional measures
are used to describe the tax paid on the land, which is both in kind and money. One of the
abutters of one property is listed as the estate of Caesar, evidencing the presence of imperial
lands in the area. Judah once again acts as Babatha’s guardian and writes for her, as is

revealed in the subscription.

Babatha obviously had to travel to Rabbath-Moab to make this declaration. This was then

submitted to the cavalry prefect, Priscus, whose subscription is attached and dated two

184 p_Yadin 10, I. 22.

185 See the comments in n. 354.

186 Babatha’s name also appears on the right hand side of the verso, separate from the other signatures.

187 This was probably an official copy: “The handwriting and syntax of the document show a corresponding
superiority to the work of the village scribes of Maoza who prepared the other Greek documents of the
Babatha archive” (Lewis (1989: 68)).

59



days later than Babatha’s original declaration. The document was then displayed in the
basilica of Rabbath-Moab and Babatha commissioned this copy of it. This may have been
necessary to protect her against excessive taxation demands.®® When the copy was made,
only the translations of both Babatha’s and the prefect’s subscriptions were copied out, the
latter in a different hand from the rest of the document.!® This might, perhaps, have been
due to the fact that the attestation was written in Latin and a different person was needed

in order to translate it.

Of note is the fact that the Jewish Babatha swears by the toyn of Caesar — this was
presumably a standard Roman formula but one which she seemingly did not feel under any
compulsion to omit.*% Similar oaths are found in the census returns from the fourteen-year

cycle in Egypt.tt

This document, along with the other land declarations from these two archives, constitute
valuable evidence for how provincials in this area declared property to the Roman
authorities. This, significantly, included agricultural land; in Egypt, from where we have a
considerable amount of evidence, such land was not declared in the census. The papyri

may therefore be valuable more generally for issues of provincial administration.%2

188 See Isaac (1994: 265) “The certified copies held by the declarants, such as Babatha, were valid documents,
showing the taxes assessed by the provincial authorities. They bound both the owner of the property and
those who levied the taxes. It is thus quite possible that they served to protect the owners against excessive
or random demands from the city authorities, who were in a position to impose their own estimation if they
were not shown a valid and up-to-date copy of a declaration.”

189 | ewis (1989: 65).

190 The same oath is found in X Hev 61, . 2, another land declaration, from Salome Komaise’s archive: see
Cotton (1991: 266-267) and Cotton and Yardeni (1997: 178-179) on the oath formula. We find another Jew
swearing an oath by the emperor’s person (not his genius) in CPJ Il 427 (= BGU IV 1068): here, Soteles son
of Josepos, a Jew, affixed an oath by the emperor to the notification of his son's death (101 C.E.). More
generally on Jewish attitudes towards imperial cult, see Noy (2001).

191 See Cotton (1998b: 167-168) for further discussion.

192 See Isaac (1994: 259) on the value of this and passim on the tax system more generally.
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P. Yadin 17

Language: Greek.

Subscriptions: Judah’s Jewish Aramaic attestation; 7 signatures — 1 lost, 6 Jewish Aramaic.

Scribe: Theénas, son of Simon, AipAdp1iog.

Date: 21% February, 128 C.E. (consular year, Roman day and month, provincial year, Macedonian day and
month).

Document form: Double.

The document is, like P. Yadin 5, a loan written in deposit form. Judah acknowledges to
Babatha, here for the first time explicitly stated to be his wife, that he has on deposit from
her three hundred denarii. If he does not repay the amount when requested, he will have to
pay twice as much in addition to damages — there is, like in P. Yadin 5, no date set by
which the loan must be repaid. Babatha has an énitporog for the transaction, Jacob, son of

Jesus.1%3

For comments on the deposit form and the double penalty included in this document, see
P. Yadin 5.1% The latter feature is better preserved in this deposit than the earlier papyrus.
We might suspect that both here and in P. Yadin 5, the deposit form might have been
chosen for its flexibility: the parties to both contracts are family members, and so leaving

the date of repayment open, as the deposit allowed, could have been a desirable feature.

A stipulatio clause is also included at the end of the document, or more correctly a cautio,
the written record of a stipulatio transaction. This was a formal question and answer that
consisted of a formal pledge; in legal terms, it was classed as a stricti iuris and unilateral
contract. It was originally verbal in form, and consisted of a question and answer that had

to correspond (for example, spondes? spondeo.),'*® though this rule gradually became

193 See comments p. 56 for a discussion of terminology in guardianship.
194 See pp. 39-40.
195 See Gaius, Institutes 111. 92.
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more relaxed.’®® The form of the cautio in the current document is, “In good faith the
formal question was asked and it was agreed in reply that this is thus rightly done.”*%" Its
use here, in four other documents in the Babatha archive and one in that of Salome Komaise
are our earliest examples of stipulatio in an eastern province,'®® even though it came to be

used widely in contracts of all kinds across the empire.

P. Yadin 181%°

Language: Greek.

Subscriptions: 2 Jewish Aramaic attestations; 7 signatures — 6 Jewish Aramaic, 1 Greek.

Scribe: Theénas, son of Simon, AipAdp1og.

Date: 5" April, 128 C.E. (consular year, Roman day and month, provincial year, Macedonian day and
month).

Document form: Double.

This is the marriage contract of Judah’s daughter, Shelamzion. In this document,
Shelamzion’s father, Judah, son of Eleazar Kthousion, gives her away to Judah Cimber.2%
This is explicitly stated to be done for her to be a wife to Judah Cimber, “according to the
laws.”?%! The dowry is then stipulated: Shelamzion has brought to the marriage the sum of
200 denarii in the form of “feminine adornment in silver and gold and clothing.””?%? That
the value of this is indeed 200 denarii has been mutually agreed. Judah Cimber

acknowledges that he has received this from Shelamzion’s father, and himself contributes

a further 300 denarii; all this is to be included in the dowry.?®® He then promises to feed

1% For example, languages other than Latin were permitted. Cf. Gaius, Institutes I1l. 93; Ulpian, Sabinus,
Book 48 (Digest XLV. 1.1.6).

7P, Yadin 17, 1l. 38-39: wtiotel nnpwtion kai dvOwpoloyndn [tadlra oltw(c] keA&[c yletvesBar. Also
restored in I. 16.

198 The other instances are found in P. Yadin 18, Il. 27-28 / 66-67, P. Yadin 20, Il. 16-17 / 40, P. Yadin 21,
Il. 27-28, P. Yadin 22, Il. 29-30 and X Hev 65, Il. 13-14.

199 Initial publication: Lewis, Katzoff and Greenfield (1987).

200 Katzoff assumes from his Roman name that Judah Cimber was a Roman citizen (Lewis, Katzoff and
Greenfield (1987: 237)).

21p, Yadin 18, I. 7/ 39: xatd tolg vuoug.

202p_Yadin 18, 1. 8-9 / 40-41: koopiav yyvaikiav év &pylpw Kal xpuo® Kol iHaTIoud.

203 The large amount of money and property involved here once again testifies to the wealth of these people.
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and clothe his wife and any future children, “in accordance with Greek custom / law”

(EAMNVIKG véuw).2%* The dowry is secured upon all of Judah Cimber’s possessions, both

205

present and future,“ and he promises to redeem the contract for Shelamzion whenever

206

she demands;<™® this is presumably equivalent to a promise to repay the dowry upon

dissolution of the marriage.?’ If Judah Cimber refuses to do so, he is liable to repay double

209

the amount.?® The contract concludes with a stipulatio clause,?® followed by the

attestations of both Judahs in Jewish Aramaic.

The contract is remarkable for the multitude of traditions it seems to reflect. Parallels may
be found in Roman, Greek, Egyptian (Demotic) and Jewish law or custom for various
features of the contract. As a result, debate has raged over whether this should be viewed

as a fundamentally ‘Greek’ or ‘Jewish’ document in terms of its operative law.?1

The first point of debate is the £xdoaoic clause in which Judah, son of Eleazar Kthousion,

gives away his daughter. This is extremely common in Greek marriage contracts,?!

204 P yadin 18, I. 16 / 51. In the inner text, this is inserted above the line.

205 The pledging of all possessions as security for the dowry finds a parallel in Demotic (though not Greek)
marriage contracts from Egypt: see Cotton (2002b: 137). Among Greek marriage contracts, only this
document, X Hev 65 and X Hev 69, a cancelled marriage contract from the Judaean desert (130 C.E.), have
this liability clause in which the groom pledges his entire property as guarantee for the maintenance of the
wife.

206 The exchange clause is found in other Aramaic documents from the Judaean desert (see Lewis, Katzoff
and Greenfield (1987: 243, n. 37) for references), while the formula énétav avtov dnaitfioet, “whenever
she may demand it” (P. Yadin 18, 11. 22-23 / 59) is familiar from other Greek papyri: see Wasserstein (1989:
115).

207 ewis (1989: 77).

208 See pp. 39-40 for comments on double penalties.

209 See pp. 61-62 for comments on stipulatio.

210 Katzoff is the most strident of those advocating a Jewish legal framework for the document: see especially
the initial publication (Lewis, Katzoff and Greenfield (1987)) for his views. Wasserstein (1989) was one of
the earliest objectors, who dedicated much of his article to a refutation of Katzoff’s reading; see also the
response by Katzoff (1991). For an excellent, concise overview and bibliography on the disputed nature of
this document, see Yiftach-Firanko (2005: 67).

211 See Méleze-Modrzejewski (2005: 14): the father’s “giving” of the bride (or, in his absence, a close male
relative or the woman herself could do so) is an unchanging aspect of the “legal substance” of Greek marriage

contracts. See also Yiftach-Firanko (2005) for further information about £k8ooig.
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whereas in the Jewish ketubba, it is the groom who takes a wife.?!? Ranon Katzoff,
however, has offered a somewhat different interpretatio Hebraica: if Shelamzion was still
a minor, she would not have been able to be a party to a ketubba. Jewish custom, however,
still allowed her to marry, as long as her father gave her away.?®® This does still leave a
question which persists throughout much of the debate — why was a Greek rather than
Jewish Aramaic document chosen? There is also no corresponding evidence that

Shelamzion was, in fact, a minor.?%*

Controversy has also raged over the meaning of kata tovg vépoug (1. 7/39) and EAAnvikog

véuoc (I. 16 / 51).2%° Lewis thought the reference of the former was to “their customary,

i.e. Jewish, laws,”?!® though this does not seem to be immediately apparent in view of the
multitude of legal traditions reflected in both this document and others throughout the
archive. Interpretation of the second formula has also been far from straightforward. Yadin,
in describing the contract, thought this put it firmly under ‘Hellenic law’.?!” Katzoff
disagreed, suggesting instead that the reference was “only to the provision for support of
the wife and children” and should therefore be translated “in the Hellenic manner.”?*® As

support for this, he argues that there was no provision for support for a wife and children

212 gee P. Yadin 10 for comparison.

213 Lewis, Katzoff and Greenfield (1987: 231). Despite Katzoff’s emphatic stance that the document is
fundamentally Jewish, he admits that, “the dominant diplomatics here are Greek™: see Lewis, Katzoff and
Greenfield (1987: 237-240; citation from 237). See also Katzoff (1995b: 41): “It appears, then, that the
formulary of Hellenistic marriage documents was used by the drafter of this document to clothe basically
Jewish notions as to what ought to be said in a marriage document.” For a contrasting interpretation, see
Wasserstein (1989: 109-113).

214 See Wasserstein (1989: 110): “There is nothing in our document to justify, or for that matter, to make us
feel the need for such an assumption. It is supported by not a single form or feature of our document nor by
any fact stated in it.” Wasserstein goes on to lay out further objections to this interpretation.

215 On what is meant by éAnvikog vopoc, see Wasserstein (1989: 119-120), who suggested that it was “a
koine of private law arising from the amalgam of Greek and oriental institutes.” For an opposing view, see
Lewis (1991: 40-41). Indeed, the exact meaning of this term or, to be more precise, what the parties thought
was meant by it seems to be at the root of the question.

216 |_ewis (1989: 81). Katzoff, in Lewis, Katzoff and Greenfield (1987: 241), agrees.

217 yadin (1971: 246).

218 |_ewis, Katzoff and Greenfield (1987: 240).
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in Hellenic law, and that this phrase does not appear in Greek marriage contracts in relation
to supporting a wife.?'® Both Wasserstein and Geiger have refuted Katzoff’s interpretation,
suggesting that Greek law did in fact require the husband to support the wife and included

provisions to that effect.??°

The dowry, or more specifically, the addition by the groom to the dowry, has also sparked
debate.??! This is one of the elements which Katzoff views as specifically Jewish, citing
the Mishnaic prescription of m. Ketub. 6.3 as evidence of a Jewish requirement for this
additional payment.??? Wasserstein’s comparison with the Roman donatio ante nuptias in
dotem redacta should, however, also be noted.??® This once again seems to leave us in the

position of weighing up conflicting parallels.

A final point: in his rejection of Katzoff’s Jewish interpretation of the document,
Wasserstein argued that this was a secular contract drawn up alongside a ketubba of the
kind Babatha and Judah employed.?** This seems somewnhat unlikely — why, when she kept
her records so meticulously, would Babatha choose to retain the Greek contract and not
the Aramaic??® Or, if the two-document marriage was a standard, why just keep her own
Aramaic ketubba and not her Greek, secular contract? What we seem to have here is a case

of two couples choosing to marry using different kinds of contracts.

219 |ewis, Katzoff and Greenfield (1987: 240).

220 Wasserstein (1989: 108-109) and Geiger (1992). See Wasserstein in particular for examples of such
clauses in Greek contracts. The promise to feed and clothe the wife itself may have been included in Jewish
contracts under the influence of Demotic deeds, though it is a familiar element in Greek marriage documents
from Egypt (see Cotton and Yardeni (1997: 268-269)). The potential number of traditions and influences
here are therefore fairly high.

221 For an overview of the controversy concerning this payment, see Satlow (1993: 139, n. 24).

222 |_ewis, Katzoff and Greenfield (1987: 242).

223 Wasserstein (1989: 114).

224 \Wasserstein (1989: 120-121).

225 |1an (1993: 253) raises similar points.
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It should also be noted that while the contract is drawn up in Greek, in contrast to Judah
and Babatha’s own Aramaic marriage document (P. Yadin 10), both Judah and Judah
Cimber write their attestations in Jewish Aramaic. Moreover, in the subscriptions, the word
used to describe the dowry is 179, a commonly attested transliteration of pépvn,?? whereas
in the main body of the text the terms used are mpoi& and mpocs@opd. This might tell us
something about the different levels of awareness of Greek terms or custom on the part of

the groom and the scribe.

Nevertheless, the linguistic and legal decisions should not be attributed solely to the scribe:
the parties seem to have made a conscious decision about the kind of contract they wanted.
Although Babatha had used Theénas regularly before, Judah could presumably have drawn
up a Jewish Aramaic marriage contract similar to his own if that was what was desired.

The choice of a Greek contract here therefore does seem deliberate.

226 19 is well attested in Palestinian literature. See Friedman (1980: 76-79) for an overview of its use.
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P. Yadin 19

Language: Greek.

Subscriptions: Jewish Aramaic attestation; 7 witnesses — 1 Greek, 6 Jewish Aramaic.

Scribe: An unknown son of Simon.

Date: 16" April, 128 C.E. (consular year, Roman day and month, provincial year, Macedonian day and
month).

Document form: Double. Inner text is mostly lost.??”

In this deed of gift,??® Judah gives his property in Engedi to Shelamzion, half immediately,
half to be transferred to her ownership after his death.??® Included in this was a courtyard
in Engedi, which seems to be the same one Judah hypothecated in P. Yadin 11.2%° He also
offers to register the property in her name with the public officials, or perhaps in the public

archives, should she so wish.?3!

navto kopro kai BERona, “all valid and secure” (I. 25), renders the Semitic expression X721
o°p 2w, which usually concludes a document. The final sentence in which Judah offers
to register the property therefore seems to be a last minute addition, perhaps influenced by
the experience of the census the year before. It is possible that registering land with the
authorities was now thought to be a good guarantee of ownership and therefore worth

offering to do in any transfer of property.

227 The few remaining lines do not correspond to the outer text. We may therefore assume that there was
considerable variance between the two (see Lewis (1989: 86)).

228 ) ewis reads deOn[xInv (I. 4) in the inner text of the papyrus: a “will”. This does not necessarily mean
that we should view the document as a testament, or indeed as “both a deed of gift and a testament,” as
Murphy-O’Connor (1999: 227) described it; see Lim (2004: 366-369) on this. See Katzoff (1990), and the
updated version, Katzoff (1994), for an interpretation of this document in terms of a Jewish legal framework;
Rivlin (2005: 180-182) revised Katzoff’s conclusions, though still interpreted the document as reflecting
Jewish law.

229 There is an oft-cited Biblical parallel to this act in the Book of Tobit 8:21, where the bride’s father gives
Tobit half of his possessions immediately, and promises to him the other half after his death.

230 See Lewis (1989: 83) and n. 146 for further bibliography. It should be noted that since P. Yadin 11 was
written nearly four years earlier, the Roman army had left, hence the change in abutters (cf. Cotton (1996b:
199).

231 Cotton (1998b: 169-70) interprets d1& dnuociov (P. Yadin 19, 11. 26-27) as referring to public archives,
pointing to further references in P. Yadin 20, I. 13/ 35-36 and P. Yadin 24, Il. 4-6. She also suggests this
may be why this deed of gift was written in Greek: so that it could be deposited in the archives.
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At this point, it may be worth outlining the debate over the law of succession in this area
that has been prompted by the various deeds of gift in these two archives. It has been
suggested that these deeds might have been used to circumvent local rules of succession.?*?
It was thought that drawing up a deed of gift for a daughter implied that she would not
inherit in its absence.?2 In this particular case, support for this hypothesis was found in the
fact that in P. Yadin 24, Besas challenges Babatha’s right to hold a date orchard which had
belonged to her husband and threatens to re-register them in the name of Judah’s nephews.
Shelamzion there does not seem to have had any claim on her father’s property; the
nephews appear to have been next in line.?3* This in turn appears to contradict Jewish
inheritance law, which allowed daughters to inherit from their fathers in the absence of a
son.Z® The solution to which parents turned was to dispose of their property in deeds of

gifts, thus ensuring that a daughter would be provided for after their death.

Scholarly opinions on this subject have consequently typically fallen into two camps: those
who argue for a Jewish framework and those preferring one that was local and non-Jewish.
The latter view, as has been laid out above, was mainly promoted by Hannah Cotton in a
series of articles throughout the 1990s.2%® She has since modified her position and now
concedes that the law of succession might not have been completely opposed to Jewish
inheritance rules and that there could have been different reasons to draw up such a deed

% ¢

of gift,*” perhaps to safeguard a daughter’s right to her parents’ “real property” rather than

232 For details on this issue, see p. 42.

233 Cotton and Greenfield (1994: 219).

234 Cotton and Greenfield (1994: 219).

235 Wives would not inherit their husband’s property in Jewish law though nephews did not supersede a
daughter in the line of succession (cf. Numbers 27:8 and m B. Bat 8.2 on the latter point). See Cotton and
Greenfield (1994) and Cotton (1998a) for further discussion of the operative laws of inheritance. Ilan (2000)
has also weighed in on this subject, seeing the deeds of gift in the two archives as circumventing Biblical
law; Rivlin (2005: 182) interprets the documents in line with Tannaitic halakha. For an introduction to Jewish
inheritance law and the place of deeds of gift within the scheme of succession, see Yaron (1992).

236 See n. 44 for a list of these articles.

237 Cotton (1998a: 116-117).
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letting it fall into the hands of her husband.?*® Alternatively, it might simply be a way of
safeguarding a daughter’s inheritance after a second marriage of a parent; thus, Judah
grants Shelamzion his properties in Engedi after marrying Babatha in the expectation of a

new male heir who would compromise her right of inheritance.?®

In any case, it is notable that Judah decided to transfer this property only eleven days after
Shelamzion was married. In some way, her marriage seems to have prompted him to make

provision for his daughter after his death.

P. Yadin 20

Language: Greek.

Subscriptions: Attestations in Jewish Aramaic and Greek. 7 signatures — 4 Jewish Aramaic, 1 Greek, 2
Nabataean Aramaic.

Scribe: Germanos, AipAdprog.

Date: 19" June, 130 C.E. (imperial year, consular year, Roman day and month, provincial year, Macedonian

day and month).
Document form: Double. The inner text differs significantly from the outer.%

In this document, the guardians of the orphans of Judah’s brother, Jesus, concede that
Shelamzion owns a courtyard in Engedi. This is probably not the same courtyard as that
referred to in P. Yadin 11 and 19.%*! The guardians, Besas, son of Jesus, and Julia Crispina,
offer to register the property with the authorities or perhaps in the archives,?*? though this
would be done at Shelamzion’s expense. They also promise to defend her against any
counterclaim on it. As in the other Greek documents from the Judaean desert, Shelamzion

has a guardian representing her in this matter — here, this is her husband, Judah Cimber.

238 See Cotton (2002b: 129-130) for a discussion of this possibility, which also applies to X Hev 64. In a
similar vein, Satlow (2005: 62) suggests that parents gave property to their daughters through such deeds
instead of in their dowry as “it kept the property out of the hands of their sons-in-law.”

239 Cotton and Yardeni (1997: 204).

240 |_ewis (1989: 89) tabulates these differences.

241 See n. 146 on this.

242 This depends on the translation of &1 douncoiwy (. 13) / S1& dnuociwv (Il. 35-36). See n. 231 for
bibliography on the possible existence of public archives.
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The concession is part of an ongoing dispute, documented in subsequent papyri,
concerning Judah and his brother Jesus’ property after they had both died. It had been
assumed that the former must have died at some point between 16" April 128 C.E., when
P. Yadin 19 was written, and 19" June 130 C.E., when the current document was drawn
up. This must, however, be questioned if the courtyard was not indeed the same as that in
P. Yadin 19.2* In that case, Shelamzion’s possession of the courtyard would not have been
dependent on P. Yadin 19, in which she would have received full ownership after her

father’s death. It is therefore not entirely certain that Judah had died just yet.

Lewis suggested that the guardians’ original claim must have been based on the fact that
the courtyard was originally owned by Shelamzion’s grandfather; it was thought that the
guardians were contesting Judah’s original right to dispose of it to Shelamzion.?** This was
based upon the assumption that this was the same courtyard that was the subject of P. Yadin
19, since called into question.?*® This leaves the basis of their original claim open to

interpretation.

It has been suggested that the dispute, in which Judah’s nephews seem to have some claim
on his property, might have arisen from local succession laws.?*® The subsequent
documents relating to the litigation, however, show that it was intended to be conducted
through the provincial governor’s court; hence this might have had some influence on the

formulation of the papyri. This uncertainty about the legal basis on which the guardians

243 As Katzoff (2007: 548, n. 9) points out. In this case, we would have to adjust the dates of Judah’s death
to sometime between 16™ April 128 C.E., when he was definitely alive, and 11" September 130, when P.
Yadin 21 was written, in which it seems obvious that he had passed on.

244 Lewis (1989: 93).

245 See n. 146.

246 See p. 42, 68-69 and 74 for more details.
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were making their claims should, however, be kept in mind when reading the entries on

the following documents relating to this dispute — namely, P. Yadin 21-26.

The title of the female guardian, Julia Crispina, is distinctive. Rather than being given the

usual label within these archives of ér{tponog, she is instead called an énickomnog.24” Unlike

the other women in the Greek documents, she acts without a male guardian and indeed is
able to pursue litigation against Babatha on her own in later papyri.?*® Her name may
suggest Roman citizenship, though whether this had anything to do with what seems to be
a privileged legal position is uncertain. In order for it to have any impact on her ability to
conduct business free from a guardian, in strict terms of codified Roman law, she would
also need to have had ius trium liberorum; Roman citizenship in and of itself would not

have been enough.

P. Yadin 21

Language: Greek.

Subscription: Jewish Aramaic attestation; the remains of 5 Jewish Aramaic signatures, 1 Greek signature
(that of the scribe).

Scribe: Germanos, ABAdprog.

Date: 11" September, 130 C.E. (imperial year, consular year, Roman day and month, provincial year,
Macedonian day and month).

Document form: Simple.

This document should be considered alongside P. Yadin 22. While the present contract is
written from the point of view of the person who, for the time being, we shall call the
‘purchaser’ of the date crop, the following is the corresponding document written from the

perspective of the ‘seller’.

247 See Lewis (1989: 92) and Cotton (1993a: 97) for a discussion of the term. It does occur in various
inscriptions from Roman Arabia and Syria, though its exact meaning is still somewhat uncertain and, in any
case, may not be comparable with the sense in a legal document such as this. In these inscriptions, it is often
connected with religious buildings or temples: see Grainger (1995: 186; 191) for comments and a table of
the relevant inscriptions.

248 In P. Yadin 25.
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There is some divide over how to interpret the nature of these two documents. While Lewis,
in his initial publication, labeled them the purchase and sale of a date crop, Benjamin Isaac
questioned this and raised the possibility that they might constitute a lease of the right to
work the orchard.?*® Later suggestions have tended to combine the two interpretations (to

be discussed below).?*®

In these two contracts, Babatha appears to sell the produce from three date orchards to
Simon son of Jesus, who also had a guarantor — Samouos son of Menahem — for the
transaction. The orchards are labelled as the Pherora, Nikarkos and Molkhaios orchards
and had belonged to Judah. Both this contract and the following state explicitly that
Babatha holds these orchards “in lieu of your/my dowry and your/my debt.”?®! This
appears to refer to her right to reclaim her ketubba money and possibly to the money owed
to her by Judah from P. Yadin 17. The legality of her possession is contested in P. Yadin

23-26.

Amihai Radzyner, in a detailed discussion of the transaction, argues that it is best thought
of as similar to the Hellenistic xaprwveia contracts from Egypt;2®2 a mixture of a sale and
a lease with a strong emphasis on the labour element. The leasing element is attributed to

local law in Israel, 2 which was unfamiliar with sales of unharvested fruit. On this reading,

249 |saac (1992: 75). Lewis (1994: 246) later defended his position against criticism.

250 See especially Radzyner (2005) and Katzoff (2007); Broshi (1992: 233-234) also suggested a share-
cropping arrangement (for comments on the differences between his English and Hebrew analyses, see
Radzyner (2005: 146)).

21 p Yadin 21, 1. 11-12: &vti TA¢ of¢ Tpo{o}ikdg kai <d>@1Afic; P. Yadin 22, 1. 10: &vti tA¢ mpo{o}ikdg pov
Kai O@IATG.

252 Radzyner (2005: 149). Lewis (1989: 94) tentatively points to the possible influence of the Roman concept
of emptio venditio on the decision to draw up two separate contracts for sale and purchase.

253 Radzyner (2005: 152-160) deduces this from comparisons with Tannaitic literature, though states quite
strongly that he believes the Tannaitic leasing laws and bills were rooted in local custom and Oriental law,
rather than that Tannaitic legal rulings influence practice here (Radzyner (2005: 153)). Katzoff (2007: 547)
in contrast argues that in the case of P. Yadin 21, “rabbinic jurisprudence affected Jewish practice.”
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Babatha retains property rights over the dates, though Simon is paid for his labour with
part of the crop. Katzoff reinterprets the contracts entirely in the context of Jewish law and
therefore sees them as “a dodge”; Babatha sold the fruit on the tree so that it would be
interpreted as landed property, meaning she had a right to sell it either for her ketubba /
dowry or for maintenance — the sale of movables, i.e. the already picked dates, would have
been prohibited since they would have been considered the property of the heirs under

Jewish law.2>*

It seems likely that Radzyner is correct in emphasising the labour element, since this
explains the odd fact that Babatha seems to be selling a date crop in exchange for dates.
We should perhaps tend, therefore, towards the later views of this as a contract that
combined elements of sale, lease and labour — whether we see the roots in local, Jewish or

Greek law.

P. Yadin 22

Language: Greek.
Subscriptions: Nabataean Aramaic attestation; 3 Jewish Aramaic signatures survive, 1 Greek signature (that
of the scribe).

Scribe: Germanos, AipAdproc.

Date: 11™ September, 130 C.E. (imperial year, consular year, Roman day and month, provincial year,
Macedonian day and month).

Document form: Simple.

This is the corresponding ‘sale’ contract to P. Yadin 21, written on the same day as its
counterpart. The primary addition to this contract is at ll. 20-25, in which Babatha promises

to protect the ‘buyer’, or worker, Simon son of Jesus, from any counterclaims against the

land; in that event, she will owe him twenty silver denarii.

254 Katzoff (2007: 565-566).
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For further comments on the contents of the two documents, see the entry for P. Yadin 21

(above).

P. Yadin 23

Language: Greek.

Subscriptions: 5 signatures — 1 lost, 3 Jewish Aramaic, 1 Greek. Additionally, the scribe has signed on the
recto.

Scribe: Germanos, son of Judah.

Date: 17" November, 130 C.E. (consular year, Roman day and month, Macedonian day and month — date is
at the end).

Document form: Double.

This document forms part of a series which details the litigation between the guardians of
Jesus’ (Judah’s brother) orphaned sons and Babatha. In this papyrus, Besas, one of the
guardians, summons Babatha before the governor, Haterius Nepos, regarding her seizure
of a date orchard, which she is now said to be holding “by force”?>® and which he claims
belongs to the orphans. This presumably relates to one of those orchards whose crop is
dealt with in P. Yadin 21 and 22. Unlike in P. Yadin 14, where a definite date for the
hearing is specified, Babatha is summoned to Petra “or elsewhere” and ordered to continue

attending until judgement is passed.2>®

While the document implies that the case was to be heard in the Roman provincial court,
under what law of succession Besas makes this claim on the orphans’ behalf remains
uncertain.?’ This was unlikely to have been Roman law. It is therefore possible that the
document demonstrates that provincials expected the Roman authorities to enforce or

adjudicate claims made under non-Roman law.

25 P, Yadin 23,1. 6/ 17: Bia.

256 |_ewis (1989: 57) commented on the specific date in P. Yadin 14: “presumably the present summons was
drawn up after notification of a date certain on the court calendar for the instant suit.” Either P. Yadin 23 was
drawn up without such a notification, or the lack of date might perhaps show a growing awareness of how
Roman legal procedure worked: they would have to turn up and wait.

257 See pp. 68-69 for further comments.
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P. Yadin 24

Language: Greek.

Scribe: Germanos, son of Judah.
Date: Unknown.

Document form: Double.

This document might have been written on the same day as P. Yadin 23, though its
fragmentary state means we cannot be certain. It is certainly drawn up by the same scribe

and has a similar subject matter.?%

Besas here details his grievance against Babatha, whom he deposes. He begins, however,
by acknowledging that Judah registered the date orchards in Maoza in her name “gv 1fj
anfo]ypaoi,” a phrase which Lewis translates as “in the census” but may refer once again
to public archives.?®® Besas then mentions the right of the orphans to inherit the orchards,
“from the name of Jesus, their father.”?®® This may imply that the orchards originally
belonged to Eleazar, and that the fundamental tenet of Besas’ complaint is a challenge to
Judah’s legal right to them, and hence, his right to have registered them in Babatha’s
name.?®! Besas concludes by summoning Babatha to disclose by what right she holds the

orchards and threatens to register them in the orphans’ names if she does not do so.

Besas’ concluding threat is odd, since he had previously acknowledged that the orchards

were indeed registered to Babatha. If this was thought to be proof of ownership,?®? it is

rather strange that he then questions the right by which Babatha retains the orchards and

258 On the evidence for suggesting they were written on the same day and thus stand in a similar relationship
to P. Yadin 14 and 15, see Lewis (1989: 105).
9P, Yadin 24, Frag. a, I. 5. See n. 231 on public archives.

avT®Y).

261 See the entry on P. Yadin 20 (pp. 69-71) for further discussion of this, though the implications of that
papyrus are somewhat unclear.

262 See p. 67 for comments on this.
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threatens to re-register them.?® If the above supposition about the substance of Besas’
claim is correct, then what is here being demanded is actually that Babatha prove by what
right Judah held the orchards. Thus registration might have been proof of legitimate

ownership but it did not in and of itself confer it.

P. Yadin 25

Language: Greek.

Subscriptions: Greek scribal signature; isolated Jewish Aramaic letters from signatures survive on the verso.
Scribe: Germanos, son of Judah.

Date: 9" July, 131 C.E. (consular year, Roman day and month - date is at the end).

Document form: Double.

The document is poorly preserved, meaning that we are left with large gaps in our
understanding of the legal process it describes. Julia Crispina, stated to be acting alone
since Besas is ill, summons Babatha to Petra so that the governor may judge their case.
She acts “pursuant to the subscription of his excellency the governor,”?®* which Lewis
suggests may indicate that Besas had taken the case further since P. Yadin 23 and 24. Since
the papyrus was written about eight months after P. Yadin 23, this is a plausible suggestion.
It does, however, mean that we are missing a copy of the relevant petition by Besas that
the governor subscribed; either Babatha did not have a copy made when it was displayed,
or she lost it.?%> As noted in P. Yadin 19, Julia Crispina acts without a male guardian, the

only woman to do so in the Greek documents in these archives.26®

263 Indeed, if these are the same orchards referred to in P. Yadin 21 and 22, as seems likely, why she does
not state in those documents that she owns them outright? Why claim she holds them “in lieu of my dowry
and my debt” (P. Yadin 22, 1. 10: &vti tfi¢ tpo{ohikdg pov kal 6¢rAfic)? We may have evidence of different
attitudes toward the legal force of registration, though, if so, Besas at least seem to hold internally
contradictory opinions.

264 p_Yadin 25, 1. 6-7 / 33-34: katd thv V[moypagliy To0 kpatiotov fyeudévo.

265 We might perhaps look back to P. Yadin 33, a petition referring to orphans, though there is no way to
confirm whether this did indeed relate to this case.

266 See p. 71 for more details on Julia Crispina.
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Babatha next issues a counter-summons to appear before the governor in Rabbath-Moab.
She complains that she has been falsely accused of using force — this seems to be a
misunderstanding of Big, which perhaps demonstrates a certain lack of familiarity, either
on Babatha or her scribe’s part, with Roman legal terminology. This may be contrasted

with Julia Crispina or her scribe’s apparent comfort in using the term.?®” Finally, she rejects

the legal procedures (ta vopiua), probably of Julia Crispina’s summons (the text is

uncertain at this point). The latter then states she has carried out the legal formalities and
reminds Babatha that she has the option of challenging the orphan’s guardian (Besas)

before the governor if she is unhappy with any of the proceedings.

What comes through very strongly in all three parts of the document is the constant appeal
to the governor’s court. Thus, while we may be unsure in which legal system the dispute
is rooted, or indeed whether it ever actually reached a Roman court, the participants show

no hesitation in invoking the Roman governor in their dealings with their opponents.

P. Yadin 26

Language: Greek.

Subscriptions: 5 Jewish Aramaic signatures.

Scribe: Germanos, son of Judah.

Date: 9" July, 131 C.E. (consular year, Roman day and month — date is at the end).
Document form: Double.

This document was written on the same day as P. Yadin 25 by the same scribe. It details a
separate aspect of the disputes that followed Judah’s death. Babatha summons Miryam,
also Judah’s wife, before the governor, because the she had seized everything in Judah’s

house. Miryam, in turn, refers to an earlier summons in which she ordered Babatha not to

267 The reference to Biq by Crispina is, however, omitted from the outer text. Lewis (1989: 112) suggests it
may have been inserted into the inner text as “an epexegetical afterthought ... to define more precisely the
malfeasance charged.”
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go near her and Judah’s property, and states that Babatha has no claim against Judah’s

estate.

One of the most significant features of this petition is that Judah is described by both
Babatha and Miriam as “my and your late husband.”?%® This phrase has frequently, though
not universally, been interpreted to reveal that polygamy was a common practice among
Jews in the area.?®® This indeed contradicts the previously commonly held view that Jews

were monogamous in this period.

P. Yadin 34

Language: Greek.

Scribe: Germanos, son of Judah (identification based on handwriting).

Date: c. July, 131 C.E.

Document form: Double, although the inner text does not seem to have been written.2”

The inside of the papyrus survives only in fragments, even though the outer dimensions
are almost complete. It seems to be a copy of a document, probably a petition, submitted
to the governor, since the phrase évtuydve coi, kOpie appears around I. 12. Miryam and
Judah are both mentioned, suggesting that the papyrus be dated to around the time of the

disputes following the latter’s death.

The text is unfortunately too fragmentary to make further comment possible.

28 p_Yadin 26, Il. 7-8: 4v8pdg pov kai cov &[rmoyevouévou]; cf. II. 13-14.

269 See n. 15 for bibliography on this issue.

270 There is a considerable space at the top of the papyrus that has been left blank — probably for the inner
text. Why this was not composed is unknown.
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P. Yadin 27271

Language: Greek.

Subscriptions: Jewish Aramaic attestation with a Greek translation; Greek scribal signature.

Scribe: Germanos, son of Judah.

Date: 19" August, 132 C.E. (consular year, Roman day and month, provincial year, Macedonian month).
Document form: Simple.

Babatha, acting through a guardian, acknowledges receipt for maintenance for her son
Jesus from one of his guardians, Simon. He has replaced his father, John son of Eglas, as
guardian. The amount received is the same that Babatha once complained was
insufficient,?’ though it should be noted that this is from one guardian alone. It may be
that the level of maintenance had been adjusted and both guardians were now paying two

denarii a month each.?"®

The receipt is written in epistolary form. Babatha’s Jewish Aramaic attestation is written
for her by Babeli, son of Menahem. It is also translated into Greek, where Babeli is now
described as her guardian. This may again be indicative of the fact that guardians were
assumed purely to meet the demands of the Roman administrators who might read the

Greek of the document; in the Aramaic, Babatha had no need for such a person.

271 |nitial publication: Polotsky (1967). See also Lewis (1978) for a revised edition.
272 On this dispute, see the entries on the documents P. Yadin 12-15 (pp. 50-59).
273 Chjusi (2005: 116).
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P. Yadin 35

Language: Greek.

Scribe: Unknown.

Date: c. August/September, 132 C.E. (?) (there is possibly a remnant of the provincial year, though the text
is uncertain).

Document form: The surviving fragment is probably from a double document.

The document survives only as a fragment,?’* the opening of which might resemble P.

Yadin 14 and 15. Little more can be said about its contents.

P. Yadin 32

Language: Greek.

Scribe: Theénas, son of Simon (identification based on handwriting).
Date: Unknown.

Document form: Unknown.

Too little survives of this text to comment on the content.

P. Yadin 32a

Language: Greek.

Scribe: Unknown.

Date: Unknown.
Document form: Unknown.

Too little survives of this text to comment on the content.

274 Six further fragments might form part of this papyrus but they contribute no further information about its
text.
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The Salome Komaise Archive?”®

TABLE 2: THE DOCUMENTS OF THE SALOME KOMAISE ARCHIVE

X LANGUAGE DESCRIPTION DATE (C.E))
HEV
2 Nabataean Sales contract. c. 100
Aramaic

60 Greek Receipt for taxes or rent. 14" Peritios, 125

61 | Greek Conclusion of a land declaration. 25" April, 127

62 | Greek Copy of a land declaration. 18 Apellaios (=4"
December) or 11%"
December, 127

63 | Greek Renunciation of claims. Between 25" and 31%
December, 127

64 | Greek Deed of gift. 9" November / 20" or
23" (?) Dios, 129

65 | Greek Salome Komaise’s marriage 7" August / 19" Loos,

contract. 131

12 | Jewish Aramaic  Receipt for dates. 30" January / 15" Shevat,

131
X Hev 2%°

Language: Nabataean Aramaic.

Subscriptions: The remains of 6 very fragmentary signatures survive.
Scribe: Unknown.
Date: c. 100 C.E.
Document form: Simple.

This document is a deed of sale, in which a woman called Shalom sells land in Mahoz

Eglatain to a certain S‘DLY for the sum of 75 selas.?”” After a description of the property,

Shalom confirms that she has received the required amount and that the land is now

S'DLY’s to do with as he pleases, “with no lawsuit and no contest, and no oath,

whatsoever;”’® the defension clause continues after this, in which Shalom guarantees to

275 All text and translations from the Salome Komaise archive throughout this thesis will be taken from
Cotton and Yardeni (1997) unless otherwise stated.
276 |nitial publication: Yardeni (2000a: 290-291), with an English translation in Yardeni (2000b: 95). All text
and translation of this document are from this initial publication.

277 On Mahoz Eglatain, see n. 99.

278 X Hev 2, |. 15: [7193 xn]m &1 227 X921 77 XY,
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clear the purchases from any future claims. Shalom states that if she does not honour the
terms of the contract, she will be liable for the entire purchase price. A payment to Rabbel

I, the Kking, is specified, before the investiture.

Hanan Eshel identified the Shalom in this document with Salome Grapte, based on reading
Menahem in 1. 7; Menahem is known to be the name of her father from X Hev 63 and X

Hev 64.2"° The document is included in the archive on this basis.

The form of the sale is extremely similar to that of P. Yadin 2 and 3, both Nabataean sales
contracts from the regnal period. It therefore adds to the impression that there was a

standard model for such contracts.

X Hev 60°%°

Language: Greek.

Subscriptions: 1 Jewish Aramaic signature (possibly that of the scribe).

Scribe: Possibly Reisha, though it is more likely he has just subscribed and the scribe is unknown.
Date: 29" January, 125 C.E. (consular year, provincial year, Macedonian day and month).?!
Document form: Simple.

This is a receipt, made out to Menahem, son of Johannes from an anonymous son of Judah
(his name is lost) and his colleagues. The son of Judah and colleagues confirm that they
have received the amount due for dates, “which you owe to our Lord the Emperor in Maoza
for the eighteenth year (of the province);*?%2 it is unclear whether this refers to a tax or rent

paid.?® The transaction was completed through Sammouos son of Simon, thought to be

279 Eshel (2002: 171).

280 |nitial publication: Cotton (1994).

21 On the unusual dating formulation in this document, caused in all probability by a delay in the
communication of the names of the ordinary consuls for the year, see Cotton and Yardeni (1997: 168-169).
282 X Hev 60, II. 5-7: 00 dgeiheic K[v]piw Kaioapt év Mawly #Toug dktwraidekdtov.

283 For comments see Cotton and Yardeni (1997: 167).
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Salome Komaise’s first husband,?®* hence its presence in the archive. A certain Reisha

subscribes the document in Jewish Aramaic.

The three named people in this papyrus, Menahem, son of Johannes, Sammouos, son of
Simon and Reisha, all also appear in X Hev 64, a deed of gift: Menahem and Sammouos
are among the abutters of the half-courtyard that is gifted and Reisha’s signature is
appended.? This may mean the principals were close acquaintances, though we cannot of

course push this assumption too far.

The receipt is epistolary in form, like P. Yadin 27,28 and contains many elements that are
also found in Egyptian tax or rent receipts.?®” Isaac suggests that here local Jews are
collecting taxes.?® Alternatively, Cotton and Yardeni have proposed that the presence of
more than one collector may mean we are dealing with conductores of an imperial estate,
though once again the collectors are local.?®® The receipt also bears comparison with X

Hev 12, which may be another receipt for taxes.?®

284 See Cotton and Yardeni (1997: 160; 166).

285 X Hev 64, II. 14-15/ 35-36; X Hev 64, |. 44.

286 See Cotton and Yardeni (1997: 167) for further examples of receipts from the Judaean desert. Besides X
Hev 60 only four examples are known.

287 Cotton and Yardeni (1997: 166).

288 |saac (1994: 266).

289 Cotton and Yardeni (1997: 167-168).

290 See Cotton and Yardeni (1997: 166-167) for a detailed comparison of the two.
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X Hev 61°%

Language: Greek.

Subscriptions: The Greek translation of three attestations are all that survives of the document.
Scribe: Unknown.

Date: 25" April, 127 C.E. (Roman day and month).2%

Document form: Unknown.

This document is a copy of the conclusion to a land declaration by a certain —los or —las
(the first part of his name has been lost), son of Levi, probably Salome Komaise’s brother.
Priscus, the same cavalry commander who subscribed the declaration in P. Yadin 16,

underwrites it.

This document should be set alongside P. Yadin 16, whose conclusion it very closely
resembles. Indeed, although the present document has lost the year in which it was written,
this is restored on the basis of comparison with P. Yadin 16; in all probability, they were
both written as part of the same provincial census, which took place in 127 C.E. This is

supported by the fact that the same cavalry commander subscribed both documents.

An additional similarity to P. Yadin 16 is that a Jew swears by the toyn of Caesar in what
seems like a standard formula for such declarations.?®® x[o]Afj mictet, a Greek rendering of

bona fide, also points to Roman/Latin influence in the drawing up of this declaration.

The declaration contains our earliest attestation of a yeipoypnotng in the Greek language,
where the term is used to describe a person who performs the legal function of writing a

subscription for someone who is illiterate. The term is not attested elsewhere with this

291 |nitial publication: Cotton (1991). See also Cotton (1993b) for re-publication, aided by a new fragment.
292 The year is lost but can be fairly safely assumed: see Cotton and Yardeni (1997: 175-176).
293 See n. 190 for further comments on a Jew swearing this oath.
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particular function before the middle of the sixth century;?** the Egyptian papyri typically

employ omoypagetg for someone engaged in this duty. Thus, while we appear to have

similar practices in both provinces, the terminology varies.

X Hev 62°%

Language: Greek.

Subscriptions: 1 Greek, 4 Nabataean Aramaic signatures.

Scribe: Unknown.

Date: 18™ Appelaios (=4" December) or 11" December, 127 C.E. (imperial year, consular year, Roman day
and month, provincial year, Macedonian day and month).2%

Document form: Double. The inner text is considerably shorter than the outer.

This is another copy a land declaration for the provincial census, this time that of
Sammouos son of Simon, thought to be Salome Komaise’s first husband. He registers a
half-share of property which he owns with his brother lonathes. This includes a half-share
of a field, a date grove and a vineyard inter alia.?®’ The taxes, or perhaps rent, payable on
each piece are also included.?®® All measurement units in the declaration are local. The
brothers do not make a joint declaration despite their shared property: Sammouos is careful

to register only his half. This declaration was displayed in the basilica in Rabbath-Moab.

Unfortunately, the conclusion to X Hev 62 does not survive, so comparison with the oath-
formula found in the other two land declarations in these archives is not possible. The three
declarations should, however, be taken together: X Hev 61, 62 and P. Yadin 16 were all

written in the same province for the same census in 127 C.E. They are the only declarations

2% In Latin documents from Ravenna, though the word is found earlier with a slightly different meaning. See
Cotton and Yardeni (1997: 179-180) for further details on this term.

2% |nitial publication: Lewis (1985-1988).

2% The dating uncertainty is due to a discrepancy between the Roman and Macedonian dates: the former
(three days before the ides of December) would be 11" December, the latter (18" Appelaios) would be 4%
December (see Lewis (1985-1988: 135-136)).

297 The papyrus is preserved in thirty three fragments, meaning that we may have lost some of the information
about the property that is being registered.

2% See Cotton and Yardeni (1997: 191-192) on whether the payment referred to is a tax or rent. For more
details on land and level of taxes in the two archives, see the table in Cotton and Yardeni (1997: 184).
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of agricultural land that survive from the Roman world — only people and house property
are attested in Egyptian census returns.?®® This might add further weight to the idea that

the Roman census was conducted differently from place to place throughout the empire.

X Hevy 633

Language: Greek.

Scribe: Unknown.

Date: Between 25" April and 315 December, 127 C.E. (consular year is possibly mentioned, though is poorly
preserved).3%!

Document form: Simple.

In this document, Salome Komaise acknowledges that she has no claims against her
mother, Salome Grapte, regarding the estate of Komaise’s father and that of her brother.
Sammouos, son of Simon, acts as guardian for her in this matter. There is a possible
reference to a now-resolved controversy but the text is uncertain at this point. Salome
Komaise is also stated to have given an oath on this matter. The declaration ends with a

stipulatio clause followed by the date.3%

Unfortunately, we know little about the details of the previous dispute, making a
reconstruction of the case somewhat challenging. Michael Satlow has proposed the
following: Salome’s father, Levi, died, followed by his son and sole inheritor shortly after.
The property in question then passed back to his mother, Salome Grapte. Salome Komaise

threatened to sue for a marital “gift” she thought she deserved; this was the ‘controversy’

29 Cotton and Yardeni (1997: 175).

300 |nitial publication: Cotton (1995a: 177-183).

301 Since Salome Komaise’s brother is deceased in this document and was probably referred to (alive) in X
Hev 61, we can conclude that the papyrus was written after 25" April 127 C.E. Cotton and Yardeni (1997:
196-197) list the options available from the remains of the dating formula: the only possibilities that would
not precede the brother’s death are 127 and 134 C.E. They quite rightly point out that using a Roman date in
134 C.E., during the Bar Kokhba revolt, would be rather odd. Hence, this document probably dates from
some point after 25" April in the year 127 C.E.

302 See pp. 61-62 for further comments on stipulatio.
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referred to in this document. As a result of this, Salome Grapte decided to settle with her

daughter — hence the present papyrus.3®

The document certainly represents a settlement of some sort, possibly as a result of private
arbitration.*® Cotton and Yardeni point out a number of parallels, both to the
predominantly later Siuldosig contracts and to others from the Judaean desert.3® The
comparable documents from the latter corpus were written in Jewish Aramaic (X Hev 13)
and Nabataean Aramaic (P. Yadin 9), perhaps suggesting that the Greek language was a
very deliberate choice here. In any case, it appears that some kind of settlement or

renunciation of claims was possible in both native languages and in Greek.

These renunciations also suggest that courts were not viewed as the sole way of deciding
disputes in this community. We can say little about the situation in which the current
renunciation was reached — whether the matter was resolved very informally amongst
family members or the subject of a more formal arbitration process — but it provides good
reason for thinking that not all claims would end up in a courtroom, Roman or otherwise.
This is worth emphasising in light of the apparent frequency with which Babatha and her
fellow litigants seem to have had recourse to the assizes. We must remember that it is

probable that there were other options available when considering the situation as a whole.

303 Satlow (2005: 56-57). He admits it that it is unknown whether such a reconstruction would have
constituted a valid legal claim.

304 Cotton (2002a: 21-23).

305 Alneelg contracts are rare in Egypt in the Roman period, though became more popular later in antiquity.
Two earlier examples may be found in P. Ryl. 11 180 (124 C.E.) and BGU IV 1160 (5 B.C.E.). See Cotton
and Yardeni (1997: 195-6) for a comparison of the documents.
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X Hev 643

Language: Greek.

Subscriptions: Remains of 1 Greek signature, 2 Nabataean Aramaic signatures, 4 Jewish Aramaic
signatures.3%

Scribe: Unknown.308

Date: 9" November, 129 C.E. (consular year, Roman day and month, provincial year, Macedonian day and
month).

Document form: Double.3%®

Salome Grapte, in this deed of gift, grants to her daughter, Salome Komaise, all her
property in Maoza. The transfer of ownership has immediate effect. Salome Grapte acts
through a guardian, named as her husband, Yosef son of Simon. She has therefore
obviously remarried after the death of her first husband, Levi. The property gifted to
Salome includes a date orchard and a half-courtyard. As in P. Yadin 2, 3 and 7 in the

Babatha archive, irrigation rights are included with the land.3°

The Greek is ungrammatical and un-idiomatic — indeed, Cotton and Yardeni construct an
Aramaic Urtext on which it seems to have been based.3!! One of the Jewish Aramaic
signatures was initially thought to be that of the scribe, the same Reisha who subscribed X
Hev 60 — if his first language was Aramaic, then that may account for the poor Greek of

this particular document. This theory has since, however, been called into serious

306 |nitial publication: Cotton (1995a: 183-203).

307 In the 1997 edition, Cotton and Yardeni (1997: 203; 211) read eight signatures, supplying that of Salome
Grapte in I. 42. Cotton (2003: 56-58) has since revised this opinion, noting only seven signatures on the
papyrus, all belonging to witnesses: “we can see P. Hever 64 for what it was: a seven-witness legal document
which followed the Roman custom and thus seemed to be more acceptable in a Roman court of law — and
this should explain the great effort invested in the translation into awkward Greek” (Cotton (2003: 58)).
Additionally, the first signature, originally thought to be in Jewish Aramaic, is now stated to be written in
Greek.

308 Cotton and Yardeni (1997: 220) raised the possibility in their 1997 edition that the scribe was the same
Reisha who subscribed X Hev 60 and who has subscribed the present document with [m2]n3 (1. 44).
Nevertheless, this verb can be translated with a factitive sense, so not necessarily “wrote” but “had it written”
— i.e. commissioned the document. Cotton (2003: 57) has since retracted her opinion that Reisha was the
scribe.

309 Differences between the inner and outer texts are tabulated in Cotton and Yardeni (1997: 212).

310 See p. 37 for further comments on the inclusion of irrigation rights.

311 Cotton and Yardeni (1997: 207).
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question.3'2 Nevertheless, the choice of Greek still seems to have given the scribe immense
trouble. In light of this, the linguistic choice is an interesting one, since deeds of gift could
be written in Aramaic.3!2 It might perhaps be attributed to the desire to make the documents
easy to use in a Greek-speaking, probably Roman, court or the need to deposit them in a

public archive. 3

Like all the deeds of gift in these two archives, the document raises questions about the
operative inheritance law and whether such deeds were designed to circumvent it.3t°
Unfortunately we have little information as to the exact circumstances under which this
document was drawn up, meaning that the issue must be left unresolved. Like P. Yadin 19,
it might have been written to safeguard a daughter’s inheritance after a second marriage of
a parent and the expected birth of a male heir.3!® It might also have been connected to
Salome Komaise’s marriage; although her marriage contract, X Hev 65, was written two
years later, the couple are explicitly stated to have been living together already. A
connection between the marriage and the present gift may not, therefore, be completely

untenable.

312 See n. 308 for details.

33 P, Yadin 7 is one such example.

314 Cotton and Yardeni (1997: 207-208).

315 For further comments and bibliography on this issue, see p. 42, 68-69. On the issues in this particular
document, see Cotton and Yardeni (1997: 203-206).

316 See pp. 68-69 for further details.
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X Hev 653Y

Language: Greek.
Scribe: Unknown.
Date: 71" August, 131 C.E. (consular year, Roman month and day, provincial year, Macedonian month and

day).
Document form: Double. Only the inner text survives.

This is the marriage contract of Salome Komaise to Yeshua son of Menahem. Yeshua,
from the village of Soffathe, is stated to have agreed with his wife, Salome Komaise, to
live together “as also before this time.”'® The couple therefore seem to have been living
together prior to this contract. Komaise’s dowry is stipulated at 95 denarii,**° which Yeshua
confirms that he has received from her on the day that the contract was written, “as the
written evaluation of feminine adornment in sil[ver and gold and clo]thing and other
feminine articles equivalent to the above-mentioned amount of money.”*?° The phrasing
of this particular clause makes it a little unclear whether he received the actual items, the
monetary equivalent or just a written record of them on that day.3?! He also undertakes to
feed and clothe Komaise and any future children, “in accordance with Greek custom and
Greek manner.””*?? This promise, along with the dowry, is secured upon all his possessions,
both present and future, and it is explicitly stated that Komaise or her representative has a
resultant right of execution on his property. The document concludes with a stipulatio

clause.3?

817 This is the only document in the Salome Komaise archive that was published in Lewis (1989: 130-133),
as P. Yadin 37, though he explicitly stated that, while found in the same cave, it was not part of the Babatha
archive. All cited text will be taken from Cotton and Yardeni’s (1997: 224-237) more recent edition of the
text.

318 X Hev 65, I. 6: ®[¢ x]ai tpod TovTou T0D Xpdvou.

319 On the size of the dowry, which does not conform to the rabbinic minimum, see the brief comments by
Ilan (1993: 249). My English in this entry reflects the language of the text: the name Salome Komaise is
given in 1. 4, but throughout the rest of the document she is referred to simply by her Greek designation,
Komaise.

29 X Hev 65, Il. 8-9: tewpoy[plagiav koopiag yuvaikiog év dlpydpw kai xpvo® wal ipaltioud kol
¢taipoig yu[vaikioig &&ifoxpéav] ... tov dpyvpiov.

321 See Cotton and Yardeni (1997: 234) for a discussion of this issue.

322 X Hev 65, 1I. 9-10: véu[w] [EAANVIK]® kai EAA[N]Vik® Tpdmw.

323 See pp. 61-62 for comments on stipulatio.
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This contract has been the subject of many of the same debates as those raised about P.
Yadin 18, the Greek marriage contract of Shelamzion in the Babatha archive. Like for P.
Yadin 18, much of this centres on whether we should interpret the document within a
Jewish or non-Jewish legal framework. Indeed the scholars involved on each side are also,

for the most part, the same.32*

Lewis, in his initial publication of the papyrus, thought that in this contract the act of

marriage was expressed by the groom taking a wife; this contrasts with P. Yadin 18, in

which we had the typically Greek £xdooig formula where Judah gave away his daughter.

This, he believed, meant the document’s structure resembled that of a ketubba and he
supplied certain missing words based on this supposition.®?® This has been rejected by
Cotton and Yardeni, who demonstrate that the nearest parallel to Lewis’ reconstructed
formula is actually only a ketubba from the fifth century C.E. — the restoration does not,
therefore, seem to sit on a particularly firm basis.®?® Nevertheless, while the formula

represented here may not have an exact contemporary parallel, it should still be noted that

it also does not contain the typical Greek £kdoaoic found in P. Yadin 18.

The next contentious subject is the fact that the couple appear to have been cohabiting prior

to this marriage contract: the couple continue life together “as also before this time.””*?’

Lewis suggested two possible explanations for this, the first of which he quickly discarded

324 Thus, this discussion should be taken in conjunction with that in the entry on P. Yadin 18 (pp. 62-66).
Ilan (1993) offers an early overview of typical reactions to these documents, labelling the kinds of approach
as either “apologetic” or “provocative.”

325 | ewis (1989: 130). This main addition was of eiAngévan in 1. 4, so that Yeshua now agreed “to take”
Salome Komaise as his wife.

326 Cotton and Yardeni (1997: 225-226).

327 X Hev 65, |. 6: [¢ k]ai mpd TovTov T0d Ypdvou.
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— namely, that we have here a parallel to the Egyptian &ypagog yduog and the pair had

been living together in a marriage without a contract — the present one was simply drawn
up at a later point.>?® The alternative suggestion, preferred by Lewis and fiercely defended

329

by Katzoff, who had in fact originally made the suggestion to Lewis,*<” sought to explain

the matter in terms of Jewish law; the cohabitation had taken place since the couple’s
betrothal, in line with Jewish practice when the bride was both an orphan and a minor.33°

As Cotton has pointed out, Salome Komaise was certainly not a minor at this time, and had

in fact been married before to Sammouos, son of Simon.33!

Cotton, indeed, offered a protracted challenge to the original suggestion by Lewis,

preferring to see this as an equivalent to the &ypagog yduog custom attested in Egypt.>*?

Tal Ilan has also challenged the Lewis/Katzoff suggestion (as expressed in the original
publication by Lewis), though on different grounds from Cotton. She suggests, through an
examination of the document and the later rabbinic sources, that actually, “Some men and
women in Jewish society of second-century Palestine did indeed live together out of

wedlock. Moreover, this claim can actually be verified from rabbinic sources

themselves.””3 Such a custom resembled the Egyptian practice of &ypagog yduog and was

a remnant of an older practice that grew up in an illiterate society.®** Thus, even among

those who situate the document firmly within the context of Jewish law, there is a

328 |ewis (1989: 130); cf. the discussion in Cotton and Yardeni (1997: 227-229). Katzoff also offers an
alternative reading: this is not a marriage certificate at all but a dowry receipt (Katzoff (2005: 143-144)).

329 Katzoff (2005: 134).

330 Katzoff (2005), contra rejections by both Cotton (in Cotton and Yardeni (1997: 227-229); previously
(Cotton (1995a: 206-207)) and llan (1993).

331 Cotton and Yardeni (1997: 227). Katzoff (2005: 140) rejects this as a problem, since he states Komaise
did not need to be a minor when this contract was written but when the marriage originally took place.

332 Cotton and Yardeni (1997: 227-229).

333 1an (1993: passim but especially 256-262 on the rabbinic sources). Citation from lIlan (1993: 256).

334 [lan (1993: 263).
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difference of opinion on the consequent implications of this for our understanding of

Jewish society at that time.

The undertaking to support the wife and future children only appears in this document and
in P. Yadin 18. In both, it is accompanied by a reference to “Greek custom and Greek
manner”:3% the groom promises to feed and clothe the bride vop[o] [EAAnvik]® wai
EMnviko tpéme (Il. 9-10). Katzoff’s reading of this is identical to his interpretation of
the similar phrase in P. Yadin 18: it means “Hellenistic fashion.” He bases this on the
grammatical observation that “according to Greek laws, or customs” should instead be
rendered xotd ToOG TAY EMANVAV vopove.2® The meaning of the phrase is unclear: it does
not appear elsewhere in the Near East nor in the Greek documents from Egypt.®*’ What is
perhaps safe to note is that the parties, or their scribe at least, took the effort to make

reference to Greek vouoc, however they understood this.

X Hev 12

Language: Jewish Aramaic.

Subscriptions: Traces of a Jewish Aramaic scribal signature.

Scribe: Unknown.

Date: 15" Shevat, 131 C.E. (Babylonian day and month, provincial year).
Document form: Simple.

This is a receipt issued to a certain Shalom, daughter of Levi, typically identified as Salome

Komaise. The names of those to whom she has paid the dates, which might have been as a

338

tax or lease,”* are mostly lost. Levi, Shalom’s father, is also mentioned again in Il. 6-7 of

335 Both these factors have been used to suggest that a single model was followed for such ‘Hellenistic’
marriage contracts in this area: see Cotton and Yardeni (1997: 235).

336 Katzoff (2005: 136). In a set of documents whose Greek is often less than idiomatic and which are far
from free of grammatical errors, an argument on this basis does not seem particularly secure.

337 Cotton and Yardeni (1997: 235); cf. Lewis (1991: 40-41).

338 Cotton and Yardeni (1997: 60). The receipt may therefore have been written by tax collectors.
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the document, though the text is so uncertain at this point that we cannot be sure in what

context.

Unlike most of the Aramaic documents from the Judaean desert, the date is at the end of
the receipt; this is also the case in the Greek receipt, X Hev 60. Though not much more
may be said about its contents, the receipt is notable for being by far the latest Aramaic

document in the two archives.
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Concluding remarks

The above overview of the documents has served to emphasise the sheer range of linguistic
and legal variety that they contain. It also, however, leaves open a great many questions
about how people made the choices that they did in the face of what appear to be numerous
options. Should a deed of gift, for example, be drawn up in Aramaic (P. Yadin 7) or in
Greek (P. Yadin 19, X Hev 64)? What factors influenced this decision and what were its
ramifications? Why include a stipulatio clause in a contract (P. Yadin 17, 18, 20, 21, 22
and X Hev 65) and who knew how to formulate such a clause? How did one decide what
kind of marriage contract would be drawn up and who decided this — the groom, the bride,
either of their parents or was a more complicated mixture of influences exerted?
Ultimately, how do we get to a state where documents from the same village can exhibit

so many differences?

In order to try to answer some of these questions, | have proposed adopting an ‘agency-
based’ approach to the documents. The point of this is to disentangle, as far as possible,
the different influences that came to be exerted upon a document in its formulation and in
the way key choices were made. By delineating the various groups who helped to shape
the papyri, we should arrive at some understanding of how people chose from a range of
options available to them in their legal lives. We shall begin to understand who and what
influenced their decisions and how this might have affected the way their cases played out
in court, if they ever reached a courtroom. While this will not interact in the same way as
much past scholarship with the question of the operative law of these papyri, it should
ultimately help us to understand the practical working of law in this area from the

perspectives of all involved.
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Chapter Two

The Scribes

As a general rule, parties did not write their own contracts. This is a truism for much of
ancient society, in which literacy levels were low and the ability to write a legal document
would be restricted to a relatively small circle. Indeed, the same could be said of the
modern world, where it would be a rare case for a purchaser to write his own contract for
a substantial item. Solicitors do this job; models or copies may be more widely available

for use by others.

Scribal involvement, however, means that we must recognize an extra filter in the
construction of these documents. We should not, perhaps even cannot, talk
straightforwardly about a party’s intentions regarding law or specific formulae employed
in a contract without actively considering the fact that the expression of their intentions
was mediated through the person who did the actual practical task of writing. This has
already become a more explicit consideration in recent studies of the Egyptian papyri. With

regard to petitions specifically, Benjamin Kelly comments:

“These texts were mostly written by scribes, and these scribes worked within a scribal
culture with a long-established repertoire of stock phrases and topoi. In most cases, it is
simply impossible to tell whether we are hearing the ‘voice’ of the petitioner, or that of
the scribe, or whether we are hearing an echo of discourses that were common in scribal
and legal culture, and simply repeated through force of habit, without necessarily
representing the innermost mentalities of either petitioner or scribe. In view of this
uncertainty, anyone who wishes to identify the very ‘voice’ of the petitioner in the
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language of such a document — especially in formulae repeated frequently in other
petitions — must discharge a heavy burden of proof.”%%

Petitions are, as Kelly points out, more problematic than most genres of papyri: the
petitioner aims to convince, to tell their own particular narrative about a course of events
and in doing so persuade the reader that they are in the right. His or her chosen scribe
(ideally) aids them in that purpose, using their experience to help fashion the narrative into
one with maximum effect. Documents such as court transcripts or census declarations are
not going to be subject to such a great process of narrative-shaping, though scribal

mediation is, of course, still present.

This does not mean that we can therefore say nothing of the parties’ own intentions, nor
indeed that we should credit the documents in their entirety to the scribes alone. A
systematic identification of all stock scribal phrases, with the remainder being identified
as that which is unique to the litigant’s mentality is equally problematic.3*® Rather, we need
to acknowledge that the scribe did have some sort of input into the formulation of these
documents. Litigant and their scribe interacted, so that the end product represents a fusion

of their influences — along with others who will be discussed in due course.

It is generally acknowledged that professional scribes wrote the vast majority of the
documents in the Babatha and Salome Komaise archives but the implications of this are

very often underplayed.3*! Studies of the archive scribes tend to focus on identifying their

339 Kelly (2011: 38-39). See also Bryen (2013: 56-65) on this: “There are good reasons for thinking that there
is an interactive process going on when petitions are composed, and that the interface between the scribe and
the speaker is a dynamic one” (Bryen (2013: 63)).

340 See Bryen (2013: 63-64).

341 The information that the archives provide is often incorporated into larger studies, both of Jewish scribes
and of the wider Dead Sea corpus; notably Schams (1998) and Tov (2004). The habit that certain scribes in
these archives have of appending their name and in some cases their title to the documents is, however,
unusual within both contexts: typically the Qumran scribes and, indeed, professional scribes more generally
in antiquity are anonymous (cf. Tov (2004: 7) and Youtie (1975: 209)).
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position in contemporary society;**? indeed, particular attention has been given to the

meaning of the self-designation “AipAdpioc” used by two scribes in six documents.3** The

writers’ status, contacts, training and skills are certainly relevant concerns, since they
inform us about the expertise the writers brought to the documents. Rarely, if ever,
however, is scribal mediation considered in discussions of the ‘operative law’ of the

344 which are still implicitly considered to

documents or specific phrases within them,
indicate the parties’ intentions as to the legal framework under which they wished to
operate. Such an assumption is not necessarily erroneous but it is far from a given. We
need, instead, to assess more explicitly the involvement of the scribes in the documents’

formulation, along with the parties’ reasons and motivations for choosing a particular

writer in the first place.

The present chapter will therefore examine the involvement of the scribes in the
formulation of these documents. First, | shall consider the reasons parties might have had
for hiring a particular scribe. Some of these might have been active considerations, others
implicitly understood and none are likely to have been mutually exclusive; it is probable
that multiple factors played a part in choice of writer — there was not always going to have

been a single, isolated reason for employing a particular person to write such contracts. |

342 See, for example, Schams (1998: 209-214) and Isaac (1992: 73-74), who are particularly concerned in
this respect with the meaning of AipAdproc.

33 P, Yadin 15, 17, 18, 20, 21 and 22. These are by two different scribes, Theénas and Germanos. The latter
also signs his name to other documents (P. Yadin 23-27) but does not use the designation “AifAdproc.”
Interpretations of this term differ substantially with regard to the position of the scribes, as will be discussed
in the second half of this chapter.

344 1n a chapter which focused on the external aspects of the Judaean desert documents (in particular double
documents and witnesses), Cotton (2003: 51) commented: “On the whole, however, we may safely assume
that the diplomatics, like the legal formulae, were transmitted for generations through the scribes, and were
available to all, Jews and non-Jews alike.” This, however, was the fullness of the subject’s treatment.
Oudshoorn (2007: 87) also mentions in passing the importance of the scribes’ involvement with regard to
legal context. In contrast, Kelly (2011: passim but especially 38-45) constantly considers the extent to which
scribes influenced the language and formulae used in petitions in Egypt.
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shall then return to more familiar ground with regard to these documents and take into
account the scribes’ role in society and what skills, if any, they brought to the composition
of the papyri besides the ability to write. Finally, the balance between the commissioners’
and the scribes’ input in determining the contents and form of the documents will be
considered. The aim of this is to make scribal participation in the documents’ creation
explicit and actively consider the nature of their involvement, not to lay the entire

responsibility for the end form of the documents at the scribes’ door.

First, a brief clarification: the term ‘scribe’ is used here to denote ‘writer’. It carries with it

no implications about the position of these writers in their contemporary society. It does

not refer to the oo or the ypauparteic of the rabbinic texts and the New Testament. It thus

has a very restricted meaning in the following discussion.

Reasons for hiring a scribe

In considering the reasons why people might choose a particular writer, it is also necessary
to touch upon some general points about why a scribe might be hired at all. This is because
such underlying generalities, though perhaps not consciously considered by the parties
involved, might point towards a motive for hiring a specific writer in a particular case. As
has been stated, scribes were generally hired to write contracts; in ancient society, that was

simply what was done.3* Nevertheless, there was often probably a choice of scribe

345 The lack of embarrassment about illiteracy in antiquity (see Youtie (1971: 170) and Hanson (1991: 162))
was also probably an indication of the general attitude that one hired a scribe to write because that was what
they were for; that was their job. Indeed, Hezser (2001: 482) observes, “Amongst all of the extant documents
from the period under discussion here only one marriage contract (P. Yadin 10) may have been handwritten
by the bridgegroom and a sales contract (Cotton/Yardeni no. 9) by the seller.” It was not, however, unheard
of for people to write their own paperwork, just not the norm: Ptolemaios, son of Diodorus, (mid-second
century C.E.) sometimes drafted his own petitions (see Bryen (2013: 14) for comments and further
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available and in these cases we may legitimately question the reasons one writer was

employed over another.

Iliteracy

One reason for people to employ a scribe is that they themselves were unable to write.
Literacy in the ancient world is not usually considered to have been high.34¢ Jewish literacy,
in Roman Palestine in particular, might have been even lower and that of Jewish women

lower still.3*” Furthermore, extended written composition was an even rarer skill than

reading ability. Indeed, Salome Komaise’s brother has a xeipoxpnotng subscribe for him

in one document,3*® while Babatha uses an vmoypaqeic three times.3*® Additionally, she

references). Ptolemaios’ archive consists of eleven documents, of which Ptolemaios himself is thought to
have written P. Mich. X1 617 (a draft) (145-146 C.E.) and SB XX 14401 (= P. Mich. Inv. 255) (a copy) (147
C.E.) (see Whitehorne (1991: 251)).

346 Harris’ Ancient Literacy (1989), though written over twenty years ago, is still probably the most
comprehensive survey of literacy in the ancient world from an historical perspective. He estimated that
literacy levels stood at about 15% in Rome and Italy during the Late Republic and High Empire, dispelling
the many optimistic estimates which had gone before (see Harris (1989: 9) for bibliography on such previous,
more optimistic studies). While Harris’ methodology has been critiqued and his conclusions refined
extensively over the years (see, for example, the series of responses in Beard et al. (1991)), his overriding
conclusion that literacy levels were low has found general acceptance, even if it is highly questionable
whether these levels can or should be statistically represented. Notable works since then that focus on the
Roman period (the Classical Greek world has attracted rather more attention) include Bowman and Woolf
(1994), Woolf (2000) and Bagnall (2012). On Jewish literacy in the Graeco-Roman era, see Hezser (2001);
Hezser (2001: 34-36) includes a survey of previous literature up to 2001.

347 Hezser (2001). See also MacDonald (2005: 72-73) on male Jewish literacy. Hezser in large part bases her
conclusions on the evidence of these archives; if Babatha and Salome Komaise, Jewish women from a high
social strata, could not even sign their names then “one can be certain that illiteracy amongst middle- and
lower-class women was almost total” (Hezser (2001: 498)). Hezser emphasises the evidence of these archives
whenever discussing women’s literacy, though does observe that none of the Jewish women who appear in
subscriptions in any of the surviving papyri from this region sign their names (see Hezser (2001: 321)) — this
provides further support for her more general conclusions about high levels of female illiteracy among Jews.
We do not necessarily need to advance to her general conclusion here: it is enough for the two women
involved in these particular archives to be illiterate to explain their personal need to use scribes.

38 In X Hev 61, Il. 3-4, Onainos son of Sa‘adalos acts as xeipoxpriotng for —los, the brother of Salome
Komaise. This is the first attestation of the word xeipoxpriotng in the Greek language (see Cotton and Yardeni
(1997: 144)). See Cotton (1995b) on the meaning of the term and the later examples of its usage.

39 P, Yadin 15 (in which Eleazar, son of Eleazar, acts as vnoypageig (Il. 34-35)), P. Yadin 16, (Judah, son
of Eleazar “wrote for her” (éypapa vnep avtiig) (1. 35-36)) and P. Yadin 27 (Babelis, son of Menahem seems
to have written for her (Il. 13-14)).
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is once specifically stated not to know letters (un eidévat ypduuata),®° a phrase frequently

found in the Egyptian papyri to denote illiteracy. One other signatory in P. Yadin 15
explicitly uses another person to sign for him: Yehohanan, son of Aleks, whose signature
in Aramaic is written “by the hand of Yehoseph, his son”.*** As such, it is reasonable to
suppose that Babatha, Salome Komaise and their contacts hired scribes to write for them

for the very basic reason that they lacked this ability themselves.

A few further points. The distinction between reading and writing has already been touched
upon but it is worth emphasising that lack of writing ability does not entail lack of reading
ability and vice versa. The ‘illiterates’ involved in the composition of these documents
need not, therefore, have been completely incapable of reading them. They may have had
high, low or no reading skills. It is possible that Babatha, Salome Komaise and others could
read the documents to a greater or lesser extent but still did not know how to write. Equally,
lack of reading ability need not signify the complete absence of writing skills. Those who
could write simple subscriptions to the documents were not necessarily able to read such
extended compositions. Indeed, it is possible that many of the signatories to the documents

could sign their name but possessed no further writing skills nor any reading capability.3?

30Pp. Yadin 15, I. 35.

1P, Yadin 15, 1. 39: 7172 o3> 722 bobx 12 P

352 Cribiore (2001: 167-172) has demonstrated from the Egyptian evidence that elementary schooling often
involved learning to write one’s name, even before students had begun to learn how to read or, crucially for
ancient education, fully mastered the alphabet and syllables. See also her earlier work, Cribiore (1996), for
a more comprehensive study and a useful catalogue of school exercises; she emphasises the importance
placed on learning to copy scripts in early education. A nice example of the evidence is Cribiore (1996: No.
51), an ostracon on which a student called Kametis wrote his name along with the first four letters of the
alphabet, in regular and reverse order, making mistakes along the way. Additionally, Macdonald, in a detailed
discussion of the connection between reading and writing, or rather the lack of such a connection, uses a
modern comparison and examines documented cases of children who teach themselves to write before they
are able to read; see Chomsky (1971) for the original case study, Macdonald (2005: 53) for discussion.
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Indeed, a further distinction should be made between this kind of writing ability and skill
in extended composition. Thus, the people commissioning the documents may not have
been completely unable to write in the former sense, but lacked the ability or confidence
to draw up a formal contract. They did not believe they possessed the necessary expertise
to compose a lengthy, legal document even if they did have some level of writing skill.
The scribes would therefore be hired because they possessed a higher level of composition

ability than the principals, particularly in the relevant area — legal contracts.

Another possible scenario is that the parties could write, but not in a particular language

(this issue will be discussed further below). This interpretation would mean that the phrase

un eidévar ypaupata in P. Yadin 15 did not necessarily denote illiteracy in all languages,

but rather had a restricted reference to illiteracy in the Greek language, not Jewish or
Nabataean Aramaic. While such a meaning is not unattested in the Greek papyri from
Egypt,®3 1 am inclined to agree with Hezser’s analysis of its use in this particular
document: the fact that the subscriptions are written in any language in these archives
means that, had she been able to, Babatha could have written in the language with which
she was most comfortable.®>* The phrase therefore has the wider meaning of being unable

to write in any language.®>®

All this adds layers of complexity to the original picture but does not contradict our original

hypothesis that scribes were hired mainly because the parties themselves could not write,

353 Youtie (1971: 162) argues for this kind of restricted meaning, as does Depauw (2003: 99).

354 Babatha does, in fact, appear to sign her name in her marriage contract in Jewish Aramaic, P. Yadin 10,
1. 22: “Babatha, daughter of Simon, on her own behalf” (s Yv[ 7wsw[ n7a ] kn[23]). This contrasts with the
statement of illiteracy, should we understand it in its broadest sense of not being literate in any language.
Once again, however, the explanation probably lies in levels of literacy: Babatha’s ability to sign her name
in Jewish Aramaic does not mean she had any writing (or reading) capabilities beyond this.

355 Hezser (2001: 183).
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or at least compose, to the level required for writing these documents. Nevertheless,
positing this as the sole reason for hiring a professional writer is problematic and, indeed,
does not explain why one particular scribe might be hired. While Babatha, Salome
Komaise and others in the archives may have been illiterate, plenty of people attested in
the documents were not, notably Babatha’s second husband Judah, son of Eleazar, who

wrote her ketubba in Jewish Aramaic.®*® Additionally, the principals seem to have had no

problems finding a yeipoxpriotng or Omoypagetc to write for them;*®’ these people

contributed more than just a signature and were proficient to some level in composition. In
short, while some of the people in these archives were unable to write, there were those
around them who could and who were presumably known to and, to a certain degree at
least, trusted by the illiterate principals.>*® They would therefore seem a prime choice to
draw up a contract for a wary illiterate. Once again, however, we encounter the problem
of levels of abilities. The ability to write a short subscription, while involving some

compositional skill, does not equate to the ability to compose an extended, original piece

of writing let alone a formal, legal document. The average xeipoxpnotng or UmoypaPeng

therefore simply did not have the necessary skills for the task.

36 P, Yadin 10.

357 See n. 348 and n. 349 for lists of these people. Four different people are attested fulfilling this role and no
same person acts as xeipoxpriotng/vmoypagevg twice. A good number of people also sign their names when
they act as witnesses; indeed, the same people appear as witnesses repeatedly. This has led Ilan (2001: 169)
to argue that “literate men, in an illiterate society, practised the witnessing of documents as a profession.”
There seems little reason to presume that these were professional witnesses: in an area with limited literacy,
they may have been used again and again because they were friends or neighbours of the family and few
other people with the requisite writing skills were available. With regard to the current problem, once again
there is no guarantee that such signatories would have had the requisite compositional skills to draw up an
extended legal contract.

38 Youtie (1975: 220), in a study of the Egyptian papyri, profiles the people most likely to write for illiterates.
These are (in order of preference): relatives; business associates and colleagues in government service; and
then professional scribes. In other words, people who were known and trusted were the first choice.
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We are, however, still left with one problem. Judah wrote his own marriage certificate.
This demonstrates that he was capable of the kind of extended composition that many were
not and indeed his hand has commonly been judged to be that of a skilled, practised
writer.3>® He therefore possessed the necessary skills which would have allowed him to
dispense with the services of a scribe. Judah could write any documentation which either
he or his immediate family needed. His family would presumably have trusted him to
represent their wishes or instructions correctly and so would have reduced the risk of being
defrauded through their own illiteracy.®® Yet he did not do so. Babatha continued to
employ professional scribes after her marriage to him.%! This suggests that people did not
employ scribes solely for their writing skills: there were other factors in play, otherwise
why pay for such a service? Scribes, and perhaps a specific scribe, provided something
which Judah and those like him could not; some extra skill or attraction. It is these expertise

that may explain the choice of a particular scribe for a specific task.

Language

One such skill may have been the ability to write in a different language. Thus, while Judah

would write competently in Jewish cursive, he could not do so in Greek and so would need

to employ a scribe for any documents that the parties wanted written in this language.

The implication of this is that people would employ a suitable writer when they needed a

document drawn up in a language in which they were not themselves sufficiently

39 Yadin, Greenfield and Yardeni (1994: 77), Lewis, Katzoff and Greenfield (1987: 248) and Lewis, Yadin
and Greenfield (1989: 136), though he was “not a professional scribe” (Yadin et al. (2002:118)).

360 |1literates do occasionally seem to have been taken advantage of in this way: see P. Oxy. | 71 (303 C.E.);
from the Ptolemaic era, see P. Enteux. 1 (259 B.C.E.) and P. Enteux. 50 (221 B.C.E.).

31 This is of uncertain date but Babatha was at least employing scribes after Judah acted as guardian in P.
Yadin 14 and 15 and she does not seem to have changed her policy.
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competent. Their reasons for choosing a particular language is a further, complex issue.
This might be determined by a number of far from mutually exclusive factors, including
the linguistic competence of the parties to the contracts, their relative statuses, social or
cultural preconceptions about particular languages and their usage, the nature of the
document involved and the demands of the administration.3¢? The key factor in the use of
Greek in these archives has typically been connected with the latter; the desire to use these
legal contracts in a Roman court encouraged people to write in Greek.%® This does not
mean that only Greek documents were enforceable in Roman courts, merely that writing
them in Greek made them easier to use in this setting.*®* To some degree this is certainly
the case, though it should not be over-emphasised to the exclusion of all other factors.
While the majority of the documents dated after 106 C.E. are in Greek, this is still a
majority and not an entirety: six documents from the two archives dated after 106 C.E.,
one to as late as 131 C.E., are written in either Jewish or Nabataean Aramaic.®® To take

two examples, P. Yadin 10 (Babatha’s ketubba), undated but certainly written after the

32 |_anguage choice is a subject of great debate in modern sociolinguistics, which has been picked up in
multi-/bi-lingual studies of the ancient world. Of special relevance here is Spolsky’s (1985: 44-45) set of
“preference rules”, developed in relation to spoken and written languages in first century Palestine.
According to these, one chooses:

1) the language the speaker knows best for the topic concerned

2) the language that the speaker believes his or her interlocutor knows best for the topic concerned

3) the language used the last time the speaker spoke to the same person

4) a language which excludes or includes a third party

5) the language which asserts the most advantageous social-group membership in the interaction.
These provide some useful factors to consider in reference to these particular documents, even if there are
often going to be complications with their application, which have already been discussed by Langslow
(2002: 40-41). For further bibliography on multi-lingual theory applied to the ancient world, see Mullen and
James (2012) and Adams, Janse and Swain (2002). Language choice will be discussed further in Chapter
Four (pp. 167-176).
363 Though, as Oudshoorn (2007: 89) convincingly puts it: “It seems more likely that a gradual change to
Greek occurred to facilitate the use of the documents in a Roman court context, without ever excluding the
use of Aramaic in legal documents completely.”
364 The use of interpreters in courts in Egypt is well documented (see Youtie (1975: 205) for examples). With
regard to written evidence, however, Demotic contracts had a Greek summary and description making them
easier to use in court. For translation of written documents in Egypt, see the comments by Hanson (1991:
176-177), with examples of explicit references to translations of Egyptian documents from the Ptolemaic
period (Hanson (1991: 177, n. 65)).
365 These are P. Yadin 6-10 and X Hev 12. The more permanent transition to Greek (with the exception of
the late X Hev 12) seems to come at some point between 122 and 124 C.E. See the discussion of language
choice in Chapter Four (pp. 167-176).
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creation of the Roman province, and X Hev 12 (a receipt for dates addressed to Salome),
dated to 131 C.E., are both written in Jewish Aramaic. The archives provide Greek
examples of the same type of documents: two Greek marriage certificates and various
receipts. Possibly the principals were not concerned with using these two documents in a
Roman court and so did not feel the need to have them written in Greek. This raises the
question, however, of why they did feel the need to do so in other, similar kinds of
documents, if indeed the reason for choosing Greek was so explicitly connected with the
desire to appeal to the Roman system. We cannot simply stop at attributing language choice
to the influence of the Roman government — other motivating factors must be considered

in each case.

Whatever these factors, there may sometimes have been considerable pressure, real or
imagined, to draw up a document in a language in which the commissioning party was not
proficient. In such cases, a few options present themselves. If the other party was proficient
in the desired language, he or she could draw up the document, though this would have
been an unusual step given the prevailing reliance on scribes. A further drawback would
have been that the non-proficient person may have been placed at a disadvantage.3®®
Another alternative was to ask a third party to write the contract — this might have been a
friend or relative of one or both or the principals. Finally, there was the most common

solution of commissioning a scribe to write the document in the language desired.

One possible reason for hiring a particular scribe was, therefore, for the linguistic expertise

he could provide. This is slightly more specific than the general literacy issue itself as it

366 To be discussed in more detail below (pp. 109-110).
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does not imply complete illiteracy on the part of the commissioners: this is restricted to a

lack of a necessary level of competence in one particular, preferred language.

Type of document

Another factor in Judah’s decision not to compose any documents aside from his marriage
contract might be people’s attitudes to particular types of contract. Indeed, this applies
more generally to people’s decision to employ, or not to employ, a scribe. There may have
been a feeling that certain documents required a more professional touch or, conversely,
that it was preferable to draw up more personal contracts (such as one for a marriage)

oneself: in the latter case, sentiment plays a key role.

In theory, it seems reasonable that people had different attitudes towards the composition
of different kinds of documents. In practice, it is very difficult to marshal evidence for such
a distinction, based, as it is, on personal choice. For example, Judah, son of Eleazar, as
stated above, does not write any other documents in the Babatha archive besides his
marriage contract. This might indicate that he had a sentimental attitude towards this
particular kind of document alone; all the others from the archive after his marriage are of
a different nature and so their composition is determined by other considerations and a
different attitude. There is, however, one other papyrus of a similar type: his daughter
Shelamzion’s marriage contract to Judah Cimber (P. Yadin 18). This is written in Greek
and not in Shelamzion’s father’s hand. As such, while Judah may well have felt some
compulsion to write his own marriage contract to Babatha, apparently no such feeling
emerged in the commission of that of his daughter. Perhaps sentiment did not play a part

and he simply felt capable of writing this particular type of document: he had been married
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before, so could have reproduced or even just copied a previous contract, making the
necessary amendments. If Michael Satlow’s estimations about Judah’s lack of solvency
are correct, this might have been in a desperate attempt to save money.3®’ He could,
however, have repeated the process once again for Judah Cimber and Shelamzion.
Language competence is likely to have played a part here; Judah Cimber and Shelamzion
wanted a Greek contract and so the bride’s father could not compose it. If they took no part
in the decision and the language was chosen by the scribe they employed, the question re-
emerges — why did Judah not write them a ketubba similar to Babatha’s? I would therefore
argue that in this case the commissioning parties did indeed express a preference for a

particular language or type of marriage document. This was not solely down to the scribe.

A further possibility which must be considered is that the ketubba was never expected to
be used: it was an ornamental item, a sentimental record of a personal event and not
intended to be presented in a court of any kind or used as a legal document. The primary
objection to this is that Babatha does seem to have used it. She takes action in P. Yadin 21
and 22 based upon her right to her dowry money.®® This appears to be a reference to the
money due to her as recorded in her ketubba. Perhaps, then, we should separate the original
intentions with which the document was drawn up from actual events: P. Yadin 10 was
never intended to be used but, due to unforeseen circumstances, became an instrumental
legal document. In antiquity, however, widows and divorced women were generally
entitled to a return of their dowry money; indeed, Roman law gradually built up an
elaborate system of safeguards to protect a woman’s right to it. The ketubba was a record

of this dowry money. Even if it was regarded as no more than a receipt, it is highly

367 Satlow (2005) observes that Judah seems “perpetually strapped for cash” (Satlow (2005: 59)) and later
describes him as, “not a father-in-law’s dream: he squandered his daughter’s (that is, his own) money”
(Satlow (2005: 64)).

368 p, Yadin 21, II. 11-12; P. Yadin 22, I. 10.

108



improbable that it was seen as mere decoration: this was Babatha’s proof of her right to a
specific amount of money upon dissolution of the marriage.®®® Even if the legal disputes
that followed Judah’s death were not envisaged, it is difficult to believe that the ketubba

was seen as fulfilling no practical role whatsoever.

This example serves to illustrate the complexities of the issue, which does not provide any
easy solutions. We have not yet reached any definite conclusions about people’s attitudes
to particular types of contracts. This might, in fact, be impossible since, in the absence of
evidence of a general cultural attitude towards certain documents, we are left trying to
second-guess very individual opinions. This particular point is therefore worth considering

but should not be pressed too far.

The parties involved

The use of a scribe may also have been determined by those involved in drawing up the
document. If one or other of the parties were competent writers, then perhaps they could
draw up the document themselves: a scribe would be needless expenditure. Two issues
complicate this matter. The first, once again, relates to language competency. Person A
may have objected to Person B drawing up a contract in a language he could not read. Or
both parties may have wished for a document to be written in a language in which they
were not competent, such as that of the administration. The second is more an issue of
trust. If Person A was not well acquainted with Person B and had limited literacy or was

completely illiterate, it is perhaps understandable that he would be cautious about having

369 |f Cotton is correct about the succession laws in the area not favouring women, then this would add further
importance to the stipulation of the dowry and its return; it may have been the only money to which Babatha
was entitled. Cotton (1998a) has, however somewhat retreated from this stance. See pp. 68-69 for further
details on this point.
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Person B draw up a document. Person B may insert clauses to his own advantage or change
the agreed terms, while Person A was not-so-blissfully unaware. In such a case, employing

a neutral third party to draw up the contract would be a sensible precaution.

In this scenario, the main skill the scribe brought to the table was still writing ability and
perhaps also language competence. He also, however, brought the added attraction of

neutrality.

Official copies

In cases where our documents are copies, especially copies connected to the Roman
administrative or legal system,®’° the scribe is probably part of a wider administrative

structure. He was employed to find and copy a person’s census return or other document.

In this case, the scribe has no influence on the substantive contents of the document,
besides perhaps the language, as he merely makes a copy of an existing papyrus. The
original, of course, is still subject to the same considerations about the extent of scribal
influence. Choice of scribe for the copy is dictated purely by considerations about his

access to the relevant documentation.

Legal expertise

The Nabataean kingdom was incorporated into the Roman Empire in 106 C.E. The

inhabitants thereafter had to adjust to their new rulers and the new ruling, administrative

370 Documents of this kind may include: P. Yadin 11, 12, 13, 16, 28-30, (possibly) 33, 34; X Hev 61, 62.
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and possibly legal system; only “possibly,” as it is a well-known feature of the Roman
Empire that it took account of local custom or law to varying degrees. Yet, while this is
known to us, it does not mean that it was evident to the people of the new province of
Roman Arabia. If Babatha or one of her family now wanted to sell a piece of land or take
out a loan, they could have been understandably uncertain about the new procedure or,
indeed, whether there even was one. In this case, the most sensible option would be to ask
someone with some kind of legal expertise what they should do, or request that they draw
up a document which completed the necessary transaction. Based upon this uncertainty, it
would seem likely that they would approach someone connected with the Roman regime

who, they would assume, would be informed about their new rulers’ requirements.

Such a reconstruction implies that a) the scribes of these documents were perceived to have
some kind of legal expertise as well as their writing ability, and b) that these scribes were
in some way connected to the Roman administration. They might have been locals
subsequently employed by the Romans or have come with the army or governor from
elsewhere. If this reconstruction is correct, it would mean such scribes would in all
probability have considerable influence on the content and legal substance of the
documents. Such a reconstruction does not, however, necessarily involve all the post-106
C.E. documents. After initial contact, the people of Roman Arabia may have decided that
they did not have to worry about any new system. The existing local scribes may have
gradually become more informed about the new situation and been employed more
frequently once people’s initial worries had died down. Or, the perception may have been
that the only requirement or desideratum for composing new documents was that they be
written in Greek, in which case any scribe who could write the language might be used

without requiring him to have up-to-date legal knowledge.
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The identity of the scribes

Examining why people hired scribes has raised several key questions regarding their
identity. First is whether the post-106 C.E. scribes were locals or outsiders who arrived
with the Romans. Second is how official their position was. Both considerations are vital
if we are to reach any conclusions regarding the third: the extent of the legal expertise that
they brought to the documents. Identifying the background and position of the writers may

shed some light on this issue.

Local or ‘Roman’?

The first question to consider is whether the post-106 C.E. writers of these documents were
recruited from the local population or arrived with the Romans.3’! In order to tackle this
problem, we must first examine the situation prior to the Roman arrival — we may then
identify points of continuity or disparity which may prove useful in profiling those acting

as scribes in Roman Arabia.

We have six documents in the two archives that are dated prior to 106 C.E. either definitely
or tentatively: P. Yadin 36 (= P. Starcky), P. Yadin 1-4 and X Hev 2. Of these, P. Yadin 1-
4 are signed by their writers, all of whom append to their name x1oo, “the scribe”: P. Yadin
1 (93/94 C.E.) is written by Huwaru, son of Awatu and P. Yadin 2-4 (all 97/98 C.E.) by

Azur, son of Awatu.®”? Nothing further is known about these two so it is impossible to

371 ‘Roman’ will be used here with this sense, rather than to designate anyone who is a Roman citizen or a
native of Rome itself.

872.p_Yadin 1, I. 66: x790 1w 12 10, “Huwaru, son of Awatu, the scribe” (the scribe’s name is restored on
the recto though clearly legible on the verso); P. Yadin 2, I. 49: [x1190 3h3[v 92 1111y, “Azur, son of Awatu”; P.
Yadin 3, I. 55: x7p0 1wy 92 111y, “Azur, son of Awatu, the scribe”; P. Yadin 4, 1. 26:
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determine whether they were connected with the Nabataean regal administration or not.>"®

This information is represented in Table 3 (below):3"4

TABLE 3: IDENTIFIED SCRIBES OF DOCUMENTS WRITTEN BEFORE 106 C.E.37

DATE METHOD OF
DOCUMENT (CE) SCRIBE SCRIBAL LANGUAGE
T IDENTIFICATION

8 Elul, Year

23 of Huwaru, son of . Nabataean
P. YADIN 1 Rabbel I1 Awatu gl Aramaic

(93/94)

3 Kislev,

Year 28 of Azur, son of . . Nabataean
P. YADIN 2 Rabbel 11 Awatu (Partial) Signature Aramaic

(97/98)

2 Tebet,

Year 28 of Azur, son of . Nabataean
SR Rabbel I1 Awatu SUEMELLE Aramaic

(97/98)

Unknown,

though Year

28 of Azur, son of (Partial) Signature and Nabataean
P.YADIN 4 Rabbel 11 Awatu handwriting Aramaic

(97/98) is

mentioned

The repeated presence of Azur might indicate an early preference for employing the same
scribe again and again. The principals found someone competent whom they trusted to
write their documents and so simply returned to him whenever they needed a new contract
drawn up. This hypothesis is reasonable in the case of P. Yadin 2 and 3: these two
documents are near-identical in form, written within a month of each other, and the seller,
Abiadan, daughter of Abad-Haretat, is the same in each. Whatever her reasons for drawing

up a new sale contract for the same piece of land, it seems perfectly natural that Abiadan

[... X190] (W 92 1v], “Azur, son of Awatu, the scribe”. Yadin et al.’s (2002: 253) identification of the scribe
in P. Yadin 4 and consequent restoration of the name is based on handwriting.

373 In P. Yadin 2, Archelaus, a Nabataean commander, is the purchaser but this provides no basis for assuming
that Azur also occupied an official position.

374 For further information on the documents’ contents, see their respective entries in the Survey of the
Documents or the summary table in the same chapter (pp. 32-33).

375 The information in all tables in this chapter is based on that in the publication and commentaries on the
documents in Yadin et al. (2002).
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would return to the scribe who had written P. Yadin 2 for her: all she needed was a copy
of this document with the names changed. This does not, however, mean she would use
him for any and all writing. P. Yadin 1 and 4 share no common participants (nor do they
with P. Yadin 2 and 3), and nothing is known about the possible relationship between the
people in these documents. We may presume some connection based on their common
find-location in Babatha’s purse, but anything further is pure speculation. Consequently,
we do not know if the principals did indeed go back to the same scribe over a long period,
though this would seem a reasonable practice; a particular scribe might be employed

repeatedly based on a relationship of trust that had been gradually built up.

We can, in any case, safely conclude that there was a person who wrote multiple documents
of various types for different people prior to 106 C.E. Azur was not a party to any of the
contracts and does not appear as subscriber or witness anywhere else. It is therefore
reasonable to suppose that he was some kind of scribe whom people employed to write
their documents for them. Further to this, we may also make the broad observation that

there was a demand for the writing of documents. Competent people filled this demand.

Huwaru, son of Awatu, and Azur, son of Awatu, do not appear again in any of the papyri
written after the Nabataean kingdom was converted into a Roman province. This does not,
however, mean that people stopped using those scribes who had operated in the Nabataean
kingdom. There is one Greek document (P. Yadin 5, dated to 110 C.E.) and a fragment of
another (P. Yadin 31, tentatively dated also to 110 C.E.) but the next Jewish or Nabataean
Aramaic document in the archives after X Hev 2 (c. 100 C.E.), the latest dated contract
pre-annexation, is P. Yadin 6 (119 C.E.). We therefore have a gap of about nineteen years

between the last Aramaic document written under the Nabataean kingdom and the first that
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was written under the Roman administration: time enough for the people in question to
retire, die, move on or change professions. The fact that their names do not reappear is
therefore not particularly mysterious or surprising and certainly does not indicate that

people stopped using local scribes.

On the contrary, as mentioned above, six documents written after the creation of the Roman
province were written in Nabataean or Jewish Aramaic, one as late as 131 C.E.3® Scribes
have been identified for five of these documents, based upon signatures or handwriting:

this information is represented in Table 4 (below).

TABLE 4: IDENTIFIED SCRIBES OF NON-GREEK DOCUMENTS WRITTEN AFTER 106 C.E. IN THE
BABATHA ARCHIVE.

DATE METHOD OF
DOCUMENT (C.E) SCRIBE SCRIBAL LANGUAGE
T IDENTIFICATION
Yohana, son of . Nabataean
P. YADIN 6 119 Makkuta Handwriting Aramaic
24t .
An unknown son of . . Jewish
P. YADIN 7 Iza(r)nmuz, Shimon (Partial) Signature Aramaic
31 Handwriting. The
Yohana, son of scribe’s name is present  Jewish
SR Uit Makkuta but not identified Aramaic
122 . .
explicitly as the scribe.
Handwriting. Yohana’s
name appears among the
Yohana, son of . . Nabataean
P. YADIN 9 122 Makkuta wnnessgs but is not Aramaic
conclusively stated to be
that of the scribe.
34 Adar .
' Judah, son of . Jewish
2 VAR A | Eleazar Kthousion Slgie Aramaic
unknown

Yohana, son of Makkuta, is identified entirely on the basis of his handwriting.®”” In none

of these documents does he sign and append x190 to his name, as in those predating 106

376 See n. 365.

377 Yohana, son of Makkuta, has also been assumed to appear in P. Yadin 7 as a possessor of property. In
fact, Yohana is a daughter of Makkuta in this document: xn1om n7a mnpr1 (I. 46, also restored in Il. 11-12).
The editors explain this as a scribal error, noting the fact that Yohana is “a well-known person in the Nahal
Hever documents” (Yadin et al. (2002: 97)). Furthermore, as they go on to note as explanation for the error,
Yohana is also a woman’s name, which is attested in an ossuary from the Jerusalem area (Yadin et al. (2002:

97)).
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C.E. The association of this hand with his name is based upon an identification of the
handwriting in these documents with the signatures in P. Yadin 8, P. Yadin 9 and that in
one of the subscriptions to P. Yadin 22.37® His hand is skilled and cursive.3” It could very
well have belonged to a professional writer, capable of the rapidity of writing which is on
display. The documents may, then, still provide evidence that local scribes continued to
operate under Roman rule and even that people tended to find one they trusted and employ
him repeatedly. Notably, too, while P. Yadin 6 and 9 are written in Nabataean Aramaic, P.
Yadin 8 is written in Jewish Aramaic. The scribe here appears to have been able to range

across dialects, perhaps maximising his income through this skill.

These documents demonstrate that even after the Romans arrived, there were still people
around who could be commissioned to write contracts in languages other than Greek.
Indeed, they were approached to do so for about sixteen years after the province was
created and occasionally even later. There was still a demand for documents written in
Nabataean and Jewish Aramaic, meaning that it is extremely probable that local scribes
continued to operate after the Roman occupation. They did not vanish from the scene, or

at least did not do so immediately, as there was still a demand for their services.

Were, though, the scribes who continued to draw up contracts in local languages the same

people who later turned their hands to Greek documents? This is not meant to refer very

378 p, Yadin 22, I. 34: n3y%k xman 72 xanw, “Yohana, son of Makkuta, her ‘lord’.” The signatures in the earlier
documents seem quite fragmentary in the photographs of P. Yadin 8 and 9: both papyri are fairly perforated
around the area of the signature (see plates 33 and 56 respectively in the Plates volume of Yadin et al. (2002)).
Nevertheless, the handwriting of the main body of P. Yadin 6, 8 and 9 has been matched quite definitely and
the editors, in their physical description of P. Yadin 8, seem confident in their identification: “He [ Yohana]
apparently was the scribe of this document, as indicated by the resemblance of the handwriting in his
signature and in the text ... The ligature of the word oy in line 6 exposes his identity also as the scribe of
the Nabataean documents P. Yadin 6 and 9 where a similar ligature appears (despite the difference between
the Aramaic and Nabataean scripts)” (Yadin et al. (2002: 111)).

379 The script is described by Yadin et al. (2002: 111; 258; 269) in each of the documents as, “extreme
cursive,” and, “a rapid script written with a skilled hand.”
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literally to individuals: neither Yohana nor the unknown son of Simon append their names
as scribes to any of the Greek papyri. Rather, was the circle of local scribes who operated
under the Nabataean rule and continued to work under the Romans also responsible for
writing the Greek documents that predominate from around 124 C.E.? Language skill is
the obvious determining factor here: if the existing scribes knew Greek and developed their
writing skills in this language, then it is possible that they acted as scribes for the post-124
C.E. documents. Their main language of operation simply shifted to Greek. If, however,
knowledge of Greek in the area was extremely limited before the Romans arrived, it might

be more probable the later scribes had arrived with the new rulers.

So how likely was it that the earlier scribes, or indeed others in the area, already knew
Greek? Yohana’s bilingualism in Aramaic dialects has already been noted. Indeed,
multilingualism, including some level of Greek, in this area does not seem a remote
possibility. Nabataea did not exist in a vacuum. Its neighbours included Egypt and Judaea:
the use of Greek in the former hardly needs comment, and the language was far from
unknown in the latter.3® Additionally, Strabo, in the late first century B.C.E., stated that
Romans and many other foreigners lived in Petra.®® The Hellenized architectural style
which flourished under Aretas IV (c. 9 B.C.E. — c. 40 C.E.) also attests to some sort of
contact with the Graeco-Roman world and “the Hellenic tastes of the eastern Roman
Empire.”® Judah, Babatha’s second husband, was from Engedi in Judaea and owned
property there (P. Yadin 11 and 19), yet lived in Maoza in Arabia: this attests some kind
of cross-border activity. This was admittedly in the Roman period but may have been a

continuance of ownership patterns developed by previous generations of his family.

380 See Hezser (2001: 237-243) for an overview of the acquisition of Greek by Jews in Roman Palestine.

381 Strabo, Geographica XVI. 4. 21. Strabo claims that he bases his account on the reports of his friend,
Athenodorus, who had visited the city.

382 Bowersock (1983: 61); cf. Millar (1993a: 394-408).
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Nabataea might not have been part of the Roman Empire before 106 C.E. but this does not

mean it had no contact with its neighbours.383

In short, there is evidence for Greek being used around this area and a suggestion that, at
least in the earlier period, Nabataea had attracted travellers. Admittedly Maoza was a small
village on the south coast of the Dead Sea and can hardly be compared with the
cosmopolitan capital of Petra. Nevertheless, as is explicitly shown in the documents,
Babatha, Salome Komaise and their families were wealthy. They had land and therefore
produce to trade. Judah at least travelled and owned property in Judaea. Under such
conditions, some contact with the Greek language, either spoken or written, would have

been probable.

As has been discussed at length above, this is rather different from being able to compose
lengthy legal documents in Greek. But the switch to Greek did not occur overnight: with
the exception of P. Yadin 5 and the fragmentary P. Yadin 31, both dated to 110 C.E., there
was a sixteen to eighteen year gap between the annexation and the time when Greek
appears to have become the default legal language. This provided plenty of time for locals,
including scribes, to improve their Greek language skills. There would have been a
particular economic incentive to do so for the canny local scribe who realised the long-
term effect of Roman occupation; if such a scribe recognized the probability of an
increasing use of Greek, it was in his interests to pick up the language or to make sure his
children did so. Others involved in trade may also have had a similar incentive, faced with

a whole new set of potential customers in their Roman rulers.

383 |t is possible that Nabataea had temporarily been part of the Roman Empire much earlier, which would
support the position put forward here (see p. 4).
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A comparable situation may be found in Egypt after Alexander’s conquest in 332 B.C.E.
and in the subsequent period under the Ptolemies. Under the Persians, lower level
administration had been conducted in Demotic, while the highest level, in Memphis,
operated in Aramaic. The latter, after Alexander’s arrival, swiftly switched over to Greek,
but the lower level appears to have continued to operate in Demotic for a long time. When
the switch gradually occurred, this was probably at least in part through Egyptian scribes,
who had been writing in Demotic, becoming proficient in Greek.%®* Willy Clarysse has
identified some of the Egyptian scribes who wrote Greek through examining the writing
implements used for Greek documents; those who were using the Egyptian rush pen to
write in the Greek language were in all probability Egyptians — there was little reason for
a Greek to learn to use this implement rather than his traditional tool of the kalamos, which
was much more user-friendly.3® Here, then, we seem to have native scribes learning to
adapt and function in the new language of the administration. This admittedly occurred
over a much longer period than we find in Roman Arabia. This longer transition period is
evidenced in the fact that the Greek of these Egyptian scribes is generally excellent,®®
while that of the writers in the Babatha and Salome Komaise archives is often littered with
Semitisms that betray the mother-tongue of their writers.3” What we seem to have here,
then, is a similar phenomenon to that which occurred in Egypt centuries earlier — local

scribes learning and switching languages — but in Roman Arabia it appears to have

384 See Clarysse (1993: 186-188) for an overview of this process of change.

385 Clarysse (1993: 188-190). This is not the only evidence for Egyptian scribes writing in Greek: an
inscription from Dendera has an Egyptian priest list his titles, among which are various Egyptian scribal
posts and “scribe of Greek writings” (see Clarysse (1993: 186-188) for this and further examples).
Additionally, in the Ptolemaic period, two ‘Egyptian’ teachers are listed for tax purposes among the Hellene
group, which has led Clarysse and Thompson (2006: 127-129) to suggest that Egyptian teachers (who
incidentally were the people who acted as notaries at this stage), in a climate which was now heavily
promoting Greek cultural values, were utilizing their Greek skills to teach Greek as a foreign language.

386 Clarysse (1993: 200).

387 These are extensive and frequently commented upon in the publications and commentary of the papyri.
For a summary of some of these, see Lewis (1989: 13-16).
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occurred at a highly accelerated pace, as reflected in the quality of the language of the local

scribes.

The writers of the post-124 C.E. Greek documents were therefore probably the existing
local scribes who managed to convert a passing knowledge of Greek into a more advanced
writing skill. Indeed, it was in their economic interests to learn or improve their Greek.
They could use their existing language skills to communicate with the locals who still
operated mainly in Aramaic, even if they were now called upon mostly to compose
documents in Greek instead. Their local identity also explains the numerous Semitisms in

the language of the Greek papyri, something which otherwise becomes rather puzzling.

Official or independent?

Having suggested that local scribes may have continued to operate well into the period
after the annexation of Arabia as a Roman province, we should now ask whether they were
officially connected with the Roman establishment or independent of it. Is it possible that
the Romans employed locals as writers due to their language skills (i.e. in both Aramaic
and Greek)? The discussion will focus primarily upon the two identified scribes of the

majority of the Greek documents from the Babatha archive: Germanos and Theénas.

One potential employer for these two might have been the Roman army. The army,
however, had its own officium of clerks on whom it could rely for official business. An
inscription from across the empire in Lambaesis provides detailed information about their

grades: a cornicularius was in charge of the officium, with an actarius as deputy; there
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were then the librarii and the exacti.®® These were soldiers: the posts were military (among
the immunes) and did not constitute a separate division. Indeed, prospective centurions
were typically trained in both the military and administrative side of the army, meaning
that at some point in their career they would have been expected to hold one of the
aforementioned roles.*®° These clerks primarily operated in Greek in the Eastern Empire,
though were probably taught Latin; native languages may have been spoken in ethnic
units.3%° As such, for internal army business, the administrative structure was built in: the
Roman army seems to have had no need to hire outsiders when they had their own people
to do the job. The possibility that Germanos and Theénas were hired by the local army

unit, as suggested by Schams, should therefore probably be discarded.®**

The situation might be slightly different with regards to the Roman governor.®% In his
court activities there might have been a greater need for bilinguals who could speak and/or
write the local language, in this case Aramaic, and speak or write a language
understandable to the administration — Greek. In some sense, this was the locals’ problem
to overcome if they wished to have recourse to the governor’s court. Nevertheless,
translators seem to have been used in courts in Egypt. Their involvement did not even

attract comment, perhaps suggesting it had become a matter of routine.*® These two

388 1S 9100. See Phang (2007: 296-297) for a discussion of the inscription and Austin (2010: 102-109) for
further details on the role of each official.

389 Breeze (1974: 270).

3% phang (2007: 300).

391 Schams (1998: 211). Lewis (1978: 105) also suggested that the AipAdpioc of these documents may have
been a military clerk who was “moonlighting”.

392 Though it should be noted that there was not necessarily a sharp divide between his staff and that of the
army. The army staff might be used for administrative purposes (see Alston (1998: 257)). A pertinent
example here is Julius Apollinaris, who served in Arabia and wrote to his father in 107 C.E. (P. Mich. VIII

466; cf. P. Mich. VIII 465): he had asked to be made the governor’s Aippdpiog, and was made Aippdpiog ...

Aeye®vog (librarius of the legion) instead (recto, Il. 24-30). In the editors’ words: “the distinction between
his staff as governor and staff as military commander might not be too finely drawn” (Youtie and Winter
(1951: 13)).

3% Two examples in which translators/interpreters appear in court cases are P. Oxy. II. 237, col. vii, II. 37-
38, dated to 186 C.E. and P. Col. VII. 175, Il. 56-67, dated to 339 C.E., admittedly much later than the period
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archives also throw up plenty of evidence of translation practice: many of the subscriptions
are specifically marked as such.3®* This attests the presence of people skilled (to varying
degrees) in at least two languages. Were these people already part of the Roman

administration or locals employed to meet demand?

The answer to this problem lies mainly in the issue of whether the army staff, who could
be used by the governor for administrative roles,** could supply people who had Aramaic
language skills as well as the Greek or Latin necessary for communicating in the army. If
not, then it is perfectly plausible that the governor would have to look elsewhere to meet
the demand. If Kennedy is correct in his hypothesis that the VI Ferrata, having been
deployed from Syria, was in Arabia from c. 117-123 C.E., then some soldiers at least may
have picked up certain skills in the related local languages from their previous posting.3%
Whether this would have been adequate to the demand is another matter and this personnel
would not have been available until eleven years after the area was annexed. In 106 C.E.
the 111 Cyrenaica was most probably Arabia’s garrison. This moved in from Egypt,®’
where the primary languages were Greek and Demotic. It is not, therefore, implausible that
there would have been a need for Greek and Aramaic bilinguals to contribute to the
functioning of the governor’s administration, particularly those skilled in the local Aramaic

dialects. Certain locals may have served this need.

currently under discussion. For further examples of translations and a discussion of Demotic-Greek
translation practice in Egypt, see Mairs (forthcoming).

394 P. Yadin 11 includes a Greek translation of Judah’s attestation (1. 29-30); in P. Yadin 16, Babatha’s
attestation and the prefect’s notation are both marked as translations (ll. 33-38); P. Yadin 27 includes both
Babatha’s attestation in Jewish Aramaic (1. 11-14) and its translation into Greek (ll. 15-18); all that remains
of X Hev 61 are three translated attestations.

3% See n. 392 above.

3% See the tables in Kennedy (1980: 308-309).

397 Kennedy (1980: 309 and passim) and Bowersock (1983: 81).

122



There are three possible ways to define the connection between such local writers and the
Romans. The first is that scribes such as Germanos and Theénas had been recruited into

the Roman army and were serving in the role of military librarii. This interpretation

requires us to follow Lewis, Isaac and Schams in reading AiBAdprog as a Greek rendering

of librarius,3® though the hypothesis here advanced differs from their analyses of the
position of these two scribes. Germanos’ Latin name might tell in favour of this
proposition, though this is highly speculative.3*® Germanos and Theénas may, then, have

been army recruits seconded to the governor’s office for administrative duties.

There are, however, two problems with this hypothesis. First, the presence of Jews,
identifiable by their patronyms (Judah and Simon respectively), amongst the soldiers of
the Roman army would be extremely surprising.*® Secondly, as Isaac has already
observed, these instances of (supposed) military librarii contrast with existing
documentation of this rank, in which a military librarius was closely associated with, and
mentioned with, his unit or office.*°* No unit or office is mentioned in these documents. It

therefore seems unlikely that these two scribes were soldiers in the Roman army.

Additionally, Bowersock has cast doubt upon the equation of AipAdpiog with librarius,

preferring instead to read it as libellarius.*®? As support for this, he notes the attestation of

APeAAog with the meaning “document” or “petition” from the Hadrianic age, and the

3% |ewis (1989: 64); Isaac (1992: 73-74); Schams (1998: 211).

3% Nomenclature helps little here. Germanos is the only Jew with this name attested in Palestine in the period
330 B.C.E. — 200 C.E. by llan (2002: 332), though there are five known Germanos-es in the following period
(200 C.E. - 650 C.E.) (llan (2012: 275)).

400 Although Schoenfeld (2006) has marshalled evidence that Jews were more active in the Roman army than
modern scholarship tends to assume.

401 |saac (1992: 73).

402 Bowersock (1991a: 339).
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existence of libellarius in Latin. The weakness in his argument is that the latter is only
attested much later, a fact he acknowledges, though he argues that “words often have a
functional life long before they appear in literature.”*®® His case might be strengthened

from the appearance of another word in these two archives used in a sense otherwise

unattested until the sixth century C.E.: xeipoxpriotng.*** A AipAdprog then, might simply

have been a notary or scribe of some kind and not synonymous with a military librarius.
We do not, however, have to accept Bowersock’s suggestion to come to this conclusion:
librarius is also used in a non-military context to refer to “commercial copyists of formal

documents.”*® There is therefore no need to read these documents as referring to an army

clerk even if we do chose to read AipAdprog as librarius.

The second possibility is that we have here two locals who, through their work, had

frequent dealings with the Romans. AipAdpiog is not, therefore, an official title connected

with the Roman administration. It may, however, still have been picked up through contact
with the Romans, hence the use of this Latinised term. We might then wonder why it was
included in some documents and not others. If this was a term for Theénas’ and Germanos’

occupation, why not append it to all the documents they wrote?

The third, and preferred, explanation is that the two scribes were employed not by the army
but on the Roman governor’s staff or some arm of the Roman administration. This would
have been to supplement staff provided by the army. This is in fact Isaac’s rejected

alternative: “The librarii from the Babatha archive may have been low-ranking clerks in a

403 Bowersock (1991a: 339).

404 X Hev 61, 1. 4. See Cotton’s comments on the use of the term in Cotton and Yardeni (1997: 144-145).
495 See Isaac (1992: 73) and Austin (2010: 105) on the librarius in the civil sphere as “a private secretary, or,
as his title indicates, a copyist (or seller) of books.”
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local government office, possibly the one administering imperial possessions in the

region.”*% Despite Isaac’s retreat from this position, it seems the most plausible option. A

MPAdaprog was some kind of notary or scribe employed by the Roman government,

possibly by the governor or his staff, though not recruited into the army. He was probably
employed both due to writing skill and linguistic ability: thus, it would be perfectly
plausible that locals who had previously worked as scribes (as outlined above) would have
taken up such roles. Here, it is appropriate to return to Schams’ conclusions: while her
supposition that Germanos and Theénas were employed by a locally stationed army unit
has been rejected, her analysis they were taken on “as bi- or multilingual scribes due to
fluency in Nabataean and/or Aramaic,” and, “already possessed professional writing
skills,” fits in well with this hypothesis.**’ In view of the kind of official documents they
produced, which include many summonses or depositions,*®® it seems plausible that they

were connected to the governor’s administration in his legal duties.*%®

A MPAdapiog could, then, have been an official title. It is perhaps notable that, for the most

part, these two scribes do not use the title in documents which specifically refer to the
governor and his court; for ease of reference ‘official’ documents. In contrast, documents
which make no explicit reference to the governor or his court, ones which were perhaps

drawn up in a more ‘independent’ capacity by the scribes, are those in which they do

include the designation AiBAdpiog. Information on the documents written by Theénas and

406 |saac (1992: 74). Isaac prefers something similar to the second option presented here, namely that they
were “officially recognized scribes and copyists catering to the needs of local property owners.”

407 Schams (1998: 211).

408 See Table 5 (pp. 126-127) for more details on the documents these scribes produced.

499 If we follow Cotton’s proposition that there were public archives (see Cotton and Yardeni (1997: 153;
207-208)), this may have been another potential sphere in which they worked.
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Germanos, including when they appended AipAdpiog to their names, may be found in Table

5 (below).

TABLE 5: IDENTIFIED SCRIBES OF GREEK DOCUMENTS WRITTEN AFTER 106 C.E IN THE BABATHA

ARCHIVE.
DOCUMENT DATE DESCRIPTION SCRIBE METHOD OF SCRIBE’S
(C.E) SCRIBAL TITLE
IDENTIFICATION
P. YADIN 13 | Second Copy of a petition to Theénas, Handwriting None
half of 124  the Roman governor son of
Simon
PYADIN 14 | 11" or 12" Babatha summons Theénas, Handwriting None
October John, son of Eglas, to son of
125 appear in the Simon
governor’s court in
Petra.
P.YADIN 15 | 11t or 12" Babatha deposes both  Theénas, Scribal signature MPAGpioc
October of Jesus’ guardians. son of
125 Simon
P. YADIN 17 | 21% Loan (in form of Theénas, Scribal signature MPAGpLog
February deposit) of money from  son of
128 Babatha to Judah. Simon
P. YADIN 18 | 5" April Shelamzion’s marriage ~ Theénas, Scribal signature MPAGpLog
128 contract. son of
Simon
P. YADIN 19 | 16" April  Deed of gift, from An (Partial) scribal None
128 Judah to Shelamzion. unknown signature
son of
Simon#°
P. YADIN 20 | 19" June The guardians of Germanos  Scribal signature MPAGpLOg
130 Judah’s brother’s
orphans concede
Shelamzion’s right to
property in Engedi.
P.YADIN 21 | 11® Purchase of a date crop  Germanos  Scribal signature MPAGpLog
September  or a labour contract
130
P. YADIN 22 | 11®" Sale of adate cropora Germanos  Scribal signature MPAGpLOg
September  labour contract
130
P.YADIN 23 | 17® Babatha is summoned Germanos,  Scribal signature None
November  before the governor by  son of
130 Besas. Judah
P. YADIN 24 | Uncertain  Babatha is deposed by ~ Germanos, Handwriting None
Besas. son of
Judah
P. YADIN 25 | 9" July Babatha is summoned Germanos,  Scribal signature None
131 by Julia Crispina and son of (mostly surviving)
issues a counter- Judah

summons.

410 This is unlikely to be Theénas, as both the handwriting and Greek language differs significantly from his
work: see Lewis (1989: 83).
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P. YADIN 26 | 9" July Babatha summons Germanos,  Scribal signature None
131 Miryam before the son of
governor. Judah.

P. YADIN 34 | c.July131 Very fragmentary. May Germanos, Handwriting None (but the
be a copy of a son of document is
document submitted to ~ Judah extremely
the governor. fragmentary)

P. YADIN 27 | 19%" Babatha acknowledges  Germanos,  Scribal signature None

August receipt of maintenance.  son of
132 Judah

P. YADIN 32 | Uncertain  Possibly a contract of Theénas, Handwriting None (but the
some sort. The text is son of document is
too fragmentary to Simon extremely
make any assertions. fragmentary)

There are two possible exceptions: P. Yadin 20 and 27. The former is an acknowledgement
of Shelamzion’s right to certain property by the guardians of Judah’s brother’s orphans and

is therefore strongly connected with the ongoing disputes before the governor over the late

Judah’s property. Germanos signs it with the title AiBAdprog. Although the guardians offer

to register the property in question with the public authorities, there is, however, no
suggestion that this document was specifically intended for the governor’s (or, more
realistically, his staff’s) eyes; it is a private, though legal, acknowledgement of rights. |
would therefore suggest it fits the suggested schema: scribes do not include the designation

MPAaprog when writing ‘official” documents, intended for the governor’s court.

The second case is slightly more problematic. P. Yadin 27 is an acknowledgement by

Babatha for the receipt of maintenance from one of her son’s guardians, Simon the
hunchback. Germanos signs it, though not as AipAdapiog. The guardian had been appointed
by the council of Petra so we might posit some ‘official’ function to this document. It is,
however, admittedly a less certain designation than those we have here assigned to other

‘official” documents — i.e. those destined specifically for the sphere of the governor’s court

—and poses a possible exception to the proposed pattern.
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This exception notwithstanding, we might consider the following situation with regards to

the appearance of the AipAdapiog title in the documents: the scribes working in the

governor’s administration, as outlined above, also drew up documents for locals in an

independent capacity. When they did so, they appended their Latinesque title, AipAdprog,

to the documents as a prestige marker. In documents specifically and directly intended to
be used in the governor’s court, the title was not used: if of low rank, it endowed no prestige
in this context and, if their job was to draw up such documents, their ‘official” position was
a given — they did not need to state it. It was assumed that some official had drawn up the

document in question.

Theénas and Germanos were therefore probably employed by the Roman governor, or at
least some branch of the administration, but also drew up documents independently for
locals who approached them. This does not rule out the possibility that there were also
scribes working independently of the Roman administration, who may even have written
in Greek. I would, however, suggest that people with a more ‘official’ role, as it has been
suggested that these two had, would have been preferred by locals when their legal business
dealt directly with the governor’s court since their position would endow them with a
certain amount of authority. They worked for the Romans so were expected to have a better

idea of what was required.

Legal experts or mere hired hands?

To recap briefly: Theénas and Germanos, the two Greek language scribes about whom we
have most information in the Roman period, were probably locals employed by some
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branch of the government, possibly the Roman governor or his staff. They may have
previously acted as scribes locally and were employed by the Romans for both their
linguistic and writing abilities. Not all scribes were necessarily in the Romans’ employ and
local scribes probably continued to operate independently of the Roman government, either

in Greek or in the local languages.

Nothing in the foregoing analysis or in the documents themselves suggests that Germanos,
Theénas or people like them were hired by the Romans for their legal expertise. Through

their work, however, they would have grown increasingly familiar with Roman legal forms

and terminology. This would not make them vouikoi,*** and they used no such designation

to indicate any kind of legal expertise.**2 It would, however, have made it perfectly
possible, even probable, that they brought such new terms and forms to any contracts they
wrote, even those they drew up ‘independently’ for locals in business unconnected with
the governor’s court; one instance might be the stipulatio clause that appears in
Shelamzion’s marriage contract (P. Yadin 18, 11. 66-67). They brought the new forms and
vocabulary that they encountered in their ‘official’ work to any contracts they composed.
This did not necessarily make them legal experts in Roman, local, Jewish or any other kind
of law though they may of course have gradually become more knowledgeable the longer

they worked in such roles.

The locals’ perception of their expertise, however, may have differed from this reality. The

scribes’ connection with the Roman administration could have given them greater

411 This is not to say that there were not vopikof in Roman Arabia, simply that they were not necessarily
identical with the scribal functionaries. This will be discussed in the following chapter.

412 On translators making such claims, see Mairs (forthcoming). In two slightly later examples from Egypt,
each translator explicitly claims to be a vopixog Pwpaikdc: see BGU 1 326, col. ii, II. 22-23 (194 C.E.) and
SB V19298, Il. 24-29 (249 C.E.). No scribes use any such designations in these archives.
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authority in matters connected to it — they were assumed to have better knowledge of what
was required. So when Besas wanted to depose Babatha, for example, he would naturally
approach someone on the Roman governor’s staff to draw up the required document (P.
Yadin 23). They were familiar with the language and form that was needed in this situation
and would be the natural choice for an uncertain petitioner. Thus, they were perceived to

have some legal expertise even if this was not necessarily the case.

This perception may have carried over into documents which did not directly pertain to the
governor’s activities. Thus, these scribes would be approached to draw up documents ‘on
the side’ because they were thought to know what they were doing. Their position gave a
certain degree of authority, hence the use of the title MpAdprog in ‘non-official” documents,

even if they were not legal experts.

Concluding remarks

It is probable that the scribes had a significant impact on the formulation of these
documents. Questions of the literacy levels and language competence of the commissioners
mean that, in most cases, they were unlikely to have had great input into the finer details
of the formulation of the contracts. This is not, however, to deny them any influence: on
the contrary, commissioners could decide what language they wished to be used and might
even have stated which authority they intended to approach should problems arise. Scribes
could read back what was written and incorporate suggested changes. The commissioners
also picked their scribe in the first place, which probably indicated some preference for the

way a document should be formulated. It is, however, unlikely that the parties themselves
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determined the exact legal vocabulary and formulae to be employed in the majority of

cases.

These were left to the scribes. Their choices would be determined by their own experience
and expertise — both as locals and employees of the Roman administration in the case of
Germanos and Theénas. They were not necessarily legal experts and were not employed
by the Romans for their legal knowledge, but brought the Romanised and Hellenised
formulae and terminology that they encountered in their official capacity to documents
they drew up for locals ‘independently’. In turn, locals may have employed them because
their position with the Roman administration endowed them with a certain level of
authority and perceived (though not necessarily actual) knowledge. An additional motive
for approaching locals employed by the Romans would be if, as has been suggested, they
were multilingual and could comfortably communicate with the commissioners of the

documents in Aramaic while writing in Greek.

The commissioners would, therefore, have been able to issue broad initial orders about the
kind of document they wanted written, the language in which the document should be
drawn up and the court to which they wanted to have recourse. The form and details of the

documents were, however, determined primarily by the scribes.
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Chapter Three

Legal Advisors

While the scribes themselves were probably not experts in law, this does not preclude the
possibility that there were some sort of legal practitioners operating in this area. In periods
of uncertainty, it would seem a natural impulse to seek advice on matters in which one’s
position was unclear. This applies to the legal realm as much as any other. Seeking legal
advice in the modern world has been likened to buying, “a sophisticated prediction by a
professional concerning how judges in a local jurisdiction will probably apply vague legal
standards to the circumstances of a particular case.”*'3 If we consider Babatha and Salome
Komaise’s situation in relation to this description, a need or at least desire for legal advice
on their part seems highly probable; they were living in a province created relatively
recently and in which different legal traditions appear to have coexisted for a long time.
Some degree of confusion about their legal rights in one of more of these traditions would
not be at all surprising. Furthermore, with regard to their options in a Roman court, these
women would be dealing with a ruling power and its representative (the governor) who
were both remote — to varying extents — and somewhat unfamiliar. When we add to this
their probable illiteracy and perhaps a general lack of access to legal literature for
laypersons (if, indeed, they had been able to read it in any case), ‘vague legal standards’

seems a fairly accurate description of a litigant’s perception of their situation.

Moreover, it was not just the litigants who may have needed information or advice about

the legal traditions and procedures in the area. The very man who was in charge of

413 Galanter (1981: 5, n. 5), citing what would be published as Mnookin and Kornhauser (1979).
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dispensing justice in the Roman period — the governor — often required this too. Romans
had a tendency to consider, at the very least, the local customs and traditions in any
proceedings in their legal fora.** While an official who had been in the post for a while
may have become relatively well acquainted with these, a new governor, recently arrived
in the area and perhaps not staying for long, would have had little or no knowledge of local
practice. The need for some kind of legal information — either from literature or

knowledgeable people — might appear to be something of a necessity.

Nonetheless, there is no direct mention of such people in any of the documents from the

two archives. While scribes such as Theénas and Germanos sign their names, no individual

is given the title vouikdg or mpayuatikdg anywhere in these documents. Are they, then,

really entirely absent from this community or can we detect their presence and even

influence in spite of the lack of direct attestation?**®

In tackling this question, the present chapter will begin with a brief overview of the typical
role and activities of such legal advisors, as known from across the empire. | shall then re-
examine the two archives in order to determine whether there is any evidence for the
influence of such practitioners in drawing up or using these particular documents. For the
most part, the discussion in this section will centre on P. Yadin 28-30, the so-called
‘judiciary rule’, and what may be deduced from its presence. These three identical
documents are probably the strongest evidence in either archive for the presence of some

sort of legal practitioners in the area, rather than just scribes. Finally, the degree of overlap

414 As exemplified in Trajan’s statement to Pliny: “I think, then, that the safest course, as always, is to keep
to the law of each city” (Id ergo, quod semper tutissimum est, sequendam cuiusque civitatis legem puto)
(Pliny, Epistulae X. 113). Throughout the thesis, the text and translation of Pliny is that of the LOEB. See
Chapter Six (pp. 232-244) for an in depth discussion of this issue.

415 Jones (2007: 1340-1341) has already briefly considered the possibility of the involvement of jurists in
Babatha’s affairs.
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between these two groups will be considered in order to try to determine whether it is

useful to think in terms of two different categories of people.

Legal advisors in the ancient world

The people who are termed ‘legal advisors’, ‘practitioners’ or ‘experts’ were not in any
sense a coherent, unified, professional group in the ancient world and indeed the

terminology used to refer to such people is fairly wide-ranging. In the Greek sources, the

designations used are typically vouikdg or mpayuatikog; in the Latin, we find iuris peritus,

iuris studiosus and iuris prudens.*® The most common term in the epigraphic and

papyrological record is the first, vouikoi,**” but the designation is less important for present

purposes than the actual function, position and activities of such legal practitioners.*®
These appear to have been fairly wide-ranging, encompassing many activities that we
could easily envisage Babatha, Salome Komaise and their fellow litigants taking advantage

of in their new and multi-faceted legal situation.

416 See Crook (1995: 146-158) for a survey of these terms in the sources. Norr (1965) is an old but still very
useful overview nominally of mpaypartikoi but which encompasses evidence for such lower level legal
operators more generally (references to older literature may be found here); cf. Robert (1960: 416, n. 1).
Kunkel (1967: 267-269) provides a list of attested vopikot; cf. Jones (2007: 1346-1358) for a more recent

inventory. Kantor (2009: 262, n. 58) gives bibliography for the inscriptional evidence for vouikol in Asia
Minor, which is a good counterbalance to the general tendency to focus on their role in Egypt (due primarily
to the abundance of the papyrological evidence from there); cf. Kantor (2013a: 145-152) on Roman Phrygia.
For an overview of the functions of vouixol in Roman Egypt, see Taubenschlag (1959: 161-165).

417 Crook (1995: 155).

418 |t is worth noting, however, that designation and function were not inevitably divorced from one another
in their entirety — variance in designation may indeed have indicated different functions. The point is that the
following discussion is not concerned with just one particular title but all those people who may have been
engaged in activities connected with offering legal advice or services.
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Such legal experts were originally considered to have operated primarily at the lower level
of society,*!® though it is more probable that there were in fact a wide range of legal
services available of varying quality that ranged across societal levels. The various sources

indicate that their activities were equally diverse. Let us start, however, with Cicero and

Quintilian, who give a remarkably similar picture of mpayuatikot as assistants to orators.

Cicero, in the late republican era, describes them as a phenomenon of the Greek world —
infimi homines who had a good knowledge of the law and thus assisted orators in court.*?

Quintilian, in a passage of the Institutio Oratoria (95 C.E.), goes so far as to make certain

orators helpless without the assistance of the mpayuatikot:

quid, si forte peritus iuris ille non aderit? quid, si quis non satis in ea re doctus falsum
aliquid subiecerit? hoc enim est maximum ignorantiae malum, quod credit eum scire qui
moneat. neque ego sum nostri moris ignarus oblitusve eorum, qui velut ad arculas sedent
et tela agentibus subministrant, neque idem Graecos quoque nescio factitasse, unde nomen
his pragmaticorum datum est.

What will he do, if he has no legal expert to advise him or if his prompter through
insufficient knowledge of the subject provides him with information that is false? It is the
most serious drawback of such ignorance, that he will always believe that his adviser knows
what he is talking about. | am not ignorant of the generally prevailing custom, nor have |
forgotten those who sit by our store-chests and provide weapons for the pleader: | know too
that the Greeks did likewise: hence the name of pragmaticus which was bestowed on such
persons.*?

419 Norr (1965: 640-641) makes this judgement partly due to what he believes is the relatively sparse evidence
for such people and partly, it seems, in view of Cicero and Quintillian’s comments on them (see below); see

also Kunkel (1967: 263-70; 354-65) on vouikoi, who mostly, he believed, operated at a lower level among

npaypatikoi and document writers (Kunkel (1967: 365)). Jones (2007: 1343-1344) notes a disparity between
Roman Asia and Egypt: whilst in Egypt legal experts appear to have been of a relatively low status, those in
Roman Asia could have considerable social status (see Kantor (2013a: 151-152) for more detail on the
situation in Roman Asia). Jones attributes this, however, to a difference between the source material; in
reality, there may not have been such a contrast between provinces.

420 Cicero, De Oratore 1. 198 (cf. I. 253): “Thus, while among the Greeks the humblest persons, ‘attorneys’
as they are called in that country, are induced for a mere pittance to proffer their assistance to advocates in
court, it is not so in our community ...” (Itaque, non, ut apud Graecos infimi homines mercedula adducti
ministros se praebent in iudiciis oratoribus, ei, qui apud illos mpaypaticoi vocantur, sic in nostra civitate
...). Text and translation is (slightly adapted) from the LOEB. See also Strabo on Roman vouikoi
(Geographica XII. 2. 9): “The Mazaceni use the laws of Charondas, choosing also a Nomodus, who, like the
jurisconsults among the Romans, is the expounder of the laws™ (xp&vtat 8¢ o1 Malaknvol toig Xaphvda
véuo1ig, aipovuevol kai vopuwddv, 8¢ éotv avtoiq EEnyntng tdv vopwv, kabdnep ol mapd Pwpaiolg
VOUIKOT).

421 Quintilian, Institutio Oratoria XII. 3. 3-4. Text and translation is from the LOEB.
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Consequently, both in republican times and the imperial period, it appears that such legal
experts sometimes worked as advisors to orators in court. It is perfectly possible, however,
that the division was not quite so sharp as is suggested by these two sources and in fact the

activities of such advisors may have overlapped with the advocates themselves.*?2 In any

case, the advocates and their advisors are closely linked and the mpayuatikot clearly, in

Quintilian’s eyes, play a key role in justice administration — even if he disapproves of it.

Furthermore, the papyrological evidence from Egypt frequently has vouikoti advising not

only advocates but also judges. When they were Roman officials, these judges often seem

to have used voukoi to find out about local law or tradition. One such example is the well-

known Dionysia papyrus, P. Oxy. Il 237 (c. 186 C.E.), in which Dionysia includes an

opinion of a voukdg, Ulpius Dionysodorus, among her supporting documentation: this

man was originally consulted in a previous case by Salvidius Africanus, a military officer
engaged in judicial activities. This was one of several pieces of evidence she included with
her petition — the rest are citations of prior decisions. In any case, Roman officials seem to
have made use of such legal experts with a fair degree of regularity and, as shown from

this example, litigants were not afraid to cite their decisions.*?®

422 Crook (1995: 154-158) details cases of ‘overlap’, especially with regard to vouikof; cf. Kunkel (1967:
325-329) and very brief comments in Kantor (2009: 262). Norr (1965: 646) suggests such advice to orators
could encompass ‘ghost-writing’ speeches, though this is mainly inference. The line of reasoning seems to
be that mpaypatikol were viewed as men who were not up to being rhetors but had been through similar
training, meaning that some legal advisors could be perfectly skilled in writing, if not perhaps delivering,
oratorical legal pleadings. It would not be too great a leap from this to envisage some ‘ghost-writers’ actually
acting as advocates, since they had the legal skills if not the rhetorical ones necessary for such a role. They
would not be high-level pleaders but might be perfectly capable of helping litigants lower down the food
chain, or at least these litigants thought they would be. This, however, remains pure hypothesis. ‘Ghost
writing’ might also usefully be compared to the practice in classical Athens where, “the litigant in principle
appears and argues in person. What we find the Athenian doing, in fact, is delivering by heart a speech written
for him, for a fee, by a rhetorical expert: the Vicarious Pen, one may say, instead of the Vicarious Voice”
(Crook (1995: 30)).

423 Apart from the vouikof who appear in P. Oxy. Il 237, col. vii, Il. 14-15 and col. viii, Il. 2-7, further
examples may be found in: M. Chr. 84, 1. 5, Il. 21-25, (124 C.E.); P. Oxy. XXXVI1 2757, col. ii, Il. 4-5 (after
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The locating, handling and copying of relevant documentation may also have lain within
this broad sphere of advisory activities.*** Indeed, this kind of work by legal practitioners
was probably a key factor in the spread of legal literature in the provinces.*? It is also
perhaps evidenced in the increasing tendency to include precedents and other relevant
paperwork in petitions made in Egypt:*% litigants who were not necessarily literate and
almost certainly not thoroughly acquainted with all the relevant previous decisions of
Roman officials probably did not locate and copy such material themselves.*?’ Instead, this
fell into the sphere of legal experts or advisors who would either have had access to
archives where such precedents were kept, or to handbooks or collections of useful
precedents which they could then use — probably both.*?® Furthermore, Ulpian suggests

that one way to punish provincial advocates, who may have overlapped with the

npayuatikoi and vopikot at this level, was to prohibit access to the archives where such
documentation would usually be stored.*?® Nouikoi may also have acted as translators; in

BGU 1326, col. ii, |. 23, Lucius Geminianus, a vopikog Pwuatkdg, is found translating a

will into Greek. This suggests that locating, copying and even translating items such as this

formula fell within their general sphere of operation.

79 C.E.); M. Chr. 372, col. iii, I. 18 (second century C.E.). See Brunt (1975: 134) on the use of vopuikoi by
Roman officials to find out about local law; Jones (2007: 1338-1339) on vopuoi as advisors to the Roman
authorities; Weaver (2002) more generally on the composition of consilia. This will be discussed in greater

depth in the Chapter Six (pp. 244-252). It should be noted that vouikoi were also consulted about Roman

law: in BGU 11 388 (= M. Chr. 91), in the late second or early third century C.E., a vouikg gives evidence
about the Roman rule on tabellae (see especially col. i, Il. 25-26 and col. ii, Il. 30-36); cf. Crook (1995: 64-
65) for comments; Taubenschlag (1959: 161-162) for further examples.

424 This is probably the case in part due to the skills needed in “the machinery of Roman government and the
judicial system” to access such documents (Kantor (2009: 262)).

425 As Kantor (2009: passim, though especially 262-265) has argued.

426 See Jolowicz (1937) and Katzoff (1972) on the use of precedents in the papyri. This topic will be discussed
at greater length in Chapter Six (pp. 247-250).

427 The citations discussed above that are included with P. Oxy. Il 237 (c. 186 C.E.) are a prime example of
this, as are the decisions and proceedings included in P. Oxy. VI 899 (= W. Chr. 361) (200 C.E.).

428 On such collections, see Katzoff (1972: 282-289).

429 Ulpian, de officiis, Book 10 (Digest XLVIII. 19.9.6). Isaac (1992: 66-67) assumes that such official
archives existed in Rabbath-Moab and Petra: see n. 231 for possible references to public archives in these
documents.

137



The picture we receive from the sources is thus one without clearly defined limits, in which
certain people acted as a kind of legal ‘dogsbody’.**° Their activities could include advising
a range of people, and handling, copying or translating relevant documentation for their
clients.**! It is this latter practice which it is possible to identify in the Babatha and Salome
Komaise archives. The nature of the evidence means that if advisory activities within a
court room were occurring, such as those described by Quintilian, the documents would
be unlikely to attest it — these are not trial transcripts but pre-trial paperwork.**2 This means
we can say nothing more generally of the activities of advocates in relation to these

archives, let alone their connection with legal experts.*® It is, however, possible that we

may be able to detect traces of the activities of vouikot in some of the other respects

outlined above. The location of relevant documentation is a particularly promising line of

investigation.

430 Crook (1995: 158) sums this up rather nicely: “What stands out is the untidiness of the picture, the way
in which the different roles within the law were carried out in many combinations.”

431 Their activities may have been more diverse — involvement in advocacy for example (see n. 422) — but
their activities with regard to documents is generally agreed upon.

432 Jones (2007: 1341) makes precisely this point on the nature of the evidence in the Babatha archive. We
do have examples of trial transcripts from Egypt: Crook (1995: 60-61) gives a good introduction to the nature
of these documents.

433 See n. 65.
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The archives

Much of the evidence for legal knowledge on the part of the writers of the documents has
already been touched upon in the previous chapter and will not be repeated here. There are,
however, three near identical papyri that merit detailed consideration in their own right on
this topic: P. Yadin 28-30. These provide the most compelling evidence from the two
archives for the presence of some kind of legal advisors and access to legal literature in the

province of Roman Arabia at this time.

The papyri themselves raise a succession of problems concerning their use and
applicability, which will be considered in the following analysis. While many of these
issues remain unresolved, the documents do provide a certain amount of information
concerning legal knowledge and access to it in this area. This is of particular relevance to
the current issue of the influence of legal advisors on the two archives and the role that
such advisors may have fulfilled. Consequently, P. Yadin 28-30 will be given a more

extended treatment than that which | have generally accorded the individual papyri.

P. Yadin 28-30

Description, context and problems

Among Babatha’s paperwork were found three almost identical copies of a Roman

formula: P. Yadin 28-30.4** Two of these papyri, P. Yadin 28 and 29, are written in the

434 Formulae were used in the provinces, though the extent of this usage is somewhat unclear and has
provoked debate: see Turpin (1999: 506-514) on formulae specifically and passim on Roman legal procedure.
The Lex Rivi Hiberiensis, 111 38-43 (see Lloris (2006) for the text) actually provides a formula for anyone
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same hand, though P. Yadin 30 appears to have been copied by someone else. Since the

discussion will be focused on the details of these papyri, it is worth reproducing the text in

full:

P. Yadin 29

10

peta&d tod deivog [tod] d[givog]
EvkaA0DVTOC Kol TOD [S€1vog év-]
KaAovuévou uéxpt (dnvapiov) [Ble Eevo-
kpitat Eotwoav Engli] O deiva

10D detvog oppavod E[m]t[plo[n]H[v]
gyelp[i]oev, mepi o0 mpdyp[at]og
Gryetat, 6tav 610 TodTO TO TTPAYUQ
TOV d€lva T@ d€ivi dodvar Totf}-

ool 0én €k KOATC TioTE®C,

ToUTOL 01 Egvokpitan TOV [El]va

1@ detvi péypet dnv(apiov) Be
KOTOKPEWVATOOY, E0V O[& 1IN
eaivnTol AmoAGaTOG[V].

P. Yadin 30

pe[ta&oy tod dle[ivog
oD §[elvog €]v[k]aA[o-
Dv[tog kai T]od dg[ivo]g
700 3&i[vog] Eviod-
ovpév[ov] uéxp 8-
nvapio[v Be] vacat
Eev[o]kpite [Eotm]o0OV.
£mi 0 d€iva, [toD] Oel-
vog [6]pea[vod €]mit-
10 pon[nv] é[xeiptoey,
nep[i 00 mpdrypaTog
[Gryetar, dTov dui]
To[Uto TO mpayLa
TOV d[€lva 1@ d€ivt
15 dod[v]on [motijoar 6én
€K <K>0AT¢ [mioTe-
¢, T[ovtov ol &gvo-
Kkpiz[e TOV Ogiva T@
dleitvt puéypt nv(apiov)]
20  B[o xataxpwiro-
[oav, éav 8¢ un eaivn-]
[Ta1, amoAvcdtmaay. |
e[yplon dux ]

()]

wishing to bring an action, and IRT 304 also suggests some sort of formulary procedure (on which see
Lemosse (1998: 241-242)). The Tabula Contrebiensis (87 B.C.E.) might also be worth considering here: this
is a record of a judgement made by the senate of Contrebia Belaisca, though set up by the proconsul. It is
also, as noted in Richardson’s (1996: 89) discussion, “based almost entirely on the formula used by the
praetors in the courts in Rome,” despite the fact that Roman law is not applied. On provincial procedure more
generally, see inter alia Hackl (1997) and Lemosse (1998); for the debate over cognitio and the formulary
procedure in senatorial and imperial provinces see Partsch (1905: 61), and Kaser (1967) and Wlassak (1921:
4-31) for opposing views.
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Between a plaintiff X, son of Y, and a defendant A for up to 2,500 denarii there shall be
xenokritai. Since A, son of B, has exercised the guardianship of orphan X, concerning
which matter the action lies, whenever by reason of this matter A is obligated to give or
do [something] to X in good faith, the judges of this shall award judgement against A in
favour of X up to 2,500 denarii, but if [such obligation] does not appear, they shall
dismiss.**®

The papyri were written in Greek though appear to be a translation of a Latin original. The
text of an example formula in Gaius, Institutes IV. 47 has frequently been used as a
comparison and is reproduced here for such purposes:

iudex esto. quod Aulus Agerius apud Numerius Negidium mensam argenteam deposuit,

gua de re agitur, quidquid ob eam rem Numerium Negidium Aulo Agerio dare facere

oportet ex fide bona, eius iudex Numerium Negidium Aulo Agerio condemnato. si non

paret, absoluito.

Let X be judge. Whereas Aulus Agerius deposited with Numerius Negidius the silver

table which is the subject of this action, in whatever Numerius Negidius ought on that

account in good faith to give to or do for Aulus Agerius, in that do you, judge, condemn
Numerius Negidius to Aulus Agerius. If it does not appear, absolve.*®

Although the papyri are undated, the fact that they represent an actio tutelae (action on
guardianship) means that they have typically been thought to relate to Babatha’s dispute
with the guardians of her orphaned son, Jesus. This case is documented in several other
papyri in the archive (P. Yadin 12-15, P. Yadin 27). As far as we can make out, the details

of the dispute are as follows: Babatha’s first husband, Jesus, died at some point prior to

435 The text and translation (very slightly adapted) are that of Lewis (1989: 118-120). The texts given are just
those of P. Yadin 29 and 30; the text of P. Yadin 28 is identical to that of P. Yadin 29, so there seems little
reason to reproduce it here. There are a few differences between the two, though not in the text but in the
spacing of the words on the papyrus; this is probably accounted for by the fact that P. Yadin 28 is 0.5 cm
narrower than P. Yadin 29.

4% Gaius, Institutes V. 47. Text and translation (slightly adapted) from De Zulueta (1976). Lewis (1989:
118) describes P. Yadin 28-30 as a Greek version of the praetor’s formula in Gaius, with a few alterations —
these changes and their implications will be dealt with presently. Gaius’ Institutes is generally considered to
have been written in the mid-second century C.E. It should therefore be emphasised that there is no
suggestion here that the text in P. Yadin 28-30 was somehow copied from that of Gaius’ Institutes; the
passage is given as an example of a Latin formula for purely comparative purposes.
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124 C.E. During the first half of that year, the BovAn of Petra appointed two guardians for

her orphaned son, also called Jesus — these were Abdo6bdas, son of Ellouthas, and John,
son of Eglas.**" Later that year, Babatha wrote a petition to the governor in which she
complained that these men were paying an insufficient amount of maintenance.*3 About a
year later, on 11" or 121" October 125 C.E., she then proceeded to summon just one of the
guardians, John, son of Eglas, before the governor, again concerning the payment of
maintenance (P. Yadin 14). On the same day, she had a deposition written to both guardians
(P. Yadin 15).%% In this document, Babatha repeated an offer that she had apparently made
previously and asked the guardians to hand over control of her son Jesus’ property to her,
promising to triple the interest if she managed the property herself. As security, she offered
a hypothec on an equivalent amount of her own property. She then stated that, should the
guardians refuse her offer, the papyrus would serve as evidence of their profiteering from
the orphan’s money, presumably in the proceedings she had initiated in the governor’s

court, though unfortunately the papyrus here breaks off.

We are not sure how the dispute then progressed — whether it did indeed come before the
governor’s court and was judged by him, or was settled before it reached that stage. Our
only further information comes in the form of a receipt for maintenance (P. Yadin 27),
dating to 132 C.E. In this document, Babatha acknowledges having received the sum of
two denarii a month in maintenance from a certain Simon the hunchback, who has taken
over from his father John in his role as guardian. The amount paid is the same sum that

Babatha had previously classed as insufficient, but since the receipt is issued to just one

437 The latter’s name varies slightly across the documents: see n. 169. The appointment is recorded in P.
Yadin 12.

438 We have a copy of this in P. Yadin 13.

4% This resembles a Roman testatio document, with the correct number of witnesses. See comments by
Cotton (2007: 252).
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guardian this may mean that they were now contributing two denarii per month each,

doubling the previous unsatisfactory sum.*4

Whilst an actio tutelae would therefore seem logically enough to fit into the context of this
dispute, its precise applicability is rather difficult to pin down. According to codified
Roman law, the actio tutelae could only be brought at the end of a guardianship,** usually
by the ward himself when he had come of age, though sometimes by a new or co-guardian
against one who had been removed.**? Under these regulations, Babatha could not
therefore bring such an action. She could bring a crimen suspecti tutoris, a charge against
an untrustworthy guardian, asking for his removal,** but this does not seem to be what is
being requested by Babatha in her proceedings — at no point in the papyri does she request
a guardian’s removal. Her concern is rather to ensure that she received a higher level of

maintenance for Jesus’ upbringing.

Due to these uncertainties, the precise details of the way that the actio tutelae was used, or
intended to be used, in the current case has remained a subject for speculation. While we
may not be able to reach definite conclusions about the precise legal technicalities of the
three papyri, they still provide valuable information about legal knowledge in the area and
access to it. This is of prime relevance to the possible functioning of legal practitioners.
The possible origins and use of the papyri will therefore be considered in the following
discussion, with a view to examining the role of legal advisors and legal forms in the new

province.

440 See Chiusi (2005: 116) for a discussion of this possibility.

441 Ulpian, Edict, Book 25 (Digest XXVII. 3.9.4).

442 See Oudshoorn (2007: 334-336) on the second possibility in this case.

443 As Cotton (1993a: 102-103) points out; cf. Justinian, Institutes I. 26; Digest XXVI. 10.

143



The possible origins of the formula

The actio is commonly thought to have been copied from a Latin original at some point,
due to the close correspondence with the example formula cited in Gaius (above), and the
idiosyncrasies of the Greek — for example, éystou in 1. 7 is not used in the Greek sense but
as a “carry-over” from the Latin meaning of agitur.*** While, as previously observed, it
has not been adapted for the specifics of Babatha’s case, it does appear to have suited its
provincial context rather well. Consequently, if it had been based on a Latin guide, then it
seems that either the original had a provincial setting in mind or the translator adapted it
for this new situation. First, rather than a single judge, xenokritai are appointed. The word
is rare and, based on an annotation in a late antique glossary, has two possible translations:
iudices peregrini or recuperatores.**> While the former used to be favoured, the term here
now generally seems to have been accepted to be a translation of recuperatores, a board
of judges often concerned with status which may have included non-Romans.**® There are
a few additional indications that the formula was intended for a specifically provincial
setting.** First, a taxatio was added, which was a limit on the amount for which the judges
were competent and for damages they could award. This was set at an amount equivalent
to the very common standard ‘fill-in” sum of 10,000 sesterces. The monetary unit, however,
has been changed from sesterces to denarii, which were commonly used in this province,*
suggesting that the eastern setting had been taken into some account. Secondly, instead of

the standard Roman ‘fill-in’ names — Aulus Agerius (the plaintiff) and Numerius Negidius

444 |_ewis (1989: 120).

445 CGL 111 336, Il. 44-45; 528, . 5-6.

446 This is mainly due to the articles of Norr (1995a), (1998: 322-326) and (1999) on the subject. As Cotton
and Eck (2005: 28) point out, boards of recuperatores that included non-Romans would have been a good
option for administering justice in a newly-acquired province where there may have been a lack of Roman
citizens.

447 Norr (1998: 319-320) has discussed these at length, so they are only summarized briefly here.

448 NOrr (1998: 320).
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(defendant) — 6 d¢iva is supplied. The new blank names in the formula also follow

peregrine usage — X son of Y (6 d€iva to0 deivog) — rather than Roman.**® There are

therefore convincing reasons to think that the formula was particularly suited to its

provincial setting, if not Babatha’s case specifically.

There are two plausible possibilities for the origin of this ‘provincial’ formula, both of
which fit well with the observed indications of its specific context. The first is that it
originated from a forensic handbook of formulae, written in Greek.**® Such a handbook
may have been in use at the local assizes and locals, or more probably their legal
representatives, could have copied from it when preparing their cases.**! The use of this
kind of ‘low-level’ legal literature fits in rather well with recent acknowledgements of a
more widespread use of legal literature in the provinces, often, in this period, in the form
of collections of precedents on specific topics.**? Legal experts are thought to have had a

key role in its distribution.*>

Alternatively, the Latin original may have been found in the provincial edict.*** This would
parallel the situation in Rome, where formulae were included in the praetor’s edict. The

corollary to this is that the actio was therefore probably copied for Babatha by someone in

the governor’s office or by a local vouikdg — someone, at least, who could cope with the

449 NOrr (1998: 320).

450 This was proposed by Biscardi (1972: 140-151). He further suggested that such a Greek handbook may
have been written in a nearby Hellenic cultural centre — Berytus, famous in a later period for its Roman law
school, is his preferred candidate.

451 Biscardi (1972: 151).

452 See Katzoff (1972: 282-289) on this and Biscardi (1972: 141-151) for an overview of the evidence for the
use of legal literature, including collections of forms.

453 Kantor (2009: passim, though especially 262-265)).

454 Seidl (1968: 348); Norr (1995a: 89) (cf. Norr (1998: 322) and (1999: 269-270)); Oudshoorn (2007: 323;
332) seems to subscribe to Norr’s view.
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translation of technical vocabulary such as recuperatores or iudices peregrini from Latin
into Greek.**® If the former, we might thus have three ‘official’ copies; if the latter, we
would now have a rather nice piece of evidence for independently functioning legal

practitioners.

Procurement of the formula

Babatha was illiterate, so the possibility that she identified and copied down the formula
herself should be ruled out.**® Additionally, there is no reason to suppose that Babatha was
herself so conversant with Roman law and procedures that she would know to request a
copy of a specific actio; it is supremely likely, therefore, that she relied on advice. Indeed,
whether the three copies were made from the provincial edict or from a handbook, some
degree of legal expertise must be posited along the way even to locate the relevant formula.
This, | would suggest is one of the strongest arguments for the presence of legal
practitioners in Roman Arabia at this time.**” While the locating and possibly copying of
P. Yadin 28-30 could have been done for Babatha by a friendly clerk/scribe in the
governor’s office, probably for a small fee, this is precisely the kind of work which falls
within the general sphere of activity that has been outlined for legal practitioners from
evidence elsewhere in the empire. It should, therefore, make us seriously consider the

possibility of their presence here.*8

455 NOrr (1995a: 94). Norr (1995a: 89) further suggests that we are here dealing with “a standard translation
— either from the governor's bureau or from a local nomikos”; c¢f. Nérr (1998: 323) and (1999: 270).

456 For further details, see the discussion of illiteracy in Chapter Two (pp. 100-104).

47 In this, | follow on from the arguments of Kantor (2009: 262-263).

458 |_emosse (1968: 374-375) offered an alternative suggestion, based on the assumption that the governor
would naturally think in terms of Roman law and so, when the case was raised, of course thought of the actio
tutelae; Lemosse thus implies that the governor had procured the formula for Babatha. This is followed to
some extent by Oudshoorn who suggested that one copy may have been provided by the governor as an
addition to his subscriptio to Babatha’s initial petition, though Oudshoorn then proposes that another copy

was provided later by a local vouikdg, “in preparation for the actual suit (initiated by P. Yadin 14), or perhaps

146



The number of copies

A further puzzle is the fact that Babatha had three copies of the formula, which remained
in her leather purse to be found in the 1960-1961 excavations. If they were meant to help

her case, why did she not use them?

Here, we should perhaps pick up on how documents were handled more broadly across the
archives. Babatha and her contemporaries appear to have been in the habit of keeping
copies of their paperwork. Several of the documents within the archive are copies, and
indeed it is sometimes explicitly stated that more than one copy was drawn up — two such
cases are P. Yadin 25, a summons and counter-summons in a separate dispute, and P. Yadin

26, another summons and reply.**® P. Yadin 12 is also explicitly stated to have been copied

from the minutes of the BouAn of Petra and P. Yadin 13, a petition by Babatha to the

governor about the guardians, was plausibly classified by Lewis as a copy that she kept for
her own records based on the fact it contains no signature.*®® P. Yadin 16, a registration of
land for the census, is certainly a copy — in addition to the explicit statement to this effect
in the papyrus, the original Aramaic attestations have been translated into Greek; P. Yadin

11 can also be classified as a copy on this basis.*®* It is also stated in P. Yadin 23, II. 23-4

even at a later stage when Babatha was convinced that the actio would only serve her once her son would
have come of age” (Oudshoorn (2007: 323)).

My objection to the idea that the governor provided the formula (or ordered them to be provided), as set out
by Lemosse, is based primarily on the fact that Babatha had three copies of it. While one would perhaps fit
this hypothesis, it seems rather odd that the governor would have had three copies, in two different hands,
returned along with his subscriptio. The case as put by Oudshoorn is more plausible. In any case, | would
argue that the primary point remains: the governor was unlikely to have copied this down himself, so a clerk
or scribe would have done so, and, even if we follow Oudshoorn’s theory, we are still dealing here with the
additional presence of a vopikdg. The point to emphasise is that there were qualified people of some sort
around who were involved in formulating the documents.

49 P, Yadin 25, Il. 66-7; P. Yadin 26, I. 20.

460 |_ewis (1989: 51).

461 In this document, Judah’s attestation is written in Greek and marked as a translation: see P. Yadin 11, L.
29-30.
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that both parties have a copy of the document. From the Salome Komaise archive, we have
two further examples: X Hev 61 is an official copy of a land declaration,*®? and X Hev 62,
another land declaration, is explicitly marked as a copy.*®® Both women therefore seem to

have been in the habit of keeping copies of relevant paperwork on file.

Itis, I would argue, therefore entirely plausible that Babatha intended to keep one copy of
the actio for her records. The destination of the other two documents depends on the
ultimate use of the actio, which will be discussed in more detail below. In brief, both may
have been intended for the other two guardians if the papyri were used in a more informal
setting. Otherwise, if Babatha was only formally suing one guardian, one copy may have
been meant for that guardian, the other was to be submitted to the governor along with her

petition.*®* This, at least, would explain the three copies.

There is, however, the further problem of why P. Yadin 28-29 were written in one hand,
P. Yadin 30 in another. It is possible that Babatha had one copy made by her legal advisor,
then had the two additional copies made by a more inexpensive scribe. The two hands
would therefore have an economic solution.*®® Tempting as this is, it would mean that we

would probably have to posit P. Yadin 30 as the original papyrus bought from the (more

expensive) voutkdg, since it is the only papyrus written in a different hand. This, however,

appears to be a copy of slightly weaker quality than P. Yadin 28 and 29. Lewis observes

462 This papyrus is designated a copy on the basis that the subscriptions (by two people) are in the same hand
as the main text and one of these, that of the prefect, is marked as a translation.

463 X Hev 62, Frag. a, Il. 1-2 / 3-4.

464 This would have been as a request for him to appoint xenokritai to judge the complaint, probably as
supplementary paperwork, alongside the summons. The intention would be to maximise the chances of the
case being allowed to proceed.

485 Qudshoorn’s (2007: 232) suggestion that one was issued by the governor and another (presumably, in

fact, another two) was made by a local vopixdég might perhaps offer an alternative solution (see discussion
in n. 458).
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that the writer is given to false syllabification,*®® and there are a few minor differences in
the Greek from P. Yadin 28 and 29: &ev[o]kpite (P. Yadin 30, |. 7) instead of Egvoxpitan
(P. Yadin 29, II. 3-4) and £ri (P. Yadin 30, I. 8) instead of éng[i] (P. Yadin 29, I. 4).4¢" This
would mean that the cheaper scribe corrected the Greek of the more expensive legal
advisor; a possibility since both may have been offering different skillsets but perhaps a
little surprising.*®® The fact that the papyri were written in different hands therefore

remains something of a puzzle.

The use of P. Yadin 28-30: three possible solutions

a) An unused option

It is possible that the papyri were intended to be submitted to the governor along with an
initial petition as a request either to appoint xenokritai,*®° if the property in question was
under the 2500 denarii limit, or as proof it should be heard in a court with greater
competence — perhaps that with the governor himself presiding — if it exceeded this (rather
high) limit. These papyri therefore could have been used as supporting documentation,*’

though with what exact intent, in legal terms, they were submitted remains unclear.

466 |_ewis (1989: 118).

47 There is also an additional &[ypaen &1t] in P. Yadin 30, though since most of this is restored | am
somewhat unwilling to make any speculations on the basis of it.

468 |f the handwriting in P. Yadin 30 were more professional than P. Yadin 28-30 then this would lend support
to the economic theory. Unfortunately, no photograph of P. Yadin 30 has been published and we are reliant
on Lewis’ (1989: 118) comments.

469 Seidl (1968: 349) suggested this. There is, however, some ambiguity as to the exact nature of the ‘formula’
which had been categorised by Jackson (1981: 362, n. 98) as, in fact, instructions to a delegated judge issued
by the governor — such instructions would resemble the formula and the difference would in fact be
“extremely slight”. If these were instructions from the governor to the delegated judge, it is somewhat unclear
why Babatha had three copies of them in her purse. Instead, if we are to view P. Yadin 28-30 as instructions,
we should instead follow Wolff (1980: 786), who describes the papyri as a set of instructions to iudices
pedanei but also seems to have thought it was used by Babatha as a template with which to align her requests.
470 This is a fairly typical use of paperwork at this time and will be discussed further in Chapter Six (pp. 244-
252).
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The fact that Babatha still had multiple copies of the actio in her purse strongly implies
that she never actually submitted them, perhaps because she never had the chance to do
0.4’ They therefore represent the preparation for a phase of litigation that never, in fact,
came to fruition. Thus, Babatha may have intended to use the actio to sue in the initial case
but never had the opportunity, perhaps because the case was settled before reaching

court.*?

b) Planning ahead

The second option only slightly varies from the first. It is possible that Babatha was
preparing another stage in the case as the guardianship neared an end. This would have
occurred some years after the initial proceedings. In this secondary stage, she would
encourage her son, if he had come of age, or another guardian to sue and the actio tutelae
would be used as part of this process.*”® This second stage might never have come to
fruition because of the outbreak of the Bar Kokhba revolt, when she fled to the caves. The

papyri therefore remained in her purse.

471 If only one copy were in her purse then it would be perfectly plausible that this was a document kept
simply for her own records (see the discussion in The number of copies, pp. 147-149), but this seems highly
unlikely when the papyri exist in triplicate.

472 From the perspective of codified Roman law, she would have had to have had one guardian removed first,
possibly using the crimen suspecti tutoris, and then persuaded the co-guardian or new guardian to use the
actio to sue. See Norr (1998: 321): the actio tutelae was forward-looking, and intended to be used after the
termination of the guardianship. Babatha may have intended to use the crimen suspecti tutoris to remove the
guardian, then get either the other guardian or the newly appointed one to sue with the actio. Cf. Lemosse
(1968: 375) who also thought that the actio was for use after the termination of the guardianship.

473 Chiusi (2005: 124) takes this line, arguing that Babatha intended to get her son to sue using the actio once
he came of age; cf. Turpin (1999: 512) for an identical view. Oudshoorn (2007: 335-336) also proposed that
the actio tutelae was intended to be used “in a second phase of proceedings,” after the removal or death of a
guardian; Goodman (1991: 171) in a brief discussion of the papyri also puts forward a similar hypothesis.
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C) A ‘rhetorical’ device

A different solution might be posited if we entertain the possibility that these three papyri
were intended to be used in a rather more informal setting.*’* While pursuing the dispute
against Jesus’ guardians, Babatha may have asked for a meeting with her opponents at
which she presented each guardian with a copy of the actio, keeping one copy for herself.*>
The purpose of this was to intimidate the guardians into settling — here, the rather high
figure of 2500 denarii as a limit on potential damages becomes a key bargaining chip. This
was meant to make her opponents worry about the potential sum she might be awarded if
she won in a Roman legal forum. The threat, then, is: “Come to terms, or I go to court and

it could cost you very dearly.”

While this remains pure hypothesis, it does fit rather neatly with the kind of legal
interactions that will be suggested in subsequent chapters. The actio, in these
circumstances, does not need to have a direct legal application to the case at hand — it is
provided purely as an example of what could happen. It also, to provincials, looked
‘Roman’ and therefore legitimate — the psychological implications of this should not be
underestimated. Considering the fact that this case may, indeed, have been settled,*’® one

can easily envisage a meeting of such a kind taking place.*’’

474 | am extremely grateful to Dr. David Taylor for suggesting this explanation to me when | presented a
paper covering much of the same material as this chapter at the Seminar on Jewish History and Literature in
the Graeco-Roman World, at the Oriental Institute, Oxford.

475 1t will be argued in later chapters that there was a high probability that litigants conducted such out of
court negotiations at the same time as pursuing their cases through the Roman court system.

476 See above, and also pp. 220-223.

477 One could also imagine the presence of her legal advisor at such a meeting to lend extra force to the
intimidation attempt, though this is of course firmly in the realms of speculation.
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In such a situation, the actio is no longer used in a manner that was strictly legally relevant
— instead, its text is employed more as a ‘rhetorical’ device. Since such a setting would
have been informal, any similar meetings in the ancient world would have left little
documentary trail and so it is somewhat difficult to trace other such uses of documentation.
There are, however, some parallels for a use of documents or legal citations for a rhetorical
effect. The rights invoked by Dionysia’s father, Chairemon, under the name of the ‘Law
of the Egyptians’ in the aforementioned P. Oxy. Il 237 (c. 186 C.E.) may have been
extremely archaic, and indeed this ‘law’ was only cited by him once his previous case
conducted on Roman terms had failed.*’® The dispute between him and his daughter as to
the terms of this law may have meant that he was relying partly on the ignorance of the
judge as to its exact terms and was using this appeal to indigenous law in a more ‘rhetorical’

manner in the hope it would have an effect on his Roman judge.

There are certain similar cases outside of the documentary record which attest to such a
use of either paperwork or law. Pliny’s litigants frequently produce documents in court,
some of which either have no relevance to his particular province or he suspects of being
forgeries.*’® Reading between the lines, what the litigants seem to have been doing is trying
to use documentation to lend support to their cases — whether it was genuine or not — either
without knowing its falsity/irrelevance or relying on Pliny’s supposed ignorance of the
facts. Or rather this is what Pliny believed they were doing; he thought there was some
kind of rhetorical use of paperwork at hand. Perhaps along similar lines, in his account of

the trial of Piso under Tiberius, Tacitus recounts: “I remember hearing old men say that a

478 See Humfress (forthcoming: 15-20) for an analysis of the papyrus along these lines. The ‘Law of the
Egyptians’ will be discussed at greater length on pp. 170-171.

479 See Kantor (2009: 258-259) for discussion. One case discussed by Kantor (2009: 260-261) is especially
relevant here and provides a rather nice example of both points: in Pliny, Epistulae X. 65, a litigant produced
a number of documents (including letters from several emperors) whose authenticity Pliny doubted. Trajan
confirmed that some at least were authentic but that they had no relevance to Bithynia (X. 66).
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document was often seen in Piso’s hands, the substance of which he never himself
divulged, but which his friends repeatedly declared contained a letter from Tiberius with
instructions referring to Germanicus, and that it was his intention to produce it before the
Senate and upbraid the emperor.”*8 There is here the idea that the mere presence of a piece
of writing could have an effect on the way in which a case proceeded, or at least on public

opinion, if Piso was indeed in the habit of carrying it around.

If we go back even further in the ancient world, the Attic orators also frequently
misinterpreted, quoted selectively, paraphrased or added details to laws that had been read
out in court, relying on the fact that their audience would have forgotten these details by
the time that they engaged in such manipulation of the law.*®! Indeed, Demosthenes
comments (in a reply to Aeschines): “Are you not ashamed to bring a charge because of
envy and not because of any actual wrong, modifying laws and removing parts from them
when they should rightly be read out in their entirety to those who have sworn to vote
according to the laws?"**82 Exploiting an audience’s supposed ignorance was apparently
not unheard of even when the cited laws had previously been read out before the court. It
is not difficult to see the scope for similar exploitation where reading of the laws was not

standard practice.

480 Tacitus, Annales Ill. 16: audire me memini ex senioribus visum saepius inter manus Pisonis libellum
quem ipse non vulgaverit; sed amicos eius dictitavisse, litteras Tiberii et mandata in Germanicum contineri,
ac destinatum promere apud patres principemque arguere. Text is from the LOEB, translation (slightly
adapted) is that of Church and Brodribb (1891).

481 See Canevaro (2013: 27-32) for an analysis of the manner in which the orators did this, along with further
examples.

482 Demosthenes, De Corona 121 (my italics): &GAX’ 008 aioxOvel Bévov diknv elodywv, o0k ddikAuatog
008ev4g, kal vopoug petamol®v, TV & deatpdv uépn, obg SAoug Sikatov Av dvayryvdokeoBal Toig y’
Ouwpokdoy Katd tovg véuovg Yneieicbar. Text is from the LOEB, translation is that of Canevaro (2013:
29).
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The use of the actio in such a manner, which relied on the other parties’ lack of relevant
legal knowledge, is therefore not alien to the use of law or paperwork in the ancient world.
To explain the presence of the papyri in Babatha’s purse, we would have to conclude that
she collected the copies after the meeting — in such a semi-formal situation this would not
have been at all impractical.*® Otherwise, the same solutions as were suggested for the
previous two possibilities could also have applied; the case may have been settled before
such a meeting, or the meeting may have been planned but failed to take place because of

the outbreak of the Bar Kohkba revolt.

The implications of P. Yadin 28-30

Beyond concerns of their immediate application, the papyri offer us some information
about legal knowledge, use and concepts. First, and fairly obviously, we can state that
Roman legal forms were in some way accessible to provincials in Roman Arabia. This may
have been from the handbook or edict but the point is they were available and they were
actually used. The latter is a key point — people did not ignore what they considered to be
the rules that applied to their new situation, they were determined to find out and make use
of Roman forms by using knowledgeable intermediaries. Secondly, these were in all
probability not located by the litigants themselves. Considering the level of expertise taken
to access such literature as this, to locate it and possibly to translate it (depending on its

origin), it is highly probable that there were some sort of legal experts around.*®* These

483 Her motivation for doing so might simply have been economic — she had paid for them and therefore
considered them her property, not to be given away. Alternatively, perhaps she wanted to keep them in case
they could ever be used subsequently in court — in which case, why pay for even more copies?

484 Kantor (2009: 262): “Even getting access to the exempla proconsulum, although they would presumably
be often available in the provincial archives of Pontus et Bithynia, probably involved no small difficulty for
an untrained layman, to judge from the occasional problems of the governor himself.”
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may have been attached to the governor’s office, they may have functioned independently

or both at different times.

P. Yadin 28-30 therefore seem to indicate the presence of some kind of legal advisors in
Roman Arabia and their involvement in the cases in the archives. Nevertheless, we should
still consider whether these were, broadly speaking, identical with the scribes discussed in

Chapter Two or constituted a separate ‘group’.

Scribes and advisors: a purely terminological distinction?

It would be fruitless to deny that there is a certain degree of overlap between the people
considered in the previous chapter and the legal advisors of the present. It is therefore worth
considering whether, in fact, this is a helpful distinction to make — were there scribes who

were just scribes and advisors who were just advisors? Or were they all one and the same?

The answer probably lies somewhere between these two extremes. It was suggested in the
previous chapter that knowledge of certain Roman legal forms, such as a stipulatio clause,
and the ability to include these in the contracts they wrote did not make all writers legal
experts. Instead, it put them somewhere on the spectrum of perceived legal knowledge,
especially considered from the litigants’ perspective. Legal advisors, in the sense
considered here, were probably somewhere within this same spectrum. Their roles may
have overlapped — it is not denied that such advisors may have written documents, as seems
to have happened elsewhere in the empire — but the distinction is probably worth
preserving, albeit with some caution. Principally, it is suggested that access to legal

literature and the locating, and possibly copying, of certain relevant forms fell within the
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expertise of such advisors rather than strictly scribes. While a scribe could more or less
easily, depending on his experience, draw up a petition, |1 would suggest that locating
specific Roman legal models implies a higher level of knowledge in order to access the

relevant part of a very specific kind of literature.

Some ‘scribes’ may have had such knowledge, some may not. Equally, some ‘legal
advisors’ may have made most of their living writing documents, some may not. But while
there was certainly a degree of overlap in activities, the slight distinction is probably worth
maintaining if only when considering the point of view of the litigants themselves. If they
simply wanted a contract written, perhaps someone they perceived as a ‘scribe’ would do;
if they wanted help and advice in how to conduct a more prolonged litigation procedure,
or what might turn into one, perhaps instead they turned to someone who, in their

perception at least, had a level of legal expertise beyond simply writing documents.

The line is a thin one and might have varied from person to person. Individuals could
emphasise their capacity in specific activities. It was observed in the previous chapter that,
unlike certain writers in Egypt, Theénas and Germanos make no boasts about their legal
expertise, something we might expect if they considered themselves experts.*®® The
proposition of the current chapter is that whoever located P. Yadin 28-30 for Babatha might
have been more likely to advertise his legal knowledge over his writing skills. Essentially,
the scribes and legal advisors might have belonged to the same general group but
individuals had different expertise and this perhaps altered how they were each perceived.

It is these individual differences that should be acknowledged and emphasised. To this

485 See references in n. 412.
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extent the legal advisor / scribe distinction is worth preserving for analytical purposes,
though we should of course bear in mind the probable flexibility with which these people

operated.
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Chapter Four

The Parties

The drafting of any legal document in the ancient world was a collaborative process.*®

Scribes wrote, vouikoi could be consulted, but behind all this were the parties themselves.

In litigation, they were the ones with the actual complaints — to reduce them to mere passive
bystanders at the mercy of their writers and advisors would be highly misleading. Both
Salome Komaise and Babatha seem to have valued their documents highly, to the extent
that they took the trouble to bring them to the caves to which they fled. Their documents
were obviously important to them and we would expect their attitude towards the contents

to reflect this, despite the layers of mediation involved.

Thus, if the previous two chapters have served to place the emphasis on the less visible
agents behind the documents’ formulation, the present chapter will redress the balance and
focus upon the parties themselves. Their perceptions of law and the available legal
authorities will be considered in order to assess how this may have influenced the
documents’ final form. A particular focus throughout will be on their level of input into
language and legal formulae, since these have been features that, in the past, have typically
been taken to indicate the parties’ preference for a particular legal sphere or, to put it
another way, the ‘operative law’ of the documents. While I shall not address the latter
question, my aim is to focus on those elements that would seem to be under the parties’

control. In the following, then, I shall delineate the factors that may or may not have

486 See pp. 96-97 for discussion.
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influenced their decisions in order to draw up a more nuanced picture of the practical

workings of law in this community.

The non-Greek documents

While the primary focus of this chapter will be on the Greek papyri in these two archives,*®’
we should first consider the Jewish and Nabataean Aramaic documents written under the
Roman administration. Why did people choose to commission scribes to write in these
local languages, rather than that of the administration, well into the Roman era? And are

there any other signs of Roman influence on the format or phraseology of these papyri?

The safely dated, non-Greek documents written in the Roman period are listed in Table 6
(below). Brief descriptions are given of each of the documents and the Survey of the

Documents may be consulted for a more detailed analysis.

487 Several factors contribute to this. First, they are written in a language not native to the parties involved
and so presumably determined by other factors which merit consideration. Secondly, it is a few of these
Greek documents which offer the greatest diversity in terms of legal phraseology. Finally, the analysis will
centre upon provincials’ reaction to the Roman administration, under which the majority of documents were
written in Greek.
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TABLE 6: THE NON-GREEK DOCUMENTS IN THE BABATHA AND SALOME KOMAISE ARCHIVES WRITTEN

AFTER 106 C.E.

DOCUMENT DATE (C.E) DESCRIPTION LANGUAGE DATING
FORMULAE

P. YADIN 6 119 Tenancy agreement Nabataean Consular year;

between Judah and a Aramaic province year.

certain Yohana.

P. YADIN 7 120 Deed of gift from Jewish Aramaic  Consular year;

Babatha’s father to his imperial year;
wife. provincial year;
Babylonian day
and month.
P. YADIN 8 122 Yehoseph buys or sells a Jewish Aramaic  Consular year;
donkey from/to his imperial year;

brother. provincial year;
Babylonian day
and month.
Consular year;
provincial year.
None surviving.
Babylonian day
and month;
provincial year.

P. YADIN 9 122 Nabataean
Aramaic
Jewish Aramaic

Jewish Aramaic

Waiver or sale (extremely
fragmentary).

Babatha’s ketubba.
Receipt for dates.

P. YADIN 10 Unknown
X HEV 12 131

Two features of the documents reflect the new Roman presence in the area. First, P. Yadin
8 and 9 both mention payment, “to our lord, Caesar, as well” (m> 10°p xax191).488 This was
in all probability a government tax paid on private transactions, which seems to have
corresponded to the same tax paid to the Nabataean king before 106 C.E. The latter is
mentioned in P. Yadin 2 and 3, both written during the regnal period.*®° The principals
were therefore aware of the Roman presence, acknowledged it and paid what they owed.
Mentioning and paying the tax could, however, be seen as the bare minimum of
involvement with their Roman overlords and does not imply any enthusiasm for or uptake
of Roman legal forms. The tax had to be paid and the conditions of its payment were

therefore included in the transactions.

48P Yadin8,1.9; P Yadin 9, I. 9.

489 P Yadin 2, Il. 15/ 40; P. Yadin 3, I. 18 / 45-46. Both documents also refer to a leasing tax which is to be
paid to the king by the seller until the land in question had been registered with the authorities: see P. Yadin
2, 11.13-14 / 37-38, P. Yadin 3, Il. 14-16 / 40-42. See Yadin et al. (2002: 228-229 on P. Yadin 2; 116 on P.
Yadin 8) for further discussion.
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A second indicator of Roman presence may be detected in the dating formulae used in
these documents. All those written after 106 C.E. show some Roman influence (see Table
6, above). The primary difference from the documents written in the regnal period is in the
yearly dating: this changes from the regnal year to consular, provincial, imperial or a
combination of these. In this, they exhibit a similar pattern to documents from Dura-

Europos and Judaea, which also typically date by Roman consular or imperial year.*®
Additionally, X Hev 12 has its date at the end of the receipt, a format more similar to Greek

receipts (for example, X Hev 60) than the Aramaic documents from the Judaean desert.
Though this is indicative of Greek or Roman influence, it does not amount to the same kind

of use of Roman legal formulae as that found in the Greek documents.

Such dating changes seem nothing more than a necessity. Continuing regnal dating was
not possible since there was no longer a Nabataean monarch. In light of this, dating by
some kind of reference to Roman rule was probably the simplest option. Indeed, as in the
case of the governmental tax, the provincials seem to have simply substituted the Romans
for the Nabataean king, with little further adjustment to their documents’ format or their
legal transactions. Dating formulae may also have been part of the detail that was left for
the scribes to determine, and so tell us little about whether the parties themselves were
actively adjusting to and accommodating their new rulers’ administrative forms. At best,
the formulae indicate an awareness within the community of the presence of their new

Roman rulers.

490 See Lewis (1989: 27-28) for details: examples of documents from Judaea include P. Murabba‘at 115 (125
C.E.) and P. Murabba“‘at 114 (171 C. E.(?)), both of which date by regnal and consular year.
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This seems to be the sum total of Roman influence on the format of these particular
documents. Since they do not therefore seem to be particularly diverse in legal formulae
or traditions, language becomes the key issue that needs to be explored. Several
explanations may be offered for the existence of Jewish Aramaic and Nabataean
documents in the Roman era and their commissioners’ language choice. Once again, many
of these factors could have operated in tandem. It is highly unlikely that there was one,

single reason that explains the use of Jewish or Nabataean Aramaic in every case.

First, it is possible that the people who commissioned these documents simply did not ever
expect them to be used in a Roman court and so saw no need to have them written in Greek.
This might be because they preferred to use a local legal forum or because the situation in
which the document was drawn up gave them no reason to think that they would ever need
to go to court. This might be particularly applicable for a marriage contract, such as P.
Yadin 10, or a sale between, presumably trusted, family members — for example, P. Yadin
8.%%1 This is not to say that nothing could or did go wrong, just that because of the people
involved or the nature of the agreement, the parties did not expect it to. They therefore saw

no need to go to any great lengths to impress their Roman rulers.

Secondly, it is possible that people had not yet come to realise what would help their case
in a Roman court. This is especially plausible if the people in question had previously had
little or no contact with the Roman authorities. They therefore simply stuck to the language
and forms which they knew and had previously used. In a similar vein, they might have

chosen a scribe who had little contact with the Romans or did not know Greek and so did

491 Notably, though, P. Yadin 17, a deposit usually taken to be a loan between Babatha and her husband
Judah, is written in Greek. Obviously some family members were more trusted than others.
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not consider what would help their case in a Roman legal forum. Perhaps, indeed, they did

not yet have access to a scribe who could write in Greek.*%2

A third factor may have been trust. In going to a scribe who wrote in their native language
— perhaps someone they had used before or otherwise already known to them — the parties
may simply have been choosing to deal with a person whom they trusted.*®® This might be
a particular concern if one or more of the principals were illiterate. Familiarity could have

been perceived as a bonus.

A fourth option is that there was a preconceived idea about how certain contracts were
drawn up, particularly if this was connected with religious identity in some way. P. Yadin
10 is the crucial document here, and many of the problems it raises have been discussed in
Chapter Two.*** It is possible that tradition and religious considerations determined how
Judah and Babatha drew up this particular contract. Alternatively, Judah may simply have
copied a previous document in order to save money. These issues are most evident in P.
Yadin 10 though it is of course perfectly possible that they applied to other documents as

well.

Finally, it is worth stating the obvious: different people within a community may come to
different conclusions about what they could or should do. There may even be a generational
divide in evidence here, so Babatha’s father chose to draw up his deed of gift in Aramaic

while Babatha and her contemporaries preferred to pander more to the Romans’

492 X Hev 12 is the obvious exception to this, since it is the last dated document in Salome Komaise’s archive.
By this point, she certainly had access to a Greek scribe.

493 See Tables 3, 4 and 5 in Chapter Two (p. 113, 115, 126-127) for evidence of the same scribes being hired
repeatedly.

49 See pp. 104-109.
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expectations in their choice of language and format. In any case, the motivations suggested
above probably all played some role in the decisions of people about their documents,

influencing one agent or another more or less at different times.

This final point is key: we should not underestimate the importance of people’s agency on
the creation and operation of the documents in a community in which people had different
levels of legal knowledge and awareness. Hence one might have chosen to take strong
account of Roman presence, another might not. The result is a far from uniform collection

of contracts and laws with regards to language, legal traditions and legal formulae.

The point of change

Undeniably, however, there is a shift in language in the Babatha archive in particular — that
of Salome Komaise does not display such a definite move from local languages to Greek.
As has previously been mentioned, this occurs at some point between 122 and 124 C.E.4%®
What happened at this time to encourage Babatha and her family to start to commission

not just a few but all of their surviving documents in Greek?

The first document which was written as part of this seemingly permanent shift into the
Greek language is P. Yadin 11, a loan on hypothec that Judah takes out from the Roman
centurion Magonius Valens. This is not the original document but a copy, as evidenced by

the fact that Judah’s acknowledgement is written in Greek and marked as a translation.*%

4% The last safely dated non-Greek document in the Babatha archive is P. Yadin 9, an extremely fragmentary
waiver written in 122 C.E.; the next dated document is P. Yadin 11, a loan on hypothec written in Greek in
124 C.E.

4% p_Yadin 11, 1. 29-30.
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The fact that a Greek copy was drawn up is significant, and strong Roman influence in the
presence of the centurion probably accounts for the language choice. Judah was in the
inferior position in this contract since he is the one in need of money; indeed, he seems to
have taken out the loan on very poor terms,*®” suggesting he was desperate and therefore
in a weak negotiating position when it came to language choice, document format or
anything else. If offered a copy of the contract, he may have had little or no choice about

the language in which the copy was written.

The next documents are, however, of a slightly different nature. P. Yadin 12-15 all concern

Babatha’s dispute with the guardians of her orphan son, Jesus, from her first marriage. The

first, P. Yadin 12, written in 124 C.E., is an extract from the minutes of the fovAn at Petra,

in which the two guardians are appointed. The ensuing disputes are then all written in
Greek as, indeed, are all the rest of the documents in the archive. This exchange represents
Babatha’s first recorded encounter with the Hellenised/Roman authorities in their official
capacity.*®® Because the original transaction (the appointment of the guardians) was
conducted, or at least recorded, in Greek, this may have influenced her choice to
commission a response in the same language. Her shift to Greek, at least in this initial
encounter, may therefore have been less due to active or enthusiastic choice and more

perceived necessity.

497 See the entry in the Survey of the Documents for more details (pp. 48-50).
498 By “official capacity’ [ am excluding transactions such as the aforementioned loan (P. Yadin 11), which
appears to have been a private arrangement between the two parties.
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It is also notable that we have no record of her choosing to have the BovAn appoint

guardians and it is entirely possible she had no input into this decision.**® If so, she had

little option but to take her case to either the fovAr] or the Roman governor’s court — the

latter course, which she actually took, might represent an attempt to take her case to a

higher authority, whom she believed had the power to overrule the fovAn decision. It was

not necessarily an enthusiastic recourse to Roman courts but the only option if she wished

to challenge the repercussions of the decision by the Petra fouAn.

Additionally, this first point of contact with the Roman governor’s court in all probability
increased Babatha and her family’s awareness of the Roman administrative system, as well
as their knowledge of the way it functioned. This was the turning point after which they
decided to draw up their documents with the Roman authorities more firmly in mind —
previously, none of the archive documents appear to have been formulated with a view to
their being used in the Roman court system. Aside from the move to the Greek language,
one further example of this is the inclusion of male guardians as representatives of women
in these Greek documents: Hannah Cotton has argued that this is, in fact, the strongest
indication of such an intention to use them in a Roman court of law, particularly when
contrasted with the absence of guardians from the Jewish and Nabataean Aramaic
papyri.>® This feature of the Greek papyri suggests that members of this community had

learned of Roman requirements regarding guardians for women, | would suggest through

4% On the oddity of the fouAr, instead of the municipal magistrates, appointing the guardians, see n. 156.

On the nature of the Petra fouAr, see Chiusi (2005: 108), who observes that it may have been either a) a pre-
existing municipal structure, unchanged by the Romans or b) a structure invented by the Romans when they
annexed the area; cf. Oudshoorn (2007: 315, n. 51).

500 Cotton (2007: 247).
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Babatha’s personal experience, and thereafter followed them when drawing up their

documents, even those which were not to be submitted directly to a Roman court.>%

Once she had been forced to have recourse to Roman legal procedures, Babatha was more
astute in making her documents ‘user-friendly’ to Roman officials. This attitude affected
even those papyri which were not directly intended for the eyes of the Roman
administration. The shift to Greek and the changing format of the documents therefore

becomes more explicable in terms of Babatha’s own experience in her legal transactions.

The Greek documents

Two issues must be discussed with regards to the Greek documents: language and legal
formulae. The latter is a more complicated matter in the Greek documents than in the
Jewish Aramaic and Nabataean papyri: this is because the most complex and varied
documents in terms of legal phraseology, and those which have therefore prompted the

greatest scholarly debate, are among the Greek corpus.

Language

Language choice has already been touched upon in Chapter Two. There, we observed that

the desire to have a document written in a particular language might influence the parties’

501 P, Yadin 22, for example, is a ‘sale’ of a date crop (the nature of this transaction is disputed, see pp. 71-
74) in which Babatha acts through a guardian, John, son of Makhouthas. The document does not seem to
have been drawn up with the direct intention of submitting it to a Roman court but | would suggest that the
use of a guardian and the choice of Greek language show that the principals were now keeping in mind
Roman preferences, even in their private transactions, in case it ever needed to be used in such a forum.
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decision to use a scribe and even determine which scribe they chose to approach.>® The
commissioning parties therefore probably had a fair amount of influence over the language
in which a particular document was written. Equally, the principals’ decision to pay a
scribe to write a document because they were themselves incapable of doing so in their
desired language implies that they believed that language was important.>®® We must now
reflect upon why they might have thought this was the case. Several possible reasons
present themselves, which should be considered in conjunction with my previous

discussion of language choice in the earlier chapter.

a) Language of response

The first possibility is that the provincials simply responded in the language in which they

were originally addressed. This applies particularly to the case of Babatha’s disputes with

Jesus’ guardians, as suggested above. Since the original appointment by the Petra fovAn

was recorded in Greek, Babatha may simply have decided it was appropriate to make her

own challenge in the Greek language.>%*

b) Language as a status marker

It is also possible that language was in some way connected with status; indeed, in Egypt,

Greek was the language with the highest status.>®® Use of a particular language might

502 See the Language section in Chapter Two (pp. 104-107).

S03For example, Judah was obviously capable of writing documents in Jewish Aramaic, so the choice to
commission a scribe to do so instead seems a deliberate one: see the discussion on pp. 104-109.

504 Spolsky’s (1985) preference rules are here appropriate to consider; see n. 362 for details.

505 Fewster (2002: 224). See also Depauw’s (2003: 80) comments on signatures in documents in the Demotic
and Ptolemaic period: “One wonders if they signed in Greek for any particular legal reason or just because
it was fashionable to demonstrate knowledge of the language of the higher classes.” A related situation, in
which different languages are accorded various statuses, is what linguists term extended di- or triglossia. One
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therefore be a kind of prestige marker. Bernard Spolsky mentions this in his discussion of
‘preference rules’ for language choice in multilingual Jewish communities in the first
century C.E. ‘Preference rules’ are “rules that apply typically but not necessarily, and the
weighting or salience of which is dependent on situations and attitudes.”®® Of particular

relevance here is what Spolsky terms, Typicality condition 5:

“I'You] Prefer to use a language that asserts the most advantageous social group
membership for you in the proposed situation.”’

In such circumstances, people choose to employ the language of the ‘dominant group,’ “as
a claim to membership of that group and so to an advantageous status in the current

situation.”®% Language choice then becomes a bid for power and status.

I am not suggesting that the litigants’ decision to use Greek amounted to an assertion of
membership of the Roman ruling elite. By means of such a choice, people might, however,
wish to signify a supposed connection with or allegiance to the Romans. Such an affinity
would not be signalled by the use of indigenous languages. Their reasoning would be that
the ability to operate in the language of the rulers conferred greater favour or prestige on
the parties involved, since they were both able and willing to engage with the Roman
authorities on their terms and in their preferred tongue — at least, as far as possible, in that

the locals did not employ Latin. Using a local Aramaic dialect, in contrast, signalled their

language is used for H (high) functions, such as formal writing or public situations, another for L (low)
functions, often private spheres, within a community. The mark of this is that the functions are rigorously
compartmentalised (Mullen (2012: 24); cf. Langslow (2002: 26) for concise definitions of both ‘diglossia’
and ‘bilingualism”). It is not entirely clear that we have a di- or tri-glossic situation in these documents, since
it is precisely the fact that different languages are used for similar functions within the archives that merits
debate. The term does, however, serve to highlight the fact that one dialect or language might have a higher
status than another.

506 Spolsky (1985: 44).

507 Spolsky (1985: 45).

508 Spolsky (1985: 46).
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deficiency and therefore marked exclusion from their rulers’ world. It placed them firmly

among the ‘ruled’.

¢) Language determined law

The next possibility is that the principals thought language dictated law. Their decision to
have a contract written in Greek, the language of the administration, would therefore be
said to indicate that they wished it to operate under Roman law. Here, in the litigants’

minds, language becomes the sole determinative factor of legal sphere.

Several points speak against this. The first is provided by comparison with Egypt. In the
early Ptolemaic period, language was rather strictly indicative of law used: disputes among
Greeks went to a Greek court and involved Greek documents; disputes among Egyptians
went to the Egyptian board of laokritai and involved Demotic documents.® This rigid
categorisation was breaking down as early as the second century B.C.E. and the use of
Demotic gradually declined in the Roman period. This did not, however, equate to a demise
of Egyptian traditions: we find references to the ‘Law of the Egyptians’ well into the
second century C.E.*° This law is referred to in six papyri and appears to have allowed
fathers to have their daughters’ marriages dissolved and revoke wills made by their sons
in order to inherit their property: as Uri Yiftach-Firanko has argued, while the former
feature probably derives from Greek practice, the latter had its roots in Egyptian. The ‘Law

of the Egyptians’ was therefore “a collection of local practices of different ethnic

503 Wolff (1970: 37-50), cited and discussed by Yiftach-Firanko (2009: 546-548), who gives an excellent
summary of the Egyptian situation and its development. More generally on the linguistic and legal situation
in Egypt, see Kelly (2011: 24-25; 28-31) and Fewster (2002: 224-226).

510 See Yiftach-Firanko (2009: 543; 550-552) on the ‘Law of the Egyptians’.
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backgrounds,” which combined Greek and Egyptian precedents.®!! Thus, what began as a
system with strict associations between language and law changed rather quickly and, by
the period now under discussion, had become much more complex. This may perhaps
speak against an initial assumption that language was strictly determinative of law in this

period, when the Nabataean kingdom became Roman Arabia.

A second factor belies the idea that the principals thought law was determined by language
(as opposed to whether it really was or not): this is the multiplicity of legal traditions and
influences we find in Greek documents. In essence, as is clear from the Survey of the
Documents, we find two kinds of mixtures in the papyri. The first entails the mention of
one kind of law or custom coupled with the use of a legal formula from another. This

occurs, for example, in X Hev 65, Salome Komaise’s marriage certificate, where an

explicit reference to Hellenistic vouog is coupled with a Roman stipulatio clause. The

second kind of mixture of laws or traditions involves a contrast between, to adopt Jacobine
Oudshoorn’s terminology for the moment, substantive and formal law.5!2 This occurs when
a document appears to have been drawn up with one legal sphere in mind but adopts the
format of another. An example might be the series of papyri recording the disputes before
the governor over Judah’s estate: the complaint seems to have been based on a claim rooted
in non-Roman law, though the documents appear to be intended for a Roman court and

therefore employ a format appropriate to the intended forum, with the parties summoning

and deposing in accordance with the mapayyeAia procedure.®®

511 Yiftach-Firanko (2009: 551). Yiftach-Firanko’s (2009: 552) conclusion that, “The law was a manual
composed for the use of Roman judges,” is, however, less convincing (see Humfress (forthcoming: 2, n. 4)
for comments).

512 Qudshoorn (2007: 195-204, especially 196).

513 P, Yadin 20-26 relate to this dispute. The legal issue behind these documents is uncertain, though a good
case has been made that it is rooted in indigenous and possibly Jewish law. See comments on each in the
Survey of the Documents (pp. 69-78).
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These two kinds of combinations can also be found within single documents. P. Yadin 18
IS an obvious case in point: Greek, Roman, Demotic and Jewish parallels have been

identified for various clauses and items in this marriage contract,>* and indeed there is an

explicit reference to éAAnvikog vouog at one point. Furthermore, the ‘substantive’ law

behind the document has been a matter of much dispute, with champions for both Greek
and Jewish frameworks.®®® The principals do not, therefore, seem to be under the
impression that the choice of a language has automatically put them under the framework
of a particular legal system, Roman or otherwise. Further instances of a mixture of clauses

or influences from various legal traditions abound: two examples are X Hev 63, which has
been compared to Greek diaAvoeic contracts but also contains a Roman stipulatio clause,
and X Hev 65, Salome Komaise’s marriage contract, whose legal background has
prompted as much debate as that of P. Yadin 18.5%6 All this rather undermines the idea that

the parties assumed language was strictly determinative of law: they were quite willing to

engage with a number of laws or traditions within Greek documents.

On a final note, it is worth pointing out that Jacobine Oudshoorn has previously discussed

this assumption, with a particular focus on P. Yadin 18.°'7 She suggests that, if language

was determinative of law, there was no need for the reference to eéAAnvikog vopog in this

contract: the employment of the Greek language should have made the legal context clear

and meant that it did not need to be stated. This is compared with X Hev 64, a Greek

514 See the discussion of P. Yadin 18 in the Survey of the Documents for a more detailed analysis of these
various parallels (pp. 62-66).

515 See commentary on P. Yadin 18 in Survey of the Documents for more details (pp. 62-66).

516 X Hev 65 has been aligned in structure to a ketubba, though makes reference to feeding and clothing the
bride, “in accordance with Greek custom and Greek manner” (véu[w] [EAANVIK]® kal EAA[Nn]viky tpdnw)
(1. 9-10) and concludes with a stipulatio clause. For more detailed discussion, see the entry in the Survey of
the Documents (pp. 90-93).

517 Qudshoorn (2007: 84-87).
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document in which a gift is made in an extremely similar manner and which employs very
similar terminology to that used in comparable Aramaic contracts (for example, P. Yadin
7). Oudshoorn uses these cases to argue that, “Instead of focussing on language in the
discussion, internal evidence should be considered to see whether this indicates what law
was thought applicable to the document.”®'® Oudshoorn’s points with regards to the non-
determinative relationship of language with law are pertinent and considered. Where |
differ from her, however, is in her emphasis on the internal evidence as the primary, if not
sole, indicator of applicable law: the operation of law in the provinces goes beyond the
formulation of the documents and must take into account personal interaction and

response. Identifying ‘formal’ or ‘substantive’ law is only one part of the issue.

d) The Romans required or preferred that documents be written in Greek

There is, of course, a marked difference between requirement and preference.
Nevertheless, these two considerations are closely related and raise many of the same

issues so are worth examining in close succession.

First, did a document have to be written in Greek in order to be valid in a Roman
courtroom? This differs somewhat from (c) Language determined law, as it does not
assume that a certain law is applied. Rather, the document had to be written in Greek in

order to be used in a Roman legal forum.5%°

518 Qudshoorn (2007: 87). Oudshoorn does not, in fact, think that P. Yadin 18 is drawn up entirely according
to eAAnvikog vopog, but argues that this refers only to the maintenance clause and the contract as a whole

came under Jewish law (Oudshoorn (2007: 398-422)).
519 The Romans would not necessarily consider and judge a case strictly under the terms of Roman law, hence
the separation here of forum from law. This will be discussed in greater detail in Chapter Six (pp. 232-244).
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Oudshoorn has again done much work in demonstrating that the Romans did not, in fact,
require documents to be written in Greek. She points out that Aramaic dialects still had an
active role in legal contracts as they were frequently used in subscriptions to Greek
documents.®® No fewer than eight of the Greek texts from the Babatha archive have
Aramaic subscriptions in the form of attestations by one or more of the parties involved;
two more are preserved in Greek translation.?! In addition to this, principals across both
archives often sign their name in Jewish or Nabataean Aramaic. That it was common for
the principals and witnesses in this community to sign or endorse Greek documents in their

native language appears to be beyond question.

Furthermore, Oudshoorn points out that Babatha bases her right to sell the date crop in P.
Yadin 20 and 21 on the privileges bestowed in her ketubba. She took possession of the date
orchards in question based on her entitlement to the return of her ketubba money. Her
dowry, granted in her marriage contract, is referred to explicitly in these Greek
documents.®?? P. Yadin 23-26 record the ensuing conflict about the legality of this move,
but Babatha at least assumes that her ketubba is legally binding. This strongly suggests that
there were at least some people who did not think documents had to be written in Greek in

order to be used in a Roman court.

520 Qudshoorn (2007: 84). She contrasts this with the situation in Egypt, in which Demotic is often used to
write the main body of documents but the subscriptions are written in Greek.

2L p, Yadin 15, 17-22 and 27 have Aramaic subscriptions; P Yadin 11 and 16 preserve Greek translations of
subscriptions which were presumably originally written in the indigenous languages. In the Salome Komaise
archive, we more commonly find lists of Jewish or Nabataean Aramaic signatures than attestations by the
parties (see X Hev 60, 62, 64), though X Hev 61, the conclusion of a land declaration, preserves the
translation of three subscriptions.

522 p Yadin 21, II. 11-12; P. Yadin 22, 1. 10.
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Finally, if any language was required for certain documents, even to make them legally
binding, it was most likely to have been Latin.>?® Wills, for example, had to be written in
Latin until 235 C.E.>?* This, however, was only going to be a concern for Roman citizens
since non-citizens lacked testamenti factio and so would not have been able to participate
in making a Roman testament in any way, not even as a witness.*?® Most acts which took
place under the ius gentium, the law which would have applied to non-Roman citizens such
as Babatha, Salome Komaise and their associates, were probably more flexible with regard

to language by the period in question.

This does not mean that the Romans would not have had a preference for documents
written in Greek. The governor and his staff were hardly going to be able to speak or read
local dialects in every location to which they were posted and a Greek document would
naturally be more immediately accessible to them. Provincials would have realised this
fairly quickly and indeed may even have assumed it from the start: the Roman officials
were representatives of a foreign power, a ‘foreignness’ which was connected with and
even reinforced by the non-indigenous language they used.>?® Provincials such as Babatha
could therefore have reasoned that it would do no harm to have documents that could come
before Roman eyes written in Greek.%?’ It might even stand them in good stead with the

Roman authorities, since the litigants were obviously taking the trouble to appeal to the

523 See Oudshoorn (2007: 64-66) for a discussion of the use of Latin. She concludes that, “although Latin
was the preferred language for legal acts, foreigners could use their own language for acts within the ius
gentium from an early stage onwards” (Oudshoorn (2007: 66)).

524 Yiftach-Firanko (2009: 553).

525 Though we might note that copies of the actio tutelae (P. Yadin 28-30) were still found in Babatha’s purse
despite the fact that, in strict terms of Roman law, she had no right to use it (see p. 143).

526 This foreignness might even have been cultivated by the Romans in order to reinforce their power. Kelly
(2011: 179) observes that the use of Greek in court, a language which only some people in a multilingual
society (in this case, Egypt) would have understood, added to “the majesty and terror of the occasion.”

527 Little is known about translation processes but if the litigants themselves had to pay for translations,
should they be needed for a Roman court, having the document in question written in Greek in the first place
would save both time and money.
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Romans on their own terms.>?® Language choice was part of a wider process of flattery and

appeal.

It is worth briefly reconsidering (b) here: the use of language as a prestige or status marker.
Under this interpretation, the principals’ motivation for writing in Greek was that they
believed the Romans would be inclined to accord higher status to those who had mastered
the Greek language and could conduct their legal business in it. The litigants believed that
they were showing an affinity with a culture closer to that of the authorities and would be
viewed as more ‘civilised’ as a result. They therefore used the Romans’ preference for the
Greek language to their own advantage, employing it in their documents in the hope of

being cast in a more favourable light in Roman eyes.

Language, then, was in no way determinative of law used. Nevertheless, it has become
apparent that it was indicative of the authorities whom the litigants intended to approach if
problems arose. The Greek language therefore becomes a mark of awareness of the Roman

presence and potential recourse to Roman courts.

Legal formulae and references

First, it is worth emphasising again that the principals (for the most part) did not write these
contracts themselves. They therefore assumed that the scribe whom they commissioned
would use suitable forms and write an appropriate document. They might have specified

to the scribe a language preference or a preferred authority — demanding, for example, a

528 This connects with the possibility that the litigants used Roman legal formulae in order to persuade or
impress their rulers (discussed below).
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loan which would be enforceable in a Roman court. This could even have been assumed if
only one set of authorities was available or the Romans were viewed as the ultimate, most

powerful legal enforcers.

It is not being suggested that the parties themselves would have framed the questions about
legal formulae or law in following way, or even that they would have explicitly considered
them. That does not, however, mean that they would not have had some underlying

conception or assumption about the way the documents functioned.

Concepts of law

Before moving to the legal formulae themselves, we must first consider what is meant by
‘Roman law’ (or indeed any ‘law’) in this particular context. This is not merely an
academic exercise in definition: it is, indeed, a key area of contention in the study of Roman
law in the provinces.®?® We need to consider the practical application of Roman law and

the way in which it was conceived by provincials and rulers alike.

529 |deas on the nature of Roman law have changed dramatically over the centuries, as has been discussed in
the Introduction (see pp. 17-20 for further details and bibliography). To summarise briefly: previously,
scholars tended to see and study it as a coherent, systematised body of rules. The Roman Empire was
conceived as orderly in nature, its legal system likewise. Confidence in this notion was gradually eroded.
Now, under the influence of modern legal theory, sociology and anthropology on legal pluralism, our idea
of Roman law, particularly in the provinces, is shifting to something more complex. The emphasis is on the
actions of both the provincials and the rulers in constructing a socially-situated idea of law. This leads us far
from the original conception of Roman law as a systematised body of rules, imposed from above, and means
that it is much less straightforward to define exactly what is meant by the term in this context. Indeed,
‘context’ is the key to such an understanding. It should be evident from this that when we make statements
such as, “the principals thought that using a stipulatio clause put them under Roman law,” (to be discussed
below) we must instantly turn to examine how they conceived of “Roman law” or indeed law in general.
Failure to do so runs the risk of imposing an anachronistic idea of the nature of Roman law on their situation.
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Two recent works should be taken into account at the present juncture. The first of these is
Caroline Humfress’ study of forum shopping in late antiquity.>* Forum shopping is the
ability of an individual within a society to choose in which of the several available fora
s/lhe wished their case to be heard. Humfress uses this phenomenon as a case study to
explore the “socially constructed” nature of Roman legal institutions. Legal procedures are
seen as “situated practices,” they are, “locally shaped and culturally entwined in place and
setting.”®3! The focus is thus less on law as a body of rules decreed and applied from the
top and more on the uptake of law by people on the ground. This view of law and legal
procedure emphasises at all times the point of view of the parties involved, their agency
and choices. This leads us to a more fluid idea of legal rules as dependent on the situation

and agency of the people involved in each particular case.

This stress on the importance of context in interpreting legal procedure does not, however,
mean that people had a conception of law as being without any fixed rules — such a notion
might in fact erode our very idea of law itself.>3? Here, we should turn to the second work
of particular relevance to this topic: Ari Bryen’s analysis of court procedure in the Eastern
provinces.>®® He argues that provincials had a very clear and novel idea of the law as, “a
disembodied world of rules that transcended even the emperor himself.”*** There was then
a battle for control of these rules, which was played out in the courtroom: as a result,
provincials saw law as, “an evolving dialogue taking place in the courtroom and as a

historically evolving phenomenon constructed from individual legal decisions and vested

530 Humfress (2013b).

531 Seron and Silby (2004), as cited in Humfress (2013b: 233).

532 See Geertz (1983: 167-169) for a more anthropological perspective on the problems of defining ‘law’; cf.
Shahar (2008: 418-419) for a summary of the debate from a legal viewpoint.

533 Bryen (2012). See also Bryen (2013: passim but especially 126-164) and Kantor (2012) on ancient
concepts of law.

534 Bryen (2012: 776).
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in documents recoverable from local archives and public inscriptions.”® A clear
conception of a body of law may therefore be combined with the significance of situation.
People had an idea of what the law was and sought to find out about it, apply it and contend

over it in court.

A combination of these two interpretations can throw much light on the operation of law
in the community we encounter in the Babatha and Salome Komaise archives and, of
special relevance here, the attitudes of the parties themselves. A couple of examples will
serve as illustration. The first is that of P. Yadin 25. In this papyrus, Julia Crispina, one of

the guardians of Judah’s orphaned nephews, summons Babatha for seizing property

“through force” (Biq).>*® Babatha then issues a counter-summons, recorded in the same

papyrus, in which she complains that Julia Crispina has summoned her on a false charge

of using violence.®” Reference to Bia is extremely common in papyri from Egypt and is

often used as rhetorical flourish in making claims.>® As Ann Ellis Hanson points out,
Babatha is clearly not familiar with what is quite a standard turn of phrase, in contrast to
Julia Crispina and/or her scribe.>*® We therefore have differing levels of knowledge and
sophistication exhibited within a single papyrus. This in turn leads to legal wrangling over
an accusation of violence that was meant to be a standard rhetorical device. Local
understandings, or misunderstandings, of legal phraseology here impact upon the course

of law.

535 Bryen (2012: 801).
53 P, Yadin 25, I. 10. This is omitted from the outer text of the papyrus.

538 See Hanson (2005: 102) for details on its use and frequency in Greek papyri from Egypt.
539 Hanson (2005: 102-103).
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Another case in point is the actio tutelae (P. Yadin 28-30), which has been discussed at
length in the previous chapter.>*® These three papyri are vital in giving credence to the
notion that people in this community had a defined idea of law as a body of rules. To recap:
the papyri are Greek copies of a Roman formula, closely resembling the example of a
praetor’s formula on deposit given in Gaius, Institutes IV. 47 (in Latin). The formula in the
archive, however, differs from the model in Gaius in a number of ways: most notably in
its subject-matter, guardianship rather than deposit, and in the inclusion of a monetary limit
for actions (2,500 denarii).>* It is odd that Babatha had three copies of the same formula
in her archive and it is unclear to what use she would have put these multiple copies; it has
been suggested in the previous chapter that this model might have been used in some kind
of informal negotiation for intimidation purposes, though this remains purely hypothetical.
Ultimately, we know that the papyri ended up in her possession. She had gone to the trouble

of consulting someone who knew about Roman law (or whom she thought did), possibly

a vourkdg of some sort, and having them or a scribe, or perhaps both,>*2 make several

copies of something that was thought relevant to her case.

The presence of these documents in her purse suggest that Babatha valued documentation
and ownership of the written letter of the law. She had a conception of Roman law as a
body containing definite rules, which she actively sought to learn about and apply to her

own situation.

540 See pp. 139-155.

%41 See pp. 144-145 for more details on the changes.

542 P, Yadin 28 and 29 are written by the same hand, though P. Yadin 30 is in a different one; see pp. 147-
149 for further comments on this issue.
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The translation and adaptation of a Roman formula also speaks for the importance of
agency and location in the application and determining of these rules — in short, Humfress’
idea of a more socially situated law.>*® So when Babatha consulted the writer about her
situation, he copied out for her something that he thought appropriate. Yet somewhere in
the writing of P. Yadin 28-30 there appears to have been either an ignorance of the
regulations covering guardianship, a lack of access to them or a belief that a formulation
which ‘looked Roman’ would do. This raises a further question: how would Roman judges

respond to such an adaptation — would it have been accepted, reinterpreted or ignored?

The provincials in this area therefore do seem to have had an idea of Roman law as a body
of rules and a desire to find out what these were. The rules themselves, however, were not
necessarily as rigid as they might have thought when it came to their practical application:

this differed according to the people involved, their situation and their knowledge of law.>**

Attitudes towards the legal formulae

The above sketch of ideas about law might help to explain why the litigants used Roman
legal formulae or formats so frequently. In some way, the formalistic elements were
considered important. The question that remains is what force or effect they believed such
phraseology had. Three main attitudes will be examined. These are by no means mutually
exclusive. Different people may have had different opinions about the legal force of the

formulae, they may have sat somewnhere between two positions or have been unsure as to

543 The stage at which the adaptation took place is somewhat unclear: see the discussion of the origins of the
actio in the previous chapter (pp. 144-146).

54 “The people involved” includes the Roman judges in each particular case: their influence will be discussed
in Chapter Six.
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their exact function, simultaneously considering all three reasons and employing the

relevant legal phraseology ‘just in case’.

a) Informative

The first possibility is that the provincials viewed the legal formulae as informative in
function. They therefore thought it would help the Roman authorities to understand the
issue at hand better if Roman legal terms were used. Writing contracts in local formats, on
the other hand, could make the matter more opaque. So, to take one example, in P. Yadin
17 Judah acknowledges a loan he has taken out from Babatha, his wife. The loan is written
in the form of a deposit, a familiar contract from the Roman legal sphere which was widely
adopted and adapted throughout the empire.>* Under this interpretation, the selection of
this particular form would be to enable any Roman administrator or judge to view the
transaction under a familiar frame of reference, rather than having to interpret the terms of

a loan drawn up according to local norms.

b) Persuasive

The principals may have used Roman or Romanised legal formulae because they believed
that it would increase the probability of the Romans returning a favourable verdict. Their
use of such terms therefore becomes a means by which they may impress their Roman

judges. This is, indeed, Jill Harries’ interpretation of the documents:

545 See pp. 39-40 for further details.
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“The villagers of Maoza were not Roman lawyers. Their adoption of the language of

Roman law did not imply understanding or appreciation of its content. Rather, they

hoped to impress the men of power with whom they were obliged to deal.”®*
The separation of this view from the former is potentially false as the two are closely
connected. A desire to inform one’s judges on their own terms is naturally bound up with
the hope that this will help achieve a verdict in one’s favour, should the problem come to
court. Both viewpoints may also combine with the issues raised in the discussion of
language choice, namely that provincials might have chosen to have their documents
written in Greek because they believed this was the language preferred by the Romans.

These concerns all fall within the concept of a ‘diplomatic language’ or rhetoric which

parties could employ in the legal process.

c) Transformative

“Seen from the perspective of the individual actor, then, specific Roman legal forms
might be used in particular circumstances to transform an everyday occurrence — the
making of a promise, the offering of a loan, a gift of property — into something that
could then be viewed (plausibly) as a Roman ‘legal’ act.”%*

The provincials may have believed that using Roman or Romanised legal forms
transformed their deeds into a Roman legal act. This is a stronger reading of the parties’
perception of the force of the formulae, which are now believed to determine the law used.
Humfress (quoted above) suggests that the employment of the stipulatio clause in Greek

contracts from Egypt in the third century C.E. are a possible example of this

546 Harries (2010: 96).
%47 Humfress (2011: 38).
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phenomenon,>* and the use of stipulatio in these two archives might also be considered
under this interpretation. To take the same example again, this interpretation would mean
that when Judah, or rather the scribe he commissioned, placed a stipulatio clause at the end
of P. Yadin 17, he believed that he was thereby placing the entire transaction under Roman
law. This would similarly apply to P. Yadin 18, Shelamzion’s marriage certificate, with its
vast mixture of legal references: in some sense, the principals thought that this stipulatio

meant the contract became enforceable in a Roman legal forum.>%°

Authority or law?

In all these potential attitudes towards both language and law, the key underlying factor
has been a concern on the part of the principals with the requirements, preferences and
perceptions of the Roman authorities.>®® The notion that has been posited of a kind of
‘diplomatic language’ used to increase one’s chance of success in the legal process
accentuates this: the principals’ primary concern was with creating an effective appeal to

an authority and not necessarily with selecting a particular ‘system’ of law.

Indeed, this whole notion of ‘systems’ to which specific rules belonged may be an

anachronistic attitude to associate with ancient society.>®! This is not to say that provincials

% Humfress (2011: 38). Humfress also cites the Tabula Contrebiensis (first century B.C.E.) as a further
possible example, in which two Roman legal formulae precede a judgement that bears no relation to Roman
law.

549 The other documents which contain a stipulatio in these archives are P. Yadin 20 (a concession of rights),
P. Yadin 21 and 22 (‘purchase’ and ‘sale’ of the same date crop), and X Hev 65 (Salome Komaise’s marriage
contract).

550 See Cotton (2007: 247-255) for a further example: she discusses P. Yadin 15, arguing that various aspects
of the documents make it clear that, “the aim was to make the contract legally valid and enforceable in a
Roman court of law” (Cotton (2007: 254)).

%51 See Kantor (2012: 80): “It is confidently asserted in respect of modern law that ‘every law necessarily
belongs to a legal system’. Whether that can be said of law in Roman provinces must be in doubt ...” The
citation is of Raz (1973: 1).
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had no conception of Roman law as a body of rules or, for that matter, of any other kind of
law that they encountered — as | have argued, it seems probable that they did have some
kind of notion of law in these terms. Rather, this was not their primary concern or
motivation behind seeking to find out about and apply Roman legal formulae. Instead, |
should like to suggest that they thought more in terms of imposed authority and available
courts. Seeking out certain legal formats and selecting a specific language was a way of

appealing to these authorities.

If this is the case, we must explain the mention of other legal traditions in the documents:
among them, reference to “Hellenistic law/custom,”>®? “Hellenistic law and Hellenistic
custom,”3 and “the law of Moses and the Judeans.”>>* On the face of it, these seem to be
explicit references to specific systems of law. Nevertheless, | would argue that these can
be interpreted within the suggested framework. They should therefore be understood as
allusions to precedent, tradition or that ever elusive ‘custom’.>>® They are employed and
phrased in such a way in order to impress upon the Roman authorities the embedded nature
of the terms of the contract in the various traditions that were in use in the local area. These
specific references are therefore part of the process of negotiation of power that Bryen
discusses:>*® a reference to rules or traditions which may then be fought over in the arena
of a Roman court. Given the tendency of Romans to prefer local custom, scribes could

have gathered enough about this attitude to conclude that very specific references to

2P, Yadin 18, I. 16 / 51: EAANVIKD vOUW.

553 X Hev 65, 1. 9-10: véu[w] [EAANVIK]® kal EAAN]vikw tpdmw.

54 P, Yadin 10, I. 5: *x1[117m AW 73]

555 See Humfress (2011) on the role of “custom” in antiquity and Kantor (2012: 67) on the ambiguous
meaning of vépot.

556 Bryen (2012: 776; 800). See also Humftress’ (forthcoming) interpretation of the reference to ‘The Law of
the Egyptians’ in P. Oxy. I1 237, col. vii, l. 33 (c. 186 C.E.), which she argues, “tells us more about his [the
litigant’s] determination to triumph over his daughter, than it reveals about the persistence of Egyptian law
and legal practices in late second-century Roman Egypt” (Humfress (forthcoming: 19)).

185



longstanding tradition or custom, even ‘law’, might make the parties’ claims stronger in

the eyes of a Roman judge.

This is where it becomes more useful to understand the parties as operating in a context
more concerned with authorities and appealing to them than with systems of law. Their use
of specific legal formulae or references to specific legal ‘systems’ is often motivated by a
desire to appeal to their Roman overlords. As part of this, they employ Roman legal

terminology or reference traditions in the hope that they will strengthen their legal claim.

Concluding remarks

It seems highly probable that the forms and formulae employed in the documents were

primarily determined by scribes and/or vouikoi. The parties might have had some input

into language choice or specified an authority to whom they intended to take the contracts
if the transaction became problematic. As part of this, many of the litigants and their
advisors began to consider how best to appeal to their Roman overlords, engaging in a
language of appeal in order to maximise their chances of success. References to specific
local traditions should be interpreted within this negotiation process: they are part of a bid

to strengthen the parties’ claims.

Before we move on to consider the perspective of the authorities, one point should be
emphasised among all this. Such a decision to frame one’s claim in terms which (hopefully)
would appeal to the Romans does not amount to an enthusiastic uptake of Roman legal

processes. There is a marked difference between a decision to maximise one’s chances in
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the courts by employing a certain kind of diplomatic language of appeal and enthusiasm
for a new legal system. The existence of legal fora other than those of the Romans will be
examined in the following chapter. For the time being, we may say that if the Romans were
the only authority to whom these people could appeal to uphold their legal transactions, or
were perceived to be at the top of a hierarchy of courts, then the safest option for litigants
was to bear in mind their preferences. Awareness and knowledge of these preferences
probably grew over time, hence the general shift from writing documents in Jewish

Aramaic and Nabataean at the beginning of the Roman period to Greek later on.

This amounts to a case of having little choice but to conform if one wanted to capitalize on
any chance of success, rather than an enthusiastic reaction to the ruling power and legal
system. The idea that provincials’ keenly and voluntarily turned to Roman legal fora should

therefore be tempered by considerations of the realities and necessities of their situation.
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Chapter 5

BovAevtai, rabbis and arbiters: the
alternatives to the assizes?

Scribes, vouikot and the parties themselves were responsible for the creation of these

documents, yet no less important was their intended audience — Roman or otherwise. We
shall therefore now concentrate upon the way in which these papyri were used and
interpreted in various legal situations. This, in turn, feeds back into our original
considerations of document formation. Scribes, advisors and parties, as we have seen, had
an intended audience in mind — hence, indeed, the ‘diplomatic language’ posited in the last
chapter. Their attitudes and perceptions of the people who could and perhaps would
eventually judge them fed back into the way they wrote the documents in the first place.
The question is: how much account did they take of their various options? Roman
preferences, after the annexation, appear to have been greatly privileged by the parties and
their associates, but what inferences should we draw from this about possible alternatives

for litigants in Roman Arabia?

Evidence for local courts in these documents is, in fact, almost non-existent. Aside from a

single reference to the PovAn of Petra, no courts other than the assizes are mentioned in

either of the two archives. This does not, however, mean that we should automatically rule

out the possibility that localized legal fora existed;>’ it is possible that the operation of

557 Contra Schwartz (1999: 210): “As we know from the Babatha archive ... all legal authority in Roman
Arabia was held by the governor and the city councils.” Indeed, there are other situations where the
documentary evidence does not reflect the existence of all the operative legal institutions. See Cotton (1993:
100): “The editors of CPJ expressed their surprise at the absence of any documents reflecting the existence
of Jewish courts in Egypt and of the exercise of Jewish law there; not even for Alexandria where we know
that a Jewish tribunal existed, do we possess any evidence.”
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local courts may simply have been taken for granted by the Roman administrators.>® If so,
such fora could have been a viable option for litigants in Roman Arabia, distributing a
localized form of justice that was potentially more convenient, more familiar and probably

swifter than the Roman alternative.

The present chapter, then, will consider the significance of this lack of attestation for our
interpretation of the documents and the legal options open to litigants in this area. The
focus will primarily be upon the kinds of legal fora that might have been available to the
parties, drawing on evidence from elsewhere in the empire. We shall then turn to how
people might have used non-Roman alternatives, and how, if at all, their existence affects

the picture of legal life that we receive from the archives.>*

BovAai and city courts

One possible body that could have served as a source of localized justice would be a city

council (BovAr;) or some other form of local court based in the cities of the empire. The

BouvAad, indeed, seem to have had a prominent role in local government,>®® as we would

558 Cotton (2007: 236). The position is well summarized elsewhere by Cotton in Cotton and Yardeni (1997:
154): “It is a remarkable fact that no court, Jewish or non-Jewish, other than that of the Roman governor of
Arabia, is mentioned in any of the documents from the Judaean Desert, a great many of which ... are legal
documents. We should not therefore conclude, however, that the governor’s court was the only court in
operation in a Roman province. Nonetheless, the absence of any references to other courts is disturbing,
especially in view of the host of references in rabbinic sources to courts of different sizes in towns and
villages.”

55 The discussion will focus on the existence (or not) of a range of legal fora, not alternative legal systems
or traditions. The latter is a separate, if not entirely divorced, question that approaches the issue of what
‘operative law’ was applied in such fora. I shall also restrict my attention to courts which appear to operate
separately from the Roman administration, i.e. not the non-Romans appointed by the Roman authorities as
recuperatores in P. Yadin 28-30 (cf. Norr (1995a) and (1999), and Cotton and Eck (2005: 28)).

%60 Rogan (2011: 85) is one recent example of the prevalent opinion that local government was generally

strong; Fuhrmann (2012: 66) also states that in Asia Minor the traditional PouvAr| retained much of its
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perhaps expect from such a large empire — strong government by local elites alleviated
what would otherwise be a huge demand for officials from the central Roman
administration. Local co-operation in governing was, therefore, essential. It would seem
perfectly logical that such competencies should extend to justice administration too; given
the already large caseload of Roman governors, allowing local autonomy and strong local

legal institutions would be an important way of alleviating their potential workload.

Nevertheless, knowledge of the exact competencies of such local courts is sparser than we
would wish. Indeed, Joyce Reynolds’ comment that, “There is much about which we could
wish to know more ... notably the local courts of justice,”*®* made in 1988 regrettably still
holds true. Over twenty-five years on, what we do know regarding the courts is still
extremely limited. Epigraphic evidence has brought a little more detail to the picture: for
example, a fragmentary inscription published in 2005 attests to the provisions made for the
reform of the local court system in Chersonesus Taurica in the imperial period, probably
dating to early in Trajan’s reign.”®? This “puts Chersonesus among a small number of Greek
communities where the survival of popular jurists is attested after the mid-second century
BC, when civic courts proper largely disappear from our epigraphic record.”®® Further
evidence for local courts is provided by the municipal charter at Irni: while this seems to

place severe restrictions on local autonomy,®* in doing so it does at least attest that some

importance, “supervising the overall maintenance of public order.” In the republican era at least, communities
generally seem to have been allotted a fairly high level of autonomy (cf. Cicero, In Verrem Il. 32; Cicero, Ad
Atticum VL. 2. 4; Augustus’ edict to Cyrene along with Cotton’s (2007: 237-242) discussion).

%61 Reynolds (1988:31). This comment is made as part of an overview of the role of the city in antiquity; see
also Millar (1993b) more specifically on the Greek city in the Roman period.

%62 Originally published in Makarov (2005). See Kantor (2013b) for a more recent publication of the text and
English translation, with further comments; the dating cited in the text is based upon the arguments put
forward by Kantor.

563 Kantor (2013b: 83).

%64 On the monetary limit for cases they could hear in particular. This charter has inspired a wealth of
bibliography, but see especially Cotton (2002a: 17) for discussion of its implications with regard to the
Judaean documents.
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form of local autonomy existed. We also know that the duoviri in many parts of the empire
seem to have had some judicial functions.>®® Furthermore, being able to choose one’s own
court seems to have been an established principle, suggesting a range of options were quite
often available: VVespasian, for example, allowed teachers and doctors to sue for breaches

of a certain edict in whatever court they so wished.>%®

Literary sources also serve to flesh out the picture. Plutarch, writing around 100 C.E.,
suggests that, in city-life, local courts were an arena in which politicians could make their
names.>®’ Indeed, he sees them as a vital source of local independence that should be

maintained:

Womep yap ol xwpig latpod unte deimvelv urite Aoveobat cuvebioBévtec 008 Soov 1)
@Uo1g didwat xpdvtar T® Vylaivery, oUtwg ol mavti ddypatt Kal cuvedpie kai xdpitt
Kal Ol01KfoEl TPOCAYOVTEG MYEMOVIKNV Kpiotv dvaykdlovowv £aut®@vudAlov 1
BovAovtat Seomdrag eivar Tovg fyovuévoug. aitia 8¢ tovtov udAiota mheovedia 1 kai
@hoveikia TOV TpWdTwWV: 1} Yap €v oig PAdmTovat Tovg EAdTTovag ékPidlovtat pedyely
TV oA | mepi OV Srapépovrat mpdc dAARAoUG 0UK dE10DvTEG év Toig moAiTong #xetv
ENaTToV EMdyoVvTal TOUG KpeltTovag: €k TouTou O¢ Kai PouAr kai dfuog kai dikaotrpia

Kal Gpxr mdoa thv £€ovaiav anéAAvot.

For just as those who have become accustomed neither to dine nor to bathe except by
the physician’s orders do not even enjoy that degree of health which nature grants them,
so those who invite the sovereign’s decision on every decree, meeting of a council,
granting of a privilege, or administrative measure, force their sovereign to be their
master more than he desires. And the cause of this is chiefly the greed and
contentiousness of the foremost citizens; for either, in cases in which they are injuring
their inferiors, they force them into exile from the State, or, in matters concerning which
they differ among themselves, since they are willing to occupy an inferior position
among their fellow-citizens, they call in those who are mightier; and as a result senate,
popular assembly, courts and the entire local government lose their authority.>%®

%65 More commonly found in Western provinces: the Eastern provinces also had a range of officials. See
Fuhrmann (2011: 58-61) for a description of some of their functions, also Arnold (1914: 250-253) for an old,
but still relevant overview of the role of the duoviri.

%66 FIRA | 73. See Humfress (2013b: 239-242) on privilegium fori.

%67 Plutarch, Moralia 805a.

%68 Plutarch, Moralia 814f-815a. Text and translation are from the LOEB.

191



Plutarch, then, clearly discourages what we appear to see in the Babatha archive: constant
recourse to the Roman authorities. Yet by this very act of discouragement, he also attests
the existence of the courts and local government about whose authority he is worried. Dio
Chrysosotom’s comments echo this viewpoint, written in the second half of the first

century C.E.:%®°

kataAeinetar &', olpat, TO £aUTAOV TPoeoTAVAL KAl TNV TOAV S101KeTV Kal TO Tipfoal
Tva Kal KpotaAioat pr toi¢ moAAoig opoiwg kal to PovAevoacBat kal to dikdoot Kal
10 10i¢ Oe0ig B0t Kal TO dyewv €opthv- €v 0i¢ dmaoty €ott PeAtiovg TV GAAWY

¢aivesbat.

But there is left for you, | think, the privilege of assuming the leadership over yourselves,

of administering your city, of honouring and supporting by your cheers a distinguished

man unlike that of the majority, of deliberating in council, of sitting in judgement, of

offering sacrifice to the gods, and of holding high festival — in all these matters it is

possible for you to show yourselves better than the rest of the world.5™
Despite the worry about a lack of power or authority, both authors attest to the possibility
of giving judgement — even if the exact sphere in which this was possible is unclear from
Dio’s comments. Thus local courts in certain Greek cities were seen as a distinct source of

pride, even if we are not entirely sure of the scope of their jurisdiction or the extent to

which they were used. Indeed, this probably varied considerably from place to place.

When we come to search for possible locations of city courts in Roman Arabia, Petra and

Bostra seem the most likely candidates. Both were untponéAeic,®’* and each appear to

have had a fouvAn. This is directly attested for Petra in P. Yadin 12 (discussed further

%69 The exact date of this speech has been disputed; see Cohoon and Lamar Crosby (1979: 4) for comments
on this.
570 Dio Chrysostom, Orationes XXXI. 162. Text and translation are from the LOEB.

571 Petra had been a untpdémoAig since Trajan’s reign, rather than Hadrian’s as often previously thought (see

Bowersock (1991h: 18)). The important point here is that they were tdAeig; the untpo- was purely honorific
(cf. Cotton (1999: 83)).
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below); for Bostra, we have a good number of inscriptions that confirm there were

councillors,®”? though unfortunately none provide evidence for any supposed judicial
functions of these fovAevtai. Indeed, in most of these, the title fovAevtrig or BovAeutrg
Bootpnv®v, is the only mention made — a good number of the inscriptions are epitaphs, so

the office is listed as one of many held by the deceased.>”® We therefore have two cities

which could potentially provide a focus for local forms of justice and which each definitely

had their own BouAn, but we remain rather ill-informed about the exact function of these

councils.

The archives also refer to other cities in the area to which we might look for local courts:

Rabbath-Moab and Livias are both called méAeic.°’* The two land registrations in the

572 See IGLSyr XIII. 1, 9009 (a dedication), 9374 (too fragmentary for nature to be determined), 9422
(memorial) and 9440 (too fragmentary for nature to be determined) (all mention a ovievtrc); IGLSyr XIlII.
1, 9252 (epitaph), 9269 (epitaph), 9271 (probably an epitaph), 9334 (probably an epitaph), 9346 (probably
an epitaph), 9349 (epitaph), 9371 (too fragmentary for nature to be determined), 9430 (dedication) (all refer
to a Povievtig Bootpnvav); IGLSyr XIII. 1, 9028 (dedication) (refers to a Bovievtikdg). See MacAdam
(1986: 212-217) for comments on the abbreviation BB and a list of inscriptions attesting to councillors of
Bostra; MacAdam (1986: 218-222) for a further list of councillors of unidentified cities that are attested in
village inscriptions; further tables of these inscriptions may be found in Sartre (1985: 84-87).

573 See n. 572 for details of each of these inscriptions.

574 Rabbath-Moab, P. Yadin 16 Il. 11 and X Hev 62, I. 10: Livias, X Hev 65 I. 4; cf. Josephus, Bellum
Judaicum Il. 168, where Livias is mentioned as a city in Peraea. Roman Arabia also seems to have been
divided up into administrative districts: there are, for example, plenty of references to Maoza being in the

Zoara district, expressed in general in variations on two formulae: P. Yadin 5, frag. a, II. 4-5 (¢[v] Maw[{oi¢
t]&v mepi Z[oalpa); P. Yadin 14, 1. 20 (¢v Mawla repi Z[oapav]) (though the summons is to Petra); P. Yadin
15, 1. 3/ 16-17 ([¢v Ma]wla mtepl Zoapav); P. Yadin 16, Il. 13-14 (Bapba Ziuwvos Mawlnvr thg Zoapnviig
nepipérpov Métpag); P. Yadin 17, II. 2-3/ 19-20 (év Maw{q 1epi Zoapav); P. Yadin 18, 1. 3/ 32 (év Maw{q
nepl Zoapav); P. Yadin 19, Il. 10-11 (¢v Mawlag tfi¢ me[pl Zoa]pa); P. Yadin 20, I. 4 / 22-23 (¢v Mawly
nepUETPW Zoopwv); P. Yadin 21, 1. 5-6 (¢v Mawla nepiuétpw Zoopwv); P. Yadin 22, Il. 5-6 (¢[v Mawla
nepUéTpw Zooplwy); P. Yadin 25, I. 28 / 64 (¢v Mawla mepi Zoopwv); P. Yadin 26, I. 18 (¢v Mawla
nep[wléz(ple Z[oopwv]); P. Yadin 27, 1. 3-4 ([¢]v Mawlq mepipétpw Zoopwv); X Hev 62, Frag. a. I. 12
Z[o]apwv); X Hev 65, II. 2-3 ([¢v Mawla tfi¢ ZoJapnvig .[...]...... IéTpav untpdéroiwy tii[g Apafiag). There
is also mention of Maoza being in the Petra administrative district (P. Yadin 23, I. 23 (év Maw{q tfj me[p]i

Métpav)) and a couple to it being in the district of Zoar in the administrative district of Petra (see references
above to P. Yadin 16 and X Hev 62): on these divisions in Roman Arabia, see Cotton (1999: 90-91). These
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archives, P. Yadin 16 and X Hev 62, appear to have been registered in the former city, but
again we have no further information about any kind of court or council there. While
Babatha summons Julia Crispina to Rabbath-Moab in P. Yadin 25, this simply indicates
that it was on the governor’s assizes’ route. About Livias, we are similarly ill-informed

with regards to its judicial institutions.

Despite the appearance of these other cities, we are therefore left with the only attested

PouvAn in the archives being that of Petra. This BovAn appointed the guardians for

Babatha’s orphaned son,’” as recorded in P. Yadin 12. The Greek in this document

contains an interesting peculiarity: it is said to be an extract ano dxtwv BovAdg (I. 1/ 4-5),

“from the acta of the council.”®’® This Greek rendering of the Latin acta would seem to
indicate an institution that was fairly Romanised, which might be explained if the fovAr]
were a Roman creation after the annexation of the province, rather than a pre-existing

administrative structure.>”” This, in turn, raises a couple of further issues: first, should we

see a Roman-created, or at least highly Romanised, body as a truly ‘local’ option?

Secondly, can we be certain that Babatha did not in fact approach the BovAr} with any of

her legal affairs? Considering, once again, that it may have been an extremely ‘Roman’

institution, or at least greatly associated with such rulers, her paperwork may not have

districts appear, however, to have been a Roman creation and indeed are only referred to in the Greek
documents. They therefore do not help us in looking for local courts. Indeed, the Nabataean and Jewish
Aramaic documents written under Roman rule do not refer to administrative districts (where we have the
location), even though they use Romanised dating formula (e.g. provincial era, consular year).

575 See n. 156 on the council making such appointments, rather than the magistrates, as was more usual.

576 A similar phrase is found in a couple of epitaphs from Aphrodisias: in SEG LIV 1059, the epitaph of lulia
(?) dated to the second century C.E., further burials, removal of the body and moving the sarcophagus are all
forbidden &1 dxtov Pou vacat <A>fic (I. 4) (see also SEG LIV 1056, I. 4). In these, the editor suggests the
formula was influenced by the phraseology of testaments or foundation documents.

577 See n. 499 on the nature of the PouAd.
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differed so greatly if aimed at this institution from that designed to be submitted to the

governor himself.

Nevertheless, the exact competency of the fouvAr] is still somewhat unclear and we cannot

be certain whether it functioned as a court.>’® From the available evidence, particularly that
from Egypt, the BouAr| does seem to have been more of an administrative body, which
sometimes dealt with issues of status in later antiquity but there is little to confirm or
contradict the theory this was also happening earlier.>”® This does not, however, rule out

the possibility that it made judicial decisions or that there was a similar city court that

could: the state of our evidence on the subject simply does not allow us to advance to such
a conclusion. Indeed, Babatha may just as well have decided to try to overrule the BovAn
decision by invoking a higher power — the Romans. This would fit well with the idea that
people may have appealed to a Roman court when they feared they would not get justice
from a local one.*®® Babatha may have therefore thought that the city courts or fovAd

would favour those whom it had appointed and so took her appeal (from her perspective)

straight to the top.

578 The comments of Kantor (2013a: 158) on Roman Phrygia are rather pertinent here: “Although our
evidence for civic jurisdiction in this part of the province is very scarce and mostly inferential, it is natural
to assume that city-dwellers could, as elsewhere in Roman Asia Minor, resolve minor private law disputes
and pursue petty crime before civic authorities.” See Kantor (2013a: 158, n. 54) for further details on the
evidence for this.

57% See Bowman (1971), who assembles a wealth of evidence for the functions of town councils (Boviai) in
Roman Egypt.

%80 For this idea, see Cotton (2002a: 18) and Reynolds (1988: 41)
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Villages, the law and ‘self-help’

While cities may have dominated the structure of the more Hellenised provinces, both
Roman Arabia and neighbouring Judaea were areas dominated by villages. Few cities are

to be found in these provinces and those described as cities in the Jewish sources may not

actually have been aéAic in the sense that either we or the Romans conceived it.>®! Indeed,

the village seems to have been the main social and communal centre in these areas,>®? and

it is perhaps here that we should look for the localized centres of justice and law.

Villages, despite their small size, often behaved with a surprising level of independence. 83
While it is unlikely that they had their own Boviai,*®* they do seem to have had their own
officials and quite frequently undertook various building schemes. Indeed, in a
comprehensive review of the evidence for village life in southern Syria, MacAdam
summarizes the situation as follows:

“Villages formed their own assemblies, elected or appointed boards of magistrates,

managed a common fund, negotiated with the Bedouin in their vicinity, petitioned the
governor for redress of wrongdoing, sent ambassadors to Rome, regulated the use of

%81 See comments by Cotton (2002a: 19-20).

%82 See Millar (1993a: 250): “As has been stressed many times, we can in fact assume, in general terms, that
all the major cities which dominate any modern map of the Roman Near East were each individually no more
than the focal point, and probably the largest single concentration of population, in an area filled with
villages, which may often have been the main social units by which people identified themselves.”

583 See Millar (1993a: 250-256) on villages and temples in Northern Syria and Cotton (1999: 82-91) (cf. the
brief comments in Cotton (2002a: 19-20)) on the toparchies and village structures found in the “Jewish
region.” McLean Harper’s (1928: 145) evaluation that, “Each village seems to be a more or less independent
unit, with comparatively little dependence upon a unit higher than itself, except of course the central
administration of the Romans,” still holds remarkably true even if his contention that villages in Syria had
their own Bovliai has been convincingly disputed (see Jones (1931b: 272-273); MacAdam (1983: 108)). This
argument is based on a number of village inscriptions in which fovAevtr|c is attached to the name of certain
men. There is, however, no reason to see this as anything other than an honorific title, designating those men
who had served on a city council, and the word BovAr} does not in fact appear in any village inscription
(MacAdam (1983: 108)). For further information on villages in Palestine and Itrurea see Jones (1931a) and
(1931b); see MacAdam (1986: 147-222) and (1983: 107-108) on villages in Roman Arabia; Grainger (1995)
on Roman Syria and Arabia, with references to further bibliography therein.

%84 See n. 583 for bibliography on this dispute.
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common land, undertook joint endeavours with other communities, and subscribed
public works projects of every conceivable type ...

Villages, then, were independent units, often (though not always) with little attachment to

cities in the region.>®® Some even have the title of untpokwuia, perhaps suggesting that

they were a particularly large or dominant village in their area.®” Additionally, the parties
in the archives are almost always identified by their villages; this might perhaps be thought
to fit well with Fergus Millar’s broader observation that villages in the Roman Near East,
29588 In

“may often have been the main social units by which people identified themselves.

short, then, the archives appear to fit well with our general picture of this region.

In light of this apparent independence, it seems perfectly logical to think that villages might
also have had their own courts or at least some means of administering justice.>®
Nevertheless, the epigraphic evidence which provides us with our information about
villages does not present us with a particularly detailed picture. Most inscriptions from
Roman Arabia are either dedications or concern public works and building projects.®

Thus, while we possess the titles of many village officials, we know little about their duties

%85 MacAdam (1983: 107).

%86 |n contrast to, for example, the situation outlined in the lex Irnitana, where the city courts had jurisdiction
over the city’s territory (cf. Cotton (2002a: 19) for comments).

%87 See Jones (1931b: 268) on the role of punrpoxmuion in ltrurea; Sartre (1999) on Southern Syria; Grainger
(1995: 180-182) on the import of the term in the Hawran.

%88 Millar (1993a: 250); see n. 582 above for longer citation. Grainger (1995: 182) echoes Millar on the
subject. Against this point it could be argued that in legal documents of this nature the parties had no other
option but to identify by their village; this might, however, bring us back round to the fact that villages were
the primary organisational unit in the region.

58 Indeed, with regard to the “Jewish region” of Palestine, Cotton (2002a: 20) has argued that, “It is either
here in the capital villages or in the smaller villages — which enjoyed a large measure of independence — that
one should try to locate judicial autonomy in so far as it was allowed by the Romans.”

59 See the comments by Grainger (1995: 192): “None of these officials, apart from the early otpatnyof, can
be shown to be actual administrators: the inscriptions record only their building activities.” The village
officials and inscriptions pertaining to them for the Northern sector of the province of Roman Arabia are
comprehensively detailed in MacAdam (1986: 154-175); cf. Sartre (1993: 120-131) on village institutions in
Southern Syria, which includes information on ‘magistrat villageoises’.
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beyond what we can try to infer from the titles themselves.**! For example, the name of

the €kdikot or ovvdikor initially appear promising in a search for people associated with

local justice systems. The cOvdkot indeed are well-attested in Arabia,>®? though again in
almost all attestations of the office they are connected with building and construction work.
Consequently a promising title is accompanied by little evidence for the scope of the duties

it involved.

Nevertheless, a village court or administrator would still seem the most convenient place
to turn in case of a dispute. Yet the nature of the evidence means such behaviour remains
somewhat hypothetical. We might perhaps find a glimpse of some of the possible ways in
which local-level justice functioned in Apuleius’ Metamorphoses, a second century novel
and highly fictionalised account. Yet this narrative gives us a small window into certain
realities of daily life in a Roman province.>®® Here, mob mentality occasionally dominates:
a crowd decides that a suspected witch should be stoned;** after a woman is accused of
killing her husband, the crowd, in their rage, react forcefully:

Saevire vulgus interdum et facti verisimilitudine ad criminis credulitatem impelli.

Conclamant ignem, requirunt saxa, parvulos ad exitium mulieris hortantur.

The plausibility of the deed led them to believe the accusation. They began shouting for
fire, searching for stones, urging youngsters to kill the woman.%%

591 Grainger (1995: 183-194) gives a good overview of the titles and tabulates all their occurences.

%92 See MacAdam (1986: 171); cf. Grainger (1995: 186; 192) on #k8ikot and cOvdikot.

598 Millar (1981) is the authoritative analysis of the “solidly realistic background” (Millar (1981: 63)) of this
fantastical text.

5% Apuleius, Metamorphoses 1. 10: “As these acts kept occurring and many people suffered harm, public
indignation grew strong and the townspeople decreed that she should be punished on the following day by
the harshest means possible — stoning” (quae cum subinde ac multi nocerentur, publicitus indignatio
percrebruit statutumque ut in eam die altera severissime saxorum iaculationibus vindicaretur). All text and
translation of Apuleius is from the LOEB.

5% Apuleius, Metamorphoses 11. 27.
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The situation then further evolves and a prophet is brought in to bring the deceased man’s
spirit back from the dead for questioning; his accusations against his wife then lead some
members of the crowd to demand the woman be burned alive.>® This is, of course, all
fiction but the social dynamics that are described might perhaps give us pause for thought.
In cities, towns and villages, we should perhaps allow for the possibility that forms of self-
help and non-institutionalised ‘justice’ were a key part of the legal (or non-legal)
landscape. The crowd, in this last example, are extremely keen to take matters into their
own hands, performing their own investigation (calling in the prophet) and pronouncing
their own judgement. Justice, at the local level, might rely on the social dynamics of the

local area rather than official or even semi-official institutions.

If we return to the two archives for the moment, we can detect an element of this ‘self-
help’ attitude in Babatha’s seizure of the date orchards whose crop is the subject of P.
Yadin 21 and 22, and which Besas, one of the guardians involved in the dispute, accuses
her of having seized and retained by force.>®” The recourse of the guardians afterwards is
to more official institutions but Babatha’s initial actions are separate from this. She acts
based on the belief that she has a right to her dowry, but the point is that she acts.>®® She
may have expected the community to endorse her actions or just assumed that she had

sufficient authority within this community to protect her against any repercussions.

With regard to the situation in smaller settlements in the Roman world, we may posit some

kind of judicial institutions in villages by logical inference and probability, even if we can

5% Apuleius, Metamorphoses 11. 29.
%97 He summons her to appear before the governor on this basis in P. Yadin 23.

5% Babatha claims a right to the date orchards “in lieu of my dowry and debt” (&vti tfig mp{o}1kdg Hov

kal 0@iAfi¢) (P. Yadin 22, I. 10); cf. P. Yadin 21, 1l. 11-12. See the discussion of these documents on pp. 71-
74.
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say regretfully little beyond this about the realities of how they may have functioned in this
region. Additionally, however, we should also perhaps allow for more informal methods
of enforcement in the smaller settlements of the Roman Empire. Given enough clout, a
local prominent man or group of people could probably pass judgement and enforce it
fairly effectively based on local power structures and dynamics.*® This leads us neatly into

the next possible givers of justice.

Religious justice

Whilst religious courts — and because we are dealing with the archives of two Jewish
women, this most likely would equate to some kind of Jewish court — are never mentioned
in the two archives, their existence in some form does not seem wholly out of the question.
This need not have been a ‘court’ in a formal sense, but instead was formed of some
situation in which parties could have submitted to the decision of a figure based on his

religious authority.

In addressing the existence of local Jewish courts, it is worth briefly considering the status
of Jews in the Roman Empire more generally. Jews, in broad terms, were allowed to live
in accordance with their own laws and customs. Yet the exact meaning of this, especially
with regard to the practicalities of legal life and administration, are less than

straightforward.®®® The documents on Jewish privileges preserved in Josephus’

5% Indeed, this aligns with Grainger’s (1995: 193) arguments about the functioning of villages in the Roman
East: “villages were ruled by headmen, by informal gatherings of well-respected local men, and by the major
landowners and their baliffs.”

800 Discussion mostly concerns the wording of the decree issued by Caesar (Josephus, Antiquitates Judaicae
XI1V. 190-195) (cited below). See Pucci Ben Zeev (1998: 409-438) on the implications of “the right to follow
Jewish customs and laws”; cf. comments by Hadas-Lebel (1987: 789) and Rajak (1985: 24), and especially
Rajak (1984) more generally on the status of Jews within the Roman empire.
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Antiquitates Judaicae are key to this issue and three, cited below, are particularly relevant
to the existence of Jewish courts.%% The first is a letter written by Julius Caesar to the
magistrates, council and people of Sidon in 47 B.C.E., which contains a decree concerning

Hyrcanus Il. The part of the decree relevant to the current issue is as follows:

dv te petaly yévnrai tig {Anoig mept tig Tovdalwv dywyfig, Gpéokel pot Kpiowv

yivesBar map’ avtoig. mapayeipaciav 8¢ | xppata tpdocecat 00 doKIUA{w.

And if, during this period, any question shall arise concerning the Jews’ manner of life,
it is my pleasure that they shall have the decision.®%

The precise meaning of this is not clear, but it has been taken to refer to a grant by Caesar
to the Jews to use their own laws in line with those accorded to other conquered peoples.5%
The next document is a letter from Lucius Antonius, dating to 49 B.C.E., to the magistrates,

council and people of Sardis. The relevant portion states:

"Tovdaiotl moATtat Nuétepot TpooeABSvTeg pot £nédelav avtolg ovvodov Exetv 1diav
katd Todg matpiovg vopoug & dpxiig kal Témov 1d10v, év @ Td T TpdypaTa Kai TAG
npog GAARAoLg avtidloyiag kpivovot, To0To te aitnoauévolg v €Ef molelv avToig

mpfoatl Kal EmTpéPat EKpLva.

Jewish citizens of ours have come to me and pointed out that from the earliest times they
have had an association of their own in accordance with their native laws and a place of
their own, in which they decide their affairs and controversies with one another; and
upon their request that it may be permitted them to do these things, I decided that they
might be maintained, and permitted them so to do.5*

601 See Pucci Ben Zeev (1998: 6-10) for an overview of past scholarship on the authenticity of these
documents.

802 Josephus, Antiquitates Judaicae XIV. 195. Texts and translations of all the documents preserved in
Josephus are those found in Pucci Ben Zeev (1998).

803 See Pucci Ben Zeev (1998: 413-415) for a discussion of the various parallels.

804 Josephus, Antiquitates Judaicae XIV. 235.
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Finally, we have a decree passed by the council and people of Sardis, dated tentatively to

47 B.C.E.

ETEL 01 KATOIKODVTEG UV €V Tf] TTOAEL AU dpxTig Tovdaiot moAitat TOAAX Kol peydAa
QIAGVOpwTa €oxNKOTEG 1 TavTOg mapd tod dNpov, kol vOv eloeABovTeg €mi TV
PovAnv kal Tov dfuov mapekdAecav, GrokabloTaUéVWY a0TOIG TOV VoUWV Kal THG
g\evBeplag UTO TG cLYKARTOL Kat ToD drjuov ol Pwpalwy, Tva Katd ta voul(dueva
£0n ouvaywvtal kal ToArtevwvtal Kai dtadikalwvtat Tpdg avtovg, 8061 te Kai tdmog
a0TOIG €1¢ OV GUAAEYOUEVOL LETA YUVALKDV Kl TEKVWV EMITEADGL TAG TTATPiovg EDXAG
kal Buoiag t@® Oe®: 8edoxOar tij PovAfl kal T® dMUw ocvykexwpficBar avTOIg
GUVEPXOUEVOLG €V TAIG TPoamodedetyUévalg NUEPALG TPAGOELY TA KATX TOUG aUTOV
vOuoug, agopiodifvatl & avtoig kal ténov IO TV oTPATNYOV £1¢ oikodopiav kal

oiKNov avT@V ...

Whereas the Jewish citizens living in our city have continually received many great
privileges from the people and have now come before the council and the people and
have pleaded that as their laws and freedom have been restored to them by the Roman
senate and the people, they may, in accordance with their accepted customs, come
together and have a communal life and adjudicate suits among themselves, and that a
place be given them in which they may gather together with their wives and children
and offer their ancestral prayers and sacrifices to God, it has therefore been decreed by
the council and people that permission shall be given them to come together on stated
days to do those things which are in accordance with their laws ...%%

These decrees strongly suggest that, in these particular communities at least, there were
functioning Jewish courts and Jews had the right to take their cases to them.®%® Beyond

this, there are further references to non-Roman courts in Judaea in particular: the Sanhedrin

was the highest non-Roman body pre-70 C.E., though its exact nature and competency is

805 Josephus, Antiquitates Judaicae XIV. 260-261.

806 For an example of Jewish jurisdiction in diaspora communities, we may look to the evidence of Strabo
apud Josephus (Antiquitates Judaicae XIV. 117): “In Egypt, for example, territory has been set apart for a
Jewish settlement, and in Alexandria, a great part of the city has been allocated to this nation. And an ethnarch
of their own has been installed, who governs the people and adjudicates suits and supervises contracts and

ordinances, just as if he were the head of a sovereign state” (¢v yoOv Alyontw katokia t@v Tovdaiwv £otiv
anodederypévr xwpic kai tiig AAelavipéwv O ews dpdpiotal puéya uépog Td £0vel tovtw. kabiotatal O¢
kol €0vapyng adt®v, 0¢ doikel te O €0vog kal dotd kpioeig kai ovpforaiwv €mpeleiton kol
Tpootayudtwy, wg &v moAitelag dpxwv avtotedolc) (LOEB text and translation). See Gruen (2004: 71) on
the implications of this passage, and indeed more generally on the Jews’ political situation in Alexandria
(Gruen (2004: 54-83)). We know that Augustus appointed a yepovoia (see Philo, In Flaccum 74) though it
is difficult to say whether this replaced or coexisted with the ethnarch.
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much disputed.®®” At a more localized level, certain passages in the New Testament seem
to indicate a Jewish criminal jurisdiction in Judaea at least,®® and Josephus mentions local
courts of seven magistrates.®®® The exact competencies of such courts is unclear, yet in
light of the evidence it seems highly probable that Jewish tribunals of various kinds

operated across the Roman Empire and were used by Jews to a greater or lesser extent.

It is worth considering briefly the later situation and in particular Origen’s comments on
the authority of the patriarch, written in the mid-third century C.E. In the midst of a
discussion about the story of Susannah in the Book of Daniel, Origen makes the following

comments:

Kai vV yoOv Pwuaiwv Bacidevdviwy, kai Tovdaiwv to didpayuov avtoig teAovviwy,
Goa cuyxwpodvtog Kaicapog 0 €0vapxog map' avtoig duvatal, wg undév dragépetv
PactAevovtog tod £€0voug, Topev ol menepapévor. Tyetat 8¢ kal kpithpia AeAn0dtwe
KAt TOV vOuov, Kai katadikalovtal Tiveg thv £mi T@ Oavdte - o0Te YETA TAG TTdVTH 1§
T00TO TP Protag, oUTe peta tod AavBdverv tov Pacthebovta - kKai To0TO €V Tf] XWpQ

100 £€0voug mToALV dratpipavteg xpovov pepadrkapey kol tenAnpogopnuebda.

Now, for instance, that the Romans rule and the Jews pay the two drachmas to them,
we, who have had experience of it, know how much power the ethnarch®® has among
them with the acquiescence of the emperor and that he differs in little from a king of the
nation. Secret trials are held according to the Law, and some are condemned to death.
And though there is not express permission for this, still it is not done without the
knowledge of the ruler, as we found out about this to our certainty when we spent much
time in the country of that people.®!!

807 This ranges from dispute on the very existence of the Sanhedrin (denied by Goodblatt (1994: 130)) to the
idea that there were multiple Sanhedrins (see, for example, Blchler (1902) and Mantel (1961: 54-101)). See
Grabbe (2008) for a recent survey of the evidence, with references to earlier scholarly debates on the subject.
608 See Schiirer (1973-1987: 111.1, 119-120) for a discussion of these, namely Acts 9:2; 22:19; 26:11, 18:12-
16 and 2 Corinthians 11:23.

609 Josephus, Antiquitates Judaicae 1V. 214; IV. 287. The fact that these do not appear in the Pentateuch
suggests that Josephus may here be reflecting practice in his own time: see Schirer (1973-87: 11, 187) for
comments on this.

810 Origen uses the terms Ethnarch and Patriarch interchangeably: see Levine (1996: 16).

811 Origen, Epistola ad Africanum 14. Text from PG 11, cols. 82-84. The translation is that in Appelbaum
(2013: 112-113). For translation issues, see Jacobs (1995: 251) and Appelbaum (2013: 112, n. 159).
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If such a large role was accorded to a Jewish justice system after the Constitutio
Antoniniana in 212 C.E., when citizenship (and therefore at least theoretical access to
Roman law) was granted to all the empire’s inhabitants, this could have interesting
implications for Roman policy in the earlier period when such universal citizenship was
not in place. Therefore, despite the differences in situation, Origen’s comments merit some

consideration.

This passage has attracted a great deal of scholarly attention for the information it provides
about the patriarch in a period when the evidence that we have for the office is primarily
rabbinic.5!? Origen’s statements may not reflect a precise reality, but it is notable that he
illustrates the king-like authority of the patriarch through a reference to his power to
execute people.®™® The patriarch’s position with regards to the Roman authorities is left
somewhat unclear. While the emperor was not unaware that the capital punishment was

being practised,®** Origen is also explicit that “there is not express permission for this”

(oUte peta tig mavn €ig todto map protag). The most probable explanation is that the

Romans allowed this state of affairs to go on without giving any official sanction for it; as

de Lange puts it, they “turned a blind eye.”®*® In some ways, however, the issue of whether

612 | evine (1996: 1-4) offers a concise overview of the various types of evidence on the patriarchate that
dominate in different periods, along with reactions to it (cf. Levine (1979: 651-654)). In addition to these
two articles, for more general discussion of this passage and its implications (with further bibliography), see
also Oppenheimer (1998: 185), Jacobs (1995: 248-251), Goodman (1992), de Lange (1976: 33-34), and
particularly Habas-Rubin (1991: 1 64-71; 11 265-273) and Appelbaum (2013: 112-116).

813 1t should be noted that this appears to be contradicted by Origen elsewhere (Commentaria in Epistolam
ad Romanos VI. 7): “They [the Jews] may not punish a murderer or stone an adulteress” (homicidam punire
non potest, nec adulteram lapidare). Text from PG 14, col. 1073; the translation is that of Levine (1979: 662,
n. 75). See also Goodblatt (1994: 131, n. 2) on allowing for “hyperbole” in this passage, as well as Jacobs
(1995: 249-251) on whether the patriarch really did have the right of pronouncing capital punishment.

614 Jacobs (1995: 251) points out that Origen does not expressly state that it was the patriarch who presided
over capital cases: “T'tyeton 0¢ kai kprmpia (C) hat kein personliches Subjekt. Ein inhaltlicher Riickbezug
auf B) [the latter part of the previous sentence] wird nicht eindeutig erkennbar.” Thus, on this reading, capital
cases were heard among the Jews, but not necessarily by the patriarch. Appelbaum (2013: 113) disputes this
interpretation.

815 De Lange (1976: 34); cf. Goodman (1992). For a contrasting view, see Goodblatt (1994: 131-175), who
argues that the patriarchs derived their authority from Roman appointment.
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capital punishment specifically occurred is not the important point here — this is rather that
Origen perceived and presented the patriarch as exercising considerable judicial authority.
In this later period, then, we seem to have a Jewish patriarch exercising considerable,
informal jurisdiction over Jews in Palestine, who appear to have submitted to his authority

voluntarily.®t®

Obviously, the situation cannot be transferred directly onto the earlier period;®’ it is not in
any way being suggested that we should assume patriarchal jurisdiction in Maoza in the
early 2" century.5'® The principle, however, that the Romans may have allowed certain
religious courts to function without officially endorsing them is a relevant one. We do not
have to go so far as to posit powers of capital punishment in order to allow for the
possibility of the existence of unsanctioned but tolerated Jewish courts in the earlier period.
The point to note is that, even when Roman law supposedly became more universally
accessible, there appears to have been considerable scope for people to seek justice in a

Jewish framework.

We also find numerous references to Jewish courts operating and being consulted in the
rabbinic literature.?'® The problems with using these texts as historical sources are

manifold,%° yet the references to rabbis as judges in the literature is often noted and

616 Goodman (1992: 138).

817 First, while opinions vary on the rise in importance of the Patriarchate, it is unlikely that the patriarchs
had any real influence before the third century C.E. (see Schwartz (1999: 208)). Furthermore, we have little
information as to the level of patriarchal influence outside Palestine and, indeed, the office has traditionally
been seen as a primarily Palestinian institution. See Schwartz (1999: 214-221) for the evidence on this, and
an argument, against the prior consensus, that the patriarchs had more considerable influence in the diaspora
than in Palestine (see Goodblatt (1994: 133-135) on the evidence that the patriarchs appointed judges and
local leaders in the diaspora, with references to previous scholarship).

618 See n. 617 on the later influence of the patriarchs in the diaspora.

819 On such courts see Oppenheimer (1998); cf. Rabello (1996a) and (1996b).

620 These will be discussed in detail in Chapter Six (pp. 237-239); see also the comments in the introduction
to the Survey of the Documents (p. 29).
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certainly merits discussion. In a study of the rabbis in their Roman context, Hayim Lapin
has recently re-analysed the actual number of case narratives, which are surprisingly low:
“rabbinic traditions attributed to individuals or groups run to the many thousands in the
tannaitic corpora and the Yerushalmi, yet there are only some 220 cases, spanning a
putative period of over more than three centuries.”®?! Additionally, most of these cases in
the tannaitic corpora concern issues of ritual and purity, and those that do concern property
and status are such that they mainly relate to very specific rabbinic interests.®?? Therefore
even if such courts were operating, the available evidence seems to suggest that they would
be consulted primarily on religious matters. Their presence may not, then, be expected to

loom large in the kinds of disputes documented in Salome’s and Babatha’s paperwork.

This is, of course, if they would be consulted at all and if they were even operating in the
area where Babatha and Salome Komaise were living. Babatha’s ketubba may suggest
some kind of awareness of the same tradition that is reflected by the later rabbinic texts;
such an argument would be based upon the inclusion of the mandatory ketubba components
that are listed in the Mishnah, redacted c. 200 C.E.®% These, however, can just as easily
demonstrate that rabbinic sages incorporated existing Near Eastern or Jewish custom into
their own law, rather than that Babatha and Judah were living under some kind of rabbinic
influence (direct or indirect) at this time. Yet we do not have to dismiss the possibility of
Jewish courts — with ‘courts’ understood in the loosest sense — altogether, we must merely

be cautious about labelling these ‘rabbinic’ in this earlier period.

621 Lapin (2012: 104). See Tables 4.1 and 4.2 in the same author for further analysis of the cases (Lapin
(2012: 100-101; 103).

622 | apin (2012: 105-109). Ritual and purity issues constitute about two thirds of the cases; the remaining
third refer to property and status.

523 m. Ketub. 4:7-12. See Friedman (1996: 71-74) and p. 47 for a summary of these clauses.
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Arbitration

We now come to the final category in our consideration of non-Roman options for litigants
in Roman Arabia: arbitration. In its formal sense, arbitration was constituted by an
agreement between the disputants in a law suit to abide by a third party’s decision.®?* The
third party could be almost anyone — a Roman official, a centurion, a village elder or a
rabbi, for example.®? The key thing was that he would be nominated and the parties would

abide by his judgement.

This category, from the perspective of those in the Roman government, could encompass
many of the others that have been considered above. This would allow for ‘courts’, or at
least legal fora of some kind, to exist and operate within the empire without the Roman
government giving them any kind of formal recognition. The agreement to abide by the
decision of a village court could easily fall into this category and the idea of rabbis as
arbiters in antiquity has won some respected recognition in modern scholarship.®?® Such
arbitration would rely on the agreement of the parties to abide by the decision of their
nominated third party and, in all probability, localized power structures: the nominated

party may have some authority in the community, whether religious, economic, political

624 See Méléze-Modrezejewski (1952) on the formal process of private arbitration in Egypt, with plenty of
examples that range from the Ptolemies to Byzantine times. On arbitration in late antiquity, see also Harries
(1999: 175-184) and Gagos and van Minnen (1994).

625 Nevertheless, patterns in whom you would choose as arbiter were likely to emerge. For the Egyptian
papyri, Méléze-Modrezejewski (1952: 249) makes the following observations: “The sources indicate clearly
that arbiters were chosen from among prominent and esteemed persons, trusted by the parties, well disposed
towards them and versed in law.”

626 See Cotton (2002a: 20): “Whatever courts we hear about in the rabbinic sources, I suggest, may have been
no more than forms of private arbitration, not backed up by the powers that be, i.e. the Roman authorities in
the province.” Indeed, Lapin (2012: 98-124) devoted an entire chapter to the idea of rabbis as arbiters. Kelly
(2011: 330) has also suggested, in relation to the petitions of Roman Egypt, that the legal apparatus provided
by the state could “underpin various ‘informal’ methods of control.”
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or otherwise, and relied on that to guarantee compliance with his decision.®?” This would
present us with a picture of justice administration that was extremely localized, based as it

was on social power dynamics in the immediate area.?8

There is some scattered evidence for the practice of arbitration from across the empire,52°
and indeed it seems to have become more popular — or at least we have better evidence for
it —in later antiquity.5*° In general, we can see fairly readily how this might not leave much
of a trace: parties could make an oral declaration that they would abide by a judgement and
take it from there. Hannah Cotton has, however, suggested that three of the documents
from the Judaean desert may have been the result of a settlement by arbitration, two of
which are from these archives: X Hev 63, P. Yadin 9 and X Hev 13.% Since this pertains

so greatly to the subject at hand, it is worth setting out in a little more detail.

P. Yadin 9 is extremely fragmentary and Cotton’s conclusions about its nature rest on the
use of the Nabataean Aramaic phrase in Il. 6-7: [®3w X?7] 97 R? 2732 T ... K91 (“nothing
whatever ... remains of mine with you™). X Hev 13 was written in Jewish Aramaic in 134
or 135 C.E. under the Bar Kokhba regime; it thus provides us with little information about
the operation of arbiters under the Romans though might be useful as a comparative

example. Indeed, Cotton observes that it contains three variations on the above formula,

827 For an examination of the way this kind of localized power, or “local indigenous ordering”, works with
imperial institutions and practices, see Humfress (2013b).

528 1t may prove fruitful to consider this alongside the picture of justice and policing constructed by Millar
(1981) in his examination of Apuleius’ Metamorphoses; cf. pp. 198-200.

629 For example, in addition to the papyri cited in Méléze-Modrezejewski (1952), there is an early Chian
decree, dating to the third century B.C.E., on arbitration of the dispute between Lamsakos and Parion (see
Matthaiou (2013)).

830 Of particular note is the growing number of Greek diaAvoeig contracts from late antiquity, when
arbitration seems to have grown much more popular in the Roman provinces. It is unclear whether arbitration
and settlements suddenly become more popular in late antiquity or whether we simply have better, or at least
more, evidence for it in this period (see n. 624 for introductory bibliography on this, especially Harries (1999:

179-184) on draAvoeig).
831 Cotton (2002a).
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therefore categorising it as one of the settlement documents.®®> Her concentration,
however, is on X Hev 63. This was labelled in its publication as a “Waiver of Claims”. It
dates to 127 C.E., so firmly within the Roman era, and is written in Greek. In this waiver,
Salome Komaise acknowledges that she has no claims against her mother, Salome Grapte,
regarding the estate of her father and that of her brother. There is a possible reference to a
now-resolved controversy but the text is uncertain at this point. Cotton, to my mind
convincingly, argues that this represents a settlement of the apparent controversy — one
particularly convincing feature is the repetition two to three times of the equivalent to the
above Aramaic formula: undéva Aoyov &yewv mpog avtyv, “[she] has no claim against

her.”633

Whilst | certainly agree that this is a settlement document, the notion that it is a result of
arbitration — if we define this in its strict formal sense, with all the necessary documentation
this entailed — needs further examination.%®* More specifically, we need to consider the
exact role of the arbiter in the process. The document itself is of little help for his role in
this particular case but the question is still a relevant one with regard to a more general
framework of the legal dynamics that operated in this area. Jill Harries has already set out
something like this for arbitration cases in late antiquity.®® Harries drew on Philip

Gulliver’s model of dispute settlement, which divides into two main branches: adjudication

832 Cotton (2002a: 23).

633 X Hev 63, |. 4, 8 and possibly 11, of which only the end survives (& Tpdg adtny).

834 1f we abide by the strict definition of both Méléze-Modrezejewski (1952: 240) and Harries (1999: 179),
then we should expect to see two formal agreements, laid out in deeds, for an arbitration: 1) an agreement
between the parties to choose and abide by the decision of an arbiter (pactum compromissi); 2) the arbiter’s
acceptance of his office (receptum arbitri). Harries (2001: 76) points out, however, that “in informal cases,
where the agreement of the parties was deemed sufficient, it would have been dispensed with and the law
rendered irrelevant”; cf. Harries (2003: 65). We should, therefore, explicitly allow for a ‘formal’ and
‘informal” process of arbitration. Since in the Salome Komaise archive we do not have the luxury of a
confirmed, unified find-spot for the archive, the fact we do not have the formal documents is not necessarily
conclusive — they may very well have been lost. Equally, practice may have varied from place to place with
regards to the precise documents required.

835 Harries (2001).
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and mediation/negotiation.%® An arbiter who was an adjudicator would apply “the rules”
more strictly, while the negotiator or mediator would be more flexible and take context
into greater account.®®” Gulliver himself concedes that the boundaries between the two
could break down,%® and Harries is careful to point out the problems involved with such a
model %3 but the distinction between adjudication and mediation may be a useful one for
analysing the situation in these archives. When we discuss arbitration, we need to consider
the exact sense in which the word is being used and the kind of process we imagine that
we are describing. So when Salome Komaise and her mother were in dispute, a dispute
which we have suggested was settled by some sort of arbitration, the exact nature of the
process to which we are referring could vary. A third person may have been approached to
pass judgement or to act as ‘facilitator’.%*° Alternatively, perhaps we could add a third
option to the mix: that of negotiation without a third party’s involvement, based on a series
of interactions or disputes between the parties themselves. While this may not have
occurred in this case — indeed the presence of a settlement document as a result of the
process might suggest a third party helped reach the terms laid out in this document — it is
a possible course of action that we should consider when examining the rest of the archives.
Indeed, this will be discussed at greater length in the next chapter with regard to the
documents attesting litigation before the Roman governor. For the moment, however, the
point to note is that ‘arbitration’ is a term that encompasses a wide field of dynamics and

may, indeed, leave out even less formal negotiations between litigants.%*!

836 Gulliver (1979). See also the summary of his model by Harries (2001: 73-74).

837 Harries (2001: 74).

838 Gulliver (1979: 209-210).

839 Harries (2001: 74-75).

640 Gulliver’s (1979: 209) vocabulary; cf. Gulliver (1979: 219-228) more generally on the role of the
mediator.

841 In this, I echo comments by Harries (2003: 66): “We should not, therefore, seek to categorise too rigidly
the way dispute-settlement worked in the Roman world. While it is possible to identify and discuss a set of
models of judgement by an individual empowered by the state and adjudication by a formal arbitrator
enforceable by the state, if required, in practice there was movement between the two and beyond into the
informal and often unwritten operations of, say, the village headman or the episcopal mediator.”
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To return briefly to the specifics of X Hev 63, Cotton adds a further observation:

“The fact that the deed was written down in Greek and the use of the stipulatio imply to

my mind that the parties left themselves the option of going to court — to a Roman court

—in case one of them did not stand by the terms of the arbitration.””®*?
This introduces a further question of power dynamics and authority in the community and
allows us to make a couple of observations about the arbiters and local-enforcers who
operated in this area. If we accept that X Hev 63 is the result of some kind of arbitration
then some of these arbiters must have been willing for the resulting documentation to be
written in Greek, whether or not they themselves operated in the language.®** As Cotton
points out, this was probably to allow for easy recourse to the Roman system should
something go wrong in the settlement.%* This, however, leads us to conclude that
provincials expected Romans to enforce a decision (if necessary) made by a localized
authority or, indeed, even by an informal settlement.®* It reduced the authority of local
courts or arbiters since even those who may have used them still relied on an external
authority, or the threat of recourse to the external authority, to enforce the resulting

decision.

There is a further corollary to this ‘keeping their options open’ theory. If this is correct,

then any documentation that was the result of arbitration might have looked extremely

842 Cotton (2002a: 23).

643 Local arbiters may have operated in Greek, but if the documentation was written by a scribe, as was
normal practice, there is no necessity to assume this.

844 1f this is accepted, the issue could also be turned on its head: does the presence of non-Greek documents
suggest the existence of non-Roman courts? Cotton (2002a: 19) seems to argue for this hypothesis:
“Although, as pointed out before, no courts are ever mentioned in the Aramaic documents from the Judaean
Desert, the existence of legal contracts anticipates the possibility of legal proceedings.” While this is true, I
am not sure that the existence of legal contracts in a particular language anticipates the possibility of legal
proceedings in a particular court, as seems to be implied in Cotton’s statement. The language issue is a little
more complex, since there is some role for local languages in Roman courts (subscriptions at least): see the
discussion in Chapter Four (pp. 167-176); cf. Chapter Two (pp. 104-107).

845 See Harries (2003: 64-65; 74-75) on the governor as upholder of arbitration settlements (the work is in
relation to a text from late antiquity, but has wider implications).
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similar to that which was intended for a Roman court: in both cases, people would keep in
mind Roman preferences when drawing up their documents. This might, to a certain extent,

explain the lack of evidence for this kind of legal negotiation.

All this suggests that the arbitration process could work alongside the court of the Roman
governor and indeed the two could perhaps even be used in tandem.®* It is also plausible
that people might have gone to a local arbiter during the potentially interminable wait
between sessions in the hope of reaching a settlement ahead of the next hearing before the
governor. Or indeed that an individual would go to the local arbiter/judge first and then
appeal to the Roman authorities for help imposing his judgement or in the hope of getting

a different decision if the case had not gone his way.%’

What we seem to come back to is that, although local arbiters or judges may have existed,
people still relied on the Roman authorities, implicitly or explicitly, in order to enforce
their decisions. Conversely, they might also have used the Roman authorities to overturn
such decisions. We can imagine that this could have led to an erosion in use of these local
authorities, since they might not have seemed as powerful and effective as they had been
previously. Nevertheless, it should be noted that a decline in authority does not necessarily
equate to a decline in use. It has been suggested throughout that local power structures and
legal mechanisms were in all probability employed alongside those of the Roman

authorities. As such, rather than positing inevitable decline into non-existence with the

646 See Kelly (2011: 329-330) on the interaction between ‘informal’ and ‘formal’ methods of control. Indeed,
it will be suggested in the next chapter that people negotiated constantly whilst also pursuing their cases with
the Roman governor.

847 The example in y. Meg. 3:2 might be relevant, despite the later date of the text; the Jerusalem Talmud’s
final redaction probably occurred in the late fourth century C.E., although the head of the Caesarea rabbinic
academy, Rabbi Abbahu, who is mentioned in this example was active in the third century. In this case, a
woman called Tamar complained to the governor of Caesarea about a decision made by rabbinic sages; this
implies just the kind of manipulation of one’s legal options suggested above.
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advent of the Romans, we should instead consider how the local legal fora and their use

may have been affected by the new Roman presence and interacted with it.

Concluding remarks

It seems plausible that, at least early on in the provincial era, local courts of some sort
continued to exist.®* This was probably just something of a default position. While the
locals in small, possibly remote villages gradually became aware of and adjusted to Roman
presence,®® the most practical approach would be to use existing structures until other
options became available. This could include the continued use of local courts in whatever

form these existed.

We know little about the form or use of what I have termed ‘local courts’. Whether they
were city courts, village courts or simply the ruling of some kind of religious or secular
authority figure is unknown. Our general impression from the above analysis is that village
‘courts’ were probably more significant than those of cities: the general organisation of the
Roman Near East, and this area in particular, with its high proportion of villages (as
opposed to cities) supports this hypothesis. Their official status is, however, unknown and
in Roman eyes they may simply have come under the heading of ‘arbitration’ — if, that is,
the Roman administration ever even thought about the classification of such indigenous

operations in this area. Similarly, it seems probable that some sort of arbitration processes

648 See Chapter Four for relevant arguments about the continued use of non-Greek documents (pp. 159-164).
84 How quickly new provincials became aware of this is rather difficult to determine, partly because of the
obscurity of the circumstances of the annexation: if this was a peaceful takeover after Rabbel II’s death then,
in smaller villages, it may have taken more time for Roman presence to make itself felt; if a full military
invasion were involved, then they would perhaps have noticed their new rulers more quickly. See pp. 4-5 for
discussion and bibliography on this subject.
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were common — whether these involved a rabbi, a village elder or even a member of the
Roman authorities. It is also difficult to tell what kind of dynamics such arbitration
involved — whether it constituted a definite form of adjudication or amounted more to
negotiation or agreement between parties. Indeed, these options are not mutually exclusive

and both were probably available to litigants.

It is possible that increasing awareness of and use of Roman courts eroded the authority
and the use of non-Roman legal fora. If people like Babatha preferred the assizes because
of the perceived greater power of Roman courts, and indeed if the Romans were relied
upon to enforce the results of private settlements, this might have eroded local court power
— both perceptions of it and in reality. In turn, this might have led to some decrease in use.
A similar pattern might have occurred with regards to city courts, as we see when Babatha

appears to go straight to the governor with her complaints against the guardians appointed

by the BouvAr| of Petra. Nevertheless, we cannot tell whether there were appropriate courts

at Petra to whom she could theoretically have taken her complaint; thus this line of thought

must not be pushed too far.

We should sound a further note of caution here. Just because Babatha frequently turned to
the Roman assizes does not mean all did. Others in the province may have been perfectly
happy to participate only in a localized justice system, without recourse to their Roman
overlords. While the remoteness of the governor might increase his perceived majesty, it
made it more inconvenient to go to him all the time. In light of this, a local enforcer would

seem more effective, as well as more convenient.

214



All this should, indeed, be considered alongside the observations that will be made in the
next chapter about how the parties pursued their cases in a Roman court. Parties may have
used local courts as a preliminary to the Roman system — a first option — or indeed used
arbitration processes at the same time as taking their cases to the Roman governor in order
to try to reach a settlement or achieve a favourable decision more quickly. This would
mean that although the power of local courts and judges might have been eroded by the
presence of the Roman system, this did not necessarily equate to a corresponding decline
in use. Rather, parties could pick and choose which ‘system’ to employ and when, and
indeed picking one would not necessarily rule out the use of another. While Roman
authority was probably seen as the ultimate one, this could influence how and when people
used local legal fora rather than eliminating the latter altogether. Local and imperial
structures therefore worked and were made to work by provincials in conjunction with

each other.
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Chapter Six

The Roman Officials

The Roman governor and the officials associated with him have loomed large over much
of this thesis. This is to be expected, given that he was the representative of the ruling
power in the province. A concern with Roman preferences on the part of the litigants was
natural. Indeed, it has been suggested throughout that their perceptions of their new rulers
probably played a large part in how the principals conducted their legal lives. Time now,

then, to give these Roman officials a more extended treatment.

Much of the archival material, on a surface level at least, appears to have been aimed at
the governor’s court. This, however, does not mean that his was the only legal forum
available, as has already been demonstrated. Indeed, in light of the various processes of
arbitration and negotiation touched upon in the last chapter, we should consider very
carefully whether these cases really did end up before Roman judges. If various options
were available to litigants, then just because they availed themselves of one of these —i.e.
the governor’s court — does not mean that they had automatically opted out of others. Thus
any examination of the Roman officials must go beyond examining what happened in a
Roman provincial court and consider the wider implications of the Roman presence on

provincial legal life.

To this end, two cases from the Babatha archive will be examined in order to determine

the way in which the litigants proceeded with their disputes. By sketching this process, we
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shall be able to isolate the points of actual contact with the governor or his representatives.
Such an examination should also allow us to detect the effect that Roman presence had on
the way in which people pursued their claims and conducted themselves in legal cases.

Indeed, it is on this point that the archives are most informative.

Once the effect of the Roman presence on the manner in which the cases proceeded has
been outlined, we shall then need to consider why it had such an effect. For this, we need
to look outside the archives and examine the wider evidence for the administration of
justice by Romans in the provinces. Some basic factors that may have influenced Roman
judges in their decision-making process will be laid out. Nevertheless, there was a
fundamental lack of predictability about the whole situation, and this predictability factor

is key to understanding the way in which the litigants pursued their cases.

The Roman governor in the archives

The governor is often mentioned in the Babatha archive. There are two particular cases in
which he appears regularly and which therefore seem to be destined for his court:
Babatha’s battle with the guardians of her son, Jesus, over his maintenance and the dispute
over the property of her husband, Judah, after his death. Consequently, although we do not
know how, or indeed even if, any Roman official eventually judged in these cases, we can
say something about the initial decisions in allowing the cases to proceed. More
significantly, however, by noting his presence and involvement, or lack thereof, in these
two cases we can start to determine the effect that he had on the way that the disputes

progressed. This, 1 would argue, is the most significant point: the availability of the Roman
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judicial system had an effect on the way that people conducted their legal disputes before

they even reached a Roman courtroom.

In the following, | wish to highlight the interactions of the various people involved in these
cases, with a particular focus on the effect of the presence of the governor and his court in
their exchanges. The ensuing analysis will therefore focus on the manner in which the two
cases proceeded in order to trace Roman involvement in and effect on how these

provincials conducted their disputes.

Before proceeding any further, a couple of clarifications should be made. First, the
governor was not the sole official responsible for the administration of justice in the
provinces. He could delegate others to hear cases — tribunes and prefects from the army,
for example. Furthermore, procurators and their juniors had jurisdiction over cases which
fell within their administrative sphere. Non-Roman judges, recuperatores, could also be
appointed — an attractive solution, as Cotton and Eck have pointed out, in an area where
there was a lack of Roman citizens.%° In short, although the governor was the supreme
representative of justice in the province (with the emperor himself of course available for
appeal in Rome), he was not the sole administrator. This is worth clarifying both as a
general point and in reference to the documents themselves, which present a false image

of the Roman governor in “splendid isolation”.%%! If the governor is referred to in the

850 Cotton and Eck (2005: 28). Indeed, see passim for an excellent analysis of the roles played by other
Roman officials in administering justice in Roman Arabia and a thorough de-bunking of the “splendid
isolation” impression. See also Lewis (1981) on the work of the prefect of Egypt, on which Lewis (1981:
128) concludes: “Whatever could not be processed without the prefect’s personal attention would be set aside
for his consideration; everything else would be delegated to an appropriate agency.” This seems like a
reasonably sound working hypothesis for the involvement of governors more generally.

851 Cotton and Eck (2005: 24); cf. n. 650. Cotton and Eck (2005: 42-44) believe that they have identified a
possible iudex datus in P. Yadin 14, though | am wary about the certainty of this identification: see pp. 56-
57 for further discussion.
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analysis below, it is because he is mentioned in the papyri. This is no guarantee that he

actually saw the paperwork or heard the case.

Secondly, it is worth outlining the litigation procedure in Roman Arabia, as far as we may
determine it from the Babatha archive. In Egypt, the plaintiff who wanted to bring his rival

before the governor would send a petition to the official most accessible to him or her.

Very often this was the otpatnydg. If this was accepted as a valid complaint, an officer of

the otpatnyog would issue a summons to the defendant and the case would be put on the

list to be heard or delegated at a forthcoming assizes session.®®2 This does not seem to have
happened in Roman Arabia, probably due to the lack of officials.®*® Jill Harries has
suggested a reasonable pattern: first, the party or their representative would send a petition
to the governor; the governor would then hopefully (from the petitioner’s point of view)
issue a subscription allowing the case to continue; the original petitioner would
subsequently issue a summons to the defendant, demanding that they attend the governor’s
court.%%* Although there is no explicit mention of the governor’s subscription in the dispute
over Jesus’ maintenance, this pattern fits well with the evidence of the papyri about how
the cases were conducted in both disputes. It will therefore be accepted as the procedural

pattern in the following analysis.

852 See Burton (1975: 100) on this; Taubenschlag (1955: 499-502) and Lewis (1983: 187-190) offer more
detailed accounts.

853 Burton (1975: 100) in fact suggests this as a possible reason why the process in Egypt would not be
followed elsewhere — it seems perfectly plausible for this case.

854 Harries (2010: 97), summarizing the process described by Cotton (1993a: 106).
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Babatha vs. the guardians®®
Pertinent documents: P. Yadin 12-15, 27, probably 28-30.

At some time before 124 C.E., Babatha’s first husband, Jesus, died. The BovAn of Petra

then appointed two guardians for her orphaned son, also called Jesus, in the first half of
124 C.E. The guardians were called Abdodbdas, son of Ellouthas, and John, son of

Eglas.5*® This appointment is recorded in P. Yadin 12, a copy of part of the minutes of the

PouvAn. Later that year, Babatha petitioned the governor to complain that these men were

paying an insufficient sum; we have a copy of this petition in P. Yadin 13, and although
the papyrus is rather fragmentary, the relevant section of the complaint is clear enough.
Approximately one year on, she then proceeded to summon before the governor just one
of the guardians, John, son of Eglas, about the payment of her son’s maintenance: this
summons is recorded in P. Yadin 14, written on 11" or 12" October 125 C.E. On the same
day, P. Yadin 15 was written to both guardians. Babatha here repeated an offer that she
claims to have made previously and asked the guardians to hand over control of Jesus’
property to her, promising to triple the interest. As security, she offered a hypothec on an

equivalent amount of her own property.5’

The manner in which the case proceeded is not entirely straightforward, nor is determining
the governor’s reaction. From the fact that the summons (P. Yadin 14) was written, it Seems

as though the governor granted Babatha’s petition for a hearing in P. Yadin 13. There is a

85 This case has already been detailed in Chapter Three (pp. 141-143); much of the description that follows
will be familiar from that chapter.

856 The latter’s name varies slightly across the documents: see n. 169.

857 On the legalities of this case, see in particular Chuisi (2005) and Cotton (1993a), and the relevant entries
in the Survey of the Documents for further comments and bibliography (pp. 50-59, 79). Indeed, Chiusi (2005)
in particular finds parallels with Babatha’s proposed solution with later cases that appear in Roman law,
though stops short of asserting straightforward Roman influence.
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lengthy delay between the petition and the summons. This may be accounted for in the
time it took for the governor to respond, followed, perhaps, by negotiation between
Babatha and the guardians before she resorted to summoning John, son of Eglas.
Abdodbdas in the meantime may have come to some arrangement with her, meaning that
she did not include him in the summons.®*® Indeed, it seems clear that only one guardian
was called:®*° not only is he the only one mentioned in P. Yadin 14 but P. Yadin 15
confirms that only John has been called before the governor,®® “for his refusal of

disbursement of the maintenance money,”®! even though Babatha had deposed both

enitpornot. The fact that she did not summon Abdodbdas suggests that he had agreed to

raise the maintenance, while John was still refusing to pay an amount that Babatha

considered appropriate. Why, then, did she address her deposition to both guardians?

This, in fact, is a fairly logical move if she had previously had a private arrangement only
with Abdodbdas. The offer of the hypothec might therefore constitute a change in her
arrangement with him as well as with John. Indeed, by deposing both guardians Babatha
may have hoped that Abdodbdas would exert some pressure on his colleague to accept and
thereby perhaps improve his own position: it is possible that under the new arrangement

he would have had added security.

858 See P. Yadin 14, Il. 26-29: “On account of your not having given ... to my son, the said orphan ... just as
Abdothdas son of Ellouthas, your colleague, has given by receipt” (81& t6 o un de[dwkévar t))] v[iG pov +
10 ¢ avt® dp@av® ¢€ o0 .[..].[.].eot.[ kaBdmep §¢dwkev ABSoopdag "EMo[u]0a ¢ koAMA[yag covu] &t
&moxfig). A comparison is therefore drawn between the two guardians, and Babatha emphatically only
summons one before the governor.

859 Lewis (1989: 54) is equivocal about the summoning of just one guardian: while he notes that, “there may
be a suggestion in lines 28-29 here that the other guardian was willing to accede to Babatha’s demand,” he
also suggests that naming just John, son of Eglas, may have been “simply a procedural technicality.”

860 While Babatha deposes both guardians, P. Yadin 15 is clear that she has only summoned John (ll. 11-12
/ 28-29).

661 P, Yadin 15, I. 11 / 28: mepi tfig dnebapxeiag dnoddoews t@V Tpopiwv. See n. 181 for comments on
Lewis’ (1989: 61) translation.
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We do not know how the case was decided or, indeed, if it ever reached the governor’s
court. P. Yadin 27, written on 19" August 132 C.E., provides us with a little information:
it is a receipt for maintenance given by Babatha to Simon the hunchback, who has taken
over from his father John, son of Eglas. The amount of maintenance paid is two denarii a
month; this is the same amount that Babatha had once classed as insufficient. It is, however,
a receipt issued to one guardian and therefore may mean that each of the guardians were
now contributing two denarii per month, doubling the previous sum that Babatha had once
deemed unsatisfactory.®®? Indeed, | am inclined to think that this receipt does suggest an
alteration had been made. We cannot, however, say that this was the result of a decision
made in the Roman court to which Babatha had previously appealed. It may just as well
have been an arrangement reached by arbitration or similar negotiations between the
parties, a process which seems to have been occurring around the time that P. Yadin 14
and 15 were written.®®® Indeed, these ongoing negotiations may lend slight weight to the

idea of a settlement outside of the Roman system.

What, then, may we say about the role of the governor in this process? We do not know
whether he ever issued a judgement on the case and, indeed, | have suggested above that
there is slight reason to think that he did not. We do know, however, that he allowed the
complaint to proceed. This was not, in fact, strictly in line with Roman law, under which

complaints against a tutor were only allowable once the minor had come of age.%®* I would

862 See discussion in Chiusi (2005: 116).

863 Further support might be added to this hypothesis if we accept the view that P. Yadin 28-30, the copies
of the actio tutelae discussed at length in Chapter Three, were intended to be used in informal negotiations
as a bargaining chip (see pp. 151-154). It should, however, be noted that this is only one possible way in
which these papyri may have been used (see pp. 149-150 for others).

864 Paul, Sabinus, Book 8 (Digest XXVII. 3.4.pr.) See Cotton (1993a: 105) for comments. The remedy
available against such a fraudulent guardian was that of removal; this would be instituted by the praetors at
Rome and the governors in the provinces (cf. Ulpian, Edict, Book 35 (Digest XXVI. 10.1.3)). As far as we
can tell from the fragmentary P. Yadin 13, this does not seem to be what Babatha is requesting. This may
therefore be something of a departure from strict Roman legal regulations in even allowing the case to
continue.
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therefore argue that we have here an example of the governor deciding on the basis of
evidence provided and the rhetoric of the petition — the case sounded like a plausible

complaint and so was allowed to continue.

The primary point, however, is that his presence and Babatha’s invocation of him was
meant to influence proceedings. She did not follow up her petition with a summons for
about a year — some of this time may be accounted for in waiting for his response, but it
also seems probable that some portion was spent in negotiation, during which an
arrangement was reached with Abdodbdas though not John. Indeed, the fact that she states
in P. Yadin 15 that she had made her proposition before also implies ongoing discussion.®%°
Additionally, she implicitly suggests in this papyrus that, should the guardians agree to her
offer, she would not proceed with the summons: “Otherwise [i.e. if the guardians do not
agree] this deposition will serve as documentary evidence of [your] profiteering from the
money of the orphan by giving ...”%% The threat is: agree, or 1 shall proceed. Thus, the
governor’s presence and the possibility of proceeding to his judgement casts a shadow over
the way the case progresses. His presence is used in this dispute at least as a threat and a

bargaining chip.

Judah’s estate

Pertinent documents: P. Yadin 20-26, P. Yadin 34 (fragmentary).

At some point after P. Yadin 19 was written on 16™ April 128 C.E. and probably before P.

Yadin 20 was drawn up on 19" June 130 C.E., Babatha’s husband Judah died.®®” Jesus, his

%65 P, Yadin 15, II. 8-10 / 24-26.

866 P, Yadin 15, Il. 29-30: &i 8¢ un, &otar todto [t0 paptvo]moinua eig dikaiua képSovg dpyvpiov Tod
Oppavod i hddvreg ... (cf. 1. 12-13).

87 See p. 70 on the issue of dating Judah’s death.
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brother, also died at some point before 19" June 130 C.E. Each brother left behind
dependants: besides Babatha, Judah was survived by his married daughter, Shelamzion,
and another wife, Miriam; Jesus had two, now orphaned, children. The guardians of these
children, Besas, son of Jesus, and Julia Crispina, were involved in a legal dispute with
Babatha and Shelamzion over some of Judah’s property, to which they claimed the orphans
had a right. Their dispute with Shelamzion seems to have been settled fairly quickly, as in
P. Yadin 20 they concede her right to a courtyard that they had presumably previously
claimed.®®® Their battle with Babatha, however, was more prolonged. In addition to this,
there was also another dispute between Babatha and Miriam, documented in P. Yadin 26
and P. Yadin 34. Not all of these documents relate to or mention the governor’s court
directly. Some simply pertain to the property involved in the dispute. My focus will be on
those in which the governor is directly invoked and the remaining documents will be

mentioned when relevant.

The first document in this series in which the governor is explicitly mentioned is P. Yadin

23, written on 17" November 130 C.E. In this papyrus, Besas summons Babatha over a

date orchard which he claims she has taken by force (Biq);®% this is presumably the same

property whose crop is the subject of P. Yadin 21 and 22, and which Babatha in these

documents claims she owns, “in lieu of my dowry and my debt.”®’® He orders her to attend

858 As part of their concession in P. Yadin 20, they offer to register the courtyard to her i dopngoiwv / §1&
dnuociwv (. 13 / 35-36), translated by Lewis (1989: 92) as “with the public authorities™ (see n. 231 for an
alternative interpretation) and offer to defend her against any counterclaims for the courtyard. It seems, then,
that they had previously challenged her right to the property and had later backed down. This represents some
kind of negotiation between the parties, though we cannot tell whether the guardians ever went so far as to
petition the governor on the matter before relinquishing their claim.

9P, Yadin 23,1. 6/ 17.

670 p, Yadin 22, I. 10: &vti tiig mpfoyikdg pov kai d@iAfig; cf. P. Yadin 21, II. 11-12: &vti tig ofi¢ mp{o}ikdg
kal <6>@1Afic. The nature of the transaction in these two documents has been much disputed. See the relevant
entries in the Survey of the Documents (pp. 71-74) for further comments.
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the governor’s court in Petra or elsewhere every day until they are heard. This gives a brief
glimpse into the aforementioned hassle of taking cases to the governor, which potentially

involved substantial travel and time.

Besas had presumably submitted a petition to the governor which had been allowed to
proceed, though there is no mention of his subscription in this papyrus. The phraseology
of P. Yadin 23, which refers to unlawful possession by force, is hardly an unfamiliar
concept to Roman law.®™* If, then, Besas, or rather his scribe/advisor, had phrased his
petition to the governor in a similar manner to the way in which he did in this summons,
the official who read it would have been dealing with a fairly familiar complaint and
probably allowed the claim to continue on this basis, regardless, indeed, of the operative
inheritance law upon which Besas’ contention was founded.®’> The rhetoric therefore

seems to have been designed to appeal to a Roman mentality.

In conjunction with P. Yadin 23, we have P. Yadin 24, a deposition. The two documents
seem to have a similar relationship to P. Yadin 14 and 15, discussed above. Besas
demanded that Babatha say by what right she held the date orchards, though also
acknowledged that Judah had registered them to her. He threatened to re-register them
instead in the orphans’ names, should she refuse to state the basis of her claim to them.
Once again, what we seem to have here is evidence of ongoing discussions at the same
time as the case proceeded through the Roman system. Indeed, the negotiations might even
be somewhat more hostile than the previous example: Besas not only summoned Babatha

before the governor (P. Yadin 23) but also threatened to re-register what she considered

671 Roman legal remedies to reclaim such property were interdicts unde vi and de vi armata: see Justinian,
Codex VIII. 4; Institutes IV. 15.6; Digest XLIII. 16.

572 This does not appear to have been in harmony with Jewish law: see n. 44 for bibliography on the operative
law of succession and n. 235 on the apparent differences to Jewish law.
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her rightful possessions unless she cooperated. This appears to be a bid on Besas’ part to
resolve the matter more quickly than the Roman system might allow. So the appeal to the
governor’s court is used in tandem with other threats and negotiations and indeed the
lengthy process it involved might have led to Besas escalating his threats against Babatha

in order to attempt to resolve the issue more swiftly.

Despite this apparent wish for speedy action, there is then an interval of eight months
before the next document, P. Yadin 25, was written on 9" July 131 C.E. This is possibly
accounted for by the fact that Besas had fallen ill, as mentioned in this papyrus, although
again we might allow for the possibility that the parties had perhaps been continuing the
dispute out of court for a while. Consequently, Julia Crispina alone summoned Babatha,
“pursuant to the subscription of his Excellency the governor.”®”® This, then, is clear
evidence that a petition had reached the governor or his staff and they had decided to let it
proceed — this might have been either the original petition, submitted by Besas prior to
writing P. Yadin 23, or a subsequent one in between. The summons is to attend in Petra
until the case is heard and, again, is on account of holding by force what Julia Crispina
claims are the orphans’ properties. Crispina added a further warning: if Babatha does not

appear, she will be answerable to the governor.

Remarkably, the papyrus then records a counter-summons by Babatha herself, who stated

that Julia Crispina had summoned Babatha on a previous occasion. Babatha had submitted

a “memorandum” (Tittdkiv) against her and the governor “instructed me (Babatha) by his

subscription to perform the legal formalities with you in Petra.”%’* Babatha then goes on:

673 P, Yadin 25, Il. 6-7 / 38-39): kata thv O[moypag]fy To0 kpasictov fysuévoc.
¢ P. Yadin 25, Il. 53-55: Oméypaév pot eig Métpav obv Ouiv tla vloppa xpdlo]@[at] (cf. the badly
fragmented inner text at Il. 20-21).
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“now therefore | summon you first before his Excellency the governor in Rabbath-
Moab.”®"® She rejects the basis of Julia Crispina’s summons, who replies that if Babatha

has any complaint she should attend before the governor.

This papyrus contains the most mentions of the governor and concrete citations of his
subscriptions of any document in the two archives. There were at least two petitions to
him, including Babatha’s ‘memorandum’, both of which he allowed to proceed. This may
have been on account of the aforementioned familiarity of the complaint about unlawful
possession and the fact that Babatha could claim in response that the lands were in fact

registered to her. As such, the case was not clear-cut and merited a hearing.

What comes out of this papyrus most strongly, however, is the way in which the parties
seem to use the power to summon each other in a game of one-upmanship. Babatha is
emphatic that she summons Julia Crispina first, and changes the place from Petra to
Rabbath-Moab. The governor may have been due there sooner than in Petra (or later, if
Babatha was trying to delay matters), making this an attempt to control the timing of the
dispute. Rabbath-Moab was, in any case, closer to Maoza and therefore probably more
conveniently situated for Babatha. The important point, however, is that she wished for the
dispute to come before him on her terms. Indeed, both she and Julia Crispina seem
determined to be the one in control of the situation — the one who summons rather than
who is summoned. They will each attend court on their own terms, not that of their rival.

The summons procedure and the appearance before the governor is therefore used as part

675 P, Yadin, Il. 21-22 / 55-57: kai tavOv mapavyEAAw oot TpWTwG Tpdg ToV kpdtigltlov fylepdlva eig
‘Pappaduwapa.

227



of a power-play in negotiations. Both attempt to deploy it as an intimidation tactic and

therefore become engaged in a rhetorical battle over who is controlling whom.

The final papyrus relating to Judah’s estate is P. Yadin 26, written on 9" July 131 C.E., the
same day as P. Yadin 25. Here Babatha summons Miriam before the governor over the
items she has seized in Judah’s house, again stating that she should attend until judgement.
The papyrus also records that Miriam had previously summoned her not to go near Judah’s
possessions, stating that Babatha had no claim. Once again, summonses seem to be flying
back and forth: presumably each had previously also had their cases approved by the

governor.57

It seems apparent that the parties to this particular case use the governor’s court as a threat
and intimidation tactic in conducting their negotiations. This is why there is such a battle
in P. Yadin 25. The issue is less how the governor reacts to the documents and more how

the provincials react to the governor.

Preliminary conclusions

In both cases, we can see the provincials using the presence of the governor’s court in their
negotiations with their opponents. In each dispute, this is deployed as an intimidation
tactic. Additionally, in the dispute over Judah’s estate, each side clearly wished to take
control of the summoning procedure and thereby exert control over the opposing party.

The documents therefore suggest that the spectre of the governor’s court loomed over the

576 P, Yadin 34 preserves remnants of what seems to be a petition by Babatha against Miriam, addressed to
the governor. It is, however, so fragmentary that it offers us little further information.
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cases as they progressed. Provincials pursued claims through it in addition to negotiating
on the side.®’” They always, however, had to allow for the possibility that they might
eventually end up in court, even if they were trying to avoid that eventuality. Thus, the
Roman court becomes something which is used as part of the negotiation process, though
litigants may have hoped and even earnestly intended that cases were never actually

decided in that forum.%7®

The question that then arises is why they would negotiate on the side and hope to avoid the
court. Moreover, why would they think that the threat of coming before the governor would
be an effective intimidation tactic? As has become clear from the above discussion, the
two archives provide little to no information about the governor’s decision-making
processes. As such, we shall have to look elsewhere in order to determine how Roman

judges made their decisions.

677 A similar pattern has already been observed in certain cases in the Egyptian material: see Kelly (2011:
244-286) on this, particularly his concluding remarks: “The evidence therefore tends to suggest that in some
cases, the processes of petitioning and litigation could have an impact on dispute resolution even if the matter
never reached the stage of final adjudication by the judge. Far from purely being the last resort of the
desperate, used only when all other mechanisms of dispute resolution had failed, the legal system in some
cases was used to help bring about a private settlement” (Kelly (2011: 285)). This is in contrast to the model
earlier advanced by Hobson (1993: 199-200), who described seven stages in disputation but argued that,
“Any one dispute may involve more than one of these methods of settlement, but there is a clear progression
from the informal to the formal, with recourse to the law at the pinnacle of the process” (citation from Hobson
(1993: 200)).

678 The behaviour described here bears comparison with that involved in modern divorce settlements, as
analysed by Mnookin and Kornhauser (1979). In particular, the following analysis of the influence of the
uncertainty principle in encouraging (some) people to settle also owes much to the ideas on “bargaining in
the shadow of the law” in that study.
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The Roman governor in the provinces

A brief overview

The administration of justice was one of the prime duties of a governor. To this end, he
would tour the designated assize-centre cities of the province and, when he or his delegated
official was in the area, provincials could seize the opportunity to have their cases heard
by him.8”° The Roman judge would then decide how to proceed or judge the case there and

then.

While this process may appear fairly simple, problems could easily arise, not least with the
practicalities of conducting one’s case in a court which did not stay in a single location. As

Burton commented:

“The organization of the assizes ... did not necessarily provide for a fixed order of cases
even though petitions had been delivered beforehand; there was no assurance either that
all litigants who gathered at an assize would gain a hearing; above all there was no
formal machinery or procedure for the presentation of petitions (libelli) to the
proconsul.”%80

Litigants would have to travel to the assize centre and then wait around until their cases
were heard, with no guarantee that they actually would be. The costs could presumably
spiral: aside from travelling expenses, the parties would be staying in rented lodgings if

they did not happen to own property or live in the assize-centre.®8 This is without factoring

67 In Asia Minor at least, the governor seems to have been able to choose which areas he would visit
personally and to which he would send his legates instead: see Kantor (2008: 195). Whether the situation
was identical in imperial provinces is a matter of debate: see Weaver (2002) on differences in practice across
the three categories of provincial governors.

880 Burton (1975: 101).

881 parties might have to or chose to travel to an assize-centre in a different area from that which they lived:
see Kantor (2013a: 148-149) on litigants travelling to assize-centres in Roman Phrygia.
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in the costs of bribing officials to try to get one’s case bumped up the theoretical list, or
indeed the governor himself: Pliny records the case of Marius Priscus, proconsul, who was
accused by the people of Africa of taking bribes to condemn and even put to death innocent
people.®® Litigants would also have to reward, if not pay, their advocate.%? If the process
at first seemed straightforward, it soon begins to look complicated, troublesome and
expensive for the parties involved. Ari Bryen has recently summed up the process in Egypt
rather succinctly: “To an individual petitioner, trying to force officials to do things must
have felt like pushing a large rock uphill, with the coordinate threat that the rock might at

any moment roll backward and squish him.”%8*

All this gave litigants even more incentive to maximize their chances of winning or do
their very best to avoid the court altogether — otherwise, they could incur considerable
expenditure for an unfavourable outcome. In trying to avoid the court, they might, as
suggested above, engage in out-of-court negotiations. The trouble and expense could,
however, also be used as a weapon against opponents in such bargaining: if it is assumed
that the other party would also prefer to avoid all the waiting around, threatening to make
them do so by pursuing matters through the Roman system might help force a settlement,
even one in your favour. The fact that it would inconvenience you too is part of a calculated

bluff that is hoped to benefit your case.

82 Pliny, Epistulae 1l. 11.

83 The rules regarding payment of advocates were subject to some change throughout the early empire. In
Rome, under the Lex Cincia of 204 B.C.E., advocates were supposed to be unpaid in the Republican period.
Augustus re-enacted this law (see Dio Cassius, Historia Romana LIV. 18. 2), which Crook (1967: 90) sees
as evidence that, “the rule was constantly being infringed and as constantly reiterated.” Under Claudius, a
maximum fee of ten thousand sesterces was allowed (see Tacitus, Annales XI. 7). Tacitus (Annales XIII. 5)
states that Nero abolished fees once again, though Suetonius (Nero 17) reports him as allowing them “a fixed
and reasonable fee” (certam iustamque mercedem) (text and translation from the LOEB). See Crook (1967:
90-91) for further comments on this issue.

884 Bryen (2013: 127).
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Nevertheless, starting the Roman court process meant that litigants also had to allow for
the very real possibility that they might end up there if negotiations failed. It was therefore
natural for the parties to try to find out about and conform to the preferences of Roman
officials, as has been suggested they often did. Information about the criteria under which

they made their decisions was particularly valuable as it enabled parties, or more probably

the voutkot consulted by them, to make a prediction about whether a case was likely to be

decided in their favour. The parties could then decide: a) whether it was worth the expense
of proceeding in a particular legal forum; and b) if they did proceed, how best to frame

their complaint.

This leads us to the question of how Roman officials made their decisions. Did they attempt
to follow a particular body of law, Roman or local, for example? Was there any consistent
‘policy’ in decision making, or were they influenced by any particular factors? In short,
how consistent were Roman governors in the criteria they used to judge cases and so how

able were litigants or their advisors to predict the likely outcome of a particular dispute?5®

Roman legal decisions — which law?

In the following, | shall assess the picture of the Roman governor that we receive from
various bodies of evidence and identify the potential sources of law available to him. From
this survey, we should then be able to establish some of the possible influences on his
decision-making processes and, consequently, come to a few preliminary conclusions

about how consistent these might have been.

885 More generally on the “schizophrenia” with which law functioned in the classical period, simultaneously
“working at once to universalize norms but also along multiple axes to fragment the empire,” see Ando
(2011: 22-27; citation from 23).
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The law of the province and provincial edicts

In theory at least, the governor decided cases in line with the principles laid out in the lex
provinciae and his own edict upon entering the province. From the late Republican era, a
lex provinciae was drawn up by a board of ten senators when the province was created.
This law would therefore be, “similar to, but not exactly the same as the law he [the new
governor] might have come across in Rome.”®® A lex provinciae was not, however, a
necessary condition for the creation of the province: while Sicily had the lex Rupilia and
Pontus et Bithynia a lex Pompeia, Egypt does not seem to have had a provincial law and
Germany also appears to have been incorporated into the empire without one.%’
Consequently, there may or may not have been one for Roman Arabia and so the governor
did not necessarily have this to guide him. Additionally, the leges provinciae typically dealt
more with determining the kinds of cases the governor could or would hear;®® when faced
with a case which cited or was framed in competing laws or traditions, it would not

necessarily have given him stringent guidelines for proceeding.%®

Aside from the leges provinciae, we also have provincial edicts:%%

“On taking up the post in his province, the governor issued an edict, stating the grounds
on which he was prepared to hear cases, just as the praetors in charge of the courts in
Rome had to do. A certain amount was probably handed on from one governor to the
next, but each had a fairly free hand in what he added or subtracted.”®%

886 Richardson (1976: 34).

87 On Egypt, see Bryen (2012: 790) and Méléze-Modrzejewski (1970); on Germany, Lintott (1981: 60). For
further examples of provinces for which we have no evidence of a lex provinciae, see Lintott (1981: 59-60).
68 See Richardson (1994: 583): the lex “determined the extent of the governor's powers, including his
jurisdiction.”

89 |aws of individual towns were sometimes specific as to the applicable law: see, for example, the lex
Irnitana (the text may be found in Gonzélez and Crawford (1986)).

8% This was similar to the praetorian edict, whose form became fixed under Hadrian. See Turpin (1999: 514-
522) on the edict; also Katzoff (1980: 825-833) for a brief summary of the issues and bibliography on this
subject with particular reference to Egypt.

891 Richardson (1976: 34).
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On entering his post, the governor therefore set out the principles by which he would govern
and administer justice.®®2 He could add clarifications to this throughout his time in office,
producing edicta on a wide variety of subjects as they came to his attention.®®® The “fairly
free hand” that Richardson ascribes him in this process means there may have been little
uniformity from province to province or, theoretically at least, from governor to governor.
Thus, while Cicero had once allowed his subjects to use their own laws and judges in

Cilicia,®® future governors of the same province would not be bound to do the same.

If a lex provinciae existed, governors would have to rule in accordance with it but ultimately
it seems that they could decide their own terms upon entering their province. Once they had
set these out, they were theoretically bound to abide by them. In fact this was probably
more than theoretical, as provincials would often seek out the edicts of current and previous
governors in attempts to give weight to their arguments, trying to bind governors to their
own rulings and those of their predecessors.®® Provincials at least believed governors were

bound by their edicts as well as, indeed, their prior decisions (more on this below).

892 Urch (1929: 94) comments that this was usually “drawn from the lex provinciae, the edicts of former
governors, and, in points of civil law, the edicts of the urban praetors,” though also included “original
provisions.”

5% For a collection of edicts from Egypt, which give a good impression of the range of subjects, see Katzoff
(1980: 809-819). Katzoff (1980: 821) observes that while they vary enormously, most “lay down general
rules relating to matters of religion ... fiscal administration ... general administration ... measures to check
governmental abuse ... criminal law ... and private law and procedure.”

894 Cicero, Ad Atticum V1. 2. 4: “All have come to life again with the acquisition of home rule under their
own laws and courts” (omnes suis legibus et iudiciis usae avtovouiav adeptae revixerunt). Text and
translation are that of Shackleton Bailey (1968).

8% See Bryen (2012: passim but especially 776) for an extended consideration of this idea, by which
provincials attempted to manipulate their governors by controlling texts and, through them, legal rules.
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Roman legal literature

One key passage in Roman legal literature seems to lay down specific guidelines on how

Romans should decide cases:

De quibus causis scriptis legibus non utimur, id custodiri oportet, quod moribus et
consuetudine inductum est: et si qua in re hoc deficeret, tunc quod proximum et
consequens ei est: si nec id quidem appareat, tunc ius, quo urbs Roma utitur, servari
oportet.

What ought to be held to in those cases where we have no applicable written law is the

practice established by customs and usage. And if this is in some way deficient, we

should hold to what is most nearly analogical to and entailed by such a practice. If even

this is obscure, then we ought to apply law as it is in use in the City of Rome.5%
The passage is attributed to Salvius Julianus, a second century jurist, and collated in
Justinian’s Digest in the sixth century. Here, we seem to have a set of guidelines for
ambiguous cases: where there is no statute covering the case, mores and consuetudo, i.e.
that presented as local tradition, custom or law (whichever terminology we wish to use),®®’
should be obeyed; if this was no help, then judges should reason from mores and
consuetudo; if still at a loss, then, as a last resort, they were to use the law of Rome. On the
surface this seems extremely useful for our enquiries: one Roman jurist at least, during our

period, had thought about the problem of ambiguous or unclear cases and attempted to

come up with guidelines for how judges would deal with them.

8% Julianus, Digest, Book 83 (Digest I. 3.32.pr). Text and translation is from Mommsen, Krueger and Watson
(1985). On the same subject, see, for example, Celsus, Digest, Book 23 (Digest I. 3.39) (regarding the
problems on reasoning from custom). On taking “custom” into account in specific cases, see Papinian,
Questions, Book 2 (Digest XXI1. 1.1.pr) (on assessing interest in a bona fide action) and Ulpian, Edict, Book
24 (Digest XXV. 4.1.15) (on cases where a woman claims pregnancy after the husband has died). For an
excellent recent discussion of the role of custom in Roman law, see Humfress (2011).

897 The emphasis here is on presented — what provincials claimed was longstanding tradition, law or custom
may not have been quite as established as they suggested. For the idea of ‘custom’ as a more fluid construct,
see Humfress (forthcoming: 10-11) and (2011: 42-43).
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Now, however, comes the ‘but’. This passage goes on to give a more thoroughgoing
definition of “custom,” one which is very frequently cited in scholarship as a prime
example of a postclassical definition. This is our key problem: this useful passage has
frequently been classified as subject to heavy postclassical interpolation, mainly due to the
fact that, “it seems to understand custom as ius non scriptum, custom as existing pro lege
etc.”%® 1t is, however, usually the latter part of the passage that is thought to be an
interpolation: the prologue (cited above) has generally been left untouched.®*® Moreover,
the extract has recently been relocated in its original second century context: Caroline
Humfress re-examines the passage at length, going on to argue that, “Julian’s discussion
of custom probably originally responded to a technical and precise legal problem that arose
under the early empire.”’® She emphasises that all the prologue part of the text states is
that, in the specific situation where there is no statute, custom and practice should be taken
into account. This passage therefore becomes, “a dynamic, problem solving text — oriented

ultimately towards resolving specific difficulties from city-state to empire.”’*

We may perhaps, then, cautiously take this text as a way in which certain governors may
have decided cases in which there was no written law to enforce. In such circumstances,
they would attempt to abide by established indigenous customs or reason out from these
wherever possible. This need not, however, have been universal. One text in the Digest,
even if it is authentically from our period, does not mean that this was standard practice

for all governors across the empire.

8% Humfress (2011: 26).

69 Steinwenter (1930) suggested that the first sentence might have been a gloss, but was primarily concerned
with categorising everything beyond this as interpolated. Solazzi (1929) argues that, unlike in this passage,
custom could not override statute, even if the latter had fallen into disuse; Schiller (1938: 282) agrees.

700 Humfress (2011: 26; see 26-29 for the full discussion of Digest I. 3.32).

01 Humfress (2011: 29).
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Rabbinic literature

There are several passages from the rabbinic corpus which imply that Roman courts
sometimes judged according to Jewish law. Any attempt to analyse these, however, brings
us squarely up against the problems of using such texts as evidence in historical
discussions.’®? The standard cautions are worth repetition. First, as in the case of the Roman
legal writings, many of the works in question were redacted much later than our current
period and while they may attribute traditions to past sages, this does not guarantee the
dating of a particular passage. Secondly, the rabbinic authors of such passages were not
necessarily interested in presenting an accurate reflection of their contemporary society.
Indeed, the preferences and aims of the rabbis and compilers must always be kept in mind,
as well as the purpose of any particular work. This, of course, is an issue which is not
unique to rabbinic material but due to the nature of these texts it is particularly pertinent in

relation to them.

The key passage on this subject is from the Mekhilta de Rabbi Ishmael, a halakhic midrash
on Exodus, redacted in the third or fourth century C.E. This saying is attributed to the late
first century sage, Rabbi Eleazar ben Azariah. It appears to give some information about

non-Jewish courts deciding on the basis of Jewish law:

92 For an excellent summary of the problems, see Alexander (2010).
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R. Eleazar the son of Azariah says: Now suppose the gentile courts judge according to

the laws of Israel. | might understand that their decisions are valid. But Scripture says:

“And these are the ordinances which thou shalt set before them.” You may judge their

cases, but they may not judge your cases. On the basis of this interpretation the sages

said: A bill of divorce given by force, if by Israelitish authority is valid, but if by gentile

authority is not valid. It is, however, valid if the Gentiles merely bind the husband over

and say to him: “Do as the Israelites tell thee.”’%
A corresponding passage from the Mishnah offers a similar interpretation: a bill of divorce
given by force is valid if ordered by a Jewish court, invalid if by that of the gentiles.”®
Alfredo Rabello, in an article on Jewish and Roman jurisdiction, interprets the Mekhilta

passage as follows:

“Thus we understand from Rabbi Eleazar’s words that non-Jews (i.e. Roman courts)
were indeed allowed to judge Jews. According to which law did the Roman courts
judge the Jews? The answer to this question can also be found in Rabbi Eleazar ben
Azariah’s words: generally they had to pass judgements according to the local law, i.e.
in this case the national laws of the Jews (iudaei): ‘The non-Jews passed judgments
according to the laws of Israel’.”7%

This may sometimes, even often, have been the case but it is not the only available
interpretation of the above passage and indeed the text does not support such a definite
conclusion in and of itself. Underlying the passage is a sense of encouragement of
separation: Rabbi Eleazar is attempting to discourage Jews from using gentile courts.”®
Consequently, even if these courts give their decisions according to Jewish law, there is
still no excuse for using them. This may be a theoretical idea: Rabbi Eleazar, in
discouraging Jews from having recourse to gentile courts, anticipates any possible excuse

that might be offered — he is arguing all angles in an attempt to achieve his purpose and

703 Mekhilta de Rabbi Ishmael, Exodus 21:1-3, Nezikin 1. Text and translation from Lauterbach (2004).

04 m. Git. 9:8. For instances in which Roman courts seem to be enforcing the decisions of Jewish ones, see
Levine (1979: 656, n. 36).

%5 Rabello (1996a: 146).

706 Indeed, Jewish law did not allow non-Jews to be judges (cf. m. Sanh. 4.2; b. Sanh. 36b, b. Kid. 76b.)
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safeguard the primacy of Jewish courts. In other words, the prescriptive purpose of the
passage is more important than a concern to describe realistically. Alternatively, as Rabello
reads it, this might be a reflection of historical reality. Perhaps some Jews were turning to
gentile courts and those courts, on occasion, might give judgement according to what they
saw as local law or custom — Jewish law. It should, however, be noted that the text refers
to gentile — not specifically Roman — courts; Rabello, in his interpretation, goes a little too

far.

The point is that such passages are far from conclusive and we cannot rest much upon
them. About as far as we may go is that certain rabbis could conceive the possibility that
gentile courts in Palestine might have taken Jewish law into account when making their
decisions. Pinpointing this to a particularly period or broadening its application beyond

Roman Palestine would create still further problems.

Pliny’s letters

Long beloved of provincial historians, Pliny’s letters to Trajan during his governorship of
Pontus et Bithynia (111-113 C.E.) offer valuable insight into the everyday running of a
province, including the administration of justice. While these letters provide a certain
amount of evidence of real decisions, Pliny is also concerned to project an image of a good,
conscientious governor in his correspondence and this must at all times be kept in mind. It
is, for example, notable that many of the cases on which Pliny consults the Emperor relate
to prestigious individuals or entire towns, rather than to the everyday petitions of those
lower down the social ladder. Nevertheless, they still offer us a window into the process

used by one particular Roman official in making his decisions.
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Trajan’s preference for allowing local custom or law to prevail is well known and there are
indeed a number of cases where Trajan replies to Pliny’s queries by referring him to the
practices of the particular place.””” Nevertheless, the letters reveal that Trajan’s decisions
are far from uniform on this point. A couple of examples will serve to make the point: in
Epistulae X. 114, Pliny consults the emperor over an ambiguity in the lex provinciae about
whether citizens of other Bithynian cities may become members of the senate,’®® stating
that several people in each city were in such a situation. Trajan effects a compromise
between custom and law: existing senators who were citizens of other cities may retain
their position, but in future the law should be enforced.”® This is not quite as simple as
deciding in favour of local practice: instead, it is a pragmatic resolution of the current
problem, taking into account actual practice but also enforcing what Trajan understands as
the letter of the law. In another case, when Pliny consults Trajan about whether a temple
in Nicomedia, dedicated in local fashion, may be removed,’*® Trajan has no hesitation in
allowing it: “as the soil of an alien country is not capable of being consecrated according
to our laws.”’*! This is hardly a prime example of respect for local traditions; local

consecration practice is set at nought.

97 For example, in Epistulae X. 75-76, Pliny is to decide how to administer an estate “according to what will
suit the conditions of both places” (secundum cuiusque loci condicionem) (X. 76); in X. 92-93, Trajan allows
the city of Amisus to have a benefit society because the town “enjoys the privilege of administering its own
laws” (Amisenorum civitas et libera et foederata beneficio indulgentiae tuae legibus suis utitur) (X. 92),
although he is explicit that in other cities without such a privilege the society would be prohibited; in X. 112-
113, Trajan refuses to lay down general guidelines about whether those on councils should pay an admittance
fee, stating, “I think then that the safest course, as always, is to keep to the law of each city” (id ergo, quod
semper tutissimum est, sequendam cuiusque civitatis legem puto) (X. 113).

708 The lex Pompeia allowed Bithynian cities to bestow citizenship upon whomever they wished, as long as
the person in question was not a citizen of another city in the province, and also laid out the rules for expelling
members of the senate. The question was whether being a citizen of another city disqualified senate
membership (not explicitly stated in the lex Pompeia). According to Pliny, there were several members of
the senate in all the cities who would be affected by any decision (Pliny, Epistulae X. 114).

%9 Pliny, Epistulae X. 115.

"0 Pliny, Epistulae X. 49.

"1 Pliny, Epistulae X. 50: cum solum peregrinae civitatis capax non sit dedicationis, quae fit nostro iure.
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Most interesting, however, is the case of the Christians (Epistulae X. 96-97). The legality
of Pliny’s actions has been frequently discussed and will not be the primary concern here.
What is of issue is the way in which he proceeds. As Georgy Kantor has recently pointed

out, the question is:

“What was the notion of legality and the functions of legal administration which, on the
one hand, allowed a painstakingly conscientious man (as Pliny appears to be throughout
the rest of his official correspondence) to pass a death sentence without ascertaining the
precise state of the law on the matter, and on the other, from well before Pliny’s time,
gave a significant place to legal rules and their interpretation?”’"*2

Pliny does not know the legal position; he admits this much to Trajan. Yet he still proceeds
as he sees fit, even to the point of having some provincials executed, consulting Trajan
only after the fact about whether he has acted correctly. In this instance, then, the governor
has proceeded entirely on his own terms. He makes an effort to find out about correct
procedure, if there is one, only after he has made certain initial decisions on the problem.

Ignorance of the law is no bar to action.

This may be a rather extraordinary case but it does demonstrate that even a seemingly
conscientious governor could sometimes make decisions entirely of his own will. Pliny
frequently consults both people (including Trajan) and documents, and even consults
people about documents in his correspondence, but he is still willing to proceed unilaterally
here. This demonstrates the lack of predictability in a governor’s actions. He may try to
find out about and take into account local practice or precedent, but he was also willing to
proceed without cognizance of it. Conscientiousness was not guaranteed and litigants could

find themselves with an unexpected verdict.

12 Kantor (2012: 55-56).
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Papyri

There are countless legal papyri from Egypt which bear upon our problem. These papyri
differ slightly from our previous categories of evidence, with the exception of Pliny, in that
they offer a definite record of real decisions. This does not stop people from using rhetoric
in their appeals or in discussing such judgements but we can at least separate some of this

from the actual decision given.

Nevertheless, the papyri also have their limits, not least in the fact that there was no
necessity for the official in question to explain his reasoning in deciding one way or the
other. Often, all that is recorded is the decision — allowing a petition to proceed, for
example. We are therefore left to try to draw out the reasoning that led to it, which can
often prove a rather tricky task. In general, however, we may say that there is a tendency
on the part of Roman officials to try to find out about local custom or law and thus consider

it in pronouncing judgement. This is particularly apparent in the frequent consultation of
vouikoi that we find in the sources:’*3 the judges make a very real effort to learn about

‘normal’ practice in the area by consulting those who may know about it (more on this

below).

This does not, however, mean that they would necessarily judge in accordance with it. A
notable case in which indigenous law is rejected is that of the ‘Law of the Egyptians’, cited

in the previously discussed Dionysia papyrus, P. Oxy. Il 237, written around 186 C.E."**

13 See n. 423 for examples.

4 The bibliography on this papyrus is extremely large and constantly growing. A couple of recent
contributions which relate well to the themes of the current discussion are Humfress (forthcoming), Kreuzaler
and Urbanik (2008) and Bryen (2013: 144-146; 192-199).
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In repudiating her father’s attempt to invoke this ‘law’ and forcibly remove her from her
husband, Dionysia cites several previous cases. One of these is a case from 128 C.E., in
which the prefect, T. Flavius Titianus, overrules the Egyptian law that permitted a father
to remove his daughter from her husband, stating that it should depend upon the desire of
the wife. Here, then, we have a clear case of the prefect being made aware of local
custom/law (or what was claimed to be local law) and nevertheless deciding to disregard
it. This decision was subsequently used as precedent in another case in 134 C.E., also cited
by Dionysia, and she in turn attempts to use both cases as precedent for her own
situation.”® The reason for this judgement was possibly that the tenor of the law was
antithetical to those governing Roman marriage, where the presence of affectio maritalis
was sufficient to affect or dissolve the nuptials. Indeed, Claudia Kreuzsaler and Jakub
Urbanik have pointed out that there is some hint by the advocates of Heron, the husband
in the 134 C.E. case, that this was so: when citing the prior decision, they state that Titianus,
“did not follow the inhumanity of the law.”’*® The argument, then, seems to be that if a
law was considered to embody inhumanitas, as exhibited by its opposition to Roman law
on the subject, it may be overruled.”’ What was presented as indigenous law could, then,

be overturned if it did not sit well with Roman legal or indeed cultural ideals.

This leant a definite element of unpredictability to the process. Litigants were left

somewhat uncertain about the way their case might go. Pleas citing local tradition, custom

715 On precedent in the Roman legal process, see Katzoff (1972); especially Katzoff (1972: 257-268) on this
papyrus and the cases therein. A further example, also cited and discussed by Katzoff (1972: 265), is
constituted by the unsuccessful attempts to oppose custom with tax law: P. Phil. 1 (c. 103-124 C.E.), SB V
7601 (135 C.E.); SB V 7696 (250 C.E.).

76 P, Oxy. I 237, col. 7, Il. 34-35: un AxoAovdnkévar Tf tod véuov drnavlpwria. See Kreuzsaler and
Urbanik (2008: 141) for this interpretation.

"7 See Kreuzaler and Urbanik (2008) for a study of the rhetoric of this plea and role of humanitas /
inhumanitas in Roman law.
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or law were likely to carry some weight with Romans but there was no guarantee that they

would prevail.

Levels of knowledge: How did Roman judges find out about the law?

It has been observed in the above discussion that, in cases where they were unsure how to
proceed, governors might attempt to find out about the law. It is worth pointing out that
the Roman judges were never guaranteed to be legal experts. They may have had more or
less experience in this field from their career in Rome: from an earlier period, of course,
we have the prime example of Cicero, who would have brought his legal experience with
him to his province.”*® Some Romans may have known their legal literature well and drawn
upon this when judging: one inscription from Ephesos, admittedly from the late third
century C.E., records a letter that is probably from the Roman governor, in which he refers
provincials explicitly to Ulpian’s De officiis.”'® On the other hand, as Brunt has observed,
the vast majority of prefects of Egypt probably had very little legal experience.”?® Even
when officials did have previous experience, the law they now had to apply was probably
different from that which they had been used to in Rome.”?! It is therefore worth examining
in more detail exactly how Roman judges in the provinces came by their legal knowledge
and whom or what they consulted when their own knowledge failed them. This in turn may

further illuminate the decision-making process.

18 Indeed, in an article which focussed on Cicero’s era, Urch (1929: 94) confidently observed that, “The
governors were invariably familiar with the law and procedure of the courts at Rome, as a result of actual
experience as presidents of those courts.” More recently Ando (2011: 10-11) has suggested that, “Roman
magistrates, schooled in Roman law and culture and alien, as it were, to the local cultures that they governed,
would have turned quickly to the familiar over against the foreign.”

19 Keil and Maresch (1960) no.8, Il. 8-10. See Kantor (2009: 250-255) for comments.

720 Brunt (1975: 132-136).

721 Richardson (1976: 34). See above comments on the lex provinciae (pp. 233-234).
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The governor had a consilium, whose members were normally picked by him and could
advise him when making decisions.”?? The evidence for the composition of such consilia
is sparse and, indeed, probably varied from province to province.”? The level of legal
expertise on the consilium will therefore likewise have differed. Paul Weaver’s analysis of
the available evidence suggests that members were often relatively young and of low status
(though were Roman citizens)’?* — this does not necessarily lend itself to the theory that
consilia always provided a wealth of legal experience.’?® To take one example: in a papyrus
from Egypt that preserves the court records of three decisions of the prefect Sulpicius
Similis (late second century C.E.), Similis is said to have consulted both a legal expert and

his advisors.”?® This suggests that additional legal advice was needed besides the consilium

and indeed that the €€nyooduevog tovg véuoug was not included among the consilium

members. As such, consilia may not always have been a source of specific advice on points

of law.

As suggested by this papyrus, however, there were others who could provide such

expertise. The consultation of legal experts, or vouikoi, is fairly well attested in the

Egyptian papyri and was seemingly normal practice.”?” Brunt suggests that these were

722 See Weaver (2002) on the composition of consilia. It seems that governors were expected to consult their
consilia: one of the points of censure against Piso in his trial for the murder of Germanicus is that he had
condemned people to death without consulting his consilium (senatus consulta de Cn. Pisone patre, Il. 49-
51. The text is published in Eck, Caballos, and Fernandez (1996) and an English translation may be found in
Griffin (1997: 250-253)).

723 Hadrian is reported to have included jurists on his consilum, instead of just friends and staff-members
(Historia Augusta XVII1 1). The fact that this inclusion was noted mayt imply that it was an unusual step.
724 \Weaver (2002: 51-59).

25 Although, conversely, see Kantor (2013a: 150-152) on the young age of certain legal practitioners in
Roman Phrygia — youth did not necessarily equate to a lack of legal knowledge.

726 P, Oxy. XLII 3015, . 8-11: “Sulpicius Similis, after talking with his advisers and referring the case to

Artemidorus the interpreter of the laws ...” (ZovA(rikiog) Tiphg mtubdpevog Apteptdwpov tod e€nyovpévou
1o[0g] vépoug mepl Tod mpdypatog kai cuvAaifoag toig cup[BlodAoig). Text and translation (slightly
adapted) from Parsons (1974).

727 See n. 423 and n. 726 for examples. See Kantor (2009) more generally for the argument that these advisors
and legal literature played a large role in transmitting knowledge of law in Asia Minor.
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mainly consulted about local law, in earlier instances at least, and did not supplement the

728

Roman officials’ knowledge of Roman law:"*° in fact, we do have examples of vouikoi

being consulted on Roman law.”?® In any case, as previously suggested, consultation about
local law implies interest in it. This did not mean that governors were guaranteed to judge
in accordance with local custom, but it suggests that it was taken into account when they

were coming to their decisions.

Aside from consulting people, Roman officials also seem to have had frequent recourse to
documents.” Indeed, Pliny often refers to documentation in his correspondence: in the
case of the foundlings, for example, he claims that, before consulting Trajan, he has heard
the rulings of previous emperors read out in court and has searched for those relevant to
Bithynia.”*' Furthermore, litigants often bring documents to him: the case of Flavius
Archippus is a particularly nice example of this. Archippus was a philosopher who claimed
the right of being excused from acting as a juror due to his profession. He was then accused
of having escaped when he was previously tried and condemned for forgery. His
sentencing by the proconsul Velius Paullus was read out. In response, Archippus produced
a petition to Domitian, honorific letters from the latter, a decree of the Prusensians, a letter

from Trajan, and an edict and letter from Nerva confirming Domitian’s grants to him. Some

28 Brunt (1975: 134): “The papyri show prefects under Vespasian and Trajan discussing their judgements
with vouikoi, but in the earlier instances the lawyers are Greeks concerned with local laws — the prefects
appear to be entirely dependent on them for knowledge of what these laws prescribe — and in the last the
issue is elementary.”

29 For example, BGU 11 388 (= M. Chr. 91) (late second or early third century C.E.). See n. 423 for further
discussion.

730 For an overview of the use of tabulae and other documents in Roman courts, see Meyer (2004: 216-249).
781 Pliny, Epistulae X. 65: “I have heard the orders of your predecessors read in court, but was unable to find
either a particular case or a general rule which could apply to Bithynia” (in qua ego auditis constitutionibus
principum, quia nihil inveniebam aut proprium aut universale, quod ad Bithynos referretur). Trajan, in turn,
claims to have examined the archives in Rome on the subject (X. 66). Pliny also expressed concern that the
documents in question are badly copied and might be forgeries; this seems to reinforce the idea that governors
placed great store in documents, to the extent that Pliny wished to check their authenticity. See also Epistulae
X. 72 for another case in which Pliny seems to have consulted archives and, indeed, Trajan requests a copy
of a decree under discussion (X. 73).
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of these are included in Pliny’s letter to Trajan. All this amounts to a large amount of
documentation supplied both by the prosecution and by Archippus in order to support his
case.”® While such paperwork is not always included in Pliny’s letters to Trajan, this
presentation of supporting paperwork by the litigants is not unusual. And whilst in this
instance Pliny referred the matter, Trajan, in his response, seems to have based his decision
on an interpretation of the documents supplied. It therefore appears that such
documentation could be extremely useful to a Roman official in making decisions, even to

the ultimate judge — the emperor himself.

This is supported by the papyrological evidence. Both Herbert Jolowicz and Ranon Katzoff
have made compelling cases for the importance of precedents in the Egyptian papyri,
which the latter observes are usually cited as part of a “law and application” pattern.”3 The

manner in which these precedents were cited often amounts to the inclusion of records of

previous decisions, petitions or even the opinions of vouikoi. The Dionysia papyrus is,

once again, a lovely example of this, where, as discussed above, Dionysia is careful to
collect previous decisions that support her case and include these in her petition. Although
we do not know how her own case turned out, we can make certain inferences from when
the original decision of the prefect T. Flavius Titianus was cited in the subsequent case
heard by Paconius Felix in 134 C.E. This was brought forth by the advocates for Heron
(the husband), when his wife’s father was trying to invoke the Egyptian law and remove
his daughter from her husband. Felix, upon hearing the law, decides in Heron’s favour and

explicitly states that this is in accordance with the decision of Titianus.”* This means that

32 Pliny, Epistulae X. 58. Trajan’s response, Epistulae X. 60, is in favour of Archippus.

733 Jolowicz (1937) and Katzoff (1972). See also Anagnostou-Canas (2004) and Metzger (2004: passim but
especially 250-260) for an overview of previous scholarship.

34 P, Oxy. Il 237, col. vii, I. 37.
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the documentation brought forth by Heron’s advocates had some effect on how the

judgement was made. Such documentation did not have to be limited to past decisions: it

could, for example, include the opinions of vouikoi. The point, however, is that judges

seem to have used, and even heavily relied upon, the information presented to them in

making their decisions.’®

This information could, however, be conflicting. P. Mich. Inv. No. 148, another papyrus

from Egypt, dated to the late second or early third century, includes on the verso a series

of three vmouvnuatiopot which relate to the purchase-rights of partners when a piece of

jointly-held property was sold.”® These appear to cite conflicting rules: we have statements
to the effect that the seller must grant the first right of refusal to partners; that he is allowed
to sell to whomever he so wishes; and finally that he must sell to partners. The most

interesting pieces of evidence from this papyrus, however, concern how judges should deal
with such conflicting precedents. In one of the Vmouvnuaticuoi, both the advocate for the
plaintiff and the judge himself attach great importance to a recent decision made by a

higher official. As Herbert Youtie has observed, “There [is] thus evidence that a recent

precedent set by a high official might be greatly welcomed, especially when earlier

35 Unfortunately, as in the case of Dionysia, we do not often have a record of these decisions or, when we
do, the judgement alone is recorded without any reasons for it, which judges were by no means obliged to
provide. This limits our ability to assess how they interpreted such documents. For example, in P. Ryl. 11 76
(late second century) an offer is made to read out precedents, yet no decision on the case is recorded; thus,
we can say little about the effect of such citations. We know a little more for Sel. Pap. 11 260 (173 C.E. (?)),

in which copies of prior decisions are included; this petition was indeed approved by the émotpdtnyog but
no reason for his decision was given. Similarly, the precedent that Apollonarion cited in P. Oxy. VI 899 (=
W. Chr. 361) (200 C.E.) in order to gain an exemption from cultivating crown land seems to have had a
favourable effect; we may infer this from the fact that the Siownztrig, to whom the papyrus was addressed,

agreed to pass it on to the acting otpatnydg rather than dismissing it outright (cf. Katzoff’s (1972: 268-269)
discussion of this papyrus). Thus, though our information is limited, documents do seem to have had an
impact on certain judges.

73 Youtie (1977: 126) is clear on the nature of these records: “These documents were of course intended to
assist a judge in arriving at a decision favourable to an advocate’s clients; they are offered as precedents
supporting the desired judgement.”
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judgements, as could be expected, were not uniform.”’”®” Furthermore, in the final

Unouvnuatiopdg, we find specific guidelines for dealing with such conflicting precedents.

These were requested by Apollonius from the prefect Mamertinus (133-137 C.E.).
Apollonius was advised to follow the majority of the precedents.’”*® This seems, indeed, a
sensible course that may even have been something of a default for judges without similar
instructions from a superior. The point remains, then, that presenting relevant information
— and apparently as much of it as possible — was vital in swaying a judge one way or

another.

The time-pressures that governors faced offer further support for this hypothesis. P. Oxy.
XVI1 2131, a petition from an Oxyrhynchite that was submitted at an assize session in 207
C.E., has the file number 1009, suggesting a huge number of cases. Another papyrus from
209 C.E. records that a prefect in the Arsinoite nome received 1804 petitions in a three day
period.”® Naphtali Lewis calculated that, based upon a ten hour working day, this means
that the petitions were handed in “at a rate of better than one a minute for the entire ten-
hour period.”’° His officials, of course, would have handled the majority of these on the
day, referring to him only those which were particularly unusual or important, though he
and his staff had to answer them subsequently. This still probably leaves an immense
workload and we may wonder how this translated in a newer, perhaps less demanding, but
certainly less well-staffed province like Roman Arabia. Faced with this sheer volume of
work, it is doubtful how much careful consideration each case was really given. Governors,

especially those with some legal experience, may have relied on their own knowledge,

87 Youtie (1977: 126).

38 Youtie (1977: 127) points out, however, that an imperial edict trumped all.
¥ P Yalel61,l1.7.

740 |_ewis (1983: 190).
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however limited, to decide cases quickly and therefore made mistakes — both from the

point of view of the litigants, the vouikotl who knew the law better, and indeed from our

own perspective in light of the codified bodies of Roman law we now possess.
Additionally, I would argue that this time-pressure makes it even more likely that the
officials relied on information provided to them by eager petitioners and litigants in order
to make a decision quickly — so precedents and other helpful documents were very

important in influencing this decision-making process.”*!

This in turn also makes it probable that litigants would try to take into account the Romans’
perceived preferences when drawing up their documents — presentation was important.
Even those contracts which provincials did not originally intend to come before his court
might be drawn up with this possibility at the back of their minds. They might need to be
cited in future cases. As such, a Greek or Romanised document would be more
immediately comprehensible to the governor and his staff than one written in an indigenous
language and would probably speed up the potentially long court process. Given the
importance of documentation in court, it made sense to start to factor their preferences into

any documents in case they ever ended up being instrumental in a complaint.

741 Jolowicz (1937: 14) reached a similar conclusion: parties had to produce “authority” because their judges
were not professional lawyers. Ando (2000: 380) argues from the evidence of court proceedings and personal
archives in Egypt that, “Individuals kept such documents because they had faith in the rationality of the
Roman administration. They believed that it would abide by its established rules, whether they liked those
rules or not.” I would suggest that this belief was coupled with a fear of the result had litigants failed to
produce such supporting paperwork; doing so was an attempt to bind and control the Roman officials. As
observed above, there was, however, no guarantee that the Roman official in question would indeed abide
by the rules — this might be a probability but not a certainty. Furthermore, it may be that while such a strong
faith in Roman rationality existed in an older province such as Egypt, it was yet to be so firmly established
in the more recently annexed Roman Arabia.
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General observations

A few points about how governors went about deciding cases emerge from this overview.
First, if petitioners or litigants made an appeal to local custom or law, then judges would
often try to find out about it and take this into account in making a decision. The Digest
passage suggests that, in the absence of statute, they might even do so without an explicit
reference to local tradition. This was not, however, a principle that was uniformly applied
and governors could, if they wished, override local law. Secondly, governors and their
delegates were certainly not experts in indigenous law and their knowledge of Roman law
presumably varied. This means that they could make mistakes, from our point of view at

least, when judged against the codified bodies of Roman law.

The above points, especially when considered alongside the potentially huge workload,
mean that Roman officials probably relied heavily on the information provided to them by
advisors and by the litigants themselves. It was therefore clearly in the interests of
provincials to bear in mind Roman preferences when drawing up their legal documents in
case they ended up before the governor’s eyes. He could still, however, decide to rule
against the precedents or traditions cited by petitioners — this is a crucial point to remember.
There was a large amount of flexibility in the decision-making process and this, of course,
led to uncertainty about how a judge would rule in a particular case. For litigants
considering whether it was worth pursuing a complaint, this meant predicting an outcome

was made rather tricky.

The uncertainty, however, opened up space for negotiation in a courtroom situation. In Ari

Bryen’s words: “When no one is precisely sure what is happening, a space is opened up in
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which provincial populations can assert their own understandings of the system itself, and
how it should work.”"*? The parties themselves, as we have seen in the two archives, did
not have a thoroughgoing knowledge of law. The governor likewise had his own pockets
of knowledge and ignorance. He would therefore assess the competing claims and
understandings of the litigants as and when he was confronted by them in light of his own

knowledge (or lack thereof), advice and interpretations.

Concluding remarks

Roman officials who exercised jurisdiction in the provinces were unlikely to be legal
experts. Even if they had experience in Roman law, this did not make them skilled or
knowledgeable in that of the province in which they operated. They relied on the
documentation presented to them, the advice of others and their own cultural
preconceptions in order to judge cases. This was done almost (though not entirely) on an
ad hoc basis. Sometimes they might take into account local law or circumstance,
sometimes they would disregard it. This made the courtroom a place of uncertainty and
meant that litigants, even with legal advice, would have a hard time predicting the outcome

of their cases.

| am suggesting that this atmosphere of uncertainty, coupled with the cost and
inconvenience of the Roman system, explains the apparent effect of the assizes on the way
cases progressed in Roman Arabia. In this area of the empire, Babatha and her opponents
appear to pursue their own discussions while they simultaneously make use of the Roman

system. They deploy the threat of the governor’s court in negotiations, with a view to

742 Bryen (2012: 801-802).
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intimidating the other party into submission. This was supposed to be effective because,
even if the other party believed they were in the right, they would not necessarily obtain a
favourable judgement from the unpredictable Roman judge. Of course, the same was true
of both sides, but litigants still appear to have employed the Roman process as an
intimidation tactic, presumably hoping that the other side would back down before they

did or before the case actually reached the governor’s court.

The archives do not offer us much in the way of evidence for how Roman officials reacted
to the documents but do provide information on the effect of the presence of the Roman
court system and its officials in Roman Arabia. This chapter has focused primarily on how
this influenced the manner in which cases progressed, both inside and outside this system.
While the provincials did have regular recourse to Roman justice, as has frequently been
observed, their reasons for doing so may have been more complex than they first appear.
They constantly had to allow for the possibility that cases could well end up being judged
by a Roman magistrate, and therefore take into account their preferences in drawing up
their documents, but this did not necessarily stop them trying to avoid this eventuality by
negotiating at the same time. Their use of the Roman courts was therefore probably more

nuanced than straightforward appeal in the hope of eventual judgement.
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Conclusion

The two archives that have formed the basis of this thesis consist of legal and
administrative documents. Yet at the heart of this study is the small community in which
these papyri were produced — two Jewish families and the people, both Jewish and non-
Jewish, with whom they came into contact. Thus, while the documents are legal, my
examination of them has been rather more social and cultural, focussing upon the different
groups and individuals whom we may detect in their composition. To reduce this to its

most fundamental element: this thesis has been about the people behind the papyri.

What has emerged from this is that the law(s) of these documents is not necessarily a
distinct, disembodied entity, and nor can it be analysed as such. How it was understood
was contingent on a number of factors. These include the background and status of those
individuals involved and that which they wished to project. This might vary depending
upon with whom they were dealing and in what particular situation. Further factors were
the attitude of litigants and their advisors to the court they chose to approach and to their
ruling power — which were not necessarily synonymous. Above all, the skills and
knowledge of all involved, from the scribes up to and including the Roman officials, were
key to the way in which law was understood and made to function. This, indeed, makes
the operation of law within this area not just localized and socially-situated but highly
personal. Different perceptions and understandings on the part of all involved may have
clashed and had to be adjusted. A Roman official might have interpreted a document in a
different way from that in which a litigant intended; another official might even have come

to a different conclusion based on his own background, knowledge, advice and
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understanding. This means that in seeking to establish the ‘law of the documents’ we must
narrow our field of vision: the law from whose perspective? And how does this fit with

others’ understanding?

Beyond this, we might perhaps call into question how concerned litigants in Roman Arabia
really were with spheres or systems of law at all. This is not to say that they had no
conception of law as a set of rules — it has become apparent throughout that this was not
the case. Rather, we should carefully consider whether this was really their primary
concern, especially in their litigation. Surely when Babatha demanded more maintenance
for her son or fought over Judah’s property her overriding concern was to win and win
effectively, with the assurance that the terms of her victory would be enforced upon her
opponents.’* So long as she achieved her goals, did it really matter all that much to her

under which legal framework this came to pass?

Yet just because exact legal frameworks may not have been at the forefront of Babatha’s
mind does not mean that this should not matter to us. How people drew upon traditions,
customs and law has, indeed, been of the utmost importance throughout this thesis. And
the point has not been to undermine the previous work on the documents that has sought
to establish the diversity of these traditions, but rather to build upon it and use it in
considering how law functioned on a practical level within this community.
Fundamentally, | have sought to consider how so many and so diverse traditions could

come to be encapsulated within these archives.

43 Cf. Humfress (forthcoming: 19) for a similar interpretation of the conflict documented in the Dionysia
papyrus.

255



Indeed, these archives are something of a boon to us for such a perception-based,
individual-orientated study of the operation of law in a new Roman province. Here, | have
attempted to give a impression of what life in such a newly established province may have
looked like and how law functioned in this small community within the empire. The
specificity of this inquiry should not be under-emphasised — this is a small study of a
particular community and of course cannot be taken as representative of every village in
every province from Roman Britain to Roman Egypt. But equally its wider relevance
should not be overlooked. There is no reason to think that Babatha, Salome Komaise and
their fellows were especially unusual. Their legal lives can serve as a comparison for
elsewhere and the experience of their community can be added to the increasingly nuanced
picture that we have of the process of ‘provincialization’ and the operation of law within

the Roman Empire.

Furthermore, we should not overlook the fact that these are two Jewish families. Indeed,
to a certain extent, it can be easy to do so. Babatha’s ketubba, a few Jewish Aramaic
documents, the nomenclature of many of the principals and Jesus’ designation as a Jew are
all obvious in their import, but otherwise the Jewish nature of this community is not always
immediately evident in the documents. This makes them no less Jewish,”** and in fact
means that the archives provide a window into a further aspect of the ancient world: the
lives of Jews, on the border with Judaea, in the inter-revolt period. Furthermore, these were
Jews who would be caught up, in one way or another, in the Bar Kokhba revolt. Yet neither
this revolt nor that in the diaspora (115-117 C.E.) are evident in the archives, no portents

of doom or even discrimination loom. Good relations between Jews and non-Jews seem to

744 Nor are they Hellenized Jews: see comments by Cotton (1993a: 101) and (1997c: 267). See also Cotton
(1998b: 172): these Jews did not constitute a “fringe group” and were “representative of Jewish society as a
whole” in this period.
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be in evidence, both with respect to the non-Jews in the local community and to the Roman
administration. As far as we can tell, these two families seem fully active in the life of the
province and take full advantage of the range of legal options open to them, whether from

enthusiasm, necessity or a combination of the two.

To conclude, then: within the limits of the scope of this thesis also lie its strengths. Such a
small-scale study is, of course, restricted in how representative it can be. But it does also
allow for a different understanding of the function of law in a community — what we have
here is an opportunity to write a history that emphasises attitudes and approaches to the
law. In undertaking this task, I have laid out a web of perceptions and nuances which
compete and combine to produce a picture of the operation of law in this community which
is extremely nuanced and, at base, thoroughly pragmatic. It is this approach to law that
may perhaps be useful in thinking about the dynamics that we may find elsewhere within

the Roman Empire.
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