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Abstract

Sentencing in England and Wales has evolved in a direction from other common law

countries. Although sentencing problems found in many Western western nations are present,

legislative and judicial responses have been very different. Use of custody rose steeply in the

1990s, and has remained stable around that level in recent years. Crimes of violence and sexual

aggression have, however, attracted increasingly longer sentences. The other principal changes

are a steep increase in indeterminate sentences, now accounting for some 19 percent of the prison

population, and a striking rise in the use of suspended sentences that has reduced the use of

community sentences rather than terms of imprisonment. Net widening has occurred. The

principal distinction between England and most other jurisdictions is that statutorily binding
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guidelines now exist for both magistrates’ and higher courts. Unlike most US guidelines that

assign offenses to levels of seriousness within a single sentencing grid, the English guidelines are

offense specific. offense-specific. The Sentencing Council has also issued “generic” guidelines

applying to all categories of offending. The guidelines have been evolving for over a decade.

Growing but still limited research suggests modest positive effects.

[[q1]]England may reasonably be regarded as the home of sentencing scholarship and research. The

first sentencing text was published in the nineteenth 19th century by an English magistrate (Cox 1877).

Approximately a century later, the first influential modern sentencing texts appeared (Thomas 1970; Cross 1971).

With respect to empirical research on sentencing, over a century ago the statistician Francis Galton published a

remarkably prescient article in the journal Nature. Galton drew attention, for the first time, to the fact that certain

custodial sentence lengths were used by judges very frequently, while others were seldom or never imposed.

Galton argued that the natural human preference for particular numbers “interferes with the orderly distribution

of punishment in conformity with penal deserts” (1895, p. 175). Galton’s insight is remarkable because aside

from discussion of the issue in the philosophical literature, no publication had clearly articulated the principle

of desert-based, proportional sentencing,; the first clear statement of penal desert being the seminal volume

Doing Justice almost a century later (von Hirsch 1976).

During the nineteenth century, numerous writers decried the lack of consistency and proportionality in

sentencing (for a comprehensive discussion, see Radzinowicz and Hood [1979]). Thus one author wrote that

“the mode of fixing the duration of penal restraints is from beginning to end little else than guessing. And how ill

this system of guessing works we have abundant proofs. … Daily daily do there occur cases of extremely trifling

transgressions visited with imprisonment of considerable length; and daily do there occur cases in which the

penalty imposed is so inadequate that the offender, time after time commits new offenses.” (Spencer 1860, p.

65). Crackenthorpe (1900, p. 194) noted that [sentencing] “discrepancies were still more startling when we

turn from first sentences to those that follow after previous convictions. Some judges ignore such convictions

altogether, others treat them as a ground for severely augmenting the subsequent sentence.” (p. 194).

This concern over sentencing disparities led to calls for a more systematic approach to determining

sentence. In fact, the earliest proposals for a sentencing commission, sentencing principles, and guidelines also

emerged in England. A key development was the 1901 “Memorandum on Normal Punishments” prepared by

Lord Alverstone on behalf of the judges of the King’s Bench Division (see Radzinowicz and Hood 1979). This

memorandum contained offense ranges or “normal sentences” for many common offenses.1 For example,
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for cases of indecent assault, the scheme proposed imprisonment for a period of between 1 and 12 months.

Attempted murder in which where life was endangered carried a range of penal servitude for a period of between

7 and 12 years (Report of the Advisory Council on the Penal System 1978, app. Appendix E).

Around the same time, a clear prototype guidelines system foreshadowing the current scheme was published

in 1900 in an article entitled “Can Sentences Be Standardised?” (Crackenthorpe 1900). Crackenthorpe proposed

a sentencing table and guidelines system that would prescribe sentences for common crimes, based upon judicial

practice, and containing “starting points from which the judge would make his reckoning” (p. 114). The system

would not involve “laying down hard-and-fast rules, for … a large discretion would still be left to the judge

who has to try the case” (p. 114). These proposals ultimately foundered, but approximately a century later, a

system along these lines was finally implemented.

More recently, sentencing in England and Wales has evolved in a direction apart from almost all other

common law countries. Although the problems of sentencing found in many Western western nations—penal

populism, a high rate of incarceration, and widespread public perceptions of leniency accompanied by criticism

of the courts—are also present in England,2 the legislative and judicial responses have been different.2 The

principal distinction between England and most other jurisdictions is that statutorily binding guidelines now exist

for both magistrates and higher courts.3 For this reason we pay particular attention to this development.

We explore developments in English sentencing over the period 2003–2015. We begin our discussion

with the passage of the Criminal Justice Act 2003, Criminal Justice Act 2003, the most important sentencing

statute of recent years.4 Our point of departure is an earlier review essay by Ashworth (2001). We address the

following key questions:

• How has the relative use of different sanctions changed over the period, particularly the use

of custody as a sanction?

• To what extent have statutory and nonstatutory influences contributed to these changes in

sentencing practice?

• Has sentencing become more consistent, principled, parsimonious, or transparent?

• Is the use of imprisonment likely to increase or decline in the near future?

Section I of this essay provides background information on sentencing in England and Wales, noting the key

role played by lay magistrates in the lower courts. We then summarize the principal empirical trends regarding

prison admissions and sanctions imposed in the Crown Court and magistrates’ courts over the past decade

(2003–2014). We note the relatively stable use of different punishments (often referred to here as “disposals”),
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but also the dramatic increase in the use of the suspended sentence order since it was amended in 2005. Section II

summarizes critical statutory and policy developments since the Criminal Justice Act 2003 Criminal Justice Act

2003 and notes several reports that which have called for a reduction in the use of custody as a sanction. Section

III discusses the statutory authority that issues sentencing guidelines: the Sentencing Council for England and

Wales. We identify the principal differences between the composition, mandate, and duties of this body and

analogous sentencing commissions in the United States. One important distinction is that the English cCouncil

has no mandate to modify its guidelines to respond to changes in the prison population. Instead, the council

forecasts the impact of each new guideline on the number of prison places, and it is for another authority—the

executive or the legislature—to correct any significant overcrowding in the prison population. This section of the

essay also describes the nature and effects of the definitive sentencing guidelines, the first of which were issued

in 2004 by a previous statutory body, the Sentencing Guidelines Council. Section IV draws some conclusions

about the current state of sentencing in England and Wales.

I. Sentencing Practices in England and Wales

There are two levels of trial court in England and Wales: the Crown Court sits with judge and jury and

adjudicates the more serious cases. Approximately two-thirds of Crown Court cases involve a guilty plea, and

these are dealt with by judge alone—juries play no part in sentencing.5 However, most cases are sentenced in the

magistrates’ courts, where the arrangements are different. While in other common law jurisdictions sentencing

is conducted by professional judges sitting alone or with a jury, the magistrates’ courts in England and Wales

are unique in relying largely on lay adjudicators and sentencers.6 The lay magistracy has existed for over six

centuries, and there are currently approximately 26,000 sitting magistrates. They receive limited training on

appointment, and usually sit in benches of three, assisted by a legally qualified adviser.7 Some magistrates’

courts, particularly in large cities, have a professional district judge District Judge who sits alone.8

The maximum sentence that may be imposed in a magistrates’ court is 6 months’ imprisonment or a total of

12 months’ imprisonment if there are two or more convictions. The importance of the magistrates’ courts is

signaled signalled by the fact that in 2014, fully 93 percent of all offenders sentenced were sentenced at that level

(Ministry of Justice 2015c). All cases begin in a magistrates’ court, which, if it believes that its own sentencing

powers are inadequate, may decline jurisdiction and commit the case to the Crown Court for sentencing.9

Appeals against sentences in the magistrates’ courts are heard in the Crown Court; appeals from the Crown

Court are heard by the Court of Appeal (Criminal Division).
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Another unique characteristic of English sentencing is the more modest role of the prosecutor. Although

specific and robust sentencing submissions from both parties are the norm in common law countries, English

prosecutors generally limit themselves to highlighting the important aggravating circumstances and providing

information that may be useful to the court at sentencing including any relevant guidelines or guideline cases.10

This more circumscribed prosecutorial role is slowly changing. Prosecutors now address the guidelines category

they believe is appropriate to the case at bar, although they stop short of routinely recommending specific

sentences, which as is common practice in North American jurisdictions.

A. Recent Prison Population and Sentencing Trends

The picture of trends emerging from the last 10 years changes depending upon the specific indicator of

severity employed, or the level of court.11 Our general conclusion is that England has experienced a period of

relative stability with respect to sentence severity measured by the immediate custodial rate, although this

generalization is subject to several important qualifications, particularly with respect to sentence lengths and the

number of indeterminate sentences. The principal trends over the past decade include the following:

• The prison population has been reasonably stable in recent years, around the level achieved after its

sharp rise in the previous decade.;

• The number of sentenced cases has declined significantly at both levels of court in recent years.;

• The rate of cases sent to immediate custody or given a fine has been stable.;

• The rate of suspended sentence orders (SSOs) increased significantly, yet most of these orders

appear to have replaced community sentences rather than custodial sentences, leading to

considerable net widening and no significant reduction in the use of immediate custody.;

• The rate of community orders imposed in indictable cases declined significantly in the Crown

Court.court;

• The average custodial sentence length has increased, particularly for violent and sexual offenses.

B. Prison Population Trends12

Between 1993 and 2015, the prison population almost doubled, rising from to 44,200 to 86,000 (Ministry

of Justice 2015b). Over the more recent period covered in this essay (2003–2015), the increase has been less

steep. The principal causes13 of the increase over the 20-year period were harsher sentencing, including higher

custody rates and longer prison sentences; tougher enforcement outcomes for community penalties and prisoners

released on license; and a more serious mix of offenses appearing for sentencing (Ministry of Justice 2013).13
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As of November 2015, the population count was 85,982, approximately the same as a year earlier (85,902). A

further 2,111 prisoners were serving home detention curfews (Ministry of Justice 2015c).

Overall, prisons were functioning as of August 2014 at 112 percent of Certified Normal Accommodation

(CNA). This masks considerable variability: a significant number of institutions are substantially overpopulated.

For example, in August 2014, Wandsworth prison in London housed 1,578 prisoners against a CNA of 843, an

overpopulation of 167 percent (Ministry of Justice 2015c, p. 3). In fully two-thirds of prisons, the number of

prisoners exceeds the CNA. Some of these prisoners are held in overcrowded conditions, with two prisoners in a

cell constructed for one.

C. Sentencing Trends

Across all courts in 2014, a total of 1,215,695 cases were sentenced, a drop of 21 percent from the peak

in 2004 (table 1). The decline in caseload reflects the fall in recorded crime rates over this period, and to

a lesser degree increased use of “out-of-courtout of court” disposals. A different pattern emerges for the two

levels of court: over the decade there was a 26 percent decline in cases sentenced in the magistrates’ courts yet a

13 percent increase in cases sentenced in the Crown Court. The volume of cases has continued to decline in

the magistrates’ courts and for the past 2 years has now been dropping in the Crown Court, where the number

sentenced fell by 16 percent between 2011 and 2013.

Table 1 reveals that the proportionate use of different disposals has changed little over the last decade—at

least when all cases (indictable and summary) sentenced in all courts are considered. Although the volume of all

disposals (except the SSO) suspended sentence order) has declined (to reflect the drop in cases sentenced), the

courts are using the principal sanctions in relatively constant proportions over the years. Fines, for example,

were imposed in 70 percent of cases in 2014, the same percentage as a decade earlier. The proportionate use of

immediate custody was also invariable, accounting for 7 or 8 percent of all cases over the period 2003–2014.

The rate of community orders declined (from 13 percent in 2003 to 9 percent in 2014) but much more markedly

when we consider indictable cases (see below). Figure 1 graphs the use of the principal disposals for indictable

cases14 in all courts over the period 1999–2014.14 Figure 2 presents the use of immediate custody over the same

period for both levels of court.

Variation emerges when trends in the two levels of court are compared. In the Crown Court, the proportion

of sentences involving immediate custody declined from 63 percent of all indictable cases in 1999 to 56 percent

in 2014, and remained stable in the mMagistrates’ court at 4 or 5 percent over the entire decade. This pattern of

penal stability must now be qualified by noting some important shifts in practice.
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D. Decline of Community Orders and Increase in Suspended Sentence Orders

One theme noted in the previous review was the revival of community disposals (Ashworth 2001, pp.

67–72). Ashworth reported that community sentences accounted for 24 percent of sentences for indictable

offenses in 1996, up from 14 percent a decade earlier. This trend has now reversed itself. As can be seen in

[[q2]]table 2, the rate of community sentences for indictable offenses in all courts has declined from a peak of 37

percent in 2005 to 21 percent in 2014. The fall has been particularly striking in the Crown Court: in 2004, 30

percent of disposals in indictable cases involved a community penalty; by 2014 this had fallen to 12 percent

(table 3). Where have these cases gone? One answer lies in the use of the suspended sentence of imprisonment.

The decade witnessed a dramatic increase in the use of the Suspended Sentence Order (SSO), principally in

the Crown Court. [[q3]]Although the SSO has been available to courts since 196715 (Criminal Justice Act 1967,

sec. 39; see Ashworth [2015] for discussion), the disposal was reinvigorated when the Criminal Justice Act

2003 Criminal Justice Act 2003 removed the restriction that this form of custody be imposed only in exceptional

circumstances.16 The anticipated consequence was an increase in the use of SSOs, and so it has proved.

Suspended sentence orders accounted for only 2 percent of Crown Court cases in 2005 but fully 27 percent in

2014 (table 3). The English experience is at odds with developments in other jurisdictions, most notably the

Australian state of Victoria, where the suspended sentence was recently abolished (Freiberg and Moore 2009).

In terms of numbers of cases, 2,055 offenders convicted in 2003 of an indictable offense received a

suspended sentence; by 2014 this figure had risen to almost 40,000 (table 2). In terms of all sentenced cases

the number rose from 2,717 in 2003 to 52,979 in 2014 (table 1).17 Table 4 focuses on the Crown Court and

demonstrates that the increased use of the SSO occurred for all categories of offending.18

In other jurisdictions, the creation (or expansion) of sentences comparable to the suspended sentence has

usually reduced the use of immediate sentences of imprisonment.19 This goal has not been achieved in England.

Table 3 confirms this. As noted, the percentage of indictable cases in the Crown Court receiving an SSO rose from

4 percent in 2005 to 27 percent in 2014 (table 3);, yet the proportionate use of immediate custody was relatively

unchanged, dropping slightly from 60 percent of cases in 2005 to 56 percent in 2014. The Crown Court has

experienced a steady and significant decline in the number of community orders. As seen in table 3, this disposal

accounted for 29 percent of all Crown Court indictable cases in 2005; by 2014 this had declined to 12 percent.

Table 5 highlights the shift from community sentences to the SSO suspended sentence order for violent

offenses in the Crown Court. As can be seen, the proportion of custodial sentences for this category of offending

was stable over the decade. The volume of community sentences imposed for crimes of violence dropped

significantly, from one-third one third of all disposals in 2003 to less than one-tenth one tenth in 2014, while
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suspended sentences rose from 3 percent to 31 percent over the same period. Table 6 presents the same data for

the magistrates’ courts. Once again we see a dramatic increase in the use of suspended sentences—increasing

from less than 1 percent of cases in 2003 to 17 percent in 2014. This was accompanied by an equally dramatic

fall in the use of community sentences, from 61 percent in 2003 to 34 percent in 2014, while the use of

immediate custody increased (table 6).

E. Evidence of “Net Widening”

In light of the fact that an SSO suspended sentence order has the legal status of a term of custody, it is

surprising that the courts appear to be imposing it in cases that which formerly attracted a community order.

Numerous scholars (e.g., Ashworth and Player 2005; Wasik 2014; Ashworth 2015, pp. 318–22; Hedderman and

Barnes 2015) have drawn attention to this example of “up-tariffing,up tariffing” which occurs when a sentence

designed to replace immediate custody (because it is a form of custody) is ultimately applied to less serious cases

(see Morris and Tonry 1990, pp. 156–57). Sparks (1971) and Bottoms (1981) found the same “malfunction” in

the application of the suspended sentence to cases bound for a community sanction, following the introduction of

the suspended sentence in the Criminal Justice Act 1967.Criminal Justice Act 1967.

It is cause for concern that the SSO is being applied to cases that formerly would have attracted a

noncustodial sentence.20 In other jurisdictions when a noninstitutional sentence of custody has been introduced

that which does not involve immediate imprisonment, the statutory framework requires courts to first impose

a sentence of immediate imprisonment and only then to decide whether the sentence may be suspended.21

The guidance from the Sentencing Guidelines Council (2004) advocated this approach. The SGC specified a

three-step methodology that courts should follow before imposing an SSO. First, a court has to find that the

custodial threshold has been passed; second, it has to determine that custody is “unavoidable,” and only then

should it proceed to consider if the sentence may be suspended. Following this logic should ensure that all SSOs

were cases for which immediate custody would otherwise have been imposed.

The statutory provision in England and Wales strongly suggests that suspending a sentence of imprisonment

should take place only once a court has established that the custodial threshold has been passed. The empirical

trends noted here suggest that courts are imposing the SSO suspended sentence order in a way that differs

markedly from what was originally envisaged. They appear to be applying the suspended sentence to the more

serious offenders within the community sentence caseload. In light of these trends, and the consequences for the

prison population, it is surprising that neither the Sentencing Council nor the Court of Appeal has taken steps to

correct what appears to be a clear misapplication of an element of sentencing law. Finally, the precise impact of
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the net widening upon admissions to custody and the size of the prison population remains unquantified because

data on the rate of breach and rate of admission to custody for breach are not currently published.

F. Longer Sentences of Imprisonment

A second important shift in sentencing practices relates to custodial sentence lengths. Table 7 summarizes

the aAverage cCustodial sSentence lLength (ACSL) for both levels of court combined, 2003–2014. As can be

seen, across all offenses there has been an increase in ACSL from 12.6 months at the beginning of the decade

to 15.6 in the most recent year (2014), an increase of approximately one-quarter. one quarter. This reflects

an increase in ACSL for indictable offenses from 15.7 to 18 months, and, in particular, offenses involving

violence and sexual offenses. Table 8 provides ACSL data for the two levels of court, and demonstrates that

the increase in ACSL arises from longer sentence lengths for indictable offenses in the Crown Court; sentence

lengths declined somewhat for all cases sentenced in the magistrates’ courts from 3.0 in 2003 to 2.4 months

in 2014 (table 8). It is worth noting that the ACSL trends underestimate the true increase in time served in

custody since they do not include the significant number of indeterminate (i.e., iIndeterminate sSentences for

pPublic pProtection, (IPP; discussed below) cases.

Increases in sentence lengths were particularly striking for violent and sexual offenses. Table 9 reveals

a 12 percent increase in ACSL for violent offenses and an even more striking 49 percent increase for sexual

offenses over the period. Further research is needed to determine why these offense categories have attracted

greater than average increases. It seems, however, that courts have focused the increased punitiveness on the

more serious crimes of violence. Other serious violent crimes have seen similar increases. For example, the

ACSL for manslaughter rose from 64 months in 2009 to 94.4 in 2014, an increase of 45 percent, and the average

minimum term imposed on offenders convicted of murder rose from 14.5 years in 2004 to 21.2 years in 2014.

These latter changes may have been triggered by the introduction of Schedule 21 of the Criminal Justice Act

2003. This schedule introduced higher starting points for minimum terms for murder and has been criticized

by scholars and the judiciary alike (e.g., Jeremy 2010; Wasik 2014). However, both the Sentencing Council

and the Court of Appeal have taken the view that Parliament’s approach to the minimum sentences for murder

indicates that “crimes which result in death should be treated more seriously and dealt with more severely than

before.”22 Thus sentence levels for manslaughter, and also for attempted murder and causing grievous bodily

harm with intent, have been raised to reflect this (Lord Phillips 2007).
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II. Sentencing Policy Developments, 2003–2015

The Criminal Justice Act 2003 reaffirmed a number of existing sentencing provisions, and introduced a

raft of changes. The objectives of sentencing were placed on a statutory footing for the first time, and guidance

was provided regarding the use of prior convictions (see von Hirsch and Roberts 2004; Ashworth and Player

2005; Ashworth 2015). The 2003 act Act also established seriousness thresholds for the use of custodial

sentences. Specifically, a sentencing court should impose custody only when no other sanction adequately

reflects the seriousness of the crime (sec. 152 [2]).23 In addition, when imposing a term of custody, the court

should employ the shortest period that is commensurate with the gravity of the offense (sec. 153 [2]).24 The

extent to which these various statutory provisions are applied in practice remains an open question. Since 2003, a

number of academics have argued that the custodial threshold is too easily crossed, too subjective, and in

need of tightening (e.g., Padfield 2011).

The pace of change in sentencing legislation in England and Wales has been relentless over the last 12

years, as in the previous decade. Many of the changes have been designed to “toughen up” sentencing, and

largely for political reasons, but that is by no means the whole story. Brief mention can be made here of four

major policy developments or themes:

• tThe introduction of a new form of indeterminate sentence (“imprisonment for public protection,”

or IPP) that was applied overextensively over-extensively and swelled the prison population

unexpectedly between 2005 and 2008, before a legislative retreat in 2008 and, ultimately, the

abolition of IPP in 2012;

• tThe reshaping re-shaping of community sentences, and changing attitudes to breach of those

sentences;

• tThe reform of the legal structure for the sentencing of youths in 2008, leading to a substantial

reduction in the use of formal interventions and of custody for young offenders;

• aA continuing refusal of governments to engage with—or even acknowledge—the

recommendations made by independent inquiries enquiries into criminal justice, particularly in

relation to the use of imprisonment.

A. New Indeterminate Sentence: The IPP

In 2002 the government set out to ensure “that the public are adequately protected from those offenders

whose [[q4]]offense do not currently attract a maximum penalty of life imprisonment but who are nevertheless

assessed as dangerous” (Home Office 2002[[q5]], para. 5.41). The 2003 aAct introduced a mandatory
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indeterminate sentence (IPP) for offenders convicted of one of 153 offenses (some with maximum sentences as

low as 5 or 3 years) who were presumed dangerous if they had a previous conviction for another such offense.

Several thousand offenders were placed on IPP sentences, even in cases in which where the minimum term

(commensurate with the seriousness of their offense) was as low as 2 years or even 1 year.

By 2008 the government recognized that indeterminate sentences were being significantly

overusedover-used—creating injustice to offenders and unexpected strain on the prisons—and IPP was amended

so as to make it discretionary rather than mandatory (see Jacobson and Hough 2010). The coalition government

accepted that IPP was a mistaken policy, and it was abolished in 2012 and replaced by a much narrower

provision.25 However, some 4,600 offenders remain in prison on indeterminate sentences,26 unable to persuade

the Parole Board that they are suitable for release,26 and the European Court of Human Rights has held that

their continued detention is not lawful.27

B. Reshaping Re-Shaping Community Sentences

The government stated in 2002 that it wished to promote the wider use of community sentences, while

making them tougher so as to increase the confidence of courts and the public. The Criminal Justice Act 2003

abolished distinct orders such as the probation order and the community service order in favor of a generic

community sentence, with a range of 12 possible requirements (now increased to 15; Ashworth 2015, pp. 359–70)

including unpaid work, curfew, drug treatment, and so on. Courts were empowered to impose the requirements

appropriate in each case. The 2003 aAct also toughened the provisions regulating judicial response to breach of a

community order, with courts required to impose imprisonment if the breach is “willful and persistent.”

Whether these changes would have led to greater use of community sentences was never tested as such,

because, as explained in Ssection I, the 2003 aAct also reintroduced re-introduced the suspended sentence and

courts have preferred to make extensive use of it. In 2012, it was accepted that courts need greater flexibility

when dealing with breach of a community sentence, and courts now have a wider range of options in response

to breach. While there are good local initiatives in community sentences, courts seem to prefer the “bite” of a

suspended sentence combined with one or more requirements, and it remains difficult to persuade courts to make

significantly greater use of community sentences—as can be seen from the sentencing statistics summarized

earlier.
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C. Reform of Youth Sentencing

Youth court sentencing may be seen as one of the success stories of English sentencing and carries lessons

for sentencing at the adult level. Largely owing due to the work of the Youth Justice Board and its local agencies,

the youth justice system in England and Wales has been substantially reoriented re-oriented in the last decade.

The principal legislative changes were made by the Criminal Justice and Immigration Act 2008: Criminal

Justice and Immigration Act 2008: the referral order (referring the offender to a community-based Youth

Offender Panel to consider the young offender’s needs and how best to respond to them) was reinforced; for

more serious offenders a youth rehabilitation order was introduced, with the requirements dependent on risks

and needs, and for the most serious offenders, a youth rehabilitation order with intensive supervision and

surveillance was introduced. Custodial sentences of detention and training remain for very serious offenders, but

the court may not impose custody unless it is satisfied that the offender cannot properly be dealt with by a youth

rehabilitation order. These legislative changes, reinforced by sentencing guidelines (Sentencing Guidelines

Council 2009), succeeded in enhancing trends that had started a few years earlier. Thus the number of youths

receiving their first caution28 or conviction exceeded 100,000 in the years 2005, 2006, and 2007, but had fallen

spectacularly to 23,000 by 2013–14 (Youth Justice Board 2014).28 The number of youths in custody stood at

3,200 in 2002, but had declined to 1,056 by 2015.

The Youth Justice Board had targeted localities with high custody rates, and appears to have been successful

in promoting alternative approaches (through restorative justice initiatives and new schemes for unpaid

community work). The guidelines on the sentencing of youths (Sentencing Guidelines Council 2009) were used

in training magistrates, and this may have assisted changes in practice. Although there remain concerns, such as

the high reconviction rate of young offenders released from custody, this aspect of the English sentencing system

has demonstrated that community sentences can be deployed successfully in place of many custodial sentences.

D. Independent Reports Critiquing the Use of Imprisonment

We noted that the prison population in England and Wales doubled between 1993 and 2003. The resultant

imprisonment rate is much higher than those in Germany, the Nordic countries, France, and Italy (see Sec. V.B

below).29 A review commissioned by the then government from Lord Carter (2007) recommended measures

to reduce the use of custody (discussed below), but this part of his report was not adopted. The report of an

independent inquiry into “English Prisons Today,” sponsored by the Howard League, advocated greater “justice

reinvestment” and more sparing use of custody (Howard League for Penal Reform 2010). A subsequent

independent inquiry by the British Academy sets out a strong moral and political case against the current
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high use of imprisonment, and argues for changes in the sentencing structure to reduce the reliance on prison

sentences (British Academy 2014).

These well-reasoned reports, which rely considerably on comparisons with other European sentencing

systems, have elicited no formal response from any government. Even where governments have taken notice of

independent reports, such as Baroness Corston’s (2007) report on women in the criminal justice system, progress

has been desperately slow: the number of women in English prisons trebled between 1992 (1,500) and 2002

(4,500), before falling back only slightly to 4,200 in 2012 (see also (on Scotland,: see Angiolini [2012]). A

review by the House of Commons Justice Committee (2013) found that most of the Corston recommendations

had not been implemented.

One significant argument has been that penal policy should be removed from the political arena and placed

in the hands of an independent body, following the transfer of major elements of British fiscal policy to an

independent Monetary Policy Committee (Lacey 2008; British Academy 2014). No government has shown

any enthusiasm for losing its power over sentencing policy, perhaps believing that greater penal severity is a

vote-winning policy (cf. the surveys of public opinion by Hough and Roberts [2012] showing a more nuanced

set of attitudes).

III. Origin and Impact of the Sentencing Guidelines

The most striking development in English sentencing since Ashworth (2001) was published is the inception

and evolution of guidelines. The only guidelines at the time of the earlier review were voluntary guidelines

published by the Magistrates’ Association and occasional guideline judgments handed down by the Court of

Appeal (Ashworth and Roberts 2013a, pp. 3–5). Since then, guidelines for most common offenses have been

developed and now apply to both levels of court. In addition there is now a body of empirical literature on the

effects of the guidelines. For these reasons, the experience in this country carries important lessons for other

countries contemplating introducing some form of guidelines.

Parliament created the Sentencing Advisory Panel in 1998, its principal role being to give advice to the

Court of Appeal, having conducted a public and professional consultation on proposed guidelines. The Court of

Appeal would then decide whether to adopt these guidelines in whole or in part, and would incorporate them

into a judgment of the court. Guideline judgments were issued for offenses such as burglary, handling stolen

goods, and child pornography (Ashworth and Wasik 2010). However, following a major report on sentencing

(Home Office for Penal Reform 2001), the Criminal Justice Act 2003 established the Sentencing Guidelines

Council, (SGC), with a judicial majority, to receive advice from the Sentencing Advisory Panel and to issue
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definitive guidelines. The SGC was itself required to consult the mMinister of jJustice and the relevant House of

Commons committee on its draft proposals—a democratic input into the process, although the SGC retained

power over the final contents of the guidelines.

A substantial number of definitive guidelines on topics such as sexual offenses, general principles, and

youth sentencing were created during this period (see Ashworth 2006; Ashworth and Wasik 2010; Roberts 2012,;

2015; Ashworth and Roberts 2013b; Wasik 2014).

In 2010, sentencing entered a new era. The Coroners and Justice Act 2009 Coroners and Justice Act

2009 had introduced important changes. These may be traced to two significant developments. The first was

the review of the use of imprisonment in response to the high and rising prison population (Carter 2007). In

2007, Lord Carter recommended that the government “immediately implement a package of measures that

could moderate the demand for custody” (p. 3).30 The second development was the creation of the Sentencing

Commission Working Group (SCWG). The SCWG reviewed sentencing guidelines in other jurisdictions

and issued a public consultation document that attracted considerable response from the judiciary and other

stakeholders (Jacobson, Roberts, and Hough 2008; Sentencing Commission Working Group 2008).

A consensus emerged from respondents that a grid-based guidelines system such as that found in several

US jurisdictions was not appropriate for England and Wales. Instead of such a scheme, the SCWG Working

Group recommended a revamp of the current arrangements. Both the Carter report and the rReport of the SCWG

Working Group stressed the need for more accurate predictions of the prison population. Greater accuracy, it was

argued, could be achieved if the government were better able to predict the use of sentences of imprisonment by

the courts. This could be achieved by ensuring a tighter fit between the guidelines and judicial practice. These

two reports spawned the Coroners and Justice Act 2009. This legislation introduced a number of changes to the

sentencing guidelines.

A. The Sentencing Council and Its Guidelines

The aAct created a new statutory body—the Sentencing Council for England and Wales—to replace the

previous two organizations.31 The new cCouncil retains a judicial majority among its 14 members. Before being

replaced by the Sentencing Council in 2010, the Sentencing Guidelines Council had issued definitive guidelines

for a range of offenses. These guidelines remain in force until such time as the Sentencing Council revises and

reissues re-issues them—a task that will take several years to complete. In the meantime, the new council has

issued a number of guidelines. The first such guideline relating to assault offenses was issued in March 2011.

Since then the council has issued other offense-specific guidelines32—following a slightly different model—as
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well as “generic” guidelines relating to sentencing in multiple conviction cases and allocation decisions.32

[[q6]]In 2015, the cCouncil will issue a guideline to replace the existing guideline relating to sentence reductions

for a guilty plea.

The English guidelines require a sentencing court to follow a clear methodology in determining sentence.

For example, when sentencing an offender convicted of one of the assault offenses, a court should work through

nine steps to arrive at a final sentence. Thus, under the definitive guideline for cCausing gGrievous bBodily

hHarm, the first task (at step one) is to determine which of the three levels of seriousness is appropriate for the

case appearing for sentence. The court must take into account an exhaustive list of the principal elements of

the case appearing for sentencing—for example, the degree of premeditation and whether a vulnerable victim

was deliberately targeted—to determine which of the three ranges is most appropriate.33 Thus the most serious

cases that which involve greater harm and higher culpability will fall into the category with the longest sentence

length range (9–16 years).34

Once a court has determined the appropriate category range, it employs the starting point sentence within the

range as a point of departure. For the most serious category, the starting point—from which a court will calculate

a provisional sentence—is 12 years’ custody. The second step involves adjusting the sentence within the chosen

range by considering other factors deemed less important, such as previous convictions and personal mitigation.

Having completed this step, the court then follows seven other steps to determine the final sentence. For example,

step four requires a court to take into account whether and when the offender entered a guilty plea.[[q7]]35

B. The Statutory Compliance Requirement

Across many US guidelines, courts have to find “substantial and compelling” reasons to depart from the

guidelines range. In England, the statutory compliance requirement is rather different, and was amended as part

of the most recent reforms. The Coroners and Justice Act 2009 amended the duty of a court to comply with

the guidelines. Under the previous regime the statute stated that courts “must have regard” to any relevant

guidelines. SectionS. 125 of the new aAct states that “(1) Every court: (a) must, in sentencing an offender,

follow any sentencing guidelines which are relevant to the offender’s case, and (b) must, in exercising any other

function relating to the sentencing of offenders, follow any sentencing guidelines which are relevant to the

exercise of that function, unless the court is satisfied that it would be contrary to the interests of justice to do so.”

This amended language tightened the compliance requirement on courts. However, in the process of legislative

review, the requirement was softened by Parliament inserting clarification about the nature of a departure.
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Courts may exercise their discretion in three important ways under the guidelines. First, although step one

requires a court to identify an offense category and then apply that category’s range, the guideline notes that

courts may “move outside the category range” if they believe it is justified by the presence of a significant

number of aggravating or mitigating factors. The New Zealand guidelines, in contrast, require the court that has

chosen a range to remain within that range.

Second, having settled on a final sentence, a court is not bound to remain within the category range of the

offense but only the much wider total guideline range. For example, consider the offense of assault occasioning

actual causing bodily harm. If a court decides at step one that the case falls into the intermediate category of

seriousness, it begins to work within a range running from a community order to 51 weeks’ custody. However,

for the purposes of complying with the statute, the court may impose any sentence within the total offense range

that which is much wider (from a fine to 3 three years’ imprisonment; (see Ashworth 2010; Roberts 2012).

Finally, a court may elect to depart from the guideline entirely if it decides that it would be contrary to the

interests of justice to follow the guideline. The consequence is that courts have considerable discretion within the

guideline ranges, as well as the ability to impose a sentence outside the range, if following the guideline would

be contrary to the interests of justice.36

The critical issue for present purposes is the relationship between the English guidelines and sentencing

patterns, in particular the use of custody.

C. Relationship between Use of Custody and Sentencing Guidelines

Although the English council may be distinguished from its US counterparts on a number of dimensions, the

principal distinguishing characteristic concerns its mandate. Many US states direct their sentencing commissions

to monitor sentencing practices and to adjust the guidelines in response to key changes, —for example, in the

size of the prison population. Frase (2005) observes that the Minnesota guidelines “were not expected simply

to model and perpetuate past judicial decisions. … The the new guidelines were thus intended to be norm

changing, not simply norm-reinforcing” (p. 146). Minnesota’s was the first commission to take prison capacity

and existing correctional resources into account when determining and revising guidelines (see Frase 2005).

The Minnesota Commission was enabled to make policy decisions as well as to promote more consistent

sentencing outcomes within the existing policy framework.

No such authority was conferred upon the Sentencing Council of for England and Wales. The SCWG

Sentencing Commission Working Group created to explore the relationship between the guidelines and prison

capacity ultimately rejected any link between the two. The SCWG concluded that: “it is not practicable to
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impose a duty [on the Sentencing Guidelines] authority to … fit within current and reasonably foreseeable

capacity” (2008, p. 28). This feature of the English guidelines has important consequences for the use of custody

as a sanction. As seen in the empirical trends summarized in Ssection I, the guidelines have not constrained the

use of custody as a sanction, nor yet nor has their onset been associated with any generalized37 escalation in

severity.37 While sentence lengths have increased for indictable offenses in the Crown Court (particularly for

violent and sexual offenses), this appears unrelated to the guidelines, per se.

This outcome is unsurprising. In issuing guidance to courts, the Sentencing Council attempts to reproduce

current judicial practice; the point of departure when devising or revising a guideline is existing practice38 as

revealed by sentencing statistics, reported judgements, and transcript analyses.38 This point is confirmed by the

cCouncil’s resource impact assessments that are conducted prior to the development of each guideline. These

assessments generally predict that the impact of the proposed guideline is neutral with respect to the number of

prison places, exactly what one would expect if the guideline is based on existing practice (see, e.g., for example,

Sentencing Council 2014b). The guidelines are designed to have no impact on the prison population, and this is

generally borne out in practice. The one exception to this is the assault guideline. A recent evaluation published

by the Sentencing Council (2015b) revealed that for one assault offense offence (actual bodily harm) ABH) the

introduction of the guideline had triggered a significant increase in sentence severity.39

The council has departed from established practice in only two examples, when current trends were

regarded as being disproportionate. For example, in its drug offenses guideline the council recommends shorter

sentence lengths for drug mules than would have been the case had it followed existing judicial practice. In

general, however, the council’s guidelines would appear to have been neutral with respect to the use of custody

as a sanction, neither promoting nor discouraging courts from imposing custodial sentences.

Two explanations may be offered for the council’s conservative policy regarding the use of custody. First,

as a primarily judicial body, there is an understandable reluctance to engage with issues of sentencing policy;40

reducing the use of custody is seen by the judiciary as a matter left to the elected legislature to resolve. Indeed,

other constituencies may also feel it is inappropriate for an unelected body to reduce (or inflate) custody rates

or sentence lengths unless these changes are grounded in a principled or empirically derived justification. The

English guidelines are designed to promote a “consistent approach to sentencing.” Second, as noted, the mandate

of the council contains no specific directive to consider the size of the prison estate when devising its guidelines,

nor to address racial or other disparities. Although we shall later note one statutory duty that which could justify

consideration of the cost-effectiveness cost effectiveness of different disposals—with consequences for the
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size of the prison population—the council has developed its guidelines thus far without regard to the prison

population, although it has produced impact projections each time it has produced a guideline.41

One response to the question “why have the English guidelines not constrained the use of custody as a

sanction, or promoted the use of alternatives to imprisonment?” might therefore be: “Because the guidelines

were not created with such objectives in mind.” Yet there is a clear danger to the council’s noninterventionist

approach. By adopting judicial practice as the basis for its guidelines, the council not only fails to implement a

more parsimonious approach to imprisonment;42 it also institutionalizes current judicial practice, for better or

worse.42 If we assume, for the purposes of argument, that the recent increase in custody for sexual and violent

offenses (e.g., table 7) was not caused by any changes in the seriousness of cases coming before the courts nor

prevented by the guidelines, then the shift will eventually be institutionalized by the council in its guidelines.

The statutory duties of the council do not preclude a more interventionist approach to sentencing practices,

including shaping the use of custody as a sanction. For example, section s. 120 (11) of the Coroners and Justice

Act 2009 directs that when exercising its functions relating to reviewing guidelines, the cCouncil “must have

regard to” a series of considerations, one of which (e) is “the cost of different sentences and their relative

effectiveness in preventing reoffending.” The council might draw upon this statutory duty to justify promoting

the use of alternative sanctions, particularly as a substitute for short prison sentences.

The council could issue a generic guideline to guide courts with respect to the use of immediate custody

and suspended sentences or, more directly, replace short prison sentences with community orders in some

of its offense-specific guidelines.43 If the council were to accept that community orders represent a clearly

more cost-effective punishment than, say, a 2-month prison term, it might adjust its guidelines accordingly.

Substituting the community penalty for prison would be undertaken not in pursuit of a policy goal to reduce

the size of the prison population, but in recognition that short prison terms represent a more expensive way of

achieving the statutory objectives of sentencing. To date, the council has declined to pursue such a policy

change. Another approach would involve reacting to any upward or downward drift in sentencing practices. If a

change was detected—for example, the striking increase in sentence length for sexual offenses—the council

might determine if the shift was attributable to case characteristics or some legislative intervention such as a

change in the maximum penalty. In the absence of Absent a legitimate cause such as these, the council could

issue guidance for the offenses affected by the change. Without such monitoring, the overall proportionality of

the sentencing process may be undermined.

In the event, the council has declined to adopt these strategies, although academic commentators and a

recent report funded by the British Academy have urged the cCouncil to “take a fresh look at its statutory duties
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and powers in relation to the costs and effectiveness of different forms of sentence” (British Academy 2014, p.

106). Without Absent a more directive statute—one responsive to the size of the prison population or to the

relative costs of imprisonment—the council is unlikely to change course.

Barely a year after the creation of the council in 2010, England experienced a rare but not unprecedented

wave of social disorder. Riots erupted in a number of cities over the course of three nights in August 2011. In

addition to a small number of extremely serious crimes, each affected city witnessed large numbers of offenders,

primarily young adults, taking advantage of the disorder (Lewis 2011). The consequence was a sudden wave

of expeditious prosecutions, most of which were for minor commercial burglary, as the offenders had stolen

from looted or abandoned shops. The resulting sentencing was exemplary in severity; in some court locations

the custody rate for commercial burglary doubled, and sentence lengths were significantly longer than those

imposed prior to the riots.44

The sudden wave of prosecutions caused a short-term spike in the prison population. The riot prosecutions

demonstrated both the limitations on the ability of the council to react expeditiously to a sentencing problem,

and as well as the need for comprehensive guidelines. Since the council is required to conduct a protracted

consultation on any proposed guideline, issuing timely guidance for courts on the question of how to sentence

offenses committed during such a period was impossible. Instead the Court of Appeal issued judgments that

upheld strikingly harsher sentences in order to deter future cases.45 These judgments meant that offenders

sentenced for riot-related offenses paid a much higher and quite unexpected premium for their offending. The

council subsequently added the factor “offense committed during a period of social disorder” to all its subsequent

guidelines, beginning with the burglary offenses guideline issued in 2012. The English riots illustrate the need

for a sentencing guidelines authority to be able to respond immediately to such events, in order to preserve the

principles that undermine sentencing and the sentencing guidelines.

D. Effects of Guidelines on Consistency of Outcome and Application

It is too soon to draw definitive conclusions about the effects of the guidelines on consistency and

proportionality because the guidelines have been in place for a relatively short period and the evaluation research

is limited. It takes a considerable amount of time to develop a guideline, issue it for public and professional

consultation, and then revise it in response to feedback. The whole process takes approximately a year before a

definitive guideline is issued. Nevertheless, some conclusions about the effects of the guidelines may be drawn.

First, however, it is worth noting an important addition to the knowledge base of sentencing in this jurisdiction.
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Between 2010 and 2015, sentencers in the Crown Court were required to complete a data form for every

sentenced case. The council initiated this database to fulfill its statutory duty to monitor compliance with the

guidelines. The survey was designed to produce a census rather than a sample of sentencing decisions in the

Crown Court. The Crown Court Sentencing Survey (CCSS) form contained important elements of the offense

and required the sentencer to indicate which guidelines factors were taken into account at sentencing. The data

have been used by the Sentencing Council to develop and revise its guidelines and also to discharge its various

statutory duties ([[q8]]Sentencing Council, 2015). Since the release of data to the public domain,46 the survey

has been exploited by academic researchers (e.g., Pina-Sanchez and Linacre 2013; Roberts 2013; Roberts and

Pina-Sanchez 2014; Irwin-Rogers and Perry 2015; Maslen 2015).46

[[q9]]The Sentencing Council’s survey provided unique47 insight into sentencing practices and goes far

beyond merely documenting the extent to which courts comply with the council’s guidelines.4748 Information

derived directly from the sentencer permits a much more accurate calibration of the influence of various factors

upon sentence outcomes.49 Unfortunately for researchers, in 2015 the council made took the decision to

terminate the Crown Court sSurvey. The council appears to have taken the view that the guidelines monitoring

(which is a statutory requirement of the Coroners and Justice Act 2009) could be more efficiently achieved by

time-limited, and offense-specific data collection. This may be so, but the consequence is that the fine-grained,

annual data that provided a unique insight into sentencing in the Crown Court will now be lost.

Although the council has a statutory duty to “monitor the operation and effect of its sentencing guidelines”

and to “consider what conclusions can be drawn” from this monitoring (sec. 128 [1][a], [b]),50 this statutory

obligation has been rather narrowly interpreted. The council publishes annual “departure” rates for offenses

covered by its guidelines (e.g., Sentencing Council 2015b), but this report simply notes the percentage of

cases falling outside the total offense ranges. Moreover, since the statutory definition of a departure sentence

rests upon the total offense range—rather than on the more limited guideline category range—for this reason

alone, the departure rates are for this reason alone very low. For example, data from 2014 show that fully 97

percent of assault and burglary offenses fell within the overall guidelines range (Sentencing Council 2015a,

tables 6.1, and 6.3).

The creation of the Sentencing Council and the introduction of the guidelines have has stimulated more

academic scholarship and commentary. Padfield (2013) describes the increased debate on sentencing in the

academic literature as “one of the greatest successes of the introduction of guidelines” (p. 50). Academic

analyses to date suggest a positive impact on consistency across courts and also the application of the

offense-specific offense specific guidelines. Pina-Sanchez and Linacre (2013) drew upon the CCSS Crown Court



21

Sentencing Survey to explore the degree of variability in sentencing assault, robbery, and burglary. They

demonstrated that for these offenses, the guideline factors were being applied in a consistent way across courts.

Using a more sophisticated multivariate methodology than previous researchers,51 Pina-Sanchez (2015) explored

the impact of the new assault guideline on variability in sentencing outcomes across courts.51 He conducted a

pre-post analysis using the cCouncil’s data set dataset and reports that “consistency improved in all the offenses

studied after the new guideline came into force” (p. 87). Irwin-Rogers and Perry (2015) drew upon the same data

set dataset to explore the impact of sentencing factors in cases of domestic burglary. Their multivariate analyses

“provided a strong indication that the courts were sentencing in a manner that was consistent with the domestic

burglary guideline and in particular the principle that that the factors in step one of the guideline should have

more of an influence on sentence severity than the factors in step two” (p. 210).

Finally, we noted earlier that the council’s drug offenses guideline had attempted to change sentencing

practices for so-called “drug mules.” Subsequent evaluation research by Fleetwood, Radcliffe, and Stevens

(2015), again drawing upon the CCSS, detected a significant downward shift in sentences imposed on these

offenders to reflect their lower level of culpability. These researchers concluded that “the sentencing guideline

appears to have achieved greater proportionality” (p. 435).

These findings with respect to sentencing trends, while restricted in time and scale, are encouraging.

Additional research into public views of sentencing has suggested another benefit of the guidelines. One of the

statutory duties of the Sentencing Council is to “have regard to … the need to promote public confidence in

the criminal justice system.” (Coroners and Justice Act 2009, art. 120[11][d]).52 One empirical exploration of

public opinion suggested that greater public awareness of the guideline may promote public confidence in

sentencing and possibly mitigate criticism of sentencers. Members of the UK public were strongly supportive of

the concept of guidelines.53 In addition, respondents who had been informed of the guidelines were less likely

to rate specific sentences as being too lenient than people who reacted to the same cases without having been

made aware of the guidelines (Roberts et al. 2012).

E. “Glasnost” in English Sentencing

Beyond more consistent and principled sentencing, guidelines confer benefits in ways that are not easily

measured. A systematic and public-facing set of guidelines also promotes greater understanding of sentencing

and enhances the predictability of the sentencing process. The guideline regulating sentence reductions for a

guilty plea is a good illustration of the greater transparency and predictability of sentencing practices since
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the onset of the guidelines. In almost all other common law jurisdictions, although the practice of awarding

plea-based discounts is universal, the magnitude of these discounts remains hard to predict.

Canada is a good example of this lack of clarity. There is no guideline regulating sentence reductions,

and no appellate guidance regarding the appropriate levels of reductions (Renaud 2004, chap. 4). Moreover,

since Statistics Canada does not record plea as a factor in its annual Adult Criminal Court Survey (personal

communication, Canadian Centre for Justice Statistics, April 2013),54 researchers are unable to determine with

any precision the magnitude of sentence reductions awarded by the courts. Accused persons contemplating

entering a plea and who consult their legal representatives are unlikely to receive anything other than imprecise

predictions regarding the benefit if they plead guilty. This undermines the purpose of sentence discounts, yet this

constitutes the norm around much of the common law world. Litigants, advocates, and researchers—indeed, all

interested parties—are better placed in England and Wales.55

Greater clarity exists in England and Wales, as a result of three significant developments. First, as noted,

the individual guidelines themselves provide a relatively clear indication of the sentence ranges that may be

imposed for specific offenses. Second, a generic guideline applicable across all offenses identifies specific levels

of reduction that should be awarded to reflect a guilty plea. Third, the CCSS makes it possible to determine

the extent to which the guidelines are actually followed in practice.56

The greater transparency and predictability introduced by the guidelines can be illustrated by reference to

the guideline for plea-based sentence reductions. According to the current guideline (see Sentencing Guidelines

Council 2007)57, if a guilty plea is entered at the earliest reasonable opportunity, the recommended reduction

is one-third[[q10]].57 The magnitude of the reduction should diminish the later the guilty plea is entered. For

cases in which where the plea was entered after the first reasonable opportunity but before the day of trial, the

recommended reduction is one-quarter. one quarter. Defendants who change their plea to guilty on the day the

trial commences should receive a reduction of only 10 percent. The guideline thus creates a sliding scale of

discounts depending on the timing of the plea, a pattern consistent with arrangements in other common law

jurisdictions[[q11]].58 Empirical research documents a relatively close fit between the guideline recommendations

for guilty plea discounts and the reductions actually awarded in the Crown Ccourt. Thus, while the guideline

recommends a reduction of one-third for early plea cases, in 2012, four-fifths of offenders pleading at this stage

of the process received exactly this level of reduction. The remaining cases can be explained by the presence of

factors other than the timing of the plea that also affect the magnitude of the reduction (see Roberts 2013).59

One of the four60 key objectives of sentencing reform identified by the SCWG Sentencing Commission

Working Group in 2008 was to achieve “transparency,” which it defined as the “ability of Parliament, the
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public, and sentencers to have an understanding, through the existence of clear and comprehensive sentencing

guidelines … of how offenders may expect to be sentenced, together with an understanding of the aggravating

and mitigating factors that may be taken into account” (2008, p. 8).60 If the guidelines have failed to achieve

some other important goals, they have at least made significant progress towards this objective.

V. Conclusions

This essay has discussed the major changes taking place in sentencing in England and Wales between 2003

and 2015. Much more could have been said about the sentencing policies pursued by the Court of Appeal

(on which see Ashworth [2015], especially chap. 9), which continue to have a significant effect despite the

proliferation of sentencing guidelines. There has also been an expansion in the use of civil preventive orders,

imposed by civil or criminal courts so as to prohibit certain forms of conduct, with a maximum sentence of 5

years’ imprisonment for breach of the order (Ramsay 2013; Ashworth and Zedner 2014, chap. 4),; and an

increase in the use of out-of-court punishments (Padfield, Morgan, and Maguire 2012). Without elaborating on

these and other tendencies, however, we conclude here by identifying three major themes in recent English policy:

• tThe continued attraction of penal populism to policy makers, despite empirical findings showing

that members of the public are accepting of alternatives to custody, particularly when the

alternatives carry cost savings;

• tThe relatively high use of imprisonment compared with countries such as Germany (and several

other European countries), and, in particular, the high use of indeterminate sentences;

• tThe continued resistance of the British government to judgments of the European Court of Human

Rights relating to imprisonment, manifested in a refusal to implement certain judgments.

A. Penal Populism and Public Opinion

Sentencing policy continues to be driven by political initiatives, despite evidence that a uniformly punitive

approach to punishing offenders is inconsistent with community views. A number of empirical investigations in

recent years have documented public tolerance of alternatives to custody. For example, Roberts and Hough

(2011) document widespread public support for a range of mitigating factors at sentencing. Research has

demonstrated that the public is are sensitive to the issue of cost-effectiveness, even if the political parties remain

committed to custody whatever the cost. With respect to alternatives to custody, although the government may

not see community sentences and custody as fungible, the public appears to think differently. In addition, there is

acceptance of alternatives to custody for a range of offenses (Roberts and Hough 2011).
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The most compelling example of political indifference regarding current levels of punishment comes from

the period of austerity triggered by the worldwide recession of 2008. The UK government has implemented

spending cuts throughout all public services, including criminal justice. Yet the cuts to the criminal justice

system have deliberately avoided reducing the use of custody as a sanction. Instead, the government has targeted

the legal aid budget and introduced a raft of reductions to policing and central departments such as the Ministry

of Justice. This reluctance to promote alternatives is even more surprising in light of the ministry’s own research

having demonstrated that short-term custody (less than 12 months in prison) was consistently associated with

higher rates of proven reoffending re-offending than community orders and SSOs suspended sentence orders

(Mews et al. 2015).

With respect to prisons, the current Conservative government has required institutions to reduce the average

amount spent per prisoner.61 This strategy is tantamount to attempting to reduce the costs of Accident and

Emergency Ddepartments by lowering the average costs, per patient treated, rather than restricting admissions to

only those patients who cannot be treated elsewhere. The National Health Service has introduced a number of

strategies to reduce the caseload of Accident and Emergency A & E—through creation of out-of-hours clinics,

and on-site general practitioner GP screening to determine whether a patient presenting at a hospital needs to be

admitted or can be safely treated elsewhere. No analogous filtering strategy has been considered to reduce the

caseload of the prison estate, which continues to silt up with the penal equivalent of “bed blockers,” namely,

individuals who could have been equally or more effectively punished in the community, or who are serving

longer terms than can reasonably be justified on the grounds of desert or dangerousness.

The attitude of successive governments, coupled with the restricted mandate and conservative approach of

the Sentencing Council to modifying sentencing practices, leads us to conclude that the custody rate is unlikely

to change in the near future. Indeed, according to the latest government estimates, the prison population is

projected to increase still further, by 9 percent over the period 2016–2020 ([[q12]]Ministry of Justice 2015, p. 2).

Aside from a few limited initiatives, the government appears to be content to let the use of custody remain at the

current level, and to focus on increasing the accuracy of prison projections. The eventual release of the IPP

population will help constrain the numbers of prisoners, but the overall picture will likely remain unchanged.

B. High Use of Imprisonment

World prison statistics show that the imprisonment rate per 100,000 of population currently stands at around

148 for England and Wales, compared with 79 for Germany and around 70 for the Nordic countries, and 98 for

France (Walmsley 2013). Can this relatively high rate be credited with the decline in recorded crimes in England
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and Wales? Has the high use of custody served to prevent crime? This seems highly unlikely, since the institution

of punishment does not exist in a social vacuum, but rather in “broad socioeconomic, cultural, and political

conditions” (Lacey 2008, p. 19). Thus the corporatist approach in Germany means that there is little political or

legal discussion of sentencing reform, and moderate sentencing levels are sustained by institutional features such

as the form of German legal education (inculcating certain values) and the selection of career judges from the top

law school graduates (Hoernle 2013). While it is true that crime rates in England and Wales have declined as

levels of imprisonment have increased, the causal inference has to be examined with care: in common with

almost all other European countries, France and Germany, which have not had a significant increase in the use of

imprisonment, have also experienced declines in their crime rates in recent years.

The high use of imprisonment in England and Wales (relative to many other EU member states) has

occurred largely for other reasons, perhaps connected to the nature of the political system, perhaps reflecting

changes in the labor market and other economic factors, perhaps as a consequence of changes in the welfare

system (Lacey 2008; Wacquant 2009). [[q13]]Thus Lappi-Seppälä (2013) concludes, from his European study,

that “overall victimization rates … are unrelated to incarceration rates,” although he also warns that the available

data are more satisfactory for homicide than for many other types of crime. (Lappi-Seppälä 2013). Our argument

here is that serious questions should be asked about the justifications for the current level of imprisonment in

England and Wales, relative to other wWestern European countries, not least in respect of the length of English

sentences and the extraordinary fact that 19 percent of prisoners are serving indeterminate sentences.

C. Resistance to Judgments of the European Court of Human Rights

The British government is a signatory to the European Convention on Human Rights and has agreed to

abide by the judgments of the European Court of Human Rights in Strasbourg. However, in recent years some

of those judgments have met with resistance from the UK Supreme Court or from the British government.

The first of four examples is the judgment in Stafford v. United Kingdom ([2002] 35 E.H.R.R. 1121),62 in

which the Strasbourg Court held that the determination of release from a sentence of life imprisonment was a

sentencing matter and that it should therefore be decided by an “impartial and independent tribunal” and not by a

government minister. This judgment was accepted, but the system of sentencing for murder was hastily changed

by Schedule 21 to the Criminal Justice Act 2003—discussed at the end of Ssection I above—in which Parliament

created significantly higher starting points for minimum terms for murder sentences.

The second example is Hirst v. United Kingdom ([2006] 42 E.H.R.R. 41),63 in which the Strasbourg Court

held that the “general, automatic, and indiscriminate” ban on prisoners voting was a disproportionate restriction



26

on an important human right. The British government disagrees with this judgment, and has not implemented

it, even though the judgment would not prevent a more nuanced ban on voting. A third case is James, Wells

and Lee v. United Kingdom (2013), already mentioned (see fn. 28),64 where the Court held that it is unlawful

to detain prisoners sentenced to the indeterminate IPP sentence without providing courses that enable them to

present a case for release from custody. Over 4,600 IPP prisoners remain in prison, after the expiration of

the minimum term of their sentences (see fn. 27).65

Finally, the British government has signaled signalled its intention not to comply with the judgment in Vinter

v. United Kingdom ([2014] Crim.L.R. 81)66 on life imprisonment with a whole life order (the equivalent of life

without parole in the United States). The Court’s view is that human dignity requires that there must always be

the possibility of review of the need for continuing detention. There is disagreement about whether English law

provides for this, but the Strasbourg Court has now accepted that English law does ensure compliance because the

mMinister for jJustice is bound to act compatibly with aArticle 3.67 While there are other important judgments

with which the United Kingdom has complied, the growing resistance to Strasbourg in matters surrounding

imprisonment represents a major challenge to the European system for the protection of human rights.

D. Coda

Notwithstanding their limitations and critics,68 the guidelines remain the most positive story emerging from

England and Wales.68 As noted, they have not constrained the use of custody, and nor has the council elected to

promote a more cost-effective approach to sentencing. However, the existence of guidelines containing sentence

ranges means that a mechanism is in place that could comprehensively reduce the use of custody and in a

principled fashion, if the political will were to emerge. In light of the government’s austerity drive in almost all

areas of public expenditure, it may well eventually seek to reduce the current use of imprisonment as a sanction,

if only to ensure cost cutting cost-cutting across all sectors. Finally, the guidelines have increased transparency

and predictability of sentencing to a greater level than most other common law jurisdictions. If not justifying

celebration, this last development is at least cause for some satisfaction.
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1Ironically, in light of the volume of professional and public commentary on disparity, this memorandum

begins with a defensive claim that “there is nothing in the sentences of Judges of the High Court of Justice which
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are recorded in the criminal statistics … to indicate the existence of any established difference of principle or of

general practice in the sentences of Judges” (see Advisory Council on the Penal System, 1978, p. 191).
2For the sake of brevity hereafter we usually use simply “England” to represent these two components of the

United Kingdom. With the exception of the definitive sentencing guidelines and the Sentencing Council, most of

the other sentencing provisions are also found in Scotland and Northern Ireland. A Scottish Sentencing Council

was created in 2015, and it has a duty to prepare sentencing guidelines for the consideration of the High Court of

Justiciary, Scotland’s supreme criminal court, which may approve them in whole or in part, and with or without

modifications (see https://www.scottishsentencingcouncil.org.uk). Sentencing guidelines of an advisory nature

exist for Northern Ireland and may be found on the website of the Judicial Studies Board for Northern Ireland

(see http://www.jsbni.com/Publications/sentencing-guides-magistrates-court/Pages/default.aspx).
3South Korea now has a guideline scheme (http://www.scourt.go.kr/sc/engsc/index.jsp; Park 2010), and

starting point sentences have been introduced in China (Roberts and Wei Pei 2016). Guidelines have been

developed but not adopted in New Zealand (Young and King 2013), and proposed (yet not developed) as

part of sentencing reform in Israel (Roberts and Gazal-Ayal 2013). Other jurisdictions such as Uganda have

developed advisory, judicially based guidelines (Kamuzze 2014), but England and Wales remains the only

Wwestern jurisdiction outside the United States to have instituted a detailed system of guidelines containing

specific sentence ranges.
4For discussion of the evolution of sentencing policies prior to this legislation, see Ashworth (2010, 2001,

2010); for general information on sentencing in England and Wales, see Roberts (2015) and Ashworth and

Roberts (2016). and Roberts (2015).
5In a small number of US jurisdictions, juries play a role in felony sentencing, but the common law norm

is for sentencing by professional judges.
6A number of jurisdictions such as Germany and Italy use hybrid tribunals composed of professional judges

and members of the public, and some countries use lay justices for certain decisions such as bail; but England is

alone in using lay magistrates to both hear trials and sentence offenders.
7Legal advisors play a critical yet rather hidden role in shaping sentencing in the magistrates’ courts. For

example, they generally provide the little ongoing training offered magistrates. In addition, they may offer advice

that which affects the sentence imposed. Anecdotal evidence suggests that legal advisors sometimes advise that

some cases in which immediate custody seems likely may receive a suspended sentence order (SSO). This may

help explain the striking rise in the use of SSOs that we document in this essay. Very little research has explored

their influence upon sentencing patterns, and documenting their role remains a research priority.
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8The magistrates’ court statistics do not provide a breakdown indicating the percentage of cases sentenced

by the dDistrict judges rather than panels of lay magistrates, but given the number of the former, it is likely

that lay magistrates are responsible for the vast majority of decisions.
9The divided jurisdiction has been the subject of much commentary and research. Over the years, the

government has contemplated both increasing the powers of the magistrates and also reducing their jurisdiction

through the greater use of district judges. One recurrent observation is that magistrates not infrequently decline

jurisdiction and transfer a case to the Crown Court, only for the offender to ultimately receive a sentence well

within the magistrates’ sentencing powers.
10See the Criminal Procedure Rules, Rule 37.10(3) available at http://www.cps.gov.uk/legal/s_to_u/sentenc-

ing_-_general_principles/#a01.
11For earlier discussion and data relating to sentencing and the prison population, see Hough, Jacobson,

and Millie (2003) and; Ministry of Justice (2013).
12The focus of this essay is upon sentenced admissions to prison, rather than the total prison population,

including remand prisoners. For information on the remand population, see Player et al. (2010).
13And in this order: the Ministry of Justice (2013) report ascribes fully 85 percent of the increase in the prison

population over the 20-year period to changes in the rate and length of immediate custodial sentences.
14The category of “indictable cases” includes all serious cases and excludes summary offenses. Many

indictable cases for offenses such as theft and aggravated assaults are dealt with by the magistrates’ courts.
16The SSO has since been further amended by the Legal Aid, Sentencing and Punishment of Offenders Act

2012. Legal Aid, Sentencing and Punishment of Offenders Act 2012. As a result of these amendments, sentences

of imprisonment of up to 2 years may now be suspended, a reform that may increase still further the number of

suspended sentences imposed.
17Although the very significant increase in the volume of SSOs suspended sentence orders has attracted little

scholarly commentary or research, it has not escaped the attention of the news media or critical advocacy groups

(“Almost 12,000 offenders walked free from court with suspended sentences” [{Cuthbertson Cutherbertson

2014]). Critics of the expanded use of the SSO have failed to appreciate that most of these cases would formerly

have attracted a community order.
18Category-specific data are not yet available for 2013.
19For example, in Finland (Lappi-Seppälä Tapio-Seppala (2001) for Finland, in Spain (Cid (2005) for Spain,

and Canada (Roberts (2004) for Canada.
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20In one of the few empirical studies Mair, Meir, Cross, and Taylor (2008) report “persistent accounts of the

misuse of the SSO on the part of magistrates” (p. 40).
21The suspended sentence in Spain carries this structure. The Canadian conditional sentence of imprisonment

is in certain respects analogous to the SSO in that a term of institutional custody is imposed on the offender, who

is then permitted to discharge the sentence in the community, usually at his residence. Failure to respect the

conditions of the order normally results in a breach hearing and may ultimately lead to committal to custody

(see Roberts 2004).
22The words of Lord Judge C. J. in Wood ([2010] 1 Cr App R (s) 6, at [23]).
25Under the Legal Aid, Sentencing and Punishment of Offenders Act 2012, Sentencing and Punishment of

Offenders Act 2012, a life sentence is “automatic” for offenders convicted of a second violent or sexual offense

for which where the (minimum) sentence for both offenses was 10 years or more.
26See www.parliament.uk/briefing-papers/Sn06086.pdf, p. 7.
27The British government has still not met the terms of the cCourt’s critical judgment in James, Wells and

Lee v. United Kingdom ([2013]) 56 E.H.R.R. 399).
28In this context a “caution” (reprimand or warning) is an out-of-court response to an offense, which is

administered by the police and recorded.
30Lord Carter set 2014 as the date by which the government should reduce the population by 4,500 places. So

much for that deadline. The economic crisis that which followed shortly after might have accelerated efforts

to moderate the use of custody, although no such steps were undertaken. Prior to assuming power as the

leading partner in the coalition government, the Conservative Pparty announced its opposition to a sentencing

commission that was “simply a device to manage down the prison population” (p. 30).
31The Sentencing Advisory Panel (created in 1998) and the Sentencing Guidelines Council (in 2003).
32The guidelines pertain to For burglary; environmental offenses; drug offenses; theft offenses; totality and

offenses taken into consideration; sexual offenses; offenses involving dangerous dogs; fraud, bribery, and money

laundering; health and safety offenses, corporate manslaughter, and food safety and hygiene offenses. All

guidelines are available at: http://sentencingcouncil.judiciary.gov.uk/.
33These factors are all contained in an exhaustive list provided by the guideline.
34The ranges for the lesser categories are 5–9 years’ custody for cases of intermediate seriousness, and 3–5

years’ custody for the least serious forms of cCausing grievous bodily harm GBH with intent.
35The cCouncil has departed from this format for some of its more recent guidelines; see, e.g., for example the

guideline for fFraud, bBribery, and mMoney lLaundering oOffenses (Sentencing Council 2014).
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36For example, consider a case of assault occasioning actual bodily harm. If a court decides at step one

of the guidelines methodology that the case falls into the intermediate category of seriousness, the category

sentence range runs from a low-level community order to 51 weeks’ custody. However, the court can impose

any sentence within the wider, total guideline range of a fine to 3 years’ custody without having to justify the

sentence as a departure.
37As noted later in the essay, the assault guideline appears to have triggered an escalation in severity for

one offense.
38Current practice has always has the point of departure for the development of guideline ranges. This is true

of Minnesota in the late 1970s,; Canada in the mid-1980s, and Uganda in 2013. Commissions differ in the degree

to which their guidelines attempt to change existing sentencing patterns.
39Presumably the cCouncil will address this inflationary effect when it revises the guideline and issues a

revision for public consultation in 2016.
40Tonry (2004, p. 107) suggested that a primarily judicial majority is unwise because judges may constitute a

force for conservatism.
41This exercise suggests that the council is not indifferent to the consequences of its guidelines on the size

and costs of the prison estate.
42It is significant that the guidelines do not include the statutory thresholds for different sanctions. It is assumed

that the court will consider the thresholds, but highlighting them in the guideline would surely be a prudent step.
43Reducing the number of short prison terms would have only a modest impact on the prison population.

Since these offenders serve such short prison terms, they represent less than 10 percent of the total population

(see Mills 2011).
44Ministry of Justice statistics reveal that the immediate custody rate in the Crown Court for offenses related

to the public disorder was 81 percent compared to 33 percent for similar offenses committed a year earlier

(Ministry of Justice 2012; for commentary, see Lightowlers and Quirk [2015]).
45The leading decision, handed down from the Court of Appeal by Lord Judge C. J., was Blackshaw ([2011]

EWCA Crim 2312); for critical commentary, see Ashworth (2012) and Roberts (2012).
46In 2013, the council made the first full year of data available to external researchers through its website.
47As far as we are aware, no other jurisdiction derives data directly from the sentencing authority, although

some US guidelines require courts to complete a form in the event that a “departure” sentence is imposed (see

Minnesota Sentencing Guidelines Commission 2015). As with all surveys, the CCSS had limitations, one of



31

which is its coverage. In 2014, the response rate was approximately 65 percent (see Roberts and Hough [2015]

and Sentencing Council [2015a] for further information and discussion).
49For example, research drawing upon the CCSS has shown that sentence reductions for a guilty plea and

sentence enhancements for previous convictions are both much more modest than would be thought from

examination of the aggregate sentencing statistics. In the latter example, the ministry statistics include all

relevant prior convictions, whereas the CCSS records only those that were considered relevant by the court at the

time of sentencing (see Roberts and Pina-Sanchez 2014). This issue is discussed later in the essay.
51For example, Mason et al. (2007) were unable to control for a range of contaminating variables in their

survey of sentencing variation across different court areas.
53Ninety-three percent of respondents endorsed the view that guidelines were definitely or probably a

good idea.
55Even in neighboring Scotland there is little clarity with respect to the magnitude of discounts, a sliding scale

on the English model being rejected in Murray ([2013] HCJAC 129). This lack of clarity is self-defeating. As

Leverick notes,: “If defendants cannot predict with confidence that a discount will be awarded or suspect that it

will be minimal, they may elect to take their chances at trial.” (2014, p. 343).
56Although US cCommissions routinely monitor compliance with their guidelines, this has not been the case in

England and Wales, until the creation of the Sentencing Council and the CCSS. The previous statutory body—the

Sentencing Guidelines Council—did not have the resources to monitor judicial compliance with its guidelines.
57This guideline was issued by a former statutory body responsible for issuing guidelines and remains in effect

until the current council issues a revised guideline. The council has a statutory duty to prepare a guilty plea

reduction guideline (Coroners and Justice Act 2009, sec. s. 120[3][a]), (3)(a)) and a draft for consultation

will be issued in 2015.
58Courts retain some discretion in determining the level of reduction awarded. The statutory foundation for

the practice makes it clear that timing of the plea is not the only determinant of the reduction accorded. Section.

144 (1) of the Criminal Justice Act 2003 notes two elements, and not simply the timing: “In determining what

sentence to pass on an offender who has pleaded guilty to an offense in proceedings before that or another court,

a court must take into account: (a) the stage in the proceedings for the offense at which the offender indicated his

intention to plead guilty, and (b) the circumstances in which this indication was given” (emphasis added).
59The correspondence between empirical reductions and guideline recommendations becomes weaker for

the late plea cases simply because a number of other factors come into play (see Roberts and Bradford [2015,

table 2]).
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60The other three objectives were predictability, consistency, and compatibility between the supply of and

demand for correctional capacity (see pp. 8–9).
61In 2014, the coalition government detailed plans to cut the average annual cost of incarceration by £2,200

per inmate.
67In Hutchinson v. United Kingdom, judgment of 3 February 3, 2015; this case has now been referred to the

Grand Chamber, which means that another judgment on this issue is imminent.
68As is the case in other jurisdictions, the guidelines have also attracted critics. One critique expressed by some

scholars and practitioners is that the guidelines have diminished the role of personal mitigation at sentencing

(e.g., Lovegrove 2010; Cooper 2013; cf. c.f., Roberts, Hough, and Ashworth and Hough 2011). Academics

have also criticisedcriticized the guidelines for providing insufficient guidance regarding the weighting that

should be assigned different factors (Dhami 2013). Padfield (2013) has questioned whether the guidelines have

successfully ensured fairer and more consistent outcomes, and a recurrent critique is that notwithstanding the

2009 amendments to the compliance requirement, the guidelines still permit too much judicial discretion at

sentencing (e.g., Ashworth 2010; Young and King 2013).
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Fig. 1

Trends in all disposals, indictable offenses, all courts, 1999–2014
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Fig. 2

Trends in immediate custody, indictable offenses, by magistrates’ courts and Crown Court, 1999–2014
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Table 1
Volumes and Rates of Disposals, All Courts, England and Wales, 2003–14

2003 2004 2005 2006 2007 2008 2009 2010 2011 2012 2013 2014

Immediate
custody:

 Cases 107,670 106,322 101,236 96,017 95,206 99,525 100,231 101,513 106,170 98,047 92,799 91,313

 Rate 7 7 7 7 7 7 7 7 8 8 8 8

Suspended
sentence:

 Cases 2,717 2,855 9,666 33,509 40,688 41,151 45,157 48,118 48,153 44,642 48,628 52,979

 Rate .2 .2 1 2 3 3 3 4 4 4 4 4

Community
sentence:

 Cases 191,422 201,503 204,247 190,837 196,424 190,171 195,903 189,321 175,525 149,327 123,087 112,638

 Rate 13 13 14 13 14 14 14 14 13 12 11 9

Fine:

 Cases 1,033,617 1,082,690 1,025,064 961,535 941,534 890,296 946,146 893,931 856,808 823,298 792,942 853,335

 Rate 69 70 69 68 67 65 67 66 65 67 68 70

Other
disposals:a

 Cases 154,401 153,982 142,240 138,673 140,890 140,921 119,468 132,464 126,083 114,513 112,271 105,430

 Rate 10 10 10 10 10 10 9 10 10 9 10 9

Total offenders
sentenced 1,489,827 1,547,352 1,482,453 1,420,571 1,414,742 1,362,064 1,406,905 1,365,347 1,312,739 1,229,827 1,169,727 1,215,695

Source Adapted from Roberts and Irwin-Rogers (2015); Ministry of Justice (2015a, table Q5.1).
a Includes absolute discharge, conditional discharge, and otherwise dealt with.
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Table 2
Volumes and Rates of All Disposals, Indictable Offenses, All Courts, 2003–14

2003 2004 2005 2006 2007 2008 2009 2010 2011 2012 2013 2014

Immediate
custody:

 Volume 80,794 79,938 76,291 73,532 74,037 79,058 80,265 82,939 87,558 81,082 77,843 75,770

 Rate 24 25 25 24 24 25 25 24 26 26 27 27

Suspended
sentence:

 Volume 2,055 2,143 5,610 20,799 27,254 28,455 31,131 34,176 34,422 31,883 35,429 38,928

 Rate 1 1 2 7 9 9 10 10 10 10 12 14

Community
sentence:

 Volume 109,549 111,013 111,724 102,971 105,142 102,782 107,924 108,495 100,286 82,815 66,487 58,879

 Rate 33 35 37 34 34 33 33 31 29 27 23 21

Fine:

 Volume 77,097 63,999 57,382 50,665 48,452 48,736 55,351 59,437 58,288 53,667 53,159 53,571

 Rate 23 20 19 17 16 15 17 17 17 18 18 19

Other disposals:a

 Volume 62,971 58,713 54,495 53,521 56,306 55,910 51,921 62,375 61,304 56,669 57,981 53,661

 Rate 19 19 18 18 18 18 16 18 18 19 20 19

Total offenders 332,466 315,806 305,502 301,488 311,191 314,941 326,592 347,422 341,858 306,116 290,899 280,809

Source Adapted from Roberts and Irwin-Rogers (2015); Ministry of Justice (2015a, Crown Court Data Tool);

Ministry of Justice (2015a, Magistrates’ Court Data Tool).
a Includes absolute discharge, conditional discharge, and otherwise dealt with.
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Table 3
Volumes and Rates of All Disposals, Indictable Offenses, Crown Court, 1999–2014

1999 2000 2001 2002 2003 2004 2005 2006 2007 2008 2009 2010 2011 2012 2013 2014

Immediate
custody:

 Volume 46,400 45,304 43,599 45,865 43,490 44,090 43,070 41,653 42,919 47,795 50,242 50,889 54,749 49,252 47,012 45,817

 Rate 63 64 63 63 60 61 60 57 56 57 57 54 57 58 58 56

Suspended
sentence:

 Volume 1,971 1,877 1,605 1,488 1,542 1,539 2,536 9,922 14,777 16,883 18,835 20,782 20,572 19,039 20,335 22,095

 Rate 3 3 2 2 2 2 4 14 19 20 21 22 21 22 25 27

Community
sentences:

 Volume 19,658 18,519 18,378 20,496 21,914 21,575 21,140 16,085 13,532 13,949 14,645 17,267 15,322 12,996 9,972 9,408

 Rate 27 26 27 28 30 30 29 22 18 17 16 18 16 15 12 12

Fine:

 Volume 2,119 1,876 1,966 1,832 2,079 1,849 1,815 1,562 1,735 1,570 1,594 1,735 1,379 1,162 1,387 1,293

 Rate 3 3 3 3 3 3 3 2 2 2 2 2 1 1 2 2

Other disposals:

 Volume 3,835 3,483 3,300 3,315 3,717 3,733 3,627 3,519 3,853 3,448 3,575 4,419 3,773 2,870 2,610 2,713

 Rate 5 5 5 5 5 5 5 5 5 4 4 5 4 3 3 3

Total offenders
sentenced 73,983 71,059 68,848 72,996 72,742 72,786 72,188 72,741 76,816 83,645 88,891 95,092 95,795 85,319 81,316 81,345

Source Adapted from Roberts and Irwin-Rogers (2015); Ministry of Justice (2015a, Crown Court Data Tool).
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Table 4
Percentage of Indictable Offenses Resulting in Suspended Sentence Orders by Offense Group, Crown Court, 2003–14

2003 2004 2005 2006 2007 2008 2009 2010 2011 2012 2013 2014

Change,
2003–
14

Violence 3 2 4 18 24 26 26 27 26 26 28 31 +933%

Sexual offenses 2 2 3 6 9 8 8 8 8 8 10 11 +450%

Theft offenses 1 1 2 12 17 17 17 17 16 17 19 20 +1,900%

Robbery 1 1 1 5 8 8 8 9 9 10 10 10 +900%

Criminal damage
and arson 2 2 3 12 16 16 15 15 16 15 18 18 +800%

Drug offenses 2 2 3 13 17 18 19 21 22 24 29 31 +1,450%

Possession of
weapons 3 3 5 17 19 21 26 24 25 26 33 33 +1,000%

Public order
offenses 2 2 3 17 27 30 27 28 27 27 29 33 +1,550%

Miscellaneous
crimes against
society 2 2 4 13 18 20 23 24 24 25 27 29 +1,350%

Fraud offenses 7 8 8 20 33 36 35 34 36 39 40 43 +514%

All indictable
offenses 2 2 4 14 19 20 21 22 21 22 25 27 +1,250%

Source Ministry of Justice (2014, table A5.1; 2015a, Crown Court Data Tool).
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Table 5
Trends in Relative Use of Disposals, Violent Offenses, Crown Court, 2003–14

2003 2004 2005 2006 2007 2008 2009 2010 2011 2012 2013 2014

Change,
2003–
14

Immediate custody 56 58 58 53 52 54 54 51 55 58 58 57 +2%

Suspended sentence
order 3 2 4 18 24 25 27 27 26 27 28 31 +933%

Community
sentence 33 31 30 22 16 15 15 17 16 13 10 9 −73%

Fine 2 2 2 1 1 1 1 1 1 1 1 <1 −50%

Other disposal 6 7 6 6 7 5 3 4 2 1 3 2 −67%

Source Ministry of Justice (2014, table A5.1; 2015a, Crown Court Data Tool).
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Table 6
Trends in Relative Use of Disposals, Violent Offenses, Magistrates’ Courts, 2003–14

2003 2004 2005 2006 2007 2008 2009 2010 2011 2012 2013 2014

Change,
2003–
14

Immediate custody 17 18 18 16 15 16 15 15 18 22 22 23 +35%

Suspended
sentence order <1 1 3 10 12 12 14 13 13 14 15 17 +3,300%

Community
sentence 60 61 61 54 54 55 57 54 48 41 37 34 −43%

Fine 9 8 6 6 6 5 6 6 8 12 13 13 +44%

Other disposal 14 12 12 14 13 12 12 11 12 12 13 13 −7%

Source Ministry of Justice (2014, table A5.1; 2015a, Magistrates’ Court Data Tool).
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Table 7
Average Custodial Sentence Length (in Months), All Courts, 2003–14

2003 2004 2005 2006 2007 2008 2009 2010 2011 2012 2013 2014

Indictable offenses 15.7 16.1 15.8 15.3 15.2 16.0 16.5 16.2 16.8 17.0 18.0 18.3

Summary offenses 3.2 3.2 3.1 3.0 3.0 2.8 2.8 2.7 2.6 2.7 2.7 2.6

All offenses 12.6 12.9 12.6 12.4 12.4 13.3 13.7 13.7 14.3 14.5 15.5 15.6

Source Adapted from Roberts and Irwin-Rogers (2015); Ministry of Justice (2015a, table Q5.2).
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Table 8
Average Custodial Sentence Length (in Months), Crown Court and Magistrates’ Courts, 2003–14
2003 2004 2005 2006 2007 2008 2009 2010 2011 2012 2013 2014

Crown Court

Indictable 26.8 27.0 25.9 25.2 24.6 25.1 25.0 25.0 25.5 26.5 28.3 28.9

Summary 3.6 3.6 3.7 3.9 3.5 3.3 3.2 3.3 3.0 3.1 3.3 3.1

All offenses 26.3 26.5 25.5 24.7 24.0 24.5 24.3 24.3 24.7 25.9 27.6 28.1

Magistrates’Courts

Indictable 3.0 3.0 2.9 2.9 2.8 2.7 2.6 2.5 2.6 2.5 2.4 2.3

Summary 3.2 3.2 3.1 3.0 2.9 2.8 2.7 2.6 2.6 2.6 2.7 2.6

All offenses 3.1 3.0 3.0 3.0 2.9 2.7 2.7 2.5 2.6 2.5 2.5 2.4

Source Adapted from Roberts and Irwin-Rogers (2015); Ministry of Justice (2015a, Crown Court Data Tool);

Ministry of Justice (2015a, Magistrates’ Court Data Tool).
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Table 9
Average Custodial Sentence Length (in Months), All Violent and Sexual Offenses, Crown Court, 2003–14

2003 2004 2005 2006 2007 2008 2009 2010 2011 2012 2013 2014

Change,
2003–
14

Violent offenses 26.8 26.7 25.9 24.2 24.1 24.9 24.8 24.7 26.3 28.7 30.9 29.9 +12%

Sexual offenses 43.8 43.6 44.5 44.2 46.2 47.4 52.0 51.5 56.4 58.2 62.8 65.1 +49%

All indictable
offenses 26.8 27.0 25.9 25.2 24.6 25.1 25.0 25.0 25.5 26.5 28.3 28.9 +8%

Source Adapted from Roberts and Irwin-Rogers (2015); Ministry of Justice (2015a, Crown Court Data Tool).
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52

[[q22]] Not cited?


