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Abstract

There is a crisis of asylum in Africa. In response to large and protracted refugee
populations, declining donor assistance and a range of related security concerns, a significant
number of African states have limited the asylum they offer to refugees. Some states have
closed their borders to new arrivals and pursued early repatriations. Many other states have
contained refugees in isolated and insecure camps. Given the scale of this crisis, the global
pressures on asylum, and the disproportionate share of the global refugee burden borne by
Africa, understanding the responses of African states poses an important challenge.

A critical examination of the factors influencing the refugee policies of African states
is, however, strikingly absent from the scholarly literature. The objective of this thesis is to
address this gap by examining the responses of Kenya, Tanzania and Guinea to the arrival and
prolonged presence of significant refugee populations. Drawing on field research, this thesis
argues that the asylum policies of the three cases are the result of factors both related to the
presence of refugees, such as burden sharing and security concerns, and unrelated to the
presence of refugees, such as foreign policy priorities, democratization, economic
liberalization and the sense of vulnerability experienced by many regimes in Africa.

Drawing on a political history of the post-colonial African state, this thesis argues for
an approach that recognizes the politics of asylum in Africa. Such an approach highlights the
importance of incorporating the host state into any examination of asylum in Africa and the
predominant role that broader political factors play in the formulation of asylum policies. This
is not to suggest that factors such as the protracted nature of refugee populations, levels of
burden sharing and security concerns are irrelevant to the study of asylum in Africa. Instead,
the thesis argues that such factors are very relevant, but need to be understood in a more
critical way, mindful of the political context within which asylum policies are formulated.
This approach leads to important lessons not only for the study of asylum in Africa, but also

for the future of the refugee protection regime in Africa.
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Introduction

There is a crisis of asylum in Africa. With a third of the world’s refugees, large and
protracted refugee populations, declining donor assistance and a range of related security
concerns, the institution of asylum in Africa is under greater pressure now than at any time in
the history of post-colonial Africa. In response to the scale of these challenges, and in stark
contrast to the treatment of African refugees in the 1960s and 1970s, a significant number of
host countries across the continent have placed restrictions on the asylum they offer to
refugees.’ Some states have limited the quantity of asylum they offer by closing their borders
to new asylum seekers, promoting early repatriations, and, in exceptional cases, carrying out
mass expulsions. Other states have limited the gquality of asylum they provide by denying
refugees a range of basic rights and containing them in isolated and insecure camps, on the
periphery of the state and cut off from local communities.*

In recent years, African states have generally pointed to three justifications for
adopting restrictive asylum polictes. First, they highlight the scale and enduring nature of the
problem, arguing that the sheer number of refugees on their territory makes the problem
simply too big for their limited resources and state capacity. In addition, states point to the
prolonged stay of many refugee populations, stretching into decades for many groups, and
argue that they are unable to cope with such a protracted problem.

Second, many African states have pointed to a lack of assistance from the international
donor community, so-called ‘burden sharing’, as a justification. They argue that the mass
arrival and prolonged presence of refugees has placed a strain on the environment, economy
and public services in refugee-populated areas, and that they have carried this burden for too

long. Coupled with declining support from donor countries to fund assistance programmes

' See: Bonaventure Rutinwa, “The end of asylum? The changing nature of refugee policies in Africa”, New
Issues in Refugee Research, Working Paper No. 5, Geneva: UNHCR, May 1999; and Jeff Crisp, “Africa’s
refugees: patterns, problems and policy challenges”, New Issues in Refugee Research, Working Paper No. 28,
Geneva: UNHCR, August 2000.

2 See: Merrill Smith, “Warehousing Refugees: A Denial of Rights, a Waste of Humanity”, World Refugee Survey
2004, Washington: US Committee for Refugees (USCR), 2004, 38 - 56.
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across Africa, states now feel justified in geographically isolating refugee populations until a
solution can be found outside of their country.

Third, states claim that the presence of refugees has resulted in a number of security
concerns for the host state. These concerns include the presence of armed groups within the
refugee population, the spill-over of conflict, and crime and insecurity in refugee-populated
areas. Given their limited capacity to resolve such security concerns, a number of states have
responded by attempting to ‘contain’ the refugee ‘problem’ in remote border areas, on the
periphery of the state, and far from the core of political power in the capital city.

This response further exacerbates the crisis of asylum in Africa. The Office of the
United Nations High Commissioner for Refugees (UNHCR) estimates that, as of the end of
2003, there were over 2.3 million refugees in Africa who had been in exile for 5 or more
years, typically contained in geographically isolated camps or segregated settlements.’
According to UNHCR, “the consequences of having so many human beings in a static state
include wasted lives, squandered resources and increased threats to security.” Given the
interplay of these human rights, development and security implications, the global pressures
on asylum, and the disproportionate share of the global refugee burden borne by Africa, the
pressing need to develop a more rigorous understanding of the politics of asylum in Africa

becomes more apparent.

Research objectives and hypotheses

In contrast with the more open approach to refugees exhibited by a number of African
states in the 1960s and 1970s, recent evidence would seem to suggest that states in Africa
have generally become more reluctant to host refugees. The objective of this thesis is to ask

why, to critically examine the factors cited by host states in Africa as a justification for

3 UNHCR, Executive Committee of the High Commissioner’s Programme (ExCom), “Protracted Refugee
Situations”, EC/54/CRP.14, 10 June 2004, 10.

4 UNHCR, ExCom, 10 June 2004, 2.
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limiting asylum, and to develop a more rigorous understanding of the range of factors that
shape the asylum policies of major African host states. Drawing on the cases of Kenya,
Tanzania and Guinea, this thesis considers three related questions. First, how have African
states responded to the mass arrival and prolonged stay of large refugee populations? Second,
which factors have played the most significant role in determining the state’s response to
refugees? Third, how have these factors and responses changed over time?

This thesis argues that a state’s asylum policy is partially the result of a number of
factors relating to the presence of refugees, such as the responsiveness of the donor
community and a range of security concerns perceived to be associated with the presence of
refugees. Crucially, however, asylum policies are also the result of a number of factors
unrelated to the presence of refugees, but stemming from broader changes in the African
political landscape since the 1980s. These changes have resulted in new internal and external
constraints on the state in Africa, including democratization, economic liberalization, and the
increased imbalance in power relations between African states and the international donor
community. This thesis argues that it is a combination of these factors, both related to and
separate from the presence of refugees, which motivates African states to adopt particular
asylum policies.

This thesis argues that any examination of asylum policies in Africa should
consequently be rooted in an approach that recognizes the politics of asylum in Africa. Taking
Africa’s perceived place on the periphery of the international system as its point of departure,’
such an approach illustrates how many regimes in contemporary sub-Saharan Africa have a
prevailing sense of vulnerability to external and internal challenges. This sense of
vulnerability, in turn, leads many regimes to view the arrival and presence of refugees as a

potential threat to their survival. Facing such threats, but under pressure from the international

* See: Christopher Clapham, Africa and the International System: The Politics of State Survival, Cambridge:
Cambridge University Press, 1996; and Mohammed Ayoob, The Third World Security Predicament: State
Making, Regional Conflict and the International System, Boulder, CO: Lynne Reinner Publishers, 1995.
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donor community to provide asylum to refugees from neighbouring conflicts, African states
balance a number of often contradictory priorities when formulating their asylum policies.

Recent commentators on asylum in Africa have not given sufficient consideration to
the relationship between the increasingly restrictive asylum policies adopted by states during
the 1990s and broader political forces in Africa. The predominant perspective of the literature
on refugees in Africa in the past decade has been to examine the causes of refugee
movements, catalogue violations of refugee protection standards and examine specific aspects
of particular refugee populations. This literature has made important contributions to the
debate on root causes and prevention, advocacy efforts on behalf of refugees, and
understandings of the realities of the refugee experience. Such approaches, however, are
limited in their analytical utility when trying to explain the response of states to refugee
movements. While commentators have acknowledged that political factors affect the asylum
policies of African states, the literature in this area remains remarkably limited, especially
when compared to the literature on asylum elsewhere. In considering the asylum policies of
Western states, Gibney argues that “how much any state — or to be more specific, any
government — can do for refugees will be determined largely by the possibilities afforded by
its domestic political environment, and that environment will be shaped by a changing array
of social, institutional and economic forces, both domestic and international in origin.”® A
similar approach is required to understand asylum policies in Africa.

An understanding of the politics of asylum also facilitates a more critical examination
of the factors highlighted by African states as justifications for placing restrictions on asylum,
especially the characterization of refugees as a burden and a security concern. Recent work on
refugees in Africa has not critically engaged with these justifications. In particular, the
rhetoric of African governments has generally been accepted at face value and has typically

not been critically examined within a broader historical and political context to understand the

% Matthew J. Gibney, The Ethics and Politics of Asylum: Liberal Democracy and the Responses to Refugees,
Cambridge: Cambridge University Press, 2004, 213. Emphasis in original.
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interests behind the rhetoric. A more comprehensive understanding of the crisis of asylum in
Africa should, therefore, include more critical understandings of the concepts of burden
sharing and security, developed in light of broader political factors, and tested against

contemporary cases.

Relation to the literature

This thesis consequently seeks to address three important gaps in the scholarly
literature. First, an analysis of the politics of asylum in Africa in the past decade, critically
examining the actions and motivations of African host states and rooted in a comparative
study of major asylum countries, is strikingly absent from the scholarly literature. This
absence is, for some, indicative of the fact that “much of the refugee literature ... focuses on
the refugees themselves, rather than the effects of refugee movements on host countries and
communities.”’” In 1990, Loescher highlighted how “less than adequate treatment ... has been
accorded to the process of refugee policy-making at the national or international level.”®
Instead, he argued that additional attention was needed on “national interest, domestic and
foreign policy constraints, and ideological concerns of states which must be taken into
account together with legal and humanitarian principles in order to understand both the

reasons for and the response of states to refugee crises.”

While Loescher’s appeal has been
followed by a number of works on individual asylum countries, with the case of Tanzania

being especially well represented in the literature,'® such factors have yet to be considered in a

comparative perspective. Indeed, with the exception of recent works by Crisp, Jacobsen and

7 Karen Jacobsen, “Factors Influencing the Policy responses of Host Governments to Mass Refugee Influxes”,
International Migration Review, Vol. 30, no. 3, Autumn 1996, 656.

® Gil Loescher, “Introduction” in Gil Loescher and Laila Monahan (eds.), Refugees and International Relations,
Oxford: Clarendon Press, 1990, 4.

® Loescher, 1990, 5.

% According to a review of holdings in the Refugee Studies Centre Library, University of Oxford, and searches
of Journal of Refugee Studies, International Journal of Refugee Law, African Affairs, Journal of Modern African
Studies, more research has been conducted on Tanzania than on any other asylum country in Africa in the past
decade.
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Rutinwa,'' no scholarly work in the past decade has attempted a comparative analysis from
the specific perspective of African host states.

Second, the literature on refugee movements in Africa has been focused
predominantly on mass influx situations, considering the dynamics of the arrival of significant
numbers of refugees in a relatively short period of time. While Chapter 1 will outline how
such movements were a particular feature of the refugee question in Africa in the early 1990s,
most refugee populations in Africa today are protracted, having been in exile for five or more
years. While Callamard’s work on Malawi’s treatment of Mozambican refugees examines the
response of an individual state to long-term refugee populations,'* the response of host states
to protracted refugee situations has not been systematically addressed. This thesis, therefore,
seeks to make a contribution to the literature through a comparative analysis of the various
factors affecting the response of three significant host states to the mass arrival and prolonged
presence of refugees, thereby contributing to a more general analytical approach to the study
of asylum policies in Africa.

Third, this thesis critically examines past works on burden sharing' and the
relationship between refugees and security'? to assess their contribution to the contemporary
debate on asylum in Africa. As Chapter 1 will argue, burden sharing and refugee-related
insecurity have both been significant concerns for African host states for many years, and
failures to address these concerns have frequently been cited by governments as justifications
for placing restrictions on asylum since the mid-1990s. These concepts have not, however,

been examined in light of a more rigorous understanding of the political context within which

"' Crisp, August 2000; Jacobsen, 1996; and Rutinwa, 1999.

12 Agnés Callamard, “Malawian refugee policy, international politics and the one-party regime”, Journal of
International Affairs, Vol. 47, iss. 2, Winter 1994.

1 See, for example: James C. Hathaway (ed.), Reconceiving International Refugee Law, Nijhoff Law Specials
No. 30, London: Martins Nijhoff Publishers, 1997. The thesis also examines the ways in which the presence of
refugees can benefit a host state. See: Karen Jacobsen, “Can refugees benefit the state? Refugee resources and
African statebuilding”, Journal of Modern African Studies, Vol. 40, no. 4, 2002.

' See, for example: Gil Loescher, Refugee Movements and International Security, Adelphi Paper 268, London:
Brasseys for the International Institute for Strategic Studies, 1992; and Myron Weiner (ed.), International
Migration and Security, Boulder, CO: Westview Press, 1993.
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asylum policies are formulated. To address this gap, Chapters 2 and 3 of this thesis will
critically examine the concepts of burden sharing and the relationship between refugee
movements and security, respectively, consider the extent to which broader political factors
lead to the characterization of refugees as either burdens or security threats by host states, and
develop framework understandings of burden sharing and security appropriate to the study of
asylum in contemporary Africa. These frameworks will then serve as the basis for examining
the key justifications advanced by Kenya, Tanzania and Guinea for adopting particular
asylum policies.

This thesis also draws from a range of related areas in the literature. Understandings
of the evolving relationship between refugee movements in Africa and international responses
are drawn from works on the history and politics of the ‘international refugee regime’."
Works on the politics of asylum in Western states'® are used to help frame an examination of
the politics of asylum in African states. This thesis also draws on the literature on comparative
African politics'” and African international relations'® to understand significant changes in the
political and economic context of African states since independence, and to critically examine

those changes and pressures on the African state which have, in turn, influenced the state’s

response to refugees.

'* See, for example: Gil Loescher, The UNHCR and World Politics: A Perilous Path, Oxford: Oxford University
Press, 2001; Gil Loescher, Beyond Charity: International Cooperation and the Global Refugee Regime, New
York: Oxford University Press, 1993; and Arthur Helton, The Price of Indifference: Refugees and Humanitarian
Action in the New Century, Oxford: Oxford University Press, 2002.

' See, for example: Gibney, 2004; and Myron Weiner, The Global Migration Crisis: Challenge to States and to
Human Rights, New York: HarperCollins, 1995.

'7 See, for example: Naomi Chazan, Peter Lewis, Robert Mortimer, Donald Rothchild and Stephen John
Stedman, Politics and Society in Contemporary Africa, Third Edition, Boulder, CO: Lynne Reinner Publishers,
1999; and William Tordoff, Government and Politics in Africa, Fourth Edition, London: Palgrave Macmillan,
2002.

'8 See, for example: Clapham, 1996; John W. Harbeson and Donald Rothchild (eds.), Africa in World Politics:
The African State System in Flux, Third Edition, Boulder, CO: Westview Press, 2000; and Edmond Keller and
Donald Rothchild (ed.), Africa in the New International Order: Rethinking State Sovereignty and Regional
Security, Boulder, CO: Lynne Reiner Publishers, 1996.



Methodology

The methodology of this thesis draws predominantly from international relations and
political science.'” These disciplines have informed the research design, case selection and
levels of analysis used in this thesis. In addition, a wider literature on research methods and
ethics informed the practical aspects of the research, including the literature review, fieldwork
preparation, conducting semi-structured interviews and addressing the ethical implications of
the research.”’ Consequently, this thesis is the result of multi-disciplinary research, rooted in
international relations and political science, but drawing on other disciplines including
history, development studies, international law, economics, sociology and anthropology.

The core of this thesis is a comparative study of the asylum policies of Kenya,
Tanzania and Guinea. A case study approach was selected to investigate the dynamics of state
response to refugees because, as argued by King er al, “case studies are essential for
description, and are, therefore, fundamental to social science.”?! Within the case study
approach, the possibility of either a single-case or multi-case approach was considered. While
Eckstein argues in favour of employing a single ‘crucial case’ to test ‘candidate theories’,
arguing that “a single crucial case many certainly score a clean knock-out over a theory,”* a
single case study did not seem the most appropriate approach given the nature and scope of
the research questions. As argued by King ef al, drawing analysis from a single case or

observation is problematic given the importance of examining more than one causal variable,

imperfect measurement, and the prevalence of random error.”> King et al argue instead that

% See, for example: Harry Eckstein, “Case Study and Theory in Political Science”, in Fred 1. Greenstein and
Nelson W. Polsby (eds.), Handbook of Political Science, Volume 7, London: Addison-Wesley Publishing
Company, 1975; Gary King, Robert O. Keohane and Sidney Verba, Designing Social Inquiry: Scientific
Inference in Qualitative Research, Princeton, NJ: Princeton University Press, 1994; and David Marsh and Gerry
Stoker (eds.), Theory and Methods in Political Science, Second Edition, Basingstoke: Palgrave Macmillan, 2002.

20 See, for example: H. Russell Bernard, Research Methods in Anthropology: Qualitative and Quantitative
Approaches, Third Edition, Oxford: AltaMira Press, 2002; Tim May, Social Research: Issues, Methods and
Process, Second Edition, Buckingham: Open University Press, 1997; Social Research Association (SRA),
Ethical Guidelines, December 2003, accessed on-line: http://www.the-sra.org.uk/documents/pdfs/ethics03.pdf

2! King et al, 1994, 44.
22 Eckstein, 1975, 127.
B King et al, 1994, 209 — 212.
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the number of observations should be proportional to the complexity of the phenomenon to be
observed. Given the complexity of the crisis in asylum in Africa and the variety of state
responses, it was found that no single case contained all the elements required to answer the
questions posed by this thesis.

Given the benefits of a comparative approach, coupled with the limitations of
resources and time inherent in a doctoral research project, a cross-regional comparison of
three sub-Saharan African states emerged as the best way to examine the core questions of
this thesis. Kenya, Tanzania and Guinea were selected as the most appropriate cases for this
study for three reasons. First, they have hosted large and protracted refugee populations from
three dominant refugee-producing regions (the Horn of Africa, the Great Lakes region of
Central Africa, and the Mano River region of West Africa) and from prominent examples of

so-called “collapsed states™*

in Africa (Somalia, Rwanda, Burundi, Liberia and Sierra
Leone). Second, these countries hosted the largest refugee populations in Africa at various
times during the 1990s. Third, all three states are post-colonial sub-Saharan African states that
have acceded to both the 1951 Convention relating to the Status of Refugees (1951
Convention),”’ and the 1969 OAU Convention on the Specific Aspects of Refugee Problems in
Africa (1969 OAU Convention),”® thereby providing a sufficient conceptual and legal basis
for comparison of their asylum policies.

The study is not only comparative between countries, but also over time. Each case
study considers the state’s response to hosting refugees from the arrival of the significant
refugee populations to 2004. The Kenya study focuses on the response to the mass arrival of

Somali refugees from 1991. The Tanzania study considers the treatment of refugees since the

early 1960s, while focusing specifically on the treatment of Burundian refugees in Western

24 See: 1. William Zartman (ed.), Collapsed States: The Disintegration and Restoration of Legitimate Authority,
Boulder, CO: Lynne Reinner Publishers, 1995.

1951 Convention relating to the Status of Refugees. Text: 189 United Nations Treaty Series 150. Entry into
force: 22 April 1954.
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Tanzania since 1993. The Guinea chapter examines the case of Liberian and Sierra Leonean
refugees who began to arrive in 1990.

Furthermore, this thesis is also comparative across space, examining the politics of
asylum in both the refugee-populated area®® and in the state capital. Drawing on Landau’s
methodology to record an ‘archaeology of the state’,®’ the substantive fieldwork conducted in
each case included a consideration of the perception of refugees among key stakeholders in
the capital city, at the core of the state, and in the refugee-populated area, on the periphery of
the state. This approach served to examine the “inevitable variations in the means and form of

30 that is, to highlight differences in

the national state throughout a bounded territorial entity,
perception of and experience with refugees at the national and local levels, and consequently
to illustrate the benefits of disaggregating the state when considering its response to the
arrival and prolonged presence of refugees.

Undertaking such a three-fold comparison — between states, over time, and between
levels of the state — is perhaps the most comprehensive way of identifying the full range of
factors that leads to the formulation of asylum policies in Kenya, Tanzania and Guinea. While
it would be problematic to generalise from these cases to the continent of Africa as a whole,

such a comparative analysis does illustrate how common political dynamics have led to the

formulation of the particular asylum policies of each of these three states.

%% Organization of African Unity: 1969 Convention on the Specific Aspects of Refugee Problems in Africa. Text:
1000 United Nations Treaty Series 46. Entry into force: 20 June 1974.

%7 The justification for focusing on these individual refugee populations is addressed in the introduction to the
case study chapters.

2% According to Jacobsen, the term ‘refugee-populated areas’ refers to “areas, usually border regions, that have
experienced the brunt of an influx of refugees, where refugees are initially settled, and where most continue to
live.” Karen Jacobsen, “A Framework for Exploring the Political and Security Context of Refugee Populated
Areas”, Refugee Survey Quarterly, Vol. 19, no. 1, 2000, 3.

2 See: Loren Landau, “Crisis and Authority: A Research Agenda for Exploring Political Transformation in
Refugee-Affected Tanzania”, The Journal of Humanitarian Assistance, 20 May 2000.

30 Landau, May 2000, 19.



11

Methods

The study began with background research and literature review on the themes of the
research and individual case studies. A literature search revealed a wide range of secondary
works and grey literature on Tanzania and Kenya. While a considerable amount of literature
on Kenya was identified, the literature on refugee policy and practice in Tanzania was found
to be vast. In stark contrast, the literature on Guinea, especially relating to the cross-border
incursions into refugee-populated areas between September 2000 and March 2001, was found
to be very limited. To address this gap, a comprehensive review of UNHCR press releases,
situation reports from the United Nations Office for the Coordinator of Humanitarian Affairs
(UN-OCHA) and related news-wire reports’’ covering events from 1 September 2000 to 1
April 2001 was conducted to detail the sequence of key events and the response of the
Guinean government and other actors.

The primary source of information for the case study chapters was fieldwork in
Kenya, Tanzania, Guinea and Geneva. Semi-structured interviews were conducted with
representatives of UNHCR in it Geneva headquarters in August 2003 and September 2004.>
The objectives of these interviews were to gather additional information on UNHCR
operations in the three case studies, to identify gaps in the secondary literature and to ensure
UNHCR’s support for fieldwork in East and West Africa. Additional information was
gathered while the author worked as a Consultant in UNHCR Headquarters in March — June
2002. Fieldwork planning was further facilitated by earlier field visits to Tanzania in January
1999, Guinea in March — September 2001 and Kenya in November — December 2001.

Fieldwork was undertaken during 2004 in Kenya (March), Tanzania (April) and

Guinea (September-October). During each field visit, interviews were conducted in the capital

3 News-wires included in the review were: I'dgence France-Presse (AFP), the UN Integrated Regional
Information Network (IRIN), the Panafrican News Agency (PANA), and Reuters.

% Principles for conducting semi-structured interviews were drawn from: Bernard, 2002, 203 — 239; and May,
1997, 109 - 131.
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33 with representatives of the host government,

city and in the refugee-populated areas
UNHCR, donor governments, international and national non-governmental organizations
(NGOs), civil society and refugee groups. Interviews focused on the history of the
government’s refugee policy, the impact of refugees on the host state and the effectiveness of
the international response. A total of 130 informants were interviewed in Kenya, Tanzania,
Guinea and Geneva.’* Interviews were conducted in either English or French with no
translators,>> and lasted between 60 and 90 minutes.

The potential for bias in information collected during interviews was a real concern
throughout the project,*® especially arising from the author’s close association with UNHCR.
In all three cases, UNHCR provided essential logistical support, especially in the refugee-
populated areas of Dadaab, Kibondo and N’Zérékoré. UNHCR ensured access to refugee
camps, arranged interviews with refugee committees, and facilitated contact with a number of
government departments and NGOs. As a result, there was a concern that informants could
confuse the researcher with UNHCR, resulting in bias. In addition, assessment of the
interview materials required consideration of the problem of ‘reactivity’, “where the active
presence of the researcher can potentially influence the behaviour and responses of
informants, thereby compromising the research findings.”” To address this potential for

motivated bias and reactivity, findings from interviews were triangulated against other

interviews and secondary sources.’® In addition, each informant was told that the researcher

3 In Kenya, this involved research in both Nairobi and Dadaab, the region of North Eastern Province that hosts
the Somali refugee population. In Tanzania, this involved research in both Dar es Salaam and in Kibondo, the
region of Western Tanzania that hosts the majority of the Burundian refugee population. In Guinea, this
involved research in both Conakry and N’Zérékoré, the region of Southern Guinea that hosts the majority of
Liberian refugees.

3 For a complete list of informants, see: References: Section 3: Interviews.
35 The author is bilingual in English and French.
36 See: Fiona Devine, “Qualitative Methods” in Marsh and Stoker (eds.), 2002, 205 — 206.

37 Karen Jacobsen and Loren Landau, “Researching refugees: some methodological and ethical considerations in
social science and forced migration”, New Issues in Refugee Research, Working Paper No0.90, Geneva: UNHCR,
June 2003, 8.

38 See: Melvyn Read and David Marsh, “Combining Quantitative and Qualitative Methods” in Marsh and Stoker
(eds.), 2002.
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was not employed by UNHCR, but was a doctoral student from the University of Oxford.
Furthermore, special attention was paid to introducing the nature of the research prior to the
start of interviews, especially with refugee groups, to address concerns related to raising
expectations during research.

Finally, the nature of the research, and specifically the author’s motivation for
undertaking the research, raised a number of ethical considerations. Turton argues that
research on questions relating to human suffering can only be justified if its objective is to
alleviate that suffering.”® In this way, research of this nature raises a ‘dual imperative’
identified by Jacobsen and Landau: that “refugee-related social science aspires to satisfy high
academic standards ... to justify its place in the academy ... and to ensure that the knowledge
and understanding our work generates are used to protect refugees, influence governments,
and improve the ways institutions like the United Nations or Non-Governmental
Organizations do their work.”*® Given that the African continent is seen to be “scarred by
dictatorship, civil war, AIDS, refugees, and famine enhanced by environmental

»* this thesis seeks not only to contribute to the academic understanding of the

degradation,
response of the African state to one of these ‘scars’, but ultimately to contribute to solutions

based on a more comprehensive understanding of the problem.

Key concepts: Refugees, asylum policy, and the African state

Given the objectives of this thesis, it is important to begin by explaining how the terms
‘refugee’, ‘asylum policy’ and ‘African state’ are employed. The most influential definition
of ‘refugee’ is contained in Article 1(A)2 of the 1951 Convention, which applies the term

‘refugee’ to any person who:

% See: David Turton, “Migrants and Refugees” in Tim Allen (ed.), In Search of Cool Ground: War, Flight, and
Homecoming in Northeast Africa, Trenton, NJ: Africa World Press, 1996.

40 yacobsen and Landau, June 2003, 1.

4! Christopher Clapham, “Introduction”, International Affairs, Vol. 81, no. 2, 2005, 275 - 276.
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As a result of events occurring before 1 January 1951 and owing to a well-
founded fear of being persecuted for reasons of race, religion, nationality,
membership in a particular social group or political opinion, is outside the
country of his nationality and is unable or, owing to such fear, unwilling to avail
himself of the protection of that country...

This definition was developed specifically in response to the refugee situation in Europe after
World War 11, and “from the outset, it was recognized that, given its various limitations, the
Convention definition would not cover every refugee.”** It was not until the adoption of the
1967 Protocol relating to the Status of Refugees (1967 Protocol)® that the temporal and
geographic limitations of the definition were removed, making the definition more universally
applicable.

A central feature of this definition remained, however, its exclusive reference to
individualized persecution. According to the 1951 Convention definition, only persons who
could demonstrate that they were individually the victims of persecution could be recognized
as a refugee. This raised two particular concerns for newly-independent African states in the
1960s.** First, as outlined in Chapter 1, the majority of refugees in Africa at the time were not
fleeing individualized persecution, but generalized violence, either as a result of the on-going
wars of national liberation or as a result of conflicts in newly independent states. Second,
application of the 1951 Convention requires individual refugee status determination
procedures. Even given the number of refugees in Africa in the 1960s, such procedures were
found to be too resource and time-intensive for many African states.

In response to these and other concerns, African states adopted an additional refugee
definition under the auspices of the Organization for African Unity (OAU). The 1969 OAU
Convention contains two definitions of the term ‘refugee’. The first, in Article I(1), is
identical to the definition in Article 1(A)2 of the 1951 Convention. Article I(2) of the 1969

OAU Convention, however, states that:

42 Guy Goodwin-Gill, The Refugee in International Law, Second Edition, Oxford: Clarendon Press, 1996, 19.

#1967 Protocol relating to the Status of Refugees. Text: 606 United Nations Treaty Series 267. Entry into force:
4 October 1967.



15

The term ‘refugee’ shall also apply to every person who, owing to external
aggression, occupation, foreign domination or events seriously disturbing public
order in either part or the whole of his country of origin or nationality, is
compelled to leave his place of habitual residence in order to seek refuge in
another place outside his country of origin or nationality.

Through this definition, the 1969 OAU Convention introduced two important innovations.
First, the term ‘refugee’ in the African context now applies to individuals fleeing both
persecution and generalized violence. Second, by making refugee status contingent on
generalized situations in the refugee’s country of origin, the 1969 OAU Convention allows
states to recognize entire groups of individuals as refugees on the basis of shared
characteristics and common cause of flight. This procedure, known as prima facie refugee

5

status determination,® is the basis upon which the vast majority of refugees in Africa are

recognized today. Of the 324,135 new refugees recognized in Africa in 2003, 276,988 (85%)
were recognized on a prima facie basis.*

With the arrival of individuals or groups of individuals claiming to be refugees, states
must decide how to respond to these claims and how to accommodate refugees for the
duration of their exile. Taken together, this response is the state’s ‘asylum policy’. As
outlined by Jacobsen,*’ states receiving refugees, called ‘host states’, must adopt policy
responses to three sets of questions. The first set relates to what Jacobsen terms “the legal-
bureaucratic response,” involving the position states take on the legal status of those
individuals seeking asylum, the adoption of procedures to determine refugee status on a group

or individual basis, and the allocation of responsibility for the refugees within the state

bureaucracy. The second set of questions relates to the nature and level of cooperation

* See: George Okoth-Obbo, “Thirty Years On: A legal review of the 1969 OAU Refugee Convention” in A.A.
Yusuf (ed.) African Yearbook of International Law, London: African Association of International Law, 2001.

4 See: Bonaventure Rutinwa, “Prima facie status and refugee protection”, New Issues in Refugee Research,
Working Paper No. 69, Geneva: UNHCR, October 2002.

4 UNHCR, Statistical Yearbook 2003: Refugees, Asylum-seekers and Other Persons of Concern — Trends in
Displacement, Protection and Solutions, Geneva: UNHCR, May 2005, Annex 2.

47 gee: Jacobsen, 1996.
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between the host state and the international donor and humanitarian community.48 The third
set of questions relate to the “admission and treatment of refugees.” In this way, the host
state’s asylum policy will determine whether refugees are allowed to enter the state’s
territory, where and in what manner they are allowed to settle, what rights they are afforded
while in exile, and the division of responsibility between the host state and international
actors such as UNHCR.

If a host state applies international and regional refugee protection standards, allows
access to and cooperates with international organizations, and grants refugees the full range of
social, economic and political rights contained in international refugee law, such as freedom
of movement and the right to seek employment, they may be said to have adopted an ‘open
asylum policy’. If, by contrast, a state prevents or frustrates the arrival of refugees, does not
apply international and regional refugee protection standards, does not cooperate with
international organizations, and denies refugees the rights they are afforded by the 1951
Convention, they may be said to have adopted a ‘restrictive asylum policy’. As Chapter 1 will
illustrate, the position of African states on these questions have changed considerably in the
past fifty years, moving from a “very generous attitude towards refugees” in the 1960s and
1970s to a marked decrease in their commitment to asylum in the 1980s and 1990s.*
Explaining this shift is a core objective of this thesis.

While there is general agreement on the legal definition of ‘refugee’, notwithstanding
its potential conceptual and operational limitations,”® there is significant debate on the
definition of the ‘state’, and particular debate on the meaning of ‘the African state’. The
objective of this section is not to resolve these debates, but to present a framework

understanding of the origins and evolution of the African state for the purposes of this thesis.

* Engagement with the international donor and humanitarian community is taken to mean both bilateral relations
with donor governments and broader multilateral engagement with the host state through UNHCR and
operational NGOs active in refugee-populated areas.

9 Rutinwa, 1999, 1.
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This thesis works from the position that “states, like fruits, are exceedingly varied despite

»1 While recognizing that the post-colonial experiences of

their fundamental similarities.
individual states have been very different, as illustrated in the three case studies in this thesis,
it is possible, and indeed important, to emphasise those characteristics shared by the majority
of post-colonial states in sub-Saharan Africa. It should, however, be emphasised that the
argument of this thesis is limited to sub-Saharan Africa, and excludes the question of refugee
movements in North African states bordering the Mediterranean.

From the early uses of the term ‘state’ by Jean Bodin and Thomas Hobbes in the

2 to characterizations developed by Weber” and

sixteenth and seventeenth centuries,
Migdal,’* the ‘state’ has generally been taken to consist of a territory, a population that
inhabits that territory, and an authority that governs that population and which has a
monopoly over the use of force to exercise its authority. To these domestic characteristics
must be added the international characteristics of the state, namely recognition by other states
and sovereignty. As argued by von Glahn, “unless a group of people possessing territory and
governmental institutions also possess independence — that is, the ability to regulate its
internal affairs without outside interference or control — that group cannot properly claim to

be a state.”> The challenge, therefore, is to conceptualize the state “broadly enough to

encompass not only the relationships between the internal dynamics of individual territory-

0 See: Roger Zetter, “Labelling Refugees: Forming and Transforming a Bureaucratic Identity”, Journal of
Refugee Studies, Vol. 4, no. 1, 1991.

5! Barry Buzan, People, States and Fear: An Agenda for International Security Studies in the Post-Cold War
Era, Second Edition, London: Longman, 1991, 96.

52 Skinner, cited in Gibney, 2004, 198 —201.

> Weber defined the ‘state’ as “that human community which (successfully) lays claim to the monopoly of
violence within a certain territory, the ‘territory’ being another of the defining characteristics of the state.” Max
Weber, “The Profession and Vocation of Politics” in Peter Lassman and Ronald Speirs (eds.), Weber: Political
Writings, Cambridge: Cambridge University Press, 1994, 310 - 311.

5% Migdal defined the ‘state’ as “an organization composed of numerous agencies led and coordinated by the
state’s leadership (executive authority) that has the ability or authority to make and implement the binding rules
for all the people as well as the parameters of rule making for other social organizations in a given territory,
using force if necessary to have its way.” Joel S. Migdal, Strong Societies and Weak States: State-society
relations and state capabilities in the Third World, Princeton, NJ: Princeton University Press, 1988, 19.

55 Gerhard von Glahn, Law among Nations: An Introduction to Public International Law, Seventh Edition,
Boston: Allyn and Bacon, 1996, 52.
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government-society packages, but also the larger systemic dynamic of the way in which these
packages relate to each other.”>® Such a conceptualization of the state is particularly important
in the context of refugee movements, which are, by their very nature, both domestic and
international events.

To this end, Buzan proposes a conceptualization of the state based on three
components. The first is the physical basis of the state, including its population, territory and
resources. The second is the institutional expression of the state, comprising “the entire
machinery of government, including its executive, legislative, administrative and judicial
bodies, and the laws, procedures and norms by which they operate.”’ The final component is
the idea of the state, rooted both in the nation, especially in those rare instances where the
territory of nation and the state coincide, and in organizing ideologies, which can take for
form of “some fairly general principles, like Islam, or democracy, or some more specific
doctrine, like republicanism or communism.”®

As Chapter 1 will argue, pan-Africanism and solidarity with liberation movements
were central elements of the idea of many African states in the 1960s and 1970s. This idea of
the state contributed to open asylum policies for refugees fleeing wars of national liberation,
even when such policies resulted in retaliation by the colonial power and attacks on the host
state. Buzan’s characterization of the state helps explain this willingness to host refugees,
despite attacks on the physical base of the state. As he argues, “since the state ultimately rests
on its physical base, the protection of territory and population must count as fundamental
national security concerns, though they may be sacrificed in considerable measure to protect

the other two components of the state.” As Chapter 5 will argue, for example, this explains

Tanzania’s willingness to host refugees from Mozambique in the late 1960s and early 1970s

56 Buzan, 1991, 60.
57 Buzan, 1991, 83.
58 Buzan, 1991, 79.
59 Buzan, 1991, 95.
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despite attacks by the Portuguese Air Force: the hosting of refugees was seen as a tangible
expression of the idea of the pan-Africanist Tanzanian state under the regime of Julius
Nyerere.

In this way, it is important to understand the difference between the ‘state’ and the
‘regime’. According to Job, the term ‘regime’ “refers to the small set of persons who hold the
highest offices in the state and/or are the elite that effectively command the machinery,
especially the coercive forces, of the state.”®® While Buzan incorporates the regime into his
conceptualization of the institutional expression of the state, he notes that the ‘state’ and
‘regime’ are not always the same. In fact, regimes “can be assumed to have their own
interests, both organizational and individual, apart from the state interests which they

29

represent.”®’ As illustrated in the case studies, differentiating between the interests of the state
and the governing regime is “both possible and necessary” in the African context.®?
Underlining Buzan’s three components of the state is sovereignty. States are, by
definition, sovereign, and in the post-1945 international order enshrined in the Charter of the
United Nations, all sovereign states are equal.” To paraphrase Orwell, however, while all
states are equal, some are more equal than others. Accordingly, it is important to consider the
nature of weaker states in the international system, which Jackson refers to as ‘quasi-states’.**
Jackson argues that the rapid process of decolonization following the end of World War 11
brought into existence a significant number of states. These states came into being in an

international system that both guaranteed their existence and bestowed upon them sovereign

equality. In reality, however, these states were far from equal with other states in their

% Brian Job, “The Insecurity Dilemma: National, Regime, and State Securities in the Third World”, in Brian Job
(ed.), The Insecurity Dilemma: National Security of Third World States, Boulder, CO: Lynne Reinner Publishers,

1992, 15.
' Buzan, 1991, 89.

52 John W. Harbeson and Donald Rothchild, “The African State and State System in Flux” in Harbeson and
Rothchild (eds.), 2000, 7.

63 See: von Glahn, 1996, 48 — 64.

% See: Robert H. Jackson, Quasi-states: Sovereignty, International Relations, and the Third World, Cambridge:
Cambridge University Press, 1990.
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capacity to provide the “concrete benefits which have historically justified ... sovereign
statehood.”® Jackson consequently argues that while these states may have juridical
statehood, their empirical statehood “in large measure still remains to be built,” making them
‘quasi-states’.%

While Jackson argues that this juridical statehood has ensured the survival of many
otherwise weak states, especially in Africa,’’ Ayoob argues that the ‘negative sovereignty’
conferred upon weak states has not made them more secure, but is at the core of their
‘insecurity predicament’.®® Ayoob believes that many ‘Third World’®’ states share a common
predicament stemming from their late or delayed state-making and their late entry into the
international system. As a result of these pressures, Ayoob argues that Third World states can
be characterized by their weakness and vulnerability, a view echoed by Krasner, who has
argued that “the international and domestic weaknesses of Third World states make them

1”7 As a result, the primary

vulnerable to systemic shocks, which they cannot contro
objective of these states, and the regimes that govern them, is to “reduce the deep sense of
insecurity from which Third World states suffer domestically and internationally.””" While
the concept of vulnerability will be central to the examination of the relationship between

refugee movements and security in Chapter 3, it is also useful for understanding the nature of

the state in Africa.

%5 Jackson, 1990, 21.

% Ibid.

%7 See: Robert H. Jackson and Carl G. Rosberg, “Why Africa’s Weak States Persist: The Empirical and Juridical
in Statehood”, World Politics, Vol. 35, no. 1, October 1982.

%8 See: Ayoob, 1995.

% This thesis uses the terms ‘Third World’ and ‘global South’ interchangeably. For a discussion of the continued
relevance of the term ‘Third World’, see: S. Neil MacFarlane, “Taking Stock: The Third World and the End of
the Cold War”, in Louise Fawcett and Yezid Sayigh (eds.), The Third World beyond the Cold War: Continuity
and Change, Oxford: Oxford University Press, 1999.

0 Stephen D. Krasner, Structural Conflict: The Third World Against Global Liberalism, Berkeley, CA:
University of California Press, 1985, 58.
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While recognizing the tremendous diversity of African politics,72 it has been argued
that “to talk about politics in Africa is virtually to talk about the state.””> Domestically, the
post-colonial African state has been characterized as “weak in foundations, structurally
deficient, without deep legitimacy and generally lacking the political means of its putative

power over civil society.”’*

Internationally, the African state is “at the bottom of any
conventional ordering of global power, importance and prestige.””” To this characterization of
the African state must be added the artificiality of its borders, which were drawn mostly in the
late nineteenth century by European colonial powers with little or no regard for local
particularities. As argued by Davidson, “the colonial partition ... inserted the continent into a
framework of purely artificial and often positively harmful frontiers.”’® While European
colonial rule was, largely, “a mere interlude in the broader sweep of African history,” the
colonial heritage remains ‘“the necessary point of departure for analysis of African
international relations.””’

Notwithstanding the weakness and artificiality of the African state, gaining control of
the state and preserving it were the twin priorities of African nationalist leaders, both in the
run-up to independence and in the early post-colonial period. Leaders subsequently agreed not
to revisit the colonial boundaries, a principle enshrined in the Charter of the OAU, signed in
1963. It is also significant that African independence was achieved in the early phases of the

Cold War, during which “diplomatic, economic and military support was often given to

individual African leaders who allied themselves (sometimes interchangeably) with either the

72 See: Chazan et al, 1999, 5 — 13.

7 Patrick Chabal, Power in Africa: An Essay in Political Interpretation, Basingstoke: Macmillan, 1994, 68.
7 Chabal, 1994, 74.

7> Clapham, 1996, 3.

76 Basil Davidson, The Black Man's Burden: Africa and the Curse of the Nation-State, New York: Times Books,
1992, 163.

" Crawford Young, “The Heritage of Colonialism”, in Harbeson and Rothchild (eds.), 2000, 23.
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United States or the Soviet Union.”’® While the dynamics of the Cold War will be discussed
in greater detail in Chapter 1, it is important to note here that a number of African leaders
were able to use superpower rivalry to “fend off political opponents at home.””
The assurance of sovereignty did not, however, ensure domestic stability and security.
The weight of expectations at independence, coupled with the scarcity of resources available
to the newly-independent state, created fierce domestic competition over the authority to
allocate those scarce resources. Regimes in Africa in the 1960s and 1970s became
increasingly centralized either around a single political party or the military, and domestic
opposition was either constrained or eliminated.®® This centralization of power allowed a
number of regimes to pursue ambitious state-led development programmes, such as those in
Tanzania (Chapter 5) and Guinea (Chapter 6). It also allowed several regimes to pursue
refugee policies irrespective of domestic support, especially in the context of refugees fleeing
Cold War proxy conflicts (Chapter 1). These models of governance did not, however, prove
sustainable and “by the late 1970s and early 1980s most, if not all, African states were
undergoing an organizational crisis.”®' This crisis was characterized by deteriorating relations
between the state and society, high levels of graft and corruption, and “the inability of many
formal institutions to fulfil even the most basic tasks.”®
This organizational crisis was mirrored by an economic crisis. Declining growth,
coupled with population increases, resulted in a significant reduction in per capita income in

Africa through the 1980s.*® At the same time, Africa’s terms of trade were drastically affected

by the declining value of the continent’s main exports — such as cocoa, coffee and cotton —

’® lan Taylor and Paul Williams, “Understanding Africa’s place in world politics”, in Ian Taylor and Paul
Williams (eds.), Africa in International Politics: External involvement on the continent, London: Routledge,
2004, 6.

» Taylor and Williams, 2004, 7.
80 See: Clapham, 1996, 56 — 62; and Chazan et al, 1999, 137 — 158.
81 Chazan et al, 1999, 65.

82 Ibid.
8 Chazan et al, 1999, 325.
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relative to the cost of imports, leading to a decline in real terms by about a third between 1980
and 1987. In response, African states borrowed heavily, with total African debt climbing from
about US$16 billion in 1970, to US$58 billion in 1980, to US$144 billion in 1987.%* By 1985,
foreign debt equalled 43% of Africa’s total gross domestic product (GDP), causing a balance
of payments crisis. While a number of regimes tried to fend off the crisis through a range of
short-term measures, the implementation of structural adjustment programmes guided by the
World Bank and International Monetary Fund (IMF) became increasingly unavoidable.
While the nature and implementation of these programmes will not be addressed here,
recognizing that “few issues in contemporary African development have been as contentious
285

as the role of these international financial institutions (IFIs) over the past two decades,”” it is

important to emphasise that “the needs of debtor countries gave the IFIs unprecedented
leverage over the region’s economic policies.”®

In reflecting on this period, Clapham notes that “whereas the domestic economies of
African states were heavily penetrated by external forces which limited the power of the state,
African governments were to a very large extent left free to manage politics as they
wished.”®” Domestic human rights records went unchallenged and governance unquestioned
by donor states. In the geopolitical context of the Cold War, “Western states did not want to
risk the imposition on Africa of principles of human rights or democracy which would be
applicable to their allies as well as to their adversaries, and which would tend to push African
leaders into the less demanding arms of the Soviet Union.”®® This rationale led to Western

support for regimes with poor human rights and governance records, such as those in Zaire,

South Africa, Kenya and Ethiopia.

 World Bank figures cited in Chazan et al, 1999, 326.
85 Chazan et al, 1999, 334.

8 Chazan et al, 1999, 337.
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The end of the Cold War in the late 1980s, however, “brought about an almost instant
transformation” in Africa.®” One of the most striking features of this transformation was
democratization, with the overwhelming majority of African states committing themselves to
some level of democratic reform in the early 1990s.”® This change was the result of domestic
and international pressures which “made it extremely difficult for [African leaders] to cling to
their previous insistence on unfettered sovereignty in the international arena combined with
monopoly statehood in the internal one.”' For their part, the ‘victory’ of capitalist and neo-
liberal ideology in the Cold War emboldened Western states to seek universal application of,
and adherence to, these principles through the formulation of the ‘Washington Consensus’.
Without the Soviet Union as a counter-balance, African regimes lost one of the main
bargaining chips that they “had been able to use to protect their domestic political hegemony
from external attack.””” Dependent on Western donor states to provide continued support for
their ailing economies, carrying significant debt, and lacking alternatives, African states had
little choice but to accept the new terms of their relationship with the West. Given the
centrality of political and economic liberalization, compounded by the power imbalance
between African states and donor governments and institutions, African states became subject
to “a comprehensive superstructure of international accountability.””?

Taken together, these changes in the political and economic landscape in Africa since
the mid-1980s have resulted in a number of internal and external constraints on the African

state today. Internally, African states are constrained by the effects of democratization and

economic liberalization. Externally, African states face the constraints imposed by the neo-

% Clapham, 1996, 192.
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liberal consensus and lack of policy alternatives.”® As a result, the sense of vulnerability of
African states, as described by Ayoob, has been further compounded by the imbalance of
power between African states and donor states, and the peripheral place Africa occupies in the
international system. A central objective of this thesis is to trace how these internal and
external constraints resulting from changes in Africa’s political landscape since the 1980s

have affected the asylum policies of African states over the past decade.

Structure of thesis

This thesis argues that these external and internal pressures faced by African states
play a predominant role in the formulation of asylum policies. While factors relating to the
presence of refugees, such as numbers, burden sharing and security, play an important role in
the determination of asylum policies, these factors are typically conditioned by factors
unrelated to the presence of refugees. In particular, this thesis argues that the characterization
of refugees as a burden and a security concern is often the result of efforts on the part of the
governing regime within the host state to ensure its survival in light of external and internal
pressures. This is not to say that the presence of refugees does not result in burdens and
security concerns for the host state and the refugee-populated areas; in many instances it does.
Instead, the thesis argues that the impact of refugees is characterized differently at the core
and the periphery of the host state, pointing to the influence of broader political factors.
Fundamentally, this thesis argues that scholarly work in the area must incorporate an
understanding of the politics of asylum in Africa to more effectively understand the causes of
the crisis of asylum in Africa.

To support this argument, this thesis has three sections. The first section sets the
historical and conceptual context of the thesis by tracing the history and nature of the crisis of

asylum in Africa and efforts to address to two of the most often articulated concerns of host

% See: Keith Somerville, “Africa After the Cold War: Frozen Out or Frozen in Time?”, in Fawcett and Sayigh
(eds.), 1999.
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states on the continent, namely burden sharing and host state security concerns. Section two is
comprised of three case study chapters, examining how each state has responded to the mass
arrival and prolonged presence of key refugee populations since the early 1990s. Section three
then presents a framework for understanding the politics of asylum in Africa by examining
the interplay between factors relating to the presence of refugees, such as the dependability of
international assistance and the security implications of refugee movements, and factors
unrelated to the presence of refugees, such as democratization, economic liberalization and
the sense of vulnerability derived from the peripheral place occupied by African states in the
international system.

Chapter 1 traces the history of state response to refugee movements in Africa from
the early 1960s, through the wars of national liberation in Southern Africa, post-colonial
conflict in independent Africa, and the Cold War, to the emergence of the crisis of asylum in
Africa in the 1990s. The chapter examines refugee movements and state responses during
this period to illustrate how burden sharing and refugee-related insecurity have been concerns
for African host states for many years, and how failures to address these concerns came to be
cited by governments as justifications for placing restrictions on asylum from the mid-1990s.
In addition, the chapter will draw from the political history of the African state outlined in the
Introduction to argue that broader political factors have also had an impact on the asylum
policies of African states.

Chapter 2 critically examines the principle and practice of burden sharing with
African states. The chapter begins by defining the principle and outlining its foundations
before examining its rising significance in Africa, the challenges of quantifying Africa’s
refugee burden, and the various mechanisms through which this burden has been shared by
other states. By contrasting the African burden sharing experience with the history of burden
sharing in other regions, the chapter will argue that African states have been largely unable to

alter the level and nature of burden sharing, due partially to the nature of their relationship
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with the international donor community. While a significant amount of burden sharing with
African states does occur, and the presence of refugees may constitute a benefit for host
states, the chapter argues that the scope, scale, sustainability and dependability of burden
sharing with African states is largely determined by the interests of donor states. This
disaggregated understanding of burden sharing will then be employed in the case studies to
examine various aspects of refugee burden sharing in Kenya, Tanzania and Guinea.

Chapter 3 examines the relationship between refugee movements and security, with a
particular focus on Africa. The chapter first highlights the importance of the relationship and
outlines the security implications of refugee movements during and after the Cold War. The
chapter then considers changing understandings of security since the end of the Cold War and
reviews the early scholarly literature on refugees and security. After considering the
applicability of this literature to the security concerns of host states in Africa, the chapter
develops an understanding of ‘security’ appropriate to African states. Finally, the chapter
presents a framework for understanding the nature and causes of the refugee-related security
concerns of host states in Africa, which will be employed in the case studies.

Chapters 4, 5 and 6 apply these framework understandings of burden sharing and
security to the cases of Kenya, Tanzania and Guinea. Each chapter details the arrival of a
particular refugee population, then considers the state response to the initial arrival of that
population and subsequent policy changes. In all three cases, concerns relating to burden
sharing and security were identified by the government as justification for adopting a
particular asylum policy. By applying the frameworks developed in Chapters 2 and 3,
however, the case studies argue that such concerns do not sufficiently account for the nature
of asylum policies adopted by host states. Drawing on the political history of the African
state presented above, the case studies argue that the asylum policies of each host state are
more fully understood by considering the significance of broader historical and political

factors and by understanding the politics of asylum in each case.
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Taken together, the case studies argue that Kenya’s approach to Somali refugees,
Tanzania’s approach to Burundian refugees and Guinea’s approach to Liberian and Sierra
Leonean refugees, while different in substance, are the product of a common logic. All three
states have made policy choices on their approach to the continued presence of refugees, with
Kenya and Tanzania adopting restrictive policies and Guinea maintaining an open policy.
While these three states have chosen different strategies, the approach taken is best
understood only partially in the context of issues relating to the presence of refugees, such as
the increase in numbers, failures of burden sharing and security concerns.

More generally, the thesis argues that states typically interpret the implications of the
arrival and protracted presence of refugees according to factors unrelated to the presence of
refugees. In Kenya, the presence of Somali refugees was tolerated to placate the donor
community, but a history of conflict between the Kenyan state and Somali irredentists led to
the securitization of the Somali refugee population and their relegation to the political and
geographic periphery of the state. In Tanzania, economic liberalization and democratization
have placed pressures on the governing regime, which has used the presence of refugees to its
domestic political advantage while seeking to extract additional resources from the donor
community. In Guinea, the state has used the presence of refugees in its effort to leverage
support from an otherwise restrictive donor community.

Based on this analysis, Chapter 7 develops a framework for understanding the
politics of asylum in Africa, highlighting the full range of factors that influence the
formulation of asylum policies of African states. The chapter argues that political factors
unrelated to the presence of refugees tend to play a predominant role in the asylum policies of
states like Kenya, Tanzania and Guinea, and that these states typically incorporate decisions
on asylum into their broader political calculus. In this way, the chapter argues that while the

presence of refugees may constitute a burden and a security concern in certain circumstances,
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approaches to such concerns are more often the result of pressures and factors unrelated to the
presence of refugees.

Such an approach leads to important lessons not only for the study of asylum in
Africa, but also for the future of the refugee protection regime in Africa. While part of the
solution to the crisis in asylum surely lies in addressing concerns relating to numbers, burden
sharing and security, part of the solution also lies in engaging in broader political and
economic forces that influence a state’s asylum policies. As the findings of the thesis
illustrate, African host states do not approach the arrival and prolonged presence of refugees
in a historical or political vacuum. If the scholarly understanding of refugees in Africa is to
more effectively identify solutions to the current crisis in asylum, it must also adopt such an

approach.
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Chapter 1

The History of Asylum in Africa:
Origins of the crisis

Introduction

Migration has been a significant feature of African history since pre-modern times.”
Forced migration in Africa can be traced back to antiquity, and was a central feature of the
consolidation of the Bafour, Ghana, Benin and Lunda empires.96 Inter-communal conflict,
especially resulting from the mfecane in Southern Africa, shifting cultivation and the slave
trade also resulted in significant migration both from and within Africa.”” Colonial policies of
forced recruitment and the settler agricultural system also resulted in forced migration. In
1917, for example, an estimated 100,000 Africans fled from Mozambique subsequent to an
uprising against Portuguese colonial labour policies.98
The emergence of the modern refugee phenomenon in Africa may, however, be linked

9 in the late

to the “struggle for and attainment of independence by most African nations
1950s and early 1960s for two reasons. First, “the process of decolonisation brought new and
powerful political forces into play and released forces which had been checked or suppressed

d,”'% resulting in a dramatic increase in the number of refugees in

during the colonial perio
Africa. Second, this increase in the number of refugees occurred in the context of newly

independent states, internationally recognized borders, and changing relations with the
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Press, 1985, 11 - 20.

% See: Vincent Khapoya, “Political Developments in Historic Africa”, Chapter 3, The African Experience: An
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réfugiés: Que faire?, Paris: Harmattan, 1984.
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international system. The confluence of these factors not only raised legal questions, but
important political questions as well.

The goal of this chapter is to set the historical context for the thesis by tracing the
major periods of post-independence refugee movements in Africa and outlining the response
of states. The structure of this chapter builds from Rutinwa’s argument that asylum policies in
post-independence Africa may be “classified into two periods.”'®' The first period, from the
early 1960s to the 1970s, has been described as a time when African states “proved
remarkably generous in their response to refugee influxes.”'” Since the 1980s and through
the 1990s, however, Rutinwa notes “a marked shift in refugee politics in Africa” with states

193 By tracing the trends in refugee movements and

becoming “less committed to asylum.
asylum policies in Africa from the early 1960s through the 1990s, this chapter outlines the
changing response of African states to refugees, and highlights the range of factors that have
resulted in the shift towards more restrictive policies.

In contrast with those who argue that the response of African states to refugees in the
1960s and 1970s is best explained in terms of ‘traditional hospitality’, or who describe the

* when humanitarian concerns superseded political

period as a ‘golden age’ of asylum,'
concerns in the formulation of asylum policies, this chapter argues that asylum policies have
been influenced by political concerns since the emergence of an independent African state
system in the early 1960s. In fact, asylum policies have been largely motivated by concerns of
domestic politics, national security and international relations. This is not to say that a period

of open asylum policies in Africa did not exist, but that it existed for specific political and

strategic reasons. As such, the changing response of African states to refugees is arguably not

101 Rutinwa, 1999, 1.
192 Holborn, 1975, 826.
193 Rutinwa, 1999, 1.

194 According to Rutinwa, this period “may be described as the ‘golden age’ of asylum in Africa.” Rutinwa,
1999, 4.
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the result of a new approach to refugees, but the result of the changing political context within
which refugee movements occur.

This chapter has three sections. Section one considers the response of newly-
independent African states to refugee movements in 1960s and early 1970s, arguing that
political considerations guided the response of states to the arrival of refugees during this
period. Section two examines the increased pressures placed on asylum in the late 1970s and
through the 1980s, resulting from an increase in refugee numbers, concerns about declining
donor engagement, and a rise in security concerns, and compounded by the globalization of
the Cold War and the economic crisis that came to grip Africa in the 1980s. As outlined in
section three, these concerns were magnified in the 1990s, as the end of the Cold War
signalled both Western disengagement and the proliferation of conflict in Africa. As Africa’s
refugee population topped 6 million, concerns of African states relating to burden sharing and
security, coupled with political and economic changes on the continent, led to increasing

restrictions on asylum.

Post-independence refugee movements: 1960s and 1970s

The “first African struggle against European colonial rule in the postwar period to
produce significant numbers of refugees” was the 1956 Algerian war of independence from
France.'” During the 1960s and 1970s, however, the overwhelming majority of refugees in
Africa were to be found south of the Sahara, and could be broadly divided into two categories.
The first category included refugees from wars of national liberation in minority and colonial-
governed states.'”® By the early 1970s, 57% of the estimated 1 million refugees in Africa

“originated mainly from the territories still under Portuguese rule, namely Angola, Guinea-

195 [ oescher, 2001, 97. For a detailed history of the Algerian refugee crisis, see: Cecilia Ruthstrdm-Ruin, Beyond
Europe: The Globalization of Refugee Aid, Lund: Lund University Press, 1993; and UNHCR, The State of the
World’s Refugees: Fifty Years of Humanitarian Action, Oxford: Oxford University Press, 2000, Chapter 2.

19 Eor an overview of refugee movements resulting from wars of national liberation, see: Zolberg et al, 1989, 72
- 102.
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Bissau and Mozambique ... [and] were living in three neighbouring countries sympathetic to
the liberation cause, namely Zaire, Senegal and Tanzania.”'"” As illustrated by the case of
Tanzania in Chapter 5, these refugees, and the liberation movements themselves, were often
granted refuge by neighbouring states, both as a gesture of African solidarity and as a means
of highlighting the deficiencies of the colonial regimes.'%®
The second category of refugees was the result of “explosive internal, social and
political situations, which existed long before the colonial period but which came to a climax
only after independence was reached.”® Crises in Zaire, Rwanda, Burundi, Sudan, Ethiopia
and Uganda prompted significant refugee movements in the Great Lakes region and in the
Horn of Africa,'"’ and equally significant challenges for neighbouring states. As argued by
Loescher, “new African governments often viewed refugees as a national security threat
because they frequently caused severe interstate tensions.”''' This was especially true in the
case of refugees from Rwanda and Sudan.''? Throughout the 1960s and early 1970s, for
example, Sudan believed that refugee populations in neighbouring countries provided a base
for insurgent groups. In response, the Sudanese military entered border areas in Uganda and
Ethiopia, seized refugees, and returned them to Sudan, resulting in a significant strain on

relations between Sudan and its neighbours.'"?

197 Aderanti Adepoju, “The Dimension of the Refugee Problem in Africa”, African Affairs, Vol. 81, no. 322,
1982, 22.
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(eds.), Refugees South of the Sahara: An African Dilemma, Westport, CT: Negro University Press, 1970, 2.
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While statistics for refugee populations in Africa are problematic,

Table 1.1
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14 the following

table provides an overview of the distribution of refugees in Africa in the early 1970s:

Estimated Number of Refugees of Concern to UNHCR in Africa

(1 December 1972)'®

Country of asylum Origin of main groups Total
Botswana Angola 4,500
Burundi Rwanda 33,000
Central African Republic Sudan, Zaire and Chad 24,000
Egypt Various 5,000
Ethiopia Sudan 10,000
Kenya Various 1,500
Rwanda Burundi 5,000
Senegal Portuguese Guinea 81,000
Sudan Ethiopia and Zaire 59,000
Uganda Rwanda, Sudan and Zaire 166,000
Tanzania Mozambique, Rwanda, Burundi and Zaire 91,000
Zaire Angola, Rwanda, Sudan, Burundi, Zambia 478,000
Zambia Angola, Mozambique and Malawi 34,000
West Africa Various 6,000
Others Various 4,500
Total: 1,002,500

Response from African states

The majority of these refugees did not live in camps, but were integrated into local and
national economies through the ‘zonal development’ approach to refugee settlement.''® As
argued by Kironde, “zonal development and planning [was] generally accepted [by African
states] as the best method of consolidating the economic and social condition of refugee
settlements as well as integrating them into the economic and social systems of the
country.”"'” Kibreab notes that the majority of refugees in Africa were accommodated in local

settlements at the end of the 1970s, with more than 90% of refugees living in settlements in

114 Gee: Gaim Kibreab, The State of the Art Review of Refugee Studies in Africa, Uppsala Papers in Economic
History, Research Report No. 26, Uppsala: Uppsala universitet, 1991, 8 — 15; and Jeff Crisp, “Who has counted
the refugees? UNHCR and the politics of numbers”, New Issues in Refugee Research, Working Paper No. 12,
Geneva: UNHCR, June 1999. The politics of refugee numbers will be discussed in Chapter 7.
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121

many of the largest asylum countries,''® including Senegal,119 Sudan,'® Tanzania'?' and

Zaire.'® As part of the refugee settlement approach, refugees were allocated land, granted the
right to work, encouraged to pursue self-reliance through a range of economic activities,'>
and generally received a “generous welcome.”'** While UNHCR and other agencies provided
significant support for this approach,'® credit was mostly given to African states for adopting
such open asylum policies.

Given the range of concerns relating to the presence of these refugees, it is important
to understand why African states adopted such an open response. Most early work on post-
independent asylum policy in Africa points to notions of ‘traditional hospitality’ as a
sufficient explanation for the open asylum policies of African states during this period.'*® As
argued by Zarjevski:

Everywhere the fate of refugees is determined by the attitude of the country of
reception. In Africa, this attitude has always been influenced by a simple human
feeling of brotherly sympathy, and by unshakeable optimism. No persuasion
was needed in Africa to make governments grant asylum to refugees who sought
it. Refoulement at the frontier is the exception rather than the rule, and represents
a rare breach of traditional hospitality.'”’

Likewise, Rutinwa refers to this period as “the ‘golden age’ of asylum in Africa.”'*®

For him, the signing of the 1969 OAU Convention marked the formalization of an ‘open door

policy’ where “African countries readily admitted all those in search of security and
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safety.”129 Rutinwa argues that the expanded refugee definition contained in the 1969 OAU

Convention, the Convention’s commitment to asylum,"° provisions for inter-African burden

131 32

sharing,”' the granting of a broad range of rights to refugees,”* and, finally, the timely
identification of a solution for refugees are hallmarks of the ‘golden age’ of asylum."”’ While
Rutinwa concedes that these provisions were not universally applied, he argues that the
codification of these principles demonstrates the degree of African hospitality. A brief review
of the process leading to the drafting of the 1969 OAU Convention, however, highlights that,

in contrast with the humanitarian considerations implied by notions of ‘traditional

hospitality’, political considerations played a much greater role in the process.

1969 OAU Convention
While most African states became party to the 1951 Convention shortly after gaining

.. 4
their independence,’

many soon began to “express increased dissatisfaction that the
international refugee instruments did not reflect the realities of the refugee situation in

Africa”'®® and were consequently “inadequate to deal with the continent’s refugees.”’? In

response, African leaders undertook a process to address this gap, while simultaneously

12 Rutinwa, 1999, 1.

130 «Member States of the OAU shall use their best endeavours consistent with their respective legislations to
receive refugees and to secure the settlement of those refugees who, for well-founded reasons, are unable or
unwilling to return to their country of origin or nationality” Article II(1), 1969 OAU Convention (emphasis
added). Rutinwa argues that this provision constitutes a right to asylum. Rutinwa, 1999, 5.

Bl “Where a Member State finds difficulty in continuing to grant asylum to refugees, such Member State may
appeal directly to other Member States and through the OAU, and such other Member States shall in the spirit of
African solidarity and international co-operation take appropriate measures to lighten the burden of the Member
State granting asylum.” Article 11(4), 1969 OAU Convention (emphasis added).

132 Rutinwa argues that refugees enjoyed a high quality of asylum during the “open door period”, including
freedom of movement, the ability to engage in wage-earning employment and self-sufficiency activities, and
access to education and health services. Rutinwa, 1999, 7 — 8.

133 See Rutinwa, 1999, 8 — 9.

134 gee: UNHCR, State of the World’s Refugees, 2000, 302 — 305.

135 Loescher, 2001, 124.

136 Renu Anand, African Refugees: An overview, New Delhi: Khama Publishers, 1993, 16.
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responding to concerns surrounding the political and strategic aspects of Africa’s early
experience with refugees.'>’

The origins of the 1969 OAU Convention can be traced to December 1963, when the
Liberation Committee of the OAU'*® met in Dar-es-Salaam to consider the increasing number
of refugees resulting from conflicts in independent African countries. The Committee charged
two related sub-committees — one covering North and West Africa, the other covering
Central, Eastern and Southern Africa — with the task of conducting “a survey of the refugees
and the conditions under which they were living in their countries of asylum.”"*” The two sub-
committees subsequently submitted a joint report, in which they recommended that “the OAU
should assume direct responsibility for the refugees in Africa, and create a commission under
the aegis of the Liberation Committee to look after them.”'*® They further recommended that
all OAU Member States should be required to contribute to the activities of this new agency,
that all international assistance should be channelled through the OAU, and that all able-
bodied refugees should be “given training to go back to their home countries to fight for
independence.”'*!

Before the sub-committees could complete their work, however, the problem of
refugees was raised at the OAU Council of Ministers in February 1964. The Council was
“informed that the activities of refugees from Rwanda and other independent African states

were causing serious problems in relations between states.”'*> The Council established its

own Commission on Refugee Problems in Africa to “investigate ways to deal with the

37 See: C.0.C. Amate, Inside the OAU: Pan-Africanism in Practice, Basingstoke: Macmillan, 1986; and M.R.
Rwelamira, “Two Decades of the 1969 OAU Convention Concerning the Specific Aspects of the Refugee
Problem in Africa”, International Journal of Refugee Law, Vo. 1, no. 4, 1989.

18 Eor background on the branches and functions of the OAU, see: Gino J. Naldi, The Organization of African
Unity: An Analysis of Its Role, London: and Amate, 1986.

1% Amate, 1986, 459.
140 Amate, 1986, 460.
"' Ibid,
"2 Ibid,
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political nature of the continent’s refugee problems.”'*’ In reporting back in July 1964, the
Commission reported that “the movement of refugees from independent African countries
into other independent African countries had become a source of friction and, in some cases,
of serious dispute between the governments of the countries of asylum and the governments
of the countries of origin...”"* In response, the Commission drafted a set of guiding
principles that involved action by all African states on the question of refugees.

The final steps towards drafting the convention were taken in February 1965, when the
Council of Ministers established a committee of legal experts. This committee was tasked to
meet before 30 July 1965, “for the purpose of examining the said convention in the light of
comments and remarks of member states and preparing a final draft convention.”'** Although
final preparation of the Convention was delayed first by the adoption of the 1967 Protocol,
and second by the 1967 Conference on the Situation of Refugees in Africa,'*® the OAU

Convention was finally signed in 1969.

Alternative explanations for asylum policies

Based on this review, it may be argued that political concerns played a more
significant role in the drafting of the 1969 OAU Convention than notions of ‘traditional
hospitality’. In fact, a number of authors find the ‘traditional hospitality’ argument to be
problematic.'*’ Crisp argues that while the argument “should not be entirely discounted, it is
important to recognize the extent to which the principle and practice of asylum was

22148

underpinned by other considerations. Noting that the majority of refugees in Africa

during the 1960s and 1970s were the result of wars of national liberation, Crisp emphasizes

'} Loescher, 2001, 125.

" Amate, 1986, 461.

5 Amate, 1986, 463.

146 See: Hamrell (ed.), 1967.

'47 For an early critique of the notion of ‘traditional hospitality’, see: Kibreab, 1985, 67 — 84.
148 Crisp, August 2000, 5.



39

how “the ideologies of pan-Africanism and anti-colonialism remained strong throughout
much of the continent” and resulted in open asylum policies.'*® Crisp also argues that
substantial international assistance was the essential factor that ensured asylum for refugees
fleeing other conflicts in independent African states. He argues that “an implicit deal was
struck” between African states and the international community: that African states would
provide the land for refugee settlements, and that donor states would provide the necessary
funding.'*® While such assistance from donors did mitigate the impact of the presence of
refugees, Crisp adds that such assistance programmes “provided African states and elites with
a welcome source of foreign exchange, employment and commercial opportunities.”"!

As such, it may be argued that there was a dual imperative for providing asylum to
refugees in the 1960s and early 1970s, as illustrated by the case of Tanzania in Chapter 5.
Asylum was granted to refugees fleeing wars of national liberation as part of the ideology of
Pan-Africanism and as a means of highlighting the failures of colonial and minority-ruled
territories. Likewise, providing asylum to refugees through the zonal development approach
was seen as a means of attracting international assistance to under-developed areas of newly
independent states. Such an approach, however, was premised on manageable numbers of
refugees, sustained international assistance, and the ability to insulate the governing regime
from the security implications associated with hosting politicized refugee populations. As
numbers increased, international assistance waned and as security concerns increased,

coupled with broader changes in the African political and economic landscape, willingness to

host refugees diminished through the 1980s.

149 1bid.
150 1bid.
5t Ibid.
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Roots of the crisis in asylum: late 1970s — 1980s

The 1970s witnessed two contradictory trends in refugee movements in Africa. On
the one hand, it was a time of solutions. In 1972, some 200,000 refugees repatriated to South
Sudan, while international engagement helped find solutions for the Ugandan Asians expelled
by Idi Amin."”* The change of regime in Portugal led to the independence of Angola,
Mozambique and Guinea-Bissau in 1975 and the subsequent repatriation of some 500,000
refugees. Then, in 1980, significant numbers of refugees repatriated to Zaire, Angola and
independent Zimbabwe.

As the majority of international assistance remained focused on supporting these
operations, however, the number of refugees resulting from other conflicts began to climb in
the early 1970s.">* By 1980, there were over 4 million refugees in Africa.’® As the continent
witnessed additional refugee movements, especially from Chad, Ethiopia and Zaire, and as the
“number of African refugees grew exponentially, solutions such as local settlement ...
became more difficult and less likely to be achieved quickly.”'>> By the end of the 1970s,
host countries began to argue that refugees had become an “open-ended burden.”"*® This was
compounded by the fact that many host countries had “less sympathy for, and solidarity with,
refugees fleeing from their independent neighbour than for those fleeing from
imperialism.”"”’

These refugee movements also occurred in a changing international context. As
outlined in the Introduction, many African countries experienced slow economic growth,

rapid population growth, balance of payments deficits and a climbing debt burden by the early

1980s, placing additional pressures on host states. At the same time, new refugee movements,

152 See: Loescher, 2001, 165 — 168.
153 Gould, 1974, 415.
134 UNHCR, State of the World’s Refugees, 2000, 310.

155 Barry N. Stein, “ICARA II: Burden Sharing and Durable Solutions” in John R. Rogge (ed.), Refugees: A
Third World Dilemma, Totowa, NJ: Rowman and Littlefield, 1987, 50.

156 Ibid.
157 Stein, 1987, 51.
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especially in Southern Africa and the Horn of Africa, emerged as part of the globalization of
the Cold War."® In contrast with the robust Western response to refugees in other regions,
however, “the politicization of refugee problems during the 1980s precluded an easy solution

59159

to the refugee dilemma, especially in Africa. Unlike the Western response to the

Indochinese crisis, 160

there was no political will for the large-scale resettlement of refugees
from Africa. Unlike the Western response to the refugee situation in Latin America and the
development of the CIREFCA process,'® donor governments no longer appeared willing to
support large-scale local integration programmes in Africa. Finally, the disengagement of the
superpowers from Africa by the end of the 1980s left many of the proxy conflicts unresolved,
frustrating repatriation efforts and leaving many refugee populations in limbo.
Notwithstanding the large-scale repatriation to Namibia, significant refugee populations from
Angola, Mozambique, Ethiopia, Sudan and elsewhere remained in exile at the end of the
1980s. By 1990, Africa’s refugee population was over 5.8 million.'®?

The vast majority of these refugees were no longer accommodated in settlements, but
in refugee camps.'®® This approach was sought by host states, who, “concerned about the
security risks of hosting refugees from neighbouring countries and about the enormous strains
on local economic, political and physical resources, viewed refugee camps as the most
convenient way to segregate refugees and to limit their impact on the local community.”'®*
This shift was an early indication of changes in the asylum policies of African states.

In the context of rising numbers, economic crisis and the politicization of refugee

populations, it soon became clear that two of the most important concerns for African states

138 See: Loescher, 2001, 201 — 246. For an overview of the Cold War dynamic and refugee movements in
Southern Africa, see: Zolberg et al, 1989, 90 — 102. For an overview of the Cold War dynamic and refugee
movements in the Horn of Africa, see: Zolberg et al, 1989, 103 — 120.

19 oescher, 2001, 225.

160 gee: UNHCR, State of the World’s Refugees 2000, 79 — 104.
161 gee: UNHCR, State of the World’s Refugees 2000, 136 — 143,
162 JNHCR, State of the World’s Refugees, 2000, 310.

163 gee: UNHCR, State of the World’s Refugees, 2000, 108 — 109.
164 1 oescher, 2001, 226.



42

were the question of sharing the burden of hosting large refugee populations for extended
periods of time and the security implications of hosting refugees from Cold War conflicts.
This chapter now considers how African states and the international community responded to
these concerns, and how the failure to address the concerns of African states contributed to

the emergence of restrictive asylum policies by the late 1980s.

Burden sharing: ICARA I and ICARA 11

As outlined above, host states generally responded to early refugee populations by
implementing zonal development and local settlement schemes. Initially, this approach
proved to be successful, but over time, it became unsustainable, and refugee populations
became increasingly dependent on international assistance to meet their basic needs.'®
During the 1979 Conference on the African Refugee Problem, many states argued that a new
approach was necessary if the burdens of African asylum countries were to be more equitably
shared.'®® By the early 1980s, it was recognized that donor governments were increasingly
reluctant to fund lengthy care and maintenance programmes. At the same time, “African
states stressed the need for greater international burden sharing so that they could better
manage the adverse impact of refugees on their economies and environments.”'®’

Using their influence in the UN General Assembly (UNGA), African states pushed for
additional resources for the assistance of host states in Africa. On 25 November 1980, the UN
General Assembly passed Resolution 35/42, which called for an International Conference on

Assistance to Refugees in Africa to be held the following year. The resolution recognized that

Africa had come to host over half the world’s refugees, and that the UNGA was “aware of the

165 On the demise of the zonal development approach, see: Loescher, 2001, 119 — 122.

1% See: L.-G. Eriksson, G. Melander and P. Nobel (eds.), An analysing account of the conference on the African
refugee problem, May 1979, Arusha, Uppsala: Scandinavian Institute of African Studies, 1981.

167 1 oescher, 2001, 227.



43

: : : . 168
consequent social and economic burden placed on African countries of asylum...”

Significantly, the resolution also recognized the:

. universal collective responsibility to share the urgent and overwhelming
burden of the problem of African refugees through effective mobilization of
resources to meet the urgent and long-term needs of the refugees and to
strengthen the capacity of countries of asylum...'”

The Conference, known as ICARA I, had three objectives: to focus world attention on
Africa’s refugee problem; to mobilize additional resources for the problem; and, finally, to
assist host countries through the application of these additional resources. There is some
disagreement over the extent to which ICARA I, held in Geneva from 9 — 10 April 1981,

fulfilled its objectives. Stein argues that the Conference was “relatively successful in meeting

35170

its first two objectives, in that it did focus international attention on the scale of the

refugee problem in Africa and mobilized more than US$570 million.'”! In contrast, 1t was

99172

argued that it “fell short of its third objective” '“ as the money pledged was not new money.

The fact “that most of the money was earmarked by the donors for specific programmes rather
than being generally available to all host countries was also a disappointment.”'” Also
significant was the fact that “very few funds went to hard-hit nations like Ethiopia and other

2174

countries in the Horn of Africa.” ™" This level of engagement was justified by many donors on

the basis that the requests received were considered to be “unrealistic and exaggerated”, and
that in preparation for ICARA I “old, rejected development projects that had been lying on the

shelf were dusted off and given a refugee label, and were submitted for funding.”'”’

'%8 UN General Assembly (UNGA), “International Conference on Assistance to Refugees in Africa”, Resolution
35/42, 25 November 1980.

1 Ibid.
170 Stein, 1987, 48.

"I This total was roughly half the amount requested by African states. The largest contributions were received
from: USA ($285 million), European Economic Community ($68 million), West Germany ($34 million), Japan
($33 million), Saudi Arabia ($30 million), Canada ($18.8 million), Italy ($17 million), the United Kingdom
($13.8 million), and France ($2.4 million). Anand, 1993, 77.

"2 Stein, 1987, 48.

' Ibid,

174 Loescher, 2001, 227.
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When the question of assistance to refugees in Africa returned to the agenda of the UN
General Assembly in December 1982, it was noted that “while [ICARA I] succeeded in
raising world consciousness about the plight of refugee and returnees in Africa, as well as the
problems of asylum countries, the overall results of the Conference in terms of financial and
material assistance have fallen short of the expectations of the African countries.”'’® The UN
Secretary General, in close cooperation with the OAU and UNHCR, was requested to
convene a second International Conference on Assistance to Refugees in Africa (ICARA II)
in 1984 to review the results of ICARA I, to consider providing “additional assistance to
refugees and returnees in Africa,” and “to consider the impact imposed on the national
economies of the African countries concerned and to provide them with required assistance to
strengthen their social and economic infrastructure to cope with the burden of dealing with
large numbers of refugees and returnees.”'”’

A process of consultation was established through which country reports were
prepared for ICARA II, providing a detailed assessment of the assistance needs of refugees
and returnees, in addition to the assistance required by host countries to develop the
infrastructure necessary to better cope with the refugee burden. While the preparations for

ICARA II were impressive, the response from donor countries was not. According to

Gorman:

. donor country attitudes toward ICARA II were marked by a lack of
enthusiasm and in some cases out-right circumspection. Most donors doubted
the motives for the convening of ICARA II. As a rule, they felt — in contrast to
the Africans — that ICARA 1 had been a success, and many were upset with the
African criticism of their response to the first conference.'”®

Through ICARA 1II, it became clear that, notwithstanding the extensive preparative work,

there were significant differences between host and donor countries on what burdens were

176 UNGA, “International Conference on Assistance to Refugees in Africa”, Resolution 37/197, 18 December
1982.

77 Operational paragraph 5, UNGA, “International Conference on Assistance to Refugees in Africa”, Resolution
37/197, 18 December 1982.

178 Robert F. Gorman, Coping with Africa’s Refugee Burden: A time for solutions, Dordrecth: Martinus Nijhoff
Publishers and UNITAR, 1987, 67.
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borne by host states and how these should be addressed. At the same time, it became
increasingly clear that it would be the donor states’ characterization of Africa’s refugee
burden that would inform future burden sharing discussions. As this position became
entrenched through the 1980s, African states not only felt that their concerns relating to
burden sharing were not addressed by the international community, but that they had limited

influence over the very terms of the debate.'”

Security concerns: Attacks on refugee camps and settlements

While the UN General Assembly was attempting to address the burden sharing
concerns of African states, the UNHCR’s Executive Committee was engaged in a second
challenge: the question of armed attacks on refugee camps and settlements. While the
security implications of refugee movements, especially the presence of armed elements within

'8 the question of

the refugee population, had been evident in Africa for over a decade,
refugees and stability in Africa was brought into particular focus as a result of specific events
in Southern Africa in the late 1970s.

On 4 May 1978, the South African Defence Force (SADF) attacked Kassinga, Angola,
killing 600 Namibian refugees. The attack was justified on the grounds that the refugees were
actively engaged in an armed struggle against South African control of Namibia. A similar
pattern ensued elsewhere in the region as South Africa employed the threat or use of military
force to pressure the ‘frontline states’ of Mozambique, Lesotho, Botswana, Swaziland and

Angola into not hosting refugees active in the struggle against white minority rule in Southern

Africa.'®! Other incidents included the January 1981 SADF raid on Maputo, Mozambique,

19 Jeff Crisp, “Mind the Gap! UNHCR, humanitarian assistance and the developmental process”, New Issues in
Refugee Research, Working Paper No. 43, Geneva: UNHCR, May 2001b, 5.

180 £or a review of the question of refugees and security in Africa in the 1960s, see: Robert O. Matthews,
“Refugees and Stability in Africa”, International Organization, Vol. 26, no. 1, 1972; and Thomas Hovet,
“Boundary Disputes and Tensions as a Cause of Refugees”, in Brooks and El-Ayouty (eds.), 1970.

18! See: Elly-Elikunda Mtango, “Military and Armed Attacks on Refugee Camps” in Loescher and Monahan
(eds.), 1990; and Joe Molefi, “Few Safe Havens for Apartheid’s Exiles”, African Report, Vol. 29, no. 1,
January/February 1984.
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killing 12 South African refugees, the December 1982 SADF attack on Maseru, Lesotho,
killing 30 South African refugees and 12 Lesotho nationals and the May 1983 bombing of
Matola by the South African air force.

In light of these attacks and similar events elsewhere, UNHCR’s Executive Committee
decided in October 1981 to examine the need for special measures and procedures to respond
to such circumstances. Former High Commissioner for Refugees Felix Schnyder was asked to
undertake a review of the situation and make recommendations to the Executive Committee.
Schnyder’s report, submitted on 15 March 1983,'®* concluded that attacks on refugee camps
may “endanger the national populations of asylum countries and thus lead to the risk of
governments of these countries adopting more restrictive attitudes towards asylum
seekers.”'® The report proposed a Draft Declaration on the Prohibition of Military or Armed
Attacks against Refugee Camps and Settlements, containing a range of provisions to ensure
the civilian and humanitarian character of camps.

According to Mtango, “political and strategic considerations prevailed over
humanitarian concern” when an earlier version of the Draft Declaration was first considered
by the Executive Committee in October 1982.'%% As during ICARA II, a split emerged
between developing countries, who “insisted on outright condemnation of armed attacks on
refugee camps and settlements”, and Western states, especially the US, “who preferred not to
jeopardise the interests of friendly states (Israel and South Africa) who were among the
known main culprits.”'®* In the end, the geopolitical interests of the US, who needed South
Africa to counter-balance Cuban and Chinese involvement in the Angolan proxy war,
trumped the security concerns of African host states. As a result, the Draft Declaration was

finally rejected in 1986.

182 UNHCR, “Report of Ambassador Felix Schnyder on Military Attacks on Refugee Camps and Settlements in
Southern Africa and Elsewhere”, EC/SCP/26, 15 March 1983.

183 JNHCR, 15 March 1983, paragraph 5.

184 Mtango, 1989, 98. See also: UNHCR, “Informal Meeting on Military Attacks on Refugee Camps and
Settlements in Southern Africa and Elsewhere held on Thursday, 28 April 1983”, EC/SCP/27, 6 June 1983.
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This prioritization of geopolitical concerns over the concerns of African states,
coupled with the economic crisis gripping the continent, caused significant concern for host
states during the 1980s and resulted in a marked change in their characterization of the
presence of refugees. By 1990, African states claimed that “the problem of refugees in Africa
[had] reached unmanageable proportions.”'*® Hosting 5.8 million refugees in increasingly
insecure conditions, African states were particularly concerned about the emergence of
“donor fatigue syndrome coupled with declining political will on the part of some of the

traditional donors”'®’

and the consequent short-fall in UNHCR’s Africa programme budget
for the first time in four decades. There was a concern that Western states were withdrawing

completely from Africa in the dying days of the Cold War. Many of these concerns would be

both confirmed and compounded by the events of the 1990s.

The emergence of the crisis: 1990 — 2004

188 the 1990s witnessed refugee movements in

Referred to as “the turbulent decade,
Africa unprecedented in their scale and complexity. As detailed in the case studies of this
thesis, conflict in the Horn of Africa, the Great Lakes region and West Africa almost
simultaneously resulted in the influx of hundreds of thousands of refugees into neighbouring
states. While a resolution of the conflict in Mozambique allowed for the repatriation of some
1.7 million refugees between 1992 and 1996,'® the proliferation of conflict across the

continent saw Africa’s refugee population reach 6.7 million in 199419

18 OAU, The Khartoum Declaration on Africa’s Refugee Crisis, Adopted by the OAU Seventeenth
Extraordinary Session of the Commission of Fifteen on Refugees, Meeting in Khartoum, Republic of Sudan, 22
— 24 September 1990, paragraph 1.

187 OAU, Khartoum Declaration, 1990, paragraph 3.

188 Sadako Ogata, The Turbulent Decade: Confronting the Refugee Crises of the 1990s, London: W. W. Norton
and Company, 2005.

189 Gee: UNHCR, State of the World’s Refugees, 2000, 148 — 152.
190 {NHCR, State of the World’s Refugees, 2000, 310.
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Notwithstanding the scale of the problem, it appeared as though Western powers were
reluctant to become involved in these crises, especially as “their strategic interests [in Africa]
were limited.”"”! This lack of Western involvement also contributed to a prolongation of the
conflicts that caused these refugee movements.'”* This response was particularly stark when
compared to Western engagement in other regions, as “the level of international attention and
humanitarian assistance to [Africa’s] refugees and displaced people was miniscule compared

to other high-profile conflicts,”'*?

especially in the Balkans. In response, a number of host
states across Africa became “alarmed by the economic, environmental, social, and security
costs of hosting mass influxes of refugees” and “took steps to exclude asylum-seekers from
their territory and to ensure the rapid — and in some cases involuntary — repatriation of

refugees.”'”*

While these concerns were replicated across the continent during the 1990s, their
interplay in the context of mass displacement in the Great Lakes region was perhaps the most

striking.

Crisis in the Great Lakes region: 1994 - 1997'%

In the aftermath of genocide and civil war,'”® more than 2 million Rwandan refugees
fled to neighbouring countries in 1994.""7 The largest population, some 1.2 million, fled to
Eastern Zaire. Many believed that this exodus was “far from spontaneous,”’®® but rather a
strategic decision by the Former Government of Rwanda (FGoR) to withdraw a portion of the

population of Rwanda to delegitimize the new Tutsi regime, to provide a cover for the

1 Loescher, 2001, 13.
192 See: Oliver Furley (ed.), Conflict in Africa. London: Tauris Academic Studies, 1997.
'3 Loescher, 2001, 302.

1% Loescher, 2001, 16.
195 For a detailed consideration of the refugee crisis in the Great Lakes region, see: Ogata, 2005, 172 — 275.

1% For background on the Rwandan crisis, see: Gérard Prunier, The Rwanda Crisis: History of a Genocide,
London: Hurst and Company, 1995.

197 YNHCR, State of the World’s Refugees, 2000, 250.
198 (FNHCR, State of the World’s Refugees, 2000, 246.
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political and military activities of the FGoR in exile, and to attract international material
assistance. Using the camps as a base and the refugees as a shield, elements of the FGoR and
the Hutu militia, the interahamwe, launched attacks back into Rwanda throughout 1995,
causing significant problems for other refugees, the country of asylum, the country of origin,
states in the region and UNHCR.?® At the same time, a number of host states, especially
Tanzania, highlighted the range of burdens associated with the arrival and presence of such

large refugee populations.*®!

Most prominent was the negative impact on the environment,
physical infrastructure, law and order, social services, food security and local economy in
refugee-populated areas.

It soon became evident that the international community, through UNHCR, was unable
or unwilling to address the security implications of the presence of these armed elements.
Likewise, the international donor community seemed reluctant to respond to the impact of
such massive refugee populations on neighbouring states. Divisions within the international
donor community, especially over the question of providing assistance to refugee camps

202 continued through 1995. Meanwhile,

known to contain perpetrators of the genocide,
UNHCR made “repeated calls for measures to be taken by the [UN] Security Council to
ensure the civilian and humanitarian nature of the refugee camps.”® In the end, inaction on
the part of the international community frustrated efforts to find a solution to either challenge.
29204

By mid-1996, “the situation in the Great Lakes region was extremely tense.

Rwanda was increasingly frustrated with inaction on the part of the international community

1% See: Wm. C. Reed, “Guerrillas in the Midst: The Former Government of Rwanda (FGoR) & the Alliance of
Democratic Forces for the Liberation of Congo-Zaire (ADFL) in Eastern Zaire” in Christopher Clapham (ed.),
African Guerrillas, Oxford: James Currey, 1998.
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UNHCR, “Report of the Regional Meeting on Refugee Issues in the Great Lakes”, Kampala, 8 — 9 May 1998.
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to separate the armed elements from the refugee population, while host states like Zaire and
Tanzania expressed their frustration with the lack of donor engagement to mitigate the burden
of hosting large refugee populations. Elsewhere, a coup d’état in Burundi on 26 July 1996
brought the Tutsi Buyoya regime to power. In Zaire, violence erupted in South Kivu as
elements loyal to Zairian President Mobutu attacked Banyamulenge Tutsis. In response to the
regionalization of the conflict, and in the absence of an effective international response,
Rwanda, and to a lesser extend Burundi, began to back Zairian opposition groups as a means
of breaking the deadlock in the refugee situation.

In late-1996, the Alliance des forces démocratiques pour la libération du Zaire/Congo
(ADFL), led by Laurent Kabila, emerged as the main foreign-backed opposition group in
Zaire. Regardless of this group’s agenda, it is important to note that “the refugee camps were
the initial target” in the ADFL’s march to Kinshasa.®> The first camps attacked were
Burundian camps in South Kivu, allegedly used by the Forces de la démocratie (FDD) to
mount attacks against the Buyoya regime in Bujumbura. Then, in a series of attacks in late
October and early November 1996, ADFL forces advanced on Goma and the FoGR-
controlled refugee camps. Over the course of the next two weeks, the Rwandan camps in
eastern Zaire were overrun by the ADFL. The overwhelming majority of refugees poured
back into Rwanda, while thousands more fled deeper into Zaire. After ridding eastern Zaire
of the armed elements challenging Rwanda and Burundi, the ADFL turned towards Kinshasa,
ousting the Mobutu regime in May 1997.

These events sent shockwaves throughout Africa. While it was not the first time that a
regime in Africa had been overthrown as a result of events stemming from refugee

206

movements,”  Mobutu was viewed as the “leading example in Africa of a corrupt but

205 NHCR, State of the World'’s Refugees, 2000, 263.

206 Herbst notes that Musevini’s capture of power in Uganda in January 1986 was “the first time that power was
seized in Africa by a leader who had gone back to the bush to form his own army,” which, in this case, drew
heavily from Rwandans in exile since the 1960s. Jeffrey Herbst, States and Power in Africa: Comparative
Lessons in Authority and Control, Princeton, NJ: Princeton University Press, 2000, 255.
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Western-backed dictator” who had been able to cling to power for decades.”®” There was a
feeling that if the Mobutu regime could fall as a result of such events, then all regimes in
Africa were vulnerable. As detailed in Chapter 5, these events contributed to Tanzania’s
decision to forcibly expel the Rwandan refugee population on its territory, ending its decades-
old tradition of an open asylum policy.

In the aftermath of these events, UNHCR and the OAU co-hosted the Regional
Meeting on Refugee Issues in the Great Lakes on 8-9 May 1998 in Kampala. The meeting was

»208 many of whom hosted refugees, in order

convened “at the urging of leaders of the region,
to address issues identified as most pressing by host states and the OAU. It was hoped that the
meeting would highlight African concerns relating to the growing refugee problem on the
continent. As argued by the Secretary-General of the OAU, “the time has come for all of us to
work towards enhancing mutual understanding and restoring confidence.””®” During the
meeting, African states identified two issues that needed to be addressed for their confidence
as host states to be restored: the security implications of hosting refugees, and the need for
increased international assistance to deal with the burdens associated with the mass influx and

prolonged presence of refugees.*"”

A wider crisis: Erosion of the quality and quantity of asylum in Africa

Events in the Great Lakes region were, for many, emblematic of a broader crisis of

211

asylum in Africa.” Many believed that African states, generally, had begun “to retreat from

the fundamental principles of international refugee law,”*'? and that African states had shifted

297 Clapham, 1996, 203.

208 Sadako Ogata, “Opening Statement”, OAU and UNHCR, May 1998.

2 Salim Ahmed Salim, “Opening Statement”, OAU and UNHCR, May 1998.

210 gee: OAU and UNHCR, “Report Prepared by OAU/UNHCR Secretariat”, OAU and UNHCR, May 1998.

21l See: Amnesty International (AI), “In search of safety: The forcibly displaced and human rights in Africa”,
London: Amnesty International, June 1997; Lawyers Committee for Human Rights (LCHR), Aftican Exodus:
Refugee Crisis, Human Rights and the 1969 OAU Convention, New York: LCHR, 1995; Rutinwa, 1999; and
Crisp, August 2000.

212 Rutinwa, 1999, 8.
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from the ‘open door’ asylum policies of the 1960s and 1970s to a more generally restrictive
approach to asylum. Some authors highlighted the dramatic rise in examples of refoulement,
rejection at the frontier, expulsion of refugees, and proposals to contain refugees in countries
of origin.’"? At the same time, some pointed to a marked decline in standards of protection of
refugees by a majority of African states, and a retreat from solutions for refugees other than
repatriation,”'* noting that “there is a great deal of qualitative evidence to suggest that the
situation of Africa’s displaced people is becoming increasingly precarious.”"

Rutinwa and Crisp were the first to attempt a systematic explanation for the cause of
this continent-wide shift throughout the 1990s. Both agree on the over-riding significance of
the sheer numbers of refugees in Africa, rising from 1 million in the early 1970s to over 6
million in the mid-1990s. While this number had dropped to 3.1 million refugees by 2003,
this reduction in numbers has not led to a simplification of the refugee problem in Africa. 2.3
million (75%) of Africa’s refugees in 2003 were trapped in protracted refugee situations.*!’
These situations, defined as situations in which “refugees find themselves in a long-standing

and intractable state of limbo,”2 18

are found in every region of Africa. Unlike the 1960s, when
most refugees were accommodated in settlements, or the 1990s, when most refugees were in

emergency situations, the overwhelming majority of African refugees in 2004 had been

contained in Africa’s 170 refugee camps for five or more years.”'® As highlighted during

213 Rutinwa, 1999, 9.

214 Rutinwa argues: “States in Africa are ... becoming increasingly reluctant to provide refugees with
opportunities for local integration or resettlement. The current policy is to repatriate all refugees at the earliest
opportunity, whether or not there have been fundamental and irreversible changes in the situation in the countries
of origin as required by international refugee law.” Rutinwa, 1999, 15.

213 Crisp, August 2000, 1.
218 UNHCR, Statistical Yearbook 2003, 2005.

' UNHCR, ExCom, 10 June 2004, 10. See also: Jeff Crisp, “No solutions in sight: the problem of protracted
refugee situations in Africa”, New Issues in Refugee Research, Working Paper No. 75, Geneva: UNHCR,
January 2003.

218 UNHCR, ExCom, 10 June 2004, 1.

219 Arafat Jamal, “Camps and freedoms: long-term refugee situations in Africa”, Forced Migration Review, No.
16, January 2003, 4.
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recent meetings between states and UNHCR in Geneva, finding solutions to these refugee
situations is one of the greatest challenges to refugee protection in Africa today.??

Coupled with the protracted nature of many of these refugee situations is declining
international support. Crisp notes that “donor states can be said to have exacerbated the
decline in protection standards in Africa by making it increasingly clear that they are no
longer prepared to support long-term refugee assistance efforts.”??! As detailed in Chapter 2,
this perception of diminishing international support for long-term refugee programmes,
coupled with a wider recognition of the range of burdens borne by host states, has resulted in
the perception by a number of African states “that their generosity has been too quickly
forgotten.”**?

Crisp and Rutinwa also emphasise changes in the nature of refugee movements and
populations in Africa as another set of causes for the rise in restrictive asylum policies. Both
highlight the fact that the majority of refugees in contemporary Africa are no longer fleeing
wars of national liberation and decolonisation, but civil wars taking place in independent
countries. As a result, “the new generation of African exiles have not been able to count on

the support and solidarity offered to refugees in earlier years.”??>

These changing
circumstances, especially in the aftermath of the Rwandan genocide, have resulted in an
increased perception of refugees as a security concern for host states, as detailed in Chapter 3.

These “national security and inter-state relations” concerns are also highlighted by states as a

justification for their restrictive policies.?*

220 gee: UNHCR, Africa Bureau, “Addressing Protracted Refugee Situations in Africa”, paper prepared for the
Informal Consultations on New Approaches and Partnerships for Protection and Solutions in Africa, Geneva, 14
December 2001.

221 Crisp, August 2000, 6.

222 Ibid. This point was echoed by a significant number of representatives of African Governments at a recent
Ministerial meeting between UNHCR and African Governments on protracted refugee situations in Africa. See:
Chairman’s Summary, Informal Consultations on New Approaches and Partnerships for Protection and Solutions
in Africa, Geneva, 14 December 2001, on file with author.

223 Crisp, August 2000, 6.
224 Rutinwa, 1999, 16 — 17.
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Crucially, however, both Crisp and Rutinwa emphasise the relationship between
external factors, including democratisation and economic liberalization, and the rise of a more
restrictive asylum policy in Africa. Crisp argues that “there is growing evidence of a linkage
between the process of democratisation on the one hand and the decline in refugee protection
standards on the other.”**> Both emphasize that prior to the 1990s, authoritarian and one-
party states in Africa were able to offer asylum to individuals or groups without having to
answer to domestic opposition. In contrast, the opening of the political process across Africa
has led to “growing xenophobia in many African countries,”**® often fuelled by the effects of
“austerity programmes imposed by the IMF and the World Bank, which have forced
governments to curtail free services to their populations, have made it difficult for the people

»227 In the context of

to accept the same services being provided free to refugees.
democratization, Rutinwa argues that “the result has been the adoption of anti-refugee
platforms by political parties which result in anti-refugee policies and actions by

governments.”**® Both argue that such factors must consequently be taken into account when

considering the asylum policies of African states.

Conclusion

This chapter has traced the history of refugee movements in Africa from the early
1960s to the end of the 1990s and highlighted the changes in African asylum policies. In the
1960s and early 1970s, solidarity with liberation movements and the desire to attract
international assistance motivated newly-independent African states to adopt a ‘zonal
development’ approach to refugee settlement. This approach proved untenable in the late

1970s and early 1980s as refugee numbers increased and as the economic crisis gripped

225 Crisp, August 2000, 8.
226 Rutinwa, 1999, 1.

27 Ibid.

228 Rutinwa, 1999, 2.
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Africa. The globalization of the Cold War and emergence of proxy wars in Southern Africa
and the Horn of Africa politicized the refugee problem, leading not only to security concerns
for host states, but frustrating efforts to find solutions. The international donor community,
however, seemed unwilling or unable to address these concerns, as illustrated by the outcomes
of the ICARA process and the Draft Declaration on attacks on refugee camps.

These concerns were compounded in the early 1990s by the end of the Cold War and
the proliferation and regionalization of conflict in Africa. The emergence of so-called ‘failed
states’ in Somalia and Liberia not only produced significant refugee flows, but proved
difficult to resolve throughout the 1990s, leading to protracted refugee situations. Likewise,
the aftermath of conflict and genocide in the Great Lakes brought home with particular force
the potential negative impact of hosting large refugee populations, especially following the
fall of the Mobutu regime.

More generally, the 1990s witnessed an erosion of refugee protection principles in
Africa. While the scale and protracted nature of the continent’s refugee situations, coupled
with concerns about burden sharing and security, clearly contributed to the adoption of
restrictive asylum policies in the late 1990s, pressures such as democratization and economic
liberalization also played a crucial role. The remainder of this thesis will examine the extent
to which these factors can explain the asylum policies adopted by countries of asylum in
Africa. The following chapters will critically consider the concepts of burden sharing and the
relationship between refugee movements and security in Africa, before section two of this
thesis examines the relative importance of these and other factors in explaining the asylum

policies adopted by Kenya, Tanzania and Guinea.
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Chapter 2

The Principle and Practice of Burden Sharing with Africa

Introduction

Burden sharing, in the context of refugees, is the principle through which the diverse
costs of granting asylum assumed by the host state are more equitably divided among a
greater number of states. In recent years, there has been a perceived lack of global burden
sharing, which has been cited by many states in the global South as a justification for placing
limits on the asylum they offer to refugees. Given theses restrictions, the fact that the majority
of the world’s refugees are in some of the world’s poorest countries, and the growing
tendency of Southern host states to identify adequate burden sharing as a precondition for
hosting refugees, burden sharing has become, for some, “the most critical issue of
contemporary global refugee policy.”**’ This is especially true in the case of Africa.

The focus of this chapter is the principle and practice of international burden sharing
with Africa. Given that a lack of burden sharing on the part of the international community
has been cited by a number of African states as a justification for adopting restrictive asylum
policies, this chapter develops a more critical understanding of burden sharing appropriate to
the study of asylum in Africa. By identifying the various mechanisms through which Africa’s
refugee burden has been shared, this chapter argues that a significant level of burden sharing
with African states does, in fact, take place. Crucially, however, the scope and scale of these
burden sharing activities are largely based on the interests of donor states, with the priorities
and demands of African states influencing the practice of burden sharing only in very limited
ways. This chapter argues that the inability of African states to significantly alter the level and
nature of burden sharing can partially be explained by the nature of the relationship between

African states and the international donor community.

229 g S. Chimni, “The Principle of Burden Sharing: Some reflections”, Presentation to the Summer School in
Forced Migration, University of Oxford, July 1999, on file with author.
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This emphasis on global burden sharing efforts with African states is not intended to
suggest that inter-African burden sharing does not occur. Under the spirit of Article II(4) of
the 1969 OAU Convention, there have been a limited number of examples of inter-African
burden sharing. As outlined in Chapter 5, Tanzania resettled Rwandan refugees from Zaire in
the 1960s. Likewise, Benin and Burkina Faso had short-lived resettlement programmes in
2000-2002.2° Given the very limited scale of these activities, however, this chapter
concentrates on burden sharing activities by Western donor states with African host states.

The goal of this chapter is to develop a more critical understanding of burden sharing to
be employed in the case studies of this thesis. This understanding will emphasise the need to
consider which state interests determine the scope, scale, sustainability and dependability of
financial and physical burden sharing, while also considering the potential ways in which the
presence of refugees may constitute a benefit for the host state and refugee-populated area. By
applying this disaggregated understanding of burden sharing to the cases of Kenya, Tanzania
and Guinea, subsequent chapters of this thesis will consider the extent to which the
characterization of refugees as a burden by host states is influenced by broader political
factors unrelated to the presence of refugees.

This chapter has five sections. Section one outlines the principle of burden sharing
before considering a range of factors that have contributed to the perceived significance of the
burden sharing debate in Africa in recent years. Section two considers how the refugee burden
has been measured, before considering the ways in which the presence of refugees could
constitute both a burden and a benefit to host states and refugee-populated areas. Section three
then details the various ways in which donor states have shared Africa’s financial and
physical refugee burden. Based on this disaggregated understanding of burden sharing,

section four considers the renewed debate on burden sharing to highlight the limited ways in

2% See: Stefan Sperl and Irinel Bradisteanu, “Refugee resettlement in developing countries: The experience of
Benin and Burkina Faso, 1997 — 2003: An independent evaluation”, Geneva: UNHCR, Evaluation and Policy
Analysis Unit and Resettlement and Special Cases Section, EPAU/2004/04-Rev.1, April 2004.
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which African states have been able to influence burden sharing discussions. Section five
then briefly contrasts the history of burden sharing in Africa with examples of burden sharing
with Southeast Asia and Macedonia to consider what factors have led to successful burden

sharing in other regions.

The principle and significance of burden sharing in Africa
The principle of burden sharing, also referred to as international solidarity, has been
expressed in a wide range of statements since the founding of the modern international

refugee regime in the early 1950s. As expressed in the Preamble of the 1951 Convention:

... the grant of asylum may place unduly heavy burdens on certain countries, and
.. a satisfactory solution ... cannot therefore be achieved without international
cooperation.

Similar statements have been repeated in numerous UN General Assembly resolutions and in
a significant number of Conclusions of UNHCR’s Executive Committee over the past 25

years.”’! The importance of the principle has also been highlighted by the Global

Consultations on International Protection™” and the subsequent Agenda for Protection.**’
While illustrating the desirability of burden sharing, however, these statements do not
constitute binding obligations on states and international law, by custom or treaty, does not
include a duty on states to engage in burden sharing.***

While burden sharing is not a binding obligation, it is important to begin this chapter

by understanding the link between burden sharing and non-refoulement: the prohibition on

expelling or returning of a refugee “in any manner whatsoever to the frontiers of territories

31 For a review of UNGA resolutions and ExCom Conclusions that emphasise the importance of burden sharing,
see: Agnés Hurwitz, “Responsibility-sharing Arrangements for the Protection of Refugees, with Particular
Reference to Europe and the Determination of Claims for Refugee Status”, DPhil Thesis, Faculty of Law,
University of Oxford, 2002, 170 — 171.

232 §ee: UNHCR, Global Consultations, “Mechanisms of International Cooperation to Share Responsibilities and
Burdens in Mass Influx Situations”, EC/GC/01/7, 19 February 2001b.

233 See: Goal Three: “Sharing the burdens and responsibilities more equitably and building of capacities to
receive and protect refugees”, UNHCR, ExCom, “Agenda for Protection: Addendum”, AC.96/965/Add.1, 26
June 2002.

234 See: Hurwitz, 2002, 191 — 193.
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where his life or freedom would be threatened.””” Unlike burden sharing, this prohibition is
binding not only on states party to the 1951 Convention but has also become a principle of
customary international law,”® and is consequently binding on all states in the international
system.”’ As such, states are generally understood to have a duty to offer, at minimum,
temporary protection to refugees entering their territory. The responsibility to host refugees
therefore falls primarily on those states neighbouring the refugee-producing country, with
most states consequently hosting refugees due to an “accident of geography.”**® As a result,
there is an uneven distribution of refugees between countries, which results in “some
countries bearing a disproportionate share of the refugee burden, while others bear little or
none of these responsibilities.”>*’

To address this unequal distribution, it has been argued that there is an international

collective responsibility to uphold the principle of non-refoulement through burden sharing.

According to Fonteyne,

Burden sharing, certainly in cases of large-scale refugee movements, is a virtual

sine qua non for the effective operation of a comprehensive non-refoulement
. 240

policy...

Some have argued that in recognizing this implicit link, the drafters of the 1951 Convention
understood that “if the burden became too much to bear, countries of asylum may be forced
not to respect the principle of non-refoulement.**' As cautioned by Chimni, “when the link

between the two principles [of burden sharing and refugee protection] is snapped what you

23 Article 33(1), 1951 Convention.

26 See: Goodwin-Gill, 1996; and James C. Hathaway, The Law of Refugee Status, Toronto: Butterworths, 1991.
For an explanation of custom as a source of international law, see: Michael Akehurst, 4 Modern Introduction to
International Law, Sixth Edition, London: Routledge, 1970, 25 — 34.

37 See: Goodwin-Gill, 1996, 167 — 171.

»% James C. Hathaway and Alexander Neve, “Making International Refugee Law Relevant Again: A proposal
for collectivized and solution-oriented protection”, Harvard Human Rights Journal, Vol. 10, 1997, 141.

239 Rutinwa, 1999, 6.

240 -P. Fonteyne, “Burden-Sharing: An analysis of the nature and function of international solidarity in cases of
mass influx of refugees”, The Australian Year Book of International Law, Vol. 8, 1980, 175.

241 Kibreab, 1991, 31.
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will witness is the devaluation of the core protection principles, in particular of non-
refoulement.”**

UNHCR has warned that this link is under strain in Africa. As a consequence of
recurring budget short-falls for refugee programmes in parts of Africa, UNHCR warned in
2001 that “governments [in the region] have already made it clear that they are no longer
prepared to meet their international obligations vis-a-vis refugees if the international
community and UNHCR leave them alone with the consequences of their generosity and
hospitality.”**?

A number of factors have added to this strain in recent years. First, African states
believe that they host a disproportionate share of the world’s refugees, with approximately
3,295,900 (28%) of the world’s 11,498,100 refugees and asylum seekers at the end of 2004,

compared to Western states who together hosted some 934,900 (8%).%** In fact, as illustrated

by Table 2.1, Africa has hosted roughly a third of the global refugee population since 1964.

Table 2.1:

Refugee populations: Africa and Global (1954 — 2004)**
Year Africa Global Percentage |
1954 5,400 1,749,500 0.3
1964 1,269,600 3,873,600 33
1974 1,108,600 2,460,600 45
1984 3,408,100 10,685,400 32
1994 6,752,200 15,291,400 44
2004 2,863,400 9,593,000 30

This pattern of distribution gives rise to concerns about the impact of refugees on
poorer states, an issue that gained prominence in Africa in the mid-1990s. Following the

1994-1996 Rwandan refugee crisis and in response to concerns raised by host states in the

2 Chimni, July 1999, 7.

3 UNHCR, Regional Directorate for East, Horn of Africa and the Great Lakes Region, “The Impact of Lack of
Funding on UNHCR’s Beneficiaries and Humanitarian Staff in the East and Horn of Africa”, internal, Addis
Ababa, 21 March 2001, 1 - 2, on file with author.

24 USCR, World Refugee Survey, 2005, 6 — 7.

245 See: UNHCR, State of the World’s Refugees, 2000, 310 — 313; and UNHCR, Population and Geographical
Data Section, 2004 Global Refugee Trends: Overview of Refugee Populations, New Arrivals, Durable Solutions,
Asylum-Seekers, Stateless and other Persons of Concern to UNHCR, Geneva: UNHCR, 17 June 2005.
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region, an assessment of the impact of refugees on host countries has subsequently been
presented every year to UNHCR’s Executive Committee.*® These assessments have generally
argued that “from the moment of arrival, refugees compete with the local citizens for scarce
resources such as land, water, housing, food and medical services”, and that “over time, their
presence leads to more substantial demands on natural resources, education and health

»247  Quch concemns are

facilities, energy, transportation, social services and employment.
compounded by the increasingly protracted nature of many refugee situations. As solutions
remain elusive, host governments come to perceive the hosting of these populations as an
unending burden.

These concerns are further exacerbated by the reluctance of donor states to fund
protracted assistance programmes, arguing that “programmes which have already been in
existence for a number of years ... should be brought to an end as rapidly as possible.”248 This
argument stands in stark contrast with the willingness of donor states to provide assistance to
refugees in regions that are seen to be more politically relevant. For example, in 1999, at the
height of the Kosovo crisis, it was reported that donors contributed about US$0.11 per refugee
per day in Africa, compared to an average of US$1.23 per refugee per day in the Balkans.>*
Likewise, substantial donor support was received for potential refugee movements in the

weeks preceding the US-led invasion of Iraq in 2003, while programmes across Africa were

simultaneously forced to make budget cuts.”

246 See, for example: UNHCR, ExCom, “Economic and Social Impact of Massive Refugee Populations on Host
Developing Countries, as well as Other Countries: A Quantitative Assessment on the Basis of Special Case
Studies”, EC/48/SC/CRP.40, 3 August 1998; UNHCR, ExCom, “Economic and Social Impact of Refugee
Populations on Host Developing Countries as well as Other Countries: Partnerships with Bilateral Development
Agencies”, EC/52/SC/CRP.10, 31 May 2002; and UNHCR, ExCom, 18 February 2004.

27 UNHCR, ExCom, “Social and Economic Impact of Large Refugee Populations on Host Developing
Countries”, EC/47/SC/CRP.7, 6 January 1997, 1.

%8 Crisp, August 2000, 7.

249 John Vidal, “Black need, but only whites receive: Race appears to be skewing the west’s approach to aid”,
The Guardian (UK), 12 August 1999,

250 1nterview with Jean-Noel Wetterwald, Head, Donor Relations and Resource Mobilisation Service, Division of
External Relations, UNHCR Headquarters, Geneva, 15 September 2004.
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Measuring Africa’s refugee burden

The combined effect of these various pressures has given added significance to the
burden sharing debate in Africa in recent years. There is, however, no consensus on how to
measure or quantify Africa’s refugee burden. In fact, this question has long been a challenge
for scholars and practitioners.”>' As found by the technical teams preparing submissions for
ICARA 1I, the assumption that the presence of large refugee populations in poor host states
results in a burden, “though widely held, is almost impossible to verify with hard data.”**

In an effort to address this problem, a number of indicators have been used since
ICARA 1I to facilitate comparison of the relative burden borne by various countries: the total
number of refugees in a host country, the number of refugee relative to the national
population (refugees per capita), and the number of refugees relative to the wealth of the
country (refugees per capita GDP). While some efforts have been made to refine these
measures,”> they are still generally seen to be the most effective way of ranking countries
according to the scale of their refugee burden.**

Such measures, however, provide a highly simplified representation of the refugee
burden in any one country. In particular, these figures do not indicate how the presence of
large refugee populations may have a differentiated impact on different parts of a host
country. Specifically, they do not reveal the extent to which the presence of refugees is
distributed within a country, whether spread evenly across a country or concentrated in
particular areas. In addition, such quantitative measures do not reveal if the presence of

refugees constitutes a burden or a benefit for the host state or local population. According to

Kibreab,

25} gee: Gorman, 1987, 30 — 34.
22 Gorman, 1987, 30.

253 See: Mathias Czaika, “A Refugee Burden Index: methodology and its application”, paper presented at the
conference “Seeking Refuge, Seeking Rights, Seeking a Future”, Oxford Brookes University, Oxford, 13 — 14
May 2005, on file with author.

254 gee: UNHCR, Population Data Unit, “Selected Indicators Measuring Capacity and Contributions of Host
Countries”, Geneva: UNHCR, April 2002.
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A review of the literature on refugee impact on national, regional and local
economies and social infrastructure reveals two discernable views. One view
looks on refugees as a problem or as a burden on the economies and societies of
the host countries, while the other looks on refugees as representing an
opportunity for social progress and improved welfare.”>

For this reason, a more disaggregated understanding of the impact of refugees on host states
and communities is required, including an assessment of both the negative and positive

impact that the presence of refugees may have.

The benefits relating to the presence of refugees

While recognizing that the presence of refugees may have a negative impact on host
states, as outlined above, a number of authors have argued that the presence of refugees and
the international refugee assistance programme can also have a positive impact on the

2% While recognizing that “the massive

development of host communities and host states.
influx of refugees in an underdeveloped African country... represents a heavy burden”, early
research on refugees in Africa also found that “the presence of refugees can turn from a
burden to a stimulus leading to an economic growth and development.”**’ Such benefits may
be experienced either by the local population or by the host state, and should be considered as
part of a more comprehensive understanding of the nature of Africa’s refugee burden.

In the 1980s, Chambers and Kibreab both argued that the arrival of refugees in rural
areas could lead to regional development as refugees could be settled on underutilized land

258 As noted by

and contribute to the local economy through increased agricultural production.
Chambers, “much of the local welcome to rural refugees can be attributed to benefits from the

cheap labor they provide.”25 ? While arguing that poorer, wage-dependent members of a host

255 Kibreab, 1991, 56.

256 See: Robert Chambers, “Hidden Losers? The Impact of Rural Refugees and Refugee Programs on Poorer
Hosts”, International Migration Review, Vol. 20, no. 2, Summer 1986; Gorman (ed.), 1993; Jacobsen, 2002;
Kibreab, 1985; and Loren B. Landau, “Beyond the Losers: Transforming Governmental Practice in Refugee-
Affected Tanzania”, Journal of Refugee Studies, Vol. 16, no. 1, 2003,

257 Kibreab, 1985, 119.
258 gee: Chambers, 1986; and Kibreab, 1985, 119 — 129.

259 Chambers, 1986, 250.
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community could be adversely affected by the arrival of refugees, Chambers concludes that
“in rural refugee-affected areas, the better-off and more visible hosts usually gain from the
presence of refugees and from refugee programs.”*®® Later in the 1980s, Gorman advanced
the notion of refugee aid and development, arguing that a closer linkage between refugee
assistance programmes and national development plans would increase benefits for both
refugees and local populations.*®’

More recently, Jacobsen has shed additional light on the political economy of refugee-
populated areas.’®* Like Kibreab, Jacobsen recognizes that while refugees impose a range of
burdens on host countries, they also “embody a significant flow of resources in the form of
international humanitarian assistance, economic assets and human capital.”**® She notes that
the protracted nature of most refugee situations in Africa means that refugee-related resources
are available for extended periods, and may be used to attract development assets to regions
that remained otherwise underdeveloped. More generally, she argues that the presence of
refugees, even with the associated burdens, can contribute to the process of African

264 :
?% or, in the

statebuilding by compelling the state to “strengthen its grip on border areas,
words of Herbst, to more effectively “broadcast power” to the periphery of the state.”®®

There are, in fact, three ways that the presence of refugees can have a positive economic
impact on the refugee-populated area. First, as a result of the presence of a large refugee
programme, additional services, facilities and opportunities may be available to the local

population. Refugee programmes create local employment as a wide range of positions need

to be filled by international agencies and NGOs. There may also be benefits to the local

260 Chambers, 1986, 245.

%! Robert F. Gorman, “Beyond ICARA II: Implementing Refugee-Related Development Assistance”,
International Migration Review, Vol. 20, no. 2, 1986; Robert F. Gorman, “Linking Refugee Aid and
Development in Africa” in Gorman (ed.), 1993; and Robert F. Gorman, “Refugee Aid and Development in
Africa: Research and Policy Needs from the Local Perspective”, in Adelman and Sorenson (eds.), 1994.

262 gee: Jacobsen, 2002.
263 1acobsen, 2002, 577.
24 Ibid.

265 Herbst, 2000, 1.
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population as humanitarian agencies invest in more reliable transportation and communication
networks, especially by building more permanent roads and bridges. Second, many refugee
operations include specific programmes to benefit the local population, both to alleviate local
burdens and to foster good relations with the local population. In this way, local water
sources, schools and hospitals may be rehabilitated. It should, however, be emphasised that
given the precarious nature of funding to refugee programmes in Africa, such activities may
be the first to be cut in the event of budget short-falls. Finally, as argued in the early work of
Kibreab and Chambers, in situations where refugees are allowed to engage in wage-earning

employment, they may significantly contribute to agricultural production and the local

economy.

Ways of sharing the refugee burden

Just as it is important to disaggregate the impact of refugees, it is also important to
disaggregate the practice and forms of burden sharing with African states in recent years.
There are essentially two ways in which third countries can share the refugee burden of the
country of first asylum. First, states may engage in financial burden sharing by “providing
financial assistance for countries of asylum ... to help them with the care and maintenance of
refugees...”*®® Second, states may engage in physical burden sharing, involving the “dispersal
of refugees among states.”*®” Any consideration of burden sharing in Africa should include an
examination of both these mechanisms as financial and physical burden sharing are the two

sides of the burden sharing coin.*®®

266 Christina Boswell, “Burden-sharing in the New Age of Immigration”, Migration Information Source,
Washington DC: Migration Policy Institute, 1 November 2003, 1.

27 Ibid.

268 See: Hurwitz, 2002, 174 — 187; Asha Hans and Astri Suhrke, “Responsibility Sharing” in Hathaway (ed.),
1997; and Amitav Acharya and David B. Dewitt, “Fiscal Burden Sharing” in Hathaway (ed.), 1997.
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Financial burden sharing

There are a number of ways in which donor states may engage in financial burden
sharing with countries of first asylum. Financial and material assistance may be provided
bilaterally or be channelled through multilateral avenues, such as the World Bank or UNHCR.
Material and in-kind assistance may be channelled through agencies such as the World Food
Programme (WFP). This section focuses on the practice of multilateral financial burden
sharing through UNHCR, which is taken to be a useful barometer of donor engagement in
financial burden sharing more generally. In fact, given that UNHCR has received billions of
dollars in voluntary contributions for its work in the past decade, it may be concluded that
substantial financial burden sharing does, in fact, take place. This section will examine the
scale and dependability of financial contributions to UNHCR, the gap between programme
needs and funding, and the practice of financial burden sharing with African host states.

According to Chapter III(20) of UNHCR’s Statute, “no expenditure other than
administrative expenditures relating to the functioning of the Office of the High
Commissioner shall be borne on the budget of the United Nations and all other expenditures
relating to the activities of the High Commissioner shall be financed by voluntary
contributions.”®® As a result, and given the dramatic increase in the organization’s
operational activities over the past fifty years, contributions from the United Nations Regular
Budget now account for less than 3% of UNHCR’s Annual Budget.?”® As a result, UNHCR is
substantially dependent on voluntary contributions to carry-out its programmes.

UNHCR’s dependence on voluntary contributions is compounded by the fact that a

limited number of states are responsible for the majority of contributions to UNHCR. In

269 Chapter 111(20), 1950 Statue of the Office of the High Commissioner for Refugees, Annex to UN General
Assembly Resolution 428/5, 14 December 1950.

270 1n 2004, UNHCR’s Annual Programme and Supplementary Programme budgets combined totalled US$1.2
billion. Of that, US$27.7 million (2.3%) was met by resources made available through the United Nations
Regular Budget. See: UNHCR, Global Report 2004, Geneva: UNHCR, 2005, 17.
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2004, 11 donors accounted for 86% of contributions to UNHCR.>”' When considering
aggregate funding to UNHCR over the period 1990 to 2004, three donors have been
responsible for over 50% of all contributions to UNHCR: the US (28.4%), the European
Commission (13.2%) and Japan (12.1%). These donors exercise additional control over
UNHCR by ‘earmarking’ their contributions.*’> In 2004, 100% of contributions from the US
and European Commission to UNHCR were earmarked. In fact, only 20% of all funding to
UNHCR in 2004 was unrestricted, while 60% was earmarked at a regional, sub-regional, or
country level, and 20% was earmarked for certain themes.?”

Through earmarking of voluntary contributions, donors exercise considerable influence
over the work of UNHCR. As a result, programmes considered to be important by key donors
receive substantial support, while those deemed less important receive less support. In their
study on donor behaviour and humanitarian financing, Smillie and Minear have argued that
the foreign and domestic policy concerns of donor states are more important determinants of
contributions to agencies such as UNHCR than humanitarian considerations.”’* The fact that
the total contributions received for programmes in Iraq and Afghanistan between 2001 and
2004 exceeded the amount requested by UNHCR, while programmes across Africa were
chronically under funded, would seem to support the conclusions of Smillie and Minear.*”

Since the mid-1990s, donor preference has resulted in a regional disparity in funding to

UNHCR, with Africa being the clear loser. As argued by Loescher, during the late 1990s,

' These donors were, in declining order: the US, Japan, the European Union, the Netherlands, Sweden,
Norway, the UK, Denmark, Germany, Canada and Switzerland. UNHCR, Global Report 2004, 2005, 21.

272 «Earmarking is a device by which a bilateral donor agency specifies the geographic or sectoral areas in which
a multilateral agency or NGO may spend its contribution.” Ian Smillie and Larry Minear, The Quality of Money:
Donor Behaviour in Humanitarian Financing, Sommerville, MA: Humanitarianism and War Project, The
Feinstein International Famine Centre, Tufts University, April 2003, 20.

273 {JNHCR, Global Report 2004, 2005, 25.
274 Gee: Smillie and Minear, April 2003.
275 [nterview with Wetterwald, 2004.
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while the international community focused attention and resources on the crisis
in Kosovo and East Timor, conflict and displacement in Africa were virtually
ignored... Donor governments continued to give vastly disproportionate amounts
of aid to a few well-known crises and trivial amounts of aid to dozens of other
hidden humanitarian emergencies.?’®

In August 1999, it was reported that UNHCR had received little more than half of its request
for refugee programmes in sub-Saharan Africa.?’’ In 2002, another funding crisis loomed as a
shortfall of some US$100 million was predicted in contributions to UNHCR’s budget.*”® To
address the shortfall, UNHCR reduced its operations, primarily in Africa.

In 2004, UNHCR’s total budget for programmes in sub-Saharan Africa was some
US$537 million, almost 44% of UNHCR’s global budget of just over US$1.2 billion.?”
Given that Africa hosted only 30% of the world’s refugees in 2004, it may be concluded that
Africa received a disproportionate share of financial burden sharing. It is, however, important
to understand how these funds were earmarked by donors. Over 15% of contributions to
UNHCR’s activities in Africa were earmarked by donors for the programme in Chad/Darfur,
a programme with a budget of US$102 million for a population of concern of some
200,000.>* This budget was almost double that of the entire region of Southern Africa
(US$54.6 million), a region including 14 countries with a population of concern of some
450,000.8! Donors earmarked US$18.9 million to support return and reintegration in
Burundi, while Tanzania’s budget of US$30.6 million meant that it could only spend US$5
per Burundian refugee in 2004.

It may, therefore, be argued that while significant funds have been contributed to
refugee programmes in Africa, these funds have been allocated more according to the

interests of donors and have consequently not met the stated needs of many regions. Donor

26 | oescher, 2001, 335.
217 1 oescher, 2001, 336.

278 See: UNHCR, Donor Relations, “Impact of Budgetary Reductions: Preliminary Note”, Geneva: UNHCR, 25
September 2002.

279 UNHCR, Global Report 2004, 2005, 36.
280 yNHCR, Global Report 2004, 2005, 180.
281 YNHCR, Global Report 2004, 2005, 280 — 281.
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preference and the practice of earmarking have meant that significant funds have been
allocated to certain high-profile emergencies and repatriations, while other programmes and
regions receive little support. Also, given that this pattern has been repeated over a number of
years, it may be concluded that neither host states nor UNHCR has been able to alter these

preferences and that the interests of donors have prevailed over those of African host states.

Physical burden sharing

The second form of burden sharing is physical burden sharing, either through permanent
resettlement to a third country or through temporary relocation. Given the limited practice of
temporary relocation, especially in the African context, this section focuses on third country
resettlement, defined as “the making available in a third country, on a voluntary basis,
permanent residence to a refugee who is in another country, in a manner where the resettled

person enjoys ... rights similar to nationals.”*® While “no country is legally obliged to

59283

resettle refugees, refugee resettlement has increasingly been recognized as “a tangible

expression of international solidarity” that allows states to “help share each other’s

2284

burdens. While there have been significant developments in recent years in the area of

285

international resettlement policy — namely on the strategic use of resettlement,” the functions

287 _ this section

of resettlement,”®® and the role of resettlement in comprehensive solutions
focuses on resettlement as a burden sharing mechanism. In particular, it examines the practice

of physical burden sharing through the resettlement of refugees from African host states.

282 JNHCR, ExCom, “The Strategic Use of Resettlement”, EC/53/SC/CRP.10/Add. 1, 3 June 2003, paragraph 6.
283 UNHCR, Department of International Protection, “Resettlement Handbook”, Geneva, November 2004, I/3.

284 UNHCR, Global Consultations, “Strengthening and Expanding Resettlement Today: Dilemmas, Challenges
and Opportunities”, EC/GC/02/7, 25 April 2002, paragraph 5.

285 See: UNHCR, ExCom, 3 June 2003.
286 gee: UNHCR, Global Consultations, 25 April 2002.

287 gee: UNHCR, High Commissioner’s Forum, “Making Comprehensive Approaches to Resolve Refugee
Problems more Systematic”, FORUM/2004/7, 16 September 2004.
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Resettlement has long been a feature of the international response to refugee crises.
During the Cold War, Western governments, led by the United States, used resettlement not
only as a tool of protection for those in need, but also as a means of highlighting the failures
of Communist regimes. In this way, large-scale resettlement tended to be focused on
particular groups of refugees and driven by the foreign policy of Western states.?*® While the
end of the Cold War removed many of these foreign policy motivations, domestic pressures,
especially in the United States, sustained global resettlement programmes, and made
resettlement activities more geographically diverse. According to UNHCR, these shifts
resulted in “significant and positive changes for Africa.”**® Through UNHCR, 7,776 refugees
were resettled from African countries of first asylum in 1995 By 1999, that number had
increased to 14,430 refugees, representing 55% of resettled refugees assisted by UNHCR that
year.””! While this number represents a small fraction of the total number of refugees in the
region, it does indicate increased donor interest in one form of burden sharing with Africa.

As with financial burden sharing, many resettlement countries earmark their
resettlement offers to specific regions. In this way, seven resettlement countries made specific

%2 as outlined in Table 2.2

quotas available for the resettlement of refugees from Africa,’
(below). It is important to note that as UNHCR reported in 2003 that 57,836 refugees in

Africa were in need of resettlement on protection grounds,293 the quotas in Table 2.2 indicate

288 See: Gil Loescher and John Scanlan, Calculated Kindness: Refugees and America’s Half-Open Door, New
York and London: Free Press and Macmillan, 1986.

2 Debbie Elizondo, “Opening remarks by Ms. Debbie Elizondo, Chief, UNHCR Resettlement Section”,
UNHCR Regional Resettlement Meeting, Addis Ababa, 27 February 2001, on file with author.

20 1bid,
2 Ipid,

292 Nine other countries have smaller resettlement programmes with no geographic quotas. Following is a list of
resettlement countries (and their quotas) in 2003-2004: Australia (4,000), Brazil (100), Benin (n/a), Burkina Faso
(n/a), Canada (7,700), Chile (60), Denmark (500), Finland (750), Iceland (30), Ireland (10 families), the
Netherlands (500), Norway (1,145), New Zealand (750), Sweden (1,000), UK (500), USA (70,000). Belgium,
France, Spain and Switzerland resettled individual refugees referred by UNHCR in 2003. As such, the global
resettlement quotas for 2003 was approximately 90,000 refugees. See: UNHCR, Resettlement Section, “Easy
Guide to Refugee Resettlement Programmes”, Geneva: UNHCR, June 2003.

293 NHCR, Resettlement Section, “UNHCR: Projected Global Resettlement Needs: 2004”, Geneva: UNHCR,
18 June 2003.
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that resettlement countries expressed a willingness to resettle roughly half of those refugees in
Africa identified as being in need of resettlement in 2004.

Table 2.2:

Geographic resettlement quotas (2003 — 2004)>*

Country Africa Global % for Africa
Australia 1,700 4,000 42.5
Canada 2,100 7,500 28
Denmark 110 500 22
Finland 130 750 17.3
Norway 300 1,630 18
Sweden 125 770 16
US 20,000 70,000 28.5
Total 24,465 85,150 28.73

As also indicated by Table 2.2, the US is the largest resettlement country. In fact, the
US has resettled more refugees in the past decade than all other countries in the world
combined. Between 1975 and 2003, the US resettled over 2.5 million refugees.?”> While only
135,081 of these refugees were from Africa, pressure from the US-based NGO consortium
Refugee Council USA has led to a gradual increase in the resettlement quota from Africa.*”
This quota increased from 7,000 refugees per year from Africa in 1998, representing 8% of
the US Resettlement Programme (USRP), to 20,000 refugees per year from Africa in 2003,
representing 28%.

Another motivation for this increase arose from the aftermath of the two month
suspension of the USRP following the terrorist attacks on New York and Washington on 11
September 2001. When the programme was reactivated in November 2001, increased security
requirements for resettled refugees and travel restrictions on US government officials

frustrated resettlement activities in traditional programme areas, especially the Middle East

294 UNHCR, Resettlement Section, 18 June 2003.

295 Government of the United States of America, Department of State, Bureau of Population, Refugees and
Migration, “Cumulative Summary of Refugee Admissions: As of October 1, 2003”, Washington DC, 15

November 2003.

2% gee: Refugee Council USA, “US Refugee Admissions Program for Fiscal Year 2004: Recommendations of
The Refugee Council USA”, Washington DC, May 2003.
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and Southwest Asia.’’ Given domestic pressures to maintain a large resettlement programme,
the US government turned its attention to groups of refugees in need of resettlement from
Africa. As argued by Noll and van Selm, the identification of large groups of refugees is
“Important to a program facing significant domestic pressure to maintain certain numbers,”
which has led to “gradually greater emphasis on Africa as a major producer of refugees, as it
once did to emphasis on the Middle East.”**® As a result, the USRP had an admissions ceiling
of 25,000 refugees from Africa for fiscal year 2004.%*°

While resettlement opportunities from Africa have been increasing marginally in recent
years, UNHCR’s capacity to identify refugees for resettlement in the region remains low.
UNHCR cases have first priority under the USRP, and could theoretically fill the entire quota,
but limited processing capacity in UNHCR offices in Africa means that it is unable to submit
a significant number of resettlement cases to the US. In fact, only an estimated 7% of refugees
resettled from Africa by the USRP in the 1990s were referred by UNHCR.?%

In an effort to increase UNHCR’s resettlement capacity in the field, the US government
made a special contribution of US$7 million to UNHCR in 2002-03. This contribution went
directly into increasing UNHCR’s resettlement capacity in Africa, with the creation of twelve
new resettlement positions in eight African countries, including Kenya, Tanzania and Guinea.
In return, the US government expected significant numbers of referrals from UNHCR in these
countries during 2004 with the hope that a higher proportion of its resettlement quota for

Africa would be filled by UNHCR-referred cases.’®’ As the case studies of Kenya, Tanzania

27 1n the fiscal year preceding the attacks of 11 September 2001, Afghan and Iragi refugees were two of the

largest nationalities resettled to the United States. Government of the United States of America, Department of
State, 15 November 2003.

298 Gregor Noll and Joanne van Selm, “Rediscovering Resettlement”, /nsight, No. 3, Washington DC: Migration
Policy Institute, December 2003, 10.

2% Government of the United States of America, Department of State, Bureau of Population, Refugees and
Migration, “Fact Sheet: Refugee Admission Programme for Africa”, Washington DC, 16 January 2004.

300 Correspondence with Larry Yungk, Resettlement Officer, UNHCR Regional Office, Washington DC, 29
September 2003, on file with author.

301 1bid.
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and Guinea later in this thesis illustrate, however, this objective has not yet been met and the

burden sharing benefits of resettlement in Africa have yet to be fully realized.

The renewed debate on burden sharing

Given the link between burden sharing and non-refoulement, as outlined above,
coupled with a perceived lack of dependability in burden sharing, scholars of refugee law
have long debated ways of formulating more structured burden sharing mechanisms,

59302

considering more predictable mechanisms to be a “morally attractive idea. At the core of

early proposals’®

was a common understanding that “collective action would strengthen
protection for refugees by reducing inequities among recipient states.”** The emergence of
the ‘crisis in asylum’ in the mid-1990s gave added momentum to the burden sharing debate.
Two specific proposals were presented in 1997. The first proposal followed the six-
year Towards the Reformulation of International Refugee Law project.>®> At the core of the
Reformulation Project’s findings is a proposal for a mechanism to ensure the dependability of
burden sharing based on four principles. First, it argues that refugee protection should
actively seek solutions in line with state interests.’®® It also argues that refugee law should
adopt a more “robust” concept of temporary protection according to the logic that “if the

protection of refugees is ... respectful of human dignity, it need not be permanent.”*®” Third,

the Project emphasises that there is no need to assume that every state will play an identical

302 Weiner, 1995, 219 — 220.

303 See: Fonteyne, 1980; Atle Grahl-Madsen, Territorial Asylum, Stockholm: Almqvist and Wiksell
International, 1980; and Atle Grahl-Madsen, “Ways and prospects of international cooperation in refugee
matters”, AWR Bulletin, Vol. 23, no. 2/3, 1983.

394 Astri Suhrke, “Burden-sharing during Refugee Emergencies: The Logic of Collective versus National
Action”, Journal of Refugee Studies, Vol. 11, no. 4, 1998, 2.

305 publications resulting from this project include: Centre for Refugee Studies, York University, “Common but
Differentiated Responsibility: A Model for Enhanced International Refugee Protection within Interest
Convergence Groups”, Discussion Paper, Refugee Law Research Unit, Centre for Refugee Studies, York
University, Toronto, 25 March 1996; Hathaway and Neve, 1997; and Hathaway (ed.), 1997.

3% james C. Hathaway, “Introduction: Can International Law be made Relevant Again?” in Hathaway (ed.),
1997, xxiii.

397 Ibid.
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308

role. Finally, it argues that the institutions of the international refugee regime need to be

39 thereby

“retooled” to “promote and coordinate a process of collectivized responsibility,
ensuring confidence amongst states that a more systematised and coordinated approach to
burden sharing would result in a more dependable response. The Reformulation Project
concludes that burden sharing would be more effectively administered if it took place in the
context of pre-negotiated responsibilities within ‘interest-convergence groups’.

Peter Schuck’s proposal follows the logic of the Reformulation Project and works
from an understanding that the inequality in the distribution of burdens in hosting refugees
has resulted in a political decision to reduce levels of asylum. He argues that a solution to this
problem must counter this trend of declining asylum by “easing these burdens in exchange for
a set of obligation that states are willing to accept and implement.” To this end, Schuck
proposes a solution focused on two central elements. First, an initial core group of states
should agree to bind themselves to ‘proportional’ burden sharing for refugees. These states
would then try to build from that core, encouraging other states to join, while arranging for a
“newly-established international agency” to assign to each state a “refugee protection

»310° This quota, based on a range of indicators, would commit the states to assure

quota.
temporary protection or permanent residence for a certain number of refugees over a certain

period of time. The second element would be the opportunity for the participating states to

“trade their quotas by paying others to fulfil their obligations.”!!

State response: the 1998 ExCom debate

While it would be problematic to premise a critique of these proposals on such brief

308 Referred to as ‘common but differentiated responsibilities’. See: Centre for Refugee Studies, 25 March 1996.

30% Hathaway, 1997, xxiv.
310 Shuck, 1997, 248.

31 Ipid. This approach flows from the quota-market schemes employed to resolve North-South disputes during
the negotiations over reductions in global carbon emissions. See: Richard Benedick, Ozone Diplomacy: New
directions in safeguarding the planet, London: Harvard University Press, 1991,
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summaries,’!?

it is important to understand how these themes were addressed during the 1998
meeting of UNHCR’s Executive Committee, where “International Solidarity and Burden
Sharing in all its Aspects” was adopted as the annual theme. The Chairman’s summary of the
debate recognized that the theme was challenging “even though international solidarity and
burden sharing are not new concepts.”"® There was widespread support for the concept of
burden sharing, but not for the systemization of a burden sharing system or for the
introduction of obligations in addition to those of the 1951 Convention. There was
endorsement for increased “institutional collaboration at the operational, advocacy and
fundraising levels”, but “less support for global mechanisms.”*'* Clearly, there was no state
interest in the type of mechanisms proposed by the Reformulation Project and Schuck.

It is also interesting to contrast statements made during the debate by Tanzania, one of
the largest host states in Africa, and the US, the largest donor state. The US delegation
encouraged all participants, especially host states in the global South, to not characterize
refugees only as a burden, arguing that “many countries — East and West, North and South —
have benefited from the intellectual and economic contributions of individual refugees.”"
The US also argued that burden sharing must be focused on solutions, reflecting the donors’
reluctance to keep funding long-term refugee programmes, and that the donor community
“should be seen as more than just the handful of nations who contribute the bulk of the cash
and commodities to UNHCR.”

In contrast, the Tanzanian delegation noted that “countries of asylum are to a large

extent left to bear the brunt of the burden of hosting the refugees they admit onto their

312 gee: Suhrke, 1998; and Deborah Anker, Joan Fitzpatrick and Andrew Shacknove, “Crisis and Cure: A Reply
to Hathaway/Neve and Schuck”, Harvard Human Rights Journal, Vol. 11, 1998.

313 UNHCR, ExCom, “Report of the Forty-Ninth Session of the Executive Committee of the High
Commissioner’s Programme”, A/AC.96/911, 12 October 1998, paragraph 25. See also: UNHCR, ExCom,
“Annual Theme: International Solidarity and Burden-Sharing in all its Aspects: National, Regional and
International Responsibilities for Refugees”, A/AC.96/904, 7 September 1998.

314 UNHCR, ExCom, 12 October 1998, paragraph 25.

315 Government of the United States of America, United States Mission to International Organizations Geneva,
“United States Plenary Statement to the UNHCR Executive Committee 49" Session 1998, Geneva, 5 October
1998.



76

territories.”*'® In the absence of a global mechanism to apportion responsibility for refugees,
Tanzania argued that “whatever resources that are made available to the countries of asylum
remains a matter of charity, left to the discretion of individual [donor] states.” The delegation
pointed to the need to address the wide range of burdens faced by host states, assist the local
population in refugee-populated areas in addition to refugees, and ensure that burden sharing
is sustainable, arguing that “all the sympathy and support evaporates once there is less
publicity given to the crisis.” Crucially, Tanzania noted that “the recipient countries who bear
the brunt of the burden of hosting refugees do not have much say in determining the extent to
which they should be assisted by the international community.” These contrasting statements
illustrate that differences between host states and donor states, evident during the ICARA
process, remained in Africa at the end of the 1990s, and that host states remained unable to

significantly influence the terms of the burden sharing debate.

‘Burden shifting’

This inability of host states to influence the burden sharing debate has been further
highlighted through discussions on proposals from European governments to increase
engagement in regions of refugee origin as a substitute for providing asylum in Europe.*"’
Oxfam highlights how, in recent years, “EU member states and institutions have presented an
array of initiatives with one common theme: instead of receiving asylum seekers on EU
territory, they propose to deal with them abroad.”'® Such proposals have led to a renewed
‘protection in regions of origin debate’, and proposals by the UK, the Netherlands and

Denmark to develop ‘extra-territorial’ approaches to protection, where refugees would be

316 Government of the United Republic of Tanzania, “Statement by Mr. Bernard Mchomvu, Permanent Secretary
in the Ministry of Home Affairs, to the 49™ Session of the EXCOM on International Solidarity and Burden
Sharing in All its Aspects: National, Regional and International”, Geneva, 6 October 1998.

317 Qee: Oxfam, Foreign Territories: The Internationalization of EU Asylum Policy, Oxford: Oxfam GB, 2005,
57 — 68; Gil Loescher and James Milner, “The ‘missing link’: the need for comprehensive engagement in regions
of refugee origin”, International Affairs, Vol. 79, no. 3, May 2003; and Alexander Betts, “What does ‘efficiency’
mean in the context of the global refugee regime?”, Working Paper No. 9, Centre on Migration, Policy and
Society, University of Oxford, 2005.

318 Oxfam, 2005, ii.
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prevented from seeking asylum in Europe, but would instead be contained in ‘regional
protection zones’ and resettled to Europe on a limited quota basis.>"’

Although such approaches would “turn the notion of international solidarity on its
head” by “shifting the refugee burden away from richer, more stable countries and placing
more of it on poor and unstable countries that already host the overwhelming majority of the

59320

world’s refugees,” " it is striking how the proposals have been presented in terms of burden

sharing initiatives. While there may be positive aspects to some of the proposals, including
“financial and technical assistance to refugee-hosting countries ... to provide better legal,

physical, and material protection to refugees,””!

there is a more general concern of their
being used as “a means of migration management, reducing the numbers of secondary
movements to the EU and creating the conditions for the return of asylum seekers from
Europe” to states in the region of refugee origin.***

To what extent can African states counter these ‘burden shifting’ proposals? In
addition to the concern expressed by the Tanzanian delegation in 1998 that African host states
“do not have much say in determining the extent to which they should be assisted by the

»323 it could be added that they have limited say in the ways in which

international community,
they should be assisted by the international community. To highlight this dynamic, this

chapter now turns to a brief consideration of historical examples of ‘successful’ burden

sharing.

319 For an overview of these proposals, see: Alexander Betts, “International Cooperation Between North and
South to Enhance Refugee Protection in Regions of Origin”, RSC Working Paper No. 25, Oxford: Refugee
Studies Centre, Queen Elizabeth House, University of Oxford, July 2005, 13 — 17.

3201 oescher and Milner, 2003, 603 — 604.
321 Oxfam, 2005, iv.

2 Ibid.
323 Tanzania, 6 October 1998. Emphasis added.
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Historical examples of burden sharing

Given the shortcomings in burden sharing articulated by African states, it is important
to ask why African states have not been able to exert greater pressure on donor governments
to extract more reliable and appropriate levels of burden sharing, especially given the
importance of the link between non-refoulement and burden sharing. Given the absence of an
international legal obligation to engage in burden sharing with host countries, it is also
important to consider those situations where international cooperation has successfully
resulted in the sharing of the costs of granting asylum more equitably among a greater number
of states. In light of the limited results of the ICARA process, as outlined in Chapter 1, this
chapter now briefly considers examples of burden sharing with Southeast Asia and

Macedonia to consider what factors have led to successful burden sharing in other regions.

Refugees from Indochina®**

The consolidation of communist Southeast Asian regimes in 1975 resulted in an
estimated 3 million people fleeing Vietnam, Cambodia and Laos in the following two
decades. Most fled in small boats, and many died in shipwrecks or were targeted by pirates.
Humanitarianism, coupled with the geopolitical interests of the United States, motivated
Western states to recognize the ‘boat people’ as refugees prima facie and to resettle them.
More than 550,000 Indo-Chinese sought asylum in Southeast Asia between 1975 and 1979, of
which 200,000 were resettled.’® As arrivals continued to exceed resettlement quotas,
however, regional states declared in June 1979 that they had “reached the limit of their

endurance and decided that they would not accept new arrivals.”*?

324 Gee: Shamsul Bari, “Refugee Status Determination under the Comprehensive Plan of Action (CPA): A
Personal Assessment.” International Journal of Refugee Law, Vol. 4, no. 4, 1992; Loescher, 2001, 203 — 209
and 257 — 262; W. Courtland Robinson, Terms of Refuge: The Indochinese Exodus and the International
Response, London: Zed Books, 1998; Suhrke, 1998; and UNHCR, State of the World’s Refugees, 2000, 79 -
103.

325 UNHCR, State of the World’s Refugees, 2000, 82.
326 UNHCR, State of the World’s Refugees, 2000, 83.
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This reluctance, and reports of regional states pushing boats carrying asylum seekers
away from their shores, led to the International Conference on Indo-Chinese Refugees in July
1979. States agreed that worldwide resettlement quotas would be doubled, that the boat
people would be recognized as refugees prima facie, that illegal departures would be
prevented, and that regional processing centres would be established. The result was a
formalized quid pro quo; burden sharing through resettlement to Western states in exchange
for assurances of non-refoulement and first asylum in the region. The immediate results were
positive: resettlement increased, ‘push-backs’ ended and arrival rates fell dramatically as
heavy penalties were imposed on clandestine departures. By 1988, however, the number of
asylum seekers began to rise dramatically as promises of resettlement resulted in a pull factor.
Believing that these new arrivals no longer warranted automatic refugee status, Western
countries introduced selective criteria and reduced resettlement quotas. In response, regional
asylum countries returned to earlier policies of preventing arrivals, including push-backs.

In light of this new reality, the UN General Assembly called for a Second
International Conference on Indo-Chinese Refugees.>*’ The Conference, convened in June
1989, adopted the Comprehensive Plan of Action for Indochinese Refugees (CPA), which
contained a number of mechanisms through which the countries of origin, countries of first
asylum and resettlement countries would cooperate to resolve the refugee crisis in South Asia.
The CPA is seen to have generally achieved its objectives of reducing the number of
clandestine departures and finding extra-regional durable solutions for recognized refugees.
In 1989, roughly 70,000 Vietnamese sought asylum in Southeast Asia. By 1992, this number
had fallen to 41.3% At the same time, over 1,950,000 refugees had been resettled by the end of

the CPA in 1995; 1,250,000 to the United States alone. On this basis, the CPA is seen by

327 UNGA, “International Conference on Indo-Chinese Refugees”, Resolution 43/119, 8 December 1988.
328 UNHCR, State of the World’s Refugees, 2000, 84.
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many as a success, and a dramatic example of the possibilities of burden sharing arrangements
to address refugee crises.*”’
Suhrke highlights how the strategic interest of the US in the region was a key pre-

condition to the success of the CPA.33°

US interests in the CPA were rooted in its regional
strategic interests, domestic public pressure, a sense of responsibility for the victims of the
wars in Indochina relating to the Vietnam War, and its desire to support non-communist allies
in the region who were facing a heavy refugee burden. Responding to these interests, Suhrke
argues, the US played a crucial leadership function by ensuring that the issues remained high
on the policy agenda and that key actors remained engaged. As such, the CPA demonstrates
that there is potential for burden sharing by a wide range of actors where key states recognize
that they have political, economic and strategic interests in a particular region or refugee
situation.”' Some have argued, however, that as the CPA was undertaken during the Cold
War, its relevance to contemporary discussions of burden sharing and comprehensive
solutions is limited. To counter this argument, it is useful to consider how similar motivations
factored into the international response to the Kosovo refugee crisis.
The Kosovo refugee crisis™?

The end of the Balkan wars in the mid 1990s did not lead to peace in the Yugoslav
province of Kosovo. By the late 1990s, clashes between the Kosovo Liberation Army (KLA)

and Serbian forces had led to the internal displacement of some 175,000 persons.>** Anxious

to avoid another Balkan war, NATO members pressed for UN Security Council Resolution

32 The CPA has, however, been criticized for a number of reasons. See: Bari, 1992; Robinson, 1998; and
Suhrke, 1998.

330 Suhrke, 1998, 11,
331 See: Centre for Refugee Studies, March 1996, 12 — 14,

332 Gee: Michael Barutciski and Astri Suhrke, “Lessons from the Kosovo Refugee Crisis: Innovations in
Protection and Burden-sharing”, Journal of Refugee Studies, Vol. 14, no. 2, 2001; Astri Suhrke, Michael
Barutciski, Peta Sandison and Rick Garlock, “The Kosovo refugee crisis: An independent evaluation of
UNHCR’s emergency preparedness and response”, Geneva: UNHCR, Evaluation and Policy Analysis Unit,
EPAU/2000/001, February 2000; and UNHCR, State of the World's Refugees, 2000, 233 — 239.

333 UNHCR, State of the World’s Refugees, 2000, 233.
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1199 of September 1998 and the deployment of observers from the Organization for Security
and Cooperation in Europe (OSCE) to the region. While this deployment resulted in a
temporary lull in the conflict, hostilities continued in January 1999. Following the collapse of
peace talks on 19 March, NATO launched a series of air strikes on 24 March 1999.

The NATO air campaign triggered an escalation in the conflict on the ground as fighting
between the KLA and Serbian security forces intensified. According to UNHCR, thousands of
Kosovar Albanians were killed and over 800,000 fled or were expelled from Kosovo.”**
Within nine weeks of the start of the NATO air campaign, an estimated 444,600 refugees fled
to Albania, 344,500 to the Yugoslav Republic of Macedonia, and some 69,900 to

Montene gro.3 3

While Albania was generally willing to accept ethnic Albanian refugees,
Macedonia, concerned about pre-existing tensions with its own ethnic Albanian minority,
refused to allow the Kosovar refugees to enter its territory. In the absence of international
commitments to share Macedonia’s refugee burden, Macedonia declared that it could not
uphold its obligation to non-refoulement and closed its borders.

In the first week of April 1999, some 65,000 Kosovar Albanian refugees were left
stranded at the Blace border crossing into Macedonia, leading to concerted international
efforts to “unblock Blace”.** Similar to the international response to the refugee crisis in
Southeast Asia, negotiations led to a quid pro quo: Macedonia agreed to allow the refugees to
enter its territory on a temporary basis, to allow for either their evacuation to third countries or
their transfer to Albania. In addition, Macedonia received an emergency credit of US$40
million from the World Bank.”*’

Two programmes were devised to share Macedonia’s physical refugee burden. The first

was the Humanitarian Evacuation Programme (HEP), which resulted in the emergency

334 UNHCR, State of the World’s Refugees, 2000, 234.
335 Suhrke et al, 2000, 6.

336 Suhrke et al, 2000, 36 — 39.

337 Suhrke et al, 2000, 36.
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resettlement, on either a permanent or temporary basis, of some 92,000 refugees to 29
different host countries.”*® According to Barutciski and Suhrke, while there were numerous
problems in its implementation, “overall, HEP contributed positively to the protection of the
refugees by alleviating the burden on a reluctant host state that feared destabilization.”* A
more controversial burden sharing mechanism was the Humanitarian Transfer Programme
(HTP), through which Albania and Turkey agreed to receive tens of thousands of refugees
directly from the Macedonian border. By mid-May 1999, however, only 208 refugees had
been transferred to Albania under the programme.**’

Barutciski and Suhrke argue that “the combination of strategic and humanitarian
concerns ensured that the Kosovo refugee crisis received extraordinary attention from the
powerful Western states” which “rapidly resulted in a solution based on burden sharing.”**!
Having initiated the bombing campaign without UN Security Council approval, NATO
members felt vulnerable to criticism if a humanitarian catastrophe resulted. At the same time,
the refugee movement was one of the largest in modern European history. In the aftermath of

the Bosnian refugee crisis in the early 1990s, European states were anxious to manage the

Kosovo refugee crisis more proactively.

Lessons for burden sharing with Africa

The similarities between the responses to the Indochina and Kosovo crises hold
important lessons for burden sharing with Africa. In both cases, countries of first asylum
leveraged substantial burden sharing commitments from Western donor states by violating, or
threatening to violate, the principle of non-refoulement. At the same time, Western states had

specific strategic and foreign policy reasons for engaging in both refugee emergencies and for

338 UNHCR, State of the World’s Refugees, 2000, 239.
339 Barutciski and Suhrke, 2001, 101.

340 International Crisis Group (ICG), “Macedonia: Toward Destabilization?: The Kosovo crisis takes its toll on
Macedonia”, Skopje-Brussels: ICG, 18 May 1999.

341 Barutciski and Suhrke, 2001, 101.
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providing substantial burden sharing. Finally, in both cases, the primary means of sharing the
burden of countries of first asylum was through the physical burden sharing.

Given the asymmetrical relationship between African states and the international donor
community, it may be argued that African states are not in a position to leverage the same
concessions from donor states as did either Macedonia or Southeast Asian states. This is
likely for two reasons. First, African states do not have the same political significance of
either Southeast Asia or Macedonia, especially since the end of the Cold War. Second, given
the dependence of African states on donor countries and lending institutions, as detailed in the
Introduction, it may be argued that African states cannot jeopardize their broader economic
relations with the West by threatening the violate the principle of non-refoulement.

In this way, it may be argued that the nature of burden sharing in Africa may be partially
explained by the peripheral place that African states occupy in the international system and
the limited influence that African states can exert over the international donor community.
This link will be examined in subsequent chapters of this thesis to consider the importance of
including such political considerations in future considerations of burden sharing with Affrica,
and the potential benefits of setting the debate on burden sharing in Africa within the broader
context of Africa’s peripheral place within the international system.

It is also important to note that instead of seeking to build on the potential benefits of
refugees, host countries have tended to focus on the negative impact of refugees on a host
population and region. Over the past 25 years, African states have consistently advocated for
compensation from the international community to address these negative impacts.”*> More
generally, African states have highlighted these burdens at the local, regional and national
level as a means of advocating for a dramatic increase in levels of financial burden sharing
from donor states, and have made little, if any, reference to increased physical burden sharing.

In contrast, donor states have, since ICARA, been reluctant to approach burden sharing as a

342 gae: Gorman, 1987, 113; and UNHCR, Africa Bureau, 14 December 2001.
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means of compensating states for hosting refugees, and have earmarked financial burden
sharing for areas and programmes they deem to be more important. Subsequent chapters of
this thesis will also consider this dynamic, especially given the difficulties inherent in
quantifying the refugee burden, to consider the extent to which the characterization of
refugees as a burden by host states is influenced by broader political factors unrelated to the

presence of refugees.

Conclusion

This chapter has critically examined the principle and practice of burden sharing with
African host states. It has argued that while a substantial amount of burden sharing does take
place, the practice of burden sharing in Africa has been donor-driven, with the interests of
donor states determining the scale and nature of burden sharing with African host states. In
contrast with other examples of burden sharing, such as the CPA and the Kosovo crisis,
African states have not been successful in leveraging substantial burden sharing from donor
states. Notwithstanding the problematic task of quantifying a host states refugee burden, this
chapter has also argued for a more disaggregated understanding of burden sharing, including
both a consideration of financial and physical burden sharing and a more general recognition
of both the benefits and burdens associated with the presence of refugees.

A more disaggregated notion of burden sharing further highlights the significance of a
number of concepts that need to be included in the analysis of the case studies of this thesis.
In particular, it is important to consider the scope of burden sharing by examining the range of
burdens that are shared and the various forms of burden sharing, both financial and physical.
It is also important to examine the scale of burden sharing, namely the quantity of burden
sharing with a given host state relative to other states in the region, and the sustainability of
burden sharing over time, especially as the refugee situation becomes protracted. Finally, the

dominant role played by the interests of donor states emphasises the need to consider what
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factors will affect the dependability of burden sharing. These four aspects of burden sharing
will be examined in each of the case studies in this thesis. At the same time, the case studies
will consider another question raised by this chapter: how can the benefits of hosting refugees
be understood in relation to the refugee burden?

These concepts will form the basis for examining the burden sharing concerns of Kenya,
Tanzania and Kenya in subsequent chapters. Chapter 7 will then revisit this understanding of
burden sharing and consider its effectiveness in disaggregating the burden sharing concerns of
these host states, while considering the role that broader political factors play in the
identification of refugee as exclusively a burden. Before considering these questions in the

case studies, the next chapter considers the relationship between refugee movements and

security in Africa.
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Chapter 3

Host State Security and Refugee Movements in Africa
Introduction

The focus of this chapter is the relationship between refugee movements and host state
security. Specifically, the chapter examines how refugee movements and the prolonged
presence of refugees may cause security concerns for host states. While refugee movements
as a consequence of insecurity may be evident, the objective of this chapter is to understand
how refugee movements may be a cause of state insecurity. Such concerns are not new. As
this chapter will highlight, the security implications of refugee movements were particularly
evident during the Cold War, as so-called ‘refugee warriors’ played a significant role in proxy
conflicts throughout the Third World. Since the end of the Cold War, however, responses to
the security implications of refugee movements have changed. Host states, in both the global
North and South, now cite a wide range of security concerns as a justification for placing
limits on the asylum they offer.

This chapter will critically examine refugee movements as a cause of state insecurity,
especially in Africa. The chapter argues that while the language of security may be abused,
the hosting of refugees may result in a number of security concerns for African host states and
governing regimes. These concerns may be divided into direct security concerns — resulting
from the presence of armed elements within the refugee population, the spill-over of violence
and the proliferation of small arms within the host country — and indirect security concerns —
resulting from increased crime and insecurity within the refugee-populated area, grievances
against refugees by the local population, and changes in the domestic political opportunity
structure arising from the arrival and prolonged presence of refugees. While many of these
concerns are not new, the vulnerabilities of many states in Africa, coupled with the changing
nature of conflict and donor engagement in Africa, now lead a number of African states and

regimes to portray refugee movements as threats to their security. In response, many have
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adopted more restrictive asylum policies. This chapter argues that a critical understanding of
security appropriate to the state in Africa is required to more fully understand this dynamic.

The goal of this chapter is to develop a more critical understanding of the relationship
between refugee movements and host state security to be employed in the case studies of this
thesis. This understanding will emphasise the need to adopt a conceptualization of security
appropriate to contemporary African states, while also considering the range of direct and
indirect security concerns perceived by the host state and governing regime. By applying this
disaggregated understanding of security to the cases of Kenya, Tanzania and Guinea,
subsequent chapters of this thesis will consider the extent to which the characterization of
refugees as a security concern by host states is influenced by broader political factors
unrelated to the presence of refugees.

This chapter has five sections. Section one highlights the significance of the
relationship between refugees and security and its link to the principle of non-refoulement.
Section two briefly outlines the security implications of refugee movements during and after
the Cold War. Section three then considers changing understandings of security since the end
of the Cold War and reviews the early scholarly literature on refugees and security. After
considering the applicability of this literature to the security concerns of host states in Africa,
section four develops an understanding of security appropriate to Africa. By assessing the role
that vulnerabilities play in the perception of a phenomenon as a security concern by African
states and regimes, section five develops a framework for understanding the security concerns

that may arise as a result of the mass arrival and prolonged presence of refugees.

The significance of security concerns for refugee protection
Refugee movements had security implications for states throughout the twentieth
century. The influx of refugees from Russia and the Balkans as a result of World War I

exacerbated tensions between European states, prompting the League of Nations to take steps
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to ensure that the refugee situation was effectively managed.** Likewise, the United Nations
created a number of refugee organizations, including UNHCR, and oversaw the drafting of
the 1951 Convention in response to the threat posed to the fragile European state system by
the displacement of some 12 million persons at the end of World War I1.*** Goodwin-Gill
emphasises how, as a result of this context, the drafters of the 1951 Convention were
significantly influenced by security concerns, and consequently ensured that such concerns
were reflected in the functioning of the Convention.**

Indeed, the 1951 Convention specifies that security concerns are the only “potential

justifications for derogation” from the principle of non-refoulement.**® As detailed in Article

33(2) of the 1951 Convention, the benefit of non-refoulement may not be claimed by:

... arefugee whom there are reasonable grounds for regarding as a danger to the
security of the country in which he is, or who, having been convicted by a final
judgement of a particularly serious crime, constitutes a danger to the community
of that country.

Likewise, Article 1(F) of the 1951 Convention excludes from refugee status “any person with
respect to whom there are serious reasons for considering” that s/he had “committed a crime
against peace, a war crime, or a crime against humanity”, had “committed a serious non-
political crime”, or had been “found guilty of acts contrary to the purposes of the United
Nations.”* In this way, it is important to begin this chapter by understanding that the
identification of refugees as a threat to the host states’s security allows that state to
legitimately derogate from its obligation to non-refoulement. In other words, international law
recognizes that the security of the host state takes precedent over the protection of refugees.
Such considerations highlight the importance of the issue, and the need for a precise

understanding of the relationship so as to not precipitate a further erosion of international

33 See: Claudena Skran, Refugees in Inter-War Europe: The Emergence of a Regime, Oxford: Clarendon Press,
1995; and Loescher, 2001, 22 —28.

344 gee: Holborn, 1975, 55 — 173.

345 For details of various state positions during the drafting of the 1951 Convention on the need to balance the
protection needs of refugees with the security concerns of states, see: Goodwin-Gill, 1996, 139, note 103.

346 Goodwin-Gill, 1996, 139.

347 For a discussion of the application of these exclusion clauses, see: Goodwin-Gill, 1996, 95 — 116.
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refugee protection. It has been argued that states may find instrumental value in portraying
refugees as a security concern, thereby justifying restrictions that would be politically popular
but not otherwise legally defensible.’*® In this sense, Chimni cautions that “a broadened
concept of security allows states to trump the obligation to respect the principle of non-
refoulement,”* which, he adds, is precisely why vague definitions of security are so
“attractive to states.”>® To address these concerns, but mindful of the fact that refugee
movements have resulted in legitimate security concerns for states, Weiner calls for an
“analytical stance that, on the one hand, does not dismiss fears, and, on the other, does not
regard all anxieties over immigration and refugees as a justification for exclusion.””! The

objective of this chapter is to outline such an approach appropriate to the context of Africa.

Refugee movements and security during and after the Cold War
Refugee movements and security during the Cold War

While refugee movements continued to raise security concerns for states during the
Cold War, they were largely approached as part of the geopolitics of the East — West
struggle.>* In addition to resettling refugees, Western powers provided support to so-called
‘refugee warriors’.>>® These organized elements of exiled communities, typically intermingled
with a refugee population and based in a country of asylum, were engaged in a wide range of

armed campaigns against their countries of origin.** During the 1970s and 1980s, examples

38 See: Jef Huysmans, “Migration and the Politics of Security”, in Sophie Body-Gendrot and Marco Martiniello
(eds.), Minorities in European Cities: The Dynamics of Social Integration and Social Exclusion at the
Neighbourhood Level, Basingstoke: Macmillan, 2000.

34 B, S. Chimni, “The Global Refugee Problem in the 21* Century and the Emerging Security Paradigm: A
Disturbing Trend” in A. Anghie and G. Sturgess (eds.), Legal Visions of the 21% Century: Essays in Honour of
Judge Christopher Weeramantry, the Hague: Kluwer Law International, 1998b, 290.

33 Chimni, 1998b, 287.

33! Myron Weiner, “Security, Stability and International Migration”, in Weiner (ed.), 1993, 9.

352 Gee: Loescher, 2001, 201 — 246.
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3% gee: Howard Adelman, “Why Refugee Warriors are Threats”, The Journal of Conflict Studies, Vol. 18, no. 1,
Spring 1998.
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of refugee warrior communities could be found among Afghan mujahidden in Pakistan, the
Khmers Rouges in Thailand, and the Nicaraguan Contras in Latin America.’> As part of the
Cold War logic of international security, these groups received Western military and political
support, as they “symbolized for the West the popular rejection of communist governments
and served to legitimate the resistance movements.”>®

Similar groups were also present in Africa.”>’ Some groups, like those associated with
proxy wars in the Horn of Africa and in Southern Africa, received Western support as part of
the logic of the Cold War. Others were linked to wars of national liberation, especially in
Southern Africa. A third group of refugee warriors existed in Africa during this period, but
were associated with neither proxy wars nor wars of national liberation. These groups, like the
Rwandan exiles from the 1960s who formed the basis of the Rwandan Patriotic Front
(RPF),3 *® raised a number of concerns for African states, as highlighted by the process leading
to the drafting of the 1969 OAU Convention.

All regions of Africa were affected by refugee warrior communities between the
1960s and the end of the Cold War. Concerns about security dominated the treatment of
refugee populations in the Horn of Africa, especially given the interplay between refugee
populations in, and conflicts between, Ethiopia, Sudan and Somalia in the 1970s and 1980s.>**
In Central Africa, UNHCR notes that “the failure to address the problems of the Rwandan
refugees in the 1960s contributed substantially to the cataclysmic violence of the 1990s.”%¢° In

addition to the problem of attacks on refugee camps and settlements in Southern Africa in the

late 1970s, the militarization of the refugee population perpetuated the Angolan civil war long

355 For an overview of these groups and their activities, see: Zolberg et al, 1989; and Loescher, 2001.

356 Loescher, 2001, 11.
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after independence in 1975.%! In West Africa, Guinea’s decision to host Cabral’s liberation
movement resulted in the Portuguese attack on Conakry, as described in Chapter 6. During
this period, however, a number of African states were willing to host these populations for
political reasons. As argued above, liberation movements were frequently hosted as an
expression of solidarity with the anti-colonial struggle, while armed exiled communities from
independent African states were also hosted as an extension of the host country’s interests in

the conflict in the country of origin.*®?

Refugee movements and security in Africa after the Cold War

The end of the Cold War has not diminished the relevance of refugee warriors.
UNHCR now recognizes that refugee movements often consist of “mixed movements of
populations” which include not only refugees, but also “armed elements seeking sanctuary in
neighbouring countries.””®® In many cases, refugee warriors use refugee camps as a base for
mobilizing against the country of origin, often regionalizing conflict.*®* The actions of refugee
warriors often lead to a breakdown of law and order in camps, and violate the rights of
refugees, especially through forced recruitment, physical and sexual violence, and
intimidation. Moreover, they frustrate attempts at identifying durable solutions and result in a
general hostility towards refugees. Given the changing nature of conflict in Africa, and
especially after the fall of the Mobutu regime, most African states appear less willing to host
armed elements.

More generally, states in Africa have come to perceive a much wider range of security
concerns to be associated with refugee movements since the end of the Cold War. This

perception stems not only from the withdrawal of superpower support for regional conflicts

361 See: Zolberg et al, 1989, 91 — 94.
362 See: Jacobsen, 1993, 210 - 211.
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on the continent, but also from a heightened sense of vulnerability on the part of many
African regimes. Juma argues that this heightened sense of vulnerability, coupled with the
lack of differentiation between refugees and those who should be excluded from refugee
status, has contributed to a “tendency ... to collectively criminalize refugees and view them
within a security prism.”*®’

At the same time, the range of security issues perceived by African states has
multiplied, with environmental degradation, rising poverty, the spread of HIV/AIDS, the
proliferation of small arms, the spread of crime, and conflict between local groups — all
concerns claimed to be associated with refugee movements — addressed as national security
concerns. In the context of the external and internal pressures now experienced by African
states, many feel limited in their ability to respond. As a result of these pressures, “refugee
protection is increasingly subsumed under the imperatives of security and strategic priorities

of hosting states.”*%

Changing notions of refugee movements and security
Changing notions of security after the Cold War

This proliferation in the perceived sources of insecurity has not been limited to
African states. Indeed, the end of the Cold War resulted in a broad revisiting of the nature of
security by states and academics alike, with a more diffuse range of issues being identified as
‘security concerns’. This process, described by Buzan ef al. as a period of ‘issue-widening’,
grew out of a frustration with the narrow Cold War understanding of security. For them, “this
dissatisfaction was stimulated first by the rise of the economic and environmental agendas in

international relations during the 1970s and 1980s and later by the rise in concerns with

385 Monica Kathina Juma, “Migration, Security and Refugee Protection: A Reflection”, Paper Prepared for the
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Entebbe, 10 —~ 14 November 2002, 2, on file with author.
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29367

identity issues and transnational crime in the 1990s. Part of this period of ‘issue-

widening’ was the emergence of a distinct literature on refugee movements and security. As
argued by Gibney:

The defusing of the major security threat of the post-War period - the threat of
nuclear annihilation — provided academics, governments and military officials
with a strong incentive to concentrate their energies on a range of new (and
hitherto distinctly second rate) security concerns. The ‘threats’ posed by asylum
seekers and refugees were simply one of a number of new non-state threats to be
formulated in this period.*®

Early literature on refugees and security

Loescher and Weiner were the first two authors to comprehensively examine the
question of refugee movements and state security at the end of the Cold War.>®® Their work
made seminal contributions to this area of research by raising the issue of forced migration as
both a potential consequence and cause of insecurity, developing a basic typology of
migration flows and their related security concerns, and charting a cross-regional framework
for future research in the area. Crucially, both authors illustrate the importance of the issue by

emphasising the ‘high-politics’ aspects of international migration:

Loescher (1992, 3): “Refugee exoduses are commanding the attention of high-
level policy-makers not only for humanitarian reasons and because of the
increasing numbers involved, but also because of the serious consequences that
mass displacements have for national stability, international security and the
emerging new world order.”

Weiner (1993, 1): “Migration and refugee issues, no longer the sole concern of
ministers of labor and immigration, are now matters of high international
politics, engaging the attention of heads of state, cabinets, and key ministries
involved in defence, internal security, and external relations.”

Given the importance of these works in defining this area of research, it is important to briefly

review their arguments before considering their applicability to the study of asylum in Africa.

37 Barry Buzan, Ole Waever and Japp de Wilde, Security: A New Framework for Analysis, Boulder, CO: Lynne
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Loescher argues that, in light of the end of the Cold War, South-South refugee
movements would present the West with “severe security challenges” in the future.’’® His
work proceeds to outline some of the significant policy challenges, including the
concentration of large refugee populations in the world’s poorest and most fragile states, the
role of the Cold War in generating these refugee situations, and the special significance of

‘refugee warriors’. Fundamentally, Loescher’s work argues that:

It is no longer sufficient to discuss the subject of refugees within a narrow
national context or as a strictly humanitarian problem requiring humanitarian
solutions. Too often, refugees are perceived as a matter for international charity
organizations, and not as a political or security problem. Yet refugee problems
are in fact intensely political: mass migrations create domestic instability,
generate interstate tension and threaten international security.’”’

Most relevant to this chapter is Loescher’s examination of the “strategic consequences

372

of refugee movements. Here, he illustrates how “refugee movements can both create or

exacerbate conflict between neighbouring states and challenge the integrity of the host

Loescher continues that the implications are particularly acute “in conflicts
involving the spill-over of turmoil across national borders” and notes that “the activities and
ambitions of refugees themselves, as well as those of the governments of asylum and of the
guerrilla movements in both sending and receiving states, are additional significant factors in
the prolongation and complexity of refugee problems.””*

While Loescher’s argument is informed by the tradition of international relations,
Weiner seeks to locate the question of host state security within the migration literature. In

particular, Weiner argues that a ‘security/stability’ framework should be considered when

examining international migration, in addition to a purely economic view. Such a framework,
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he argues, “complements rather than replaces an economic analysis by focusing upon the role
of states in both creating and responding to international migration.”*”

Weiner’s argument is based on a framework of five broad categories or instances in
which “refugees or migrants may be perceived as a threat to the country that produces the
emigrants, to the country that receives them, or to the relations between the sending and
receiving states.””’® The first instance arises when the migrants are actively opposed to the
regime in the country of origin, and this opposition, and actions motivated by this opposition,
becomes a source of tension between the sending and receiving states. Second, Weiner
outlines various ways, directly and indirectly, that migrants may come to be seen as a security
or political concern for the host state, either through armed campaigns against the host
country or through criminal activities of foreign elements within a host state. Third, the issue
of immigrants as threats to the culture of a host community is addressed, before turning to the
threats resulting from the social and economic pressures associated with migration. Finally,
Weiner argues that security concerns may arise when “the host society uses immigrants as an
instrument of threat against the country of origin.”"’

Both works have made a significant contribution to the study of the relationship
between refugee movements and security concerns, especially as the frameworks they
introduced remain the dominant models for understanding the security implications of refugee
movements, especially in the global South. There are, however, two limitations to these early
works. First, neither work incorporates a critical conceptualization of ‘security’ appropriate
to the study of refugee movements. Second, the nature of the security implications of refugee
movements portrayed in these works focuses disproportionately on the ‘high politics’

concerns of states at the expense of ‘low politics’ concerns. While both works refer to

concerns surrounding host community receptivity and questions of ethnic affinity, it is
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significant to note that domestic, ‘low politics’, security concerns have proven to be more

pervasive and preoccupying for host states, especially in Africa, as outlined below.

Understanding security

The development of a more appropriate understanding of the relationship between
refugee movements and security should begin with a more critical understanding of the
concept of security. Given the relationship between security and non-refoulement, however,
particular attention must be paid to the scope of the understanding of security employed in
relation to refugee movements. As cautioned by Goodwin-Gill, there is a danger that an
overly broad understanding of security could lead to seeing refugees themselves “as the
threat” and putting “their lives and well-being and security as individuals at serious risk.”"8
Weiner acknowledges that ““security’ is a social construct with different meanings in different
societies.””” As such, “any attempt to classify types of threats from immigration quickly runs
into distinctions between ‘real’ and ‘perceived’ threats.”>*® More generally, Buzan ef al argue

that conceptualizations of ‘security’ should be mindful of the fact that:

...the invocation of security has been the key to legitimizing the use of force, but
more generally it has opened the way for the state to mobilize, or to take special
powers, to handle existential threats. Traditionally, by saying ‘security’, a state
representative declares an emergency condition, thus claiming the right to use
whatever means are necessary to block a threatening development.**!

In this way, there has been resistance to an ever-expanding notion of security, and a

»382 or strictly defined understanding of security. For some, like

desire to maintain a “narrow,
Ayoob, the desire to increasingly broaden the concept of security during the period of issue-

widening threatened “to make the concept so elastic as to render it useless as an analytical

3" Guy Goodwin-Gill, “Editorial: Refugees and Security”, International Journal of Refugee Law, Vol. 11, no. 1,
1999, 3.

37 Weiner, 1993, 9.
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3% Buzan et al, 1998, 21.
382 Buzan et al, 1998, 2.
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tool.”*# Articulating a precise understanding of security is, however, as important as it is
difficult. Indeed, while “few people would deny that security, whether individual, national,

9384

or international, ranks prominently among the problems facing humanity, it remains a

difficult concept to define.

Buzan argues that “the persistent underdevelopment of thinking about security,”®

especially during the Cold War, may be attributed to a number of factors. First, Buzan argues

386 who seemed drawn to more

that the “the idea ... proved too complex to attract analysts
tangible areas of study. Second, he points to the obfuscating overlap between the concepts of

‘security’ and ‘power’, and argues that the later was given prominence during the Cold War.

Finally, he points to deeper political motivations, and argues that:

The enduring cause of the neglect of security hinges on the argument that, for the
practitioners of state policy, compelling reasons exist for maintaining its
symbolic ambiguity... Because of the leverage over domestic affairs which can
be obtained by invoking it, an undefined notion of national security offers scope
for power-maximizing strategies to political and military elites.’®

It is essential to highlight this tension: while a clear notion of security is central to dependable
refugee protection, given its link to non-refoulement, it may be argued that a fluid notion of
security is of greater instrumental value to governing regimes, especially vulnerable regimes
such as those in Africa.

Notwithstanding the dangers of a fluid definition, however, Buzan argues that security
is an ‘essentially contested concept’ and therefore cannot be effectively defined. He argues
that such concepts are difficult to define and apply as they “contain an ideological element
which renders empirical evidence irrelevant as a means of resolving the dispute.”**® Instead

of providing a precise definition, argues Buzan, essentially contested concepts “delineate an

% Mohammed Ayoob, “Defining Security: A Subaltern Realist Perspective” in Keith Krause and Michael C.
Williams (eds.), Critical Security Studies: Concepts and Cases, London: UCL Press, 1997, 121.

3% Buzan, 1991, 1.
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area of concern” and that they therefore “require theoretical analysis in order to identify the
boundaries of their application, the contradictions which occur within them and the
significance for them of new developments.”® Accordingly, this chapter does not seek to
define ‘security’. Instead, its aim is to develop a framework for analysing the security

implications of refugee movements for states in Africa.

Understanding security in the Third World

Such a framework should be premised on an understanding of ‘security’ appropriate
for the Third World, generally, and Africa, specifically. Job argues that “the diagnosis
commonly agreed upon by analysts as a central feature of the Third World states’ insecurity
dilemma is the ‘weak state’ syndrome.”* Similarly, Ayoob argues that any application of
security to the Third World must begin with an understanding of the conditions and histories
of Third World states. Ayoob consequently takes as his point of departure a critical
consideration of the applicability of traditional Cold War notions of security, which, he
argues, were dominated by “two major assumptions: one, that most threats to a state’s security
arise from outside its borders and two, that these threats are primarily, if not exclusively,
military in nature and require a military response.”391 Ayoob argues that “the applicability of
this historically conditioned definition of security to the analysis of the Third World situation
has created major intellectual and conceptual problems.”**? Indeed, Ayoob outlines how
“despite the rhetoric of many Third World leaders, the sense of insecurity from which [Third
World states] suffer emanates largely from within their own borders rather than outside.”®?

The questionable relevance of traditional conceptions of security is illustrated by the

changing nature of conflict in the Third World. The end of the Cold War brought significant

9 Buzan, 1991, 8.
0 Job, 1992, 19.

! Ayoob, 1995, 5.
3%2 Ayoob, 1995, 6.
3% Ayoob, 1995, 7.
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changes in the nature of conflict on the periphery of the international system, with a marked
proliferation in the number of conflicts and a shift in their focus. In fact, of the 96 armed
conflicts recorded between 1989 and 1996, 91 were intra-state, nearly all in the Third
World.*** To this must be added an understanding of the regionalisation of conflict, with
intra-state conflicts in the Third World having the demonstrated ability to engulf whole
regions and become “inter-state conflicts because of the spill-over effect into neighbouring,
often similarly domestically insecure, states.”®’

As outlined in the Introduction, Ayoob argues that the security concerns of Third
World states and their particular predicament can be characterised by a shared weakness and
vulnerability. The state’s primary objective, therefore, becomes the reduction of the deep
sense of insecurity from which Third World states and regimes suffer, both domestically and
internationally. While stressing “the primacy of the political realm in the definition of

security,” Ayoob adds that such a focus “does not mean the political realm can or should be

totally insulated from other realms of human and social activity.”**® As Ayoob argues:

Although it retains its primacy in the definition of security, the political realm
must be informed by other realms of human activity. However ... when
developments in other realms — ranging from the economic to the ecological —
threaten to have immediate political consequences or are perceived as being able
to threaten state boundaries, political institutions or governing regimes, these
other variables must be taken into account as part of a state’s security calculus.’’

For refugee movements to constitute a security concern for a host state, it would therefore be
necessary to demonstrate that their presence may affect the political realm resulting in
“political outcomes” and that these outcomes “either affect the survivability of state
boundaries, state institutions, or governing elites or weaken the capacity of states and regimes

to act effectively in the realm of both domestic and international politics.”*®

394 See: Amitav Acharya, “Developing Countries and the Emerging World Order: Security and Institutions” in
Fawcett and Sayigh (eds.), 1999. For an overview of this trend in Africa, see: Stephen John Stedman and
Terrence Lyons, “Conflict in Africa”, in Gyimah-Boadi (ed.), 2004.
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Security in Africa: State versus regime versus individual security

While this characterization of security appears to fit the African context, additional
considerations must be taken into account. As outlined in the Introduction, the ability of many
states and regimes in Africa to ‘act effectively in the realm of both domestic and international
politics’ has been affected by a number of external and internal constraints. Internally, states
and regimes have been constrained by the effects of democratization and economic
liberalization. Externally, they are constrained by the power imbalance between African states
and the donor community. Along with the historical constraints identified by Ayoob, these
new constraints, which have coalesced since the early 1990s, have increased the sense of
vulnerability experienced by many states and regimes in Africa. As argued by Clapham, these
constraints have heightened concerns about the survival of a number of African states.>® The
significance of such constraints needs to be reflected in any framework that considers the
security implications of refugee movements.

Such considerations, however, also raise the important question of “whose survival:
the state’s or the ruler’s?”*® This is especially relevant given Buzan’s caution about the

expression of security concerns in weak states:

The weaker a state is, the more ambiguous the concept of national security
becomes in relation to it. To use the term in relation to a weak state, as if such a
state represented the same type of object as a strong state, simply paves the way
for the wholesale importation of national security imperatives into the domestic
arena, with all the dangers of legitimized violence that this implies. The security
of governments becomes confused with the security of states, and factional
interests are provided with a legitimacy which they do not merit.”*"

While the fall of the Mobutu regime appears to counter Suhrke’s assertion that refugee

movements “rarely represent a threat that even a small and weak state cannot handle on its

29402

own by applying some military force, it is important to ask to what extent refugee

% See: Clapham, 1996, 4 — 7.
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on other states falls under Chapter VII of the UN Charter and therefore legitimates enforcement action.” Alan
Dowty and Gil Loescher, “Refugee Flows as Grounds for International Action”, International Security, Vol. 21,
no. 1, Summer 1996, 45.
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movements, coupled with the constraints placed on African states, tend to have greater
security implications for governing regimes rather than states.

It is also important to consider the extent to which ‘state survival’ versus ‘regime
survival’ is at the core of the security calculus of African states. As Jackson argues, “in a real
sense there is no problem of national security in African states, which enjoy an unusual form
of external protection.”*®* He notes, however, that while “African states are externally secure,
there is in many of them a persistent and widespread — in some a horrendous — problem of
internal security.”*** Many of these internal security concerns challenge the survival of the
regime, not the state.

Similarly, it is important to assess the balance between individual and state security. In
some instances the state and governing regime have become one of the greatest sources of
insecurity for citizens. Such an understanding, and a desire to escape this condition, has given
rise to the notion of ‘human security’. In reflecting on the implications of ‘issue-widening’ for
the international refugee regime, UNHCR points to the “growing recognition of the intimate
relationship that exists between the security of states and the welfare of the citizens who
populate such political and territorial entities”** before arguing that “forced displacement of
people is a clear indication that the web of rights and obligations which links the citizen to the
state has broken down.”** In this way, UNHCR argues for a ‘human security’ approach when
considering the relationship between refugees and security.*”” Such an approach takes the

individual as the focus and emphasises two characteristics of security: safety from chronic
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threats such as disease and repression, and protection from sudden and hurtful disruptions in
the pattern of daily life.*®

In contrast with the human security approach, this thesis takes the state and the
governing regime as the referent objects in its consideration of security. This is in recognition
of the fact that “forced migration is not simply a consequence of conflict and violence; it is
also a primary cause.”” While a human security approach highlights the significant
implications of refugee movements and restrictions on asylum for individual refugees, it does
explain how refugee movements can cause insecurity and therefore does not address the
security concerns of host states and consequently their asylum policies.

The importance of taking the host state and governing regime as the referent object is
further highlighted by the importance of the state in the granting of asylum. The granting of
asylum 1is tied to access to a territory where the individual fleeing persecution may benefit
from international protection to compensate for the lost national protection of the country of
origin. While local communities play a significant role in extending this protection, especially
in the initial stages of mass influx situations, and while the porousness of borders in Africa
makes the prevention of such mass influxes difficult for states, over time it is the state that
determines asylum policies, as outlined in the Introduction.

At the same time, as “one of the primary roles of the state is to provide peace and
security for its citizens within the national territorial boundaries as well as to ensure their
protection against threats from outside”,*'" states may be said to have a security imperative.
Given this imperative, states are likely to choose security over asylum. As illustrated by the

limitations on non-refoulement contained in the 1951 Convention, security is a priority for

states; the granting of asylum is not. For this reason High Commissioner for Refugees

% See: UN Development Programme (UNDP), Human Development Report 1994, Oxford: Oxford University
Press, 1994, 22.
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Sadako Ogata argued in the aftermath of the crisis in the Great Lakes region that the challenge
remains to demonstrate that “the protection of refugees can [be] reconciled with the security

59411

of states,””" " not that the security of states can be reconciled with the protection of refugees.

While other understandings of security would be appropriate for other areas of
enquiry, this thesis adopts a state-centred understanding of security. This approach is the
result not only of the link outlined above, but also given the focus of this thesis. As this thesis
seeks to develop a more comprehensive understanding of the range of factors that affect the
asylum policies of African states, and given that states have highlighted their security as a
consistent concern, a state-centred approach to security is deemed to be the most appropriate
for this thesis.

A state-centred approach, however, does not negate the importance of the security of
the individual, but argues that the security of the individual is best ensured by addressing the

security of the state as a whole. As Buzan argues:

The relevance of individual security ... lies in the network of connections and
contradictions between personal security and the security of the state. The state
is a major source of both threats to and security for individuals. Individuals
provide much of the reason for, and some of the limits to, the security-seeking
activities of the state. Given that human beings are the prime source of each
other’s insecurity, the question of individual security quickly takes on broader
societal and political dimensions.*'?

These societal and political dimensions are filtered through the state. The argument
follows that “security is primarily about the fate of human collectivities, and only secondly
about the personal security of individual human beings” and that “in the contemporary

international system, the standard unit of security is thus the sovereign territorial state.”*!?

Understanding refugee movements and security in Africa
Before presenting a framework for understanding the relationship between refugee

movements and host state security, it is useful to consider the contribution of three other

‘"' Ogata, in OAU and UNHCR, May 1998, 1. Emphasis in original.
“12 Buzan, 1991, 35.
* Buzan, 1991, 19
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works. In considering the political and security context of refugee-populated areas, Jacobsen
argues that refugee movements result in two types of threats: military threats and non-military
threats. She argues that “military threats occur when camps or refugees are directly attacked
by being shelled or subjected to raids by rebel forces or regular (government) forces of the

»1% In contrast, she argues that “non-military threats refer to the

host or sending state.
violence, crime and intimidation that occurs in the [refugee-populated area], usually in camps,
resulting from the absence or breakdown of law and order, or simply as a result of poor
planning or policy.”*!?

Although Jacobsen’s framework is focused on the security concerns of refugees, not
on refugee movements as a security concern for the state, her framework makes three
important contributions to the objectives of this thesis. First, it highlights the need to separate
security concerns into broad types, each with different causes and therefore calling for
different responses. Second, it points to the importance of disaggregating the state when
considering security concerns. The threats identified by Jacobsen are limited to refugee-
populated areas, typically on the periphery of the state. This distinction suggests that different
threats and concerns may be experienced and perceived in other parts of the host state. Third,
it emphasises the importance of considering the broader political and security context of the
refugee-populated area when considering the specific security implications of refugee
movements.*'® Such broader considerations include the historical background to the influx,
domestic political and economic factors at play in the host state, regional political forces, and
the interests of donors and relief organizations.

In her consideration of “refugee-related violence”, Lischer focuses on the implications

of Jacobsen’s ‘military threats’ for host states and states in the region.*'’ Her objective is to
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understand how refugee crises can cause violent conflict, a more specific category than
insecurity. She argues that such conflict is better explained by “the political context of the
crisis,” such as the “origins of the refugee crisis, the policy of the receiving state and the
influence of external state and non-state actors,” rather than socio-economic aspects of the
refugee population.*'®

Central to Lischer’s work is the argument that the militarization of refugee populations
is not inevitable. To this end, she presents a disaggregated understanding of various types of
refugee populations to argue which populations are more likely to become militarized and
why. Lischer argues that in instances where refugee populations exist as part of a strategy of
an exiled political organization and instances where host governments are either unwilling or
unable to prevent militarization, refugee populations are very likely to be engaged in violent
conflict. In contrast, in instances where refugees have fled generalized violence, and where
the host state is both willing and able to exercise its responsibilities towards the security of the
refugee population, the potential for violence is very low. *"°

Crucially, however, Lischer’s work does not consider whether individuals engaged in
these types of violence would be excluded from refugee status, as outlined above. In
particular, ‘refugees’ engaged in attacks against the host or sending state are not, according to
the 1951 Convention and the 1969 OAU Convention,420 refugees. In fact, it is important to
differentiate between security concerns arising from individuals or elements within the
refugee population as distinct from those arising from refugees themselves. As highlighted by
Juma, failure to distinguish between refugees and foreign nationals engaged in activities that
would exclude them from refugee status frequently leads to an unnecessary securitization of

421

the refugee population as a whole.”™ Likewise, Nowrojee argues that this lack of
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differentiation may be a deliberate strategy on the part of the host state to facilitate the
securitization of the entire refugee population for political purposes.**

In contrast with Lischer and Jacobsen, whose works draw from examples in the global
South more generally, Maluwa roots his consideration of the security implications of refugee
movements exclusively in an African context. Taking the state as his referent object, Maluwa
highlights how changing notions of security since the end of the Cold War have led a number
of states in Southern Africa to perceive the presence of refugees as a security concern in
various ways. Maluwa emphasises that refugee movements may result in both ‘high politics’
and ‘low politics’ security concerns for states. First, the militarization of refugee populations
and the presence of armed elements within the refugee population may “exacerbate and
influence relations between states in many ways.”*>® Similarly, “the presence of refugees ...
can exacerbate domestic political tensions.”*** Maluwa cautions, however, that “feelings of
resentment and suspicion” towards refugees may be fanned by unrelated political and
economic forces, and may lead to a point where “poverty, unemployment, scarcity of
resources, and even crime and disease, are suddenly attributed to the presence of these

refugees.”**’

Security framework: Direct and indirect security concerns**’

Drawing from these frameworks, the early works of Loescher and Weiner, and the
understanding of security developed above, this thesis argues that the security concerns of
host states in Africa may be divided into direct and indirect security concerns. Direct security

concerns address the ‘high politics’ concerns of states, and stem from the presence of armed
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elements within the refugee population, the spill-over of violence, and the potential
regionalization of conflict. In contrast, indirect security concerns address the ‘low politics’
concerns of states, and stem from the exacerbation of previously existing tensions within the
host state, whereby the protracted presence of refugees alters the levels of grievance and
affects the political opportunity structure within the host state.

Differentiating security concerns in this way not only highlights the security
implications of neighbouring a refugee-producing state, by ‘accident of geography’, as
opposed to the hosting of refugees, but also helps identify those instances where the presence
of refugees poses a legitimate security concern to the host state as opposed to instances where
the host state securitizes the presence of refugees for broader political reasons. This
framework will form the basis for examining the security concerns of Kenya, Tanzania and
Guinea in subsequent chapters. Chapter 7 of this thesis will then revisit this framework and
consider its effectiveness in disaggregating the security concerns of these three host states,
while considering the role that broader political factors play in the identification of refugees

as a security concern, as suggested by Maluwa.

Direct security concerns

The direct security concerns faced by the host state, posed by the spill-over of conflict
and the presence of ‘refugee warriors’, is by far the strongest link between refugee
movements and insecurity. Here, there are no intervening variables between refugee
movements and insecurity, as elements associated with the refugee movement are actively
engaged in armed campaigns typically, but not exclusively, against the country of origin.
Such campaigns have the potential of regionalizing the conflict and dragging the host state
into what was previously an intra-state conflict. As highlighted by Dowty and Loescher, the

presence of armed elements in contentious border regions makes their presence especially
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salient as “raids and guerrilla activity across the border may drag the host state into an
existing conflict and, in fact, this may be the deliberate strategy of the armed exile group.”427

As outlined above, the security implications of such activities for host states are real.
They may include cross-border attacks on refugee-populated areas, the proliferation of small
arms within the host state, a breakdown of relations with neighbouring states, and the
expropriation of humanitarian resources by armed groups. Such activities may be perceived
by a range of host states as infringements on their sovereignty, especially given the varying
control many host states have over their border regions. While many African states hosted
such groups and were previously willing to endure such security concerns during the wars of

national liberation, it is likely that the range of constraints now faced by states would make

them increasingly unwilling to expose themselves to such security concerns today.

Indirect security concerns

Refugee movements may also result in indirect security concerns, which are more
difficult to identify, but just as significant as the direct concerns. This is a key concept that has
been largely overlooked in both academic and policy considerations of the security
implications of refugee movements. In these cases, refugees alone are a necessary but not a
sufficient cause of host state insecurity. It is not refugees that are the source of insecurity, but
the context within which they exist that results in their securitization. Indirect concerns may
arise when the presence of refugees exacerbates previously existing inter-communal tensions
in the host country, shifts the balance of power between communities, or causes grievances
among local populations. Local and national grievances are particularly heightened when
refugee compete with local populations for scarce resources, jobs and social services,
including healthcare, education and housing. Refugees are sometimes seen as a privileged

group in terms of services and welfare provisions, or as the cause of low wages in the local
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economy and inflation in local markets. Refugees are also frequently scapegoats for a
breakdown in law and order, both in refugee-populated areas and in urban centres.

Indirect security concerns are largely affected by shifts in the political opportunity
structure and by an increase in grievances towards refugees. ‘Political opportunity’ can be
understood as the “consistent dimensions of the political environment that provide incentives
for people to undertake collective action by affecting their expectations for success or
failure.”**® According to this understanding, when groups hold an advantage in the area of
resources, alignments, elite support and potential allies, they will act against the holders of
power, based on the belief that their likelihood of success has been increased.*” Two key
features of political opportunity structures must be emphasised. First, they are relative, with a
group’s opportunity is measured in relation to competing groups. Therefore, political
opportunity can be seen as a zero-sum game, where a gain in resources or allies by one side
represents a relative loss for another. Second, political opportunity structures change. Groups
are motivated to act when the balance is perceived to be in their favour.

This notion relates to the security concerns of host states in two ways. First, it has
been argued that “in countries which are divided into antagonistic racial, ethnic, religious or
other groupings, a major influx can place precariously balanced multi-ethnic societies under
great strain and may even threaten the political balance of power.”**® Indeed, such concerns
are specifically linked to the understanding that the presence of refugees has been
demonstrated to accelerate “existing internal conflicts in the host country.”! Such concerns
were central to Macedonia’s decision to close its border to the arrival of Kosovar Albanian
refugees, as outlined in Chapter 2, but it is important to consider the extent to which similar

concerns are present in Africa.
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Second, and especially in the context of externally-imposed democratization,
understandings of political opportunity structure illustrate how competition arising from such
constraints limits the space within which the state can make policy decisions. Rutinwa notes
that the rise in xenophobia against refugees and foreigners in Africa has “emerged at a time
when most of Africa is democratizing and governments are compelled to take into account
public opinion in formulating various policies.”**? Indeed, just as “government leaders found
themselves facing more and more pressures to restrict entry” as “asylum became part of the

99433

cut and thrust of domestic politics in Western Europe in the 1980s, Gibney emphasises

that “the rise of multiparty democracy in Africa ... has arguably diminished the autonomy of
state elites in determining the security agenda.”***

It is, however, important to note that recent work on democratization, especially in
Africa, has not problematized the process and its consequences for a state’s social and
humanitarian policy. On the whole, the literature sees democracy as having only positive
benefits, and prioritizes its expansion and consolidation as quickly as possible.*’® In contrast,
the case of asylum policies would appear to indicate that democratization does not bring
exclusively positive results, and may have a negative impact on refugee protection. This issue
runs through the remainder of this thesis, and will be considered in more detail in Chapter 7.

Notions of political opportunity structures also help explain the dynamics of internal

competition between the core and periphery of a state, and how the presence of refugee camps

typically in the “hinterland”**® of a state influences this dynamic. The presence of large
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numbers of refugees on the periphery of a state may give that region significance that it did
not previously have. This is particularly true when the political geography of the African state
is considered. Herbst argues that “states are only viable if they are able to control the territory
defined by their borders” and that such control is “assured by developing an infrastructure to

837 Herbst argues that African states

broadcast power and by gaining the loyalty of citizens.
have concentrated power in economic centres and have very limited control over the
periphery of the state. The presence of large refugee populations in these ‘hinterlands’, where
the regime typically does not exercise effective control, may come to constitute a serious
concern for the governing regime.

Herbst concludes that, “unlike the situation in the 1960s where the government had all
the guns,” recent movements on the periphery of the state have demonstrated the ability to
“procure weapons on the international market, especially after Central European countries
began to dump their stocks when the Cold War came to an end.”**® This fact, combined with
the an understanding that “rule by the centre” in many African states is so weak that there is

“space for challengers to form large and sophisticated rebel armies™**’

in the periphery,
clearly adds to an understanding of why African states are increasingly concerned about the
security implications of large, insecure refugee camps and settlements in their hinterland. This
gives rise to concerns about the ‘politics of the border’,**" and the need to consider the
dynamics between areas of the state in the formulation of asylum policies.

Somewhat paradoxically, however, most states have kept refugee camps and
settlements on the periphery of the state,**! possibly in an attempt to minimise the effect that

refugees can have on the opportunity structure at the economic and political core of the state.

As Crisp has observed, “one of the most evident characteristics of Africa’s protracted refugee
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situations is that they are usually to be found in peripheral border areas of asylum countries:
places which are insecure, where the climate and conditions are harsh, which are not a high
priority for the central government and for development actors, and which are consequently
very poor.”442 As such, the location of refugee camps, and the motivation behind their
location, is a question that will be considered through the case studies of this thesis.

Another important characteristic of refugee camps highlighted by Crisp is the
prevalence of “high levels of material and psychological deprivation” among refugees who
inhabit them.**’ In many states in Africa, refugees are required to remain in refugee camps
and are prohibited from engaging in economic activity outside the camp, making them fully
dependent on international assistance to meet their basic needs. When this assistance is
interrupted or reduced, refugees may turn to coping mechanisms that are not legal. These
coping mechanisms may range from leaving the camp illegally, which would result in a
statistical increase in crime rates, to theft of local food crops, prostitution and banditry. These
are many of the ‘non-military threats’ identified by Jacobsen that are associated with the
interplay between asylum policies and levels of international assistance to encamped refugees.

Crucially, however, not all refugees are perceived as threats. The question of which
refugees are seen as threats, and why, may be partially explained by understanding whether
they are perceived as members of the local political community or as outsiders. As Maluwa
argues, “unwanted migrants and refugees may cause ... intercommunal tensions within a
receiving state”*** due to either antagonistic ethnic, cultural, religious or linguistic forces
within the host population or where refugees are seen as being in competition for scarce
resources. In this sense, the importance of affinity and shared group identity cannot be

overstated. If a host community perceives the incoming refugee as ‘one of us’, then positive

2 Crisp, January 2003, 6.
*3 Crisp, January 2003, 16.
44 Maluwa, 1995, 672.
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and generous conceptions of distributive justice will apply. The empirical evidence is

overwhelming. As Loescher argues,

. in the Third World, the remarkable receptivity provided to millions of
Afghans in Pakistan and Iran, to ethnic kin from Bulgaria in Turkey, to
Ethiopians in the Sudan, to Ogadeni Ethiopians in Somalia, to southern
Sudanese in Uganda, to Issaq Somali in Djibouti and to Mozambicans in Malawi
has been facilitated by the ethnic and linguistic characteristics they share with
their hosts.**’

Conversely, if the refugees are seen as members of an ‘out-group’, they are likely to receive a
hostile reception. In cases where there is a division along ethnic, linguistic or religious lines,
“a major population influx can place precariously balanced multi-ethnic societies under great

strain and may even threaten the political balance of power.”**

Indeed, refugees, “as an out-group, can be blamed for all untoward activities.”**
Maluwa also argues that the “presence of massive numbers of refugees” can “create feelings
of resentment and suspicion, as the refugee population increasingly, and often wrongly, gets
blamed for the economic conditions that may arise within the domestic population.”*** The
increasing perception of refugees as an ‘out-group’ has been reinforced as a result of
economic liberalization and democratization in two ways. First, economic liberalization and
the imposition of structural adjustment programmes now means that the local population must
pay user fees for services that refugees continue to receive for free within refugee camps.
Second, democratization has reinforced boundaries between nationals and foreigners in many
African countries, as “it suddenly matters a great deal who can and cannot vote.”** How

these dynamics have affected the securitization of refugees and the introduction of more

restrictive asylum policies is also a question that will be traced through this thesis.

5 Loescher, 1992, 42.

6 Ibid.

“7T UNHCR, ExCom, 6 January 1997.
% Maluwa, 1995, 657.

49 Qee: Jeffrey Herbst, “The Role of Citizenship Laws in Multiethnic Societies: Evidence from Africa”, in
Joseph (ed.), 1999, 267. The link between citizenship and democratization will be considered in Chapter 7.
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Such considerations emphasise the importance of the “scapegoat strategy” employed
by many regimes in Africa as a means of ensuring their survival. Job notes that a common
security strategy of regimes in weak states is to “focus upon external enemies ... to try to
create a common national concern and mobilize support around the state (i.e., regime) and its
efforts against this threat.”**° Such a strategy is often deployed when the regime is under
pressure and seeks to either divert attention from its inability to respond to popular demands
or to rally the support of the population by emphasising a common objective against an
outside group. In this way, Crisp highlights that “politicians have an interest in mobilizing
electoral support on the basis of xenophobic and anti-refugee sentiments,” especially in the
context of the range of internal and external pressures faced by African states.*”' As the case
studies will show, Kenya, Tanzania and Guinea have all employed the tactic of scapegoating

refugees in response to such pressures.

Conclusion

The scapegoating of refugees and the identification of bone fide refugees as security
concerns, thereby justifying exclusion, has led a number of commentators to express concern
about the linking of refugees and insecurity in academic research. Chimni notes that the
increase in research on the links between refugee movements and security “presents a
disturbing trend in international refugee law.”*** Highlighting the need to approach such
research with caution, he argues that “the growing presence of this trend in refugee studies
literature is only matched by the absence of its critique.”*® While Chimni concedes that
refugee flows may have security implications for host states and for the international

community, he emphasises that “it is one thing to address the legitimate security concerns and

0 Job, 1992, 29.

41 Crisp, January 2003, 4.
42 Chimni, 1998b, 284.
3 Ibid.
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another to define and articulate humanitarian interests in the matrix of an elastic concept of
security eminently manipulable by states.”*>*

Mindful of these concerns, this chapter has critically examined notions of security as
they apply to the relationship between refugee movements and security in Africa. It has
argued that refugee movements had security implications for states, both in Africa and
elsewhere, throughout the twentieth century. While refugees may be scapegoated for political
reasons and the language of security abused, this chapter has argued that refugee movements
may result in legitimate security concerns for host states in Africa. Based on an examination
of the notion of ‘security’ relevant to Africa and of past literature on refugees and security,
this chapter proposed a framework for understanding the security concerns of states as either
direct or indirect security concerns. This framework differentiates between the security
concerns caused by refugees as opposed to other elements within or associated with the
refugee population. At the same time, this framework helps distinguish the various causes of
insecurity experienced at different levels of the state, and highlights the linkages between the
securitization of refugees and the rise in internal and external constraints on the state in
Africa, especially arising from economic liberalization, democratization and declining donor
engagement in protracted refugee situations.

The remainder of this thesis considers the framework understandings of burden
sharing and security, developed in Chapters 2 and 3, in the context of three major African
asylum countries. The cases of Kenya, Tanzania and Guinea will be used not only to test
these frameworks, but to highlight the full range of issues that affect a state’s asylum policies.

The lessons drawn from these cases will lead to a more comprehensive understanding of the

politics of asylum in Africa, as detailed in Chapter 7.

44 Chimni, 1998b, 286.



116

Chapter 4

Somali refugees in Kenya:
Abdication and containment

Introduction

Kenya’s asylum policy was profoundly affected by the arrival of over 400,000 refugees
from Somalia in 1991 and 1992. After initially trying to prevent their arrival, Kenya opened
its borders and allowed hundreds of thousands of refugees to enter its territory, a move that
won praise from the international donor community for the regime of President Daniel arap
Moi. At the same time, however, Kenya placed significant restrictions on the quality of
asylum it extended to refugees. Claiming that the sheer number of new arrivals had caused the
collapse of Kenya’s previously open asylum policy, the government ceased to conduct
individual status determination interviews of new asylum seekers. Refugee affairs were
transferred almost exclusively to UNHCR, who became responsible for the establishment and
running of camps in government-designated areas. Finally, Kenya imposed restrictions on
access to employment and freedom of movement for refugees, stipulating that refugees live in
designated camps.

This chapter asks why Kenya adopted this dual policy of abdication and containment in
the early 1990s, and why the policy has continued, notwithstanding the stabilization of the
refugee population since 1995. It will argue that the protracted nature of the refugee situation,
diminishing donor support and a multiplicity of security concerns have been highlighted by
the government to justify its continued policy of containment, but that additional factors have
also played a significant role in the formulation and continuation of Kenya’s policy towards
Somali refugees. In particular, the chapter will argue that historical factors, including
memories of the Shifia wars and the securitization of Kenyan politics by the Moi regime after

the attempted coup in 1982, resulted in the construction of all Somalis, both Kenyan and
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Somalian,”’ as threats. The chapter will also argue that domestic and international factors,
including the suspension of aid to Kenya in 1991, externally-imposed democratization and
Kenya’s role in the US-led ‘war on terror’ since 11 September 2001, have further served to
limit the space within which Kenyan asylum policies for Somali refugees have been
formulated.

Although Kenya hosts refugees from more than ten countries,*® this chapter focuses on
the question of Somali refugees in Kenya. While reference is made to other refugee
populations, the Somali refugee population is generally viewed as the group of greatest
concern for three reasons. First, the Somali population remains the largest refugee group in
Kenya. Second, the arrival of Somali refugees precipitated the change in Kenyan policy in
1991/1992. Third, many Kenyan policy-makers continue to see the Somali refugees as the
most problematic refugee population in Kenya. As explained by a senior UNHCR official in
Nairobi, Somali refugees have consistently been the greatest concern to Kenya, and
consequently if the approach to the Somali refugees could be understood then the Kenyan
approach to refugees would be understood.**’

This chapter has five parts. Section one briefly examines Kenya’s approach to refugees
prior to 1991. Section two outlines the nature of the Somali emergency, and traces the Kenyan
government’s response to the mass influx of refugees. Section three outlines Kenya’s new
approach to refugees, focused on containing the Somali refugee population in the North

Eastern Province (NEP), while simultaneously distancing itself from management of the

refugee programmes. The justifications for this policy are then critically examined in section

5 This chapter uses the term ‘Somali’ to refer to the Somali ethnic group, and ‘Somalian’ to refer to the
nationality. This distinction is important as a significant portion of Kenya’s population is ethnically Somali. See:
Marc Antoine Pérouse de Montclos and Peter Mwangi Kagwanja, “Refugee Camps or Cities? The Socio-
economic Dynamics of the Dadaab and Kakuma Camps in Northern Kenya”, Journal of Refugees Studies, Vol.
13, no. 2, 2000, 220, note 1.

¢ The primary countries of origin of refugees in Kenya (and their total in 2003) are: Somalia (154,800), Sudan
(63,300), Ethiopia (11,500), Uganda (4,500), Rwanda (2,500), and the Democratic Republic of Congo (1,200).
UNHCR, Global Report 2003, 2004,

457 Interview with Rossella Pagliuchi-Lor, Assistant Representative (Protection), UNHCR Branch Office for
Kenya, Nairobi, 11 March 2004.
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four by employing the understandings of burden sharing and security developed in Chapters 2
and 3. The final section illustrates how a number of historical, domestic and international
factors, unrelated to the presence of refugees, have played a significant role in Kenya’s
response to Somali refugees, pointing to the need to understand Kenya’s asylum policy within

a broader context.

Kenya’s asylum policy prior to 1991

Almost every country in East Africa witnessed some period of civil conflict in the
second half of the twentieth century, which, in turn, produced large numbers of refugees. In
particular, conflict, violence and revolution in the Sudan, Uganda and Ethiopia from the
1960s to the late 1980s resulted in significant numbers of refugees fleeing to neighbouring
countries. Countries of origin became countries of asylum, as the web of displacement
became entangled in regional and global alliances, which, in turn, fuelled the cycle of
violence.**®

Kenya shares borders with all three of these states, but was largely isolated from the
refugee flows that accompanied these conflicts. It was not until 1987 that the number of
refugees in Kenya exceeded 10,000.*° The majority of these refugees were from Uganda,
and from more distant conflicts in Rhodesia (now Zimbabwe) and Rwanda. Many refugees
brought skills as doctors and teachers that contributed to Kenya’s development and relative
prosperity. Recognizing the benefits of hosting refugees, Kenya pursued an open asylum
policy. Individual status was granted by a government agency, and refugees enjoyed freedom

of movement, access to employment markets, and the benefits of many of the social rights

detailed in the 1951 Convention.

458 See: Zolberg et al, 1989, 37 — 71 and 103 — 125.

% In the early 1980s, Kenya hosted between 3,400 and 6,800 refugees. In 1985, Kenya hosted 8,800 refugees.
In 1987, that figure reached 10,200. Since then, the refugee population in Kenya has not gone below 10,000.
See: UNHCR, State of the World’s Refugees, 2000, 311 — 312.
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While the literature on Kenya’s refugee policy in the 1970s and 1980s is limited,*® it
is striking how fondly senior policy-makers in Nairobi remember the period. When asked to
reflect on Kenya’s approach to refugees prior to the Somali influx in 1991, senior government
officials began by remembering that many of their teachers at school were refugees from
Uganda, and how the 1970s and 1980s was a period when refugees made a significant
contribution to the development of the modern Kenyan state.**! Indeed, “the pre-1990 relief
system in Kenya can be described as hospitable.”**> During this period, the refugee population
in Kenya was relatively small, and many refugees possessed technical skills that they were

allowed to practice to benefit the Kenyan economy. As outlined by Kagwanja:

Those with employable skills and talents were absorbed into the economy as
shopkeepers, artisans, professionals and as high school and university teachers...
Subsequently, these groups contributed to the economic growth of Kenya and
tempered hostility against asylum seekers.*®

During this period, the government cooperated closely with the National Council of
Churches of Kenya (NCCK) to facilitate the reception, status determination and integration of
successful asylum seekers.*** Newly arrived asylum seekers were accommodated in the Thika
Transit Centre, north of Nairobi, until their status had been determined by the government’s
refugee status determination procedures.*®® Interviews were conducted by representatives of
the Ministry of Home Affairs, the Immigration Department and the Police, with UNHCR
observing. The Eligibility Committee typically heard individual cases and applied the refugee
definition contained in the 1951 Convention. Those recognized as refugees were provided

with identity documents and granted freedom of movement and the right to seek employment.

*° The only works found that contain a detailed discussion of Kenya’s refugee policy during the 1970s and
1980s are: Zarjevski, 1988; and Peter Mwangi Kagwanja, “Strengthening Local Relief Capacity in Kenya:
Challenges and Prospects” in Monica Kathina Juma and Astri Suhrke (eds.), Eroding Local Capacity:
International Humanitarian Action in Africa, Uppsala: Nordiska Africa Institute, 2002.

! Interview with Silvester Mwaliko, Permanent Secretary, Ministry of Home Affairs, Nairobi, 18 March 2004;
and interview with Peter ole Nkuraiyia, Permanent Secretary, Ministry of Foreign Affairs, Nairobi, 26 March
2004.

42 Kagwanja, 2002, 98.
‘3 Ibid.

%4 Interview with Bwibo Adieri, Director, Social Services Delivery, National Council of Churches of Kenya,
Nairobi, 15 March 2004. See also: Zarjevski, 1988, 145 — 148.

465 Zarjevski 1988, 145.
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Skills training, self-sufficiency grants and a number of scholarships were available to refugees
and administered by the NCCK. The priority in this period was “to help get refugees on their
feet as quickly as possible, and get them into Kenyan society.”**® There was, however, no
formalized refugee policy or national refugee legislation, and, prior to 1991, Kenya’s liberal

refugee policy was “acknowledged and operated on a de facto basis.”*®’

The Somali emergency and system collapse: 1989 — 1993

This approach to refugees and asylum seekers changed dramatically with the arrival of
the first Somali refugees in 1989. In late September 1989, 3,000 Somali refugees crossed into
Kenya at Liboi, in the North Eastern Province. This was the third large group of Somalis to
cross into Kenya in 1989, and they received the same treatment as previous groups.*® They
received no medical or material assistance, and many died as a result of injury or starvation.
The refugees were beaten and harassed by Kenyan police, and eventually forced back into
Somalia. In addition, the government prevented humanitarian agencies from accessing the
Somalis, from providing assistance, and from determining their refugee status.*®

From 1989 until the fall of the Barre regime, the Kenyan military maintained a large
presence at the border and off the Kenyan coast to prevent the arrival of Somali refugees.
With the exception of former government officials and military officials associated with the
25470

Barre regime, who “fled Mogadishu by air and took up residence in Nairobi hotels,

thousands of Somalis were prevented from entering Kenya, through forcible return at the

46 Interview with Adieri, 2004.

“7 Interview with Darius Ellis Kenyatta and Anne Muthoni Wambugu, HIAS Refugee Trust of Kenya, Nairobi,
12 March 2004. See also: Kagwanja 2002, 98.

8 See: Africa Watch, “Kenya: Forcible return of Somali refugees and Government repression of Kenyan
Somalis”, London: Africa Watch, 17 November 1989, 1.

49 See: Africa Watch, 1989, 1.
470 USCR, World Refugee Survey, 1992, 43.
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border and by ‘push-backs’ of boats carrying Somalis.*’”! Then, in early 1991, “the dam

25472

burst. In March 1991, there were an estimated 16,000 refugees in Kenya. That number

rose to 39,000 by July, and to 92,200 by December 1991.*”> The rate of arrival continued to
climb the following year, as the refugee population in Kenya reached an estimated 246,000 in
May 1992 and peaked at 427,278 by the end of 1992.*”* The refugee population in Kenya had
grown by 430,000 in just two years.

Kenya’s ad hoc refugee system was overwhelmed. President Moi appealed to the
international community to come to Kenya’s aid. He lifted the state of emergency in the North
Eastern Province*”> and requested UNHCR to respond to the refugee crisis. It was clear that a
new approach was required and that “UNHCR and international NGOs were needed ... since
the large numbers of arrivals far outstripped the government’s ability.”*”® Seven new refugee

camps were opened in 1992,477

stretching from Mandera and El-Wak in the extreme north-
east corner of Kenya to Utange and Hatimy, practically suburbs of Mombasa, Kenya’s second
largest city and an important port on the Indian Ocean. Refugees were transferred to the
camps, and the government transferred responsibility for camp management to UNHCR.

As UNHCR later reported, however, its capacity in Kenya was not able to fully

respond to the scale of the challenge:

7' USCR reported that a number of boats carrying Somalis attempted to land at the Kenyan port of Mombasa,
but were allegedly towed back to sea and cut adrift by the Kenyan Navy. See: USCR, World Refugee Survey,
1992, 43.

2 Interview with Kigole Monde, Acting Director of Operations, Office of the Commissioner of Police, Nairobi,
26 March 2004.

7 USCR, World Refugee Survey, 1992, 44,
414 UNHCR, Kenya, “Information Bulletin”, January 1993.

5 As outlined below, the state of emergency had been imposed on the Northern Frontier District of Kenya
(which includes the current North Eastern Province) thirteen days after Kenyan independence in 1964 in
response to a secessionist movement by Kenyan-Somalis.

476 Alison Parker, Hidden in Plain View: Refuges living without protection in Nairobi and Kampala, New York:
Human Rights Watch, 2002, 34.

471 USCR, World Refugee Survey, 1993, 63.
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UNHCR’s staff in Kenya was small at the time, and geared toward addressing the
protection needs of a relatively small, urban caseload... Support, in terms of
human resources and material, was often slow in coming. When it did arrive, it
was frequently inadequate.’®

As a consequence of a limited and delayed relief effort, death and malnutrition rates among
the refugee population soared through 1992, while cross-border raids by Somali elements
posed a significant security threat to refugees and aid workers. Malnutrition rates were
recorded as high as 54% among refugee children in some camps, reported to be “one of the
worst results in years anywhere in Africa.”*”” Death rates reached 100 a day per 100,000
refugees, five times higher than ‘normal’ levels. It was reported that Liboi camp, “where
epidemics of pneumonia, tuberculosis, and malaria, night gun fights, and an acute water
shortage, endangered up to 60,000, is all that a refugee camp should not be.”**® In an attempt
to reduce the extremely high levels of morbidity and mortality in the camps, UNHCR
introduced a range of programmes in 1992 to respond to the needs of vulnerable populations.
To support these activities, UNHCR issued an appeal for an additional US$37.5 million in
donor support on 15 May 1992. Within the first month, US$14.7 million was pledged, of
which US$8.5 million was from the US.

The international response to the refugee crisis was not, however, limited to financial
burden sharing through UNHCR. In April 1992, the UN Security Council passed Resolution
794, stating that the “magnitude of human suffering in Somalia” constituted a threat to
international peace and security and authorizing the deployment of an additional 3,500
personnel of the United Nations Operation in Somalia (UNOSOM) to help ensure the safety

of humanitarian personnel in Somalia.*®' Benefiting from this international presence, UNHCR

478 UNHCR, Inspection and Evaluation Service, “A review of UNHCR’s Women Victims of Violence project in
Kenya”, Geneva: UNHCR, March 1996, 6. It should, however, be noted that the number of UNHCR staff in
Kenya rose from 40 in July 1991 (13 international staff and 27 national staff) to 162 in July 1992 (56
international staff and 106 local staff). See: UNHCR, Kenya, “Information Bulletin”, July 1992.

47 USCR, World Refugee Survey, 1993, 63.
0 Ibid.

81 UN Security Council (UNSC), “Resolution 794 (1992) Granting the Secretary-General Discretion in the
Further Employment of Personnel of the United Nations Operation in Somalia”, UN Doc. S/RES/794 (1992), 3
December 1992.
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initiated a Cross-Border Operation and a wide range of Quick-Impact Programmes (QIPs) in
Southern Somalia designed to stabilize the population in Somalia, prevent further influxes,
and “establish in Somalia conditions conducive to the voluntary repatriation of refugees.”**
At its peak in 1993, the Cross-Border Operation had a budget of over US$35 million. 65

international staff and 30 national staff were deployed in Southern Somalia*®’

to implement
almost 300 QIPs in a range of rehabilitation and assistance projects.***

In June 1993, UNHCR reported that the emergency was “over.”*® The number of
arrivals had fallen dramatically, from 900 refugees a day entering Kenya in late 1992 to less
than 50 a day by May 1993.%%¢ At the same time, some 10% of the refugee population was
estimated to have returned to Somalia. Finally, UNHCR had succeeded in consolidating those
refugees remaining in Kenya into ten refugee camps and, working with almost thirty
implementing partners, had begun to shift from an emergency operation to a ‘care and
maintenance’ programme.

The stabilization in the number of refugees was not, however, mirrored in the
stabilization of their security. Bandits, collectively referred to as shiftas, attacked refugees
and relief workers seemingly at will, targeting the camps in search of food and money.
Refugee women and girls were especially victims of this rise in insecurity.*®” For many, it
was clear that UN presence in Southern Somalia had simply displaced the warring groups into

Kenya, resulting in a spill-over of the violence. It was reported that “lethal modern weapons

smuggled into Kenya from Somalia’s war placed firepower into the hands of Kenyan and

%2 UNHCR, Central Evaluation Section, “Review of UNHCR’s Kenya-Somalia Cross-Border Operation”,
Geneva;: UNHCR, EVAL/CROS/14, December 1994, 2. See also: Loescher, 2001, 302 — 305; and John Kirkby,
Ted Kliest, Georg Ferks, Wiert Flikkema and Phil O’Keefe, “UNHCR’s Cross-Border Operation in Somalia:
The Value of Quick Impact Projects for Refugee Resettlement”, Journal of Refugee Studies, Vol. 10, no. 2,

1997.
3 UNHCR, Central Evaluation Section, December 1994, 2.

484 UNHCR, Kenya, “Information Bulletin”, October 1993.
85 UNHCR, Kenya, “Information Bulletin”, June 1993.
8 Ibid.

87 Gee: Jeff Crisp, “A State of Insecurity: the political economy of violence in refugee-populated areas of
Kenya”, New Issues in Refugee Research, Working Paper No. 16, Geneva: UNHCR, December 1999; and
UNHCR, Inspection and Evaluation Service, March 1996.
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Somali bandit gangs.”**® With the subsequent collapse of the US and UN presence in
Somalia, a vacuum of authority was created in Somalia, which further aided the cause of the
shiftas. Numerous human rights organizations reported that former government soldiers and
other armed groups routinely staged raids into North Eastern Kenya and then “retreated over
the border, eluding capture by Kenyan security forces.”*® Accordingly, the location of the
refugee camps, just a few miles from the Kenya-Somali border, significantly compromised

the security of refugees.*”’

Kenya’s new asylum policy: Abdication and containment

Kenya’s response to these events was striking. Instead of increasing its presence in the
border areas in response to these violations of its sovereignty, or moving the camps away
from the border to reduce threats to its national security, Kenya pursued a new refugee policy
centred on two principles: ‘abdication’ of responsibility for refugees to UNHCR*"' and the
containment of the refugee population on the periphery of the state. While the government
has kept its borders open to new arrivals, both during the 1991-1993 emergency and

*2 it has placed increasing limits on the quality of asylum it offers to these

subsequently,
refugees, by insisting on their containment in isolated camps. In stark contrast to the
government’s approach prior to 1991, which actively promoted the integration of refugees,

these two priorities continued to drive refugee policy in Kenya, certainly until the election of

a new government in 2002, and consequently require particular consideration.

“88 USCR, World Refugee Survey, 1993, 63 - 64.

*° Human Rights Watch, “Somali Refugees in Kenya” in The Human Rights Watch Global Report on Women's
Human Rights, New York, HRW, 1995, 37; and USCR, World Refugee Survey, 1994.

0 UNHCR, Central Evaluation Section, December 1994, 2.

“' This term was coined by Kagwanja, who argues that the Kenyan government “adopted a remarkably
abdicationist policy in regard to refugees” during this period. Kagwanja, 2002, 102.

2 According to UNHCR in 2002, “as a matter of general practice, asylum seekers appear to be generally
admitted in the country at the main land border points...” UNHCR, Kenya, “Kenya 2002 Annual Protection
Report”, internal, Nairobi, undated (likely March 2003), 7, on file with author.
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Abdication

The first feature of Kenya’s post-1991 approach to refugees is the abdication of
responsibility for refugees from the government to UNHCR. Notwithstanding the principle
that the primary responsibility for refugees lies with the host state, and in contrast to its
engagement prior to 1991, Kenya has withdrawn “from active management of refugee affairs,
leaving matters practically entirely in the hands of UNHCR.”**? In response, UNHCR has
“taken on a number of responsibilities that would more properly fall within the government’s
area of responsibility, de facto monopolizing refugee administration in Kenya.”** As Helton
argues, “a deliberate choice was made by Kenyan government officials in the 1990s to largely
cede refugee affairs to UNHCR.”? Or, in the words of one government official, the state
bureaucracy now holds the view that “refugees are the UNHCR’s responsibility, not ours.”*

As Kenya has neither national refugee legislation nor a written national refugee policy,
the motivation for the government’s lack of direct involvement with the refugee issue can
only be inferred from its actions or, more precisely, its inaction. The Moi regime’s desire to
distance itself from responsibility for refugee affairs is most clearly illustrated by comparing
its approach to refugee legislation and administration with the approach of NARC, elected in
late 2002. First, it is important to note that the Moi regime had drafted national refugee
legislation in 1990, which would have formalized its ad hoc approach to refugees, but did not
take steps to have the Bill pass through Parliament following the influx of Somali refugees.
The draft Refugees Bill (1990) included proposals for appointing a refugees coordinator and

establishing a Committee on Refugee Status and a National Council on Refugees, and details

on the rights and duties of those recognized as refugees by the Committee.*” While the Bill

43 UNHCR, Kenya, March 2003, 1.
44 UNHCR, Kenya, March 2003, 10.
5 Helton, 2002, 161.

4% Interview with Monde, 2004. This echoes the findings of Kagwanja who outlines how, in the 1990s, “the state
began to regard refugees as ‘UNHCR’s problem’...” Kagwanja, 2002, 105.

“7 Government of Kenya, Office of the Attorney General, “Draft — The Refugees Bill, 1990”, Nairobi:
Government of Kenya, 1990.
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would have provided the legal basis for government responsibility for refugee affairs, it was
not brought before Parliament by the Moi regime. In contrast, the NARC government made
refugee legislation a priority shortly after its election, and had carried the 2003 Refugees Bill,
based largely on the 1990 draft, through two readings in Parliament within the first year of
being in power.**®

The Moi government also placed a low priority on direct involvement with the
administration of refugee affairs, as evidenced by the limited number, and junior status, of
civil servants assigned to the refugee portfolio. Pending the passing of the 2003 Refugee Bill,
the National Refugee Secretariat (NRS), remains “the only Government structure for refugee
affairs in Kenya.”*”® The post of Director of the NRS is classified as a Deputy Secretary, and
is supported by two junior staff, all of whom complained of a lack of training.S % The NRS has
no representation in the refugee camps, where refugee affairs are the responsibility of the
District Officer who, during the 1990s, “interpreted their duties in a strict sense as ensuring
the security of the Kenyan citizens while refugees were the responsibilities of UNHCR and
partner NGOs.”” ol

In contrast, the NARC government took steps in 2003 towards establishing a Refugee
Status Determination Committee and an Office of the Commission for Refugee Affairs, both
to be staffed at a senior level. Significantly, NARC has also discussed creating the Office of
Camp Managers, to oversee operations in refugee camps.so2 There was evidence in 2004 to

suggest that these proposals were likely to be implemented, as facilities for Camp Managers

were being constructed in the Dadaab refugee camps and office space was being prepared in

48 As of April 2006, however, the Bill had not passed its final reading. This is largely due to the constitutional
impasse in Kenya. See: BBC News Online, “Kenya rejects new constitution”, 22 November 2005.

49 UNHCR, Kenya, “Kenya 2001 Annual Protection Report”, internal, Nairobi, undated (likely March 2002),
15, on file with author.

500 Interview with Peter Kimanthi, Director, National Refugee Service, Robert Kikwau, Under Secretary, and
Kenneth Rono, Assistant Secretary, Ministry of Home Affairs, Government of Kenya, Nairobi, 17 March 2004.

50! Kagwanija, 2002, 102.
502 Interview with Judy Wakahiu, Director, Refugee Consortium of Kenya, Nairobi, 16 March 2004.
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Nairobi to house the Office of the Commission for Refugee Affairs. In response, UNHCR
appealed for an 11% increase in its capacity building project budget to support these

initiatives. As explained by UNHCR:

For the first time in a decade, the authorities would assume their critical
responsibilities for refugee affairs, particularly in the field of protection. This has
been an objective UNHCR has strongly pursued over the years and would resolve
the situation whereby the Office currently bears responsibility for virtually every
aspect of refugee management and coordination, including those which belong
fundamentally to the State.’®®

Containment

Containment was the second and more clearly defined policy choice made by the Moi
regime. Since 1991, Kenyan policy has been to contain refugees in camps, located in isolated
and insecure border regions. According to the Refugee Consortium of Kenya (RCK), “the
government implements a refugee encampment policy” whereby refugees “are obliged to

94 Refugees must reside in camps to

reside in a camp while awaiting a durable solution.
qualify for assistance, and those refugees found outside the camps are classified as illegal
aliens and subject to deportation. This stands in contrast to its pre-1991 policy of allowing
freedom of movement for refugees to facilitate their self-sufficiency and local integration.
There are very few official exceptions to this regulation.”® In reality, however, a
significant number of refugees reside outside the camps without official permission. In her
research, Horst has found that many Somali refugees reside in Eastleigh, a predominantly

% Some leave the camps to seek

Somali suburb of Nairobi, for a variety of reasons.
employment to support family members in the camps or possibilities for onward migration

from Kenya, legal or illegal. Others leave the camps because they find the harsh and insecure

% UNHCR, Kenya, “Country Operations Plan: Kenya: Planning Year 2004”, Nairobi, undated (likely March
2003), 4.

504 Refugee Consortium of Kenya (RCK), “Refugee Management in Kenya”, Forced Migration Review, No. 16,
January 2003, 17.

39 Interview with Pagliuchi-Lor, 2004.

5% Cindy Horst, “Vital links in social security: Somali refugee in the Dadaab camps, Kenya”, Refugee Survey
Quarterly, Vol. 21, no. 1 and 2, 2002.
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environment of the camps too difficult, and would rather take the chance of a clandestine
existence in Nairobi.

While encampment has been one of the hallmarks of Kenya’s approach to refugees,’”’
it is equally important to examine the location of the camps. Since the stabilization of the
refugee population in 1995, the government has sought to situate the refugee ‘problem’ as far
as possible from the political core of the state and to insulate the regime from the presence of
refugees. This has been accomplished by closing refugee camps close to urban areas,
especially Nairobi and Mombasa,’®® and relocating refugees to camps in the border areas, on
the political and physical periphery of the state. To reinforce this encampment policy, the
police have conducted regular raids in urban areas to apprehend refugees residing there
illegally since at least 1996.°% The clear objective of these operations has been to keep
refugees out of cities, especially Nairobi. Ironically, this is one area of refugee policy where
the government has been actively engaged.

Further to this policy, there were four refugee camps in Kenya in 2004 (see Map 1).
Three refugee camps were close to the town of Dadaab, in the northeast of Kenya, 80km from
the border with Somalia. These camps, Ifo, Dagahaley and Hagadera, together had a
population of just over 135,000 refugees, 98% of whom were Somalian. Kakuma Camp, in
the northwest of Kenya and close to the border with Sudan and Uganda, had a population of

approximately 71,000 refugees, of whom 80% (56,580 persons) were Sudanese and almost

15% (10,337 persons) were Somalian. Over 85% of Somali refugees in Kenya live in the

Dadaab camps.

597 See: Howard Adelman and Awa Abdi, “How long is too long? Durable Solutions for the Dadaab Refugees”,
report prepared for CARE Canada, Toronto: Centre for Refugee Studies, York University, 30 June 2003; and
Jennifer Hyndman and and Bo Viktor Nylund, “UNHCR and the Status of Prima Facie Refugees in Kenya”,
International Journal of Refugee Law, Vol. 10, no. I and 2, 1998.

5% The Thika Processing Centre, north of Nairobi, was closed in 1994. Three camps around Mombasa (Marafa,
Hatimy and Utange), housing almost 83,000 refugees in February 1994, were progressively closed between 1995
and 1998. See: UNHCR, Kenya, “Last Coast Province Refugee Camp Closes”, Press Release, Nairobi: UNHCR,
22 December 1998.

599 See: Parker, 2002. USCR reported regular police sweeps targeting refugees in urban areas in 1997, 1998,
1999, 2000, 2001 and 2002. See: USCR, World Refugee Survey, annual.
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Justifications for the new approach

Over the past decade, Kenya has consistently highlighted three justifications for its
approach to refugees. First, the government has claimed that the sheer magnitude of the
refugee influx in the early 1990s overwhelmed its refugee procedures, and that the numbers
remain too high to reverse its encampment policy. Second, many government sources point
to a lack of burden sharing as a justification for keeping refugees in camps, stating the
presence of refugees has placed a strain on the environment and public services, that it has
carried a significant refugee burden for too long, and that a solution to the refugee problem
should therefore be found outside Kenya. Finally, the government has blamed the presence of
refugees for a rise in crime and insecurity, both in refugee-populated areas and in urban areas,
in addition to the proliferation of small arms in Kenya.

It is striking how these three concerns have been consistently upheld by the
government over the span of a decade. In January 1993, the Kenyan government asked
UNHCR to repatriate all refugees, arguing that “the number of refugees in Kenya has not only
seriously compromised the security of this country, but greatly outstretched the infrastructure
and medical services.””'® Many of these concerns were echoed by the Minister of State for the
Office of the Vice President when she addressed the Kenyan Parliament in November 2003,
arguing that:

The influx of refugees in the early 1990s has had its adverse effects on the
economy and security of this country. It has also had an effect on the environment
... The proliferation of small arms may be indirectly linked to the presence of
these aliens in our country. *"!

While these are only two of hundreds of statements made by the government relating to
refugees in Kenya, it is important to note that these justifications have been upheld both by
the Moi government (pre-2002) and the NARC government (post-2002). In 2001, Bernadette
Musundi, Permanent Secretary in the Ministry of Home Affairs under the Moi regime,

explained that the government’s approach to refugees was the result of the mass influx in

510 Richard Carver, “Kenya: Aftermath of the Elections”, Refugee Survey Quarterly, Vol. 13, no. 1, 1994, 53.
ST parliament of Kenya, Hansard, 20 November 2003, 3981.
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1991 and the inability of the government to respond.’’* She argued that as a result of the
influx, Kenya faced a number of challenges associated with hosting refugees. Paramount
among these concerns was the insecurity experienced “within and outside refugee-populated
areas, and which has spilt-over into urban areas, especially Nairobi” and the associated
proliferation of small arms. She argued that refugees had “overstretched the security capacity
of the Government of Kenya, especially in the border areas.” Second, Musundi highlighted
environmental concerns related to access to land and scarce natural resources, including water
and wood, arguing that “refugees have brought insecurity and environmental degradation to
Kenya.” Finally, she claimed that diminishing support to UNHCR and lack of international
engagement to resolve the conflict in Somalia had compounded the burdens faced by Kenya.
Musundi concluded that Kenya “has done what it can for refugees, but has pressing domestic
problems and cannot address the problems of Kenyans and the problems of refugees at the
same time.”

Three years later, the government had changed, but many of these concerns persisted,
as illustrated by interviews in 2004 with Silvester Mwaliko,’ !> Permanent Secretary in the
Ministry of Home Affairs, and with Peter Kimanthi,”'* Director of the NRS. Kimanthi
outlined how the open and porous nature of Kenya’s border with Somalia, coupled with the
lack of government in Somalia, made the provision of security in the border area an almost
impossible task. When asked about levels of international support for the refugee programme
in Kenya, he argued that donor fatigue has become a significant concern for the government,
as funding levels have dropped while at the same time, “the international community expects
the Government of Kenya to uphold [international] standards but does not give us the support
we need.” Mwaliko emphasised that Kenya had “shouldered a refugee burden since before

independence” but that the seemingly unending burden of the Somali refugee population was

312 Interview with Bernadette Musundi, Permanent Secretary, Ministry of Home Affairs, Nairobi, 4 December
2001.

513 Interview with Mwaliko, 2004.

514 Interview with Kimanthi, 2004.
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Given that the refugee population has been stable for the past 10 years, between
225,000 and 245,000, it is important to ask how the number of refugees in Kenya may
continue to be used to justify a restrictive asylum policy. The stability of the refugee
population has not been viewed positively by Kenya. Instead, it has been viewed with great
concern, and demonstrates that the Somali refugee situation in Kenya is a protracted refugee
situation. As a result, the on-going concern about numbers revolves not only around the size
of the refugee population, but the seemingly unending nature of their stay. There is a general
consensus within the government that Kenya has hosted too many refugees, for too long, and
with no prospects of a solution in the foreseeable future. Any specific issue relating to hosting
refugees in Kenya is, consequently, seen through this lens. As argued by Musundi, “the
indefinite future of refugee populations [in Kenya] is the greatest concern of the

government.”5 16

Burden sharing

Compounded by the protracted nature of the refugee situation, there is a generally held
view that the hosting of refugees is a burden, both on the refugee-populated area and the
country as a whole. The scale of the burden was repeatedly highlighted by Members of

Parliament during the debate following the third reading of the 2003 Refugee Bill.>!”

Drawing
on the framework of Chapter 2, this section critically examines the question of refugees as a
burden to Kenya, and the extent to which the international community has shared Kenya’s
refugee burden.

It is generally held that there was a great deal of financial burden sharing with Kenya

during the refugee emergency of the early 1990s, but that support subsequently waned.’'® In

516 Interview with Musundi, 2001.
317 See: Parliament of Kenya, 2003, 3978 — 4045.

518 According to the Head of the UNHCR Sub-Office Dadaab, “the needs of the refugees [in Dadaab] remain the
same as they were in 1991, but the interest of the donors has decreased.” Interview with Toshiro Odashima,
Head of UNHCR Sub-Office Dadaab, Dadaab, 22 March 2004.
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2004, there was concern among government, NGO and UNHCR officials that the donor
community was no longer focused on the needs of the refugee population in Kenya, but on
higher profile emergencies such as Iraq and Afghanistan. Some officials believed that it was
consequently much harder to convince donors of the importance of funding the refugee

programme in Kenya.’"’

In fact, the refugee programme in Kenya has faced significant funding crises since the
late 1990s, as “international aid on behalf of Somali (and other) refugees in Kenya is small
and shrinking.””*® This has resulted in dramatic shortfalls in funding to UNHCR’s Kenya
programme, leading to a number of cuts to education, shelter, sanitation and protection
activities in the Dadaab camps.’*' For example, UNHCR reported in 2003 that, “a 10 percent
gap between identified needs and the available budget caused the services delivered to
refugees to be below the established minimum standards.”** As a result, the primary
objective for UNHCR activities in Kenya in 2003 was to “maintain minimum standards of
emergency humanitarian assistance whilst ensuring that refugees have access to essential
services.”* It should be emphasized that UNHCR was still striving to provide ‘emergency
humanitarian assistance’ a decade after it declared the emergency to be ‘over’.

Similar shortfalls have been experienced in the feeding of refugees. According to
WFP, the budget for food assistance in the Dadaab camps was successively reduced by 20%
in 1999, 2000 and 2001. Several critical interruptions in the food supply to Dadaab have been
matched by a dramatic rise in severe malnutrition rates.”** This has been a significant and

recurring problem. In 2001, UNHCR reported that:

319 Interview with Mwaliko, 2004; and interview with Tariq Awan, Head of Sub-Office Dadaab, WFP Kenya,
Dadaab, 22 March 2004.

20 ECRE and USCR, Responding to the Asylum and Access Challenge: An Agenda for Comprehensive
Engagement in Protracted Refugee Situations, Washington: USCR and ECRE, August 2003, 75.

521 UNHCR, Global Report 2003, 2004, 193.
522 Ibid.

523 UNHCR, Global Report 2003, 2004, 191.
524 See: ECRE and USCR, 2003, 75.
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Problems experienced by WFP in the food pipeline have caused refugee food
rations to drop... As a result, the refugees have been receiving 1,399 kilocalories
instead of 2,100 kilocalories per person per day.**

Likewise, in February 2004, it reported that:

Thousands of refugees in northern Kenya face food shortages in the coming
months unless [WFP] gets immediate assistance. WFP ... warned that ‘if further
donations are not made immediately’, by April the agency would run out of cereals
and by June would have no food supplies for refugees.’*

According to the Head of WFP’s Sub-Office in Dadaab, these recurring shortfalls are
symptomatic of the nature of the refugee population in Kenya and have resulted in a particular
set of coping strategies on the part of refugees.’”’ In 2004, the average food distribution in the
camps was 1,800 kilocalories per refugee per day, below the internationally-recognized
minimum of 2,100 kilocalories per person per day, and did not include any meat or
vegetables, notwithstanding UNHCR’s target of providing 60g of fresh vegetables per person
per day.”*® To cope with the lack of food diversity, and given that the residents of the Dadaab
camps have very few external coping mechanisms, refugees resorted to selling a portion of
their food rations to meet some of their other needs. Post-distribution monitoring conducted
by WFP in the Dadaab camps between 2001 and 2003 found that refugees were selling off
approximately 9% of both their maize and wheat-flour distribution.>*

The shortfalls in food distribution have also caused insecurity in the Dadaab camps.
Members of the Refugee Security Committee in Dagahaley camp explained that while the
general security situation in and around the camp has improved in recent years, shortages of
food are a recurring cause of insecurity.”® They explained that problems typically arise at the

end of the 15-day distribution cycle when food is running low and shortages are more acute.

As a result, refugees start stealing food from other refugees, and the situation can often turn

325 UNHCR, Mid-Year Progress Report, 2001, 72.

526 IRIN, 25 February 2004.

527 Interview with Awan, 2004.

528 UNHCR, Dadaab, “Dadaab Operations in Brief”, undated (likely 5 March 2004), on file with author.
529 Interview with Awan, 2004.

530 Interview with Members of the Security Committee, Dagahaley Camp, Dadaab, 23 March 2004.
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violent. According to the Committee, arguments over food had already resulted in three
murders in Dagahaley camp alone in the first two months of 2004. In this sense, problems
with burden sharing, coupled with a lack of coping mechanisms, can be linked to a cause of
insecurity in the Dadaab camps as refugees resort to non-legal means to ensure their survival
when food distributions are reduced.

In addition to difficulties related to sharing the financial burden, the sharing of
Kenya’s physical burden through the resettlement of refugees to third countries has also posed
significant challenges in recent years. Resettlement was an important component of the
international response to the 1991-1993 refugee crisis. In October 1993, UNHCR reported
that 5,972 refugees had already been accepted for resettlement.”' Of these, 3,657 were
resettled to the US, of which 2,751 (75%) were Somali. While these numbers may seem
limited, they are significant when compared to global resettlement activities out of Africa in
the early 1990s. During this period, resettlement out of Kenya accounted for over 75% of
resettlement out of Africa. Between 1991 and 1998, almost 35,000 refugees were resettled to
third countries from Kenya,>** an average of 5,000 refugees a year. This trend continued as
“more refugees were resettled from Kenya in 2000 than from any other country in Africa.”>*’

The scale of resettlement activities in Kenya was, however, dramatically affected by a
corruption scandal in 2001. In January 2002, the UN Office of Internal Oversight Services
(UNOIOS) reported how “a ‘criminal enterprise’ allegedly infiltrated the refugee status
determination and resettlement process in Nairobi in the late 1990s to force bribes from

people seeking resettlement to third countries.”>* According to the UNOIOS report, the

investigation resulted in the arrest of three UNHCR staff members, two members of an

531 UNHCR, Kenya, “Information Bulletin”, October 1993.

532 UNHCR, Kenya, Press Release, 1998.

533 ECRE and USCR, 2003, 77.

534 UNHCR, “Press Release: UNHCR receives report on Nairobi investigation”, 25 January 2002.
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affiliated NGO, and four others.®® The investigation also led to a suspension both in the
processing of active resettlement files and in the identification of new resettlement cases,
pending review and the full implementation of the conclusions of the report.>*

The suspension of resettlement activities was a significant cause for concern for many
resettlement countries, many of whom had committed themselves to significant resettlement

programmes in Kenya.>’’

As a likely consequence of this concern, recent resettlement
activities in Kenya have shifted from identifying individuals and families in need of
resettlement to identifying larger groups in need of resettlement. As a result, a group of
almost 5,000 Sudanese ‘Lost Boys’ have been resettled to the US. Likewise, a group of some
12,000 Somali Bantu were resettled to the US between 2002 and 2004. Combined with the
estimated 6,000 other refugees resettled from Kenya in 2004,® approximately 10% of
Kenya’s refugee population will have been resettled, almost exclusively to the US, in less
than five years.

Two points should, however, be highlighted about these developments. First, the
emphasis on group processing has necessarily come at the expense of the identification and
submission of individuals or families in need of resettlement for protection reasons. Pressure
from donor and resettlement countries has meant that scarce human resources have been
devoted to the relatively efficient process of group resettlement as opposed to the more

labour-intensive, but protection-oriented, processing of individual cases.”* Second, only a

limited number of Somali refugees are being submitted for resettlement. The group of 12,000

53 See: UN Secretary General, “Report of the Secretary-General on the activities of the Office of Internal
Oversight Services: Investigation into allegations of refugee smuggling at the Nairobi Branch Office of the
Office of the United Nations High Commissioner for Refugees”, New York: United Nations General Assembly,
Fifty-sixth session, Agenda item 130, 21 December 2001.

536 ECRE and USCR, 2003, 77.

337 Interview with James McAnulty, Refugee Coordinator, US Embassy, Nairobi, 2 December 2001; and
interview with Nathalie Smolynec, First Secretary (Immigration), Canadian High Commission, Nairobi, 27
November 2001.

538 gee: UNHCR, Resettlement Section, June 2003.

539 Interview with Bill Lipsit and May Foo Cheng, Regional Resettlement Officers, UNHCR Regional Office for
East and Central Africa, Nairobi, 25 March 2004.
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Somali Bantu refugees resettled between 2002 and 2004 were resettled precisely because they
were not ‘Somali’. This group traced their origins to Mozambique, and were thought to have
been brought to Somalia as slaves more than 200 years ago. As opposed to the pastoral and
nomadic existence generally practiced by non-urban Somalis, the Somali Bantu were agrarian
and settled. Their identification for resettlement was a result of the levels of discrimination
they faced in the refugee camps from ethnic Somali Somalians.>*

In contrast, the resettlement opportunities for the remaining 135,000 Somali refugees
in Dadaab seem bleak. The USRP has decided to no longer undertake resettlement selection
missions to Dadaab.”*' The other two significant resettlement programmes, the Canadian and
Australian programmes, recently resettled 1,400 individuals from Dadaab, but they were all
Sudanese males.”** Of the 6,000 refugees that were resettled from Kenya in 2004, only 800

b.>¥  This is a dramatic fall from the levels of

(13%) were Somali refugees from Dadaa
resettlement for Somali refugees in the early 1990s. According to UNHCR, this reluctance to
resettle Somali refugees is not due to a lack of resettlement need, but due to perceived
difficulties associated with resettling Somali refugees, including their low levels of literacy,
their ‘harmful traditional practices’ (namely female circumcision and polygamy), their poor
record of integration in resettlement countries, and US-led security concerns about the
Dadaab refugee population, especially since the events of 11 September 2001, as discussed
below.’** In the interest of ensuring high resettlement numbers, resettlement countries appear

to be leaving behind the Somali refugees in Dadaab. As a result, physical burden sharing with

Kenya is not addressing the refugee population viewed with the greatest concern by the

government.

540 Interview with Pagliuchi-Lor, 2004.
341 Interview with Craig White, Refugee Coordinator, US Embassy, Nairobi, 27 March 2004.

542 Interview with Andrew Ginsberg, Resettlement Officer, UNHCR Sub-Office Dadaab, Dadaab, 22 March
2004.

543 UNHCR, Resettlement Section, June 2003.
544 Interview with Ginsberg, 2004.
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The burdens and benefits of hosting refugees

While the protracted presence of refugees in Kenya has resulted in financial and
physical burdens, it is also important to recognize the extent to which their presence has
brought benefits, especially to refugee-populated areas. As argued by Pérous de Montclos and
Kagwanja, “there is no doubt that the establishment of infrastructure and social amenities” by
NGOs and UNHCR “can be valuable for economic development and benefit both refugees

and indigenous populations.”* Likewise, a UNHCR evaluation found that:

The presence of refugees is both an economic asset to the local Somali
community, as well as a source of competition for scarce resources. However, of
the two, the resources provided by the presence of UNHCR and its implementing
partners to the area — in terms of employment and commercial opportunities,
healthcare, services, the digging and maintenance of boreholes among other things
~ largely outweigh the costs to the local population.**®

As highlighted by UNHCR’s implementing partner in Dadaab, CARE Kenya, both the costs
and benefits should be taken into consideration when discussing the presence of Somali
refugees in Kenya. In CARE’s view, “the Government of Kenya paints a picture of the
burden borne by Kenya and that they would be better off if the refugees went home, but there
is need for a more balanced view.”*” In fact, the benefits of the refugee presence have been
experienced at the national level, especially through the large amount of foreign currency
brought into Kenya as a result of humanitarian activities,”*® and at the local level, through
contributions to the local economy, job creation, and local infrastructure.

Many of the UN and NGO staff who have served in Dadaab since the early 1990s

explain that, as a result of the refugee programme, the town of Dadaab has been

545 pérous de Montclos and Kagwanja, 2000, 206. Hyndman and Nylund argue that “in a back-handed and
perhaps ironic way, the refugee camps in Kenya’s North Eastern Province have stimulated economic and social
development in the form of jobs and the increased availability of commodities, primary education and medical
services which are offered in the camps.” Hyndman and Nylund, 1998, 28.

546 UNHCR, Evaluation and Policy Analysis Unit, “Evaluation of the Dadaab firewood project, Kenya”, Geneva:
UNHCR, EPAU/2001/08, June 2001, 20.

547 Interview with Dennis O’Brien, Country Director, and Jalal Bhuyian, Project Manager, Refugee Assistance
Project (Dadaab), CARE Kenya, Nairobi, 18 March 2004.

548 O’Brien estimates that since the late 1980s, Operation Lifeline Sudan, the Somalia emergency and the Great
Lakes Operations have brought billions of US dollars into Kenya, playing a significant role in stabilizing the
Kenyan Shilling during the turbulent years of the 1990s. Interview with O’Brien and Bhuyian, 2004.
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transformed.”® They explain that the population increased five-fold — from an estimated
3,000 inhabitants in 1993 to approximately 15,000 inhabitants in 2004 — newspapers now
arrive from Nairobi on the day of publication, the variety of goods available in the market has
increased dramatically, the roads have improved, and employment opportunities for the local
population have transformed a previously under-developed and largely ignored corner of
Kenya. As the ultimate indication of Dadaab’s development, SafariCom, Kenya’s largest
mobile telephone network, extended coverage to the region in February 2004. Such an
investment in the region, unimaginable 15 years ago, is attributed largely to the presence of
the refugee programme.’*

In addition, specific programmes have been implemented to support the local
population. A significant component of the refugee programme in Dadaab is the Local
Assistance Project (LAP), managed by CARE Kenya.””' This programme grew out of a
realization in the mid-1990s that the gap in livelihoods between refugees and the local
population was large, growing and a significant source of conflict between the two groups.**?
As a result, CARE proposed that their programme in Dadaab should include both local and
refugee assistance as a means of reducing grievances within the local population and
demonstrating the tangible benefits of hosting refugees. Between 1994 and 2004, CARE
projects benefiting the local population in and around Dadaab totalled over US$13 million.
The bulk of this contribution (US$9,881,964) was for drought relief, rehabilitation and

recovery projects to assist the local population in North Eastern Province affected by drought

in the mid-1990s. A wide range of donors have contributed to local educational, water, and

%9 This section is based on interviews with long-serving UNHCR and CARE staff in Dadaab, conducted
between 22 and 24 March 2004. Staff were deemed to be long-serving if they had been with the refugee
programme in Dadaab for ten or more years.

3% The arrival of SafariCom coverage is believed to have been the direct result of UNHCR and CARE jointly
lobbying the Provincial Commissioner. Interview with Odashima, 2004.

551 Information for this section is drawn from CARE Kenya and UNHCR programme documents and interviews
with programme staff in Dadaab, March 2004.

552 Interview with Marangu Njogu, Programme Manager, Local Assistance Project, CARE Kenya, Dadaab, 22
March 2004.
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healthcare projects. Training programmes and apprenticeships are offered to the local
population to gain qualification as auto-mechanics, administrators, community healthcare
workers and in the maintenance of water and sanitation infrastructure, including boreholes
and latrines. The largest collaborative project was the construction of a laboratory and library
for the Dadaab Secondary School in 2000-2002.

UNHCR also runs a number of programmes designed to support the local community
and authorities in Dadaab. In addition to providing monthly monetary incentives, equipment
and transportation to the local police, UNHCR has constructed 14-room barracks in each of
the camps and in Dadaab town, an 80-room administrative block for the District Office —
complete with water and electricity, canteen and compound fencing. UNHCR has invested
more than US$440,000 since 1995 to rehabilitate and improve roads and airstrips in the
Dadaab region. Since 1992, it has constructed and maintained almost 30 water boreholes for
the local population, installed water and electricity to the Dadaab Primary School,
rehabilitated livestock boreholes, and provided water-tanks for the local population. UNHCR
has also provided free medical care to the local population since 1992. Finally, UNHCR has
been involved in a range of environmental projects, contributing over US$4 million to
environmental rehabilitation projects. This is in addition to the US$789,000 in local contracts
awarded annually in relation to the Firewood Project, as outlined below.

It is, however, important to note that it is the burdens of hosting refugees and the
shortfalls in donor assistance that are highlighted at a national level in Kenya, not the
benefits. According to UNHCR, Kenyan Members of Parliament “continuously raise the
question of refugees as a burden and the negative aspects of hosting refugees as a way of
advocating for greater support from the international community.”>> In contrast, interviews
in Dadaab indicated that local officials have a more nuanced view of the implications of

hosting refugees. The District Officer for Dadaab noted that while the initial arrival of the

553 Interview with Odashima, 2004.
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refugees in the early 1990s caused problems for the local area, “over time, there has been a
positive effect for the area as a result of the presence of refugees.”* Likewise, local
community and business leaders noted that the presence of refugees has brought development
to the area. They recognized the contribution UNHCR and CARE have made to health and
education facilities, water and sanitation, and improvements in communication. While they
noted the negative consequences of the arrival of refugees, especially the rise in violent
crime, they believe that the presence of refugees has been “good for business.”>>’ Finally,
they estimated that between 25% and 40% of the local population are directly employed by
the refugee programme.

While there is evidence that the presence of refugees in Kenya has caused burdens on
the host state and host community, and that burden sharing with Kenya has been problematic
in recent years, it should also be stressed that, as a result of the refugee programme, the
protracted presence of refugees in Dadaab has contributed to local development. The fact that
the balance between burdens and benefits are expressed differently in Nairobi and in Dadaab
is an indication of different priorities at different levels of the state, and different perceptions

of the nature of the refugee issue.

Security Concerns

Different perceptions at the local and national level are also present in the
understanding of the security implications of hosting Somali refugees, the third justification
posited by Kenya for its change in refugee policy. In addition to the scale and nature of the
insecurity in and around the refugee camps in Dadaab in the mid-1990s, as outlined above,
issues of small arms proliferation and terrorism have come to be blamed on Somali refugees,

and cited as a justification for their containment. As this section will argue, however, the

554 Interview with John Kyovi, District Officer, Dadaab Division, North Eastern Province, Dadaab, 22 March
2004.

555 Meeting with Dadaab community and business leaders, Office of the District Commissioner, Dadaab, 24
March 2004.
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nature and causes of security and insecurity relating to the presence of refugees are

experienced in very different ways at the core and on the periphery of the state.

Direct security concerns: terrorism and small arms

At the national level, the presence of Somali refugees is perceived to have resulted in
direct security concerns for the Kenyan state and the governing regime. These direct concerns
relate to the flow of small arms into Kenya and the threat of terrorism, exacerbated by its long
and porous border with Somalia which facilitates “the uncontrolled flow of arms ... but also

the spill-over effects of the conflicts themselves.”>®

As a result of these perceived threats,
the Somali refugee population has been collectively viewed as a security concern by the
Kenyan state, thereby reinforcing the encampment policy.

There is no doubt that Kenya has faced a number of significant security concerns in
recent years. In early August 1998, the US Embassy in central Nairobi was attacked by a car
bomb. Over 250 people were killed, and some 5,000 injured, mostly Kenyans.>’ Likewise,
on 28 November 2002, coordinated attacks took place in Mombasa. Almost simultaneously,
three suicide bombers attacked the Paradise Hotel, killing 16, while two surface-to-air
missiles narrowly missed their target of an Israeli charter plane during take-off.>>® Both
attacks were blamed on Somali-based Islamic organizations with links to the al-Qaeda
network. Shortly after the Mombasa attack, it was reported that US intelligence sourced
believed that a group known as al-Ittihad al-Islamiya, “a prominent militant group in the Horn

559
k”,

of Africa with links to Osama bin Laden’s al-Qaeda networ was responsible for the

attacks.

556 [RIN, 29 October 2003.

557 See: Alan Rake, “Kenya: Recent History” in Africa South of the Sahara, 33" Edition, London: Europa
Publications, 2004, 552.

558 See: Rake, 2004, 552; BBC News, “Kenya terror strikes targets Israelis”, 28 November 2002.
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Investigations into the activities of al-Ittihad al-Islamiya eventually led to the Dadaab
refugee camps. Investigators believed that Kenya’s long porous border with Somalia and the
presence of large refugee camps in a remote corner of the country provided the ideal cover for
the operations of a terrorist organization, while the disaffected and desperate camp population
provided a fertile base for recruitment.®®® They also believed that there was a direct link
between al-Ittihad al-Islamiya and the al-Haramain Islamic Foundation, which provided some
religious training in the camps. In March 2002, the US Treasury Department blocked the
funds of the Somalia branch off al-Haramain, claiming that it was linked to al-Ittihad al-
Islamiya and that “over the past few years, al-Haramain Somalia has funnelled money to al-
Ittihad al-Islamiya by disguising funds as if they were intended for orphanage projects or
Islamic school and mosque construction.”® As a result, a connection, albeit tenuous, has
been drawn between the terrorist attacks on Kenya and the presence of refugees.

Likewise, a connection has been drawn between the presence of refugees and the flow
of small arms into Kenya. While precise figures on small arms in general are “sketchy at

29562

best, it has been argued that “small arms are so easily accessible in Kenya that they have

563 . .
” An increase in the

greatly contributed to the deterioration of security in the country.
supply of small arms has resulted in a significant fall in their price. As reported by IRIN, in
the 1960s, an AK-47 assault rifle cost 60 head of cattle in northern Kenya, but “today the

same rifle costs as little as the price of a chicken.”*** The easy availability of such weapons in

the northeast of Kenya has “served to intensify deadly bandit attacks and clan rivalries.””®® As

560 See: Danna Harman, “In a dire Kenyan camp, links to Al Qaeda”, Christian Science Monitor, 18 December
2002.

1 Government of the United States of America, Department of the Treasury, “Fact Sheet: Designation of
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562 Brad Knickerbocker, “Biggest terror threat is from small arms”, Christian Science Monitor, 4 December
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a result of the increased insecurity, more people are arming themselves, thus fuelling the
spiral of violence.

The Kenyan Police perceive a link between the presence of Somali refugees in Kenya,
the spread of small arms into Nairobi, and the rise in gun-related crime. According to the
Director of Operations:

the main problem with the Somali refugees is that they bring their conflict into
Kenya. Somalis come and go across the border, they can do what they want.
They bring their arms and their conflict [into Kenya]. As a result, there is a lot
of crime in the cities in Kenya, not committed by the refugees, but committed as
a result of the guns and tensions they bring.>*®

Austin has argued that the link is much clearer, and that “the [Dadaab] camps were used for
sheltering the weapons, facilitating the arms deals, and for security transport.” >¢’

While there is no doubt that the small arms problem and the consequences of terrorism
are legitimate concerns for the Kenyan state, and that many of these concerns do originate in
Somalia, it is difficult for those with extended experience in the Dadaab camps to see a causal
link between the refugee population and these threats. According to the UNHCR officer
responsible for security in Dadaab, the link between terrorism and the refugee camps is
spurious.’®® For him, the conditions and location of the camps would both make terrorist
activities easy to detect and make the camps a poor choice for a base for terrorist groups.
According to a long-serving UNHCR protection officer in the Dadaab camps, the real
problem is that “there is a public perception that lumps all Somalis together, be they Kenyan

Somali, Somali or a refugee. As a result, everyone crossing the border from Somalia is called

a refugee.””®” It is on the basis of this association, and the fact that terrorism in the region and

5% Interview with Monde, 2004.
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small arms proliferation do have roots in Somalia, that Somali refugees are perceived as direct
security threats.

In this way, the most significant implication of these direct security concerns is the
securitization of the Somali refugee issue at the national level. As argued by Adelman and
Abdi, while there is no proof of the link between refugees and either terrorism or the
proliferation of small arms, there is a public perception that the two are linked. They argue
that media reporting on the issues, especially after the Mombasa attacks, “has influenced
public perception at the national and international levels, reinforcing the allegations that the
Somali refugees in Dadaab are criminals, thus reducing sympathy Kenyans and others have

for the plight of the Dadaab refugees.””

Indirect security concerns: local grievances and banditry

For those working in and around the refugee camps, the indirect security concerns
relating to the protracted presence of the Somali refugees are much more significant. These
concerns include conflict between refugees and the local population resulting from
competition over scarce resources, which are exacerbated by diminishing international
support to the camps, and levels of banditry and violent crime in and around the camps.

The Dadaab camps are located in a semi-arid region of Kenya with a long history of
competition over scarce resources. Indeed, “conflict over resources between a number of local
Ogadeni clans was a feature of the area prior to the arrival of the refugees.”’' These delicate
clan relations were challenged, and the potential for conflict increased, with the arrival of the
refugees from a number of other clans and sub-clans who “brought to the area and the refugee

camps a history of clan rivalries from Somalia.””* In his 1999 study, Crisp found that this

570 Adelman and Abdi, 2003, 60 — 61.
571 UNHCR, Evaluation and Policy Analysis Unit, June 2001, 19.
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mixture of rival clans and sub-clans with the increasingly scarce resources was a significant
cause of insecurity in and around the camps.’”

An interesting finding from interviews in Dadaab in 2004 was the changing
relationship between an individual’s clan identity and their nationality. According to
members of the Somali refugee community in Nairobi, there are no distinctions between
Kenyan Somalis and Somalian Somalis; physically, linguistically and religiously they are the
same. They argued that “the only differences that are noticed are the differences of clan.”™
Past research suggests that a similar situation should have been expected in Dadaab. As Crisp
explains, “in Dadaab, the distinction between ‘refugees’ and the ‘local population’ is in many
ways a fuzzy one, as most of the people living in and around the three camps share a common
language and culture, and belong to clans which straddle the border between Kenya and
Somalia.”” In fact, some believe that the distinction between ‘refugee’ and ‘local’ is so
blurred that as much as 10% of the camp population is, in fact, Kenyan.

It would, however, appear that this shared group identity, central to peaceful relations
between a host community and refugees, has changed in Dadaab. Representatives of the
refugees in Dagahaley camp explained that relations between the refugees and the local
population have faced many challenges in recent years, and that distinctions between the two

communities are now felt. Likewise, community and business leaders in Dadaab distinguish

between the two groups. As one leader explained, “they are Somali. We are Kenyan. We are

different.””’®

This perception of difference may be explained by the grievances felt by the local

population towards the refugees, exacerbated by local politicians:

573 Crisp, December 1999, 10.
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The local population perceives the refugees as a privileged group and a threat to
the fragile economy of the region. Local hostility, not fully assuaged by the access
that some locals have gained to camp-provided services, has furthermore been
exploited by local politicians seeking election.””’

When combined with the chronic and acute resources scarcity characteristic of the area
around Dadaab, it is easy to see how this perception of refugees receiving more than ‘their fair
share’ can provoke conflict. Indeed, as explained by the Chief of Police in Dadaab, the most
common crime outside the refugee camps has been assault, mostly as a result of competition
over scarce resources like water between refugees and the local population.’ 78

Coupled with the tremendous levels of physical insecurity experienced by refugees
during the 1990s, the rising grievances of the local population and the increase in conflict
between the host community and refugees became significant concerns for local authorities
and UNHCR. A series of programmes were designed and implemented in the late 1990s, with
the primary objective of reducing levels of physical insecurity for refugees, but with the
secondary objective of addressing local grievances and the perception of refugees as a local
security concern. The most significant programmes to be introduced were: the ‘security
package’, designed to reinforce the capacity of the Kenyan police to enforce law and order in
and around the refugee camps by providing them with additional equipment, facilities, and
incentives; the mobile court, designed to enhance access to the judicial process for victims of
crime in Dadaab by facilitating the sitting of the district court in Dadaab; and, third, the
Firewood Project, designed to reduce levels of sexual violence against refugee girls and

women during firewood collection by directly providing 30% of their firewood needs.’” Of

these three, many point to the Firewood Project as the most significant in addressing both

refugee security and local security concerns.

57T UNHCR, Kenya, 2003, 21.
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The Firewood Project was initiated “primarily to address issues of rape and violence
against women and girls. A second objective of environmental rehabilitation was added, and
later a third objective of reducing resource-based conflicts between refugees and local

29580

communities.”™ A subsequent evaluation of the project noted that “one of the most positive

features of the Firewood Project ... has been the economic benefit to local entrepreneurs and
refugee workers of firewood supply, in an area where few economic opportunities of any kind
exist.”%!

The Firewood Project was launched in 1998, with the German agency, Gesellschaft
fir Technische Zusammenarbeit (GTZ), designated as UNHCR’s implementing partner.
Under the project, GTZ awards contracts to local communities in a band from 50-100km from
the camps for the gathering and transporting of firewood. The Project Manager in Dadaab
explained that both the local community and refugees benefit from this system, as refugees
are often informally sub-contracted by the local communities as their labour is much
cheaper.’ 82 Between 1998 and 2004, the project supplied 8-10,000 metric tones of firewood a
year to the refugees, which translated into average earnings of KSh. 48,000,000
(approximately US$600,000) to the local population and refugees.

While discussing the benefits of the project, the Project Manager noted that tensions
between refugees and the local population over scarce resources in the Dadaab region used to
be a significant concern, but that the Firewood Project has mitigated that conflict. Mohamed
explained that “there used to be a lot of conflict because refugees were taking all the benefits,

with no benefits to the local population resulting from the presence of refugees. Now, it is

much better. Now, there is little or no conflict. Now, everyone needs the other.”>®® At the
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believe that Dadaab, once infamous for its violence, is now safer than Nairobi and the safest
region in the North East Province.”® Accordingly. many in Dadaab believe that the
protracted presence of refugees, and the associated presence of international agencies, has
made Dadaab safer than it was prior to the arrival of the refugees. In short, the presence of

refugees has been good for local security.

Security of what? Perceptions of security at the core and periphery

This discussion of the security concerns relating to the presence of refugees suggests
different perceptions of refugee-related insecurity at different levels of the state. In Nairobi,
there is a view that refugees remain a significant cause of insecurity, associated with the
proliferation of small arms and links to terrorism. There is also a perception in the capital that
levels of violent crime in and around the camps, especially banditry, remain at pre-1998
levels. It is felt that refugees are a real security threat, and consequently need to be contained
on the periphery of the state. In the refugee-populated area, however, there is a different
view. Local leaders in Dadaab have a more nuanced view of the security implications of the
presence of refugees. While acknowledging security concerns related to their presence,
especially pertaining to competition over scarce resources and banditry resulting from local
grievances, there is also a recognition that the situation has improved since 1998. There is a
view that targeted interventions, such as the Firewood Project and Local Assistance Projects,
can play a significant role in mitigating that sense of grievance and addressing indirect
security concerns.

As with considerations of refugees as burdens or benefits, these diverging perceptions
highlight the importance of disaggregating the state. Differing perceptions of insecurity at the
national and local level reflect different understandings of security and of the ‘referent object’

in the security debate. In other words, there are different understandings of whose security is

587 Meeting with long-serving CARE workers in Dadaab, NGO compound, Dadaab, 23 March 2004.
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at stake. In Dadaab, the priority, and consequently the referent object, is local security. In
contrast, the security concerns expressed in Nairobi reflect an understanding of security where
the state or the regime is the referent object. As argued below, this was especially true during
the Moi regime.

Coupled with these different understandings of the referent object are different
understandings of the source of the threat. In Nairobi, there is a lack of differentiation
between Kenyan Somalis, Somalian Somalis, and Somali refugees. Compounded by the lack
of legal status for refugees,’® and fuelled by a strong association between Somalis and
criminality, especially in the wake of the terror attacks on Nairobi and Mombasa, this lack of
differentiation has led to the securitization of all Somalis. As a result, all Somali refugees are
seen to be a threat, thereby justifying actions to contain that threat. In contrast, the
differentiation between Kenyan Somali and Somali refugee in Dadaab, where 98% of the
local population are Kenyan Somalis, appears to be growing, and the division between local
Somali and refugee becoming more significant. As a result, there is greater differentiation

between the two groups and a more precise understanding of the sources of insecurity.

Taking a broader view

The important role that perception plays in the identification of the prolonged presence
of Somali refugees as a threat to the Kenyan state suggests that factors beyond numbers,
burdens and security concerns have motivated the government in Nairobi to first adopt and
then maintain its policy of encampment and abdication. In an effort to better explain the
motivations of the Kenyan government in this area, this section considers a number of broader
historical and political factors, unrelated to the presence of refugees, that have defined the
political space within which the Kenyan government, and specifically the Moi regime, has

formulated its response to the protracted presence of Somali refugees in Kenya.

588 See: Hyndman and Nylund, 1998.
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Historical factors

A significant colonial inheritance for post-independence Kenya has been a conflictual
relationship between the government in Nairobi and the North Eastern Province of Kenya,
formerly the Northern Frontier District. The region has seen a long history of
underdevelopment and repression of its ethnic-Somali inhabitants, driven by fears of
irredentism and threats to the territorial integrity of modern Kenya.’® It is these practices,
rooted in colonialism, and the subsequent history, which not only preclude the integration of
Somali refugees in Kenya, but result in Somali refugees being viewed as a threat by the
Kenyan state.

The pastoral Somalis were one of many groups to be separated by European colonial
borders during the ‘scramble for Africa’. The Somali people were divided into five parts at
the Berlin Conference of 1884: French Somalia (now Djibouti), British Somaliland, Italian
Somaliland, Ogaden (now part of Ethiopia) and the Northern Frontier District (NFD) of
British East Africa (now the North Eastern Province of Kenya). As argued by Turton, early
evidence of political activity by Somalis in each of these territories was motivated by a desire
for Somali unification under a single state.””® Indeed, by 1951, the Somali National League
had emerged as an organized movement in British East Africa. Their objectives included the
unification of the Somali people and territories.””' Such irredentist ambitions and anti-colonial
sentiments of the Somali pastoralists in the NFD won them no favours with the British

administration. The colonial powers maintained the NFD as a closed district, restricting entry

38 See: Said S. Samatar, “The Somali Dilemma: Nation in search of a State”, in A.l. Asiwaju (ed.), Partitioned
Afvicans: Ethnic Relations across Africa’s International Boundaries, 1884 — 1984, London: Hurst and Company,
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History, Vol. 13, no. 1, 1972; .M. Lewis, “Pan-Africanism and Pan-Somalism”, The Journal of Modern African
Studies, Vol. 1, no. 2, 1963; and Katete Orwa, “Foreign Policy, 1963 — 1986” in W.R. Ochieng’ (ed.), 4 Modern
History of Kenya: 1895 — 1980, Nairobi: Evans Brothers (Kenya) Limited, 1989.
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and exit from the region. In addition, the region was politically and administratively isolated,
with negligible development or investment occurring during the colonial period.

By the early 1960s, however, the cause of the Somalis in the NFD was taken up in the
Somali National Assembly, which passed a motion in 1961 in support of the integration of the
NFD into the Somali Republic.”®* This was consistent with the broader priorities of the new
republic. Reunification was such a driving force in early Somali politics that it was
represented in the Somali flag: the five points of the white star on the Somali flag represent
the five ‘Somali territories’ — including most of northern Kenya.>”> Somalia was also the only
country in the region that did not sign the OAU Charter, which, at its core, agreed to maintain
the national borders drawn by the colonial powers. Finally, the 1960 Somali constitution
“gave Somali citizenship to all the Somali living outside the country, entitling them to the
same rights as those living inside.”””*

The future of NFD was a point of contention in the run-up to Kenyan independence in
1963.°”> Prior to final negotiations with the Kenyan Nationalists at Lancaster House in
London, a commission of enquiry was sent to determine if the estimated 200,000 Somali of
the NFD wished to remain within an independent Kenya or be ceded to Somalia. The
commission found that “the vast majority of the Somali of the Province desired secession and
union with the Republic.”596 Despite these findings, secession was not granted. Instead, the
NEP was created within an independent Kenya, with an almost exclusively Somali
population. In response, violence erupted across the NEP as groups of rebels attacked

outposts of the newly-independent Kenyan government. By Christmas 1963, the scale of the

violence was such that the Kenyan government declared a state of emergency in the region,
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just 13 days after achieving independence. The state of emergency retained the colonial
prohibition on travel in and out of the area, but also included broader powers of detention
without charge and significant restrictions on the pastoral communities. This state of
emergency remained in effect until 1991.

What followed, between 1963 and 1967, is commonly referred to as the shifia war.’ 77
Somalis in the NEP waged a guerrilla campaign of secession for almost four years, allegedly
supported and supplied by the Somali government in Mogadishu. In response, the newly-

33598 and

independent government of Jomo Kenyatta, “afraid of an invasion by Somalia
determined to preserve the territorial integrity of the Kenya state, “spent US$70 million in
unplanned for military expenditure between 1964 and 1967 in a war of attrition with the
shiftas.”*° During this period, the Kenyan army “grew from about 6,500 at independence to
16,000 in 1967.7°°° By 1967, the shifta movement had been defeated, and Kenya and Somalia
signed a non-aggression and co-operation agreement in Arusha in October 1967.

Concerns over the threat of Somali expansion, however, remained a significant foreign
policy concern for the regime in Nairobi, especially after the coup in Mogadishu that brought
Siad Barre to power in 1969. In particular, Barre’s commitment to the restoration of a Greater
Somalia, demonstrated by his invasion of the Ogaden region of Ethiopia in 1977, reinforced
the view in Nairobi that the greatest threat to the Kenyan state was the irredentist sentiments
remaining with the population of the NEP. As a result, police and army presence mounted,
the Somali population was collectively viewed as a threat to national security, and
increasingly draconian measures were taken against the Kenyan Somali population.

These concerns were compounded by the attempted coup against President Moi in

1982. In August 1982, a section of the Kenyan Air Force attempted to take control while Moi

97 According to Africa Watch: “Shifta carries two meanings: it is the official term of reference for political
opposition in the NFD; and it is a derogatory term, literally translated as bandit.” Africa Watch, Kenya: Taking
Liberties, New York: Africa Watch, July 1991, 284.
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was out of the country. The coup failed, and led to an estimated 3,000 arrests and the
disbanding of the Air Force. A much greater consequence, however, was the securitization of
all aspects of domestic affairs in Kenya. As argued by Widner, the coup demonstrated to Moi
that he was on a “political island” surrounded by Kikuyu supporters of Kenyatta.”' In
response, he implemented radical polices to ensure the rise of members of his Kalenjin ethnic

602

group to support his Presidency.”~ More generally, there was a total change to state security

after the coup as the President became ‘paranoid’ about his position.*”

He responded by
implementing measures to protect his regime which led to the mass violation of human rights.
In addition to the repression of social and political rights at the core of the Kenya

state, %%

the securitization of Kenyan politics led to an escalation of security activities in the
NEP. Kenyan security forces carried-out a number of campaigns to eliminate any remaining
shifta elements in the early 1980s. The largest of these campaigns occurred in Wajir in
February 1984, when 5,000 men were arrested on suspicion of being shiftas. They were
reportedly taken to the local airstrip, forced to strip naked, and lie on the burning tarmac.
Those who refused were shot, while the rest were denied food and water for several days.
Many were beaten, while others were reportedly burned alive. In the end, an estimated 2,000
were believed to have been killed.?”> There was no opposition to these activities in the
Kenyan Parliament. On the contrary, in response to the policy of repression of Somalis in the
NEP, the Minister of Internal Security was reported in the daily press to have said “the only

. 606
good Somali is a dead one.”
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National security continued to justify a series of actions against the Somali community
through the 1980s, right up to the arrival of the Somali refugees in the early 1990s. In 1988,
the securitization of Somalis in Kenya was extended to the public campaign against poaching,
when “the government called the poaching crisis a ‘security problem” and blamed it on ethnic
Somalis, with no clear distinction between the participation of illegal Somali nationals and

Kenya’s own ethnic Somali population.”®"’

All Somalis were portrayed as a threat, and their
repression was justified on grounds of national security. It is in this context that the

government’s restrictive response to the arrival of the first thousand Somali refugees near

Liboi in 1989 can best be understood.

Domestic factors

While such historical factors help explain the securitization of Somali refugees, a
number of other factors shed light on the Moi regime’s response to the initial arrival of
Somali refugees and the policy responses that followed. It should be noted that when the
Somali crisis erupted in 1991, the Moi regime was facing a number of simultaneous crises. In
November 1991, the international community suspended aid to Kenya, citing the need for
democratization and improved human rights. Kenya’s economy was heavily dependent on
aid,®*® and the Moi regime had little choice but to comply. In late 1991, the Kenyan ruling
party, KANU, revised the Constitution and legalized political parties. As a further concession
to donors, the first multi-party elections were scheduled for late 1992.5% At the same time as
these reforms, violence erupted in the Western and Rift Valley Provinces, as Kalenjin youths
displaced Kikuyu farmers from their land. While it was later argued that the ‘land clashes’

were state sponsored, and intended to disrupt opposition strong-holds in the run-up to the

07 Africa Watch, 1991, 289 — 290.
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610

elections,””” the result was nonetheless the internal displacement of an estimated 300,000

Kenyans. Responding to this displacement posed a significant challenge to the Moi regime.611

In the midst of these events, and sustained pressure from the donor community, the
challenges posed by the arrival of over 400,000 Somali refugees was almost a blessing in
disguise. Some believe that with the combined pressure of the land clashes and
democratization, “it was good for the regime to have refugees in the country, as having
refugees allowed the regime to show the international community that they were doing
something for human rights by hosting the refugees.”®'? Indeed, the generous quantity of
asylum afforded by the Moi regime in 1991 and 1992, in stark contrast to its approach in
1989, prior to the suspension of aid, won praise from the donor community, and resulted in
the release of urgently-needed assistance to Kenya.®"?

While an arguable lack of alternatives resulted in a generous quantity of asylum,
security concerns relating to the influx of Somalis led to the policy of containing the refugees
in the NEP. As argued by Pérouse de Montclos, “the North of Kenya is a peripheral region, a

4 v, .
614 1t is an arid and

space of relegation where, since colonial times, opponents have been sent.
sparse region, where the government has invested little since independence and which, in
turn, has contributed little or nothing to the national economy. Finally, it has been “placed on

the periphery of a very centralized state” to the extent that “the province lacks autonomous

power to allow its local elites to manage local affairs without the supervision of the
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government in Nairobi.”®'® It is, in fact, geographically, economically and politically far from

the core of power in Nairobi, and therefore a suitable place to contain a perceived threat.
More recently, the process of democratization since 1992 has witnessed the

entrenchment of anti-refugee sentiments and stigmatization of the Somali community within

Kenyan politics. As argued by the Refugee Consortium of Kenya:

Experience has shown that in the run-up to elections many politicians will not hesitate
to manipulate the refugee situation as an electioneering gimmick. Members of
Parliament have been known to distort facts and stereotypes and vilify refugees as the
sole source of increased crime and insecurity, proliferation of illegal arms and scarcity
of resources. They have even been known to point to humanitarian assistance to
refugees in the camps as evidence that refugees allegedly enjoy a better lifestyle than
the locals. Blaming refugees detracts attention from their own responsibilities towards
their constituents.®'®

In a similar way, Juma argues that refugees have become “caught in the cross-fire” in the
context of “increased domestic fragility and instability” as ruling parties find themselves
under increasing pressure from opposition groups and as “competition for political space
increases.”®'” These dynamics have been displayed with particular force since the first change
of government in Kenya’s post-colonial history in December 2002. These pressures have
combined with other international factors to place increased restrictions on the political space

within which refugee policy may be formulated.

International factors

As a victim of two significant terrorist attacks in recent years, and neighbour to a
‘failed state’ seen as a possible base for international terrorist networks,”'® Kenya has become
a key partner in the US-led ‘war on terror’. As argued by Juma, the willingness of East
African states generally to jump on the anti-terror bandwagon is partially motivated by their

very real concerns about terrorism, but also by their desire to negotiate benefits from abroad
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to help them cope with challenges at home. Juma argues that “undergoing political transitions
to democracy and faced with poverty and fiscal difficulties, East African governments have
readily embraced the global coalition against terrorism in the hope that Western countries will
support incumbent regimes and intervene favourably with the international financial
institutions.”®'® In the case of Kenya, it has been argued that Moi’s eagerness to support the
war on terror after 11 September 2001 was partly an attempt to gain support from the US for
the KANU regime ahead of the December 2002 elections, in exchange for access rights to
Kenyan territory for US anti-terror activities in the region.®®

An important aspect of the rise of terrorism on the Kenyan agenda has been a further
retrenchment of anti-Somali sentiments, especially in Nairobi, and increased justifications for
restrictions on Somali refugees. It has been reported that the Kenyan police used the
November 2002 terror attacks in Mombasa to justify a crackdown on refugees in Nairobi.**!
This link has been reinforced by concerns regarding the role of Islam in recent politics in
Kenya, the radicalization of the Kenyan coast, the alleged links bet<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>