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Abstract
Ownership and Inheritance in Sanskrit Jurisprudence

Christopher Fleming

This thesis concerns the development of the concept of ownership (svatva) in
Sanskrit jurisprudential literature (Dharmasastra) and in Sanskrit philosophical
literature (Mimamsa and Navya-Nyaya) between the 11th and 19th centuries CE.
Scholastic Sanskrit literature (Sastra) boasts one of the world’s most detailed and
sustained inquiries into the philosophical nature - and legal incidents - of ownership.
Classical jurists, ritual hermeneutists and logicians who wrote in Sanskrit engaged
in often acrimonious debates: about what ownership is, about how one becomes an
owner, about who can be an owner (and who can be owned), and about where to
draw the line between $astric injunctions and the facts of the empirical world.

In what follows, | examine the mutual relationship between shifting
philosophical theories of ownership and juridical models of inheritance (daya) at four
watershed moments in Indian intellectual history: the compilation of Vijianesvara’s
Rjumitaksara (12th Century); the emergence of the university of Navadvipa (1514);
the Brahmanasabhas of the Kasivisvesvara temple in Varanasi (1600-1669); and the
creation of Anglo-Hindu Law (1772-1825). | argue that different Dharmasastric
models of inheritance - in which families held property in trusts or in tenancies-in-
common - emerged in tandem with related developments in the philosophical
understanding of ownership in the Sanskrit text-traditions of hermeneutics and
logic. | demonstrate that, contrary to recent work on the subject, one can talk
meaningfully about regional ‘schools’ of precolonial (indeed, even colonial) Sanskrit
jurisprudence to the extent that one can identify consistent lines of argument that
were strongly associated with specific academic institutions, scholastic lineages
and disciplinary techniques in different regions of India.

The thesis makes contributions that will be of use to specialized scholars of
Sanskrit knowledge systems and to legal historians in a number of ways. First, the
thesis reconstructs the intricacies of the evolution of ownership in a collection of
hitherto unexamined textual material. Second, it posits a greater connection
between Sanskrit jurisprudence and philosophy than understood previously. Third,
it connects the scholastic study of ownership with the self-fashioning and
competitive agendas of Brahmana lineages in early modern university towns such
as Mithila, Navadvipa and Varanasi. Finally, it problematizes the fashionable truism
of a profound epistemic rupture between pre-colonial Sanskrit jurisprudence and
colonial Anglo-Hindu law. The thesis suggests a need for a shift in the contemporary
scholarly approach to Dharmasastra away from inherently flawed considerations of
the obvious disjunctures between Dharmasastra and positive, Anglo-American ‘law,’
and militates for an intellectual historical approach to Dharmasastra as an expert,
scholastic, form of jurisprudence. In doing so, the thesis opens up new possibilities
for Sanskrit textual history, Indian legal history and comparative jurisprudence.
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Introduction
Something is someone’s property (when) someone is able to use it as desired.
- Sabarasvamin, Mimamsabhasya (4th Century CE).!
There is nothing which so generally strikes the imagination, and engages the
affections of mankind, as the right of property; or that sole and despotic dominion
which one man claims and exercises over the external things of the world, in total
exclusion of the right of any other individual in the universe. And yet there are very
few, that will give themselves the trouble to consider the original and foundation of
this right.
- William Blackstone, Commentaries on the Laws of England (1763).2

This thesis is about two related - and rarely understood - legal phenomena
from classical India: ownership and inheritance. The present study attends to these
phenomena within the expert Sanskrit text-traditions of jurisprudence
(Dharmasastra), scriptural hermeneutics (Mimamsa), and formal logic (Navya-
Nyaya).3 | show that the philosophical theories of ownership that emerged from
hermeneutical and (much later) logical literature were deployed strategically by
jurists to defend two competing models of inheritance - in which families held assets
in joint trusts or in which family patriarchs exercised virtually unlimited control over
ancestral assets.

| demonstrate that during India’s long early modern period (1500-1800) these
two juridical models of inheritance (and their attendant philosophical justifications)
were adopted by Brahmana scholar (pandit) families who portrayed themselves as
the embodiment of southern (Daksinatya) or eastern (Gauda) proper conduct

(Sistacara). Ownership became a prominent topic in broader debates between

southern and eastern pandits regarding the just, Dharmic ordering of society. These

' Mimamsadarsana, Vol. V., ed. V.G. Apte (Pune: Anandashrama Press, 1932), 1656: Sabarabhasya
on Mimamsasatra 9.1.9: yo yad abhipretam viniyoktum arhati tat tasya svam.

2 William Blackstone, Commentaries on the Laws of England: Book the Second (Oxford: Clarendon
Press, 1766), 2.

3 More on these below.



debates resulted in the creation of regional ‘schools’ of precolonial Sanskrit
jurisprudence in which one can identify consistent lines of argument that were
strongly associated with specific academic institutions, scholastic lineages and
disciplinary techniques in different regions of India. The advent of European
colonialism and the codification of Dharmasastra as Hindu personal law through the
British administrative apparatus resulted in a novel development - in which the state
enforced what were previously scholastic, meta-legal discourses as positive law.
While | accept that the colonial, orientalist view of Dharmasastra as Hindu /aw failed
to capture much of its theoretical, sastric valence, | reject the assertion that pre-
colonial and colonial Dharmasastric schools of jurisprudence were a colonial
invention.
I.A: Ownership, Property, and Svatva

One objective of this thesis is to give a comprehensive account of ownership
in the intellectual history of Sanskrit jurisprudence. Before turning to the intricacies
and controversies surrounding the discursive registers of law, Dharmasastra, and
intellectual history, it is worth attending to what terms such as ‘ownership’ and
‘property’ mean in Western legal parlance and in traditional Sanskrit jurisprudence.
My intentions are twofold: 1) to introduce the reader to legal debates about
ownership’s metaphysics in the west and in India, and 2) to demonstrate that these
arguments about property and ownership have been and remain deeply embedded
in broader debates concerning the just and equitable organization of society.
Ironically, in Anglo-American jurisprudence, ‘property’ is defined rather nebulously, if
at all. As John Derrett notes,

fundamental concepts are often the more difficult to define because of their

ubiquitous employment... [and] property is just such a concept, standing
upon the frontiers of linguistics, law, and logic without deriving final shape



from any of them... Many legal systems (which out of necessity employ the
concept at every turn) contrive to dispense with a definition altogether.4

In a recent volume on property, Joseph Singer summarizes a fairly standard
view of property in Anglo-American jurisprudence as “legal relations among people
regarding control and disposition of valued resources.”® “When we think of property,”
writes Singer, lwe tend to think of ownership... [and] an owner has the power to
control the property she owns.”® One might think, common-sensically, of this
physicalist power ‘to control’ in Blackstone’s or in Sabarasvamin’s terms: as despotic
dominion (dominatio, prabhutva) or as use as desired (yathestaviniyoga).” However,
“ownership does not mean the absolute right to control what one owns; rather, it is
the fullest bundle of rights that the law will recognize.”®

This realist view of property as a bundle of rights - possession, title, mortgage,
lease, sale, etc. - which amounts to a list of the incidents of property, has come
under withering critique from two directions. On the one hand, legal anthropologists -

taking the view of property as relations among people, as in personam - have

4 J. Duncan Derrett, “An Indian Contribution to the Study of Property,” Bulletin of the School of
Oriental and African Studies 18 (1956): pp. 475-498, 475.

5 Joesph Singer, Property 5th ed. (New York: Wolters Kluwer, 2017), 2. The formulation of property as
relations between people rather than as relations between people and objects traces its origins to a
series of articles by Wesley Hohfeld. See “Some Fundamental Legal Conceptions as Applied in
Juridical Reasoning” Yale Law Review 23.16 (1913): pp. 28-59; 26.8 (1917): pp. 710-770. See Henry
Smith, “Property Is Not Just a Bundle of Rights,” Econ Journal Watch 8.3 (2011): 279-91, 280:
“Hohfeld’s tendency to make fine distinctions was embraced and extended because the social planner
or judge could tinker with the bundle, and given the Progressive and New Deal agenda of the
Realists, this would allow sticks to be transferred from owners to others with the result still being
“property”... This picture carried into the American Law Institute’s Restatement of the Law of Property
of 1938 (§ 7, § 10), which defines “real property” as one of a number of present possessory estates
and an “owner” as the person who has one or more interests. Objections on the grounds that policy-
driven innovations violated property rights could simply be defined away as naive and superstitious
formalism and conceptualism in the service of an anti-Progress agenda masquerading as objective
reality.”

6 Ibid., 2.

7 For an account of earlier, ‘Blackstonian,’ physicalist and absolute theories of ownership and
property, see Kenneth Vandevelde, “The New Property of the Nineteenth Century: The Development
of the Modern Concept of Property,” Buffalo Law Review 29 (1980): pp. 325-368.

8 Ibid., 3. For a list and description of the incidents of property, see A. M. Honoré, “Ownership,” in
Anthony G Guest (ed), Oxford Essays in Jurisprudence (Oxford: Oxford University Press, 1961): pp.
107-147.



deconstructed the bundle by disaggregating its ‘sticks’ (rights) into a nearly endless
series of social relations.® On the other hand - a hand that this study of ownership in
Sanskrit jurisprudence plays into - a series of Anglo-American legal scholars, who
emphasize the distinctive in rem, affecting an item, quality of property, have argued
persuasively for a unitary category of property (and ownership).10

Of course, philosophical discussions concerning the definition and the nature
of property and ownership have been and remain deeply embedded in various
debates in political theory.!" Hobbes and Locke’s theories of ownership as an
artificial creation of the state, or as a natural right that pre-existed the formation of
sovereign states, were far more than mere observations on a ubiquitous facet of
human commerce. Rather, these theories of ownership were part and parcel of
broader arguments concerning British society in the wake of an emerging liberal
economic order.’2 One can hardly forget that many of the most trenchant critiques of
economic liberalism (and its human impact) - Marxist, feminist, or critical racial - use
property, and private ownership in particular, as their point of departure for
untangling the threads of power and ideology that bind injustice and power.3

Similarly, property has become a central category for theorizing individuals’ rights

9 C.M. Hann, “Introduction: the Embeddedness of Property,” in Property Relations: Renewing the
Anthropological Tradition, ed. C.M. Hann (Cambridge: Cambridge University Press, 1998): pp. 1-47.
10 The canonical work from this position is that of Thomas Merrill and Henry Smith: “Optimal
Standardization in the Law of Property: the Numerus Clausus Principle,” Yale Law Journal 110.1
(2000): pp. 1-70; “The Property/Contract Interface,” Columbia Law Review 101 (2001): pp. 773-852;
Property: Principles and Policies (New York: Foundation Press, 2007); Henry Smith, “Property as the
Law of Things,” Harvard Law Review, 125 (2012): pp. 1691-1726. Also see Robert C. Ellickson, “Two
Cheers for the Bundle-of-Sticks Metaphor, Three Cheers for Merrill and Smith,” Econ Journal Watch
8.3 (2011): pp. 215-222.

" Alan Ryan, Property and Political Theory (Oxford: Blackwell, 1984).

12 Benjamin Lopata, “Property Theory in Hobbes,” Political Theory 1.2. (1973): pp. 203-18; James
Tully, A Discourse on Property: John Locke and His Adversaries (Cambridge: Cambridge University
Press, 1980).

13 See, for example, Anthony Giddens, Capitalism and Modern Social Theory: An Analysis of the
Writings of Marx, Durkheim, and Max Weber (Cambridge: Cambridge University Press, 1971); Jeane
Schroeder, The Vestal and the Fasces: Hegel, Lacan, Property, and the Feminine (Berkeley:
University of California Press, 1998); Gloria Billings and William Tate, “Toward a Critical Race Theory
of Education,” Teachers College Record, 97.1. (1995): pp. 47-68.



over their own bodies in an era of dizzying technological advancement in medicine,
or for advocating the cultivation of moral virtue in the face of the free market’s
commodification of human value.'4 Examples of property as a cipher for society - its
organization, ills, and possibilities for a more equitable future - are legion, but the
above survey should convey to the reader that in the West - as in classical India -
technical, jurisprudential questions about ownership and broader, philosophical and
political questions about how society ought to be organized are intimately linked.

In classical Sanskrit jurisprudence and philosophical texts, ownership and
property are given more concrete definitions and more rigorous metaphysical
accounts than in any other legal tradition. If Western jurists focused on ownership’s
incidents - to the neglect of its coherence as a unitary category - traditional Sanskrit
scholars focused on the definition of ownership and property - to the neglect of a
rigorous account of its incidents. Theories of ownership and property are largely
absent from early (5th Century BCE to 5th Century CE) material, but by the 5th
Century, Indian scholars began to employ a relational pair of terms to denote
proprietary relationships between owners and property - svamitva (sometimes
svamya) and svatva.'> The scholastic use of Sanskrit’s characteristic linguistic
precision and arsenal of nominal and verbal suffixes, produced a theory of ownership
and property that escapes many of the definitional difficulties of the Anglo-American

tradition.

4 See, for example, Imogen Goold, “Property Rights in Bodily Material,” in lan Freckleton and Kerry
Petersen (eds), Tensions and Traumas in Health Law (Forthcoming in Federation Press, 2017);
Muireann Quigley, “Human Biomaterials: The Case for a Property Approach,” in Imogen Goold,
Jonathan Herring, Loane Skene, and Kate Greasley (eds), Persons, Parts and Property: How Should
We Regulate Human Tissue in the 21st Century? (Hart Publishing, 2014); Jasper A. Bovenberg,
Property Rights in Blood, Genes and Data: Naturally Yours? (Leiden: Brill, 2006); Michael Sandel,
What Money Can’t Buy: The Moral Limits of Markets (London: Allen Lane, 2012).

15 Of course, svatva and svamitva appeared far earlier in Sanskrit grammatical (vyakarana) literature
to describe the meaning of the genitive case ending. See Ethan Kroll, “A Logical Approach to

Law,” (PhD Dissertation, University of Chicago, 2010): pp. 24-29.



In brief, Sanskrit scholars theorized ownership and property as a relation
(sambandha) between an owner (svamin) and something owned, i.e. something that
is someone’s property (svam). Sva, a reflexive pronoun, is used adjectivally in
Sanskrit to denote things (not necessarily assets) with which one has a personal
relation - as in ‘my parents’ (svapitarau), ‘my knowledge’ (svajiana) or ‘my
duty’ (svadharma). Svamin (a possessive derivation from sva) denotes the person
who possesses a relation to some sva. Svamitva and svatva are suffixed words
which denote the abstract state or condition of being an owner and being owned:
owner-ness and own-ness. With very few - and highly technical - exceptions,
Sanskrit theorists used svatva and svamitva almost interchangeably to describe
‘ownership’ and ‘property’ (the latter in the sense of Property rather than in the sense
of property).16 It is important, however, to distinguish between assets (dhana, dravya,
artha, etc.) and property (sva, svam): the former denote the range of ‘things’ which
can be owned, while the latter characterize particular assets as being owned.

The theorists initially argued that ownership could be defined as or be
characterized in terms of ‘use as desired’ (yathestaviniyoga). In the course of time,
Sanskrit scholars recalibrated aspects of this account of ownership: some
emphasized its cognitive aspect (via samskaras, mental impressions), others
described the relation between owner and owned as that of agent and object
(kartrkarman), while others - particularly logicians - assigned ownership to various
ontological categories such as those of quality (guna), absence (abhava) or even the
distinct conceptual category ‘ownership’ (padarthantara). Debates raged about the

modes of acquiring ownership - and what role Sanskrit jurisprudence played in

16 For a discussion of svatva and svamitva in terms of property and ownership, see Manomohini
Dutta, “Inheritance, Property and Women in the Dayabhaga” (PhD Diss, University of Texas, 2016):
pp. 78-93.



limiting the modes of acquisition available to members of various classes. The
incidental characteristic of ownership evolved: from an unrestricted right to use an
asset as desired to a more circumscribed fitness for use as desired
(yathestaviniyogayogyatva). Through all of its historical vicissitudes, the Sanskrit
theory of ownership remained 1) a relationship 2) between an owner and property 3)
that afforded an owner some right (adhikara) related to use as desired (though that
did not necessarily entail the actual use as desired). This tradition of ownership was
radically in rem and radically formal.

Naturally, these technical reflections on ownership and property were part of a
broader scholastic discourse (Sastra) that sought to order society according to a very
specific political theory - the Dharma of caste and class (varnasramadharma). |
explain the categories of Dharma and Sastra in the following section, but to conclude
this section, | want to emphasize the importance of ownership and property in
Western and Sanskrit jurisprudence. Talking about ownership and inheritance is a
way of drawing attention to the ways that people relate to objects and relate to one
another. These relations are notoriously difficult to settle conclusively but debates
about ownership - however abstract and technical - are part of much larger projects
that are concerned with ideas of morality, justice and ‘law.” For many Indians, these
ideas are denoted by the term Dharma, and the Sanskrit tradition that analyzed
Dharma is known as Dharmasastra.

I.B: Dharma, Dharmasastra, and Sastra

This thesis tracks the development of the concept of ownership and
inheritance within Dharmasastra, the expert Sanskrit tradition of jurisprudential
thought. Although the thesis is concerned with the relationship between

Dharmasastra and other text-traditions (hermeneutics and formal logic), my interest



lies primarily in how these thought traditions’ arguments concerning ownership and
property inflected juridical debates about the problem of inheritance - and this
problem’s place in the development of regionally specific schools of Indian legal
thought. In this section, | adumbrate the history of the terms ‘Dharma,’
'Dharmasastra,’ and ‘Sastra,’ in order to convey to the reader the unique features of
the moral and intellectual systems in which debates about ownership and inheritance
occur. Before turning to questions concerning the relationship between
Dharmasastra and Western ‘law’ in the next section, | want to emphasize the far-
reaching, totalizing semantic range of Dharma and | want to sketch out a basic
textual history of the Dharmasastric tradition.

Dharma, as Patrick Olivelle notes:

clearly constitute[s] the most central feature of Indian civilization down the

centuries, irrespective of linguistic, sectarian, or regional differences. In a

special way, the centrality of dharma to the understanding of Indian religions

has been recognized by all scholars. One has only to pick up any introduction
to Hinduism or Buddhism to note the prominence given to this term by the
authors. Many note the broad semantic compass of the term, often
commenting that the term is ‘untranslatable’. One is also left with the
impression that, following the orientalist image of the ‘unchanging’ India,
dharma has always been the central concept of Indian religion and culture,
that this term has not been subject to evolution and change as it was
appropriated, challenged, and sometimes even rejected by different groups
and traditions.1”

Dharma’s ubiquity in Indian civilization is the product of a long historical
process whereby the term was appropriated and recalibrated by successive waves
of religious reformers and traditional scholars. Variations on the term Dharma -
derived from the verbal root Vdhr, to bear, to support - appear in the oldest Sanskrit

text, the Rgveda (1200 — 800 BCE), and occasionally in the Atharvaveda (c. 1000

B.C.E.), but,

17 Patrick Olivelle, “Introduction,” Journal of Indian Philosophy 32.5-6 (2004): pp. 421-422.



dharma was not a central term in the ritual or theological vocabulary of the

middle and late vedic texts. It occurs less frequently in the Brahmanas and

Upanisads than we would have predicted for a term that was to become the

central concept of Indian civilization.18

Olivelle’s thesis - shared by Alf Hiltebeitel and Wilhelm Halbfass - is that the
term Dharma was appropriated by the Sramanic movements of the fifth century
B.C.E. (Buddhism and Jainism) as a term for their visions of a universal moral good,
and adopted in the third Century B.C.E. by ASoka Maurya as a central feature of a
pan-Indian political theology - one in many ways opposed to the social hierarchy of
Vedic Brahmanism.'® In response, post-Mauryan Brahmanas developed their own
concept of Dharma: as “the privileges, duties and obligations of a man [sic], his
standard of conduct as a member of the Aryan community, as a member of one of
the castes, as a person, in a particular stage of life [varnasramadharma).”?0 The end
result of this shift - from universal, non-violent ethics to an all-encompassing series
of duties - is a radically deontological Dharma which:

encompasses the prescriptions for, the acts of, and the effects of ritual,

purification, diet, statecraft, and penance in addition to rules for legal

procedure, contracts, property, corporations and partnerships, inheritance,

marriage, and crimes of various sorts.2!

Of course, this reformulated, radically social Dharma of the post-Mauryan

Hinduism is not merely a list of duties and obligations. Rather, it is a list of duties and

obligations that, taken together, form a model of righteous cosmic order to which

18 Patrick Olivelle, Manu’s Code of Law: A Critical Edition and Translation of the Manava-
Dharmasastra (Oxford: Oxford University Press, 2005), 42. For the best historical overview of the
concept of Dharma, see Olivelle ed., Dharma: Studies in Its Semantic, Cultural and Religious History
(Delhi: Motilal Banarasidass 2009).

19 |bid., 42-3; Wilhelm Halbfass, India and Europe: An Essay in Understanding (New York: SUNY,
1988), pp. 310-333; Alf Hiltebeitel, Dharma (Honolulu: University of Hawaii Press, 2010).

20 P.V. Kane, A History of Dharmasastra, Vol. 1. Part 1. 2nd Edition. (Poona: Bhandarkar Oriental
Research Institute, 1968), 3. Cf. Olivelle, Manu’s Code of Law, 43-44. Also see Patrick Olivelle, The
Asrama System: The History and Hermeneutics of a Religious Institution (Delhi: Munishiram
Manoharlal, 1993), esp. pp. 8-34.

21 Donald Davis, “Hinduism as Legal Tradition,” Journal of the American Academy of Religion 75.2
(2007): pp- 421-267, 243.
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moral human action ought to conform.22 Indeed, this sense of Dharma informs
virtually every subsequent Hindu theological system - those that rebel against i,
those that embrace it enthusiastically and those that transcend it.

The expert Sanskrit scholastic tradition that transformed the Sramanic vision
of Dharma as a universal ethical good into varnasramadharma is Dharmas$astra,
which, “with an unbroken history of over two millennia... is undoubtedly the longest
in Indian history.”3 The first Dharmasastric texts, composed no earlier than the
fourth century B.C.E., were a series of Dharmasutras, the oldest being those of
Apastamba, Gautama, Baudhayana and Vasistha. These short aphoristic codes of
ritual and legal rules, along with household (grhya) and ritual (Srauta) sutras, formed
a category of literature known as Kalpasutra.24 By the second century C.E., a new
genre of Dharma literature emerged: Dharmasastra. The Dharmasastras, or
Dharmasmrtis, were versified anthologies of rules and regulations that greatly
expanded the scope of topics and the depth of opinions on various issues from the
Dharmasdutras.25 One major innovation of Dharmasastra literature was the inclusion
of a bevy of political, commercial, and legal material from Kautilya’s treatise on
statecraft, the Arthasastra.2¢ The Dharmasastra, beginning with the watershed
Manavadharmasastra (2nd to 3rd Centuries C.E.), adopted the Arthasastra’s

scheme of eighteen titles of litigation (vyavaharapadas/vivadapadas). One title of

22 Paul Hacker, “Dharma in Hinduism,” Journal of Indian Philosophy 34.5 (2006): pp. 479-496.

23 Patrick Olivelle, “Dharmasastra: a Textual History,” in Timothy Lubin, Donald Davis and Jayanth
Krishnan eds., Hinduism and Law: An Introduction (Cambridge: Cambridge University Press, 2012)
pp. 28-57, 28.

24 |bid., 37-39. See Kane, HDS, 1.1., 19-22. For the Dharmasitras, see Patrick Olivelle, The
Dharmasdtras: the law codes of Apastamba, Gautama, Baudhayana, and Vasistha (Oxford: Oxford
University Press, 1999).

25 |bid., 41.

26 |bid., 41. Also see Manu'’s Code of Law, 13-16. For the Arthasastra see Patrick Olivelle, King,
Governance, and Law in Ancient India: Kautilya’s Arthasastra (Oxford: Oxford University Press, 2013).
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litigation, the partition of inheritance (dayavibhaga), became the site of hot-blooded
debates amongst later Dharmasastrins.

Over the following centuries, a textual tradition of commentaries (bhasyas,
ttkas), anthologies (nibandhas) and monographs (kuthalas, nirnayas, tattvas,
rahasyas, etc.) emerged that attempted to synthesize the many conflicting passages
of sitra and smrti (Dharmasutra and Dharmasmrti) into a coherent intellectual
system - Dharmasastra. It was in this commentarial tradition, beginning with
Bharuci’s 6th Century C.E. commentary on the Manavadharmasastra, that
ownership (svatva) emerged as a category of legal analysis.2” Svatva allowed
commentaries to distinguish between legal ownership and mere possession - in
cases of adverse possession, questionable title, and inheritance - and by the turn of
the second millennium C.E., discussions of svatva and inheritance were twinned in
Vijianes$vara’s Rjumitaksara (11th-12th Centuries), a commentary on the
Yajnavalkyasmrti.28 One of Vijianesvara’s innovations - analyzed in depth in the first
chapter of this thesis - dealt with a model of inheritance in which sons and grandsons
obtain ownership in their father and grandfathers’ assets merely by being born
(janmasvatva). The problem for Vijianesvara was that the Dharmasitras and the
Dharmasmrtis never mention birth as one of the canonical methods of acquiring
ownership (svatvahetus).

Vijianesvara’s solution - that ownership and property are secular, extra-
§astric phenomena whose modes of acquisition are established according to custom
(acara) - set off a long-running debate about the boundaries between Dharmasastra

and the extra-sastra, mundane world that cleft India’s Dharmasastric community of

27 See Kroll, “A Logical Approach to Law,” 30-31.
28 For Vijhianesvara, see Kane, A History of Dharmasastra, Vol. 1. Part 2. 2nd Edition (Poona:
Bhandarkar Oriental Research Institute, 1975): 601-616.
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scholars into at least two camps. For these two camps - which would crystallize in
commentarial traditions that developed around the Mitaksara and Jimutavahana'’s
Dayabhaga (12-15th Centuries) - the essential questions were what sastra was and
where the boundaries between $astra and the activities of the secular world
(lokavyavahara) ought to be drawn. In answering these questions, scholars turned to
two related Sastric traditions, scriptural hermeneutics (MTmamsa) and formal logic
(Navya-Nyaya).

Dharmasastra is a traditional Sanskrit knowledge system, a Sastra. Like other
8astras, Dharmasastra has two characteristic traits: 1) an elaborate, highly
systematized series of rules - for analyzing and organizing the many disparate and
often contradictory injunctions of the Dharmasutras and the Dharmasmrtis - and 2) a
highly abstracted, metadiscursive conceit that places it above and beyond extra-
§astric human behavior. Drawing on Sheldon Pollock’s understanding of Sastras as
“a verbal codification of rules, whether of divine or human provenance, for the
positive and negative regulation of particular cultural practices,”2° | want to outline
the essential features of $astra as a scholastic meta-tradition and introduce two
$astric traditions whose rules of interpretation influenced Dharmasastric debates
about ownership and inheritance. Beginning with the six Vedangas (600-300 B.C.E) -
grammar, prosody, phonetics, etymology, astronomy, and sacrificial liturgy - “ancillary
disciplines that developed out of the perceived need to preserve and understand
obsolescent Vedic texts,” Sanskrit intellectual activity produced radically nomothetic
§astras pertaining to Dharma, Kama (pleasure), Nyaya (logic), Natya (dance) and

dozens of other topics. As Pollock notes,

29 Sheldon Pollock, “The Idea of Sastra in Traditional India,” in The Shastric Traditions in Indian Arts,
ed. Anna Dallapiccola (Stuttgart: Wiesbaden, 1989): pp. 17-26, 18.
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Classical Indian civilization... offers what may be the most exquisite
expression of the centrality of rule-governance in human behavior. Under the
influence perhaps of the paradigm deriving from the strict regulation of ritual
action in vedic ceremonies, the procedures for which are set forth in those
rule-books par excellence, the Brahmanas, secular life as a whole was
subject to a kind of ritualization, whereby all its performative gestures and
signifying practices came to be encoded in texts. Sastra, the Sanskrit word for
these grammars, thus presents itself as one of the fundamental features and
problems of Indian civilization in general and of Indian intellectual history in
particular.30

The dependence of virtually all Sastric genres on the Vedas, however, as the
transcendent, unchanging model of all human activity resulted in an intellectual
culture in which,
according to his own self-representation, there can be for the thinker no
originality of thought, no brand-new insights, notions, preceptions, [sic] but
only the attempt better and more clearly to grasp and explain the antecedent,
always already formulated truth. All Indian learning, accordingly, perceives
itself and indeed presents itself largely as commentary on the primordial
sastras.s
As an intellectual science, Dharmasastra required sophisticated
hermeneutical techniques to reconcile its vast corpus of conflicting sutra and smrti
injunctions.32 The most important Sastric tradition of hermeneutics was the
Mimamsa, which developed around the Mimamsasatras of Jaimini (around the turn
of the first millennium C.E).33 Anand Venkatkrishnan characterizes Mimamsa as,
a tradition that attempted to understand a corpus of texts, the Veda, by
developing systematic interpretive principles. These principles both argued for
the epistemological validity of the Veda, defined as distinct from competing
scriptural traditions and possessing transcendental authority, and organized

the Veda's internal components based on a hierarchy of meaningful
language.34

30 Sheldon Pollock, “The Theory of Practice and the Practice of Theory in Indian Intellectual History,”
Journal of the American Oriental Society 105.3 (1985): pp. 499-519, 500.

31 Ibid., 515.

32 For an account of contradictions within individual smrtis, see Olivelle, Manu’s Code of Law, 29-36.
33 For an introduction to MTmamsa and its technical vocabulary, see Franklin Edgerton, The
Mimamsa Nyaya Prakasa; or Apadevi: A Treatise on the Mimamsa System (New Haven: Yale
University Press, 1929).

34 Anand Venkatkrishnan, “MTmams3, Vedanta, and the Bhakti Movement,” (PhD Dissertation,
Columbia University, 2015), pp. 3-4.
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The practitioners of the MTmamsa, Mimamsakas, developed a hermeneutical
system whereby authoritative passages from the Vedas could be analyzed in terms
of a hierarchical set of injunctions (vidhis).3> The MTmamsakas’ hermeneutical
arsenal - determining sentential meaning, classifying injunctions according to scope
and time, separating optional and mandatory injunctions, distinguishing between
transcendent and mundane effects, etc. - became the standard toolbox for
Dharmasastrins, particularly by the turn of the second millennium C.E.36

In addition to providing the hermeneutical techniques that Dharmasastric
authors used to analyze jurisprudential problems, MTmamsa authors developed
many an early theory of ownership that provided an essential support to the
Dharmasastric theory of ownership by birth (janmasvatva). Beginning with
Sabarasvamin’s (4th Century C.E.) commentary on the Mimamsasdatras, the
Sabarabhasya, several Mimamsakas argued that Dharmasastric restrictions
(niyamas) regarding the acquisition of assets had moral, rather than legal, force (or,
more precisely, affected the moral virtue of an individual rather than their
appropriateness for sacrificial endeavors). Further, they argued that ownership, as a
fitness for use as desired (arhata, yogyatva, etc.), did not always afford an owner the
actual use of an asset as desired.

One argument that this thesis develops is that Dharmasastric arguments

concerning the juridical model of ownership by birth evolved in tandem with

35 For the hierarchy of injunctions, see Lawrence McCrea, “The Hierarchical Organization of
Language in MTmamsa Interpretive Theory,” Journal of Indian Philosophy 28.5 (2000): pp. 429-459.
36 Domenico Francavilla, The Roots of Hindu Jurisprudence: Source of Dharma and Interpretation in
Mimamsa and Dharmasastra (Torino: Comitato Corpus luris Sanscriticum et fontes luris Asiae
Meridianae et Centralis, 2005); P.V. Kane, A History of Dharmasastra, Vol. 5. Part 1. (Poona:
Bandharkar Oriental Research Institute, 1962): pp. 1152-1351; Lawrence McCrea, “Hindu
Jurisprudence and Scriptural Hermeneutics,” in Hinduism and Law: An Introduction eds. Lubin, Davis
& Krishnan, (Cambridge: Cambridge University Press, 2010): pp. 123-136; Kisori Sarkar, The
Mimansa Rules of Interpretation as Applied to Hindu Law, (Calcutta: Thacker & Spink, 1907).
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Mtmamsa theories of ownership as an extra-sastric, secular phenomenon. A distinct
school of jurisprudential thought, whose point of departure from other schools of
thought was the MTmamsa theory of ownership, emerged in various commentaries
on Vijianesvara’s Mitaksara and reached its intellectual zenith in the Sastric
monographs of members of the Bhatta family of pandits in Varanasr in the
seventeenth century.

Another $astric tradition that exercised a tremendous (if largely neglected)
influence on Dharmasastra was Navya-Nyaya, the ‘new epistemology’ that
developed in Mithila in the 13th century.3” These new logicians, Navya-Naiyayikas,
reformulated the earlier systems of Nyaya and Vaisesika, which were interested in
“ascertaining correctly what people know” and in mapping “the phenomenal world of
experience” onto a series of ontological categories (padartha).38 The Navya-
Naiyayikas employed a highly technical vocabulary - delimitation, conceptual
category, invariable concomitance, and a series of logical attractions - that brought
increased specificity to the use of language.3® Ownership was one topic that drew
sustained attention from Navya-Naiyayikas, particularly those who lived and worked
at the university of Navadvipa, Bengal, in the 16th, 17th and 18th centuries.4° Unlike
the MTmamsakas, these logicians defended a theory of ownership that depended on
$astra as the exclusive source of knowledge about how ownership is acquired. At the

same time, and in the same university, several Dharmasastrins developed - via a

37 For work on this relationship, see Kane, HDS, 5.2, 1468-1482.

38 Kroll, “A Logical Approach to Law,” 3-6.

39 |bid., 9-11. For overviews of Navya-Nyaya, see H.H. Ingalls, Materials for the Study of Navya-
Nyaya Logic (Cambridge: Harvard University Press, 1951); Jonardon Ganeri, The Lost Age of
Reason: Philosophy in Early Modern India 1450-1700 (Oxford: Oxford University Press, 2011). For an
overview of Nyaya, see Stephen Phillips, Epistemology in Classical India: The Knowledge Sources of
the Nyaya School (Oxford: Routledge, 2012).

40 These logicians form the subject of Kroll's dissertation. For the history of Navadvipa, see Ganeri,
The Lost Age of Reason, 42-59.
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commentarial tradition on Jimatavahana’s Dayabhaga - a juridical model of
inheritance diametrically opposed to that of the Mitaksara and its followers. The
Bengali Dharmasastrins used a Navya-Nyaya-inflected idiom to argue that sons and
grandsons acquired ownership in the father or grandfather’s estate only after their
father or grandfather’s legal divestiture of ownership (uparamasvatva).

To conclude, Dharmasastra is a technical, scholastic science (Sastra) that
portrays itself as a comprehensive guide to Dharma, the various duties incumbent on
individuals (whose archetype is an able-bodied Brahmana male). In this system,
seemingly distinct activities ranging from making one’s toilet to dividing one’s estate
among one’s children are facets of a larger, transcendent model of how society
ought to be organized according to caste and class. Ownership emerged as a
category relatively late in the Dharmasastric tradition - initially in the 6th century C.E.,
but largely after the turn of the second millennium. The appearance of ownership as
an analytical category coincides with the Dharmasastric tradition’s adaption of many
of the intellectual tools of MTmamsa. A core argument of this thesis is that MTmamsa
and later Navya-Nyaya theories of ownership had a direct impact on Dharmasastric
approaches to ownership and inheritance.

Having sketched the basic subject of this thesis, and having introduced the
reader to the concepts of ownership, Dharma and Sastra, | turn to the fundamental
problem that this thesis tackles: the distinction between (and distraction of) the
differences between Dharmasastra and ‘law.’

I.C: Law, Legalism, and Schools of Hindu Law

The broad claim of this thesis, that one can speak meaningfully of regionally

and methodologically distinct ‘schools’ of Hindu jurisprudence - built around

commentaries on the Mitaksara and the Dayabhaga - regarding ownership and
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inheritance in pre-colonial India, warrants an account of what | mean by ‘law,’
‘jurisprudence,’ and ‘schools of thought.’ This forces us to enter into the most heated
debate in contemporary studies of Dharmasastra: where and how to draw the line
between ‘law,” and ‘Dharmasastra.’ The issue is whether the increasing
sophistication of medieval and early modern commentaries and anthologies
represent Dharmasastrins employing ancient smrtis to accommodate contemporary
customs (acara) or systematically arranging the smrtis into an intellectually coherent
whole.

In brief, there are two camps. One camp, represented by Ludo Rocher,
Donald Davis and Patrick Olivelle, argues persuasively that Dharmasastra is, first
and foremost, “a meta-discourse,” whose influence on practical affairs was indirect
and indexed differently at different times.4! As Ludo Rocher would have it, “the entire
commentarial tradition [on Dharmasastra] is totally separated from reality; nor was it
ever intended to intervene in the reality of practical law and jurisdiction.”2 The other
camp, inaugurated by early orientalist, British administrators such as William Jones
(1746-1794) and Henry Colebrooke (1765-1837) and reconfigured by later scholars
including John Derrett (1922-2012), Robert Lingat (1892-1972), and P.V. Kane
(1880-1972), advances some variation of the hypothesis that Dharmasastra texts

record and justify the cultural and legal practices of Hindus in discrete temporal and

41 Qlivelle, Manu’s Code of Law, 64. See Donald Davis, “Hinduism as a Legal Tradition,” Journal of
the American Academy of Religion 75.2 (2007): pp. 241-267; Ludo Rocher, “Schools of Hindu Law,” in
Donald Davis ed. Studies in Hindu Law and Dharmasastra. (London: Anthem, 2014): pp. 119-128;
and “The Historical Foundations of Ancient Indian Law,” in Studies in Hindu Law and Dharmasastra:
pp. 59-82.

42 Rocher, “The Historical Foundations of Ancient Indian Law,” 76.
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geographical junctures.43 For example, Robert Lingat and J. Duncan Derrett argue
that “the appearance of the commentaries and digests marks a phase... it is no
exaggeration to say that it was only with that interpretation that a true juridical
science began in India.”44

This thesis takes the position that Rocher and Davis are correct to identify
Dharmasastra as primarily a learned, scholastic tradition. The thesis, however,
employs the methodological lens of intellectual history - adapted to the context of
India’s early modern Brahmana ecumene by Jonardon Ganeri, Christopher
Minkowski, Rosalind O’Hanlon and Anand Venkatkrishnan - to argue that early
modern Sanskrit scholars developed schools of jurisprudential thought that were
connected intimately with considerations of power, prestige and regional identity.4> In
short, | advance a new methodological approach to Dharmasastra that shifts the
focus of analysis from criticisms of problematic colonial understandings of
Dharmasastra as positive law to nuanced, intertextual studies of Dharmasastric
jurisprudence within the social and cultural contexts of early modern and early
colonial India.

The error of viewing Dharmasastra as a codification of Hindu law - rather than
as a uniquely Hindu form of Sastric jurisprudence - is as old as the discipline of
Western Indology. In 1772, Warren Hastings, the incumbent Governor-General of

Bengal, devised “A Plan for the Administration for Justice in Bengal” that established

43 Bernard Cohn, Colonialism and Its Forms of Knowledge: The Biritish in India (Princeton: Princeton
University Press, 1996); Neeladri Bhattacharya, “Remaking Custom: the Discourse and Practice of
Colonial Codification,” in Tradition, Dissent and Ideology: Essay in Honour of Romila Thapar, eds. R.
Champakalakshmi & S. Gopal (New Delhi: Oxford University Press, 1996): pp. 20-51; Robert Lingat,
The Classical Law of India, trans. John Derrett, (Berkeley: University of California Press, 1973); John
Duncan Derrett, Dharmasastra and Juridical Literature, (Wiesbaden: Harrassowitz, 1973); Kane,
HDS, 1.1.

44 Lingat, The Classical Law of India, 143.

45 Jonardon Ganeri,“Contextualism in the Study of Indian Intellectual Cultures,” Journal of Indian
Philosophy 36.5 (2008): pp. 551-562; Christopher Minkowski, Rosalind O’Hanlon and Anand
Venkatkrishnan, eds. Scholar Intellectuals in Early Modern India (London: Routledge, 2015).
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an integrated hierarchy of civil courts (divant adalats), culminating in the Sadar
Diwant Adalat, to which Hindus and Muslims could appeal.6é The key innovation in
Hastings’ “Judicial Plan” was that “in all suits regarding inheritance, marriage, caste,
and other religious usages, or institutions, the laws of the Koran with respect to
Mahometans and those of the Shaster with respect to the Gentoos shall be
invariably adhered to.”4” The core of the misunderstanding lay in the company
officials’ assumption of the relatively stable divisions between ecclesiastical and
secular jurisdictions in Britain, where matters of inheritance, adoptions, marriage and
the other ‘religious’ issues were resolved by biblical interpretation.48

Christi Merrill states that “Hastings made the straightforward assumption that
there were sacred texts in India that would offer a source for interpretation
comparable to ecclesiastical authorities in British law.”® If a British distinction
between secular and ecclesiastic jurisdictions set the stage for the creation of Hindu
law, the emerging orientalist project, which “saw ancient texts as the source of
authentic knowledge about immemorial custom and tradition,” ensured that, with

regard to Hindus, Dharmasastra would serve as its script and pandits - soon to be

46 Rosane Rocher, “The Creation of Anglo-Hindu Law,” in Timothy Lubin, Donald Davis, and Jayanth
K. Krishnan Eds., Hinduism and Law: An Introduction, (Cambridge, 2010): pp. 79-88, 78-9; Atul
Chandra Patra, The Administration of Justice under the East India Company in Bengal, Bihar and
Orissa (New Delhi: Asia Publishing House, 1962); M.P. Jain, Outlines of Indian Legal History
(Bombay: Tripathi, 1966). Islamic criminal law was administered through Sadr Faujdari Adalats.

47 George Forrest, Selections from the Letters, Dispatches and Other State Papers Preserved in the
Foreign Department of the government of India, 1772-1785 Vol 2. (Calcutta, Government Press,
1890), 290, cited in John Duncan Derrett, “The British as Patrons of the Sastra,” in Religion, Law and
the State in India (London: Faber & Faber, 1968): pp. 225-273, 232 fn 2. Cf. Rosane Rocher, “The
Creation of Anglo-Hindu Law,” 79.

48 Christi Merrill, “The Afterlives of Panditry: Rethinking Fidelity in Sacred Texts with Multiple Origins,”
in Decentering Translation Studies, ed. Judy Wakabayashi & Rita Kothari (Amsterdam: John
Benjamin, 2009): pp. 75-94, 79. Also see Rachel Sturman, “Property and Attachments: Defining
Autonomy and the Claims of Family in Nineteenth-Century Western India,” Comparative Studies in
Society and History 47.3: pp. 611-637.

49 |bid., 79.
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framed as ‘jurists’ and as ‘lawgivers’ — would be its actors.50 Indeed, it seems that
one of Hastings’ primary motivations in commissioning “a digest of Hindu Law” (the
Sanskrit Vivadarnavasetu) was to stave off British government interference in the
legal affairs of the Company by proving that Hindus had legal codes of their own
(and thus did not require the introduction of British civil law).5"

A consequence of Hastings’ Judicial Plan was that tremendous resources
were invested in crafting anthologies of Dharmasastra texts that outlined the Hindu
law of inheritance, contract, marriage, divorce, and adoption.52 Orientalists, including
William Jones and Henry Colebrooke, began a philological endeavor - to identify and
translate the principal Hindu law books - that coincided with the expansion of a
colonial judicial apparatus that was designed to enforce these Dharmasastric
treatises as the statutory codes of Anglo-Hindu Law.53 Henry Colebrooke, Julius Jolly
and the jurists of the Anglo-Indian legal system developed and applied as law the
theory that Dharmasastra literature could be divided into Dayabhaga (of
Jimatavahana and his followers) and Mitaksara (divided into Northern, Western,
Eastern and Southern subgroups) schools.5* Each school and sub-school
encapsulated the customary practices of its respective region. The end result was

the division of Dharmagastra into two principal schools of Hindu law regarding

50 Neeladri Bhattacharya, “Remaking Custom: the Discourse and Practice of Colonial Codification,” in
Tradition, Dissent and Ideology: Essay in Honour of Romila Thapar, eds. R. Champakalakshmi & S.
Gopal (New Delhi: Oxford University Press, 1996): pp. 20-51, 22.

51 Rosane Rocher, Orientalism, Poetry, and the Millennium: the Checkered Life of Nathaniel Brassey
Halhed, 1751-1830 (Delhi: Motilal Banarsidass, 1983), 52-3.

52 The Vivadarnavasetu, compiled in 1773 was translated in 1776 as A Code of Gentoo Laws. The
Vivadabharigarnava, compiled between 1788 and 1794 was translated between 1797 and 1798 as A
Digest of Hindoo Laws.

53 See Rosane Rocher, “The Creation of Anglo-Hindu Law;” Ludo Rocher, “Schools of Hindu Law;”
Donald Davis, “Law in the Mirror of Language: The Madras School of Orientalism on Hindu Law,” in
The Madras School of Orientalism: Producing Knowledge in Colonial South India ed. Thomas
Trautman (Oxford: Oxford University Press, 2009): pp. 288-309.

54 Rocher, “Schools of Hindu Law,” 119. See Kane, P.V. Kane, A History of Dharmasastra, Vol. 3. 2nd
Edition (Poona: Bhandarkar Oriental Research Institute, 1973): 544-545.
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inheritance that developed as a result of a schism between the followers of
VijAane$vara’s Mitaksara and Jimitavahana’s Dayabhaga. In 1810, Henry
Colebrooke published a translation of the Mitaksara and the Dayabhaga’s chapters
on inheritance, where he listed the various Dharmas$astras associated with different
schools of Hindu law.55 Colebrooke attributed his model of two principal schools -
based on the Dayabhaga and Mitaksara - and four Mitaksara sub schools - Mithila,
Benares, Bombay and Madras - to a philosophical difference of opinion regarding
ownership between the two schools. He wrote in 1825 that,
In the eastern part of India, viz. Bengal and Bahar, where the Vedas are less
read, and the Mimansa [sic] less studied than in the south, the dialectic
philosophy, or Nyaya, is more consulted, and is relied on for rules of
reasoning and interpretation upon questions of law, as well as upon
metaphysical topics. Hence have arisen two principal sects or schools, which,
construing the same text variously, deduce upon some important points of
law different inferences from the same maxims of law.56
Colebrooke’s model of schools of law was not without its critics - many of
whom doubted that scholastic Dharmasastra constituted an accurate record of the
regional customary laws of various Hindu castes - but schools of Hindu law became
an established feature of colonial and post-colonial Anglo-Hindu law.57 A substantial
body of case law that determined the legal contours of these schools developed in
the courts and a number of Sanskritists and historians attempted to reconstruct the

unigue confluence of social trends that led medieval pandits to adapt the

Dharmasastric laws of inheritance to reflect the practices of Bengali, Dravadian or

55 Henry Colebrooke, Two Treatises on the Hindu Law of Inheritance: Jimutavahana and
Vijnaneshwara (Calcutta: Hindoostanee Press, 1810), ii-v.

56 Sir Thomas Strange, Elements of Hindu Law: Referable to British Judicature in India Vol. 1.,
(London: Payne and Foss, 1825), 314.

57 For example, see J.H. Nelson, Prospectus of the Scientific Study of the Hindu Law. (London: Kegan
Paul & Co, 1881), A.C. Burnell, The Law of Partition and Succession: from the MS. Sanskrit Text of
Varadaraja’s Vyavaharanirnaya (Mangalore: Stolz, 1872). Sir Henry Maine wrote in 1861 that “the
Hindoo Code, called the Laws of Menu... does not, as a whole, represent a set of rules ever actively
administered in Hindostan.” Cited in Ludo Rocher, “Law Books in an Oral Culture: The Indian
Dharmasastras,” in Studies in Hindu Law and Dharmasastra: 103-117, 107.
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Maharastrian custom. The views peculiar to Jimutavahana’s Dayabhaga (the
alienability of the share of an undivided coparcener, the near-absolute discretion of
the patriarch in the division of inheritance and the legal validity of partitions enacted
in contravention of the Dharmasastra) were attributed to Bengal’s unique history.58
For G.C. Sarkar, Brahmana immigrants from Kanauj needed to protect their wealth
from the local Bengali families they intermarried with, while S.C. Mitra argues that
Buddhism and ‘Tantrism’ contributed the strong patriarchy of the Bengali School of
Inheritance.59

Colebrooke’s formulation of schools of Hindu law has come under withering
critique. Ludo Rocher and Donald Davis have emphasized the scholastic, Sastric
features of Dharmasastra and have argued that Dharmasastra is not ‘law’ in the
sense of “rules backed by sanctions enforced by the state.”80 Rocher advances the
position “that Dharmasastra is first and foremost a scholarly and scholastic tradition,
not a practical legal tradition.”é' He argues that the colonial British approach to
Dharmasastra as a record of positive law, as prescriptive lists of normative behavior,
fundamentally misconstrued a ‘scholarly’ tradition as a ‘legal’ tradition.®2 If
Dharmasastra is not law in the strict sense, what is it? For Rocher, “the true nature of
the Hindu lawbooks” is the product of “pandits, who worked with a set of data which
they tried - very hard, as they ought to - to arrange within a number of acceptable
systems.”3 The stability of these systems of interpretation “is the remarkable

element in Sanskrit technical literature [$astra], and it is not restricted to law and

58 See Ludo Rocher, Jimdtavahana’s Dayabhaga: The Hindu Law of Inheritance in Bengal (Oxford:
Oxford University Press, 2002), 31.

59 |bid., 31.

60 Donald Davis, The Spirit of Hindu Law, (Cambridge: Cambridge University Press, 2010), 1.

61 Donald Davis, “Introduction,” Studies in Hindu Law and Dharmasastra: 18-19.

62 |bid., 19.

63 Ludo Rocher, “Hindu Conceptions of Law,” 53.
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Dharmasastra.”®4 For Rocher, Brahmanical discussions of ownership and inheritance
represent the pinnacle of Brahmanical Dharmasastric debate (particularly when
tinged with the vocabulary of of the Navya-nyaya). Referring to the existence of
schools of law, Rocher writes that,

there was plenty of room for argumentation, but argumentation that relies on

factors of personal ability, such as the more or less extensive knowledge of

the MTmamsa rules, the sharpness of the mind of the author etc. The

remarkable fact is that each author wanted to surpass the other, with the

result being that these so-called juridical commentaries grew into one big

academic tournament of subtle argument.85
Rocher’s conclusion, echoed with undue vehemence by Davis, is that “the
Dayabhaga may have become extremely successful and may have been the source
of a regular school of thought on inheritance. We have no right, however, to accuse
the author of dishonesty, and say that he used the ancient smrtis as a pretext to lay
down or codify the law of Bengal.”66

Rocher’s characterization of Jimatavahana’s Dayabhaga as the source of a

regular “school of thought on inheritance” has not received adequate attention. What
do we call a Sastric school of legal thought if law is an inappropriate term? The
answer, | argue, is jurisprudence. Donald Davis, starting from Rocher’s
deconstruction of Dharmasdastra as positive law, offers the most sophisticated
account of Dharmasastra as an expert jurisprudential tradition. First, Davis uses a

pluralistic approach to shift the definition of law from “rules backed by sanctions

enforced by the state” to “the theology of ordinary life.”67 Specifically, he writes that

64 |bid., 53. For the nature of $astra, its apparent consistency of form and relationship to historical
reality see Pollock, Sheldon, “The Theory of Practice and the Practice of Theory in Indian Intellectual
History,” “Playing By the Rules: Sastra and Sanskrit Literature,” and “Tradition’ as ‘Revelation’: Sruti,
Smrti, and the Sanskrit Discourse of Power.”

65 |bid., 78.

66 Rocher, “Schools of Hindu Law,” 127. For Davis’ more polemical repetition of the same argument,
see The Spirit of Hindu Law, 97; “Law in the Mirror of Language,” fn 3.

67 Davis, Spirit of Hindu Law, 1. For an introduction to legal pluralism, see John Griffiths, "What is
Legal Pluralism,” Journal of Legal Pluralism 24 (1986): pp. 1-55.
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law “is both the instrument and rhetoric by which the most familiar, repeated, and
quotidian of human acts are first placed in a system or structure larger than the
individual experience.”8 For Davis, Dharmasastras “contain... Hindu jurisprudence,
a way of thinking about law from a distinctly Hindu perspective.”9
Davis’ definition of precolonial “Hindu Law” as “a variegated grouping of local
legal systems... that were united by a common jurisprudence or legal theory
represented by Dharmasastra” has been of tremendous aid for scholars who aim to
reconstruct Indian legal history through corporate conventions, royal inscriptions and
innumerable other artifacts of the “local legal systems” whose “correspondence” to
Dharmasastric jurisprudence “made... [them] more or less Hindu.”70 Davis’ further
development of his formulation of Dharmasastra as a distinctly Hindu form of
jurisprudence offers a novel way for attending to the development of schools of
Hindu jurisprudence. Davis writes that,
Dharmasastra contains the theological jurisprudence of Hindu law and the
only reasonable basis upon which local legal systems in India can be called
Hindu at all. Anyone familiar with American or European jurisprudence is well
aware that the level of abstraction in jurisprudence and its use of
hypotheticals, though drawn from legal practice, offers little help in the actual
practice of law. Few would suggest, however, that jurisprudence is irrelevant
for it is part of the training and disciplining of lawyers and judges in how to

think legally. Dharmasgastra served a similar purpose as its very name sastra,
which instructs or disciplines, tells us.”?

Davis notes that Dharmasastric scholasticism constitutes “a thought-world
that stands apart from the practical world of culture” wherein $astric “rules instead

construct an imagined ‘metacultural’ domain that seeks to become the substitute for

68 |bid., 1.

69 |bid., 13.

70 See Donald Davis, “Intermediate Realms of Law: Corporate Groups and Rulers in Medieval India,”
Journal of the Economic and Social History of the Orient 48.1 (2005): pp. 92-117; and Timothy Lubin,
"The Theory and Practice of Property in Premodern South Asia: Disparities and Convergences,"
Journal of the Economic and Social History of the Orient (forthcoming).

71 Davis, “Hinduism as a Legal Tradition,” 246.
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culture, to transcend it in the same way that culture is held to displace nature.””2
Further,
the drive to protect an imagined world composed of and guarded by rules is
found in all major traditions of religious law. This imaginative realm of rules
accounts for the common phenomenon in scholastic traditions of rules that
have no possible application in life but are nevertheless debated in detail and
with tremendous zeal. On Jewish and Roman jurists, Hezser writes, ‘neither
the rabbis nor Roman legal experts were interested in such distinctions
[between reality and fiction in case-law] since they were not interested in
historical accuracy...The legal world becomes a separate ontological sphere
governed by its own rules and distanced from simple social reality.’”3
We have arrived, finally, at an understanding of Dharmasastra as a form of
jurisprudence, which like most, if not all, of the world’s jurisprudential traditions 1)
constitutes an abstract, meta-discourse about the law, 2) involves a series of highly
technical interpretive rules, and 3) can be indexed to practical law in a variety of
ways at a variety of times and places. The theory of Dharmasastra that shifts from
law to legalism accurately captures many of the distinguishing features of the history
of Dharmasastra.”* While Davis’ legalistic idea of Dharmasastra militates,
conclusively, against Colebrooke’s formulation of schools of Hindu law, sensu stricto,
it militates in favor of Rocher’s suggestive assertion that Vijianesvara and
Jimatavahana may have founded influential schools of Hindu jurisprudence whose

different juridical conclusions were the result of philosophical, hermeneutical and

institutional commitments - precisely as Colebrooke claimed in 1825.

72 Donald Davis, “Rules, Culture, and Imagination in Sanskrit Jurisprudence,” in Legalism: Rules and
Categories eds. Paul Dresch and Judith Scheele (Oxford: Oxford University Press, 2015): pp. 29-52,
44.

73 |bid., 45. Catherine Hezser, “Roman Law and Rabbinic Legal Composition,” in The Cambridge
Companion to Rabbinic Literature, eds. Charlotte Fonrobert and Martin Jaffee (Cambridge:
Cambridge University Press, 2007): pp. 144-163,146.

74 Davis’ pluralistic approach to Dharmasastra, with its broad reading of law as a rules-based thought
system is firmly grounded in the socio-legal and anthropological movement at Oxford known as
‘legalism.’ For an overview of the legalism’s methodology, see Paul Dresch and Judith Scheele,
“Introduction,” in Legalism Rules and Categories: pp. 1-28, 1: “The idea of legalism that we took from
Lloyd Fallers was described in Volume One of this series as involving an appeal to rules that are
distinct from practice, the explicit use of generalizing concepts, and a disposition to address in such
terms the conduct of human life).”
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This leads to the core questions of this thesis: what is a ‘school’ of Hindu
jurisprudence, how do we chart the development, interaction and competition
between schools of jurisprudence and other Sanskrit text traditions? How can an
intellectual history of ownership and inheritance in these schools of Sanskrit
jurisprudence contribute to broader projects concerning the effect of colonialism on
India’s traditional knowledge systems?

I.D: Intellectual History, the Scale of Texts, and Schools of Thought

Until then | had thought each book spoke of things, human or divine, that lie outside
books. Now | realized that not infrequently books speak of books: it is as if they
spoke among themselves. In the light of this reflection, the library seemed all the
more disturbing to me. It was then a place of a long, centuries-old murmuring, an
imperceptible dialogue between one parchment and another, a living thing, a
receptacle of power not to be ruled by a human mind, a treasure of secrets
emanated by many minds, surviving the death of those who had produced them or
had been their conveyers.
- Umberto Eco, The Name of the Rose.”s

This thesis employs an intellectual historical approach to the study of the
development of Dharmasastric schools of jurisprudence concerning ownership and
inheritance. | take a “school of thought” to imply two phenomena that are often, but
not always, mutually concurrent: 1) a consistent and comprehensive line of
argumentation, that, unlike a single concept, forms a comprehensive scale of texts
that orients the author in relation to previous scholarship; and 2) a deliberate self-
representation as a follower, defender, or revitalizer of a tradition with which one has
a familial, regional, or disciplinary connection. The scale of texts forces us to ask

how an individual author situates himself in relation to his intellectual tradition. When

an author’s relationship is framed as taking part in a shared cluster of opinions and

75 Umberto Eco, The Name of the Rose, trans. William Weever (New York: Harcourt, 1983), 286.
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in a shared lineage, then we may meaningfully describe that relationship as
participating in a ‘school of thought.’

This section introduces the reader to three key terms: intellectual history, early
modernity and the scale of texts. Each of these terms informs the thesis’ aim of
charting the development of schools of jurisprudence in Indian intellectual history.
Intellectual history is a contested term. On one hand, as Anand Venkatkrishnan
notes,

The history of ideas, to put it in barest terms, was for most of the twentieth

century a Euro-American exercise in understanding intellectual shifts in their

historical context... [and] its initial practitioners, such as R.G. Collingwood,
were heir to a Hegelian idealism that viewed all history as the history of
ideas.”®

A different, less Hegelian and less abstract, strand of intellectual history,
originating from the work of the ‘Cambridge school’ of the late twentieth century, that
“understood texts as active expressions of language, or speech acts... [which] made
interventions in a broader discourse or milieu within which they participated” has had
a lasting influence on contemporary research on Sanskrit knowledge systems.”” A
key feature of the Skinnerian approach to intellectual is contextualism: namely, how
“a particular document or pronouncement [may be] situated in a biographical, social,
political and literary context rich enough to enable an inference to be drawn about
the nature of the illocutionary intervention the document embodies.””8 Nevertheless,

Ganeri highlights the difficulty of applying Skinner’s technique to India, where

Sanskrit scholasticism’s penchant for verbosity and rhetorical pretenses to a-

76 \Venkatkrishnan, “MTmamsa, Vedanta, and the Bhakti Movement,” 13. The Hegelian approach to
Indian intellectual history has been subject to a thorough critique from Ronald Inden. See Imagining
India (Oxford: Blackwell, 1990).

77 lbid., 13-14. Quentin Skinner, Visions of Politics, Vol. I: Regarding Method (Cambridge: Cambridge
University Press, 2002). For an introduction to Indian Intellectual history, see Sheldon Pollock, “Is
There an Indian Intellectual History?”Journal of Indian Philosophy 36.5 (2008): pp. 533-542.

78 Ganeri, “Contextualism,” 553.
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historical transcendence result in an intellectual milieu that often feels “all text and no
context.”79

Sanskrit intellectual history requires a rigorously intertextual approach, and
the best work on this subject has come from an international collaborative project,
“Sanskrit Knowledge Systems on the Eve of Colonialism.”° The group, which “aims
to investigate the substance and social life of Sanskrit learning from about 1550 to
1750” has developed a series of techniques to “illuminate our understanding of the
scholarly production of intellectuals and social observers during India’s early modern
period.”8! The working group argues that considerations of intellectual “discipline,
sect, lineage, and community” formed the context for literary interventions on the part
of individual Sastric authors.82

One key problem for the working group is the extent to which pre-colonial
India experienced a modernity analogous to that of the West.83 For many, the
distinguishing feature of early modernity in South Asia is a “connectedness” between

various areas of the subcontinent and the networks of royal patronage and $astric

79 |bid., 553.
80 Pollock, “Is There an Indian Intellectual History.” For a series of articles produced by the group, see
http://www.columbia.edu/itc/mealac/pollock/sks/index.html The canonical starting point is Pollock,

Sheldon. “New Intellectuals in Seventeenth Century India.” The Indian Economic and Social History
Review 38, no. 1 (2001): 3—-31.

81 Sheldon Pollock, “The Languages of Science in Early Modern India,” in Forms of Knowledge in
Early Modern Asia: Explorations in the Intellectual History of India and Tibet, 1500-1800, ed. Sheldon
Pollock (London: Duke University Press, 2011): pp. 19-48, 20. Christopher Minkowski, et. al.,
“Introduction,” 1.

82 |bid., 2.

83 For a general account of early modernity, see John Richards, “Early Modern India and World
History,” Journal of World History 8.2 (1997): pp. 198-203. For contrasting perspectives on the issue,
see Sheldon Pollock, “Pretextures of Time,” History and Theory 46.3 (2007): pp. 336—-383; and The
Ends of Man at the End of Premodernity (Amsterdam: Royal Netherlands Academy of Arts and
Sciences, 2005), and Parimal Patil, “The Historical Rhythms of the Nyaya-Vaisesika Knowledge-
System,” in Periodization and Historiography of Indian Philosophy, ed. Eli Franco (Wien: Sammlung
de Nobili, Institut fir Siidasien-, Tibet- und Buddhismuskunde der Universitat Wien, 2009): 91-126;
and Dipesh Chakrabarty, “The Muddle of Modernity,” American Historical Review 116.3 (2011): pp.
663-675.
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knowledge production that accompanied it.84 Rosalind O’Hanlon, drawing from the
work of Christopher Bayly, argues that Mughal India’s Brahmana ‘ecumene’ was
characterized by intense, pan-Indian competition for the patronage of royal and
imperial courts.85 As a result, scholars working on the intellectual history of early
modern India have produced groundbreaking work that reconstructs the intricacies
of, among other things, the relationship between MTmamsa hermeneutics and bhakti
devotionalismsé, the social politics of using Dharmasastric texts to adjudicate
regional caste disputes®’, or the intersecting lines of teacher-disciple knowledge
transmission in Advaita Vedanta against the backdrop of political developments in
early modern northern India.88 A perennial favorite topic of analysis for studies of
early modern sastric intellectual history has been the Bhatta family of Benares.8 The
Bhattas, a family of Maharastrian Brahmanas who moved to Varanasrt in the
sixteenth century, dominated the northern Indian intellectual scene of the sixteenth
and seventeenth centuries. They seem to have influenced nearly every discipline of
8astra, from MTmamsa, to Dharmasastra, Advaita-Vedanta, and Alankarasastra.
However, the Bhattas’ contribution to ownership and inheritance has not been

studied adequately.

84 Rosalind O’Hanlon, “Letters Home: Banaras Pandits and the Maratha Regions in Early Modern
India,” Modern Asian Studies, 44:2, (2010): pp. 201-240, 201. Cf. Sanjay Subrahmanyam, “Connected
Histories: Notes Towards a Reconfiguration of Early Modern Eurasia,” Modern Asian Studies, 31.3
(1997): pp. 735-762.

85Rosalind O’Hanlon, “Speaking from Siva’s Temple: Banaras Scholar Households and the Brahman
‘Ecumene’ of Mughal India,” South Asian History and Culture, 2:2, (2011): pp. 253-277, 254.

86 Anand Venkatkrishnan, “Ritual, Reflection, and Religion: the Devas of Banaras,” South Asian
History and Culture, 6:1 (2015): pp. 147-171.

87 Rosalind O’Hanlon, “The Social Worth of Scribes: Brahmins, Kayasthas and the Social Order in
Early Modern India,” Indian Economic Social History Review, 47.4 (2010): pp. 563-95.

88 Christopher Minkowski, “Advaita Vedanta in Early Modern History,” in Religious Cultures in

Early Modern India: New Perspectives, ed. Rosalind O’Hanlon and David Washbrook. Special Volume
of South Asian History and Culture 2.2 (2011): pp. 205-31.

89 For the family in general, see James Benson, “Samkarabhatta’s Family Chronicle: The
Gadhivamsavarnana,” in Axel Michaels (ed.), The Pandit: Traditional Scholarship in India (Delhi:
Manohar Publishers, 2001): pp. 105-118.
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This thesis adds to the work of Sanskrit Knowledge Systems on the Eve of
Colonialism in two ways. First, the thesis adds a substantial body of textual material
to the conversation: a series of Dharmasastra, Mimamsa and Navya-Nyaya treatises
whose importance to contemporaneous debates in other $astric disciplines has been
largely unexamined. In particular, it examines how Dharmasastric theories of
ownership and inheritance were connected to broader considerations of family,
intellectual lineage, regional identity and political patronage. The thesis argues that
seemingly abstract, scholastic Dharmasastric debates about ownership and
inheritance were very much a relevant topic for early modern Varanasi-based
scholars. Moreover, the thesis connects jurisprudential arguments in Dharmasastra
with developments in MTmamsa and Navya-Nyaya and the emergence of
Navadvipa, Bengal, as an intellectual powerhouse (and rival to Maharastra) in the
16th century.

Second, this thesis introduces a new analytical tool for describing the complex
intertextual relationships between Sanskrit ideas across chronological, disciplinary,
and sectarian lines: the scale of texts. R.G. Collingwood observes that,

if in philosophical thought every difference of kind is also a difference of

degree, the specifications of a philosophical concept are bound to form a

scale; and in this scale their common essence is bound to be realized

differentially in degree as well as differentially in kind.9°
Collingwood’s argument is that a scale of forms reveals “overlap and hierarchy” in
philosophical thought, where “concepts do not stand as autonomous units to each

other, but as overlapping in a progressively developing series, each stage of which is

related to its predecessor as advanced is to lower.”! The result is that “the logical

9% R.G. Collingwood, An Essay on Philosophical Method (Oxford: Clarendon Press, 1933), 77.
91 Peter Johnson, R.G. Collingwood: an Introduction (Bristol: Thoemmes Press, 1998), 27.
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movement from one form to another is... an overlapping chain in which each
successive stage both confirms and extends the one before.”92

The historian of India, Ronald Inden, recalibrated the scale of forms as a
“scale of texts” in order to shift the historical study of India from a Hegelian history of
essentialized ideas to an empirical account of historical agents in time and place. He
describes a scale of texts as the way in which,

later agents and their texts overlap with those of their predecessors and

contemporaries and, by engaging in a process of criticism, appropriation,

repetition, refutation, amplification, abbreviation, and so on, position

themselves in relation to them.%3
Inden, Daud Ali and Jonathan Walters’ brilliant use of the scale of texts to reconstruct
the relationship between the textual artifacts of ‘complex agents’ - committees of
learned scholars, monastic institutions, corporate guilds, etc. - and the ‘imperial
formations’ of medieval South Asia has set a new paradigm for historical studies of
pre-modern South Asia.%*

While Inden focuses on elite, imperial courts - the Rastrakuta, Calukya and
Cola courts - this thesis employs the model of a scale of texts to analyze the works
of individual scholars, scholar families and scholastic institutions within specific
intellectual and social contexts. The scale of texts is ideally suited to the thickly
intertextual milieu of early modern India and to the discipline of Dharmasastra.
Further, the scale of texts, when combined with the Sanskrit Knowledge Systems’

account of early modern northern Indian social history, offers the ideal method for

theorizing what | take to be a “school of thought.”

92 |bid., 27.

93 Ronald Inden, J. Walters and D. Ali, Querying the Medieval: Texts and the History of Practices in
South Asia. (Oxford: 2000), 12.

94 For a similar project, see Velcheru Rao, David Shulman, & Sanjay Subrahmanyam, Textures of
Time: Writing History in South India, 1600-1800 (Delhi: Permanent Black, 2001).
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My interest in demonstrating the existence of schools of Sanskrit
jurisprudence - connected to region, discipline and lineage - is not limited to
disproving Rocher and Davis’ overzealous polemic against Colebrooke. An analytical
focus on how distinct schools of jurisprudence developed in medieval and early
modern India - and survived into the colonial period - militates against a harmful
truism in the study of Indian history and the study of early modern Sanskrit
knowledge systems in particular: what Sudipta Kaviraj calls “an epistemic rupture on
the vastest possible scale, one of the greatest known in history.”5 Rosane Rocher
and Brian Hatcher have argued persuasively that with regard to Dharmasastra, the
advent of European colonization did not spell the end of creativity and innovation of
panditic thought.?¢ Between 1772 and the mid-nineteenth century, pandits from
Bengal and Benares, who were hired by agents of the East India Company, compiled
a series of some of the most sophisticated Dharmasastric works on contract,
inheritance, adoption and the like. | argue in this thesis that the arguments in these
colonial-era anthologies reflect the continuance of traditional, medieval and early
modern Dharmasastric schools of thought that developed in Varanasi, NavadvT and
Mithila.

The problem with viewing schools of Sanskrit jurisprudence as a “phony”
Colonial invention is that such a view elides the contributions of a generation of

pandits to an ancient system by attributing their insights and interests to the will of

95 Sudipta Kaviraj, “The Sudden Death of Sanskrit Knowledge,” Journal of Indian Philosophy 33.1
(2005): pp. 119-142, 132.

9 Rosane Rocher, “Weaving Knowledge: Sir William Jones and Indian Pandits,” in Objects of Enquiry:
the Life, Contributions, and Influences of Sir William Jones, 1746-1794, eds. Garland Cannon & Kevin
Brine (New York: NYU Press, 1995): pp. 51-79; Rosane Rocher, “The Career of Radhakanta
Tarkavagrsa, an Eighteenth-Century Pandit in British Employ,” Journal of the American Oriental
Society 109.4 (1989): pp. 627-633; Brian Hatcher, “Sanskrit and the Morning After: The Metaphorics
and Theory of Intellectual Change,” Indian Economic and Social History Review 44.3 (2007): pp.
333-361.



33

their colonial suzerains. The most recent and most significant work on ownership
and property in colonial-era Dharmasastra digests commits the deeply ironic error of
castigating several novel Sanskrit arguments concerning the nature of property -
arguments that may well prove that India exercised a greater influence on Anglo-
American jurisprudence than previously thought - as foreign impositions.9”

The endpoint of this thesis - beyond its myriad contributions to the technical
details in the evolution of the concept of ownership and the jurisprudence of
inheritance in Indian intellectual history - is a broad claim that Dharmasastra,
traditional Indian jurisprudence, is one of the world’s great systems of jurisprudence.
This is not a laudatory claim, but rather a call to appreciate that, as with Anglo-
American jurisprudence, we can speak of various schools of jurisprudence that are
inflected by different philosophical commitments and pursuing different legal goals.
We can speak of the evolution of jurisprudential ideas such as ownership and
inheritance. We ought to be able to speak of the interaction between Indian and
Western jurisprudence and of the future of Indian jurisprudence in a way that
emphasizes continuity as much as conflict.

I.E: Outline of Chapters

The body of this thesis comprises four chapters. Each chapter traces the
connection between a jurisprudential model of inheritance and a $astric (Mimamsa
or Nyaya) theory of ownership. In Chapter 1, | examine the development of the
concept of ownership in Mimamsa and Dharmasastra from the first millennium C.E.
to approximately the 15th century C.E. Contemporary scholarship has long accepted
as a truism that there is a nexus between Dharmasastric jurisprudence and

Mimamsa rules of interpretation. | focus on the secularization of ownership in

97 Nandini Bhattacarya-Panda, Appropriation and Invention of Tradition: The East India Company and
Hindu Law in Bengal (New Delhi: Oxford, 2008).
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Mimamsa and the relationship of this secularization to the development of the theory
of ownership by birth (janmasvatva) articulated in Vijianes$vara’s 11th-12th century
commentary on the Yajnavalkyasmrti, the Rjumitaksara, and later texts. Towards that
end | draw attention to two linked trends in Indian intellectual history: 1) the
development of a legal concept of ownership that occurred in the MTmamsa tradition
centuries before the earliest logicians (Naiyayikas); and 2) the application of that
Mimamsa concept to a medieval Dharmasastric jurisprudential approach to
inheritance which traced its origins to the Mitaksara.

The chapter argues that the Mitaksara marks a crucial juncture at which
earlier, inchoate theories of ownership by birth that had appeared in early
Dharmasastra commentaries were consolidated and combined with a Prabhakara-
Mimamsa theory of ownership as a secular, extra-§astric phenomenon.
Vijianesvara’s combination of MTmamsa theories of ownership and Dharmasastric
models of inheritance formed a distinctive, comprehensive scale of texts that was
embraced by subsequent generations of Dharmasastrins. It is this mutual
interdependence of Prabhakara-MTmamsa and Mitaksara Dharmasastra which can
be identified as the distinctive feature of a discernible Mitaksara school of
jurisprudence. The chapter argues that the one can demonstrate that there is such a
thing as a Mitaksara school of jurisprudence by the ways in which subsequent
Dharmasastrins in the late medieval period followed the further philosophical
developments in Prabhakara-Mimamsa concerning ownership when they
commented on, expanded, or recalibrated VijianesSvara’s model of inheritance.
VijAanes$vara is a founder in the sense that he consolidated earlier Dharmasastrins’
theories of ownership and inheritance and established the parameters for future

debate about the issue. The chapter does not, however, argue that the early
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Mitaksara school - a primarily academic school - was associated with distinct
geographical regions or teacher-disciple lineages.

The second chapter traces the development of a uniquely Bengali (Gauda),
Navya-Nyaya-inflected school of jurisprudence that developed at the university of
Navadvipa (founded in 1514) in Bengal during the sixteenth century. The university
of Navadvipa became one of India’s greatest centers for the study of Navya-Nyaya.
The Dharmasastrins and Naiyayikas who lived and worked together in Navadvipa’s
colleges (tols) shared a cluster of philosophical and jurisprudential propositions -
many pertaining to ownership and inheritance - that they contrasted with the
propositions of the scholars of Mithila, a rival - and at that time, more famous -
university town in what is modern Bihar. Navadvipan Dharmasastrins, including
Srinathacarya Cadamani (1475-1525), Ramabhadra | (1510-1570), and
Acyutacakravartin (1510-1570), and logicians, such as Raghunatha Siromani
(1460-1540), and Jayarama Nyayapaficanana (17th Century), began to speak of
themselves, their ritual practices and their intellectual opinions, as being part of a
Bengali (Gauda) school of thought. Navadvipa’s jurists and logicians focused on the
Dayabhaga of Jimatavahana (12-15th Centuries), an obscure, previously unknown
treatise on inheritance, as the central text of their new school of jurisprudence:
dozens of commentaries on the Dayabhaga were written in a Navya-Nyaya idiom
and dozens of Navya-Nyaya treatises on ownership defend arguments from the
Dayabhaga.

Contemporary scholarship downplays or disputes a connection between the
rise of Navadvipa as a center of Dharmasastra and as a center of Navya-Nyaya.
The emergence of a Bengali scale of Dharmag$astra texts coincided, geographically

and chronologically, with the emergence of a Navadvipan, Bengali school of Navya-
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Nyaya. In their commentaries on the Dayabhaga Dharmasastrins such as
SrTnathacaryactdamani, Ramabhadra and Acyutacakravartin deployed Navya-
Nyaya theories of ownership to defend Jimatavahana and reject Vijaianesvara’s
theory of ownership by birth. Likewise, Navadvipan-trained Navya-Naiyayikas,
including Ramabhadra Sarvabhauma and Jayarama Nyayaparcana, developed
metaphysical accounts of ownership that accepted the conclusions of Dayabhaga
school a priori.

| aim to rectify the misconception that there was no causal connection
between these developments. | do so by drawing attention to the relationship
between Navya-Nyaya theories of ownership as discernible from the Sastra alone
(sastraikadhigamyasvatva, etc.) and the Dharmasastric theory of ownership by the
cessation of the ownership of the previous owner (uparamasvatva) articulated in
Jimatavahana’s Dayabhaga. | advance two lines of argumentation: 1) that
Navadvipan Dharmasastrins incorporated Jimatavahana’s Dayabhaga in a self-
consciously Bengali assemblage of Dharmasastra texts; and 2) that Navadvipan
commentaries on the Dayabhaga and Navya-Nyaya discussions of ownership reflect
a deliberate and mutually influential attempt to articulate an internally consistent
cluster of Bengali theories of ownership and inheritance - a school - in opposition to
a Maithila school of jurisprudence.

The third chapter examines the reception of Dayabhaga jurisprudence and
Navya-Nyaya theories of ownership in the Dharmasastra and Mimamsa writings of
Maharastrian Brahmanas in the city of Varanast in the sixteenth and seventeenth
centuries. | argue that for the Bhatta family of Varanasrt, a famous and influential
family of Maharastrian Mimamsakas and Dharmasastrins who identified themselves

as exemplary southern (Daksinatya) Brahmanas, Gauda Dharmasastrins and their
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Navya-Nyaya philosophy constituted a significant threat. The Bhattas characterized
VijAane$vara’s Mitaksara as the paradigmatic southern, Mimamsa-compliant treatise
on inheritance. They incorporated the Mitaksara and MTmamsa theories of
ownership into a comprehensive southern school of jurisprudence - whose opinions
they contrasted with those of the Gaudas. This school of thought, developed in the
commentarial writings of successive members of the Bhatta family, including
Ramakrsnabhatta (16th Century), Kamalakarabhatta (active 1610-1640),
NTtlakanthabhatta (mid-17th Century) and Gagabhatta (late 17th Century) deployed
Mimamsa theories of ownership and inheritance against Navya-Nyaya ones.

The chapter argues that the Bhattas’ polemic against the Navadvipan, Navya-
Nyaya-inflected school of jurisprudence marks a watershed moment when the
Mitaksara and its MTmamsa theory of ownership were incorporated into a broader,
distinctively southern scale of Dharmasastra texts. The Bhatta family headed the
many Brahmana assemblies (Brahmanasabhas) that met in Varanasrt’s
Kasivisvesvara temple in the sixteenth and seventeenth centuries to adjudicate
caste disputes and matters of ritual entitlement. | argue that these jurisprudential and
social factors are intertwined inexorably: the Bhattas’ legacy as the acme of southern
Brahmanism can be attributed to their vigorous defense of traditional Dharmasastra
from a rival Bengali school of law. They accomplished this in three ways. First, the
Bhattas crafted a comprehensive scale of Dharmasastra texts that weighed and that
rejected the opinions (on subjects as diverse as festivals, meat-eating, and the legal
validity of irreligious transactions) of prominent eastern and Bengali Dharmas$astrins
such as Vacaspatimiéra Il (actually a Maithila author), Salapani Upadhyaya,
Raghunandana Bhattacarya and Srinathacaryacudamani. Further, they contrasted

the views of these Bengalis with those of southerners. Second, with regard to
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inheritance specifically, the Bhattas defended the Mitaksara school’s theory of
janmasvatva and its attendant legal implications from the objections of Bengali
Dharmasastrins. Finally, the Bhattas, in their MTmamsa writings, adopted Navya-
Nyaya techniques to advocate a theory of ownership as a secularly created causal
capacity (Sakti) in contrast to Bengali theories of ownership as a sastrically
determined conceptual category (padartha) or as a qualified absence (viSistabhava).
| argue that the Bhattas’ philosophical arguments concerning the metaphysics of
ownership are linked to their jurisprudential arguments concerning the theory of
patrilineal coparcenary trusts. Both of these positions, in turn, are implicated in the
broader attempt by the Bhattas to frame their $astric writings as a facet of their
identity as exemplary southern Brahmanas.

Ultimately, the chapter concludes that these developments led to the
formation of distinct schools of Dharmasastric thought centered on Varanasi/
Maharastra and Mithila/Bengal, whose theories of ownership and inheritance were
incorporated within broader scales of Dharmasastra texts and within enduring
teacher/disciples lines of transmission and multi-generational sub-commentarial
traditions.

The fourth chapter turns to the British encounter with traditional Sanskrit
learning in the late eighteenth and early nineteenth centuries and traces the
construction of Hindu Schools of Law in Colonial India between 1772 and 1825. The
chapter examines three digests of Sanskrit Dharmasastra that were compiled at the
behest of the East India Company and whose English translations were utilized by
British jurists in colonial courts: the Vivadarnavasetu (translated in 1776 as A Code
of Gentoo Laws), the Vivadabharigarnava (translated in 1795-6 as A Digest on

Contracts and Succession), and the Dharmasastrasamgraha (which served, | argue,
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as the impetus for Colebrooke’s Two Treatises). | accept that the basic premise of
Anglo-Hindu Law - that Dharmasastric legal treatises encapsulate local custom -
suffers from fundamental flaws. However, | argue that the colonial era Dharmasastra
digests articulate discernible, regionally specific schools of jurisprudential thought
regarding ownership and inheritance. The treatises do this, | contend, by
recapitulating and by enhancing the eastern and southern scales of Dharmasastra
texts that developed originally in Navadvipa and Varanasrt in the sixteenth and
seventeenth centuries. On the one hand the Vivadarnavasetu and the
Vivadabharigarnava, compiled by teams of Bengali logicians, synthesize and defend
the Dayabhaga’s Bengali (Gauda) theories of ownership by the cessation of the
ownership of the previous owner (uparamasvatva), ownership as discernible from
the Sastra alone (Sastraikagamyatva), and factum valet against the opinions of
Maithila rivals (often utilizing the formal techniques of Navya-Nyaya philosophy). On
the other hand, the Vyavaharabalambhattr - compiled by a Maharastrian
Mimamsaka - synthesizes and defends the Mitaksard’s southern (Daksinatya)
theories of ownership by birth (janmasvatva) and of ownership as secular (laukika)
against the Dayabhaga and logicians identified as Bengali (Pracya, Gauda, etc.).
Conceiving of Dharmasastra as positive law and positing regionally specific
schools of Dharmasastric jurisprudential philosophy constitute two independent
propositions. In accepting the first proposition and rejecting the second proposition, |
argue that Colebrooke’s formulation of schools of law - particularly his formulation of
Dharmasastric theories of ownership and inheritance as rooted in the Dayabhaga
and Mitaksara - constitutes a logical and an appropriate understanding of the state of
Dharmasastra that he encountered directly in the Dharmasastra anthologies

compiled for the British and through his collaboration with Bengali, Maithila and
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Maharastrian pandits. Further, Colebrooke’s hypothesis that Navya-Nyaya and
Mtmamsa theories of ownership lie at the heart of the division of Dayabhaga and
Mitaksara schools of Sanskrit jurisprudence is supported by the Vivadarnavasetu,
the Vivadabharigarnava, and the Viyavaharabalambhattr's discussions of ownership
and inheritance.

The chapter makes the broad claim that the schools of Dharmagastric thought
that developed in the sixteenth and seventeenth centuries endured through the
eighteenth century. Additionally, the chapter argues that many of the pandits who
assisted British orientalists and jurists in the compilation of Dharmasastra digests
and in the construction of Anglo-Hindu law adhered to the classificatory and
pedagogical scheme of regionally specific Dayabhaga/Mitaksara schools of
Dharmasastra. In doing so, the chapter makes two significant interventions in
contemporary scholastic debates concerning the history of Dharmasastra and law in
colonial India. The first intervention takes aim at a shibboleth of modern studies of
Dharmagastra: that the division of Dharmasastric discussions of inheritance into
Gauda, VaranasTt, Maithila, Daksinatya and Dravida schools is alien to Dharmasastra
as a discipline. | argue that although the construction of a Dravida school of law was
an unwarranted product of British legal and orientalist overreach, the Dharmasastra
compendia of the eighteenth century and the earlier intellectual history of ownership
and inheritance support a model of Sanskrit schools of legal thought. In this sense,
the chapter functions as a capstone to this thesis’ broad argument that Rocher and
Davis’ opposition to Colebrooke is at least partly incorrect and that scholars ought to
attend to the ways in which considerations of regional identity, pedagogical lineage,
and disciplinary commitments inflected the intellectual history of jurisprudence in

ancient and early modern India.
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The conclusion of the thesis summarizes and charts the material that |
examine in the four chapters. The broad takeaway of my research is that attending to
the philosophical and legal intricacies of ownership and inheritance is of benefit not
only to scholars whose interests lie in specialized studies of Dharmasastra. Rather,
because ownership and inheritance were fundamentally problematic categories, they
provide a valuable lens for charting continuity, conflict and colloquy between camps
of pandits who arrived at very different understandings of ownership and its
attendant legal phenomena. Furthermore, because considerations of ownership and
inheritance were at the very heart of the British colonial apparatus - an apparatus
associated with a mercantilist political economy - Dharmasastric discussions of
ownership and inheritance offer an ideal avenue for testing the credibility of claims
that the advent of colonialism destroyed the vitality of traditional Sanskrit knowledge
systems.

The conclusion explores the significance of the this thesis’ findings for the
role of Hindu law in postcolonial India. The conclusion examines the Hindu Code
Bills of 1955-6 and militates against the quick and easy assumption that modern,
neo-liberal legal universals offer an inherently superior form of justice. Furthermore,
the conclusion explores two areas where additional research on the subject of
ownership in Sanskrit jurisprudence shows promise. First, an expanded focus from
the specific legal problem of inheritance to a broader consideration of ownership’s
legal incidents - contract, mortgage, religious trusts, women’s property rights, etc. -
would shed light on - and provide a means of deconstructing - many of the most
pressing topics in post-colonial Hindu law. A related, but less certain, project involves

charting the possible connections between Sanskrit theories of ownership (notable
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for its plurality of ‘sub-proprietary’ rights) and the development of early forms of the
‘bundle of rights’ in classical jurisprudential theories from the nineteenth century.

In the course of this thesis, | hope to show that ownership and property -
however boring they might appear to be - ought not be viewed in the same light in
which Kafka grimaced at Austrian law - as “sawdust... chewed by a thousand
mouths before.”®8 This introduction has argued that property law - or the Sanskrit
theoretical reflection thereon - was inflected by the intellectual dynamism, hot-
blooded polemic and diversity of thought of the many pandits who dedicated their

lives to the $astric study of property.

98 Robert Kaplan, “Joseph K. Claims Compensation: Franz Kafka’s Legal Writings,” Advances in
Historical Studies 3 (2014): pp. 115-121, p. 116.
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Chapter 1: The Mitaksara School and Mimamsa

In this chapter | examine the development of the concept of ownership in
Mimamsa and Dharmasastra from the first millennium C.E. to approximately the
15th century C.E. Contemporary scholarship has long accepted as a truism that
there is a nexus between Dharmasastric jurisprudence and Mimamsa rules of
interpretation.! Indeed, much has been written concerning the precise nature of this
nexus, particularly with regard to custom and law. | want to shift the focus to related
issues that have been underestimated by recent scholarship on Dharmasastra and
by scholarship on the philosophy of ownership in Sanskrit knowledge systems: the
secularization? of ownership in Mimamsa and the relationship of this secularization to
the development of the theory of ownership by birth (janmasvatva) articulated in
VijAane$vara’s Rjumitaksara.® Towards that end | draw attention to two linked trends
in Indian jurisprudential history: 1) the development of a philosophical concept of
ownership that occurred in the MTmamsa tradition centuries before the earliest
logicians (Naiyayikas); and 2) the application of that MTmamsa-derived concept to a
medieval Dharmasastric jurisprudential approach to inheritance which traced its
origins to the Mitaksara.

The central object of inquiry of the chapter is Vijianesvara’s 11th-12th

Century commentary on the Yajnavalkyasmrti, the Rjumitaksara (commonly referred

' See Domenico Francavilla, The Roots of Hindu Jurisprudence: Source of Dharma and Interpretation
in Mimamsa and Dharmasastra (Torino: Comitato Corpus luris Sanscriticum et fontes luris Asiae
Meridianae et Centralis, 2005).

2 By secular | mean extra-$astric. The Sanskrit word, laukika (worldly) captures much of the popular
Western idea of secular as temporal.

3 See Donald Davis, The Spirit of Hindu Law (Cambridge: Cambridge University Press, 2010), and
Ethan Kroll, “A Logical Approach to Law” (PhD diss., University of Chicago, 2010).
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to as the Mitaksara).* With the possible exception of the Manavadharmasastra (the
Laws of Manu), the Mitaksara is the single most important treatise in the history of
Dharmasastra. The Mitaksara, although ostensibly a mere gloss of the
Yajnavalkyasmrti, goes into extraordinary detail on many facets of acara (conduct),
vyavahara (jurisprudence), and prayascitta (atonement). The Mitaksara serves as
the touchstone for virtually every subsequent Dharmasastrin. As P.V. Kane notes:

The Mitaksara holds a position similar to that of the Mahabhasya of Patafjali in

Grammar or the Kavyaprakasa of Mammata in Poetics. It embodies in itself

the results of centuries of legal speculation that preceded it and becomes in its

turn a source of further exegesis and improvements.5

The Mitaksara was also the essential text for H.T. Colebrooke’s colonial
theory of regional schools of Dharmasastric law of inheritance. As Colebrooke
declares in the preface to his Two Treatises:

The range of its authority and influence is far more extensive than that of

Jimuta-vahana’s treatise; for it is received in all the schools of Hindu law, from

Benatres to the southern extremity of the peninsula of India, as the chief

groundwork of the doctrines which they follow, and as an authority from which

they rarely dissent.

This chapter aims to ask how and why the Mitaksara came to be so influential
in the intellectual history of ownership by birth. My contention is that the Mitaksara
marks a crucial juncture at which earlier, inchoate theories of ownership by birth that
had appeared in early Dharmasastra commentaries were consolidated and

combined with a Prabhakara-MTmamsa theory of ownership as a secular, extra-

Sastric phenomenon. For the Mitaksara and its followers in Dharmasastra, ownership

4 For Vijianes$vara, see Kane, A History of Dharmasastra, Vol. 1., Part 2. 2nd Edition (Poona:
Bhandarkar Oriental Research Institute, 1975): 601-616.; Gunter-Dietz Sontheimer, The Joint Hindu
Family: Its Evolution as a Legal Institution (New Delhi, Munshiram Manoharlal, 1977): 120-139; J.D.
Derrett, “the Relative Antiquity of the Mitakshara and the Dayabhaga,” Madras Law Journal (1952):
pp. 9-15; and Kroll, “A Logical Approach to Law,” 20.

5 P.V. Kane, “The Predecessors of Vijianesvara,” The Journal of the Bombay Branch of the Royal
Asiatic Society,” (1925): pp. 193-221.

6 H.T. Colebrooke, Two Treatise on the Hindu Law of Inheritance (Calcutta: Hindoostanee Press,
1810), iv.
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is theorized as a quality (guna) of an asset (dhana, dravya), produced by secularly
recognized acts of acquisition (lokasiddharjanopaya) and characterized as a fitness
for use as desired (yathestaviniyogayogyatva).

The chapter aims to redress three mistaken assumptions underlying leading
scholars’ contributions to the study of ownership in the Sanskritic tradition as it
relates to the Mitaksara. The first assumption, presented by such scholars as Ludo
Rocher and Donald Davis, is that the Mitaksara/Dayabhaga debate can be projected
anachronistically into the earliest strata of Dharmasastra commentary and that
Vijaanedvara’s importance to virtually all subsequent Dharmasastrins can be de-
emphasized.” The second assumption, made by John Duncan Derrett, is that the
Mtmamsakas’ theory of secular ownership is inherently morally regressive. Derrett
characterizes Vijianesvara’s use of Prabhakara’s secular theory of ownership as the
cynical move of a Brahman “pathetically keen” to prove the validity of his
community’s often questionable titles to assets acquired in dubious circumstances.8
Derrett does not properly trace the MTmamsa theory of ownership. This might
account for why he fails to acknowledge the pains to which the MTmamsakas go to
offer a secular theory of property which conforms to ethical considerations of moral
propriety and societal equity - albeit an equity which differs in many respects from
Western concepts of justice.

The third assumption, made by Ethan Kroll, is that the earliest sophisticated
philosophy of ownership was developed in the Nyaya tradition. In examining the
earliest strata of Mimamsa theories of ownership, Kroll’s focus on the term svatva at

the cost of related terms - svamya, svami, svam, and so on - resulted in his failure to

7 See Davis, The Spirit of Hindu Law; Ludo Rocher, “Schools of Hindu Law,” in Studies in Hindu Law
and Dharmasastra, ed. Donald Davis (New York: Anthem Press, 2014): pp. 119-141.

8 J. D. Derrett, “The Right to Earn in Ancient India: A Conflict between Expediency and Authority”
Journal of the Economic and Social History of the Orient 1.1 (1957): pp. 66-97, 84, fn 1.
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notice the philosophical rigor with which Mimamsakas including Sabara,
Salikanatha, and Bhavanatha treated ownership. Kroll maintains that:
The first sophisticated definition of svatva comes not from the Dharmasastra or

Mimamsa, but from a seemingly random passage in the

Nyayavarttikatatparyatika... of the 9th c. [Nyaya] scholar Vacaspatimisra.®

In response to Kroll, | argue that the MTmamsa contributions to the study of
ownership were integral to the development of Dharmagastric theories of inheritance,
particularly amongst those $astrins who followed Vijianesvara’s arguments in the
following centuries. It is this mutual interdependence of Prabhakara-MTmamsa and
Mitaksara-Dharmasastra which can be identified as the distinctive feature of a
Mitaksara school of jurisprudence.

In short, this chapter argues three points: 1) that the Mimamsa developed the
earliest Sanskrit theories concerning ownership and property; 2) that Vijianesvara’s
treatment of inheritance marks a turning point because he combined MTmamsa
theories of ownership with the ethical dimensions of Dharmasastric legal problems;
and 3) that subsequent Dharmagastrins in the late medieval period followed the
further philosophical developments in Prabhakara-MTmamsa concerning ownership
when they commented on, expanded, or criticized Vijianesvara’s model of
inheritance. Vijianesvara is a founder in the sense that he consolidated earlier
Dharmasastrins’ theories of ownership and inheritance and established the
parameters for future debate about the issue. Vijianesvara fashioned a distinctive,
influential scale of Dharmasastra and MTmamsa texts.10

The reader should note that any reference to Jimatavahana, or to

‘easterners,’ or to specific geographical locations or ‘schools of law’ are

9 Kroll, “A Logical Approach to Law,” 34-35.
10 See the introduction to this thesis for an analysis of the scale of texts.



47

conspicuously absent from the scale of Dharmas$astra texts developed by
VijAiane$vara and his immediate followers. Thus, Vijianesvara can be considered a
‘founder’ of a ‘school of jurisprudence’ in an intellectual, rather than a social sense.
In the following chapter | will demonstrate that the identification of regionally specific
schools of Dharmasastra tied to distinct philosophical commitments first emerges
with the rise of Bengal as a center of Navya-Nyaya in the 16th Century.
1.A: Consolidating Earlier Dharmasastra

In this section | take up the issue of Vijianesvara’s relationship to earlier
Dharmasastrins’ theories of ownership and inheritance. Ethan Kroll has described
the growing importance of svatva as an analytic tool in the commentaries of Bharuci,
Visvarupa and Medhatithi, but the question remains: to what extent do these earlier
authors anticipate the unique arguments of the Mitaksarg?'! My argument - that the
Mitaksara marks a sea-change in the Dharmasastric approach to ownership and
inheritance - contrasts with the dominant theory in contemporary Dharmasastra
studies. Two eminent scholars of Dharmas$astra, Ludo Rocher and Donald Davis,
argue against the idea that Vijianesvara founded a ‘Mitaksara school of law.’2

The characterization of the jurisprudential distinction between ownership by

birth (janmasvatvavada) and ownership by the father’s death

(uparamasvatvavada) as a debate between the Mitaksara and the Dayabhaga

“schools of Hindu Law” is a phony, artificial creation of [H.T.] Colebooke... |

state this so boldly primarily to encourage future scholars... to stop repeating

this mischaracterization of the classical Hindu law.'3

Davis readily admits that “both of these texts [the Mitaksara and the

Dayabhaga] articulated their own version of these two legal positions,” but, he

argues, “both positions also had earlier advocates and later critics.”4 Davis suggests

" Kroll, “A Logical Approach to Law,” 17-23.
2 Rocher, “Schools of Hindu Law.”

13 Davis, The Spirit of Hindu Law, 97.

4 |bid., 97.
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that “ownership by birth was advocated in similar terms [to those in the Mitaksara)] by
Visvarupa and Asahaya in the ninth century, while ownership by the father’s death
had prior supporters in Bharuci, Dharesvara and Medhatithi.”'5 Davis refers to a
passage from the 16th Century Sarasvativilasa of Prataparudra in which various
perspectives on inheritance are attributed to pre-Vijianesvara Dharmasastrins such
as Asahaya, Bharuci and Medhatithi.6

My response to Davis is one of only partial acceptance. Although earlier
Dharmasastrins had debated whether sons acquired ownership by birth (janma) or
by partition (vibhaga), Vijianesvara inaugurated a new epoch in the intellectual
history of Dharmasastra by compiling an inchoate, but recognized (by Viévartpa and
Medhatithi) theory of sons’ coparcenary property rights in their father’s estate and
then transforming it into a comprehensive model of inheritance. The crucial element
of Vijhanesvara’s system - the distinction between apratibandhadaya and
sapratibandhadaya (inheritance with and without an obstruction, respectively) - was
a synthetic combination of a customary theory of birth as a cause of ownership
(articulated in Medhatithi’s Manubhasya) and a legal theory of sons’ pre-partition
proprietary rights in their father’s estate (advanced by Visvartpa in the Balakrida).
This twofold definition of daya, that elevated custom to the status of Sastric law,
forced VijAanes$vara to free the concept of ownership from its $astric constraints and
to argue against the Smrtisarigraha and Dharedvara’s theory of ownership as mere

possession. By taking each of Vijianes$vara’s signature arguments in turn - the

15 |bid., 97.

16 Sarasvativilasa: Vyvaharakandah, ed. R.S. Sastry (Mysore: Oriental Library Sanskrit Series, No.
71, 1927), 347: asahayavijiianayogiprabhrttnam tu yat svamisambandhad eva nimittad anyasya
svam bhavati tad dayasabdenocyate iti, tan na sahante bharucyapararkaprabhrtayah
svatvahetinam krayadinam tallaksanasambhavat... tarhi strinam dayanarhatvat. Earlier in the
chapter, pg 344, Prataparudra defines daya as “paternal assets fit for partition:”
bharucyapararkadinam laksanam - vibhagarham pitrdravyam dayam iti tad eva samyak.



49

definition of daya, the customary proprietary right of sons by birth, and the extra-
§astric nature of ownership - | aim to show: 1) that Vijianesvara’s predecessors did
not advance a theory of janmasvatva (in the sense of mediate and immediate daya
supported by a holistic body of smrti law); and 2) that Vijianesvara was the first
Dharmasastrin to make a legal case for ownership by birth.
1.A.1: The Definition of Daya
The first issue to address is the definition of Daya. Vijianes$vara opens his
discussion of inheritance in a lengthy preamble to Yajfiavalkya 2.114. Given the
importance of ownership as a framing analytic for his Dayaprakarana, it is striking
that Vijhanesvara does not define svatva or svamya in this section of the Mitaksara.
Later in the Vyavaharadhyaya, Vijianes$vara defines property (svam) as “an asset in
connection to one’s self.”1” On the other hand, VijAianesvara defines daya an “asset
which becomes the property of another, solely on account of (that person’s) relation
to the (asset’s) owner.”18 Daya, according to Vijfiane$vara, is of two types:
Immediate daya and mediate daya [apratibandhadaya and
sapratibandhadaya]. Sons and grandsons gain ownership in the [assets] of
their father and their father’s father by dint of being their sons and grandsons.
That is immediate daya. Paternal uncles, brothers, and others gain ownership
in the [assets] of their nephews, brothers, etc., only if there are no male

descendants, or, if there are, only after the latter’s ownership lapses. That is
mediate daya.'®

7 Mitaksara on Yajnavalkyasmrti, 2.168, 280: svam atmasambandhi dravyam anyavikritam
asvamikritam yadi pasSyati, tada labheta grhniyat asvamivikrayasya svatvahetutvabhavat. This occurs
in a comment that forbids sale without ownership. Cf I.S. Pawate, Dayavibhaga: or the
Individualization of Communal Property and the Communalization of Individual Property in the
Mitakhsara Law (Dharwar, Karnatak University Press, 1975), 85.

18 YajAavalkyasmrti: with the Mitaksara of Vijianes$vara, ed. R.K. Panda (Delhi, Bharatiya Kala
Prakashan, 2011), 280: tatra dayasabdena yad dhanam svamisambandhad eva nimittad anyasya
svam bhavati tad ucyate.

19 Rosane and Ludo Rocher, “Ownership by Birth: The Mitaksara Stand,” Journal of Indian Philosophy
29 (2001): 241-255, 242; Mitaksara on Yajaavalkyasmrti 2.114, 280: sa ca dvividhah apratibandhah
sapratibandhas ca. tatra putranam pautranam ca putratvena pautratvena ca pitrdhanam
pitamahadhanam ca svam bhavatity apratibandho dayah. pitrvyabhratradinam tu putrabhave
svamyabhave ca svam bhavatiti sapratibandho dayah. Whereas the Rochers and most Western
scholars translate dhana and dravya as “property,” | prefer the term “asset,” or “assets” to avoid the
confusing these terms with svam.
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This two-part definition of daya - as ownership caused solely by virtue of
relation and as immediate and mediate - is the signature characteristic of inheritance
in the Mitaksara. According to Prataparudra, the first part of Vijianesvara’s definition
of daya was first coined by Asahaya, the author of a partially lost commentary on the
Naradasmrti.20 Although Asahaya may well have originated this definition of daya in
terms of mere relation, two facts are worth noting: 1) Asahaya’s commentary has not
been preserved in its totality; and 2) with the exception of the Sarasvativilasa,
Asahaya is never invoked as an authority for the purposes of defining daya. One can
infer from these two facts that even if Vijianesvara took his cue from Asahaya, the
Mitaksara was this definition’s chief representative in later years. While it is true that
earlier commentators, Bharuci and Medhatithi, offered alternative definitions of daya,
there is no evidence that their definitions were connected with a theory of ownership
by the cessation - typically as a result of legal or biological death - of the ownership
of the previous owner (uparamasvatva).2!

VijAanes$vara is the first Dharmasastrin to combine Asahaya’s definition of
daya with a theory of mediate daya (in which a proprietary right exists but is
obstructed by the existence of a nearer cognate). Vijhanesvara’s characterization of
daya as immediate and mediate is likely connected to a theory of ownership which
had its antecedents in earlier Dharmasastric debates concerning mortgages (adhi).

Variations on the term obstruction (bandha) appear frequently in earlier and later

20 For Asahaya’s date, textual history and positions in Dharmasastra, see P.V. Kane, A History of
Dharmasastra, Vol. 1. Part 1. 2nd Edition (Poona: Bhandarkar Oriental Research Institute, 1968):
546-551.

21 For a list of various definitions of daya, see J. Duncan Derrett, “The Development of the Concept of
Property in India, C. AD 800-1800,” in Essays in Classical and Modern Indian Law, Vol. 2, (Leiden:
E.J. Brill, 1977): 8-130, 54



51

Dharmasastric discussions of mortgage.??2 The sutras and smrtis forbid a mortgager
or mortgagee from alienating mortgaged assets.23 This put Dharmasastrins in a
double bind - if a mortgager’s ownership were extinguished by the act of mortgage,
what would prevent a mortgagee from selling the mortgaged asset? Conversely, if a
mortgager retains ownership of a mortgaged asset, what would prevent him from
selling or mortgaging it again to someone else? The solution lay in theorizing an
obstructed form of ownership.24 In short, the Mitaksara’s division of daya into
mediate and immediate daya is an example of Vijianesvara’s synthesis of pre-
existing Dharmasastric ideas about svatva, that had little to do with inheritance, into
a model of inheritance.

1.A.2: Does Ownership Precede Partition?

Vijaanedvara’s distinction between mediate and immediate daya, built on the
intellectual scaffolding of mortgaged property, is contingent on the assumption that
sons acquire a proprietary right in their fathers’ and paternal grandfathers’ estates
during their lifetime. Visvartpa argued that ownership must precede partition for
reasons of logical coherence, and Medhatithi argued that although customary
aphorisms might acknowledge ownership by birth on the part of a son, legally

speaking, one should not follow such dicta in practice. Vijiane$vara consolidated

22 For example, see Brhaspatismrti 1.10.38 in Patrick Olivelle, A Sanskrit Dictionary of Law and
Statecraft (Delhi: Primus Books, 2015), 81: adhir bandhah samakhyatah sa ca proktas caturvidhah. Cf
J. Duncan Derrett, “The Development of the Concept of Property in India, C. AD 800-1800” in Essays
in Classical and Modern Indian Law. Vol. 2 (Leiden: E.J. Brill, 1977): 8-130, 81 fn 299; I.S. Pawate,
Dayavibhaga: or the Individualization of Communal Property and the Communalization of Individual
Property in the Mitakhsara Law (Dharwar, Karnatak University Press, 1975), 41-43.

23 For example, see YajAvalkyasmrti 2.23 and Manavadharmasastra 8.143.

24 Pawate, Dayavibhaga, 41-43. While Vijianesvara fails to mention the idea that a mortgagor’s is
obstructed, he generally follows Apararka’s conclusion about the second mortgage being void. The
passage from Apararka, a comment on Y3§j. 2.23-4, reads: yatha - ksetradikam adhim krtva vikriya
dattva va punas tasyaiva ksetrasya purusantaram praty adhamarnena adhir danam vikrayo va kriyate.
tada purvakriya satyottara mithya. purvakrtabhyam danavikrayabhyam svamitvanivrttau punar
asvamina kriyamanau danavikrayau na sidhyatah. adhikaranena tu yady api svamibhavo na
nivartyate tathapi pratibadhyate. tatas ca tasya ksetrasya adhitvanivrttau purusantaram
pratyadhitvam kartum naiva Sakyate.
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these two positions by expanding Visvartpa’s relatively sparse comments to address
a more robust body of smrti law and by framing Medhatithi’s customary practices as
$astric law.

Visvarupa, a southerner who wrote the Balakrida, an influential commentary
on the Yajnavalkyasmrti, and who flourished in the 9th century, is the first $astrin to
argue that ownership precedes partition. Without explicitly advancing a theory of
ownership by birth, he argues that in regard to grand-paternal assets, ownership
(svatva) on the part of male children and grandchildren precedes partition (vibhaga).
The discussion hinges on an interpretation of Y3aj. 11.124: “the ownership of both the
father and the son is the same in land, trusts, and assets which were acquired by the
grandfather.”25 In a phrase that would be echoed later by Vijianesvara, Visvartpa
asks “now, does svatva (arise) after partition, or does partition (occur) when svatva
already exists?”26 Visvarupa argues that Y3§j. I1.124 indicates that sons and fathers
both have ownership (here prabhutva) in grand-paternal assets.2” Visvartpa’s only
warrant is that Yaj. 11.125 states explicitly that sons born after a partition are entitled
to a portion of the partitioned estate.28¢ Consequently, svatva, i.e., a
dravyasambandha, would not be produced for a son born after partition if partition
were the cause of the production of svatva.2?

Visvaripa acknowledges an obvious objection: if sons had ownership in their

father’s assets before partition, a father could not perform sacrifices without the

25 YajAavalkyasmrti: with the Balakrida of Visvarapacarya, Volume 1, ed. Ganapati SastrT,
(Trivandrum: Trivandrum Sanskrit Series, No. 74, 1922), YajAvalkyasmrti 2.124, 244: bhirya
pitamahopatta nibandho dravyam eva va / tatra syat tadrSam svamyam pituh putrasya cobhayoh //
26 |bid., 244: atha kim vibhagat svatvam, uta svatve sati vibhaga iti.

27 ibid., 244: bharya pitamahopatta nibandho va aksayanidhih anyad eva va dravyam, tatra
pitaputrayos tulyam prabhutvam syat pratyetavyam nirvicikitsam evety arthah. ubhayor ity
avibhaktasyaiva svatvajfiapanartham.

28 Balakrida on YajAvalkyasmrti 2.125, 245: vibhakte ‘pi savarnayah putro jato vibhagabhak /

29 |bid., 245: tasmat svatve saty eva ity uktam. yadi hi vibhagena svatvasambandho ‘bhavisyat, tato
vibhaktajasya [putrasya] dravyasambandho nopapatsyata.
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consent of their sons.30 If a son already possesses a proprietary right in the ancestral
estate, how could a father obtain the permission of his neonatal son to conduct a
sacrifice?31 Visvarupa’s only response is that a father can perform sacrifices with his
self-acquired assets (assets in which a son does not have svatva) and a father can
divide those assets (unlike grand-paternal assets) as he wishes.32

While Visvarupa’s commentary on the division of inheritance is remarkable
because he frames his analysis of YajAavalkyasmrtill.124-125 through the lens of
svatva and because he argues, implicitly, for janmasvatva (or something close to it),
Visvariipa’s comments are noticeably thin. Visvaripa’s arguments are confined to
two Slokas and are not connected to his comments on any other verses pertaining to
inheritance. He is content to use the term in his discussion of daya, as in other
locations in the Balakrida, as a short-hand for a dravyasambandha.33 Indeed,
Visvarupa never explicitly ties a theory of pre-partition ownership with a theory of
birth as a cause of ownership - precisely the framing issue for the Mitaksara’s model
of inheritance.

Vijianes$vara adopts most of Visvarupa’s arguments from YS [1.124-125, but
he embeds them within a broader argument that seeks to accomplish two things: 1)
foreground the implications of YS 11.124 as a warrant for ownership by birth (and
apratibandhadaya); and 2) demonstrate the compatibility of such a view with several
seemingly contradictory smrti passages. For example, Vijianesvara concludes his
comments on janmasvatva by undertaking a careful, line-by-line analysis of smrti

passages pertaining to joint family possessions. A purvapaksin might argue that: 1) a

30 Balakrida on YajAvalkyasmrti 2.124, 244: vibhagat svatvam ity ahuh. anyatha
jataputrasyadhanadisrutir dravyasadharanyat svatyagasambhavad virudhyate.

31 Ibid., 244: na ca tadanujianad anusthanam iti yuktam, jatamatrasyanujianasakteh.

82 Balakrida on YajAvalkyasmrti 2.125, 245: yat tv anusthanavirodhadi codyam, tat svayam arjitenapi
tat siddher na kimcit... ya tv icchaya vibhagasmrtih sa svayam upattadravyavato drastavya.

33 For Visvartpa’s other references to svatva, see Kroll, “A Logical Approach to Law,” 31-33.



54

father could not perform sacrifices enjoined after the birth of a son because the son
would have svatva in the father’s possessions from birth;34 and 2) rules exempting
affectionate gifts made by father to his sons or wives from partition would be
redundant if sons were owners from birth because such gifts (of joint assets) could
only be made with the consent of all members of the family.35 Vijianes$vara responds
to the first objection by arguing that the force of the Vedic injunction is sufficient to
empower a father to perform a sacrifice with joint family assets.36 Further, a father
does have the ability to act independently with regard to his movable, self-acquired
assets and to perform sacrifices with it.37 With reference to the Visnusmrti’s verse on
affectionate gifts, Vijianesvara states that the exemption of affectionate gifts from
partition refers to instances of either the father making gifts of self-acquired movable
assets (over which sons presumably have no proprietary interest) or of immovable
assets given with the consent of all the sons with a proprietary interest in it.38

Consequently, Vijianesvara argues that one cannot deny that sons acquire svatva in

34 Rosane and Ludo Rocher, “Ownership by Birth,” 247; Mitaksara on YajAavalkyasmrti 2.114, 282:
vibhagat svatvam iti tavaty uktam. jataputrasyadhanavidhanat. yadi janmanaiva svatvam syat
tadotpannasya putrasyapi tatsvam sadharanam iti dravyasadhyesv adhanadisu pitur anadhikarah
syat. See note 30 for a parallel passage in the Balakrida.

35 Rosane and Ludo Rocher, “Ownership by Birth,” 247-8; Mitaksara on YajAavalkyasmyti 2.114,
282-3: tatha vibhagat prak pitrprasadalabdhasya vibhagapratisedho nopapadyate. sarvanumatya
dattatvad vibhagapraptyabhavat. yathaha sauryabharyadhane cobhe yac ca vidyadhanam bhavet /
triny etany avibhajyani prasado yas ca paitrkah // Narada 13.6 // iti tatha bhartra pritena yad dattam
striyai tasmin mrte ‘pi tat / sa yathakamam asniyad dadyat va sthavarad rte // Narada 1.28 // iti
pritidanavacanam ca nopapadyate janmanaiva svatve.

36 Rosane and Ludo Rocher, “Ownership by Birth,” 249; Mitaksara on YajAavalkyasmrti 2.114, 283:
yad apy arthasadhyesu vaidikesu karmasv anadhikara iti, tatra tad vidhanabalad evadhikaro gamyate.
37 Rosane and Ludo Rocher, “Ownership by Birth,” 250; Mitaksara on YajAavalkyasmrti 2.114, 283:
tasmat paitrke paitamahe ca dravye janmanaiva svatvam, tathapi pitur avasyakesu dharmakrtyesu
vacanikesu prasadadanakutumbabharanapadvimoksadisu ca sthavaravyatiriktadravyaviniyoge
svatantryam iti sthitam.

38 Rosane and Ludo Rocher, “Ownership by Birth,” 249; Mitaksara on YajAavalkyasmrti 2.114, 283:
yat tu ‘bhartra pritena’ ity adi visnuvacanam sthavarasya pritidanajfiapanam tat svoparjitasyapi
putradyabhyanujhayaiveti vyakhyeyam. parvoktair manimuktadivacanaih sthavaravyatiriktasyaiva
pritidanayogyatvaniscayat. The verses involving ‘gems and pearls’ read: manimuktapravalanam
sarvasyaiva pita prabhuh / sthavarasya tu sarvasya na pita na pitamahah // pitrprasadad bhujyante
vastrany abharanani ca / sthavaram tu na bhujyeta prasade sati paitrke //
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paternal and grand-paternal assets as a result of birth.39 A further example of
VijAanesvara’s thoroughness is his introduction of an exception (apavada) to the
general rule that fathers may not alienate ancestral assets without the consent of
their agnatic families.40 Visvarupa’s comments were obviously an inspiration for
VijAanes$vara, but the Mitaksara tests Visvartpa’s theory against a broader body of
$astric law.41

Vijianesvara elevates the theory of janmasvatva from an extra-legal custom
to the status of law. In doing so he is likely indebted to Medhatithi’'s commentary on
the Manavadharmasastra, the Manubhasya.*2 Medhatithi’'s Manubhasya (9th-11th
Century) is one of the best known and earliest commentaries on the
Manavadharmasastra. The Bhasya, often lauded for its balance between brevity and
subtlety, represents the first substantial discussion of theories of ownership by birth
in Dharmasastra.#3 In contrast to Davis’ assertion that Medhatithi was an opponent of
janmasvatva, Medhatithi explicitly, if tepidly, testifies to a son’s proprietary right as a
result of his birth as a matter of custom (acara). Like Visvartupa, Medhatithi applies
the concept of pre-partition svamya/svatva as an analytical tool to address thorny
issues in inheritance, but he doesn’t advocate a distinctive position. Medhatithi
serves as an index of the state of janmasvatva before Vijianesvara: there are

statements concerning ownership by birth that are attributed to virtuous people

39 Rosane and Ludo Rocher, “Ownership by Birth,” 250; Mitaksara on YajAavalkyasmrti 2.114, 283:
tasmat paitrke paitamahe ca dravye janmanaiva svatvam.

40 Rosane and Ludo Rocher, “Ownership by Birth,” 250; Mitaksara on YajAavalkyasmrti 2.114, 283:
eko ‘pi sthavare kuryad danadhamanavikrayam / apadkale kutumbarthe dharmarthe ca visesatah //
41 VijAianesvara acknowledges Visvarupa'’s influence in an introductory verse. See Mitaksara on
YajAavalkyasmrti 1.1, 1: yajiavalkyamunibhasitam muhur visvaripavikatoktivistrtam /
dharmasastram rjubhir mitaksarair balabodhaye vivicyate //

42 For Medhatithi’s date and works, see Kane, HDS, 1.2: 573-5883.

43 See J. Duncan Derrett, “The Concept of Law According to Medhatithi, a pre-Islamic India Jurist,” in
Essays in Classical and Modern Hindu Law, Vol 1 (Leiden: Brill, 1976): 174-197.
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(acaryas), but they are neither recognized as smrti nor are they applied consistently
to a comprehensive model of inheritance.

In a discussion of whether a son’s qualities or his caste should determine his
relative worth in relation to inheritance, Medhatithi argues that caste is the most
important factor because “the acaryas say that one who is born has ownership of
assets.”4 On Manu 9.202, Medhatithi argues that separated, co-uterine sons might
still partake of a partition when their father dies because “one who is born is called a
svamin.”™5 Medhatithi immediately limits this description of ownership by birth -
referring the reader back to an earlier verse of Manu (9.104) - which describes sons
as ‘powerless/non-independent’ in regard to paternal assets during the lifetime of
their parents - and explains that Manu 9.104 shows that ownership (svamya)
accrues to sons immediately after the death of their father.46

Manu 9.209 states that “if a father recovers lost ancestral assets, he shall not,

unless he so wishes, share it with his sons, being as it is his self-acquired assets.””

44 Manubhasya of Medhatithi, Vol. II-1ll, ed. Ganganatha Jha (Calcutta: Asiatic Society of Bengal,
1939), 291; Manusmirti: The Laws of Manu with the Bhasya of Medhatithi, Vol. IV, Part 1 (Calcutta:
University of Calcutta, 1924), 173: samavarnasu ye jatah sarve putra dvijanmanam / uddharam
jyayase dattva bhajeran itare samam //Manu 9.165// jater atyantamanyatvat. ‘utpanno
varthasvamyam ity acarya’ iti.

45 The Laws of Manu with the Bhasya of Medhatithi, Vol. V, 176; Manubhasya of Medhatithi, Vol. II-1ll,
302: sodarya vibhajerams tam sametya sahitah samam / bhrataro ye ca samsrsta bhaginyas ca
sanabhayah // yata uktam - samutpanno vacyah svamtti. The logic here is subtle: Medhatithi argues
that because Manu 9.202 mentions co-uterine (sodarya) and un-separated (samsrsta) brother
separately, separated co-uterine brothers must have a proprietary right. ‘The Acaryas...’ is one of the
most hotly contested smrti passages in the history of Indology. See, for example Julius Jolly, Outlines
of an History of the Hindu Law of Partition, Inheritance and Adoption (Calcutta: Thacker, Spink and
Co., 1883), 110, where he argues that: “Vijnanesvara or his predecessors, from whom he may be
supposed to have borrowed his theory, came to fabricate a text, in which the doctrine that property is
by birth is attributed to the holy teachers... and to attribute this text to the Sage Gautama, who was
looked to as the principal authority in regard to the sources of ownership.”

46 The Laws of Manu with the Bhasya of Medhatithi, Vol. V, 176; Manubhasya of Medhatithi, Vol. II-1ll,
302: an1s3as te hi jivatoh iti tatra pitur Grdhvam samanantaram eva putranam svamyam darsayati.

47 The Laws of Manu with the Bhasya of Medhatithi, Vol. V, 172; Manubhasya of Medhatithi, Vol. II-1ll,
301: paitrkam tu pita dravyam anavaptam yad apnuyat / na tat putrair bhajet sardham akamah
svayam arjitam //
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The assumption underlying Manu’s comment appears to be that in other
circumstances, a father must share it with his sons. Medhatithi argues that:
If, for so long as they are minors (lit. not full-grown), sons are owners (of
ancestral assets), then (when they are adults), because sons are in no way
different (than fathers with respect to those ancestral assets), all (fathers and
sons) partake of the assets of the grandfather (during a division of assets)
because the division of inheritance is preceded by ownership (svatva).48
Medhatithi admits that sons have a proprietary right in ancestral assets and
argues that a father, upon the birth of his son, should not mortgage or sell his assets
with the exception of using said assets to support the family properly (yoga).4°
Medhatithi adds a cautionary note, relating that:
In actual practice (acarena), even though, in this stage of (their) life (asyam
avasthayam), sons have ownership (svamya) (in ancestral assets), sin (on
the part of sons) dividing (the ancestral assets against the will of their father),
is inferred on the strength of seeing (in smrti) admonitory verses (such as)
‘and divided by an unwilling father.’50
Medhatithi is clearly aware of the moral hazard of emphasizing the
coextensive proprietary rights of fathers and sons in paternal assets. Indeed, he
argues that because exercising one’s proprietary right against the will of one’s father
is not dharmic, a son should obtain assets through means other than from paternal
assets.>! In fact, if sons were to force their father to partition paternal assets, then

that would be like someone who receives improper gifts - there would be svamya,

but there would also be sin on the part of the son.52

48 Manubhasya of Medhatithi, Vol. II-1ll, 302, Mb on Manu 9.209: saty api ca putrasya svamye yavad
apraptas tavat sarvatha visesabhavat sarve pitamahadhanabhajah svatvapiarvakatvad vibhagasya.
49 |bid., Mb on Manu 9.209: bandhakrayadikriyasu pitrdhanam jataputrena na viniyoktavyam.
yogakutumbabharanadau tu viniyogo darsitah.

50 Ibid., 302, Mb on Manu 9.209: acarena saty api casyam avasthayam putranam svamye ‘pitra
cakamena vibhaktan,’ iti nindadarsanad balad vibhajayantah papa ity anumiyate.

51 Ibid., 302, Mb on Manu 9.209: atah sambhavaty upayantare na pitarthantyah. adharmo hi tatha
syat.

52 |bid., 302, Manu 9.209: yathasakrta[sat?]pratigrahena bhavati svamyam dosas tu purusasya. The
edition is misprinted. Asatpratigraha ‘receiving from an unworthy person’ is a common trope in
Dharmasastra.
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In contrast to Medhatithi, Vijidnesvara elevates this morally ambiguous
custom of ownership by birth to the status of law by linking a theory of mediate and
immediate daya with the sitras of Gautama outlining $astric means of acquiring
assets. Vijianesvara quotes a passage from the Gautamadharmasdatras: “one
becomes an owner by inheritance, purchase, partition, garnering, or discovering.”3
For VijAianesvara, inheritance (riktha) means apratibandhadaya and partition
(samvibhaga) means sapratibandhadaya.5* Further, according to Vijhanesvara, “the
following Gautama [Dharmasutra] text proves the point: the teachers say that one
becomes an owner right from birth.”% The difference between Medhatithi and
Vijianes$vara might seem trivial - the former quotes what might well be a popular
maxim while the latter places this maxim within the Gautamadharmasatras which list
the ways in which one becomes an owner. Vijianesvara’s Mitaksara, however,
abandons Medhatithi’s moral uncertainty: for Vijianesvara ownership by birth is not
an undesirable but acknowledged practice - it is the central pillar of his model of
inheritance. Virtually every Dharmasastrin after Vijianesvara would characterize the
phrase “the teachers say that one becomes an owner right from birth” as “that sttra

of Gautama which appears in the Mitaksara.”>¢

53 Rosane and Ludo Rocher, “Ownership by Birth,” 245; Dharmasdatras Parallels: Containing the
Dharmasditras of Apastamba, Gautama, Baudhdyana, and Vasistha, ed. Patrick Olivelle (Delhi: Motilal
Banarsidas, 2005), 211: svamt rikthakrayasamvibhagaparigrahadhigamesu brahmanasyadhikam
labdham ksatriyasya vijitam nirvistam vaisyasudrayoh.

54 Mitaksara, 282: tatrapratibandho dayo riktham... samvibhagah sapratibandho daya.

55 Rosane and Ludo Rocher, “Ownership by Birth,” 249; YajAavalkyasmrti: with the Mitaksara
onVijAdnesvara, 2.114, 283: tathotpattyaivarthasvamitvam labhetety acaryah iti gautamavacanat. Cf,
Government Oriental Library Series, Bibliotheca Sanskrita, 1916), 603: tathaca
paitrkadhanalabhahetutvenoktam gautamenaiva - ‘utpattyaivarthasvamitvam labhetety acaryah.’

56 Raghunandana refers to the phrase attributed to Gautama as “the text of Gautama... cited in the
Mitaksara” probably to indicate its lack of complete authenticity and Srikrsna (in his commentary on
the Dayabhaga, 2.21) states that it is spurious (amla). Cf Kane, HDS, Ill, 557-8, fn. 1041. Cited in
the apparatus to Vivadatandava, 1949, 2: mitaksaradhrtagotamavacanam amulam. Also, see
Sontheimer, The Joint Hindu Family, 93. For Aparaditya’s defense of a similar position see HDS, i,
557, fn. 1040.
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1.A.3: The (Extra)Sastric Nature of Ownership

VijAane$vara’s attempts to elevate a custom - that does not appear in any
known edition of the Gautamadharmasditras - to the status of law forced him to justify
an extra-sastric (laukika) theory of janmasvatva. As Derrett notes, “had he and his
followers seriatim been convinced of the genuineness of this text and its
interpretation it would have been quite unnecessary for them to consider... whether
Property might be secular and capable of causes apart from the methods of
acquisition laid down in the smrtitexts.”” Although Medhatithi refers very sparingly
to ownership and to the acquisition thereof as secularly established or extra-$astric,
Vijianesvara is the first Dharmagastrin to take up the issue with any seriousness. He
is certainly the first Dharmasastrin to tie a secular theory of ownership to the problem
of inheritance. Vijianesvara introduces the issue by asking: “must the ways in which
one becomes an owner be derived solely from the sastras, or are there other ways of
becoming an owner?”58 This question is central to Vijianesdvara’s broader argument
because ‘birth’ is, at least up to this point in time, nowhere mentioned in smrti as a
source acquiring ownership.

VijAane$vara’s purvapaksin objects to a secular theory of ownership on the
grounds that it would render the smrtis, which list various means of acquiring assets,

superfluous; it would legally recognize the ownership of thieves and other

57 J. Duncan Derrett, “The Right to Earn in Ancient India: A Conflict between Expediency and
Authority,” Economic and Social History of the Orient, 1., No. 1 (1957): pp. 66-97, 81, fn 1

58 Rosane and Ludo Rocher, “Ownership by Birth,” 242; Mitaksara on YajAavalkyasmyti 2.114, 280:
kim sastraikasamadhigamyam svatvam uta pramanantarasamadhigamyam iti.
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undesirables; and it would reduce ownership to a matter of mere possession.59
Consequently, Vijianesvara’s opponent makes a convincing case that ownership
should be discernible from the sastra alone ($astraikasamadhigamyatva).60
Vijianesvara’s opponent is likely Sangrahakara or Dhares$vara.6' Dharedvara and
Sangrahakara’s views first (and only) appear in the Smrticandrika of Devannabhatta,
a 13th Century follower of Vijhanesvara, who records a verse and a half from the
Smrtisamgraha that makes the argument clearer:

It is surely not the case that the owner of an asset is the one in whose hand it

lies. For is it not the case that one’s property can be in the hands of others

because of theft and the like? Therefore ownership should be (known) from

Sastra alone, not also from custom/secular experience.62

Devannabhatta also records a verse from Samgrahakara which states: “One
cannot say that one’s property is whatever he uses as he desires, for the use of
everything is restricted by the $astra.”®3 The purvapaksin attempts to argue that even
if the production of ownership were secularly established, the use of one’s property

is regulated by the Sastras and consequently one cannot define ownership in terms

of use as desired.

59 For the superfluity of smrti, see Rosane and Ludo Rocher, “Ownership by Birth,” 242; Mitaksara on
YajAavalkyasmrti 2.114, 281: gautamavacanat ‘svami rikthakrayasamvibhagaparigrahaddhigamesu
brahmanasyadhikam labdham ksatriyasya vijitam nirvistam vaiSyastdrayoh’ [Gautama 10.39-42] iti
pramanantaragamye svatve nedam vacanam arthavat syat; For recognizing theft and reprobated
acquisition, see ibid., 242 & 281: adattadayinah sakasad yajanadidvarenapi dravyam arjayatam
dandavidhanam anupapannam syat svatvasya laukikatve; and ibid., 242 & 281: api ca laukikam cet
svatvam mama svam anenapahrtam iti na brayad, apahartur eva svatvat. anyathanyasya svam
tenapahrtam iti napahartuh svam. evam tarhi survarnarajatadisvaripavad asya va svam anyasya va
svam iti Sams$ayo na syat.

60 Rosane and Ludo Rocher, “Ownership by Birth,” 242; Mitaksara on YajAavalkyasmrti2.114, 281:
tatra Sastraikasamadhigamyam iti tavad ukam...

61 For Sangrahakara and Dharesévara, see P.V. Kane, HDS, 1.2., 537-541 & 585-591 respectively.
Vijianesvara refers to the views of the Sangrahakara and Dharesvara, but not in the context of
ownership. Indeed, it is only from Devannabhatta onwards that the Smrtisarigraha and the Mitaksara
are placed in apposition.

62 For Devanabhatta’s date and context, see Kane, HDS, 1.2., 737-741; Smrticandrika, Vol lll, Part Il,
tasya svamrt sa eva na / anyasvam anyahastesu cauryadyaih kim na vartate // tasmac chastrata eva
syat svamyam nanubhavad api /

63 Smrticandrika, Vol Ill, Part Il, 601: na ca svam ucyate tadvat svecchaya viniyujyate / viniyogo ‘pi
sarvasya $astrenaiva niyamyate //
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Vijianesvara’s response is that ownership is laukika because “people living in
foreign lands” (pratyantavasins) engage in commerce without any knowledge of the
§astras and because ownership allows people to engage in practical, secular
activities.t4 Indeed, as Vijianesvara notes:

Ownership is a lay matter... [because it] allows people to engage in activities

that have a lay purpose. It’s like rice and such things, quite different from the

ahavaniya and other fires used in the ritual, which rest solely on the $astras
and are not instrumental in performing lay [laukika] activities... Fires like the
ahavaniya do not allow people to engage in lay activities in their role as
sacrificial fires, but only inasmuch as they are viewed as plain fires.65

Further, Vijianesvara dispenses with the question of theft by pointing out that
theft is never recognized as a source of ownership in secular society.66 Ownership is
determined by an activity which is recognized in the secular world as a valid act of
acquisition, not by a Sastric passage.®” Vijianesvara’s point is that

it is not the fact that an object is made either of gold or of something else that
allows one to apply it to a purchase... [but rather the fact] that the buyer owns
it... [for] he cannot apply to a purchase anything he does not own.”68

For VijAianesvara, because ownership was earlier proved to be secularly

established, “there is no denying that the notion of sons and others gaining

ownership by birth has an even stronger lay basis.”® Vijhanesvara is the first

64 Rosane and Ludo Rocher, “Ownership by Birth,” 244; Mitaksara on YajAavalkyasmyti2.114, 281:
api ca pratyantavasinam apy adrstasastravyavaharanam svatvavyavaharo drsyate.

65 Rosane and Ludo Rocher, “Ownership by Birth,” 244; Mitaksara on YajAavalkyasmyti 2.114, 281:
laukikam eva svatvam laukikarthakriyasadhanatvat vrthyadivat. ahavantyadinam hi $astragamyanam
na laukikakriyasadhanatvam asti... na hi tatrahavantyadiripena pakadisadhanatvam. kim tarhi
pratyaksadiparidrS§yamanagnyadiripena.

66 Rosane and Ludo Rocher, “Ownership by Birth,” 245; Mitaksara on Yajhavalkyasmrti 2.114, 281: na
caitavata cauradipraptasyapi svatvam syad iti mantavyam. loke tatra svatvaprasiddhyabhavat
vyavaharavisamvadac ca.

67 Or, via negativa, if the act is dubious, the ownership is dubious, Rosane and Ludo Rocher,
“Ownership by Birth,” 246; Mitaksara on Yajfiavalkyasmrti 2.114, 282: Prologue to 2.114: yad api
svam anenapahrtam iti na briyat svatvasya laukikatva iti tad apy asat
svatvahetubhutakrayadisamdehat svatvasamdehopapatteh.

68 Rosane and Ludo Rocher, “Ownership by Birth,” 244; Mitaksara on YajAavalkyasmyti2.114, 281:
iha tu suvarnadiripena na krayadisadhanatvam api tu svatvenaiva. na hi yasya yat svam na bhavati
tat tasya krayadyarthakriyam sadhayati.

69 Rosane and Ludo Rocher, “Ownership by Birth,” 248; Mitaksara on YajAavalkyasmyti 2.114, 283:
atrocyate lokaprasiddham eva svatvam ity uktam. loke ca putradinam janmanaiva svatvam
prasiddhataram napahnavam arhati.
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Dharmasgastrin to have addressed those objections to a secular theory of ownership
that would be identified later with the Sangrahakara. Vijianesvara is also the first
Dharmasastrin to use that theory to answer an opponent who argues that “one does
not gain ownership by birth, but either when the prior owner disappears, or when he
[the prior owner] initiated partition.””0

Perhaps Vijianesvara’s comments in the Mitaksara are a response to the
Sangrahakara and Dharesvara, but we lack the ability to be certain. Devannabhatta’s
paraphrase of Dharesvara represents what appears to be a much later stage of the
debate about the nature of ownership. It is striking that neither Vijianesvara,
Visvarupa nor Medhatithi actually offer a definition of svatva or svamitva. This seems
to support Kroll’s view that rigorous definitions of ownership are absent from
medieval Dharmasastra. However, Sangrahakara’s arguments hint at a debate within
Mtmamsa which played a central role in the development of a Mitaksara-centered
stream of Dharmasastra.

Before turning to the relationship between Dharmasastra and Mimamsa in the
following section, | want to emphasize that from a purely jurisprudential standpoint,
VijAane$vara’s Mitaksara marks a turning point. One can argue that bits and pieces
of the Mitaksara’s theory of janmasvatva and the Dayabhaga’s theory of
uparamasvatva existed before Vijianesvara. This, rather than an absence of
institutional appendices, is the essence of Rocher and Davis’ opposition to
identifying Vijianedvara as a ‘founder’ of a ‘school of thought’ about inheritance and
ownership - what | call a school of jurisprudence. My survey of Visvaripa and

Medhatithi suggests that Rocher and Davis’ views are anachronistic: it is

70 Rosane and Ludo Rocher, “Ownership by Birth,” 248; Mitaksara on YajAavalkyasmyti 2.114, 283:
tasman na janmana svatvam kimtu svaminasad vibhagad va svatvam.
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extraordinarily difficult to see how Medhatithi and Visvartpa offer anything more than
stray, unconnected comments. Such an anachronistic perspective is also contrary to
the basic fact that great, influential thinkers like Vijianesvara, Mammata, or Patafjali
were not influential because they invented their systems ex nihilo but because they
consolidated the fragmented ideas of earlier thinkers - that they set the boundaries of
the scale of texts within which later authors would develop the tradition. In combining
the definition of daya with a theory of mortgages and by linking the resulting theory of
apratibandhadaya and sapratibandhadaya with a select series of smrti Slokas,
Vijaianedvara set the general boundaries within which the debate about inheritance
would unfold for several centuries, until the emergence of the Dayabhaga in the
sixteenth century. Further, by appealing to an extra-$astric theory of svatva,
VijAianedvara inaugurated a debate concerning ownership and inheritance in which
Mtmamsa would play a prominent role. In this sense, VijianesSvara was very much
the founder of a distinctive, Mitaksara school of jurisprudence regarding ownership
and inheritance.
1.B: Consolidating Mimamsa

In this section | take up the relationship between the Mitaksara and
Mimamsa. In the previous section | examined the purely legal side of Vijianes$vara’s
consolidation of earlier debates concerning janmasvatva. In this section, | take up
the philosophical side of Vijianesvara’s innovation in the Mitaksara. The distinction
between law and philosophy is notoriously ill-defined and often blurred, but | use it
here to draw the reader’s attention to the difference between what the smrtis say
regarding ownership and inheritance and how one ought to characterize the smrtis in

relation to the other $astric disciplines.”! In doing so | aim to reinforce my argument

71 For law and philosophy, see Mark Tebbit, Law and Philosophy: An Introduction (Routledge, 2017).
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from the previous section - that Vijiane$vara’s Mitaksara marks a turning point in the
Dharmasastric approach to ownership and inheritance - by tying Vijianesvara’s legal
defense of janmasvatva with a Prabhakara-MTmamsa theory of ownership as a
secularly established entitlement for use as (yathestaviniyogarhata).

This section argues that Vijiane$vara’s theory of janmasvatva was intimately
connected with the theory of secular ownership as developed in the Prabhakara
school of MTmamsa. In positing the efficacy of extra-§astric modes of acquiring
assets, Vijianesvara found a convenient ally in the BrhatT of Prabhakara and
possibly the Rjuvimalaparicika of Salikanatha. The earliest Dharmasastras (the
smrtis and sutras), like the Mimamsasatras, say little to nothing about the nature of
ownership. It was only with the MTmamsa commentaries of Sabara, Prabhakara and
Salikanatha that ownership and its relationship to the sacrifice and to the secular
world was interrogated. Their theory of ownership - as that which is fit to be used
according to its acquirer’s intentions - was surely not the ‘what | hold | own’ theory
advanced by Kroll and Derrett.72 Even at so early a stage of development as the
Mimamsabhasya, there was a concern about the moral rectitude of an act of
acquisition. These early MTmamsa theories of ownership were applied, increasingly
as time wore on, by early Dharmasastra commentators such as Visvaripa and
Medhatithi to solve thorny legal concerns such as adverse possession, the
ownership of land and joint family inheritance. What sets Vijianes$vara’s Mitaksara
apart from its predecessors is the depth of its reliance on Prabhakara-MTmamsa and
its use of Mimamsa-reasoning to tackle concerns about the moral propriety of

placing the question of legal ownership outside of Sastric regulation.

72 See Kroll, “A Logical Approach to Law,” 37, where he identifies Parthasarathimisra as making “a
regressive move.”
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This section makes three arguments which relate to the way in which
Mtmamsa theories of ownership influenced the development of a Mitaksara school
of jurisprudence: 1) that as early as Sabara (4th Century C.E.) MTmamsakas began
to wrestle with the metaphysics of ownership; 2) that the Prabhakara-MTmamsakas
Prabhakara and Salikanatha agued - against the Kaumarila-Mimamsakas - that
ownership was characterized by moral propriety rather than practical possession;
and 3) that although Visvaripa and Medhatithi sporadically employed these
Prabhakara theories of ownership to address thorny legal conundrums, VijAiane$vara
was the first Dharmasastrin to extend their dual vision of svatva as purusartha and
laukika to the defense of janmasvatva.

1.B.1: Ownership in Sabara’s Bhasya

Turning to the earliest Mimamsa source on ownership and acquisition -
Sabarasvamin’s (4th Century C.E.) commentary on the Mimamsasdtras, the
Sabarabhasya, | want to argue against Ethan Kroll’s assertion that:

Sabara provides little insight into the meaning of svatva, and references to
Svatva by early commentators on his work are equally spare... the difficulty
for him lies in ascertaining whether, and how, that sambandha should be
created when the donee is not a real human being.”3

Sabara explicitly mentions svatva in six places in the Sabarabhasya - all in
relation to giving (dana) or to sacrificing (yaga/tyaga), but he never gives an explicitly
defines the term.7* | argue that we can reconstruct a sophisticated and consistent
understanding of the conceptual content of Sabara’s theory of ownership (svatva) -
as a fitness for use as desired - through a reading of how Sabara analyzes three

instances of svatva; the acquisition of assets, divine ownership, and the limits of

‘giving all’ in the Viévajit sacrifice. My contention is that Sabara is the earliest $astrin

73 Kroll, “A Logical Approach to Law,” 29. )
74 Kroll, “A Logical Approach to Law,” 28-29: According to Kroll the six places are: SB on MS 2.2.1,
3.3.44, 4.1.30, 4.2.28, 6.7.1-2, and 10.3.50.
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to define ownership in terms of a secularly established fitness for use as desired,
and that Sabara laid the foundation for the subsequent development of the
Prabhakara-MTimamsa theory of ownership that served as the cornerstone of the
Mitaksara school of inheritance.

Sabara hints at a more sophisticated understanding of svatva in the fourth
adhyaya of the Mimamsasdatras, where he examines the distinction between those
activities whose primary purpose is the support of the Vedic ritual (kratvartha) and
those activities whose primary purpose is the pleasure of people (purusartha).”s
Sabara’s most important argument in defense of the acquisition of assests as
purusartha - that if ownership existed merely for the purpose of conducting yagas,
there would be no ownership outside of a ritual context - concerns, implicitly, the
issue of the fundamental nature of ownership itself.”¢ In brief, one might wonder
whether ownership is inherently a ritual activity given that the performance of the

ritual itself depends on (owned) assets.?” Sabara flips the script on his opponent and

75 Mimamsadarsana, Vol. 1V, ed., V.G. Apte (Pune: Anandashrama Press, 1932), 1193, Ms 4.1.1:
athatah kratvarthapurusarthayor jijiasa. Sabara frames this distinction as a question of motive, i.e.
why an individual would choose to carry out a particular Vedically prescribed command (vidhi). The
Mimamsasatras, Mimamsadarsana, Vol. IV, 1194, Ms 4.1.2, define purusartha as: yasmin pritth
purusasya tasya lipsarthalaksanavibhaktatvat. Jha, trans., Sabarabhasya, Vol. Il, (Baroda: Baroda
Oriental Institute, 1934), 709, translates this as “that upon which follows the happiness of man;
because its undertaking is due to the man’s desire to obtain happiness and [the man’s purpose] is not
different [from happiness].” Sabara adds that such actions proceed exclusively from a (secular) desire
for benefit rather than from a $astric injunction. Sabara defines kratvartha as the opposite to
purusartha and argues that kratvartha activities are known only from the $astra, i.e. the Vedas. See
Mimamsadarsana, Vol. IV, 1194, Sb on MS 4.1.2: tasya lipsarthalaksana. tasya lipsarthenaiva
bhavati, na $astrena. kratvartho hi $astrad avagamyate, nanyatha... purusarthe laksite, tadviparitah
kratvartha iti kratvarthasya laksanam siddham. The basic distinction is that some actions, such as
pouring ghee into a fire at a particular time or invoking a particular devata in a ritual, are enjoined by
the Veda without reference to a particular ‘fruit’ (phala). Sometimes a sacrificer is ordered to invoke a
devata or press Soma at a specific juncture merely because it is enjoined by the Veda. At other times,
an activity - such as acquiring assets or having children - has a patently obvious reward for the person
who performs it.

76 Mimamsadarsana, Vol. IV, 1197: Sb on Ms 4.1.2.2: atha yad uktam, niyamavacanam anarthakam,
purusarthe dravyaparigrahe sattti. ucyate... na ca paroksam pratyaksasya badhakam bhavati. The
issue for Sabara is that the ptrvapaksin must indirectly postulate (paroksam yuktibuddhya) a reason
for the acquisition of assets. This is, in Sabara’s estimation, insufficient to displace the visible pleasure
which assets bring to individuals.

77 Mimamsadarsana, Vol. IV, 1195-6: Sb on Ms 4.1.2.2: tasmad yajatisrutigrhttam dravyarjanam yena
vina yago nivartate, sa yagasya Srutya parigrhita iti gamyate. tasmat kratvartha iti.
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argues that if the acquisition of assets were kratvartha then there could be no
sacrifice at all:
And further, if the acquisition of assets is for the sake of the sacrifice because
of the sastra, then it (a given asset), so acquired, could not be used
(viniyujyeta) anywhere else (i.e. in any non-ritual way). Then there would be
the complete elision of all sacrifices.”®
Sabara’s comments imply a connection between ownership and use - where
the key word is the optative of the root Vyuj, ‘to use.’ Sabara makes this connection
explicit in the ninth adhyaya of the Mimamsasdatras where he argues against the
view that the Gods might have ownership.7® Sabara argues that phrases such as
“the deity’s village” or “the deity’s field” must be understood as figurative usages of
the word “the deity’s.”80 Sabara invokes what appears to be a maxim concerning
what qualifies as one’s property (svam):
Something is someone’s property (when) someone is able to use it as
desired (yad abhipretam viniyoktum arhati tat tasya svam). And a deity does
not use a village or a field as it desires. Therefore one can’t say ‘he bestows
(ownership on the deity).” That which is abandoned, having been offered to

the deity, however, becomes the wages of the deity’s attendants
(devaparicarakas). 8!

78 Mimamsadarsana, Vol. IV, 1196: Sb on Ms 4.1.2.2: api ca, yadi $astrat karmartham dravyarjanam,
tan nanyatra viniyujyeta tatharjitam. tatra sarvatantraparilopah syat.

79 Mimamsadarsana, Vol. V, 1651: Sb on Ms 9.1.7: arthapatya ca. evam hi smaranti. arthanam Tste
devateti. tatha, devagramo devaksetram ity upacaras tam eva smrtim dradhayati. Cf, S.C. Bagchi,
Juristic Personality of Hindu Deities (Calcutta: University of Calcutta, 1931), 70. For MTmamsa
theories of God, see Francis X. Clooney, “Why the Veda Has No Author: Language as Ritual in Early
Mimamsa and Post-Modern Theology,” Journal of the American Academy of Religion 55.4 (1987):
659-684; and Francis X. Clooney, “What’s a God? The Quest for the Right Understanding of Devata in
Brahanical Ritual Theory (Mimamsa),” International journal of Hindu Studies 1.2 (1997): 337-385

80 Mimamsadarsana, Vol. V, 1656: Sb on MS 9.1.9: upacaro ‘pi devagramo devaksetram ity
upacaramatram.

81 Mimamsadarsana, Vol. V, 1656: Sb on MS 9.1.9: yo yad abhipretam viniyoktum arhati tat tasya
svam. na ca gramam ksetram va yathabhiprayam viniyunkte devata. tasman na samprayacchatrti.
devaparicarakanam tu tato bhrtir bhavati, devatam uddisya yat tyaktam.
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One might argue that the deities can make use of their assets through temple
priests who act in accordance with the deity’s wishes.82 Sabara’s response offers the
most concrete definition of what constitutes a proprietary relation:

This is not right; what is vouched for by direct Perception is that the things

are used according to the wish of the Temple-priests themselves... In fact,

even those who speak of the Deities as possessing the things, do not deny
the will of the Priests (as determining the actual use of the things); in fact,
they themselves say that ‘the Deity does as the attendant priests desire’; and
that person who follows the will of another and who cannot make use of the
things according to his own desire cannot be the owner of those things.83

One application of this theory of ownership - as fitness for use - appears in
seventh pada of the sixth adhyaya of the Mimamsasdatras, where Sabara discusses
the Visvajit sacrifice, in which one is enjoined to give away all one’s property (sva)
without exception.84 Sabara argues that proprietary svatva extends only to that which
one has under their “control” (prabhutva).8> Although one could not give one’s
parents as parents to another person - in the sense of ending his svatva and creating
another’s svatva - one could give one’s parents as servants.8 Sabara concedes the
alienability of one’s relatives in the capacity of a servant, but he argues that such a
practice is ‘illegal,’ or ‘inappropriate’ (na nyayya).8” Sabara’s comments imply a

distinction between two kinds of svatva - that svatva which denotes a general

relationship to an individual and that svatva which denotes a proprietary relationship

82 Ganganatha Jha, trans., Sabarabhasya, Vol. V, 1436; Mimamsadarsana, Vol. V, 1656: Sb on Ms
9.1.9: yad eva loka arthan viniyufjate, tad devatabhiprayad evety adhyavasyama iti.

83 Ganganatha Jha, trans., Sabarabhasya, Vol. IV, 1436; Mimamsadarsana, Vol. V, 1656: Sb on Ms
9.1.9: tan na. pratyaksat pramanad devataparicarakanam abhipraya ity avagamyate. sa na Sakyo
badhitum. ye ‘pi devatam 1$a8nam varnayanti, te ‘pi napahnuvate paricarakanam abhiprayo bhavatti.
na cesano bhavati yah parabhiprayam anurudhyate, yasya na svabhiprayad viniyogo bhavati.

84 Mimamsadarsana, Vol. IV, 1492, MS 6.7.1: svadane sarvam aviSesat.

85 Mimamsadarsana, Vol. IV, 1492, MS 6.7.2: yasya va prabhah svad itarasyasakyatvat.

86 Mimamsadarsana, Vol. IV, 1492, MS 6.7.1: nanu danam ity ucyate svatvanivrttih,
parasvatvapadanam ca. tatra pitradinam asakyam svatvam nivartayitum. na hi kathamcit pita na pita
bhavati. ucyate. satyam nasau na pita bhavati. Sakyate tu paravidheyah kartum. parasvatvapadanam
ca danam dadater arthah.

87 Mimamsadarsana, Vol. IV, 1492, Sb on Ms 6.7.2: na caitan nyayyam, yat pitradTnam
paricarakatavam.
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to an individual characterized by one’s ability to use and alienate that item (or
person) as one desires. Sabara’s distinction between family as family and family as
property would have been relevant in ancient India in which epigraphical and
Dharmasastra records suggest that fathers sometimes sold their wives, sons, and
daughters as property, but not the other way around.88

To conclude, our review of Sabara’s thoughts on ownership illuminates four
essential points that are significant for the later intellectual history of ownership that
developed in MTmamsa and Dharmasastra literature. First, Sabara is the first Sastrin
to introduce a comprehensive, if often implicit, understanding of ownership as a
relationship (sambandha) between an owner (svamin) and property (sva),
characterized as an entitlement (arhata) to be used (Vyuj) as one desires
(yadabhipreta). Second, usability is subject to practical and moral limitations: one
cannot give away a familial relationship and one should surely not give away one’s
family members in the capacity of slaves. Third, Sastric rules governing the
acquisition of ownership have an invisible, moral force rather than a visible, legal
force. All three concepts received extended treatment by later Mimamsakas and
were of great utility in the unfolding of the Dharmasastra debate concerning
ownership in general and inheritance in particular.

Even if Sabara does not offer an explicit definition of svatva or
svasvamisambandha in the Bhasya, his formulation, “yo yadabhipretam viniyoktum
arhati tat tasya svam” is, in practice, a definition of svatva. If so, Sabara’s proto-

yathestaviniyoga understanding of svatva is the earliest attested instance of such a

88 See Nirmal Chandra Chatterjee, “Patria Potestas in Ancient India,” in 2 AIOC (Calcutta: University
of Calcutta, 1922): pp. 365-77; J.D. Derrett, “Prohibition and Nullity: Indian Struggles with a
Jurisprudential Lacuna,” Bulletin of the School of Oriental and African Studies 20 (1957): 203-215,
206, fn 1; and J.D. Derrett, “An Indian Contribution to the Study of Property,” in Essays in Classical
and Modern Indian Law, Vol Il (Leiden: Brill, 1976): pp. 8-130, 492, fn 4.
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concept in Sanskrit. Kroll supposes that the earliest formulation of such a theory is
found in the work of Vacaspatimiéra the first (9th Century C.E.), but Sabara’s
comments push such a date back by at least four centuries.8® Moreover, my analysis
of the Sabarabhasya indicates the primacy of Mimamsa over Nyaya in the history of
the development of the concept of ownership in India - especially with regard to
jurisprudence.
1.B.2: The Prabhakara-Mimamsa Theory of Ownership

Turning to the next layer of Mimamsa discussion concerning ownership -
Prabhakara’s BrhatT and Salikanatha’s Rjuvimalapaficika - | want to address two of
Kroll and Derrett’s largest misconceptions about the development of the Mimamsa
theory of ownership.?° Derrett and Kroll characterize the Mimamsa as advocating a
regressive theory of ownership as mere possession. Derrett views Vijianesvara’s
use of Prabhakara’s secular theory of ownership as the cynical move of a Brahman
“pathetically keen” to prove the validity of his community’s often questionable titles to
various assets obtained through questionable means.®! Derrett, tracing the evolution
of svatva as laukika in the Prabhakara and Mitaksara schools, states boldly:

Following Prabhakara... Vijianesvara and his followers, with slight demur, in

their eagerness to quieten anxiety as to titles commit themselves to the

proposition that the ultimate source of information on the validity of
acquisitions is popular recognition: a conclusion which we cannot but

89 Kroll, “A Logical Approach to Law,” 36-37: Kroll admits that Vacaspatimisra, “provides no indication
as to the source of yathestaviniyogayogyatva, and it is entirely possible his usage reflects a phrase
common to contemporary scholarly parlance.” | suggest that the earliest attestation of such scholarly
parlance is Sabara’s bhasya.

9 For an overview of the difference between these schools, see Ganganatha Jha, Pdrvamimamsa in
its Sources (Benares: Benares Hindu University, 1942); and Ganganatha Jha, The Prabhakara
School of Parva Mimamsa (Allahabad: University of Allahabad, 1911). For an overview of the
historical evolution of MTmamsa, see Jean-Marie Verpoorten, Mimamsa Literature (Wiesbaden: O.
Harrassowitz, 1987); For more recent work on the school, see Elisa Freschi, Duty, Language and
Exegesis in Prabhakara Mimamsa: Including an edition and translation of Ramanujacarya’s
Tantrarahasya Sastraprameyapariccheda (Leiden, Brill, 2012).

91 J. Duncan Derrett, “The Right to Earn in Ancient India: A Conflict between Expediency and Authory,”
Economic and Social History of the Orient, 1.1 (1957): 66-97, 84.
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deplore, especially when we bear in mind specific instances of the conflict
between justice, law and common practice in such matters as tax evasion.®2

Kroll supports such a view implicitly when he contrasts Parthasarathimisra’s
definition of svatva as yathestavinijojyatva with Vacaspatimisra I's definition of svatva
as yathestaviniyogayogyatva.® Kroll argues that there is a:

subtle, but vital, distinction. The term yogyatva (fitness) implies, as Vacaspati

Misra suggests, a notion of aucitya (propriety). Aucitya implies a system of

laws, governance, or moral precepts to which action should conform. The

risk, as Parthasarathi would presumably acknowledge, is that aucitya
inevitably restricts the use of assets to a particular sphere, namely, that
sphere of activity deemed ucita (proper).94

Kroll foregrounds identifies moral propriety (aucitya) as the primary concern of
Nyaya and he identifies usability (yojyatva) as the primary concern of Mimamsa.
That Kroll and Derrett do not properly trace the Prabhakara-MTmamsa theory of
ownership accounts for why they fail to acknowledge the pains to which the
MTtmamsakas go to offer a secular theory of ownership which conforms to ethical
considerations of propriety and equity.

Admittedly, the Bhatta school of MTmamsa appears to take a morally
regressive view of ownership as possession. While Kumarila has relatively little to
say about the nature of ownership, his commentator, Parthasarathimisra (10th
Century), gives a famous definition of ownership as the ability to use an asset as one
desires (yathestaviniyojyatva).95 Parthsarathimisra argues that if we accept that

ownership is the ability to use an asset as one desires, and if the acquisition (and

use) of assets existed solely for the sake of sacrifices, there would be no ownership

92 |bid., 85-87.

93 Kroll, “A Logical Approach to Law,” 37-39.

94 Kroll, “A Logical Approach to Law,” 40.

9 Tantraratnam, Vol. V, ed. Ganganatha Jha (Benares: Princess of Wales Sarasvati Bhavan Texts,
No. 31, Part 1, 1930), 19: Tr on Tt on Ms 4.1.2: yathestaviniyojyatvam hi svatvam. Cf Kroll, “A Logical
Approach to Law,” 38; For the date of Parthasarathimisra, see Kroll, “A Logical Approach to Law,” 37;
and Jean-Marie Verpoorten, Mimamsa Literature, 41-2.
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because one could not use an asset as one desires outside of the sacrificial
context.% If there is no ownership, then there could not be a sacrifice because one
could not give one’s own assets.9” Consequently, says Parthasarathimisra, a Sastric
restriction on how one acquires assets is subordinate to the act of acquisition itself
and it is fair to postulate sin on the part of a man who acquires assets through a non-
§astric means and oversteps said restriction.98

A more sophisticated, less regressive definition of ownership in terms of
entitlement (arhata) arose in the commentarial tradition of the Prabhakara school.
Although Prabhakara makes little contribution to the theory of ownership,
Salikanatha is a groundbreaking figure. In the BrhatT, Prabhakara typically gives a
brief gloss of Sabara’s views, so it seems surprising that he had a significant impact
on Dharmasastra.?® Prabhakara makes two contributions: a statement that
“acquisition which does not produce svatva is a contradiction in terms,” and a
defense of svatva as a singular entity.1%0 Like Parthasarathimisra, Prabhakara insists
that overstepping $astric restrictions on how one acquires assets will create a
blemish for the acquirer but will not create a blemish for the sacrifice (that requires

legal ownership on the part of the sacrificer/acquirer).101

9 |bid., 19: Tr on Tt on Ms 4.1.2: kevalakratvarthatve tv anyatraviniyogad yathestaviniyojyatvabhavat
svatvabhava iti. Cf Kroll, “A Logical Approach to Law,” 38-39.

97 Ibid.,19: Tr on Tt on Ms 4.1.2: sviyadravyabhavat parityago nastiti kratuvighatah syat.

98 |bid.,19: Tr on Tt on Ms 4.1.2: evam ca niyamasyarjanangatvat tadatikrame
purusasyopayantarenarjane pratyavayah kalpyate. Cf Kroll, “A Logical Approach to Law,” 39.

99 For Prabhakara, see Jean-Marie Verpoorten, Mimamsa Literature, 31-34.

100 Rosane and Ludo Rocher, “Ownership by Birth,” 244; BrhatT of Prabhakaramisra with the
Rjuvimala of Salikanatha, Vol. IV, ed. S. Subrahmanyan Shastri (Madras: University of Madras Press,
1964), 962, Br on Sb on Ms 4.1.2; arjanam svatvam napadayatrti vipratisiddham; BrhatT, 961-2, Br on
Sb on Ms 4.1.2: Atrocyate neme adhikarastinya niyamavidhayas $akyante vaktum. Jivanaya pravrtta
adhikrta bhavisyanti. Na ca $abdad evadhikarah adhikarad eva hy adhikarah. sa tu kvacit
chabdavagamyah kvacit pramanantaravagamyah. atah svatvasyavisesat sarvapurusarthanirvrttau na
visesa$ Sakyate ‘vadharayitum. Prabhakara’s pirvapaksin argues that there might be two svatvas
because there are two reasons why one might be qualified to acquire assets: for personal support and
for sacrifices. Prabhakara says that this is untenable.

101 Brhatt, Vol. IV, 965, Br on Sb on Ms 4.1.2: tasmat purusartha dravyarjananiyama iti sthitam. ato
niyamatikramah purusasyanarthah na kratoh.
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Salikanatha (10th Century), author of the Rjuvimalapaficika, a commentary on
Prabhakara’s BrhatT, presents the first comprehensive conception of svatva in
Mimamsa literature.'92 The Rjuvimala is the missing link between Sabara’s nascent
definition of svatva as a fitness for use as one desired and Bhavanatha’s definition of
svatva as yathestaviniyogarhata in the Mimamsanayaviveka. Salikanatha’s
innovations are threefold: he defines ownership as yathestaviniyogarhata; he
introduces the theory of ownership by birth; and he applies his theory of ownership to
the problem of the Viévajit sacrifice. Salikanatha is arguably the first $astrin to define
svatva. Salikanatha argues that the proper definition of ownership has been stated
by the ‘blessed commentator’ Sabarasvamin - ‘yo yad yathabhiprayam viniyoktum
arhati tat tasya svam.’193 Salikanatha argues that what Sabara means to say is that
svatva is an entitlement (arhata) for use as desired and not (as Parthasarathmisra
advocates) the mere use of an object as desired. After all, such a definition would
over-extend to objects obtained through violent force, and would fail to extend to the
assets of infants, lunatics and others who lack the legal capacity to engage in
commercial transactions.104

Salikanatha gives the earliest account of the doctrine of ownership by birth.
He states that “acquisition is of manifold from, sometimes (for example) birth, as in
the case of paternal assets (paitrkesu).”195 Salikanatha’s defense of ownership by
birth is linked to a model of secular ownership in which the modes of acquiring

assets are known from secular usage: “entitlement (arhata) exists for someone when

102 On Salikanatha, see Jean-Marie Verpoorten, Mimamsa Literature, 38-39.

103 Rjuvimala of Salikanatha, 962: Rj on Br on Sb on Ms 4.1.2: ucyate, uktam hi bhagavata
bhasyakarena ‘yo yad yathabhiprayam viniyoktum arhati tat tasya svam’ iti.

104 Rjyvimala of Salikanatha, 962, Rj on Br on Sb on Ms 4.1.2: atrayam bhavah - na
yathestaviniyoganibandhanam svatvam balatkarahrtesu atiprasangat. baladidhanesu aprasangac ca.
105 |bid., 962, Rj on Br on Sb on Ms 4.1.2 Br on Sb on Ms 4.1.2: arjanam ca nanarapam kvacij janma,
yatha paitrkesu.
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acceptance and the like, which are the means of obtaining svatva and which are
established in the secular world, are undertaken.”1%6 Salikanatha adds that one
should infer that sometimes marriage is the cause of the production of svatva in the
case of the joint assets of a husband and wife.197 It is likely that Salikanatha was
aware of Dharmasastric texts or of floating maxims which assume such a theory of
acquisition (from birth or marriage) and that his inference in the Rjuvimalais an
attempt to explain the apparent existence of a proprietary relationship in those
instances without recourse to the formal lists of modes of acquisition in Gautama or
Manu.108

For example, when Salikanatha comments on the giving of “the earth” in the
Visvaijit sacrifice in the sixth adhyaya of the Mimamsasatras, he argues that one
cannot possibly give the entire globe, endowed with pastures, highways, water and
the like.19 However, svatva is secular and (presumably because of local, laukika
convention) people can give a village and when they give a village, they are really
giving the houses and fields which are delimited by the phrase, “a village.”110
Salikanatha does not elaborate on the significance of his phrase “laukikam ca
svatvam.” What the phrase seems to imply, in the context of the debate concerning
the giving of ‘the earth,’ is that local convention dictates that people have a right to

come and go (and draw water, etc) in common, public spaces.

106 |bid., 962, Rj on Br on Sb on Ms 4.1.2: tena yathestaviniyogarhataya svatvam, tadarhata ca tatra
tasya yatra pratigrahadayo loke prasiddha upayah pravrttah.

107 |bid., 962, Rj on Br on Sb on Ms 4.1.2: kvacit parinayah yatha dampatyoh dhanam ity
evamadisuhantyam. For the idea that ownership is equal between husbands and wives, see
Sontheimer, The Joint Hindu Family, 11-14.

108 We will see in the fourth chapter of this thesis that Ramakrsnabhatta went so far as to call
“marriage” a form of “birth” for the sake of explain the commonalty of property between husbands and
wives.

109 Rjuvimala of Salikanatha, Vol V, 194, Rj on Br on Sb on Ms 6.7.2: bhiigolakam
gopatharajamargajaladisamanvitam krtsnam eva datum na $akyate...

10 Rjyvimala of Salikanatha, Vol V, 194, Rj on Br on Sb on Ms 6.7.2: laukikam ca svatvam. ye tu
gramadikam dadati te ‘pi vastuksetradikam eva dadattti mantavyam. gramas tu tadavacchedaka iti
niravadyam.
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This raises the question: what is the purpose of sastric restrictions on
ownership if the ways of acquiring ownership are determined from secular practice?
For Salikanatha, Dharmasastrins use the modes of acquiring assets that are
established from secular usage in order to ward off confusion “as in the case of
Vyakarana and the like.”11! Salikanatha seems to imply that like grammar,
Dharmasastra draws upon the collective practices of people outside of the Veda and
selects some of these practices for particular praise and some of these practices for
censure.

The first layer of commentary from the Prabhakara-MTmamsakas makes
explicit many of the implicit assumptions of Sabara’s theory of svatva. Salikanatha’s
Rjuvimala marks a decisive change in the scale of Mimamsa texts addressing
ownership: he frames Sabara’s comments on ownership in term of fitness - moral
propriety - and he introduces secular convention as the standard by which legal
ownership is determined. Salikanatha’s comments are sparse and their implications
would be developed by later Dharmasastrins and Mimamsakas.

1.B.3: Mimamsa in Pre-Mitaksara Dharmasastra Commentary

It is surprising that Davis and Rocher do not mention MTmamsa in their
arguments to the effect that Vijianesvara could not have founded a school of
thought. One of the most distinctive elements of the Mitaksara's defense of
ownership by birth is its foregrounding of Prabhakara’s arguments that the niyamas
restricting the acquisition of assets are purusartha and that the sources of ownership
(including birth) are established by secular practice. As with the legal arguments (the
idea of obstructed svatva, the necessity of ownership before partition and the

existence of ownership outside of the $astra) which | examined in the previous

" Rjuvimala of Salikanatha, Vol 1V, 962, Rj on Br on Sb on Ms 4.1.2: smrtikaras ca
lokaprasiddhopayam eva kurvate vyamohanivrttaye vyakaranadivat.
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section, Vijianesvara was not the first Dharmasastrin to draw on a Prabhakara pre-
legal tradition. Vidvarupa and Medhatithi make sporadic but non-negligible
references to Mimamsa. Vijhanesvara’s invocation of Prabhakara (and implicitly
Salikanatha) ties into my broader argument that the Mitaksara marks a turning point
in history of Dharmasastra. Rather than cite the odd aphorism, Vijianesvara
foregrounds the MTmamsa theory of ownership as laukika, follows the Rjuvimala’s
considerations of theft and implicitly adopts the definition of svatva as
yathestaviniyogarhata. In the following section we shall see that Vijhanesvara’s
innovation of reading Prabhakara commentaries on M.S. 4.1.2 in conjunction with
discussions of inheritance became the standard approach for most subsequent
Dharmasastrins.

Visvarpa invokes Sabara’s characterization of the rules governing the
acquisition of assets as purusartha in a comment on Y3aj. 2.144. Yaj 2.144 gives a list
of persons excluded from inheritance: the impotent, the outcast, the outcast’s son,
the lame, the lunatic, the idiot and those suffering from incurable diseases.12
Visvaripa comments that some would argue that ‘lame’ and other terms figuratively
denote all individuals who are ineligible to perform Vedic rites such as the
Agnihotra.13 Visvartpa argues that this cannot be correct because assets are
purusartha.4 Indeed, we can observe that even unlearned, ritually ineligible
individuals are capable of (using) assets.!> The opponent’s argument - that a

deformed person is not entitled to a share of inheritance because he is not eligible to

"2 Balakrida, 253, Bk on Ys 2.144: klbo 'tha patitas tajjah pangur unmattako jadah / andha
‘cikitsyarogadya bhartavyah syur niransakah //

113 |bid., 253, Bk on Ys 2.144: pangavadivacanany agnihotradyanadhikrtanam sarvesam
upalaksanarthantti kecit.

14 |bid., 253, Bk on Ys 2.144: tad asat purusarthatvad dravyasya.

"5 |bid., of Visvarapacarya, 253, Bk on Ys 2.144: avaidyasya canadhikrtasyaiva
dravyarhatvadarsanat.



77

perform sacrifices - relies on an implicit assumption that ownership is limited to the
sphere of ritual activity. Visvartpa’s defense of ownership outside of Vedic ritual
attests to the importance of Mimamsa in early Dharmasastra commentary, but there
does not appear to be a connection between his Mimamsa commitments and his
theory of pre-partition ownership. The closest Visvariipa comes to such a position is
a stray comment that “the traditional belief” (sampradaya) is that there is a
connection (sambandha) between un-outcast but ritually ineligible sons and the
assets of their grandfathers.1® However, Yaj. 2.144 must be taken as an illustration
of the inappropriateness of such sons using those assets for anything other than
their maintenance. 1’

Medhatithi’s Bhasya demonstrates a more developed use of MTmamsa than
Visvarupa’s Balakrida. Medhatithi argues that if sons were to force their father to
partition paternal assets, then that would be like someone who receives improper
gifts - there would be svamya, but there would also be sin on the part of the son.118
The phrase ‘there would svamya but there would also be sin/moral blemish (dosa)
on the part of the son/person (purusa)’ might well reflect an awareness of
Prabhakara on Medhatithi’s part.1® In a series of $lokas delineating the rights and
duties of individuals in regard to slaves ($udras and dasas), Medhatithi draws a
contrast between independence (svatantrya) and ownership (svamya) and argues

that “since it is called ‘their assets’ (svadhana) slaves (and sons and wives) do have

116 |bid., 253, Bk on Ys 2.144: pitamahadravyasambandhas tv apatitanam andhadTinam asty eveti
sampradayah.

7 |bid., 253: Bk on Ys 2.144: samarthyenaiva tu bharanamatratirikthadravyaviniyogasakter
aucityanuvado ‘yam ity avaseyam.

118 See note 50-52.

19 See note 101.
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ownership (svamya) in their own assets.”’20 The core of Medhatithi’s argument is
Prabhakara’s statement in the Brhati that “acquisition which does not produce
svatva is a contradiction in terms.”21 For, as Medhatithi argues, such a proposition
would be as ridiculous as saying “the woman whose son | am is not my mother.”122

Medhatithi displays an awareness of Sabara’s views on svatva in two
passages which delimit the legal facts of property: discussions of ‘gods’
property’ (devasva) and the qift of earth (bhadana). Medhatithi argues that one might
concede that popular usage might speak of some assets as ‘gods’ property,’ but it is
not possible for these assets to exist in a svasvami-relationship with a particular god
because:

of the impossibility of the gods’ svasvamisambandha in the primary sense (of

the word). For the gods do not use an asset as they please. Nor are they seen

to guard (their property). And such (use and protection) is how property (sva)

is defined in secular usage.'23

Medhatithi’s reference to lack of use as desired (na devata icchaya niyufijate)
refers clearly to Sabara.'2 Medhatithi’s repeated use of the word ‘sambandha,’
particularly the svasvamisambandha, may well reflect an awareness of Salikanatha’s

explicit use of that term to characterize svatva. Medhatithi also appears to rely on

Salikanatha’s Rjuvimala when the former discusses private ownership of “the

120 The Law sof Manu with the Bhasya of Medhatithi, Vol. V, 434; Manubhasya, Vol. II-1ll, 239: Mb on
Manu 8.416: bharya putras ca dasas ca traya evadhanah smrtah / yat te samadhigacchanti yasya te
tasya tad dhanam //Manu 8.416// asti tavad dasanam svadhane svamyam, yada svadhanam iti
vyapadisSyate. atrocyate. paratantryavidhanam etat. asatyam bhartur anujfidyam na stribhih
svatantryena yatra kvacid dhanam viniyoktavyam. evam putradasayor api drastavyam.

121 See note 100.

122 The Laws of Manu with the Bhasya of Medhatithi, Vol. V, 434; Manubhasya, Vol. Il-1ll, 239: Mb on
Manu 8.416: yatha kas$ cit brilyad yasya aham putrah sa na mama janantti tadrg etat.

128 Manubhasya, Vol. II-1ll, 375-6: Mb on Manu 11.25: atha samacarato devasvam bhavatu,
svasvamibhavas tavan nasti... devan uddisya yagadikriyartham dhanam yad utsrstam tad devasvam.
mukhyasya svasvamisambandhasya devanam asambhavat. na hi devata icchaya dhanam niyufijate.
na ca paripalanavyaparas tasam dréyate. svam ca loke tadréam ucyate. tasmad devoddesena yad
uktam ‘nedam mama devataya idam’ iti tad devasvam; Cf S.C. Bhagci, The Juristic Personality of
Hindu Deities, (Calcutta: University of Calcutta Press, 1933), 71-74.

124 See note 81.
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earth” (bhumi). The question for Medhatithi concerns what precisely is entailed in
land ownership. Much of Medhatithi’s argument occurs in the Brhatr as read through
the Rjuvimala rather than Sabara or Kumarila.1256 Medhathti writes:

As for the MTmamsakas’ idea that one cannot give the earth in the Visvajit

sacrifice, namely, ‘the earth is not (to be given) because it is common to all,’

that applies to the globe (rather than fields and the like). For the earth is

common to all people in the sense that they can do such things as walk about

on it.126
1.B.4: Vijianesvara’s Consolidation of Prabhakara-Mimamsa Theories

As in the case of his legal, purely Dharmasastric arguments, Vijianes$vara’s
use of MTmamsa theories of ownership marks a sea-change in the history of the
relationship between Dharmasastra and Mimamsa because he consolidated
disparate, earlier approaches into a composite whole. Unlike Medhatithi,
Vijianes$vara does not use the Prabhakara school to analyze small issues sparingly.
Rather, Vijhanesvara’s foregrounds the Mimamsa theory of svatva as a central
component of the Dharmasastric analysis of daya. In doing so, he changes the
Dharmasastric approach to ownership and inheritance in two key ways: 1)
VijAianesvara explicitly invokes Prabhakara’s commentary and uses it to frame the

janmasvatva/uparamasvatva divide using the twin theories of ownership as laukika

and the niyamas as purusartha; and 2) Vijiane$vara implicitly invokes Salikanatha’s

125 See notes 109 & 110.

126 Manubhasya of Medhatithi, Vol. II-1ll, 115-116: Mb on Manu 8.99: hanti jatan ajatams ca
hiranyarthe 'nrtam vadan / sarvam bhimyanrte hanti ma sma bhimyanrtam vadrth // Mn_8.99 // ka
punar iyam bhimir nama? yad etad prthivigolakam parvatavastambhanam sagaravadhi prasiddham.
nanv iyatyah kah svamrt ko apaharta? na hi sarvabhaumah kas$ cit asti. tatha ca gatha bhumeh ‘na
mam martyah ka$ cana datum arhati.’ na kas cit sarvabhaumo [a]stTty abhiprayah. (Satapatha
Brahmana 13.7.1.15)... sarvasadharanaham. sarvajanopabhogya. kevalam rajano
raksanirbandhamatrabhja iti abhiprayah. ata etavatya bhumer na danapaharasambhava iti kutah
vivadah? satyam. yathaivayam bhimisabde [a]tra vartate evam ksetragramasthandiladav api. tatra
ca sambhavaty eva svamyam. krtsnagolakabhiprayam eva cadeyatvam bhimer visvajiti
mTimamsakair uktam, ‘na bhimih syat sarvan pratyavisistatvad iti (Sébarabhé_sya on 6.3.3).” sarvan
purusan praticankramanadiyogyatayavisistata bhamir.



80

arguments that concern the implications of such a theory of ownership - theft and the
definition of ownership as yathestaviniyogarhata.

Vijaianedvara’s boldest innovation is his explicit invocation of Prabhakara’s
Brhatr. As we saw before, Prabhakara, following Sabara, concludes that the
restrictions on the acquisition of assets (listed in Gautama, Manu and other smrtis)
are purusartha and that overstepping those restrictions will harm a person, but not
the ritual act (in which said asset is used).127 Vijianesvara - defending the position
that janmasvatva accords with a laukika theory svatva - notes that “the MTmamsakas
[lit. Nyayavids] are of the opinion that ownership gained by means of the restricted
ways has a lay basis [laukika].”128 Vijianes$vara invokes the opinion of “the
master” (guru) Prabhakara:

if the restricted ways of acquiring [assets] affected the ritual, the acquirers

would not ‘own’ anything they acquired in these ways, because ownership

would be a canonical matter. In reality, the fact that acquiring [assets] by
means of gifts and the like conveys ownership has a lay basis. He concludes
the section on the prima facie opinion as follows: ‘If acquiring [assets]
affected the ritual there would be no ownership, and the ritual would not

come to fruition. As someone said: acquiring something without owning it is a

contradiction in terms.’129
Vijhanesvara uses this argument to support his contention that because ownership is
a secular matter and because lay convention recognizes birth as a source of

acquiring ownership, then sons have a proprietary interest in their patrilineal estate

from birth. The second argument from the Brhati, which Vijianesvara lifts verbatim,

127 See note 101 above.

128 Rosane and Ludo Rocher, “Ownership by Birth,” 244; Mitaksara on YajAavalkyasmrti 2.168, 281:
niyatopayakam svatvam lokasiddham eveti nyayavido manyante.

129 Rosane and Ludo Rocher, “Ownership by Birth,”, 244; Mitaksara on YajAavalkyasmrti2.114, 281:
tathahi lipsasutre trttye varnake dravyarjananiyamanam kratvarthatve svatvam eva na syat
svatvasyalaukikatvad iti plrvapaksasambhavam asankya dravyarjanasya pratigrahadina
svatvasadhanatvam lokasiddham iti purvapaksah samarthito guruna - nanu ca dravyarjanasya
kratvarthatve svatvam eva na bhavatiti yaga eva na samvarteta pralapitam idam kenapi
arjanam svatvam napadayati’ iti vipratisiddham iti vadata. Cf Brhat7, 961-962, Br on Sb on Ms
4.1.2: Nanu kratvarthatve svatvam eva na bhavatTiti yaga eva na samvarteteti pralapitam idam kenapi
arjanam svatvam napadayatTti vipratisiddham.
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is the conclusion (siddhanta): that “any breach of the restricted ways of gaining
ownership affects the individual, not the ritual.”130 Indeed, Vijhanesvara’s next
argument, identified as an ‘elaboration’ (vivrta) of the previous opinion cuts to the
core of the issue:
‘I the restrictions imposed on the ways of gaining ownership affected the
ritual, the ritual would be valid only when performed with [assets] acquired by
means of one of the restricted ways; rituals performed with [assets] acquired
in different ways would be invalid... On the other hand, since the final opinion
maintains that the restrictions... affect the individual, the ritual is valid even if
it is performed with [assets]... acquired in defiance of the restrictions. The
fault of breaching the restrictions affects the individual only.” This means that
he [the siddhanta] accepts that [ownership of assets] can be acquired in
defiance of the restrictions, on the grounds that otherwise the ritual
performed with it would not be valid. 131
For Vijianesvara, unlike Visvaripa and Medhatithi, the twinned theories of
svatva as laukika and the niyamas governing its acquisition as purusartha are central
to the case which he has been building about inheritance: even if birth as a source of
ownership is extra-Sastric, there is no problem because the $astra does not have
sole authority over how one acquires ownership. Vijianedvara is the first
Dharmasastrin to combine the idea that svatva is a secular phenomenon with the
view that transgressing $astric restrictions of acquiring assets results in a moral
blemish and legal ownership. This is one of the core pillars of the Mitaksara school of

jurisprudence: a Mimamsa inspired view that popular usage trumps $astric

command.

130 Rosane and Ludo Rocher, “Ownership by Birth,” 244; Mitaksara on YajAavalkyasmrti2.114, 281:
tatha siddhante ‘pi svatvasya laukikatvam angrkrtyaiva vicaraprayojanam uktam ato niyamatikramah
purusasya na kratoh iti. Cf Br on Sb on Ms 4.1.2 cited in note 101 above.

131 Rosane and Ludo Rocher, “Ownership by Birth,” 244-5; Mitaksara on YajAavalkyasmrti 2.114, 281:
asya cartha evam vivrtah... yada dravyarjananiyamanam kratvarthatvam tada niyamarjitenaiva
dravyena kratusiddhir na niyamatikramarjitena dravyena na purusasya niyamatikramadosah
purvapakse. radhante tv arjananiyamasya purusarthatvat tadatikramenarjitenapi dravyena
kratusiddhir bhavati, purusasyaiva niyamatikramadosa iti niyamatikramarjitasyapi svatvam angtkrtam.
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Prabhakara, however, only claims that the restrictions regulating the
acquisition of assets are purusartha, i.e., performed with a motivation regarding the
individual. A niyama being purusartha and svatva being lokasiddha are not
synonymous. Vijianesvara goes far beyond Prabhakara’s sparse comments in the
Brhati. Indeed, scholars, noting that Vijianesvara’s elaboration (vivrta) does not
appear in Prabhakara’s BrhatT have wondered from where it might have come.32 My
contention is that Vijianesvara likely relies on the view of the the first Mimamsaka to
endorse the view that the accomplishment of svatva - i.e., the production of
ownership - is laukika, - i.e., Salikanatha. Vijianeévara appears to assume
Salikanatha’s interpretation of this passage of the Brhatr.133 This may seem like a
small distinction, but the Vijhanesvara’s defense of svatva as laukika - in conjunction
with an interpretation of the dravarjananiyamas as purusartha - allows us to locate
Vijianesvara neatly within a specific level of commentarial development in the
Mtmamsa tradition: namely, in Salikanatha’s dramatic reformulation of the Brhatf.

There is further evidence that Vijfianeévara implicitly invokes Salikanatha’s
arguments from the Rjuvimala. Salikanatha was the first MTmamsaka to explore
ownership by birth as a secularly established phenomenon and he was the first
Mimamsaka to take up the issue of theft in relation to a secular theory of ownership.
Vijianes$vara expands on both of these topics in the dayabhaga section of the

Mitaksara.'3* What is noticeably absent from the Mitaksara is any definition of

132 Rosane and Ludo Rocher, “Ownership by Birth,” 253 fn 24: “Although this ‘elaboration’ does not
appear in the Brhatr, the SubodhinT and the BalambhattT attribute it the guru (vivrto guruneti sesah).
Mitramisra’s digest, the Vyavaharaprakasa, which cites the passage, attributes it to a commentator
(tTkakrb). It is not part of the Rjuvimalaparcika, Salikanatha’s commentary on the Brhati.”

133 See note 106 above. Prabhakara never explains why, if the dravyarjananiyamas are kratvartha,
then there would be no svatva and hence no sacrifice. Salikanatha explains suing $abara’s
comments on devasvam. This is one indication that Vijianesvara was reading Prabhakara through
Salikanatha.

134 See note 66 above.
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ownership. This is surprising because ownership is the primary focus of his chapter
on inheritance and because Vijianesvara was obviously steeped in a Mimamsa
tradition that developed a fairly sophisticated definition of ownership.

The closest Vijianesvara gets to defining ownership are his comments that “if
the way in which an item is acquired - by purchase, etc. - is in question, the person
who owns it is in question as well” and that “it is not the fact that an object is made
either of gold or of something else that allows one to apply it to a purchase... [but
rather the fact] that the buyer owns it... [for] he cannot apply to a purchase anything
he does not own.”35 One might suspect that in arguing that ownership accomplishes
sale Vijiane$vara adopts Parthasarathimiéra or Sabara’s view of ownership as
possession - yathestaviniyojyatva. This would be incorrect, however, because
Vijhanesvara is concerned, explicitly, with distinguishing between possession and
ownership - between usability and moral propriety. Vijianes$vara’s specific phrasing,
“na hi yasya yat svam na bhavati tat tasya krayadyarthakriyam sadhayati,” evokes
Sabara and Salikanatha’s definition of svatva as being fitness for use as desireed
when secularly established acts of acquisition such as acceptance are undertaken.
For Vijianeévara, as for Salikanatha, it is a secularly recognized act of acquisition
which makes an asset one’s property and that asset fit for use in transactions.136 |t
appears that Vijfianeévara implicitly draws on Salikanatha’s definition of ownership
as yathestaviniyogarhata - a definition which Vijianesvara’s followers make explicit.

In conclusion, VijAianesvara’s theory that the causes of ownership are not
restricted to Sastric passages depends, either implicitly or explicitly, on Prabhakara-

Mimamsa theories of ownership and there are indications that Vijianesvara was

135 See notes 67 & 68.
136 See note 106.
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working from Salikanatha’s Rjuvimala (the first Mimamsa text to explicitly mention
birth as a secularly established cause of ownership). Pace Kroll, Vijianesvara
appears to have drawn on a quite sophisticated MTmamsa theory of ownership which
did not conceive of ownership as mere practical possession. Pace Derrett,
VijAane$vara was aware of the issue of moral propriety (evidenced by his discussion
of theft) and was not content to free ownership from any legal constraints. Although
Vijianeévara was not the first Dharmasastrin to use Sabara, Prabhakara and
Salikanatha’s theories of ownership, he was the first to tie these theories to a model
of inheritance. As we shall see in the following section, Vijhanesvara’s successors -
those for and against janmasvatva - would frame their discussion of ownership by
using Mimamsa material from the Prabhakara school. In short, just as Vijiane$vara
marks a turning point in his legal approach to inheritance he also marks a turning
point in his pre-legal approach to inheritance.
1.C: The Medieval Mitaksara School

In this section | turn to the reception of the Mitaksara amongst later
Dharmasastrins. | want to look at how Vijhane$vara’s followers such as
Devannabhatta (Smrticandrika, 1150-1225), Visvesvara (Subodhint, 1360-1390) and
Madanasimha (Madanaratnapradipa 1425-1450) copy an increasingly sophisticated
philosophical analysis of svatva in Bhavanatha’s Nayaviveka (11th Century). | argue
that although there is little evidence to suggest that Vijianesvara founded a ‘school’
of law - in the sense of an educational institution, family lineage or political
movement - the Mitaksarg marked a turning point in the development of the
Dharmasastra-Prabhakara-MTmamsa nexus because Dharmasastrins such as
Devannabhatta and Madanasimha defined themselves in relation to the Mitaksara

and Prabhakara-MTmamsa theories of ownership. Devannabhatta, Visvesvara and
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Madanasimha strengthen the Prabhakara-Mimamsa-Mitaksara nexus by using the
Nayaviveka’s extensive defense of svatva as yathestaviniyogayogyatva to defend
Vijaanedvara’s theory of janmasvatva and apratibandhadaya. In short, the Mitaksara
founded a school of thought in which theoretical considerations of ownership were
an essential component of a unique model of inheritance.

Furthermore, Ethan Kroll asserts that Bhavanatha’s systemization of earlier
Mimamsa theories of ownership is the first sophisticated treatment of ownership in
Sanskrit intellectual history. | want to render Bhavanatha’s argument in greater clarity
and | want to demonstrate that far from creating the definition of
yathestaviniyogarhata ex nihilo, Bhavanatha was merely expanding a consistent line
of argumentation in the Prabhakara school that could trace its genesis to the
Sabarabhasya. | also take up Derrett’s apparent cynicism with respect to the ethics
of an extra-sastric theory of ownership. | argue that what Derrett sees as the
fundamental flaw of Bhavanatha and VijAiane$vara - the moral complexities of an
extra-§astric theory of ownership - constitutes the framing questions that define the
Mitaksara school of Dharmas$astra as a school of thought.

1.C.1: Bhavanatha’s Nayaviveka: The First Metaphysics of Ownership

Bhavanatha’s 11th Century Mimamsanayaviveka, a commentary on the
Mimamsasdatras that takes inspiration from Rjuvimalapancika, is the single most
influential MTmamsa text in the development of the concept of ownership and
represents further developments of the Prabhakara school in the early medieval
period. We know relatively little about Bhavanatha'’s life and historical context, but his
observations concerning the secular nature of ownership and its metaphysical
implications changed the treatment of svatva in Dharmasastra and MTmamsa

decisively. While a few arguments concerning ownership from the Nayaviveka have
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received scholarly attention from Derrett, Kane, and Rocher, these authors have
limited their treatment to passages which appear in Dharmasastranibandhas such as
the Smrticandrika and the Madanaratnapradipa.'3’” Bhavanatha’s key arguments are
really expansions of Salikanatha’s sparse comments from the Rjuvimala.
Bhavanatha defines svatva as “fitness for use as desired” (yathestaviniyogarhata);
theorizes that svatva is a sambandha between an acquirer and an acquired asset;
and supports a secular theory of ownership with an appeal to $astric grammar
(Vyakarana).

Bhavanatha argues that “according Sabara, ownership is not the use of an
asset as one desires, but the fitness for use as on desires
(yathestaviniyogarhata).”138 Bhavanatha quotes a maxim that the fact that “one has
for his purposes whatever one has acquired” (tac ca tasya tadarthatvam yad
yenarjitam) is established from secular usage.'3? Glossing Salikanatha, Bhavanatha
explains that if acquisition was subordinate to the purposes of the sacrifice, then
there would be no svatva, i.e., ability to use an asset as one desires (dhanam
yathestaviniyojyam).140 Presumably, an opponent might object that Bhavanatha
relies on a definition of ownership based largely on possession, but Bhavanatha,
invoking Sabara, states that ownership is not the use of an asset as one desires but
rather the fitness to use an asset as one desires. That fitness, argues Bhavanatha, is
not produced from the Sastra or from sacrificial activities, but from manifold acts of

acquisition, such as birth, that are established in the secular world.41

187 Kane, HDS, 3., 550; J.D. Derrett, “The Right to Earn in Ancient India,” 66-97.

138 Mimamsanayaviveka, Vol. 3., ed. S Subrahmanya Shastri (New Delhi, Rashtriya Sanskrit
Sansthan, 2004), 44: na yathestaviniyogah svatvam, kimtu yathestaviniyogarhatety uktam $abare.
139 |bid., 45: tac ca tasya tadarthatvam yad yenarnitam, lokasiddham carjanam janmadih.

140 |bid., 45: nanu kratvangatve dhanam na yathestaviniyojyam iti svam eva na bhavati.

141 |bid., 45: tac ca tasya tadarthatvam yad yenarjitam, lokasiddham carjanam janmadih. Cf
Rjuvimala, 962: Rj on Br on Sb on Ms 4.1.2: Cf notes 106 & 107.
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While Sabara and Salikanatha are content with placing svatva outside the
purview of sacrificial regulations and with leaving considerations of whether one is a
legal owner to the Dharmasastrins, Bhavanatha engages in a lengthy discussion
concerning the nature of svatva. Derrett appears to have been unaware of this
discussion and this lack of awareness is the likely cause of his dissatisfaction with
the medieval MTmamsa/Dharmasastra approach to svatva. Bhavanatha argues that
svatva is a svasvamisambandha which is created, destroyed and transferred through
legally valid acts of acquisition and alienation. He further argues that his metaphysics
are logically consistent and able to protect the ownership of children, the mentally
infirm and other lawful owners from usurpation.

Bhavanatha introduces the metaphysical nature of ownership with a
parvapaksin who argues that “there is no essential quality (dharma) dependent on an
act of acquisition that can be properly understood (with epistemic certainty).”142 This
is wrong, says Bhavanatha, because svatva, the svasvamisambandha, is merely the
relationship between an acquirer and an acquired object which is brought about by
an act of acquisition.’43 In fact, it is established in the secular world that the
relationship between agent and object is brought about by action.44 Consequently,
with regard to property, one need not depend on a separate source of knowledge
(other than knowledge of acquisition).145 It would not be possible to argue that the
svasvamisambandha would be destroyed at the end of the act of acquisition
because the loci of the two things having that relationship would not be destroyed.46

For example, when a father concludes the act of ‘fathering’ he does not cease to be

142 |bid., 45: nanu narja[n]adhtnah ko []pi dharmo managamyah.

143 |bid., 45: arjanad arjakarjyasambandha eva hi svasvamisambandhah.

144 |bid., 45: kriyagarbho hi kartrkarmanoh sambandho lokasiddhah.

145 |bid., 46: na svam prati prthanmanam apeksate.

146 |bid., 46: na caivam arjanakriyapaye tajjanyasambandhasyapy apayah sambandhinoh asrayayor
anapayat.
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a father, but when a father dies one might metaphorically speak of ‘father’ in the
sense of his previous state.'4” Bhavanatha recognizes that although acquisition is
multifaceted, one cannot say that the use of the word ‘sva’ in reference to an asset is
not singular.48 This is because of the use of the word sva is something delimited by
acquisition.1#? As for the word ‘acquisition,’ it delimits through a reckoning/counting
which is brought about through the sequence of memory.50 For example, an old
man might use the word sva, in the sense of ownership, to refer to something he has
held in the same possessive relationship since he was young. 151

A parvapaksin might argue that such a relationship between owner and an
asset could never be destroyed through an act of abandonment (or sale) because
the state of being an acquirer, like the state of being a father, would be
indestructible.'52 Bhavanatha responds by arguing that when the cause of the
destruction of the relationship occurs there cannot be the relationship - just as there
is the destruction of the state of being a wife when someone commits one of the five
great sins (mahapataka).'53 Bhavanatha explores another ‘clever’ (dhtra) theory of
what svatva might be: that with regard to property (sva), ownership (svamitva) is a
particular peculiar condition of the soul (independent of the svasvamisambandha)
which is knowable through the mind.1%4 Bhavanatha, however, responds that

(svamitva) would be knowable by the mind of people such as thieves or not

147 |bid., 46: na hi pituh kriyapaye ‘pi pitrtvam apaiti pitur abhave tu bhataparvagatyopalaksanam pita.
148 |bid., 47: na carjanananatve dhanavisayasvasabd[a]syapy anekarthata.

149 |bid., 47-48: svasabdasyarjanopadhina pravrtteh.

150 |bid., 48: arjanasabdas tu smrtiparamparagata gananopadhita eva.

151 |bid., 48: evam yaunadisambandhatulyayogakseme svatve svasabdo vrddhavyavaharasiddhabh.
This portion of the Nayaviveka appears to be corrupt. My reading reflects the connection between
memory and the example.

152 |bid., 46: nanv evam yavaddravyam sambandhasyanapagamat tyago na syat... nanu pitrtvavad
asakyahanarjakata.

158 |bid., 46: maivam. sambandhapayahetipanipate katham sambandhah... mahapatakadau
bharyatvader api hanat.

154 |bid., 50: yat tu dnhTrenoktam. svam prati svamitvam atmadharmo manovedyam iti, tan na.
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knowable by the mind by children and the like.1%5 In conclusion, Bhavanatha warns
that inferring fitness (for the use of an asset as desired) from the observation of the
use of an asset as one desired is foolish, and consequently, that fitness (for the use
of an asset as desired) is merely the state of being the subject of an act of
acquisition.156

Bhavanatha addresses the moral implications of a secular theory of
ownership by comparing smrti to grammar. Bhavanatha reiterates that “the
destruction of the state of sva and svami as a result of a mental intention to
relinquish (one’s svatva) is established from secular usage.”'57 A parvapaksin
worries - as Derrett would object eight hundred yeas later - that because secular
usage might wrongly assume there to be svatva in an asset acquired through theft or
through force, one cannot determine svatva from secualr practice. 58 Bhavanatha
writes:

Smrti (i.e. Dharmasastra), like smrtis such as Vyakarana and the like, has as

its purpose the construction of fixed rules concerning things that are not the

subject of people’s thoughts (i.e., known) for the first time. The smrti is

meaningful because it establishes the meaning of the $astra (i.e., the Vedas)

without giving up the essential meaning.1%°

An obvious objection is that in that case, Vedic injunctions to carve a

sacrificial post, Vedic recitation and the like (yapacaryadi), would be secular acts that

would be be accomplished merely through secular actions such as carving and

155 |bid., 50: corader api tanmanovedyataya syat. balasya ca na syat.

156 |bid., 50: yathestaviniyogadarsanad eva tadarhatadhtr iti tu mandam... arjanavisayatayaiva
tadarhatety uktam.

157 |bid., 46: tad evam lokasiddhas tyagasankalpad apayo ‘pi svasvamitayah.

158 |bid., 46: nanu lokato ‘pi balatkaracauryarijite ‘pi svatvabhimanan na lokatah vyavastha.

159 |bid., 47: ata evanidamprathamalokadhtvisayavyavasthitinibandhanartha smrtih
vyakaranadismrtivat. tattvikatyagacchastrarthasiddher arthavatta smrteh. The phrase
tattvikatyagacchastrarthasiddher appear to be corrupt. | am grateful to Professor Diwakar Acarya for
the useful emendation: tattvikatyagac cchastrarthasiddher arthavatta smrteh. The Madanaratna refers
to a shtra from Patanjali 6.2.162, “sadanvakhyanac chastrasyeti” - because the sastra explains
(words) that are (already) existing. See note 111 for Salikanatha’s similar thoughts.
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teaching (laukikacchedanadhyapanadi).'60 Bhavanatha counters this objection by
arguing that even in the absence of a Vedic restriction people have known, not for
the first time, that yipas and the like are not accomplished merely through visible
acts of acquisition (such as secular carving or teaching).'6' That is to say that a post,
if carved through secular carving, does not become a sacrificial post. It only
becomes a sacrificial post if undertaken in conjunction with a Vedic injunction. As for
the fact that there are such things as restrictions concerning the acceptance of gifts
(only from virtuous people), these restrictions are for the sake of accomplishing a
Vedically enjoined act of giving and not for the purpose of producing svatva.162
Similarly, the varamangala (enjoined by the Veda during weddings) is enjoined for a
purpose pertaining to good fortune (abhyudaya), not for the purpose of making
someone a wife.'63 The point is that even if legal ownership is a secular matter, the
religious rectitude of the act of acquisition that produced said ownership is still
governed by the Sastra.

Bhavanatha’s comments concerning Vyakarana implicitly evoke a lengthy
discussion of the relationship between $astra and lokavyavahara which occurs in the
opening sections of Patafjali’'s Paspasahnika.'®* For the grammarians, a

grammatically incorrect word will convey meaning in a non-ritual context provided

160 |bid., 47: nanv evam ylpacaryadih laukikacchedanadhyapanadikriyasadhya eva laukika syat.
Alternatively, if we read anidamprathama as a gloss of apurva, then the translation of the passage
would be: “(Vedic Injunctions) to carve a sacrificial post, recite and the like, which are accomplished
through secular actions such as carving and teaching, would be secular injunctions (and not Dharmic
injunctions).”

161 |bid., 47: maivam. niyamamantradivirahe saty api samdrstikarjanakriyamatrad ylpadyasiddher
anidamprathamatayabhyupagamat. Again, reading anidamprathama as aparva would produce a
different translation: “Even in the absence of a restricting Vedic passage, one doesn’t understand the
injunction of the ylpa as an apurva-vidhi just by seeing a yupa acquired.”

162 |bid., 47: yad api pratigrahe niyamadidar§anam tad api vihitadanasiddhyartham na
svatvotpattyartham.

163 |bid., 47: varamangalaniyamadaro ‘pi na bharyotpattyarthah. kintv abhyudayantararthah.

164 \yakaranamahabhasya: Paspasahnika ed. & trans. S.D. Joshi and J.A.F. Roodbergen (Pune:
University of Pune, 1986)
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that they are intelligible to the community in which they are spoken.'65> According to
Bhavanatha, one acquires an unseen (adrsta) merit in following the restrictions
offered the smrti, but the smrti does not have exclusive authority over the production
of svatva.

Independent of its later influence, the discussion of svatva in the Nayaviveka
helps rectify two commonly held assumptions concerning the understanding of
svatva in MTmamsa literature. Firstly, Bhavanatha very clearly does not equate
possession with ownership and goes to great lengths to prove that one cannot infer
the existence of the latter when observing the former. Secondly, Bhavanatha is keen
to scrutinize his definition of svatva (and the definitions of others) through a test of its
moral implications (such as svatva on the part of a thief). The issue that Bhavanatha
takes up and the Dharmasastrins examine at length is precisely the one that Derrett
identifies as a failing in the system - the tension between ownership being
overdetermined or underdetermined by $astric injunctions. Bhavanatha informs the
reader about the strengths and limits of Sastra as a source of knowledge about
ownership

When considering the level of sophistication in the Prabhakara-Mimamsakas’
attention to ownership it seems obvious why Vijianesvara would have used their
arguments to defend a secular theory of ownership. In contrast to Derrett and Kroll’s
assumptions of morally regressive philosophical simplicity, Salikanatha and
Bhavanatha give a philosophically sophisticated and ethically complex account of
ownership. It is interesting that few have given Sabara the credit he deserves for

being the first author to define ownership in terms of fitness for use as desired.

165 |bid., 26 & 125-6: Varttika 4: samanayam iti. yady api saksad apabhrams$a na vacakas tathapi
smaryamanasadhusabdavyavadhanenartham pratyayayanti. kecic capabhrams$ah paramparaya
niradhim agatah sadhusabdan asmarayanta evartham pratyayayanti. anye tu manyante
sadhusabdavad apabhrams$a api saksad arthasya vacaka iti.
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Moreover, Bhavanatha’s interest in the metaphysics of ownership - how it is created,
maintained and destroyed and where it is located - antedates similar discussions
amongst the Naiyayikas by at least two centuries.
1.C.2: VijhanesSvara’s Successors

To see the impact of the Mitaksara on the subsequent development of the
concept of ownership in medieval Dharmasastra, we must turn to the anthologies,
nibandhas, which characterized much Dharmasastra literature in the second
millennium C.E. It is my contention that subsequent Dharmasastrins who defended
the Mitaksara - typified by Devannabhatta (1150-1225), Visvesvara (1360-1390) and
Madanasimha (1425-1450) - relied on the Nayaviveka’s definition of svatva as
yathestaviniyogarhata to argue against the opinions of Dhare$vara (1000-1055) and
Sangrahakara (800-1000). | aim to demonstrate that the Mitaksara did indeed found
a school of thought - in which Dharmasastric discussions of inheritance took their
cue from MTmamsa - and that said school of thought continued to develop in tandem
with Prabhakara-Mimamsa theories of ownership. | want to examine three ways in
which the medieval followers of the Mitaksara apply Bhavanatha’s contributions to
the concept of svatva: 1) they define svatva as yathestaviniyogarhata to refute
Vijhanesvara’s probable purvapaksins from the Mitaksara - Sangrahakara and
Dhares$vara; 2) they appeal to Bhavanatha’s metaphysical arguments about svatva
to account for how birth can lead to ownership; 3) they expand the connection
between smrti and Vyakarana to flesh out the moral implications of a secular theory
of ownership. In each case the core structure of the Mitaksara’s theory of
apratibandhadaya is retained.

Devannabhatta’s Smrticandrika, one of the earliest extant Dharmasastra-

nibandhas, defends the Mitaksara against Sangrahakara and Dharesvara’s theory of
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$astraikasamadhigamyasvatva by appealing to the Nayaviveka’s definition of svatva
as a fitness for use as desired.66 Devannabhatta is an explicit follower of the
Mitaksara. The few places where he differs from Vijianesvara - such as the definition
of daya - are typically small improvements framed using the concept of moral
fitness.167 It is remarkable that the only pre-Jimatavahana opponents of
Vijhanesvara who wrote about ownership in any depth are preserved exclusively in a
scale of texts fashioned by the followers of Vijianesvara.

The context of the debate is a verse from the Devalasmrti that describes sons
as “having non-ownership” (asvamya) so long as the father is alive and free from
fault.168 Devannabhatta argues that this verse should be construed as establishing a
lack of independence rather than ownership on the part of the sons.16° This is
because even when a father is alive and free from fault, it is secularly established
that sons have ownership (svamya) in their father’s assets.170

Devannabhatta’s framing question is whether ownership can exist without
independent control over individual assets. An opponent (Sangrahakara/Dharesvara)

argues that because svatva and svamya are alike in referring to the acquisition and

166 Vijianesvara refers to the views of the Sangrahakara and Dhare$vara, but not in the context of
ownership. Indeed, it is only from Devannabhatta onwards that the Smrtisarigraha and the Mitaksara
are placed in opposition.

167 For example, Devannabhatta refines Vijianesvara’s definition of daya as “an asset in which an
individual gains ownership, the necessary and sufficient condition being that he be connected to the
owner.” Such a definition would allow women to be inheritors (dayada). Rather, says Devannabhatta,
daya is “an asset fit for partition which becomes the property of another, the necessary and sufficient
condition being that he be connected to the owner.” The idea of fitness likely comes from the

Library, Government Oriental Library Series, 1916), 623: na ca dayasabdena yad dhanam
svamisambandhad eva nimittad anyasya svam bhavati tad ucyata iti dayadisabdaniripanartham
mitaksarayam uktam yuktam. evam hi patyuh svam patisambandhad eva nimittat patntsvam
bhavattti tasyapi dayatvapattih. tatas ca adayah striya iti Srutivirodho durvarah syat. asman mate tu
vibhagarham svam svamisambandhad eva nimittad anyasya svam bhatam dayasabdarthe iti
vibhaganarham patnisvam na daya.

168 Smrticandrika, 3.2, 600: pitary uparate putra vibhajeran pitur dhanam / asvamyam hi bhavet esam
nirdose pitari sthite //

169 |bid., 600: iti, tatrasvamyavacanam asvatantryapratipadanartham iti mantavyam.

170 |bid., 600: nirdose pitari sthite ‘pi pitrdhane putranam janmana svamyasya lokasiddhatvat.
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preservation (of assets), if one is proved to be discernible only from the $astra, the
other must be as well.17* Consequently, ownership cannot be secular and the
ownership of sons (by birth) is not established in the secular world because that
would render Devala’s explicit mention of ‘not owners’ worthless.72 The purvapaksin
cites a verse and a half from the Smrtisarigraha, which as we saw in the Mitaksara,
purports that if one were to assume that the owner of some asset is the person in
whose possession the asset is observed, then one could not (rightly) say ‘he has
stolen my property’ because he is the owner since the asset has been seen in his
possession.!73

The debate centers on the proper definition of ownership. The Sangrahakara
argues that one could not say that one is able to use an asset as one likes because
one is a legal owner (and not a thief).'74 Indeed, even if the production of ownership
were secularly established, the use of one’s assets is regulated by the $astras and
consequently, Sangrahakara states: “One cannot say that one’s property is whatever
he uses as he desires, for the use of everything is restricted by the $astra.”175
Dhares$vara, according to Devannabhatta, argues against the idea that because
something is the property of the person who uses it as he desires, and because
something stolen should not be used as one desires, there is no over-extension of

the definition of svatva as yathestaviniyojytva.'76 This is because, according to

71 |bid., 601: yasmat svamyasvatvayos tulyayogaksemayor ekataram adhikrtya sadhite ‘pi
sastraikasamadhigamyatve dvayor eva sadhitam bhavati.

172 |bid., 600: nanv alaukikam svamyam na putranam lokasiddham iti vrdhaiva ‘svamyam hi bhavet’ iti
vacanasvarasyabhangah kriyate.

173 |bid., 600-601: vartate yasya yad dhaste tasya svamT sa eva na / anyasvam anyahastesu
cauryadyaih kim na vartate // tasmac chastrata eva syat svamyam nanubhavad api / kim ca yadi yad
yasyantike drstam tasyaiva svamrt tarhy asya svam etenapahrtam iti na bruyat, yasyaivantike drstam
tasyaiva svamitvat.

174 For Vijiane$vara’s arguments to that effect, see note 67.

175 See note 63.

176 |bid., 602: kim tu yad vastu yena yathestam vinijujyate tat tasya svam ity ucyate. tatas ca
natiprasangadidisanam, apahrtader ayathestaviniyojyasya svavyavaharaprasangad iti vacyam.
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Dhares$vara, there is no such thing as the ability to use something as one desires
when the use of an asset, even when the subject of a transaction as one’s property,
is restricted by the $astra to things such as supporting one’s family and gurus.'77 The
thrust of Dharesvara’s argument is that the very nature of ownership as a $astrically
regulated phenomenon precludes the possibility of an extra-§astric theory of
ownership by birth.

Devannabhatta defends the Mitaksara theory of ownership by birth by
appealing to the Nayaviveka’s theory of svatva as fitness for use as desired. We saw
that Vijnanesvara implicitly adopts this theory of ownership, but Devannabhatta
states explicitly that “we do not say that property is (something) to be used as one
desires but rather we say that property is what is fit to be used as desired.”'78 An
opponent argues that as sastric obligations to support one’s family or elders render
the idea of ‘use as desired’ meaningless - because nothing is really available to be
used as desired - but Devannabhatta quotes the Nayaviveka to the effect that “that
which someone acquires is fit to be used by him as he desires” and argues that even
in the absence of using something as one desires an asset is fit to be used as one
desires (by virtue of being acquired).'”® Devannabhatta explains that when
Bhavanatha claims that “acquisition is secularly established as in the case of birth

and the like” he means to say that the acquisition of assets through means such as

77 |bid., 602: yatas sarvasya svavyavaharavisayasyapi dhanasya viniyogah $astrenaiva
gurubhrtyader bharanadau niyamyata iti yathestviniyojyam kim api nastrti. prapaficitam caitat sarvam
dhare$varasurina.

178 |bid., 602: atrocyate - na brimo yathestam viniyojyam svam iti, kim tu yathestaviniyogarham svam
iti brumahe.

179 |bid., 602: nanu $astrena gurubhrtyader bharanadau viniyoganiyamad yatha yathestaviniyojyam
durniripam tatha yathestaviniyogarhatvam api yathestaviniyogabhavad eva durniripam. maivam,
yathestaviniyogabhave ‘pi yad yenarjitam tat tasya yathestaviniyogarham ity evam nirtpyate. tatha ca
nayaviveke bhavanathenaivam niripitam ‘tac ca tasya tadarham yad yenarjitam’ iti granthena.
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birth, purchase, division and the like, but not theft and the like, is secularly
established since time immemorial. 180

Devannabhatta also appeals to the Nayaviveka’s analogy between smrti and
grammar to defend against claims that a secular theory of ownership would render
smrti niyamas purposeless. Like Bhavanatha, he argues that “smrti, (i.e.
Dharmasastra), like smrtis such as Vyakarana and the like, has as its purpose the
restriction of things which are distinguished by being the subject of secular intentions
since time immemorial.” Devannabhatta explains that because acquisition, which
produces ownership, is secularly established since time immemorial, people should
certainly know that acquisition produces ownership so that they can accomplish
secular and Vedic activities.’®! Indeed, writes Devannabhatta, “the Gautama-
authored Dharmasmrti (10.39-41) was written to constrain the means of acquisition
that are established as being the content of secular understanding since time
immemorial, just as Vyakarana and other smrtis have as their purpose the restriction
of good words.”'82 Devannabhatta argues that the term inheritance (riktha) in the
Gautamasutras actually means “the acquisition of inheritance, i.e. the birth of the son
and the like which produces ownership in the father’s assets.”'83 This, says

Devannabhatta, is how Gautama states that birth is a cause of obtaining (ownership)

180 Mimamsanayaviveka, Vol 3., ed. S Subrahmanya Shastri (New Delhi, Rashtriya Sanskrit
Sansthan, 2004): 603: sa eva ‘lokasiddham carjanam janmadi’ iti.
janmakrayasamvibhagaparigrahadhigamady evanidamprathamalokasiddham dhanarjanam na punas
cauryadikam ity arthah.

181 Smrticandrika, 3.2., 603: yata evanidamprathamalokasiddharjanam eva svatvapadakam tatas ca
tad eva laukikavaidikavyavaharasiddhyartham avasyam jfieyam.

182 |bid., 603: ata evanidamprathamalokadhivisayataya vyavasthitarjananam svagranthe
nibandhanartha ‘svamrt rikthakrayasamvibhagaparigrahadhigamesu’... ityadika gautamadiprantta
dharmasmrtih sddhusabdanibandhanarthavyakaranadismrtivat krtety arthah.

183 |bid., 603: riktham riktharjanam pitradidhane svamitvapadakam putradijanmeti yavat.
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in paternal assets: “the acarya says that one obtains ownership of assets by birth
alone.”184

The rest of Devannabhatta’s discussion of janmasvatva follows the Mitaksara
closely. This continuity of form is remarkable in that it demonstrates that the
Smrticandrika is the first in a long line of adherents to the Mitaksara school.
However, the Smrticandrika is remarkable in that it introduces two key arguments to
the scale of texts: a citation of, and rejoinder to, Sangrahakara and Dharedvara’s
defense of sastraikasamadhigamyasvatva and the Nayaviveka’s analogy between
Vyakarana and Dharmasastra. The latter testifies to the shared trajectory of the
development of the concept of ownership in Prabhakara-Mimamsa and the
increasing sophistication of the Mitaksara school of thought in medieval
Dharmasastra anthologies. Devannabhatta’s use of the Nayaviveka is innovative,
particularly his insistence that ownership is not merely secularly established, but not
contingent on the ability to use one’s property as desired.

Visves$varabhatta’s 14th Century SubodhinT is the oldest surviving
commentary on the Mitaksara.'85 VisvesSvara typically glosses Vijianesvara without
offering much further elaboration, but when discussing Vijianesvara’s paraphrase of
Prabhakara, Visve$vara quotes the Nayaviveka at length. VisvesSvara does not name
Bhavanatha or the Nayaviveka, but Visve$vara defends janmasvatva by turning to
Bhavanatha’s arguments concerning the metaphysics of ownership.186 Visve$vara

explores how the relationship between an owner and some property is created and

184 |bid., 603: tathaca paitrkadhanalabhahetutvenoktam gautamenaiva - ‘utpattyaivarthasvamitvam
labhetety acaryah.” Devannabhatta explains that this means ‘by the arising of the body in the
mother’s womb alone:’ utpattyaiva matur garbhe $artrotpattyaivety arthah.

185 For the the dating of Visves$varabhatta, see Kane, HDS, 1.2., 792-804.

186 Mitaksara: With Visvarapa and Commentaries of Subodhini and Balambhatti, edited by S.S. Setlur
(Madras: Brahmavadin Press, 1912), 597, Introduction to Y3&j. 2.114: janmana pratigrahadibhis
carjitasya dhanasya lokasiddham iti loke vrddhavyavaharasiddhatvat.
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destroyed. Visvesvara rejects the argument that there is no essential quality
(dharma), produced by acquisition and capable of being understood with epistemic
certainty, which can be designated ‘svatva.’'8” For VisveSvara, svatva is merely that
relationship between owner and property which is the relationship between acquirer
and acquired brought about through an act of acquisition.188

Visevsvara’s point is that because it is established in the secular world that
the relationship between agent and object is brought about by action, one need not
depend on a different source of knowledge (other than acquisition in order to know
that someone is an owner of an asset).8 The essential metaphysical question turns
on how an ephemeral action such as acquisition could bring about a relationship
which is enduring. Vidvedvara, drawing on Bhavanatha, argues that there is no
destruction of the relationship having the form of svatva produced by that (act of
acquisition) when the act of acquisition terminates because the loci of the two things
possessing that relation (acquirer and acquired) are not destroyed. 90 After all, a
father does not cease to be a father when he has ceased the act of fathering.191
Although brief, Visevesvara’s use of the Nayaviveka confirms the core argument of
this section: the Dharmasastrins who followed Vijfianesvara’s theory of janmasvatva

and apratibandhadaya followed the expanding arguments of the Prabhakara-

187 |bd., 597, Introduction to Yaj. 2.114: nanu narjanotpannah ko ‘pi dharmo managamyo yat svatvam
iti vyavahriyate. maivam; Cf. Mimamsanayaviveka, Vol. Ill, 45: nanu narja[n]adhtnah ko [‘]pi dharmo
managamyabh.

188 |bid., 597, Introduction to Yaj. 2.114: arjanad arjakarjyasambandho yah
svasvamibhavasambandhas tad eva svatvam. Cf Mimamsanayaviveka, Vol. lll, 45: arjanad
arjakarjyasambandha eva hi svasvamisambandhah.

189 |bid., 597, Introduction to Yaj. 2.114: tac ca prthanmanam napeksate; yatah kriyagarbhah
kartrkarmanoh sambandho lokasiddhah. Cf Mimamsanayaviveka, Vol 3, 45-46: kriyagarbho hi
kartrkarmanoh sambandho lokasiddhah... na svam prati prthanmanam apeksate.

190]bid., 597, Introduction to Yaj. 2.114: na carjanakriyapaye tajjanyasvatvaripasambandhasyapayah
sambandhinor asrayayor anapayat. Cf Mimamsanayaviveka, Vol 3, 46: na caivam arjanakriyapaye
tajjanyasambandhasyapy apayah, sambandhinoh asrayayor anapayat.

191 |bid., 597, Introduction to Yaj. 2.114: na hi pituh kriyapaye pitrtvam apaiti. Cf Mimamsanayaviveka,
Vol 111, 46: na hi pituh kriyapaye ‘pi pitrtvam apaiti.
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Mtmamsa and buttressed the legal implications of the Mitaksara with a pre-legal
inquiry into the philosophical, metaphysical dimensions of ownership as a secular
phenomenon.

While Devannabhatta’s Smrticandrika and Visvesvara’s Subodhint leave
several questions concerning ownership unanswered, Madanasimha’s mid-fifteenth
century Madanaratnapradipa, the most developed Dharmasastra anthology of the
Mitaksara school before the rise of the Dayabhaga school, goes into tremendous
detail on the relationship between Dharmasastra, Vyakaranasastra and secular,
worldly custom.'92 The treatment of daya follows closely what appears in the
Smrticandrika, but is innovative in its interpretation of Parthasarathimisra’s
Tantraratna in accordance with Bhavanatha’s Nayaviveka. The Madanaratnapradipa
was likely the model for post-Dayabhaga Mitaksara adherents including Mitramisra
and Kamalakarabhatta. Further, the Madanaratnapradipa offers the most
sophisticated treatment of the Nayaviveka’'s arguments concerning ownership. As
such, it is fitting to conclude this survey of the development of the Mitaksara school
with an analysis of the Madanaratnapradipa. In the explanation of the division of
inheritance, the Madanaratnapradipa, following Devannabhatta, defines inheritance
(daya) as “an asset connected to the father and the like which is fit for partition.”193

Like Devannabhatta, Madanasimha introduces Sangrahakara and Dhare$vara
as purvapaksins who attack the theory of secularly established ownership from both
ends - svamitva and svatva. The Sangrahakara argues that svamitva must be

discernible from the Sastra alone because a secularly established svamitva would

192 Madanaratnapradipa: Vyavaharavivekoddyota, ed. P.V. Kane (Bikaner: Anup Sanskrit Library,
Ganga Oriental Series; no. 6, 1948). For the background and context of the Madanaratnapradipa, see
Kane’s introduction to the edition.

198 |bid., 321: dayo nama vibhagarham pitradisambandhi dravyam.
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extend even to thieves and the like.194 The Sangrahakara makes many of the same
arguments which appear in the Smrticandrika: the inability to sue for stolen
possessions, the irrelevance of §astric niyama-s regarding acquisition and the
absence of birth in Sastric lists of means of acquiring ownership. Dharesvara argues
that there could be no secular understanding of ownership. Dharesvara’s assertion is
that one could not get out of Sangrahakara’s argument by saying that what is used
by someone as they please is their svam because even the use of lawfully acquired
assets is regulated (niyamita) by $astra.'95 Consequently, one could never use
svatva (i.e. yathestaviniyojyatva) to defend a secular theory of ownership.19

Madanasimha responds, like Devannabhatta, by appealing to the Nayaviveka.
First, in response to Dharesvara’s concern about thieves and the obsolescence of
smrti, the Madanaratna, following the Nayaviveka, argues that “acquisition is
secularly established as in the case of birth and the like” and consequently, “Smrti
(i.e. Dharmasastra), like Smrtis such as Vyakarana and the like, has as its purpose
the restriction of things which are distinguished by being the subject of secualr
intentions since time immemorial.”®7” The Madanaratna explains that

Vyakarana$astra teaches the meanings of words established in secular usage in

194 |bid., 323: na hi yatsamipe yad dhanam drsyate tasya tad dhanam svam sa ca tasya svamftti
cauryadilabdhadhane ‘pi svasvamibhavaprasangat.

19 |bid., 324: na ca yena yad yathestam viniyujyate sa tasya svamrt tac ca tasya svam
cauradilabdham tu na tatheti vacyam. sarvasya nyayoparjitasyapi dhanasya kutumbaposanadau
viniyogah $astrena niyamita iti svecchanusarena viniyogavisayatvabhavad iti. etat
sangrahakaramatam dharesvarabhattenapy asritam. Cf Smrticandrika, Vol Ill, Part Il, 602: kim tu yad
vastu yena yathestam vinijujyate tat tasya svam ity ucyate. tatas ca natiprasangadidisanam,
apahrtader ayathestaviniyojyasya svavyavaharaprasangad iti vacyam. yatas sarvasya
svavyavaharavisayasyapi dhanasya viniyogah $astrenaiva gurubhrtyadeh bharanadau niyamyata iti
yathestviniyojyam kim api nastTti. prapancitam caitat sarvam dharesvarasurina.

196 |bid., 324: tasmac chastraikasamadhigamyatvat katham svasvamibhavasya lokasiddhatvam.

197 |bid., 324-325: uktam caitan nayaviveke prabhakaramatambujaprabhakarena bhavanathena -
lokasiddham varjanam janmadi, ata evanidamprathamalokadhivisayata sthite nibandhanartha smrtir
vyakaranadismrtivad iti. Cf Mimamsanayaviveka, Vol lll, 47: ata
evanidamprathamalokadhivisayavyvasthiti nibandhanartha smrtih vyakaranadismrtivat. Also, Cf
Smrticandrika, 3.2, 603: yata evanidamprathamalokasiddharjanam eva svatvapadakam tatas ca tad
eva laukikavaidikavyavaharasiddhyartham avasyam jfieyam.
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order to instruct people in the appropriate use of those words and cites a vartika
quoted in Patafjali’'s Mahabhasya (1.1.62), “S$astra explains words that exist.”198 The
thrust of the Madanaratna’s argument is that Vyakarana selects particular forms of
secular linguistic usage for praise or censure depending on their $astric correctness
but doesn’t determine what words are actually used in the world. Dharmasastra, like
Vyakaranas$astra, might praise or censure particular means of acquisition
(recognized in the secular world) for the sake of moral propriety, but such restrictions
do not determine what the secular world recognizes as legally valid means of
acquisition. A Brahman might earn money in defiance of Sastric restrictions by
farming (which he is prohibited from doing except in emergencies) but he will still
have svatva in his ill-gotten gains. He may have to perform a penance in the form of
abandonment of these assets or reciting mantras, but his children may divide said
assets without incurring a moral blemish. A thief, however, who breaks a $astric
injunction not to steal will not have svatva because unlike farming, theft is not a

locally recognized method of acquisition. His children, if they divide the assets, would

198 |bid., 325: yatha vyakaranasastre siddha eva sabdah sadhutvajiianartham anukhyayante tathety
arthah. Vyakaranasastrasya lokasiddhasabdanvakhyapakatvam uktam mahabhasye
“sadanvakhyanac chastrasyeti.” sadanvakhyanat siddhasabdanvakhyapakatvad ity arthah.
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incur a moral blemish and may be punished by the king.%9 In short, Madanasimha
distinguishes between moral faults with an unseen effect (sin and the need for ritual
purification) and secular illegality which has a seen effect (in the form of state-
sponsored punishment).

Madanasimha also offers the most comprehensive theory of ownership in
medieval Dharmasastra and neatly ties together the Prabhakara and Kaumarila
theories of ownership (yathestaviniyogarhata and yathestaviniyojyatva respectively).
The Madanaratna, invoking the Nayaviveka, argues that svatva is not the capacity to
use an asset as one desires, but the appropriateness to use an asset as one
desires.200 Using the metaphor of a seed in a granary, the Madanaratna argues that
although one might not be able to use an asset as one would like because of a
§astrically enjoined necessity such as supporting one’s family, one is still the legal
owner of the asset by virtue of having acquired it (through a valid method of

acquisition). Similarly, while a seed stored in a dry granary may not produce sprouts,

199 |bid., 325-326: yatha siddhasabdanusasanarthe vyakaranasastre ye lokasiddhah sabdas te sarve
samanyato visesato vanusista eveti yas tatra nanusisto yo va - na nisambuddhyoh -
ityevamadivakyaih sambuddhau luptanakaro 'sadhur ity evamripena prakarenasadhutayopadistah sa
lokasiddha eva na bhavattti na prayogarhas tatha lokasiddhasya svatvahetunibandhanarthe
gautamadisastre sarvo ‘pi svatvahetur upadista eveti yas tatra nopadistho yo va cauryadivat
svatvasadhakatvenoktah sa laukiko ‘pi svatvahetur na bhavatity ato ‘satpratigrahavanijyadilabdhasya
yadi $astre svatvam nisiddham tarhi loke ‘pi cauryadilabdhavat tatsvatvasyanangikartavyatvat.
brahmanasya... yajiavalkyabrhaspatyadivakyair apadvrttitvenoktanam tesam anapady asrayane
dosasambandhat tadupayalabdhadravyaparityagajapataporipam prayascittam vidadhati na tu
tadupayalabdhasya svatvam nisedhatity astheyam. ata evasatpratigrahadinarjayitur na
coradidandavisesah smaryate. evam canapady api asatpratigrahadinarjitasya svatvam asty eveti
tatputranam tadvibhajyam eva. arjayitur eva dosasambandhat prayascittacaranam cauryadilabdhasya
tu na tadrktvam iti na tadvibhajyam. The analogy to Vyakaranasastra is thus: Panini 8.2.8. “na
nisambuddhyoh” (one should retain the nasal ending in the vocative - i.e. bho rajan but not bho raja)
tells us to prefer one linguistic usage over another, but if one were to drop the nasal in the vocative
case, it would be improper, but intelligible for the purpose of communication. Such a position would
not mean that nonsense words are intelligible for the purpose of conveying meaning.

200 |bid., 325: na ca yathestaviniyojyatvam svatvam iti vayam brimah. kim tarhi?
yathestaviniyogayogyatvam. The Madanaratnapradipa seems to have Parthasarathimisra’s definition
from the Tantraratna in mind. See Kroll, “A Logical Approach to Law,” 39, quoting Tantraratna, pg 19:
yathestaviniyojyatvam hi svatvam. kevalakratvarthatve tv anyatraviniyogad
yathestaviniyojyatvabhavat svatvabhava iti.
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it is capable of producing sprouts by virtue of its being a seed.20 Interestingly,
Madanasimha turns to Parthasarathimisra’s Tantraratna and argues that this is the
case “even in the Tantraratna which follows the opinions of (Kumarila) Bhatta.”202 As
Parthasarathimisra argues, “svatva is the ability to use an asset as one desires
because if the acquisition of assets were exclusively for the purpose of the sacrifice,
there would not be yathestaviniyogatva because one could not use an asset in any
other way (than the sacrifice).”203 Parthasarathimisra’s definition of svatva as
yathestaviniyojyatva has typically been viewed by Derrett and Kroll as being at odds
with Bhavanatha’s definition of svatva as yathestaviniyogarhata. Madanasimha,
however, argues, on the basis of Panini 3.3.169, that the gerundive yojya (from the
root Vyuj) is used in the sense of propriety (arha).204 The Madanaratnapradipa thus
attempts to bring the Bhatta and Prabhakara schools of MTmamsa into alignment.
The other possibility is that the difference between yathestaviniyojyatva and
yathestaviniyogarhata amounted to far less than it has been made out to be in
secondary scholarship.

To conclude, Madanasimha’s comments in the Madanaratnapradipa support
the argument which | have been advancing through this chapter. The development of
the theory of janmasvatva was connected intimately with the theory of secular
ownership as developed in the Prabhakara school of Mimamsa. On the one hand,
VijAane$vara took an inchoate, but recognized (by Visvaripa and Medhatithi) theory

of sons’ coparcenary property rights in their father’s estate and transformed it into a

201 |bid., 325: tac ca [svatvam] $astrena kutumbabharanadiviniyoganiyamanena
viniyogantaravisayatam alabhamanasyapy arjitatvaprayuktam asty eva. yatha kutas cid dhetor
ankurotpadanam akurvato ‘pi kustladisthitasya bijasya bijatvaprayuktam ankurotpadanayogyatvam.
202 |bid., 325: bhattamatanusarini tantraratne ‘pi...

203 |bid., 325: yathestaviniyojyatvam hi svatvam kevalakratvarthatve ‘nyatraviniyogad
yathestaviniyogabhave.

204 |bid., 325: viniyojyam atra viniyogarham - arhe krtyatrca$ ca iti paninismaranat.
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comprehensive model of inheritance. In doing so, he was working against a more
literal reading of the smrtis and satras. In order to elevate custom to the status of
§astric law, Vijianes$vara had to free the concept of ownership from its Sastric
constraints. It is clear that the Smrtisarigraha and Dharesvara had already opposed
such an idea, but Vijianesvara found a convenient ally in the BrhatT and possibly the
Rjuvimala. Ownership, they said, could not be limited to the sphere of ritual propriety
because it was a secular phenomenon. While Vijianesvara can be called, rightly, the
founder of a school of jurisprudence for innovating this bold connection between
daya and MTmamsa, it was left to those Dharmasastrins who inherited his theories to
follow the implications of the Mitaksara systematically and to work out a definition of
ownership. Devannabhatta and Madanasimha turned to a later Prabhakara-
Mimamsaka, Bhavanatha, to accomplish this task. For them, ownership could be
defined as the fitness to use an asset as one desires, and ownership could be
acquired through any means not reprobated in the secular world.
1.D: Conclusion

The rise of the Mitaksara as a discernible school of legal thought follows the
development of the Prabhakara school of Mimamsa. The earliest Dharmasastras
(the smrtis and sutras), like the Mimamsasatras, say little to nothing about the nature
of ownership. It was only with the Mimamsa commentaries of Sabara, Prabhakara
and Salikanatha that ownership and its relationship to the sacrifice and secular world
was interrogated. Their theory of ownership as that which is fit to be used according
to its acquirer’s intentions was surely not the ‘what | hold | own’ theory advanced by

Kroll and Derrett.205 |t is apparent that even at so early a stage of development as

205 Kroll, “A Logical Approach to Law,” 37, where he the author identifies Parthasarathimisra as
making “a regressive move.”
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the Mimamsabhasya, there was a concern about the moral rectitude of an act of
acquisition. These early MTmamsa theories of ownership were applied, increasingly
as time wore on, by early Dharmasastra commentators such as Visvaripa and
Medhatithi to solve thorny legal concerns such as adverse possession, the
ownership of land and inheritance. Vijianesvara represents a sea-change in the
history of the application of Mimamsa reasoning to Dharmasastra. The passage
from the age of Dharmasastra commentaries to Dharmasastra-nibandhas saw the
application of the next stage of Prabhakara MTmamsa commentary as represented
by the Nayaviveka. Between the 12 and the 15th centuries, the Dharmasastra
debate about the nature of ownership and inheritance took its cue from the
Nayaviveka. In short, the well-known nexus between Dharmasastra and Mimamsa
was at the heart of the emergence and subsequent expansion of the Mitaksara
school. We shall see in the following chapter how Jimatavahana, conspicuously
absent from any of the texts in this chapter, was drawn into a Nyaya-based attack on
the theories of ownership articulated in the MTmamsa.

To conclude, | want to emphasize that Davis and Rocher are correct to warn
against identifying Vijianedvara as the founder of a school of law in the sense that
he originated the idea of janmasvatva, that he wrote in opposition to an eastern,
Bengali, or Nyaya-inflected rival, or that he established an academic institution with
students, disciples and discernible political applications. At the same time, it is
difficult to discount Vijianesvara’s profound impact on the discipline of
Dharmasastra. When one asks why Colebrooke would identity the Mitaksara as “the
chief groundwork” of Dharmasastra “from Benares to the southern extremity of the
peninsula of India” it is obvious that one reason is, as Kane notes, that the Mitaksara

is the Dharmasastric analogue to the Mahabhasya of Patafjali or the Kavyaprakasa
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of Mammata.20¢ This chapter explored the salient features of the Mitaksara school -
the twofold definition of daya, the legal implications of ownership by birth, the theory
of extra-Sastra ownership, the metaphysics of the Prabhakara school of Mimamsa -
in relation to Vijhanesvara’s predecessors and successors. The picture that emerged
was stark: before Vijianesvara, Dharmasastrins made stray comments about
ownership and MTmamsa here and there, but they very clearly did not follow any
discoverable pattern closely. After Vijianesvara many Dharmasastrins followed a
pattern which was clearly based on the Mitaksara. We shall see in the following
chapter that the ubiquity of the Mitaksara school made it an exceptionally strong
opponent against which to develop an opposing, regional, Nyaya-inflected school of
jurisprudence - complete with definite educational institutions, teacher-student

transmissions and strong polemical tendencies.

206 H.T. Colebrooke, Two Treatise on the Hindu Law of Inheritance (Calcutta: Hindoostanee Press,
1810), iv; P.V. Kane, “The Predecessors of Vijiidnesvara” The Journal of the Bombay Branch of the
Royal Asiatic Society.”
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Chapter 2: The Dayabhaga School and Navya-Nyaya

In this chapter | examine the development of Bengali (Gauda) school of
jurisprudence that emerged in the late fifteenth century in Navadvipa, Bengal. For
this school, the most important treatise regarding inheritance was Jimatavahana’s
Dayabhaga (12th-15th century). In the late 15th century, Navadvipa’s tols, sastric
instructional institutions, rose from obscurity to the height of fame as centers of
learning, particularly in two sastric disciplines: jurisprudence (Dharmasastra) and the
“new epistemology” (Navya-Nyaya).! By the end of the 16th century, Bengali
(Gaudtya) Dharmasastrins (such as Raghunandana Bhattacarya 1510-1580) and
Navya-Naiyayikas (such as Raghunatha Siromani 1460-1540) were (in)famous in
pan-Indic scholarly debates - particularly with reference to inheritance and the
philosophy of ownership.

Contemporary scholarship downplays or disputes a connection between the
rise of Navadvipa as a center of Dharmasastra and as a center of Navya-Nyaya. |
aim to rectify this misconception and draw attention to the relationship between
Navya-Nyaya theories of ownership as discernible from the Sastra alone
(Sastraikadhigamyasvatva, etc.) and the Dharmasastric theory of ownership by the
cessation of the ownership of the previous owner (uparamasvatva) articulated in
Jimatavahana’s Dayabhaga. | advance two lines of argumentation: 1) that
Navadvipan Dharmasastrins incorporated Jimutavahana’s Dayabhaga in a self-
consciously Bengali assemblage of Dharmasastra texts; and 2) that Navadvipan
commentaries on the Dayabhaga and Navya-Nyaya discussions of ownership

(svatva) reflect a deliberate and mutually influential attempt to articulate an internally

' For the history of Navadvipa, see Jonardon Ganeri, The Lost Age of Reason: Philosophy in Early
Modern India 1450-1700 (Oxford: Oxford University Press, 2011), 39-61. For the activities of
Navadvipan tols, see E.B. Cowell, “Report on the Tolls of Nudea," Proceedings of the Asiatic Society
of Bengal (1867): pp. 86-102.
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consistent cluster of Bengali theories of ownership and inheritance - a school - in
opposition to a Maithila school of thought.

This chapter’s object of inquiry is Jimutavahana’s Dayabhaga, a
Dharmasastric monograph written sometime between the thirteenth and fifteenth
centuries. With the exception of VijAianes$vara’s Mitaksara, the Dayabhaga is the
most influential Sanskrit text on the division of inheritance (dayavibhaga). The
Dayabhaga is remarkable for its polemic against the theory of ownership by birth
(janmasvatva) and for its venerable reverence in Bengal. When H.T. Colebrooke
selected the Dayabhaga as a counterpart to the Mitaksara in his formulation of
schools of Hindu Law he notes that:

The Bengal school alone, having taken for its guide Jimata-vahana’s treatise,

which is on almost every disputed point, opposite in its doctrine to the

Mitacshara... the preference appeared decidedly due to the treatise of Jimata-

vahana himself... because he was the founder of this school, being the author

of the doctrine which it has adopted...2

Even Ludo Rocher, a longstanding opponent of Colebrooke’s formulation of
schools of Hindu Law, testifies to the enduring importance of the Dgyabhaga:

It is easy to understand why Colebrooke was advised to study and translate

Jimatavahana’s Dayabhaga. The Dayabhaga had become very important in

Bengal; it can be said without exaggeration that most later works [on

inheritance] produced in Bengal were directly or indirectly commentaries on

Jimatavahana’s text.s

Jimutavahana’s provenance is equally remarkable. We know virtually nothing
about Jimutavahana as an historical individual. That the Dayabhaga can be dated

no more precisely than somewhere in a nearly four-hundred-year window is

remarkable when we consider the relatively tight chronology for contemporaneous

2 H.T. Colebrooke, Two Treatise on the Hindu Law of Inheritance (Calcutta: Hindoostanee Press,
1810), v. Cf Ludo Rocher, Jimdtavahana’s Dayabhaga: The Hindu Law of Inheritance in Bengal
(Oxford: University of Oxford Press, 2002), 23.

3 Ludo Rocher, “Schools of Hindu Law,” in Studies in Hindu Law and Dharmasastra, ed. Donald Davis
(New York: Anthem Press, 2014): pp. 119-141, 125.
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Dharmasastrins. Despite occasional references to Jimutavahana’s other two works
(the Kalavivkea and Vlyavaharamatrka)* the Dayabhaga was completely unknown
until Srinathacaryactdamani, a prominent Navadvipan Navya-Nayaiyika, wrote a
commentary on it at the end of the 15th century.5 In short, the Dayabhaga, a text
diametrically opposed to the Mitaksara in matters of ownership by birth, went from
total obscurity to become the second most important Dharmasastra nibandha on
inheritance, despite the fact that it was studied only by a relatively small number of
pandits in a handful of tols in Navadvipa that were associated strongly with Navya-
Nyaya philosophy.

This chapter uncovers how and why the Dayabhaga - and its theory of heirs’
ownership by the cessation of the ownership of the previous owner - came to be
connected with the study of Navya-Nyaya in Bengal. The chapter’s argumentative
structure is oriented towards correcting three misconceptions that are repeated,
sometimes uncritically, by contemporary scholars of Dharmasastra. The first
misconception, advanced by Ludo Rocher, is that “from a historical point of view
Jimatavahana cannot have been ‘the founder of the Bengal school...’ [because] in
fact, the legal principles that have become characteristic traits of the Bengal school
of inheritance were not even typically Bengali before Colebrooke translated the
Dayabhaga, in 1810.”6 Rocher’s skepticism about some aspects of Colebrooke’s
arguments are warranted, but Rocher ignores the incorporation of Jimutavahana’s
Dayabhaga into a self-consciously Bengali scale of Dharmag$astra texts that: a)
consolidated the opinions of earlier authors such as Sulapani; and b) was oriented

against a regional rival - the logicians and jurists of Mithila.

4 For Jimatavahana'’s biography and bibliography, see Rocher, Jimitavahana’s Dayabhaga.
5 Rocher, “Schools of Hindu Law,” 125.
6 Rocher, Jimdtavahana’s Dayabhaga, 32.
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The second misconception, also advanced by Rocher, asserts that
Colebrooke was mistaken to argue that “the Bengal school was greatly influenced by
the nyaya system of philosophy.”” Rocher errs in focusing on the Dayabhaga at the
expense of the vast commentarial tradition that developed around the text (and led to
its prominence). The Bengal school was influenced, profoundly, by Navya-Nyaya
techniques and, as | contend, the Dayabhaga became the darling of Bengali
logicians in large part due to its ability to be read in congruity with fundamental
Nyaya concepts of ownership as developed in Navadvipa’s tols.

The third misconception belongs to Ethan Kroll. In his monumental translation
of a vast portion of the Navya-Nyaya archive on ownership, Kroll argues that:

Significantly, neither Vardhamana nor Raghunatha (nor any of the other post-

Ganges$a naiyayika-s) appears to be arguing that the conception of svatva is

not, as both VijianesSvara and Parthasarathi Misra contend, independent of

dharmasastra8

Kroll has read too much Navya-Nyaya, clearly. The thrust of his triple-negative
arguments is that Bengali Naiyayikas accept Vijianesvara’s Prabhakara-MTmamsa-
inflected theory of ownership as a secular phenomenon, implicitly, because they
never reject that theory explicitly. Kroll commits an argumentum ad ignorantiam that
fails to take into account two distinguishing features of Navya-Nyaya debates
concerning the philosophy of ownership: 1) that the shift of Navya-Nyaya from Mithila
to Bengal in the sixteenth century coincided with an increasing focus on inheritance
(and uparamasvatva) as a topic of debate; and 2) that Navya-naiyayikas explicitly
invoke Jimutavahana and the Dayabhaga-commentators’ arguments about

ownership, inheritance, and property when exploring the legal implication of various

metaphysical accounts of ownership.

7 Rocher, Jimdtavahana’s Dayabhaga, 41.
8 Ethan Kroll, “A Logical Approach to Law” (PhD diss., University of Chicago, 2010), 42.
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This chapter advances three arguments in support of the view that the
Dayabhaga was foundational to a Bengal School of Inheritance: 1) that
Srinathacaryacudamani (1475-1525) used the Dayabhaga to fill a conspicuous gap
in a Bengali scale of Dharmasastra texts developed in opposition to a Maithila scale
of Dharmasastra texts and built around the work of Stlapani (1375-1460); 2) that
Srinathacaryactdamani and subsequent commentators on the Dayabhaga such as
Raghunandana Bhattacarya (1510-1580) and Acyutacakravartin (1510-1570) utilize
Navya-Nyaya analytical techniques to defend a theory of ownership as discernible
from the Sastra alone (Sastraikagamyatva, etc.), to reject the theory of ownership by
birth, and to advance the Bengali Navya-Nyaya theories of ownership (of, for
example, Raghunathasiromani) against the Maithila Navya-Nyaya theories of
ownership; and 3) that subsequent Nyaya debates about the philosophical nature of
ownership: a) implicitly defend a theory of uparamasvatva; and b) employ arguments
from Bengali Dayabhaga commentators to analyze ownership in relation to
inheritance.

In short, this chapter argues for a stronger understanding of a ‘school’ in
relation to the Dayabhaga than that which developed in relation to the Mitaksara in
medieval India. As Navadvipa grew as a centre of Nyaya and Dharmasastraic
learning - against their regional rival, Mithila - in the 16th Century, its pandits
developed a scale of texts that involved a Nyaya/Dharmasastra nexus, that was
geographically specific, and that followed the transmission of lines of argumentation
from distinct teacher-disciple lineages in Navadvipa’s tols. As a consequence, these
pandits developed a theory of ownership as a distinct conceptual category
(padartha) or as a syncopated pair of qualified absences (viSistabhava) that in either

case is produced by Sastrically determined methods of acquisition and that afforded
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an owner a largely unrestricted right for use as desired (yathestaviniyoga). Although
the Navadvipan adherents of the Dayabhaga school of jurisprudence reject the
Mitaksara’s theory of ownership by birth - for reasons of philosophical accuracy -
they direct their polemic towards Mithila primarily.

In the previous chapter we saw that the followers of the Vijianesvara’s
Mitaksara defended a MTmamsa-based theory of ownership as an attribute (guna) of
an asset, that is produced by secularly recognized methods of acquisition (including
birth) and that amounted to a fitness for use as desired - even if actual use is
prohibited. In the following chapter we shall see that the migration of Bengali
Naiyayikas to Varanasi in the 17th century promoted several prominent
Mtmamsakas (who saw themselves as defenders of ‘southern’ Brahmana orthodoxy)
to defend Vijianesvara from perceived attacks from the likes of Jimutavahana and
Raghunatha Siromani. This Benarsi, Southern/Eastern and Mitaksara/Dayabhaga
polemic led to the early modern phenomenon of two regionally specific,
jurisprudential schools of Hindu inheritance law.

2.A: A Bengali Scale of Dharmasastra Texts - From Mithila to Navadvipa

In this section | take up the formation of a Bengali scale of Dharmasastra in
the tols of NavadvTpa in the 16th Century and the roles of Srinathacaryactdamani
and the Dayabhaga in the formation of that scale of texts. The questions | ask are:
when did the Dayabhaga become a quintessentially ‘Bengali’ text, what were the
stakes involved in the process of localizing the Dayabhaga, and to what extent did
the formation of a Bengali scale of Dharmasastra texts antedate Jimutavahana? My
argument - that SrTnathacaryactdamani’s Dayabhagatippant marks the juncture at
which the Dayabhaga became the emblematic Bengali treatise of inheritance -

contrasts with the dominant view of modern Dharmasastra studies. Ludo Rocher and
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Donald Davis frame the idea of a ‘Dayabhaga school’ of law as a “phony” invention
of H.T. Colebrooke. For Davis, the issue is chronological, because “ownership by the
father’s death had prior supporters in Bharuci, Dhare$vara and Medhatithi.”™ In the
previous chapter | argued that Davis’ position is anachronistic: pre-Vijianesvara/
Dayabhaga authors developed neither comprehensive nor consistent lines of
argumentation in relation to inheritance and ownership. VijianesSvara was an
influential founder of a school of thought not in spite of previous, similar opinions, but
because he consolidated those opinions. With regard to Jimatavahana and the
Bengal school, the obvious argument is that Dharesvara and Sangrahakara (the only
other surviving adherents of a theory of ownership as discernible from the sastra
alone) only appear as purvapaksins in the writings of Vijianesvara’s followers
(Pratapartdra included) and play no role in medieval and early modern debates
about inheritance and ownership in Bengal or Varanasi. In short, Davis’ argument
overemphasizes the importance of Dharesvara and Sangrahakara and obscures the
Dayabhaga’s role as a touchstone for all subsequent eastern Dharmasastrins writing
on inheritance.

Rocher makes two objections to the idea of a Dayabhaga school of
Dharmasastra. Even if Jimatavahana was not himself a Bengali author, Rocher’s
first objection - “that the legal principles that have become characteristic traits of the
Bengal school of inheritance were not even typically Bengali before Colebrooke
translated the Dayabhaga, in 1810” - would be disproved by the Dayabhaga’s
appropriation by Bengali commentators such as Srinathacaryaciudamani. Rocher’s
second objection is that Jimatavahana cannot “have codified Bengali customs”

because “Srinatha’s [and other commentators’] interest in the Dayabhaga was not

9 See Donald Davis, The Spirit of Hindu Law (Cambridge: Cambridge University Press, 2010), 97.
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that of a practicing lawyer... [but was rather] confined to his fol in Navadvipa.”10
Rocher asks, rhetorically:

How can it, then, be explained that a text with the express purpose of giving

local customs their place within the framework of the Dharmasastra remained

practically unnoticed for four centuries [between the 10th and 15th

Centuries]?11

Rocher’s skepticism of Jimatavahana as the founder of a school of
Dharmasastra, in the sense that the Dayabhaga represents an attempt to bring the
Dharmasastric law of inheritance into alignment with local Bengali customs or to
defend those Bengali customs from the influence of the Mitaksara, is justified. This
skewed view led generations of scholars to “look for elements that would explain why
the law of inheritance was ‘different’ [in Bengal] from that of other parts of India as
represented primarily by the chapter on inheritance in the Mitaksara.”2 These
explanations for the Dayabhaga’s extension of more inheritance rights to cognatic
descendants than the Mitaksara range from the implausible to the absurd. G.C.
Sarkar argued that JimGtavahana’s ancestors moved to Bengal from Kanauj and
sired offspring from many local women (of similar caste but of lower rank) who grew
up in their maternal grandfathers’ houses.13 S.C. Mitra, “by contrast, emphasized the
impact of Buddhism” and the importance it places on “natural affection” or the
impact of “Tantrism and the role it accords to various forms of the goddess” to
account for the Dayabhaga’s model of inheritance.’# To account for Jimutavahana’s

apparent defense of ownership as ‘usability as desired’ (yathestaviniyojyatva or

yathestaviniyogarhatva), S. Setlur appeals to Bengal’s status “from time immemorial,

10 Rocher, “Schools of Hindu Law,” 125.

" Ibid., 125.

2 Rocher, Jimitavahana’s Dayabhaga, 29.

13 |bid., 29. cf Sarkar, Dayatattva, xxxviii-xlii.

4 1bid., 29. cf S.C. Mitra, “Origin and Development of the Bengal School of Hindu Law,” Law Quarterly
Review 21 (1905): pp. 380-92; 22 (1906): 50-63.
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[as] a leading centre of trade.” For Setlur, “because any clog on the free transfer of
property is...inconvenient” to a commercial community, “JTmatavahana... made the
[joint Hindu] family... to be a tenancy-in-common.”15 Alternatively, J.C. Ghose argues
that because - according to him - the Dayabhaga was composed under the
patronage of Jalal-ud-din Muhammad Shah (1415-1433) of Bengal, the Dayabhaga
is clearly “the old Hindu Law modified by Muhammadan ideas about individual
property.”16

Rocher admits that “the Dayabhaga may have become extremely successful
and may have been the source of a regular school of thought on inheritance,” and he
hints that this may be due to Srinathacaryactdamani and his disciples’ commentarial
efforts, but he does not follow the implications of such a view. My argument follows
R.M. Chakravarti, who notes that Salapani, in attempting to establish a systematic
Bengali approach to Dharmasastra - against that of Mithila -, “had not treated of the
Vyavahara and... Vivada sections of smrti... [and] this omission... might have
influenced. .. [SrTinathacaryctdamani] in selecting the subject of Daya-bhaga... which
had... [been] well studied in the Hindu courts of Mithila.”'7 Srinatha and his pupil
Raghunandana, “backed by keen reasonings, strong prejudices, vigorous criticisms
of the predecessors, specially the Maithilas... dominated the field of smrti learning in
Bengal.”’8 By examining the chronological development of several layers of the
Bengali scale of Dharmasastric texts - Jimatavahana, Candesvara, Sﬂlapéni,

Vacaspatimiéra Il, Srinathacaryactdamani, Raghunandana and Acyuta, | aim to

15 |bid., 31. cf S. Setlur, “Bengal School of Hindu Law,” Law Quarterly Review 23 (1907): pp. 202-19.
16 |bid., 31. cf J.C. Ghose, The Principles of Hindu Law, 3d ed. Vol 2, (Calcutta: S.C. Auddy & Co.,
1917), xv.

7 R.M. Chakravarti, “The History of Smrti in Bengal and Mithila,” Journal of the Asiatic Society of
Bengal (1915): pp. 311-407, 344. Srinatha’s father, one Srikara, is - pace Chakravarti - not the author
of a commentary on the Dayabhaga, Dayabhagavinirnaya. See R.C. Hazra, “Srinathacaryactadamani
of Bengal: His Works and Legacy,” Indian Historical Quarterly, (1950): pp. 277-292; 287-289.

18 |bid., 357.
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demonstrate: 1) that medieval Bengali Dharmasastra was virtually unknown outside
of Mithila; 2) that SUIapér_li, Srinatha and Raghunandana attempted to offer a
comprehensive, explicitly Bengali rejoinder to Mithila in Dharmasastra; and 3) that
Bengali commentators read the Dayabhaga, anachronistically, according to this
geographical division of Dharmas$astra. In so doing, these commentators recast the
Dayabhaga as a foundational text of a Gauda school of jurisprudence that was
based in Navadvipa.
2.A.1: A Walled Garden in Bengal
The development of mutually influential Gauda schools of Dharmagastra and
Navya-Nyaya began in Mithila (modern Tirhut), “the principal seat of Hindu learning
in the 13th, 14th and 15th centuries” and a centre of Dharmasastra and Navya-
Nyaya to which students from across India came in order to study.'® Chakravarti
argues that due to the Islamic conquest of Bengal in the twelfth century:
until Sanskrit learning began to revive in the fifteenth century, Gaudiya
scholarship and composition remained dormant, and the outside world of
Sanskrit knew very little of the older scholarship in Gauda except by vague
and and generally nameless traditions. Even in Mithila, which had not lost all
connection with Bengal, the references run vaguely Gaudah, Gauda-vakyani,
Gauda-smrti, Gauga-nibandha, or still more vaguely as praricah.20
Chakravarti’s polite communalism notwithstanding, he highlights an important
feature of the development of a Gauda school of Dharmasastra: before
SrTnéthacéryacUdémani, Mithila-based Dharmasastrins used the term ‘Gauda,’
sparingly, as an appellation for treatises and cultural practices emanating from

Bengal. Maithila Dharmasastrins display an awareness of Jimatavahana and

Sulapani’s texts and arguments, and they occasionally identify these authors as

19 8.C. Vidyabhusana, A History of Indian Logic: Ancient, Medieval and Modern Schools (Delhi: Motilal
Banarsidass, 1971), 521-522.

20 |bid., 325. The majority of Chakravarti’'s examples are taken from a manuscript of Candesvara’s
Krtyaratnakara. cf fn 1.
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Gauda, but they certainly not to describe an interlocking scale of texts or a school of
thought. The great Maithila Dharmasastrin Candesvara Thakkura (1314-1370),
author of a series of seven-fold ‘Jewel Mines’ of Dharmasastra, Smrtiratnakara, was
the first Maithila to attest to Bengali Dharmasastra.2! Chakravarti notes that, based
on a “great similarity” between Candesvara’s Krtyaratnakara and Jimatavahana’s
Kalaviveka, it is “reasonable to infer that the Krtyaratnakara had borrowed... from the
Kala-viveka... indirectly as Gaurtya-smrti.”22 Moreover, Candes$vara refers to the
$lokas detailing the celebration of the “Durgotsava, the great festival of Bengal” and
“‘Dasahara” that appear in the Kalaviveka as ‘Bengali statements accepted by the
populace’ (mahajanaparigrhita gaudavakyani).23

Chakravarti uses this reference to establish a terminus ante quem for
Jimitavahana, but if, as Bihani Sarkar argues, Jimitavahana was “the earliest
smarta to proselytize the Durga Puja” in the Durgotsavanirnaya of the Kalaviveka,
then Candesvara’s apparent reference to Jimatavahana represents a foundational
moment in the development of a Bengali scale of Dharmasastra: the
acknowledgment in Mithila of specifically Gauda Dharmasastra texts.24 Cande$vara’s
Krtyaratnakara inaugurated a pattern that characterized medieval Bengali
Dharmasastra: an oscillating exchange between Bengali and Maithila authors in
which Dharmasastra became identified, gradually, with regional opinions about
certain topics. Similarly, Vacaspatimisra Il, the famous Navya-Naiyayika and

Dharmasastrin (1425-1480), records the views of ‘easterners’ (prancah) in, for

21 Candes$vara, see P.V. Kane, A History of Dharmasastra, Vol. 1. Part 2. 2nd Edition (Poona:
Bhandarkar Oriental Research Institute, 1975), 763-775; Chakravarti, “Smrti in Bengal,” 382-4.

22 |bid., 326.

23 |bid., 326.

24 Bihani Sarkar, “The Rite of Durga in Medieval Bengal: An Introductory Study of Raghunandana’s
Ddrgapdjaattva with Text and Translation of the Principal Rites,” JRAS, Series 3, 22, 2 (2012): pp.
325-390; pg 330. doi:10.1017/S1356186312000181
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example, the Vyavavaharacintamani2s In his Nyayasatroddhara, Vacaspati refers to
himself as “a pandit of the Mithila king” (MithileSvarasirina).2é Vacaspati was the first
Dharmasastrin to refer to the views of SUIapéni and he was the second or third
Dharmasastrin (after Cande$vara or Salapani) to refer to the works of Jimatavahana
(but not to the Dayabhaga).2”

In light of these Mithila-based Dharmasastrins’ identification of Stlapani and
Jimatavahana as Gauda, one might be tempted to view Stlapani or Jimatavahana
as the founders of a Bengal school. Although Salapani Upadhyaya’s works would
become ubiquitous touchstones for Bengali and non-Bengali Dharmasastrins,
Sulapani never identifies himself as Gauda nor does he frame his arguments as
rejoinders to a Mithila school of thought.28 Neither Stalapani nor Jimatavahana ever
speak about their geographical location and only subsequent self-identified Gauda
authors labeled them as Gauda and framed their arguments as attacks on a Maithila
school of thought.2® Chakravarti argues that Stlapani was “among the earliest stars
of the Hindu Revival [in Bengal because]... he reorganized the Bengal School of
Smrti.”0 Candesvara’s possible reference to Jimatavahana’s Kalaviveka aside,
there is no evidence to support Chakravarti’s assertion that a discernible Bengal
school of Dharmasastra antedated Salapani (or, more properly speaking,
Srinathacaryactudamani). Nor does Salapani refer to Cande$vara or Vijianeévara on
matters on inheritance. SUIapéni refers once to the views of “the Ratnakara” in the

Samkrantiviveka, but he does not label Candesvara a Maithila or contrast

25 Chakravarti, “Smrti in Bengal,” pg 396.

26 |bid., 399. For Vacaspatimisra, see Kane, HDS, 1.2., 844-854.
27 |bid., 315-316.

28 For Sulapani, see Kane, HDS, 1.2., 823-840.

29 Chakravarti, “Smrti in Bengal,” 340-341.

30 Ibid., 343.
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Candesvara with a Gauda perspective.3! Stlapani seems to have conceived of his
many nibandhas on individual topics as a corporate whole: an investigation into smrti
(Smrtiviveka), but not as a codification of ‘Gauda Smrti.” Moreover, Sulapéni did not
write a treatise on inheritance per se. He composed a commentary on the
Yajnavalkyasmrti - the Dipakalika, but in his comments on Ygjfiavalkya’s section on
inheritance (2.114-149), he gives a perfunctory account of inheritance that does not
articulate an explicit theory of uparamasvatva or sastragamyasvatva.

Salapani’s most famous treatises - the Dattakaviveka (adoption),
Durgotsavaviveka (Durga festival) and the Sraddhaviveka (funerary rites) - all
attracted commentary from self-styled Navadvipan logicians. That juncture - at which
Navadvipan logicians and Dharmasastrins produced a commentarial corpus that
combined SUIapéni and Jimatavahana’s works and framed them as a Gauda
alternative to Vacaspatimisra Il and Cande$vara - marks the founding of a Bengal
school of jurisprudence32
2.A.2: Srinéthécéryacﬂdémani: The Founder of the Bengal School

The commentarial literature on Jimatavahana and Salapani, that was
produced in Navadvipa at the end of the fifteenth century marks the emergence of a
Bengal school of thought, particularly with regard to ownership and inheritance. At
this time, many Bengali logicians and Dharmasastrins who were trained in Mithila,
the regional center of §astric learning, migrated home to establish their own
educational institutions. These tols, many of which were located in Navadvipa, would
coalesce into the “University of Nadia.” In Dharmasastra, the central figure of this

new school of thought was SrTnéthécéryacUdémar_\i. He, rather than Jimatavahana

31 lbid., 342, fn 1. evam eva kalpataru-ratnakara-parijatadayah.
32 |bid., 337-340.
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or Sulapani, ought to be viewed as the founder of a Bengali school of jurisprudence
because: a) his work (and that of his followers) identified self-consciously as Bengali,
Navadvipan, etc; b) he created a comprehensive commentarial tradition that
synthesized the Dayabhaga’s model of inheritance with Stlapani’s theory of Sraddha
(spiritual benefit); and c) inaugurated a pedagogical chain of transmission
(parampara) in which commentators read Jimutavahana polemically against
Candesvara, Vacaspatimisra Il and other Maithila pandits (as well as against
VijAanes$vara).

We know relatively little about Srinatha, other than that he established a tol in
Navadvipa at the time that that city was emerging as a major center of commerce
and of sastric learning at the beginning of the sixteenth century.33 Chakravarti notes
that:

It would seem that in Navadvipa (the admitted home of his son Ramabhadra)

his tol was one of the most important and influential, where brilliant students

[such as Raghunandana... were carefully trained. To Srinatha belongs the

credit of popularizing the study of Jimatavahana’s difficult Dgyabhaga. In fact

by their commentaries he, his son, and... Raghunandana, established the
reputation of Jimatavahana for all time to come.34

Srinatha authored commentaries on Jimatavahana’s Dayabhaga
(Dayabhagatippani) and Stlapani’s Sraddhaviveka.3s He also compiled a series of
‘oceans’ of Dharmasastra covering purification (Suddhi), rites (krtya) and
discernments (vivekas) on topics including the Durga festival (based on

Jimutavahana’s Kalaviveka).38 In the introduction to his commentary on the

Dayabhaga, Srinatha identifies himself, modestly, as the son of Srikara and as “the

33 See, Kroll, “A Logical Approach to Law,” 14; Ganeri, The Lost Age of Reason, 57-59.
34 Chakravarti, “Smrti in Bengal,” 351.

35 Chakravarti, “Smrti in Bengal,” 345-6.

36 |bid., 348-9.
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brilliant jewel of the east” (praciratna).3? Srinatha’s son, Ramabhadra, who writes in
the colophon of his Vyavasthasarigraha that he is a “resident of Navadvipa,” helps
us to place Srinatha in this particular city in Bengal.38 A remarkable feature of
Srinatha’s writing is his self-awareness as an ‘eastern’ author and his apparent
interest in attacking Maithila authors. For example, his Suddhitattvarnava, which
names Vacaspatimiéra’s Suddhicintamani, “refers occasionally to Gaudas... [and]
quotes often the customs of Maithilas (more than seventeen times), and has...
criticized them with such remarks” as tan-na yuktam, tac-cintyam, matam-apastam,
tan-mandam.”39

Srinatha founded a school of Gauda Dharmasastra not only because he
began a tradition of identifying as Bengali and of criticizing the ‘Misras’ of Mithila. He
left an indelible imprint on the shape of the scale of Dharmasastra texts that Bengali
Dharmasastrins would follow in the following centuries. Srinatha developed a
commentarial pattern that focused on synthesizing three texts of his illustrious
forebears: JTmatavahana’s Dayabhaga, Sulapani’s Sraddhaviveka, and
Jimatavahana and Stlapani’s Kalaviveka and Durgapdjaviveka. Taken together,
Srinatha’s commentaries attack Vavaspatimisra and Candesvara on matters of
inheritance, the principle of spiritual benefit (for which the Sraddhaviveka was the
principal text) and the Durgotsava.4® Srinatha inaugurated the Dayabhaga-
commentarial tradition and the Sraddhaviveka commentarial tradition. His Arnava

texts - and the proselytization of a Gauda version of Dargapuja therein - proved

87 Dayabhaga, ed. Heramba Chatterjee (Howrah: Howrah Samskrta Sahitya Samaja, 1978), 1.
Dayatipannt on DBh 1.1: $rikaracaryaputrena praciratnena dhimata / tippanTt srinathena
vidhtyate //

38 Chakravarti, “Smrti in Bengal,” 350: navadvipanivasT.

39 |bid., 346.

40 For the question of the ‘Spiritual Benefit’ from Sraddha and the preference for various heirs in the
Dayabhaga, see Ludo Rocher, “Inheritance and Sraddha: The Principle of ‘Spiritual Benefit,” in
Studies in Hindu Law and Dharmasastra: pp. 267-278.
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popular among later Bengali commentators such as Raghunatha Sarvabhauma
(Smartavyavastharnava) and Gopala Nyayapancanana (Acaranirnaya) and among
southern pandits such as Kamalakarabhatta (Nirnayasindhu - where the Arnavas are
identified as Gaudanibandhas).

Srinathacaryactdamani’s work marks the founding of a Bengal school of
Dharmasastric thought because it combines a self-consciously ‘eastern’ self-
identification with an attempt to organize disparate texts by eastern authors into a
comprehensive rejoinder to Mithila-based opponents. However, although Srinatha
attacks opponents identified explicitly as Maithila, and although SrTnatha is the first
Gauda to mention the Dayabhaga, his and his son’s commentaries on the
Dayabhaga never frame Jimutavahana’s arguments as indictments of Maithila
authors or of the Mitaksara. Rather, Srinatha was preoccupied with defending
Sulapani’s legacy. He acknowledges his indebtedness to Salapani in an introductory
verse to his commentary on the Sraddhaviveka and he claims that he wrote a
commentary on the Sraddhaviveka because Silapani’s arguments “were often
misrepresented by the people through jealousy or ignorance or fondness for bad
logic.”2 The only time Ramabhadra Nyayalankara Bhattacarya names contemporary
Dharmasastra authors on inheritance is when he defends Srinatha - whom he
identifies as his father and guru - from the attacks of Acyuta Cakravartin.43

2.A.3: Raghunandana and Acyuta: Jimutavahana as an Opponent of Mithila
and the Mitaksara

41 Dayabhaga, ed. by H. Chatterjee, xix fn 29. Cf Sarkar, “The Rite of Durga in Medieval Bengal,” 332.
42 Hazra, “Srinatha Acarya-clidamani,” 291, fn 58: kva Stlapaner vacanam durtiham [kva]
dhimadiyalpatama tathapi / bravimi tatparyalavam tadtyam yad atra tan me sudhiyah ksamadhvam //
292, fn 63: kecit kutarkadhyavasaya + + nye dvesat (? dvesat) pare gaddarikapravahan / ajianatah
kecana Sulapaner bhasyanti siddhavapathadapetah //

43 Chakravarti, “Smrti in Bengal,” 348. Cf Dayabhaga, ed. by H. Chatterjee, xx. Cf Dayabhaga, ed.
Bharatacandra Siromani (Calcutta: Vidyaratna Press, 1863), 89, on Dbh, 2.53.
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Srinatha and Ramabhadra incorporated the Dayabhaga into an explicitly
Gauda scale of Dharmasastra texts - built around SUIapér_li - but it was Srinatha’s
most prominent pupil, Raghunandana Bhattacarya and his most vocal critic,
Acyutananda Chakravartin, who began to read Jimutavahana, anachronistically, as
rejecting the views of VijAiane$vara, Candesvara and Vacaspatimisra.44 Acyuta and
Raghunandana’s commentaries on the Dayabhaga mention, polemically, the
opinions of Candesvara, Misra, the Maithila*> and the Mitaksara.*¢ Raghunandana
Bhattacarya, was a pupil in Srinatha’s tol. His commentary on the Dayabhaga, the
Dayabhagavyakhya, “quotes, among other[s]... the Cintamani... the Misrah (often),
the Ratnakara” and often criticizes “Vacaspati Misra and his followers.”47
Raghunandana wrote a comprehensive overview of the essence of Smrti in 28
sections. Called the Astavimsati-tattva, it covers pilgrimage (tirtha), marriage
(vivaha), inheritance (daya), Durga worship (durgotsava) and the like.#® For
Raghunandana, the polemic against Maithila Dharmasastrins are in the same vein
as Srinatha’s: part of a broader competition over Dharmasastra generally in which
inheritance formed a small, but important facet. Acyuta and Srikrsna, on the other
hand, appear far more invested in the Dayabhaga and in arguing against Srinatha
and the Maithila Dharmasastins. Acyuta was a far keener logician than either
Srinatha or Raghunandana and, as we shall see, his interest in the Dayabhaga

extended beyond the merely legal to the logical.

44 For Raghunandana’s identification of SrTnatha as his Guru, see Hazra, “Srinatha Acarya-cadamani
of Bengal,” 290.

45 Chakravarti, “Smrti in Bengal,” 324; Rocher, Jimitavahana’s Dayabhaga, 18 & 22. Acyuta (and
Ser_rsna) on Dbh 2.27: iti candesvaradyanumataditam apakartum aha; on Dbh 4.3: atra
candesvaradisvahastitam pracinamatam adhikseptum aha; on Dbh 9.1.31: iti ratnakaramatam api
nispramanam ity anyatha siddhantayati sampratitam; and Raghunandana on Dbh 12.4: iti
ratnakaramisradimatapratyuktam.

46 Rocher, Jimdtavahana'’s Dayabhaga, 22; Raghunandana on Dbh 1.7, 1.39, & 1.42; Acyuta and
Srikrsna on Dbh 1.39, 2.18 and 4.2.27.

47 Chakravarti, “Smrti in Bengal,” 352.

48 |bid., 352.
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Chakravarti argues that although famous Maithila Dharmasastrins “agree
generally with those ideas of the North Indian School” it was “in fact the later
Gauriyas [who] by frequently criticizing and discussing these Maithilas suggested the
idea that they formed a separate school.”® Srinatha’s Dayabhagatippani marks the
moment when the Dayabhaga was incorporated into a scale of Dharmasastra (and
Navya-Nyaya) texts that was, as we have seen, connected intimately with the rise of
Navadvipa as a centre of §astric learning. It is understandable, then, that as
Navadvipa’s importance grew, its leading pandits such as Raghunandana and
Acyuta Cakravartin came to read the Dayabhaga increasingly against prominent
Maithila texts, and to usher in an apparent schism between Bengali and Maithila
schools of thought. This goes to show, pace Rocher, that the Dayabhaga, whatever
its origins, became Bengali long before H.T. Colebrooke and the construction of
Anglo-Hindu Law. Even Rocher notes that ‘Gauda’ and ‘Maithila’ appellations appear
commonly in the writings of 18th Century eastern Indian Dharmasastrins.0

Figure 1 charts the Gauda scale of Dharmasastra texts that emerged in 16th
Century Navadvipa. The table is arranged vertically in descending chronological
order. The table is arranged horizontally by each author’s date, location, and
principal treatise on inheritance and Dargaptja/Sraddha. At each horizontal layer, a
given text incorporates arguments from texts that appear lower in the same column.
The founding of Navadvipa in 1514 marks the emergence of a Gauda scale of
Dharmasastra texts. Gaps (in inheritance and in Sraddha) that are filled in by later
authors attest to the deliberate mapping of the Gauda scale of texts onto the Maithila

scale of texts.

49 |bid., 377.
50 Rocher, “Schools of Hindu Law,” 121.
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Figure 1: The Gauda Scale of Dharmasastra Texts

(Name &Location) (Treatise on Inheritance) (Treatise on Sraddha) (Treatise of Durgapija)

Ramabhadra | Dayabhagavivrti Sraddhavyavastha Smrtitattvavinirnaya
(Navadvipa, 1510-1570)

Acyutacakravartin Dayabhagasiddhanta- SraddhavivekatipanT N/A

(Navadvipa, 1510-1570) kumudacandrika

Raghunandana Bhattacarya  Dayatattva/ Sraddhatattva Durgapujatattva
(Navadvipa, 1510-1580) Dayabhagavyakhyana

Srinathacaryacadamani Dayatipannt Sraddhécandrika/ Krtyatattvarnava
(Navadvipa, 1475-1525) Sraddhadipika

1514: Emergence of Navadvipa (Raghunatha Siromani Founds ‘Chair’ in Nyaya)

Vacaspatimisra Il Vivadacintamani/ Sraddhacintamani Krtyacintamani
(Mithila, 1425-1480) Vyavaharacintamani

Salapani N/A Srinatha fills with Sraddhaviveka Durgapujaviveka
(Bengal, 1375-1460) Dayabhaga

Candesvara Vivadaratnakara N/A Vacaspatimisra fills  Krtyaratnakara
(Mithila, 1314-1370) with Sraddhacintamani

Jimutavahana Dayabhaga N/A Srinatha fills with Kalaviveka
(Bengal? 12-14th Centuries) Sraddhaviveka

2.B: Avacchedakas, Nirupakas, and Padarthas in Dadyabhaga Commentaries
In this section | take up the relationship between Navya-Nyaya philosophy
and the jurisprudential commentaries on the Dayabhaga. In the previous section we
saw that by the end of the 16th century Bengali Dharmasastrins began to assemble
a distinctively Gauda scale of texts, vis-a-vis Mithila, that incorporated
Jimutavahana’s Dayabhaga as its paradigmatic treatise on inheritance. This
development occurred as several Bengali pandits established a series of tols in

Navadvipa. However, at nearly the same time, Vasudeva Sarvabhauma and
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Raghunatha Siromani, two Bengali Brahmans who probably studied Navya-Nyaya in
Mithila, returned to Navadvipa and set about training a new generation of Gauda
logicians.5! S.C. Vidyabhushana argues that Raghunatha “founded... a special Chair
of Logic” in the “University of Navadvipa” where “in Smrti there is a chair of the
Senior Smarta (Jurist),which was inaugurated by Raghunandana.”®2 Ownership
(svatva) was a popular topic for Maithila Navya-Naiyayikas and Raghunatha
Siromani and Ramabhadra Sarvabhauma, wrote on the topic extensively.
Considering the centrality of theories of ownership to Dharmasastric models of
inheritance, and considering the fact that sixteenth century Bengali Dharmasastrins
and logicians lived and worked in the same tols in Navadvipa, it appears likely that
there was some measure of influence between these two disciplines.

Rocher, pushing back against Colebrooke’s division of Dharmasastra into
Mitaksara and Dayabhaga schools, argues that “Colebrooke’s statement to the effect
that the Bengal school was greatly influenced by the nyaya system of philosophy” is
mistaken because “in reality, there is little nyaya in the Dayabhaga.”>3 Rocher,
however, admits that Colebrooke “could not help facing Navya-Nyaya firsthand while
reading the commentaries on the Dayabhaga’ and he admits that “in the fols... in
Bengal, the two main topics of instruction were Navya-Nyaya and dharmasastra.”s*
Rocher concludes “that, in Colebrooke’s opinion... [the Mitaksara and the
Dayabhaga) were accepted as the laws of Benaras and Bengal, respectively, at a

later stage only” but in his haste to dismiss the link between the Dayabhaga and

51 See Ganeri, The Lost Age of Reason, 42-45; H.H. Ingalls, Materials for the Study of Navya-Nyaya
Logic (Cambridge: Harvard University Press, 1951), 9-19; Kroll, “A Logical Approach to Law,”
100-102.

52 S.C. Vidyabhushana, A History of Indian Logic, 525-527.

53 Rocher, Jimdtavahana'’s Dayabhaga, 41.

54 |bid., 40-41.
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association was forged.>> Colebrooke’s argument is that:
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In the eastern part of India, viz. Bengal and Bahar, where the Vedas are less
read, and the Mimansa less studied than in the south, the dialectic philosophy,

or Nyaya, is more consulted, and is relied on for rules of reasoning and
interpretation upon questions of law, as well as upon metaphysical topics.

Hence have arisen two principal sects or schools, which, construing the same
text variously, deduce upon some important points of law different inferences

from the same maxims of law.56

Rocher errs in assuming that, because Navya-Nyaya does not appear in the

Dayabhaga, the Bengal school was, therefore, not indebted to Navya-Nyaya

analytical techniques or to Navya-Nyaya theories of ownership. Rocher’s comments

elide how the Dayabhaga commentators, particularly Srinathacaryacadamani,
Ramabhadra |, Acyutacakravartin and Srikrsnatarkalankara articulate an
interpretation of the Dayabhaga that hinges on Navya-Nyaya techniques and

theories.

This section unpacks three instances where the commentators use Navya-

Nyaya techniques and concepts to frame the Dayabhaga as a rejoinder to the

Mitaksara school of jurisprudence. First, the commentators use Navya-Nyaya

terminology (avacchedaka, vyapyatva) to explain Jimatavahana’s derivation of
inheritance (daya) as an object noun from the root vda, (to give) and thereby to
defend Jimutavahana’s theory of uparamasvatva. Second, when summarizing
Jimatavahana’s purvapaksin (an advocate of janmasvatva), the commentators
advocate three different philosophical theories of ownership that draw from and

argue against Maithila Navya-Nyaya theories of ownership and support Gauda-

Nyaya theories of ownership. Third, when the commentators reject janmasvatva and

55 Rocher, “Schools of Hindu Law,” 122.
56 Sir Thomas Strange, Elements of Hindu Law: Referable to British Judicature in India Vol. 1.,
(London: Payne and Foss, 1825), 314.
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the Mitaksara’s adage that sons become owners by birth, they rely on Navya-Nyaya
theories of ownership as discernible from the $astra alone (Sastraikagamyatva, etc.).
In short, even if there is little Navy-Nyaya in the Dayabhaga and even if the
Dayabhaga never mentions the Mitaksara, Srinathacarya and Acyuta’s
commentaries transform the Dayabhaga into a Nyaya-based text that attacked the
Mitaksara school’s theory of janmasvatva and the Mithila school’s philosophical
theories of ownership.

2.B.1: Delimiting Dadhatvarthata: Navya-Nyaya Techniques in Dayabhaga
Commentaries

In commenting on Jimatavahana’s definition of inheritance, Srinatha,
Ramabhadra and Acyuta employ two characteristically Navya-Nyaya terms; delimiter
(avacchedaka) and pervaded-ness (vyapyatva).5” As the Dayabhaga commentarial
tradition developed, it became inflected increasingly by a technical Navya-Nyaya
idiom. In Dbh 2.4-5, Jimutavahana defines daya as “something given” (d1yate).58
Jimatavahana notes that:

and the use of 1o give’ (in this case) is secondary because of the similarity of
result (between the primary and secondary meanings): namely, the production
of ownership for someone else preceded by the extinction of the svatva of
people who have died or ‘gone forth’ or the like.”®
But, relates Jimutavahana, “dead people and the like do not (formally) abandon that
(ownership).”80 Consequently, “the word daya is used in a conventional sense to

refer to assets in which there is ownership (for another), contingent on a connection

with the previous owner, when that (previous owner’s) ownership expires’¢! Whether

57 Ingalls, Materials for the Study of Navya-Nyaya, 28-29 & 47-49.

58 Rocher, Jimdtavahana’s Dayabhaga, 250: diyata iti vyupattya dayasabdah.

59 ibid., 250: dadatiprayogas ca gaunah
mrtapravrajitadisvatvanivrttiprvakaparasvatvotpattiphalasamyat.

60 |bid., 250: na tu mrtadTnam tatra tyago ‘sti.

61 Ibid., 250: tatas$ ca parvasvamisambandhadhinam tatsvamyoparame yatra dravye [svatvam] tatra
niridho dayasabdah.
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or not Jimatavahana refers deliberately to Vijhanesvara’s definition of daya as “an
asset in which an individual gains ownership, the necessary and sufficient condition
being that he be connected to the owner,” it is obvious that the Dayabhaga’s
definition of daya as derived from vda precludes janmasvatva a priori.2
Jimatavahana’s theory of daya as a conventional (niraddha) object noun derived from
a secondary meaning is strained: Mitramisra (1610-1640) and J. Duncan Derrett
found it cumbersome.53 The burden of logically explicating Jimutavahana’s views fell
to his commentators.

We know from SrTnatha’s introduction to the Tatparyadipika that he envisioned
himself as writing his commentaries “for the sake of my students because those who
know the essence of philosophy, as if feigning not to look at an elephant, do not pay
attention to smrti, and other are too stupid to ponder words and their meanings.”s4
Similarly, Srinatha relates in his Vivekarnava that “this effort of mine is [intended] to
ward off the stream of lemmings [who hold] untruths with regard to that which is
partial to nyaya, the path of the wise that agrees with the meaning of the Vedas.”65
SrTnatha, commenting on Dbh 2.4-5, characterizes the artificiality of Jimutavahana’s
derivation of daya as an issue of pervasion (vyapti). He argues that it is implausible
for an asset in which ownership is produced upon the extinction of the ownership of
a relative to be the object (of the verb Vda) because it is impossible for there to be

invariable concomitance (vyapyatva) between an asset of a (dead) relative and the

62 For VijAianesvara’s definition of daya, see Rosane and Ludo Rocher, “Ownership by Birth,” 242;
Mitaksara on YajAavalkyasmrti 2.114, 280: tatra dayasabdena yad dhanam svamisambandhad eva
nimittad anyasya svam bhavati tad ucyate.

63 Rocher, Jimdtavahana's Dayabhaga, 54 fn 5.

64 Hazra, “SrTnéthécéryacUdémani of Bengal,” 291, fn 57: gajanimTlanavan na manas ciram dadhati
darsanatattvavidah smrtau / padapadarthavicarajadah [pare] tad aha sisyahitaya mama sramabh //

65 R.C. Hazra, “Srinatha Acarya-Cadamani: A Smrti-Writer of Bengal, ABORI 32 (1951): 34-52, 46; fn
1: $rutyarthasamvadini yo budhanam naiyayike vartmani paksapatah / tatrasatam
gaddarikapravahabhramapanodaya mama sramo ‘yam //
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secondary meaning of ‘to give’ that is derived from ‘it is given.’¢6¢ Consequently,

(114

explains Srinatha, “it is given’ means, figuratively, the state of possessing the result

produced by the meaning of the verbal root (Vda).”s” Srinatha’s son, Ramabhadra,
summarizes his father’s argument (whom he calls guru) using the Navya-Nyaya
concept of delimitation:

My father argued that the verbal root and nominal suffix (of daya) are (both)
secondary 8 1) because ‘to give’ cannot mean, in its primary sense, the death
of a relative or the like, as will be derived from ‘it is given’; and 2) because of
the absence of logical concomitance between that (figuratively derived
meaning) and the assets and the like (of the relative). In truth, however, Vda
means (in its primary sense) an intention ‘this (this asset) is not mine,” whose
result is the production of ownership for another, and because of the
impossibility of that [meaning of the verbal root] in the present circumstances,
‘to give’ means, figuratively, the set of things beginning with the death of a
relative and the like, which are merely activities whose result is the production
of ownership for someone else (preceded by the destruction of the previous
owner’s ownership). Consequently, the nominal suffix is certainly primary
because there exists invariable concomitance (between it and) an action in the
form of possessing the fruit brought about by that (death and the like) which is
the delimiter of (Vda) verbal root-meaning-ness.59

Delimitation to establish logical concomitance is a quintessential Navya-Nyaya
technique, but the argument that this technique is used to support is a quintessential
theory of Gauda Dharmasastra: uparamasvatva. It would be impossible to argue, as
Vijhanesvara does, for a theory of ownership by birth if daya is derived from the

verbal root Vda, because ‘to give,’ - in its primary or in its secondary meaning -

66 Dayabhaga, ed., H. Chatterjee, 28; Dayabhagatippant on Dbh 2.4-5: dTyata ityadi
vaksyamanalaksanaya dadatyarthasya sambandhidhanavyapyatvasambhavat
sambandhisvatvoparamajanyasvatvakadravyasya karmatvaghatanat ity aha diyata ityadi.

67 Ibid., 28; Dayabhagatippant on Dbh 2.4-5: diyate iti dhatvarthajanyaphalabhagitvopalaksito ‘rtha
ityaha diyata ityadi.

68 Secondary in the sense of having a non-literal, non-etymological meaning.

69 |bid., 28; Dayabhagavivrtion Dbh 2.4-5: diyata iti vaksyamanadadatyarthasya
sambandhinidhanader dadatyasakyatvat dhanade$ ca tadvyapyatvabhavat prakrtipratyayau gaunav
iti guravah. vastutah parasvatvapattiphalakasya ‘na mamedam’ iti sankalpasya dadatyarthatvat tasya
ca prakrte ‘sambhavat parasvatvapattiphalakavyaparamatram sambandhimaranadikam dadatina
laksyate. dhatvarthatavacchedakatajjanyaphalasalitvaripakriyavyapyatvasattvat pratyayo mukhya
eva.
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presupposes, necessarily, the extinction of prior ownership prior to the arising of
subsequent ownership.

Acyuta, highly critical of SrTnatha, gives a more revealing account of the
derivation of daya and its legal implications that is framed in terms of the delimitation
of the state of being the verbal root Vda. Acyuta states “it is fair to use daya in the
technical sense - of something given - because there is evidence (of the use of) the
ghanvidhi (an object noun derived from vda) in the Manusmrti.”7® Acyuta explains
that the reason that Jimatavahana uses Vda in a secondary sense is that the primary
meaning of vda - which involves a ‘relinquishing’ (tyaga) conditioned by the
cessation of ownership, and is the (mental) intention ‘this is not mine’ - is
inappropriate (because dead people do not have mental intentions).””! Acyuta
concludes by stating:

As for the delimiter of the range of the secondary usage (of the verbal root
Vda), provided it is not relinquishment, the delimiter is merely the state of being
an activity that serves as the cause of the ownership of another preceded by
the extinction of the ownership (of the previous owner). Consequently, there is
no lack of invariable concomitance, nor is it inappropriate to say that (a
relative’s) assets are the object (of the verbal action ‘to give’). Therefore,
Acarycudamani’s opinion - that the nominal suffix (in daya) is secondary
because it is merely the state of having the result produced by the meaning of
the verbal root (death and the like), because: 1) if death and the like have the

meaning ‘to give,” then the verbal root Vda is secondary; 2) in that case the
asset (of a relative) is not the object (of the verbal root Vda) inasmuch as

70 Ibid., 28; Kumudacandrika on Dbh 2.4-5: tatha ca sarhjiayam api dayo datta iti vacyam
manusmrtau ghafividhav udahrtatvat. Cf Manusmrti: with the Sanskrit Commentary Manvarth-
Muktavalr, ed. by J.L. Shastri. (Varanasi: Motilal Banarsidass, 1983), 362: idanTm diyata iti dayah.
Rocher attempts to derive daya through Panini 3.1.138-140, but this is incorrect. 3.1.138-40
generates the nominal form ‘daya’ from the verbal root Vda (via a ‘dhaf’ suffix), but with an agentive
meaning (i.e. ‘giver’). 3.3.16-19, teach the ghaf suffix (in the sense of an action for a specific set of
verbal roots) in the sense of any non-agentive verbal noun. See Kasika:
Panintyastadhyayrsdtravrttih, ed. Anjaneya Sharma, (Haidarabada: Samskrtaparisat, Usmaniya
Visvavidyalayah, 1969), 256-7: padarujavisasprso ghan (3.3.16); akartari ca karake sajidayam
(3.3.19).

71 Ibid., 28:-29: mukhyarthanupapattibTjam darsayati na tv [mrtadinam tatra tyago ‘sti] ity. tyagah
svatvanivrttyupahitam na mamedam iticcha.
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ownership is not the delimiter (of the secondary usage of the verbal root vda
as ‘to die’) - is refuted.?2

The crux of the debate was the logical coherence of Jimutavahana’s definition.
Neither Srinatha, Acyuta nor Ramabhadra questioned the validity of the
Dayabhaga’s derivation of daya because to do so would have undermined the text’s
broader project - defining daya so as to exclude janmasvatva. The commentators
focused on buttressing a constrained definition using the techniques of formal logic.
To the extent that they disagreed, their disagreements were about the best way to
render Jimatavahana’s arguments in accordance with Navya-Nyaya principles. In
the course of time the philosophical rigor of Dayabhaga commentaries grew more
voluminous and the various definitions of the state of being the meaning of the verbal
root Vda became increasingly precise. By the time of Srikrsnatarkalankara, the
derivation of daya as an object noun was a monument to Navya-Nyaya definitional
complexity:

And thus, there is a secondary meaning, in the form of the state of being an
action amenable to the production of ownership for a new owner and the
destruction of the ownership of the previous owner, in common with such
things as the pravrajya, death of the father and the like, on the part of the
verbal root ‘Vda,” whose primary meaning is relinquishing, in the form of the
state of relinquishing, whose fruit is the production of ownership for a new
owner and the destruction of the ownership of the prior owner. Consequently,
the meaning is that it is not inappropriate (to derive daya this way), because
the state of being an object, in the form of having that double result, in the form

of the production of ownership for a new owner and the destruction of the
ownership of the prior owner, which is produced by an action similar in form to

72 |bid., 30: gaunivrttivisayatavacchedakam api tyaganyatve sati
svatvanivrttipirvakaparasvatvahetubhutavyaparatvam eveti nananugamah na va dhanasya
karmatvanupapattih. etena maranader dadatyarthatve tatra dadhator gaunata, tatra
svatvasyanavacchedakataya na dhanasya karmatvam dhatvarthatavacchedakaphalabhagitvasyaiva
karmatvad iti dhatvarthajanyaphalabhagitvamatrena pratyayasyapi gaunatety
acaryacudamanimatam pratyuktam.
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death and the like, immediately after the death and the like of a relative, (on
the part of the relative’s assets) is unbroken.”3

Rocher may be right to emphasize the absence of Navya-Nyaya in the
Dayabhaga so as to warn against Navya-Nyaya being viewed, anachronistically, as
the cause of earlier Dharmasastric theories of uparamasvatva. Colebrooke, however,
was right to view the Dayabhaga - as studied, commented on and situated in
teacher-disciple knowledge transmissions - as invariably concomitant with the
practice of Navya-Nyaya philosophy in Navadvipa’s tols. Although later authors such
as Ramabhadra Il (likely 18th or 19th Century) rejected Ramabhadra I's
interpretation of daya as “Srinatha’s child’s childish babble” and boasted about
“breaking [the opinion of] the ‘unbreakable’ (Acyuta),” these late authors retained the
argumentative structure inaugurated by Srinatha - namely, using Navya-Nyaya
techniques to defend Jimatavahana’s derivation of daya from vda.7# This brief
survey of the Dayabhaga commentator’s increasingly Nyaya-inflected definitions of
daya attests to that intimate connection as an essential feature of a Bengali school of
inheritance.

2.B.2: Svatva as Padartha: Navya-Nyaya Theories of Ownership in Dayabhaga
Commentaries.

Srinatha, Ramabhadra and Acyuta used their commentaries on the
Dayabhaga to enter into - what was for them - a contemporary and contentious
debate between Maithila and Gauda Navya-Nayaiyikas: the philosophy of ownership.

Their entry-point occurs in the first chapter of the Dayabhaga, where Jimutavahana

73 |bid., 30; Srikrsna on Dbh 2.4-5: tatha ca
parvasvamisvatvanivritiparasvamisvatvotpattiphalakatyagatvena ripena tyagasaktasya dadhatoh
parvasvamisvatvanivrttiparasvamisvatvotpattyanukalavyaparatvena
pitradimaranapravrajyadisadharanena rupena laksana. sambandhinidhanadyanantaram
maranadiripatadrsavyaparajanyam yat plrvasvamisvatvanivrttiparasvamisvatvotpattiripam
phaladvayam tacchalitvaripam karmatvam aksatam eveti nanupapattir iti bhavah.

74 lbid., 31; Ramabhadra Il on Dbh 2.4-5: iti cudamanibalakoktam balakoktam eva... etena...
acyutamatam cyutam eva.
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introduces a purvapaksin who argues that “sons already have ownership in that
(family estate) during their father’s lifetime.””> For the parvapaksin, sons must have
ownership in paternal assets because: 1) acquisition is an activity (requiring) an
acquirer; 2) an acquirer is someone who has the state of being an owner that
depends on an act of acquisition; and 3) it is appropriate to say that birth is indeed
an act of acquisition, i.e. an activity of a son (that makes him an owner).76
Consequently, says the purvapaksin, “it has been stated, ‘sometimes birth alone (is a
cause of ownership) as in the case of paternal assets.””7 Jimutavahana’s
parvapaksin, clearly a proponent of janmasvatva, whom Acyuta, Raghunandana and
Srikrsna identify with Vijfiane$vara, prompted many scholars to argue that
Jimitavahana had read and attacked Vijianes$vara’s Mitaksara.’8 It is equally likely
that Jimatavahana had read the Mitaksara or that Jimatavahana, as Rocher
suggests, “criticizes views that existed long before” he wrote the Dayabhaga.

In either case, to the extent that Jimatavahana’s commentators - examined
above - defend janmasvatva (before rejecting it for reasons we shall see in the next
subsection), they use janmasvatva to discuss the nature of svatva in a way that
recapitulates, and intervenes in, contemporary debates about ownership. To the
extent that the commentators reject janmasvatva (and, explicitly, the Mitaksara) they
rely on various Navya-Nyaya theories of ownership as determined and as regulated

by Dharmasastra. However, the Dayabhaga commentators defend theories of

75 Rocher, Jimttavahana's Dayabhaga, 251: jivaty eva pitari putranam tatra svatvam.

76 |bid., 251: nanv arjayitrvyaparo ‘rianam. arjanadhtnasvamibhavas carjayita. tena putravyaparo
janmaivarjanam yuktam.

77 Ibid., 251: ata evoktam kvacij janmaiva yatha pitrye dhane. Cf BrhatT of Prabhakaramisra with the
Rjuvimala of Salikanatha, Vol. IV, ed. S. Subrahmanyan Shastri (Madras: University of Madras Press,
1964), 962, Rj on Br on Sb on Ms 4.1.2 Br on Sb on Ms 4.1.2: arjanam ca nanartpam kvacij janma,
yatha paitrkesu. It is almost certain that Jimatavahana had read the Rjuvimalaparicika, particularly, as
we shall see, given his definition of svatva in terms of yathestaviniyogarhata.

78 Rocher, Jimttavahana's Dayabhaga, 21-24.

79 |bid., 24.
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ownership that mirror the theories of Bengali Navya-Naiyayikas in contrast to
Maithila Naiyayikas. In concert with the scale of Dharmasastra texts analyzed above,
these philosophical debates concerning ownership were integral to the establishment
of Navadvipa as a center of learning - against Mithila - in the early Sixteenth Century
and they attest to the mutual influence of Navya-Nyaya and Dharmasastra
Navadvipa’s tols.
2.B.3: Navya-Nyaya Theories of Ownership

Raghunatha Siromani returned to Bengal to found the ‘University of
Navadvipa’in 1514 after his ‘triumph’ against Paksadhara Misra in Mithila.8% He
brought with him a philosophical tradition - Navya-Nyaya - which, in addition to a vast
technical vocabulary, developed several sophisticated theories concerning the nature
of ownership. Mithila’s most prominent logicians shared a theory of ownership as a
quality (guna) of an asset, rather than as a distinct padartha. Vardhamana
Upadhyaya (14th Century), the son of Gangesa Upadhyaya (the author of the
Tattvacintamani and ‘founder’ of Navya-Nyaya), gives the first Navya-Nyaya
treatment of ownership in his Nyayalilavatiprakasa.8! In a discussion of various
Nyaya-Vaisesika “conceptual categories” (padarthas), “he weighs the suggestion that
svatva could... be an additional padartha.”®2 Vardhamana rejects a definition of
ownership as usability as desired (yathestaviniyojyatva) for which, Kroll relates:

the theory goes, let an asset’s capacity to be used as desired be a

characteristic property of svatva as a separate padartha, and let it be produced
by receiving gifts and other means of acquisition, [let it] inhere in an asset, and

80 Kroll, “A Logical Approach to Law,” 101-102.
81 |bid., 45.
82 |bid., 46.
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[let it] be conditioned by the asset’s owner. And let it be destroyed by sale and
other forms of alienation.83

The obvious problem with this definition is that one would have to accept
ownership on the part of a thief because thieves use assets as desired after they
have stolen it.84 Vardhamana rejects another possibility: that ownership is internal
(i.e. bodily or mentally located) whose external asset is its describer (niripaka).8s
Vardhamana argues that Dharmasastra, rather than secular usage, must be the
epistemic warrant for ownership.8 According to Kroll:

Vardhamana concludes, svatva must be defined as yathestaviniyogayogyatva

(fitness for use as desired), which means that an asset acquired must be an

object of those means of acquisition not opposed by law (here, dharmasastra),

and is a form of certainty that it would be impossible to use an asset as
desired if it were acquired by means that contrast with those means
unopposed by law. Although the means of acquisition leading to svatva — such
as purchase and receiving gifts — are actions, and are thus inconstant, being
an object of those means is undeniably enduring, just as being of [sic] content
of knowledge endures, though the event of knowledge itself ceases to exist. It
follows, then, that one need not establish another padartha to embrace the
concept of svatva.8?

Vacaspatimisra Il, whose Dharmasastra works mention a Gauda school of law, but

whose comments on inheritance in the Vivadacintamani mention neither

Jimatavahana nor the theory of uparamasvatva, examines ownership from a Navya-

83 |bid., 50, fn 18; Nyayalilavatiprakasa: pratigrahadijanyo dharmavisesah kalpyate. sa ca
dhanagatah svaminirGpyas tasya ca vikrayadina nasa iti matam. Kroll comments, in the same
footnote, that “Vardhamana does not use Parthasarathi’s definition of svatva as yathestaviniyojyatva
explicitly, but he implies as much by his subsequent refutation of the suggestion noted in this
passage.”

84 |bid., 51, fn 19: tan na, cauryyanantaram yathestaviniyogat tatrapi svatvakalpanapatteh.

85 |bid., 47-48: svatvam avahyam eva vahyam tu dhanam tasya niripakamatram. This is the basis for
Ramabhadra I's theory of svatva. For describers, see Ingalls, Materials for the Study of Navya-Nyaya,
40-47.

86 |bid., 52, fn 22: $abda eva hi svatve manam. tatha hi ya kriya krayapratigrahadih svatvahetutvena
dharmasastrena bodhyate tata eva tadupatte dhane svatvam utpadyate.

87 Ibid., 53, fn 24: yadvyatirekena yathestaviniyogasambhavaniscayah
$astraviruddhatadupayavisayatvaripam yathestaviniyogayogyatvam svatvam. tadupayanam
krayapratigrahadTnam kriyatvenasthiratve ‘pi tadvisayatvam sthiram eva. jfiananivrttav iva
tadvisayatvam. ata eva na tadvat padarthantaratvam.
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Nyaya perspective in the Nyayatattvaloka. Like Vardhamana, Vacaspatimisra rejects
the theory of ownership as a separate conceptual category. Rather, he argues:
svatva is fitness for use as desired (yathestaviniyogayogyatva)... [that] has the
form of an opposition to the prior absence of purchase or some similar valid
means of acquisition, which motivates use of an asset in a manner unopposed
by law. A thing’s identity as ‘sva’, is its being the site of the destruction of the
prior absence of a valid means of acquisition such as purchase, which enables
the use of the legitimately acquired asset in a manner not contradictory to
$astra.88
Another Maithila Nayaiyika, Bhagiratha Thakkura, who trained under
Paksadhara Misra with Raghunatha Siromani, gives, in his
Nyayalilavatiprakasavivrti, the most sophisticated pre-Navadvipa Navya-Nyaya
theory of ownership.8 Like Vardhamana and Vacaspatimisra Il, Bhagiratha rejects a
theory of ownership as a separate padartha and defines ownership in terms of lawful
(Dharmasastrically recognized) acts of acquisition.®© Importantly, Bhagiratha notes
that:
the conclusion of purchase and other legitimate acquisitive acts is really to be
identified with svatva, and the identification of purchase, etc., as means to use,
which are unopposed by law, is what endows svatva with uniformity....
Moreover... purchase and other legitimate acquisitive acts have as their
qualifier an association with a potentially perpetual relational absence, the
counterpositive of which is those means that are opposed by law, and is co-
temporal with purchase or other legitimate means of acquisition.®"
In short, the three theories of ownership explored by the Maithila Navya-

Nayaiyikas are: 1) a padartha, characterized by usability as desired; 2) the state of

being the object of a lawful act of acquisition (defined and conditioned by various

88 |bid., 63, fn 41; Nyayatattvaloka:
sastr[a]viruddhaviniyogaprayojakibhitakrayadipragabhavavirodhitvaripam
yathestaviniyogayogyatvam svatvam. $astraviruddho yo viniyogah sagamasya tatprayojako yah
krayadipragabhavasya dhvamsah tadvattvam vastunah svatvam. The translation of the second
sentence is not Ethan Kroll’s, but rather Lawrence McCrea’s. | am very grateful for his assistance in
clarifying this particularly opaque passage.

89 |bid., 77.

90 |bid., 84.

91 lbid., 91, fn 89; Nyayalilavatiprakasavivrti: vastutah krayadidhvamsa eva svatvam krayadinam ca
sastraviruddhaviniyogopayatvam evanugamakaml.]
krayadisamanakaltnavirodhyupayapratiyogikayavadanadisamsargabhavasahityam ca visesanam.
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attendant phenomena); and 3) an internal (bodily or atman-residing) quality
described (nirGpita) by an external asset.

Raghunatha Siromani’s philosophical ouvre overturned the established
conclusions of Maithila Navya-Nayaiyikas and inaugurated a Gauda school of Nyaya
in Navadvipa in tandem with Srinathacaryacadamani’s similar efforts in
Dharmasastra. Raghunatha’s brazen, sophisticated attack on his Maithila forebears
made his work a touchstone - for supporters and detractors - for the subsequent
history of Navya-Nyaya in Bengal, Mithila and India.?2 One objective of this section is
to assess the credibility of Vidyabhushana’s claim that Raghunatha founded his
‘chair’ of Nyaya in 1514 at the same tol that Raghunandana founded a ‘chair’ in
Dharmasastra.®® Whether or not Raghunandana and Raghunatha studied under the
same teacher or whether or not they worked in the same specific tol, it is clear, given
the overlap between Raghunatha’s theories of ownership and AcyutaCakravartin’s
comments on the Dayabhaga, that there was a mutual influence between Gauda
Navya-Nyaya and Gauda Dharmasastra in sixteenth century Navadvipa.

In the Padarthatattvanirapana, Raghunatha advocates a theory of svatva as
a padartha because no other theory of ownership is coherent. His argument is based
on three succeeding premises: 1) that ownership as usability as desired would over-
extend to assets acquired through theft and violent force; 2) that legal, i.e.,
Dharmasastric passages listing valid means of acquisition or prohibiting theft require
a pre-legal understanding of ownership (to prevent circularity); and 3) that traditional

Nyaya-padarthas such as guna and dravya cannot accommodate ownership.?4 In the

92 See, for example, Ganeri, The Lost Age of Reason, 45-51.

93 See note 52.

94 Kroll, “A Logical Approach to Law,” 102-103, fn 117; Padarthatattvaniripana: evam svatvam api
padarthantaram. yathestaviniyogayogyatvam tad iti cet ko ‘sau viniyogah. bhaksanadikam iti cet. na,
parakiye ‘py annadau tatsambhavat. $astranisiddham tatheti cet kim tac chastram. parasvam
nadaditetyadikam iti cet svatvapratttau katham tatpravrttih. tasmat svatvam atiriktam eva.
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Nyayalilavatiprakasadidhiti, Raghunatha explores the implications of his theory of
svatva as a padartha in relation to earlier, Maithila Nayaiyikas.% We will see in the
following sub-section that many of the specifics that Raghunatha gives about svatva
(how it is created, destroyed and how it operates in the case of inheritance) draw on
the Dharmasastric tradition that developed around the Dayabhaga, but for now, the
important take-away is that Raghunatha advocates a theory of ownership as a
distinct conceptual category because Maithila definitions of ownership - variations on
ownership as the object of a lawful means of acquisition - are either circular or
defective. Additionally, Raghunatha, like Vacaspaimisra and Bhagiratha, relies on
Dharmasastra as the epistemic warrant for the creation and destruction of
ownership.
2.B.4: Theories of Ownership in the Dayabhaga and Dayabhaga Commentaries
Jimatavahana never explicitly defines ownership in the Dayabhaga, but |
argue that a consistent theory of ownership as a $astrically determined entitlement
for use as desired (yathestaviniyogarhatva) can be inferred. Entitlement (arhatva),
lying somewhere between yathestaviniyojyatva and yathestaviniyogayogyatva, is a
bit ambiguous, but Jimatavahana provides ample evidence for what he envisions as
its content. In a recent dissertation, Manomohini Dutta characterized Jimutavahana’s
“svatva... [as] closer to a strong degree of ownership over property where ownership
includes a right of control over property along with transfer at pleasure.”® In a
discussion of various restrictions on the gift or sale of immovable assets (by a father
or by undivided co-owners), Jimutavahana notes that “the definition of what

constitutes a proprietary right in any other kind of [asset], i.e., the right to dispose of

95 |bid., 106.

96 Manomohini Dutta, “Inheritance, Property and Women in the Dayabhaga,” (PhD Dissertation, U.T.
Austin, 2016), 106-7. Unfortunately, Dutta’s attempt to establish a ‘latent svatva’ on the part of sons in
ancestral assets ignores the application of the principle of factum valet.
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it as one pleases (yathestaviniyogarhatva), applies in this case as well.”97
Elsewhere, Jimltavahana argues that to posit that heirs, on the death of their
relative, acquire ownership over the entire estate - and then replace that ownership
with various new ownerships over specific assets - “would be inept in that the result
of ownership, i.e., the right to use what one owns as one wishes (yathestaviniyoga),
would not follow.”98

Jimatavahana implies that ownership is produced by $astric means in two
places in the Dayabhaga. First, when Jimatavahana rejects the suggestion that sons
become owners by birth alone (which the commentators ascribe to Vijianesvara), he
argues that: “there are no grounds to accept that birth in and of itself brings about
proprietary rights, for birth does not appear in any Text as a form of acquisition.”?
Second, when Jimitavahana rejects the suggestion that ownership can accrue to
the agent of an act of acquisition (hence, birth as a means of sons’ ownership), he
states that “there is nothing wrong with the notion of one person acquiring a
proprietary right by way of an act performed by someone else: the practice has its
roots in the Texts.”100 Jimutavahana’s formulation of birth not being found in any text
as a form of acquisition (janmanah arjanaripataya smrtau anadhigamat) evokes the
formulation of ownership (as a purvapaksa) in the Mitaksara as
$astraikasamadhigamya.101

In discussing Jimatavahana’s purvapaksa (that sons become owners by birth)

the Dayabhaga commentators explain the purvapaksin’s views in accordance with

97 Rocher, Jimdtavahana'’s Dayabhaga, 75 & 263: yathestaviniyogarhatvalaksanasya svatvasya
dravyantara ivatrapy avisesat.

98 |bid., 55 & 250: yathestaviniyogaphalabhavenanupayogac ca.

99 |bid., 59 & 252: janmaiva svatvam iti pramanabhavac ca arjanartparipataya janmanah smrtav
anadhigamat.

100 |bid., 59 & 252: anyavyaparenanyasya svatvam aviruddham $astramulatvad asya.

101 Mitaksara on YajAavalkyasmrti 2.114, 281: tatra $astraikasamadhigamyam iti tavad uktam...
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Navya-Nyaya theories of ownership (often drawn from Raghunatha and his Maithila
predecessors) and they use a sastric theory of ownership to reject ownership by birth
as a secular (laukika) phenomenon. In his comments on DBh 1.12-14, Srinatha
gives the formulation “by birth alone” the infamous South Asian “side-eye” (kataksa)
but he explores the implications of such a view.92 Srinatha, arguing for the
parvapaksin, states that “one should not say that because of the absence of birth
(after the termination of the act of birth), if birth is a cause of ownership then (a son)
will not have ownership after he is born.”103 For, says Srinatha, “there is no obstacle
with regard to ownership, even in (assets) that will come about (after birth) because
ownership has been described by the Sastra as usability as desired, whose form is
discernible from the Ssastra, even at the time of the birth of a son, insomuch as it is
delimited by the state of being an asset of the father.”104 Srinatha eventually rejects
the purported $astric statement of ownership by birth as inauthentic
(pramanabhava), but his defense of janmasvatva (insomuch as a son’s ownership is
known from the $astra and is delimited by the state of being a father’s asset) shows
a clear reliance on Navya-Nyaya.195 Srinatha’s comments formed the basis for other
Dayabhaga commentators’ rumination on the philsophical nature of ownership, but
they do not appear to refer to Vardhamana, Vacaspatimisra or Raghunatha’s specific
arguments.

Acyuta uses the problem of ownership by birth (and Srinatha’s theory of

delimitation by the state of being a father’s asset) as a vehicle to attack Maithila

102 Dayabhaga, ed. Bharata Candrasiromani, 20; DayatipannT: janmata eva svatvam iti yat
kataksam.

103 |bid., 21: na ca janmanah svatvahetutve pascajjatasya pitrdhane katham svatvam tadantm
janmabhavad iti vacyam.

104 |bid., 21: svatvasya yathestaviniyojyatvena $astragamyatvartpataya putrajanmakala eva
pitrdhanatvavacchedenaiva $astrena tathatvavadhanat utpatsyamane ‘pi svatve badhakabhavad.
105 For the rejection of janmasvatva, see ibid., 25: at[h]aha janmanaiveti, ato ‘tra pramanahavat...
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theories of ownership. In his defense of janmasvatva, Acyuta defends Raghunatha
Siromani’s theory of svatva as a padartha against Bhagiratha Thakkura’s (and
Vardhamana Upadhyaya’s) theory of ownership as the state of being the object of a
lawful means of acquisition. Like Raghunatha, Acyuta advocates his theory of svatva
as a padartha by rejecting any definition of ownership in terms of lawful acquisition.
Acyuta introduces the metaphysical problems with janmasvatva first:
In the statement ‘by birth alone,’ ‘birth’ means the posterior absence of a
momentary relation, not merely a momentary relation. Consequently, there is
the unwanted consequence that there will be an absence of ownership on the
part of a son in an asset of a father that will be (acquired after birth) because
there is an absence of ‘birth’ in the form of a momentary relation afterward.'6
Acyuta’s point seems to be that it is difficult to postulate birth as a cause of
ownership because birth is a momentary event. If a father acquires an asset after a
son is born, that son would have no ownership in the asset then acquired. Acyuta
offers a more thorough explanation of Srinatha’s view - that he rejects:
As for the opinion of Acaryactdamani - that there is no obstacle to (a son’s)
ownership with regard to an asset of a father that will be (acquired after birth)
because we know from the Sastra that the asset (of the father) is usable by
him (the son) insomuch as it is delimited by the state of being an asset of the
father, because ownership is knowable (from the $astra) as usability as
desired - no. It is inappropriate to say that birth itself is (a form of) acquisition,
with regard to ownership (which would occur) even before birth, because we
know from $astra that a father’s assets would be usable by the son even when
a son is not yet born.107

Acyuta’s rejoinder to Srinatha recapitulates the Navya-Nyaya argument that

defining ownership in terms of usability as desired is over-extensive insomuch as

106 |bid., pg 22; Kumudacandrika: janmaiveti janmatra adyaksanasambandhadhvamso
nadyaksanasambandhamatram abhihitam ato bhavipitrdravye putrasya tadantm
adyaksanasambandharipajanmabhavat svatvabhavaprasangah.

107 |bid., pg 22: yat tu svatvasya yathestaviniyojyatvena gamyartpataya putrajanmakale eva
pitrdravyatvavacchedenaiva dravyam asya yathestaviniyojyam iti $astrena bodhanat
utpatsyamanapitrdravye svatve badhakabhava ity acaryactidamanimatam tan nal.]
putranutpattidasayam api pitrdravyam putrena viniyojyam iti $astrena bodhanat janma[nah] prag api
svatve janmaivarjanam ity anupapatteh.
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virtually all assets, regardless of circumstances, can be used as desired.'%8 Acyuta,
however, is not content to define ownership as Vardhamana, Vacaspatimisra and
Bhagtratha do - in terms of being the object of a valid means of acquisition. Like
Raghunatha, Acyuta argues that such definitions are circular because they define
ownership using sastric passages that themselves depend on an understanding of
ownership.199 Unlike Raghunatha, Acyuta engages in a lengthy rejection of
Bhagtratha’s theory that ownership is qualified by a perpetual relational absence
(samsargabhava).10 Acyuta writes that:

As for (the idea) of some - let ownership be the opposite of that of which there

is no use as desired: namely; 1) the state of possessing a relational absence

by virtue of such things as being the subject of a means (of acquisition)
opposed to that which is not opposed by Sastra (and); 2) that occurs at the
same time as the state of being the subject of a means (of acquisition) that is
not contradicted by the $astra - that is not correct.1!

Acyuta’s objection is twofold. First, “because farming is contradictory to the
§astra insomuch as it is prohibited for Brahmanas in times of non-calamity,
(ownership of such a sort) would not apply to assets obtained through that (method,
generally speaking).'2 Second:

if one were to say that the state of being contradictory to the Sastra is delimited

by a delimiter, namely the state of being a means (of acquisition), then,

because even theft is not contradictory to the Sastra insomuch as the

injunction ‘hungry for three days he should take/steal money from a non-
Brahmana’ (Yaj. 3.43.1) is delimited by a delimiter, namely the state of being a

108 See Vardhamana’s comments about food in Kroll, “A Logical Approach to Law,” 51-2.

109 |bid., 22: kim ca “svamT rikthakrayasamvibhagaparigrahadhigamesv” ityadi
gautamavacanamulabhatasrutav anvayabodhe sati yathestaviniyojyatvena sastragamyatvajiane
Saktigrahat svapadat tu tadupasthitih tasyam ca sthitau tadanvayabodha ity anyonyasrayat. Cf
Raghunatha’s views in note 94.

110 See note 91.

1 |bid., 22: yat tu tadvyatirekena yasya yathestaviniyogabhavah
$astravirodhitadupayavisayakatvakalinam sastraviruddhayavattadvirodhyupayavisayatvadina
samsargabhavavattvam svatvam iti ke cit tad asat.

12 |bid., 22: anapadi krser brahmanasya nisiddhatvena $astravirodhitvat tadutpannadravye ‘vyapteh.
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means (of acquisition) having the form of theft, (ownership of such a sort)
would apply only to assets acquired through that (theft).113

Therefore, says Acyuta, “the wise accept that ownership is a distinct padartha,
ownership-ness (svatvatva) is a particular indivisible imposed property
(akhandopadhi) and the delimiter of (ownership’s) definition-ness is knowability from
$astra as usability as desired.”"'* When Acyuta turns to “that passage of Gautama

”m

written in the Mitaksara, namely, ‘by birth alone (sons) obtain ownership,” he argues
that if it is authentic, then it refers to either: 1) sons who are in-utero when their
father dies; or 2) sons, as opposed to other relatives, who obtain their father’s assets
because they have ownership in their progenitor’s estate, by virtue of their
relationship (to their father), produced merely by birth, when his ownership is
destroyed.15 The statement, “sometimes, birth alone (as in paternal assets),” that,
says Acyuta, “is from a different text,” is “a secular authority.”16 What Acyuta implies
is that this supposed Sastric passage - that undergirds the theory of janmasvatva - is
secular and consequently we can reject janmasvatva because ownership - as
defined by Acyuta - is $astragamya and not lokasiddha.

Acyuta’s defense and rejection of janmasvatva reveals the close

interconnection between Dayabhaga commentators and Gauda Navya-Nayaiyikas.

13 |bid., 22: upayatavacchedakavacchedena $astravirodhitvavivaksane bubhuksitastry aham
dhanyam abrahmanad dhared iti cauryasyapi vihitatvena cauryaripopayatavacchedakavacchedena
$astravirodhitvat tadupattadravyamatre ‘tivyapteh

114 |bid., 22: tasmat svatvam padarthantaram svatvatva akhandopadhivisesah
yathestaviniyojyatvena $astragamyatvam iti laksyatavacchedakam eveti mantsibhir bhavyam. For
akhandopadhis, see Ingalls, Materials for the Study of Navya-Nyaya, 41-2. Srikrsna follows Acyuta
and svatva as padartha became the standard narrative for later Dayabhaga commentators.

15 |bid., 26: utpattyaivartham svamitval labhetetyacarya iti mitaksaralikhitagotamavacanam milam
yasmin garbhasthe pitradir mrtas tatparam evety asayah vastutas tv ayam evarthah pitrsvatvoparame
‘ngajatvasya Sukrajatvasya Sutrajatvahetubhdtenotpattimatrasambandhenanyasambandhadhikena
janakadhane putranam svamitvat taddhanam putro labhate nanyah sambandhrt ity acarya manyate iti.
16 |bid., 26: kvacid iti granthantare, janmaiveti laukikapramanikam vakyam ity arthah. Acyuta
appears to be referring to Salikanatha here. See BrhatT of Prabhakaramisra with the Rjuvimala of
Salikanatha, Vol. IV, ed. S. Subrahmanyan Shastri (Madras: University of Madras Press, 1964), 962,
Rj on Br on Sb on Ms 4.1.2 Br on Sb on Ms 4.1.2: arjanam ca nanaripam kvacij janma, yatha
paitrkesu
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Acyuta’s comments do more than reject janmasvatva on the basis of its lack of
$astric support - they attempt to enter into Nyaya debates about the nature of
ownership and defeat Maithila Nayaiyikas such as Bhagiratha.

Like Acyuta, Ramabhadra uses Jimutavahana’s purvapaksa in DBh 1.12-14,
which he calls “the censured opinion of a confused person” to offer his own definition
of ownership.'7 Rather than defend Raghunatha, Ramabhadra takes an inchoate
idea from Vardhamana - that ownership is internal and that it is described by external
assets - and tests this theory of ownership against the Dayabhaga’s model of
inheritance. Ramabhadra defends his father, Srinatha, from Acyuta’s criticisms and
notes that the over-extension of ownership even before the birth of a son “would
apply even to the position that ownership is a distinct conceptual category.”18 In
truth, says Ramabhadra, “svatva is the describer of svamya, which arises
immediately after birth.”11® In his comments on DBh 8-9, Ramabhadra describes how
this distinction between svamya and svatva (ownership and property) can explain the
sequence of a prior owner’s death, ownership through inheritance and usability after
partition. Ramabhadra relates that:

in truth, svatva is not a distinct conceptual category located in an asset.

Rather, svamya is located in the soul and an asset is merely its describer. As

for describer-ness, it is a particular peculiar-relation as in the case of the
absence of knowledge and the like.'20 Thus, after a father dies, all (of the
sons) acquire svamitva in the slaves and the like (the assets of the estate), but
in the course of time, that (asset) will either be, or not be, a describer of this or

that (person’s) svamitva. This is just like how the absence of a pot may or may
not have a relation with the ground depending on whether the pot is removed

7 Ibid,. 21; Dayabhagavivrti: pitradTti etena janmaiva svatvahetuh iti matam calato dasitam.

118 |bid., 21: padarthantaram svatvam iti pakse tv ayam api doso bodhya iti sampradayah.

9 |bid., 21: vastutah svamyaniripakatvam svatvam svamyotpattir eva janmanantaram.

120 Dayabhaga, ed., H. Chatterjee, 74: vastuto dhananistham na svatvam nama padarthantaram kintv
atmanistham svamyam dhanam tannirupakamatram, niripakatvam tu jianabhavadinam iva
svaripasambandhavisesah. For the particular peculiar-relation, see Ingalls 40-41.
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or not.’2! According to Naiyayika reasoning, svatva is merely a describer of

svamitva and there is the popular belief that it is contradictory for two people to

have svatva (in the same asset) at the same time. So, having accepted that

(svatva) is svamitva-describer-ness, (we say) svamitva arises immediately

after the death of the father, etc., even with reference to (that in which) an

obstruction, etc. will arise (during partition). But with regard to the production

(of the obstruction) in an object of property, the state of being a describer is

inferred as “this is his.”22

Ramabhadra’s theory of svamitva as described by svatva may be taken from
an earlier (now lost) Nyaya work, but it seems equally likely that, like Acyuta,
Ramabhadra had read Vardhamana, Bhagiratha, Vacaspatimiéra and Raghunatha
Siromani’s works on svatva and decided to articulate his own understanding of
ownership. Like Acyuta and Srinatha, Ramabhadra uses the theory of janmasvatva
as an entry point into a discussion of svatva/svamitva and he uses that discussion to
advance a theory of ownership that was rejected by Maithila Nayaiyikas.

To conclude, SrTnatha, Acyuta and Ramabhadra (as well as Srikrsna and
Raghunandana) attest to the nexus between Navya-Nyaya and Dharmasastra that
was the hallmark of the Dayabhaga-centered school of inheritance that emerged in
16th century Navadvipa. It is true that JTmatavahana did not ground his text in
Navya-Nyaya reasoning, but it is a mistake to ignore the contemporaneous
development of a Ddyabhaga commentarial tradition and the emergence of
Navadvipa as a center of Nyaya and Dharmasastra. Raghunatha’s founding of
Navya-Nyaya in Navadvipa had a discernible impact on the Dharmasastric

hermeneutics of his colleagues: Srinatha, Acyuta, Ramabhadra, Raghunandana and

every subsequent commentator on the Dayabhaga employ Navya-Nyaya

121 |bid., 74: tatha ca pitrmaranat sarvesam svamitvam dasyadau jayate kalabhede tu tasya
tattatsvamitvasya nirtipakatvam aniripakatvaf ca ghatdbhavasyeva ghatapasarananapasaranayor
bhitalasambandhitvasambandhitve.

122 |bid., 74: naiyayikanaye svamitvaniripakam eva svatvam, ekadobhayasvatvavirodhapravadas ca.
svamitvaniripakatvam adaya ata evotpatsyamananibandhadav api pitradimarananupadam eva
svamitvam jayate. dravyotpattau tu niripakatvam tasyedam iti dhyeyam.
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terminology and Navya-Nyaya theories of ownership to demonstrate that it is
logically impossible to defend a theory of ownership by birth. The commentators also
intervene in philosophical debates concerning the nature of ownership. In short,
Bengali efforts to develop a regionally specific cluster of Dharmagastric texts and
arguments coincides - conceptually and chronologically - with Bengali efforts to
develop a scale of Nyaya texts with regard to ownership.

Figure 2 illustrates the Gauda scale of theories of ownership. As in Figure 1,
the chart is organized in chronologically descending order. Horizontal rows relate an
author’s name, principal text(s) and theory of ownership.

2.C: The Dayabhaga-Commentators’ Influence on Navya-Nyaya

In the previous section | demonstrated that pre-Navadvipan Nyaya
techniques and discussions of ownership played a key role in the articulation of the
Dayabhaga as a central text for a Bengali school of Dharmasastra. In this section |
address the influence of Srinatha, Ramabhadra, Acyuta and Raghunandana on the
works of fellow Navadvipa Naiyayikas that treat the topic of ownership. | argue that
the roughly contemporaneous shift of Navya-Nyaya discussions of ownership from
Mithila to Bengal and emergence of a Nyaya-inflected commentarial tradition of the
Dayabhaga (and its embedding in a Gauda scale of Dharmas$astra texts) produced a
discernible shift in the way in which Naiyayikas approached ownership as a topic of
philosophical inquiry. | contend that the Dayabhaga’s theory of death as a cause of
ownership became a ubiquitous feature of the theories of ownership of Raghunatha
Siromani, Ramabhadra Sarvabhauma (Bengal, late 16th - early 17th Century),
Jayarama Nyayapficanana (Bengal/Benares, 17th Century) and Gadadhara
Bhattacarya’s (mid 17th Century). Moreover, Jimutavahana, the Dayabhaga and

Dayabhaga-commentarial arguments appear in the writings of these logicians:
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Figure 2: The Gauda Scale of Navya-Nyaya Texts

(Name & Location) (Treatise) (Theory of Svatva)

Ramabhadra | Dayabhagavivrti svamyam atmanistham. dhananistham
(Navadvipa, 1510-1570) tanniripakatvam svatvam.
Acyutacakravartin Dayabhagasiddhanta- svatvam padarthantaram.

(Navadvipa, 1510-1570) kumudacandrika yathestaviniyojyatvena $astragamyatvam.

svatvatva akhandopadhivisesah.

Srinathacaryacudamani Dayatipannt svatvam yathestaviniyojyatvena

(Navadvipa, 1475-1525) Sastragamyatvarapam.

Raghunathasiromani Padarthatattvaniripana/ svatvam api padarthantaram.

(Navadvipa, 1460-1540) tac ca pratigrahopadana-
krayapitradimaranair janyate danadibhis ca
nasyate.

1514: Emergence of Navadvipa (Raghunatha Siromani Founds ‘Chair in Nyaya)

Bhagtratha Thakkura NyayalTlavatiprakasavivrti krayadidhvamsah svatvam

(Mithila, 15th-16th Centuries) krayadisamanakalinavirodhyupaya-
pratiyogikayavadanadisamsargabhava -
sahityam

Vacaspatimisra Il Nyayatattvaloka sastr[a]viruddhaviniyogaprayojakibhita-

(Mithila, 1425-1480) krayadipragabhavavirodhitvarapam
yathestaviniyogayogyatvam svatvam.

Vardhamana Upadhyaya Nyayaltlavatiprakasa Sastraviruddhatadupayavisayatvaripam

(Mithila, 14th Century) yathestaviniyogayogyatvam svatvam.

Acyuta’s explanation of birth as a coefficient cause of ownership and
Raghunandana’s principle of factum valet are incorporated into the Gauda Navya-
scale of Navya-Nyaya texts and are carried to Benares through mobile networks of

Naiyayikas in the seventeenth century.
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This section argues, pace Kroll, that Raghunatha, Ramabhadra
Sarvabhauma, Jayarama and Gadadhara Bhattacarya imply that the concept of
svatva is dependent on Dharmasastra. These Naiyayikas explicitly state that death
and the like is the cause of ownership on the part of relatives, employ examples from
the Dayabhaga and, to the extent that they posit ownership as metaphysically
independent of Dharmasastra, they rely on the Dharmasastra (and its accepted
means of acquiring ownership) as the source of valid knowledge of ownership.
Consequently, it would be extremely difficult, logically speaking, to accept
Raghunatha’s theory of ownership as a padartha brought into existence through
$astrically recognized means of acquisition and retain Vijianesvara and
Salikanatha’s legal theory of ownership by birth as a secularly recognized means of
acquisition.

2.C.1: Uparamasvatva in Post-Raghunatha Navya-Nyaya

Raghunatha’s Padarthatattvaniripana marks a sea-change in the Navya-
Nyaya approach to svatva as studied in Navadvipa: uparamasvatva becomes a
§astric means of acquiring ownership. The metaphysics of inheritance appears,
tangentially, as a minor concern in pre-Raghunatha (and pre-Dayabhaga) Navya-
Nyaya literature. For example, in the Nyayalilavatiprakasavivrti, Bhagiratha
assuages fears that a dead father’s ownership would continue to reside in his assets
and notes that:

his very death, which would motivate use on the part of his sons and other
relatives, would block the continuation of his svatva.123

Vacaspatimisra advocates a similar position in the Nyayatattvaloka - that the death

of a father, interposed on the continuum of his former means of acquisition does not

123 Kroll, “A Logical Approach to Law,” 92, fn 91; Nyayalilavatiprakasavivrti: maranasyaiva
putradiviniyogaprayojakasya vyavadhayakatvad.
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motivate sastric use - but these two comments are the extent of pre-Raghunatha
discussions of uparamasvatva.124

Kroll comments that Raghunatha, in postulating the padartha of svatva,
“appears to make the tacit concession that people know where and when svatva
exists through legal texts, and that their cognition of svatva is shaped by the legal
world in which they live.”125 Raghunatha argues that “ownership is created by
acceptance, finding, purchase and the death of a father and the like and it is
destroyed through gift and the like.”126 Raghunatha’s implicit reasoning is subtle: to
the extent that ownership is limited to those means of acquisition mentioned in the
$astras (i.e. the sutras of Gautama or the smrti of Manu) inheritance (rktha, daya,
etc.) must be understood as the death of one’s relative. This is precisely
Jimatavahana’s opinion (as interpreted by Acyuta and Raghunandana). In the
Nyayalilavatiprakasadidhiti, Raghunatha gives an account of the moving parts of
this theory of inheritance: “[a] the death of a father, or [b] the destruction of his svatva
produced by his death, occurring in either [b] the things that were his or [a] that are
the substratum of that svatva that was destroyed with him, produces his sons’
svatva.”27 Raghunatha does not cite the Dayabhaga nor does he name
Jimatavahana explicitly, but his comments imply an awareness of and enthusiasm
for the theory of uparamasvatva that Jimutavahana’s commentators were in the

process of making a hallmark of Gauda Navya-Nyaya.

124 |bid., 64-5, fn 44; Nyayatattvaloka: krayader maranavyavadhapitasya
$astrTyaviniyogaprayojakatvabhavad vikritavad asvatvat.

125 |bid., 103, fn 118: pramanam ca tatra parasvam nadadTttetyadikam $astram eva.

126 |bid., 103, fn 118: tac ca pratigrahopadanakrayapitradimaranair janyate danadibhis ca nasyate.

127 |bid., 116, fn 140; NyayalTlavatiprakasadidhiti: (A) pitradimaranam (B) tajjanyasvatvavinaso va (A)
svanasyasvatvasraye (B) svasraye va putradeh svatvajanakam. Kroll appears to miss the chiastic
structure of this sentence.



151

Ramabhadra Sarvabhauma, another Navadvipan Navya-Naiyayika, rejects
Raghunatha’s theory of svatva as a padartha (in favor of a syncopated pair of
qualified absences), but he retains the theory of ownership as $astrically determined
and of death as a $astric means of acquisition.128 |In the
Padarthatattvavivecanaprakasa, Ramabhadra writes that:

because death consists of the ultimate conclusion, death itself, in some cases,

when qualified by the prior absence of sale and the like on the part of the
heirs, or the conclusion of the instant that constitutes the substratum of death,
so qualified, can be said to constitute svatva.12?

Jayarama and Gadadhara, two later Bengal-trained logicians, give similar
views about uparamasvatva.'30 Although, as we shall see, Raghunatha and his later
interlocutors would disagree with various opinions of Jimatavahana about the details
of uparamasvatva (alienability of undivided shares, the nature of post-parental and
pre-partition ownership), they all defend the broad thesis of the Dayabhaga:
ownership is limited to the Sastra and sons acquire ownership in a paternal estate
only after the death (or legal death) of the previous owner.

2.C.2: Two Theories from the Dayabhaga in Navya-Nyaya Literature

Jayarama and Gadadhara defend two related positions from the Dayabhaga
(and its attendant commentaries): 1) birth as a coefficient cause of ownership; and 2)
the principle of factum valet (by which a father can dispose of immovable assets
without his sons’ consent). The appearance of these positions in post-Raghunatha
Navya-Nyaya discussions of ownership suggests that the Dayabhaga and its

commentaries influenced and were influenced by contemporaneous Navya-Nyaya

theories of ownership.

128 For Ramabhadra’s biography, see lbid., 123.

129 |bid., 128, fn 162; Padarthatattvavivecanaprakasa: tatra maranasya ca dhvamsatmakataya
vikrayadipragabhavavisistam tad eva kvacit svatvam tadadhikaranaksanadhvamso va.

130 |bid., 152 & 205-6.
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2.C.2.1: The Mitaksara, In-Utero

In the Dayabhaga, Jimutavahana argues that “as for the Text: ‘In some cases
birth in and of itself,’ it describes the situation in stages: the son’s birth first brings
about the father-to-son relationship; the father’s death later brings about the son’s
proprietary right.”13' We saw, earlier, that Acyuta and Raghunandana reject this
‘Gautama’ quote as inauthentic.32 Acyuta, however, makes an argument that
appears to be unique in Dharmasastra: “to the extent that the statement of Gautama
written in the Mitaksara is authentic, it pertains to a son who is in-utero when his
father dies.”33 However, Acyuta rejects this interpretation by arguing - like
Raghunandana - that birth might be a coefficient cause of a son’s ownership
insomuch as it allows a son - and no other relative - to inherit after the death of his
father.134

Gadadhara, however, clearly read Acyuta’s commentary. In an elaborate
discussion of inheritance he argues that:

Gautama is quoted in the Mitaksara as saying, ‘One obtains ownership of

wealth by birth.” That dictum of Gautama, logicians (pramanika-s) are alleged

to have argued, applies to specific instances, such as where a son is still in the

womb when his father dies, and means that such a son can acquire wealth —

e.g., paternal assets — through birth alone.135

Kroll notes that Gadadhara refers to Vijianesvara, the Mitaksara and the
Dayabhaga in other places in the Vadavaridhi, but he does not realize that

Gadadhara’s interpretation of the Mitaksara is taken from Dayabhaga - as mediated

by Acyuta. Gadadhara defends Jimutavahana'’s theory of uparamasvatva, so it

131 Rocher, “JTmatavahana’s Dayabhaga,” 59 & 252: kvacij janmaiveti ca janmanibandhanatvat
pitaputrasambandhasya pitrmaranasya ca svatvakaranatvat paramparaya varnanam.

132 See notes 99 & 105.

133 See note 115.

134 See note 115.

135 Kroll, “A Logical Approach to Law,” 229, fn 81: ata evotpat(t)yaivartha()svamitva(m) labhata iti
mitaksarayam gotamah yasmin garbhasthe pita mrtas tasyaiva tadvisayatvat ata eva ca kvacij
janmaivarjanam tatha pi(trya)dhanam iti pravadanti pramanikah.
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comes as no surprise that he would have been influenced by Dayabhaga
commentators and that he would label Acyuta a logician (pramanika).
2.C.2.2: Factum Valet, Validated

One of the most famous statements in the Dayabhaga occurs in a discussion
of a partition initiated by a father during his lifetime (2.20-34). Several smrti verses
appear to prohibit a father (or indeed, joint or divided male landowners) from
alienating ancestral, immovable assets without the consent of their agnatic relatives.
Jimatavahana argues that - based on the principle that ownership entails usability as
desired - in truth, sales of immovable (even ancestral) assets by fathers may be
immoral (adharmya) but not void.'3¢ The reason, says Jimutavahana, is that “no
deed once done can be changed even by a hundred Texts.”137 In effect,
Jimutavahana’s argument is limited to a defense of the logical implications of
uparamasvatva: if fathers alone are owners of assets (self acquired or ancestral)
during their legal lifetime, then it follows, logically, that the transactions that they
make with their property must be legally effective (even if they are inequitable). This
theory is often compared to the Roman Law maxim, “quod fieri non debuit factum
valet” (what ought not to have been done is valid when done).'38 In colonial Anglo-
Hindu law, factum valet, as applied to inequitable uses of property, became a
hallmark of the ‘Bengal School.’'3% One reason for this is that the principle became a
favorite topic for Dayabhaga commentators and Navya-Naiyayikas.

In his Dayabhagavyakhyana, Raghunandana addresses the obvious objection

to the principle of factum valet: if ownership is sastraikasamadhigamya, how could

136 Rocher, “JTmatavahana’s Dayabhaga,” 73-5 .

137 Ibid., 75 & 264: na tu danadyanispattih vacanasatenapi vastuno ‘nyathakaranasakteh.

138 | udo Rocher, “JTmatavahana’s Dayabhaga and the Maxim Factum Valet” in Studies in Hindu Law
and Dharmasastra, ed. Donald Davis (New York: Anthem Press, 2014): pp. 305-13, 309.

139 |bid., 309.
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an alienation of ancestral assets - in defiance of $astric restriction - be legally
effective? Raghunandana writes that “factum valet means that when a Brahmana is
killed, the absence of killing is enjoined by a specific sastric statement, namely, ‘do
not kill a Brahmana,’ but not that it (the killing) is not able to be done. Rather, it
informs us of sin.”140 An opponent points out, plausibly, that “killing is a secular act,
so it cannot be prevented (by the $astra), but because ownership is discernible from
the Sastra alone, how can (a sale, etc.) be accomplished when (that sale, etc.) is
prohibited?”141 Raghunandana, like Jimatavahana, appears to defend the validity of
a father’s sale or gift of ancestral, immovable assets based on a definition of
ownership as usability as desired.42

The principle of factum valet would in the following century become a major
point of contention between the followers of the Mitaksara (Kamalakarabhatta,
Sankarabhatta, etc.) and the Navya-Naiyayikas, so it comes as no surprise that one
of the defining features of post-Raghunatha Navya-Nyaya treatments of ownership is
an endorsement of the theory. Pre-Raghunatha Naiyayikas (and Raghunatha)
argued that because sabda (pramana) is the source of knowledge about ownership,
Vedic ($astric) prohibitions concerning a father’s alienation of ancestral immovable
assets without the consent of his sons would prevent said alienations from having
legal effect. Vardhamana argues that:

Although there may be ownership (in an asset), a prohibition on the use (of

that asset) as desired (is based on) the Veda. For this reason, Vyasa (author
of an eponymous smrti) recalls a restriction (based on the Veda) against such

140 Dayabhaga, ed., Bharatacandra Siromani, 67; Dayabhagavyakhyana on Dbh 2.29-31:
vacanasatenaptti, brahmanam na hanyad iti viSesavacanena brahmane hate hananabhavo dhriyate
na va tat kartum na $akyate. kim tarhi? pratyavayena jiapyata iti.

41 |bid., 67: nanu vadhasya laukikatvat tadanispattir asakya svatvasya vedaikavedyatvat katham
nisedhe tatsiddhir.

142 |bid., 68: vyavaharamatrasiddhau svatvasyasiddhih syat viniyogarhatvabhavat. Raghunandana
notes (page 67) that this logic applies to a partition made by a father: pitrkrtam iva.
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things as (a father’s) gifting, selling or mortgaging (of immovableassets)
without the consent of (his) sons.143

Jayarama, however, uses Jimutavahana’s reasoning to defend the validity of
a father’s gift of immovable, ancestral assets. In the Svatvanirdpana, Jayarama
argues that: “according to the author of the Dayabhaga, (with respect to a father’s
gift, etc. of all of his property) gift and the like occurs (is legally valid).”'44 Jayarama
also uses the Dayabhaga to frame the question of sales of hereditary property by
undivided heirs. He writes:
in truth, in JTmGtavahana’s opinion, because the casting of lots in the form of
small metal balls manifests svatva for heirs, even when [the estate] has not
yet actually been divided, a person has svatva only in his particular portion,
and not in those of his brothers... and, as a consequence, can give, sell, or
otherwise alienate only his particular portion of the ancestral [estate].45
Jayarama quotes neither Raghunandana nor Acyuta, but his comments give
credence to Acyuta's interpretation of DBh 2.27-32 as a rejoinder to Candesvara,
etc.’s opinions that fathers and undivided heirs may not alienate the entire estate or
their portion of the estate, respectively.'46 If Acyuta and Raghunandana’s
commentaries represent the moment when the Dayabhaga was read as a
Dharmasastra/Nyaya response to a Maithila Dharmasastra/Nyaya cluster of
opinions, then it is unsurprising that Jayarama, trained in Navadvipa by Ramabhadra
Sarvabhauma, would use Jimutavahana'’s opinions to reject a Maithila perspective

on the legal validity of properties in which one might have (Sastrically established)

legal ownership that is constrained by a pious, $astric restriction. At the very least,

148 My translation. For the text of the Nyayalilavatiprakasa, see Kroll, “A Logical Approach to Law,”
52-3, fn 23: ata eva svatve saty api yathestaviniyoganisedho ‘pi $abda eva... ity anena sutanam
asammatau danavikrayadinisedhah smaryyate. Kroll’s translation of this passage is not quite
accurate.

144 My translation. See ibid., 146, fn 16: dayabhagakrtas... jayata eva tatra danadi(.)

145 |bid., 146, fn 17: vastuto dayabhagakrnmate gudikapatadeh svatvavyafjakatvad avibhakte [‘]pi
svamse svasyaiva svatvam na tu bhratramtarasya svams$asyaiva danavikrayadikam(.)

146 Dayabhaga, ed., H. Chatterjee, 67; Kumudacandrika on Dbh 2.27-32 iti
candesvaradyanumoditam apakartum aha na ceti.



156

Jayarama’s comments demonstrate that by the 17th Century the Dayabhaga had
risen from an obscure Dharmasastric text to an authority for Bengali Navya-
Naiyayikas with an interest in legal questions.
2.D: Conclusion: Schools of Dharmasastra in Late Navya-Nyaya
In the Vadavaridhi, Gadadhara Bhattacarya frames a debate concerning the
specific proprietary rights of sons after the death of the father in terms of Maithila and
Gauda schools of thought. Gadadhara notes that:
Scholars from Mithila... are the proponents of a single, collective svatva being
first produced. According to them, after the death of a father or other relative,
in each and every asset a single svatva, dependent on all the heirs, is first
produced. Then, by partition, that collective svatva is destroyed, and other
Svatva-s, occurring exclusively in accordance with the heirs’ shares, are
produced... Jimutavahana, however, claims that... each heir acquires svatva
in the very portion that is determined to be his ultimately through the casting of
lots, or some other means.147
Kroll argues, correctly, that although Gadadhara mentions and rejects the
Mitaksara’s theory of ownership by birth, the “conflict is not between the so-called
Dayabhaga and Mitaksara schools of thought... [but between either] divergent views
on dharmasastra among Mithila-based and Bengali writers... [or more probably
between ] divergent views of naiyayika-s belonging to the Mithila-based and Bengali
schools of nyaya.”148lt is important not to miss the extent to which, at least in Bengal,
scholars of Nyaya and Dharmasastra lived in a shared institutional and intellectual
space. In truth, that shared institutional milieu served as a catalyst for a mutually

influential dialectic between Gauda Dharmasastrins who wrote commentaries on

Jimatavahana’s Dayabhaga and post-Raghunatha, Navadvipa Navya-Naiyayikas.

147 Kroll, “A Logical Approach to Law,” 240-9, fn 95 & 107; Vadavaridhi:

samudayikasvatvavadino maithilah pitradimaranottaram sarvesv eva pitradidhanesu
sarvvabhaginiripitam ekam svatvam prathamato jayate pascad vibhagena tatsamudayikasvatvam
vinasya yathafiSamatravrttisvatvantarany utpadyante... dayabhagakrtas tu
maranadijanyapitradisvatvanasat sarvvesv eva taddhanesu na sarvvabhaginam svatvotpattih kin tu

148 |bid., 272-3.
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To conclude, let us return to Colebrooke’s characterization of Jimatavahana
as “the founder” of the Bengal school of inheritance as the “author of the doctrine
which it has adopted.”'4® This chapter has focused less on the mysterious origins of
Jimitavahana and the Dayabhaga than on the circumstances of its adoption by
Bengali $astrins in the tols of Navadvipa. It is clear that the Dayabhaga became a
quintessentially Bengali text at the same time that Bengali pandits began to assert a
distinct ‘Gauda’ school of thought in Dharmasastra. The development of a Gauda
school of Dharmas$astra coincides with the emergence of Navadvipa as a center of
Navya-Nyaya and as a rival to Mithila.

A natural consequence of these dual developments is a connection between
the jurisprudence of Dayabhaga commentators such as Acyutacakravartin and
Raghunandana Bhattacarya and the theories of ownership of Navya-Naiyayikas
such as Raghunathasiromani, Ramabhadra Sarvabhauma and Jayarama. The most
notable feature of Dayabhaga commentarial literature is the elaborate use of Navya-
Nyaya terminology in support of Jimatavahana’s sometimes counter-intuitive
interpretations of smrti - for example, the derivation of daya from vda - and the
articulation of various Navya-Nyaya-derived concepts of ownership (as a padartha,
or svaminiripakatva).

Of course, to say that Bengali Dharmasastrins and Navya-Naiyayikas shared
a cluster of concepts and opinions on the issues of ownership and inheritance is not
the same as proving the existence of a ‘Bengal School’ of Dharmasastra. Unlike the
medieval Mitaksara ‘school’ - in which a discernible Dharmasastra/MTmamsa nexus
developed in the wake of Vijianesvara - the Dayabhaga school was tied to specific

educational institutions and specific disciple/son/student/rival modes of transmission.

149 H T. Colebrooke, Two Treatises, V.
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Moreover, the regional specificity of interest in the Dayabhaga was linked to the
efforts of Navadvipa logicians and Dharmasastrins to fashion a comprehensive,
internally consistent, ‘Gauda’ body of legal and philosophical literature. This body of
literature - a scale of texts - served as a rejoinder to the works of Vacaspati Il and
other famous Mathila authors and reinforced Navadvipan pandits’ efforts to establish
the reputation of their emerging academic institutions.

The Mitaksara and its theory of janmasvatva occupied an important place in
the early literature of the Bengal school as an intellectual whipping boy. Srinatha and
Ramabhadra were keen to reject janmasvatva and Raghunandana and Acyuta went
so far as to quote the Mitaksara by name before rejecting its arguments. The Bengali
Dharmasastrins, probably influenced by the Navya-Nyaya theory of ownership as
epistemically dependent on $astra, rejected janmasvatva and went to great lengths
to defend uparamasvatva in their technical philosophical idiom, but their polemic
appears to have been directed more at Mithila than at Vijhanesvara. That is to say,
the founding of the Bengal school had Mithila as its target. The Mitaksara was
‘collateral damage.’ In the following chapter we shall see that Jayarama, Gadadhara
and other Navadvipa-trained Naiyayikas brought the arguments and texts of the
Bengali school to Benares, where they were encountered by Maharastrian

Mtmamsakas - for whom uparamasvatva was an anathema.
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Chapter 3: The Bhatta School of Benares
VaranasTt, 1657.

Seventy-seven learned Brahmana scholars, pandits from Varanast’s most
illustrious priestly families, gathered in the southern pavilion of the Kasivisvesvara
temple. The scholars, speaking as joint representatives of India’s five southern
(Dravida) and eastern (Gauda) lineages, issued a letter of judgement (nirnayapatra)
declaring the Devarsis, a marginalized clan of Maharastrian Brahmanas, to be fully-
fledged Brahmanas worthy of respect and of ritual purity.'50 This adjudicative
assembly (Brahmanasabha) evokes an image of a resplendent, if ephemeral,
moment when the holiest temple in India’s most sacred city hosted a pan-Indian
community of scholars whose piety and orthodoxy was matched only by their
learning and authority. By 1669, the Kasivisvesvara temple lay in ruins, many
scholars had ventured to other cities and Varanast’s golden age of Sanskrit learning
had faded.151

The 1657 letter of judgement’s pretenses of a unified body of southern and
eastern pandits belie the contentious, competitive scholarly milieu of early modern
Varanast: a ‘university town’ in which families of scholars endeavored to embody
orthodox religiosity and to win patronage by debating the intricacies of traditional
Sanskrit jurisprudence (Dharmasastra), scriptural hermeneutics (MTmamsa), and

other $astric disciplines with their rivals. It was, as evocatively described by Madhav

150 Rosalind O’Hanlon, “Letters Home: Banaras Pandits and the Maratha Regions in Early Modern
India,” Modern Asian Studies, 44:2, (2010): pp. 201-240, 229-234.

151 For the destruction of the Kasivisvesvara temple, see Richard Eaton, “Temple Desecration and
Indo-Muslim States,” Journal of Islamic Studies, 11:3, (2000): 283-319. For the decline of VaranasT’s
pandit community, see Rosalind O’Hanlon, “Speaking from Siva’s Temple: Banaras Scholar
Households and the Brahman ‘Ecumene’ of Mughal India,” South Asian History and Culture, 2:2,
(2011): pp. 253-277, 267.
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Deshpande, a “cheek to jowl” environment in which claims of solidarity were checked
by regional and disciplinary divisions.52

This chapter examines a Dharmasastric debate that divided two of the most
famous pandits from the 1657 Varanast assembly - Gagabhatta (1600-1685) and
Jayarama Nyayapafcanana (active 17th Century) - across regional and disciplinary
lines: the intertwined problems of inheritance (daya) and ownership (svatva). In the
previous two chapters | charted two divergent trends in classical Sanskrit
jurisprudence. The first trend, beginning with Vijianesvara’s 11-12th century
Mitaksara, saw the development of a school of legal thought in which the male
members of extended families held assets in joint, coparcenary trusts
(apratibandhadaya). Vijfianesvara’s school of thought, which runs against the grain
of a literal reading of Dharmasastra texts, required two interpolations: a theory of
birth as a cause of ownership on the part of sons and grandsons (janmasvatva) and
a related theory of ownership as a secular phenomenon - whose means of
production were not limited to those mentioned explicitly in Dharmasastra.
Prabhakara-MTmamsa texts such as Salikanatha’s Rjuvimalapaficika and
Bhavanatha’s Mimamsanayaviveka functioned as philosophical touchstones for
Vijhanesvara and the followers of the Mitaksara school of jurisprudence.

The second trend, beginning with the founding of the ‘University’ of
Navadvipa in Bengal in the early sixteenth century, led to the emergence of a school
of legal thought in which a family’s patriarch exercised sole and (virtually) unlimited
control over joint family assets. Sons and grandsons acquired ownership in ancestral

assets only on the death (legal or biological) of the family patriarch (uparamasvatva).

152 Madhav Deshpande, “Disagreement without disrespect’: transitions in a lineage from Bhattoji to
Nagesa,” South Asian History and Culture, 6:1 (2015): pp. 32-49, 33.
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Followers of this school, which developed via a commentarial tradition on the
Dayabhaga of Jimatavahana (date unknown; 12th-15th centuries), defended a
theory that ownership was a non-secular, $astric matter. In contrast to the Mitaksara
school, the followers of the Dayabhaga school followed a Navya-Nyaya (new logic)
philosophical tradition that had developed in Navadvipa in tandem with the
Dayabhaga commentarial tradition. Moreover, these commentators linked their
theory of uparamasvatva with a series of other legal opinions into a comprehensive
Bengali (Gauda) scale of Dharmasastra texts. Until the early seventeenth century,
followers of these two schools of thought were not in contact (or in conflict); largely
because the Dayabhaga and Navya-Nyaya were virtually unknown outside of
eastern India. By the early 16th century, the migration of Bengali scholars to
Varanasrt introduced pandits from northern and southern India to a new,
sophisticated jurisprudence that contradicted and competed with the tenets of the
Mitaksara school. A vigorous, often acrimonious debate - which gave birth to two
distinct, regionally specific schools of Hindu law - followed.

This chapter examines the reception of Dayabhaga jurisprudence and Navya-
Nyaya theories of ownership in the Dharmasastra and Mimamsa writings of the
Bhatta family of Maharastrian Desastha Brahmanas who led the southern community
of pandits in Varanast between the sixteenth and seventeenth centuries.
Contemporary scholarship acknowledges the Bhattas’ wide influence on

Dharmasastra, Mimamsa Vedanta, Vyakarana, and Bhakti in sixteenth and
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seventeenth century Varanasi.153 The Bhattas are known most for their MTmamsa
writings’ heavy use of Navya-Nyaya terminology and for their participation in many of
the Brahmana assemblies (Brahmanasabhas) that met in Varanasrt in the sixteenth
and seventeenth centuries.’® | argue that these two factors are intertwined
inexorably: the Bhattas’ legacy as the acme of southern Brahmanism can be
attributed to their vigorous defense of traditional Dharmasastra from a rival Bengali
school of law. They accomplished this in three ways. First, the Bhattas crafted a
comprehensive scale of Dharmasastra texts that weighed and that rejected the
opinions of prominent eastern and Bengali Dharmasastrins such as Vacaspatimisra
Il (actually a Maithila author), Salapani Upadhyaya, Raghunandana Bhattacarya and
SrTnéthécéryacUdémani (on subjects as diverse as festivals, meat-eating, and the
legal validity of irreligious transactions) and that contrasted the views of these
Bengalis with those of southerners. Second, with regard to inheritance specifically,
the Bhattas defended the Mitaksara school’s theory of janmasvatva and its attendant
legal implications from the objections of Bengali Dharmagastrins. Finally, the

Bhattas, in their Mimamsa writings, adopted Navya-Nyaya techniques to advocate a

153 For a general overview of the Bhattas and their works, see Sheldon Pollock, “New Intellectuals in
Seventeenth Century India.” The Indian Economic and Social History Review 38, no. 1 (2001): 1-31.
For Dharmasastra, see Ananya Vajpeyi, “Stidradharma and the legal treatments of caste,” in Timothy
Lubin, Donald Davis, and Jayanth Krishnan Eds., Hinduism and Law: An Introduction, (Cambridge,
2010): 154-166; Rosalind O’Hanlon, Gergely Hidas and Csaba Kiss, “Discourses of caste over the
longue durée: GopTnatha and social classification in India, ca. 1400— 1900,” South Asian History and
Culture, 6:1, (2015): 102-129; Madhav M. Deshpande, “Ksatriyas in the Kali Age? Gagabhatta & His
Opponents,” Indo-Iranian Journal, 53 (2010): 95-120; and Theodore Benke, “The Sudracarasiromani
of Krsna Sesa: A 16th Century Manual of Dharma for Sudras” (PhD Dissertation, University of
Pennsylvania, 2010). For Vedanta, see Christopher Minkowski, “Advaita Vedanta in Early Modern
History,” in Religious Cultures in Early Modern India: New Perspectives, ed. Rosalind O’Hanlon and
David Washbrook. Special Volume of South Asian History and Culture 2.2 (2011): 205-31.

154 For the Bhattas’ Mimamsa, see Lawrence McCrea, “Playing with the System: Fragmentation and
Individualization in Late Pre-Colonial MTmamsa,” Journal of Indian Philosophy, 36, (2008): 575-585;
Lawrence McCrea, “Novelty of Style and Novelty of Substance in Seventeenth Century MTmamsa,”
Journal of Indian Philosophy 30.5 (2002): 481-494; and Bogdan Diaconescu, “On the New Ways of
the Late Vedic Hermeneutics: Mimamsa and Navya-Nyaya,” Asiatische Studien: Zeitschrift der
Schweizerischen Asiengesellschaft, LXVI, (2012): 261-307. For their role as southern Brahmanas,
see O’Hanlon, “Speaking from Shiva’s Temple,” 261-2.



163

theory of ownership as a secularly created causal capacity ($akti) in contrast to
Bengali theories of ownership as a sastrically determined conceptual category
(padartha) or as a qualified absence (viSistabhava). | argue that the Bhattas’
philosophical arguments concerning the metaphysics of ownership were linked to
their jurisprudential arguments concerning the theory of patrilineal coparcenary
trusts. Both of these positions, in turn, were implicated in the broader attempt by the
Bhattas to frame their $§astric writings as a facet of their identity as exemplary
southern Brahmanas.

The chapter makes three interventions with regard to my broader thesis
concerning Henry Colebrooke’s colonial-era formulation of schools of Hindu law (in
which the Dayabhaga and the Mitaksara served as the founding texts of eastern and
southern India): a) that the Varanast Bhattas’ Dharmasastra writings mark the
juncture at which the Mitaksara was identified with a distinct geographical region of
India (albeit in a schematized fashion); b) that the Bhattas’ defense of the Mitaksara
against the Dayabhaga was part of a broader encounter with Bengali Navya-Nyaya
and Dharmasastra; and c) that the Bhattas’ interventions in caste-politics in early
modern Maharastra contributed to the Bhattas’ Dharmasastra texts’ enduring
popularity in the Maratha state.'35 In short, | argue that although the Mitaksara, and
its MTmamsa-inflected theory of ownership by birth, served as the central text in an
influential school of Dharmasastric thought from the medieval period, the challenge
of the Dayabhaga, and its Navya-Nyaya-inflected theory of ownership, precipitated a
southern/eastern Dharmasastric schism that gave rise to Colebrooke’s theory of

schools of Hindu law. Colebrooke noted the “considerable weight” of “eminent

155 For Colebrooke’s formulation of schools of law, see Ludo Rocher, “Schools of Hindu Law,” in
Donald Davis, Edited, Studies in Hindu Law and Dharmasastra. New York: Anthem Press, 2014
119-141.
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writers” such as “Camalacara [sic] at Benares” and “the Maydc’ha [sic] [of
NTtlakanthabhatta] among the Marahattas” and characterized these authors’ defense

of the Mitaksara as a school of thought opposed to the Dayabhaga.’*6 He also noted

Figure 1: Patrilineal Family Tree of Selected Bhattas

Ramesvarabhatta
(Late 15th - Mid 16th
Cent.)
Narayanabhatta
(1514-1570)
Ramakrsnabhatta Sankarabhatta
(C. 1550-1600) (1550-1620)
Kamalakarabhatta Dinakarabhatta NTlakanthabhatta
(Active 1610-1640) (Active 1625) (Active 1610-1645)
Anantabhatta Gagabhatta Bhanubhatta
(Active 1641) (Alias Visvesvara) (Late 17th- Early
(1600-1685) 18th Cent.)

156 H.T. Colebrooke, Two Treatises on the Hindu Law of Inheritance, (Calcutta: Hindoostanee Press,
1810), iv.
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that the difference in legal opinion between the Mitaksara school and the Dayabhaga
school could be attributed to the relative prevalence of Mimamsa and Navya-Nyaya
in southern and in eastern India respectively.'57 The recent hostility which
Colebrooke’s analysis has aroused warrants closer investigation.

| trace the Dharmasastra and MTmamsa works of the Varanast Bhattas over
four generations: Narayanabhatta (1513-1570), Sankarabhatta (1550-1620),
Ramakrsnabhatta (1550-1600), Kamalakarabhatta (active 1610-1640),
NTtlakanthabhatta (active 1610-1645), Gagabhatta (1600-1685) and Bhanubhatta
(16th-17th centuries).1%8 Figure 1, below, shows the family tree of the Bhattas whose
work | analyze.'59 The chapter is divided into three sections, each of which explores
a facet of the Bhattas’ identity as paradigmatic southern Brahmana Mimasakas and
their rivalry with Bengali Naiyayikas. The first section examines the pandits of the
Kasividvesvara temple and their role as arbiters of caste in India’s pan-Indian
“Brahman ecumene.”160 The Bhattas, in traveling to royal courts for $astric debates,
in leading Brahmanasabhas at the Kasivisvesvara temple and in raising the caste
status of Shivaji at the Maratha court positioned themselves and their Dharmasastric

writings as the authoritative custodians of pious, southern conduct (Sistacara).

157 Sir Thomas Strange, Elements of Hindu Law: Referable to British Judicature in India Vol. 1.,
(London: Payne and Foss, 1825), 314.

158 For Bhattas Narayana, Kamalakara, and Nilakantha, see P.V. Kane, Kane, A History of
Dharmasastra, Vol. 1. Part 2. 2nd Edition (Poona: Bhandarkar Oriental Research Institute, 1975),
903-7, 925-37, & 937-941 respectively. For the family in general, see James Benson,
“Samkarabhatta’s Family Chronicle: The Gadhivamsavarnana,” in Axel Michaels (ed.), The Pandit:
Traditional Scholarship in India (Delhi: Manohar Publishers, 2001): 105-118 and Haraprasad Shastri,
“Dakshini Pandits at Benares,” Indian Antiquary, 41, (1912): 7-13.

159 For a complete Bhatta family tree, see Sankarabhatta, Dharma-Dwaita-Nirnaya: or Dharmic
Alternatives Solved, ed. J.R. Gharpure (Bombay: Office of the Collection of Hindu Law Texts, 1943),
3.

160 For the Brahmana Ecumene, see O’Hanlon, “Speaking from Shiva’s Temple,” 254.
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In this second section | explore the Bhattas as an extended “scholar
household” and attend to the “scholarly habitus” revealed in their textual corpus.161 |
examine their works’ colophons, overlap of topics and parallel passages, mutual
references, attacks on Bengalis, and argumentative consistencies. | argue for a
sociological model of knowledge in which the Bhattas’ individual intellectual
contributions are delimited by a larger family unit, with its broad consistency in
Mtmamsa methodology, in Dharmasastric jurisprudence and in anti-Bengali polemic.

The third section takes up the twin topics of ownership and inheritance,
particularly in relation to the challenge presented by the Dayabhaga school and
Navya-Nyaya philosophy. | explore the intricacies and intersections of several
Bhattas’ MTmamsa and Dharmasastra works that discuss ownership and inheritance.
| focus on Kamalakarabhatta’s Vivadatandava and Mimamsakutahala and | argue
that Kamalakara’s philosophical arguments against a Navya-Nyaya theory of
ownership in the Mimamsakutahala dovetail with his arguments against
Jimatavahana, Raghunandana and Salapani’s Bengali model of inheritance in the
Vivadatandava. | examine the works of Kamalakara'’s father, Ramakrsnabhatta, and
Gagabhatta, and illuminate a shared theory of ownership - argued against a Bengali-
Navya-Nyaya theory of ownership - underlying their models of inheritance.
Kamalakara’s contribution on svatva is thus highly suggestive of a moment in Indian
intellectual history in which the well-known MTmamsa-Dharmasastra nexus was
complicated by a rival Nyaya-Dharmasastra nexus. In the previous chapter we saw
that the followers of Jimitavahana’s Dayabhaga defended a Navya-Nyaya based

theory of ownership as a padartha, that is produced by those methods of acquisition

161 Christopher Minkowski, Rosalind O’Hanlon & Anand Venkatkrishnan, “Social history in the study of
Indian intellectual cultures?” South Asian History and Culture, 6:1, (2015): 1-9, p. 3.
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that are recognized by the $astra. In the following chapter we shall see that the
Bhattas’ defense of the Mitaksara as part of a broader southern/eastern, Mimamsa/
Navya-Nyaya debate led directly to H.T. Colebrooke’s formulation of Mitaksara and
Dayabhaga schools of law in 1810.

3.A: The Bhattas, a Social History

In this section | take up the social history of the Bhatta family. Drawing on
contemporary micro-histories of Brahmana politics of early modern South Asia, |
trace the rise of the Bhatta family from relative obscurity to the pinnacle of
Varanas1’s Brahmana immigrant community and to the royal court of ShivajT Bhonsle
(1674-1680). First, | set the stage by outlining the changes and challenges of the
early modern Brahmana ‘ecumene’ of Mughal North India and its reliance on a
division of Brahmanas into five southern and five eastern groupings. Second, |
analyze the increasing importance of the Bhattas in three areas of activity between
1500 and 1700 A.D: a) Sastric disputations at various royal courts, particularly in the
house of Raja Todar Mal in Delhi (=1560-1580); b) the Brahmanasabhas that
assembled in the Kas1visvesdvara temple (=1580’s-1669); and c) direct involvement
in the Maratha polity in such matters as the coronation of Sivaji and the adjudication
of caste-rights (1674). The thrust of my argument is that the Bhattas became the
superlatively orthodox Brahmanas of Maharastra through their long-term
participation (as ‘southerners’) in a pan-Indian encounter between Brahmanas who
adhered to a ‘five southern’ (pafica Dravida) and ‘five eastern’ (pafica Gauda)
classificatory scheme.162 With regard to my broader thesis, | argue that the Bhatta

family’s strong identification with a specific region - Maharastra - in contrast to

162 For this scheme, see Madhava Deshpande, “Panca Gauda Panca Dravida: Contested Borders of
a Traditional Classification,” in Anantam Sastram: Indological and Linguistic Studies in Honour of
Bertil Tikkanen, ed. Klaus Karttunen (Helsinki: Finish Oriental Society, 2010): pp. 29-58.



168

another region - Bengal - played a crucial role in the identification of their
jurisprudential school as quintessentially Maharastrian.
3.A.1: Early Modernity and the Brahmana Ecumene

The Bhatta family’s rise to prominence in the social politics of the early
modern Brahmana ecumene combined two trends: an increasing attachment to royal
patronage, from Delhi and from Maharastra; and a concomitant effort to promote the
family’s ‘brand’ of southern Brahmanism against a rival, eastern (Bengali) brand.
One of the central questions of ‘Sanskrit Knowledge Systems on the Eve of
Colonialism’, an ongoing project of contemporary scholars of Indian intellectual and
social history, is the extent to which pre-colonial India experienced a modernity
analogous to that of the West.163 For many, the distinguishing feature of early
modernity in South Asia is a “connectedness” between various areas of the
subcontinent and the networks of royal patronage and $astric knowledge production
that accompanied it.164 Rosalind O’Hanlon, drawing from the work of Christopher
Bayly, argues that Mughal India’s Brahmana ‘ecumene’ was characterized by
intense, pan-Indian competition for the patronage of royal and imperial courts.165
Patronage took many forms, including rewards for victory in public disputations,

commissioning Sanskrit treatises, founding Mathas (pedagogical foundations), or

163 For a general account of early modernity, see John Richards, “Early Modern India and World
History,” Journal of World History 8.2 (1997): 198-203. For contrasting perspectives on the issue, see
Sheldon Pollock, “Pretextures of Time,” History and Theory 46, no. 3 (October 2007): 336—383; and
The Ends of Man at the End of Premodernity (Amsterdam, 2005), and Parimal Patil, “The Historical
Rhythms of the Nyaya-Vaisesika Knowledge-System,” in Periodization and Historiography of Indian
Philosophy, ed. Eli Franco (Wien: Sammlung de Nobili, Institut fir Stidasien-, Tibet- und
Buddhismuskunde der Universitat Wien, 2009): 91-126; and Dipesh Chakrabarty, “The Muddle of
Modernity,” American Historical Review 116.3 (2011): 663-675.

164 See O’Hanlon, “Letters Home,” 201. Cf. Sanjay Subrahmanyam, “Connected Histories: Notes
Towards a Reconfiguration of Early Modern Eurasia,” Modern Asian Studies, 31.3 (1997): 735—-762.
165 O’Hanlon “Speaking from Shiva’s Temple,” 254.
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granting the income from lands.166 Varanast was ideally situated to benefit from this
early modern pan-Indian connectivity:

The consolidation from the early sixteenth century of successor states to the

Bahmani and Vijayanagar kingdoms meant a proliferation of large and
smaller courtly centres in southern and central India with patronage to offer.
In the north, the decade of the 1570s saw the consolidation of Akbar’s state
and the emergence of an expansive new Mughal cultural strategy, drawing in
the ambitious and talented from different regional and religious traditions and
promoting exchange between them. Set between these northern and
southern networks, Banaras seems to have attracted a new wave of
intellectual specialists in the sixteenth and seventeenth centuries.6”

The “critical mass” of Sanskrit scholars who came to Varanast and royal
courts in search of patronage resulted in an incredible heterogeneity: Brahmanas
from all over India, with diverging philosophical methodologies, ritual practices,
religious commitments and vernacular languages, who had interacted with each
other in only limited ways, found themselves, suddenly and acutely, in contact,
communication and competition.168 This cultural and intellectual heterogeneity had
two effects that influenced the Bhattas’ work decisively. First, “this competitive
landscape... impelled many into radical re-assessments of their own intellectual
traditions”, led to a “greater systematization of schools of thought” and contributed to
a “broadening of arenas for argument and the creation of new disciplinary protocols
for scholars to use within them.”169 Second, “at the center of this process lay a novel
system of classification”: the Pafica Gauda/Pafica Dravida scheme.70 O’Hanlon
notes that:

Until the early centuries of the second millennium, Brahman families across

the subcontinent identified themselves by their sakha, or branch of Vedic
learning, and their gotra, or exogamous patriliny. The new classification drew

166 |bid., 254-257.

167 O’Hanlon “Letters Home,” 202.

168 O’Hanlon, “Speaking from Shiva’s Temple,” 261.

169 Minkowski, et al, “Social History,” 6.

170 Rosalind O’Hanlon , “Contested Conjunctures: Brahman Communities and ‘Early Modernity’ in
India,” American Historical Review 118.3 (2013): pp. 765-787, 777.
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on the strengthening of regional identities, which in some cases was clearly

associated with particular vernacular languages. It placed all of India’s

Brahmans within one of ten great groupings, the five or panca gauda in

northern India and the five or panca dravida in the south.171

Madhav Deshpande has explored the pre-history of this classificatory
scheme, but for the Bhattas and other pandit families, it proved “useful in offering a
‘portable’ Brahman identity in an age when Brahmans increasingly traveled in search
of patronage and employment.”172 We shall see that in the mid-seventeenth century,
the “Brahman assemblies in Banaras”, dominated by the Bhattas, “invoked the
classification as a means of offering authoritative judgments in disputes about
identity and ritual entitlement brought to them from Brahmans in... [other] regions.”173
3.A.2: Enter the Bhattas

Unlike most of India’s famous pandit families, who “were, as is well known,
frequently averse to situating themselves in historical time and social space,” we
know a substantial amount about the Bhatta family, thanks to a combination of
copious manuscript colophons, family chronicles, letters of judgment (from
Varanasr), Maratha history and a substantial body of secondary scholarship from the
19th and 20th centuries.?74 In the early sixteenth century, before they ascended to
the apex of the Brahmanasabhas of Varanast Kasivisvesvara temple (indeed,
before the temple was even rebuilt), the Bhattas were merely one of many families of
itinerant scholars traveling India in search of patronage and power.175> They secured
this patronage and power by defeating their eastern rivals in public debates and in

rebuilding the Kasivisvesvara temple in Varanasi. According to the

Gadhivamsavarnana, a chronicle of the Bhatta family written by Sankarabhatta

71 |bid., 777.
172 |bid., 778.
173 |bid., 778.
174 Minkowski, et al, “Social History,” 2.
175 O’Hanlon, “Letters Home,” 217-220.
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(Narayanabhatta’s son), Ramesvara, the family’s patriarch, left his college (Matha) in
Paithan, Maharastra and traveled India (including a visit to Vijayanagar) in order to
teach grammar and Vedanta before settling in Varanast in the early sixteenth
century.76¢ There, Rames$vara gathered a coterie of students, many of whom would
obtain fame later as Vedantins, logicians and Mimamsakas (including Madhava
Sarasvatl and Mahesa Thakkura).177

The story of the Bhattas’ ascendency in the Brahmana ecumene of Mughal
India begins truly with Narayanabhatta, born in 1514 en route to Varanasi.'78
Narayanabhatta established the family’s reputation in two ways: 1) he participated
actively in inter-regional Brahmana disputes at various centers of power in the
Mughal realm; and 2) he convinced a local Muslim ruler (never named) to rebuild the
Kasivisvesvara Temple (destroyed during the previous century) that would later host
Varanasi’s Brahmana assemblies. We know relatively little about the latter event, but
the Gadhivamsavarnana goes into great detail about Narayanabhatta’s skill and
fame in defeating ‘eastern’ (Gauda) pandits in debates at royal courts in Orissa and
in Delhi.'7® In both cases, prominent individuals had hired Brahmanas from across
India to debate and to compile Dharmasastra anthologies and Narayanabhatta, at
least as Sankara tells it, triumphed in these debates. In Orissa, the Gajapati King

Prataparudra, the lord of Utkala, invited various pandits to debate Dharmasastric

176 See Benson, “Samkarabhatta’s Chronicle.”

77 |bid., 112.

178 |bid., 111.

179 References to the well-known legend of Narayanabhatta tend to be modern. See for example the
prastavika (introduction) to the printed edition of the Prayogaratna. Narayanabhatta, Prayogaratna.
(Bombay: Nirnayasagara Press, 1915). For an early modern reference, see Divakarbhatta’s
Danaharavalr in Indian Office Sanskrit Manuscripts Part Il, 547: Srirameg$varasaristnur abhavan
narayanakhyo mahan / yenakari avimukte suvidhina visve$varasthapana // cf Benson,
“Sankarabhatta’s Chronicle,” fn 19.
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law. 180 Sankarabhatta’s description of the debate attests to the competition and
contrast between southern and eastern pandits: “having debated with the easterners
for a continuous month, he led the noble southern school to victory.”'8! This passage
introduces a theme that distinguished the Bhatta family for the following century:
securing fame and patronage by defending a southern school of thought from an
eastern school of thought. Unfortunately, Sankarabhatta gives no information
concerning Narayanabhatta’s opponents in Orissa.

Sankarabhatta writes that soon afterwards, Narayanabhatta was invited to
the house of Todaramala, the Mughal Emperor Akbar’s finance minister, where he
triumphed, once again, in a Dharmasastric debate against his eastern rivals.82 This
time, Sankarabhatta states that these rival pandits hailed from Mithila and Bengal
and that they were headed by one Vidyanivasa.'83 Vidyanivasa Bhattacarya, a
nephew of Vasudeva Sarvabhauma (a founder of Navadvipan Navya-Nyaya), was a
prominent Bengali logician who enjoyed considerable financial support from the
Amber Rajputs and from the Mughal court.'8* This debate concerned the eating of

meat in the Kaliyuga, a practice endorsed ubiquitously and rejected vociferously by

180 Benson, “Sankarabhatta’s Chronicle” 112; O’Hanlon, “Letters Home,” 219-220. Cf. Chandrika
Panigrahi “Muktimandap Sabha of Brahmans, Puri,” in Nirmal Bose ed., Data on Caste in Orissa
(Calcutta: Anthropological Survey of India, 1960): pp. 179—192. For Prataparudra’s history, see Kane,
HDS 1.2., 869-879.

181 |bid., 112: pracyair vivadam anisam pravidhaya masam sridaksinatyamatam arjitatam ninaya.
182 For Raja Todarmal, see Kane, HDS 1.2, 907-914. Todarmal commissioned a Dharmasastra digest,
the Todarananda, to which Narayanabhatta likely contributed. For the Vyavahara section (that does
not, unfortunately, cover daya) see Vyavaharasaukhya, ed. Ludo Rocher (Florence: Societa Editrice
Fiorentina, 2016).

183 Benson, “Sankarabhatta’s Chronicle,” 113, fn 12: dilli$varakhilamahakaranadhikariritodarasya
samitau ca jigaya sarvan / vidyanivasamukhamaithilagaudavindiin sraddhe kalau
palanisedhavivada esah //

184 For Vidyanivasa, see Jonardon Ganeri, The Lost Age of Reason: Philosophy in Early Modern India
1450-1700 (Oxford: Oxford University Press, 2011), 75-79.
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eastern logicians and southern Mimamsakas respectively. 8> Narayanabhatta
devoted an entire treatise, the Kalisraddhemamsadanavicara, to defeating wicked
(Bengali) Brahmanas “whose tongues are eager for the taste of meat.”186

Of course, Narayanabhatta wrote numerous treatises on Mimamsa and
Dharmasastra and trained a variety of students (including his sons Ramakrsna and
Sahkara). The Gadhivamsavarnana reveals how the Bhatta family’s rise to
prominence in VaranasT can be associated with the two distinguishing features of the
early modern Brahmana ecumene that O’Hanlon describes eloquently: competition
for royal patronage and an increasing interest in regional systems of classification.
Vidyanivasa’s appearance as an opponent at the house of Raja Todarmal appears to
be the first encounter between a Bengali Navya-Naiyayika and a Maharastrian
Mimamsaka. Moreover, Narayanabhatta’s textual production appears to have been
influenced by considerations of regional rivalry: his polemical treatise on eating meat
evinces an awareness of Bengali customs and appears intent on repudiating them
for the sake of enhancing the prestige of southern Brahmanism’s emphasis on
vegetarianism.

Before turning to the social politics of the Brahmana assemblies of the
Kasivisvesvara temple, let us return to Narayanabhatta’s “involvement, probably

during the 1580s, in the rebuilding of Banaras’s great temple to Siva.”187

185 Vidyanivasa’s son, Visvanatha Nyayapaficanana (who signed a letter of judgement in Varanasr in
1657) wrote the Mamsatattvaviveka, a defense of eating meat in Sraddhas: Mamsatattvaviveka, ed.
Gopinatha Kaviraja (Benares: Vidyavilasa Press, 1927), 29: iti
mahamahopadhyayasrividyanivasabhattacaryatmajavisvanathasarmakrtah. For Bengali Naiyayikas
and Dharmasastrins’ longstanding defense of eating meat in Sraddhas, see Laugaksi Bhaskara’s
Tarkakaumudr, cited in Samuel Wright, “History in the Abstract: ‘Brahman-ness and the Discipline of
Nyaya in Seventeenth Century Varanasi,” Journal of Indian Philosophy 44.5 (2016): pp. 1041-1069.
186 Benson, “Sankarabhatta’s Chronicle,” 113: mamsarasaloluparasana. Cf A Descriptive Catalogue of
Sanskrit Manuscripts in the Library of the Calcutta Sanskrit College, Vol Il, No 462, p. 417.
Bhanubhatta has a similar rejection of meat eating in his Dvaitanirnayasiddhantasarigraha, ed.
Gopinath Kaviraja (Benares, Sarasvatt Bhavana No 75., 1937), pp. 117-119: tasmad yajfatirikte
sraddhav api kalau mamsam na bhoktavyam yajamanenapi na deyam iti dik.

187 O’Hanlon, “Letters Home,” 219.
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Narayanabhatta’s pilgrimage guide, the Tristhalisetu, contains a compilation “a
selection and arrangement of passages from the Kastkanda,” a fourteenth century
anthology praising the city of Varanast, that functioned, likely, as something of a
spiritual blueprint for the reconstructed Kasivisvesvara temple. O’Hanlon argues that
Narayanabhatta’s:

arrangement of passages from the Kasikhanda... seems deliberately to

emphasise the theme of ‘southern’-ness. The Mukti mandapam, associated

with the kinds of study that Brahmans in particular undertake, is the

‘southern’ mandapam, daksinamandape, just as many of the Brahmans who

now deliberated there were themselves ‘southerners.’188

Intriguingly, Narayanabhatta’s Tristhalisetu takes a polemical tone towards
easterners, particularly Vacaspatimisra Il (although not in a discussion of the
Kasivisvesvara temple).189 In short, the most prominent instances in which
Narayanabhatta sought to elevate the fortunes of southern Brahmanas -
Dharmasastric debates and the Kasividvesvara temple - were linked to textual
polemics against eastern rivals.
3.A.3: Speaking from Siva’s Temple

Between 1583 and 1669, the Kasividvesvara temple, reconstructed through
Narayanabhatta’s intervention, became the meeting-place for a series of Brahmana
assemblies (Brahmanasabhas) that issued letters of judgment (nirnayapatras)

regarding caste-oriented disputes in Maharastra. The Bhatta family and their

Dharmasastra texts played a prominent role in these assemblies. The letters of

188 |bid., 219. The Tristhalisetu’s description of the Muktimandapa of the Kasivisvesvara temple
(Anandasrama Press, 1915) mentions the southern pavilion twice (in sixteen verses), and
emphasizes the recitation of Dharmasastra in that pavilion.

189 See Richard Salomon, The Bridge to the Three Holy Cities: The Samanya-praghattaka of
Narayanabhatta’s Tristhalisetu, Critically Edited and Translated, (Delhi: Motilal Banarsidass, 1985):
xviii. Narayanabhatta’s Tristhalisetu repeatedly labels the views of Vacaspatimisra II's Tirthacintamani
as eastern ‘pracya’ and rejects them at length. Salomon concludes that “it seems therefore that there
was a rather strong rivalry between NB and his followers in Benares on the one hand, and Vacaspati
and his colleagues (including Ganesvara Misra) in Mithila on the other.”
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judgement are remarkable in that they attest to the Bhattas’ and other Varanast-
based Brahmanas’ interest in serving as authorities in pan-Indian disputes between
Brahmanas. The letters also reveal that southern Mimamsakas and eastern Navya-
Naiyayikas in VaranasT portrayed themselves as a unified body for the purposes of
lending authority to these letters of judgement, even if they also fought among
themselves about issues of diet, ritual and property. Analyzing four letters of
judgement, | advance two points: that the Varanast Brahmanasabhas provided a
vehicle through which the Bhattas and their texts came to exercise considerable
influence in Maharastra; and that this influence was predicated on the strategic
deployment of the five southern and five eastern classificatory scheme. With
reference to the classificatory scheme, O’Hanlon writes that:

Drawing on older universalizing geographies of Brahman identity in this new

Mughal context, they addressed their letters of judgement to Brahman

communities across the ‘gauda’ and ‘dravida’ regions of northern and

southern India and appealed explicitly to a ‘we’ of the pious and discerning,

the ‘good people’ of the Brahman Sista.90

The Bhattas and their texts’ authoritativeness exists in a productively
tautological relationship. The Bhattas claim to embody southern Brahmanical piety
because of the authority of their textual production. Conversely, the Bhattas’ texts
claim authority through their authors’ status as exemplary (Sista) southern
Brahmanas. Both aspects of their Brahmana piety - the textual and the habitual -
support the Bhattas’ role as arbiters of caste at the Kasivisvesvara assemblies. 91
Minkowski and O’Hanlon note that:

At one level, the contemporary discussion of these matters was set within

long-established parameters of Hindu judicial discourse. Here, both acara or
inherited and customary practice, and $astric textual models determined the

190 O’Hanlon, “Speaking from Shiva’s Temple,” 255.

191 For the ‘productive tautology’ between the $istacara of Dharmasastrins and the Dharmasastric
authority of §Tstacarins, see Donald Davis, “Dharma in Practice: Acara and Authority in Medieval
Dharmasastra,” Journal of Indian Philosophy 32 (2004): pp. 813-830, 818-19.
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dharma of a person or group. The two determinants were understood to be

mutually constitutive: the acara of good people was in conformity with their

dharma as set out in the Sastras, while the sastras affirmed that acara defined

in this way was a prime source for knowing a person’s dharma.92

The first nirnayapatra, issued in 1583, reveals that from their inception, the
Brahmanasabhas used the southern/eastern classificatory scheme and were
attended by Bengali Navya-Naiyayikas.'93 Two Devarukhe Brahmanas (a sub-class
of Brahmanas often looked down on by their regional peers) from the Konkana
region of Maharastra sought confirmation of fully fledged, “six karman” status as
Brahmanas from “Banaras’s whole assembly of Brahmans.”194 The list of signatories
to the letter of judgement does not include any of the Bhatta family, possibly because
the claimants were seeking redress from the abuses of Anantabhatta (no relation),
one of Rames$varabhatta”s students.!95 However, the list divides the signatories
according to northern and southern divisions of Brahmanas: “Sesa Krsnabhatta
pandit, head of the Maharastras, Gopibhatta, head of the Gurjaras, Vidyanivasa,
head of the Gaudas, Raghupati Upadhyaya, head of the Tailabhaktas” and so on.19
Sesakrsna, the head of the Maharastrians was a famous grammarian and
Dharmasastrin (with connections to the Bhatta family) and Vidyanivasa Bhattacarya
was Narayanabhatta’s principal Bengali rival from the disputation in Delhi. 97

By 1630, the Bhattas and their Dharmasastric texts appear for the first time in

letters of judgment. One feature of this moment - that O’Hanlon, Minkowski and

Deshpande relate without comment - is that the Bhattas’ participation coincides with

192 Christopher Minkowski and Rosalind O’Hanlon, “What Makes People Who They Are? Pandit
Networks and the Problem of Livelihoods in Early Modern Western India,” Indian Economic Social
History Review 45 (2008): 381-416, p. 385.

193 O’Hanlon, “Letters Home,” 220.

194 |bid., 221: samasta kastkara brahmana. For a succinct account of the karmans, see Wright,
“History in the Abstract,” 1044.

19 |bid., 222. The Gadhivamsavarnana lists an Anantabhatta as one of Ramesvara’s students (in the
1530’s).

19 |bid., 221.

197 For Sesakrsna, see Benke, “The Sudracarasiromani of Krsna Sesa.”
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the use of the southern/eastern classification as a way to label abnormal Brahmana
practices in Maharastra. In 1630, some Sarasvati Brahmanas living in Bombay
(though originally from the Konkana in Maharastra), who had attracted the ire of the
local Brahmanas, appealed to the Brahmanasabha of Varanast for confirmation of
their six-karman status.'98 The letter of judgement cites Kamalakarabhatta as an
authority and declares that the Sarasvatis “are part of the gauda category of
Brahmins, and to be honoured within their own caste.”’9 In 1631 the whole of
Varanast’s Dravida community gathered to issue a letter of judgement on behalf of a
Sarasvatt Brahmana who wished to head an important pedagogical foundation
(Matha) in Maharastra. It opens:

In the city of Visvesvara, the whole community of the excellent

Pancadravidas, that is to say, Dravidas, Andras, Karnatakas, Maharastras and

Gurjaras, these who live in the seven cities, send greetings to the

Pancadravidas and Pancagaudas who live in the region of the Sahyadri

mountains of the Daksina Desa.

The letter concludes that the Sarasvatis belong to the “eastern” (Gauda)
category of Brahmanas and that, consequently, their deplorable practices such as
eating fish are not impediments to Brahmana-hood.200 The letter is signed by
Kamalakarabhatta, his brother Laksmana and several members of the Sesa and
Dharmadhikara families - prominent Varanast Maharastrians.20" While the letter of
judgement, written by and directed to southern Brahmanas, ostensibly supports the
Sarasvatis’ claims to Brahmana-hood, it does so with an apparent pejorative

connotation: to the extent that the Sarasvatis - warts and all - are Brahmanas, they

are easterners. While subtle, this distinction suggests that as the embodiment of

198 O’Hanlon, “Letters Home,” 224-5.
199 |bid., 224.

200 |pid., 225-226.

201 |pid., 227.
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southern Brahmanism, the Bhattas could establish the boundaries of southernism,
even as they determined who was a Brahmana in a more general sense.

A letter of judgement from 1657, the last before the destruction of the
Kasividvesvara temple in 1669, reinforces the Dharmasabhas’ trend toward a
southern/Bhatta influence. In the letter, “all the families and castes of Maharastra,
Karnataka, the Konkan, the Tailanga region, and of the Dravida and other places”
agree that the Devarukhes (the maltreated Brahmanas from the 1583 letter) are
surely unimpeachable Brahmanas.202 The letter’s signatories include Gagabhatta
and NTlakanthabhatta and three Bengali logicians: Jayarama Nyayapaficanana,
Govinda Sarmin (Vidyanivasa Bhattacarya’s son) and Raghudeva Nyayalamkara.203
The Bengali Navya-Naiyayikas’ participation in the Brahmanasabha suggests that
Bengali Navya-Naiyayikas and their works were well-known to the Bhattas (whose
own writings demonstrate a familiarity with Navya-Nyaya techniques).

The cooperation in the Brahmanasabhas between the Bhattas and Bengalis -
who were rivals a generation earlier - belies deep seated divisions between them on
matters of Dharmasastra, Mimamsa and Navya-Nyaya.2%4 Anantadeva, a signatory
to the 1657 letter of judgement and a prominent Maharastrian Dharmasastrin in his
own right, gives an evocative description of this conflict in his satirical play, the
Krsnabhakticandrikanataka. In his work on the Deva family, Anand Venkatkrishnan

translates a memorable passage concerning “upstart” logicians (tarkika):

They study the new logic (navyam nyayam), attend academic conferences
puffed with conceit, boldly criticize even the revered elders (Sistan), and take
their seats at the head of the table. If anyone starts to speak of scripture, they

202 |pid., 229-30, cf Minkowski and O’Hanlon, “What Makes People,” 404-9.

203 |bid., 230-233. Ganeri, The Lost Age of Reason, 78. For Raghudeva and his
Padarthakhandanavyakhya, see Ethan Kroll “A Logical Approach to Law” (PhD diss., University of
Chicago, 2010), 129-30.

204 For cooperation between Bengali logicians and Maharastrian Navya-Naiyayikas, see Wright,
“History in the Abstract.”
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give each other meaningful glances, roll their eyes sarcastically, and abuse
that person to no end.205

Even as the Brahmanasabhas of the Kasivisvesvara temple offered a venue
for the Bhattas to define themselves as exemplary southern Brahmanas and to
intervene in caste-related disputes from Maharastra, the Sabha was a contentious
place where the Bhattas’ claims to Sistacara might be called into question: Bengalis
like Vidyanivasa or Jayarama might appeal to their Navya-Nyaya techniques to
support the epistemic truth of a determination of caste or to mock the opinions of the
Maharastrian MTmamsakas.

3.A.4: Back to the Motherland - The Bhattas in the Court of Sivaji

The final period of the Bhattas’ rise to prominence in Maharastra coincides
with the destruction of the Kasivisvesvara temple in 1669 and the coronation of
Sivaji as Chatrapati in 1674. With their place in VaranasT appearing untenable, the
Bhattas grew dependent, increasingly, on patronage from the emerging Maratha
empire. In this subsection, | analyze three events that led directly to the Bhattas’
texts’ strong identification with Maharastra in the early modern and colonial periods:
1) the Bhattas’ intervention in the determination of non-Brahmana caste identity in
Maharastra; 2) Gagabhatta and Anantabhatta’s coronation of Sivaji in 1674; and 3)
the subsequent adoption of the Bhattas’ Dharmasastra texts by the legal system of
the Maratha empire. The thrust of the argument is that the Bhattas, having
successfully branded their family and their scholarly work as paradigms of southern
Brahmanism (vis-a-vis a pafica Gauda panca Dravida scheme) at the

Kasividvesvara temple, were able to integrate themselves into the Maratha state that

205 Anand Venkatkrishnan, “Ritual, Reflection, and Religion: the Devas of Banaras,” South Asian
History and Culture, 6:1 (2015): pp. 147-171, 153: navyam nyayam adhTtya samsadam upagatya
smayavesatah sSistan apy avamatya dhrstamatayah praudhasanesv asate | sastram vakti yadaiva
kascana tada te ‘nyonyam udvTksitair bhriksepair hasitais tathopahasitair enam tiraskurvate.



180

“assimilated Sivaji and his war for independence to the level of an all-India struggle
between dharma and the mleccha armies of the Mughals... [and that] invoked... the
principle of a singular and universal dharma.”06

In 1669 the Mughal Emperor Aurangzeb ordered the destruction of the
Kasivisvesvara temple for reasons that are not entirely clear.207 There are, however,
two possibilities that related to the Bhattas’ rising fortunes in Varanast. First, Dara
Shukoh, Aurangzeb’s brother and rival to the Mughal throne (who was executed for
apostasy in 1659), had patronized some of Varanast’s leading pandits, some of
whom, including Jayarama Nyayapafncanana, had strong connections to the
Kasividvesvara temple and the Brahmanasabhas.2%8 Second, the Maharastrian
faction of the Kasiviévesévara temple became increasingly close to SivajT after he
“staged his first direct assault on the Mughal imperial forces 1657.7209 As SivajT’s
rebellion began to carve out a self-consciously Sanskritized state, SivajT found
himself burdened with the “kingly function of keeping the orders of local castes in
their place.”210 |t seems that the Bhattas and other Maharastrian Brahmanas living in
VaranasT were quite happy to assist SivajT in carrying out this duty.

In 1664 Gagabhatta led a delegation of pandits from Varanast to the town of
Rajapara in the Kofikana area of Maharastra at SivajT’s direct request.2! The letter
of judgement that Gagabhatta and his colleagues issued (in support of the Sarasvatt
Brahmanas whose fortunes appear not to have improved after the 1630 and 1631

rulings in Varanasr) is remarkable because it contains an elaborate praise poem

206 O’Hanlon, “Contested Conjunctures,” 780.

207 O’Hanlon, “Speaking from Shiva’s Temple, 267.

208 Ganeri, The Lost Age of Reason, 14-21. For connection between the Mughal court and Varanast,
see Audrey Truschke, Culture of Encounters: Sanskrit at the Mughal Court (New York: Columbia
University Press, 2016), pp. 27-63.

209 O’Hanlon, “Letters Home,” 234.

210 O’Hanlon, “Letters Home,” 235.

211 Minkowski and O’Hanlon, “What Makes People Who they Are?” 393-4.
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(prasasti) to SivajT that emphasizes that the assembly of pandits have come to
Maharastra on SivajT’s behalf.212 As in the 1630 and 1657 Varanasi assemblies, the
pandits at Rajapura based their judgement on a series of Dharmasastra texts
weighted heavily in favour of the Bhattas. Dharmasastra texts include:
Smrtikaustubha, the great digest of dharmastra compiled by Ananta Deva;
the Dinakarodyota, a compendious work on dharma begun by Gaga Bhatta’s
father Dinakara and completed by Gaga himself; the Bhagavantabhskara.213
By 1664, the Bhattas had risen from leaders of the southern assembly of
VaranasTt Brahmanas to agents of the Hindu king of Maharastra and arbiters of caste
in his domains. The Bhattas did not adjudicate caste disputes between Brahmanas.
Rather, they took an interest in another caste whose status was of tremendous
concern to SivajT: the scribal caste (Kayasthas).24 Kayasthas, with their eponymous
scribal skills and relatively high ritual status, benefited tremendously from the vast
expansion of paper-based bureaucracy in early modern India, particularly in
Maharastra.2'> However, the Candraseniya Kayastha Prabhus, an influential caste of
Maharastrian scribes, appear to have attracted the envy of their local Brahmana
counterparts who “had hitherto commanded more exclusive possession of scribal
skills” and lucrative positions in the Maratha bureaucracy.2'6¢ The debate between the
Maharastrian Brahmanas and the Kayasthas took the form of a caste dispute:
whether or not the Kayasthas were Suidras (low caste) or Ksatriyas (higher caste).
In the 1670’s BalajT AvajT, SivajT’s personal secretary, appealed to

Gagabhatta to defend the Kayasthas’ status of Ksatriyas - worthy of ritual

212 |bid., 394.

213 |bid., 395.

214 Rosalind O’Hanlon, “The Social Worth of Scribes: Brahmins, Kayasthas and the Social Order in
Early Modern India,” Indian Economic Social History Review, 47.4 (2010): 563-95, p. 566.

215 |bid., 577-8.

216 |bid., 566.
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entitlements and unworthy of maltreatment from the Maharastrian Brahmanas.217
Drawing on his uncle Kamalakarabhatta’s Dharmasastra treatise on Sudras, the
Sudrakamalakara, Gagabhatta crafted the ‘Light on the Dharma of

Kayasthas’ (Kayasthadharmapradipa).2'®¢ The Kayasthadharmadipa praises SivajT
as:

an ocean of compassion, destroyer of yavanas, saviour of Brahmins from

Aurangzeb, who struck fear into the hearts of the kings of Golconda, Bijapur

and Delhi. [Whose] father, Sahaji, had emerged as the new embodiment of
Ksatriya dharma and Ksatriya families, afflicted by the terror of Parasurama,
have found shelter beneath Sivaji’s royal umbrella.219
Gagabhatta argues that there are Ksatriyas in the current age (Kaliyuga, albeit in
seed form) and that the Kayasthas are indeed Ksatriyas.220 Here we see the Bhattas
becoming increasingly associated with Maharastra: Gaga crafts the
Kayasthadharmadipa for a specific patron associated with the Maratha court.

The epitome of the Bhattas’ connection with Maharastra and the Maratha
polity’s use of Dharmasastra to legitimize its rule as the salvation of Brahmanic
Dharma is Gagabhatta and Anantabhatta’s consecration of SivajT as a Chakravartin
in 1674 (soon after Aurangzeb’s destruction of the Kasivisvesvara temple in 1669).
For Gagabhatta and other Varanasi-based Maharastrian Brahmanas:

with their already established traditions of dependence on a Sanskritic

religious culture, and the prestigious meeting place of their Banaras peers

now reduced to ruins, Sivaji’s rebellion against Mughal power offered
something very different: the chance to assert the values of Brahman
religious orthodoxy as fundamental to the new Maratha state.22

For Gagabhatta, the consecration of SivajT represented an ideal opportunity

to: 1) to prove that SivajT was a Ksatriya, rather than a Stdra (thereby upholding

217 |bid., 585.

218 |bid., 585.

219 |bid., 586.

220 For the particulars of this argument, see Deshpande, “Ksatriyas in the Kali Yuga.”
221 O’Hanlon, “Contested Conjunctures,” 779-80.
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traditional Brahmanic Varnasramadharma); and 2) to compile an authoritative
Dharmasastric manual for the Vedic consecration of Cakravartins.222 Gagabhatta
accomplished these tasks by appealing, again, to his uncle’s Dharmasastric oeuvre,
particularly the Studrakamalakara and the Rajyabhisekaprayoga (a manual on the
consecration of kings).223

In the following century, the Maratha empire developed a legal system that
enshrined many of the Bhattas’ Dharmasastra texts as authoritative treatises on
matters of caste and ritual entittiements.224 The Peshwas, Brahmana prime ministers
of the Maratha empire, who “inherited the task of mediating conflicts between
Maharashtra’s Brahman communities and of pressing and persuading all of them to
adhere to common norms of conduct appropriate to the Sista,” relied on Bhatta
Dharmasastra texts, particularly Kamalakarabhatta’s Nirnayasindhu and
Sudrakamalakara, in their administration of western India (even when arguing
against some of the Bhattas’ more ‘progressive’ views on caste).225

In short, the phenomena of early modernity in Mughal India - an expansion of
paper-based bureaucracies, increasingly interconnected networks of trade and
communication, and a proliferation of lucrative opportunities for winning patronage -
provided an opportunity for the Bhatta family of VaranasT to craft and to market an
identity as exemplary southern Brahmanas in contrast to various eastern rivals. In
doing so, the Bhattas ensured that their Dharmasastric texts were studied, copied

and followed in Maharastra. Their texts were localized to western India and Varanast

222 O’Hanlon, “Social Worth of Scribes,” 585; Deshpande, “Ksatriyas,” 96-102.

223 Deshpande, “Ksatriyas,” 98-99.

224 See O’Hanlon, speaking from Siva’s Temple,” 268.

225 |bid., 268; O’Hanlon and Minkowski, “What Makes People?” 411; Deshpande, “Ksatriyas,” 109.
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because of the family’s prestige there and because subsequent networks of pandits
continued to read and to transmit these texts.226

3.B: A Family Affair - Knowledge Production in the Scholar Family

In this section | examine the Bhattas as an extended scholar household and
attend to the scholarly habitus revealed in their textual corpus. One distinguishing
feature of the Bhattas’ Sastric oeuvre is continuity: of topics, methodology, opinion
and polemic. Bhatta authors such as Kamalakarabhatta and Gagabhatta write
treatises on a shared series of topics in Mimamsa and in Dharmasastra. They use a
similar style of identification - tracing their pedigree to Narayanabhatta - in their texts’
colophons. They quote one another’s work (often positively, though sometimes
critically), defend a series of opinions that are broadly similar, and utilize a
remarkably consistent MTmamsa technique. The Bhattas also carry on a polemic
against Bengali and Maithila Dharmasastrins and Navya-Naiyayikas such as
Vacaspatimiéra Il, Sulapani Upadhyaya and Raghunandana Bhattacarya. | argue for
a sociological model of knowledge in which the Bhattas’ individual intellectual
contributions are delimited by a larger family unit that can be characterized as a
Bhatta school of thought. In that sense, the Bhatta family’s collective Sastric corpus
might be conceived, meaningfully, as a series of works that together form a
composite whole: as a Bhatta scale of texts.

Minkowski and O’Hanlon link the habitus of scholar households like those of
the Bhattas with the socio-political trends of Indian early modernity - particularly the
competitive marketplace of ideas - discussed in the previous section:

Banaras became home to an unusually large and diverse collocation of

scholar households... For such families, it was above all the scholar
household that shaped the education and frequently the career opportunities

226 Evidenced in no small part by the prominence of the Bhattas’ texts amongst the pandits hired by
the agents of the British East India Company in the Eighteenth Century.
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of Sanskrit intellectuals. It offered a way to maximize family intellectual and

pedagogical resources and to accumulate the libraries necessary for high-

level intellectual work.... [It] forged the two kinds of affiliation that mattered

most in Sanskrit intellectual culture: that between fathers and the sons they

educated, and that between teachers and their students, often brought into

the scholar household to study alongside the family’s own sons.227

The thrust of my argument is that the distinguishing features of the Bhatta
school of thought are linked. The Bhattas’ proclivity for defending the arguments of
other family members, combined with a common Navya-Nyaya-inflected MTmamsa
methodology and with a multi-generational polemic against Gauda pandits, meant
that Jimutavahana'’s theory of uparamasvatva and Raghunathasiromani’s theory of
svatva as a padartha were viciously and systematically rejected in the Bhattas’
Dharmasastra and Mimamsa writings.
3.B.1: The Textual Structure of the Bhatta School: Topics and Colophons

The Bhattas’ texts mirror the tightly-knit and socially savvy image of the family
revealed in the nirnayapatras. The family was the essential unit for the Bhattas’
8astric arguments: their interest in commenting on their relatives’ works restricted the
scope of topics they discussed and positions they took and provided a venue for
inter-family dispute and intra-family competition. A hallmark of the Bhattas, like the
influential Devas, is the great pride in their illustrious lineage that these immigrant
Brahmana families express in the introductions to their $§astric writings. Successive
generations of the Bhatta family commented on the works of their forebears, rewrote

earlier treatises, completed partially finished compendia or wrote texts for the benefit

of their children.222 We find a remarkable continuity of Dharmasastra topics -

227 Minkowski, et al, “Social History in the Study of Indian intellectual cultures?” 3.

228 To note a few instances, Gagabhatta completed his father Dinakarabhatta’s uncompleted
Dharmasastra digest, the Dinakaryoddyota. NTlakantha'’s discussion of divyas in the
Viyavaharamayuikha borrows heavily from a similar discussion in Narayanabhatta’s
Divyanusthanapaddhati. Gagabhatta copied much of Kamalakara's Rajyabhisekaprayoga when
compiling the Rajyabhisekapaddhati, the handbook for royal consecration he used when crowning
SivajT Bhonsle in 1674.
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Sraddha, TTrtha, Vyavahara, Acara - that each member of the Bhatta family wrote on
in their turn. The Bhattas’ voluminous Dharmasastric production was matched by an
equally large number of Bhatta and Prabhakara-MTmamsa treatises.22° Lawrence
McCrea notes that Varanast based Dharmasastrins, particularly the Bhatta family,
“‘wrote on MTmamsa as well and this growing professional convergence between the
two fields is perhaps related to the shift toward more overtly critical methods in the
Dharmasastra literature of the period.”230

A survey of colophons from manuscripts of the Bhattas’ works reveals the
tight connections between the individual members of the family. The colophons
demonstrate that as the family’s fame grows, its members attach greater significance
to their pedigree and they use their colophons to emphasize the relationship
between the MTmamsa acumen of their ancestors and the authority of their
Dharmasastric opinions. For example, Narayanabhatta identifies himself rather
modestly in his colophons as “clever Narayana, son of Ramesvara,” or as
“Narayanabhatta, son of the learned, noble Ramesvara.”23! Narayanabhatta’s sons
Ramakrsnabhatta and Sankarabhatta give lengthy and more colorful accounts of
themselves that center on Narayanabhatta and Mimamsa. Ramakrsnabhatta calls
himself “Ramakrsnabhatta, son of noble Narayana, the blessed, learned, noble

crown jewel and the son of the blessed Ramesvara, whose feet are accustomed to

229 For a list of these MTmamsa texts, see Diaconescu, “On the New Ways.”

230 | awrence McCrea, “Hindu Jurisprudence and Scriptural Hermeneutics,” in Hinduism and Law: An
Introduction, eds. Timothy Lubin, Donald Davis, and Jayanth Krishnan (Cambridge: Cambridge
University Press, 2010): 123-136, p. 134.

231 Descriptive Catalogue of the Government Collections of Manuscripts Deposited at the Deccan
College, Poona ed. N.D. Banhatti (Bombay: The Government of Bombay, 1916) p. 76, no 79
(140/1886-92), Aramotsargapaddhati, fol. 9a: bhattarames$varasuto bhattanarayanah sudhth. Ibid.,
169, no 207 (218/1879-80), Antyestipaddhati, fol 50b: iti
Sribhattarames$varasirisinunarayanabhattena.
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praise.”232 At the end of his Dharmadvaitanirnaya, Sankarabhatta describes himself
baroquely as:

Sankarabhatta, son of the blessed Narayanabhatta, sovereign of the empire

of non-dual (Vedanta) and MTmamsa, chief of those who have crossed to the

farthest shore of Vyakarana, Mimamsa, and Nyaya.233

The colophons of these Dharmasastric works reflect and construct the Bhatta
family: as the custodians of proper Mimamsa and Dharmasastra. They emphasize
the continuity of a patrilineal line and they use Narayanabhatta as a touchstone for
future Bhattas’ acumen in $astra. Kamalakarabhatta, who describes himself as the
son of Ramakrsna and the grandson of Narayana, emphasizes the skill of his
ancestors in MTmamsa.234 Kamalakara praises his father Ramakrsna as the
“helmsman on the vast ocean of Bhatta MTmamsa, also the divulger of secrets in all

of the other Sastras.”235 The colophons connect the Bhattas’ biological and

pedagogical lineages. For example, Narayanabhatta notes that he learns the smrtis

232 |bid., 416, no 479 (362/1891-5), Jivatpitrkakartavyasamcaya, fol. 40a: iti
srimadvinduvandyapadasriramesvarabhattasinusrimadvidvanmukutamanikyasrinarayanastnurama
krsnabhatta

2383 Dharma-Dwaita-Nirnaya, 147:
Srimadpadavakyapramanaparavaravarinadhurinamimamsadvaitasamrajyadhuramdharasribhattana
rayanatmajabhattasankara. | am grateful for Lawrence McCrea’s kind assistance in deciphering the
compound “padavakya[pra]mana.”

234 See for example, Kamalakarabhatta’s Rajyabhisekhapaddhati, Descriptive Catalogue, Deccan
College, 10-11, no 1113 (295/1887-91), fol. 15b: iti
srimimamsakaramakrsnabhattatmajamahamahopadhyayakamalakarabhatta; Bori 324. Also see
ibid, 342, no 376 (586/1882-3), Gotrapravaranirnaya, fol 35a: iti
Srimadramesvarabhattastrisununarayanabhattatmajamimams[siclakasriramakrsnabhattasutadin
akarabhattanujasrikamalakarabhatta

2385 Kane HDS, 1.2, 925: yo bhattatantragahanarnavakarnadharah $astrantaresu nikhilesv api
marmabhetta. yo ‘tra Sramah kila krtah kamalakarena prito ‘munastu sukrtt budharamakrsna. This
occurs at the end of the second pariccheda of the Nirnayasindhu.
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and $astras at the feet of his father and one of Nilakanthabhatta’s favorite ways of
identifying himself is as the son of a distinguished MTmamsaka.236
By the fourth generation of Varanast Bhattas - Gaga, Ananta and Bhanu - the
colophons read like elaborate genealogies. Take for example Gagabhatta’s closing
remarks at the end of the Vyavaharakhanda (a text begun by his father). Gagabhatta
remarks that:
so ends the Vyavaharakanda in the Dinakarodyota, completed by
Visvesvabhatta, alias Gagabhatta, son of Dinakarabhatta, son of the blessed
Ramakrsnabhatta, son of the venerable, blessed, learned Narayanabhatta,
whose pair of lotus feet are colored red by the rubies in the crowns (of
kings).237
Kamalakara’s son Anantabhatta gives a similar, effusive account of his ancestry in
the Ramakalpadriama.238 In short, the remarkable continuity of topics in the Varanast
Bhatta corpus (especially in Dharmasastra and Mimamsa) that we saw earlier was
matched by an equally remarkable continuity of self-identification in these texts’
colophons. Of course, as the Bhattas became more famous in the pan-Indian

Brahmana ecumene, and in Maharastra in particular, their genealogical accounts

grew grandiose. The habitus of the Bhatta scholar family forms an interlocking,

236 Narayanabhatta takes pride in having acquired his remarkable training in MTmamsa and
Dharmasastra at the feet of his father. See The Bridge to the Three Holy Cities, 2: Sastresv adhtt1
pitur eva yah srutth smrtth samalocya ca desaritth / narayanas tattanayo ‘vimukte tirthatraytsetum
asau vidhatte. For NTlakanthabhatta and consistent identification of Sankara as a Mimamsaka, see
H.P. Shastri, A Descriptive Catalogue of Sanskrit Manuscripts in the Government Collection Under the
Care of Asiatic Society of Bengal Vol 3. (Calcutta: Asiatic Society of Bengal, 1917), pg 149, Ms no
5725/2046, Samayamayikha colophon:
$rTfjagadgurubhattanarayanasuristinupanditasiroratnamimamsakasankarabhattatmajabhattanilaka
nth[a]; and ibid., pg 150, Ms. no 4460/2047, NTitimayiakha, Opening verses:
virodhimargadvayadarsanartham dvedha babhavatra parah puman yah / $risankaro bhatta ihekakrtyo
mimamsakadvaitam uricakara.

237 Descriptive Catalogue, Deccan College, 61 no 614 (502/1883-4) Viyavaharakanda, fol. 105a: iti
srimadvidvanmukutamanikyamaricipimjarttapadadvandvaravindasrimannarayanabhattasdristinusrt
madramakrsnatmajadinakarabhattastinugagabhattaparanamakavisvesvarabhattaptrnite
dinakarodyote vyavaharakandam samaptam.

238 |bid., 13-14, no 1117 (236/1884-7), Ramakalpadrdma, fol. 78a:
srimatpadavakyapramanaparavaraparinasrimannarayanabhattasirisinusriramakrsnabhattasutasr
Tmajjagadgurukamalakarabhattatmajanantabhatta.
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intertextual chain that connects pan-Indian competition with inter-generational self-
fashioning.
3.B.2: Bhatta Intertextuality: Citations and Arguments

The linkages between multiple generations of Bhattas - seen in the
paratextual features of their writings - extend to the content of their works. The thick
intertextuality of multiple Bhatta Dharmasastra and Mimamsa writings suggests that
the Bhatta corpus might be viewed as a single, integrated meta-text. By this | mean
that reading, for example, NTlakanthabhatta’s Vlyavaharamayikha requires one to
meander into his father Sankarabhatta’s Dharmadvaitanirnya, his grandfather
Narayanabhatta’s Divyanustsanapaddhati, and his cousin Kamalakarabhatta’s
Nirnayasindhu. The Bhattas signal their familial intertextuality in various ways: by
identifying a certain argument as “the Bhatta opinion,” by noting that “this is my
father’s opinion,” by citing parallel passages verbatim, by pointing the reader to
another family member’s text “for more information on this topic” or by invoking a
Mimamsa theory elaborated in another text. The Bhattas do not always agree with
one another, but this pattern of intertextuality sets the boundaries of a discernible
school of thought that proved hostile to certain Bengali ideas.

In the Nirnayasindhu, Kamalakarabhatta uses many of these patterns of
citation. One way he identifies the siddhantin (conclusion) to a Dharmic dilemma
(often drawn in contrast to a ‘Gauda’ opinion) is to add “iti bhatta” to an opinion.239 In
other places, he states that “as for what the Gaudas have said, this was soiled by my
grandfather’s feet in the Prayagavidhi (in his TristhalTsetu).”240 Discussing the

atyantakarman, Kamalakara writes that “to know about such things as the giving of a

239 See his comments on impurity on the eleventh day after the death of a Brahman (ekadasa).
Nirnayasindhu, ed. N.R. Acarya, (Mumbai: Nirnayasagara, 1949), 418: iti bhattah.
240 |bid., 391: yat tu gaudah... ity ahuh, taddisanam pitamahacaranaih prayagavidhau.
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cow for the purpose of crossing the Vaitarini, see the Antyestapaddhati composed
by (Narayanabhatta).”24! Kamalakara occasionally argues against Narayanabhatta
(on relatively small matters).242 He cites his cousin N1lakantha’s views from the
Viyavaharamayidkha (that fathers have no ownership in their sons) in a discussion of
adopted sons (dattakaputra).243 Kamalakarabhatta’s reasoning, which was endorsed
later by Gagabhatta in the Bhattacintamani, is based on a close reading of the
Mimamsasdatras. He writes that:
As for the discussion of the Visvajit (sacrifice in which one gives away all of
one’s ‘own’) in the sixth (chapter of the Mimamsasatras), there is a doubt
concerning the gift (of a son) as a son because sons and the like are referred
to, using the word ‘own,’ in the sense of relative. It is not possible to give (a
son) in the sense of progeny, but it is possible to give (a son) in the sense of
servant. Therefore, (a father) certainly has ownership, i.e. entitlement for use
as desired (in his son), and someone who says otherwise is a fool indeed.244
Kamalakara’s comments reveal the fine distinctions that Mimamsa reasoning
can bring to Dharmasastric debates, and Gagabhatta adopted them in his
Bhattacintamani (whose theory of ownership was indebted to Kamalakara). The
Bhattas’ Mimamsa would grow increasingly inflected by Navya-Nyaya, so that

Gagabhatta’s Bhattacintamant uses a great deal of Navya-Nyaya terminology and

quotes the opinions of the logicians (Navya-Nayaiyikas) with as much regularity as

241 |bid., 402: dasadanavaitarinidhenatkrantidhenudanadi bhattakrtantyestipaddhatau jieyam.

242 See Kane, HDS 1.2, 935.

243 For the debate, see Kane HDS, 932-3; Vyavaharamayudkha, ed. P.V. Kane, (Delhi, Amar Press,
2009), 58: nanu sviyagavadijananeneva svabharyayam utpattya kanyaputradav api svatvam syat.
istapattau visvaijiti sarvasvam dadatti vihite sarvasvadane kanyaputradidanapattya kanyaputradi na
deyam iti sasthasiddhantavirodha iti cen na. NTlakantha bases his reasoning on the
Parthasarathimisra’s Tantraratna: ata eva putradinam danam gaunam iti tantraratne misrah.

244 Nirnayasindhu, 185: yat tu visvajidadhikaranam sasthe, tatra putradinam jiatitvena
svasabdavacyatvat putratvena danam asankya nirakrtam; janyapumstvasya danenanispatteh.
dasatvena danam bhavaty eva. tasmad yathestaviniyogarhatvam svatvam bhavaty eva. putre
svatvabhavam vadan... mirkha eva. See chapter 1 for a discussion of the Visvajit sacrifice,
MTmamsa and ownership. In brief, one of Sabara’s purvapaksins argues that it may be reprehensible
to give away one’s relatives as slave, but one could do so nevertheless. The siddhantin accepts that
the sin of the action is sufficient to obviate the application of injunction - to give away everything - with
regard to one’s relatives.



191

he quotes his father’s Bhattadinakara (a commentary on Parthasarathimisra’s
Sastradipika).24

Another feature of the Bhatta school of thought - exemplified in the
Nirnayasindhu but apparent in much of the Bhattas’ texts - is a consistent polemic
leveled against easterners. From Narayanabhatta to Gaga and Bhanubhatta, the
views of the Bhattas are contrasted with rivals including Vacaspatimisra (and Misrah
more generally), Stlapani Upadhyaya, Raghunanda Bhattacarya and a string of
Navadvipan and Maithila Navya-Naiyayikas (especially Raghunatha Siromani). It
appears that the Bhattas were among the first non-Bengali pandits to encounter the
Gauda school of Navadvipan Dharmasastra and Navya-Nyaya and their method of
dealing with this school was to reject it in a way that emphasized the superiority of
their status as exemplary southern Sistacaryas. One way in which the Bhattas offer a
comprehensive response to the Gaudas takes the form of multi-generational
polemics. Take for example Narayanabhatta’s debate with Vidyanivasa in the house
of Todar Mal. Narayanabhatta argued that eating meat in Sraddhas was prohibited -
contrary to the Bengali love of meat - a polemic that his treatise on meat eating, the
Kalisraddhemamsadanavicara, examined at length.246 Sankarabhatta and

Bhanubhatta adopt a similarly polemical tone in their discussion (and rejection) of

245 Bhattacintamani: Tarkapada, ed. Sukla, Stryanarayana (Benares: Chowkhamba Sanskrit Series
Office, 1933). For his father, see pp. 54, 63-4, 72 & 103. For Naiyayikas, see pp. 23, 35, 71, & 80
(among many others).

246 See note 37.
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meat eating during $raddhas in their Dharmadvaitanirnaya and
Dvaitanirnayasiddhantasarigrahah respectively.247

In the Nirpayasindhu, Kamalakara uses the term Gauda, consistently, to
identify positions with which he disagrees and that he contrasts with southern, or
Bhatta opinions as conclusions.248 Bihani Sarkar, in charting the proselytization of
Durgapduja in the Gauda school of Dharmasastra, reveals that Kamalakarabhatta is
the first Southern Dharmagastrin to refer to the Durgapuja literature of
Raghunandana, Sﬂlapéni and SrTnéthécéryacUdémani.249 Sarkar notes that
Kamalakara brackets the foreignness of these texts by referring to them as ‘Gauda’,
but Madhav Deshpande adds further that Kamalakara contrasts these Gauda texts
with southern rituals.25%0 Kamalakara’s attacks are individually quite small - and none
of them concern ownership or inheritance - but when they are taken collectively and
in conjunction with the other Bhattas’ polemics, a clear pattern emerges: Kamalakara
and his family’s encounter with the Gauda school of Dharmasastra was one of

resistance, rejection and self-identification, via negativa. The appearance of

247 Derrett argues that Sankarabhatta and Bhanubhatta’s discussion of Dattapradanika (non-delivery
of a gift) in the Dharmadvaitanirnaya and Dharmadvaitanirnayasamgraha rejects the theory of factum
valet developed by Jimatavahana and his Gauda followers (in Dharmasastra and Navya-Nyaya). See
J.D. Derrett, “Prohibition and Nullity: Indian Struggles with a Jurisprudential Lacuna,”

Bulletin of the School of Oriental and African Studies, 20.1 (1957): 203-215. This is a plausible
assertion, particularly because it dovetails with the rejection of meat eating. See note 37. Kamalakara
and NTilakantha reject the principle of factum valet in their discussions of vibhaga initiated by a father,
so this may well be an additional facet of the Bhatta school of jurisprudence that developed in
opposition to the Gauda school.

248 See for example, Nirnayasindhu, 391 (cited in note 91); 417: yac ca gaudagranthe... iti
markhoktih parasta vacanad asaucamadhya iva tatrapy avirodhat; 418: sulapanih smartagaudas ca
parastah; 423: gaudas tu... iti SGlapanih... tan maurkhyakrtam.

249 Bihani Sarkar, “The Rite of Durga in Medieval Bengal: An Introductory Study of Raghunandana’s
Durgapdjatattva with Text and Translation of the Principal Rites,” Journal of the Royal Asiatic Society
22.2 (2012): 325-390, pp. 333-335.

250 |bid., 333. Nirnayasindhu, krtyatattvarnavodahrtavacanat... iti tithitattve... iti gaudah.
daksinatyas tu. Cf Deshpande, “Pafica Gauda.” For other references to Srinathacaryactdamani, see
pages 129 and 189. Nilakanthabhatta describes himself rather modestly in the colophon of his
Nrtimayidkha as “the (crown) jewel of the learned (bhatta) lineage, the garland of the Southern
(tradition).” See Julius Eggeling, Catalogue of the Sanskrit Manuscripts in the Library of the India
Office, Vol. 1 (London, 1887), pp. 428, #1444: vibudhakulamanir daksinatyavatamso bhattah
srintlakanthah...
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Srinathacaryactdamani, the first commentator on Jimatavahana’s Dayabhaga and a
Navya-Naiyayika of Navadvipa, as a purvapaksin in Kamalakara’s Nirnayasindhu
suggests that the hostile response to Jimutavahana and Raghunatha seen in the
Bhattas’ works of inheritance and ownership was part of a broader anti-Bengali trend
in the Bhatta school of thought.

3.C: Ownership and Inheritance in the Bhatta Corpus

Having sketched a portrait of the Bhattas as a tightly knit family of Mimamsa
trained Dharmasastrins and as southern rivals to eastern pandits, | turn to their
understanding of ownership and inheritance and | unravel the ways in which the
Bhattas defended Vijianes$vara’s Mitaksara from Jimatavahana’s Dayabhaga. In the
first chapter of this thesis, | traced the development of a Mitaksara school of
Dharmasastric thought that argues for: 1) a theory of sapratibandhadaya and
apratibandhadaya (inheritance with and without an obstruction, respectively); 2) sons
and brothers’ ownership in a joint family trust from birth (janmasvatva); 3) ownership
as a secular matter rather than as a $astric matter (laukika); and 4) ownership, i.e.
fitness for use as desired (yathestaviniyogayogyatva), as a quality (guna) of an asset
that need not entail the actual use of an asset. | argued that the Mitaksara school of
Dharmasgastric thought is inextricably linked with theories of ownership that are
articulated in the Prabhakara school of MTmamsa. | concluded that the medieval
Dharmasastrins who followed the Mitaksara’s jurisprudential arguments -
Madanasimha chiefly - drew on the writings of medieval Prabhakara-MTmamsakas,
particularly Bhavanatha (author of the Nayaviveka). In the previous chapter we saw
that the Dharmasastrins who followed the jurisprudence of Jimutavahana’s
Dayabhaga oppose each of the Mitaksara’s signature views and that they defend the

Dayabhaga using Navya-Nyaya philosophical techniques.
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| examine the Dharmasastra and MTmamsa works of three Bhattas:
Ramakrsna, Kamalakara and Gagabhatta. | argue that the Bhattas defend the
Mitaksara against what they perceive as attacks from Bengali Dharmasastrins and
Navya-Naiyayikas. The Bhattas defend the Mitaksarad’s theory of janmasvatva by
arguing against Bengali authors in Dharmas$astra and in Navya-Nyaya. First,
Ramakrsnabhatta’s Vibhagatattvavicara (an Examination of the Nature of Partition)
reveals that the Bhattas are followers of the Mitaksara’s theory of janmasvatva and
apratibandhadaya.25' Ramakrsnabhatta defends Vijianesvara’s theory of
janmasvatva from opponents whom he characterizes as deficient in their knowledge
of Mimamsa. Second, Kamalakarabhatta’s discussion of ownership and inheritance
in two of his most famous works - the Vivadatandava (the Dance of Legal Dispute)
and the Mimamsakutahala (Inquiry into Ritual Hermeneutics) - suggests that the
Bhattas are the first Dharmasastrins to respond to a Dayabhaga school of thought.252
In the Vivadatandava, Kamalakara argues for a theory of svatva as a secularly
produced and religiously regulated fitness for use as desired
(yathesthavinyogayogyatva) in order to defend the ‘southern' view of inheritance
developed in the Mitaksara against the eastern views of Jimutavahana’s
Dayabhaga. There, he refers to various theories of ownership that he explores in the
Mimamsakutahala. Kamalakara engages in a complicated treatment of these
theories of svatva in the idiom of Navya-Nyaya in the Mimamsakutahala, where he
rejects two Navadvipan Navya-Naiyayikas’ definitions of svatva based, in part, on

their incongruity with the theory of janmasvatva developed in the Vivadatandava. |

251 Vibhagatattvavicara. Asiatic Society Library Manuscript #1064. | would like to thank Bihani Sarkar
for helping me to acquire a copy of this manuscript.

252 Kamalakarabhatta, Mimamsakutihala, ed. Pattabhirama SastrT (Varanasi:
Sarasvatibhavanagranthamala No. 123, Sampurnanand Sanskrit University, 1987); Vivadatandava:
Dayabhaga Portion, ed. Herambha Chatterjee, Our Heritage 7:2, 1-23; 8:2, 25-37; 11:1, 39-50; 13:1,
51-58, (1959-65); ed. & trans. (Gujarati) M.N. DvivedT. (Baroda: Laksmivilasa Press, 1901).
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argue that Kamalakara crafts a distinctly southern scale of texts whose MTmamsa
and Dharmasastra arguments offer a consolidated rejoinder to the Gauda scale of
texts that are outlined in the previous chapter.

Third, | turn to Gagabhatta’s theories of ownership and inheritance in two of
his works - the Vyavaharakhanda (legal section) and the Danakanda (gift section) of
his Dharmasastra compendium, the Dinakarodyota.253 | show that Gagabhatta
quotes Kamalakara’s arguments at length in both texts and that his arguments rely
on the theory of ownership developed by Kamalakara. In doing so, | argue that
Kamalakara’s scale of texts was not a one-off. Rather, it was adopted and extended
by subsequent members of the Bhatta family so that the Dayabhaga/Mitaksara
debate became a hallmark of Varanast and Maharastrian Dharmasastra.

The thrust of my argument is that the Bhattas are the first Dharmasastrins to
attack a Dayabhaga school of thought and to characterize that school of thought as
antithetical to southern Brahmanism and MTmamsa philosophy. When taken in
conjunction with the Bhatta family’s efforts to portray themselves as southern rivals
to eastern pandits in Varanasrt - analyzed above - Kamalakara’s arguments about
ownership and inheritance - arguments that combine a Mimamsa/Navya-Nyaya
debate about metaphysics and a Mitaksara/Dayabhaga debate about janmasvatva -
are highly suggestive of a moment in Indian intellectual history in which the well-
known Mimamsa-Dharmasastra nexus was rivaled by a competing Navya-Nyaya-
Dharmagastra nexus.

3.C.1: The Mitaksara as a Bhatta text: Ramakrsnabhatta’s Vibhagatattvavicara

253 Danadinakarodyota, Bhandarkar Oriental Research Institute Ms. No 613 (82/1895-8);
Vyavaharadinakarodyota, BORI Ms. No 613 (37/1866-8).
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The Vibhagatattvavicara is the earliest existing Dharmasastra work from the
Bhatta family that discusses inheritance. In the text, Ramakrsnabhatta argues,
vociferously, in defense of Vijianesvara. Ramakrsnabhatta was a Dharmas$astrin
and MTmamsaka who died young, probably sometime in the mid 16th Century.254
Ramakrsna’s period of literary activity is just at the cusp of reception of the
Dayabhaga in Varanast. In the Dayatattva he makes three arguments that reveal the
extent of the Bhattas’ adherence to the Mitaksara’s theory of janmasvatva and to the
Mimamsanayaviveka’s theory of ownership as secular: 1) he attacks the opponents
of Vijhanesvara (JTmatavahana or Raghunandana?) as ignorant of Mimamsa; 2) he
argues that women and adopted sons acquire ownership by ‘birth’ (in the
metaphorical sense of the word); and 3) he defends women'’s right to
apratibandhadaya by dissociating inheritance rights from sacrificial entitlements (a
characteristically Mimamsa-inflected argument). Although this does not prove that
Ramakrsna targets the Dayabhaga school explicitly, it demonstrates the importance
of the Mitaksara to the Bhatta family - whose characteristic feature is a shared body
of Dharmasastra.

Ramakrsna opens the Vibhagatattvavicara with an accusation:

The authoritative statements pertaining to the division of inheritance have

been determined by Vijianesvara and others learned in the essence of

Mtmamsa logic. However, some fools, (Jimutavahana and the like)? ignorant

of the essence of such logic, hold false opinions in reference to their (the

authoritative statements’) performance. Because of this they make logically
fallacious indictments (of Vijianesvara’s opinions).255

254 See Diaconescu, “On the New Ways,” 285; and Kane HDS 1.2, 925. The New Catalogus
Catalogorum does not list any MTmamsa texts authored by Ramakrsna.

285 Vibhagatattvavicara, fol 1b: vibhagavisaye mimamsanyayatattvabhijiavijianesvaradibhir nirntte
‘pi vakyarthe nyayatattvanabhijfia mudha dusanabhasodbhavena tadanusthane vipratipadyante.
tannirasaya nyayanurodhena vijianesvaradyabhimato vakyartha ujjvaltkriyate. tatra vibhago
d(v)ividhah apratibandha-sapratibandhadayavisayatvena.
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Ramakrsna immediately makes explicit the connection between the Mitaksara
- and its theory of two-fold daya - and MTmamsa reasoning.256 Unfortunately,
Ramakrsna’s polemic does not extend beyond his opening salvo. The remaining 26
folios are devoted to a relatively calm explanation of Ramakrsna’s theory of
inheritance. Ramakrsna does not seem keen to replicate his opponents’ theories as
parvapaksins. He does, however, foreground ownership by birth as an essential
feature of his system of inheritance. In a discussion of women’s inheritance rights,
Ramakrsna notes that “this division involving women certainly pertains to direct
inheritance (the coparcenary trust).”57 Ramakrsna’s argument is that a man’s wives
- like his sons - may take a share of the estate when it is divided (before or after their
husband’s death). Ramakrsna’s reasoning involves an expansion of ‘birth’ as a
secularly recognized means of acquiring ownership. He writes that:

Being a wife, like being a son is a cause of (acquiring) ownership. There is the
convention that sons have ownership by birth. But one should not err and
(postulate) an inequality (between sons and) a wife’s based on (a wife’s) lack
of birth from their husband. Because there would be the unwanted
consequence that adopted sons and the like would not have ownership
because they lack birth (from their adopted father). But if one were to think
that adopted sons’ ownership (arises) immediately after the death of their
adopted father - just like in the cause of the indirect inheritance of daughters
and the like - there would then be the problem of svatva arising from partition
with reference to partition (made by) the adopted son and the like while the
father is alive. Therefore, because of the prohibition of ownership (arising)
from partition, because ownership is stated (to arise) by birth, it is understood
that the word ‘birth’ has the metaphorical meaning of all the causes of
ownership. And that (cause of ownership) is birth in the case of a natural son,

2% For Ramakrsna’s division of daya, see ibid., fol 1b: tatra prathamah putradinam
pitradidhanavisayah janmana svatvat tasya. dvittyo duhitradinam pitradidhanavisayah. tasya
pitradimarananantaram svatvat. Cf chapter 1, fn 19: Mitaksara on Yajhavalkyasmrti 2.114: sa ca
dvividhah apratibandhah sapratibandhas ca. tatra putranam pautranam ca putratvena pautratvena
ca pitrdhanam pitamahadhanam ca svam bhavatity apratibandho dayah. pitrvyabhratradinam tu
putrabhave svamyabhave ca svam bhavatiti sapratibandho dayah.

257 |bid., fol 17b: ayam ca strivibhago ‘pratibandhadayavisaya eva.
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adoption in the case of an adopted son and also marriage for a wife.
Therefore, as with sons, it is proved that a wife’s inheritance is direct.258

The theory of ownership by birth forms an essential facet of Ramakrsna’s
theory of inheritance. Janmasvatva allows Ramakrsna to approach a thorny issue of
inheritance - concerning a wife as an heir - by expanding the semantic range of the
term ‘birth.” Ramakrsna’s theory relies on an implicit argument: marriage’s inclusion
as a cause of ownership is based, at least partly, on birth’s recognition as a secular
means of acquiring ownership.

Ramakrsna makes his reliance on Mimamsa theories of ownership as a
secular matter explicit in a defense of the Mitaksara. He writes that:

As for those who expectorate filth onto the Mitaksara, and say that assets are

for the purpose of the sacrifice and that the purpose of the sacrifice is for

assets and pleasure, they do not understand the lesson of Mimamsa. In the
fourth chapter (of the Mimamsasdatras) the acquisition of assets is proved to
be purusartha and not kratvartha.259

Jimutavahana, Raghunandana and other Bengali Dharmasastrins do not
make the argument that the acquisition of assets serves the purposes of the
sacrifice, but Ramakrsnabhatta’s harsh comments attest to the vehemence with
which the Bhattas adhered to the MTmamsa and Dharmasastric implications of
Vijianesvara’s Mitaksara. We saw in the first chapter of this thesis that the fourth

adhyaya of the Mimamsasutras (and commentary thereon) are the location where

Mimamsakas defended theories of ownership as secular and of birth (and marriage)

258 |bid., fol 18a: putratvasyeva bharyatvasyapi svatvahetutvat. na ca janmana putranam svatvam iti
vyavaharad bharyayas ca bhartrto janmabhavad vaisamyam iti bhramitavyam. dattakadiputranam api
janmabhavenasvatvaprasangat. yadi tu sapratibandhadaya iva duhitradinam pitrmarananantaram
eva dattakadinam svatvam iti manyeta tato jivati pitari dattakadivibhage vibhagat svatvapattih.
tasmad vibhagat svatvaniseddhu[?] janmana svatvasyoktatvad janmapadasya

evam bharyaya api parinayanam... tena putravadbharyaya apy apratibandha eva daya iti siddham.
259 |bid., fol 13b: yat tu kas cin mitaksaradtsanavyasatt dravyasya yajharthatvam yajiarthasyapi
carthakamarthatvam aha, etam mimamsadhy[alya[m] na vidhur... tatra hi caturthe dravyarjanasya
kratvarthatvanirasena purusarthatvam sadhitam.



199

as a cause of ownership.260 Taken together with his expansion of janmasvatva and
his opening polemic, Ramakrsnabhatta’s appeal to the theory of acquisition as
purusartha speaks to the existence of a Mimamsa/Dharmasastra nexus at the heart
of the Bhatta family’s model of inheritance. The Vibhagatattvavicara may be the
earliest extant rejoinder to the Dayabhaga. If not, Kamalakarabhatta’s
Vivadatandava (a text modeled on the Vibhagatattvavicara), is the earliest rejoinder
to the Dayabhaga.
3.C.2: Kamalakarabhatta: The Founder of the Bhatta School of Inheritance
Kamalakara was one of the most prolific pandits of the Bhatta family. He wrote
treatises on, among other things, Mimamsa, Dharmasastra, Vedanta, and
Alankarasastra, many of which have attracted significant attention from colonial and
contemporary scholars.26' Kamalakarabhatta may have been influenced by his father
Ramakrsnabhatta’s defense of the Mitaksara, but he is certainly the founder of a
Bhatta school of inheritance - opposed to the Dayabhaga school of inheritance. This
is because he crafted a scale of Dharmasastra and Mimamsa texts that
acknowledged and rejected the Dharmasastra and Navya-Nyaya theories of
ownership and inheritance that were promulgated by eastern pandits from
Navadvipa and Varanasi. We saw earlier that Kamalakarabhatta’s Nirnayasindhu -
likely the first treatise outside of Bengal to acknowledge the writings of
SrTnathacaryactdamani - takes a generally hostile attitude to ‘Gauda’ opinions, so
the anti-Bengali thrust of his opinions regarding ownership and inheritance dovetail
with his broader project of promoting the Bhatta brand of southern Brahmanism

against a rival eastern brand of Brahmanism.

260 See section 2.2.A: ‘Ownership in Sabara’s Bhasya’ in chapter 1 of this thesis.
261 See note 9.
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Figure 2, below, outlines Kamalakarabhatta’s scale of texts. The figure charts
the various texts that are arranged hierarchically in Kamalakarabhatta’s work. The
table is arranged horizontally to display the nexus between legal and philosophical
treatise: i.e. the Vivadatandava and the Mimamsakutihala share a common theory
of ownership. Columns one and three list the treatises whose opinion Kamalakara
supports (typically ownership by birth and ownership as a secular phenomenon)
while columns two and four list the linked Dharmasastra and Navya-Nyaya (or
Mtmamsa) texts that are rejected. The chart is arranged vertically to display the
chronological levels of Kamalakara’s scale of texts - with higher texts coming later
than lower texts. | The texts in each vertical column are linked, so that Kamalakara’s
Vivadatandava amounts to a defense of the Mitaksara against the Dayabhaga.
3.C.2.A: A Scale of Smrtis: Svatva in the Vivadatandava

The Vivadatandava, Kamalakara’s treatise on legal procedure, discusses topics
such as the qualification of a judge, the form of a plaint, replies and punishments and
the eighteen titles of law (vivadapadas), which include the division of inheritance,
sale without ownership, failure to pay wages and so on.262 The chapter of
dayavibhaga has been published twice; once in complete edition with a Gujarati
introduction and translation (1901) and once as the chapter concerning dayavibhaga
only. Both editions suffer from numerous typographical errors. The Vivadatandava
appears to be a later work in Kamalakara’s corpus. He closes the text by boasting of
having written more than twenty works on topics including Bhatta and Prabhakara-

Mtmamsa, Vedanta, grammar, and the Nirnayasindhu.263 Kamalakara’s discussion of

262 For the history and importance of the eighteen vivadapadas see P.V. Kane, A History of
Dharmasastra, Vol. 3. 2nd Edition (Poona: Bhandarkar Oriental Research Institute, 1973), 248-258.
263 Vjvadatandava, 1901 ed., 731.
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Figure 2: Kamalakarabhatta’s Scale of Texts (Circa 1640)

L. Il ]| v
Dharmasastra Texts Mimamsa Texts
Opponent’s Dharmasastra Opponent’s Philosophy
Vivadatandava Mimamsakutihala
(Kamalakara) (Kamalakara)
Dayabhaga/Dayatipanni Padarthatattvanirdpana
(JTmatavahana/Srinathacarya) (Raghunathasiromani)
University of Navadvipa Founded 1513
Madanaratnapradipa Mrmamsanayaviveka
(Madanasimharaja) (Bhavanatha)
Dhare$vara/Smrtisangraha Mimamsatantraratna
(Pdrvapaksins in Madanaratnapradipa) (Parthasarathimisra)
Mitaksara Rjuvimalaparicika
(Vijhanesvara) (Salikanatha)
Manubhasya Sabarabhasya
(Medhatithi) (Sabara)
Smrtis/Dharmasidtras Mrmamsasiitras

svatva occurs in the first few pages of the Dayaprakarana, the section of the
Vivadatandava devoted to determining the law of inheritance.264

Kamalakara’s discussion of ownership and inheritance in the Vivadatandava is
remarkably similar to the discussion of ownership and inheritance in the
Madanaratnapradipa (15th century A.D.).265 Both authors argue for a theory of
ownership as a secularly produced quality of an asset, namely fitness for use as
desired (yathesthavinyogayogyatva). Both authors rely on the Mimamsanayaviveka

(11th Century) account of ownership’s metaphysics to defend a secular theory of

264 Pages 1-9 of the 1959 edition and pages 277-291 of the 1901 edition.
265 For the dates and historical context of the Madanaratna see Kane, HDS 1.2, 804-809.
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ownership. Moreover, both authors combine these two arguments to defend a theory
of a son’s ownership in a family trust by birth. We saw in the first chapter of this
thesis that the Madanaratnapradipa, with its strong affinity with the
Mimamsanayaviveka, was the pinnacle of the medieval Mitaksara school: a school
of thought that combined a defense of janmasvatva with a theory of svatva as a
laukika phenomenon.

Kamalakara’s innovations in the Vivadatandava are twofold. First, Kamalakara
applies the Madanaratnapradipa’s arguments - originally leveled against Dharesvara
and Samgrahakara - to attack Jimitavahana and his commentators (Raghunandana
and Stlapani) and to defend the Bhatta family’s southern views of inheritance
developed in the Mitaksara against the eastern views of the Dayabhaga. Kamalakara
places Vijianedvara and Madanasimha in opposition to Jimatavahana and
Raghunandana. This is highly suggestive of an understanding on Kamalakara’s part
of distinct ‘schools of thought’ in Dharmasastra discussions of dayabhaga. Second,
Kamalakara lists three possibilities for svatva’s ontological status: a $akti, a padartha
or the state of being the object of a legal transaction, vyavaharavisayata. This
signals an awareness of Navadvipan, Navya-Nyaya debates concerning ownership
that developed in tandem with the Dayabhaga commentarial tradition and which
advocated a theory of uparamasvatva and of ownership as a $astric phenomenon.
We shall see that Kamalakara’s preference for ownership as a sakti - as opposed to
a padartha - is connected to his defense of ownership as a secular phenomenon, his
theory of ownership as usability as desired and his broader polemic against the
Dayabhaga school of thought.

Kamalakara’s brief treatment of inheritance in the Vivadatandava undermines

Jimutavahana systematically: he defends a definition of daya amenable to the
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Mitaksara theory of janmasvatvavada; he divides daya into obstructed and
unobstructed daya; he discusses the secular nature of svatva; and he uses this
discussion to reject Jimatavahana’s theory of uparamasvatva. Having attacked
Jimatavahana’s theory of ownership by partition, Kamalakara concludes that,
“therefore, there is [on the part of sons] secular ownership existent prior to partition
which is divided into [individual] shares at the time of partition.”266

Kamalakara offers three definitions which implicitly contradict the Dayabhaga’s
definition, defended by Raghunandana and others, that daya “indicates those items
in which a person acquires proprietary right when the prior owner’s right lapses, the
acquisition of this right being contingent on the new owner being related to the prior
owner.”267 Kamalakara'’s definitions of daya do not entail the lapse of a prior owner’s
proprietary right as a precondition for the acquisition of a proprietary right on the part
of a new owner. First (following Naradasmrti 13.1) Kamalakara defines dayabhaga,
the division of inheritance, as “when sons undertake the division of paternal
assets.”268 Kamalakara expands this definition and argues that “paternal” refers to
“parents” (i.e. mother and father), that this entails a relation which is a cause of
ownership, and that “sons’ refers to “grandsons, brothers and sons and the like.”269
Kamalakara’s second definition, taken from the Nighantu, states that “the sages
declare daya to be paternal possessions fit for division” and clarifies the definition’s

meaning as “daya is an asset fit for division which becomes someone else’s property

266 \/jvadatandava, 1959 ed., 9: tena vibhagaptrvam sad eva laukikam svatvam vibhagad amsesu
paricchidyate.

267 Dayabhaga, 1.5., pg., 55: See I.S. Pawate, Daya-Vibhaga: or, the Individualization of Communal
Property and the Communalization of Individual Property in the Mitakshara Law. Second Edition
(Dharwar: Karnatak University, 1975) p. 23 for Balambhatta’s insistence in the Balambhafti that the
Mitaksara definition of daya undermines the view of the easterners (pracya), 23.

268 \/jvadatandava, 1: vibhago (a)rthasya paitrasya putrair yatra prakalpyate /

dayabhaga iti proktam vyavaharapadam budhaih.

269 |bid., 1: pitror idam paitram. idam svatvanimittasambandhiparam. putrapadam
pautrabhratrputradiparam. Compare with Mitaksara, 197. tatra dayasabdena yad dhanam
svamisambandhad eva nimittad anyasya svam bhavati.
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because they have a connection to the owner.”270 Kamalakara identifies the
Madanaratna and also the Smrtisamgraha as his source for his third definition of
daya and states: “an asset which comes from the father and an asset which comes
from the mother is called daya.”?”! Following Vijianedvara almost verbatim,
Kamalakara states that daya is of two kinds: with an obstruction (sapratibandhadaya)
and without an obstruction (apratibandhadaya).272

Next, Kamalakara defends the scriptural and moral legitimacy of this definition
of daya by following the Madanaratnapradipa’s assertion that birth is a sastrically
and a secularly established method of acquisition. Kamalakara accomplishes this by
situating his two-fold division of daya within smrti and by postulating ownership as
something extra-8astric. Kamalakara argues that according to the ‘Gautama’ birth is
a canonical means of acquisition.273 He locates apratibandhadaya in the canonical
sutras of Gautama and argues that apratibandhaya and sapratibandhadaya relate to
Gautama’s rktha (inheritance) and samvibhaga (division) respectively.274

Kamalakara, following the Madanaratnapradipa, appears to hedge his bets

when he argues that Gautama’s restrictions on acquisition are actually anuvadas,
statements of something that has already been stated.2”5> That is, he undermines the
legal force of the $astric restriction even as a attempt to locate birth within them. He

also deploys two arguments culled from the Mimamsanayaviveka (that appear in the

270 Vivadatandava, 1: dayo vibhagarhadravyam, anyadiyam dravyam svamisambandhigamrtty arthah.
Cf Vyavaharamayikha, 59.

271 |bid., 1: pitrdvaragatam dravyam matrdvaragatam ca yat / kathitam dayasabdena tadvibhago
(a)dhunocyate. See Madanaratna, 321 (who also cites the Smrtisamgraha).

272 \fivadatandava, 1. Compare Mitaksara 197, lines 2-3.

273 |bid., 2: utpattyaivarthasvamitvam labhate ity acarya iti gautamoktes ca. For the emergence of
this apocryphal sutra in the Prabhakara school of MTmamsa and in the Mitaksara school of
Dharmasastra, see chapter 1 of this thesis. See chapter 2 for the Navadvipan response.

274 \livadatandava, 2: apratibandho daya rktham tena janmnaiva svatvam. sapratibandho dayah
samvibhagah. Rktha is an estate which passes to the family members of a deceased person.
Samvibhaga is the process by which individuals divide a communal property into individual portions
either while the former owner/s is/are alive or when they have died.

275 |bid., 4: gautamoktis tu lokasiddhanam evanuvadah. See Pawate, Dayavibhaga, 207-211.
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Madanaratnapradipa). The Madanaratnapradipa, following the Nayaviveka, argues
that “acquisition, such as by birth, is known from the [secular] world and
consequently, Dharmasastra, like Vyakaranasastra, merely compiles [for the sake of
propriety] activities which are the subject of people’s everyday usage.”27¢ Further,
svatva is not the use of an asset as desired, but an asset’s fitness for use as
desired.2’7 Invoking the metaphor of a seed in a granary, the Madanaratna argues
that even though one might not be able to use an asset as one would like because of
a Sastrically enjoined necessity such as supporting one’s family, one is still the legal
owner of the asset by virtue of having acquired it (through a valid method of
acquisition).278 Similarly, while a seed stored in a dry granary may not produce
sprouts, it is capable of producing sprouts by virtue of its being a seed.

Kamalakara uses the argument that Gautama'’s list of methods of acquisition
is based on real-world usage to refute an objection which Jimutavahana makes
against janmasvatva: that smrti nowhere lists birth as a means of acquisition.279
Kamalakara calls Jimitavahana a fool because he ignores the siitras of Gautama
(based on secular practice) delineating birth as a cause of ownership and dividing

daya into two kinds.280 There is an implicit idea undergirding Kamalakara’s refutation

276 Madanaratnapradipa: Vyavaharavivekoddyota, ed. P.V. Kane, (Bikaner: Anup Sanskrit Library),
324-325: uktam caitan nayaviveke prabhakaramatambujaprabhakarena bhavanathena -
lokasiddham varjanam janmadi, ata evanidamprathamalokadhivisayata sthite nibandhanartha smrtir
vyakaranadismrtivad iti. Cf Mimamsanayaviveka, Vol lll, ed. S Subrahmanya Shastri (New Delhi:
Rashtriya Sanskrit Sansthan, 2004), 47: ata evanidamprathamalokadhivisayavyvasthiti
nibandhanartha smrtih vyakaranadismrtivat. Cf Vivadatandava, 4: yatha vyakarane lokasiddham eva
sadhu, uktafi ca mahabhasye sadanvakhyanac chastrasyeti.

277 |bid., 325: na ca yathestaviniyojyatvam svatvam iti vayam brimabh. kim tarhi
yathestaviniyogayogyatvam. Cf Vivadatandava, 5: yac ca yathestaviniyogayogyatvam iti nayaviveka
madanaratne ca, na hi suvarnatvadina krayahetutvam kim tu svatvenaiva.

278 |bid., tac ca [svatvam] $astrena kutumbabharanadiviniyoganiyamanena viniyogantaravisayatam
alabhamanasyapy arjitatvaprayuktam asty eva. yatha kutascid dhetor ankurotpadanam akurvato ‘pi
kustladisthitasya bTjasya bijatvaprayuktam ankurotpadanayogyatvam.

2719 \livadatandava, 6-7: yat tu jimutavahanadayah parvasvamini mrte parasya svam dayah. tac ca
svatvam svaminasad vibhagad votpadyate na tu putrader janmana svatvam tasya svatvahetusv
apathat yathestaviniyogabhavenanupayogac ca.

280 |bid., 7: te sarvatra sapratibandhasyaiva dayasya sattvat rikthasamvibhagayor bhedabhavat
gautamavirodhat parvoktayuktivirodhan markha eva.
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of Jimatavahana on this point: Gautama’s list of the means of acquisition is based
on a secular practice which recognizes birth and two kinds of daya (rktha/
apratibandha and samvibhaga/sapratibandha). The definition of svatva as
yathestaviniyogayogyatva also appears to be an important, if implicit, rejoinder to
Jimuatavahana’s assertion that sons lack yathestaviniyoga in their living father’s
estate.281

Kamalakara does not directly respond to this argument, but a conception of
svatva as yathestaviniyogayogyatva supports a theory of inheritance in which a son
and father may have svatva in an asset but have limited rights of alienation.282 The
force of the argument is thus: Jimatavahana and his followers want svatva to be
produced only from $astric sources. For them, birth and apratibandhadaya are not
sources of svatva in canonical smrtis. Even if one were to say that sons had some
right to their father’s assets, Devala and others prohibit sons from using those assets
as they would please (yathestaviniyoga). Kamalakara uses the Nayaviveka to argue
that Sastric texts are based on local usage and they can therefore be understood to
accommodate his understanding of apratibandhadaya. His theory of svatva as the
fitness for use as desired allows him to say that sons have svatva even if that does

not entail a substantive right to use their property.

281 Jimatavahana does not make this argument in the Dayabhaga. He rejects the argument that sons
have svatva but not svatantrya, Dayabhaga 1.16. He seems to adopt yathestaviniyoga as the
characteristic of svatva in Dayabhaga 1.8. See Jimdtavahana'’s Dayabhaga: The Hindu Law of
Inheritance in Bengal, ed. & trans. Ludo Rocher (Oxford: Oxford University Press, 2002), 55: “to posit
that initially one has a proprietary right in the entire estate and that this right is canceled later... would
be inept in that the result of ownership, i.e., the right to use what one owns as one wishes, would not
follow.”

282 See, for example, Kamalakara’s take on Devala 1563: “After their father’s death his sons may
partition his assets; for they do not own it as long as he is alive and competent.” Kamalakara
interprets this verse as preventing a son from spending his father’s self-acquired property on things
such as gambling. Vivadatandava, 3: iti tat pitrarjite svatantryanisedhartham, na paitamahe parvatapi
krtadinisedhartham eva na tu dharmavyaye iti vaksyamah.
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The issue of janmasvatva provides a framework for Kamalakara’s subsequent
defense of positions on inheritance that are opposed to Jimutavahana (such as a
son’s right to force a father to partition) and thus lies at the heart of Kamalakara’s
polemic. As Kamalakara develops his extended theory of dayabhaga after his
section on the nature of ownership and its sources he repeatedly attacks
Jimutavahana and his followers. In a discussion of the rights of primary and
secondary mothers (those without sons), Kamalakara singles out “Jimutavahana,
Salapani, Smartagauda (Raghunandana) and the like” for censure.283 The same list
of authors, with the addition of the Vivadacintamani, appears a few pages later as a
purvapaksin.284 Kamalakara uses Vijianesvara as an authority in rejecting
Jimatavahana’s claim that a father is always entitled to an extra share of ancestral
assets during a division.285 Direct rejections of Jimatavahana as well as implicit
polemic against his school of thought form the basic structure of the chapter on
dayabhaga. In a discussion of a verse attributed to Brhaspati establishing an equality
of shares between fathers and sons, Kamalakara argues that Jimatavahana’s
interpretation is the result of “his being blinded by hatred of the Mitaksara.”286

Kamalakara makes a brief reference to the Nyaya philosophy of ownership in
the Vivadatandava. This proves that he was aware of what were ongoing debates,
especially in Nyaya, concerning svatva. He notes, immediately after defining
sapratibandhadaya as a svatva which arises only in the absence of the son of an

object’s former owner, that Raghunatha Siromanabhattécérya defines svatva as a

283 \ljvadatandava, 14: rdhvam tu saputranam evamso naputranam iti
jimutavahanasiulapanismartgaudadayah pracyah. “The easterners such as JTmatavahana,
Salapani and Smartagauda (Raghunandana) hold that only ‘mothers’ with sons and not ‘mothers’
without sons are entitled to a share of the inheritance.”

284 \ivadatandava, 1901 ed, 305 & 307.

285 |bid., 313.

286 |bid., 318. tan mitaksarapradvesajandhyakrtam.
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separate conceptual category (padartha).287 Kamalakara also states “others say that
ownership is the fact that something may be the subject of a legal transaction or a
particular capacity.”88 Kamalakara mentions a similar list of possibilities in the
Danakamalakara:

and some say that ownership is (an asset’s) fitness for being the

subject of a cognition: ‘this is mine.’” Siromanibhattacarya (says that

ownership) is merely another conceptual category while others, such

as Devala, (say that ownership is) a particular causal potentiality.289

These statements signal an awareness of an extensive series of debates,
about svatva that were carried out by Bengali Navya-Naiyayikas in Navadvipa and in
VaranasT. Indeed, we saw in the previous chapter that the earliest Dayabhaga
commentators - SrTnathacaryactdamani and Acyutacakravartin - lived and worked
alongside Raghunatha Siromani. Given the convergence between Navya-Nyaya
discussions of ownership, Dayabhaga commentarial literature and the emergence of
a Gauda school of Dharmasastra (rivaling the Bhattas’ southern school of thought),
Kamalakarabhatta’s reference to Raghunathasiromani in a polemic against
Jimatavahana is hardly coincidental. With an eye towards these debates, we may
turn to Kamalakara’s metaphysical understanding of svatva in the
Mimamsakutahala.
3.C.2.B: The Metaphysics of Ownership: Svatvasakti in the Mimamsakutahala

The Mimamsakutuhala, a brief investigation of the principal metaphysics of

MTmamsa, engages with several novel discussions in early modern sastric debate.

Examples include the relationship between Bhakti and MTmamsa and the denotative

287 \livadatandava, 3. tatra svatvam padarthantaram iti Siromanibhattacaryah.

288 \fjvadatandava, 3. svam iti vyavaharavisayatvam Saktivisayatvam va. The 1901 edition seems to
have a more persuasive reading: “Saktivisesa” 279.

289 Danakamalakara, Bhandarkar Oriental Research Institute Ms. No 575 (103/Visrama (1)) fol 2a:
svatvam ca svam iti buddhivisayatvayogyatetyeke. padarthantaram eveti Siromanibhattacaryah
SaktiviSesa ityanye devalo ‘pi.
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capacity of vernacular languages.2% Another novel topic addressed in a relatively
short section of this text is svatva. Kamalakara quotes from the works of Raghunatha
Siromani and Ramabhadra Sarvabhauma, two prominent Naiyayikas from
Navadvipa whose treatises on ownership combine a defense of uparamasvatva with
a view of ownership’s causes as determined by Dharmasastra.29" Kamalakara
rejects these logicians’ theories and argues for a metaphysics of svatva which
coincides with the conclusions of the dayabhaga section of his Vivadatandava. For
Kamalakara, svatva is a $akti, a particular causal capacity, neither a padartha nor a
qualified abhava. The Mimamsakutahala provides a unique glimpse into the state of
svatva debates in the early seventeenth century amongst Nyaya-influenced
Mimamsakas. It also reveals that Navya-Nyaya debates concerning ownership were
a significant challenge to the Mitgksara’s theory of inheritance and warranted a
sustained analysis in a Nyaya-inflected MTmamsa idiom.

Kamalakara begins his discussion of svatva in the Mimamsakutahala by
weighing Raghunatha Siromani’s arguments from Padarthatattvaniripana - that
svatva is a padartha which is cognized as a connection between an individual and an
object, namely, “this is his.”292 Yathestaviniyogayogyatva cannot be a valid definition
of svatva because someone else’s food might be fit to eat and food is, generally, fit
to eat before and after sale and purchase.2% Raghunatha argues that the use of

Dharmasastric injunctions such as “don’t take someone else’s things” to support the

290 For Kamalakara’s rejection of Kaunda Bhatta, a ‘New Grammarian’s’ attempt to posit
bhasabhidhanasakti, and Kamalakara’s defense of Bhakti, see Pollock, “New Intellectuals,” 3-31. For
an analysis of Kamalakara’s defense of the “jianakarmasamuccaya,” see Anand Venkatkrishnan,
“MTmamsa, Vedanta, and the Bhakti Movement” (PhD Dissertation, Columbia University, 2015), 176.
291 For Raghunatha and Ramabhadra, see Kroll, “A Logical Approach to Law,” 98-100 & 123-124.

292 Mimamsakutahala, 28: tatha hi - caitrasyedam dhanam iti dhanavrtti$ caitrasambandhah
pratiyate.

2% |bid., 28: na ca yathestaviniyogayogyatvam tat, viniyogo hi na bhaksanadikam, parakiye
tatsambhavat... kifica yogyatvam nama na dhanasvartpam, tasya krayavikrayadeh prag drdhvan ca
sattvat.
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definition of svatva as yathestaviniyogayogyatva are circular because they rely on an
understanding of svatva themselves.294 Rather, svatva must be a padartha of its own
which is created by acts such as purchase and a father’s death and destroyed
through acts such as sale.2%9 All of this follows Raghunatha’s Padarthatattvanirdpana
almost verbatim.2%6 Kamalakara, parroting Raghunatha, asks “how then can a son
have ownership in his father’s assets while his father is alive?"297 Raghunatha asks
how, if one only acquires ownership on the death or relinquishment of its previous
owner, there could there be a division of preexisting property.298

Kamalakara answers both objections by appealing to the Mitaksara: he states
that sons have a proprietary right in their father’s assets because those assets are
apratibandhadaya and because Vijhanesvara, etc., argue that svatva is secular.299
Kamalakara’s arguments are intriguing because his objection to a theory of svatva
as a padarthantara is predicated on his commitments in Dharmasastra. Kamalakara
is unwilling at this stage in the argument to accept a definition of svatva which relies
on the Dharmasastra to determine its causes ($astraikadhigamya), because that
contradicts Vijianesvara’s formulation of svatva as ungoverned by $astra.
Kamalakara’s argument is not particularly convincing without taking into account his

defense of Vijiane$vara in the Vivadatandava. However, if we, like Kamalakara,

294 |bid., 28: na ca $astranisiddham bhaksanadikam viniyogah. parasvam nadadTta ityadisastrasya hi
svatvapratttau katham pravrttih? tatas ca parasparasrayabh.

295 |bid., 29: tac ca pratigrahakrayapitradimaranair janyate. danavikrayadyai$ ca nasyate.

2% Kroll, “A Logical Approach to Law,” 98-99 & 103: evam svatvam api padarthantaram.
yathestaviniyogayogyatvam tad iti cet ko ‘sau viniyogah. bhaksanadikam iti cet. na, parakiye ‘py
annadau tatsambhavat. $astranisiddham tatheti cet kim tac chastram. parasvam nadaditetyadikam iti
cet svatvapratitau katham tatpravrttih. tasmat svatvam atiriktam eva. pramanam ca tatra parasvam
nadadTtetyadikam $astram eva. tac ca pratigrahopadanakrayapitradimaranair janyate danadibhis ca
nasyate. kdrananam ekasaktima[t]tvat karyanam vaijatyad ca karyakaranabhavanirvahah iti dik.

297 Mimamsakutihala, 29: katham tarhi pitrjTvane taddhane putrasya svatvam?

298 |bid., 29: katham tarhi svasya sato vibhagah?

2% |bid., 29: tasyapratibandhadayatvat... laukikam hi svatvam iti vijiane$varadayah.
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accept apratibandhadaya as a given fact, then the rejection of Raghunatha becomes
more persuasive.

Next, Kamalakara weighs Ramabhadra Sarvabhauma’s arguments from a
commentary on the Padarthatattvanirdpana, the Padarthatattvavivecanaprakasa.
Ramabhadra argues that svatva is best understood through the padartha of abhava,
or absence. He defines svatva as the completion of acts such as purchase which
produce svatva, qualified by the prior absence of acts such as sale which destroy
svatva, or the prior absence of acts such as sale and donation which destroy svatva
qualified by the completion of acts such as purchase which create svatva.300
Ramabhadra assumes, like Raghunatha, that a single capacity ($akti) can produce
and destroy various instances of svatva, but dispenses with svatva as a padartha by
postulating svatvatva (property-ness) as an indivisible imposed property
(akhandopadhi).301 The thrust of Ramabhadra’s argument is that because we
conventionally describe the completion of purchase as creating ownership and the
completion of sale as destroying ownership, one would need to postulate a super-
padartha, svatvatva, if svatva was a padartha. It is simply easier in his opinion to

postulate a single svatva and different abhavas.302 Ramabhadra’s position is not

300 |bid., 29: paramate svatvasya yani nasakani vikrayadini tesam pragabhavavisistah
svatvotpadakah krayapratigrahadidhvamsah taddhvamsavisista va vikrayadanapragabhavah
svattvam.

Compare to the Padarthatattvavivecanaprakasa, p. 84, cited in Kroll, “A Logical Approach to Law,”
128: tathapi yathoktaviniyogarhatvader apastataya kim idam svatvam iti cet[.] kvacid
vikrayapragabhavavisistakraya[di]vinash kvacic ca danadipragabhavavisistah[] pratigrahadidhvamsa
eva[.] tatha pratigrahadeh purvam na tatha pratyayah pratigrahadidhvamsavirahat danadyanantaram
ca na svatvavyavaharas tatpragabhavavirahat[.] tatra maranasya ca dhvamsatmakataya
vikrayadipragabhavavisistam tad eva kvacit svatvam tadadhikaranaksanadhvamso va.

301 Mimamsakutahala, 29: nase jater abhave (a)py akhandopadhayah karyatavacchedakah,
nanavaijatyapeksayaikasakter eva laghutvat. Compare Kroll, 127.

302 Mimamsakutiahala., 29: adyam adaya svattvotpattih, dvitiyam adaya nastam iti ca vyavaharabh,
bhinne svatve svatvatvam api bhinnam upeyam, tadvaram klptesu dhvamsesu svatvam eva kalpitam
iti. Compare Kroll, “A Logical Approach to Law,” 129. “It is unclear whether Ramabhadra is talking
about postulating svatvatva or is actually considering a padartha of svatvatva. What is written above
reflects this study’s belief that Ramabhadra likes the imposed properties svatvatva and
svatvanasatva, and may still believe in Raghunatha’s sakti theory.”
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entirely clear, but it appears that he argues for a theory of svatvatva (as well as
svatvanasatva) as akhandopadhis and svatva as inhering in various forms of abhava
generated by actions which share a single Sakti to produce svatva.

Kamalakara’s objections are threefold. First, following his criticism of
Raghunatha, he argues that a theory of svatva as a completed action qualified by a
prior absence would not be able to account for a son’s proprietary right in his father’s
estate.303 Neither Raghunatha nor Ramabhadra, Bengalis from Navadvipa, support
a son’s right by birth and Kamalakara immediately rejects a theory which prohibits a
son’s right by birth.304

Next, Kamalakara argues that Ramabhadra’s definition of svatva “suffers from
a lack of generality (ananugamagrasta) because there is no way to distinguish
[between a dhvamsa qualified by a pragabhava or a pragabhava qualified by
dhvamsa] (vinigamanavirahat).”305 For Kamalakara, it is unduly complicated to
postulate svatva as accomplished through the inherence of different absences in an
asset because it is far simpler to postulate svatva as inhering in an asset.
Kamalakara argues that “[such a definition] is throttled by its [svatva’s]
accomplishment [sadhana] through the inherence [samavaya] of different absences
[bhinnabhava] in a material locus [adhikarana].” After all, “it is simpler to postulate a
distinct svatva than to postulate svatva on the part of manifold completions

[dhvamsas].”306 Kamalakara ends his critique with a brusque “fine, whatever” (astu

303 Mimamsakutahala, 29: tad etat pitryapitamahadhane putrasya svatve (a)vyaptam. Kamalakara
offers no warrant for this assertion.

304 Kroll, “A Logical Approach to Law,” 128. Ramabhadra argues that “because death consists of the
ultimate conclusion, death itself, in some cases, when qualified by the prior absence of sale and the
like on the part of the heirs, or the conclusion of the instant that constitutes the substratum of death,
so qualified, can be said to constitute svatva.”

305 Mimamsakutahala, 29. Generality, anugama, and its opposite, ananugama, are difficult to
translate. For a brief overview, see C. Goekoop, The Logic of Invariable Concomitance in the
Tattvacintamani: Garigesa's Anumitinirdpana and Vyaptivada (Dordrecht: D. Reidel, 1967), 131.

306 |bid., 29: nanadhvamsanam svatvakalpanapeksaya bhinnasvatvasyaiva laghutvad
adhikaranabhinnabhavasamavayasadhanena galahastitaf ca.
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yatha tatha).307 Rather, he says, it is extremely clear that svatva is placed inside the
conceptual category of Sakti, a particular potentiality, for how else could one account
for such things as the creation of the svatva of one person upon the abandonment of
the svatva of another person?308 Kamalakara favours a theory of svatva as a Sakti.
His cousin, NTlakantha, also argues that ownership “is a kind of causal capacity
arising from purchase, acceptance (of a gift) and the like... [and] that purchase and
the like are the causes of ownership is understood from secular usage alone and not
from Sastra.”309

Kamalakara’s philosophical approach to svatva attempts to bring his
understanding of daya in alignment with the metaphysics of Mimamsa. He is not
content merely to apply MTmamsa rules of interpretation to ambiguities and
controversies in Dharmasastra. Instead it appears that he wants to advance a
definition of svatva which could be applied consistently across disciplines without
compromising its conceptual coherence. For Kamalakara it is important that svatva
as a causal capacity be both logically efficient and legally accommodating.
Kamalakara’s rejection of svatva as an conceptual category for reasons of logical
coherence is buttressed by its inability to account for sons’ coexistent svatva in a
family estate. This is not surprising given that Kamalakara’s opponents such as
Raghunatha and Ramabhadra employed their logical studies of svatva to reject the
Mitaksara’s system of daya in favor of Jimatavahana’s.

Kamalakara’s engagement with Navya-Nyaya in the Mimamsakutahala thus

represents a necessary adjunct to his defense of (and Vijianesvara’s) extra-sastric

307 |bid., 26.

308 |bid., 26: tathapy atiksalyamanam svatvam $aktikuksiniksiptam eva, katham anyatha
svatvatyagaparasvattvadikam sambhaved iti. Kamalakara also discusses $akti in the
Mimamsakutahala, 12-14.

309 \lyavaharamayudkha, 59: tac ca [svatvam] krayapratigrahadijanyah $aktiviSesah. tatkaranata tu
krayadTinam lokavyavaharad eva gamyate na $astrat.
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theory of svatva in the Vivadatandava. Kamalakara’s encounter with Raghunatha
and Ramabhadra may also help us to understand the importance of his polemic
against Jimatavahana within the context of Benares’ competitive intellectual milieu.
Srinathacaryactdamani, Raghunatha Siromani and Raghunandana were all
contemporaries in Navadvipa and their approaches to ownership and inheritance
show a remarkable consistency of thought. We saw earlier that Kamalakara quoted
and rejected a Gauda school of Dharmas$astra - and Srinathacarya in particular - at
length in his Nirnayasindhu and that the Bhatta family generally took a hostile
attitude toward Gauda Dharmasastrins and Navya-Naiyayikas.319 Further,
Kamalakarabhatta’s father, Ramakrsnabhatta, was a staunch defender of the
Mitaksara, so an attack on the family’s favorite treatise on inheritance - particularly
by upstart Bengali logicians - would have presented a threat to the superiority of the
Bhatta’s status as exemplary southern Brahmanas.

This debate occurred across disciplines - Kamalakara’s MTmamsa and
Dharmagastra writing are inexorably linked. The Mimamsa/Dharmasastra nexus that
formed the core of the medieval Mitaksara school was rivaled in the 17th century by
the rise of a competing Navya-Nyaya/Dharmasastra nexus in Bengal. Kamalakara’s
limited adoption of the Navya-Nyaya idiom in his Mimamsakutdhala would have
demonstrated that he too could argue within and against a difficult and prestigious
discursive register. If Ramabhadra’s Padarthatattvavivecanaprakasa presented the
latest and greatest discussion of svatva, then we might understand why Kamalakara
was keen to summarize and reject it. Similarly, if Jimtutavahana and
Raghunandana’s comments on daya presented a hitherto unaddressed polemic

against the Mitaksara in Dharmasastra, it would make sense that Kamalakara and

310 See notes 91-93.
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his father would devote their energies to responding to them.
3.C.3: Ownership and Inheritance According to Gagabhatta

If Kamalakarabhatta was the principal intellectual champion of the Bhatta
family’s southern brand, Gagabhatta, alias Visves$varabhatta was its chief
salesperson. Gagabhatta, like his uncle Kamalakarabhatta, was a polymath who
wrote on virtually every subject in Dharmasastra and Mimamsa.3'! Unlike
Kamalakara, Gagabhatta took a direct interest in politics. He traveled to Maharastra
on at least two occasions, one of which was to perform SivajT’s coronation in
1674.312 Gagabhatta’s sojourns were integral to the Maratha state’s adoption of
Bhatta Dharmasastra as the $astric root of its legal system. Like other members of
the Bhatta family, Gagabhatta quotes extensively from his forebears - often without
identifying his sources. Gagabhatta had a particular preference for
Kamalakarabhatta’s Dharmasastric works.313 Gagabhatta adopts two of
Kamalakarabhatta’s signature arguments: a polemic against the Dayabhaga’s theory
of uparamasvatva; and a discussion of ownership that rejects Navya-Nyaya theories
of ownership as regulated by the $astra.

| examine three of Gagabhatta’s works - the Vyavahara and Danakandas of
the Dinakarodyota and the sixth adhyaya of Bhattacintamani - and | advance two
arguments.314 First, Gagabhatta’s Dharmasastric arguments follow
Kamalakarabhatta’s comments in the Vivadatandava and in the Mimamsakutihala

and attest to the Bhattas’ nexus between Navya-Nyaya-inflected MTmamsa and

311 Gaga completed his father’s Dinakarodyota - a comprehensive Dharmasastra anthology divided
into subject-specific kandas. He wrote commentaries on the Mimamsasdatras (Bhattacintamani and
Kusumarnijali) and he wrote a verse summary of portions of the Mimamsasatras after the Tarkapada.
312 See sections 3.1.C-D, above.

313 For example, he draws on the Danakamalakara, the Stadrakamalakara, and the
Rajyabhisekhapaddhati.

314 Bhattacintamani, Bhandarkar Oriental Research Institute Ms. No 613 37/1866-8.
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southern Dharmasastra. Second, Gagabhatta’s arguments suggest that a hostility to
a Gauda school of inheritance was an enduring feature of the Bhatta family’s
Dharmasastra corpus - and not a one-off from Kamalakarabhatta.
3.C.3.A: Inheritance in the Vyavaharakanda of the Dinakarodyota

In the Viyavaharakanda of the Dinakarodyota, Gagabhatta argues against a
series of assertions that, while never identified with Jimatavahana explicitly, are
clearly modeled on the Dayabhaga. Gagabhatta defines the division of inheritance
(vibhaga) as “the division into separate (shares) of that (paternal) estate.”'5 Further,
“This definition extends to a partition (made by) sons, because sons, grandsons and
the like have that (ownership before partition) in as much as ownership is produced
in the assets of the father and the like by birth alone.”1¢ Gaga gives two warrants for
this assertion, which he attributes to the author of the Mitaksara: secular convention
and the occurrence of restrictions on a father and grandfather’s independent
ownership when they have grandsons (and sons).317

According to others, Gaga relates, “division is the making of separate (shares,
which) gives birth to the production of ownership.”318 For them, this is “because that
(ownership on the part of sons) arises from division alone in as much as a son does
not have ownership in the assets of (his) father, etc., before partition.”1° For these
opponents - almost certainly defenders of the Dayabhaga - $astra is the source of

knowledge about ownership’s causes. They argue that one does not hear of birth as

315 Danakanda, fol. 111a: atha vibhagakhyam vivadapadam niripyate. tallaksanam uktam naredena.
vibhago ‘rthasya paitrasya putrair yatra prakalpyate/ dayabhaga iti proktam tadvivadapadam budhaih.
tasya svasya prtak[k]aranavibhagah.

316 |bid., fol 111a: na ca putrasya pitur dravye svatvabhavat putravibhage avyaptih. putrapautradinam
utpatyaiva pitradidravye svatvotpatya tatsattvat. This is a reference to the apocryphal satra of
Gautama.

317 |bid., fol 111a: loke tathaiva vyavaharat. evam ca sthavarasyaiva sarvasya na pitamaha iti
pautrasatve ‘pi svatve pitrpitamahayo svatantryanisedha upapadyata iti mitaksarakarah.

318 |bid., fol 111a: anye tu svatvotpatijanaprthakkaranam vibhagah. This of course is the position taken
by the Gauda school.

319 |bid., fol 111a: pit[r]a[d]idravye putrasya vibhagat parve svatvabhavena vibhagad eva tadutpatteh.
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a cause of ownership in smrti passages from Gautama (which list various causes of
ownership).320 Gagabhatta’s purvapaksin pins his argument on a $loka attributed to
Yajhavalkya that states that “a father is not the master of all immovable assets,”
which while intuitively a statement that supports janmasvatva, is read by
Jimatavahana and his followers as the inverse.32!' Gaga’s opponent parrots
Jimutavahana when they state that “one should certainly not ask ‘if partition
produces fitness for use as desired (i.e., ownership), how could that (ownership)
arise for a single son (after the death of his father) in so much as there is no partition
(by that son).”322 In truth, says the opponent, “in that case, the death of the father
alone produces that (ownership for the son).”323 Having summarized Jimutavahana’s
arguments succinctly, Gagabhatta instructs the reader to consider the examination of
ownership and the like in his Danakanda.324
3.C.3.B: Ownership in the Danakanda and in the Bhattacintamani

Gagabhatta opens the Danakanda with a definition of giving (dana) as an
activity amenable to the production of the ownership of another (preceded by) the
cessation of the svatva (of the previous owner).325 Before Gagabhatta turns to the
definition of ownership, he reproduces an argument from Kamalakarabhatta’s

Danakamalakara to the effect that Raghunandana Bhattacarya’s assertion in the

320 |bid., fol 111a: svamTrikthakrayasamvibhagaparigrahadhigamesv ityadismrtisu
svatvajanakatvenasravanat. The connection between $astra and ownership is implied.

321 |bid., fol 111a: ata eva manimuktapravalanam sarvasyaiva pita prabhur iti putrasatve pituh
svatantryanuvada upapadyate. Cf Dayabhaga, 2.22-4: manimuktapravalanam sarvasyaiva pita
prabhur / sthavarasya tu sarvasya na pita na pitamahah // A quintessential feature of the Dayabhaga
school is to read against the straight-forward spirit of the verse - that fathers and grandfathers may
dispense with all of their movable property, but not all of their immovable property - and argue that the
repetition of ‘all’ (sarvasya) in the second line iterates a father and grandfather’s absolute
independence with regard to their property. NTlakantha and Kamalakara read this verse as restricting
a father’s powers of alienation over all kinds of property severely.

322 |bid., fol 111b: na caivam vibhagasya yathestaviniyogayogyatajanakataya ekaputrasya
vibhagabhavena katham tadutpattir iti vacyam. Cf Dayabhaga 2.12.2.

323 |bid., fol 111b: pitadimaranasyaiva tatra tadutpadam. Cf Dayabhaga 1.3.

324 |bid., fol 111b: svatvadinirdpanam matkrtadanakande tu samdhyeyam.

825 Danakanda, fol 1b: danatvam tu svatvadhvamsaparasvatvotpatyanukilavyaparatvam.
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Suddhitattva - that ownership of an unaccepted gift returns to the giver - is
mistaken.326 For Gaga, like Kamalakara, the polemic against Gauda authors is
ubiquitous. Gagabhatta opens his discussion concerning ownership itself by turning
to the problem of the Vidvaijit sacrifice from the sixth adhyaya of the
MTmamsasutras.32” Gagabhatta introduces a puarvapaksin who argues that:
with regard to the gift of a son or a daughter, that is giving in the secondary
sense because: 1) it is impossible to destroy that (sva relationship to the son
or to the daughter) inasmuch as that svatva (personal relationship) is not
distinct from the state of being a son or a daughter. After all, the Sistas
wouldn’t use the word ‘mine’ with reference to a gift of that (child of theirs).328
Gagabhatta responds by claiming that birth (utpatti) is cause of ownership for
(or with reference to) sons and daughters and that the gift of a son or daughter is a
gift in the primary sense because giving destroys that - proprietary - svatva.32®
Gagabhatta appeals, implicitly, to secular convention when he adds that “ the
recognition ‘the given daughter is not my sva’is experienced (by everyone) from the
wives (of lowly) shepherds’ to the wives of pandits.”30 Gaga’s terse analysis appears
to posit a theory of janmasvatva on the part of a father in his children and on the part
of children in their father’s assets.

Gagabhatta, citing Kamalakarabhatta’s Danakamalakara, notes that “svatva is

the state of being the object of the cognition ‘mine,’ fithess for use as desired or,

326 Danakanda, fol 2b: yat tu tatra datuh svatva[m] punarutpadyata iti smarttabhattacacaryah. tan
na. Cf Danakamalakara, fol 2a: yat tu Suddhitattve sampradanagrahe tyagamastam [this is a bit
unclear] api datu svatvam punar utpadyate. iti smartta. tan na.

327 See note 95.

328 |bid., fol 3a-b: kanyaputradane tu putratvakanyatvatiriktasvatvabhavena tannasasambhavat.
pratigrahTttur yathestaviniyogyatvarupasvatvotpadasambhavat ca na mukhyadanatvam. ata eva
taddanena mameti $abdaprayogam nacaranti Sista ity ahu.

329 |bid., fol 3b: evam putrakanyayor api utpatter eva svatvajanakatastu. tasya danena nasan
mukhyam eva danatvam. This appears to be a reference to Gautama’s apocryphal sitra. See note
124.

330 |bid., fol 3b: ata eva datta kanya na mama svam iti pratitir agopalanganam a[e]apanditam
anubhavikt. See Monier-Williams’ Sanskrit Diction, 126 for a similar usage of a+(caste) to denote a
range of castes.
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according to (Raghunatha) Siromani, a distinct padartha.”3! In his discussion of the
Visvaijit sacrifice in the sixth adhyaya of the Bhattacintamani, Gaga repeats his triple
definition of ownership.332 However, Gaga does not include svatva in his list of
padarthas in his Bhattacintamani, so his reference to Raghunatha is not likely one of
acceptance.333 Gagabhatta employs Navya-Nyaya terminology (especially delimiter -
avacchedaka) to distinguish between proprietary and familial relationships (although
as we saw above, birth may establish a proprietary and a familial relationship). In
what appears to be an echo of Kamalakarabhatta and Nilakanthabhatta’s theory of
ownership as a Sakti, Gagabhatta frames the difference between a familial and a
proprietary relation in terms of $akyata - capacity.334

Returning to the Danakanda, Gagabhatta appears, at first blush, to support
Raghunatha’s opinion that ownership’s causes are limited to those causes
mentioned in Dharmasastra explicitly.335 Gaga, like Kamalakara and Madanasimha,
argues that apratibandha and sapratibandhadaya are mentioned by Gautama
explicitly.336 Gaga, however, does not seem content to defend janmasvatva by
appealing to its instantiation in smrti alone. Rather, he turns to a secular theory of

ownership, by appealing to Mimamsa again. He states that “if theft, etc., are also

331 |bid., fol 3b: svatvam ca svam iti buddhivisayatvam. yathestaviniyogyatvam va padarthantaram iti
Siromani.

332 Bhattacintamani, fol 22b-23a: svatvam ca svam iti buddhivisayatvayathestaviniyojyatvam va
padarthantaram ity anye.

333 The fourth adhyaya of the Bhattacintamani - in which Gagabhatta almost certainly gives his
preferred definition of ownership - is not available to me at present. However, the Tarkapada of the
Bhattacintamani lists seven padarthas, so it seems likely that he rejected Raghunatha’s theory of
svatva as padartha. Bhattacintamani, 17: evam ca
dravyagunakarmasamanyasamavayasaktyabhavah sapta padarthah.

334 |bid., fol 23a: svasabdasya vacyatavacchedakadhatatvadinana[?]. tena nanartho ‘pi
Sakyatavacchedakabhedat. The manuscript of the Bhattacintamani that is available to me appears to
be corrupt in many places. As | understand this passage, differences in sakyta are what delimit the
different meaning of the word sva - when used in reference to one’s children and family. | hope to
examine the fourth adhyaya of the Bhattacintamani at a later date.

335 Danakanda, fol 3b: tasyotpadakani svami rikthakrayasamvibhagaparigrahadhigamesv iti
gautamenoktani.

336 |bid., fol 3b: sapratibandho dayo rilkthJam yatha matamahadhane dauhitrasya
tatputrapratibandhat. apratibandho dayah samvibhagah. yatha pitrdhane putrasya.
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means of producing ownership, then (the only difference is that) inheritance, etc., are
dharmic.”337 An opponent scoffs at the proposition that theft and the like - prohibited
by the $astra - might be a means of acquiring ownership, but Gagabhatta responds
that there is no contradiction between being a means of acquiring ownership and
being prohibited by the $§astra.338 This is a startling admission and Gagabhatta
justifies it by paraphrasing the Prabhakara-MTimamsa school’s understanding of the
restrictions on acquiring ownership from fourth adhyaya of the Mimamsasdatras.
Gaga concludes that these (restrictions regarding ownership) are purusartha, so a
man sins if he gives or sacrifices, etc., with assets acquired by means prohibited (by
the $astra), but the gift, etc. is (legally) valid.339

Gagabhatta’s reasoning about ownership and its causes in the Danakanda
supports his defense of the Mitaksara explicitly and implicitly. He attempts to locate
apratibandhadaya and sapratibandhadaya in the Gautamadharmasdatras explicitly.
He makes two implicit arguments that are far more persuasive. First, he argues that
ownership by birth is rooted in everyday experience. Second, he argues that sastric
restrictions concerning acquisition do not have the force of law. | doubt very much
that Gagabhatta endorsed a view of theft as a cause of ownership (something
Kamalakara and virtually every advocate of a secular theory of ownership reject
vociferously). Rather, Gagabhatta appears to argue that Dharmasastra does not
determine what is or is not a legally valid means of acquiring ownership. That, as
Kamalakara and Madanasimha argue, is best left to the secular world. Taken

together, Gagabhatta’s defense of the Mitaksara in the Vyavaharakanda - from the

337 |bid., fol 3b: yady api cauryadayo ‘pi svatvotpattyupayah santi. tathapi rikthadinam dharmyatvam.
338 |bid., fol 3b: nanu cauryadinam nisiddhataya katham svatvopaya iti cen na.
nisiddhatvasvatvopayatvayor avirodhat.

339 |bid., fol 4a: ata eva tesa[m] purusarthatam... tena nisiddhopayarjitena danayagadyanusthane
purusasya pratyavayo na danadivaigunyam. See chapter 1 for the nature of purusartha and
kratvartha and its relationship to the Mitaksara school of thought.
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attacks of an opponent very much in Jimatavahana’s mould - and his rejection of
Raghunatha’s theory of ownership - as determined by the Sastra - in the Danakanda
are linked. They form, like Kamalakarabhatta’s arguments in the Vivadatandava and
Mimamsakutahala, a comprehensive, Bhatta rejoinder to a Gauda school of thought.
That Bhatta rejoinder continues the Mimamsa/Dharmasastra nexus formed by the
medieval Mitaksara school of thought but responds to new opponents from Bengal.
3.D: Conclusion

The broad, far-reaching developments - an expansion of paper-based
bureaucracies, trans-national networks of pilgrimage and trade, etc. - that
contemporary scholars associate with early modernity brought Brahmanas from
northern and southern India into contact and into conflict in places like Varanast.
These battles for patronage and prestige seem to have produced colloquy and
competition, particularly between Maharastrian Brahmanas like the Bhattas and
Bengali Brahmanas like the Bhattacaryas. The Bhattas were keen to portray
themselves as pious exemplars of southern Brahmanism and as MTmamsa
specialists. To an extent, this self-representation entailed a polemic against eastern,
Bengali logicians. To a greater extent, this rivalry succeeded in raising the Bhattas
and their texts to the apex of fame and influence, particularly in SivajT’s nascent
Marathrt state.

Clearly, the Bhattas’ defense of their family’s ideas and the interlocking,
intertextual nature of their textual corpus reveals a tightly-knit scholar family. One
aspect of that family identity appears to be a systematic, critical response to the
Gauda school of Dharmas$astra that had emerged in Navadvipa in the sixteenth
century and that spread to Varanast from Bengali émigres such as Vidyanivasa,

Jayarama Nyayapafcanana and Raghudeva Bhattacarya.



222

If Srinathacarya founded a Gauda school of thought by combining theories of
uparamasvatva (from Jimatavahana’s Dayabhaga), $astrically determined svatva
(from Raghunathasiromani’s Padarthatattvaniripana) and miscellaneous religious
festivals (from Silapani, among others), the Bhatta family seem to have developed a
rival, Bhatta school of thought that covered sraddha, inheritance, ownership and
virtually every conceivable topic in Dharmasastra. Ownership and inheritance were
one crucial aspect of this debate. Kamalakarabhatta in particular defended the
Mitaksara - of which his father was a keen advocate - by arguing against the
Dayabhaga and against the Padarthatattvanirdpana. He was followed by
Gagabhatta, and possibly by NTlakanthabhatta.

Kamalakara’s selection of Ramabhadra and Jimatavahana for particular
censure represents a continuation of the Bhatta family’s debates against Bengali
logicians who competed with them for prestige in the city of Varanast. We saw
before that the Dayabhaga may have risen to prominence in the sixteenth century
when SrTnathacarya began to teach the text in his tol in Navadvipa to pupils
including Raghunandana.340 We also saw that Raghunandana held the ‘chair’ in
smrti at the same tol as Raghunatha Siromani.34! We know little about Ramabhadra
Sarvabhauma, but he was “reported to have headed a famous tol, presumably
somewhere in Navadvipa, and to have instructed the great scholars Mathuranatha
Tarkavagisa, Jayarama Nyayapafcanana, and Jagadisa Tarkalamkara.”342
Jayarama Nyayapafncanana and Raghudeva Bhattacarya, a scholar of logic who
wrote on svatva, were Gauda signatories of the 1657 Banaras letter of judgement

also signed by NTlakantha and Gagabhatta.343 These Bengali authors typically

340 Rocher, “Schools of Hindu Law,” 125.

341 Kroll, “A Logical Approach to Law,” 101-102.
342 |bid., 123.

343 |bid., 139.
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rejected janmasvatva in their work on svatva and some, like Raghudeva, also wrote
works on Dharmasastra.344

If the 1657 letter of judgement is authentic it implies an uninterrupted, if indirect,
chain of transmission from early Dayabhaga commentaries to Kamalakara’s social
milieu. Srinathacarya taught the Dayabhaga to Raghunandana, who worked in the
same academy as Raghunatha. Ramabhadra commented on Raghunatha’s work,
perhaps at the same tol in Bengal where Raghunandana taught the Dayabhaga.
Ramabhadra wrote on svatva and taught Jayarama Nyayapafcanana and
Raghudeva, who also wrote on svatva and Dharmasastra and lived in Varanasi
alongside the Bhattas. Sankarabhatta attributed enormous importance to
Narayanabhatta’s defeat of the leading Pandits of eastern India in Orissa and Delhi
and svatva and daya would have been exceptionally potent places for Kamalakara to
continue Narayanabhatta’s legacy.345

In short, the Bhattas’ defense of the Mitaksara in the seventeenth century
represents the first time that the Mitaksara was read against Jimutavahana’s
Dayabhaga and against a Bengali school of Dharmasastra more generally. The
medieval Mitaksara school followed contemporary developments in Prabhakara-
Mimamsa texts, but its opponents were essentially the same as those in the
Mitaksara. At the same time, the Bhattas localized the Mitaksara as the root text of
Varanasr, of southern, Maharastrian Brahmanas, and of Mimamsakas. The Bhattas
argue that ownership is best understood as a $akti that is produced by secularly
recognized means of acquisition - such as birth, adoption, or marriage - and that

does not always entail actual use as desired. We shall see in the following chapter

344 For Raghudeva, see Kroll, “A Logical Approach to Law,” 130.
345 O’Hanlon, “Letters Home,” 217-218. Also see Shastri, “Dakshini Pandits at Benares,” 9-10.
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that in the eighteenth century H.T. Colebrooke encountered a thriving Maharastrian
and VaranasT school of thought that continued to defend the Mitaksara against more
recent Bengali logicians’ critiques and that appealed to the Bhattas’ texts as

authoritative works on inheritance and ownership.
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Chapter 4: Anglo-Hindu Schools of Law
In 1810, Henry Thomas Colebrooke (1765-1837), a judge of the Superior Civil
Court of Bengal and Professor of Sanskrit and Law at Fort William College in
Calcutta, completed the most influential English translation of Sanskrit Dharmasastra
works in the history of Western Indology, Two Treatises on the Hindu Law of
Inheritance: Jimutavahana and Vijnaneshwara.! In his preface to Two Treatises,
Colebrooke argued that Jimatavahana’s Dayabhaga (12th-15th Centuries) and
Vijianes$vara’s Mitaksara (11th-12th Centuries) are:
the two standard authorities of the Hindu law of inheritance in the school of
Benares and Bengal respectively; and considerable advantage must be
derived to [sic] the study of this branch of law, from access to those authentic
works, in which the entire doctrine of each school... is supported, may be
seen at one view... by exhibiting in an exact translation the text of the author
with selected glosses of his commentators or from, the works of other writers
of the same school.2
Colebrooke's thesis: that regional schools of Hindu law (in Bengal, Bihar, Benares,
Bombay and Madras), which originated from the conflicting opinions of
Jimatavahana and VijAiane$vara and took concrete form in the polemical
commentaries of early modern Sanskrit exegetes in Bengal and Varanast, shaped
the subsequent development of Anglo-Hindu personal law in Colonial and Post-
Colonial India.? Over the course of the nineteenth century, colonial Indologists and

their native collaborators added to Colebrooke’s legal schematic by recovering and

translating the commentaries and works associated with the Bengali and

" H.T. Colebrooke, Two Treatises on the Hindu Law of Inheritance (Calcutta: Hindoostanee Press,
1810). For a biography of Henry Colebrooke, see Rosane and Ludo Rocher, The Making of Western
Indology: Henry Thomas Colebrooke and the East India Company (London: Routledge, 2012).

2 |bid., iii.

3 Rocher and Rocher, The Making of Western Indology, 115. Indeed, in 1868, the Privy Council laid
down “that schools of Hindu law be a key consideration in judicial decisions.”
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Varanaseya schools of inheritance.# The orientalists’ philological endeavors
coincided with the expansion and consolidation of a colonial legal system that
attempted to codify and to regulate the personal property of its Hindu (and Muslim)
subjects - ostensibly in an effort to promote a liberal political economy.5
Colebrooke’s formulation of schools of Hindu law and, more generally, Anglo-
Hindu law have been subjected to withering critiques from two groups of
contemporary scholars: historians and Sanskritists. Historians and anthropologists
including Bernard Cohn, Neeladri Bhattacarya and Nandini Bhattacarya Panda
contend that Colonial jurists - misled by enthusiastic orientalists - erred in viewing
Dharmasastra, the scholastic texts of learned Brahmanas, as the authoritative,
customary law applicable to Hindus of all castes.¢ Moreover, these scholars argue
that distinctly European conceptualizations of religion, law and sacred texts lay at the
heart of the British construction of Hinduism and Hindu Law as stable categories that

could be recovered from careful textual study.” For the historians, Dharmasastra in

4 After the publication of Two Treatises in 1810, Colebrooke arranged the printing of the Mitaksara, the
Manavadharmasastra (with Kullikabhatta’s commentary), the Dayabhaga (with Srikrsna’s
commentary), and Viramitrodaya (1812-15). Henry Borradaile (attached to the Bombay Court)
published an edition and translation of the Vyavaharamayukha in 1827.

5 See, among others, David Washbrook, “Law, State and Agrarian Society in Colonial India,” Modern
Asian Studies 15.3 (1981): pp. 649—-721. For the later implications of religious personal law for
religion, gender and the state in India, see Eleanor Newbigin, The Hindu Family and the Emergence
of Modern India: Law, Citizenship and Community (Cambridge: Cambridge University Press, 2013).

6 Bernard Cohn, Colonialism and Its Forms of Knowledge: The British in India (Princeton: Princeton
University Press, 1996); Neeladri Bhattacharya, “Remaking Custom: the Discourse and Practice of
Colonial Codification,” in Tradition, Dissent and Ideology: Essay in Honour of Romila Thapar, eds. R.
Champakalakshmi & S. Gopal (New Delhi: Oxford University Press, 1996): pp. 20-51; Nandini
Bhattacarya-Panda, Appropriation and Invention of Tradition: The East India Company and Hindu Law
in Bengal (New Delhi: Oxford, 2008). Also see Raymond Schawb, The Oriental Renaissance:
Europe’s Rediscovery of India and the East, 1680-1880 (New York: Columbia University Press, 1984),
and P.J. Marshall, The British Discovery of Hinduism in the Eighteenth Century (Cambridge:
Cambridge University Press, 1970).

7 Christi Merrill, “The Afterlives of Panditry: Rethinking Fidelity in Sacred Texts with Multiple Origins,”
in Decentering Translation Studies, eds. Judy Wakabayashi & Rita Kothari (Amsterdam: John
Benjamin, 2009): pp. 75-94. For ‘Hinduism’ as a discursive object, see Ronald Inden, Imagining India
(Oxford: Blackwell, 1990).
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general and regional Dharmas$astra a fortiori cannot be used to determine Hindu
custom because Dharmasastra is not law.

Sanskritists, especially Ludo Rocher and Donald Davis, accept the proposition
that Dharmasastra constitutes neither positive law nor a record of Hindu custom, but
they add a further criticism of Anglo-Hindu law: that a close reading of Dharmasastra
cannot support Colebrooke’s formulation of schools of Hindu Law.8 Davis
characterizes Colebrooke’s theory of schools of Hindu law as “a phony, artificial
creation,” while Rocher argues for an ambiguous theory of Dharmasastric “school[s]
of thought.”® Rocher accepts Colebrooke’s selection of the Dayabhaga as the
representative Bengali Dharmasastric text on inheritance as warranted - provided
that one accepts its purely academic status.'® Rocher notes, however, that “the
choice of the Mitaksara puzzles me... [because] | personally think that the lawbook
for ‘the others’ [the pandits of Mithila and, subsequently, Varanasi] did not matter too
much.”'! Strangely, Rocher admits that “there is no doubt that... there is some
underlying regional unity... [in Dharmasastric texts because] when it comes to such
basic principles as the role of the joint family manager, it makes sense to speak of
‘the’ Maithilas and of ‘the’... Gaudas... but, as far as anything beyond the general
principles is concerned, pure individual sophistry prevails.”2

One problem for Rocher, Davis, and Cohn is that their expertise in well-

trodden, much read historical accounts of early colonial orientalism and Anglo-Hindu

8 Ludo Rocher, “Schools of Hindu Law,” in Studies in Hindu Law and Dharmasastra, ed. Donald Davis
(London: Anthem, 2014): pp. 119-128; Ludo Rocher, “Changing Patterson of Diversification in Hindu
Law,” in Studies in Hindu Law and Dharmasastra, ed. Donald Davis (London: Anthem, 2014): pp.
129-144; Donald Davis, The Spirit of Hindu Law (Cambridge: Cambridge University Press, 2010): pp.
89-107. Also see Rocher and Rocher, The Making of Western Indology, 112-116. Davis’ assertion that
Colebrooke “made up” these schools in 1825 is mistaken. The preface to Two Treatises (1810) makes
a claim for the existence of schools of Hindu law fifteen year earlier.

9 Rocher, “Schools of Hindu Law,” 127.

10 |bid., 125.

" Ludo Rocher, “Changing Patters,” 138.

12 |bid., 137.
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jurisprudence far outweighs their knowledge of the original Sanskrit manuscripts
from which that colonial jurisprudence emerged. Ironically, this criticism - that British
administrators’ ignorance (or contempt) of the paradigms of traditional Sanskrit
Dharmasastra created a skewed theory of regional schools of Hindu law - has been
accepted by many contemporary scholars without consulting the large number of
Sanskrit legal digests in the archives of the East India Company. This chapter tests
the accuracy of these criticisms by examining, for the first time, under-studied, early
colonial digests of Sanskrit jurisprudence against the historical backdrop of the rise
of British political hegemony in India, the development of Western Indology, and the
collaboration of indigenous scholars of Sanskrit jurisprudence.

This chapter traces the construction of Hindu Schools of Law in Colonial India
between 1772 and 1825. The chapter examines three digests of Sanskrit
Dharmasastra that were compiled at the behest of the East India Company and
whose English translations were utilized by Biritish jurists in colonial courts: the
Vivadarnavasetu (translated in 1776 as A Code of Gentoo Laws), the
Vivadabharigarnava (translated in 1795-6 as A Digest of Hindu Law on Contracts
and Successions), and the Vlyavaharabalambhattr (which served, | argue, as the
impetus for Colebrooke’s Two Treatises). | accept that the basic premise of Anglo-
Hindu Law - that Dharmasastric legal treatises encapsulate local custom - suffers
from fundamental flaws. | argue, however, that the colonial era Dharmasastra digests
articulate discernible, regionally specific schools of jurisprudential thought regarding
ownership and inheritance.

The treatises do this, | contend, by recapitulating and by enhancing the
eastern and southern scales of Dharmasastra texts that developed originally in

Navadvipa and VaranasT in the seventeenth century. On the one hand the
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Vivadarnavasetu and the Vivadabharigarnava, compiled by teams of Bengali
logicians, synthesize and defend the Dayabhaga’s Bengali (Gauda) theories of
ownership by the cessation of the ownership of the previous owner (uparamasvatva),
ownership as discernible from the $astra alone (Sastraikagamyatva), and a Sanskrit
version of factum valet (what ought not to have been done is valid when done)
against the opinions of Maithila rivals (often utilizing the formal techniques of Navya-
Nyaya philosophy).13 On the other hand, the Vyavaharabalambhattr - compiled by a
Maharastrian MTmamsaka - synthesizes and defends the Mitaksara’s southern
(Daksinatya) theories of ownership by birth (janmasvatva) and of ownership as
secular (laukika) against the Dayabhaga and logicians identified as Bengali (Pracya,
Gauda, etc.). Colebrooke’s collaboration with Balambhatta marks an important, and
unacknowledged juncture in the history of Anglo-Hindu jurisprudence: when the
Gauda/Mithila debates found in the Vivadarnavasetu and the Vivadabharigarnava
were recalibrated as a debate between Gauda/Varanaseya pandits concerning the
Dayabhaga and the Mitaksara.

Conceiving of Dharmag$astra as positive law and positing the existance of
regionally specific schools of Dharmasastric jurisprudential philosophy constitute two
independent propositions. In accepting the first proposition and rejecting the second
proposition, | argue that Colebrooke’s formulation of schools of law - particularly his
formulation of Dharmasastric theories of ownership and inheritance as rooted in the
Dayabhaga and Mitaksara - constitutes a logical and an appropriate understanding

of the state of Dharmasastra that he encountered directly in the Dharmasastra

13 JimOtavahana argues that certain transactions involving property must be legally effective even if
they are inequitable. This theory is often compared to the Roman Law maxim, “quod fieri non debuit
factum valet” (what ought not to have been done is valid when done). For the history of this doctrine,
see John Derrett, “Factum Valet: The Adventures of a Maxim,” in Essays in Classical and Modern
Hindu Law: Anglo-Hindu Law (Leiden: Brill, 1977): pp. 1-24.
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anthologies compiled for the British and through his collaboration with Bengali,
Maithila and Maharastrian pandits. Further, Colebrooke’s hypothesis that Navya-
Nyaya and MTmamsa theories of ownership lie at the heart of the division of
Dayabhaga and Mitaksara schools of Sanskrit jurisprudence is supported by the
Vivadarnavasetu, the Vivadabharigarnava, and the Vyavaharabalambhattrs
discussions of ownership and inheritance.

In the previous two chapters | traced the development of Gauda, Maithila and
Daksinatya schools of Dharmasastric thought. In the first of these two chapters, |
argued that a distinctly Bengali school of jurisprudence emerged in Navadvipa,
Bengal, in the early sixteenth century. Navadvipan Dharmas$astrins, including
SrTnathacaryactudamani (late 15th Century/early 16th Century), Ramabhadra | (16th
Century), and Acyutacakravartin (16th Century), combined Jimatavahana and
Silapani’s (14th-15th Centuries) Dharmasastric works into a comprehensive scale of
Dharmasastric texts that rivaled a similar Maithila scale of Dharmasastric texts which
developed in Mithila during the fifteenth century. | argued that the emergence of a
Bengali scale of Dharmasastric texts coincided, geographically and chronologically,
with the emergence of a Navadvipan, Bengali school of Navya-Nyaya. In their
commentaries on the Dayabhaga, Dharmasastrins such as Srinathacaryactudamani,
Ramabhadra, and Acyutacakravartin deployed Navya-Nyaya theories of ownership
to defend Jimatavahana’s jurisprudence and to reject Vijianesvara’s theory of
ownership by birth. In turn, Navadvipan-trained Navya-Naiyayikas, including
Ramabhadra Sarvabhauma (16th-17th Centuries) and Jayarama Nyayapaficana

(17th Century), developed metaphysical accounts of ownership that accepted the
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conclusions of Dayabhaga school a priori and that attacked several Maithila theories
of ownership.14

In the second of the two chapters, | examined the reception of Dayabhaga
jurisprudence and Navya-Nyaya theories of ownership in the Dharmasastra and
Mtmamsa writings amongst Maharastrian Brahmanas in the city of Varanasrt in the
sixteenth and seventeenth centuries. | argued that for the Bhatta family of Varanasr,
prominent MTmamsakas and Dharmasastrins who identified themselves as
exemplary southern Brahmanas, Gauda Dharmasastrins and their Navya-Nyaya
philosophy constituted a significant threat. My contention is that the Bhattas’
characterization of the Mitaksara as a quintessentially southern, Mimamsa-inflected
treatise on inheritance led to the formation of a distinct school of Dharmasastric
thought centered on Varanast and Maharastra. This school of thought, developed in
the commentarial writings of successive members of the Bhatta family, including
Ramakrsnabhatta, Kamalakarabhatta, NTlakanthabhatta and Gagabhatta (16th-18th
Centuries), deployed Mimamsa theories of ownership and inheritance against
Navya-Nyaya ones.'5 By the close of the seventeenth century, one can speak of two
complex, comprehensive schools of Dharmasastric thought, inflected by Mimamsa
and Navya-Nyaya philosophy, centered around pedagogical networks in Varanast
and Navadvipa, taking paradigmatically divergent approaches to the problem of
inheritance, and emanating from commentarial literature on the Mitaksara and
Dayabhaga respectively.

This chapter makes the broad claim that the schools of Dharmagastric thought

that developed in the sixteenth and seventeenth centuries endured through the

4 For more information concerning these authors, see Chapter 2 of this thesis.
15 For the life, writings, and politics of the Bhatta family, see chapter 2 of this thesis.
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eighteenth century. Additionally, the chapter argues that many of the pandits who
assisted British orientalists and jurists in the compilation of Dharmasastra digests
and in the construction of Anglo-Hindu law followed the classificatory and
pedagogical scheme of regionally specific Dayabhaga/Mitaksara schools of
Dharmasastra. In doing so, the chapter makes two significant interventions in
contemporary scholastic debates concerning the history of Dharmasastra and law in
colonial India. The first intervention takes aim at a shibboleth of modern studies of
Dharmasastra: that the division of Dharmasastric discussions of inheritance into
Gauda, Varanasrt, Maithila, Daksinatya and Dravida schools is alien to Dharmasastra
as a discipline. | argue that although the construction of a Dravida school of law was
likely an unwarranted byproduct of British legal and orientalist overreach, the
Dharmasastra compendia of the eighteenth century and the earlier intellectual
history of ownership and inheritance support a model of schools of Sanskrit
jurisprudence. In this sense, the chapter functions as a capstone to the thesis’ broad
argument that Rocher and Davis’ opposition to Colebrooke is at least partly incorrect
and that scholars ought to attend to the ways in which considerations of regional
identity, pedagogical lineage, and disciplinary commitments inflected the intellectual
history of jurisprudence in ancient and early modern India.

The second intervention addresses the more pervasive (and pernicious)
claims that: a) the advent of European colonialism precluded the further innovation of
traditional Sanskrit learning; b) that the pandits who assisted European orientalists
were patients, rather than agents in the launching of Western Indology; and c) that

the artifacts of these orientalist/panditic encounters are the discursive objects of
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hegemonic knowledge systems and record the trauma of colonialism.6 In the
context of the history of Dharmasastra during the colonial era, these connected
claims find their purest expression in Bhattacarya-Panda’s assertion that “the pandits
[who crafted colonial Dharmasastra anthologies] were not fellow inventors of Hindu
law.”17 Bhattacarya-Panda’s broad thesis, that the discussions of ownership and
inheritance in the Vivadarnavasetu and in the Vivadabharigarnava reflect eighteenth
century British preoccupations with the rights and the regulations of Bengali
Zamindaris (whose taxes fueled the East India Company’s coffers) relies on the
assumption of a fundamental epistemic rupture between pre-colonial and colonial
Dharmasastric practices.

In Bhattacarya-Panda’s defense, there are certain places in the colonial
digests where, as we shall see, common law concepts (such as guardianship
proceedings and royal primogeniture) make novel appearances in Dharmasastric
digests, but she, like Rocher and Davis, misses the great continuities between the
Vivadarnavasetu and the Vivadabharigarnava’s theories of ownership and
inheritance and Jimatavahana’s Dayabhaga and between the
Vyavaharabalambhatti and the Mitaksara. In an influential rejoinder to the Saidian
wave crashing on Indology in the 1990’s, Rosalind O’Hanlon and David Washbrook
argue that:

In fact, there is much to suggest that some at least of what we now call

'colonial knowledge' about India emerged from the late eighteenth century as
the jointly authored product of officials of the East India Company and of their

16 For a) the ‘death of Sanskrit’ hypothesis, see Sheldon Pollock, “The Death of Sanskrit,”
Comparative Studies in Society and History 43.2 (2001): pp. 392-426; Sheldon Pollock, “New
Intellectuals in Seventeenth Century India,” Indian Economic and Social History Review 38.1 (2001):
pp. 3-31; and Sudipto Kaviraj, “The Sudden Death of Sanskrit Knowledge,” Journal of Indian
Philosophy 33 (2005): pp. 119-42. For b) see Bhattacarya-Panda, Appropriation and Invention of
Tradition, esp. 1-11. For the best example of c), regarding caste, see Nicholas Dirks, Castes of Mind:
Colonialism and the Making of Modern India (Princeton: Princeton University Press, 2001).

7 Bhattacarya-Panda, Appropriation and Invention, 92.
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chosen and interested Indian informants... to overlook their participation in
projects of colonial knowledge not only ignores a considerable body of
evidence; it also deprives us of important insights into continuities from the
pre-colonial period, and hence into reasons why the 'essentialised
knowledges' of early colonialism appeared to find such ready recognition
among some at least of their Indian audiences.'8
John Duncan Derrett has analyzed the British patronage of traditional
Dharmasastrins in early colonial Bengal, but Rosane Rocher has led the way in
reconstructing the histories of the pandits who worked for the East India Company.1®
Rosane Rocher’s argument, that simplistic, dichotomous narratives of privileged
imperial knowers and their passive discursive objects elide - in the context of Anglo-
Hindu law - individual pandits and make it considerably more difficult to excavate
those pandits’ unique continuities with and contributions to the history of traditional
Sanskrit jurisprudence.

Following Rosane Rocher’s call for “historians of Orientalist scholarship to
recover in as rich texture as possible the bicultural nature of its production and rise,”
this chapter is divided into three sections. Each section examines a colonial-era
Dharmasastra digest from three angles: 1) the objectives of the East India Company
officials in commissioning the digest; 2) the backgrounds of, and the relationships
between, the pandits who compiled the digest and the orientalists who translated the
digest; and 3) the degree to which the theories of ownership and inheritance

articulated in the Sanskrit digests and English translations give an authentic portrait

of traditional Sanskrit Dharmasastra at the time and support the historical existence

18 Rosalind O’Hanlon and David Washbrook, “Histories in Transition: Approach to the Study of
Colonialism and Culture in India,” History Workshop 32 (1991): pp. 110-127, 115.

19 John Derrett, “The British as Patrons of the Sastra,” in Religion, Law and the State in India (London:
Faber & Faber): pp. 225-273. Rosane Rocher, “Weaving Knowledge: Sir William Jones and Indian
Pandits,” in Objects of Enquiry: The Life, Contributions, and Influences of Sir William Jones,
1746-1794, eds. Garland Cannon & Kevin Brine (New York: NYU Press, 1995): pp. 51-79; Rosane
Rocher, “The Career of Radhakanta Tarkavagisa, an Eighteenth-Century Pandit in British Employ,”
Journal of the American Oriental Society 109.4 (1989): pp. 627-633. For a similar project in nineteenth
century Bengal, see Brian Hatcher, “Sanskrit and the Morning After: The Metaphorics and Theory of
Intellectual Change,” Indian Economic and Social History Review 44.3 (2007): pp. 333-361.
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of the conception of regional schools of Dharmasastric thought. In doing so, | trace
the development of Western Indology alongside the expansion of British law in India
and alongside the increasing participation of traditional pandits in European
pedagogical and legal institutions.

The first section examines the Vivadarnavasetu, ‘A Bridge Over the Ocean of
Litigation,” compiled at the behest of Governor Warren Hastings in 1773 by a team of
eleven Bengali pandits from the court of Raja Krsnacandra of Navadvipa, Bengal
(1728—-1782). The section attends to the ways in which Hastings’ Judicial Plan of
1772 sought to validate Company rule by recovering indigenous, Hindu theories of
ownership and inheritance from Dharmasastric sources and by enforcing them
through the newly established Sadr DTwant ‘Adalat (Superior Civil Court). Contra
Bhattacarya-Panda, Derrett and Ludo Rocher, | argue that the Vivadarnavasetu
articulates a theory of ownership and inheritance very much in conformity with the
Gauda followers of the Dayabhaga and very much contrasted with the opposing
views of Maithila Dharmasastrins and the Mitaksara. Indeed, the compilers of the
Vivadarnavasetu, themselves Bengali logicians trained in Navadvipa, advance a
cluster of opinions that are characteristic of the scale of Dharmasastra texts that |
reconstructed in the second chapter of this thesis: ownership arising for sons on the
death of their father, ownership in joint assets held severally, and ownership as a
virtually unrestrained right to alienate as desired (even in contravention of $astric
restrictions).

The second section examines the Vivadabharigarnava, ‘An Ocean of
Resolutions to Litigation,” compiled by Jagannatha Tarkapafcanana, Radhakanta
Tarkavagi$a and a team of pandits between 1788 and 1794 under the supervision of

Sir William Jones. The section explores the connections between the dramatic
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expansion of European Sanskrit studies via the Asiatic Society (founded by Jones in
1784) and the strong desire of British-Indian jurists (including William Jones) for
increased accuracy and certainty with regard to Hindu jurisprudence. Pace Rocher, |
argue that the Vivadabhangarnava demonstrates a clear emphasis on the Bengal
school, against the Mitaksarg and against Mithila based authors. It adds to the
Vivadarnavasetu by combining the juridical opinions of the Dharmasastrins who
follow the Dayabhaga with a series of Navya-Nyaya philosophical arguments culled
from late Dayabhaga commentators (such as Srikrsna Tarkalankara) and logicians
(such as Gadadhara Bhattacarya). Moreover, by attending to the personal histories
of Jones’ pandit informers, Jagannatha, Radhakanta and Savoru Trivedi, |
demonstrate that a theory of regional schools of Dharmasastra (particularly with
regard to ownership and inheritance) influenced the compilation of the
Vivadabhangarnava. The section concludes with the argument that the complex
philosophical discussions of ownership in the Vivadabharigarnava and their
application in support of the legal opinions of the Dayabhaga school demonstrate the
strong continuity between the Vivadabharigarnava and the Navya-Nyaya-inflected
Dharmasastra of the seventeenth century Navadvipan school of Bengal.

The third section explores Henry Thomas Colebrooke’s translation of the
Vivadabharigarnava, his relationship with Radhakanta Tarkavagisa, his collection of
Sanskrit manuscripts in Varanast, his encounter with Balambhatta Payagunde there,
and his formulation of schools of the Hindu law of inheritance in 1810. | argue that
Colebrooke’s interaction with Balambhatta (via the latter’s compilation of the
Dharmasastrasamgraha and the Vyavaharabalambhattr) and his collaboration with
the pandits of the Benaras Sanskrit College in 1797 led to his encounter with a

series of southern, Varanast and Maharastrian Dharmasastra treatises (including the
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Viramitrodaya, Kamalakarabhatta’s Vivadatandava and Nilakanthabhatta’s
Vyavaharamayuikha) that articulate a distinctly southern, Mimamsa-inflected view of
ownership and inheritance that identifies and rejects, explicitly, the Dayabhaga as an
eastern, Bengali treatise. Colebrooke’s deep immersion in traditional, contemporary
Sanskrit learning in the later eighteenth century, rather than random chance, a desire
for symmetry with Islamic schools of law, or the Company’s mercurial political
interests, led him to identify a Dayabhaga/Navya-Nyaya/Bengal and Mitaksara/
Mimamsa/Varanasr divide as the core basis of regional schools of law.

In short, | argue that Hastings, Jones and Colebrooke’s pandits - Banesvara,
Jagannatha and Balambhatta - shaped the course of the development of the Hindu
law of inheritance in colonial India. The pandits did this, | contend, because of their
strong sense of continuity with the pedagogical institutions in which they were trained
- Nyaya tols in Navadvipa (or Trivent) or in extended Maharastrian scholar
households in Varanast. While it was logical and appropriate for the orientalists to
follow these patterns of schools of thought in Bengal, Mithila, and Varanast, the
distinction between Varanaseya and Maharastrian (Bombay) schools of
Dharmasastra and the construction of a Dravida (Madras) school of Dharmasastra
were unwarranted. By way of conclusion, | examine the arguments of two of
Colebrooke’s earliest critics, A.C. Burnell, and James H. Nelson, and | defend their
vociferous complaint that the construction of a Dravida school of Dharmasastra
constituted a gravely mistaken assumption.

A timeline of Anglo-Hindu law appears in figure 1. The timeline, divided into
three sections, charts the expansion of company rule, the development of Western
Indology and the state of panditry in the late eighteenth and early nineteenth

centuries.
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Figure 1: Timeline of Anglo-Hindu Law (1772-1864)
A. Expansion of Company Rule in India

1757 - Battle of Plassey

1765 - East India Company acquires the Diwant of Bengal, Orissa and Bihar

1772 - Warren Hastings assumes the Governorship of EIC, introduces Judicial Plan of
1772 1772 - Sadr D1wanT ‘Adalat (Superior Civil Court) established

1774 - Supreme Court of Judicature at Fort William established.

1781 - Hindu litigants admitted to the Supreme Court for matters of inheritance and
contract 1786 - Cornwallis appointed Governor General

1793 - Permanent Settlement, John Shore appointed Governor General

1795 - Government of Bengal and Bihar extended to Benares

1798 - Richard Wellesley appointed Governor

B. The Development of Western Indology

1776 - Halhed’s Code of Gentoo Laws published in London

1783 - William Jones arrives in Calcutta as a Puisne Judge of the Supreme Court, Henry
Colebrooke arrives as a writer for the EIC

1784 - Jones founds the Asiatic Society in Calcutta

1788 - Jones’ plan for a Digest of Hindu Law accepted by Cornwallis

1791 - Benares Sanskrit College founded by Resident Jonathan Duncan

1794 - Jones Translates Manusmirti, dies in Calcutta

1795 - Colebrooke tasked with translating the Vivadabharigarnava and appointed judge
and magistrate of Mirzapur

1797 - Colebrooke visits Benares and hires Balambhatta Payagunde, proposes a new
digest 1797-8 - Colebrooke’s Digest of Hindu Laws published

1800 - College of Fort William (for Oriental Laws and Language) founded

1801 - Colebrooke appointed Puisne Judge of Superior Court and professor of Sanskrit at
the College of Fort William

1810 - Colebrooke’s Two Treatises published

1811-1815 - Manavadharmasastra, Dayabhaga, Mitaksara, and Viramitrodaya published
by Baburama’s Sanskrit Press in Calcutta.

1827 - Henry Borradaile Publishes Translation of Vyavaharamayikha

C. Pandits in the Company’s Employ

1773 - Banesvara Vidyalankara and ten Bengali pandits hired to compile the
Vivadarnavasetu 1783 - Radhakanta Tarkavagi$éa composes the Puranarthaprakasa for
Warren Hastings

1785 - Ramalocana Vaidya of Navadvipa hired as Jones’ first pandit

1787 - Radhakanta Tarkavagisa of Navadvipa meets William Jones

1788-1794 - Jagannatha Tarkapaficanana, et al., compiles the Vivadabharigarnava
1789 - Sarvoru Trivedi compiles the Vivadasaranava for William Jones

1791 - Kastnatha Upadhyaya appointed Principal of Benares Sanskrit College
1794 - Radhakanta and Sarvoru Trivedi appointed to the Sadr DTwanT ‘Adalat
1797 - Balambhatta Payagunde crafts a commentary and digest for Colebrooke.
1803 - Radhakanta dies. Jagannatha Tarkapaficanana’s grandson, Ghanasyama,
appointed as a pandit to the Supreme Court in Calcutta in his place.

1864 - Pandit Assistants to Company and Crown Courts dismissed.
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4.A: First Steps (1765-1787)

In 1765, Robert Clive obtained the diwant (the formal right to collect revenue)
with regard to the provinces of Bengal, Bihar, and Orissa, from the Mughal Emperor
Shah Alam 11 (r. 1759-1806) for the British East India Company.20 The duty to
adjudicate legal disputes came along with the right to collect revenue from these
provinces, and, consequently, Company officials found themselves responsible for
maintaining the pre-colonial, Mughal legal system.2! In earlier times, when the
company styled itself as a Zamindar, its agents were responsible for adjudicating
relatively minor civil and criminal matters amongst its native populations and a
system of royal, Mayoral courts exercised jurisdiction over British subjects in India.22
The Mughal legal system governing native Indians was of distinctly Islamic character,
but it expressly recognized the right of Hindus to “settle disputes... according to their
own laws and customs.”3

After seven years of chaotic, turbulent rule, the Bengal government, at the
behest of Governor Warren Hastings, adopted “A Plan for the Administration for
Justice in Bengal” and established an integrated hierarchy of civil courts (DTwant
‘Adalats), culminating in the Sadr DTwanT ‘Adalat, to which Hindus and Muslims
could appeal.2* The key innovation in Hastings’ “Judicial Plan” was that “in all suits
regarding inheritance, marriage, caste, and other religious usages, or institutions, the

laws of the Koran with respect to Mahometans and those of the Shaster with respect

20 Derrett, “The British as Patrons,” 229.

21 Ibid., 229.

22 G.C. Rankin, “Civil Law in British India before the Codes,” 58 L. Q. Rev. 58.4 (1942): 467-482.

23 |bid., 229. For an overview of the Company’s earlier legal responsibilities, see Bhattacarya-Panda,
Appropriation and Invention, pp. 36-47.

24 Rosane Rocher, “The Creation of Anglo-Hindu Law,” in Hinduism and Law: An Introduction, eds.
Timothy Lubin, Donald Davis, and Jayanth K. Krishnan (Cambridge, 2010): pp. 79-88, 78-9; Atul
Chandra Patra, The Administration of Justice under the East India Company in Bengal, Bihar and
Orissa (New Delhi: Asia Publishing House, 1962); M.P. Jain, Outlines of Indian Legal History
(Bombay: Tripathi, 1966). Islamic criminal law was administered through Sadr Faujdari Adalats.
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to the Gentoos shall be invariably adhered t0.”25 The Plan called for the appointment
of pandits as advisers to the various courts. As the British administrators lacked any
knowledge of Sanskrit, these pandit ‘law officers’ were tasked with consulting the
Dharmasastras and rendering letters of judgement (vyavasthas) that gave an
established conclusion on the points of Hindu law relevant to a given case.26
Unsurprisingly, the judges of the Sadr DTwanT ‘Adalat (including Warren Hastings)
found the apparent malleability of opinions of the vyavasthas deeply troubling and in
1773 the Company commissioned the compilation of “Code of Gentoo Laws” to
settle legal disputes amongst Hindus.2?

This section argues that the resulting Dharmasastra digest, the
Vivadarnavasetu, articulates a theory of ownership and inheritance distinctly in line
with the school of thought that developed through commentaries on Jimatavahana’s
Dayabhaga in Navadvipa, Bengal, in the seventeenth and eighteenth centuries. The
section argues that pandits hired to craft the Vivadarnavasetu, many of whom were
trained in Navya-Nyaya and Dharmasastra in Navadvipa, contrasted the theories of
the Dayabhaga school with the opinions of the Maithila school in the resulting legal
anthology. The first seeds of the British formulation of schools of Dharmasastra with
regard to ownership and inheritance were sown by Bengali pandits who recapitulated
the Gauda/Mithila rivalry which, as we saw in chapter two of this thesis, marked the

founding of Navadvipa as a centre of Navya-Nyaya and Dharmasastra.

25 George Forrest, Selections from the Letters, Dispatches and Other State Papers Preserved in the
Foreign Department of the government of India, 1772-1785, Vol 2. (Calcutta, Government Press,
1890), 290, cited in Derrett, “The British as Patrons,” 232 fn 2. Cf. Rosane Rocher, “The Creation of
Anglo-Hindu Law,” 79.

26 Derrett, “The British as Patrons,” 234. A collection of vyavasthas from VaranasT appear in Sanskrit
Documents: Being Sanskrit Letters and Other Documents Preserved in the Oriental Collection at the
National Archives of India, eds. Surendranath Sen & Umesha Mishra (Allahabad: Ganganatha Jha
Research Institute, 1951).

27 Rosane Rocher, Orientalism, Poetry, and the Millennium: the Checkered Life of Nathaniel Brassey
Halhed, 1751-1830 (Delhi: Motilal Banarsidass, 1983), 48-49.
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My analysis rejects Bhattacarya-Panda’s contention that the
Vivadarnavasetu’s notions of property “involved deviations [from traditional
Dharmagastra] that constituted an invention of tradition” as over broad.2® Despite the
weaknesses of Nathaniel Halhed’s translation (produced by means of a Persian
paraphrase), and despite the British courts’ methodological mistake of treating
Dharmasastra as an accurate representation of an essentialized Hindu culture, the
Vivadarnavasetu’s pandits accomplished their task - to summarize the juridical
opinions of learned Brahmanas in Bengal according to their principal Dharmasastras.
We shall see in the following sections that although William Jones and Henry
Colebrooke criticized Halhed’s translation of the Vivadarnavastu, they did read the
Sanskrit text of the digest. Its basic scheme of contrasting Jimatavahana with Mithila
compelled them to seek out the pandits, texts and opinions of other schools of
Dharmasastra.

4.A.1: Warren Hastings’ Judicial Plan of 1772, A Rule of Property in Bengal

Before turning to the Vivadarnavasetu and the background of its Brahmana
compilers, it is important to attend to the fundamental errors inaugurated by
Hastings’ Judicial Plan of 1772: that the Dharmasastras constitute the sources of
Hindu law and that a dynamic, evolving jurisprudential tradition could be fixed,
permanently, by its consolidation into digests. Much has been written about the
dangers of viewing Dharmasastra as law. Pandits, as Ludo Rocher and others have
noted, might often be called upon to render opinions on various legal disputes, to

adjudicate caste, to assign ritual penances, and to perform consecrations, but they

28 Bhattacarya-Panda, Appropriation and Invention, 89.



242

were neither lawyers nor judges.2® The core of the misunderstanding lay in the
company officials’ assumption of the relatively stable divisions between ecclesiastical
and secular jurisdictions in Britain, where matters of inheritance, adoptions, marriage
and the other ‘religious’ issues were resolved by biblical interpretation.s0

Christi Merrill argues that “Hastings made the straightforward assumption that
there were sacred texts in India that would offer a source for interpretation
comparable to ecclesiastical authorities in British law.”1 If a British distinction
between secular and ecclesiastic jurisdictions set the stage for the creation of Hindu
law, the emerging orientalist project, which “saw ancient texts as the source of
authentic knowledge about immemorial custom and tradition,” ensured that, with
regard to Hindus, Dharmasastra would serve as its script, and pandits - soon to be
framed as ‘jurists’ and as ‘lawgivers’ — would be its actors.32 Indeed, it seems that
one of Hastings’ primary motivations in commissioning the Vivadarnavasetu was to
stave off British Home interference in the legal affairs of the Company by proving
that Hindus had legal codes of their own (and thus did not require the introduction of
British civil law).33

Bhattacarya-Panda, like Bernard Cohn, links the misreading of Dharmasastra
as law with the East India Company’s efforts to identify and to enforce stable
proprietary rights after the Bengal Famine of 1770, but her assumption that

Dharmasastric discussions of property rights are British interpolations requires

29 Ludo Rocher, “Law Books in an Oral Culture: the Indian Dharmasastra,” in Studies in Hindu Law
and Dharmasastra, ed. Donald Davis (London: Anthem, 2014): pp. 103-117; Derrett, “The British as
Patrons,” 229-231. Derrett makes the odd assertion that “dharmasastra supplied actual rule of law in
a wide variety of contexts.”

SOMerrill, “The Afterlives of Panditry,” 79. Also see Rachel Sturman, “Property and Attachments:
Defining Autonomy and the Claims of Family in Nineteenth-Century Western India,” Comparative
Studies in Society and History 47.3 (2005): pp. 611-637.

31 bid., 79.

32 Bhattacharya, “Remaking Custom,” 22.

33 Rosane Rocher, “Orientalism, Poetry, and the Millenium,” 52-3.
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further attention.34 From 1765 onwards, but particularly after 1772, the Company
attempted to analyze and to enforce - with debatable levels of success - an orderly
rule of property in Bengal and in India more broadly.35 For Hastings, and later, for
William Jones and Henry Colebrooke, the codification of Hindu law through
Dharmasastra was a vital means for securing native Indians’ rights to property - and
company rule. In 1773, Hastings wrote to Lord Chief Justice Mansfield to inform him
that the Vivadarnavasetu (in English translation) served as:
proof that the inhabitants of this land are not in the savage state in which they
have been unfairly represented... and as a specimen of the principles which
constitute the rights of property among them.36
However, the Vivadarnavasetu’s compilers’ interest in ownership and inheritance
most certainly did not come from Hastings’ direct intervention. As we shall see,
Bhattacarya-Panda’s core thesis, that an “emphasis on property was no part of the
Hindu tradition... [and] the effort to secure property rights on the basis of that
‘tradition’, especially Dharmasastra, was a central feature of the Company’s
invention of ‘Hindu law’ ignores the vibrant history of ownership and inheritance in
classical, medieval and early modern Dharmag$astra.s”
4.A.2: Gaudas and Maithilas in the Vivadarnavasetu

In 1773, Warren Hastings arranged for the compilation of a digest of Hindu

laws. Raja Rajavallabha, the Diwan of Khalsa, secured the services of eleven

34 Bernard Cohn, “Law and the Colonial State in India,” in History and Power in the Study of Law: New
Directions in Legal Anthropology, eds. June Starr & Jane F. Collier (Ithaca: Cornell University Press,
1989): pp. 131-152; Bhattacarya-Panda, Appropriation and Invention, 36-88. As Cohn notes, Hastings
was keen to disprove the prevailing assumption in London that India was a lawless despotism by
demonstrating that India had an “ancient constitution” embodied, “from remotest antiquity” in
Dharmasastric texts.

35 The best work on the subject is unquestionably Faisal Chaudry, “A Rule of Proprietary Right for
British India: From Revenue Settlement to Tenant Right in the Age of Classical Legal Thought,”
Modern Asian Studies 50.1 (2016): pp. 345—-384. Also see Ranajit Guha, A Rule of Property for
Bengal: An Essay on the Idea of Permanent Settlement (Paris: Mouton, 1963). For a withering
indictment of the Company’s ‘Rule of Property,” see Washbrook, “Law, State and Agrarian Society.”

36 Rosane Rocher, “Orientalism, Poetry and the Millenium,” 54.

37 Bhattacarya-Panda, Appropriation and Invention, 71.
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pandits, most of whom held some connection with the court of Raja Krsnacandra
Roy of Navadvipa.38 Several of the pandits were accomplished logicians and/or
Dharmasastrins: Banesvara lectured in Navya-Nyaya in Navadvipa, Ramagopala
taught Navya-Nyaya at Rajakrsnacandra’s court and authored a Dharmasastra
treatise on purification (the Suddhinirnaya) and Krsnacandra Sarvabhauma
composed a comprehensive Dharmasastra digest, the Navyadharmapradipa, which
he dedicated to Raja Krsnacandra.3® The pandits labored on their treatise at Fort
William in Calcutta between 1773 and 1775. The result, the Vivadarnavasetu, was
promptly translated (paraphrased) into Persian so that Nathaniel Halhed, one of
Warren Hastings’ protégés, could render the text into English.40 In 1776, the
Company published Halhed’s translation in London, to much fanfare as A Code of
Gentoo Laws: Or, Ordinations of the Pundits, from a Persian Translation, Made from
the Original, Written in the Shanscrit Language.*' The Code satisfied metropolitan
demands for proof that Hindus possessed written laws and inaugurated European
interest in Sanskrit language and literature, but it failed to settle Hindu law decisively
or to make much of a impact on the practice of Hindu law in India.42

Of course, the distinguishing feature of the Code is its translation via a

Persian paraphrase that deviates substantially from the Sanskrit original (usually in

38 Rosane Rocher, “Orientalism, Poetry and the Millenium,” 49. The pandits were: (1) Banesvara
Vidyalankara, (2) Krsnajivana Nyayalankara, (3) Ramagopala Nyayalankara, (4) Viresvara
Tarkapaficanana, (5) Krparama Tarkasiddhanta, (6) Krsnakesava Tarkalankara, (7) Krsnacandra
Sarvabhauma, (8) Sttarama Bhatta, (9) Kalisankara Vidyavagisa, (10) Gaurtkanta Tarkasiddhanta,
and (11) Syamasundara Nyayasiddhanta.

39 |bid., 49.

40 |bid., 49.

41 Nathaniel Halhed, A Code of Gentoo Laws: Or, Ordinations of the Pundits, from a Persian
Translation, Made from the Original, Written in the Shanscrit Language (London: Printed for the East
India Company, 1776).

42 Rosane Rocher, “Orientalism, Poetry and the Millenium,” 54-62. Admirers included Jeremy
Bentham, while James Mill was its chief detractor. Derrett, “The British as Patrons of the Sastra,” 241,
notes that “the Board at Murshidabad relied on the Code in 1779, Sir William Jones relies upon itin a
judgement from 1788, and we find it relied upon as late as 1791.” Rocher and Derrett also note that
court pandits cite the Vivadarnavasetu as one among many Dharmasastric treatises.
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simplifying complicated $astric passages) and was almost universally dismissed by
later scholars of Sanskrit.43 Derrett, working only from the English Code, questions
the authenticity of the Vivadarnavasetu in relation to pre-colonial
dharmasastranibandhas.44 Ludo and Rosane Rocher, however, working from
Colebrooke’s personal Sanskrit copy of the Vivadarnavasetu, admire its fidelity - in
style if not in the selection of topics - to contemporaneous nibandhas.4? Indeed, J.H.
Nelson, a vocal critic of Colebrooke’s formulation of ‘schools of Hindu law,” argues
that, despite the Code’s many flaws, the Sanskrit Vivadarnavasetu gives an accurate
portrait of Dharmasastra “before opinions had been expressed upon these matters
by Englishmen; before any... treatise... had been declared to be the ‘paramount
authority,” and before the existence of ‘schools of law.” 46 Ironically, Ludo Rocher
concedes that the Vivadarnavasetu's defense of Jimatavahana and characteristically
Bengali theories of ownership and inheritance support the “existence of schools of
Hindu law” (inasmuch as these schools are academic in nature).4”

The compilers of the Vivadarnavasetu crafted a text that draws on the
principal treatises of the Bengal school, articulates a relatively concise summary of
the Dayabhaga and contrasts those views with the followers of Mithila. The
Vivadarnavasetu contains little MTmamsa, scant Navya-Nyaya, and has little to say
about the philosophical nature of ownership - issues that are ubiquitous in the early
modern Sanskrit jurisprudence of inheritance. In this sense, the Vivadarnavasetu

reads like a pared-down introductory treatise.

43 |bid., 62. We shall see in the following sections how the Sanskrit Vivadarnavasetu influenced Jones
and Colebrooke.

44 Derrett, “The British as Patrons,” 240-241.

45 Rosane Rocher, Orientalism, Poetry, and the Millennium, 51.

46 J.H. Nelson, Prospectus of the Scientific Study of the Hindu Law (London: Kegan Paul & Co, 1881),
14. Cf Rosane Rocher, Orientalism, Poetry, and the Millennium, 63-4.

47 Rocher, “Schools of Hindu Law,” 120-121.
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In the opening verses of the Vivadarnasetu, the treatise’s compilers list the
texts that they consulted:
Candesvara, Dharedvara, Visvarlpa, the author of the Mitaksara
(Vijnanesvara) and Halayudha. Also, Srikrsna, Vacaspati(misra), the author of
the Dharmaratna (JTmutavahana), Srikara, Stlapant, Govinda, Laksmidhara,
the author of the [Dharmaltattva (Raghunandana), Acaryacudamani and
(Kulloka)bhatta. Having consulted these author’s statements carefully, we
compose a treatise called the breakwater of the ocean of litigation.48
Although Halhed’s pandits drew on a wide variety of sources, the bulk of the later,
more sophisticated texts belong to Bengalis such as Salapani, Jimatavahana and
Raghunandana, and the Navadvipan commentators Acaryactidamani and Srikrsna
(whose arguments the compilers deploy against Candesvara and Vacaspatimisra
I).49 Halhed’s list, however jumbled and however-much bearing the resemblance of
a Dharmasastric grab-bag, indexes the texts that the Vivadarnavasetu attempts to
organize into a coherent whole. The Gauda school of Dharmasastra is represented
by Srikrsna Tarkalankara, Srinathacaryactdamani, Raghunandana, Jimatavahana,
and Stlapani, while the Maithila authors Vacaspatimiéra | and Cande$vara appear
alongside Vijfianesvara and a bevy of earlier digest writers. As we shall see, the
compilers often privilege the opinions of Bengalis - particularly Srtkrsna - and in so
doing, recapitulate the scale of texts of the early Gauda school - examined in the
second chapter of this thesis.

Halhed’s translation misses many of the $astric intricacies of the original

Sanskrit anthology, particularly the Vivadarnavasetu's preference for the theories of

48 Vivadarnavasetu, India Office Library Ms. No 1506/3145a, fol 1b: candesadharesvaravisvariipa
mitaksarakarahalayudhau ca srikrsnavacaspatidharmaratnakrtas tatha srikarasalapant /
govindalaksmidharatattvakara acaryacudamanina ca bhattah. vakyani caisam suvimrsya kiirmo
grantham vivadarnavabhaijanakhyam. The instrumental ‘acaryacudamanina’ appears to be metri
causa. A note on emendations: all bracketed material in the footnotes in this chapter reflect additions -
rather than subtractions - to the extant manuscripts. There are very few defective passages in the
various manuscripts in Colebrooke’s collection.

49 Halhed, A Code of Gentoo Laws, Vol I, p. 27-8.
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uparamasvatva and factum valet that Jimutavahana develops in the Dayabhaga.
The first notable feature of the Vivadarnavasetu’s adherence to a Gauda school of
jurisprudence is its extensive citation of the Dayabhaga concerning the definition of
daya and vibhaga (inheritance and division). The Vivadarnavasetu’s chapter on
inheritance opens with a quote from the Naradasmrti.>° The compilers gloss this
verse by turning to the Dayabhaga. They write that: “In the above verse, the ‘paternal
estate,” that has come from the father, is something in which ownership (for the sons,
etc.) arises, contingent on the death or loss of caste of the father, etc.”>' The
compilers reproduce Jimuatavahana’s derivation of the word inheritance (daya) from
the verbal root Vda, to give. They write that:

The word ‘inheritance’ is derived in the passive sense as ‘something given,’

and this is a secondary use of the verbal root ‘to give’ because of the similarity

in the result (between the primary and secondary verbal usage), namely, the

production of ownership for another person preceded by the destruction of the

ownership (of the previous owner) who has died, gone forth, etc. Thus, the

word ‘inheritance’ is used in a technical sense to refer to that asset in

which there is ownership, contingent on a relationship with a prior owner,

when the ownership of the prior owner ceases.52

We saw in the second chapter of the thesis that Jimatavahana’s derivation of
the word daya from vda constitutes one of the major unifying features of the school
of jurisprudence that developed in Navadvipa. This passage signals that the

Vivadabharigarnava, from its outset, will follow the Dayabhaga’s theory of

uparamasvatva.

50 Vivadarnavsetu, fol 28b: vibhago ‘rthasya pitryasya putrair yatra prakalpyate, dayabhaga iti proktam
vyavaharapadam budhaih. Cf. Rocher, Dayabhaga, 249.

51 Vivadarnavasetu, fol 28b: pitrta agatam pitryam pitrmaranapatityadyadhinajatasvatvakam iti yavat.
Cf. Dayabhaga, 249: pitrta agatam pitryam. tac ca pitrmaranopajatasvatvam ucyate.

52 Vivadarnavasetu, fol 28b: diyata iti vyutpat[tlya dayasabdo[.] dadatiprayogas ca gaunah
mrtapravrajitadisvatvanivrttipirvakaparasvatvotpattiripaphalasamyat|.] tatas ca parvasvaminah
svatvoparame purvasvamisambandhadhinam yatra dravye svatvam tatra niridhadayasabdah. Cf
Dayabhaga, 250.
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The Vivadarnavasetu appears, at first blush, to militate against a hallmark of
the Gauda school of inheritance: the principle of factum valet.53 The compilers of the
text argue, implicitly, for the principle of factum valet in a passage that appeals to
Jimutavahana’s theory of ownership as a ‘hard’ right to use an asset as desired and
that rejects the Mitaksara's theory of ownership by birth. The Vivadarnavasetu
introduces the problem of a father’s rights to alienate self-acquired and ancestral
assets in a discussion of a division of property performed during the lifetime and at
the discretion of a father (pitrkrtaviohaga).5* The Vivadarnavasetu notes that a
statement from the Visnusmrti permits a father to divide his self-acquired assets as
he wishes, but not ancestral assets because a son and a father have equal
ownership with respect to them.55

Like Jimatavahana, the Vivadarnavasetu's compilers circumvent sastric
restrictions on a father’s right to alienate ancestral assets by appealing to a definition
of ownership as an entitlement for use as desired (yathestaviniyogarha[ta])>¢ and by
quoting an apocryphal verse from the Yajfiavalkyasmrti (which appears first in
Vijianes$vara’s Mitaksara): “the father is master of gems, pearls, and corals, all of it;

neither the father nor the grandfather is master of immovable assets, all of them.”s?

53 Bhattacarya-Panda argues that the Company officials’ preference for equal division amongst sons
in Bengal accounts for the Vivadarnavasetu's apparent rejection of factum valet. See Appropriation
and Invention, 105-7. Bhattacarya-Panda is mistaken, see Chapter 2, Section XI of the Code for
numerous statements authorizing a father to make unequal distributions of ancestral and self-
acquired property. For the importance of the principle of factum valet in Anglo-Hindu law, see Ludo
Rocher, “JTmutavahana’s Ddyabhaga and the Maxim Factum Valet,” in Studies in Hindu Law and
Dharmasastra, ed. Donald Davis (New York: Anthem Press, 2014): pp. 305-13.

54 Vivadarnavasetu, fol 39a: atha pitrkrtavibhago nirGpyate.

55 Vivadarnavasetu, fol 39a: pita cet putran vibhajet tasya sveccha svayamupatte ‘rthe[.] paitamahe tu
pitaputrayos tulyam svamyam iti viSnuvacanat. asyarthah. pituh svarjite ‘rthe yavad eva grhttum
i[c]chat]y] ardhabhagadvayam trayam va tatsarvam tac ca sastranumatam na tu paitamaham. Cf
Dayabhaga, 261.

56 Vivadarnavasetu, fol 39a: prabhuh svecchaya yathestaviniyogarhah. Cf Dayabhaga, 263:
yathestaviniyogarhatvalaksanasya svatvasya dravyantara ivatrapy avisesat.

57 Vivadarnavasetu, fol 40a: manimuktapravalanam sarvasyaiva pita prabhuh / sthavarasya
samastasya [sarvasya in the Mitaksara) na pita na pitamahah iti yajhavalkyiyac ca. Cf Dayabhaga,
73 & 262.
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Jimutavahana and the Vivadarnavasetu argue that the repetition of the word “all”
implies that a father may sell or give some, or most of the immovable ancestral
assets provided that he makes provisions for the maintenance of his family.58
Jimutavahana hangs his argument for factum valet - where a father’s gift or sale of
ancestral assets is in contravention of sastric requirements - on the peg of ownership
as an entitlement to use as desired. If a father has ownership (prabhutva) in
ancestral, immovable assets by virtue of Yajiavalkya’s verse on gems, pearls and
corals, then his transactions, even those made in contravention of Sastric
restrictions, must be legally valid.® The Vivadarnavasetu never goes quite so far, but
it certainly follows and quotes Jimutavahana in its rather wide interpretation of a
father’s rights of ownership.

The Vivadarnavasetu argues against janmasvatva and for a father’s
extensive, nearly unencumbered rights of ownership, but it also juxtaposes those
views with the views of the Misras (Misrah), the Maithilas. For example, the
Vivadarnavasetu distinguishes between “Srikrsnatarkalankara, Smarttabhattacarya
and Jimuatavahana” and “the Misras” on the topic of a childless wife’s right to inherit

the divided or undivided immovable assets of her deceased husband.6® The

58 Vivadarnavasetu, fol 40a: atra manimuktapravalanam ity upadaya punah sarvasyety upadanam
sarvesam bhamyaditritayabhinnasuvarnadidravyanam danadisu pituh svacchandyartham - tatrapi
sarvasyety upadanat sarvasya kutumbavartanahetor danadinisedhahl.]
kutumbavarttanavirodheyasthavarader na danadinisedha iti dayabhaga. Cf Dayabhaga, 262-3:
manimuktadyupadaya punah sarvasyety upadanat sarvesam bhumyadivyatiriktanam danadisu pituh
prabhutvam na sthavaranibandhadravyanam. tatrapi sarvasyety upadanat sarvasya
kutumbavartanahetor danadinisedhah kutumbasyavasyam bharantyatvat.

5 Dayabhaga, 263-4. See chapter 2 of this thesis for a thorough account of Jimatavahana’s
argument.

60 Vivadarnasetu, 29a: esam abhave vibhaktavibhaktasthavaradidhane patnt adhikarintti
srikrsnatarkalankarasmarttabhattacaryajimutavahanaprabhrtayah prahuh. vibhaktadhane patnt
adhikarint. avibhaktadhane bhratradayah kramenadhikarinah patnTt tu grasachadanabhagintti misrah.
Without going into extraordinary detail, this difference of opinion turns on a point of law: whether
united brothers (after the death of their father) own joint assets severally or communally. The
Bengalis, who hold that the property is owned severally, allow for a childless wife to act as her
husband’s heir.
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Vivadarnavasetu compares Srikrsna and Jimatavahana with the Miéras, or with
Candesvara (another Maithila), regularly.6' Many of these specific instances of
drawing poignant distinctions between Bengalis - Jimutavahana, et. al. - and
Maithilas - Vacaspatimisra and the like - do not appear in Halhed’s translation, but
many do. There is no mention of the Mitaksara’s theory of ownership by birth, nor is
there any mention of Navya-Nyaya and MTmamsa theories of ownership. Indeed,
there is virtually no discussion of ownership as a category. However, the basic
contours of the Gauda school of jurisprudence are unmistakable: uparamasvatva
and its manifold implications in constructing a comprehensive law of inheritance.

To conclude, the arguments that appear in the Vivadarnavasetu correlate,
rather nicely, with the social and intellectual backgrounds of the pandits who
compiled it. The text is regrettably thin on details - a fact much lamented by Jones
and Colebrooke - and we shall see that this accounted for its relative uselessness to
the pandits and judges of the Sadr DTwant ‘Adalat (and later to the Supreme Court)
and for the compilation of the Vivadabharigarnava in 1788-94. Even the bare-bones
arguments of the Vivadarnavasetu demonstrate, however, that its compilers crafted a
simple, if clear, scale of Dharmasastra texts on inheritance, in which, following
Raghunandana and Srikrsna’s commentaries, the Dayabhaga is read,
anachronistically, as a rejoinder to Vacaspatimisra and Candesvara. We shall see in
the next section that Jones and Colebrooke followed the interwoven threads of
ownership, inheritance and schools of jurisprudence to a logical conclusion in the
following decades of the eighteenth century.

4.B: The Search for Certainty (1787-1794)

61 See, for example fol 33b: iti vivadaratnakarakaradhrtamanuvacanac ca.... apatyanam putranam
tadamsinT putrasya samamsinT... iti candesvarah. jimuatavahanena tu... For further examples, see
Rocher, “Schools of Hindu Law,” 120-121.
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In 1783, William Jones (1746-1794) arrived in Calcutta to take up a position
as a puisne judge of the Supreme Court (then the Supreme Court of Judicature at
Fort William). He founded the Asiatic Society within months. In doing so, Jones
integrated two intertwined processes in the history of the British encounter with India:
the development of Hindu law and the birth of Sanskrit studies amongst
Europeans.52 Jones’ significant contributions to Indology - translations of Kalidasa’s
Sakuntala (1789) the Manavadharmasastra (1794) and a host of articles and poetry
on classical Indian subjects - were matched by a long and productive tenure on the
Calcutta Supreme Court. Although most known as a founder of modern Indo-
European philology, his most influential contribution - lionized in the dedicatory
inscription on the memorial to Jones erected in the chapel of University College,
Oxford by Robert Chambers - is his role in compiling digests of Hindu and Islamic
law for the Company and Crown’s courts in India.63

When William Jones arrived in India, the Supreme Courts’ confidence in its
pandit assistants had reached a nadir. Jones’ initial interest in Sanskrit sprang from a
desire to achieve an independent knowledge of Hindu law.64 In 1788, Jones
assembled a team of pandits, hired as representatives of the schools of Mithila and
Bengal, and nominally under the leadership of Jagannatha Tarkapafcanana of

TrivenTt, to compile a digest of Hindu laws on contract and succession.85 Two

62 For Jones' life and works, in relation to law and Sanskrit, see Rosane Rocher, “Weaving
Knowledge: Sir William Jones and Indian Pandits,” in Objects of Enquiry: the Life, Contributions, and
Influences of Sir William Jones, 1746-1794, eds. Garland Cannon & Kevin Brine (New York: NYU
Press, 1995): pp. 51-79. For a general biography of Jones, see Garland Hampton Cannon, The life
and mind of Oriental Jones: Sir William Jones, the Father of Modern Linguistics (Cambridge:
Cambridge University Press, 1990).

63 For more on Robert Chambers, particularly his role in creating the Jones memorial, see Thomas M.
Curley, Sir Rober Chambers: Law, Literature, and Empire in the age of Johnson (Madison: University
of Wisconsin Press 1998), pp. 434-436. For the Al Sirajiyyah, translated as a Digest of the
Mohammedan Law of Inheritance (1792), see John Strawson, “Islamic Law and English Texts,” Law
and Critique 6.1 (1995): pp. 21-38.

64 Rosane Rocher, “Weaving Knowledge,” 54.

85 |bid., 61-2.
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Sanskrit digests emerged from the project: the Vivadasararnava (never translated,
but intended to represent the opinions of the pandits of Mithila), and the
Vivadabharigarnava (translated as a Digest of Hindu Law in 1801, and intended to
represent the opinions of the pandits of Bengal). Unlike the Vivadarnavasetu and the
Vivadasararnava, the Vivadabharigarnava is a vast work that fills three mighty
volumes - under whose weight a Sanskritist’s back often buckles. The
Vivadabharigarnava offers intricate, Navya-Nyaya-inflected discussions of all of the
traditional titles of law, vivadapadas, (minus those related to crime): succession, sale
without ownership, joint ventures, boundary disputes, rescission of sale, etc.5¢

This section argues that the Vivadabhangarnava articulates a distinctly
Bengali theory of ownership and inheritance that combines Navya-Nyaya
philosophical reasoning with Dayabhaga legal principles. The Vivadabharigarnava
combines the Dayabhaga principles of uparamasvatva and factum valet with the
Navya-Nyaya theory of ownership as produced by the modes of acquisition
mentioned explicitly by the sastra and with the principle that the ownership of one
person is an obstructor (badhaka) to the coordinate ownership of others. The
Vivadabharigarnava combines these principles into a sophisticated, comprehensive
model of contract and succession, and uses and contrasts the arguments of late
commentators on the Dayabhaga (Srikrsna Tarkalankara and Candrasekhara
Vacaspati Bhattacarya) with the opinions of Maithila pandits and the author of the
Mitaksara. Consequently, the Vivadabharigarnava demonstrates the existence of: a)
a close connection between Navya-Nyaya philosophy and the Bengali Dayabhaga
school of jurisprudence; b) regional schools of thought regarding inheritance; and c)

a suggestive, if vague, connection between Mimamsa theories of ownership and the

66 For the vivadapadas, see Davis, The Spirit of Hindu Law, 77-81.
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Mitaksara’s theory of ownership by birth. Taken together, these points suggest that
the Navya-Nyaya/Dharmasastra nexus that | explored in the second chapter of the
thesis flourished during the late eighteenth century in Bengal.

This section attends also to the complex relationships that Jones developed
with his pandit informants, teachers and collaborators as he began his study of
Sanskrit, as he interpreted points of Hindu law from the bench of the Supreme Court,
and as he oversaw the compilation of the Vivadabharigarnava. Jones kept detailed
notes on his interactions with various pandits, and coupled with native narratives of
the colonial encounter, these reveal substantial details about the lives of pandit
collaborators such as Radhakanta Tarkavagisa and Jagannatha Tarkapaficanana.
Indeed, | contend that the regional and philosophical predilections of Jones’ pandit
collaborators led Jones to patronize the Vivadabhangarnava and the
Vivadasararnava as the codifications of Gauda and Maithila schools of the Hindu law
of inheritance. Of course, the power dynamics between Jones and his pandits were
grossly unequal. The compilation of the Vivadabharigarnava, though prompted and
inflected by indigenous distinctions between schools of jurisprudential thought, is
embedded in the Company’s broader telos of transforming native knowledge
systems into the objects of a colonial epistemic apparatus.6”

My analysis of William Jones, his pandits, and the Vivadabharigarnava
militates against Bhattacarya-Panda’s rather bizarre assertion that the elaborate
discussions of ownership in the Vivadabhangarnava constitute the direct impositions
of British common-law concepts into the Sanskrit tradition.68 My analysis also argues

against Arindam Chakrabarti and Rajiv Malhotra’s use of the William Jones memorial

67 A process depicted elegantly by Cohn in Colonialism and Its Forms of Knowledge.
68 Bhattacarya-Panda, Appropriation and Invention, 209-224.



254

to articulate their criticisms of Western Indology.®® With regard to my broader thesis -
that the scheme of Hindu schools of law pre-dates European colonization and that
these schools develop due to Mimamsa and Navya-Nyaya theories of ownership - |
conclude the section by noting that the closer encounter of Europeans with Indian
pandits was tied to the emerging view of Hindu jurisprudence as divided into regional
schools of thought. Jones’ interest in schools of jurisprudence at the “Universities” of
Navadvipa, Mithila and Varanast and Colebrooke’s exposure to a Benares school of
Dharmasastra were not merely the product of European fantasy. It was the result of
a genuine, if unequal exchange between scholars of two different intellectual
traditions - English common law and Indian Dharmasastra.

4.B.1: William Jones, Radhakanta Tarkavagisa, and Jagannatha
Tarkapancanana

It is difficult to overemphasize William Jones’ importance in the founding of
Western Indology. It is equally difficult to overemphasize the importance of William
Jones’ practical considerations as a sitting judge of the Supreme Court to his interest
in the study of Sanskrit. We shall see that for Jones, despite the clear, considerable
joy that he derived from his research into the history and literature of Sanskrit (and
other Indic languages), his primary ambition was to bring order and reliability to the
judgements of the Supreme Court by minimizing the court’s reliance on its pandit
advisors.”0 The story of Jones’ introduction to Sanskrit learning is the story of the
birth of Sanskrit studies in the West, but it is also a story of law: of the search for
original and authoritative treatises on the Hindu law of inheritance. Of course, Jones’

route to proficiency in Sanskrit involved a large caste of characters: pandits and

69 Arindam Chakrabarti, “Introduction,” Philosophy East and West, 51.4, Nondualism, Liberation, and
Language: The Infinity Foundation Lectures at Hawai'i, 1997-2000 (2001): pp. 449-451; Rajiv
Malhotra, The Battle for Sanskrit (New Delhi: Harper Collins, 2016).

70 Derrett, “The British as Patrons,” 242-3.
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Vaidyas, Bengalis and Maithilas, philosophers, Dharmasastrins, grammarians and
astronomers. Jones’ path meandered into drama - his 1789 translation of Sakuntala
inaugurated the study of Indian drama in Europe - and into theology. Oddly, no one
has connected Jones’ immersion in pandit intellectual culture with the emergence of
the concept of schools of Hindu law amongst British jurists and orientalists in India.
The reason for this lacuna, | argue, is that insufficient attention has been paid to the
pandits with whom Jones worked or to the Sanskrit digests that these pandits
compiled.

Jones arrived in Calcutta in 1783 with no knowledge of, and little interest in,
Sanskrit.7! A wariness of the pandit assistants to the Supreme Court piqued Jones’
interest in Sanskrit, which, as Rosane Rocher notes, “was not [a] scholarly interest
but perceived judicial necessity.”72 In 1785, Jones acquired a Persian translation of
the Manavadharmasastra, so that he could determine the trustworthiness of the
Court’s pandits against “the oldest book on the Hindu laws.””3 In a telling
demonstration of his distrust of native pandits, in 1785 Jones insisted that
Ramacarana, a pandit assistant to the Supreme Court, “read and correct a copy of
Halhed’s book (the Vivadarnavasetu) in the original Sanscrit, and... attestto it as
good law.”7* Jones wanted Ramacarana to commit to a fixed set of legal opinions
(articulated in the Vivadarnavasetu) from which the pandit could not deviate. Derrett
notes that Jones’ desire to calcify the Dharmasastra permanently is

where the misunderstanding lay... [for] modern Islamic and Jewish scholars
will at once admit that even an orthodox scholar cannot fix the figh or the

71 Rosane Rocher, “Weaving Knowledge,” 54.

72 |bid., 54.

73 lbid., 54. Cf The Letters of William Jones, Volume 2, ed. Garland Canon (Oxford: Clarendon Press,
1970), 664.

74 lbid., 55. Cf Letters, 699.



256

halachah for all time. Even Maimonides did not put an end to Jewish legal
scholarship.75

In his second anniversary discourse, delivered to the Asiatic Society in 1785, Jones
stressed the importance of squashing the corruption of the Court’s pandit assistants
by compiling a reliable digest of Hindu law.”¢ Jones found Halhed’s Code wanting, so
his insistence that Ramacarana attest to it “as good law” speaks volumes to his
distrust of the Court’s pandits.?? At this early stage Jones comes across as very
much a villain: a colonial judge, keen on the imperial project, distrustful of native
informants and desirous of acquiring a knowledge of Sanskrit in order to directly rule
a subject people.’8

During the Court’s fall vacation of 1785, Jones travelled to Navadvipa, having
heard Reverend Donald McKinnon’s (a chaplain for the East India Company’s army)
description of “Nuddea University” at the Asiatic Society earlier in the year.”® Jones
arrived just as the pandits of Navadvipa left “to celebrate the yearly Durgapuja rituals
for princely patrons.” Consequently, he learned his first bits of Sanskrit from
Ramalocana, a Vaidya (a member of a medical sub-caste of Brahmanas), who
taught grammar to various pupils in Navadvipa.8® Ramalocana’s tuition - they read
the Hitopadesa, “the aphorisms of Canakya,” and the Bhattikavya (all secular works)
- seems to have equipped Jones with enough proficiency in Sanskrit for him to read

a Sanskrit copy of the Manavadharmasastra by comparing it with a Persian

75 Derrett, “The British as Patrons,” 249.

76 Rosane Rocher, “The Career of Radhakanta Tarkavagisa, an Eighteenth-Century Pandit in British
Employ,” Journal of the American Oriental Society 109.4 (1989): pp. 627-633, 630.

77 For Jones’ low opinion of the Code, see Rosane Rocher, “Orientalism, Poetry, and the Millennium,”
51.

78 For Jones’ enthusiastic embrace of empire - likely an overreaction to his early support of American
independence, which had jeopardized his legal career - see Rosane Rocher, “Weaving Knowledge,”
53-4.

79 Rocher, “Weaving Knowledge,” 76.

80 |bid., 56. For the great importance that Durgapaja played in the formation of a Bengal school of
Dharmasastra, see chapter 2 of this thesis.
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translation.8! In the summer of 1786 Jones used his knowledge of the
Manavadharmasastra to overrule the opinion of one of the Supreme Court’s
pandits.82

There is an irony in Jones’ inchoate knowledge of a single smrti overriding the
interpretive proficiencies of a trained pandit on the assumption of the
Manavadharmasastra’s superior authenticity. Rocher notes that “Jones’ knowledge
of Sanskrit and of an antiquarian text was being used to decide on the merits of the
court pandits’ opinions and thereby in effect to subvert their authority as
contemporary sources of Hindu law.”83 At this point, Jones’ relationship with
Dharmasgastra highlights what Arindam Chakrabarti characterizes as “a profound
asymmetry of epistemic prestige.”84 Jones’ limited encounter with the traditional
Sanskrit learning of Navadvipa appears to have left one very important imprint on his
understanding of Dharmasastra: the importance of Jimatavahana’s Dayabhaga. In a
letter, dated October 24, 1786, he floated the idea of a new digest of Hindu laws, in
which he wished to see included “Jdimut Bahun, the best book on Inheritance.”85

Jones’ dreams of a new digest and of proficiency in the Sanskrit language
came dramatically closer to fulfillment when financial hardship drove Radhakanta
Tarkavagi$a to seek employment as Jones’ tutor in early 1787. Radhakanta, born in
the early eighteenth century, trained under the renowned Naiyayika Jagannatha
Tarkapafcanana of TrivenTt, Bengal.86 He and Jagannatha were members of the

court of Maharaja Navakrsna of Sobha Bazar (1733-1797), a close associate of the

81 |bid., 57.

82 |pid., 57.

83 |bid., 57.

84 Chakrabarti, “Introduction,” 449.

85 See Ludo Rocher, Jimitavahana’s Dayabhaga, 20, fn 53. Cf. Letters, 722.
86 Rosane Rocher, “The Career of Radhakanta,” 627.
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British during the formative years of Company Rule.8” Before encountering Jones,
Radhakanta had received patronage (in the form of tax-free land grants) from
Navakrsna and from Warren Hastings.88 Radhakanta came to the attention of the
Company’s agents when he was hired by Warren Hastings (through Navakrsna,
presumably) to compose the Puranarthaprakasa, a puranic (ancient tales) digest that
Hastings hoped could give the Company'’s officials a better understanding of Indian
history.8® Radhakanta became John Shore’s (a future Governor of Bengal) personal
pandit sometime in 1783.90 Previously, Radhakanta had declined a position as a
pandit to the Supreme Court. By 1787, however, Radhakanta grew heavily indebted
by, as Jones put it, “following the duty of Brahmans... to teach the youths of their
sect... [and] to relieve those who are poor,” and he sought financial stability in Jones’
patronage.®"

With Radhakanta’s tuition, Jones boasts his membership in “the celebrated
University of Brahmans at Navadwipa, or Nuddea” and his stream of articles in the
journals of the Asiatic Society - “On the Chronology of the Hindus” (January, 1788),
“Inscriptions on the Staff of Firiz Shah” (March, 1788) and “On The Indian Game of
Chess” (1789) - attest to Radhakanta’s influence.92 Radhakanta appears to have
been the one who encouraged Jones’ groundbreaking translation of Sakuntala

(1789).93

87 For the biography of Navakrsna, see Ranji Sen, “The Emergence of a Service Elite in Bengal in the
Half of the Eighteenth Century: A New Dimension of Collaboration,” Proceedings of the Indian History
Congress 36 (1975): pp. 511-522.

88 Rosane Rocher, “The Career of Radhakanta,” 627-8.

89 |bid., 628. Rocher notes that the Persian translation of this text was entrusted to Halhed, who never
translated it into English. See 1.O. Or Ms 1124.

9 Ibid., 628.

91 Ibid., 629.

92 |bid., 629-30.

9 |bid., 629.
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Radhakanta Tarkavagisa’s association with William Jones may not have
generated Jones’ plans for a second digest, but it influenced the shape that the
digest took. Before 1787, Jones obtained a Sanskrit copy of the Vivadarnavasetu (to
whose validity he forced Ramacarana to attest) and had this copy corrected by
Gaurtkanta, one of the eleven pandits who had created the original compilation in
1773-5.94 Jones and Radhakanta read the Vivadarnavasetu together, likely from the
beginning of their association.® In 1788, Jones offered his own translation of a
passage from the Vivadarnavasetu (augmented by a $loka from the
Manavadharmasastra) in a case concerning a brother’s right to alienate his share of
undivided property during the lifetime of his mother.9%¢ We saw earlier that the
Vivadarnavasetu recapitulates a fairly simple version of the Gauda/Maithila division
of schools of thought regarding inheritance that emerged first in the sixteenth
century. If Jones encountered the Sanskrit version of this text with a Navadvipan
pandit then it is likely that the Vivadarnavasetu's sectarian arguments contributed to
Jones’ desire to craft a digest of Bengali and of Maithila Dharmasastra, and to obtain
the services of a Navya-Naiyayika in untangling the complexities of ownership and
inheritance in Sanskrit jurisprudence.

In March of 1788, Jones wrote to Governor Cornwallis to propose a new
digest, “after the model of Justinian’s inestimable Pandects, compiled by the most
learned of the native lawyers.”¥7 Jones proposed hiring two pandits: Radhakanta, as
a representative of Bengal, and Sarvoru Trivedi, for Mithila. Jones justified these

pandits’ appointment, because Radhakanta was “highly revered by the Hindus in

94 Rosane Rocher, “Weaving Knowledge,” 63.

95 “L etters,” 797.

9 The case was Kistnochurn Mullick v. Ramnarain Mullick, reported in T.A. Row, Indian Decisions
(OId Series), Vol. I, Supreme Court Reports, Bengal (Madras: Law Printing House, 1911): pp. 178-9.
Cf Rocher, “Weaving Knowledge,” 63.

97 Letters, 794-800. Cf Rocher, “Weaving Knowledge,” 62.
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Bengal” and Sarvoru, of Mithila, was “universally esteemed in that province.”8 It may
seem a small detail, but Jones’ letter to Cornwallis suggests that Jones’ collaboration
with Radhakanta - their reading of the Vivadarnavasetu and immersion in the pandit
culture of Navadvipa - shaped the project’s motive as a codification of the different
laws of inheritance for Bengal and for Mithila. Jones’ letters and addresses display
no interest in a Maithila school of law, or in the importance of querying the opinions
of Maithila pandits, until after he and Radhakanta read the Vivadarnavasetu together.
In the course of time, the difficulties, indeed, impossibilities, of reconciling the
opinions of Gauda and Maithila theories of ownership and inheritance became
apparent, and this gave Colebrooke good reason to view the project of compiling
Hindu law as an exercise in recovering the opinions of different schools of
jurisprudence. Sarvoru Trivedi broke off from the main project almost immediately
and completed an exclusively Maithila treatise, the Vivadasararnava, in 1789.99 The
Vivadasararnava is, generally speaking, a gloss of Vacaspatimisra II’s
Vivadacintamani, and like the Vivadarnavasetu, it suffers from a stylistic brevity that
limits its interest.100

As the project picked up steam - and fractured along regional lines -
Radhakanta arranged for six additional Bengali pandits to join Jones’ team: his
teacher, Jagannatha Tarkapafcana, Jagannatha’s son, Ramanidhi, Jagannatha’s

grandson, Ghanasyama, Guruprasada, Ramamohana and Gangadhara. 0"

98 |bid., 798. Cf Rocher, “Weaving Knowledge,” 62.

99 |bid., 62.

100 Vivadasararnava, India Office Library Ms. No 1505/3145b. This is Colebrooke’s personal copy. The
section on inheritance starts at fol. 59a. It gives a fairly typical Maithila account of inheritance: tatra
dayo nama yad dhanam svamisambandhahetunanyadiyam api svam bhavati tad ucyate. sa ca
dvidhah apratibandhah sapratibandhas ca... vibhago nama dravyasamudayavisayanam
anekasvamyanam tadekadesesu vyavasthapanam. The Maithila pandits usually defend the co-
ordinate ownership of sons after the death of their father, but deny them ownership during their
father’s lifetime. See fol. 59b: tatra jTvati pitari matari ca tadanicchayam taddhanavibhago na bhavati.
101 Rosane Rocher, “Weaving Knowledge,” 62.
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Jagganatha Tarkapafncanana was born in TrivenTt in 1695 to Rudradeva, a prominent
scholar from a long line of logicians.192 As a boy, Jagannatha mastered Navya-Nyaya
in the tols of his uncle, Bhavadeva Nyayalankara, and Raghudeva Vacaspati, and
when Jagannatha’s father died in 1718, he opened his own 10l.193 Like Radhakanta,
Jagannatha was patronized by Raja Navakrsna. In the early nineteenth century,
William Ward noted that:

At Triveni about 28 miles north of Calcutta, is a large chauvaree, where a

Brahmum named Jagunnath’hu Turku Punchannu presides. He knows a little

of the Vadus, and, it is said, has studied the Vadantu, Shankhya, Patunjulu,

the Naya smritee, tuntru, ulunkaru, Kavya, pooranu, and other shastrus. He is

supposed to be the most learned and oldest man in Bengal.04
Jagannatha’s grandfather, Candrasekhara Vacaspati Bhattacarya, who flourished in
the seventeenth century, wrote two Dharmasastric treatises whose ideas appear
frequently in the Vivadabharngarnava: the Dvaitanirnaya (composed in 1640) and the
Smrtisarasamgraha.95

The pandits completed the bulk of the Vivadabharigarnava by 1792 and were
dismissed promptly (with the exception of Radhakanta who stayed on to assist
Jones).106 After finishing his work on the Vivadabharigarnava, Jagannatha returned
to his home in Triveni, where he “went on teaching younger pandits at his home” and

received a pension of 300 rupees a month which he secured from the British

authorities with Jones’ assistance.197 In short, Jones’ thinking about the relative

102 Sinha, Samita, Pandits in a changing environment: Centres of Sanskrit Learning in Nineteenth
Century Bengal (Calcutta: Sarat Book House: 1993), 221-222. Also see Brajendranath Baneriji, Dawn
of New India (Calcutta: M.C. Sarkar, 1927), 84-91.

108 |bid., 222.

104 William Ward, A View of the History, Literature and Religion of the Hindus, Volume 2 (Serampore:
Mission Press, 1815), 200.

105 See the New Catalogus Catalogorum: An Alphabetical Register of Sanskrit and Allied Works and
Authors, Vol 6, ed. K. Raja (Madras: University of Madras, 1971), 370.

106 Rosane Rocher, “The Career of Radhakanta,” 631.

107 Rosae Rocher, “Weaving Knowledge,” 70. Cf Baneriji, “Dawn of New India,” 90. See Rosane
Rocher, “The Career of Radhakanta, 631 fn 43 for the prominent role that several of the
Vivadabharigarnva’s pandits played in Anglo-Hindu courts in the nineteenth century.
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importance of various regions of Hindu law evolved from a search for the oldest,
most authoritative text to an interest in the Dharmasastra as interpreted according to
the juridical specialists of Bengal and Mithila. Arguments concerning Varanasr, the
Mitaksara, or a ‘Southern’ Brahmanical school of jurisprudence are absent from
Jones’ considerations. The Mitaksara and its defenders in Varanast would enter
Western conversations about Sanskrit jurisprudence when H.T. Colebrooke hired
Balambhatta Payagunde in 1797.

4.B.2: The Vivadabhangarnava, An Ocean of Navya-Nyaya Jurisprudence

The Vivadabharigarnava, the Sanskrit treatise compiled by Jagannatha’s
team of Bengali, Navya-Nyaya trained pandits, demonstrates a clear preference for
the opinions of the Bengal school, against the Mitaksara and against Maithila
authors. It adds to the Vivadarnavasetu by combining the juridical opinions of the
Dharmasastrins who follow the Dayabhaga with a series of Navya-Nyaya
philosophical arguments culled from late Dayabhaga commentators (such as
Srikrsna Tarkalankara) and logicians (such as Gadadhara Bhattacarya). The text
reflects the philosophical and juridical predilections of its Navadvipa and (TrivenT)
compilers. Indeed, the complex philosophical discussions of ownership in the
Vivadabharigarnava and their application in support of the legal opinions of the
Dayabhaga school demonstrate the strong continuity between the
Vivadabharigarnava and the Navya-Nyaya-inflected Dharmasastra of the
seventeenth century Navadvipan school of Bengal.
The compilers of the Vivadabharigarnava show a clear interest in the

philosophical nature of ownership and the implications of philosophical
considerations on thorny jurisprudential questions, particularly with regard to

inheritance. | argue that a consistent theory of ownership as a $astrically determined
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entitlement for use as desired, that exists for only one individual at any given time,
runs throughout the Vivadabharngarnava. | build this case through examining three
juridical questions: 1) the definition of daya (inheritance) and division (vibhaga); 2)
the possibility of ownership by birth; and 3) the legal validity of a father and of
undivided sons’ alienation of immovable assets in contravention of sastric
regulations (factum valet). In each instance, the compilers of the Vivadabharigarnava
defend Jimutavahana’s Dayabhaga from the attacks of the “Misras” and/or “the
author of the Mitaksara” by appealing to the commentary of Srikrsna Tarkalankara
and Navya-Nyaya treatises on ownership. The cumulative weight of these arguments
suggests that the Vivadabharigarnava articulates an identifiably Bengali, Navya-
Nyaya-inflected scale of Dharmasastra texts that contrasts with a rival, Maithila scale
of Dharmasastra texts primarily, and with the Mitaksara, secondarily.

The Vivadabhangarnava’s section on inheritance uses Srikrsnatarkalankara’s
commentary on the Dayabhaga to defend Jimatavahana’s theory of uparamasvatva
from the attacks of Raghunandana, the Mitaksara, and Vacaspatimisra. It does this
by invoking Navya-Nyaya theories of ownership as a ‘blocker’ (badhaka) to the
ownership of another. The section opens by quoting a verse from the Naradasmrti:
“the wise call that title of law (vivadapada), under which a division of paternal asstes
is initiated by (a man’s) sons, the division of inheritance.”1%8 The compilers, citing
Jimatavahana nearly verbatim, interpret “paternal” assets as assets in which
ownership arises from the death of the father.1%° This definition of dayabhaga

accords with Jimatavahana’s Dayabhaga, but the compilers of the

108 Vjvadabharigarnava, Bodleian Library Ms. No. 720, fol 1b: atha dayabhagah. tatra naradah.
vibhago ‘rthasya pitryasya putrair yatra prakalpyate / dayabhaga iti proktam tad vivadapadam
budhaih. Cf Dayabhaga, 249. See note 51 for a parallel passage in the Vivadarnavasetu.

109 |bid., fol 1b: pitrta agatam pitryam tac ca pitrmaranopajatasvatvam ucyate... iti uktavan iti
jimutavahanah.
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Vivadabharigarnava, assuming uparamasvatva, question whether this title of law
refers to the assets in which ownership arises subsequent to the death of a father,
etc., or to the ownership (of the sons, etc.) that arises in respect of their father’s
assets when he dies.’? The compilers try out various possibilities, but they conclude
that dayabhaga is:

in fact, that distribution, participation, or ownership of the paternal estate (or
wealth descending from the father in consequence of his death or the like, or,
in other words, property of the deceased father) which is established or
acknowledged by the sons to vest in a certain owner, as a term of law relative
to ownership. Consequently, from the relation of the term, ownership itself
being the title of law, the property of the estate, which belonged to a deceased
owner, being vested in another by reason of consanguinity, is inheritance.

The compilers’ comments presuppose that after the death of their father, sons
and other relatives obtain ownership in their father’s assets severally. If daya
constitutes the ownership that arises in a specific assets, then division constitutes
the ascertainment of that ownership. The compilers write:

The act of ascertaining the individual right, or the ascertainment of a separate
title, is partition, or division; for, on the death of the father, his right is divested,
and a title vests in his son or other heir; and in the case of two or more sons,
each son has a several title to the property, which shall thereafter be received
by him: but, since that [right] is absolutely invisible, and cannot be perceived
by the eyes or senses, it is ascertained by lots or the like, and argued from
logical inference alone; that solely constitutes ascertainment: or the
consequent act, such as distribution by casting lots or the like, is signified by
the term partition.12

10 |bid., fol 1b: artho dhanam pitryam pitrtvasambandhal[labdham] iti smartah. tatha ca
sambandhadhin[a]svatvavaddhanasya vibhago vibhajanam yatra dhane kalpy[a]te taddhanam
dayabhaganamakam. The alternative option, that it refers to ownership, appears later.

1 lbid., fol 2b: vastutas tu pitryasya pitrta agatasya pitrmaranadina vinastapitrsvatvasyeti yavat.
tadrsasya arthasya vibhagah bhajanam [svamitvam yatra svamini kalpyate jidpyate putraih]
[tat]svamiviSistam vivadapadam. tatha ca visesanatvat svamitvasyapi vivadapadatvena
nastasvamikadhanasya sambandhinam svamitvam eva dayabhaga iti. The translation of the above
passage is Colebrooke’s. Henry Thomas Colebrooke, A Digest of Hindu Law on Contracts and
Successions, Volume 2 (Calcutta: Company Press, 1801), 504.

12 |bid., fol 2b-3a: atrocyate. svatvanirnayakavyaparah svatva[visesa]nirnayo va vantanam sa eva
vibhagah. tatha hi pitari uparate tatsvatvam nasyati tatputradinam ca svatvam jayatel[.] tac
c[alnekaputrasthale yena yena putrena yad yad dhane sthapsyate tatra tatraiva tasya tasya svatvam
bhavati sa eva nirnayah [tadanta]vyaparo va gutikapatadir vibhagapadarthah. Cf Dayabhaga, 1.7-8, p.
250. The translation of the above passage is Colebrooke’s. Colebrooke, Digest, Vol. 2, 505.
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The elaborate complexity of the Vivadabharigarnava’s language (characteristic of
Navya-Nyaya-inflected jurisprudence) obscures its relatively simple meaning: when a
father dies (biologically, or legally), his relations acquire ownership in specific assets.
The act of division, which one might assume creates ownership, or divides an
existing ownership of various relatives, actually constitutes the act of knowing who
already owns what asset.

Of course, this theory of individual ownership after the death of the father
forms a fault line between Jimatavahana and Raghunandana, the Maithilas and
VijAanesvara. The latter hold that sons own assets jointly after the death of their
father and partition replaces their joint ownership over the entire estate with
ownership over particular assets within the estate. The Vivadabhangarnava,
following Jimutavahana, explains that:

after the decease of the father, and after the consequent divestiture of his

property, a right is vested in his sons... there is no argument to prove the

divesture of the co-ordinate property of sons, and rise of another several
property; although the texts, which notice partition, do suggest that several
property, it would be difficult to establish the failure of one property and the
rise of another: therefore, the property of each is established in that which will
become his by lot.113

The Vivadabharigarnava’'s compilers state Raghunandana’s contrasting view
(that sons acquire coordinate ownership over the entire estate after their father’s

death) and note, with obvious discomfort, that such an opinion is accepted by,

among others, the author of the Mitaksara and Vacaspatimisdra.’4 The compilers’

113 |bid., fol 9a-b: putrasvatvasya pitrsvatvanasanantaram eva sambhavat pitrsvatvanas[e] ‘ptti
vibhaganantaram putranam samudayikasvatvanase svatvantarotpattau ca pramanabhavam
vibhagabodhakasastranam eva tadbodhakatve ‘pi ekasvatvanasaparasvatvotpattikalpane gauravam
iti tasmat yatra yasya gutikapato bhavisyati tatraiva tasya svatvam kalpyate. tasya capratyaksatvena
niScetum asakyataya gutikapatena nirnayalh] kartavyalh] sa eva vibhagalh]. The translation is
Colebrooke’s. See Colebrooke, Digest, Vol. 2, 518. Cf Dayabhaga, 250.

114 |bid., fol 10a: anayor matayoh samudayikasvatvavadismartamatam eva
harinathamitaksarakaravacaspatimisrabhavadevadinam sammatam.
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discomfort is apparent because they enclose this statement with two quotations from
Srikrsna’s commentary on the Dayabhaga: 1) that co-ordinate ownership (glossed
by Colebrooke as ‘property’) amounts to assets in which individual shares exist, but
are not yet determined, and 2) that co-ordinate ownership of the same nature
(sajattya) in a single asset is impossible for two individuals at the same time.15
Srikrsna’s opinion, that co-ordinate ownerships are possible, provided they do not
share a similar nature, feels very much like an awkward solution to a difficult
philosophical problem. We shall see that Srikrsna and the compilers of the
Vivadabharigarnava reject the possibility of sons and fathers holding co-ordinate
ownership and that these authors allow undivided sons (i.e., sons whose father has
died, but who have not yet divided the paternal estate amongst themselves) to sell
their shares severally. | think that Sr1krsna’s solution to the Raghunandana/
Jimatavahana debate is to postulate something of a theoretical, sub-proprietary right
of ownership for undivided heirs in the entire estate that cannot prevent any heir from
alienating their individual share of the estate.

The Vivadabhangarnava and Srikrsna sail uncomfortably close to the wind in
their attempts to harmonize the mechanics of Raghunandana and Jimatavahana’s
theories of uparamasvatva, but they appear to be following - if following roughly - a
debate that Gadadhara Bhattacarya explores in the Svatvarahasya, a complex,
Navya-Nyaya discussion of ownership.1¢ Gadadhara weighs “Gauda” and “Maithila”

opinions concerning the collective ownership of sons in their deceased father’s

15 |bid., fol 10a-b: Srikrsnatarkalankarah sadharanadhanopastambhasabdena [iti]
anirntta[visesa]sva[tva]dhanopastambhasyaiva bodhanat na tatra vyavaharavirodha ity ahuh[.] tatha
ca sati ekasmin ekadravye ekadaiva nanasvatvas[vilkarat sajatiyasvatve pratisajatiyasvatvena
pratibandhakatvam kalpanTyam etad evoktam srikrsnatarkalankaraih. Cf Dayabhaga, ed. Heramba
Chatterjee (Howrah: Howrah Samskrta Sahitya Samaja, 1978), 35-6: Srikrsna on Dayabhaga 1.5:
sajatTyasvatvam prati sajatiyasvatvam virodhi.

16 For the date and authorship of the Svatvarahasya, see Ethan Kroll, “A Logical Approach to

Law,” (PhD diss., University of Chicago, 2010), 198-203.
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estate.’7 Gadhadhara accepts that in some instances, such as when a father’s
estate consists of a single slave or a single gold coin, sons may have co-ordinate
ownership, but he concludes his argument - ambiguously - with the statement that
because “there would be no opposition to the theory of the Maithila-s mentioned
above (regarding a collective svatva for the sons upon the father’s death)... it is
necessary, and economical, for svatva generally to obstruct [the] production of
another entity delimited by svatva.”18

Gadadhara’s argument, articulated in a Navya-Nyaya idiom and embedded in
a running debate that gives few settled conclusions, leaves much to be desired.
Gadadhara frames the argument as a debate between Gaudas - represented by
Jimuatavahana - and Maithilas. This suggests that the Vivadabharigarnava’'s Nyaya-
laden analysis of the metaphysical mechanics of uparamasvatva emerges from a
debate between Bengali and Maithla pandits (and to a lesser extent, the Mitaksara)
regarding different opinions and theories of ownership.

The compilers of the Vivadabharigarnava weigh and reject the theory of
ownership by birth (janmasvatva). In doing so, the compilers contrast Navya-Nyaya
and Mimamsa theories of ownership. While they conclude - in conformity with
Navya-Nyaya tradition - that the causes of ownership are limited to those modes of

acquisitions stated explicitly in the smrti, they accept the canonical status of the

"7 Kroll, “A Logical Approach to Law,” 240-251. See page 249 fn 107 for the Svatvarahasya’s Navya-
Nyaya laden gloss of JimGtavahana’s Dayabhaga: vikrayadimaranadijanyasvatvanasotpattiksane
bhratrantaranam svatvam avinastam api taddhanavrttitasya [ka]likavyapyavrttitvat[.] evan ca
svatvanavacchedakasamaye ‘p[y] ekasya vikrayadina kret[r]adisvatvotpattau badhakabhava ity
ahuh[.] dayabhagakrtas tu maranadijanyapitradisvatvanasat sarvvesv eva taddhanesu na
tatraivafse tasya svatvam utpadyatel[.]

18 |bid., 251. See fn 111 for Svatvarahasya, fol 38a-b: samanyatah svatvatvavacchinnam prati
svatvatvena pratibandhakasvatvasya praguktamaithilamate ‘py avasyakataya tanmate ‘py
a[prlattkarat. This comment is formally structured as a warrant (hetu), rather than as an assertion.
The author of the Svatvarahasya links a long series of these warrants (which individually constitute
assertions in their own right) when formulating his description of ownership.
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apocryphal passages -attributed to the Gautamadharmasdatras - that the Mitaksara
uses to justify janmasvatva. The compilers defeat the theory of janmasvatva by
exploring the theory that the svatva of one person obstructs the svatva of another
person in the same asset, generally. In doing so, the Vivadabharngarnava’'s compilers
extend a common conceptual thread - of ownership - from its definition of inheritance
and division to a consideration of ownership’s causes and to an analysis of
janmasvata.

The Vivadabharigarnava introduces the question of the possibility of
ownership by birth by exploring the philosophical nature of ownership itself. The
Vivadabharigarnava quotes Jagannatha’s grandfather, Candrasekharavacaspati:

does ownership belong to one of the seven padartha’s, substance, etc., or is it

a distinct (padartha)? On this issue, (my) grandfather, assuming the opinion of

the MTmamsakas (for argument’s sake) states that as far as ownership is

concerned, (ownership) is a particular samskara (mental impression) that
operates on this or that substance. But, he says, according to the (correct)
opinion of the Naiyaikas, svamitva (ownership from the owner’s side of things)
is an effect, existing in an owner, described by this or that substance, and that
exists in a substance by the relation of describer-ness.1°

The Vivadabharigarnava concludes that the correct definition of ownership is
that of Siromanibha’gtacérya: that ownership is a distinct padartha.’20 The text
considers several metaphysical details of ownership from within the Navya-Nyaya

tradition, such as whether ownership abides in substances or in people, and whether

ownership abides in qualities (such as blackness, etc.), and it concludes with a

9 Vivadabharigarnava, fol 3a-b: atra svatvam eva kim dravyadisaptapadantargatam atiriktam va. atra
pitamahacaranah svatve tavat tat[tad]dravyavrttisamskaravisesa iti mimamsakamatam asrityahulh].
naiyayikamate tu tattaddravyanirupitasvamivrtt[ylaptrvam eva svamitvam tac ca
niripakatasambandhena dravyavrttity ahah.

120 |bid., fol 3b: tad eva samyak na tu yathestaviniyogarhatvam yathestaviniyogarhatvena
$astra[glamyatvam va svasvatve sati yathestaviniyogah yathestaviniyogarham ca svam ity anasrayat,
sastrenapi svasvatvaspadibhitasyaiva yathestaviniyogo bodhita iti tathaivatmasrayac ca. ata
evatiriktah padartha eva svatvam iti padarthatattve Siromanih. tasya ca samskaratvakalpane
pramanabhavat, gunatvadau ca pramanabhavat saptapadarthatiriktapadarthatvam iti tasyabhiprayah
tac ca suvarnarajatagavadiripadravyavrttih. For Raghunatha’s theory of ownership, see chapter 2,
section 2.B.1 of this thesis. Cf. Karl Potter, The Padarthatattvanirdpanam of Raghunatha Siromani,
(Cambridge, MA: Harvard University Press, 1957).
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statement from Candrasekhara Vacaspati’'s Dvaitanirnaya, that “acquisition alone is
the cause of ownership and that (acquisition) is the activity of an acquirer (that is)
stated in Sastra.”12

The Vivadabharigarnva gives no further details about this MTmamsa theory of
ownership. We saw in the first and third chapters of this thesis that the Mimamsakas
advocate a theory of ownership as a causal potentiality ($akti) or as a fitness for use
as desired (yathesthaviniyogayogyatva) that is produced by modes of acquisition
recognized by secular, non-sastric communal norms. Indeed, the
Mimamsanayaviveka, one of the principal Mimamsa treatises for the followers of the
Mitaksara school of Dharmas$astra, weighs a theory of ownership as a samskara.122
The Vivadabharigarnava’s distinction between MTmamsa and Navya-Nyaya theories
of ownership prefaces a discussion of janmasvatva. This signals the compilers’
awareness of the broader Mimamsa/Mitaksara and Navya-Nyaya/Dayabhaga
debates of the seventeenth and eighteenth centuries.

Candrasekhara Vacaspati makes a concession to the proponents of
ownership by birth: in the case of inheritance, acquisition is bodily, because the birth
of sons and the like is itself an act of acquisition by means of the relation of being a
son, or the like. This is because of the smrti passage “sometimes acquisition by birth
alone” and because of the statement of Gautama, “by birth alone he shall obtain
assets.”’23 We saw in the second chapter of this thesis that although Jimatavahana

rejected these apocryphal sastric passages as inauthentic, his followers - in

121 Vivadabharigarnava, fol. 4a: tatra karanam ki[m]. atra pitamahacaranah. arjanam eva
svaftvahetus] tac carjanam Sastroktarjayitrvyapara eva. See chapter 2 of this thesis for the
Dayabhaga school’s rejection of janmasvatva - a rejection predicated on the theory that ownership’s
causes are limited to those stated in the $astra.

122 See section 3.A of this thesis.

123 |bid., fol 4a: dayasthale tu kvacij janmaiv[a]rjanam iti smaranat utpat[ty]aivartham labheteti
gotamavacanac ca putratv[adlisambandhadv[a]ra putradinam utpattir evarjanam tad api ca kayikam.
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Dharmasdastra and Navya-Nyaya - tend to accept their authenticity for argument’s
sake.124 From their initial textualization as a maxim of cultural usage in Salikanatha’s
Rjuvimalapancika (10th Century), these statements endorsing ownership by birth
alone gradually gained authenticity.’25 The Vivadabharngarnava accepts the
authenticity of these passages without giving the game away - the compilers insist
that ownership is a $astric matter and they use these statements to launch into a
discussion of ownership by birth. The Vivadabharigarnava’s argument against
janmasvatva runs as follows:
Might a son have ownership in the [assets] of his living father? That would
not be a desirable outcome because it contradicts the $astra, because the
Devalasmrti states that sons are asvamya while their father exists without a
blemish... Therefore, the conclusion is that (death, etc. on the part of the
father) is the cause (of his sons’ ownership) insomuch as it destroys the
ownership of the father.126
This constitutes a fairly typical defense of uparamasvatva, but the
Vivadabharigarnava’s next argument is more inspired. One might argue that if the
destruction of a father’s ownership in a given asset generates a son’s ownership in
that same asset by reason of filiation, then, when a father gives or sells any asset -
an activity that involves, a priori, the destruction of his ownership - a son’s ownership
would arise and preclude the donee or purchaser from acquiring ownership.27 The

Vivadabharigarnava’s conclusion invokes the principle of ownership as an obstructor

to defend uparamasvatva and to reject janmasvatva:

124 See, for example, chapter 2, 3.B.1 of this thesis.

125 BrhatT of Prabhakaramisra with the Rjuvimala of Salikanatha, Vol. IV, ed. S. Subrahmanyan
Shastri (Madras: University of Madras Press, 1964), 962, Rj on BrhatT on Sabarabhasya on
Mimamsasdatra 4.1.2: arjanam ca nanaripam kvacij janma, yatha paitrkesu.

126 Vivadabharigarnava, fol 4b: nanu jTvatah pitur dhane putrasya svatvam syat[.] na cestapattih
$astravirodhat. pitary uparate putra vibhajeyur dhanam pituh / asvamyam hi bhaved esam nirdose
pitari sthite. iti devalena [uktam]... [maranadeh]

pitrsvatvanasatvena hetutvam iti phalitam.

127 |bid., fol 4b-5a: (ii.) pitrsvatvanasatvena hetutvam iti phalitam. brahmanebhyah pitra diyamane
dhane putrasvatvapatter durvaratvat. Unfortunately, the Vivadabharigarnava leaves much of this to be
inferred by the reader.
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We reply that even when some asset is not (yet) given, ownership arises for
the purchaser by accepting the offer to trade and the price and for the donee
by acceptance, because of the postulation that ownership blocks counter-
ownership (for another person). Thus, there is no need to postulate a cause
(of ownership for a son) other than the destruction of an opposing ownership
(on the part of a father). If there be an opposing ownership (on the part of a
donee), then the ownership of a son does not arise. Therefore, a son’s lack of
ownership while his father lives is what is presented as doctrine.28
The logic, which mirrors a similar discussion in Gadadhara’s Svatvarahasya,
appears to assume that a living father’s ownership blocks the ownership of his
sons.129 This constitutes another instance in which the Vivadabhangarnava and the
Svatvarahasya’s views of ownership and inheritance converge: both authors employ
a theory of ownership as an obstructor to defeat Maithila or Mitaksara theories of
sadharanasvatva and/or janmasvatva. Like the Vivadabharigarnava, the
Svatvarahasya accepts the statement “by birth alone” as an authentic sutra of
Gautama, but Gadadhara writes that this refers to the progeny born from the father’s
male and female slaves and livestock after the father has died.30 Generally,
however, “the scribbling of the Mitaksara, viz., ‘A son acquires svatva in his father’s
assets by his mere act of being born alone,’ are unacceptable, since they are
contrary to reason.”131

The Vivadabharigarnava, following the Svatvarahasya, tackles an issue that

lay at the heart of eighteenth century Sanskrit jurisprudence in Bengal: how to accept

128 |bid., fol 4b-5a: atrocyate. adatte ‘pi dhane milyasamkalpasvikarabhyam kretuh svikarac ca
prat[ilgrahTtuh svatv[ot]pattya svatvam, pratisvatva[sya] pratibandhakatvakalpanad evam ca
pratisvatvanasatvena karanatvantaram na kalpantyam. yadi pratisvatve sati putrasvatvam na jayate
tada tu... pitari jTvati putrasya asvamitvam iti pratipaditam.

129 See Kroll, “A Logical Approach to Law,” 252 fn 112 for Svatvarahasya, fol 38b-39a: ata eva jTvati
pitari taddhane ‘pi putranam nadhikarah svatvavati svatvantaranutpattya tadtyasvatvam prati
tadTyasvatvabhavavisistasya tadiyetarasvatvasya pratibandhakataya ca pitrsvatvasatve
putrasvatvotpatter asambhavat.

130 |bid., 252 fn 12 for Svatvarahasya, fol 39a: utpattyaivarth[aJsvamitv[am] labhata iti
gotamavacanasya kvacij janmaivarjanam yatha pitrdhan[a] iti pramanikabhidhanasya ca
praguktarttya pitrmaranottarajate paitrkadasadasigavadijanyapatyaparamparartparthavisayakatvat.
This interpretation strains credulity.

131 |bid., 253 (for translation) & fn 113 for Svatvarahasya, fol 38b-39a: janmamatrenaiva putrasya
pitrdhane svatvam utpadyata iti mitaksaralikhanasya ca yuktiviruddhatvenanupadeyatvat.
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the Mitaksara’s apocryphal statements that “one becomes an owner by birth alone”
without conceding that sons might obtain ownership (of any sort) in ancestral assets
during the lifetime of their fathers. Various Dharmasastrins and Navya-Naiyayikas
developed novel solutions - Govinda Bhattacarya, for example, combines birth and a
theory of counter-positives (pratiyogins) to articulate a causal sequence in which
sons do not have ownership rights while their fathers live - but the core structure
remains the same. Defending Jimutavahana from the Mitaksara’s theory of
janmasvatva (a theory connected to MTmamsa theories of ownership) required
Navya-Nyaya reasoning.132 In short, the second jurisprudential question that the
compilers of the Vivadabharigarnava tackle continues the theme of mobilizing a
Gauda scale of Dharmasastra and Nyaya texts to defeat Maithila and Mitaksara
rivals.

The third jurisprudential question explored by the Vivadabhangarnava is the
legal validity of a father’s or of undivided brothers’ alienation of immovable assets in
contravention of Sastric regulations (factum valet). We saw earlier that the compilers
accepted two premises: 1) that a father holds exclusive rights of ownership over
ancestral assets during his lifetime; and 2) that when their father dies (legally or
biologically), the brothers, if undivided, obtain ownership rights in their joint assets
severally. A core theory of the Mitaksara school of jurisprudence is that a father’s
alienation of ancestral assets is legally void because his sons have ownership in
those assets during his lifetime. A core theory of the Mithila school of jurisprudence is
that a single, united brother may not alienate joint assets because his brothers have

co-ordinate ownership in these assets. The Vivadabharigarnava rejects both views

132 Samuel Wright, “The The Practice and Theory of Property in Seventeenth-Century Bengal,” Indian
Economic and Social History Review 54.2 (2017): pp. 147-182, 169.
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and argues for the legal validity of transactions made in contravention of sastric
restrictions. The compilers defend morally suspect alienations - a principle enshrined
in JimGtavahana’s Dayabhaga and in Navya-Nyaya discourse - by appealing to
philosophical debates about the nature of ownership.

The Vivadabharigarnava discusses the validity of $astrically prohibited
transactions in its discussion of the non-delivery of gifts (dattanapakarman).'33 The
Vivadabharigarnava introduces a verse from the Naradasmrti that states that for
undivided brothers “if they give or sell their own shares (of the paternal estate) they
may do as they please with all that. They are masters of their own assets.”’34 An
enduring question that appears frequently in seventeenth and eighteenth century
Dharmasastra and Nyaya is whether an undivided brother’s alienation of his own, or
of all of the undivided estate is legally valid. The Vivadabharigarnava dispenses with
the erroneous notion that one brother could alienate all of his and his brothers’ joint
assets. The compilers argue that if (a parcener) gives common, communal assets
without the consent of the other parceners, then that gift is invalid indeed because
the desire of one (parcener) cannot destroy ownership described by ‘all.” 135
However, they argue that:

Because nothing blocks the disappearance or appearance of ownership by

way of there being a desire present in the owner that is the describer of

ownership in a particular gift due to a particular desire; therefore, with regard
to that (individual asset), the ownership of the giver goes only to the recipient.

The ownerships of the other (brothers) remain. There is, however, the
accomplishment of a gift conforming to one’s own share because the

138 This section is missing from the Bodleian Library’s manuscript of the Vivadabhargarnava. The
Sanskrit passages quoted below are extracted from Colebrooke’s copy of the Vivadabharigarnava
held by the British Library. India Office Ms. No. 1534/1770.

134 Vivadabharigarnava, fol 5a: svabhagan yadi dadyus te vikrinTyur tathapi va / kuyur yathestam tat
sarvam i$as te svadhanasya vai (Naradasmrti 13.43).

135 |bid., fol 5b: yadi tu samudayadhanam sadharanam dayadantaranumatim vina dadati tada tu
danasiddhir eva sarvanirtpitasvatvanam ekecchaya nasasambhavat.
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individual ownerships of all of the brothers arise in all of the assets
(severally).136

The compilers hold that united brothers hold joint assets severally, but the question -
that appeared in the Vivadabharigarnava’s discussion of partition - arises: do the
brothers hold a fractional ownership over the entire estate collectively, or do the
brothers hold a fraction of the estate individually? The compilers appear to accept
that different ownerships arise in different properties for different people (when a
father dies).137 The reason, is that “in the opinion of the Naiyayikas, there is no
acceptance of the existence of a quality in two places except for conjunction.”138

The Vivadabhangarnava contrasts this theory of sons holding ownership
severally in their deceased father’s estate with a rival theory that its compilers
attribute to “the Misras.” The Misras argue that if a father cannot alienate joint
assets, his sons or his wife (as chattel property), because he lacks independence
(svatantrya), then logically, undivided brothers lack independence with regard to joint
assets.139 Consequently, “one infers (dar$ana) from Misra’s explanation that (an
undivided) brother’s gift of his own share from the undivided assets is void in the
absence of consent from the other heirs.”140 The compilers of the
Vivadabharngarnava answer that:

We say that the gift of the whole of the joint assets by one (of the undivided

brothers) is void, but not a gift in accordance with his own share. For, the
giver (of the whole of the assets) is not able to destroy the ownership of the

136 |bid., 5b: ek[ailkecchad ekasya danasya svatvanirGpakasvaministhecchatvena
svatvanasajanakataya badhakabhavat[.] tasmad atra datuh svamitvam sampradanam evopagacchati.
anyesam svamitvani... tisthant[i]... svamsayogyadanasiddhis tu bhavaty eva sarvesv eva dhanesu
sarvabhratrnirdpitani ekaikani svatvani jayante.

137 |bid., 6a: dhanabhedat purusabhedac ca svatvani jayante.

text is a bit unclear in this section. The meaning - taken from Colebrooke’s translation - is
understandable and conforms with the legal conclusions at the end of the discussion of factum valet.
139 |bid., fol 8a: atra ca samanyam anekasvamikam[.] atra samanyaputradaresu casvatantryad
danasiddhir iti asvatantryai ca samanyasya nyayad iti ca misrah.

140 |bid., fol 8a: atra misravyakhyadarsanat dayadantarananumatau avibhaktadhanat
svams$adana[m] asiddham.
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others by his desire. This does not apply, however, to his own particular

ownership, even when it pertains to joint assets, because one observes that

activity, unobstructed, amongst partners in trade. 41

The compilers argue for a model of the joint family as something akin to a
British tenancy in common - where common property is held severally. However, the
Gauda compilers of the Vivadabharigarnava add the caveat that joint families often -
but not always - hold ownership in separate assets within the estate. Once again, the
Vivadabharigarnava extends a coherent theory of ownership that it uses to
undermine the arguments of its Maithila opponents.

The Gaudas commonly argue that a father, as a sole owner of family property,
may give or sell that property however he chooses, provided that he makes
arrangements for the reasonable support of his family.142 This triggers a question: if a
father alienates his entire estate without making arrangements for the support of his
dependents, is the alienation of his estate (made in contravention of sastric rules
enjoining the support of one’s dependents) legally void? For the Gaudas, unlike for
the Maithilas or for the followers of the Mitaksara, the answer is no.143 A verse that
Jimutavahana and Vijianes$vara attribute to the Yajnavalkyasmrti states that:

a father is the master (prabhu) of all of the gems, pearls, and coral, but neither

the father nor the grandfather (are the master) of the all of the immovable

assets.44

The Mitaksara reads this Sloka, plausibly, as proof that sons have ownership

in ancestral immovable assets (and that this ownership prevents a father or

141 |bid., 8a: ekena samudayasya sadharanasya danam asiddham na tu svamsayogyasya iti brimah.
tatha hi data svecchaya parasvamitvam eva nasayitum na prapnoti[.] na tu sadharanadhanagatam api
svamatrasvamitvam, sambhiyavanijam avyahata tatha vyavaharadarsanat.

142 See note 58.

143 J. D. Derrett, “Prohibition and Nullity: Indian Struggles with a Jurisprudential Lacuna,” Bulletin of
the School of Oriental and African Studies 20 (1957): pp. 203-215.

144 |bid., 13a: y[a]ji[avalkye] manimuktapravalanam sarvasyaiva pita prabhuh, sthavarasya
samastasya na pita na pitamahah. See note 59, above.
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grandfather from alienating said assets).45> Jimatavahana argues, say the compilers
of the Vivadabharigarnava, that:
With reference to the statement of Yajhavalkya, that is cited by
Jimatavanaha, the ‘non-master-ness’ of the father and the grandfather is
merely a statement of the absence of the necessity of performing gift and the
like, in order to convey the adharma (of gift, etc.). But the meaning (of such
statements) is not that gift, etc. may not occur. This is because, in this case
(of immovable assets), as in other (classes) of assets, there is no difference
in the ownership, characterized by an entitlement for use as desired (on the
part of the father or the grandfather).146
The Vivadabharigarnava and Jimatavahana ground their juridical opinion -
that fathers, like sons, may alienate whatever is their property, even if such an
alienation contradicts $astric regulations (on not alienating the family estate or on not
alienating undivided, communal property) - on a theory of ownership as a firm right to
alienate as desired. Jimutavahana and the Vivadabhargarnava argue that “because
there is no difference between different types of ownership, a fact cannot be made
otherwise, even by a hundred ($astric) statements.”47 Sastric statements limiting the
power of fathers (with regard to ancestral assets), of undivided brothers (with regard
to joint assets), of women (with regard to their ‘women’s property’) are legion in the
Dharmasastra and the Vivadabharigarnava quotes several of them. The compilers

conclude that these statements do not indicate that dependence entails that legal

transactions are invalid (for these individuals with regard to property that they own).

145 Rosane and Ludo Rocher, “Ownership by Birth: The Mitaksara Stand,” Journal of Indian
Philosophy 29 (2001): pp. 241-255, 249; Y3ajAavalkyasmrti: with the Mitaksara of Vijianesvara, ed.
R.K. Panda (Delhi, Bharatiya Kala Prakashan, 2011), Mitaksara on Yajfavalkyasmrti 2.114, 283; yat
tu ‘bhartra pritena’ ity adi visnuvacanam sthavarasya pritidanajfiapanam tat svoparjitasyapi
putradyabhyanujhayaiveti vyakhyeyam. parvoktair manimuktadivacanaih sthavaravyatiriktasyaiva
pritidanayogyatvaniscayat. The verses involving ‘gems and pearls’ read: manimuktapravalanam
sarvasyaiva pita prabhuh / sthavarasya tu sarvasya na pita na pitamahah // pitrprasadad bhujyante
vastrany abharanani ca / sthavaram tu na bhujyeta prasade sati paitrke //

146 Vivadabharigarnava, fol 13b: jimutavahanadhrtayajnavalkyavacane yad aprabhutvam uktam
pituh pitamahasya ca... tad adharmajfiapanaya danadikarttavyatabhavavacanamatram. na tu
danadyanispattyartham iti jrmutavahanenoktam... yathestaviniyogarhatvalaksanasvatvasya
dravyantara iva atrapy avisesad. Cf Dayabhaga, 262-3.

147 |bid., fol 13b: vacanasatenapi vastuno ‘nyathakaranasaktis... svamitvavisesad. Cf Dayabhaga,
264.
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This, say the compilers, “is the path followed by Jimatavahana and accepted by
many Gaudiyas.”'48 Indeed, “this is the sense of the Smrtisara (of Candresekhara
Vacaspati): the qift (by the father) with reference to all his property is valid because it
is made by an owner, but the giver sins because he does not follow the restrictions
(of the Sastra).”149

The Vivadabhangarnava follows the Dayabhaga and defends a theory of
ownership that supports what the compilers identify explicitly as Gauda
jurisprudence. That theory of ownership - existing for one individual at any given time
and affording that individual a virtually unrestricted right to use his property as he
pleases - receives a vigorous defense in contemporaneous Navya-Nyaya literature.
Gauda jurisprudence and Gauda Navya-Nyaya philosophy share a common cluster
of opinions on ownership, inheritance and sale: demonstrated by the close
connections between Gadadhara’s Svatvarahasya and Jagnnatha Tarkapaficanana’s
Vivadabharigarnava.

To conclude this section, | want to return to the relationship between William
Jones, the British East India Company and the pandits who compiled the
Vivadabharigarnava. The view of Arindam Chakrabarti and of Nandini Bhattacharya-
Panda (shared by many) that the Vivadabharigarnava’s compilers were merely
patients in the construction of Anglo-Hindu law tends to characterize the
Vivadabharigarnava and other colonial digests as aberrations - filled with British
interpolations - rather than as the products of traditional Sastric experts working
within multiple epistemic worlds. Bhattacharya-Panda highlights the danger of this

perspective when she quotes the Vivadabharigarnava’s definition of ownership and

148 |bid., fol 15b: jimutavahananusaripanthah bahubhir gaudiyair asthitah.
149 |bid., fol 16b: sarvasve danam siddhyata eva svamikrtatvat kin tu datuh pratyavayo
nisiddhacaranad iti smrtisarasyapy abhiprayah.
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concludes that the “explicit emphasis on ‘ownership’ and the unambiguous
description of its nature was an innovation in Smrti literature” and was intended to
translate English legal categories into Sanskrit.150 One can accept that the use of the
Vivadarnavasetu and the Vivadabhangarnava in Anglo-Hindu courts - to control and
to replace pandits - deviates from tradition, but the content of these digests follows
traditional patterns in Dharmasastric intellectual history quite closely.

William Jones died in 1794, before he could translate the Vivadabharigarnava,
but his brief encounter with Sanskrit, and with Dharmasastra in particular, shaped the
history of Indology decisively. Although Jones’ contributions as a jurist and as a
Sanskritist are each lauded and reviled - for valid, if different reasons - his role in
developing Dharmasastric schools of ownership and inheritance has been
misunderstood. It is clear that Jones’ collaboration with Bengali pandits and his time
spent reading the Vivadarnavasetu contributed to his plans to produce digests of
Bengali and Maithila schools of Dharmasastra. Jones assembled a team of pandits
with ties to Navadvipa and with ties to Mithila. Unsurprisingly, their efforts resulted in
compilations that articulated two very different schools of thought and whose
arguments mirrored those of earlier centuries and of Navya-Nyaya texts. The
Vivadabharigarnava even hints at a disagreement between Mimamsakas and
Navya-Nyaiyayikas over the nature of ownership - a disagreement that shaped the
juridical models of ownership that developed in Bengal and Varanasr.

We shall see in the following section that Henry Colebrooke, who inherited the
task of translating Jones’ treatise on inheritance, followed the logical threads of the

Vivadabharigarnava and traced the evolution of schools of the Dharmasastric

150 Bhattacharya-Panda, Appropriation and Invention, 212-4. Essentially, Bhattacharya-Panda argues
that one of hallmarks of Sanskrit jurisprudence - the elegant debates about svatva - ought to be
attributed to British jurisprudence.
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jurisprudence of inheritance to the Mitaksara/Dayabhaga debates of the sixteenth
and seventeenth centuries.
4.C: From Two Digests to Two Treatises (1794-1825)

Henry Colebrooke arrived in Calcutta in 1783 to take up a post as a writer for
the East India Company, and to reverse his family’s ill fortune.'5' Henry’s father, Sir
George Colebrooke (1729 - 1809), a sometime director of the East India Company
(1767—-1771 & 1772-3) and member of parliament, acquired and squandered a vast
fortune through his lucrative patronage and through reckless speculation.52
Financial desperation drove George to seek careers for his sons with the Company
in India. Henry’s youth and intellectual verve changed the course of Western
Indology decisively. Unlike William Jones, who came to India in the same year as a
fully educated adult and take a prestigious position at the Supreme Court - with a
cluster of intellectual and cultural prejudices formed from years of English education
- Colebrooke started at the bottom of the Company’s bureaucratic pyramid.!53 During
his young, formative years, Colebrooke collected Sanskrit manuscripts and studied a
variety of sastric topics - astronomy, grammar, literature and law - with traditionally
trained pandits from Mithila, Bengal and Varanasi. Colebrooke’s Sanskrit learning
blossomed alongside his career in the Company’s civil service, and by 1802, he took
up positions as a judge of Superior Civil Court (the Sadr DTwanTt ‘Adalat) and as a
Professor of Sanskrit and Hindu Law at Fort William College in Calcutta.154

The turning point of Colebrooke’s career was his appointment, after William
Jones’ premature death in 1794, to complete a translation of the Vivadabharigarnva

for the benefit of the Company and Crown courts of India. Colebrooke completed his

151 Rocher and Rocher, The Making of Western Indology, 11.
152 |bid., 1-12.

153 |bid., 13-16.

154 |bid., 61-2.
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translation, A Digest of Hindu Law on Contracts and Successions (Calcutta:
Company Press, 1801), between 1795 and 1796.1%5 For all of its faults - prolixity, a
predilection for convoluted philosophical digression, idiosyncratic organization, and a
lack of clear conclusions - the Vivadabharigarnava revolutionized the practice and
theory of Anglo-Hindu law in the nineteenth century. Colebrooke’s efforts to follow the
Vivadabharigarnava’s different intellectual threads led him to pursue three related
problems in the intellectual history of Sanskrit jurisprudence: 1) the regional
differences in the Sanskrit jurisprudence of ownership and inheritance; 2) the
philosophical biases of these regional differences; and 3) the foundational treatises
of these regional schools of law. In his research, Colebrooke collaborated with
pandits from North India’s three major centres of Sanskrit learning - Bengal, Mithila
and VaransasT - and assembled the world’s most extensive collection of Sanskrit
legal manuscripts. It was in consultation with these pandits and on consideration of
these manuscripts that Colebrooke concluded that the Sanskrit jurisprudence of
inheritance contained five regionally and methodologically specific schools: Madras,
Bombay, Varanasrt, Mithila and Bengal.

This section traces the many $astric influences that shaped Henry
Colebrooke’s intellectual pedigree. | contend that Colebrooke’s formulation of
regionally specific schools of Hindu law, articulated first in 1810 in his Two Treatises
(a translation of the Mitaksara and the Dayabhaga on inheritance), reflects his deep
immersion in Gauda, Maithila and Varanaseya Dharmasastra panditic culture
between 1785 and 1801. Specifically, | attend to the critical juncture of Jones’ tenure

as a judge and magistrate at Mirzapur, in the newly annexed province of Banaras

155 |bid., 34-5.
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(1785-1801).156 During this time, Colebrooke completed his translation of the
Vivadabharigarnava and set about compiling a Dharmasastra digest of his own
design.’57 From the vociferous, polemical debates between Gaudas, Maithilas, and
to a lesser extent, Mitaksara pandits about ownership and inheritance, Colebrooke
concluded that regional and philosophical considerations weighed heavily on
Sanskrit jurisprudence. In attempting to extract the core jurisprudential arguments
from this vast ocean of Dharmasastric debate, Colebrooke collaborated with a series
of pandits from the Banaras Sanskrit College (founded 1791). One such pandit,
Balambhatta Sarman Payagunde (late 17th to late 18th Centuries), is likely to be the
one who introduced Colebrooke to a new stream of Dharmasastra: that of the Bhatta
family of Varanas1 (augmented by Mitramisra’s seventeenth century Viramitrodaya).

Colebrooke’s encounter with Varanaseya pandits and with Dharmasastras
that defended the Mitaksara’s Mimamsa-inflected theories of ownership by birth
compelled him to select the Mitaksara and the Dayabhaga for translation and to
model his theory of schools of Hindu law on MTmamsa and Navya-Nyaya based
interpretations of these two core treatises. Pace Rocher and Davis, Colebrooke’s
theory that there was a Mitaksara/Dayabhaga fault-line in Dharmasastra constitutes
a justified and a rasonable understanding of the state of Dharmasastra
commentaries in the eighteenth century. Colebrooke, | argue, encountered and
recreated the scales of Dharmasastra texts fashioned in Varanast by the Bhatta and
by the logicians of Navadvipa in the seventeenth and eighteenth centuries.

This section examines two of Balambhatta’s treatises that, coupled with the

arguments of the Vivadabharigarnava, most influenced Colebrooke’s interest in a

156 For the appointment, and its connection to Colebrooke’s translation of the Vivadabharigarnava,
see ibid., 35-6.
157 |bid., 46.
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Varanaseya Mitaksara school of Dharmasastra: the Dharmasastrasamgraha
(compiled for Colebrooke in 1797) and the Vlyavaharabalambhatti, a sub-
commentary on the Mitaksara (possibly written before Balambhatta’s encounter with
Colebrooke). These two treatises synthesize arguments from the Bhatta family and
from the Viramitrodaya to defend the theories of the Mitaksara from the opinions of
the easterners (pracyah). Balambhatta’s polemic against Jimatavahana and other
easterners recapitulates the polemic found in the writings of the Bhatta family, (which
| examined in the third chapter of this thesis): a desire to defend an exemplary,
southern Brahmana pedagogical lineage - built around expertise in Mimamsa and
Dharmasastra - from a rival, Bengali Navya-Nyaya, Dharmasastra nexus. The
Viyavaharabalambhattr, in framing the Mitaksara as a rejoinder to the Dayabhaga,
completes the scheme of schools of law as a debate between three centres of
learning - Varanasrt, Navadvipa and Mithila - and between two principal texts - the
Mitaksara and the Dayabhaga.
4.C.1: Henry Colebrooke and the Making of Western Indology

Henry Colebrooke’s pursuit of his twin interests - advancement in the
bureaucracy of the East India Company and proficiency in traditional Sanskrit
knowledge systems - tells the remarkable tale of the British discovery (rather than
invention) of Dharmasastric schools of jurisprudence. If the Bengali compilers of the
Vivadarnavasetu inspired William Jones to craft digests of Maithila and Gauda law,
then Jagannatha and the other compilers of the Vivadabharigarnava drove Henry
Colebrooke to search for the formative texts of the Varanaseya school of law. That
story - of a shift from a Maithila/Gauda debate to a Dayabhaga/Mitaksara debate -
takes place in Mirzapur, a small commercial city quite close to Varanast, in 1796.

There, Henry Colebrooke, who had previously been immersed in Gauda and Maithila
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Dharmasastra, was exposed to the vast ocean of Bhatta and other Varanaseya
Dharmasastric texts for the first time.

Colebrooke’s study of Sanskrit began, in all probability, whilst he served as an
assistant to the collector of Tirhut (Mithila) between 1786 and 1789.158 However, it
was only in 1790, when he was appointed as registrar of Purnia, Bihar, that
“Colebrooke devoted for the first time sustained attention to Sanskrit studies.”159
Unlike Jones, who dove headlong into Dharmasastra and Kavya without a solid
grasp of sastric fundamentals, Colebrooke’s first interests were grammar and
astronomy: he read the Bijaganita, the Siddhantasiromani, the Prakriyakaumudr and
the Amarakosa with a local pandit, Citrapati.'60 By 1794, Colebrooke gained
considerable proficiency in sastric Sanskrit and submitted his first paper, “On the
Duties of a Faithful Hindu Widow” to the Asiatic Society.6' The paper, read by Sir
William Jones during his final meeting of the Society, elevated Colbrooke’s status as
a competent Sanskritist, but it also generated a fair bit of controversy - since widow
burning (sat1) featured in the essay.62 One detail that is often overlooked is that
Colebrooke’s sources for his essay appear to have been drawn - either directly or
indirectly - from Raghunandana’s Suddhitattva.'s3 It seems that at the earliest stage
of his career, Colebrooke was immersed in a distinctly Gauda Dharmasastric culture.

After Jones’ death in 1794, Colebrooke was appointed by Governor John
Shore to translate the Vivadabharigarnava.1¢4 In 1795, when the East India

Company “extended the system of government of Bengal and Bihar to the newly

158 Rosane and Ludo Rocher, The Making of Western Indology, 16-17.

159 |bid., 21.

160 |bid., 21.

161 |bid., 24.

162 |bid., 24-6.

163 |bid., 25. Colebrooke follows the Suddhitattva’s gloss of RgVeda 10.18.7 (where an agre is read as
agneh).

164 |bid., 34-5.
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annexed province of Banaras,” Colebrooke received an appointment to a position as
a magistrate of Mirzapur.165 Colebrooke was pleased because this posting would
afford him “ready access to the Hindu College” and its many pandits.6 On arriving
in Mirzapur in October of 1795, Colebrooke seems to have immediately begun a
correspondence with the pandits of the Benares Sanskrit College and to have begun
assembling a collection of Sanskrit manuscripts from the city.167 Colebrooke
completed his translation of the Vivadabharigarnava in Mirzapur in 1796.

In his preface to his translation, in which he complains that “Jagannatha has
added a copious commentary, sometimes indeed pursuing frivolous disquisitions,” he
gives an overview of the principal Dharmasastric texts.68 It is here, rather than in the
introduction to Two Treatises, that Colebrooke first formulates the theory of schools
of Hindu law. He writes that the “Dipacalica by Salapani... is in deserved repute with
the Gariya [sic] school,” that the “works of Raghunandana... are highly respected by
the Gauriya school,” and that Jimatavahana’s “chapter on Inheritance is extant, with
a commentary by SrT Crishna Tercalancara... who belongs to the GaurTya
school.”'®? Likewise, Colebrooke states that the “Vivada Retnacara. ..
Chandéswara... the Vivada Chintameni, Vlyavahara Chintameni and other works of
Vachespati Misra, are... musch respected in the Mit’hila school.”70 Colebrooke’s list
of texts are drawn from the Vivadabharigarnava, and so it comes as no surprise that
he, like William Jones, would distinguish between these two principal schools.

Colebrooke makes a remarkable argument:

165 |bid., 35.

166 |bid., 35.

167 |bid., 39-41.

168 Henry Thomas Colebrooke, A Digest of Hindu Law on Contracts and Successions, Vol. 1
(Calcutta: Company Press, 1801), xi.

169 |bid., xvi-xxi.

170 |bid., XiX-XX.
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An excellent commentary [on the YajAavalkyasmrti] intitled [sic] Mitacshara,

was composed by Vijnyanéswara, a hermit, who cites other legislators in the

progress of his work, and expounds their texts, as well as those of his author,

thus composing a treatise which may supply the place of a regular digest: it is

so used in the province of Benares, where it is preferred to other law tracts. "
This is the first description of the Mitaksara in English (Halhed lists the Mitaksara as
a text consulted by the compilers of the Vivadarnavasetu) and although Colebrooke
does not yet describe it as foundational to a school of law, he makes a strong
association between it and the pandits of Varanasi. Colebrooke mentions the
Mitaksara sparingly, but his comments, coming immediately after his initial encounter
with the pandits of the Sanskrit College of Benares, suggest a jurisprudential divide
between VaranasT on the one hand, and Bengal on the other.

Colebrooke’s comment that the Mitaksara constitutes the paradigmatic
treatise on the Dharmasastric law of inheritance suggests that the pandits of the
Benares Sanskrit College privileged this text over other, eastern texts. One reason
for the Mitaksara’s popularity in Varanasr is the strikingly strong concentration of
Maharastrian pandits in the city in the late seventeenth century. William Ward, a
British missionary who recorded many features of Indian life at the end of the
eighteenth century, records the names of the city’s leading pandits, many of whom
hail from Maharastra.'”2 We saw in the second chapter of this thesis that the Bhattas
viewed a rigorous defense of the Mitaksara’s theory of ownership by birth and of the
Prabhakara-MTmamsa theory of ownership as a secular phenomenon as a key facet
of the Bhatta family’s status as exemplary southern Brahmanas in the city of

Varanasi. Furthermore, the Bhattas defense of the Mitaksara was oriented against

Bengali Dharmasastrins who followed the Dayabhaga and against Bengali Navya-

71 |bid., xv.
172 William Ward, A View of the History, Literature, and Mythology of the Hindoos, Vol. 2 (London:
1822), 490-494.
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Naiyayikas who followed Raghunatha Siromani’s Padarthatattvanirdpana.
Consequently, one might expect that the Maharastrian pandits that Colebrooke
encountered in Varansasrt held views similar to those of their illustrious forebears,
the Bhattas.

Jonathan Duncan (1756-1811), the British Resident of Benares from 1788 to
1795, founded the Benares Sanskrit College in 1791 (with the assistance of
Governor Cornwallis) with the goal of:

preserving and disseminating a knowledge of Hindu Law and proving a

nursery of future doctors and expounders thereof, to assist the European

judges in the due, regular and uniform administration of its genuine letter and

spirit to the body of the people.173
Duncan’s Kasmiri pandit, Kastnatha Upadhyaya, served as the first rector of the
college and the “curriculum was left entirely to the teachers.”'74 It is a pity that we do
not know the curriculum for the early Benares Sanskrit College, but the combination
of the Company’s singular emphasis on law, the city’s overwhelmingly Maharastrian
makeup, and Colebrooke’s sudden interest in the Mitaksara suggests, at the very

least, that the Mitaksara and very probably Bhatta Dharmas$astra texts were

studied.'75 Indeed, in a memorandum in 1810, Colebrooke, writes that in:

173 George Nicholls, Sketch of the Rise and Progress of the Benares Patschalla or Sanskrit College,
Now Forming the Sanskrit Department of the Sanskrit College (Written 1848) (Allahabad: Government
Press, 1907), 1. Also see Vishnu Narain, Jonathan Duncan and Varanasi (Calcutta: Firma K. L.
Mukhopadhyay, 1959).

174 Vasudha Dalmia, “Sanskrit Scholars and Pandits of the Old School: The Benares Sanskrit College
and the Constitution of Authority in the Late Nineteenth Century,” Journal of Indian Philosophy 24
(1996): pp. 321-337. Also see Michael Dodson, “Re-Presented for the Pandits: James Ballantyne,
‘Useful Knowledge,” and Sanskrit Scholarship in Benares College during the Mid-Nineteenth Century,”
Modern Asian Studies 36.2 (2002): pp. 257—-298.

175 Nicholls, Sketch of the Rise, 63 & 120. The College principal lists the Mitaksara as the
Dharmasastra text studied for the academic year of 1820. In 1839, the College’s pandits answered
questionnaires about their departments. In response to the question, “What kinds of Law are studied
by your pupils,” the pandit answered “the books read in the Deccan, those read in the Western
Provinces and in Bengal are studied by the students of the college (here follows the names of
different works).” See Sanskrit Documents, #'s 1, 11, 12, 14 and 19 for examples of eighteenth
century vyavasthas in which the pandits of Varanasr cite the Mitaksara (primarily),
Madanaratnapradipa, Viramitrodaya and the Vyavaharamayikha.
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the school of Benares, the prevailing one in middle India... the Mitacshara of
Vijnyaneswara... is implicitly followed... so much so, that the ordinary
phraseology of references for law opinions of Pandits, from the native judges
of Courts established there... required the Pandit, to whom the reference was
addressed, ‘to consult the Mitacshara,” and report the exposition of the law,
there found, applicable to the case propounded. A host of writers might be
named, belonging to this school, who expound, illustrate, and defend the
Mitacshara’s interpretation of the law. It may be sufficient to indicate, in this
place, the Viramitrodaya of Mitra Misra, and the Vivadatandava and other
works of Camalacara.176
In 1797, as Colebrooke settled into his role as a magistrate in Mirzapur, he
spent his free time collecting manuscripts, preferably those that “had been much
used and studied” from various pandits from the city of Varanas1.177 In the same
year, Colebrooke received permission from the Company to pursue a new digest of
Hindu law that “would be much less diffuse than the digest [of Jones].”'78 Colebrooke
hired Bala Sarman Payagunde, alias Balambhatta, to compose a new digest, the
Dharmasastrasamgraha.”® Colebrooke met Balambhatta in 1786 when he procured
a series of Sanskrit treatises on Panintan grammar.8 Balambhatta compiled the
Dharmasastra very slowly, and Colebrooke took an unfavorable view of the
anthology. Colebrooke’s copy of the Dharmasastrasamgraha, which breaks off
abruptly in the middle of its treatment of Vyavahara (judicial procedure), contains a
note from Colebrooke which reads:
1st May, 1800, This is little else but the Viramitrodaya revised... but as Mitra
Misra’s work is far better than Payagunde is capable of producing himself,
there is no reason to regret this imposition... After the experience | have had,

that no Pandit is capable... to compile a digest in the form | require, | must
now seriously set about compiling it myself.181

176 T.E. Colebrooke, The Life of H.T. Colebrooke (London: Triibner & Co, 1873), 96.

77 Rocher and Rocher, The Making of Western Indology, 41. Colebrooke’s contacts included one
Dhanapati Sari, professor of Vedanta at the Benares Sanskrit College who composed a
Vidyaratnakara at Colebrooke’s request.

178 |bid., 43.

179 1bid., 47.

180 |bid., 47.

181 Julius Eggeling, Catalogue of the Sanskrit Manuscripts in the Library of the India Office, Vol. 1
(London, 1887), pp. 458-9, #1507.
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The Dharmasastrasamgraha does not contain a section on inheritance, but
Colebrooke’s collaboration with Balambhatta and the Varanaseya pandit
establishment marks the juncture in which Colebrooke resolved to create a treatise
of Dharmasastra that resulted in the Two Treatises in 1810.

Balambhatta served as a conduit between Colebrooke and the Bhatta
Dharmasastra texts of the seventeenth century that frame the Hindu law of
inheritance as a southern/eastern, Mimamsa/Nyaya and Mitaksara/Dayabhaga
debate. This, coupled with Colebrooke’s encounter, probably through the Benares
Sanskrit College, with the Mitaksara, shaped his Two Treatises. Balambhatta was
the son of Vaidyanatha Payagunda (1690-1780), and both were pupils of the famous
grammarian Nage$abhatta (1650-1730).182 Nage$abhatta Kale was a close relative
of the Bhatta family (the Bhattas intermarried with the Kales regularly) and all three
pandits wrote extensively on Dharmasastric topics.'83 In their writings, all three
pandits often cite the opinions of Kamalakara, N1lakantha and Gagabhatta (although
not, to my knowledge, on inheritance) and Vaidyanatha and Balamabhatta’s treatises
proved influential in the contentious issue of caste identity in eighteenth and
nineteenth century Maharastra.84

Balambhatta wrote an influential, if idiosyncratic, commentary on the
Mitaksara, the Balambhatti, which Colebrooke relies on in his Two Treatises and

which frames the Mitaksara as a Mimamsa-inflected response to the Dayabhaga.185

182 See Kane, A History of Dharmasastra, Vol. 1. Part 2. 2nd Edition (Poona: Bhandarkar Oriental
Research Institute, 1975), 965-6. For Balambhatta to have still been active as a $astrin in 1786,
having studied with Nagesa at least 56 years earlier, he would have to have been exceptionally young
when he did so.

183 For intermarriage between the Bhattas and the Kales, see Kane, HDS, 1.2, 703.

184 |bid., 968. For the role of the Payagundes in Maharastra, see Madhav Deshpande, “Ksatriyas in
the Kali Age? Gagabhatta & His Opponents,” Indo-Iranian Journal 53 (2010): 95-100.

185 Balambhatta, Vyavaharabalambhatti, fasc. 5., ed. Nityanand Pant Parvatiya. (Benares:
Chowkhamba Sanskrit Book Depot, 1912). All translations of the Balambhattr are my own.
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The Balambhattrs treatment of inheritance provides a good idea of what the section
on inheritance in the Dharmasastrasamgraha would have looked like and how
Balambhatta would have explained the Mitaksara school of inheritance to
Colebrooke. Balambhatta lived in Varanast and trained under a distal member of the
Bhatta family. He continued the Bhattas’ signature approach to the Dharmasastric
jurisprudence of inheritance - a defense of the Mitaksara from Gauda opponents.
This continuity of jurisprudential thought provides the missing link between
Colebrooke’s Digest and Colebrooke’s Two Treatises because it accounts for
Colebrooke’s sudden interest in the Mitaksara/Dayabhaga debate.
4.C.2: Balambhatta, the Mitaksara, and the Viramitrodaya

If Colebrooke first encountered the Mitaksara in Varanast, it is likely that he
first encountered the theory that the Dayabhaga and the Mitaksara are the root
treatises of two schools when he read Balamabhatta’s Balambhatti and when he
read Mitramisra’s Viramitrodaya. In this subsection | examine the treatment of
ownership and inheritance in the Balambhattr's comments on the Mitaksara’s
introduction to Yajnavalkyasmrti 2.114. | argue that Balambhatta follows Kamalakara,
Nr1lakantha and Mitra Misra’s seventeenth century arguments - that the Mitaksara
rejects the Dayabhaga - and defends a southern theory of inheritance against the
attacks of eastern (pracya) rivals. Balambhatta frames three of the Mitaksara’s
arguments as responses to “the Bengalis” and he quotes the Dgyabhaga at length
(before rejecting its opinions invariably). | examine three features of Balambhatta’s
texts: 1) the definition of inheritance; 2) the MTmamsa theory of ownership as

established secularly; and 3) the theory of ownership by birth.
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Balambhatta glosses the Mitaksara’s definition of daya as “an asset in which
an individual gains ownership, the necessary and sufficient condition being that he

be connected to the owner.”186 He states that:

Thus (through this definition, Vijianesdvara) distinguishes (relation) from
merely other causes in the form of purchase, which are known about in (the
secular) world. And ‘relation,” namely the state of being begetter and begotten,
means a relation between ‘another,” namely sons and the like, with the owner
of the asset. Therefore, what has been said by the Bengalis, that ‘the word
inheritance is used in a technical sense to refer to ownership, contingent on a
relationship with the previous owner of that asset (which arises) when that
owner dies’ is rejected.87

Balambhatta goes on to divide daya into with and without an obstruction
(apratibandha and sapratibandha) categories. Balamabhatta offers some detail on
why Vijiane$vara’s definition of daya rejects the opinions of the Bengalis:

Now, having stated the meaning of the word inheritance, he (Vijiane$vara)
states the meaning of the word division. The word division means the fixing,
one by one, of the manifold ownership located in the sons, etc., which is
described by the entire undivided assets, as pertaining to individual assets.
Therefore the statement of the Bengalis, that ‘division is the determination,
through the casting of lots, etc., of ownership, that has certainly arisen in the
land and gold (of the estate), that exists in individual places (but that) is
unrealized insomuch as it is not fit for particular transactions because of the
absence of a criterion for distinguishing (one ownership from another)’ is
rejected.188

Balambhatta’s strategy for explaining the comments of the Mitaksara is to place the

Mitaksara in direct contrast with the Dayabhaga. In the third chapter of this thesis,

186 Rosane and Ludo Rocher, “Ownership by Birth,” 242; Mitaksara, 280: tatra dayasabdena yad
dhanam svamisambandhad eva nimittad anyasya svam bhavati tad ucyate.

187 Balambhatti on Mitaksara, introduction to Y3aj. 2.114: dayasabdartham tavad aha tatreti.
nirdpantye dayabhage ity arthah. etena lokaprasiddhakrayadirtpanimittantaramatravyavacchedah.
sambandhas ca janyajanakabhavadir dhanasvamina sahanyasya putrader bodhyah. etena
puarvadravyasvamisambandhadhinam tatsvamyuparame yatra dravye svatvam tatra niragdho
dayasabda iti pracyoktam apastam. Cf Dayabhaga, 250: tata$ ca pirvasvamisambandhadhinam
tatsvamyoparame yatra drave tatra niridho dayasabdah.

188 |bid., 418-9: evam dayasabdartham uktva vibhagasabdartham aha - vibhago nameti.
avibhaktadravyasamudayanirtpitanam anekesam putradinisthasvamyanam tadekadesesu
samuditadravyaikade$esu tadvisayataya tannirGpitataya vyavasthapanam visesena pratyekam
avasthapanam yat tat bhagasabdavacyam, ity arthah... etenaikadesagatasyaiva bhihiranyadav
utpannasyaiva svatvasya vinigamanapramanabhavena vaisesikavyavaharanarhataya avasthitasya
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we saw that Kamalakara and his family tend to summarize and reject the Gaudas’
opinions generally, but Balamabhatta is very keen to place the primary texts (the
Mitaksara and the Dayabhaga) side by side.

Balambhatta follows these comments with a lengthy gloss on the MTmamsa
theory of ownership as secular. He recapitulates the arguments that form the core
theories of the Mitaksara school of thought that appear first in the
Mimamsanayaviveka: 1) that ownership is a secular relation between an owner and
their property; 2) which is like that between an acquirer and an object acquired; and
3) that such a relationship is like the relationship between a father and son. 189
Balambhatta introduces and rejects - at length - the theory (propounded by
Raghunathasiromani) that ownership is a distinct padartha that is produced by those
means of acquisition mentioned explicitly by the $astra (which would preclude
ownership by birth).190 Balambhatta concludes that ownership is “inferable from use,
directly by direct perception and from secular sources, used with reference to
(property) called communal and non-communal, destroyed by partition, as it is
destroyed by gift and sale, and not produced by partition.19"

Balambhatta’s final conclusion, based on his aforementioned analysis of

ownership, is that:

189 |bid., 424-428: tac ca svatvam janmana putratvadikavat arjanenarjakarjyayoh tadrsasvatvavat
svasvamisambandharipam laukikam eva manyante vrddhah... kriyamulakah kartrkarmanoh
sambandho lokasiddho na manantarapeksah. na caivam arjanakriyapaye tajjanyasya tasyapy
apayah. sambandhinor asrayayoh sattvat. na hi pituh kriyapaye pitrtvam apaiti... arjanam
namarjakadharmah praguktartpas tatprayuktah svasvamibhavah sambandhah. sa ca dvinisthah
pitrputratvavat.

190 |bid., 428-429: sastranisiddham yathestaviniyogopayabhitakrayapratigrahadivisayatvam...
danadinasyasya pratigrahadijanyasya padarthavisesasyaiva svikarat. Balambhatta’s comments
ramble quite a bit, and it is difficult to extract a single, coherent thread of argument from which his
opponent’s theory could be described. However, the idea of a distinct padartha, generated by
sastrically recognized sources is undeniably reminiscent of the Gauda school of thought.

191 |bid., 431: evam ca vibhagajanyam danakrayanasyavad vibhaganasyam
sadharanasadharanoktanimittaprayojyam lokapramanapratyaksagamyam bhogadyanumeyam ca
svatvam.
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What has been said by the Bengalis, that: 1) because if that were the case

(ownership by birth) there would be the unwanted consequence that partition

would occur even without the desire of the father; 2) because there is no

authority for ownership by birth alone; and 3) because birth is not stated in

smrti as a form of acquisition, there is no ownership (for sons) while their

parents are alive, but there is ownership when they die or become outcastes,’

is rejected.192
Balambhatta’s commentary on the Mitaksara’s chapter on inheritance follows this
pattern of quoting and rejecting the Dayabhaga wherever it and the Mitaksara differ.
His MTmamsa-inflected theory of ownership as secular (indeed, radically so when we
consider that he thinks of ownership as directly perceptible) establishes the
fundamental point of departure from the Bengalis.!93

Balambhatta follows Kamalakara’s and the other Bhattas’ strategy of
defending the Mitaksara from the Dayabhaga by quoting the Mimamsanayaviveka’s
theories of ownership at length and of citing and rejecting Raghunathasiromani’s
Padarthatattvasiromani, but his innovation is to cite the Dayabhaga explicitly and to
read the Mitaksara as rejecting the Dayabhaga. Rather than defend the Mitaksara
from JTmatavahana’s attacks, Balamabhatta reads the Mitaksara as an attack on the
Dayabhaga and on Navya-Nyaya theories of ownership - theories that limited
ownership to being the result of methods of acquisition that are recognized by the
dastra.

The Bhatta family was not the only influence on Balambhatta’s work. As
Colebrooke noted in the margins of Balambhatta’s Dharmasastrasamgraha,

Balambhatta borrowed heavily from the seventeenth century Viramitrodaya of Mitra

Midra (active 1610-1640), a vast Dharmasastra digest commissioned by Virasimha

192 |bid., 439-440: tatha sati (uparamasvatve) pitur anicchayapi vibhagapattes$ ca. janmanaiva svatve
manabhavac ca. arjanarupataya janmanah smrtav anukteh... pitroh satoh svamitvam eva na.
nidhanapatityadau tu svamitvam iti pracyoktam apastam. Cf Dgyabhaga, 252.

193 For another example of Balambhatta rejecting the opinion of the Bengalis, see ibid., 444: etena
kaladvayam eva pitur iccha tannidhanam ca na trtTyo ‘p1ti matur nivrtte rajastti
pitamahadidhanavisayam iti pracyoktam apastam.
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Deva (Birsinghdeo, King of Orccha from 1605 to 1627).194 We know surprisingly little
about Mitra Misra. We know that his grandfather hailed from Gwalior, that his father,
Parasuramapandita, trained in Varanast under a guru called Candrasekhara, and
that whilst preparing the Viramitrodaya, he was assisted by a Maithila pandit called
Sadananda.%s Like Kamalakarabhatta’s Vivadatandava and like NTlakanthabhatta’s
Vyavaharamayuikha, the Viramitrodaya’s section on inheritance militates,
vociferously, against the opinions of Jimatavahana, Raghunandana and other
Gauda authors.'% In the Viramitrodaya, Mitra Misra rejects Jimatavahana'’s
definition of ownership, he rejects Jimatavahana'’s theory that only those means
listed explicitly in the Sastra result in ownership, and he rejects Jimatavahana’s
argument that partition manifests rights of ownership that already exist in individual
assets.197

The Viramitrodaya summarizes the state of the jurisprudential debate
between Varanaseya (and Maharastrian) Mimamsakas and Navadvipan Navya-
Naiyayikas in the seventeenth century. If Colebrooke, in his interactions with the
pandits of the Benares Sanskrit College, read Balambhatta’s Balambhatti, Mitra
Misra’s Viramitrodaya and Kamalakarabhatta’s Vivadatandava, he had excellent
reason to view the Dharmasastric jurisprudence of inheritance as a debate between
southern pandits based in VaranasT and eastern pandits based in Navadvipa
(subdivided into Maithila and Gauda schools). Balambhatta reproduces the southern

scale of texts that the pandits of the Bhatta family established in the seventeenth

194 See Kane, HDS, 1.2, 941-953.

19 |bid., 946-7. Sadananda’s exposure to Navya-Nyaya philosophy in Mithila (and possibly Bengal)
might account for the unusually detailed accounts of eastern ideas about ownership and inheritance in
the Viramitrodaya.

196 \/Tramitrodaya, ed. & trans. G.S. SastrT (Calcutta: Thacker, Spink & Co., 1879).

197 |bid., Sec 1, paragraphs 3, 43, 49, & 55.
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century and Colebrooke appears to have latched onto this scale of texts when
reading Balambhatta, Mitra Misra and Kamalakarabhatta’s works.

Colebrooke’s initial encounter with Balambhatta and the Benares Sanskrit
College prompted him to pursue a new digest of Hindu laws, and towards that end
he assembled an impressively comprehensive collection of Sanskrit manuscripts on
the subjects of ownership and inheritance. A quick perusal of the Colebrooke
collection of manuscripts in the India Office Collection at the British Library reveals a
pattern in Colebrooke’s thought. One finds copies of the Maharastrian and
Varanaseya nibandhas (Kamalakara’s Vivadatandava, dozens of Bengali treatises,
including Gadadhara’s Svatvarahasya and the three major colonial digests - the
Vivadarnavasetu, Vivadasararnava and the Vivadabharigarnava).198

Colebrooke never completed his enhanced digest of Hindu law, but in his
preface to the Two Treatises, he writes that:

| long ago undertook a new compilation of the law of successions with other

collections of Hindu law... its final completion and publication have been

hitherto delayed by important avocations; and it has been judged mean time
advisable to offer to the publick in a detached form, a complete translation of
two works materially connected with that compilation.199
Colebrooke’s translation features copious extracts from commentaries on the
Dayabhaga and on the Mitaksara. These extracts, generally from Srtkrsna
Tarkalankara and from Balambhatta respectively, suggest that Colebrooke
approached the Dayabhaga and the Mitaksara as two principal texts whose
commentators’ predilection for Navya-Nyaya or for MTmamsa theories of ownership

led them to develop competing theories of the jurisprudence of inheritance. In this

sense Colebrooke’s division of the Dharmasastric jurisprudence of inheritance into

198 See Kroll, “A Logical Approach to Law,” 198-9: Colebrooke “marked on folio 13a [of the
Svatvarahasyal) his observation that, ‘Propy [sic] & ownership is [sic] the same.”
199 Colebrooke, Two Treatises, iii.
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Dayabhaga and Mitaksara schools appears justified. Moreover, his identification of
three competing regions: 1) Navadvipa/Bengal with its theory of uparamasvatva and
of vibhaga as manifesting ownership; 2) Varanasrt with its theory of janmasvatva and
sadharanasvatva; and 3) Mithila with its theory of uparamasvatva and
sadharanasvatva, is supported by the Dharmasastric texts of the seventeenth
century. Furthermore, Colebrooke’s theories are supported not just by the
Dharmagastra texts that he knew, but also by other texts with which he was not
familiar. Thus, his sample of evidence fairly represented the state of pre-colonial
Dharmasastric jurisprudence.
4.D: The Limits and Limitations of Hindu Schools of Law

Colebrooke is correct in arguing for a model of regional schools of Hindu Law
inasmuch as the pandits of three centers of Sastric learning in the sixteenth,
seventeenth, and eighteenth centuries developed scales of Dharmasastric texts that
they contrasted with and defended from rival scales of Dharmasastric texts.
Ownership and inheritance - articulated in relation to the Dayabhaga and the
Mitaksara - formed a key topic for these debates. Mimamsa and Navya-Nyaya
reasoning played an important role in the development of the Mitaksara and
Dayabhaga schools and in distinguishing between Gauda and Maithila theories of
ownership and inheritance. Colebrooke makes his best argument in defense of
schools of law in 1825. He writes that:

In the eastern part of India, viz. Bengal and Bahar, where the Vedas are less

read, and the Mimansa less studied than in the south, the dialectic philosophy,

or Nyaya, is more consulted, and is relied on for rules of reasoning and

interpretation upon questions of law, as well as upon metaphysical topics.
Hence have arisen two principal sects or schools, which, construing the same
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text variously, deduce upon some important points of law different inferences
from the same maxims of law.200

Of course, Warren Hastings, William Jones and H.T. Colebrooke were gravely
mistaken in their assumption that Dharmag$astra texts reflected the cultural customs
and ancient laws of all Hindus. A combination of prejudice (the positive law must be
found in books) and expediency (a desire to extend company rule over Indians’
property) drove orientalists and judges to transform academic Dharmasastra into
applied, positive law.201

The misguided assumption that each region of India must, a priori, possess
an authoritative Dharmasastric tradition that describes that region’s essential culture
drove the erroneous quest for specific sub-schools of the Mitaksara, for which
virtually no evidence exists. One explanation for the theory of four sub-schools of
Hindu law, articulated first by Justice Syed Mahmud in 1887, is that Colebrooke
patterned Hindu law on Islamic law (with its Shia and Sunni branches).292 Another,
equally plausible possibility is that the subdivision of schools of Hindu law followed
the expansion of the Company’s rule in the provinces (or presidencies) of Banaras,
Bombay and Madras in the late eighteenth and early nineteenth centuries.203

Colebrooke lists the principal texts associated with each school: 1) the
Vivadacintamani, Vivadaratnakara and the Vivadacandra in Mithila; 2) the
Viramitrodaya and the Vivadatandava in Varanasr; 3) the Vyavaharamayikha in

Maharastra; 4) the Smrticandrika in “Southern India;” and 5) the Dayabhaga and the

200 Sir Thomas Strange, Elements of Hindu Law: Referable to British Judicature in India, Vol. 1.,
(London: Payne and Foss, 1825), 314.

201 See, for example Derrett, “The British as Patrons,” 267-269.

202 Syed Mahmood, Indian Law Review: Allahabad Series (Madras: Law Reports Office, 1887), 9.
Cited in Rocher and Rocher, “The Making of Western Indology,” 112.

203 See Rocher, “Changing Patterns,” 138-139, for some evidence for this position. Rocher sees some
connection between the development of “a number of separate and different pyramids, with a High
Court or Supreme Court” in Madras, Bombay, and Varanast, and the subdivision of the Mitaksara
school of law into sub-schools.
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Dayatattva in Bengal.204 There is ample evidence for the existence of Maithila and
Gauda schools of Dharmasastra (as seen from chapter two of this thesis and from
my analysis of the Vivadarnavasetu and the Vivadabharigarnava above), but
Colebrooke’s distinction between a Varanaseya and a Maharastrian school of law is
inexplicable. Perhaps the Vlyyavaharamayikha enjoyed greater popularity among the
pandits of Maharastra than among the pandits of Varanasr, but, as my analysis in
chapter three demonstrates, Kamalakara and NTlakantha thought of themselves as
part of a single, southern, Bhatta school of law whose authority extended from
Maharastra to Varanast (and which rejected the opinions of a Maithila and a Gauda
school of law). The Viramitrodaya may have enjoyed less popularity in Maharastra
(as its author did not enjoy the same social prestige as the Bhattas did in the
country) and more popularity in VaranasT (due to its more comprehensive, academic
tone). The Balambhattr and the Dharmasastrasamgraha suggest, however, that
Maharastrian and Varanaseya pandits read Bhatta nibandhas and the
Viramitrodaya. Consequently, it is difficult to see how Colebrooke justified splitting
Kamalakarabhatta and Nilakantha’s Dharmasastra texts into two separate schools of
law - or of jurisprudence for that matter.

For all of his considerable knowledge of northern India, Colebrooke lacked a
significant exposure to southern India and his assertion that the Smrticandrika (and
later, the Sarasvativilasa) constitute the principal treatises of a distinct, Dravidian
sub-school are based on considerations other than the self-representation of
Dharmasgastric authors. J.H. Nelson, district judge in Madras, wrote in 1881 that the
introduction of the Mitaksara (as interpreted by the Smrticandrika and the

Sarasvativilasa) was the result of “the absurdly great authority conceded to

204 Colebrooke, Two Treatises, iv.
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Colebrooke, who knew nothing about Madras.”05 One explanation for the fierce
debates between orientalists in Calcutta and Madras about the nature of the Madras
school of Hindu law - between Dharmasastra texts and customary practice - is that
the intense, Dharmasastric debates amongst Mimamsa and Navya-Nyaya trained
pandits that flourished in northern India did not extend to Tamil Nadu or Kerala.206

Despite the concerns of his critics, Colebrooke’s dual appointment to the high
court and to the College of Fort William in 1801 ensured that his theory of schools of
Hindu law - equal parts accurate and flawed - set the foundation for the academic
study of Hindu law in the Company’s colleges.207 A string of editions and translations
of the principal texts of the various schools of Hindu law followed in the nineteenth
century, and by 1864, the courts terminated the employment of pandit assistance
because the significant body of translated Dharmasastra and case-law obviated the
need for pandit informants.208

To return to the broad arc of this thesis - the intellectual history of ownership
and inheritance in Sanskrit jurisprudence - we can surmise, safely, that one
motivating factor in the British development of schools of Anglo-Hindu law in the
eighteenth and nineteenth century was the intellectual and cultural predilections of
the pandits whom the English hired to compile and to explicate the intricacies of the
Dharmasgastric jurisprudence of inheritance. Certainly, the English encounter with

traditional Dharmasastra learning was inflected by gross inequalities in power and

205 Rocher and Rocher, The Making of Western Indology, 115. For the resistance in Madras to
Colebrooke’s schools of law, see A.C. Burnell, The Law of Partition and Succession: from the MS.
Sanskrit Text of Varadaraja’s Vyavaharanirnaya (Mangalore: Stolz, 1872), iii-viii.

206 For the Madras School of Orientalism, see Donald Davis, “Law in the Mirror of Language: The
Madras School of Orientalism on Hindu Law,” in The Madras School of Orientalism: Producing
Knowledge in Colonial South India, ed. Thomas Trautman (Oxford: Oxford University Press, 2009):
pp. 288-309.

207 See Derrett, “The British as Patrons,” 237-8 for a list of Dharmasastra texts on the curriculum of
the College Fort William between 1821 and 1837: Manavadharmasastra, Mitaksara, Dayabhaga,
Dayatattva, Dayakramasamgraha (of Srikrsna) and Raghunandana’s other Tattvas.

208 Rosane Rocher, “Weaving Knowledge,” 71.
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epistemic privilege, and the distortions and impositions that British colonial thinking
inflected in the Dharmasastra and on its pandit stewards are legion. However, one
casualty of a prudent and necessary critique of Anglo-Hindu law is the complex,
fascinating history of the development of scholastic schools of jurisprudential thought
that developed in Varanast, Navadvipa and Mithila in the sixteenth, seventeenth,
and eighteenth centuries whose adherents played an active role in shaping Anglo-
Hindu law.209

The British ‘discovery’ of these schools of jurisprudence was gradual and
followed the associations made between agents of the East India Company and
pandits from these three regions. Jones’ interaction with the pandits of Navadvipa
and his exposure to the Vivadarnavasetu compelled him to seek out Gauda and
Maithila pandits who could teach him the intricacies of their debates about ownership
and inheritance. Henry Colebrooke followed the argumentative threads of the
Vivadabharigarnava, embedded as they were in the arcane complexities of Navya-
Nyaya, and sought a more concise summary of the various schools of thought
whose opinions the digest cited. Colebrooke’s exposure to the pandits of Varanast
and their various treatises that defended the Mitaksara as a southern, Mimamsa
friendly treatise on ownership and inheritance drove him to divide (and,
unfortunately, to subdivide) Dharmasastric commentary into various camps, or
schools of law. In doing so, he crafted his own scale of Dharmasastra texts, which

while alien to traditional Dharmasastra in many ways, took its inspiration from the

209 Of course, further research into the intervening period in this story - the world of the $astrins
between 1710 and 1780 or so - is a desideratum. One question, that | aim to take up in my thesis-
revised-as-monograph, concerns the much larger finding that there great continuities between the
‘lost world’ of pre-colonial Sanskritic learning and the formal institutions of Indian modernity. Broadly,
what replaces the ‘epistemic rupture’ theory as the appropriate description of the dramatic changes of
the eighteenth and nineteenth centuries? Transformation? Trans-creation?
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scales of texts of earlier Dharmasastrins like Vijiane$évara, Srinathacaryactdamani,

Kamalakarabhatta, and Jagannatha Tarkapaficanana.
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Conclusion: Dharmasastra, Law, and Justice in the 21st Century

This doctoral thesis demonstrated that, contrary to the a theory of colonial
invention which dominates contemporary scholarship on the legal history of South
Asia, classical Sanskrit jurisprudence possessed elaborate and highly specialized
theories of ownership, property, and inheritance that were sometimes associated
with particular intellectual and ritual lineages. The principal principles of the Sanskrit
jurisprudence of ownership and inheritance - of collective ownership by extended
networks (of families, temples, and education institutions) and of proprietary rights as
circumscribed by various entitlements to ritual rites - dramatically challenge the
principles of personal property, individual subjectivity, secularism, and equality before
the law which lie at the heart of (neo)liberal political theology. Before pondering the
significance of these challenges we need to start with the ‘death’ of Sanskrit law in
1955. | argue, uncontroversially, that the codification and liberalization of Hindu
personal law through legislative acts occurred in conjunction with the creation of a
largely homogenized, Hindu political community. | argue, likely controversially, that
the Dharmasastric jurisprudence of ownership offers a productive, indigenously
Indian venue for disrupting some of the verities and pitfalls of India’s dominant liberal
paradigm.
5.A: A Neo-Liberal Epitaph for the Rishis

In 1954, on the eve of the Indian parliament’s enactment of a series of
comprehensive reforms of Hindu personal law, Prime Minister Nehru told the Lok

Sabha that British colonialism had suppressed the natural evolution of Hindu law.!

' John Duncan Derrett, “The British Administration of Hindu Law,” Comparative Studies in Society and
History 4.1 (1961): pp. 10-52, 47 fn 183. Cf P.V. Kane, A History of Dharmasastra, Vol. 3. 2nd Ed.
(Pune: Bhandarkar Oriental Research Institute, 1973), 820-823.
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Nehru deftly argued that the only feasible remedy to the “fossilized,” dysfunctional
condition of Hindu law was statutory reform.2

The Indian parliament passed a series of landmark reforms of Hindu law
between 1955 and 1956. The “Hindu Code Bill” as these acts came to be known
collectively, “was a composite body of laws, made up of distinct sets of legal
enactment — the Hindu Marriage Act passed in 1955, and the Hindu Succession Act,
the Hindu Minority and Guardianship Act and the Hindu Adoption and Maintenance
Act, all of which were passed in 1956.”2 The effects of the Hindu Code Bill were
legion: women were granted greater property rights in their paternal estates, the
rules regarding divorce, adoption and marriage were greatly liberalized, and the legal
cohesiveness of the joint family estate - the comparcenary - was greatly diminished.#
The rich diversity of schools of Hindu law - so characteristic of pre-colonial and
colonial Hindu law - were elided by a universal, ostensibly progressive body of
personal law which applied to those Indian citizens who were neither Muslim,
Christian, Jewish, or Parsi. The end result was, as Derrett eloquently notes, a

system of law that “repudiates in an implied or explicit manner the values and ethos

of the ancient background™ and that “has little to do with Hinduism by any possible
definition of that term.” Derrett notes that modern Hindu law

is Hindu in name, and contains an occasional and embarrassing reminder of
its predecessor, much as a ruinous but ancient building may be pulled down
and replaced with a modern structure, which retains the same street-number,
some panelling, a decorative window, or even a quaint chimney pot from the

2 Of course, some jurists viewed the British influence on Hindu personal law as a positive, progressive
development. S. Venkataraman, “Influence of Common Law and Equity on the Personal Law of the
Hindus,” Revista del Instituto de Derecho Comparado, Vol. 8-9 (1957): pp. 156-179.

3 Rochona Majumdar, “Marriage, Family, and Property in India: the Hindu Succession Act of 1956,”
South Asian History and Culture, 1.3 (2010): pp. 397-415, 399.

4 For an overview of the changes ushered in by the Hindu Code Bill, see J. D. Derrett, “The
Caodification of Hindu Law,” in Religion, Law, and the State in India (London: Faber and Faber, 1968):
pp. 321-351.

5 Derrett, “Codification,” 321 & 324, citing M. Anantanarayanan.
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old house, alleging a continuity with the past which may appeal to sentiment,
but does not deceive the eye.6

The uniform Hindu Code Bill constituted the culmination of two trends in
colonial and post-colonial Indian social history: 1) the codification, liberalization, and
‘modernization’ of Hindu personal law; and 2) the creation of a homogenized,
racialized, and politically expedient demographic category of ‘Hindu.” Contemporary
scholars, particularly Donald Davis and Rachel Sturman have argued, persuasively,
that the first trend began in 1772 with Warren Hastings’ “Judicial Plan” (analyzed in
detail in the fourth chapter of this thesis).” For the East India Company’s
administrative apparatus, Hindu law became a textual phenomenon located in
Dharmasastra - rather than in custom, in pandit-jurists, or in ad-hoc tribunals.8
Although early orientalists were justified in postulating the existence of a diversity of
regionally-specific schools of Dharmasastric jurisprudence (the broad argument of
this doctoral thesis), the orientalists’ fundamentally forensic, text-historical approach
to Dharmasastra’s legal utility effectively capped the tradition’s internal development.
Once the Anglo-Indian courts shifted their search for authentic knowledge about
Hindu law from the creation of new Dharmasastra anthologies (such as Jagannatha

Tarkapaficanana’s Vivadabharigarnava) to the translation and interpretation of a

6 John Duncan Derrett, “Statutory Amendments of the Personal Law of Hindus Since Indian
Independence,” The American Journal of Comparative Law, 7.3 (1958): pp. 380-393, 382. The final
disjuncture of statutory Hindu law from its Dharmasastric roots prompted Derrett to pen an “Epitaph
for the Rishis” (Durham: N.C. Press, 1978).

7 Donald Davis, “Modern Legal Framework,” in Brill's Encyclopedia of Hinduism, eds.

K. Jacobsen, H. Basu, A. Malinar, & Vasudha Narayanan (Brill Online, 2014); Rachel Sturman.
“Marriage and Family in Colonial Hindu Law,” in Hinduism and Law: An Introduction, eds. Timothy
Lubin, Donald Davis, and Jayanth K. Krishnan (Cambridge, 2010): pp. 89-104.

8 Of course, “custom and usage” became important sources of legal knowledge - sometimes more so
than the Dharmasastra - during and after the colonial period. See for example Neeladri Bhattacharya,
“Remaking Custom: the Discourse and Practice of Colonial Codification,” in Tradition, Dissent and
Ideology: Essay in Honour of Romila Thapar, eds. R. Champakalakshmi & S. Gopal (New Delhi:
Oxford University Press, 1996): pp. 20-51; Rachel Sturman, “Custom and Human Value in the
Debates on Hindu Marriage,” in Government of Social Life in Colonial India: Liberalism, Religious Law
and Women'’s Rights (Cambridge: Cambridge University Press, 2012): pp. 148-195; John Mayne, A
Treatise on Hindu Law and Usage (Madras: Higginbotham, 1878).
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finite set of existing Dharmasastra treatises (a departure best marked by H.T.
Colebrooke’s 1810 translation of the Mitaksara and Dayabhaga), the intellectual
discipline of traditional Hindu jurisprudence - including the vast arsenal of interpretive
techniques developed in Mimamsa, Navya-Nyaya, and Vyakarana - became an
historical enterprise which could, at best, account for the intellectual configuration of
Dharmasastra roughly circa 1800.°

Innovation and (liberal) reform to Hindu law came through legislative acts and
through judicial intervention. The former, included the Caste Disabilities Removal Act
(1850), the Hindu Widows’ Remarriage Act (1856), the Hindu Inheritance Removal of
Disabilities Act (1928), the Hindu Gains of Learning Act (1930), and the Hindu
Women'’s Rights to Property Act (1937).10 The latter, came in the form of blatant
judicial activism, or through a state-sanctioned license for jurists to apply the meta-
legal principles of “justice, equity, and good conscience.”"! The criterion of justice,
equity, and good conscience ensured that courts could, and would, separate
enforceable “rules of positive law” from merely pious, “religious or moral precepts” in
an idiosyncratic, ad hoc fashion (although obviously indebted to culturally specific
British notions of equity).12 The telos of the use of justice, equity, and good

conscience dovetailed with the telos of piecemeal statutory reform of Hindu law: both

9 See chapter 4 of this thesis for a detailed analysis of the Vivadabharigarnava. The case of Ishwar
Chandra Vidyasagar’s 1856 Vidhavavivaha, a Dharmasastric digest that advocated widow remarriage
forms a notable exception to this statement. Ishwar Chandra Vidyasagar was a principal at the
Sanskrit College in Bengal at the time. See Davis, “Modern Legal Framework” and Brian Hatcher,
Vidyasagar: The Life and After-life of an Eminent Indian (New Delhi: Routledge, 2014).

10 Derrett, “Codification,” 327.

" Rosane Rocher, “The Creation of Anglo-Hindu Law,” in Hinduism and Law: An Introduction, eds.
Timothy Lubin, Donald Davis, and Jayanth K. Krishnan (Cambridge, 2010): pp. 79-88, 87. See
Derrett, “Justice, Equity, and Good Conscience,” in Changing Law in Developing Countries, ed. J.
Anderson (London: George Allen & Unwin, 1963): pp. 114-154.

12 See, for example, Ludo Rocher, “Hindu Law and Religion: Where to Draw the Line,” in Studies in
Hindu Law and Dharmasastra, ed. Donald Davis (London: Anthem, 2014): pp. 83-102. Also see Ludo
Rocher, “Indian Response to Anglo-Hindu Law,” in Studies in Hindu Law and Dharmasastra: pp.
634-642 for several cases in which the equity paradigm was invoked.
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slowly, but ineluctably attempted to maximize the property rights - and
commensurate political autonomy - of individual Hindus by freeing property from the
constraints of religious restrictions.'3 In essence, the reform of Hindu law fragmented
the proprietary and ritual connections of the joint Hindu family - and the
commensurate legal disabilities of women - and replaced the joint family with
individual, “autonomous subjects of the state.”’4
Derrett notes that the reformers, “large earners... jealous of the keenness of
their agnates... to share their property to the partial or total exclusion of their own
spouse, daughter, cognatic relations or friends,” “desire[d] to make property freely
transferable” and to “abolish rules that smacked of antiquity.”'> Derrett attributes the
liberalizing, individuating telos of the Hindu Code Bills to “an emerging partly-
westernized class of well-to-do people, which was to all intents and purposes a
caste... [and whose members] wanted to intermarry with Muslims similarly placed,
not to mention Hindus of equal influence but lower caste.”16 Of course, for the
Derrett’s cosmopolitan, nuclear-family focused, propertied elite,
their opponents, the ‘orthodox’, were people who did not need to contemplate
intercaste marriage and suspected the motives of those who did. Religion
was attempted to be used as a means of preventing what influential society
wanted, and it might have succeeded had not the previous custodians of the
Hindu law made out of it, bona fide, so appalling a system, from which
anyone would have been glad to escape who cared for his country’s
prestige.!”
| find many of these reforms laudable. It is difficult to justify the disenfranchisement

of women or the prohibition of marriage on the grounds of caste. At the same time,

however, these reforms were accompanied by a disintegration of the joint family (in

13 Rachel Sturman. “Marriage and Family in Colonial Hindu Law,” 90.
4 1bid., 98.

15 Derrett, “Codification,” 338-339.

16 |bid., 348.

7 Ibid., 350.
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favor of nuclear families), pre-existing forms of ownership and inheritance (both the
paternal coparcenary and maternal stridhana), and the formal role of religious rites
(samskaras) in structuring the legal status of individuals. In essence, equality before
the law (at least amongst those individuals subject to Hindu law) resulted in a
conspicuously homogenous understanding of property, family, and religion - at the
cost of the rich plurality of family structures and forms of ownership articulated in
various schools of Sanskrit jurisprudence.

The flattening of Hindu law coincided with a flattening of Hinduism as a
religious and ethnic category - with varied and enduring political consequences. The
colonial antecedents of Advaitavedanta’s transformation into the representative
spiritual tradition of a unified, modern bourgeois Hinduism have been traced deftly in
a series of cutting-edge work in recent decades.'® The jurisdictional category of
Hinduism played a decisive role in these transformations. As Davis notes,

modern Hindu law has expressed in legal form a set of rules and practices that

has come to shape the way in which many middle- and upper-class Hindu

families understand the “Hindu” view of inheritance, adoption, marriage, and
the like. In other words, for middle- and upper-class Hindu individuals and
communities who regularly interact with official governmental institutions and
who rely on their predictable legal safeguards, modern Hindu law partially

informs who they are as Hindus. Official Hindu law thus protects a restricted
sense of Hindu identity and practice that its legislative form helped to create.®

| don’t think that Davis’ argument recapitulates the fashionable fallacy that colonial

categories of law and religion created Hinduism as such.20 Rather, as with Vedanta,

18 See for example, Anand Venkatkrishanan, “MTmamsa, Vedanta, and the Bhakti Movement” (PhD
Dissertation, Columbia University, 2015), 235-237. Also see Brian Hatcher, Bourgeois Hinduism, or
the Faith of the Modern Vedantists: Rare Discourses from Early Colonial Bengal (Oxford: Oxford
University Press, 2008); Eclecticism and Modern Hindu Discourse (New York: Oxford University
Press, 1999), and Wilhelm Halbfass, Philology and Confrontation: Paul Hacker on Traditional and
Modern Vedanta (Albany: SUNY, 1995). For a view to the contrary, see Andrew Nicholson, Unifying
Hinduism: Philosophy and Identity in Indian Intellectual History (New York: Columbia, 2010).

19 Davis, “Modern Legal Framework.”

20 For one such example, see Brian Pennington, Was Hinduism Invented?: Britons, Indians, and the
Colonial Construction of Religion (Oxford: Oxford University Press, 2005). Of course, Davis does
make such an argument with regard to the existence of pre-colonial schools of Dharmasastra.
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the colonial encounter led to a reformulation, or a recalibration of Hinduism. Davis
explains that,
Safeguarding religious identity and practice may have been the ostensible
historical reason behind the colonial creation of personal law systems, but
modern Hindu law and the HCB have primarily contributed to the creation

and protection of a narrow, homogenized political Hindu identity for the
modern world.2!

The broad implications of this narrow identity - with its attendant ‘essential religious
practices’ for Indian secularism and Hindu nationalist (Hindutva) politics need not be
rehearsed other than to note that its is the formal administrative apparatus of the Hindu
state (in the form of the Supreme Court) that acts as the privileged arbiter of what is and

what is not essentially Hindu.22
5.B: Out of the Waiting Room of History: Dharmasastra and Legal Pluralism
Modern courts’ Hindu law judgements contain plenty of Dharmasastric
“window dressing” - stray comments from various Dharmasastras which have the
effect of giving a Dharmasastric veneer to a decision reached through statute or
through binding precedent.23 These bits and bobbles aside, Dharmasastric
jurisprudence - the use of the panoply of interpretive techniques to analyze an
authoritative body of smrtis according to the broad conventions of regional
commentarial schools - has been relegated to “the waiting room of history.”24 One
might read Raghunandana Bhattacarya, Kamalakarabhatta, or even Jagannatha

Tarkapaficanana’s writings as evidence for the essence or the history of Indian

21 Davis, “Modern Legal Framework.”

22 For Indian secularism and its discontents, see Rajeev Bhargava, ed., Secularism and its Critics
(Delhi: Oxford University Press, 1998). Also see Smita Narula, “Law and Hindu Nationalist
Movements,” in Hinduism and Law: An Intfroduction, eds. Timothy Lubin, Donald Davis, and Jayanth
K. Krishnan (Cambridge, 2010): pp. 234-251. In general, the Supreme Court has tended to view
Hinduism as a broad, unitary category (to the detriment of various sectarian communities’ claims to a
non-Hindu status) with an intrinsic ethnic component.

23 Davis, “Modern Legal Framework.” Also see Lariviere, R.W., “Justices and Panditas: Some Ironies
in Contemporary Readings of the Hindu Legal Past,” Journal of Asian Studies 48.4 (1989): pp. 757—
769.

24 Dipesh Chakrabarty, Provincializing Europe: Postcolonial Thought and Historical Difference
(Princeton: Princeton University Press, 2000), 8. Cf Venkatkrishnan, 25.
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jurisprudence, but these jurists, like India’s great philosophers, are “not at all
considered contemporaries in the way that, say, Hegel or Marx has become
indispensable to thinking about modern democratic politics.”25

One of the core arguments of this doctoral thesis is that until at least 1810,
Dharmasastric jurisprudence was very much a substantive, if unequal conversation
partner with European jurisprudence. Traditional pandits including Jagannatha
Tarkapancanana and Balambhatta Payagunde actively shaped and recalibrated the
$astric arguments of their forefathers in conjunction with British orientalists - whose
singular obsessions with uniformity, concision, and consensus no doubt seemed
antithetical to the dialogical nature of $astric intellectualism and terribly idiosyncratic
as well. Of course, the reform of Hindu law along modern liberal standards - laudable
in its efforts to eliminate the graded and often deplorable inequalities enshrined in
Dharmasastra texts and to foster economic growth through freeing property from the
constraints of the joint family - eliminated legal pluralism within Hindu law.

While bemoaning the homogenization of Hindu law, Derrett introduces a
tantalizing possibility, that

Without stare decisis, indeed, internal developments within the sastra (while it

lived) were possible. The Digest of Jagannatha translated by Colebrooke

already showed signs of such activity, and in the interesting Slavery Case of

1825 the Pandits showed willingness to support "naturally just" accretions to

the sastra. But by 1864 judicial knowledge of Hindu law was assumed.26
Derrett suggests that without the fossilizing forces of stare decisis, or of court pandits
being “confined to reporting the rulings of long dead authors,” then “hundreds of

different systems of customary law would have emerged.”?” Drawing from Quentin

Skinner, Anand Venkatkrishnan argues that,

25 VVenkatkrishnan, “MTmams3,” 23.
26 Derrett, “The Administration of Hindu Law,” 47.
27 |bid., 47-48.
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one of the benefits of intellectual history is in the vision it provides of
alternative historical worlds that, regardless of whether they look different or
similar to our own, are in and of themselves salutary reminders of how
historically contingent the present is.28
The intellectual history of ownership and inheritance in Sanskrit jurisprudence
outlined in this thesis highlights the historical and cultural contingency of liberal,
Western notions of property, personhood, and equality. Furthermore, the diversity
and regional specificity of Sanskrit jurisprudence radically calls into question the
unitary nature of property and the jurisdiction of the state - through either its
legislative or its judicial apparatuses - to define and enforce property rights. Perhaps
most radically, my thesis demonstrates that in the view of the Dharmasastrins,
religious rites and legal rights ought to be mutually constituted. For pandits such as
Kamalakara and Raghunandana, relational categories (of son, daughter, wife,
brother, Brahmana, Stdra, disciple, Gauda, Daksinatya, etc) defined individuals
differently, entailed different ritual obligations and afforded different - though often
overlapping - proprietary rights. The intellectual history of ownership and inheritance
suggests that in an alternative, or future world in which Dharmasastric jurisprudence
supplanted Anglo-Hindu jurisprudence, property and persons would look radically
different and the law would provide for a justice of a very different nature.

The are, however, manifold criticisms of Dharmasastirc jurisprudence, but this
doctoral thesis militates against the common charge that Dharmasastra is
unchanging, uncompromising, and unable to meet the demands of the modern
world. My thesis demonstrated that although Dharmasastra retained a continuity of

style, perhaps unmatched in the history of jurisprudence, the jurists of classical and

early modern India recalibrated various ideas in the system in remarkably dynamic

28 Venkatkrishnan, “MTmamsa,” 23. Cf. Quentin Skinner, Quentin Skinner, Visions of Politics, Volume
I: Regarding Method (Cambridge: Cambridge University Press, 2002), 6.
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ways. Ownership by birth, women’s rights to inheritance, the legal validity of property
acquired impiously, and divine trusts, are but a few of the novel innovations
developed by Dharmasastrins whose commitment to the traditional paradigms of the
§astric sciences was of aid, rather than an impediment, to new ideas.

Why should anyone care about the subtleties of a radically communitarian
jurisprudence whose allocation of material resources is based on a deeply unequal
religious system of caste, class and gender? What could varnasramadharma
possibly have to contribute to contemporary debates about property and political
philosophy besides an undesirable, ultra-orthodox boogeyman? Is the answer simply
that Dharmasastra’s reminder of the contingency of India’ liberal political economy is
a sign of one progressive, positive product of the colonial encounter? Possibly.

Alternatively, one might equally see in pre-colonial Dharmas$astric
jurisprudence a potent rejoinder to Hindu nationalist claims of Hindu law and religion
as unitary categories or to the role of property in our current political economy.2°
Advocates of legal pluralism in Europe and America, particularly of communitarian
religious arbitration as an alternative to secular state courts, might find common
cause with the Dharmasastric model of regionally specific schools of law.3° Indeed,
Rowan Williams’ infamous endorsement of the “accommodation” of certain religious

legal systems outside of the jurisdictional remit of Britain’s secular courts, reminds us

2% For contemporary debates concerning the nature of property and its relationship to political
theology, see the introduction to this thesis.

30 See, for example, Christian Joppke, The Secular State Under Siege: Religion and Politics in Europe
and America, (Polity Press: 2015); Michael Helfand, “Religious Arbitration and the New
Multiculturalism: Negotiating Conflicting Legal Orders” N.Y.U. Law Review, 86.5 (2011): pp.
1231-1305; Cumper, Peter, “Multiculturalism, Human Rights and the Accommodation of Sharia Law,”
Human Rights Law Review 14 (2014): pp 31-57;
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justice does not always entail equality before the law.3! Similarly, the Anglo-American
concept of private property has come under withering critique in the wake of the
globalized free market.32 The shift toward “alternative forms of ownership” in
progressive law and economics debates might well find conversation partners in the
Dharmasastric theory of svatva as capable of being held by a multiplicity of
ownership simultaneous.33 Furthermore, advocates of women’s financial
independence - particularly in rural India, where the gulf between traditional practices
and abstract legal rights remains vast - might well find the category of women’s
property (stridhana) a more productive venue for achieving their laudable goals.34
The rise of political Hinduism, the limitations of neo-liberal economics, and the
push towards legal pluralism in the West make the investigation of alternative
jurisprudences a necessary facet of legal scholarship. To cede Dharmasastra to
religious chauvinists or to blithely accept its caricatured representation by some
social activists would consign one of the world’s great intellectual traditions on the
“ash heap of history.” Investigating the intellectual history of Dharmasastra ought to
lead one to enquire about the intellectual future of Dharmasastra, even when it
forces us to confront difficult questions and moral ambiguities. After all, dharma is
sutble (stksma), there is a near boundless ocean of Dharmasastra texts, and, as

Kamalakarabhatta notes, “litigation concerning the division of inheritance

31 Rowan Williams. Williams, Rowan, “Civil and Religious Law in England: A Religious Perspective,”
Ecclesiastical Law Journal, 10 (2008): pp 262-282. For a summary of and response to the the many
passionate criticisms of Williams’ lecture, see Jonathan Chaplin, “Legal Monism and Religious
Pluralism: Rowan Williams on Religion, Loyalty and Law,” International Journal of Public Theology, 2
(2008): pp. 418—441.

32 For one example of the tension between neo-liberal and indigenous categories of property, see
William Coleman, ed., Property, Territory, Globalization: Struggles over Autonomy (Vancouver: UCB,
2011).

33 See, for example, the Labour Party of the United Kingdom’s endorsement of this fashionable term.
Cheryl Barrott, Matthew Brown, Andrew Cumbers et al, Report: Alternative Models of Ownership
(Labour, 2017).

34 See, for example, Srimati Basu, She Comes to Take Her Rights: Indian Women, Property, and
Propriety (New Delhi: Kali, 2001), esp. pp. 159-190.
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befuddles even the great amongst learned.”5 When we take the time to attend to the
complexity of the law, we discover the richness of its ethical possibilities.

5.C: Summary of Chapters

In this thesis, | tracked the development of the concept of ownership (svatva)
in Sanskrit jurisprudential literature (Dharmasastra) and in Sanskrit philosophical
literature (MTmamsa and Navya-Nyaya) between the 11th and 19th centuries CE. My
aim was to chart the relationship between philosophical theories of ownership and
juridical models of inheritance. My guiding question concerned the contested
existence of various schools of Sanskrit jurisprudence before the formal
establishment of schools of Hindu law by the judicial apparatus of the East India
Company in the nineteenth century. Contrary to recent work on the subject, | found
that by 1772, at least three discoverable schools of Sanskrit jurisprudence existed: in
Mithila, VaranasTt and Navadvipa. Furthermore, | demonstrated that the colonial
administrators, despite their fundamental misunderstanding and misrepresentation of
Dharmasastra as positive law, were largely justified in their identification of regionally
specific schools of Dharmasastra, particularly with regard to ownership and
inheritance.

Of course, a ‘school of law’ is by no means a universal term. In arguments for,
and against, the existence of schools of law in pre-colonial Dharmasastra, few
scholars took the time to explain what constitutes a ‘school’ and what constitutes
‘law.” | accepted Ludo Rocher, Donald Davis and Patrick Olivelle’s distinction
between Dharmasastra as an expert, meta-legal traditional of jurisprudence and law
as positive, statutory codes. Ronald Inden’s theorization of a “scale of texts,” the

patterned ways in which authors situate their writings in relation to previous and

35 Kamalakarabhatta, “Vivadatandava (Dayabhaga),” ed. Herambha Chatterjee, Our Heritage 7:2: pp.
1-23; 8:2: 25-37; 11:1: 39-50; 13:1: 51-58 (1959-65)
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contemporary writers, provided the key methodological tool for recasting schools of
Hindu law as schools of Hindu legal thought, or of jurisprudence. The point, | argued,
was that thinking of Dharmasastra as a primarily intellectual tradition ought to entail
reconstructing its intellectual history - replete with the considerations of scholarly
lineage, pedagogical technique, and the perennial quest for patronage that made up
the social contexts of individual Dharmasastra authors. Of course, the distinct
southern and eastern schools of Sanskrit jurisprudence - whose existence formed
the core question of this thesis - were themselves the culmination of centuries,
perhaps millennia of intellectual development. The story of how these schools came
about and of the British encounter with them, told quite a different tale about
ownership and inheritance than recounted in existing scholarship.

In chapter 1, | examined the development of the concept of ownership in
Mtmamsa and Dharmasastra from the first millennium C.E. to approximately the
15th century C.E. The origins of the first discernible school of Dharmasastric thought
regarding ownership and inheritance - which crystallized the defense of ownership
by birth in Vijianesvara’s 11th-12th century Rjumitaksra - lay in a Mimamsa theory of
ownership as a secular phenomenon. Contrary to Ethan Kroll and Derrett’s
caricature of Mimamsa theories of ownership as “deplorable” or “regressive,” | argue
that Prabhakara-MTmamsa writers including Salikanatha and Bhavanatha developed
a metaphysically detailed and ethically rigorous view of ownership as a secularly
established fithess for use as desired (lokasiddhayathéstaviniyogayogyatva).
Furthermore, | argued that the Mitaksara marks a crucial juncture at which the
sporadic, unsystematic theories of ownership by birth that appeared in earlier
Dharmasastra commentaries (such as Medhatithi’s Manubhasya) were consolidated

and combined with a Prabhakara-MTmamsa theory of ownership as a secular, extra-



314

Sastric phenomenon. Vijianesvara founded a distinctive school of Dharmasastric
thought because his scale of Mimamsa Dharmasastra texts became the standard
way of thinking about the problems of ownership and inheritance for subsequent
dastrins. | argued that VijianeSvara was a founder of a school of thought in the
sense that he consolidated earlier Dharmasastrins’ theories of ownership and
inheritance and established the parameters for future debate about the issue. The
chapter does not, however, argue that the early Mitaksara school - a primarily
academic school - was associated with distinct geographical regions or teacher-
disciple lineages.

In my second chapter, | examined the rise of a geographically and culturally
specific school of Sanskrit jurisprudence: the Gauda school of Navadvipa, Bengal. |
argued that a uniquely Bengali (Gauda), Navya-Nyaya-inflected school of
jurisprudence developed at the university of Navadvipa (founded in 1514) in the
early sixteenth century. In many ways, the Gauda school, which came to be known in
colonial times as the Dayabhaga school, was the antithesis of the Mitaksara school.
The Gaudas had strong connections to a particular place, utilized the analytical
techniques and theoretical presuppositions of Navya-Nyaya rather than MTmamsa,
and connected their discussions of ownership and inheritance with a comprehensive
scale of Dharmasastric texts - which covered legal and ritual topics - and displayed
an obvious desire to surpass a regional rival - the competing centre of Sanskrit
learning in Mithila. Navadvipan Dharmasastrins, including Srinathacarya Cadamani
(1475-1525), Ramabhadra | (1510-1570), and Acyutacakravartin (1510-1570), and
logicians, such as Raghunatha Siromani (1460-1540), and Jayarama
Nyayapancanana (17th Century), began to speak of themselves, their ritual practices

and their intellectual opinions, as being part of a Bengali (Gauda) school of thought.
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| argued that Navadvipan jurists recalled Jimatavahana’s Dayabhaga from its
previous obscurity and used their commentaries on this treatise as a venue within
which to build a new, comprehensive theory of ownership and inheritance.
Navadvipan jurists wrote dozens of commentaries on the Dayabhaga in a Navya-
Nyaya idiom and dozens of logicians wrote Navya-Nyaya treatises on ownership
which defended arguments from the Dayabhaga. The key connection was between
various Navya-Nyaya theories of ownership as discernible from the $astra alone
(sastraikadhigamyasvatva, etc.) and the Dharmasastric theory of ownership by the
cessation of the ownership of the previous owner (uparamasvatva) articulated in
Jimatavahana’s Dayabhaga. The Gauda Dharmasastrins, however, do not appear to
have paid significant attention to the Mitaksara or to Mimamsa theories of
ownership. Neither do they appear to have been actively involved in adjudicating
property disputes in the wider Bengali society. The Bengal school was far more
determinate than the Mitaksara school of the previous centuries, but it was, as far as
this thesis could tell, first and foremost a scholarly endeavor. Of course, scholarship
has its own politics and for the Navadvipans, the perlocutionary force of their
endeavors seems to have been building the reputation and fortunes of their new
university.

In my third chapter, | examined the reception of the Gauda school
jurisprudence amongst the predominantly Maharastrian community of pandits that
flourished in Varanasrt in the sixteenth and seventeenth centuries. | was keen to
examine how some of the distinctive features of Indian “early modernity,” the pan-
Indian Brahmana “ecumene,” and the intensively competitive environment of
Varanast inflected the development of the concepts of ownership and inheritance in

Dharmasastra. | explored the Mimamsa and Dharmasgastra writings of the Bhattas, a
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a famous and influential family of Maharastrian Mimamsakas and Dharmasastrins
who identified themselves as exemplary southern (Daksinatya) Brahmanas and who
led several adjudicative assemblies (brahmanasabhas) that met in the
Kasividvesvara temple. | argued that the Bhattas recast Vijianedvara’s Rjumitaksara
as a paradigmatic southern, Mimamsa-compliant treatise on inheritance. They
incorporated the Mitaksara and MTmamsa theories of ownership into a
comprehensive southern school of jurisprudence and contrasted this school of
jurisprudence with that of the Gaudas. It was at this moment, | argue, that the
Mitaksara and the Dayabhaga moved into each other’s orbit and the basic
DayabhagalMitaksara, Gauda/Daksinatya, Navya-Nyaya/Mimamsa division in the
jurisprudence of ownership and inheritance was fixed. | demonstrated that the
development of Sanskrit jurisprudence was very much embroiled in the social politics
of early Indian modernity - in squabbles between pandits with various regionally and
pedagogically-specific lineages, in the marked interest amongst pandits for
intervening in the caste hierarchies of the northern India, and the increasingly
interdisciplinary character of scholastic Sanskrit endeavor.

The fourth chapter of this thesis tackled one of the central questions of this
thesis: was Colebrooke’s identification of Dayabhaga and Mitaksara schools of law a
“phony, artificial creation” or a justifiable characterization of the state of
Dharmasastra circa 18007 The answer, unsurprisingly, was a bit of both.
| examined the British encounter with Dharmasastra in the the late eighteenth and
early nineteenth centuries and traced the construction of Hindu Schools of Law
between 1772 and 1825. | read three digests of Dharmasastra digest that were
compiled at the behest of the East India Company and whose English translations

were utilized by British jurists in colonial courts: the Vivadarnavasetu, the
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Vivadabharigarnava, and the Dharmasastrasamgraha. | accepted that the grounding
premise of Anglo-Hindu Law - that Dharmasastric legal treatises could be read as
statuary law - was a distortion of the primarily scholastic nature of Dharmasastra as
an expert tradition. | argued, however, that the colonial era Dharmasastra digests
articulate the same discernible, regionally specific schools of jurisprudential thought
regarding ownership and inheritance whose evolution | reconstructed in chapters two
and three of this thesis. The Vivadarnavasetu and the Vivadabharigarnava, compiled
by teams of Bengali logicians, synthesized and defended the Dayabhaga’s Bengali
(Gauda) theories of ownership by the cessation of the ownership of the previous
owner (uparamasvatva), ownership as discernible from the Sastra alone
(sastraikagamyatva), and factum valet against the opinions of Maithila rivals (often
utilizing the formal techniques of Navya-Nyaya philosophy). In contrast, the
Vyavaharabalambhatti - compiled by a Maharastrian Mimamsaka whose intellectual
lineage intersected with the Bhatta family - defended the Mitaksara’s southern
(Daksinatya) theories of ownership by birth (janmasvatva) and of ownership as
secular (laukika) against the Dayabhaga and logicians identified as Bengali (Pracya,
Gauda, etc.).

Consequently, | drew a distinction between conceiving of Dharmasastra as
positive law and positing regionally specific schools of Dharmasastric jurisprudential
philosophy. In accepting the first proposition and rejecting the second proposition, |
argued that Colebrooke’s formulation of schools of law - particularly his formulation
of Dharmasastric theories of ownership and inheritance as rooted in the Dayabhaga
and Mitaksara - constituted a logical and an appropriate understanding of the state of
Dharmasastra that he encountered directly in the Dharmasastra anthologies

compiled for the British and through his collaboration with Bengali, Maithila and
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Maharastrian pandits. Furthermore, the colonial-era Dharmag$astra digests that |
examined in the fourth chapter substantiated Colebrooke’s hypothesis that Navya-
Nyaya and MTmamsa theories of ownership lay at the heart of the division of
Dayabhaga and Mitaksara schools of Sanskrit jurisprudence. | demonstrated that
Davis’ argument - that schools of Hindu law were a colonial invention - and
Bhattacarya-Panda’s insistence that the Vivadabharigarnava’'s Navya-Nyaya-
inflected theories of ownership were a British interpolation were themselves
untenable, artificial distortions of the Dharmasastric record. The chapter concluded
its criticism of the theory of an epistemic rupture in the $astric sciences between pre-
colonial and colonial India by proposing a new narrative of transformation and
transcreation.

Where does this leave us? What work remains to be done? This thesis only
scratched the surface of Sanskrit literature on ownership and property. There is a
vast archive of Mimamsa, Navya-Nyaya, and Dharmasastra texts that exists only in
manuscript form and that has never been examined at any length. The colonial
archive of Sanskrit digests, pandits’ vyavasthas, and case law remains an untapped
resource for investigating the continuities and reconfigurations of Dharmas$astric
ideas about property in modern India. | hope that in addition to the myriad technical
wonders illuminated, this thesis convinces the reader that the Sanskrit jurisprudence
of ownership is more varied, more intricate, and of more utility to the future than
some quick and current caricatures of it as regressive, pointlessly abstract, or a

colonial fantasy might have you believe.
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