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ABSTRACT 

 
Justice, Legitimacy, and Movement across Borders 

A Political Theory of International Migration 
 

DPhil thesis 
 

Caleb Hoe-Kit Yong 
Nuffield College 

Hilary Term 2014 
 
Existing moral reflection on immigration law and policy is caught in an impasse between (1) 
proponents of an individual right to free international migration and (2) proponents of a 
state’s right to control its borders. In Chapter 1, I examine arguments supporting an individual 
right to free international migration. I show that the case for this putative right cannot be 
settled solely by considering the strength of individuals’ interest in being able to cross 
international borders according to their choice. Rather, at a crucial point, the argument for an 
individual right to free migration turns on the truth of a particular conception of global 
justice. In Chapter 2, I examine arguments supporting a state’s right to control its borders. I 
contend that these arguments do not seek to defend the substantive justice of restrictive 
immigration policies, but rather the legitimacy of processes of political decision-making by 
which states unilaterally determine their own immigration policies.  

Abandoning this right-versus-right paradigm, I recast the debate by focusing on two 
distinct questions: (1) the question of justice in immigration, which substantively evaluates 
immigrant admission policy; and (2) the question of the legitimacy of immigration law enacted by 
procedures responsive only to states’ internal political decisions.  I further propose that in 
articulating principles of justice in immigration, we should first develop a conception of global 
justice which will provide the background for our evaluation of immigration policy.  

In Chapter 3, I develop and defend a conception of global justice I call cooperation-based 
internationalism. I argue that co-citizens are joint participants in a scheme of cooperation which 
provides them with the social goods they need to lead autonomous lives. They therefore owe 
each other special duties of social justice. In addition, I argue for a duty of assistance which 
applies among all human persons globally. This duty requires developed states to assist 
developing states in establishing minimally just institutions.  In Chapter 4, I develop a 
conception of justice in immigration against the background of cooperation-based 
internationalism. I argue that there is no requirement for states to allow open immigration. 
Nevertheless, I argue that co-citizens owe each other duties which impose significant moral 
constraints on immigration policy: states must (1) allow for family unification; (2) eschew 
policies that select immigrants based on criteria that unjustly call into question the fitness for 
citizenship of certain current members; (3) regulate labour immigration so that all current 
citizens benefit equally unless unequal gains benefit worse-off citizens. The duty of assistance 
is also imposes constraints on immigration policy. Developed states should (4) avoid 
immigration policies which cause brain drain harmful to international development and (5) 
admit and resettle refugees. 

In Chapter 5, I turn to the distinct question of the legitimacy of unilaterally-enacted 
immigration law. I argue that the application and enforcement of immigration law counts as a 
coercive exercise of political power which stands in need of justification. I examine the 
consent and natural duty of justice theories of political legitimacy, concluding that these 
influential theories cannot establish the legitimacy of immigration law. I conclude by 
considering the implications of the illegitimacy of immigration law for the evaluation of 
irregular migration. 
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‘Of course, immigration is an important question and must be discussed at some stage. I 

surmise this is best done in discussing the appropriate relations between peoples, or the law of 

peoples…’ 

 

- John Rawls 

 

 

‘I wish to offer a standpoint that demonstrates why one should think of immigration as a 

moral problem that must be considered in the context of global justice.’  

 

- Mathias Risse 
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INTRODUCTION 

Immigration and Political Theory 

 

I. WHY MIGRATION MATTERS 

 

We live in an age of migration. Since 1945, international migration has steadily increased in 

every region of the world, such that migration has become, in its scope, a truly global 

phenomenon.1 International migration has also reached a historically unprecedented scale; the 

United Nations has estimated that in 2013, there were about 232 million migrants worldwide. 2 

While the overwhelming majority of humanity will still never leave their state of birth for any 

extended time, large-scale international migration has significant effects even on those who do 

not themselves cross international borders: in sending states, emigration results in the loss of 

human capital but also the receipt of valuable remittances; in receiving states, immigration 

impacts the domestic labour market and the provision of public services, and transforms the 

cultural character and ethnic composition of society. It is no exaggeration, therefore, for 

Stephen Castles and Mark Miller to claim that there are ‘few people in either industrial or less-

developed countries today who do not have personal experience of migration and its effects’. 3 

The significant and pervasive effects of contemporary migration on (individuals and 

groups within) sending and receiving states are certainly one important reason why migration 

raises moral questions which demand sustained attention. 4 But we must also consider the 

                                                 
1 Stephen Castles and Mark J. Miller, The Age of  Migration: International Population Movements in the Modern World 

(London: Palgrave Macmillan, 2003); Douglas S. Massey et al, Worlds in Motion: Understanding International Migration 

at the End of  the Millennium (Oxford: Clarendon Press, 2008). 

2 United Nations Department of Economic and Social Affairs, Trends in International Migrant Stock: The 2013 

Revision (New York: United Nations, 2013). 

3 Castles and Miller, Age of  Migration, p. 5. 

4 I will use the term ‘moral’ broadly, to encompass both interpersonal morality as well as distinctively political 

morality. I thank David Miller for urging me to clarify this point. 
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perspective of migrants themselves – and of those prospective migrants who would migrate 

but for immigration restrictions imposed by receiving states. The significance of this 

perspective comes into view when we ask why contemporary migration has reached such an 

unprecedented scale. In part, the enormous expansion of international migration can be 

explained by globalization. Greater global economic integration has improved transnational 

transportation and communications. This, in addition to the stronger economic, social and 

cultural links between states that has also accompanied global integration, has facilitated 

international mobility.5 However, it would be a mistake to suppose that high levels of 

international migration are an inevitable feature of globalization: after all, the cross-border 

movement of goods and capital is an alternative to the cross-border movement of labour in 

achieving greater global economic integration.6 

Fundamentally, the current trend of high international migration – which primarily 

involves the movement of workers across borders – can be traced to two factors: the large gap 

in average wages and economic opportunities between developing and developed societies 

that has opened up since the 1960s, and the difficulty of substituting the movement of capital 

for the movement of labour given the weakness of basic political and economic institutions in 

developing states.7 The importance of economic inequalities between the developed and 

developing world in explaining the emergence of large-scale international migration is 

reflected in the comparative development levels of typical sending and receiving states. 

Whereas late nineteenth- and early twentieth-century migration had been dominated by large-

scale European emigration to regions intensive in land such as North America and Australia, 8 

                                                 
5 Ibid., p. 29; Rosenblum and Tichenor, ‘Introduction’, pp. 3-4; and James F. Hollifield, ‘Migration and 

International Relations’, in M. R. Rosenblum and D. J. Tichenor (eds.), The Oxford Handbook of  the Politics of  

International Migration (Oxford: Oxford University Press, 2012), p. 345. 

6 Paul Collier, Exodus: Immigration and Multiculturalism in the 21st Century (London: Allen Lane, 2013), p. 36. 

7 Ibid., pp. 37-40. 

8 Timothy J. Hatton and Jeffrey G. Williamson, The Age of  Mass Migration: Causes and Economic Impact (Oxford: 

Oxford University Press, 1998). 
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post-war migration has been characterized by dramatic increases in migration from Africa, 

Asia, and Latin America to North America, Western Europe, and other parts of the developed 

world.9 

The fact that large-scale migration from developing to developed states takes place 

against the backdrop of stark international economic inequalities and indeed mass poverty in 

the developing world clearly makes such migration and the legal barriers that developed states 

erect against it a matter for urgent moral reflection. If many migrants seek only to escape the 

poverty and stunted economic opportunities they face in their native societies, then it is a 

serious question how immigration policies which restrict them from entering wealthy 

developed states can be justified. Indeed, the justification of the international order as a 

whole, given that it is marked by mass poverty in developing states and by serious 

international economic inequality, in combination with widespread legal restrictions on 

movement from developing to developed states, is called into question.  

Equally serious questions are raised by the plight of those migrants who seek entry to 

developed states to escape threats to their physical security and most basic freedoms. Since 

the early 1980s, the number of asylum claims received by developed states has risen 

dramatically, the result of growing numbers of refugees and other forcibly displaced persons 

escaping states afflicted by war and political repression – the United Nations reported that at 

the end of 2012 there were 10.5 million refugees and 28.2 million internally -displaced 

persons.10 The pressing needs of those who have or might make asylum claims, coupled with 

the capacity of developed states to provide relief for at least a large number of these actual or 

potential migrants, in themselves testify to the clear moral significance and indeed urgency  of 

‘forced’ migration of this type. 

                                                 
9 Marc C. Rosenblum and Daniel J. Tichenor, ‘Introduction’, in M. R. Rosenblum and D. J. Tichenor (eds.), The 

Oxford Handbook of  the Politics of  International Migration  (Oxford: Oxford University Press, 2012).  

10 See Matthew J. Gibney, The Ethics and Politics of  Asylum (Cambridge: Cambridge University Press, 2004), pp. 3-4 

and United Nations High Commissioner for Refugees, Global Trends 2012 (Geneva: United Nations, 2013). 
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But we can again appreciate the wider significance of forced migration by considering 

the contemporary trend of high refugee numbers within the context of an international order 

which features large inequalities between the developed world and developing world, and 

deeply dysfunctional institutions in many developing states. As Matthew Gibney has argued, 

the ‘current refugee crisis’ has its driving force in the prevalence of civil and international wars 

and ethnic conflicts in the developing world, which is itself rooted fundamentally in ‘the grave 

difficulties involved in maintaining durable and humane state structures in conditions of 

economic underdevelopment and poverty.’11 

We have seen that migrants are often motivated to seek work or settle in another state 

in response to conditions in their native states which reflect wider features of the international 

order which are deeply troubling independently of their effects on migration: 

underdevelopment and severe poverty on a mass scale, war and political repression, vast 

international inequalities in economic prospects and in the general quality of life. To that 

extent, restrictive immigration policies should receive moral scrutiny because they reinforce, 

maintain in existence, or fail to alleviate, morally objectionable situations outside the domain 

of migration.12 

Nevertheless, immigration law and policy would still be a matter of considerable moral 

significance even in the absence of large global inequalities and of mass poverty and repressive 

or dysfunctional governments in the developing world. As we have seen, international 

migration is not merely an effect of objectionable conditions in developing states: it generates 

effects of its own on both sending and receiving states, and these effects would make 

immigration policy an important matter for moral evaluation even assuming the blights of 

global poverty and underdevelopment were eradicated. 

                                                 
11 Gibney, Ethics and Politics of  Asylum, p. 4. 

12 This view has been suggested by Samuel Scheffler in his ‘Immigration and Justice’ , unpublished MS. 
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Furthermore, immigration restrictions raise moral questions in themselves because 

they are a deliberate constraint on human freedom, namely the freedom of persons to move 

across international borders according to their choice; as Joseph Carens famously observed, 

‘[b]orders have guards and the guards have guns.’13 To the extent that there is a ‘general 

presumption in favor of liberty’14 – that is, a ‘general presumption against imposing legal and 

other restrictions on conduct without sufficient reason’ 15 – coercively enforced immigration 

restrictions raise a demand for justification. 

 

II.  IMMIGRATION AND POLITICAL THEORY 

 

For all the reasons explained above, international migration and the legal restrictions states 

impose to limit immigration into their territories call for sustained moral reflection. Although 

this thesis is an exercise in such reflection, it would be overly ambitious to address all the 

moral questions that international migration and immigration restrictions raise. I will be 

concerned almost exclusively with what we might call matters of immigrant admission: I will 

evaluate those laws and policies by which receiving states accept (or reject) those persons who 

seek entry into their territory as immigrants – understood broadly as a person who crosses an 

international border ‘for the purpose of temporary or permanent settlement’.16 I will therefore 

leave aside any investigation of how a receiving state should relate to those immigrants it does 

admit, and will also mostly omit discussion of how a sending state should respond to 

                                                 
13 Joseph H. Carens, ‘Aliens and Citizens: The Case for Open Borders’, Review of  Politics 49 (1987), p. 251. 

14 A. John Simmons, ‘Justification and Legitimacy’, in his Justif ication and Legitimacy  (Cambridge: Cambridge 

University Press, 2001), p. 124. 

15 John Rawls, Justice as Fairness: A Restatement , (ed.) E. Kelly (Cambridge, MA: Harvard University Press, 2001), p. 

44. 

16 Chandran Kukathas, ‘Immigration’, in H. LaFollette (ed.), The Oxford Handbook of  Practical Ethics (Oxford: 

Oxford University Press, 2003), p. 570. 
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emigration. My task in this thesis will to formulate a response to the moral questions raised by 

immigrant admission, or as I will also more simply say, immigration. 

What seems especially striking as we begin to formulate that response is the 

considerable degree to which these matters are subjects of moral and political controversy . I 

do not have in mind the mere sociological fact of disagreement: such disagreement might 

simply be the upshot of judgments reached by reasoning which has been distorted by 

ignorance, bigotry, political opportunism, or simply a lack of adequate reflection. But while I 

do not doubt that some of the controversy surrounding migration and immigration policy 

reflects reasoning that has been tainted by distorting influences, we can also discern 

disagreement in the considered judgments of persons who are competent moral judges reasoning 

in good faith.17 

Indeed, these interpersonal conflicts of considered judgments seem to me to 

characterize moral reflection about immigration ‘at all levels of generality’. 18 Moreover, it 

seems to me that our moral judgments about immigration and immigration restrictions, 

though considered, are not ones in which we are able to place a high degree of confidence; 

often, our judgments are ‘in doubt, and given with hesitation’. 19 This feature of our moral 

judgments about immigration and immigration restrictions seems to mark it out from 

controversies about, say, basic civil and political rights, or even about distributive justice 

within a single society. 

Despite these doubts and disagreements, moral reflection on immigration policy is not 

entirely adrift, for there are a number of ‘fixed points’ – that is, considered judgments in 

                                                 
17 For the idea of ‘competent moral judges’, see John Rawls, ‘Outline of a Decision Procedure for Ethics’, in 

John Rawls, Collected Papers, (ed.) Samuel Freeman (Cambridge, MA: Harvard University Press, 1999), pp. 2-5. 

For the idea of ‘considered judgments’ or ‘considered convictions’, see ibid., John Rawls, A Theory of  Justice 

(Cambridge, MA: Harvard University Press, 1971), pp. 19-21, §9, and Rawls, Justice as Fairness, §10. 

18 John Rawls, ‘The Independence of Moral Theory’, in his Collected Papers, (ed.) Samuel Freeman (Cambridge, 

MA: Harvard University Press, 1999), p. 289. 

19 Ibid., p. 19. 
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which we have the highest levels of confidence and would be extremely reluctant to withdraw 

– on which such reflection can be anchored.20 Among these might be the judgment that 

restrictive policies motivated by racial prejudice are unjust, the judgment that those 

prospective migrants who have a well-founded fear of persecution in their habitual territories 

of residence have among the strongest claims to admission, and the judgment that 

immigration that would pose a serious risk to public safety or public health can be restricted 

without injustice. On their own, however, these fixed points cannot offer a complete guide for 

the assessment of alternative policies and institutional regimes of immigration control. 

This is where political theory has a role: it can help to clarify our doubts and 

hesitations, providing ‘guidance where guidance is needed’,21 and it can help to overcome 

good faith disagreement by attempting to find ‘some underlying basis of philosophical and 

moral agreement’.22 On this conception of the aims of political theory, we begin with the 

thought that in many cases – such as the case of moral reflection about international 

migration and immigration restrictions – ‘we are of divided mind and our judgments conflict 

with those of other people’.23 In the face of these doubts and disagreements, we look to 

political theory for guidance, with the hope of achieving greater intrapersonal confidence and 

greater interpersonal convergence in our judgments about the assessment of alternative 

institutional schemes and basic social arrangements.  

This aim of reaching reasoned agreement on judgments about basic social and political 

arrangements informs the further social, or ‘practical’, aim of political theory, which is to 

identify the political and social ideals which we should, as moral agents with a sense of justice, 

jointly try to realize. As Rawls expresses this point, ‘political philosophy provides a long-term 

                                                 
20 For the idea of ‘fixed points’ in moral reflection, see Rawls, Justice as Fairness, §10. 

21 Rawls, Theory, p. 20.  

22 Rawls, Justice as Fairness, p. 2. See also T. M. Scanlon, ‘The Aims and Authority of Moral Theory’, Oxford Journal 

of  Legal Studies 12 (1992). 

23 Rawls, Justice as Fairness, p. 30. 
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goal of political endeavor, and in working toward it gives meaning to what we can do today.’ 24 

Notice that, on this understanding, political theory claims practical authority only to the extent 

that it can provide a basis for reasoned moral agreement on the fundamental principles which 

should order the social and political world; the ideals that it calls on moral agents to work 

toward are simply those that they, as persons with a sense of justice,  can be brought to agree 

on – with the guidance of political-theoretical principles – after careful reflection and without 

abandoning their deepest commitments.25 

Taking this view of the aims of political theory, it appears that little of what has been 

written in the contemporary theoretical literature about migration successfully achieves those 

aims. Crucially, far from helping to resolve the disagreements about immigration policy found 

in current political controversies, the debate among political theorists reproduces that 

disagreement. Indeed, the theoretical debate is in many ways more polarized than the popular 

debate. Political theorists themselves have often noted this. Thus, in their book on what they 

call ‘the ethics of immigration’, Phillip Cole and Christopher Heath Wellman acknowledge 

that they each defend one of ‘two “extreme” positions’, which they nevertheless favour over 

more ‘centrist’ or ‘intermediate’ positions presumably more current in everyday political 

debate about immigration.26 Similarly, Samuel Scheffler observes that the influential 

discussions of immigration by Michael Walzer and Carens argue for two strongly contrasting 

positions – with Walzer defending as legitimate a wide range of restrictive policies and Carens 

                                                 
24 John Rawls, The Law of  Peoples (Cambridge, MA: Harvard University Press, 1999), p. 128. 

25 In this sense, I am in agreement with David Miller’s suggestion that the ‘final aim’ of political philosophy is to 

‘guide action’, an aim which presumably distinguishes it from endeavours which have a ‘merely speculative 

purpose’ (‘Political Philosophy for Earthlings’, in his Justice for Earthlings: Essays in Political Philosophy  [Oxford: 

Oxford University Press, 2013], p. 34). However, I would stress that its practical or action-guiding authority relies 

on a prior, essentially theoretical, task of resolving deep conflicts of considered judgments and providing a basis 

for reasoned agreement about fundamental political questions. 

26 Phillip Cole and Christopher Heath Wellman, Debating the Ethics of  Immigration: Is There a Right to Exclude?  (New 

York: Oxford University Press, 2011), pp. 6-7. 
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defending open borders – which mark out the extreme ends of a range of ‘intermediate 

positions’.27 

The two polarized positions occupied by many theorists of immigration may be 

described in the following terms. On one side of the debate, (almost) all legal restrictions on 

immigration are condemned as unjust, and the control that states unilaterally exercise over 

movement across their territorial borders is also denounced. Thus, Carens not only argues for 

what he calls ‘open borders’ or ‘free migration’, he also denounces restrictive immigration 

policies in the strongest terms, comparing restrictive citizenship in wealthy liberal states with 

‘feudal privilege’.28 Likewise, Arash Abizadeh rejects current norms of the international system 

whereby states unilaterally determine their immigration regimes according to internal political 

choices, claiming that ‘in terms of their democratic legitimacy, today’s regimes of border 

control cannot get much worse.’29 

On the other side of the debate, states are considered to have very wide moral 

discretion in setting their immigration policies. Theorists who occupy this polar extreme of 

the debate recognize few, if any, moral constraints on immigration policy. For example, 

Walzer insists that ‘[a]cross a considerable range of the decisions that are made, states are 

simply free’ to decide which prospective immigrants to admit.30 Embracing an even more 

extreme position – one that he is well aware goes against ‘ordinary moral thought’ – Wellman 

                                                 
27 Samuel Scheffler, ‘Immigration and the Significance of Culture’, in his Equality and Tradition: Questions of  Value 

in Moral and Political Theory (New York: Oxford University Press, 2010), p. 267n. 

28 Carens, ‘Aliens and Citizens’, p. 252. See also Joseph H. Carens, The Ethics of Immigration (Oxford: Oxford 

University Press, 2013), p. 226. 

29 See Arash Abizadeh, ‘Democratic Theory and Border Coercion: No Right to Control Your Own Borders’, 

Political Theory 36 (2008), pp. 54-56. 

30 Michael Walzer, Spheres of  Justice: A Defense of  Pluralism and Equality  (New York: Basic Books, 1983), p. 61. 
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insists that ‘legitimate states are entitled to reject all potential immigrants, even those 

desperately seeking asylum from tyrannical governments.’ 31 

When presented in this way, the current theoretical debate on immigration is unlikely 

to be able to provide guidance where guidance is needed: faced with a range of theoretical 

accounts which defend divergent yet trenchantly held conclusions, someone seeking guidance 

for their own moral reflection on immigration policy can hardly hope to formulate or revise 

her judgments in the direction of greater confidence. Without claiming that the existing 

literature on the political theory of immigration is uniformly unhelpful, I want to offer a 

diagnosis of the generally unsatisfactory state of the theoretical debate. I highlight in particular 

two influential but unhelpful approaches to systematic moral reflection about immigration and 

immigration restrictions. 

 

III. THE ‘APPLIED ETHICS’ APPROACH 

 

Consider, to begin with, the tendency to frame the debate in terms of its participants’ concrete 

policy recommendations. This applied ethics approach to questions of immigration is primarily 

concerned with conclusive judgments in favour of specific policy prescriptions, eschewing 

investigation of more foundational, abstract and systematic matters.  One example can be 

found in Carens’s highly influential article, ‘Aliens and Citizens’, where he actively avoids in-

depth development of abstract philosophical ideas in favour of an ecumenical approach, 

showing how very different background theories – Rawlsian liberalism, Nozickean 

                                                 
31 Andrew Altman and Christopher Heath Wellman, A Liberal Theory of  International Justice (New York: Oxford 

University Press, 2009), pp. 187-188. For stylistic reasons, I will omit reference to Altman in the main text: this 

is, of course, in no way intended to diminish his role in co-authoring the text cited. 
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libertarianism, and utilitarianism – converge on his favoured institutional scheme, namely 

open borders.32 

The applied ethics approach suffers from a number of problems. Its preoccupation 

with reaching conclusive, all things considered, judgments about specific policy positions 

tends to crowd out philosophical attention to the reasons that might play a role in leading us 

to endorse different conclusive judgments. This is generally unsatisfactory insofar as political 

theory should be concerned not only with conclusive policy recommendations but also with 

‘the force and implications of particular lines of argument’ ; in Joshua Cohen’s helpful 

formulation, ‘[w]hat matters are not simply the conclusions we arrive at but how we arrive at 

them.’33 

But the reductive tendencies of this approach may also explain the polarization of the 

theoretical debate. By flattening disagreement into a single dimension concerning the 

conclusive judgments about immigration policy that each participant in the debate is taken to 

endorse, this way of thinking encourages a dialectical framework in which different views are 

aligned along a spectrum of positions according to the degree to which they favour more or 

less restrictive immigration policies, from open borders at one end of the spectrum, through 

more ‘intermediate positions’, to highly restrictive policies at the other end. 

A further danger is that the disputes between the various participants in the debate 

will be misunderstood by wrongly assuming that they are joint participants in the same 

theoretical project, answering the same questions, albeit giving different answers; any such 

reading of the theoretical literature on immigration would be a significant distortion. Again, by 

reducing disagreements to a single dimension, the applied ethics approach leads us to 

                                                 
32 As Carens himself writes, ‘My strategy is to take advantage of three well-articulated theoretical approaches that 

many people find persuasive to construct a variety of arguments for (relatively) open borders. I will argue that all 

three approaches lead to the same basic conclusion: there is little justification for restricting immigration’ (‘Aliens 

and Citizens’, p. 252). 

33 Joshua Cohen, ‘Is There a Human Right to Democracy?’ in The Arc of  the Moral Universe (Cambridge, MA: 

Harvard University Press, 2010), p. 353. 
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overlook how there is not one debate about immigration but multiple debates along distinct 

dimensions of moral enquiry. This paradigm may therefore mislead by taking two theorists to 

be (fully) in agreement when they embrace similar institutional schemes but for very different 

reasons, and more importantly, it may mislead by identifying disagreement when in fact two 

quite distinct questions are being addressed. 

Consider as an example some telling remarks from Wellman’s response to Abizadeh’s 

arguments. While Wellman acknowledges that ‘strictly speaking, Abizadeh does not argue for 

open borders’, he goes on to nevertheless classify Abizadeh as presenting ‘the democratic case 

for open borders.’ In explaining why he takes this unusual interpretative step, Wellman claims 

that because Abizadeh argues for the inclusion of prospective immigrants in the decision-

making processes which determine the immigration laws they will be subject to, his 

conclusions are incompatible with Wellman’s central claim that legitimate states are entitled to 

unilaterally determine their own immigration policies, and that Abizadeh is therefore 

effectively arguing for open borders.34 What Wellman fails to notice, however, is that 

Abizadeh is not arguing in favour of any particular immigration policy such as a policy of 

open borders, but is rather concerned with evaluating the processes by which the immigration 

policies that states enact and enforce are determined. 

Wellman’s mistake offers a stark illustration of the flattening and distorting effects of 

the applied ethics approach: we are led to neglect the full range of distinctive considerations 

that might properly affect our conclusive judgments; and to misrepresent and misunderstand 

the arguments that are raised within the theoretical debate about immigration and immigration 

controls. Both of these problematic tendencies will undermine the ability of political theory to 

deliver on its tasks of guiding moral reflection in the face of conflicting pre-theoretical 

judgments, and of attempting to uncover deeper bases of moral agreement.  

 

                                                 
34 Cole and Wellman, Debating the Ethics of  Immigration, p. 95. 
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IV. THE RIGHTS-BASED APPROACH 

 

The second unhelpful way framing of the theoretical debate about the political morality of 

immigration and immigration controls is immensely influential, indeed dominant, within the 

literature and will be the concern of much of this thesis. Viewed in terms of what I call the 

‘rights-based’ approach, moral reflection on immigration and immigration restrictions is centred 

on two conflicting rights: on the one side, the individual right to free international migration, 

and on the other, the right that states have to control immigration into their respective 

territories. According to this framing of the basic questions of the political theory of 

immigration, we have a case of conflicting or competing rights – the political theory of 

immigration is a case of right versus right.35 This right-versus-right paradigm is succinctly 

captured by Seyla Benhabib when she writes: 

 

Migrations pit two moral and legal principles, foundational to the modern state 

system, against each other. On one hand, the human right of individuals to move 

across borders whether for economic, personal or professional reasons or to seek 

asylum and refuge is guaranteed by Articles 13 and 14 of the 1948 Universal 

Declaration of Human Rights. On the other hand, Article 21 of the declaration 

recognizes a basic right to self-government, stipulating that ‘the will of the people shall 

be the basis of the authority of government.’  Under the current regime of states, that 

fundamental right includes control over borders as well as determining who is to be a 

citizen as distinguished from a resident or an alien.36 

 

As Abizadeh has observed, this right-versus-right paradigm is a widely accepted way of 

framing the theoretical debate on migration: 

 

                                                 
35 This formulation is due to Jeremy Waldron. 

36 Seyla Benhabib, ‘The Morality of Migration’, NYTimes.com, 29 July 2012. 

http://www.un.org/en/documents/udhr/
http://www.un.org/en/documents/udhr/
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The tendency in the received literature is to frame debates in the ethics of borders in 

terms of a conflict between the individual “liberal” right to freedom of movement and 

the collective “democratic” right to self-determination and then to weigh the liberal 

and democratic reasons for and against open borders.37 

 

When we adopt this paradigm, the fundamental terms of the debate are focused on the extent 

and weight of each of these competing rights: we ask how extensive the putative individual 

right to free migration is, and whether this is compatible with immigration restrictions of any 

kind; we also ask how states should exercise their putative right to control immigrant 

admission, and whether there are any constraints on their exercise of this right.  

Carens adopts this framework when he suggests that the ‘key question’ of the political 

theory of immigration asks, firstly, what rights individuals have ‘to travel freely across state 

borders’ and settle in new territories of their choice, secondly, what rights political 

communities have ‘to limit immigration’, and third, if political communities have ‘the moral 

right to exclude’, whether there are some ‘criteria of exclusion that are morally objectionable’. 

Theoretical work on the question of immigration consists in considering each competing 

rights claim and ‘bringing them up against’ each other. 38 

In introducing their book on ‘the ethics of immigration’, Cole and Wellman adopt the 

same framework, with a particular emphasis on the first two questions. For them, ‘the 

argument is about rights, the state’s right to control membership versus the individual right of 

freedom of international movement.’39 Miller, too, follows the rights-based approach when 

setting up his discussion of immigration and immigration restrictions. He proceeds in three 

steps, asking, first, if the individual has the ‘right to cross state boundaries and situate [herself] 

on the territory of another political community’, which he calls a ‘right to immigrate’ or a 

                                                 
37 Abizadeh, ‘Democratic Theory and Border Coercion’, p. 54. 

38 Joseph H. Carens, ‘The Rights of Immigrants’, in J. Baker (ed.), Group Rights (Toronto: University of Toronto 

Press, 1994), pp. 143-4. 

39 Cole and Wellman, Debating the Ethics of  Immigration, p. 7. 
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‘right to migrate’; second, if states have a ‘general right to decide who is admitted to their 

territory’; and finally, which immigration policies among those that states might choose are 

‘consistent with justice’.40 

Note that what distinguishes the rights-based approach is not simply the use of the 

language of rights. In particular, when writers such as those mentioned above speak of an 

individual right to freely migrate, or the right a state has to control immigration, they are not 

simply expressing conclusive moral judgments about particular prospective migrants or 

particular immigration policies by using the language of Hohfeldian incidents – that is, moral 

privileges, claims, powers and immunities.41 Rather, rights are being appealed to as principles of 

political morality which guide us in reaching conclusive judgments about particular cases.  

More specifically, rights enter the arguments of these theorists as a distinctive class of moral 

principles whose role in moral reasoning is to accord special protection to the free choice of 

the right-holder against the competing claims of other – especially social or impersonal – 

values and goals. 

Take for example the views of those theorists who insist that individuals have a right 

to migrate freely across international borders. This is not, directly, a claim that states have a 

duty to admit specific prospective immigrants or even immigrants of a particular category, or 

that certain migrants do no wrong in crossing an international border. It is, rather, the claim 

that there is a principle of justice which grants special priority or especially stringent 

protection to the choices that individuals might make to migrate as against other legitimate 

moral concerns such as the pursuit of the general welfare of current members or indeed the 

general welfare of all human persons. Of course, if individuals have a right to migrate in this 

sense, then almost all existing states contravene their duties of justice in respect of 

immigration policy, since these states enact policies that restrict the freedom of individuals to 

                                                 
40 David Miller, National Responsibility and Global Justice (Oxford: Oxford University Press, 2007), pp. 201-202. 

41 See Leif Wenar, ‘The Nature of Rights’, Philosophy & Public Af fairs 33 (2005). 
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immigrate, without reasons that are sufficient to meet the high burden of justification implied 

by the right. This moral judgment about specific immigration policies, however, is explained 

rather than simply expressed by the claim that individuals have a right to free international 

migration. 

This rights-based approach is problematic for a number of reasons. Firstly, the right-

versus-right paradigm encourages the thought that proponents of an individual’s right to free 

migration and advocates of a state’s right to determine its own immigration policy are 

defending competing rights. This framing obscures the fact that they are intervening in two 

different debates about two distinct dimensions of the institutional evaluation of immigration 

law and policy: those who defend an individual’s right to freely migrate are making a claim 

about justice in immigration, while those who defend a state’s right to choose its immigration 

policy are making a claim about the legitimacy of immigration law as it is enacted in the current 

international system of territorial states. 

Secondly, the rights-based approach masks the true bases of disagreement between 

different theorists: in particular, it reconfigures a conflict between different conceptions of 

global justice and their implications for immigration policy into an apparent disagreement about 

the type and strength of interests that individuals or states have in more or less restrictive 

immigration policies. The rights-based framework encourages the thought that the 

fundamental question is about the nature and urgency of the interest that prospective 

migrants have in moving freely into the territory of their choice, and about how that interest 

should be balanced with the interests that a state’s current members may have in restricting 

free access to the territory of their state. Moreover, it pushes us into thinking of the interests 

of the members of receiving states as a collective, neglecting the obvious and salient fact that 

immigration will impact the interests of different classes and groups in the receiving society in 

different ways.  
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Despite their serious deficiencies, both the applied ethics approach and especially the 

rights-based approach continue to dominate the current theoretical debate on immigration law 

and policy. My overarching task in this thesis will be to expose the problems of the rights-

based approach in particular, and to propose and execute a different strategy to developing a 

political theory of international immigration and immigration restrictions. My proposed 

strategy departs from the rights-based approach in two main ways. Firstly, I will distinguish 

clearly between the question of justice in immigration and the question of the legitimacy of 

immigration law. Secondly, in answering the former question, I propose to follow Rawls’s 

‘surmise’ that making progress on the ‘important question’ of immigration might be ‘best 

done in discussing the appropriate relations between peoples, or the law of peoples’.42 In 

other words, I join Risse in suggesting that ‘immigration as a moral problem that must be 

considered in the context of global justice.’43 According to this global justice-based approach, we 

can best articulate principles to substantively evaluate immigration policy by locating those 

principles within a background conception of global justice. 

 

V. AN OUTLINE 

 

In Chapter 1, I examine the arguments advanced by Joseph Carens and Phillip Cole in 

support of an individual right to free international migration. I show that the case for this 

putative right cannot be settled solely by considerations relating to the strength and nature of 

individuals’ interest in being able to cross international borders according to their choice. 

What divides Carens and Cole from their critics is not disagreement about how prospective 

migrants’ good might be served by free migration; rather, it is disagreement about whether 

citizens of a state have duties to promote the good of non-citizens in this way. Hence, at a 

                                                 
42 John Rawls, Political Liberalism (New York: Columbia University Press, 1993), p. 136n. 

43 Mathias Risse, ‘On the Morality of Immigration’, Ethics & International Affairs 22 (2008), p. 25. 
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crucial point, the arguments of Carens and Cole depend on the truth of the background 

conception of global justice they accept, namely globalist liberalism. 

 In Chapter 2, I turn to consider the other side of the right-versus-right paradigm: I 

examine the arguments that Michael Walzer, Christopher Heath Wellman and David Miller 

put forward to justify a state’s right to determine its own immigration policies. I argue that, on 

the best reading of their arguments, Walzer, Wellman and Miller are not defending the 

substantive justice of restrictive immigration policies, but rather the legitimacy of a process of 

political decision-making where states choose their own immigration policies, whatever these 

may be. To claim that a state has the right to choose its own immigration policies is to claim 

that the regime of immigration law which the state unilaterally enacts is legitimate. Any such 

right, therefore, does not compete with an individual right to free migration; the right-versus-

right paradigm misleads by conflating two distinct dimensions of the institutional evaluation 

of immigration law and policy: the legitimacy of immigration law, and the justice of particular 

immigration policies. 

I propose to abandon the right-versus-right paradigm and recast the debate by 

focusing discussion on two distinct questions: (1) the question of justice in immigration, which 

evaluates the substantive justice of immigrant admission policy; (2) the question of the 

legitimacy of immigration law enacted unilaterally according to states’ internal political procedures.  

I further propose that in articulating principles of justice in immigration, we should first 

develop a conception of global justice which will provide the background for our evaluation of 

immigration policy. In the rest of the thesis, I endeavour to develop an account of the political 

theory of immigration according to this programme. 

In Chapter 3, I develop and defend a conception of global justice I call cooperation-based 

internationalism. I refute the globalist liberal contention that principles requiring equal basic 

rights, equality of opportunity, and some degree of distributive equality  apply among all 

human persons globally. I deny that membership in a state is morally arbitrary, arguing that as 
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joint participants in a scheme of cooperation which provides them with the social goods they 

need to lead autonomous lives, co-citizens stand in a distinctive and morally significant 

relation. For that reason, citizens owe each other special duties of justice that they do not owe 

to all persons globally: familiar principles of social justice – equal basic rights, equal 

opportunities, and distributive equality – properly apply among those who share a state. 

In addition to these principles of social justice, cooperation-based internationalism 

recognizes further principles with global or international scope; these principles supplement 

rather than displace the demands of social justice. The duty of assistance is one principle which 

applies among all human persons globally. This duty forms part of cooperation-based 

internationalism’s non-ideal theory, dealing with how developed states, which have themselves 

achieved some minimal level of social justice,  should respond to serious injustices in 

developing states. The duty requires developed states to assist developing states in establishing 

minimally just institutions which can regulate and stabilize a system of social cooperation that 

reliably provides social goods adequate for all their members to lead autonomous lives . 

In Chapter 4, I develop a conception of justice in immigration, taking seriously the 

background commitments of cooperation-based internationalism. I argue that there is no 

requirement for states to allow open immigration. Nevertheless, I argue that co-citizens owe 

each other duties which impose significant moral constraints on immigration policy. Firstly, 

because citizens are required to protect one another’s basic right to a family life, immigration 

policy must allow for family unification. Secondly, states must not enact policies which select 

immigrants based on racial identity or sexual orientation; selective criteria based on religious 

beliefs and cultural traits are also generally suspect. By contrast, selection according to 

language competence, willingness to cooperate with co-citizens on fair terms, and 

employment-related skills is not unjust. Thirdly, states must regulate labour immigration so 

that its distributive impact is acceptable to all current citizens: all social classes must benefit 
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equally from labour immigration, unless unequal gains favour worse-off classes and groups 

over better-off classes and groups. 

The duty of assistance is also relevant to labour immigration policy: developed states 

should avoid immigration policies which cause brain drain, at least when skilled emigration 

from developing states impedes economic and political development in those states. This 

follows from the long-term goal of the duty of assistance, namely to establish minimally just 

and effective institutions in developing states. In the shorter term, serious injustices in 

developing states call for more immediate relief:  developed states must admit and resettle 

refugees – those whose basic human rights are threatened in their home states, and who 

cannot be helped in situ. 

In Chapter 5, I turn to the distinct question of the legitimacy of unilaterally-enacted 

immigration law. I argue that the application and enforcement of immigration law counts as a 

coercive exercise of political power which stands in need of justification according to the 

liberal principle of political legitimacy. I then ask when, if ever, immigration laws which are enacted 

according to the internal political choices of states are legitimate. First, I examine the consent 

theory of political legitimacy; on this view, laws are legitimate when they are enacted by 

procedures which have received the consent of those subject to them. I argue that since 

prospective immigrants do not consent to be ruled by immigration law, this theory suggests 

that immigration law is illegitimate. 

I argue, however, that the consent of the ruled is not necessary for political legitimacy. 

I turn to consider the natural duty of justice view, according to which laws are legitimate when 

they serve justice. This view must be further elaborated to deal with the problem of 

reasonable disagreement about justice. I endorse the democratic solution to this problem, 

which insists that disagreement must be accommodated by fair decision procedures that give 

each person subject to the laws an equal say in the processes by which they are enacted. 

However, I note that immigration law is not democratically enacted in this sense: prospective 
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immigrants, though bound by immigration law, lack a fair chance to determine its content. I 

therefore argue that immigration law is illegitimate by the standards of the most influential 

and plausible liberal theories of political legitimacy. I conclude by discussing the implications 

of the illegitimacy of immigration law from the perspective of irregular migrants.  
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CHAPTER ONE 

Globalist Liberalism and an Individual Right to Free Migration 

 

I. THE RIGHTS-BASED APPROACH 

 

In the Introduction, we saw that a popular but in my view unhelpful framing of the political-

theoretical debate on immigration appeals to the idea of conflicting or competing rights: the 

right of individuals to move freely across state borders and settle in the territory of their 

choice, on the one hand, against the right of legitimate states to determine their own 

immigration regimes and hence to control the flow of immigrants into their respective 

territories, on the other. I called this the right-versus-right paradigm which is characteristic of the 

rights-based approach to moral reflection on international migration and immigration restrictions.  

A basic goal of the thesis as a whole, I explained, is to reveal the deficiencies of this influential 

framework and the merits of my proposed alternative: a global justice-based approach. 

In this chapter, I begin this task by examining the arguments of Joseph Carens and 

Phillip Cole within the parameters of the rights-based approach. Both of these theorists often 

take themselves, and are often taken by their interlocutors and critics, to be defending an 

individual right to free migration. Within the right-versus-right paradigm, Carens and Cole are 

taken to be defenders of the individual’s right to move freely across international borders, and 

of the special importance or priority of that freedom in cases of conflict with competing social 

goals. Moreover, these theorists themselves frame their arguments within this paradigm.  

For example, although he registers some general doubts about rights-talk,44 Carens 

identifies the ‘key question’ that a theory of justice in immigration must address as follows: 

‘[W]hat rights would political communities have to limit immigration, and what rights would 

                                                 
44 Joseph H. Carens, ‘The Rights of Immigrants’, in J. Baker (ed.), Group Rights (Toronto: University of Toronto 

Press, 1994), p. 142. 
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individuals have to travel freely across state borders and settle wherever they chose?’45 Within 

this framework, Carens sees himself as defending the latter right – the individual’s right to 

freedom of movement across international borders. He urges that we accept an individual 

‘right to migrate’, that is, a ‘right to move across state borders’.46 Moreover, Carens is not 

simply using the language of Hohfeldian incidents to express a moral judgment; rather, he is 

invoking the idea of a right as a principle of justice which accords its object priority or special 

resistance against trade-offs with other goals and values. 

He expresses this point in Dworkinian terms, noting that rights are to be understood 

as ‘trumps’ – when a right conflicts with other values or goals ‘that we would normally regard 

as morally important’, these are properly ‘ignored’ in favour of protecting the right and its 

‘priority’.47 This idea that freedom of movement across borders is a right in the sense that it 

should be given special protection seems to explain Carens’s claim that limitations on freedom 

of movement have to be ‘justified by special circumstances’, specifically a justification which 

shows how such limitations are consistent with taking seriously the moral equality of those 

excluded from moving into an area of their choice.48 

Carens’s critics and interlocutors also take him to be a defender of an individual right 

to migrate freely. Thus, David Miller associates Carens with the argument that there is an 

individual ‘right to immigrate’. It is also clear that Miller takes Carens to be invoking the idea 

of rights as trumps – he analyses this putative right as expressing ‘the presumption … that 

people should be free to choose where to live unless there are strong reasons for restricting their 

                                                 
45 Ibid., p. 144. 

46 Joseph H. Carens, ‘Aliens and Citizens: The Case for Open Borders,’ Review of  Politics 49 (1987), p. 258 and 

Joseph H. Carens, ‘Migration and morality: A liberal egalitarian perspective’,  in B. Barry and R. E. Goodin (eds.), 

Free Movement: Ethical Issues in the Transnational Migration of  People and of  Money , (London: Harvester Wheatsheaf, 

1992), p. 27. 

47 Joseph H. Carens, ‘Immigration and the Welfare State’, in A. Gutmann (ed.), Democracy and the Welfare State 

(Princeton, NJ: Princeton University Press, 1988), p. 215. On rights as trumps, see Ronald Dworkin, ‘Rights as 

Trumps’, in J. Waldron (ed.), Theories of  Rights (Oxford: Oxford University Press, 1984). 

48 Carens, ‘The Rights of Immigrants’, pp. 146-147 and Carens, ‘Migration and morality’, p. 27. 
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choice.’ Moreover, Miller understands Carens’s argument for the individual right to immigrate 

as itself rights-based: Carens is understood to start from ‘the general right to freedom of 

movement’, and to go on to argue that this right must include the freedom to enter, and settle 

in, the territory of some other state.49 

This reading of Carens as a defender of an individual right to cross-border freedom of 

movement is echoed in Christopher Heath Wellman’s discussion of what he calls the 

‘libertarian case for open borders’. For Wellman, Carens’s essential claim is that ‘restrictive 

immigration policies’ are unjust because they ‘violate foreigners’ rights to freedom of 

movement’. Moreover, Wellman also understands Carens’s argument to be in itself rights-

based: again, Carens is understood to be arguing that if we are to take seriously the individual 

right to freedom of movement – which protects individuals’ choices to travel freely within the 

territory of their state of residence – we must understand that right to encompass the choice 

to cross international borders and enter the territories of other states.50 

Cole’s arguments are framed and understood in a similar way. Indeed, he explicitly 

frames the debate about immigration in terms of the right-versus-right paradigm: he writes 

that ‘the argument is about rights, the state’s right to control membership versus the 

individual right of freedom of international movement’. 51 Within this paradigm, Cole sees 

himself as defending the latter right; he takes his project to be that of setting out ‘the ethical 

case for a human right to freedom of international movement’, one part of which he calls a 

‘right to immigration’.52 In particular, Cole argues that ‘one cannot consistently assert that 

                                                 
49 David Miller, National Responsibility and Global Justice (Oxford: Oxford University Press, 2007), pp. 201-5, 

emphases added. 

50 Christopher Heath Wellman and Philip Cole, Debating the Ethics of  Immigration (Oxford: Oxford University 

Press, 2011), p. 79, pp. 87-89. 

51 Ibid., p. 7. 

52 Ibid., p. 225; Phillip Cole, Philosophies of  Exclusion: Liberal Political Theory and Immigration (Edinburgh: Edinburgh 

University Press, 2000), p. 46. 
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there is a fundamental human right to emigration but no such right to immigration’.53 

Moreover, like Carens, Cole understands the right to immigrate as a principle of justice which 

accords special moral protection to individuals’ freedom to move across borders. For Cole, to 

say that there is a right to immigrate is to say that immigration controls ‘stand in need of 

stringent justification’.54 

Again, like Carens, Cole’s arguments have been understood by his critics according to 

the rights-based approach. Miller reads Cole to be defending an individual’s ‘right to entry 

into other states’ by appeal to a rights-based argument: the widely-accepted right to emigrate 

would have no value unless it is accompanied by the right to immigrate. 55 Similarly, Wellman 

takes Cole to be arguing for an individual right to free migration by appeal to an ‘inference 

from the right to exit to the right of entry’.56 As such, Miller and Wellman see their task as 

undermining the case for an individual right to free migration by showing the consistency of 

affirming an individual right to emigrate while denying an individual right to immigrate. 

It seems, then, that major theorists in the debate on immigration have adopted the 

right-versus-right paradigm. Carens and Cole are identified as proponents of an individual 

right to migrate, and those who have sought to resist their conclusions have accordingly tried 

to show that no individual right to immigrate can be established by arguing from the widely 

accepted individual right to emigrate, and that no individual right to international freedom of 

movement can be established by arguing from the widely accepted individual right to domestic 

freedom of movement. 

I doubt, however, that this rights-based approach is helpful in understanding what is 

really at stake in these debates. The focus it encourages on whether individuals have a right to 

migrate internationally according to their choice, and on arguments which try to show that 

                                                 
53 Cole, Philosophies of  Exclusion, p. 46. 

54 Wellman and Cole, Ethics of  Immigration, pp. 305-306. 

55 Miller, National Responsibility , p. 205, p. 208. 

56 Wellman and Cole, Ethics of  Immigration, p. 89. 
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such a right is implied by familiar and widely-accepted rights to free domestic movement and 

to free emigration, obscures the real bases of the disagreements between theorists like Carens 

and Cole, on the one hand, and Blake, Miller and Walzer, on the other.  I will argue that the 

arguments that Carens and Cole make, and the objections raised by their critics, can better be 

understood according to an alternative framing – that provided by disagreements about global 

justice. 

 

II.  BEYOND THE RIGHTS-BASED APPROACH: CARENS AND MILLER 

 

We begin by considering Miller’s critique of Carens’s argument that individuals have a right to 

migrate. Miller construes Carens’s argument as follows: the widely-accepted right to 

(domestic) freedom of movement, when properly understood, extends to movement across 

international borders. To this argument, Miller offers the objection that the interest which 

individuals have in cross-border movement is not sufficiently urgent – it lacks enough ‘weight 

or significance’57 – to ground a human right. While he accepts that freedom of movement is a 

human right, he denies that it protects a range of choice so extensive as to include the option 

of moving into and settling in another state’s territory. 

Miller suggests that the value of freedom of movement is due mostly to the 

instrumental importance of accessing options unavailable in the agent’s immediate vicinity, 

and goes on to argue that the extent of the human right to freedom of movement will largely 

depend on the range of options to the protection of which we can plausibly say an individual 

has a human rights-based claim. Since Miller holds that human rights are grounded in the moral 

demand to protect what he calls ‘basic human needs’, which are the necessary social 

conditions for someone to live a minimally decent human life in any society,58 he argues that 

                                                 
57 Miller, National Responsibility , p. 204. 

58 Ibid., pp. 178-182. 
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the human right to free movement tracks the right-holder’s ability to access only that range of 

options necessary for her to meet her basic human needs. As such, only refugees – understood 

as those persons who in their current state of residence are unable to meet their basic human 

needs and who are therefore faced with (the threat of) violations of their human rights – have 

a human rights-based claim against other states to be allowed to move into and settle in their 

territories. Even then, these individuals do not have a right to be admitted to the territory of 

their choice, but only to any territory in which their basic human needs will be met. 

Given their starkly opposed conclusions, it is interesting to note that Carens and 

Miller in fact largely agree about the interests that individuals might have in being free to 

migrate internationally. Like Miller, Carens holds that the value of free movement is partly 

instrumental; the freedom to move within and across international borders is important partly 

because migration opens up access to new options and is often a ‘prerequisite  for other 

freedoms’.59 Listing the economic, cultural, and even romantic opportunities that might lie out 

of reach if individuals were forced to remain within their current state of residence, Carens 

urges that freedom of movement is fundamentally important for individuals because the 

freedom to move into and settle on the territory of one’s choice ‘might prove essential to 

one’s plan of life’.60 

The importance of free movement is therefore, for Carens, connected to a basic 

commitment in the ‘liberal tradition’ to individual autonomy – as he puts it, liberals believe 

that individuals ‘should be free to pursue their own projects and to make their own choices 

about how they live their lives’.61 Indeed, in this sense the right to freedom of movement is 

not unique or unusual for it shares with other familiar liberal rights or basic liberties a 

common justification, namely the importance of its object for the right-holder’s personal 

                                                 
59 Carens, ‘Migration and morality’, p. 25. 

60 Carens, ‘Aliens and Citizens’, p. 258. 

61 Carens, ‘Migration and morality, p. 26. 
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autonomy. As Carens puts it, ‘the right to live and work where one chooses can be as vital to 

one’s plan of life as the right to practice one’s religion or to associate with whomever one 

chooses.’62 

This connection between freedom of movement and individual autonomy is not lost 

on Miller. As we have seen, he is aware that individuals often have an interest in migrating in 

order to access options that would be otherwise unavailable to them. Sometimes, these 

options will be ‘central components’ in an individual’s ‘plan of life’, such that ‘he will find it 

very frustrating if he is not able to move.’63 It seems that Carens and Miller are united in 

identifying roughly the same interests that individuals have in freedom of movement, and yet 

they draw very different normative conclusions: while for Carens the autonomy-based interest 

in free movement is precisely what grounds the individual’s right to migrate, for Miller no 

such right is demanded by justice since he believes the idea of personal autonomy is too 

parochial to liberal societies and ways of life to count as a basic need in the sense required to 

ground a human right. The interest that individuals have in living an autonomous life is, in 

Miller’s terms, a ‘societal need’ recognized in liberal societies, rather than a basic need 

common to all human persons.64  

Notice that by claiming that individual autonomy counts only as a societal and not a 

basic need, Miller is not denying that an individual’s interest in living an autonomous life is a 

morally important interest: he explicitly claims that the distinction between societal and basic 

needs ‘does not depend on the relative urgency of the two kinds of need’; rather, the 

distinction turns on whether the fulfilment of an interest is a need only in a particular social 

context and form of social life, or whether its fulfilment is a need common to al l forms of a 

minimally decent human life.65 Since human rights represent a global minimum which all 
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64 Ibid., p. 177, pp. 182-183. 
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societies are responsible for meeting in Miller’s conception of global justice, he supposes that 

the grounds of a human rights claim must not be parochial to specific societies but must be 

acceptable to members of all societies. 

The disagreement between Carens and Miller can therefore neither be cast as one 

about whether an individual’s interest in living an autonomous life is sufficiently urgent or 

weighty to ground a right, nor as one about the instrumental importance of international 

freedom of movement for an individual to pursue her chosen plan of life. Indeed, Miller 

agrees with Carens that in liberal societies the importance of freedom of movement for 

individual autonomy would be sufficient to ground a right to domestic freedom of movement 

– the right to free movement would number among what he calls the ‘liberal rights of 

citizenship’.66 However, for Miller these liberal rights are not relevant to the question of justice 

in immigration because they concern what the citizens of a liberal society owe to each other, 

whereas a right to migrate must be a human right: a right to migrate would by its nature impose 

correlative duties on members of societies other than the right-holder’s own, and therefore it 

must be a human right – a right which concerns ‘what one human being can demand of other 

human beings as a matter of basic rights’67 – which can impose duties on members of other 

societies, and not only on one’s co-citizens or co-nationals. 

These considerations suggest that the core of the disagreement between Carens and 

Miller comes down to their differing conceptions of human rights. For Miller, while the social 

conditions for individual autonomy may appropriately be the objects of liberal rights of 

citizenship, they are too parochial to liberal societies and forms of social life to be the objects 

of human rights. Since human rights can impose correlative duties even on persons who are 

not members of the right-holder’s state or national community, their justification must be 
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acceptable to all societies.68 Moreover, this conception of human rights and their justification 

is in turn rooted in Miller’s broader views about global justice.  

As we will see in Chapter 2 and 3, Miller endorses a form of internationalism about 

global justice. The crucial point about this view for present purposes is the fundamental 

distinction it draws between principles of social justice and principles of global justice – those 

who hold this view deny that ‘global justice is simply social justice with a wider scope’. 69 For 

Miller, social justice has a distinctive subject: it concerns the ‘citizen relationship with fellow-

members of [a] political community’, and therefore its principles are – at least within liberal 

societies – largely a matter of ensuring the conditions for these fellow-members ‘to act as free 

and equal citizens’. On this view, many of the equal rights of citizenship demanded by liberal 

justice, such as the right to freedom of religion and indeed the right to freedom of movement, 

have a role attuned to the special subject of social justice, namely that of constituting and 

protecting the status of the co-members of a political community as citizens who are 

recognized as equals and as autonomous individuals. 

Global justice, on the other hand, again has a distinctive subject: it concerns the 

relations between persons not as co-citizens but as the collectively-organized members of 

independent political communities. In light of the very different subjects of social and global 

justice, the principles of global justice – whatever they might be – will not simply be ‘social 

justice writ large’.  70 One important and obviously relevant implication of this view is that the 

list of human rights will quite properly be distinct from the list of the rights of liberal 

citizenship. 

By contrast, it is precisely this fundamental distinction between social and global 

justice – and hence between the rights of liberal citizenship and human rights – that Carens 
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denies. Now, Carens certainly agrees that a liberal conception of social justice can be 

understood as essentially concerned with establishing the conditions necessary for citizens to 

be free and equal. But he urges that since the liberal commitment to ‘civic equality’ is based on 

a recognition of the ‘moral equality of all human beings’, justice demands that the conditions 

for free and equal citizenship be established and maintained not only between co-members of 

a discrete political society, but among all human persons.71 Thus, if freedom of movement is 

among the rights that must be equally guaranteed to all co-members of a political community 

in order to satisfy the liberal commitment to civic equality, it must also be among the rights 

that must be equally guaranteed to all human persons – that is, a human right. 

Carens’s argument is not best understood, therefore, as a discrete attempt to 

generalize or extrapolate from the individual right to domestic freedom of movement to a 

right to international free movement by reference to the similar interests at stake in the 

freedom to move domestically and internationally. Rather, it should be understood in the 

context of a broader generalizing or extrapolating move: generalizing or extrapolating from 

familiar principles of liberal justice for a domestic society to principles of global justice, 

including justice in immigration, by appeal to the moral arbitrariness of citizenship or to a 

conception of all human beings as free and equal moral persons.  

In other words, Carens’s argument for international free movement should be 

understood as simply one part of his broader globalist liberal view about global justice. While 

globalist liberalism will be examined in greater detail in later sections of this chapter and in 

Chapter 3, the essential point to note for now is that globalist liberals hold that the familiar 

principles of liberal justice are properly understood to apply among all persons globally, rather 

than only between co-citizens or co-nationals. As Richard Miller puts it, this perspective on 

global justice claims that principles of justice should ‘be extrapolated from one’s compatriots 
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to the world at large.’72 One way to express this basic globalist liberal thought is to say that the 

scope of the familiar liberal principles of justice is global, where the ‘scope’ of a principle refers 

to the relevant population of agents whose relations, and whose claims and duties as a matter 

of justice, it claims to regulate.73   

We can now see that Carens rejects David Miller’s view that the liberal right to free 

movement does not have global scope not because he accords a comparatively greater weight 

to the interests that individuals have in moving across borders according to their choice, but 

because, as a globalist, he holds that any disparity in fundamental matters of justice, including 

basic rights, between the global and the domestic levels is unjustified. What divides Carens 

and Miller should not, then, be understood in terms of a disagreement about whether an 

individual’s interest in being free to choose which areas to move to and settle in is urgent or 

weighty enough to ground a right to migrate. Instead, their disagreement about justice in 

immigration is traceable to deeper disagreements about human rights and global justice. 

As an internationalist, Miller holds that the principles of social justice and global 

justice apply to distinctive subjects, such that the familiar liberal rights – including the right to 

freedom of movement – should not simply be extended to populate our list of human rights. 

As a globalist, Carens holds instead that to take seriously the moral equality of all persons, we 

should accept that the fundamental principles of global justice are simply a global 

generalization or extrapolation of the familiar liberal principles of social justice. On this view, 

any fundamental disparity between the avowed list of liberal rights and the list of human rights 

is objectionable. The real action in this debate lies therefore in the question of whether we 

should accept Carens’s globalist liberal conception of global justice, or Miller’s internationalist 

conception of global justice – or if not perhaps some third view. 
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III. BEYOND THE RIGHTS-BASED APPROACH: COLE AND HIS CRITICS 

 

We have seen in Section II that the disagreement between Carens and Miller about justice in 

immigration can be traced to a deeper disagreement about global justice: we should not 

understand their disagreement to be premised on differing views about the urgency or weight 

of individuals’ interests in (international) freedom of movement. In this section, I will show 

that the debate between Cole and his critics can likewise be understood more perspicuously 

when approached as a clash between Cole’s globalist conception of global justice and the 

internationalist conceptions affirmed by his critics, rather than when approached as a debate 

about the implications of the widely-accepted right to free emigration. 

We begin by considering the essentials of Miller’s and Wellman’s critique of Cole. 

Recall that both writers understand Cole to be arguing for an individual right to free 

immigration by appeal to the implications of another right that is already widely-accepted, 

namely an individual’s right to leave her current state of residence. Thus, Miller takes Cole to 

be making the argument that individuals have a ‘right to enter other societies’, since without 

this right to immigrate, their ‘right to leave the society they currently belong to’ would be 

‘practically meaningless’.74 Similarly, Wellman reads Cole as making an argument in favour of 

an individual right to free immigration by appealing to ‘an inference from the right to exit to 

the right of entry’.75 

These critics try to resist Cole’s conclusions by blocking any inference from the right 

to emigrate freely to a right to immigrate freely. Wellman argues, for example, that it is not 

conceptually incoherent to accept an individual right to emigrate while denying a right to 

immigrate. For him, when a prospective migrant is refused entry to the territory of her choice, 
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what is affected is the value of her right of exit, not her right of exit itself. Thus, when a 

migrant’s immigration application is rejected, her right to exit is rendered less valuable, but the 

rejection does not violate – because it is not conceptually inconsistent with – her right of 

exit.76 

Miller argues along similar lines. He supposes that the right to exit can be formally 

exercised just when at least one other society is willing to grant entry to a prospective migrant. 

Hence, in a world where ‘states are generally willing to consider entry applications from 

people who want to migrate’, and where ‘most people would get offers from at least one … 

state’, then only very few people would be unable to formally exercise their right to exit.77 

Miller also proposes that the right to emigrate is justified because in its absence, individuals 

may be ‘forced to remain in association with others who they may find deeply uncongenial’. 78 

It follows from this account of the justification for the right to emigrate that a given 

individual’s right has value if she has the opportunity to move into a state where she is no 

longer forced into association with people she is strongly averse to. The crucial point for 

Miller is that the role of the right to emigrate is not to protect an individual’s freedom of choice; 

hence, the right does not extend protection to an individual’s ability to enter and settle in any 

territory, according to her ‘unlimited choice’.79 

These critical attacks, however, seem to me insufficient to explain why we should 

endorse what Cole calls the ‘liberal asymmetry’ between the right to exit and the right of 

entry.80 If we accept that the right to free emigration is a basic right, it seems we cannot rest 

content with Wellman’s argument: it is not obvious that it matters only that an individual’s 

right to exit be conceptually consistent with the lack of a meaningful option to enter other 
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states. To take seriously free emigration as a basic right, states must presumably act to ensure 

that the right is not simply an empty formality but that the right has value, just as states should 

act to ensure that an individual’s lack of education or material means does not render her right 

to political participation a merely formal right. 

Miller’s argument, which takes seriously the value of the right to exit, therefore seems 

more promising. However, Miller’s claim that we should understand the importance of the 

right to free emigration simply in terms of avoiding association with individuals we find 

uncongenial or repugnant strikes me as implausible. As he has himself noted, the large size of 

contemporary political communities means that if an individual member finds associating with 

certain others uncongenial, that individual can fairly easily take steps to avoid the unwelcome 

association.81 It is difficult to imagine a case where these steps must involve the radical 

solution of emigration. It seems, then, that Miller’s account of value of the right to emigrate 

does not offer an adequate reply to Cole’s argument. 

Can Miller’s argument against Cole be successfully reformulated when we adopt a 

more plausible understanding of the value of the right to emigration? I am doubtful, since it 

seems to me that any plausible conception of the right to emigrate as i t is understood in liberal 

societies must make reference to the importance of the right-holder’s choice. Consider, for 

example, the case of a potential migrant who wants to migrate simply in order to access 

opportunities –education, employment, or some other important life goal – in some other 

state. Under most circumstances, we would judge her right to emigrate to have been violated 

if her state prevents her from leaving. We would not say that only if interfering with her 

attempt to exit forces her into association with others she finds repugnant would her right be 

violated. This reflects our belief that what is objectionable about restrictions on emigration is 

that such restrictions frustrate the attempts of citizens to pursue their legitimate personal goals 

and plans of life. Indeed, Cole himself urges that the basic right to emigrate are grounded in 
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personal autonomy, or what he calls ‘the development of human agency’ – the ability to shape 

one’s own ‘life story’, to be its ‘author’ and to ‘create it as it goes along’.82 

If this choice-protecting or autonomy-protecting conception of the right to emigrate 

and its value is correct, then neither Miller nor Wellman have provided a plausible justification 

for the asymmetry between exit and entry that Cole finds problematic. If Cole’s argument and 

conclusions are to be resisted, there must be an alternative justification for the asymmetry. 

Ironically, I believe that Cole himself points the way to such a justification, when he notes the 

possibility of construing ‘the right to emigrate as simply imposing a duty upon one’s state not 

to interfere’ with one’s attempt to exit the state’s territory.83 The idea here is that an individual 

citizen’s right to emigrate correlates with duties on the part of her co-citizens not to interfere with 

her attempts to exit, or to support state policies which so interfere with her freedom of exit. 

However, this right to exit does not correlate with duties on the part of (members of) other 

societies to facilitate her attempt to migrate. 

This conception of the right to emigrate rests on the view that those persons who 

share membership in a state – that is, co-citizens – are mutually obligated to promote the 

basic rights to freedom of each. One implication of this is that citizens owe it to each other 

not to restrict domestic freedom of movement, and another implication is that they owe it to each 

other not to restrict the freedom to emigrate.84 Indeed, we might even think of the freedom to 

emigrate as simply a special case of the freedom of domestic movement: citizens should not 

interfere with each other’s freedom to move around, and out of, the state’s territory. By 

contrast, those who do not share membership in a state are not mutually obligated to promote 

each other’s equal freedom to pursue their personal projects and plans of life. The citizens of 

societies other than my own do not, on this view, owe me a duty not to restrict my freedom 
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to enter their respective states’ territories. In this way, we reach precisely the ‘liberal 

asymmetry’ that Cole argued against: the right to exit my own state’s territory does not in itself 

imply a right to enter the territory of other states. 

Notice that in reaching this asymmetrical conclusion we did not try to show, à la 

Miller and Wellman, that the interest which grounds the right to exit in itself leads to an 

asymmetry with the right to enter. Indeed, on this account the interest that an individual has 

in the freedom to emigrate and the freedom to immigrate are the same, namely, the interest in 

individual autonomy. What is asymmetrical, rather, are the duties that are owed between co-

citizens, on the one hand, and between all persons in the world, on the other. The question of 

whether it is plausible to endorse this asymmetry in duties is the question which 

fundamentally divides internationalists and globalists about (global) justice: while 

internationalists hold that what co-citizens or co-nationals owe each other differs from what 

we owe each other as human beings, globalists claim that, at the fundamental level, whatever 

we owe our co-citizens or co-nationals in political justice, we also owe to all persons in the 

world. 

Certainly, Cole himself explicitly adopts the globalist liberal view. He argues that 

taking seriously the ‘moral equality of persons’ will lead us to the view that ‘moral principles 

apply to all equally in the absence of any morally relevant differences.’ 85 Moreover, Cole 

claims that because membership of a particular national or political community is a factor 

beyond a person’s control, it is a ‘morally arbitrary’ factor, and hence he argues that moral 

principles – including principles of justice – must apply regardless of national membership.86 

My suggestion is that we can best understand Cole’s views on justice in immigration when we 

see them as rooted in his globalist liberal conception of global justice. 
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Conversely, the most plausible objections to Cole’s argument are not those offered by 

Miller and Wellman. Rather, the most compelling objections to Cole’s argument will appeal to 

premises that are located within a background internationalist conception of global justice:  

such a conception claims that the primary duties to respect and protect the basic rights of 

liberal citizenship, such as the right to freedom of movement,  are owed only among co-

citizens, and not between all persons in the world. 

We have already seen that Miller, as an internationalist, makes this claim. For him, 

duties correlative to the liberal rights of citizenship are owed between co-citizens of a liberal 

state, while human rights impose duties that all human persons can demand of each other. 

Miller is not alone, however: this conception of the scope of basic liberal rights is shared by 

many internationalists about global justice. For example, Mathias Risse argues that ‘states 

provide the environment in which basic rights are, or fail to be, realized’, such that whether 

individuals can be said to freely exercise their basic liberal rights ‘is a function of their 

immediate environment.’ He notes that we do not commonly understand someone’s right of 

free speech to be violated when governments other than her own refuse to allow her views to 

be published in their jurisdictions. Likewise, we do not think that someone in Michigan has 

her freedom of conscience violated when her religious practices are prohibited in Mecca. 

Equally, the right to free association is commonly understood to protect the freedom ‘to 

associate with like-minded persons in an area where we are subject to the same jurisdiction’. 87 

Of course, internationalists cannot simply rely on the fact that this is how basic liberal 

rights are commonly understood; globalists can quite rightly object that this amounts to no more 

than a question-begging appeal to conventional moral beliefs. Internationalists must provide a 

normative argument that basic rights are properly understood as applying among co-citizens. We 

have already encountered in this regard Miller’s argument that the basic liberal rights are 

grounded in interests that are too parochial to liberal societies to appropriately ground 
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universal human rights. Another account of why the basic right to free movement is properly 

understood as applying only among co-citizens has been offered by Michael Blake – like 

Miller and Risse, a prominent internationalist about global justice. 

Blake’s argument is that if a state’s system of coercive law is to be justified to those 

subject to it, it must respect the basic liberal right to free movement, among other basic 

individual rights. Hence, respect for the basic right to free movement is owed by a particular 

state only to those who are collectively liable to its coercive political power, that is, to its 

citizenry and those resident on its territory. For Blake, then, the right to free movement is 

‘applies only within the context of shared liability to the state.’ 88 As he writes: 

 

[I]n order to be justified to its citizens, a government must offer certain guarantees, 

including specific guarantees of liberty. The liberties which must exist before 

government authority could be justified include both political liberty and non-political 

liberties such as the right to mobility.89 

 

My aim in pointing to these arguments by Blake, Miller and Risse is not to endorse 

them but to indicate how internationalism about global justice can provide the resources to 

resist Carens’s and Cole’s essentially globalist liberal arguments in favour of an individual right 

to free international migration. My suggestion is that what I have been calling the rights-based 

approach has misdirected theoretical attention to what, following Charles Beitz, we might call 

the ‘demand side’ of rights, that is, to ‘the reasons why we should regard … rights as good 

things for their beneficiaries.’90 As we have seen, the interests that individuals have in freedom 

of domestic movement, in freedom of emigration, and in freedom of cross-border movement are 

much the same: in each case free movement is instrumentally important to the individual’s 
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autonomous pursuit of her life plans and personal projects. Framing the debate in terms of 

the demand side of the putative right to migrate misidentifies where the action is. 

Instead, we should focus our attention on the ‘supply side’ of rights, that is, on ‘the 

perspective of the agent(s) for whom … rights are supposed to provide reasons for action’.91 

In particular, we should ask which agents have the primary duties to respect and protect the 

basic liberal right to free movement. It is in terms of their differing answers to that question, 

and ultimately their differing background conceptions of global justice, that we can best 

understand the disagreement between the globalist liberals Carens and Cole, on the one hand, 

and their internationalist critics, on the other. To put the same point another way, we should 

move away from the rights-based approach to justice in immigration and adopt a global 

justice-based approach. 

 

IV. MORAL COSMOPOLITANISM AND GLOBALIST LIBERALISM 

 

I have been arguing that we should not approach the accounts of justice in immigration 

advanced by Carens and Cole through the framework provided by the rights-based approach, 

but rather through the framework of the debate between globalist and internationalist 

conceptions of global justice. In this section, I will clarify the main features of globalist 

liberalism, especially by distinguishing it as a controversial doctrine about the scope of familiar 

principles of liberal justice from moral cosmopolitanism, an uncontroversial doctrine about the 

moral equality of persons. A more in-depth characterization of the globalist liberal conception 

must wait until Chapter 3. 

Drawing attention to the distinction between globalist liberalism and moral 

cosmopolitanism is important because many writers on global justice have applied the 

‘cosmopolitan’ label to the doctrine about the scope of liberal justice that I am calling 
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globalist. For example, Richard Miller names as ‘cosmopolitan’ the perspective on global 

justice which argues that the ‘political duties’ we recognize to ‘be extrapolated from one’s 

compatriots to the world at large.’92 Similarly, Beitz writes that ‘cosmopolitan liberalism effectively 

extends to the world the criteria of distributive justice that apply within a single society.’ 93 

Kok-Chor Tan likewise describes the view that ‘distributive principles are not to be 

constrained or limited by state or national boundaries’ as the ‘ cosmopolitan idea of justice’,94 and 

Simon Caney calls ‘cosmopolitan egalitarianism’ the view that ‘egalitarian principles of 

distributive justice obtain at the global level’. 95 Although nothing substantive turns on this 

terminological difference, much does turn on the substantive distinction between moral 

cosmopolitanism, on the one hand, and what I call globalism, on the other. To the extent that 

using ‘cosmopolitanism’ as a term for doctrines about the moral equality of persons and the 

scope of certain principles of justice encourages a slippage between these distinct doctrines 

and thereby ‘distorts the landscape of our discussions’, I suggest that we avoid calling views 

about global justice ‘cosmopolitan’, even if I would not go as far as Blake in calling for the 

term to be ‘retired’ altogether.96 

The basic idea of moral cosmopolitanism is that all human persons, as individuals and 

not in virtue of their membership of some group, are members of the moral community. As 

such, the claims and interests of each individual have moral weight and must count  in the 

deliberations of all others when they decide on how to act or which institutions to support. 

Moral cosmopolitanism also claims – though this is a more nebulous thought – that all 
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persons are equal members of the moral community. Thus, Miller characterizes moral 

cosmopolitanism – which he calls ‘weak cosmopolitanism’ – as the doctrine that ‘we owe all 

human beings moral consideration’ and that ‘ in some sense that consideration must involve 

treating their claims equally.’97 Thomas Pogge offers perhaps the classic statement of moral 

cosmopolitanism, capturing both of its distinctive claims, when he writes that ‘the status of 

ultimate unit of concern attaches to every living human being equally’.98 Following Pogge, Pablo 

Gilabert sums up the moral cosmopolitan idea in the following slogan: ‘All individual persons 

are ultimate units of equal moral respect and concern for everyone.’ 99 

I say that that the notion of equality appealed to here is nebulous because it is 

intended to be an uncontroversial claim which captures something basic to the moral point of 

view, and not a controversial claim that, for example, justice demands distributive equality or 

equal treatment of some kind. Precisely because it is supposed to be basic and shared by all 

plausible moral conceptions, this idea of equality is difficult to formulate. Sometimes it is 

expressed as a claim about value, as when Miller takes it to mean that ‘the various good and 

bad things that can happen to people should be valued in the same way no matter who those 

people are’,100 and when Gregory Vlastos takes it to mean that ‘one man’s well-being is as 

valuable as any other’s.’101 While they have the advantage of clarity, these value-based 

formulations of basic moral equality have problematic implications. They may imply, 

implausibly, that Derek Parfit’s prioritarian principle contradicts basic moral equality, since it 

affirms that ‘[b]enefiting people matters more the worse off these people are’; indeed, Parfit 
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explicitly insists that ‘[w]e should not give equal weight to equal benefits, whoever receives 

them.’102 

A better, though perhaps less precise, formulation expresses basic moral equality in 

terms of the equal standing or equal basic authority of all persons to make valid moral claims and 

press legitimate moral demands on each other. For someone to be an equal member of the 

moral community, on this view, is for her to stand in relations of mutual accountability with 

all other members of the moral community, and to be owed, just like every other member, a 

justification for their treatment of her.103 What moral cosmopolitanism claims, then, is that all 

human persons are part of a universal justificatory community with just one rank, regardless 

of their particular circumstances and personal characteristics. 104 It is something like this 

formulation of the basic moral equality of all persons which is captured in Gilabert’s principle 

of ‘cosmopolitan justifiability’ – the claim that we should ‘treat each other on the basis of 

principles of justice that no one [in the world], as free and equal persons, could reasonably 

reject.’105 

 Unlike moral cosmopolitanism, globalist liberalism is not a doctrine about moral 

conceptions generally, but is a first-order conception about the scope of particular principles 

of justice. We can more clearly grasp what distinguishes the globalist liberal position by 

attending separately to how globalist liberalism is globalist, and then to how it is liberal. Recall 

first my earlier suggestion that what distinguishes internationalist and globalist views of global 

justice is that internationalists accept, while globalists deny, that valid principles of global 
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justice are simply the familiar principles of social justice generalized or extrapolated to the 

whole world. To be clear, globalists do not claim that in addition to certain principles of social 

justice, there are principles of global justice whose content mirrors that of the principles of 

social justice. Rather, for globalists, there are simply no fundamental or non-derivative 

principles of social justice – they deny that ‘there are any norms of social as opposed to global 

justice’: the distinctive globalist claim is that all fundamental principles of justice apply to the 

entire population of the world.106 Globalist liberalist views, then, are those variants of globalism 

that accept liberal principles of social justice – such as the principles of Rawls’s justice as 

fairness – but reject the restriction of their scope to a single political society, insisting instead 

that these principles have global scope, that is, that they apply to the global population taken 

as a whole. 

As I have been urging, we can best understand Carens’s and Cole’s arguments about 

justice in immigration by locating them within the context of a background liberal conception 

of global justice – namely, a globalist liberal conception of justice. Over the next sections, I 

will examine more closely Carens’s argument for a basic individual right to free migration, and 

show how it is dependent on his globalist liberal commitments. I choose to focus on Carens, 

firstly, because of his importance to the debate on justice in immigration, and secondly, 

because his account is the most developed and demonstrates in the clearest way the debt that 

his arguments owe to globalist liberalism. I will show that (1) Carens’s intuitive argument against 

immigration restrictions depends on an appeal to the moral arbitrariness of citizenship that is 

distinctive of non-relational arguments for globalism;107 and that (2) Carens’s global original position 

argument for a basic right to cross-border freedom of movement depends on an appeal to a 
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claim about the universality of liberal moral personality that is also distinctive of non-

relational accounts of globalism. 

 

V. CARENS’S INTUITIVE ARGUMENT 

 

Consider first Carens’s intuitive argument against immigration restrictions. This argument 

claims that when a state restricts the movement of aliens into its territory, it subjects them to 

unequal treatment based on a personal characteristic that is morally arbitrary. Such restrictions 

are therefore unjust in the absence of some compelling justification for them. The intuitive 

argument is dramatically expressed in a famous comparison of contemporary practices of 

restricting immigration to rich and free states to medieval practices of feudal privilege: 

 

Citizenship in the modern world is a lot like feudal status in the medieval world. It is 

assigned at birth; for the most part it is not subject to change by the individual’s will 

and efforts; and it has a major impact upon that person’s life chances… If the feudal 

practices were wrong, what justifies the modern ones?108 

 

This illustrative comparison with feudalism is intended to show that, in an international states 

system in which individuals are largely assigned their particular country of citizenship at birth 

and cannot easily change their particular citizenship through their own choice or effort, 

nationality or citizenship status is ‘arbitrary from a moral point of view’: since an individual’s 

citizenship or nationality is very largely a product of her circumstances rather than her own 

choices and efforts, it seems that ‘whether one is a citizen of a rich nation or a poor one, 

whether one is already a citizen of a particular state or an alien who wishes to become a 
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citizen’ are personal characteristic that are just as morally arbitrary as ‘race or sex or social 

class’.109 

The key claim in the argument is that because country of citizenship is unchosen and in 

that sense ‘morally arbitrary’, unequal levels of opportunity or advantage that track different 

individuals’ particular country of citizenship are unjust. Call this the moral arbitrariness of 

citizenship claim. This reasoning is not unique to Carens’s intuitive argument; indeed, Caney 

claims that it is ‘present in almost all defences of cosmopolitanism’, by which he means the 

view I have been calling globalism about (liberal) justice. This moral arbitrariness of 

citizenship claim is summarized by Caney as follows: ‘people should not be penalized because 

of the vagaries of happenstance, and their fortunes should not be set by factors like nationality 

or citizenship.’110 This claim is taken by Caney – and Carens – to commit us to globalism 

about justice, since if people should not be worse (or better) off in virtue of their state or 

national membership, then the scope of principles of justice should not be confined within 

discrete nations or states; rather, they should have global scope.  

In fact, Caney’s claim that the moral arbitrariness of citizenship claim features in 

arguments for ‘almost all’ forms of globalism about justice is overbroad: the moral 

arbitrariness of citizenship claim is central only to non-relational accounts of globalist liberalism. 

For non-relational globalists, ‘all [non-derivative] principles of justice apply among all human 

beings regardless of what relations they share’:111 nationality and particular citizenship would 

still be morally arbitrary, and for that reason an unjust basis for substantive inequalities in 

opportunities and advantage, even in a world where there was very limited interaction 

between different states and between citizens of different states. Globalist liberalism of this 

type can be contrasted with what I will call relational globalist liberalism: views of this latter 
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type argue for their globalist conclusions by appeal to facts about the social and political 

relations in which all human persons (now) stand. In particular, they point to how the process 

of globalization has resulted in increasingly dense levels of global economic and political 

cooperation, arguing that these relations of interdependence or cooperation are grounds for 

global principles of (liberal) justice.112  

Carens, in common with many non-relational globalists, sees the moral arbitrariness of 

citizenship claim as an implication of moral cosmopolitanism, and especially of the moral 

equality of all persons.113 Sometimes, he takes it as self-evident that if we begin with the 

starting point that all human persons are moral equals, and that individual human persons are 

morally ‘prior to the community’ – that is, if we accept the normative individualism and 

universal moral equality that are the central ideas in moral cosmopolitanism – then we will 

simply find ‘little basis for drawing fundamental distinctions between citizens and aliens’.114 At 

other points, he suggests that taking seriously the moral equality of all human persons will lead 

us to reject inequalities of opportunities and advantages between persons throughout the 

world unless these flow from ‘the particular choices and commitments that individuals 

make’.115 

While the line of argument here is not wholly clear, I suggest that we can perhaps 

reconstruct the basic thought as follows. If, as moral cosmopolitanism holds, all human 

persons are members of a one-rank justificatory community, then social practices and 

institutions which result in or allow deep inequalities in opportunities and advantages between 

different persons across the world stand in need of justification. However, when these 

inequalities track features of persons which are the result of their unchosen circumstance and 
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not features for which they can be held morally responsible, no successful justification can be 

given. Hence, these inequalities are unjust, violating the basic commitment to respect the 

standing of all human persons as equal members of a universal justificatory community.  

It is this claim – and not some view about what rights individuals have or about the 

kinds of interests which could ground a right – which ultimately motivates Carens’s intuitive 

argument against immigration restrictions. We can appreciate this by re-considering the 

remarks which likely motivated Miller’s rights-based reading of Carens’s argument but are 

really a development of the intuitive argument: 

 

[F]reedom of movement within the nation-state is widely acknowledged as a basic 

human right… If it is so important for people to have the right to move freely within 

a state, is it not equally important for them to have the right to move across state 

borders? Every reason why one might want to move within a state may also be a 

reason for moving between states… The radical disjuncture that treats freedom of 

movement within the state as a moral imperative and freedom of movement across 

state borders as merely a matter of political discretion makes no sense from a 

perspective that takes seriously the freedom and equality of all individuals .116 

 

Carens’s strategy here is not to mount an independent argument which shows that the reasons 

that individuals might have to move between states or their interests in doing so are 

sufficiently compelling to ground a right. Rather, the argument is conditional: if we are 

committed to protecting domestic freedom of movement, then we must similarly be 

committed to cross-border freedom of movement. The force of the argument depends on 

pointing out the disparity between the current treatment of claims to free movement by co-

citizens, on the one hand, and claims to free movement by non-citizens, on the other. This 

inequality in treatment is considered significant precisely because it tracks differences in 
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citizenship status, which is taken to be morally arbitrary and hence a basis for unequal 

treatment which cannot be reconciled with the moral equality of all persons. 

I have been arguing that Carens’s intuitive argument that immigration restrictions are 

unjust depends on accepting the moral arbitrariness of citizenship claim, a claim which is also 

central to many arguments for, and indeed seems to directly imply, non-relational globalism. 

We can therefore best understand and evaluate the intuitive argument by reflecting on the 

plausibility of the moral arbitrariness of citizenship claim, and its alleged foundation in respect 

for the moral equality of all persons, rather than by considering whether an independent case 

can be made for a right to cross-border freedom of movement. Evaluating the plausibility of 

the moral arbitrariness claim is also crucial to evaluating Carens’s global original position 

argument, to which we now turn. 

 

VI. CARENS’S GLOBAL ORIGINAL POSITION ARGUMENT 

 

The essential claim of the global original position argument is that international freedom of 

movement would be chosen by the parties in a globalized version of Rawls’s original position 

as ‘a basic liberty in a global system of equal liberties’, which system or scheme of liberties has, 

under ideal conditions, priority over other considerations such as the general welfare or even 

improving the economic condition of those who are worse off.117 Notice that the global 

original position argument is a more complete and secure argument for free migration than 

the intuitive argument. The latter judges restrictive immigration policies unjust either because 

they play a part in maintaining an international order in which there are very large substantive 

inequalities which track differences in nationality or citizenship, or because allowing free 

domestic movement while restricting cross-border movement involves treating citizens and 

aliens differently which is in itself unjust. 
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The intuitive argument, therefore, simply condemns disparities in treatment between 

citizens and non-citizens and has no essential connection to free migration or any other 

freedom. It would lose much of its force in a world in which opportunities and advantages 

were much more equally distributed across different states, or in which states restricted 

domestic movement as much as they did cross-border movement. The global original position 

argument, on the other hand, mounts a specific case for free international migration as an 

especially important human freedom which should not be traded off against other values and 

goals. We might say that while the intuitive argument is essentially an argument for globalizing 

principles of justice wrongly thought to be confined to domestic societies, the global original 

position argument endorses not simply globalism about justice but globalist liberalism more 

specifically. Indeed, the global original position argument is even more specifically a globalist 

Rawlsian liberal argument in that it globalizes justice as fairness, Rawls’s favoured conception 

of liberal justice. 

Rawls famously argued that we can use the following heuristic to arrive at valid 

principles of justice: we imagine parties, representing individuals, who select principles of 

justice to regulate their society’s basic institutions from behind a veil of ignorance. This veil 

excludes information which could improperly influence their choice of principles. Rawls 

argued that in this ‘original position’, the parties would select distinctively liberal principles of 

justice, including a principle equally protecting the basic liberties of all citizens – including 

their freedom of movement – and that they would give this principle priority over other, even 

justice-based, values and goals such as limiting distributive inequalities. Rejecting Rawls’s 

focus on the basic structure of a single society for reasons we will shortly address, Carens 

proposes a ‘global view of the original position’, in which all individual persons in the world 

are represented and knowledge of each person’s particular citizenship or nationality status is 

excluded by the veil of ignorance. In this global original position, Carens argues that the same 

principles of justice would be selected, with the crucial difference that these would not be 
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principles of justice for a single society; rather, these principles ‘would apply globally’. Using 

the heuristic of the global original position, then, we arrive at the conclusion that a sound 

conception of global justice would include freedom of movement as a basic liberty. Crucially 

for Carens’s argument, the principle of free movement as a basic liberty would, unlike that 

selected in Rawls’s domestic original position, have global scope: it would be a right to free 

international migration.118 

Notice that Carens’s global original position argument for free international migration 

as a basic liberty follows a strategy familiar from the work of early globalist liberal crit ics of 

Rawls including Beitz, Pogge, and David A. J. Richards. 119 Indeed, we can think of Carens’s 

global original position argument as an example of a more general argument for globalizing 

liberalism which goes beyond the specifics of Rawls’s conception of justice as fairness. We 

begin to see this by noting that the very construction of the original position builds in a 

number of deeply liberal assumptions. In particular, it reflects the fundamental importance 

liberals assign to personal autonomy, or as I will also say, rational autonomy – that is, a human 

person’s capacity to make her own judgments about the ends of life, to act on these 

judgments in developing and realizing her life plans and projects. In Rawls’s formulation, this 

is the ‘moral power to form, to revise, and rationally to pursue a conception of the good’. 120 

Depriving the parties in the original position of knowledge of their particular 

controversial judgments and beliefs about the good life, and stipulating that in selecting 

principles they are motivated to select those principles which would most protect their ability 

to pursue their own life plans and projects successfully, are both features of the original 
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position which model the fundamental liberal conception of persons as free or autonomous. 

The reasoning of the parties in selecting freedom of movement as a basic liberty in the global 

original position also reflects the general liberal concern for personal autonomy. Behind the 

veil of ignorance, and hence not knowing the particulars of anyone’s determinate conception 

of the good, the parties ‘would insist that the right to migrate be included in the system of 

basic liberties’ because ‘it might prove essential to one’s plan of life.’ 121 Besides the obvious 

point that ‘the right to live and work where one chooses can be … vital to [realizing] one’s 

plan of life’,122 freedom of movement is often also ‘a prerequisite for [exercising] other 

freedoms.’123 

Recall that Miller comes to very different conclusions than Carens despite agreeing 

with him that being free to move will often be a precondition for an individual to live an 

autonomous life, and that liberal conceptions of justice attach great importance to personal 

autonomy. Recall also that Miller’s essential objection is that while liberals hold tha t what 

matters from the social and political point of view is that individuals are free to live a life that 

they choose, this idea that we should treat individuals as free in this sense is not shared by 

many non-liberal cultures and traditions, for whom ‘what matters is that people should live a 

good life’, and not that they live a life that they have chosen. 124 If, as Miller believes, global 

justice must be ‘justice for a world of difference’, then we should not appeal to this strong 

conception of individual autonomy in justifying principles of justice – including a principle 

protecting freedom of movement – that are to have global application. To do so would be to 

improperly impose controversial liberal values on all persons and all cultures, neglecting the 
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fact that ‘people greatly value living under their own rules and according to their own cultural 

beliefs.’125 

Miller’s objections bring out the reliance of Carens’s global original position argument 

on both aspects of the globalist liberal conception of justice, that is, on its globalism and its 

liberalism: the argument depends on accepting the extension of a distinctively liberal 

conception of justice to the whole world. Whether the argument succeeds, therefore, will turn 

on whether we have reason to believe that familiar principles of liberal justice, including the 

basic liberty or right to move to and settle in the area of one’s choice, were properly 

developed for application to a single domestic society, or whether we should instead hold that 

these principles apply to the entire population of the world.  

We can cast this as a question about how original position reasoning should be 

structured: should we, as Carens proposes, reason about global justice using the heuristic of a 

global original position representing all individual persons in the world, with knowledge of the 

particulars of any person’s nationality or citizenship status hidden by the veil of ignorance, or 

should we perhaps, as Rawls himself proposes, reason about global justice using two sessions 

of the original position – a first, domestic original position to work out principles of social 

justice, and only then a second, international original position representing independent 

societies?126 The former approach implies that all fundamental principles of liberal justice are 

principles of global justice, while the latter approach implies not only that social and global 

justice are distinct, but also that the familiar principles of liberal justice properly apply to 

domestic societies and not to the whole world. It is crucial for Carens’s global original 

position argument, therefore, that he adequately motivates the choice of a global original 

position rather than the two-level approach followed by Rawls and other internationalists. I 

will show that he argues for a global original position by appeal to two claims, both of which 
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are ultimately anchored in moral cosmopolitanism: firstly, the moral arbitrariness of 

citizenship claim which we have previously encountered; secondly, a claim about the 

universality of liberal moral personality. 

Carens appeals to the moral arbitrariness of citizenship claim in arguing that the veil 

of ignorance should exclude knowledge of any particular person’s national or civic 

membership. The role of the veil of ignorance in original position reasoning is to exclude 

knowledge of ‘natural and social contingencies’ that are ‘arbitrary from the moral point of 

view’, lest these morally arbitrary characteristics improperly influence the choice of principles. 

But nationality and citizenship are, according to the moral arbitrariness of citizenship claim, 

precisely such morally arbitrary characteristics. Hence, the veil of ignorance should exclude  

knowledge of nationality and citizenship status; this thick veil of ignorance is then taken by 

Carens to be equivalent to adopting ‘a global, not a national, view of the original position.’ 127 

Carens further appeals to the thought that liberals accept as a deep commitment that 

we should ‘treat all human beings, not just members of our own society, as free and equal 

moral persons’.128 In other words, for Carens the liberal conception of the person as free and 

equal has universal validity and universal application; this is what I call the universality of liberal 

moral personality claim. As Carens sees it, the universality of this conception of the person has 

two implications. First, the demand to recognize and respect persons as free and equal is not 

morally binding only for those societies whose members already accept the validity of this 

conception; the validity of the liberal conception of the person does not depend on the beliefs 

of particular persons, cultures, or societies. Carens points to the example of racist members of 

otherwise liberal societies, noting that we do not think their racist views – views which are 

clearly incompatible with accepting the liberal conception of moral personality – exempt them 

from the moral demand to treat their co-citizens as free and equal. Generalizing from this 
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case, it seems that the liberal conception of moral personality is still valid, and its moral 

implications still binding, even when people hold beliefs that reject the validity of that 

conception. 

Second, for Carens, taking seriously the universal validity of the liberal conception of 

the person requires that we reject any restriction on the scope of principles of justice 

grounded in that conception of the person. Indeed, Carens argues that our commitment to 

free and equal citizenship as an ideal is best understood as derivative from a deeper 

commitment to treating all human persons in ways that honour their standing as free equals. As 

he puts it, ‘our commitment to civic equality is derived from our convictions about moral 

equality, not vice versa.’ If the universality of liberal moral personality claim is correct, then 

liberals must subject ‘all institutions and social practices’ to the test of whether they are 

compatible with treating ‘all human beings as free and equal moral persons’:129 the idea that all 

persons should relate to each other as free equals must constrain the way we think about how 

all social and political institutions can permissibly treat and affect all human persons. While a 

domestic original position models the idea of citizens as free and equal and helps us to see 

what principles of social justice would follow from taking seriously that ideal of citizenship, we 

should in fact reason about principles of justice using the device of a  global original position 

that models the idea of all human persons as free and equal. 

I have been arguing that Carens’s two main arguments for free migration – the 

intuitive argument and the global original position argument – rely on accepting both the moral 

arbitrariness of citizenship claim and the universality of liberal moral personality claim. These claims, 

taken together, imply a commitment to globalist liberalism, and specifically to its non-relational 

variant. An appeal to the moral arbitrariness of citizenship to argue against substantively 

unequal treatment which tracks citizenship status does not depend on the social and political 

relations in which citizens and non-citizens currently stand. Similarly, an appeal to a 
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universally valid conception of moral personality to argue for the global scope of liberal 

principles of justice does not depend on any thesis about current levels of cross-border 

interaction or the kinds of social and political relations in which members of different 

societies stand to each other. If I am correct, Carens’s arguments for free migration crucially 

depend on whether non-relational globalist liberalism is plausible as a conception of global 

justice. 

 

VII.  CONCLUSION 

 

In this chapter, I have argued that we should not construe the arguments that Carens and 

Cole develop to defend free international migration in terms of the rights-based approach. 

While we can describe the conclusions that these writers reach on justice in immigration in 

terms of rights – Carens and Cole might be described as defending an individual right to free 

migration – it is more perspicacious to read their arguments for these conclusions through the 

lens of their wider views about global justice. The arguments that Carens and Cole mount in 

favour of free migration depend at crucial points on their endorsement of a particular 

background conception of global justice, namely globalist liberalism. Moreover, their 

disagreements with Miller and Wellman about justice in immigration are traceable to a deeper 

disagreement between globalist and internationalist views of global justice. Turning to 

examine Carens’s arguments in greater detail, I have also tried to show how they reflect 

Carens’s affirmation of a specifically non-relational form of globalist liberalism. In thinking 

about justice in immigration, therefore, much turns on the plausibility of non-relational 

globalism or indeed of globalist liberalism more generally. We will take up that question in 

Chapter 3. 
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CHAPTER TWO 

Legitimate Immigration Law and a State’s Right to Choose Its Immigration Policy 

 

I. THE RIGHTS-BASED APPROACH AGAIN 

 

In Chapter 1, we discussed one side of the problematic right-versus-right paradigm: the 

supposed individual right to freely move across state borders and to settle in the territory of 

the right-holder’s choice. In this chapter, we will be concerned with what, according to the 

rights-based approach, is the competing right to the putative individual right, namely the right 

of states to make collective decisions regarding their immigration laws and policies, and 

thereby to determine which prospective migrants are allowed to enter and reside in their 

respective territories. In particular, we will examine the arguments that David Miller, Michael 

Walzer and Christopher Heath Wellman have made in defence of a state’s right to unilaterally 

choose its own immigration policy, or as I will call it more briefly, a state’s right to choose its 

immigration policy. 

My argument in this chapter will make two main claims. Firstly, I suggest that this 

rights-based framing of Miller’s, Walzer’s and Wellman’s accounts obscures the distinction 

between the different roles that a conception of justice in immigration and a conception of the 

legitimacy of immigration law play in the political theory of international migration. Secondly, I 

urge that the rights-based framing obscures the fundamental basis of the disagreement 

between Miller, Wellman and Walzer, on the one hand, and theorists like Carens and Cole 

who favour free movement across borders, on the other. The rights-based approach distracts 

our attention from where it should be focused – on these theorists’ differing background 

conceptions of global justice – and instead encourages a polarized debate between proponents 

of two competing rights claims. 
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I will begin by showing how Miller, Wellman and Walzer – like Carens and Cole, their 

counterparts in Chapter 1 – have followed the rights-based approach, framing their accounts 

in terms of the right-versus-right paradigm. Notice, firstly, how Miller’s discussion of the 

political theory of immigration follows closely the framework provided by the rights-based 

approach. He sets the terms of the debate by asking, firstly, if there is an individual ‘right to 

cross national borders and live in a territory of one’s own choosing’, and secondly if there is, 

as states in the current international system claim, a ‘general right’ which gives states the moral 

power ‘to decide who is admitted to their territory’.130 He emphasizes that the state-level right 

is a choice-protecting principle: it protects the ability of the members of a state to collectively 

choose or ‘decide’ which persons, if any, to admit into their territory. The core of the right is 

that it allows a state ‘to determine who can and who cannot be admitted to the territory it 

controls’;131 it is a ‘right to control entry’132, a ‘right to decide who has the right to enter’.133 

Consider, secondly, how Wellman explicitly locates his argument within the right-

versus-right paradigm: in the theoretical debate about immigration, for Wellman ‘the 

argument is about rights, the state’s right to control membership versus the individual right of 

freedom of international movement.’134 Within this paradigm, he takes himself to be 

defending the ‘state’s right to set its own immigration policy’ ; as he puts it, ‘Legitimate states 

have the moral right to determine the criteria by which outsiders are permitted to enter their 

territory or become citizens’.135 He writes elsewhere that ‘legitimate political states are morally 
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entitled to unilaterally design and enforce their own immigration policies’. 136 Note that, like 

Miller, Wellman conceives of the state’s right as choice-protecting: it protects the ability of 

states to set, design or determine their own immigration policies, and thereby to decide on and 

control which persons are admitted into their territories and their political memberships. The 

emphasis is on ensuring that a state’s immigration laws and policies are determined by the 

internal political choices of the state’s members, and not by the choices of external agents 

such as prospective immigrants and more generally members of other states.  

Consider finally how Walzer takes himself to be defending the claim of ‘something 

like the sovereign state’ to have the ‘right to control immigration’. 137 Although he sometimes 

speaks of a ‘right to restrain the flow’138 of immigrants or a ‘(limited) right of closure’,139 which 

seems to suggest a concern with restrictive policies as such, taken as a whole, Walzer’s 

discussion indicates that he joins Miller and Wellman in thinking that the right in question is 

choice-protecting: it protects the collective choices that members of a state might make about 

their common immigration policy, whether the chosen policy turns out to be permissive or 

restrictive. We see this when Walzer speaks of ‘the right to choose an immigration policy’ and 

when he insists that the ‘members of a political community have a collective right to shape the 

resident population’.140 

 

II.  JUSTICE OR LEGITIMACY? 

 

It is significant that all three defenders of a state’s putative right to choose its own 

immigration policy share a choice-protecting conception of that right. For each of these theorists, 
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to say that a state has a right to choose its own immigration policy is not to say that it has a 

moral permission to implement any particular restrictive policy. Rather, the putative right’s 

role is to accord special protection to a state’s choice of an immigration policy. Moreover, these 

theorists are not simply claiming that states have a Hohfeldian privilege – they have no duty 

not – to exclude certain prospective immigrants; rather, they are appealing to rights as a 

distinctive class of principles which accord special protection to the free choice of the right-

holder against competing claims grounded in other values. 

One important implication of taking the state’s right to determine its immigration 

policy to be a choice-protecting right is that the putative right’s coverage is independent of the 

specific content of particular immigration policies. Whatever correlative duties the putative 

right imposes, they apply when and because a policy was collectively chosen by the state’s 

members and not because of the content of the chosen policy. What we may call the content-

independence of the right’s coverage is not lost on Miller, Walzer and Wellman; indeed, each of 

them distinguishes between the question of whether states have the right to choose their 

immigration policies, whatever they might be, and the question of whether a particular 

immigration policy would be just, prudent, or otherwise choice -worthy. 

For example, Miller distinguishes between the claim that states ‘have the right to 

control entry’, the separate claim that ‘states ought to exercise that right’, and the further 

question of ‘how they should exercise it, if they do.’141 His defence of states’ right to choose 

their own immigration policies and control movement across their borders is ‘not meant to be 

directly prescriptive’: what Miller argues for is the ability of the members of each state to 

collectively ‘decide who has the right to enter’ their territory, and to have their decision 

respected. He cautions that this argument does not in itself ‘determine which exercises of that 

right are justified and which are not.’142 
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Similarly, Walzer cautions his readers not to confuse the claim that states have a right 

to choose their immigration policies with the claim that any particular choice they make is 

worthy – either prudentially or morally – of being chosen. As he puts it, ‘To say that states 

have a right to act in certain areas is not to say that anything they do in those areas is right.’ 

He therefore stresses that we must separate the enterprise of defending the idea that ‘the 

distribution of membership … in any ongoing society [should be] a matter of political 

decision’ from the enterprise of defending ‘any particular set of qualifications and categories’ 

that might feature in a state’s immigrant admission policy.143 

Wellman likewise emphasizes that ‘in defending a legitimate state’s right to exclude 

potential immigrants, [he is] offering no opinion on the separate question as to how countries 

might best exercise this right.’ This follows from the choice-protecting conception of a right, 

according to which ‘there is a big difference between defending a person’s right to X and 

recommending that a person actually do X’.144 To argue for a state’s right to choose is distinct 

from arguing for more (or less) restrictive policies – indeed, Wellman indicates that in general 

he would favour ‘more open borders than the status quo’, and suggests that states may be 

acting irrationally if they choose to enact strict immigration policies. Nevertheless, since 

legitimate states have a right to freely choose their immigration policies, Wellman insists that 

‘whether [states] exercise this right rationally or not, it is their call to make.’ 145 

It seems, then, that all three defenders of the right of a state to choose its immigration 

policies take its coverage to be content-independent: the right in question protects the ability 

of members of a state to collectively choose some immigration policy, or at least some policy 

within a certain wide range, and not any particular policy. Bearing in mind this choice-

protecting conception of the state’s right will help us see what the normative implications of 
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such a right might be – that is, what it would come to, morally speaking, for a state to have 

such a right. 

As we have seen, the normative implication of such a right cannot be that states should 

– that is, that they have sufficient or conclusive moral reasons to – restrict immigration. The 

right’s role is to protect the choices that states make, whatever they might be, and not to 

express a judgment about or an evaluation of the particular choices that states might make. 

Following a distinction articulated by Jeremy Waldron, we might say that since certain rights 

have the distinctive role or ‘function’ in our practical reasoning of protecting the right-holder’s 

choices, they do not and indeed cannot also have the role of guiding right-holders in the 

selection of particular choices – they do not aim to direct right-holders in evaluating or assessing 

the particular choices that they might make.146 As Waldron points out, on the choice-

protecting conception of rights, to say that an agent has the right to perform some action ‘is 

not thereby to acknowledge any reason for performing that action’, let alone to say that the 

agent has sufficient or conclusive moral reason for performing the action.147 

What a choice-protecting right does imply is that the right-holder’s choice within 

some domain should be respected and therefore in some sense be allowed to stand – in 

particular, that others should not interfere with or undermine the right-holder’s choice. The 

normative upshot of a choice-protecting right is therefore that it is wrong for others to block 

access to the option that the right-holder has chosen, or otherwise to act so as to prevent the 

right-holder from freely exercising her capacity to choose within the domain protected by the 

right.148 Walzer captures this neatly when he writes: 

 

                                                 
146 Jeremy Waldron, ‘A right to do wrong’, in his Liberal Rights: Collected Papers 1981-1991 (Cambridge: Cambridge 

University Press, 1993), p. 85. 

147 Ibid., p. 71. 

148 See ibid., p. 80. 
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Rights … distribute decision-making authority. When we describe individual rights, we 

are assigning to individuals a certain authority to shape their own lives, and we are 

denying that officials, even well-meaning officials, are authorized to interfere. The 

description of communal rights makes a similar assertion and a similar denial. In the 

individual case, we fix a certain area for personal choice; in the communal case, we fix 

a certain area for political choice.149 

 

Applying this conception of a right to a state’s putative right to choose its immigration 

policy, a successful defence of that right will not amount to a moral ratification or 

endorsement of that state’s immigration policies but rather will show that agents external to 

the state (or perhaps even members of the state who dissent from the policies chosen by the 

majority) must not interfere with or undermine the collective choice that (the majority of) 

members of the state have made – that is, the immigration policies and the regime of 

immigration law that members of the state have collectively enacted through their established 

procedures for political decision-making. Wellman conveys this point when he notes that 

what the right he defends implies is that ‘external parties must respect a legitimate state’s 

dominion over its borders’.150 

But who exactly are these ‘external parties’ who bear duties to respect the choices of 

states regarding their immigration policies? In the case of individuals’ choice-protecting rights 

familiar from liberal theories of social justice, the identity of the relevant duty-bearers is clear: 

they are the ‘officials’ of that society, that is, they are the agents of the government or other 

persons who wield coercive political power in the name of all members of the state. For 

example, the individual right to freedom of speech imposes a duty on agents of the state to 

refrain from interfering with individuals’ speech. Indeed, Ronald Dworkin has called the 
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familiar civil and political rights – which protect certain important choices of individual 

citizens – ‘rights against the Government’.151 

But it is not immediately clear how to identify the duty-bearers in the case of what 

Walzer calls ‘communal’ choice-protecting rights – that is, rights which protect the collective 

choices of members of a state or political community. I suggest that the primary duty-bearers 

are those persons to whom the immigration laws of the right-holding state are addressed: partly those 

persons seeking admission to its territory but also those persons currently resident on that 

territory who may wish to invite non-citizens to enter and settle in the territory. This is not to 

deny that there may be secondary duty-bearers, such as other states that might be tempted to 

interfere with the state in question’s regime of immigration law.  

Having identified the relevant duty-bearers, we can now investigate the content of 

their duties. Recall that the choices the state’s right protects are the collective choices of its 

members make regarding its immigration laws and policies. This choice is embodied in the 

regime of immigration law that is enacted through the state’s established constitutional and 

legislative procedures. The relevant ways in which that collective choice can be respected and 

allowed to stand, therefore, will involve (1) duties on the part of other states to support, or at 

least not to undermine and interfere with, the application and enforcement of that regime of 

immigration law; and (2) individual-level duties, on the part of prospective immigrants and 

current residents, to support and comply with the requirements of that regime of immigration 

law. Since type-1 duties are relatively uncontroversial, I will focus on type-2 duties – that is, 

duties on the part of prospective immigrants and others, to comply with the requirements of 

the regime of immigration law it enacts. 

Our discussion so far suggests that, if successful, a case for a given state’s right to 

choose its own immigration policy will have shown that the addressees of its immigration laws 
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have a duty to comply with their requirements. Moreover, these duties are independent of the 

content of the specific policy that is chosen – they are grounded in respect for the collective 

choice that a state has made, not in the substantive merits of the chosen policy. This idea of a 

content-independent (moral) duty to comply with legal directives is of course familiar from 

Joseph Raz’s influential discussion of practical authority. For Raz, a claim that a command or 

directive has legitimate practical authority – of which political authority is one form – is a 

claim that it gives its addressees content-independent reasons for action: 

 

Authoritative utterances can be called ‘content-independent’ reasons. [/] A reason is 

content-independent if there is no direct connection between the reason and the 

action for which it is a reason. The reason is in the apparently ‘extraneous’ fact that 

someone in authority has said so… A certain authority may command me to leave the 

room or to stay in it. Either way, its command will be a reason. This marks 

authoritative reasons as content-independent.152 

 

A successful case for a state’s right to choose its own immigration policy therefore establishes 

that the state in question has the legitimate political authority to determine which persons can 

enter and reside on its territory, where to say that a state has legitimate authority over 

immigration is partly to say that its members collectively have the moral power to issue legal 

directives to prospective immigrants and others to whom immigration law may also apply, 

with which they have a moral duty to comply qua legal directives.153 Moreover, the addressees 

of the state’s immigration law are bound to comply because its regime of immigration law was 

enacted according to the collective choice of its members, and not (simply) because of the 

substantive moral quality of the laws themselves. 

                                                 
152 Joseph Raz, The Morality of  Freedom (Oxford: Clarendon Press, 1986), p. 35. 

153 I have followed here the idea of authority suggested in David Estlund, Democratic Authority: A Philosophical 

Framework (Princeton, NJ: Princeton University Press, 2008), p. 2. We will take up the idea of legitimate authority 

again in Chapter 5. 
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Miller, Wellman and Walzer are not wholly unaware of this connection between states’ 

putative rights to choose their own immigration policies and the legitimate authority of states’ 

duly enacted immigration laws – even if this connection is not always brought out as clearly as 

it could be. For example, Walzer writes that the ‘right to control immigration’ is simply the 

claim of a ‘sovereign state’ to have the justified ‘authority to make its own admissions policy’.154 

He further likens the state’s right to choose its own immigration policy to the ‘authoritative 

and final’ decision-making power that members of a club enjoy regarding which persons to 

admit as their associates: states claim a similar ‘sovereign power over their own selection 

processes.’155 For Walzer, it seems, to vindicate a state’s right to choose its own immigration 

policy is to vindicate its supreme authority in determining the admission of immigrants into its 

territory. 

Wellman and Miller offer similar accounts; they in fact go beyond Walzer’s claim that 

a state has legitimate authority over its borders to argue more generally for the legitimacy of 

that state’s exercise of political power in enacting, applying, and enforcing a regime of 

immigration law. We might say that they are defending the following basic claim: when certain 

conditions are met, a territorial state’s regime of immigration law can constitute a legitimate 

exercise of political power. Following Allen Buchanan’s suggestions that the exercise of political 

power can be defined as the attempt to ‘achieve supremacy in the making, application, and 

enforcement of laws within a jurisdiction’ and that political power is legitimate when its 

exercise is morally justified,156 we can say that the legitimacy of immigration law has two 

components: (a) the state’s legitimate authority over immigration, that is, its moral power to 

impose content-independent duties on addressees of its immigration laws to comply with the 
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requirements of those laws; and (b) the moral permission that the state has to use coercion to 

enforce compliance with its immigration laws.157 

Consider, for example, how Wellman’s argument in favour of a (legitimate) state’s 

right to set its immigration policy appeals to its members’ collective right to freedom of 

association, where this right is itself ‘simply one component of the [right of] self-

determination.’158 This ‘moral right of self-determination’ is understood to include various 

‘sovereign powers’, including the power ‘to make, enforce, and adjudicate valid legal rules 

within a defined territory’, and the power ‘to be free from outside interference in ordering its 

legal, political, and economic system and other aspects of its basic structure’. 159 These 

sovereign powers which jointly constitute the right to political self-determination confer on 

the right-holding state ‘the right to rule a territory’.160 

Hence, Wellman’s claim that a legitimate state has the right to choose its own 

immigration policy is best understood as a claim that a legitimate state’s exercise of political 

power over immigration regulation is one component of – or perhaps an extension of – its 

legitimate exercise of political power throughout its territory, which includes not only the 

moral power to impose duties of compliance with its legal directives but also the moral 

permission to enforce compliance through coercion. Wellman refers to this permission to 

coercively enforce compliance with legal requirements in the specific case of immigration law 

when he insists that there is nothing wrong with the members of a legitimate state ‘unilaterally 

coercing foreigners in order to protect their right to freedom of association’. 161 Wellman’s 

defence of a state’s right to choose its immigration policy as one component of its right to 
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political self-determination, then, is a defence of the legitimacy of its regime of immigration 

law. 

Similarly, Miller’s argument in favour of states’ right to choose their own immigration 

policies appeals to states’ territorial rights. According to Miller, among the constituents of a 

given state’s territorial rights is the right to ‘determine who can and who cannot be admitted 

to the territory it controls’.162 Note, however, that this right is simply an application of the 

core territorial right – what he variously calls the ‘right of jurisdiction’, ‘the right to make and 

enforce law throughout the territory in question’ and ‘the right to apply law and other 

instruments of public policy to everyone and everything within a particular geographical 

area’.163 As Miller points out, a state’s right of jurisdiction, which we can understand as  its 

legitimate exercise of political power over the geographical area of its territory, ‘will include 

the right to make rules governing border crossings.’ 164 

It seems, therefore, that Miller, Wellman and Walzer should be understood as 

defenders of the legitimacy of states’ exercise of political power in enacting, applying and 

enforcing a regime of immigration law. But if the claim that a state has a right to choose its 

own immigration policy amounts to the claim that its regime of immigration law is legitimate, 

then the question of the justice of substantive policies remains unanswered. As we have seen, 

the legitimacy of a law means that its addressees have a duty to comply with its requirements, 

and that the coercive enforcement of that compliance is morally permissible, (partially) 

independent of the substantive merits of its particular requirements. This distinction between justice and 

legitimacy, and the relationship between the two ideas, is insightfully if roughly expressed by 

Rawls when he writes: 
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A legitimate procedure gives rise to legitimate laws and policies in accordance with 

it… Neither the procedures nor the laws need be just by a strict standard of justice, 

even if, what is also true, they cannot be too gravely unjust. At some point, the 

injustice of the outcomes of a legitimate … procedure corrupts its legitimacy... But 

before this point is reached, the outcomes of a legitimate procedure are legitimate 

whatever they are.165 

 

Hence, even if Miller, Wellman and Walzer could successfully establish that , when they meet 

certain conditions, states can legitimately exercise political power over matters concerning 

immigrant admissions, they would not have thereby established anything about the justice of 

specific immigration laws, except perhaps that those laws do not fall below some threshold of 

grave, legitimacy-undermining, injustice. This further suggests that – contrary to the right-

versus-right paradigm – the individual right to free migration and the state’s right to choose its 

own immigration policy are not competing rights after all: they refer to two distinct dimensions 

along which we might morally assess immigration restrictions. 

If Carens, Cole and other globalist liberals are right that individuals have a right to 

move freely across international borders, then immigration laws and policies which impose 

restrictions on their movement without meeting an especially stringent standard of 

justification are unjust. It is not clear, however, whether this injustice would be sufficient to 

undermine the legitimacy of immigration law – which is what the defenders of the state’s right 

to choose its own immigration policy are trying to establish. Of course, Carens and Cole 

might put forward their own theory of the conditions for the legitimacy of immigration law, 

and argue that immigration restrictions, because they violate a basic right to free international 

movement, are so unjust that they are also illegitimate. Even so, it would be the gravity of the 

injustice combined with the specific substantive conditions for political legitimacy, and not the 
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mere fact of injustice, that would make restrictions on free international movement 

illegitimate.166 

Conversely, it is not clear that respect for an individual right to free migration, 

assuming that defenders of the individual right to migrate affirm the correct conception of 

justice in immigration, is sufficient for a law’s legitimacy. As I will argue in Chapter 5, in the 

face of reasonable disagreement about justice in immigration, we cannot establish the 

legitimacy of some law regulating immigration simply by appealing to its compatibility with, or 

even its necessity under, some reasonably disputable conception of justice in immigration. 

I want to suggest that the arguments advanced in defence of the state’s right to choose 

its immigration policy address a fundamentally different question from the arguments 

advanced in defence of the individual right to free migration. The latter arguments are 

globalist liberal interventions in a debate about justice in immigration, while the former 

arguments are interventions in a debate about the legitimacy of immigration law and do not in 

themselves refute or even necessarily undermine the view that individuals have a right to 

freedom of international movement. In fact, Miller and Walzer advance, as interventions in a 

debate about justice in immigration, separate arguments in favour of the view that immigration 

policies are just if they promote collective projects and goals which reflect a national 

community’s communal self-conception or more generally the shared values and 

understandings of the community. In the framing of the rights-based approach, these 

arguments offer substantive guidance on how states should exercise their right to choose an 

immigration policy. 

By contrast, Wellman seems to have been led by his focus on the right-versus-right 

paradigm to neglect the distinctiveness of the two dimensions of the polit ical theory of 

immigration – justice in immigration and the legitimacy of immigration law. He seems to 

assume that options which fall within the domain protected by a legitimate state’s right are not 
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only legitimately chosen and enforced but are also substantively morally justified, leaving the 

only question about how a state ought to exercise its right to be one of efficiency: the  relevant 

‘ought’ is prudential rather than moral, and the answer to the question is taken to ‘depend upon 

a variety of empirical matters that vary from state to state and time to time.’ 167 For Wellman, 

these matters of prudential calculation are not a matter on which he, qua moral and political 

philosopher, can offer any special guidance, and therefore he demurs from offering any such 

guidance. However, what he does not seem to appreciate is that precisely because the 

protective domain of a state’s choice-protecting right covers a range of possible choices 

without reference to their particular moral quality, the fact that a particula r immigration policy 

or law falls within a state’s legitimate domain of collective choice does not  plausibly ratify the 

specific policy or law as just. 

In response to this objection, Wellman might resist my interpretative reconstruction 

of his arguments. He might insist that he holds a strictly rights-based conception of justice, 

according to which justice reduces to nothing more than moral protections against 

interferences with the choices of various right-holders, including states. He might further 

insist that he holds a simple view of political legitimacy according to which political power is 

legitimately wielded if and only if it is used to enforce duties of non-interference correlative to 

these choice-protecting rights.168 While this reply would save his arguments from the charge of 

incoherence, they also significantly diminish their appeal to anyone who does not hold the 

narrow rights-based view of justice, and the simple rights-based view of legitimacy.169 

Given the potential for confusion that I have revealed above, I contend that we 

should move away from the reductive and misleading right-versus-right paradigm and adopt a 
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different approach to the political theory of international migration. I propose that we re-

orient the debate from arguments about rights and how they should be exercised, and shift 

our attention to two basic questions: (1) the question of justice in immigration; (2) the 

question of the legitimacy of immigration law. In the remainder of this chapter, I will examine 

the arguments that Miller, Wellman and Walzer offer in defence of the legitimacy of 

immigration law, and suggest that while Wellman’s account is vulnerable to serious objections, 

when suitably reformulated it helps us identify what is promising in the accounts of Miller and 

Walzer. I then show that Miller’s and Walzer’s accounts rest on their distinctive conceptions 

of global justice – internationalist (and nationalist) conceptions which represent significant 

rivals to the globalist liberal view we encountered in the previous chapter.  

 

III. FREE ASSOCIATION AND THE LEGITIMACY OF IMMIGRATION LAW 

 

We have seen that Wellman frames his understanding of the political theory of immigration 

very much in terms of the right-versus-right paradigm. In this section, we will see that his 

argument for the legitimacy of immigration law is itself rights-based, appealing as it does to 

the right to freedom of association. The essentials of this argument are summarized in the 

following passage, where Wellman writes: 

 

Legitimate political states are entitled to a sphere of political self-determination, one 

important component of which is the right to freedom of association. And since 

freedom of association entitles one to refuse to associate with others, legitimate 

political states may permissibly refuse to associate with any and all potential 

immigrants who would like to enter their political communities. In other words, just as 

an individual may permissibly choose whom (if anyone) to marry, and a golf club may 
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choose whom (if anyone) to admit as new members, a group of fellow citizens is 

entitled to determine whom (if anyone) to admit into their country. 170 

 

The premise of Wellman’s argument that I centrally want to challenge is the claim that  there is 

a state-level analogue of the individual right to freedom of association familiar from liberal 

conceptions of social justice, such that every state which satisfies his proposed conditions for 

state legitimacy by respecting and protecting human rights is therefore owed a duty of respect 

for what we might call its state-level right to freedom of association. My argument will be that we 

cannot make sense of this putative state-level right, since the familiar right to freedom of 

association serves to protect certain distinctive interests of individual citizens in the domains of 

intimate personal relationships and of civil society. The idea of a right to freedom of 

association no longer makes sense when it is untethered from the interests of individuals as 

they operate in these specific domains. 

We can understand my argument better by first considering the right to freedom of 

association as one among a familiar list of the basic rights and liberties of liberal citizenship. 

This list can itself be divided among the ‘liberties of the ancients’ which broadly concern 

political participation and public deliberation about justice, and the ‘liberties of the moderns’ 

which broadly concern the non-public activities of individuals.171 The rights that number 

among the ‘liberties of the moderns’ include freedom of speech and expression, freedom of 
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conscience and religion, freedom of movement, freedom of occupational choice, the right to 

hold personal property – and freedom of association.172 

While this list of the ‘liberties of the moderns’ is familiar from the constitutional 

practice of democratic regimes, it is not simply drawn up by looking at historical practice or 

by direct appeal to our considered judgments. Rather, these basic rights share a common 

justification: respect for them provides the necessary political and social conditions under 

which a citizen can autonomously deliberate about, develop, revise, and realize various 

personal projects and plans of life. The ‘liberties of the moderns’, in other words, are 

grounded in an individual citizen’s interest in her personal autonomy or rational autonomy – her 

interest in forming, revising and pursuing her own conception of the good life, consistent 

with the like interest of other citizens in pursuing their own conception of the good life.173 

We can see how the right to freedom of association serves individuals’ rational 

autonomy by reflecting on how it protects individuals’ choices to associate or refuse 

association with others within two specific domains, namely the domain of int imate personal 

relationships and the domain of civil society. Consider first the case of intimate personal 

relationships. As Wellman rightly points out, we have a firm judgment that individuals have a 

basic right to exercise free choice in the domain of marital relationships, and that government 

interference with individual choices in this domain is typically unjust. The injustice of such 

interference is explained by its adverse impact on individuals’ exercise of rational autonomy: 

individuals who have their choice of marriage partner or other intimate relations dictated or 
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blocked by others will not be authors of their own lives; instead, ‘vital parts of their [lives’] 

scripts’ will be ‘written by the government rather than autobiographically.’ 174 

Similarly, we have a firm judgment that voluntary associations in the domain of civil 

society – such as churches, universities, and private clubs of various kinds – should generally 

be free to determine their own policies for admission to, and indeed expulsion from, 

membership; except when interference is aimed at upholding other demands of justice such as 

equality of opportunity, associational choices should be free from official interference. This 

judgment rests on an appreciation of the fact that in a free society,  there will be reasonable 

disagreement about human flourishing and about personal and associational ideals: different 

persons will endorse different evaluative ideals, and will therefore pursue different projects in 

association with willing others, aiming at a diverse range of goals. If the conditions for 

individuals to exercise their rational autonomy are not to be undermined, we must allow these 

voluntary associations to order their affairs according to ideals, and in pursuit of goals, of their 

own choosing. 

For the same reason, we must also allow these associations to reject potential 

associates, and indeed expel existing members, according to internal decisions and procedures. 

As Stuart White writes of the members of such voluntary associations, ‘What makes it their 

association, serving their purposes, is that they can exercise [the] “right to exclude.”’175 The right 

to freedom of association – including the right to refuse association – in the domain of civil 

society is necessary to protect the plurality of goals and purposes that individuals might 

choose to pursue in association with willing others. The value that the right to free association 

ultimately serves, in the domain of civil society as in the domain of personal relationships, is 

respect for individuals’ autonomy. 
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This grounding in citizens’ interest in exercising their capacity for rational autonomy 

explains why the right to freedom of association has the structure of what I have been calling 

choice-protecting rights: rather than protecting particular options, such rights protect the right-

holder’s freedom to choose within what Waldron calls ‘certain key areas of decision-making, 

which have a special importance for individual integrity and self-constitution.’176 As Jonathan 

Quong similarly notes, the interest that grounds the ‘liberties of the moderns’, including 

freedom of association, is not an interest in the particular option or course of action that is 

chosen, but rather the ‘higher-order interest’ that individual citizens have in ‘being able to 

form, revise, and rationally pursue [their] own conception of the good life.’177 

The fact that freedom of association is a choice-protecting right which extends 

protection to the choice to refuse association might seem to favour Wellman’s view. As we 

have seen, Wellman conceives of the state’s legitimacy in enacting, applying and enforcing 

immigration law in terms of a right which protects the state’s freedom to choose an 

immigration policy, whatever the substantive content of the policy chosen might be. 

Moreover, he argues for this right to choose an immigration policy by appeal to freedom of 

association, including the freedom not to associate. Hence a state-level right to freedom of 

association has the appropriate structure to do the work that Wellman’s argument needs it to 

do. Nevertheless, this is not sufficient to show that the legitimacy of immigration law can be 

justified by appeal to freedom of association. If the familiar right to freedom of association is 

grounded in citizens’ personal autonomy, an appeal to that right is only a promising route to 

establishing the legitimacy of immigration law if citizens’ rational autonomy can be shown to 

require that they be free to collectively choose an immigration policy, without external 

interference. 
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But it is doubtful that any such case could be made. It seems implausible to suppose 

that any particular citizen’s rational autonomy is compromised when, for example, immigrants 

enter her state’s territory without authorization. Moreover, even large-scale illegal immigration 

does not undermine the general social and political conditions for citizens to exercise their 

capacity for personal autonomy. Consider the case of unauthorized migration to the United 

States. According to a recent estimate, the resident population of undocumented immigrants 

in the United States stands at 11.5 million.178 Clearly, there is substantial non-compliance with 

the requirements of US immigration law; that is, substantial disrespect for the legitimacy-right 

that the United States putatively enjoys in exercising political power over prospective 

immigrants. It seems that this non-compliance does not, however, undermine the conditions 

which provide US citizens in general with auspicious conditions to form, revise, and pursue 

their own conceptions of the good life. 

Wellman might reply that since ‘people’s lives are obviously affected by substantial 

changes in population density’, immigration policy can affect citizens’ ability to realize their 

personal projects and plans of life.179 But while population density may affect the likelihood 

that particular plans of life and conceptions of the good will be successfully realized, it does not 

affect individual citizens’ more basic ability to exercise their capacity for rational autonomy. 

As I have been arguing, it is this higher-order interest in developing and exercising their capacity 

for personal autonomy which grounds citizens’ right to freedom of association and the other 

‘liberties of the moderns’. What freedom of association protects are the general social 

conditions for the pursuit, in common with likeminded others, of a wide variety of personal 

projects and plans of life; by contrast, no one could have a right against others to provide 

them with the conditions for the successful realization of their specific personal projects and 
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plans of life, given the fact of reasonable disagreement and diversity about conceptions of the 

good and plans of life.180 

It seems, therefore, that citizens’ participation in making collective choices to exclude 

prospective immigrants from their state’s territory, unlike the choice that members of a 

church might make to exclude those whom they believe to be heretics, do not fall within the 

key domains or areas of choice which have special significance for personal autonomy. 

Indeed, the two domains we discussed earlier – the domains of intimate, caring relationships 

and of civil society – are not simply two possible domains in which the right to freedom of 

association might apply. They are the domains in which this right distinctively and appropriately 

applies, because of the special significance of choices about association and disassociation 

within those domains for an individual citizen’s rational autonomy. Wellman’s strategy of 

establishing the legitimacy of immigration law by appeal to a putative state-level right to 

freedom of association stretches the right beyond its appropriate domain of application.  

By claiming that the exercise of political power over immigration can be justified by 

appeal to a right familiar from liberal conceptions of social justice whose point is to preserve 

the conditions for diverse exercises of rational autonomy within a liberal society, Wellman 

fails to appreciate the fundamental difference between a caring relationship between particular 

individuals, or a voluntary association in civil society, on the one hand, and a state wielding 

political power, on the other. It is exactly this difference that Rawls captures when he 

describes the properly distinct aims of a political society and of an association:  

 

[W]hat characterizes a democratic society is that people are cooperating … to assure 

one another political justice. Whereas in an association people cooperate as members of 

the association to achieve whatever it is that moved them to join the association, which 

will vary from one association to another. As citizens they cooperate to achieve their 
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common shared end of justice; as members of associations they cooperate to realize 

ends falling under their different comprehensive conceptions of the good. 181 

 

An association should be free to set its own admissions policy, whatever it is, because that 

freedom is what it requires to be free to set its own collective aims, whatever they are. This 

associational freedom is justified, in turn, because individuals should be free to pursue their 

own good, however they conceive it, in association with willing others. But no such 

justification is available for a state to be free to set its own collective aims; we should reject 

the idea that ‘the state is a discretionary association for the mutual advantage of its members ’, 

such that state power is simply ‘an instrument to further their interests’, including their private  

or non-public interests.182 

Instead, we should see the state as having a morally required aim if it is to be legitimate: 

the demands of political legitimacy set limits to the permissible ends of state action. A 

legitimate state aims to promote the public ends of political justice and the common good, 

rather than to promote private ends set by some conception of the human good – for 

example, the comprehensive evaluative ideal endorsed by the majority of citizens – whose 

validity some citizens subject to the state’s common system of law and living under its basic 

institutions could reasonably deny. As Rawls elaborates: 

 

[C]itizens as free and equal have an equal share in the corporate political and coercive 

power of society, and all are equally subject to the burdens of judgment. There is no 

reason, then, why any citizen, or association of citizens, should have the right to use 
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the state’s police power to decide constitutional essentials or basic questions of justice 

as that person’s, or that association’s, comprehensive doctrine directs. 183 

 

Moreover, this view of political legitimacy is not peculiar to Rawls but is shared by 

other liberal theorists. Thus, Buchanan has argued that we should not view the state as a 

‘discretionary association’ but instead as an ‘instrument of justice.’ 184 Indeed, Samuel Freeman 

has pointed out that this commitment to limit legitimate state power to the pursuit of certain 

aims is common to liberal conceptions of political legitimacy: liberals have long maintained 

that political power should be understood as a ‘public power’; such power, to be legitimate, 

must be ‘impartially exercised and only for the common good’.185 

In fact, this liberal conception of legitimacy is accepted in its essentials by Wellman in 

his own account of political legitimacy. Wellman holds that a state’s legitimacy rests on its 

‘ability and willingness … to adequately protect the human rights of its constituents and to 

respect the rights of all others’, most of all by ‘establishing and maintaining institutions that 

satisfactorily protect and respect [the] human rights’ of residents in their territorial 

jurisdiction.186 We can think of this account of political legitimacy as a natural duty of justice 

view: it appeals to the duty we have, in Rawls’s formulation, to support and comply with just 

institutions that exist and apply to us, independent of any voluntary undertakings. 187 

Natural duty of justice views of legitimacy claim, firstly, that a state legitimately 

exercises political power just when it exercises that power in order to establish and maintain 

institutions which discharge the demands of justice – such as the demand to respect and 

protect human rights – because those subject to a state’s political power have an enforceable 

                                                 
183 Rawls, Political Liberalism, pp. 61-2. 

184 Buchanan, ‘Internal Legitimacy of Humanitarian Intervention’, §§ 2-4. 

185 Samuel Freeman, ‘Illiberal Libertarians: Why Libertarianism Is Not a Liberal View,’ Philosophy & Public Af fairs 

30 (2001), pp. 121-122, emphases removed. 

186 Altman and Wellman, International Justice, p. 3 and p. 13. 

187 See John Rawls, A Theory of  Justice (Cambridge, MA: Harvard University Press, 1971), p. 114 and p. 334ff. 



81 

duty to do what justice demands, and therefore to support and comply with institutions that 

are necessary to effectively discharge those demands. Secondly, they also claim that exercises 

of state power other than to establish justice and promote the common good are illegitimate: 

there is no natural duty to assist others in the pursuit of their personal projects and private 

aims, though of course particular individuals may freely elect to do so in particular cases.  

I should note here that Wellman has explicitly expressed doubts about the natural duty 

of justice as a ground for a conception of political legitimacy, and has attempted instead to 

ground political legitimacy on a natural ‘samaritan’ duty to confer certain basic benefits – 

specifically the benefit of human rights protection – on others.188 However, I doubt that we 

can identify the specific benefits that his proposed samaritan duty would require us to confer 

on others without reference to the idea that these benefits are those whose provision others 

can claim from us as a matter of justice. His conception of political legitimacy based on a natural 

samaritan duty, therefore, turns out to be a species of the natural duty of justice view. 

Nevertheless, I believe there are serious problems with Wellman’s human rights-restricted version 

of the view. As a natural duty of justice view, we can understand it to be advancing two 

essential claims: (1) that adequately respecting and protecting human rights is sufficient for 

state power to be legitimate; and (2) that respecting and protecting human rights is the only 

proper end of state power. Both claims strike me as problematic.  

The first claim holds that the test of adequately protecting the human rights of its 

constituents and respecting the human rights of all persons – where human rights are 

understood as protections against standard threats to leading a ‘minimally decent human life 

in modern society’189 – expresses a sufficient condition for a state to legitimately coerce its 

‘individual constituents … to comply with its duly authorized rules and regulations’, no matter 
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what those legal rules and regulations direct. 190 But while meeting the minimal standard of 

protecting basic human rights might plausibly immunize a state from external interference in its 

affairs, it seems too weak to state a sufficient condition for a law to impose duties of 

compliance on its addressees or for coercive enforcement of compliance to be permissible. 

The second claim, which makes protecting human rights the sole legitimate end of political 

power, is too restrictive. While it is plausible that political power should serve justice, and 

therefore that the ‘moral purpose of endowing an entity with political power is to achieve 

justice’,191 the idea that political power can properly be exercised only to ensure the protection 

of a minimal list of human rights – presumably a proper subset of the full demands of justice 

– is much less plausible. 

We should reject Wellman’s human rights-restricted natural duty account and adopt an 

unrestricted form of the natural duty of justice view: political power is legitimate just when it 

aims at serving the general demands of political justice. Beyond what I have so far argued, I 

cannot provide a complete defence of this view of political legitimacy here – we will take up 

this question again in Chapter 5. But if we accept for now that this conception of political 

legitimacy is sound, then the legitimacy of state S’s regime of immigration law cannot be 

established, as Wellman suggests, simply by noting that (a) S adequately protects and respects 

the human rights of its constituents or otherwise establishes just institutions within its territory, 

and that (b) S’s immigration laws and policies were enacted according to the collective choice 

of its members. A state’s political legitimacy will depend on whether it adequately serves the 

general demands of justice, not only the requirement to protect human rights. Moreover, the 

enactment, application, and enforcement of a regime of immigration law itself counts as an 

exercise of political power, and therefore a regime of immigration law can only be legitimate if it 
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aims at serving the demands of justice in immigration; it is not sufficient for its legitimacy that the 

enacting state aims to serve the demands of social justice. 

We are now in a position to conclude our discussion of Wellman’s arguments. His 

appeal to the right to freedom of association, which we have been reading as a defence of the 

legitimacy of immigration law, improperly assimilates a state’s exercise of political power, 

according to its established procedures of internal collective choice, to an individual’s exercise 

of her capacity for rational autonomy. Pace Wellman, states do not have a right of political 

autonomy or self-determination which is fully analogous to an individual right to personal 

autonomy, such that their ability to ‘order their own affairs as they please’ 192 – including the 

ability to choose whatever immigration policies they please – should be morally protected just 

when they adequately protect the human rights of their constituents and respect the human 

rights of all other individuals. Rather, to be legitimate, the regime of immigration law that a 

state enacts, applies and enforces must aim at giving justice to both members and non-

members. 

While Wellman’s argument is unsuccessful, I want to suggest how my diagnosis of its 

infirmities points the way to a more promising strategy for those sympathetic to the idea that 

in applying and enforcing a regime of immigration law that is enacted according to procedures 

which express the collective choices of its members, a state exercises political power 

legitimately. This strategy is to show that justice in immigration requires that there be some 

connection between a state’s immigration policies and the collective choices of its members 

regarding the flow of non-members into its territory and political membership. In the next 

two sections, I document how Miller and Walzer pursue precisely this strategy: they argue that 

justice in immigration calls on each political community to enact immigration policies which 

facilitate the successful realization of its collectively-chosen national projects and which 
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preserve its distinctiveness as a national or cultural community, according to a collectively -

chosen or otherwise shared conception of that community’s distinctive character.  

 

IV. TERRITORIAL RIGHTS AND NATIONAL SELF-DETERMINATION 

 

Recall that Miller’s defence of the legitimacy of immigration law invokes the idea of the 

territorial rights of a modern state, a constituent element of which is a ‘general right to decide 

who is admitted into [its] territory’ – that is, a legitimacy-right to exercise political power in 

enacting, applying, and enforcing a regime of immigration law. 193 Miller’s arguments justifying 

this element of a state’s territorial rights, then, represent his attempt to defend the legitimacy 

of immigration law. We can discern two distinct sets of arguments that Miller advances to 

justify this element of a state’s territorial rights. I will argue that the first set of arguments fail, 

while the second set depend on the plausibility of Miller’s favoured conception of justice in 

immigration, which in turn depends on the plausibility of his internationalist conception of 

global justice. 

Miller’s first set of arguments attempt to establish the legitimacy of immigration law 

by appeal to the idea that a state’s legitimate exercise of political  power over immigrant 

admissions is partly constitutive of its ‘right of jurisdiction’, or as I will also say, its territorial 

jurisdiction. For Miller, in the international system of territorial states each state exercises 

political rule over a defined territorial jurisdiction, such that ‘a person who stands on any 

particular piece of ground is rightfully subject to the authority of the state whose laws apply 

there, if there is such a state’, and that this authority includes ‘the right to require him to 

leave’. 194 According to this way of conceptualizing the exercise of political authority or 

political power over immigration, it is primarily the authority or power ‘to decide who resides 
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on a particular part of the earth’s surface and who does not’. 195 Miller argues, in addition, that 

a state’s exercise of political power over immigration is a necessary condition for territorial 

jurisdiction to adequately fulfil its distinctive function: according to this argument, ‘a system of 

territorial authority cannot function without some control over who falls within its scope.’ 196 

We can quickly reject the argument which urges that the state’s power to decide who 

can (enter and) remain on the territory is simply a constitutive part of the state’s general 

territorial jurisdiction. What we are interested in is the legitimate exercise of political power; 

while the power to expel persons currently present in the territory may be conceptually 

constitutive of territorial jurisdiction, we cannot therefore assume that this power of expulsion 

is a legitimate exercise of political power. This leaves for our consideration the functional 

argument – the claim that the state’s exercise of political power over entry into its territory is 

necessary for it to discharge the functions that ground its legitimate exercise of political power 

within its territory. 

Clearly, to assess this argument, we must interrogate the prior question of how a 

state’s territorial jurisdiction can be shown to be legitimate, and the functions served by this 

way of organizing the application of political power. Miller suggests that assigning exclusive 

and supreme jurisdiction within a determinate geographical area to one and only one wielder 

of political power is justified because of the great benefits that this way of organizing the 

application of political power makes available by comparison with its alternatives. These 

benefits define the functions whose performance makes a state’s territorial jurisdiction 

legitimate, and include the facilitation of economic activity and the provision of various public 

goods such as environmental protection and public transportation systems. This appeal to the 
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overall benefits made available by adopting one alternative over another might explain why 

Miller calls his account ‘utilitarian in character’.197 

However, as Miller himself notes in an earlier discussion of political legitimacy, a 

plausible account of legitimate political power will reject ‘the utilitarian position that all 

policies that produce a net gain in aggregate welfare are justified’.198 To claim that political 

power is justified merely when it produces aggregate gains in welfare, construing welfare 

widely to include just any kind of interest, fails to take seriously the standing of those subject 

to political power as free persons with deliberative capacities, who can decide for themselves 

what forms of human flourishing to pursue. Miller therefore suggests that a plausible benefits-

based account must restrict its focus to the fulfilment of human needs or ‘vital human interests’, 

according to a conception of human needs or vital interests that is ‘widely shared.’ 199 

Along the lines of his earlier views, we can reformulate Miller’s justification of 

territorial jurisdiction as a restricted benefits-based account: territorial jurisdiction is justified 

because this way of organizing the application of political power makes available the benefit 

of meeting the vital human interests or needs of those over whom political power is exercised. 

This reformulated account is very close to Wellman’s samaritan account of political legitimacy: 

everyone within the geographical area which comprises a state S’s territory is legitimately 

subject to S’s jurisdiction because each person has a natural duty to confer certain vital or 

otherwise morally important benefits to others, and establishing S’s exclusive and supreme 

jurisdiction is the only or the dramatically best way to secure the provision of those benefits.  

Unfortunately, as we have seen, this samaritan account of legitimate polit ical power 

and its jurisdiction is vulnerable to serious objections. We should instead embrace a view of 

political legitimacy which appeals to the (unrestricted) natural duty of justice, rather than a 
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natural duty to confer vital benefits on others. Certainly, the mere conferral of benefits or net 

gains is not sufficient for political legitimacy, but limiting the relevant benefits to basic needs 

or vital interests is too restrictive: the relevant benefits should instead be understood as the 

benefits that justice generally demands that we each assist in providing to others, not simply the 

benefits that justice most urgently demands that we provide to others. Such a general justice-based 

justification of territorial jurisdiction has been developed by Quong, who points out: 

 

Institutions which distribute resources, establish and protect property rights, and 

capture and punish rights violators require, in order to be effective, exclusive 

jurisdiction over a given territory. Justice is very unlikely to be realized when there are 

competing institutions which issue different rules regarding property rights or criminal 

law within the same territory. Justice is most likely to be established if, for any given 

area, there is a single legitimate authority with the power to protect and enforce 

people’s rights and ensure a just distribution of resources or advantages. 200 

 

On this view, the territorial jurisdiction of a state is legitimate when it adequately discharges 

the function which justifies its exclusive jurisdiction over its territory, namely the function of 

maintaining justice among the inhabitants of the territory. 

With this justice-based account of justified or legitimate territorial jurisdiction in hand, 

it might seem that we can establish the legitimacy of states’ exercise of political power over 

immigration by showing that the ability to determine which persons can enter and remain 

within a state’s territory is generally necessary for that state to establish justice within that 

territory. But once we have accepted as our fundamental account of political legitimacy a 

conception based on the natural duty of justice, it is unclear why the legitimacy of a state’s 

regime of immigration law should be exclusively dependent on whether it aims to establish 

justice among those persons within its territory – that is, whether it aims to serve social justice. 
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Indeed, it is natural to think that the legitimacy of a regime of immigration law should (also) 

depend on whether it serves justice in immigration. 

Miller seems to partially recognize this himself when he makes the admission of 

refugees – conceived broadly to include all prospective immigrants whose human rights are 

insecure in the territory of their ordinary residence201 – a condition of the legitimacy of 

immigration law. For Miller, the duty to protect the human rights of all persons in the world is 

a central demand of global justice, and this duty implies the following principle of justice in 

immigration: each state should do its part in a collective effort among all human rights-

respecting states to resettle refugees in their territories. This duty to help resettle refugees 

correlates to their ‘very strong … right to be admitted to a place of safety’. 202 Presumably, it is 

this principle of justice in immigration which explains why the rights of refugees ‘place limits 

on [the] exercise’ of a state’s territorial rights: 203 a state wielding political power over a 

territorial jurisdiction has a duty of justice in immigration to protect human rights by 

admitting refugees to its territory, and the regime of immigration law it enacts must aim to 

serve this justice-given goal as a condition of its legitimacy. 

Moreover, notice that Miller’s conception of the limits on a state’s right to choose its 

immigration policy, which takes the duty to admit refugees to ‘cast a shadow over’, but not to 

‘trump’, a state’s territorial rights illustrates how aiming to serve justice can be a condition of 

legitimacy while leaving conceptual space between the two normative ideas. While a state 

must take its duty to admit refugees seriously if its regime of immigration law is to be 

legitimate, this requires only that it take ‘reasonable steps’ to contribute to the protection of 

human rights by resettling refugees or accepting asylum seekers.204 This leaves each state with 

a range of decisions within which it can legitimately make a collective choice about what exact 

                                                 
201 Miller, National Responsibility , pp. 224-225. 

202 Ibid., p. 227. 

203 Ibid., p. 221. 

204 Ibid. 



89 

refugee resettlement or asylum policy to enact. As Miller puts it, the ‘final judgment’ about 

immigration policy regarding refugees and asylum seekers rests with the members of the 

receiving state; especially in the absence of any formal mechanisms for burden-sharing among 

rights-respecting states, each state may legitimately determine the point at which ‘they have … 

done their fair share of refugee resettlement.’205 

Miller’s discussion of the constraints that the duty to admit refugees places on the 

legitimate range of choice that states have in enacting immigration law seems, then, to 

resonate with the account of the legitimacy of immigration law I have been arguing for: a 

state’s regime of immigration law is legitimate when its constituent laws and policies aim to 

serve the demands of justice in immigration. Miller’s first set of arguments, which claim either 

that the legitimate exercise of political power over immigration is constitutive of a state’s 

territorial jurisdiction, or that a regime of immigration law is legitimate just when it aims to 

serve social justice, are inadequate. Miller’s second set of arguments is more promising: these 

arguments attempt to establish the legitimacy of immigration law precisely by showing how 

justice in immigration requires that there be some connection between the collective choices 

that the members of a state make and the immigration policy of that state.  

Recall that Miller’s account of the legitimacy of immigration law is embedded in a 

broader account of the territorial rights of states. These territorial rights, Miller stresses, are 

held by peoples or nations, though a particular nation’s territorial rights are typically exercised by 

the state or government which is its representative and instrument. 206 Presumably, then, a state 

can only legitimately exercise ‘the right to control borders’ – as one element of its territorial 

rights – when it is acting as the representative or instrument of the nation which occupies its 

territory. However, as we have seen, if political power is to be legitimate, it must aim to serve 

justice. We should therefore reformulate Miller’s claim as follows: a state legitimately exercises 
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political power over immigration only when it acts to advance the just aims and purposes of 

the nation which occupies its territory. 

This raises the question of what the just purposes of a national community might be, 

and leads us to consult Miller’s conception of justice in immigration. As I understand it, this 

conception claims that a state’s immigration laws are just when (i) they take seriously the duty 

to resettle refugees and (ii) they are linked to the ‘general goals’ and collective projects of the 

national community the state represents, provided these collective projects and goals ‘reflect 

existing national values’ and are selected ‘through a continuing process of democratic debate’ 

or at least some other kind of genuinely national or collective decision-making.207 We might 

say that for Miller, a state’s immigration laws and policies are just when they facilitate the 

national self-determination of the nation it represents. This ideal of national self-determination has 

two elements: (a) the reproduction and preservation of a distinctive national identity and 

culture; and (b) the ability of the members of a nation to collectively and exclusively settle 

matters that are important to them.208 

Miller points to three ways in which immigration law can facilitate national self-

determination. Firstly, reproducing or preserving the national identity and culture may require 

controlling the level of population density because, for example, historic buildings and 

landscapes which have special significance for the national identity and culture are often 

affected for better or worse by the level of population density. 209 Secondly, the success of 

collectively-chosen national goals – such as various economic, social and environmental 

policies – will often depend on not only the level of population density but also the age and 

skill profile of the (working) population. Thirdly, because the composition of the body of 

citizens changes when new members are added through immigration, if current members are 
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unable to collectively choose which persons are added as new members through immigration, 

they will suffer ‘a significant loss of control’ which undermines their self-determination.210 

This last claim requires some clarification. The rough idea is that admitted immigrants 

will have an equal say in the processes by which public policy is enacted and collective goals 

are chosen, and that these immigrants may not share the values already held by current 

members of the nation. We should, however, distinguish between two readings of this 

argument, one implausible and the other more promising. The implausible reading holds that 

the loss of control takes place just when current members are unable to control or influence 

future choices of collective goals and to influence which shared values will be held by 

members of the nation in the future. It is an unattractive construal of national self-

determination which deems national self-determination to have failed simply when a nation’s 

collective goals and shared values are discontinuous with the national goals and shared values 

of previous generations. To see this, consider that new members can be added to the body of 

citizens not only through immigration but also by the birth of new generations. We can think 

of these new or as yet unborn generations as, in Samuel Scheffler’s phrase, ‘immigrants from 

the future.’211 It is natural, and indeed desirable, that such generational change is accompanied 

by changes in the national culture, in the nation’s shared values, and in the national projects 

that are collectively chosen and pursued. For national self-determination to be ‘a reasonable or 

even a coherent’ ideal, it cannot be understood to involve resistance to change over time. 212 

A more plausible construal of Miller’s point will restrict the argument to (current and 

potential) members of a nation who are contemporaries. When new members who have been 

added through immigration within the lifetime of existing members – or, in the case of addition 

through birth, new members who live in overlapping generations – hold very different values 
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from existing members, the previous coherence of the national culture is fragmented. In this 

case, national self-determination is not undermined because of a loss of collective control 

over future policy choices; what we have is not an obstacle to the collective autonomy of a 

group of co-nationals, understood as the process of ‘shaping the world in association with 

others with whom they identify.’213 Rather, national self-determination is undermined because 

within the territory in question, and at a given point of time, we no longer have a single group 

who all identify with each other and share a common set of values. The worry then is that the 

conditions for the constitution of the relevant kind of collective ‘self’ can be undermined by 

certain kinds of immigration. 

Notice that Miller’s conception of justice in immigration rests on a distinctive 

conception of global justice which is both internationalist and nationalist. It is internationalist in 

rejecting globalist liberalism and holding that the principles of social justice – that is, 

principles which apply among co-nationals – differ fundamentally from the principles of 

justice which apply across states: while there is a universal duty to respect and protect human 

rights, co-nationals owe each other special duties to meet each other’s needs and vital 

interests. It is nationalist in grounding the special duties of social justice in the moral 

significance of shared nationality and in taking one of the special duties of social justice to be 

that of meeting co-nationals’ vital interests in achieving collective – that is, national – self-

determination. 

It is important to note how the special duties of justice co-nationals owe each other 

play an indispensable role in Miller’s conception of justice in immigration: without invoking 

these special duties, it is always possible that the interests of prospective immigrants in being 

admitted will outweigh the interests of current citizens in self-determination. Only if we 

recognize these special duties can we show that, as Miller puts it, ‘the claims of would-be 
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immigrants … do not have to be counted in the same way as the interests of those who are 

already citizens’.214 

While Miller’s second set of arguments are more promising as an account of the 

legitimacy of immigration law than his first set of arguments or indeed than Wellman’s 

arguments, they unavoidably depend on the plausibility of his conception of justice in 

immigration and by extension of his conception of global justice. This makes Miller’s 

argument vulnerable to more general doubts about his distinctive conception of global justice. 

In particular, the central role that nationality plays in his conception of justice leaves it open to 

the following challenges: firstly, we could deny that a national community has any claim or 

right in justice to conscript unwilling persons to the cause of preserving its distinctive identity 

and culture, or to promote its national projects and goals, and that indeed, any such 

conscription would be deeply unjust; secondly, we could deny that special obligations between 

co-nationals are matters of justice capable of generating political obligations, rather than 

obligations that are, from the political point of view, freely assumed. 215 

At this point in the argument, I want to stress how far our discussion has come from 

the right-versus-right paradigm of the rights-based approach. Miller’s disagreement with 

Carens and Cole about the political theory of immigration is not helpfully understood in terms 

of a clash between defenders of two competing rights. Rather, their disagreement can 

ultimately be traced to their fundamentally divergent views about global justice: Miller, on the 

one hand, endorses an internationalist conception of global justice which assigns a central role 

to national self-determination and co-national partiality, while Carens and Cole endorse a 

globalist conception of global justice which denies or substantially limits the moral 

significance of nationality. 
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V. IMMIGRATION LAW AND COMMUNAL SELF-DETERMINATION 

 

An examination of Walzer’s defence of the legitimacy of immigration law will similarly show 

that his disagreement with theorists like Carens and Cole can be traced to deep disagreements 

about global justice. Indeed, Walzer’s account shares many affinities with Miller’s. As I will 

understand them, they both see the legitimacy of immigration law as dependent on its ability 

to serve justice in immigration, with an immigration policy understood to be just when (a) it 

facilitates national or communal self-determination; and (b) it helps to protect the human 

rights of refugees. These points of agreement between Miller and Walzer reflect their 

agreement about questions of global justice: both endorse conceptions of global justice that 

are both nationalist and internationalist. 

Admittedly, Walzer offers a relatively slender argument for his claim that ‘something 

like the sovereign state must … claim the authority to make its own admissions policy’: his 

explicit defence of the state’s ‘right to choose an admissions policy’216 simply insists that 

culturally distinctive and specially cohesive communities could not exist without giving 

territorial states such a right. Thus, he observes that the ‘distinctiveness of cultures and groups 

depends upon closure’, and argues that ‘if this distinctiveness is a value’, then territorial states 

enclosing culturally distinctive groups may legitimately exercise political power to control 

entry into their territories.217 Elsewhere, he claims that ‘communities of character’, with 

members who have ‘some special commitment to one another and some special sense of their 

common life’, must be represented by a territorial state which is able to enact and enforce its 
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own immigration policies and laws. Walzer fears that without this institutional protection, 

such communities of character could not stably endure. 218 

Taken on its own, this argument is unconvincing. As we have seen, to show that 

territorial states legitimately exercise political power in enacting, applying and enforcing a 

regime of immigration law is to show that the addressees of immigration law have duties to 

comply with its requirements, and that states can permissibly use coercion to enforce their 

compliance. Any defence of the legitimacy of immigration law must therefore explain how 

prospective immigrants and other addressees of immigration law could be under such duties 

of compliance and how they could lose their usual immunity against justified coercion. An 

appeal to the importance of maintaining a plurality of distinctive cultures and communities 

across the world, as a valuable end in itself, does not seem sufficient to ground political 

legitimacy. A general conception of political legitimacy which allows for duties of compliance 

to be imposed and licenses coercion to enforce compliance simply when the law serves some 

valuable outcome is too weak: it fails to adequately accommodate the respect that is due to 

those subject to law as persons who can rely on their own deliberative capacities to set ends 

for themselves based on their judgments about what is valuable. 

My suggestion is therefore that we should understand Walzer to claim not simply that 

the preservation of distinctive cultural communities is valuable, but that it is a central 

requirement of justice. It is because a regime of immigration law unilaterally enacted and 

enforced by a particular state serves (this specific requirement of) justice in immigration that it 

is legitimate. Although in his discussion of immigration he does not explicitly invoke the 

natural duty of justice view of political legitimacy, when we inspect Walzer’s writings 

discussing political legitimacy more generally, we find that he defends the legitimacy of 

territorial states by appealing to their importance for discharging the demands of justice . 
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Consider that in discussing the ‘moral standing’ – that is, the political legitimacy, of 

states, Walzer writes: 

 

The rights of states rest on the consent of their members. But this is consent of a 

special sort. State rights are not constituted through a series of transfers from 

individual men and women… Over a long period of time, shared experiences and 

cooperative activity of many different kinds shape a common life. “Contract” is a 

metaphor for a process of association and mutuality, the ongoing character of which 

the state claims to protect against external encroachment. The protection extends not 

only to the lives and liberties of individuals but also to their shared life and liberty, the 

independent community they have made... The moral standing of any particular state 

depends upon the reality of the common life it protects and the extent to which the 

sacrifices required by that protection are willingly accepted and thought worthwhile. If 

no common life exists, or if the state doesn’t defend the common life that does exist, 

its own defense may have no moral justification.219 

 

Although he uses the voluntaristic language of social contract or consent theory, it is clear that 

the conception of political legitimacy Walzer defends here is not voluntaristic. Rather, a state’s 

legitimacy is taken to depend on its fulfilment of two functions: firstly, protecting the 

common life of the national or ‘historic community’220 that (mostly) lives within the territory 

of the state in question; and secondly, protecting the human rights – the ‘lives and liberties’ – 

of those who reside within the state’s territory.  These dual protective functions are not simply 

valuable projects, but are requirements of political justice; indeed, for Walzer, they constitute the 

most basic and universal requirements of justice. 

Here it is important to note that although Walzer at times seem to endorse simple 

relativism about justice – he writes, for example, that ‘[a]ll distributions are just or unjust 
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relative to the social meanings of the goods at stake’ 221 – he is best understood to embrace 

what he calls reiterative universalism about justice.222 This account of (global) justice takes justice 

to be ‘a social invention, variously made’,223 and therefore expects global diversity of views 

about justice, but nevertheless recognizes two universal principles. 

The first universal principle calls for respect for persons precisely as ‘moral makers’ – 

‘creative men and women’ who invent and create different ways of communal life, with 

distinctive cultures and moral codes.224 It is a principle of respect for ‘the rights of … men and 

women to live as members of a historic community and to express their inherited culture 

through political forms worked out among themselves’. 225 We might call this a principle of 

respect for communal self-determination. This focus on the self-determination of culturally and 

historically distinct communities makes Walzer’s conception of global justice nationalist. 

Complementing this first universal principle is a second requiring that the basic needs of all 

individuals be met and their human rights protected. Walzer does not offer a specific list of the 

human rights he believes are covered by this second universal principle, but it seems to cover 

only a moral minimum of protections against genocide, torture, ethnic cleansing, slavery, 

famine, and pandemic disease.226 

These two universal principles of Walzer’s reiterative universalism correspond to the 

two functions that any particular state must discharge if it is to have ‘moral standing’. 

Moreover, Walzer argues that the territorial jurisdiction of states in general can be justified by 

showing that territorial jurisdiction is normally required to adequately discharge these 

functions. Firstly, communal self-determination cannot be achieved if the state which 
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represents a particular community lacks territorial jurisdiction. On many matters over which a 

community might exercise self-determination jurisdiction over a continuous geographical area 

seems necessary for effective political action, and hence, as Walzer puts it, ‘to give up the 

[territorial] state is to give up any effective self-determination.’227 Secondly, states must control 

territory if they are to protect the human rights of their members. Partly, this reflects the 

importance of land as a resource – land provides ‘living space’ and is more generally ‘a 

resource for the destitute and the hungry.’228 But territorial states do not simply control land as 

a resource; their territorial jurisdiction allows them to enact and enforce a human rights-

respecting system of law throughout their territories. In this sense, territory is a ‘protected living 

space.’229 

I suggest that we understand Walzer’s account of the legitimacy of immigration law as 

having much the same structure as his account of the legitimacy of the territorial state: a 

regime of immigration law is legitimate if it aims to serve certain basic and universal 

requirements of justice in immigration, while the general practice of states applying and 

enforcing regimes of immigration law enacted by procedures sensitive to internal choices 

alone is legitimate when we consider that this form of political organization is necessary for, 

or best promotes, the achievement of the basic requirements of justice in immigration.  

Notice that this account of the legitimacy of immigration law is incomplete without at 

least some broad specification of what justice in immigration might require. Walzer outlines 

two basic constraints which he believes justice imposes on the choices that members of a 

national or political community make about immigration policy. This ‘double control’ 

requires, firstly, that the chosen policy reflect, or at least be consistent with, ‘the meaning of 

membership to the current members’, and secondly, that the policy be consistent with ‘the 
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principle of mutual aid’, which requires in the case of immigration policy that refugees be 

granted asylum when the cost to communal self-determination is not too high.230 Presumably, 

the general legitimacy of regimes of immigration law that are unilaterally enacted, applied and 

enforced by separate states can then be defended by observing that the two principles of 

justice in immigration – or at least the first principle – are most likely to be respected when 

the state, which represents the historic community within its territory, exercises unilateral 

choice over its immigration policy. 

Notice also that the two principles of justice in immigration that Walzer defends rest 

on the two universal principles of his conception of global justice, namely respect for 

communal self-determination and protection for human rights. The requirement that a state’s 

immigration policies should reflect the understanding of communal membership shared by its 

existing members is intended to press immigration law and policy into the service  of 

communal self-determination; on this view, ‘[t]he restraint of entry serves to defend the liberty 

and welfare, the politics and culture of a group of people committed to one another and to 

their common life.’231 The requirement that immigration policies give reasonable consideration 

to the claims of refugees for asylum and resettlement reflects the more general duty of states 

to ensure that the human rights of all persons are protected by ensuring that each person has 

access to a ‘place where a reasonably secure life is possible’.232 While Walzer prefers to 

formulate this principle in terms of basic needs – he calls on states to honour the claims of 

‘necessitous strangers’233 who are ‘destitute and hungry, persecuted and stateless’ 234 – refugees 

are presumably ‘necessitous’ in the sense required to trigger the principle precisely because 
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their human rights, as identified by Walzer’s minimal list, are under threat in their normal 

place of residence. 

Moreover, as we saw with Miller’s account, Walzer can only establish the justice of 

policies which protect communal self-determination, even when they might set back the 

important interests of prospective immigrants in improving their economic prospects or in 

accessing opportunities otherwise unavailable to them, by appealing to some idea of special 

obligations among co-members of a historic or national community. This ‘moral 

specialization’ which permits and indeed requires each of us to have ‘special concern’ for our 

‘fellow citizens’ – while acknowledging that members of other communities are equally 

permitted and required to have special concern for their fellow citizens – is also an avowed 

element in Walzer’s reiterative universalism. 235 We might say that his insistence on special 

duties of justice among persons who share membership in a sub-global political community 

makes Walzer’s account of global justice internationalist. 

It seems, then, that Walzer’s defence of the legitimacy of immigration law relies on the 

plausibility of his conception of justice in immigration and of his nationalist and 

internationalist conception of global justice more broadly. In this way, his account is 

vulnerable to two kinds of critical attack: firstly, he must defend his view against those who 

are sceptical that justice requires us to protect the self-determination of ‘communities of 

character’; secondly, he must defend his view against those who deny that co-nationals or co-

citizens owe each other special duties of justice. As with Miller’s account, we can best 

understand and assess Walzer’s arguments about immigration by investigating the important 

points at which his arguments rely on his distinctive claims about global justice. Moreover, 

Walzer’s disagreements with Carens and Cole are not best understood as disagreements about 

which of two competing rights should prevail, but as symptoms of a deeper disagreement 
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between a proponent of a nationalist and internationalist conception of global justice, and 

advocates of a globalist liberal conception of global justice. 

 

VI. CONCLUSION 

 

I have argued that the rights-based approach leads us astray in various ways. It blinds us to an 

important distinction between the legitimacy of immigration law and the justice of particular 

immigration policies. It misleads us by encouraging the thought that the legitimacy of 

immigration law can be defended by appeal to the rights familiar from the context of social 

justice, neglecting the significant difference between associational freedom and the exercise of 

state power. It obscures the fundamental basis of the disagreement between theorists like 

Miller, Wellman and Walzer, on the one hand, and Carens and Cole, on the other.  For all 

these reasons, we should abandon the rights-based approach to the political theory of 

immigration. 

Over the next three chapters, I will offer a novel political theory of immigration by 

following a different approach. I will distinguish the tasks of developing a conception of 

justice in immigration, on the one hand, and an account of the legitimacy of immigration law, 

on the other. In approaching the first task, I will begin by elaborating a distinctive conception 

of global justice which I call cooperation-based internationalism. I will then ask what 

principles of justice in immigration we can draw from that background conception of global 

justice. With this conception of justice in immigration in hand, I go on to ask how we might 

vindicate the legitimacy of immigration law. 
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CHAPTER THREE 

Global Justice and Cooperation-based Internationalism 

 

I. JUSTICE IN IMMIGRATION: A GLOBAL JUSTICE-BASED APPROACH 

 

In previous chapters, I argued that the rights-based approach to the political theory of 

immigration tends to obscure the true bases of disagreement between proponents of different 

views. If we are to make progress, we should avoid approaching our subject in terms of a 

conflict between an individual’s right to free migration and a state’s right to choose its own 

immigration policy. Instead, I suggested that we should first be careful to distinguish between 

a debate about justice in immigration and a separate debate about the legitimacy of 

immigration law when it is enacted by the internal political choices of a territorial state . I 

further suggested that disagreements about justice in immigration can be traced to deeper 

disagreements about what justice requires beyond state borders. We should therefore adopt a 

global justice-based approach to justice in immigration, developing a conception of justice in 

immigration by considering the implications of our background conception of global justice. 

Over the next two chapters, I will identify the most plausible conception of global 

justice, and proceed to elaborate principles of justice in immigration against the background 

of that conception. In this chapter, I will develop an internationalist conception of global 

justice, and defend it against its globalist liberal rivals, both non-relational and relational. I proceed 

to distinguish between my cooperation-based conception of internationalism and other 

prominent internationalist views, which account for what Mathias Risse calls the ‘normative 

peculiarity of the state’236 in terms of its exercise of coercive political power or in terms of the 

importance of national identity. My core argument will be that citizens sharing membership in a 
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state owe each other special duties of social justice in virtue of their joint participation in a 

system of cooperation which provides the social conditions under which they can develop and 

exercise their capacity for rational autonomy. I go on to argue that we can articulate principles 

for the international order which supplement, but do not abolish and displace, the principles 

of social justice that apply among members of a state. In this way, we can formulate an 

internationalist conception of global justice that appropriately recognizes the normative 

distinctiveness of shared membership in a state while drawing on insights from both non-

relational and relational globalists. 

 

II.  GLOBALISM AND INTERNATIONALISM 

 

I begin my argument by characterizing the fundamental distinction between globalism and 

internationalism about justice, elaborating the content of a globalist liberal conception of global 

justice, and distinguishing between relational and non-relational versions of the globalist 

liberal conception. Although I believe that the distinctions I draw between globalist and 

internationalist conceptions, and between relational and non-relational globalist conceptions, 

are already widely relied on or assumed by different participants in the current theoretical 

debate on global justice, it is worth spending time on clarifying these distinctions partly 

because the terminology I am using may be unfamiliar, and partly because many interventions 

in the global justice debate have, in my view, failed to identify the most fundamental and 

salient divisions between different views. In anticipation of impatience from my readers, I can 

only plead, with Derek Parfit, that ‘[t]axonomy, though unexciting, needs to be done.’ 237 

 In identifying the central divide as that between globalist and internationalist 

conceptions of global justice, I broadly follow Andrea Sangiovanni, who writes: 
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According to globalists, equality as a demand of justice has global scope. Internationalists, 

by contrast, believe that equality as a demand of justice applies only among members 

of a state. This does not commit the internationalist to skepticism regarding the 

existence of other principles of distributive justice at the global level. 238 

 

Sangiovanni draws this distinction within a discussion of distributive or ‘socioeconomic’ justice. 

To the extent that he takes the disagreement between globalist and internationalist 

conceptions to hang on their differing commitments about the scope of egalitarian principles 

regulating the distribution of economic goods, his distinction is too narrow for our 

purposes.239 Our subject extends beyond socioeconomic justice to cover political justice more 

broadly. 

Notice that distributive equality as a demand of justice, understood broadly to include 

demands to constrain or mitigate as well as to eliminate economic inequality,240 is a principle 

familiar from certain conceptions of social justice – a paradigm example in contemporary 

political philosophy would be the difference principle as a requirement of Rawls’s egalitarian 

liberal conception of justice as fairness.241 But principles regulating distributive shares do not, 

of course, exhaust the concerns of social justice: other important principles familiar from 

liberal conceptions of social justice include principles requiring equal civil and political rights 

and liberties, and principles requiring freedom of occupation and equality of opportunity in 

some form – again, Rawls’s principles requiring equal basic liberties and fair equality of 

opportunity are familiar examples.242 Sangiovanni’s focus on equality as a demand of justice is 
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also overly narrow for our purposes, since some conceptions of social justice do not recognize 

distributive equality as a requirement, arguing instead for the meeting of basic needs or of 

some other non-comparative threshold as the principle regulating just patterns of 

distribution.243 

I propose that we draw the distinction more broadly: internationalists affirm, while 

globalists deny, that distinctive principles of social justice properly apply only among those 

who share membership in a state. Moreover, for internationalists, these principles of social 

justice are fundamental – that is, not derivative principles which are significant only because 

they facilitate the realization of more fundamental global principles. Note that in accepting 

that the state is normatively peculiar in this way, internationalists need not deny that besides 

the principles of social justice there are other principles of justice that apply among 

populations beyond the borders of a state – among all persons in the world, for example, or 

among participating members in various practices of international cooperation. Hence, the 

claim that outside of the state we are – beyond ‘a human rights/humanitarian floor’ – in a 

‘justice-free zone’ is not a distinctive feature of internationalism as I shall understand it. 244 

Indeed, internationalists need not even insist that principles of justice within the state 

are more egalitarian than global principles of justice. There is no reason why internationalists 

could not accept, for example, Aaron James’s principle of International Relative Gains, which 

requires that the gains of international trade are equally distributed among trading countries, 
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unless unequal gains flow to poor countries. 245 Internationalists need only claim that the 

principles of social justice are not derived from any such global principles, but rather are sui 

generis principles which regulate, and are responsive to, a distinctive moral subject – namely 

the social and political form that the modern state constitutes.246 

Globalists, by contrast, hold that while principles of social justice are often thought to 

apply among the members of an independent political society,  this is a mistake; properly 

conceived, they apply among all persons in the world.247 As one prominent globalist puts the 

point, ‘the intuitive idea’ behind globalism is that ‘it is wrong to limit the application of … 

principles of social justice to the nation-state; instead, these principles ought to apply 

globally.’248 Another influential globalist theorist urges that the principles of justice ‘standardly 

employed in the domestic realm’ should be understood as principles with global scope. 249 It 

seems then that David Miller’s characterization of the core globalist contention as the claim 

that ‘theories first developed to explain what social justice means within state boundaries can 

be stretched to apply at global level’ is apt.250 

With this understanding of the basic distinction between internationalism and 

globalism in hand, we can focus our attention on the kind of globalist view that has been most 
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widely defended and which will be of central concern in this chapter. Globalist egalitarian liberals 

(or, as I will also say, globalist liberals) believe that familiar liberal egalitarian principles of social 

justice are properly understood to have global scope, applying among all persons in the world. 

Although many different accounts of globalist liberal justice have been articulated, I will 

specify three principles which together represent what I believe to be a paradigmatic globalist 

liberal conception: (1) equal global civil and political rights; (2) global equality of opportunity; 

and (3) global distributive egalitarianism. These three principles are of course most closely 

reflected in the views of specifically those globalists who broadly follow Rawls’s conception of 

(social) justice and have developed theories which ‘abandon Rawls’s emphasis on domestic 

institutions in favor of globalizing his entire conception of justice’, 251 but they can be endorsed 

in some form by many other globalist liberals who affirm other egalitarian liberal conceptions. 

In order to gain a firmer grasp of the globalist liberal view, it will be helpful to consider each 

principle more closely. 

Kok-Chor Tan offers a formulation of the first principle when he declares that 

‘individuals are entitled to an equal range of civil and political rights regardless of where they 

happen to live’.252 Note that the characteristically globalist claim here is not that all human 

persons are in some sense entitled to the same basic set of civil and political rights – that claim 

can be endorsed by internationalists – but that the duties to protect the rights in the global 

scheme are owed by all persons to all other persons, rather than reciprocally owed among 

members of a particular state. As Cécile Fabre has stressed, claims about rights and claims 

about which agents have duties to protect them are importantly distinct:  
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Universalism of rights does not entail universalism of the correlative duties: the claim 

that all individuals wherever they are have [basic liberal] rights is compatible with both 

the view that those rights are held against fellow community members only, and the 

view that they are held against distant strangers as well. It is the latter which is at the 

heart of the debate between [globalists] and their critics. 253 

 

Although Tan focuses on what individuals are entitled to – what, following Charles Beitz, we 

might call the ‘demand side’ of rights – the distinctive claim expressed in the first principle 

concerns the ‘supply side’ of rights.254 

It is also important to note that the relevant range of civil and political rights 

comprises the full list of basic rights and liberties of citizenship familiar from constitutional 

democratic regimes, not only a more minimal set of basic human rights.255 As Simon Caney 

puts it, the first globalist liberal principle ‘ascribes to all persons the conventional set of rights 

that liberal democratic theory affirms’, including ‘the rights to freedom of belief, association, 

and speech; the right to vote; the right to a fair trial’ 256 – and, we might add, the right to 

international freedom of movement. 

 Consider now the second principle of global equality of opportunity. This principle 

can understood in two ways. On the formal interpretation, it requires that ‘jobs, promotions, 

and scarce educational and training places’257 should be equally open to all persons in the world 

in the sense that every person in the world should have roughly equal prospects of 
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successfully attaining equivalent jobs,258 relative only to their actual level of job-related skill and 

willingness to exercise those skills and without reference to factors irrelevant to job 

performance. For the vast majority of jobs, irrelevant factors will include country of birth, 

residence and citizenship. Hence, satisfying the formal version would require at least the 

elimination of immigration restrictions: ‘unlimited rights of migration coupled with 

unrestricted admission to citizenship’.259 

On a more demanding interpretation – a globalized form of what Rawls calls fair 

equality of opportunity – it requires that every person in the world should have roughly equal 

prospects of successfully attaining jobs, relative only to their potential level of job-related skill 

and willingness to develop and exercise those skills.  This interpretation is more demanding 

since it requires not only that the best-qualified candidates be selected for scarce jobs and 

educational places in competitions from which no one is excluded, but also that each person 

has an equal chance of gaining the required qualifications through prior training and 

education.260 Satisfying fair global equality of opportunity would require, in addition to the 

abolition of immigration restrictions, not only the vast improvement of general infrastructure 

and educational opportunities in developing countries, but the equalization of educational 

provision and general infrastructure across the globe. 261 

A formulation of the third principle is provided by Pablo Gilabert when he insists that 

we should ‘pursue social arrangements in which everyone [in the world] has equal access to 

certain important advantages’.262 I will be construing this principle of global distributive 
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261 See Darrel Moellendorf, Cosmopolitan Justice (Boulder, CO: Westview Press, 2002), p. 79. 

262 Pablo Gilabert, From Global Poverty to Global Equality: A Philosophical Exploration  (Oxford: Oxford University 

Press, 2012), p. 165. 
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egalitarianism broadly. A principle of this type need not require strictly equal access to 

advantage or indeed equal shares of any metric; any principle qualifies as egalitarian in the 

sense relevant here which expresses the thought that ‘social life is unjust if it sustains too 

much inequality in the material conditions of people’s lives.’ 263 Clearly, a global difference 

principle is a form of global distributive egalitarianism, 264 but so is Caney’s affirmation of 

priority for the material claims of the globally worse off is an example of global distributive 

egalitarianism,265 as long as the latter claim is understood to require more than the alleviation 

of global poverty or the establishment of minimally just institutions in developing states.  

It is crucial to appreciate that global egalitarianism does not simply make the ‘positive 

claim that there should be [egalitarian] principles of distributive justice with global scope’ 266 – 

as we have seen, that claim can be affirmed by internationalists. Although it is common to 

claim that globalist liberalism ‘extends to the world the criteria of distributive justice that apply 

within a single society’,267 we must be clear that the relevant form of extension does not 

merely involve supplementing familiar state-level principles of distributive justice with global 

principles. 

There are broadly two forms of the third principle. In what we might call, following 

Caney, ‘ambitious’ global egalitarianism, sub-global distributive principles apply only to the 

extent that they promote the realization of global-egalitarian principles. Pogge provides an 

example of this view when he insists that any ‘moral rules that hold for some people and not 

for others’ will only be valid if they are ‘generated pursuant to fundamental principles that 

hold for all’.268 Such views are ambitious in that they not only affirm that there are principles 

of distributive justice with global scope, but also deny that there are any (non-derivative) 
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distributive principles which apply only among compatriots. 269 A more ‘moderate’ global 

egalitarianism might accept some fundamental principles of distributive justice with sub-global 

scope, but to be distinguished from internationalism about distributive justice,  ‘moderate’ 

versions of global egalitarianism must still insist that global distributive principles have priority 

over, and hence must constrain, sub-global principles. For example, Beitz claims that any 

‘principles of domestic “justice” will be genuine principles of justice only if they are consistent 

with principles of justice for the entire global scheme’. 270 

 

III. GLOBALIST LIBERALISM: RELATIONAL AND NON-RELATIONAL 

 

We have now seen that globalist liberals believe the egalitarian liberal principles requiring 

equal civil and political rights, equal opportunities, and distributive equality should properly be 

understood as fundamental principles of global justice, applying among all  persons in the 

world, rather than as fundamental principles of social justice, applying among persons who 

share membership in a state or domestic society. Globalist liberalism therefore names a view 

about the scope of egalitarian liberal principles of justice – that is, a view about the relevant 

population among whom the principle applies. Among those who accept that egalitarian 

liberal justice fundamentally has global scope, however, disagreements arise about the grounds 

of the principles of global justice – that is, the reasons why this particular set of (in this case, 

egalitarian liberal) principles apply among this particular (in this case, global) population. As 

Risse puts it, the grounds of a principle are ‘those considerations or conditions based on 

which individuals are in the scope of principles.’271 
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We can, I suggest, distinguish between non-relational and relational views about the 

grounds of globalist liberalism. I draw here on a distinction articulated by Risse, who writes: 

 

Relationists and nonrelationists disagree about the grounds of justice. “Relationists” 

think principles of justice hold only among persons who stand in some essentially 

practice-mediated relation. “Nonrelationists” think all principles of justice apply 

among all human beings regardless of what relations they share.272 

 

I propose to modify Risse’s distinction in two ways. Firstly, while Risse makes reference to 

‘essentially practice-mediated’ relations, I will refer more broadly to social or political relations. 

Two people do not stand in a social or political relation – or, we might prefer to say, a 

relationship – simply when they satisfy some two-place predicate. A social or political relation 

involves a ‘social tie’ or ‘socially salient’ connection of some kind, 273 such as shared 

participation in a social or political practice, shared histories of encounter, or personal 

histories and situations common to particular people.274 

Note that although some writers speak of common humanity as a relation or 

relationship of some kind, and while it is surely true that all human persons share a common 

situation in virtue of their shared experience of living a distinctively human life and their 

                                                 
272 Ibid., p. 7. For a similar distinction, see Sangiovanni, ‘Global Justice, Reciprocity, and the State’, pp. 5-6 and 
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274 See Niko Kolodny, ‘Love as Valuing a Relationship’, Philosophical Review 112 (2003), pp. 147-148; Niko 
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‘sharing of a single world’,275 common humanity does not count as a social or political relation 

in the relevant sense. The personal situation shared by people in virtue of their common 

humanity is evidently not a situation common to particular persons, but rather is shared 

between all people. Social and political relations, as I shall understand them, are by contrast 

special relationships between particular persons. 

Secondly, I will avoid formulating the distinction as one between ‘nonrelationists’ who 

believe all principles of justice are grounded in features of human persons as such, and 

‘relationists’ who believe all principles are grounded in the social or political relations in which 

the persons among whom they apply stand. Risse’s way of drawing the distinction is too 

restrictive. We can readily articulate a conception of global justice which holds that some 

principles are grounded in the relations in which people stand, while other principles are 

grounded in non-relational features of persons – in fact, Risse himself seeks to show how ‘a 

view combining relational and nonrelational grounds is promising’, and I will myself argue for 

principles with non-relational grounds later in this chapter.276 

Nevertheless, for the purposes of our present discussion of globalist liberalism, I 

suggest that we can helpfully distinguish between two broad views about the grounds of its 

three distinctive principles. According to relational globalist liberalism, the principles of equal 

global civil and political rights, global equality of opportunity, and global distributive 

egalitarianism are grounded in the social or political relations in which all persons in the world 

now stand; only when such social or political relations with global reach obtain do egalitarian 

liberal principles apply globally. Relational globalist liberals point in particular to those 

relations that have accompanied the phenomenon of globalization, which has led to a world 

                                                 
275 David Miller, On Nationality (Oxford: Clarendon Press, 1995), p. 53. See also Scheffler, ‘Relationships and 
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with very significant levels of institutional interconnection and economic interdependence 

across borders, in contrast to the world comprising many relatively closed societies and 

economies of the past. 

For example, Beitz stresses that, in the current state of the world, ‘national boundaries 

cannot be regarded as the outer limits of social cooperation’: the growth of intense 

‘international economic interdependence’, involving a ‘complex and substantial pattern of 

social interaction’ across borders which systematically produces a range of benefits and 

burdens that would not exist but for this international interaction and interdependence, means 

that the world economy now constitutes a global scheme of social cooperation. 277 Moreover, 

because the benefits and burdens produced by this global scheme of cooperation are not 

trivial, and because participation in the global scheme is effectively non-voluntary, the 

‘structure of economic and political institutions’ which together constitute the ‘constitutional 

structure of the world economy’ have inescapable and ‘pervasive effects’ on the welfare of all 

persons in the world.278 

The claim that the world now displays such ‘extensive global interdependence’279 that 

there is effectively a constitution for the world economy or global institutional order which 

exerts profound and inescapable effect on the prospects for well-being of (almost) all persons 

in the world is echoed by two other prominent relational globalist liberals, Pogge and Tan. 

Pogge speaks of a ‘global basic structure’ which produces ‘institutional inequalities that are 

inescapable and present from birth’;280 these inequalities moreover are not trivial but rather 

‘profoundly shape’ the lives of ‘the vast majority of human beings’ in the world. 281 Tan 

likewise insists that partly as a result of globalization, which has made all persons in the world 
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much more ‘vulnerable to each other’s economic decisions and activities irrespective of 

borders’, there is now a ‘global basic structure’ comprised of ‘global institutions and 

practices’.282 This ‘global institutional order’ – including ‘global norms’, international 

‘economic practice’, and ‘international laws and principles’ – generates advantages and 

disadvantages which ‘affect the interests of persons pervasively and profoundly by shaping 

their life prospects among various dimensions’.283 

For all these relational globalist liberals, then, globalization has so transformed the 

global scene, and so diminished the special moral significance of shared membership in a  

state, that it is no longer appropriate to apply egalitarian liberal principles within states. Their 

argument is that since principles of justice regulate institutional arrangements which have 

inescapable and profound effects on the well-being or life prospects of those who live under 

them, given the existence of a global institutional order with important effects on the well-

being and life prospects of all persons globally, principles of justice must have global scope. 

Moreover, if the current global institutional order mirrors, in every morally relevant way, the 

kind of institutional arrangements formerly found in domestic societies, then it is the familiar 

egalitarian liberal principles of justice that should be globalized. 

The relational globalist position can therefore be distinguished by its principal 

objection to internationalism: for relational globalists, internationalists affirm a conception of 

justice that is now obsolete, given the empirical realities of a world transformed by globalization. 

By contrast, non-relational globalist liberals maintain that the application of egalitarian liberal 

principles to some sub-global population is always a deep mistake. According to non-relational 

globalist liberalism, egalitarian liberal justice is grounded in features of human persons, such as 

their moral capacities or their natural vulnerabilities, which do not depend on the social or 
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political relations in which they stand. As such, the presence or absence of a global 

institutional order or global scheme of social cooperation is not relevant to the scope of these 

principles; on this view, all ‘persons should be included within the scope of … justice simply 

because they are fellow human beings.’284 

Non-relational globalist liberals typically ground liberal egalitarian principles of justice 

by appeal to some universal conception of the human person – what Caney calls a 

‘universalist “moral personality”’285 – and of the human good. They begin by identifying 

certain important aspects of human flourishing or well-being that are common to all persons: 

a set of ‘common needs, common capacities, and common ends’.286 Next, they ascertain the 

social conditions, such as the protection of civil and political rights and freedoms and the 

provision of opportunities and material resources, which are necessary for human persons to 

realize these important aspects of their good; these are what Gilabert describes as ‘important 

advantages that arguably all human beings have reason to value having access to’ .287 Finally, 

they argue that political justice consists in ensuring that all persons have equal access to the 

relevant set of social conditions.288 

Note that despite the central role that a conception of the human good plays in non-

relational accounts of justice, the principles of justice affirmed by these accounts remain 

recognizably liberal because the idea of identifying aspects of the human good common to all 

exerts pressure to abstract from particular conceptions of the good life and to focus on 

interests that can be widely shared. For example, Beitz and Gilabert identify the development 
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and exercise of individuals’ capacity for rational autonomy as (among) the human interests 

that political justice calls on us to promote precisely because it is a higher-order interest that 

all human persons can share.289 Other non-relational globalist liberals appeal to aspects of the 

human good that they claim are somehow universal and uncontroversial; Caney, for example, 

appeals both to the minimal idea of human ‘needs and vulnerabilities’ as well as the idea of a 

set of universal human capabilities.290 

Since this view appeals directly to an imperative to promote human interests, the non-

relational account of globalist liberalism does not depend on the presence of social or political 

relations – such as common subjection to a global institutional order, or intense levels of 

economic and other interactions across borders – in which all persons across the world may 

be said to stand; the processes associated with globalization play no role in grounding globalist 

justice, on this view. Indeed, for non-relational globalist liberals, any view which grounds 

principles of justice on the social or political relations in which persons stand is objectionable 

because it seems to permit some to enjoy better opportunities or to control greater resources 

than others, simply in virtue of their membership in a particular institutional scheme. Since 

‘[i]nstitutional schemes do not track any properties that would generate entitlements’, non-

relational globalists claim that it is ‘wholly arbitrary’ to permit some to do better than others 

on the basis of their membership in particular institutional schemes. 291 

 

IV. AGAINST NON-RELATIONAL GLOBALIST LIBERALISM 

 

With the distinction between relational and non-relational justifications for globalist liberalism 

in hand, I will mount two broad challenges to non-relational globalist liberalism in this 
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section, leaving my objections to the relational variant to later sections. These two challenges 

focus firstly, on the weakness of the positive arguments for non-relational views, and 

secondly, on the weakness of the negative arguments non-relational globalists have deployed 

against internationalists (and relational globalists). Both challenges are fundamentally aimed at 

non-relational globalists’ appeal to a universal duty of beneficence – my doubts are essentially 

directed at their claim that all persons are under duties to provide all other persons with access 

to social goods and advantages, simply because having access to these goods and advantages is 

necessary for the enjoyment of certain aspects of the human good.292 I therefore join Rawls’s 

complaint that the ‘ultimate concern’ of (non-relational) globalist views is ‘the well-being of 

individuals and not the justice of societies’.293 

 I will begin by evaluating the positive case that non-relational globalist liberals make 

for globe-spanning principles of equal basic liberal rights, equal opportunities, and distributive 

egalitarianism. Recall from the previous section that the non-relational case for globalist 

liberalism starts by identifying certain universal forms of human flourishing, proceeds to 

specify certain resources or advantages that human persons need to achieve these universal 

aspects of the human good, and finally claims that all human persons are entitled to equal 

access to these resources or advantages. In defending a global scheme of ‘ civil and political 

human rights’, for example, Caney argues that these rights ‘enable human beings to flourish 

and lead fulfilling lives.’294 In defending global distributive egalitarianism, Gilabert argues that 

once we have identified those advantages that ‘all human beings have reason to value’ as 

‘important to protecting and promoting their autonomy and well-being’, we will demand that 
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each human person has ‘equal access to at least some of these important advantages’, simply 

because ‘[e]veryone’s autonomy and wellbeing matters’.295 

 The non-relational argument for globalist liberalism therefore centrally appeals to a 

duty on the part of all human persons to promote the flourishing or well-being of all other 

persons.296 The problem for the non-relational view is that – at least if we assume a broadly 

non-consequentialist moral theory – it is doubtful that we have general and open-ended duties 

to promote the well-being of others simply in virtue of their humanity. As Risse has noted, in 

general someone cannot have a valid demand or claim against others to be provided with a 

benefit ‘merely because of the significance of [that benefit] for the claimant’; specifically, the 

ground of a duty to confer a benefit cannot simply be that it would be good for the potential 

beneficiary that she receive the benefit in question. 297 This is especially clear when we consider 

the matter from the perspective of claimants rather than duty-bearers: I cannot validly 

demand that others provide me with some benefit simply because having that benefit would 

be good for me. In order to ground a duty to provide a putative beneficiary with (access to) 

certain goods and advantages, further reasons must be adduced – such as the special urgency 

of those goods and advantages, or reasons rooted in the social or political relations in which 

duty-bearers and beneficiaries stand. 

Notice that my objection does not rest on scepticism about duties with non-relational 

grounds in general. I accept that there are some non-relational duties of justice to promote the 

interests of others – in fact, I will argue in Section IX that, in virtue of a kind of solidarity 

born of mutual identification as persons having the capacities to live a distinctively human life, 

we have non-relational duties to ensure that all human persons have access to membership in 
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some minimally just scheme of social cooperation. However, these duties are not grounded 

merely in the fact that promoting the interests of the duty’s patients benefits them. Rather, 

there is some further reason which specifies why we have duties to promote interests of a 

particular type. 

For example, the special urgency of receiving certain benefits grounds a duty to 

provide those benefits which goes beyond the mere fact that receipt of the benefit promotes 

the well-being of the beneficiary. This explains why there are duties of justice to provide 

others with the resources required to meet their basic needs,298 and why more generally, it is 

plausible to posit non-relational duties of beneficence when these duties do not ‘surpass a 

basic level’ and pertain to ‘elementary human concerns’. 299 It is no coincidence, in my view, 

that the most compelling non-relational globalist accounts are not egalitarian, but rather 

‘sufficientist’, calling for the provision to all human beings of the ‘freedoms and resources’ 

necessary to lead a ‘minimally decent life’.300 

Some non-relational globalists might reply to these objections by claiming that the 

global principles they affirm are not grounded simply in the significance of certain social 

goods for human well-being, but in an appeal to the moral equality of persons. This argument 

begins with the idea that, since all persons have equal moral worth, each person’s well-being is 

of equal moral concern. Hence, each person’s interests are to be promoted, and promoted 
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equally. Perhaps the most explicit attempt to pursue this strategy has been made by Gilabert. 

As we have seen, once he has identified those ‘advantages’ that are the ‘material and social 

conditions’ required for human persons to enjoy ‘autonomy and wellbeing’, 301 he proceeds to 

claim that if we take seriously the ‘equal moral worth of all persons’, we must support global 

distributive arrangements which ensure that all human persons have equal access to these 

advantages, since ‘[e]veryone’s autonomy and wellbeing matters, and matters equally.’ For Gilabert, 

if there is a set of advantages that help human persons achieve autonomy and well-being, then 

it would be ‘morally arbitrary’ to claim that ‘some but not all humans are entitled to those 

advantages’.302 

On one reading of this argument, Gilabert seems to be making the following claim: if 

there is a duty of justice, incumbent on all capable of discharging it, to provide all human 

persons with access to advantages important for personal autonomy and well-being, then, in 

virtue of the equal moral worth of each human person, it would be unfair and arbitrary to 

provide access to these advantages unequally. Since the point of the duty is to promote the 

human good or human well-being, and the well-being of all persons matters equally, the 

principle of distributive justice we should endorse is that of global egalitarianism. 

Gilabert’s argument, on this reading, has the form of a more general argument against 

distributive inequality that T. M. Scanlon describes as follows:  

 

Suppose that the members of a group have equal claims to a certain form of benefit… 

If a distributive procedure is supposed to be responsive to these claims, then it will be 

unfair if (absent some special reason) it gives some of these people a higher level of 

benefit than others. This provides, in schematic form, an argument which leads us to a 

prima facie case for equality in a certain dimension of benefit. Its starting points 

include an idea of fairness together with substantive premises about the claims that the 

                                                 
301 Gilabert, From Global Poverty to Global Equality , pp. 195-196, emphasis added. 

302 Ibid. pp. 196-197. 



122 

people in question have to this benefit and about the function of a particular 

procedure.303 

 

When we consider its general structure, we see that although Gilabert’s argument appeals to 

an idea of fairness specified by a commitment to honouring the moral equality of all persons, 

it also relies on a background duty to provide all human persons with access to certain 

benefits, namely those advantages that would promote their autonomy and well -being. It is 

therefore vulnerable to an objection we have already encountered. It is doubtful that we have 

general duties to promote the well-being and flourishing of others; the mere fact that receiving 

some benefit would promote someone’s well-being cannot ground a valid demand against 

others to provide her with that benefit. As Scanlon has put it, ‘It does not seem that in general 

we are under even a “prima facie” duty to promote the equal welfare of all.’ 304 

On a different reading of the argument, it centrally involves an appeal to the 

comparative unfairness of undeserved or unavoidable inequalities in (access to) well-being and the 

conditions of autonomy. Gilabert offers an explicit formulation of this reading in an earlier 

article: 

 

[I]t is unfair for some to face harsher life-prospects than others through no choice or 

fault of their own. It is wrong for some to see themselves as entitled to better initial 

life-prospects than others. What is the scope of this concern about fairness? Well, if 

we committed to [the moral equality of all persons], then we must assume that it is in 

principle universal. Isn’t the wellbeing of all persons moral ly important, and equally 

so?305 
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The idea is that it is unfair or arbitrary for any person in the world to have worse access to 

important advantages than any other person, when this inequality of access comes about 

through an accident of birth in one state’s territory rather than in another’s, and not through 

any choice or fault of the worse-off person, since such undeserved and unchosen inequalities 

are in themselves unfair or unjust.306  

While the complaint that undeserved or unavoidable inequalities involve comparative 

unfairness has some force, it is unclear what should follow from a judgment that a particular 

inequality is undeserved or unavoidable and therefore unfair in this ‘cosmic’ sense.307 Notice 

that there seem to be many cases where undeserved or unavoidable inequalities are not held to 

be unjust:308 to take just one example, it may be through no choice or fault of her own that 

someone lacks the academic ability to gain admission to a selective university or professional 

school, yet academic selection in higher education does not seem in itself unjust. More 

generally, it is simply unclear that someone can press a conclusive demand on others to 

provide her with benefits just when she has a lower level of well-being or resources than 

others through no choice or fault of her own, such that we all have duties of justice to 

eliminate or even to mitigate all undeserved inequalities. To draw on Risse’s formulation, 

‘inferences from “X is not deservedly held” to “X is illegitimately held,” and to “others have a 

duty to ensure X is not [sic] longer so held,” fail.’309 
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That justice does not demand social and political reform to redress any and all 

undeserved or unavoidable inequalities is especially plausible when we understand principles 

of justice to issue ‘normally conclusive reasons for action’, rather than in ‘mere pro tanto 

reasons to promote an ideal’.310 Admittedly, Gilabert explicitly accepts that the globalist 

principles he defends only generate ‘pro tanto demands of global justice’.311 One problem with 

understanding principles of justice in this way, however, is that any conception of justice will 

have radically indeterminate normative implications: it is one thing to say that in some cases 

we should, all things considered, set aside certain requirements of justice because they conflict 

with some other requirements of justice or because of some other weighty moral reason; it is 

quite another to say that justice-given reasons are simply one kind of consideration among 

many, to be traded off in an ad hoc way against other considerations. 

Another problem is that most interlocutors in the debate on global justice have not 

understood globalist liberal principles to merely provide pro tanto reasons for action. Recall 

my earlier arguments about how to characterize globalist liberalism: I suggested that 

conceptions of this type hold that the three paradigmatic egalitarian liberal principles have 

global scope. These principles of justice have generally been understood to provide normally 

conclusive reasons for action: to judge a social practice or policy unjust is to condemn it as 

seriously wrong and to provide a basis on which validate moral demands that the practice or 

policy be reformed. Moreover, justice is understood to have a special priority or weight 

against other values; as Rawls puts this idea, ‘laws and institutions no matter how efficient and 

well-arranged must be reformed or abolished if they are unjust.’ 312 

These two problems with taking justice-given reasons to be pro tanto reasons only 

suggest that we should construe principles of justice to place agents under duties. But it seems 
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doubtful that we have a general duty to redress undeserved or unavoidable inequalities. 

Indeed, it is striking that Larry Temkin – one of the most prominent proponents of the view 

that undeserved inequalities involve comparative unfairness – is careful to claim only that 

‘inequality among equally deserving people makes an outcome bad in one respect’, avoiding the 

stronger claim that the unfairness of undeserved inequalities grounds a ‘duty to promote 

equality’.313 He stresses that because equality-as-comparative-fairness is only one ideal among 

many, the unfairness of undeserved inequalities will not always, and perhaps even rarely, issue 

in conclusive reasons to mitigate or eliminate those inequalities. 314 

At most, then, an argument appealing simply to the comparative unfairness of global 

inequalities which arise through no fault or choice of those who are worse off provides a 

general consideration of indeterminate moral weight to favour more globally egalitarian 

distributive arrangements over inegalitarian arrangements. What such an argument does not 

provide, however, is an adequate case for normally conclusive duties to bring about globally 

equal access to the advantages required for human flourishing. In particular, considerations of 

comparative unfairness of the kind Gilabert and other non-relational egalitarian liberals appeal 

to are insufficient to condemn as unjust those inequalities which result from relational 

(distributive) principles with sub-global scope – principles which arise from the special duties 

which are owed among those who participate in sub-global practices or stand in sub-global 

social or political relations, and are grounded in the special moral significance of membership 

in those practices and relations. We cannot move directly from a judgment that distributive 

arrangements across the world allow undeserved or unavoidable global inequalities to the 

claim that such an arrangement is unjust. 

This brings our discussion to the second challenge I mount against non-relational 

globalist liberalism. I will defuse a central critical attack that non-relational globalists have 
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launched against views – both globalist and internationalist – which claim that the egalitarian 

liberal principles of justice have relational grounds: this is the complaint that restricting the 

scope of liberal egalitarian principles of justice to either those who share membership in a 

state, or to those who happen to stand in certain social or political relations, is morally arbitrary. 

As Miller and Fabre have both pointed out, there are two ways in which we can make 

sense of a charge that some form of differential treatment is moral arbitrary: firstly, it might 

mean that differences in treatment track characteristics of persons for which they are not 

responsible, for example, those characteristics which arose through no fault or choice of their 

own; secondly, it might mean that differences in treatment are motivated by considerations 

which are morally irrelevant, that is, considerations which ultimately lack moral significance and 

do not give rise to reasons for differential treatment that can be rationally and morally 

ratified.315 

Now it is certainly true that membership in a particular state – and indeed in many 

other social practices and institutional schemes – is morally arbitrary in the sense that 

individuals often happen to be or not be members in particular schemes through no choice or 

fault of their own; their membership or non-membership is not something for which they can 

be held responsible. Moreover, it follows from this that those inequalities which track, for 

example, individuals’ particular state membership are undeserved and not reasonably 

avoidable. But as we have seen, the mere fact that some inequality is undeserved or 

unavoidable is not enough to ground normally conclusive duties of justice to mitigate or 

eliminate that inequality. The charge that internationalists endorse a conception of global 

justice that is sensitive to factors that are morally arbitrary in this sense is well-founded, but it 

is unclear that this charge undermines the case for internationalism. 

Consider now the charge that relational conceptions of justice, whether 

internationalist or globalist, license unequal treatment that is morally arbitrary in the sense that 
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it is motivated by morally irrelevant considerations. Fabre provides a succinct account of this 

complaint: 

 

The rationale for broadening the scope of justice to the whole of humanity is the 

simple thought … that if possession of a particular characteristic x provides a 

justification for treating one individual who has x in certain ways, then one must treat 

all bearers of x in those same ways unless one can point to morally relevant 

differences between members of the set such as to justify differential treatment… 

[But] political borders are arbitrary [i.e. irrelevant] from the moral point of view. 316 

 

This objection to internationalism, I will argue, either misconstrues relational views of the 

grounds of justice, or is question-begging. Because non-relational globalist views conceive of 

egalitarian liberal justice on the model of beneficence – aimed at promoting the well-being of 

individual human persons – their attention is typically trained on the characteristics of persons 

as such, in virtue of which they might attract the beneficent concern of others. From this 

perspective, it is natural to think that when ‘we consider the sorts of reasons given to explain 

why one person is entitled to certain goods it is difficult to see how and why the fact that one 

group of people is linked together by interaction should impact on their entitlements’, 317 and 

therefore to suppose that, in their insistence on the moral relevance or significance of shared 

membership in a state, internationalist views are morally arbitrary. After all, if justice is 

fundamentally concerned with promoting the well-being of persons as such, then a person’s 

membership in a particular state would indeed be morally irrelevant. 

However, this objection misconstrues the internationalist conception and 

underestimates the depth of the disagreement between that view and non-relational globalist 

views. Internationalists (and relational globalists) reject, at a fundamental level, the 

beneficence-based and essentially allocative model of justice that non-relational globalists 

                                                 
316 Fabre, Cosmopolitan War, p. 33. 

317 Caney, Justice Beyond Borders, p. 111. 



128 

embrace; for internationalists, the principles of egalitarian liberal justice – equal civil and 

political rights, equal opportunities, and egalitarian distribution – are grounded in the special 

significance of the social or political relations in which persons stand. In other words, 

egalitarian liberal justice is a social and political ideal, oriented to establishing and maintaining the 

right kind of relations between members of a political society or between participants in some 

other social practice or political project. On this view, justice is fundamentally concerned with 

how societies and other social practices can be well-ordered. 

By contrast, for non-relational globalist liberals, egalitarian liberal justice is an 

individualistic and allocative ideal, concerned with how a ‘stock of benefits’ is to be divided in 

order to meet the ‘given desires and needs of known individuals’.318 On this non-relational 

approach, egalitarian liberal justice is oriented to establishing and maintaining certain patterns 

in the distribution of divisible goods or of human well-being, divorced from any consideration 

of the value and significance of existing social and political relations.319 

Of course, whether it is ultimately plausible to ground principles of egalitarian liberal 

justice in the significance of social and political relations, or whether we would do better to 

adopt the individualistic and distributive model of the non-relational globalist liberals, is a 

question which we cannot settle on the basis of the above observations alone. My point here 

is merely that, in advance of a careful study of internationalist conceptions of global justice, 

and more generally of conceptions which include, and indeed give a central place to, 

principles with relational grounds, it is premature and question-begging to simply assert that 
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‘[i]nstitutional schemes do not track any properties that would generate entitlements’. 320 The 

moral significance of the social and political relations in which we stand is more difficult to 

dismiss than that. 

 

V. THE NORMATIVE PECULIARITY OF THE STATE 

 

Having revealed the deep problems that a non-relational globalist conception faces, I now 

move on to consider relational globalist liberalism. My strategy is to undermine relational 

globalist views by arguing for a claim that this type of view crucially denies – and that 

internationalist views affirm – namely that there are some non-derivative principles of social as 

opposed to global justice that apply only within states, principles which are grounded in the 

distinctive social and political relations which bind co-members of a state. This is the claim 

that the state is normatively peculiar. Note that, as I mentioned earlier, affirming the normative 

peculiarity of the state is compatible with recognizing principles of justice which apply beyond 

state borders, and indeed with accepting that these global principles call for material equality 

of some kind. As I shall understand it, to say that the state is normatively peculiar is simply to 

say that there are sui generis, non-derivative principles that apply among those who share 

membership in a state. 

Some may wonder why a conception of global justice which recognizes principles of 

social justice – that is, which affirms the normative peculiarity of the state – but also includes 

egalitarian principles for the regulation of the various practices of cross-border cooperation 

should not be understood as a globalist liberal view. To give this worry a more determinate 

form, consider Tan’s puzzlement at why James’s principle of International Relative Gains that 

we encountered earlier should not be considered a ‘global egalitarian commitment’ having the 
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‘general form of the [global] difference principle’, and why James’s conception of global 

justice is not therefore a form of globalist liberalism. 321 

But notice that while clearly International Relative Gains is a principle with egalitarian 

content which applies beyond state borders, it is quite different from a global difference 

principle: International Relative Gains only regulates the distribution of the gains of trade, 

whereas a global difference principle applies to economic activity in the world generally, and 

thus regulates the distribution of income and wealth generated by domestic economic activity 

as well as by international trade. Hence, while International Relative Gains supplements 

principles of social justice, a global difference principle abolishes and displaces them as 

fundamental principles. 

This point can be generalized. Recall that for internationalists, global or international 

principles only supplement and sometimes constrain, while for relational globalists they 

abolish and displace, fundamental principles of social justice. While both views take the 

grounds of egalitarian liberal principles of justice to be relational, internationalists see the 

relation between those who share a state as distinctive and morally significant, whereas 

relational globalists see that relation as no longer having the significance it may once have had. 

We can therefore join Miller in characterizing the central claim of relational globalist liberalism 

as follows: because the ‘relationships that exist between people inside [sta te borders] are not 

qualitatively different from the relationships that exist across them’, ‘valid principles of global 

justice must be the same as valid principles of social justice, but with a wider scope.’ 322 Against 

this view, internationalists insist that co-members of a state do indeed stand in a relation that 

is different in its moral significance from other relations in which members of different states 
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may stand, and that shared membership in a state therefore grounds distinctive principles – 

egalitarian liberal principles of social justice. 

The challenge for internationalists, then, is to identify the distinctive and morally 

significant relation which binds those who share a state, and to explain how this relation 

grounds egalitarian liberal principles of justice. This is precisely the task of accounting for the 

normative peculiarity of the state. While I will develop my own account of the normative 

peculiarity of the state in Section VIII, over the next two sections I will consider and reject 

two alternative accounts which point, firstly, to a relation of a common national identity, and 

secondly, to a relation of shared subjection to a common system of coercive law , as the morally 

significant relation between those who share a state which grounds principles of (social) 

justice that apply distinctively among them. 

 

VI. NATIONALITY-BASED INTERNATIONALISM 

 

My discussion of what I will call nationality-based internationalism focuses on David Miller’s 

influential account, as I take it to be the best developed representative of this view. In 

mounting the challenges that I do to Miller’s account, my aim is not to conclusively refute 

nationality-based internationalism. Rather, I seek to undermine the plausibility of views of this 

type by pointing to what I believe are serious difficulties for their most developed 

representative, and thereby to motivate the search for a plausible alternative, which I believe 

my favoured cooperation-based account can provide. 

Moreover, I will engage with only those aspects of Miller’s views that appeal to the 

moral significance of shared nationality. This is slightly artificial, since he explicitly stresses 

that when we search for the grounds of social justice, we should be attentive to the fact that 

the ‘ideal-typical nation-state’ brings together a number of different relationships and modes 

of association in addition to a shared national identity – such as the relations of common 
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citizenship in a political community, shared subjection to political coercion, and common 

participation in a scheme of economic cooperation and production.323 Nevertheless, we can 

distinguish certain elements of social justice – particularly its demands for material 

egalitarianism or solidarity – which Miller believes are grounded in a common national 

identity. The basic argument is that the members of a national community have obligations to 

contribute to meeting each other’s needs as these are specified within the nation’s public 

culture. When those who share a state also share a national identity, therefore,  these 

compatriots are bound by a principle of social justice which calls for distribution according to 

need; moreover, it is this solidaristic principle of provision according to need which underpins 

the egalitarian or redistributive elements in familiar egalitarian liberal thinking about social 

justice.324 

For Miller, then, a solidaristic and egalitarian principle of distributive justice is 

grounded in the relation of sharing a common national identity. To support this claim, he 

must explain why and how compatriots can appeal to their common nationality to justify 

demands for distribution according to need. Sometimes, he seems to assume that  once we 

understand what it is to be a member of a stable community with a shared identity and a 

common ethos, the imperative of solidarity among members will be self-evident. In this 

regard, Miller sees the relation of common nationality as being no different than other social 

and political relations of which it is also true that ‘by virtue of being so related [persons] can 

advance particular claims of justice against one another’; for all such relations, he suggests, 

‘[o]nce we understand the relationship … we will see why those particular principles apply.’ 325 

Each kind of social or political relation is taken to have a distinctive nature, and the principle 

which appropriately regulates the demands that those who stand in that relation can make on 
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each other will be responsive to the distinctive nature of that relation. If each principle is 

therefore sui generis, appropriate only to the particular relation it regulates and the distinctive 

nature of that relation, then a request for further explanation regarding how the relation 

grounds the principle is misplaced. 

Nevertheless, it seems unsatisfying to simply assert that once we are properly guided 

by the distinctive nature and moral significance of sharing a national identity, it will simply be 

self-evident that egalitarian distribution or distribution according to need is the appropriate 

regulative principle. When faced with dissent from those unmoved by the putative 

significance of nationality, the disagreement between nationality-based internationalists and 

their opponents reduces to a brute clash of intuitions.326 In fact, Miller provides a powerful 

argument explaining the moral significance of nationality which appeals to what it is to value a 

social relation non-instrumentally. 

This strategy assimilates common nationality to personal relationships comprising 

shared histories of encounter, such as bonds of family or friendship, which are valued non-

instrumentally and which do not necessarily involve injustice or create agent-neutral disvalue. 

As both Miller and Samuel Scheffler have stressed, personal relationships of this type are by 

their nature solidaristic, in the sense that such relationships are oriented to the provision of 

mutual care.327 For example, a family tie is partly constituted by the special obligations to care 

for each other that family members take themselves to have; a parent cannot value her 

relationship with her child non-instrumentally without being disposed to treat her child’s 

needs, interests and desires as providing her with special reasons to act, reasons which she 
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lacks when faced with the comparable needs, interests and desires of other children. 328 On 

pain of rigoristically condemning these personal relationships, which have a fundamental place 

in almost all human lives, we must recognize the legitimacy of the special obligations that they 

generate. To the extent that the relation of common nationality can indeed be assimilated to 

solidaristic personal relationships, we have an argument which explains why distribution 

according to need is a moral or ethical principle which applies among those who share a 

national identity. 

Unfortunately, any such assimilation is dubious. The solidaristic personal relationships 

that obtain between friends or between family members typically include ‘patterns of 

engagement and forms of mutual familiarity, attachment and regard developed over time’. 329 It 

is only because of these temporally extended patterns of engagement, and the mutual 

familiarity which naturally results from this, that it makes sense for me to expect my friend or 

my brother to have special knowledge of, and to be especially attentive to, my needs. We 

might say that, given the typical shape and characteristic features of friendship and family 

relationships, it makes sense to conceive of them as social relations which have as (one of) 

their distinctive purposes the provision of mutual care. 

By contrast, it would not be reasonable for me to form an expectation that the 

countless millions with whom I may share a national identity – almost all of whom I will never 

meet, let alone share a history of encounter with – will have special knowledge of, and show 

special care for, my needs. Unlike friendship or family ties, shared nationality seems not to be 

a social relation distinctively concerned with mutual care, and therefore it is difficult to see 

how a solidaristic principle of distribution according to need could be grounded in the relation 

of common nationality.330 
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To be clear, I am not raising the worry that those who share a common nationality do 

not really stand in a social relation that has distinctive value and significance at all. I agree with 

Miller that although membership in a national community does not involve personal histories 

of encounter and must be mediated through shared understandings expressed in the public 

culture, it is no less ‘real’ for that.331 My worry, rather, is that the attempt to assimilate 

common nationality to solidaristic personal relationships is false to its distinctive value and 

significance. Without claiming that these are the best available accounts of how common 

nationality might ground certain sui generis normative principles, I briefly sketch two (similar) 

ways of thinking about the significance of sharing a national identity which seem to me to 

better capture the distinctive nature and value of that social relation.  

The first suggestion, due to Scheffler, is that those who share a national identity see 

themselves as members of a national community. To the extent that they value their 

membership in that national community, they will take themselves to have ‘membership-

dependent reasons’ to do their share in sustaining, preserving and promoting the distinctive 

identity, culture, ideals, and projects of the nation in question. 332 The second suggestion, due 

to Niko Kolodny, is that those who share a national identity, and who value that identity and 

engage with its associated culture, share a common personal situation. Each person who bears that 

particular national identity can therefore identify with others in that common situation, and 

therefore has special reason not only to continue engaging with, and to preserve, this national 

culture on an individual basis, but also to contribute to, or perhaps even to initiate, joint 

efforts to ensure the survival and flourishing of the culture. 333 

Indeed, Miller himself has pointed to how bearers of a national identity typically value 

that distinctive identity and its associated national culture, and has argued that the protection 
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and preservation of a national culture is a valuable and legitimate collective project. 334 But 

notice that this way of understanding the moral significance of shared nationa lity does not 

support in any obvious way egalitarian or needs-based redistribution. Hence, it remains 

unclear how common nationality can account for the normative peculiarity of the state: 

sharing a national identity cannot ground egalitarian liberal principles of social justice. 

Nationality-based internationalism is also problematic as an account of the normative 

peculiarity of the state because it adopts a fundamentally illiberal conception of social justice. It 

mistakes a project, valuable though it may be, that citizens should be free to pursue according 

to their own choices, for a collective goal that all persons within a political society are 

compelled by justice to join in promoting. In order to motivate this challenge to nationality -

based internationalism, I will argue for two related claims: firstly, that we are not morally 

required to value our national identity non-instrumentally; secondly, that principles of justice, 

at least according to liberal views, name moral requirements that all persons within a political 

society have reason to accept, given the fact of reasonable pluralism about the good.  

We saw that, for Miller, sharing a national identity grounds principles of social justice 

because taking this social relation to be the source of special reasons for action is an 

ineliminable part of valuing that relation non-instrumentally. The problem is that no one is 

under a duty of justice to value her national identity non-instrumentally in the first place. 

Joseph Raz makes this point with respect to valuable relationships and projects in general, 

writing: 

 

Most forms of legitimate partiality are more or less optional. We may be required to 

favour our children or friends, but it is up to us whether to have children or friends… 

We have reason to engage with what is valuable, and it is intelligible that we should do 

so. Sometimes it is foolish, rash, weak, defective in some other specific way, or even 

irrational to fail to engage with what is of greater value than available alternatives, or 
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to engage with what is of lesser value. But it is not, generally speaking, wrong to do 

so.335 

 

For this reason, Miller’s response to the objection that some people ‘attach no value at all to 

their [national] membership’ is inadequate. He insists that such people, in failing to value their 

national identity, are living ‘impoverished’ lives, and are ‘missing out on the opportunity to 

place their individual lives in the context of a collective project’ of great value. 336 But while 

engaging with one’s national culture in common with others may be a collective project of 

great value, it is but one valuable project among many others; as such, a life devoid of this 

particular human good is unlikely to be, simply for that reason, impoverished overall. As 

Miller himself notes, nationality is only ‘one of the human goods that have intrinsic value’.337 

Moreover, we are not morally required either to ensure that we ourselves live flourishing lives, 

or to join in valuable collective projects simply because this would contribute to others liv ing 

such lives. 

The problem for nationality-based internationalism and its account of the normative 

peculiarity of the state is that since compliance with principles of (social) justice is not morally 

optional, it is difficult to see how these principles could be grounded in a relation which, no 

matter how valuable, seems at most to instantiate one human good among many. It is dubious 

that all members of a political society have a duty to engage with or promote the specific good 

of nationality. I am therefore in agreement with Richard Miller when he maintains that 

although ‘[c]o-participation in an ongoing project of cultivating a shared way of life inherited 

from past generations and passing it along to generations to come is worthy of a central place 

                                                 
335 Joseph Raz, Value, Respect, and Attachment  (Cambridge: Cambridge University Press, 2001), p. 4 and p. 6. Nagel 

similarly insists that most of our aims, goals, projects and relationships are ‘optional’ in his View from Nowhere, p. 

168. 

336 Miller, National Responsibility , p. 39. 

337 Ibid. 



138 

in someone’s personal goals’, it is doubtful that ‘there is a duty to take on this nationalist 

goal’.338 

Indeed, to ground principles of social justice in common nationality is in effect to 

assert that there is such a duty, thereby contravening a fundamental liberal tenet by 

conscripting all members of a political society to the service of a goal that is given by a 

sectarian conception of the human good. As Rawls has urged, a ‘crucial assumption of 

liberalism’ is that ‘equal citizens have different and indeed incommensurable and 

irreconcilable conceptions of the good’.339 As such, a liberal conception of justice will ‘allow 

for a plurality of different and opposing, and even incommensurable, conceptions of the 

good’. Liberal principles of social justice are those that could be agreed to by ‘free and equal 

moral persons with different and opposing conceptions of the good’ as standards for the 

assessment of common social and political institutions, with the understanding that role of 

such institutions is to ‘set up a framework within which citizens may further their ends’, 

consistent with the equal freedom of all citizens.340 

A corollary of this fundamental liberal tenet is that the promotion or realization of 

intrinsic, final goods as direct aims of political action is disqualified; on the liberal view, 

matters of basic justice are directly concerned only with ‘instrumental or primary goods, the 

things that everyone pursuing a good life has reason to want’. 341 Since a successful argument 

for the normative peculiarity of the state, according to the nationality-based view, depends on 

the claim that all persons who share a state have a duty in political justice to engage with a 

particular human good – to value their common nationality non-instrumentally – it seems that 

nationality-based internationalism is fundamentally illiberal. Moreover, this objection survives 
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even when we leave aside the obvious fact that few if any modern states have resident 

populations who uniformly share a common national identity. I submit, therefore, that 

nationality-based internationalism does not offer a plausible account of why egalitarian liberal 

principles distinctively apply among those who share a state.  

 

VII.  COERCION-BASED INTERNATIONALISM 

 

Having cast doubt on the plausibility of nationality-based internationalism, we can move on to 

consider the account of the normative peculiarity of the state offered by coercion-based 

internationalism: on this view, those who share a state owe each other the duties specified by 

egalitarian liberal principles of social justice, and these principles are grounded in their 

common subjection to a system of coercively enforced law. In this section, I examine and 

reject the views of three prominent proponents of coercion-based internationalism, namely 

Michael Blake, Thomas Nagel and Mathias Risse. 342 I do not thereby claim to have 

conclusively refuted coercion-based views; as with my discussion of nationality-based 

internationalism, my aim is simply to undermine the plausibility of rivals to my favoured 

cooperation-based view. 

Moreover, I stress that the three coercion-based accounts I examine do not represent 

contributions to a single, monolithic view. There are significant differences between them: 

notably, while Blake focuses on distributive egalitarianism as a demand of justice, Nagel and 

Risse are concerned with egalitarian liberal justice more generally. Thus, Blake claims that 

individuals must share liability to a system of coercive law if a ‘concern with relative economic 
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shares’ is to be a matter of liberal justice; his account seeks to explain what could ground 

principles condemning ‘relative deprivation’ and ‘disparities in the holdings of goods’. 343 

Nagel, by contrast, is concerned not only with principles which demand the ‘amelioration 

through public policy of unfairness in the distribution of social and economic goods’, but also 

with principles requiring ‘equal citizenship’ and ‘equality of opportunity’. 344 Similarly, Risse 

asks what grounds principles requiring, as a default, ‘an equal distribution of social primary 

goods’ generally, including the (social protection of) basic rights and liberties. 345 

The three coercion-based accounts I examine also differ in how they explain why 

special, egalitarian liberal, principles of justice apply among those who share subjection to a 

system of coercive law. Nagel holds that special principles apply among co-citizens because 

‘fellow citizens of a sovereign state’ stand to each other in a ‘relation that they do not have 

with the rest of humanity’, namely the ‘institutional relation’ of being ‘joined together … in a 

political society under strong centralized control.’ 346 He argues that those subject to a system 

of coercively enforced social practices are made complicit in the predictable outcomes of 

those practices, including the patterns of social advantage and disadvantage that are thereby 

generated and sustained. This enforced complicity, Nagel suggests, gives those subject to 

coercion the standing to demand a justification for the particular practices and arrangements 

that are imposed. Those with this standing – members of a political society – have the moral 

authority to reject institutional arrangements that predictably generate arbitrary inequalities 

among themselves, thus grounding egalitarian liberal principles of social justice. 347 
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Blake offers a different argument for the coercion-based view which appeals to the 

value of individual autonomy and the prima facie violation of autonomy that coercion 

represents. He proposes that we conceive of liberalism as a conception of justice ‘committed 

to the global protection of autonomy’: all human persons ‘ought to have access to those 

goods and circumstances under which they are able to live as rationally autonomous agents’. 348 

Coercive practices and institutions prima facie violate the autonomy of those subject to them 

by bending their will, and must therefore ‘be either justified or eliminated’. 349 Since state coercion 

should not be eliminated, given the necessity of ‘some form of political coercion’ for ‘the 

protection of autonomy’, it must be justified by showing that the coercively imposed system 

of law could receive the ‘hypothetical consent’ of those subject to it. 350 Blake’s claim is that 

this demand for justification, when applied to private law – which regulates property rights, 

including contracts, taxation and other transfers – grounds distributive egalitarianism: since 

private law and the pattern of holdings that it generates must receive the hypothetical consent 

of all those subject to it, including ‘the least favored members of society’, the demand for the 

justification of coercion will ‘constrain the forms of material inequality permissible within the 

confines of the state’.351 

Risse offers yet another coercion-based account. He argues that those who share 

membership in a state are all subject to the ‘immediate’ or ‘unmediated’ coercion of that state. 

What Risse calls the immediacy of state coercion refers not to the mode but to the function of 

such coercion: through its law-making and law enforcement agencies, the state protects its 

citizens from other individuals and other states, and provides the social conditions under 

which citizens’ basic rights can be respected and protected. The unmediated power of the 

state, at least in ‘ideal theory’, is directed to ensure that ‘no power in between the state and 

                                                 
348 Blake, ‘Distributive Justice’, pp. 266-267 and p. 271. 
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citizens undermines equal citizenship.’352 For Risse, the shared subjection of co-members of a 

state to coercion of this type, together with their common participation in a system of social 

cooperation, is ‘jointly sufficient’ to ground equality in the distribution of soc ial primary 

goods.353 Presumably, he means that while shared subjection to unmediated coercion is not in 

itself a necessary condition for egalitarian liberal principles to apply, it is a non-redundant 

member of a set of jointly sufficient conditions, the other member of that set being ‘joint 

participation in the maintenance and reproduction of the state’.354 

For Risse, then, shared subjection to immediate coercion partly grounds egalitarian 

liberal principles of social justice because shared membership in a sta te is the distinctive 

relation which grounds those principles, and shared subjection to immediate coercion is an 

ineliminable part of membership in a state. The cooperative systems for the production of 

primary social goods that states house must be coercively regulated, since without coercive 

enforcement of its rules we cannot expect a system of cooperation among persons with 

normal motivational capacities to be stable. Shared membership in a state therefore involves 

‘dense relationships of coerciveness and cooperativeness’ ,355 such that members of a state are 

‘equally and significantly invested in and subject to a state’. Because co-members of a state relate 

to each other in these ways, they are ‘fundamentally alike’, and this fundamental symmetry 

among those who share a state ‘creates a default status for an equal distribution of social 

primary goods’.356 

Each of these coercion-based accounts is vulnerable to serious objections. Recall that 

Nagel’s argument relies on the claim that citizens of a state are complicit in or morally 

responsible for the predictable outcomes of the social institutions and practices that they are 
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coerced into collectively upholding. However, it is unclear how citizens could be held morally 

responsible for the relevant outcomes, since their role in upholding the norms and 

arrangements of their society is one they cannot reasonably avoid. As Nagel himself 

acknowledges, ‘most people have no choice’ in the matter of becoming or remaining a 

member of a political society, and their role in their society is one they are assigned ‘[w]ithout 

being given a choice.’357 But it is usually thought, as Sangiovanni has noted, that an agent is (at 

least partially) relieved of moral responsibility for the outcome of an action which she was 

forced to do.358 

Blake’s coercion-based account fares no better. Firstly, it is too narrow: it speaks only 

to the principle of material or distributive equality, and it is unclear how his account could be 

expanded to justify the special duties citizens owe each other to protect the basic rights and 

liberties of each. Secondly, his argument for distributive egalitarianism is dubious.  While I 

agree with Blake’s claim that coercion is morally significant because it stands in need of 

justification, this demand for justification nevertheless does not, in itself, determine the content 

of a successful justification. This point is implicitly acknowledged by Blake himself, since he 

claims that ‘each case of coercion will give rise to different forms of justification’. 359 Hence it 

remains unclear how citizens’ shared subjection to coercion can explain either the content or 

the scope of principles of (distributive) justice. Indeed, nothing in Blake’s account explains 

why the content of a successful justification for state coercion does not imply  globalism rather 

than internationalism. Suppose we have a natural duty to comply with laws which serve 

justice, and that coercion is justified if it is used to enforce that duty. Suppose also that the 

global difference principle proposed by some globalist liberals is a valid principle of justice. In 

that case, state coercion would be permissible when it is used to enforce laws which realize a 
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global difference principle, and impermissible if used to realize a domestic difference 

principle.360 

In response to this objection, Blake might insist that although he refers generally to 

the idea of hypothetical consent to coercion, the best conception of hypothetical consent is in 

fact what we might call, following A. J. Julius, ‘justification by benefit’. 361 On this 

understanding of how to justify coercion, will-bending coercion is justified when the interests 

of the agent whose will is bent are advanced relative to the counterfactual where her will is not 

bent. This seems to be the conception of justification Blake has in mind when he explains 

how his coercion-based account supports Rawls’s domestic difference principle: a coercive 

scheme of private law is justified to the least advantaged when there are no alternative 

arrangements that ‘could have made them any better off.’362 

But there are two problems with this response. Firstly, justification by benefit does not 

deliver distributive egalitarianism, but only minimalist principles such as protection of physical 

security and subsistence. On plausible assumptions, life in the counterfactual situation in 

which state coercion is absent would be dire; as Blake himself admits, ‘[w]ithout some sort of 

state coercion, the very ability to autonomously pursue our projects and plans seems 

impossible’.363 There seem to be a large range of distributive principles well short of equality 

which satisfy the test of promoting the interests of those subject to state coercion – even the 

least advantaged of these – relative to the counterfactual where coercion is entirely absent. 

Secondly, justification by benefit is unsound as a general conception of political 

legitimacy. Notice that Blake avoids this conception of the justification of coercion when he 

considers the criminal law.364 Although criminal punishments must be such that they can be 
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justified to those punished, this justification clearly need not involve some benefit to those who 

are punished. Rather, justified coercion in the infliction of criminal punishment depends on 

whether the punishment satisfies coercion-independent principles of justice in punishment – for 

example, the principle of proportionality.365 Just as the coercive nature of criminal law cannot 

in itself explain why proportionality is a valid principle of justice in criminal punishment, the 

coercive nature of private law cannot in itself explain why egalitarian principles of distributive 

justice have the content and scope that they do. It seems, then, that state coercion cannot 

ground principles of social justice. 

Risse’s account is also problematic, not because it cannot successfully ground 

egalitarian liberal principles of social justice, but because it is not a genuinely coercion-based 

account of the normative peculiarity of the state. Although Risse claims that ‘it is hard to 

subtract coerciveness from … the ideal of equal citizenship’, 366 coercion only plays an 

instrumental role by stabilizing the system of cooperation among co-citizens by which primary 

social goods necessary for equal citizenship are jointly produced; there are no morally relevant 

features of subjection to coercion which explain the content and scope of principles of social 

justice. The idea that egalitarian liberal principles of justice are the morally proper response to 

the will-bending involved in the coercive enforcement of law, so central to Nagel’s and 

Blake’s accounts, is absent from Risse’s arguments.  

Hence, Risse’s account is not a coercion-based account in the relevant sense. Recall 

that coercion-based internationalism takes the social relation of shared subjection to state 

coercion to ground egalitarian liberal principles of justice, in the sense that morally relevant 

features of that relation explain the content and scope of those principles. As a number of 

theorists have stressed, coercion-based accounts of the normative peculiarity of the state do 

not simply argue that coercion facilitates or is instrumentally necessary to the implementation 
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of arrangements which are just according to principles that are independently grounded – few, 

if any, plausible conceptions dispute that claim.367 

While Risse identifies coerciveness and cooperativeness as twin features of shared 

membership in a state, his argument ultimately only appeals to the morally relevant  features of 

social cooperation. We should therefore understand Risse to be proposing a form of 

cooperation-based internationalism. Even the distinctive feature of state coercion that Risse 

identifies – its ‘immediacy’ – is best understood in terms of the particular social goods that 

coercively-enforced systems of law organize citizens into jointly providing: systems of criminal 

and constitutional law are taken to be morally significant not because compliance with their 

requirements involved will-bending, but because they protect the basic rights of citizens and 

provide the social conditions under which their status as free and equal can be securely 

realized. It is to such cooperation-based accounts that our attention now turns. 

 

VIII. COOPERATION-BASED INTERNATIONALISM 

 

In this section, I will articulate a cooperation-based account of the moral significance of 

shared membership in a state. I begin with a liberal conception of the person and with a thin 

conception of her good. As we have seen in earlier chapters, in liberal thought a  human 

person is conceived as having the moral power or capacity to form, revise and pursue a 

conception of the good life, and thereby to be part author of her own life; this is the capacity 

for rational autonomy.368 As human persons we have an interest in successfully pursuing our 

                                                 
367 Miller, ‘Justice and boundaries’, pp. 155-156; Nagel, ‘Problem of Global Justice’, p. 120; and Sangiovanni, 

‘Irrelevance of Coercion, Imposition, and Framing’, pp. 80-81. 

368 For the idea that human persons have the capacity for rational autonomy, see Rawls, Political Liberalism, §I.5 

and §II.5; and Joseph Raz, The Morality of  Freedom (Oxford: Clarendon Press, 1986), pp. 154-155. For the 

invocation of this idea by non-relational globalists and by coercion-based theorists, see Beitz, ‘Cosmopolitan 

Ideals’, p. 595; Blake, ‘Distributive Justice’, pp. 267-271; and Gilabert, From Global Poverty to Global Equality , p. 

196. 



147 

determinate conception of human flourishing but we also have a higher-order interest in 

developing and exercising our capacity for rational autonomy. This higher-order interest is 

one that all human persons can recognize in each other. As Jeremy Waldron puts the point, 

there is ‘something like pursuing a conception of the good life that all people, even those with the 

most diverse commitments, can be said to be engaged in.’ 369 

If this shared higher-order interest is to be advanced, certain social conditions must be 

present. Here my cooperation-based view is in agreement with non-relational globalist views: I 

too affirm that human persons are ‘dependent upon material and social conditions in order to 

develop and exercise their capacities’, specifically their capacity for rational autonomy.370 

Besides the protection of physical security and the provision of resources to meet basic 

physical needs, these social conditions include civil and political rights and freedoms, 

opportunities, and material resources such as income and wealth. Following Rawls, we may 

call the social conditions necessary for the development and exercise of the capacity for 

rational autonomy the primary social goods, or as I will also say, social goods.371 

 Where my favoured internationalist conception begins to diverge from other accounts 

that have also focused on a conception of the person as rationally autonomous is in noticing 

that these social goods are not manna from heaven but must be continually produced by 

human effort.372 Moreover, no one person could, by her solo efforts, produce the social goods 

she needs to develop and exercise her capacity for rational autonomy over a complete life. 

Each person is reliant on the joint efforts of countless persons to sustain, as Rawls puts it, ‘ the 

social world in which our character and our conception of ourselves as persons, as well as our 

comprehensive views and their conceptions of the good, are first acquired, and in which our 
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moral powers are to be realized, if they are to be realized at al l.’373 In the contemporary 

context, the relevant social worlds are sustained by cooperative systems housed within states. 

Citizens and long-term residents of a state cooperate to jointly produce the social goods 

which enable each of them to develop and exercise their capacity for rational autonomy over 

the course of their lives.374 

This cooperative activity takes three main forms. Firstly, co-members of a state 

support and maintain the system of criminal and constitutional law which protects the 

physical security and basic civil and political rights of each member. What is of moral 

significance is not that the enforcement of criminal and constitutional law bends the wills of 

those subject to it but that the entire system of such law represents a collective effort to 

protect certain basic civil and political rights as necessary social conditions for individuals’ 

autonomy. This cooperative effort to define and protect basic rights has been incisively 

described by Anna Stilz, who notes: 

 

[Those who share a state] sustain the political authority that defines and enforces their 

rights. It is their cooperative activity, by obeying the law and paying taxes, that creates 

their state institutions. Laws … depend … pervasively on large-scale patterns of 

behavior on the part of the people, who orient their actions to these laws. By paying 

taxes, the people also uphold the institutions that enforce their rights against those 

who refuse to respect them.375 

 

Secondly, the development and exercise of our capacity for rational autonomy, and 

indeed the pursuit of a determinate conception of the good, requires the maintenance of an 

entire structure of opportunities for education and training, and for employment wi thin a 

complex division of labour. Such educational and employment opportunities represent the 
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primary occasions for individuals to train and exercise their various abilities and to ‘engage in 

valued and valuable work’.376 This structure of opportunities is created and sustained by the 

joint activity of citizens as a collective body, who together support and comply with the legal 

rules which define and constitute the structure of opportunities and coordinate the division of 

labour, and whose taxes finance investments in education and training which help individuals 

develop the skills required to fill the various roles in the division of labour. The derivatives 

trader, the neurosurgeon, the corporate lawyer, and others who occupy favoured positions in 

the division of labour, are able to fulfil the responsibilities of their roles, and to reap the 

attached rewards, only because other members of the state supported institutions which have 

heavily invested in training their abilities, and act collectively to develop and implement the 

legal rules which make an advanced division of labour possible.  

Thirdly, economic activity largely takes place within a ‘system of cooperative, joint 

production’377 among those who share membership in a state. It is the state’s system of private 

law that defines and enforces a stable system of property rights, and that provides for the 

peaceful adjudication of commercial disputes according to settled rules. This system of private 

law is supported and financed by the cooperative activity of all members of the state, who 

thereby make possible a well-functioning market economy. In addition, it is only through the 

cooperative activity of the various members of society, who fulfil the tasks of their respective 

roles in a complex division of labour, that highly productive modern economies are possible. 

As Elizabeth Anderson notes, ‘the productivity of a worker in a specific role depends not only 

on her own efforts, but on other people performing their roles in the division of labor’.378 

It is tempting to think that those who perform tasks which require scarce or highly-

trained skills contribute disproportionately more to the social product, but this is only true in 
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an importantly restricted sense – the exercise of their talents is highly productive, not on its 

own, but against a background of cooperative activity by many others . Their greater market productivity 

of highly-skilled workers derives from the particular role they occupy in the division of labour, 

and that productivity is therefore dependent on the efforts of others who occupy different 

roles in the cooperative system. The famous labour union anthem ‘Solidarity Forever’ 

captures this point when it contends that it was workers ‘who ploughed the prairies’, ‘built the 

cities’, and ‘[d]ug the mines’: even though they may have been occupying relatively low-skilled 

roles, the labour of these manual workers was and is indispensable to the system of industrial 

production as a whole, for ‘without [their] brain and muscle not a single wheel can turn.’ 

 Armed with this understanding of those who share a state as jointly engaged in a 

system of cooperation which provides the social goods they need to be rationally 

autonomous, we are now in a position to understand the normative peculiarity of the state. 

We should affirm, with the non-relational globalists, the fundamental significance for justice 

of the human capacity for rational autonomy, and the instrumental importance of various 

social goods, without which human persons could not develop and exercise their capacities 

for rational autonomy or pursue their chosen conception of the good. Unlike non-relational 

globalists, however, we should not assume that justice requires ensuring each person in the 

world equal access to these social goods.  

It is morally significant that these goods must be produced, and it is within states – 

and not at the international or global level – that the systems of cooperation which provide 

individuals with the social conditions for their autonomy are housed. As Sangiovanni notes, 

the international order ‘does not have the financial, legal, administrative, or sociological means 

to provide and guarantee the goods and services necessary to sustain and reproduce a stable 

market and legal system, indeed to sustain (on its own) any kind of society at all’; as such, 

international cooperation has not supplanted but in fact relies on states which house well -
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ordered systems of social cooperation.379 The primary importance of social rather than 

international cooperation in the production of social goods is confirmed by the findings of 

Dani Rodrik, who has shown that it is the quality of state-level institutions which best predicts 

which countries experience sustained economic development and growth, rather than the 

degree of their integration into world markets.380 

Members of a state are therefore bound together by a distinctive social and political 

relation with deep moral significance. They are co-participants in a system of cooperation 

which mainly provides them with the primary social goods required for their rational 

autonomy. Since no single person could, by her own efforts, provide herself with even 

minimally adequate levels of the relevant social goods, each co-participant is mutually dependent 

on the efforts of others who play a part in the overall system of cooperation. 

It is this relation of ‘particularly deep and pervasive … mutual dependence’381 among 

those who share membership in a state that, I contend, grounds principles of social justice 

which call for (a benchmark of) equality in the distribution of the primary social goods – basic 

rights, opportunities, and material resources. My argument for this cooperation-based account of 

the normative peculiarity of the state echoes and expands on similar accounts central to 

Sangiovanni’s reciprocity-based internationalism and Risse’s pluralist internationalism.382 Indeed, the 

essentials of my argument appear in compressed form in this passage from Risse: 

 

Membership in a state is participation in its maintenance and reproduction, an 

intensely cooperative, reciprocal endeavor… Primary goods are provided through 

everybody’s cooperation… [Those who share membership in a state] are in relevant 
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ways equally and significantly invested in … [that] state, and in that sense, as participants in 

this endeavor, are fundamentally alike. It is this fundamental alikeness … that creates a 

default status for an equal distribution of social primary goods, placing a heavy burden 

of proof on those who prefer an unequal distribution.383 

 

We can unpack this argument for egalitarian liberal principles of social justice into three main 

claims. 

Firstly, co-citizens of a state are, in virtue of their radical mutual dependence, equal 

participants in the system of social cooperation that provides them with the social goods they 

require for their rational autonomy. We have seen that in the absence of social cooperation, 

no one could provide herself with even a minimally adequate bundle of the social goods she 

needs to lead an autonomous life; moreover, even those who occupy relatively higher-skilled 

roles in the division of labour rely for their productivity on the labour and productive activity 

of persons who occupy relatively lower-skilled roles. Hence, each member of a state is 

radically and reciprocally dependent on the cooperation of other members, whose joint efforts 

in a complex division of labour are required to produce the social goods necessary for her 

rational autonomy.384 

Secondly, co-citizens each have prima facie equally weighty claims to a share of the social 

goods produced by social cooperation. As equal participants in social cooperation, citizens 

each presumptively have a claim of equal weight to the fruits of the cooperative system as a 

fair return on their contribution. Thirdly, this presumption in favour of equality among 

citizens is not defeated by considerations independent of their shared participation in social 

cooperation. Each citizen’s interest in developing and exercising her capacity for rational 

autonomy is of equal moral importance; in that respect, therefore, each citizen has a 
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symmetrical claim to have access to the social primary goods produced by all members’ 

cooperation. Moreover, no member has a special claim to a larger share of the social product 

than any other member simply in virtue of various aspects of her identity, such as her race, 

gender, social class, or other morally arbitrary characteristic – including the possession of 

natural talents that happen to be scarce. 

The question of social justice is therefore: how should the primary goods produced by 

social cooperation be distributed among members of a state, given their equal participation in 

social cooperation, and their equally weighty claim to a share of the social product? I argue 

that the appropriate default or benchmark for the distribution of social goods among citizens, 

from which departures must be justified on the basis of morally compelling reasons, is  equal 

division. We have therefore seen how principles requiring (a benchmark of) equality in the 

distribution basic liberal rights, economic opportunities, and material resources are justified by 

premises which make ineliminable reference to citizens’ shared partic ipation in a system of 

cooperation that produces the primary goods needed for their rational autonomy.  

When are departures from this benchmark of equality justified? It is unlikely that 

unequal protection of basic rights or inequality of opportunity can be justified under 

favourable conditions: social justice requires that those who share membership in a state 

ensure equal protection for the basic rights and liberties of each member, and that they 

maintain the background social conditions necessary for substantive or fair equality of 

opportunity. By contrast, it is plausible that some inequalities in the distribution of income 

and wealth are acceptable. It is commonly thought that inequalities of income and wealth 

provide economic incentives. Moreover, without allowing for some inequalities in income and 

wealth, it will be impossible to implement a market economy, a proven mechanism for 

generally allocating resources to their most productive uses. As such, it seems by allowing 

some such inequalities, all can benefit relative to the benchmark of equal division. 
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However, proper recognition that all members – even those least skilled – are equal 

participants in the social world which makes possible the rational autonomy of all, and have 

symmetrical claims on the social product, will make acceptable only those inequalities which 

satisfy the condition that ‘the more advantaged are not to be better off at any point to the 

detriment of the less well off’.385 Inequalities in the distribution of income and wealth are 

therefore seriously constrained, not only by a requirement that departures from equal division 

be justified, but also by an insistence that any justification for inequality must take seriously 

the standing of all members as equal participants with symmetrical claims on the social 

product. 

I have been arguing that the members of a state are all equal participants in a system 

of social cooperation necessary for the rational autonomy of each, and that this special 

relation among them grounds egalitarian liberal principles of social as opposed to global 

justice. Relational globalists might object that, given current levels of international trade and 

of international capital and even labour flows, economic activity does not take place 

exclusively within national economies; as such, it is inaccurate to suggest that primary social 

goods are produced only or even primarily through closed systems of cooperation within 

independent states. Relational globalists will claim that under current conditions there is a 

system of global economic cooperation and a global division of labour – the appropriate 

benchmark is therefore the equal distribution of social goods globally, not among those who 

share membership in a state. 

There are two broad replies to this objection. The first defends the distinctiveness of 

social cooperation within the state by emphasizing the important differences between cross-

border economic activity and social cooperation within states. Most obviously, the important 

social goods of physical security and the protection for basic rights are provided, or fail to be 

provided, by state agencies. Moreover, while it is true that as a result of economic 
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globalization, economic production no longer involves a purely domestic division of labour, 

world markets are only very partially integrated: there is no equivalent at the global level to the 

market economy of a developed state.386 Indeed, as James notes, the global economy is 

‘embedded within the state system’: international trade and other forms of cross-border 

economic cooperation involve the integration of, and therefore presuppose the existence of, 

national markets and national economies – and these are, as we have seen, sustained by the 

cooperation and joint efforts of citizens as co-participants in state-level systems of social 

cooperation.387 This dependence of global economic cooperation on state-level social 

cooperation has been stressed by Sangiovanni, who notes that the ‘global order’ lacks the 

‘financial, legal, administrative, or sociological means to provide and guarantee the goods and 

services necessary to sustain and reproduce a stable market and legal system’. 388 

The second reply attempts to accommodate the central insight of relational globalism 

by recalling that an internationalist view need not deny that principles of justice apply beyond 

state borders. Recall that the state is normatively peculiar only in the sense that distinctive or 

sui generis principles apply among those who share a state; internationalism need not deny 

that principles of justice apply beyond state borders. The cooperation-based internationalism I 

endorse certainly rejects the view that ‘outside the state … justice simply does not impose 

determinate requirements for anyone to (fail to) fulfill.’ 389 

Cooperation-based internationalism is pluralist in the following sense: it affirms 

Scheffler’s slogan that ‘new social forms may require new moral norms’, and accepts that in a 

world with many distinctive social forms and social relations, a plurality of principles of justice 

will appropriately apply. In particular, we can recognize that the ‘new human practices and 
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institutional arrangements’ that accompany globalization ‘require regulation by distinctive 

principles of justice.’390 Just as principles of social justice are appropriate to regulate the 

distinctive social and political relations in which members of a state stand to each other, there 

are global principles of justice suited to regulate the ‘new relations and novel forms of 

association’ that are features of the current global order. 391 

Hence, while the conception I defend is internationalist in its insistence that those 

who share membership in a state stand in a distinctive relation which grounds egalitarian 

liberal principles of social justice, it nevertheless incorporates an important insight from the 

relational globalist view. It recognizes that the intense forms of global economic 

interdependence and integration that characterize the current global order are morally 

significant, requiring regulation by sui generis principles of justice which apply beyond state 

borders. Global principles of this type have relational grounds. In the next section, I will 

discuss an important global principle with a non-relational ground. This reveals another sense in 

which cooperation-based internationalism is pluralist: not only does this view recognize 

multiple principles of justice with different grounds and different scopes of application,  but it 

also accepts that some of these principles have relational grounds, while others have non-

relational grounds.392 

 

IX. COMMON HUMANITY AND THE DUTY OF ASSISTANCE 

 

We can think about what we owe each other, as a matter of political justice, and in virtue of 

our common humanity, by appealing to the moral significance of sharing a common personal 

                                                 
390 Scheffler, ‘Cosmopolitanism, Justice, and Institutions’, p. 170. 

391 Cohen and Sabel, ‘Extra Rempublicam’, p. 400. 

392 This second understanding of how an internationalist view can be pluralist I take from Risse, Global Justice, p. 
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situation – the situation of living a ‘recognizably human life’393 or, as I will say following Griffin 

and Risse, a distinctively human life. As human persons, we are divided in many ways: we differ in 

the determinate conception of the final human good that we endorse, we pursue divergent 

personal and collective projects, and we participate in different systems of social cooperation. 

Nevertheless, simply as a human person I can recognize that other human persons, like me, 

face the special challenge of living a distinctively human life, and I can identify with other 

human persons on that basis. This basic form of mutual identification among human persons 

grounds a duty on the part of all of us to support efforts which help ensure that all human 

persons are able to lead a distinctively human life. This is the individual-level duty of assistance. 

 To elaborate the content of this duty, we have to specify a conception of a 

distinctively human life that all human persons can recognize and accept. Recall that the 

account of the normative peculiarity of the state affirmed by cooperation-based 

internationalism begins with the idea that a human person has the capacity for rational 

autonomy. If we take seriously this conception of the person for the purposes of developing a 

conception of social justice, we should take seriously this same conception for the purposes of 

developing a conception of global justice. I therefore propose to identify what is distinctively 

valuable about a human life by reference to the human person’s capacity to form, revise and 

pursue a conception of the good. A recognizably or distinctively human life is one which is 

lived, at least to some degree, autonomously: someone lives a distinctively human life when she 

is part author of it, shaping it through the exercise of her capacity for deliberation and 

practical reason. Here I echo the conception of a distinctively human life that has been 

offered by James Griffin, who writes: 
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We human beings have a conception of ourselves and of our past and future. We 

reflect and assess. We form pictures of what a good life would be… And we try to 

realize these pictures. This is what we mean by a distinctively human existence… [Our] 

status [as humans] centres on our being agents – deliberating, assessing, choosing, and 

acting to make what we see as a good life for ourselves. 394 

 

Recall further that in order for someone to develop and exercise her capacity for 

rational autonomy, she must have access to various primary social goods, and that these social 

goods must be continually produced through social cooperation.  As such, a duty to ensure 

that human persons are able to live distinctively human lives is most effectively discharged by 

ensuring that all human persons are members of some system of social cooperation that is 

minimally just in the sense that all members are able to access sufficient primary social goods to 

effectively develop and exercise their capacity for rational autonomy and thereby live a 

distinctively human life. Note that the standard of minimal justice does not simply require that 

all members have access to those social goods needed to sustain what we might call ‘mere life’ 

– sufficient biological and psychological functioning – but also to effectively form, revise, and 

pursue their own conception of the good life. 

A system of social cooperation could fail to be minimally just in three main ways: by 

lacking sufficient productive capacity to provide all members with sufficient social goods to 

lead a distinctively human life, by being structured unfairly, such that the product of the joint 

efforts of participants in the system of cooperation is so disproportionately channelled to the 

benefit of a few that many lack access to sufficient social goods for their autonomy, or by 

failing to provide social protection for the most basic freedoms of all members. An 

appropriate response to our common humanity, then, demands that those who live in developed 

states – that is, reasonably just and affluent states – authorize their governments to assist in the 
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establishment of at least minimally just systems of social cooperation in states where they do 

not currently exist – call these developing states. This is the state-level duty of assistance. 

We can distinguish between two broad types of developing states. 395 Following Rawls, 

I will call the first type of developing state burdened societies: these are states which experience 

serious societal poverty or maldistribution of otherwise adequate societal wealth because they 

‘lack the political and cultural traditions, the human capital and know-how, and, often, the 

material and technological resources needed to be [minimally just]’. These states, however, 

would welcome external assistance aimed at promoting the reforms necessary to achieve 

minimally just domestic institutions.396 Discharging the duty of assistance to a burdened 

society will typically involve assisting in the development of its institutional capacity, assisting 

in the implementation of economic and political reform, technology transfers, and especially 

in the short term, providing direct financial assistance. 

The second type of developing state I will call, again following Rawls, outlaw states: 

these are states that lack minimally just domestic institutions but would not welcome external 

assistance to implement domestic reforms.397 Such states may enjoy high levels of societal 

wealth, but social goods in such societies are unfairly distributed and the regime will typically 

not only fail to provide adequate protection for basic freedoms but may even actively 

disrespect those freedoms through authoritarian and abusive exercises of state power. While 

the aim of assistance is the same for both burdened societies and outlaw states, the internal 

resistance to reform on the part of outlaw states greatly complicates the means that developed 

states can take to promote the establishment of minimally just institutions in such states, and 

in many cases there will simply be little that developed states can do, especially in the short 

term. A complete account of the duty of assistance to outlaw states will require a discussion of 

                                                 
395 Of course, many if not most actual developing states will embody features of both types outlined here: ‘pure’ 

cases of burdened societies or of outlaw states will be rare. 

396 Rawls, Law of  Peoples, p. 106. 

397 See ibid., p. 5 and pp. 80-81. 
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when forceful intervention to impose reforms is permissible, but such a discussion would take 

us far from our present concerns. 

For now, the crucial point to note about the (state-level) duty of assistance is that it 

does not aim to reduce international inequalities as such, nor is it even concerned with raising 

the average income in developing states as an aim in itself; rather, the duty of assistance aims, 

at least as a long-term goal, to help developing states achieve a minimally just system of social 

cooperation. Ultimately, the duty aims to establish the social worlds which allow all human 

persons to provide themselves, through social cooperation, with the primary goods necessary 

to live a distinctively human life. 

Note that although cooperation-based internationalism recognizes a duty which aims 

to ensure that all human persons are able to develop and exercise their capacity for rational 

autonomy, it does not therefore collapse into a globalist liberal conception. Nagel’ s remark is 

apposite here: ‘Everyone may have the right to live in a just society, but we do not have an 

obligation to live in a just society with everyone.’ 398 The basic idea this slogan expresses seems 

to me correct: what each person can claim in political justice from all other human persons is 

to ensure that she can participate in some system of cooperation that provides her with the 

social goods necessary for a distinctively human life, not to bring about a just global system of 

cooperation in which all human persons are participants. This is not to suggest that there is 

anything wrong with favouring greater global integration. But because membership in a minimally just 

state is sufficient for a person to develop and exercise her capacity for rational aut onomy, the social worlds we are morally 

required to assist others to bring about, in virtue of our common humanity, can be realized without the global integration of all 

existing systems of social cooperation.
399 

If, as I have been arguing, egalitarian liberal principles of social justice are grounded in 

a relation of equal mutual dependence in which the co-participants of a system of social 

cooperation distinctively stand, then a conception of global justice for a  world of states, each 
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enclosing a relatively discrete system of social cooperation, will be an internationalist rather than 

a globalist conception. At the same time, by recognizing the duty of assistance, my 

cooperation-based internationalist conception takes seriously the equal moral worth of every 

human person and the standing each person has to make certain binding moral demands on 

others by appeal to their common humanity. 

 

X. CONCLUSION 

 

My goal in this chapter has not been to develop a comprehensive conception of global justice 

– that task would extend beyond the concerns of developing a political theory of immigration. 

My discussion has been limited to those aspects of global justice that I believe are most 

relevant to developing a conception of justice in immigration. My fundamental aim has been 

to illuminate the basic distinction between globalism and internationalism about global justice, 

and to argue in favour of cooperation-based internationalism. 

Negatively, I have argued that non-relational globalists must rely either on an 

objection to the comparative unfairness of undeserved or unavoidable global inequalities, or 

on a strong duty of universal beneficence. These arguments, I have suggested, are inadequate 

to justify the global application of egalitarian liberal principles of justice that displace rather 

than supplement principles of social justice. I have further argued that globalist liberals who 

point to the moral significance of globalization correctly insist that novel forms of intensive 

international interaction and interdependence require regulation by transnational principles of 

justice, but wrongly deny that the state is nevertheless normatively distinctive.  

Positively, I have accounted for the normative peculiarity of the state in terms of the 

special relation of equal mutual dependence that binds co-members of a state, a relation which 

grounds the application of egalitarian liberal principles of justice among those who share a 

state. I have also insisted that recognizing the normative peculiarity of the state does not 
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preclude recognizing principles of justice which apply beyond state borders. Some 

transnational principles have non-relational grounds, such as the duty of assistance: what we 

owe each other in political justice just in virtue of our common humanity, and apart from any 

social or political relation in which we may stand, is to ensure that all persons are included as 

members in some system of cooperation that provides them with the social goods necessary to 

develop and exercise their capacity for rational autonomy. Other transnational principles have 

relational grounds; these principles are each a sui generis response to new, transnational, 

relations and practices that have accompanied the emergence of a globalized international 

order. 
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CHAPTER FOUR 

Cooperation-based Internationalism and Justice in Immigration 

 

I. COOPERATION-BASED INTERNATIONALISM AND IMMIGRATION 

 

In the previous chapter, I defended a conception of global justice that I called cooperation-based 

internationalism. This conception is internationalist rather than globalist in holding that those who 

share membership in a state stand in a morally significant relation, which grounds distinctive 

principles of social as opposed to global justice. It is cooperation-based in identifying as that 

morally significant relation their joint and equal participation in a system of cooperation that 

produces the social goods necessary for each member’s rational autonomy. Cooperation-

based internationalism is also recognizes, in addition to these principles of social justice, 

principles of justice which apply beyond state borders. Some of these global principles, such 

as the duty of assistance, are non-relational, applying among all human persons as such; others 

are relational, aiming to regulate the new social forms that have come about as a result of 

globalization. 

 In this chapter, I will develop principles of justice in immigration – that is, principles to 

guide the evaluation of immigrant admission policy – against the background of cooperation-

based internationalism. I begin by contrasting the implications for justice in immigration of 

globalist liberalism and cooperation-based internationalism, adopting the framework of ideal 

theory. I will argue that, in ideal theory, while globalist liberalism generally condemns 

restrictions on international migration as unjust, cooperation-based internationalism does not 

similarly require an open-border immigration policy. 

Nonetheless, cooperation-based internationalism endorses background commitments 

which morally constrain the kinds of immigration restrictions that states may impose. I first 

consider cases where immigration policies are unjust because they violate duties that current 
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citizens owe each other as a matter of justice. I will argue that immigration policies which 

prevent family unification, or select immigrants based on certain suspect criteria, are unjust for 

this reason. Moreover, labour immigration policies should be designed to benefit all classes of 

current citizens equally while protecting each class from unwarranted harms. 

Having considered justice in immigration from the perspective of duties owed among 

co-citizens, I turn to consider the relevance of duties that cooperation-based internationalism 

insists are owed between states and between citizens of different states. Here I primarily adopt 

the perspective of non-ideal theory. When we relax the assumptions of ideal theory and ask how 

to respond to injustice, the global duty of assistance becomes salient. I will suggest that 

discharging this duty will often require developed states to admit and indeed resettle refugees, 

and to avoid enacting brain drain-inducing labour immigration policies when this is harmful to 

institutional reform in developing states. 

 

II.  THE REJECTION OF GLOBALIST LIBERALISM 

 

In Chapters 1 and 2, I argued that the justification of any conception of justice in immigration 

will rely at crucial points on commitments drawn from some background conception of global 

justice. In this section, I seek to bring out what is distinctive about an internationalist 

conception of justice in immigration by examining the outlines of a contrasting globalist 

liberal account. I suggest that the basic principles of globalist liberalism are difficult to 

reconcile with any restrictions on immigration, at least when we assume, as we do in ideal 

theory, strict compliance with the demands of justice. Globalist liberalism therefore implies a 

position on justice in immigration which normally requires open borders. By contrast, on an 

internationalist view, while social justice requires the removal of obstacles to domestic 

migration, free international migration is not a requirement of ideal justice. 
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 We begin by examining why globalist liberalism rejects restrictions on international 

migration. Recall that globalist liberals affirm a global scheme of equal basic rights and 

liberties; every person in the world owes every other person, as a duty of justice, protection 

for the basic liberal rights of each. One prominent argument that globalist liberals have 

advanced against immigration restrictions appeals to international freedom of movement as 

one of these basic rights. We encountered two examples of this argument in Chapter 1. 

Joseph Carens argues that freedom of movement ‘among states’, and not only within states, 

should be accepted as a ‘basic liberty in a global system of equal liberties’. 400 If international 

freedom of movement is a basic right or basic liberty, then there is a strong ‘presumption … 

for free migration’, such that immigration restrictions are unjust unless they are required to 

protect other basic liberal rights.401 Likewise, Phillip Cole argues for a ‘universal human right 

to freedom of international movement’.402 If freedom of international movement is a basic 

right, then immigration restrictions ‘stand in need of stringent justification’. 403 

As we have seen, these writers provide two reasons to affirm international freedom of 

movement as a basic liberal right within a global scheme of rights. Firstly, freedom of 

movement is an essential background condition for individuals to effectively pursue their 

chosen conception of the good. As Carens puts it, the ability to migrate freely within and 

across borders ‘might prove essential to one’s plan of life.’404 As Cole puts it, free international 

movement might be needed for a ‘human agent’ to have a ‘life story’ and to have ‘the power 
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to be its author’.405 Secondly, freedom of movement is ‘often a prerequisite for the effective 

exercise of other freedoms.’406 Without free movement, individuals will often be unable to 

give effect to the choices that their other basic rights entitle them to make. If an individual is 

to give effect to her decision to cohabit with a partner of her choice, or to pursue a job 

opportunity, or to associate with willing others in pursuit of shared aims and projects, she 

must often be able to move into, and settle in, a new geographical area – including 

geographical areas outside the territory of her state of citizenship.407 

Indeed, we can extend these arguments by noting that freedom of movement is a 

prerequisite for the effective exercise of not only those basic rights connected with an 

individual’s personal autonomy such as freedom of occupational choice, liberty of conscience, 

and freedom of association, but also of those rights connected with participation in public 

deliberation and in political life more generally. Notably, globalist liberalism exerts pressure to 

embrace global democracy in some form, and it seems likely that the effective exercise of 

rights to equal political participation on a global scale will be difficult without free movement 

across the globe. 

There is a clear case, then, for those who affirm a globalist liberal conception of justice 

to count freedom of movement across international borders among the basic rights that each 

individual in the world is entitled to. Given the special weight or priority of basic rights  

against other valuable goals and ideals, recognizing a basic right to international freedom of 

movement provides, on its own, a powerful argument for the injustice of immigration 

restrictions. In fact, globalist liberals recognize two other principles which also commit them 

to oppose immigration restrictions, especially restrictions on labour immigration. 
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Firstly, globalist liberals affirm a global principle of equality of opportunity, which condemns 

restrictions on international labour migration. As we saw in the Introduction, migrants in the 

present phase of international migration tend to move from the developing world to the 

developed world, searching for better employment and wage prospects. But restrictions on 

labour migration limit this route of economic advancement. In order to achieve a global 

economy with greater worldwide economic mobility – let alone a world with equal economic 

opportunities, in which similarly talented and motivated individuals anywhere in the world 

have similar prospects of winning scarce educational places and jobs – these restrictions must 

be abolished. 

Indeed, immigration restrictions would be incompatible with global equality 

opportunity even if the comparative prospects provided by labour market participation in 

different states were more similar. Here I disagree with Kok-Chor Tan, who suggests that if 

we could achieve ‘a more egalitarian international order’ in terms of the distribution of socio-

economic resources, then restrictive immigration policies ‘need no longer be in conflict with 

[a globalist] commitment to equal opportunity’.408 Tan’s suggestion neglects the requirement, 

necessary for equality of opportunity, that jobs and other positions be ‘open to all’, as Rawls 

puts it;409 selection procedures for jobs and other positions must pick out candidates with the 

best job-relevant skills, ‘in competitions that no one is excluded from entering’. 410 Clearly, 

country of citizenship as such will only very rarely bear on the job-relevant skills of a 

candidate, and legal restrictions on the labour market participation of non-citizens will 

therefore always count as an objectionable form of exclusion which violates global equal of 

opportunity. 
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Secondly, globalist liberals affirm some principle of global distributive egalitarianism. 

Especially over the long run, free migration would substantially reduce global wage 

differentials. Philippe van Parijs captures this mechanism for reducing global economic 

inequality neatly when he writes: 

 

Removing all obstacles to … transnational migration … would allow workers in poor 

countries to share in the benefits currently enjoyed by workers in rich countries by 

eroding all those wage differentials that are not the reflection of unequal labour 

productivities.411 

 

Even in a world with a substantially more egalitarian global distribution of income and wealth, 

free labour migration would help to maintain global distributive equality by continually eroding 

global wage differentials and evening out cyclical effects across different national economies. 

When one national economy experiences a downturn, it would experience labour emigration, 

reducing unemployment and the fiscal pressures associated with recessions such as reduced 

tax revenues and higher welfare payments; conversely, national economies enjoying stronger 

growth would attract labour immigration, thus increasing the supply of workers and limiting 

wage increases. The role that international labour migration can play in constraining global 

inequalities over time provides yet another reason for globalist liberals to favour free 

migration. 

 It seems, then, that globalist liberals have multiple grounds to condemn immigration 

restrictions as unjust, at least as a matter of ideal theory. Following Rawls, I take ideal theory 

to be concerned with specifying a conception of perfect justice; this conception serves as a 

standard by which institutional arrangements are to be assessed. In non-ideal theory, we relax 

ideal theory’s assumption of ‘strict compliance’ with the requirements of justice, asking ‘how 
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we are to deal with injustice’.412 In a slogan: where ideal theory specifies what justice demands 

of us, non-ideal theory specifies how we should respond to the injustice of others. One part 

of non-ideal theory – the one relevant to justice in immigration, as we will see in Sections VI 

and VII – concerns transitional justice. The theoretical task of this kind of non-ideal theory is to 

identify social and political reforms which can transform an unjust status quo in the direction 

of ideal justice.413 A transitionally just reform is therefore a ‘morally permissible part of a 

feasible overall program to achieve perfect justice’. 414 

With this division between ideal and non-ideal theory in view, we can safely say that 

globalist liberals should call for open immigration as a matter of ideal justice, although it is less 

clear what they should say from the perspective of non-ideal theory. Most globalist liberals 

who have written on immigration do not propose lifting all immigration restrictions as an 

immediate or short-term political goal because they believe that this may undermine the long-

term transition from the unjust status quo to future arrangements which more fully realize 

globalist liberal justice. The worry is that open immigration policies and consequent large-scale 

migration to existing liberal democratic states will, due to sheer numbers as well as adverse 

selection effects, undermine the proper functioning of public services, reduce the 

commitment that citizens have to egalitarian liberal values, and threaten the fiscal 

sustainability of redistributive and social insurance programmes.  

Thus, Carens cautions that while globalist liberals are committed to free international 

migration, that goal ‘is not politically feasible today’: if we are to satisfy globalist liberal justice 

‘in the long run’, we may have to accept restrictions on migration for the foreseeable future, 

since trying to enact open borders now may ‘jeopardize those liberal egalitarian institutions 

and practices that currently exist and slow their development elsewhere’, ultimately setting 
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back the cause of instituting a globalist liberal world order.415 Similarly, Thomas Christiano 

warns that if what he calls ‘open immigration’ undermines the stability of existing democratic 

states, and if such states are essential to the ‘long-term realization’ of a globalist liberal justice, 

then insisting on free migration in the short term is unwise, for such a policy runs the risk of 

destabilizing ‘the very institutions that give us some hope for realizing cosmopolitan justice in 

the future.’416 Finally, van Parijs argues that that until greater global distributive equality is 

achieved, states with robust internal redistribution should ‘not let people in too easily from 

poorer countries’, for fear that this will undermine support for these redistributive policies. As 

a globalist, van Parijs does not take redistribution within states to matter for its own sake;  

rather current welfare states matter because they provide proof that ‘a strongly redistributive 

economy’ is more than a ‘fancy dream’, and therefore serve as a ‘tangible model’ for a hoped 

for egalitarian global order to be realized in the future.417 

By contrast, cooperation-based internationalism denies that free international 

migration is a demand of justice, even in ideal theory. Recall that for internationalists, freedom 

of movement as a basic liberal right, equality of opportunity, and distributive egalitarianism 

are principles of social justice that apply among persons who share membership in a state, and 

not global principles that apply across international borders. They can therefore consistently 

hold that social justice demands free domestic or intra-national migration, while also insisting 

that there is no demand in ideal justice for states to enact open immigration policies to allow 

for free international migration – in fact, certain considerations of justice may require states to 

restrict immigration. 

Consider first how internationalism and globalist liberalism diverge in their 

understanding of freedom of movement as a basic right. Cooperation-based internationalism 
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agrees that freedom of movement is among the institutional conditions essential for an 

individual to form, revise and pursue her conception of the good. There is also agreement that 

freedom of movement must be protected if many of the other basic rights necessary for 

rational autonomy are to be effectively exercised. There is further agreement that freedom of 

movement is also necessary for the effective exercise of basic rights unconnected to an 

individual’s autonomy, such as her basic rights to equal political participation.  

However, cooperation-based internationalism insists that the duty to protect a given 

person’s freedom of movement and her other basic liberal rights does not fall on all other 

human persons; in the first instance it falls only on her co-citizens. As I argued in Chapter 3, the 

institutional capacity required for the protection of basic rights – including, but not limited to, 

the system of constitutional and criminal law – is maintained by the joint efforts of members 

of a state. Co-citizens can therefore press demanding claims on each other for the protection 

of their basic liberal rights, but they cannot press the same claims on non-members.418 While 

an individual’s interest in pursuing her conception of the good and plan of life may be 

frustrated if she is denied free movement into another state’s territory by that state’s 

immigration policies, she is not wronged since the members of other states lack a primary 

duty to protect and promote her freedom. 

Moreover, to the extent that the case for freedom of movement as a basic right 

depends on its importance for other basic liberal rights, it is significant that, on an 

internationalist view, the duties to protect these other rights also apply in the first instance 

among co-citizens. A clear example is the basic right to equal political participation. While 

globalist liberals may favour global democracy, internationalists understand the right as a claim 

to equal participation in state-level political processes. A justification for freedom of movement 
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as a basic right which relies on its importance for the right to equal political participation 

implies a right to domestic, but not international, freedom of movement.419 

Similarly, according to cooperation-based internationalism, an individual’s freedom 

from restrictions in moving out of her state’s territory – her freedom to emigrate – is a basic 

liberal right that only her co-citizens are bound to honour. An individual’s ability to pursue 

her personal projects and conception of the good may sometimes be seriously burdened if she 

is prevented from migrating. Since co-citizens of a state have a duty to equally protect the 

essential social conditions for each other’s rational autonomy, they have a duty not to 

constrain a citizen from leaving the state’s territory if she so chooses. However, the members 

of other states lack a parallel duty not to constrain her from entering their respective states’ 

territories according to her choice. This asymmetry between the duties of co-citizens and the 

duties of non-citizens in respect of basic protections for an individual’s rational autonomy 

explains why an asymmetry between emigration and immigration can be justified. While 

globalist liberals may accept Lea Ypi’s ‘general principle of justice in migration’ that ‘if R 

provides a valid reason for restricting incoming freedom of movement, R also provides a valid 

reason for restricting outgoing freedom of movement’, internationalists are able to reject Ypi’s 

principle.420 

According to the cooperation-based internationalism that I endorse, therefore, an 

individual’s freedom to move within, and out of, her state’s territory is a basic right whose 

protection is the duty of her co-citizens only. Since a prospective immigrant’s freedom to 

enter the territory of other states according to her choice is not a freedom that the citizens of 

those states owe it to her to protect, there is no global basic right to free international 

migration. Hence, immigration restrictions are not unjust on the ground that they violate 

prospective immigrants’ freedom of movement as a global basic right, or indeed any other 
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basic right whose protection prospective immigrants can claim from the current members of 

their would-be receiving state. 

Restrictive immigration policies similarly escape criticism for violating equality of 

opportunity. Cooperation-based internationalism requires that those who share a state have 

equal access the framework of educational and employment opportunities that their joint 

efforts sustain and reproduce; hence, each citizen must have similar chances of obtaining jobs 

or educational places if they are similarly motivated and talented. But while equality of 

opportunity among co-citizens requires free domestic migration – since that principle is 

‘flouted if an individual is unable to take a job because she is prohibited from traveling to the 

part of the country where that job is offered’421 – this principle clearly does not require an 

open immigration policy. 

While considerations of distributive justice are relevant for immigration policy, as we 

will see in Section IV, states are under no duty in justice to maintain open immigration 

policies in order to serve some principle of distributive equality which applies to the global 

economy as a whole, since cooperation-based internationalism recognizes no such principle. 

As equal co-participants in the cooperative system which produces the social goods they need 

for their autonomy, citizens have a reasons in justice to limit inequalities among themselves in 

the distribution of these social goods, but they lack any similar reason to limit global 

economic inequalities. 

Taking cooperation-based internationalism as a background conception of global 

justice, I have argued against the globalist liberal contention that there is a general duty of 

ideal justice to allow free international migration. Even if (ideal) justice does not condemn any 

immigration policy short of generally open borders, however, justice is not indifferent 

between different possible immigration policies: cooperation-based internationalism does not 

leave states full moral discretion over the regime of immigration law they enact. In the rest of 
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this chapter, I articulate some principles to guide the justice-based assessment of immigration 

policy, taking for granted the internationalist view that immigration restrictions are not in 

themselves unjust. 

 

III. FAMILY UNIFICATION AND THE RIGHT TO A FAMILY LIFE 

 

We have seen that, according to cooperation-based internationalism, freedom of movement as 

a basic liberal right does not require states to maintain an open immigration policy because 

protection for basic rights is something co-citizens owe each other only, at least when we 

bracket the question of remedial duties which become salient only in non-ideal theory. In this 

section, I will point out one basic liberal right that does in fact require states to grant certain 

prospective immigrants special eligibility for admission even in ideal theory – the right to a 

family life, or more broadly, the right to the social bases of significant caring relationships. 

My primary argument in this section is that duties of justice that current members of a 

state owe each other require immigration policies which allow family unification: the spouses and 

minor children of current citizens, if they are not already citizens themselves, must be granted 

special immigration eligibility. Without this eligibility, these non-citizen family members may 

be prevented by border restrictions from living with their citizen relations, thereby imposing 

severe burdens on the family life of the affected persons. A state whose immigration policies 

impose such burdens wrongs affected current members by failing to meet its duty to protect 

one of their basic rights – namely what I will call their right to a family life, following Article 8 of 

the European Convention on Human Rights, which proclaims an individual’s basic right to a 

‘private and family life’. 

In affirming a duty to allow family unification, and in grounding that duty in the basic 

right of current members to a family life, my argument joins a broad consensus among 

internationalist theorists who have written on immigration. For example,  Michael Blake 
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stresses that a state must not undermine the ‘familial interests of a current member’, 422 while 

David Miller insists that ‘existing citizens’ have a right to ‘have the opportunity for a family 

life’.423 Yet perhaps because of this broad agreement, there has been little in-depth discussion 

of family-based eligibility for immigration. The only detailed account I am aware of, which can 

be found in the work of Matthew Lister, departs from my own account in two important 

ways. I will spend the rest of this section explaining where I believe Lister goes wrong.  

Firstly, whereas I argue that the duty to grant special immigration eligibility to non-

citizen family members is grounded in current citizens’ right to a family life, Lister appeals to a  

separate right, the ‘fundamental right to form intimate relationships’ according to the choice 

of the right-holder.424 While the right to a family life offers special protection to two 

distinctive kinds of relationship – namely, marriage and legal (as opposed to biological) 

parenthood – Lister’s right to ‘form and maintain intimate relationships’ is ‘a subspecies of the 

general right to freedom of association’.425 

As Lister is aware, an argument grounding a right to family unification in a right to 

freedom of (intimate) association is vulnerable to the charge that it proves too much: it might 

imply that states have a duty to extend immigration eligibility not only to family members but 

also to members of any (intimate) association, such as social clubs, firms, groups of friends,  or 

even parties to any voluntary contract. Indeed, it might seem that grounding immigration 

eligibility for family unification in a general right to freedom of association leads us to Hillel 

Steiner’s view that it is always unjust for current citizens to be ‘prevented from freely 

associating with [non-citizens] on the terms jointly preferred by and mutually agreeable to 
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them’ – a view that would imply a general requirement of justice to maintain open 

immigration policies.426 

In order to resist Steiner’s radical view, we might note that freedom of association as a 

basic right should not be understood as broadly as he supposes. We might observe that the 

practice of constitutional democracies has been to distinguish freedom of association proper 

from freedom of contract or the mere freedom of ‘[p]icking one’s company’.427 Because of the 

special weight of basic rights, freedom of association as a basic right should be understood to 

protect only the interest that individuals have in being able to pursue, in common endeavour 

with like-minded individuals, their significant personal projects and plans of life. Expanding 

the basic right to freedom of association beyond this would be to overstate the significance of 

individual choice. 

In endorsing this conception of freedom of association as a basic right, we would be 

echoing the views of a number of canonical liberal authors. For example, Tocqueville defends 

a ‘right of association’ that protects an individual in ‘combining his exertions with those of his 

fellow creatures and of acting in common with them’, 428 while J. S. Mill identifies the ‘freedom 

to unite, for any purpose not involving harm to others’ as following from the ‘liberty … of 

framing the plan of our life’.429 On their view (and mine), freedom of association is a basic 

right because of its importance for individual autonomy: individuals’ ability to pursue their 

plans and projects and thereby to live autonomous lives will be seriously burdened if they are 

prevented from associating with others who share their ends and who are willing to cooperate 

to promote those ends. 
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However, when freedom of association is conceived in this way, it is not the 

formation and maintenance of a relationship with particular other individuals which is primarily 

at stake, but the ability to engage in common action to formulate and advance collective goals. 

The core interest protected by freedom of association as a basic right is therefore not 

frustrated when the right-holder is prevented from associating with particular individuals of her 

choice – what matters is that the right-holder is generally free to join associations which 

promote the projects she has chosen or is interested in exploring. Freedom of association, 

understood in this properly restricted sense, is unable to support a duty to allow special 

immigration eligibility for family members. 

An argument which attempts to ground the duty to allow family unification in a basic 

right to freedom of association therefore either proves too much, or fails to justify special 

eligibility for family members at all. A better argument will focus on the interest that 

individuals have in interacting regularly with their spouses or children, that is, with particular 

persons. As Elizabeth Brake points out, in a marriage, the spouses are known to each other ‘in 

their particularity’; for this reason, the parties to the relationship of marriage ‘are not fungible’; 

a similar analysis clearly also applies to the relationship between parents and their children. 430 

I argue that the duty to grant special immigration eligibility to non-citizen family 

members is grounded in the right to a family life, a right which protects the interest 

individuals have in maintaining a caring relationship with their immediate family members. A 

caring relationship, to borrow Brake’s account, is an ‘emotionally significant’ interpersonal 

relationship in which the ‘parties are known personally to one another, share history, interact 

regularly, and have detailed knowledge of one another.’ 431 While the state cannot guarantee the 
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success of citizens’ caring relationships, it can extend institutional protection and support for 

such relationships. 

When family members are separated by an international border, the caring 

relationships between spouses and between parents and their children are seriously burdened: 

the parties to these relationships are prevented from living together or maintaining regular 

personal contact, without which they cannot develop an intimate knowledge of each other 

and provide each other with the deeply personal form of material care and psychological 

support that is distinctive to caring relationships of these types.  By granting special 

immigration eligibility for family unification, the state acts to support and protect these caring 

relationships. 

We may nevertheless wonder why the caring relationships of marriage and parenthood 

ought to be protected by a liberal state. Extending protection to these relationships should 

not, of course, be motivated by a belief in their superior value as ways of life. Rather, 

protection is called for by the recognition that these relationships are not only widely valued 

for their own sake but also instrumentally valuable for many citizens in developing and 

exercising the moral capacities that fit them for citizenship.  

Consider first the parent-child relationship. Parenthood has a profound social 

importance: without this particular caring relationship, the reproduction of society as a system 

of cooperation over time will be difficult if not impossible. It is within the parent -child 

relationship that children typically develop their moral capacities, including their capacity for 

rational autonomy and their capacity to be an equal cooperating member of society. Thus, 

Rawls stresses the role of the family in the ‘nurturing and development’ of children as future 

citizens,432 while Brake points out that ‘[n]one of us would have moral powers, or conceptions 

[of the good] to pursue, were it not for care as children’, since the normal psychological 
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development of children requires caring relationships. 433 Parenthood, while not the only type 

of caring relationship which can nurture children as future citizens, is by far the most 

common as well as likely the most effective nurturing relationship, and for this reason is 

worthy of special protection and support by a liberal state.  

 Next, consider the relationship of marriage. Like parenthood, the marriage 

relationship is a critical site of personal development. The process of forming and revising a 

conception of the good does not end with the advent of adulthood. If we are to exercise our 

capacity for rational autonomy, we need ongoing social sites for idea formation: typically , an 

individual does not formulate her conception of the good purely through isolated cogitation, 

but ‘in colloquy with significant others’.434 Marriage, while not the only social site for idea 

formation, is surely a key site for many people. In addition, marriage partners typically develop 

a deep mutual knowledge and on this basis they provide each other with material and 

psychological care which helps each partner to carry through their plans and projects 

effectively.435 Because of its importance to citizens in forming, revising and pursuing a 

conception of the good, marriage as a caring relationship should be specially protected and 

supported by a liberal state. 

A further objection is that my argument – like the argument from freedom of 

association which I criticized – proves too much: parenthood is not the only caring 

relationship which can nurture children as future citizens, and marriage is not the only caring 

relationship which furnishes adult citizens with material and psychological support and a site 

for idea formation. Especially when we consider that not all caring relationships currently 

qualify, in both law and common social understanding, as marriages – but only those which 
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involve a ‘cohabiting, financially entangled, sexual, monogamous, exclusive, romantic’ 

partnership436 – we will see that there is a range of alternative relationships that could be just 

as valuable for citizens’ exercise of their rational autonomy as marriage.  In particular, for some 

adult citizens, a close non-sexual friendship or a network of friendships might be the central 

caring relationship in their lives. 

This objection charges that my argument offers no principled reason to deny special 

immigration eligibility to non-citizens who are engaged in significant caring relationships with 

current citizens but who are not their immediate family members.  My response is to 

substantially accept the charge: those non-familial caring relationships which play a role in 

some citizens’ lives analogous to marriage and parenthood should indeed receive the same 

institutional protection and support, including the grant of special immigration eligibility. For 

example, there is no reason why the close and significant friendships of current citizens with 

non-citizens should not be supported by immigration policy – with the crucial proviso that we 

can devise a feasible administrative mechanism to distinguish between casual friendships and 

bona fide cases of friendships which as caring relationships genuinely play a role in citizens’ 

lives analogous to that played by marriage. Immigration policy should not arbitrarily privilege 

dyadic, monogamous, sexual relationships over other types of caring relationships.437 

Indeed, we should not conceive of the right to a family life in isolation; that right is 

only the most prominent example of a more general right to the social bases of significant 

caring relationships. If immigration restrictions impose a burden on other kinds of relevantly 

similar caring relationships, they should also be lifted. While I have chosen to focus my 

discussion primarily on current citizens’ right to a family life and immigration eligibility for 

non-citizen family members, this is only because family-based immigration represents the 

clearest and most familiar case. 
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We turn now to my second point of divergence from Lister’s account. He argues that 

the financial conditions that states commonly impose on eligibility for family unification can 

be just. For example, currently British citizens can only sponsor a spousal visa if they earn an 

income of at least £18,600 a year – significantly higher than the annual income of a person in 

full-time work on the minimum wage. Financial requirements of this kind are intended to 

minimize the risk that non-citizen family members who are admitted and allowed to settle in 

the state’s territory will be unable to support themselves financially and will resort to public 

funds. 

Lister defends these financial conditions in principle on two grounds: firstly, financial 

requirements help ensure that family unification ‘does not violate reciprocity among citizens’, 

by minimizing the negative fiscal impact of family-based immigration; and secondly, financial 

requirements help ensure that ‘no citizens are used as a mere means to the support of 

another’s choices’.438 Both of these arguments are dubious. 

The first argument fails to take seriously the special weight of claims for family 

unification. Recall that, on my view, granting special immigration eligibility for family 

unification is required to protect a basic right, namely the right to a family life. Because citizens’ 

basic rights are essential institutional conditions for their rational autonomy, liberals have 

often argued that these rights should not be infringed even for the sake of other morally 

important goals, including achieving greater socio-economic fairness. Famously, Rawls 

assigned priority to the principle protecting citizens’ equal basic liberties, such that the 

restriction of basic liberties for the sake of equality of opportunity or socio-economic 

advantages is deemed unjust.439 If liberal justice properly accords special weight to citizens’ 

basic rights, then burdening the family lives of some citizens cannot be justified by appealing 

to the goal of mitigating the adverse distributive impact of family-based immigration. 
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Moreover, many of those current citizens who are affected by financial conditions on family 

unification are among the least advantaged themselves.  

Lister’s second argument is dubious because it relies on a strict principle of choice-

sensitive cost internalization which is inappropriate to the context of intimate, caring 

relationships. Lister insists that a citizen should be required to bear the full cost of her choice 

to marry a non-citizen; if the costs of an individual citizen’s choices are not internalized in this 

way, he argues, the autonomy of other citizens is compromised or disrespected, since they are 

made to promote ends that are not their own. 

While there are indeed contexts in which it is appropriate to hold individuals 

responsible for bearing the costs of their choices, applying a strict  principle of choice-

sensitivity to the case of family-based immigration will seriously burden what Sophia Moreau 

has called the ‘deliberative freedom’ of citizens, that is, their ability to engage in practical 

deliberation about how to live, free from the pressures of normatively extraneous 

considerations.440 Citizens cannot properly exercise rational autonomy if central and 

significant decisions in their lives must be made while subject to pressures which prevent 

them from responding to the reasons which are directly relevant to the choice at hand.441 The 

deliberative freedom of citizens in deciding about marital choices seems to require that 

immigration policy insulate that decision-making process from the extraneous consideration 

of whether the expected combined income of the spouses will be sufficiently high to render 

future reliance on public assistance unlikely. Moreover, when we stand ready to absorb the 

possible fiscal costs of a co-citizen’s choice to marry a non-citizen, we need not see ourselves 
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as extending support for or endorsing her particular choice, but only as protecting her 

deliberative freedom.442 

 

IV. DISTRIBUTIVE JUSTICE AND IMMIGRATION POLICY 

 

In the previous section, we saw that because co-citizens are responsible to each other for the 

mutual protection of their basic liberal rights, they have a duty of justice to support 

immigration policies which grant special eligibility for admission to the non-citizen spouses 

and minor children of current citizens – and indeed to all persons with whom current citizens 

share a significant caring relationship. In this section, I examine another way that duties of 

justice owed among current citizens might affect our assessment of immigration policy: 

specifically, I ask how a (labour) immigration policy’s distributive impact on current citizens 

matters for the justice of that policy. 

Again, my discussion is an exercise in ideal theory: I am concerned to understand what 

justice in immigration requires of those who share a state in the first instance, not how they 

should craft their immigration policy in response to injustice. I therefore adopt the 

perspective of a state whose domestic system of cooperation is just according to the demands 

of cooperation-based internationalism. I assume that the state whose immigration policies are 

under scrutiny houses a system of cooperation that is able to produce, independently of 

opening its borders to migrant workers, sufficient social goods to ensure propitious 

conditions for the rational autonomy of all its members. Moreover, bracketing the effects of 

immigration, social goods are distributed among citizens in ways that appropriately reflect 

their equal participation in social cooperation and their equal claim to the advantages of social 

cooperation. I also assume provisionally that other states each house at least minimally just  

systems of social cooperation, although I will relax this assumption at the end of this section.  
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Few internationalists have offered a sustained account of the relevance of distributive 

justice for immigration policy in ideal theory. Indeed, Rawls notoriously claims that 

immigration is essentially a problem for non-ideal theory, and will be ‘eliminated as a serious 

problem in a realistic utopia’.443 The chief exception is found in the work of Stephen Macedo, 

whose internationalist account of global justice takes shared membership in a state to be a 

morally significant relation of co-participation in a system of collective self-governance.444 

Macedo insists that in assessing immigration policy, ‘concerns about distributive justice are 

relevant and urgent’; these concerns, moreover, are ‘inward-looking’: they relate to the ‘special 

obligations we have toward our poorer fellow citizens’.445 

His core contention is that if ‘high levels of immigration have a detrimental impact on 

our least well-off fellow citizens’, or if ‘particular patterns of immigration worsen domestic 

economic disparities’, then there are ‘weighty (but not necessarily conclusive)  reasons’ to limit 

immigration, even if those who seek admission are worse off than those co-citizens that 

immigration restrictions seek to protect.446 For Macedo, to the extent that a particular 

immigration policy (1) harms the least advantaged current citizens, or (2) widens inequalities in 

economic prospects among current citizens, then there are strong (although not indefeasible) 

reasons in justice to favour alternative policies. 

These principles of justice in immigration are explicitly justified by appeal to the 

background commitments of Macedo’s internationalist conception of global justice, according 
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to which those who are ‘related as coparticipants in a political society have special reasons to 

be concerned about disparities of wealth and opportunity’ among themselves.447 According to 

what Macedo calls the ‘membership-based view’ of social justice, distributive justice among 

those who share a state requires them to support public policies that limit economic 

inequalities among them, since these inequalities arise from the workings of the basic 

institutions that they jointly uphold and impose. Only then can the system as a whole be 

justifiable to all who are involuntarily subject to it as ‘citizens with equal standing’; 448 in 

particular, constraints on economic inequalities are required to ensure that the system is 

justifiable even to those who are left the worst off by that system’s operation.449 Immigration 

policy, ‘as part of the basic structure of social institutions’  that affect the comparative 

economic prospects of different groups and classes of citizens, is morally constrained by  these 

egalitarian demands of distributive justice.450 

 I disagree with Macedo that egalitarian constraints on the distributive impact of 

immigration policy follow directly, as it were, from distributive egalitarianism as a principle of 

social justice. Co-citizens should not assess an immigration policy by considering how its likely 

effects would answer to the demands of an independent principle of social justice requiring 

distributive egalitarianism among those who share in domestic social cooperation. Rather, 

they should conceive of (labour) immigration as distinctive a way of restructuring an existing 

system of social cooperation, and they should ask what sui generis principles apply to 

proposed restructurings of this type. 

Nevertheless, I broadly agree that, in virtue of their special relation as co-participants 

in a system of social cooperation, those who share membership in a state have powerful 
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justice-based duties to support only those immigration policies whose distributive impact is 

acceptable to the least advantaged among them. Indeed, I join Macedo in claiming that, 

bracketing other considerations of justice such as duties to protect the basic liberal rights of 

co-citizens and remedial duties to members of other states, an immigration policy is unjust 

when it worsens the economic prospects of the least advantaged current citizens or widens 

economic inequalities among current citizens. I accept these claims not as implications of 

egalitarian principles of social justice to the case of immigration, but as implications of a 

general principle which I will argue specially regulates the choice of immigration policies 

among those who share a state: an immigration policy’s distributive impact on current citizens 

is just when it equally promotes the economic prospects of all citizens, unless an unequal 

distribution of the gains from immigration favours less advantaged citizens over more 

advantaged citizens. 

Before we proceed to a defence of my proposed general principle, two clarifications 

are in order. Firstly, since there are independent requirements of justice to allow family 

unification and to admit refugees, and since these requirements, being more morally urgent, 

have priority over concerns of distributive justice within developed states, our focus should be 

confined to labour immigration policy. Secondly, since it will be excessively costly or even 

impossible to predict the distributive effects of an immigration policy at the level of specific 

individuals accurately, it is reasonable to evaluate policies in terms of their economic effects 

on different social classes and representative groups, such as occupational groups or skill groups. We 

can therefore formulate more precisely the general principle regulating the distributive impact 

of immigration policy as follows: a labour immigration policy’s distributive impact on current 

citizens is just when it equally promotes the economic prospects of a ll social classes and 

representative groups, unless inequalities in the distribution of the gains from labour 

immigration favour a less advantaged class or group over a more advantaged class or group.  
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My argument in defence of this general principle begins by asking how economic 

gains to existing citizens from labour immigration might be generated. Firstly, since 

immigrants themselves consume goods and services, they might add to demand in the 

economy, providing profit opportunities for firms and employment opportunities for 

workers. Secondly, labour immigration might increase the productivity of native workers 

through production complementarities between their skills and experience and those of native 

workers, and between their skills and experience and the capital stock of the receiving state’s 

economy.451 For example, the entry of low-skilled immigrants into the workforce may allow 

more educated native workers to reallocate their labour toward jobs that better suit their skill 

levels. Conversely, highly-skilled immigrants may have special skills that are relatively lacking 

among native workers. Thirdly, when a flexible labour immigration policy allows for domestic 

labour shortages to be easily met by hiring migrant workers, wage costs are controlled, making 

firms more competitive and lowering prices of goods and services for consumers. 452 

Notice that none of these pathways to the generation of gains from immigration rely 

on the special contribution of any particular social class or representative group among 

current citizens. Rather, they depend on the restructuring of the economy as a whole by 

opening the domestic labour market to immigrant labour of certain types. Aaron James has 

made a similar point with respect to the gains from international trade: ‘The goal  is macro-

level change in the allocation of productive resources, for the sake of macro-level … gains 

across an economy.’453 Current citizens contribute to the generation of the immigration 
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surplus simply by supporting and complying with the rules of the general structure of 

institutions which permits a certain controlled level of labour immigration, and by continuing 

to participate in productive activity, changing their behaviour in response to changing 

economic incentives. 

Since, at least in the significant sense mentioned above, all current members of a state 

which opens its labour market to immigrant workers contribute equally to the generation of 

the aggregate gains from immigration, no class or group has a stronger claim than any other 

class or group to a greater share of the gains from immigration. Moreover, since we conceive 

of each current citizen as a human person with the capacity for rational autonomy,  all have an 

equally strong interest in receiving a greater rather than a smaller share of the gains from 

immigration. Hence, there is a presumption in favour of equal division of the gains from 

immigration: the prima facie principle for the distribution of the aggregate gains from labour 

immigration is equality of gain, at least as a benchmark from which departures must be justified 

by reasons that are acceptable to all citizens. 

It may be objected that equal division of the gains from labour immigration is an 

implausibly inflexible distributive principle. I offer three responses to this objection. Firs tly, 

the metric in terms of which some class or group is to be judged to have gained from labour 

immigration is the average lifetime economic prospects of its constituents, that is, their 

average expectations of obtaining employment and gaining income and wealth over the course 

of their whole lives. While in the short-term variations in the gains from immigration across 

different classes and groups are of little moral significance, persistent inequalities in the 

distribution of gains are more troubling, especially once citizens have taken reasonable steps 

to adapt to changed economic circumstances. 

Secondly, the principle does not (presumptively) require that all  citizens benefit equally 

in terms of market outcomes; if labour immigration generates market outcomes where some 

classes and groups gain while others gain less or even suffer setbacks,  policies designed to 
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redistribute the gains from immigration can be implemented so that all classes and groups in 

society benefit evenly from labour immigration. Finally, and most importantly, equal division 

of the gains from immigration simply represents a presumptive benchmark; it is not a 

conclusive principle. If departures from equal division of gains can be justified by reasons 

acceptable to all classes and representative groups, then unequal gains are not unjust.  

I suggest, on the basis of two arguments, that departures from equality will be 

acceptable to all when they favour a worse-off class or group over a better-off class or group, 

but not vice versa. The first argument appeals to something like what Martin O’Neill has 

called ‘the diminishing moral significance of greater benefits in well-being.’454 If the economic 

restructuring made possible by a particular labour immigration policy promises to confer 

benefits on a badly-off class or group but at the same time will likely confer comparably 

inferior gains or even impose setbacks on some better-off class or group, the potential 

beneficiaries can answer objections to such a policy from the potential (relative) losers  by 

pointing to how the latter already – that is, independently of immigration – have greater 

shares of social goods with which to pursue their personal projects and plans of life. The 

reasons to benefit the well-off class or group are therefore less weighty than the reasons to 

benefit the worse-off class or group. 

The second argument appeals to an idea of reciprocity or fairness among those who 

share a state and who are hence co-participants in a shared system of social cooperation. This 

argument seems to be gestured at by Macedo, who maintains, of an immigration policy that 

would harm the economic interests of the least advantaged current citizens, that  ‘it is not 

reasonable to expect our less-well-off citizens to accede to [such] a policy on the grounds that 

it makes those with the luck of superior endowment by nature and birth even better off.’ 455 
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Macedo’s suggestion seems to be that less-well-off citizens can reasonably object to an 

immigration policy that further benefits already better-off citizens, especially when these 

better-off citizens are better off as the result of morally arbitrary factors such as their natural 

endowment of talents or initial social position. 

We can expand on this suggestion with reference to the cooperation-based 

internationalism I defended in Chapter 3. As we saw in that chapter, those social classes or 

representative groups more advantaged by domestic social cooperation have no special claim 

to a privileged position within the domestic economy: their better economic prospects are 

justified primarily by the importance of economic incentives in spurring productivity, and not 

by their greater contribution to social cooperation or by their greater need for or worthiness 

of receiving primary social goods. We have also seen in this section that they do not have a 

special claim to a greater rather than a smaller share of the gains from immigration.  

When deciding whether to restructure the economic system they collectively 

participate in by opening the labour market to immigrant workers, therefore, those who 

occupy less advantaged positions in the system of cooperation have strong reasons to oppose 

any form of restructuring which confers still greater benefits on already privileged classes or 

groups, without comparably promoting – and in some cases even setting back – the economic 

interests of less well-off classes or groups. Forms of macroeconomic restructuring which 

benefit already better-off classes and groups at the expense of worse-off classes and groups, 

or which disproportionately benefit better-off classes and groups, go against reciprocity 

among the cooperating members of a system of social cooperation, while forms of 

restructuring that lead to equality of gain or disproportionate benefit for worse-off classes and 

groups do not. 

If these arguments are successful, they vindicate my proposed general principle which, 

to recall, claims that a labour immigration policy’s distributive impact on current citizens is 

just when it benefits all classes and groups equally, unless an unequal distribution of the gains 
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from immigration favours classes or groups less advantaged by domestic social cooperation 

over classes or groups more advantaged by domestic social cooperation. This principle 

explains why a labour immigration policy which widens economic inequalities among current 

citizens or worsens the economic prospects of the least advantaged citizens is unjust. It goes 

beyond Macedo’s conclusions, however, since it is concerned not only with the distributive 

impact of labour immigration on the worst off class or group of current citizens, but also with 

classes and groups above the minimum; the principle tells against labour immigration policies 

which channel the gains from immigration towards a better-off class or group and away from 

any class or group which already occupies a comparably less advantaged position.  

As a way of bringing out the implications of the principle I have defended, consider 

the distributive impact that recent labour migration to developed states has had on current 

citizens of these receiving states. Admittedly, some economists claim that the labour market 

impact of immigration has been minimal. Reviewing the case of immigration to the United 

States, David Card concludes that there is only ‘slight’ evidence that immigration has harmed 

the labour market opportunities of native workers.456 However, many other economists argue 

that even if the aggregate effects of immigration have been muted, the large-scale immigration 

of low-skilled workers has worsened the economic prospects of low-skilled and low-waged 

native workers. 

Thus, economists have found that in the United Kingdom, workers in the low-skilled 

services sector experienced a serious negative impact on wages;457 more generally, there is 

evidence that while most native workers in the UK experienced wage gains from immigration, 
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low-waged workers experienced declines in their wages. 458 George Borjas reports a similar 

adverse impact from immigration on low-skilled US workers’ wage and employment 

prospects. Moreover, he argues that the benefits from immigration to the US have been 

unequally distributed; in particular, ‘immigration has shifted income away from less-skilled 

natives toward highly skilled natives and owners of capital.’ 459 Paul Collier points to a broadly 

similar distributional effect: ‘most indigenous workers end up gaining, while the poorest end 

up losing.’460 

If Borjas, Collier and others are right that past and present immigration policies 

adopted by developed states have had labour market effects which favoured those already 

better off among their members over those already worse off, and indeed have worsened the 

economic prospects of the least-skilled and lowest-waged current citizens, then in the light of 

the principle I have defended in this section, the justice of such policies is seriously called into 

question. If such policies are not accompanied by significant redistribution away from these 

observed market outcomes, or are not otherwise justified by considerations relating to the 

duty of assistance to non-members, they are unjust. 

The appropriate arrangements to redistribute the aggregate gains from immigration 

will depend on the specific labour market effects of an immigration policy. Presumably, 

redistribution will involve some forms of relatively direct transfers through progressive 

taxation, on the one side, and income support, on the other. However, not all setbacks from 

labour immigration that badly-off current citizens suffer can be compensated through direct 

financial transfers.461 Clearly, one important way in which a class or group of current citizens 

may lose out from labour immigration is when they experience unemployment stemming 
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from more intense labour market competition. As a response to increased unemployment, 

unemployment insurance schemes could be reinforced. In addition, fiscal and monetary 

policies aimed at stimulating economic activity and boosting overall employment, as well as 

arrangements to facilitate the re-training of affected workers, could be implemented. When 

these policies and schemes are financed through redistributive taxation, the aggregate gains 

from immigration are redistributed to those adversely impacted by the market effects of 

labour immigration. 

Provided that such redistributive mechanisms are effective and adequately 

implemented, even an immigration policy that causes unemployment or depresses wages for 

some groups can be just. Beyond relatively modest levels of labour immigration, especially 

when immigrant workers are concentrated in particular skill or occupational groups, such 

redistribution may be ineffective. In particular, very large flows of low-skilled immigration 

may result in levels of unemployment among low-skilled current citizens that overwhelm 

redistributive and compensatory mechanisms. In such cases, justice will require – bracketing 

for now the demands of the duty of assistance – labour market protection; that is, restricting 

the entry of migrants with similar skill profiles to reduce labour market competition. 

This suggests that some form of selection among prospective labour migrants 

according to their skill profile may be justified as a way of managing the distributive impact of 

labour immigration on current citizens. When an immigration policy has a labour market 

impact that benefits better-off classes and groups at the expense of worse-off classes and 

groups, and redistribution is an ineffective response, moving to protect affected workers from 

harmful or unfair market outcomes through skills-based selection is not only permissible, but 

is in fact required by duties of distributive justice among current citizens. However, it should 

be noted that redistributive mechanisms likely only become ineffective, and hence distributive 

justice among co-citizens only demands selection among immigrant workers, at relatively high 

levels of immigration. 
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Before bringing this section to a close, I must clarify two points about my argument 

thus far that stem from its location within ideal, rather than non-ideal, theory. Firstly, we must 

distinguish between the question of when the redistribution of the gains from immigration is 

ineffective, and the question of when redistribution may be politically infeasible. Many writers on 

immigration have worried that immigration, especially the immigration of low-skilled workers 

who are culturally and racially different, typically reduces political support for redistributive 

policies. Collier has argued that the ‘immigration of culturally distant people who 

disproportionately occupy low-income slots in the economy’ erodes the ‘shared sense of 

identity’ which sociologically underpins political support for redistribution.462 Similarly, 

Macedo points to empirical studies suggesting that ‘high levels of immigration by low-income 

people may make transfer payments less politically popular’ .463 

Although Stuart Soroka, Keith Banting and Richard Johnston provide some empirical 

evidence that increased immigration has been negatively correlated with spending on public 

goods and on welfare state programmes, they acknowledge that the actual causal mechanism, 

if any, between immigration and decreased support for redistribution is not well understood 

and remains the subject of conjecture.464 Since there is copious independent evidence that 

increased racial and ethnic diversity correlates negatively with support for robust redistributive 

policies, it seems that one plausible explanation for their observations is that increased 

immigration has typically led to increased racial and ethnic diversity, and that a negative 

reaction to racial and ethnic difference among existing voters explains the withdrawal of 

support for spending on public goods and universal welfare programmes. 465 Another plausible 
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explanation is that the immigration of low-income workers drives the income of the median 

resident below that of the median voter, leading to decreased support for economic 

redistribution.466 

If these explanations are correct, then the unjust motivations of racial animus and 

greed drive the political infeasibility of redistributing the gains from immigration. However, in 

ideal theory we assume that citizens are motivated by a sense of justice and display what Rawls 

calls a ‘reasoned allegiance’ to just policies and institutions: they are motivated to support just 

policies – such as just redistributive policies – because they recognize that these policies are 

just.467 The political infeasibility of schemes to redistribute the gains from immigration is 

therefore not a worry in ideal theory; only the ineffectiveness of redistributive or 

compensatory schemes is. Of course, when we relax the assumptions of ideal theory to ask 

how we should respond to injustice as identified by our ideal principles, the political feasibility 

of various reforms aimed at bringing us closer to justice must be taken into consideration.  

Secondly, since my argument has been developed as an exercise in ideal theory, I have 

not considered the demands of the duty of assistance, that is, the remedial duty to help 

persons who live in states whose systems of social cooperation are unable to sustain the social 

conditions under which they can lead autonomous lives. As I will argue in Sections VI and 

VII, the duty of assistance has substantial implications for immigration policy. In particular, 

the duty requires developed states to admit, as refugees, persons whose basic human rights to 

civil and political freedom are threatened in their home states. Furthermore, the duty also 

requires such states to craft their (labour) immigration policies with an eye to facilitating 

reforms which will contribute to economic and political development in developing states. 
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This latter requirement may, as we shall see, recommend either more or less restrictive 

immigration policies toward (especially skilled) migrant workers from developing states, 

depending on the particular circumstances of the sending state. 

The principle I have defended in this section expresses what those who share a state 

owe each other when deciding whether and how they should restructure their economy by 

allowing labour immigration. These duties among co-citizens must be balanced against the 

duties owed to non-members, especially those who live in developing states. I have already 

suggested that the extremely urgent claims of refugees to admission should be given priority 

over duties owed to co-citizens. The appropriate balance to be struck in other cases between 

duties owed among those who share membership in a developed state and duties owed among 

all persons in virtue of common humanity is less clear. Within the confines of this chapter I 

can only echo Macedo’s insistence on ‘the necessity of grappling with the tension between 

two important moral demands: justice to our fellow citizens and humanitarian concern with 

the plight of poor persons abroad’, even if I would characterize our duties to non-members as 

going beyond a merely humanitarian response to poverty.468 

 

V. CRITERIA OF SELECTION AND DUTIES TO CO-CITIZENS 

 

In our discussion of the distributive impact of labour immigration, we saw one way that 

justice permits, and may even require, some form of selection among prospective immigrants. 

We might ask whether other criteria by which states might select prospective immigrants can 

likewise be just. Note that since we are concerned with criteria of selection among prospective 

immigrants, we are assuming that the exclusion of at least some who seek entry can be just. Our 

focus is therefore on the entry of those prospective immigrants who do not fall into a 
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category, such as being the spouse or minor child of a current citizen,  which normally entitles 

them to admission – what Michael Blake has called ‘discretionary immigration’. 469 

I will define discretionary immigration in the following way: in principle, states could 

entirely exclude prospective immigrants of this type without wrongdoing. For example, it is 

not unjust for a state to close its borders to all labour immigration – although almost no state 

does in practice, since under a wide range of empirical conditions participating in the practice 

augments national income and brings other economic benefits. Nevertheless, immigration 

that is discretionary in this sense is not morally unconstrained: if the citizens of a state choose 

to open their borders to discretionary immigration, the immigration policies they enact must 

comply with the duties of justice owed among themselves, as well as to non-members. We 

have already seen how skills-based selection among prospective labour migrants based on the 

likely distributive effects of their entry into the domestic labour market can be permissible and 

even required. 

In this section, I will suggest that aside from selection based on employment-relevant 

skills, language competence, and motivation to integrate into the receiving society as an equal 

cooperating citizen, other types of selective criteria are unjust. I examine various criteria of 

selection that states have practised or are defended elsewhere in the literature – criteria which 

select on the basis of a prospective immigrant’s race, sexual orientation, cultural membership, 

religious conception or other comprehensive doctrine – and find them to be generally suspect. 

When, however, prospective migrants with certain religious beliefs, comprehensive doctrines 

or cultural practices are disfavoured because their admission is likely to undermine the 

background conditions for the stability of just domestic institutions, or make their integration 

into the receiving state as free and equal citizens especially costly, such factors can be taken 

into account without injustice. 
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My arguments will focus primarily on the ways in which selection of prospective 

immigrants according to these suspect selection criteria violate duties owed among current 

citizens. However, I will also argue that when these criteria are justified by appeal to 

demeaning beliefs about the group disfavoured for admission,  they are objectionable for the 

further reason that they wrong excluded migrants by violating moral cosmopolitan requirements 

owed among all human persons. 

To anchor our discussion, I will begin by considering the paradigm example of a 

suspect selection criterion, and one which has attracted significant attention in the theoretical 

literature: selection based on racial identity. Much of this attention has been a response to 

Michael Walzer’s notorious discussion of the ‘White Australia’ policy. This policy heavily 

promoted European and especially white British immigration while barring entry to non-white 

migrants. Although Walzer objects to this policy for the reason that Australia claimed 

jurisdiction over, and hence excluded certain migrants from, a vast territory that was larger 

than what was needed for Australians to continue their ‘way of life’, he does not condemn the 

policy of racial selection for the promotion of a racially-inflected collective way of life as 

unjust in itself. For Walzer, once we bracket the question of Australia’s jurisdiction over large 

tracts of unoccupied land, there was nothing unjust in its enactment of an immigration policy 

aimed at achieving racial homogeneity.470 

Unsurprisingly, Walzer’s view has been universally rejected by theorists of justice in 

immigration. It seems to me, however, that the available critical accounts have failed to 

identify and resist one of Walzer’s fundamental errors. For example, Blake’s primary objection 

points to the fact that Australia was not actually a racially homogeneous society. As such, its 

racially discriminatory immigration policies sent a demeaning message to its existing non-white 

members by identifying the state with its white citizens only and signalling that non-whites 
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were ‘second-class citizens’.471 Similarly, Andrew Altman and Christopher Heath Wellman 

condemn the White Australia policy as unjust because any state which excludes prospective 

immigrants on the basis of some racial classification will ‘wrongly disrespect its own citizens 

who belong to the dispreferred category’, marking them as ‘second-class citizens’.472 

For these theorists, the injustice of immigrant selection based on race depends on the 

fact that all, or nearly all, societies are in fact racially heterogeneous. When a stat e whose 

members are racially diverse enacts a racially selective immigration policy, it wrongs those of 

its current members who share a racial identity with the disfavoured group or groups by 

undermining their dignity and self-respect as equal citizens – racially selective policies send a 

demeaning message to these current citizens and call into question their fitness for citizenship. 

While this approach to identifying the injustice of racially selective policies picks out 

one important objection to such policies, it is nevertheless incomplete. As Blake and Wellman 

themselves admit, if there were no other objection to such policies, then a state whose 

members were actually racially homogeneous could justly impose immigration restrictions 

aimed at preserving that homogeneity.473 Admittedly, very few if any societies are racially 

homogeneous in reality. Moreover, maintaining such homogeneity will almost certainly be 

incompatible with discharging independent duties of justice in immigration, such as allowing 

family unification and resettling refugees. Nevertheless, we can still imagine the possibility of a 

state that at some point in its history has a racially homogeneous membership. When we do, 

we are likely to be ‘horrified’, as Wellman admits he is, at the prospect of that state adopting 

an immigration policy goal aimed at preserving its racial homogeneity.474 
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Against Blake and Wellman, I suggest that Walzer’s view is flawed not solely because 

it fails to account for the effects of racially selective immigration policies, such as the demeaning 

message they send to certain current citizens, but because achieving a particular racial 

composition among its members can never be a just aim of state policy . Hence a state’s 

immigration policies are unjust when they aim at the racial homogeneity – or diversity – of its 

population. Racially selective immigration policies are unjust in themselves, not merely for their 

effects. 

To see why, recall the liberal conception of political society which lies at the 

foundation of cooperation-based internationalism: the members of a political society are 

united as citizens participating in a system of social cooperation by which they produce the 

social goods required for the rational autonomy of each. Given this conception of political 

society, all persons who are willing and able to participate in social cooperation on fair terms 

have the capacity to be members. A person’s racial identity is therefore wholly irrelevant to 

her fitness for political membership. Racially selective immigration policies reflect a very 

different understanding of political society, according to which a state’s racial composition or 

character is fundamental to its point and purpose, such that public policy can and should aim 

to preserve the particular racial character of the state. 

It is a core tenet of liberal thought that only the liberal conception of political society 

is capable of attracting the unforced support of all persons who are involuntarily subject to 

political rule. When the state is conceived as a system of fair cooperation for the production 

of social primary goods, political power is exercised to promote only those interests that all 

persons can be expected to recognize. In contrast, the idea that each state has a  ‘racial identity 

whose preservation is a legitimate ground for immigration policy’ 475 elevates to the status of a 

common goal what are deeply sectarian social ideals – namely racial homogeneity or racial 

diversity for their own sake – which some citizens can reasonably reject as pointless, irrational 
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or as inextricably bound up with empirically and morally mistaken ideas about the inherent 

superiority or inferiority of different races. 

Hence, in addition to unjustly undermining the equal self-respect of current citizens of 

the disfavoured race, racially selective immigration policies wrong current members more 

generally by forcing them to promote a goal that they can reasonably reject. This objection to 

racially selective policies applies even in the (highly unlikely) case of racially homogeneous 

societies, since the wrong it identifies does not lie in the demeaning message such policies 

send, but in the way in which they press current members into the service of a goal which 

they can reasonably reject and may indeed find irrational or repugnant. 

Since no mainstream political party would propose explicit racial selection today, my 

extended discussion of such policies might seem academic. I believe it is worth focusing on 

the question of racial selection for two reasons. Firstly, in many societies hostility to racial 

difference remains an important – even the primary – determinant of anti-immigration 

attitudes. For example, research has found that in the case of the UK, opposition to 

immigration is strongly linked to the national origin of immigrants; moreover, race-related 

concerns are a greater determinant of anti-immigration attitudes than concerns about the 

labour market impact of immigration or the potential burden on the welfare system. 476 Against 

the background of such attitudes, the electoral incentives to propose immigration policies 

which achieve racial selection indirectly are strong. Indeed, Michael Dummett has argued that 

many facially neutral immigration policies enacted in the UK and other Western European 

states should be understood in this context.477 It is therefore important to be clear about why 

racial selection, overt or covert, is an unjust approach to discretionary immigration.  
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Secondly, the final objection I developed to racially selective immigration policies has 

a more general application: it holds for any selection criterion that has no connection to social 

and political goals that all current members can share. Consider policies which disfavour 

prospective immigrants based on their sexual orientation. Such policies have been in place much 

more recently than racially selective policies: for example, until the Immigration Act of 1990, 

so-called ‘sexual deviation’ was an explicit ground for denial of entry to the US. 478 This policy 

obviously had the effect of unjustly undermining the self-respect of US citizens who were 

members of sexual minorities, communicating the false and demeaning idea that their 

sexuality made them less fit for citizenship than heterosexuals. But this policy was unjust for a 

further reason: it could not be ‘defended publicly as rationally related to the common good’; 479 

rather, it aimed at promoting a sectarian conception of human sexuality in which 

heterosexuality is held up as an ideal. 

Selection criteria based on religious affiliation and cultural membership are also generally 

suspect; however, these cases are more complex than racist and homophobic immigration 

policies. This complexity is reflected in existing defences of cultural selection. David Miller 

has argued that justice permits, or even mandates, public policy aimed at the preservation of a 

state’s national culture. Hence, in selecting among prospective immigrants, states may ‘give 

precedence to people whose cultural values are closer to those of the existing populat ion’.480 

Miller nevertheless stresses that we must distinguish between the ‘national culture 

proper’, which is shared by all current citizens, and ‘private cultures that exist within the state’: 

while selective policies aimed at preserving the national culture are just, selection which 

favours certain private cultures over others is unjust. This insistence on neutrality with respect 
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to private cultures stems from concerns very similar to the one I raised above about selection 

based on race and sexual orientation: selection according to membership of particular private 

cultures will unjustly signal a privileged status for citizens associated with favoured cultural 

groups and an inferior status for those associated with disfavoured groups. 481 

The significance of Miller’s distinction between a national culture and a private culture 

clearly turns on the claim that all citizens identify with the former, but not the latter. We may 

doubt, however, whether national cultures are ever shared in the relevant sense by all current 

citizens. Consider the example of a putative ‘national’ language. Suppose that a state is 

linguistically homogeneous – I will leave aside here the obvious objection that in reality most 

states are linguistically diverse. In this sense, all citizens share one aspect of the national 

culture. However, notice that some citizens may simply use the national language for 

communication, without valuing that language and its literary tradition non-instrumentally. 

These citizens will not support preserving the particular national language; they would not be 

concerned to prevent the national language from losing out in the face of competition from 

English or some other international language and may indeed welcome that prospect. State 

policies – including immigration policies – aimed at preserving the particular, distinctive 

national language force them to join in promoting a goal that they reasonably do not share. 

I therefore do not join Miller’s endorsement of immigration policies which 

‘differentiate sharply among prospective immigrants between those who speak the national 

language and those who don’t’, with aim of preserving the national language as ‘one of the 

[national] community’s most important distinguishing characteristics’.482 More generally, I take 

selective policies which aim at preserving the distinctive cultural practices dominant within the 

population of the receiving state to be unjust. I do not claim, however, that facility with 

specific cultural practices can never be a just basis for selecting immigrants. 
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Language-based selection again provides an illuminating example. A state has many 

defensible reasons to favour prospective immigrants who display competence in the common 

language of its citizens. As Blake has noted, without language competence of this kind, 

admitted immigrants will be unable to effectively engage in democratic political deliberation. 483 

More generally, an admitted immigrant who is unable to speak the common language will be 

much less likely to find employment, will be unable to pursue many opportunities available in 

her new society, and will be unable to effectively exercise her basic rights and liberties as a 

citizen. 

Of course, admitted immigrants who initially lack language competence will often be 

able to learn, and become proficient in, the common language. Nonetheless, the provision of 

language instruction will be an additional cost for the receiving state. Moreover, some 

immigrants may never become fluent in the common language.  These considerations imply 

that the integration of immigrants lacking language competence will be costly: it is more 

difficult for such immigrants, in virtue of their lack of language competence, to acquire the 

capacities which will enable them to exercise their rights as equal citizens and to fully 

contribute to social cooperation. For this reason, states are justified in favouring those 

prospective immigrants with language competence over those who lack it. 

Selection based on language competence can also be justified by the goal of 

maintaining some common language. As the number of languages used in communication 

increases, the transaction costs for various social interactions will also increase. Without a 

common language or a small number of common languages, social cooperation in general and 

in particular democratic deliberation would be much more costly. Hence, although the goal of 

preserving a particular, distinctive national language will only appeal to those who value that 

language non-instrumentally, the goal of preserving some common language or small number 

of common languages is one which all citizens can be expected to support. A state can 
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therefore use its immigration policy to maintain relative linguistic homogeneity – though not 

to preserve any particular language for its own sake. 

My argument so far suggests that selection based on cultural traits is not unjust if the 

traits selected for are valued only instrumentally – specifically, for their role in facilitating 

social and political cooperation among equal citizens. Nevertheless, very rarely will this 

condition be satisfied; language competence seems to be the only example, and in general 

culturally selective criteria are suspect. A similar analysis can be applied to the case of selection 

based on religious affiliation – or more broadly, selection based on adherence to any 

comprehensive philosophical or moral doctrine.484 

It is clear why religious selection is generally suspect: in a religiously plural society, an 

immigration policy which disfavours adherents of certain religious conceptions sends a 

demeaning message to those current citizens who share the disfavoured confessional 

affiliation, implying that their religious beliefs call into question their fitness for citizenship. 

Moreover, this objection to religious selection applies to al l societies, since liberty of 

conscience is an independent and fundamental requirement of justice, and diversity of 

religious belief is the expected condition of a society which respects liberty of conscience. 485  

There might seem to be a case for religious selection, however, when prospective 

immigrants hold religious beliefs which really are incompatible with liberal citizenship. These 

beliefs are those which enjoin the faithful to give supremacy to religious values over political 

values in matters of social and political cooperation; following Rawls, I call these politically 

unreasonable religious doctrines.486 Because they affirm these politically unreasonable doctrines, 

certain prospective immigrants are unlikely to have the motivations which fit someone for 

liberal citizenship: they will likely be unwilling to engage in fair cooperation with other 
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citizens, and may be prepared to use state power, when they can, to repress other 

comprehensive views and impose their own religious convictions, denying to other citizens 

freedoms of conscience, speech and association they claim for themselves.  

When too many members of a liberal state endorse politically unreasonable doctrines, 

the stability of its just and democratic arrangements is threatened, since such stability requires 

that the large majority of its members are willing to cooperate on fair terms with those with 

whom they share the state, and therefore to accept that ‘political values normally outweigh 

whatever nonpolitical values conflict with them.’ 487 All citizens in a liberal state can be 

expected to support state policies which aim to contain unreasonable doctrines ‘so that they 

do not overturn political justice’.488 The exclusion of prospective immigrants who hold 

politically unreasonable religious views is therefore permissible, perhaps even required. 

However, I caution that religious selection is generally suspect, and it is important to 

ensure that policies of selection against politically unreasonable religious views are  not 

overbroad. In particular, we should recognize that religious traditions tend to be internally 

diverse: although some current within a particular religious affiliation may be politically 

unreasonable, other currents may not be. Consider the examples of Catholicism and Islam. 

Some currents within each religious tradition are clearly politically unreasonable. Historically,  

Catholic doctrine has opposed religious freedom; Pius IX insisted, for example, that 

Catholicism should be imposed as the state religion, ‘to the exclusion of all other forms of 

worship’.489 Similarly, the teaching of the influential Islamic scholar Sayyid Qutb has 

maintained that ‘any form of obedience to non-Muslim legislation or subordination to non-
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Muslim political authority [is] an impermissible setback and defeat for Islamic aims, justifiable 

only as an unfortunate and hopefully temporary necessity’. 490 

However, there are other currents within these same traditions which are not 

unreasonable. Catholic teaching since the Second Vatican Council has affirmed religious 

freedom as an appropriate response to human dignity,491 while many Islamic scholars have 

argued that Muslims who share a political society with non-Muslims should enter into social 

and political relations with them on the basis of civic friendship and solidarity, endorsing 

liberty of conscience and accepting religious pluralism as an enduring feature of free 

societies.492 There are, therefore, reasonable and unreasonable currents within Catholicism and 

Islam. Presumably, the same could be said of many other religious traditions besides these 

two. 

For this reason, a state which aims to contain the strength of politically unreasonable 

religious doctrines among its members cannot broadly exclude on the basis of religious 

affiliation: such a policy casts too wide a net. An acceptable policy must be more targeted, 

perhaps by requiring prospective immigrants to demonstrate their willingness to relate to 

those they propose to live with on terms of equality and mutual respect , and to accept the 

authority of laws duly enacted by legitimate democratic procedures. Indeed, the justice of this 

targeted policy reflects the important point that what is being selected against in these cases is 

not religious affiliation as such, but the lack of a politically reasonable motivation. 

Another way that policies that aim to select against adherents of politically 

unreasonable religious doctrines might be overbroad is by also selecting against traditionalist 

but politically reasonable religious conceptions. An example will serve to illustrate the 
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distinction between politically unreasonable views and traditionalist but politically reasonable 

views. In 2006, the Dutch government started requiring prospective immigrants to view a film 

about life in the Netherlands which vividly depicts its socially liberal national culture; the film 

includes scenes with same-sex activity and with a woman sunbathing topless. 493 To the extent 

that the Dutch policy was intended to select against prospective immigrants who, motivated 

by their religious or other comprehensive views, reject equal rights of citizenship for gays and 

lesbians or reject equal civic freedom for women, and who will likely be unwilling to engage in 

social and political cooperation on fair terms with their proposed co-citizens, it is not 

objectionable. However, this policy seems to go beyond selecting against politically 

unreasonable views to disfavour those prospective immigrants who simply hold traditionalist 

religious views. 

The film is problematic to the extent that it reflects a restrictive idea about what it is 

to be a Dutch citizen in good standing, identifying membership in the Dutch political 

community with endorsement of socially liberal ideals about human sexuality beyond what is 

required to be a politically reasonable citizen of the Netherlands. More generally, selection 

policies aimed at containing politically unreasonable religious conceptions should be attuned 

to the possibility of a traditionalist religious conception that is politically reasonable, accepting 

gays and lesbians as equal citizens and affirming equal rights and freedoms for women, even 

while disapproving of homosexual activity as sinful or holding socially conservative views 

about sexual modesty. It is important not to mistakenly select against prospective migrants 

with politically reasonable religious beliefs, since this will unjustly stigmatize current citizens 

with similar views. 

I have been arguing that immigration policies which select prospective immigrants 

based on suspect categories such as racial identity, sexual orientation, cultural membership 
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and confessional affiliation are normally unjust for two reasons. First, they express a 

demeaning message about current citizens who belong to the groups selected against, calling 

into question their fitness for citizenship. Second, they use public policy to achieve sectarian 

goals that not all citizens can be expected to share. These objections to criteria of selection 

which involve suspect categories focus on injustice to current citizens. But often selective criteria 

are unjust for a further reason: they wrong prospective immigrants who are denied admission, 

because they fail to recognize and respect them as equal moral persons. To put the same point 

another way, some selective immigration policies violate not only the special demands of 

justice among co-citizens, but also violate the requirements of moral cosmopolitanism, which 

apply among all human persons. 

As I argued in Chapter 1, moral cosmopolitanism affirms that at a basic level, all 

persons are included in a one-rank justificatory community: each human person has equal and 

independent standing to demand justification from others for their treatment of her and for 

the social and political institutions they require her to support. While prospective immigrants 

are not owed the special duties of justice which apply distinctively among those share a state, 

they have the standing as members of this universal justificatory community to demand 

reasons they can accept for the immigration policies that are enforced against them. 

I will mention two minimal conditions for a selective immigration policy to pass this 

moral cosmopolitan test. Firstly, prospective immigrants must be given reasons for their 

exclusion that do not treat them as simply less deserving or inferior; excluded immigrants 

cannot be expected to accept reasons that would require them to ‘agree to their own moral 

inequality’.494 Secondly, the reason for exclusion must appeal to some consideration that is 
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morally relevant or significant. Typically, this will require that the selective policy has some 

rational connection to a valuable goal that the receiving state is pursuing.495 

These conditions explain why many selective immigration policies will fail to be 

justified to prospective immigrants. Selective policies based on race, sexuality, and 

confessional affiliation are often motivated by the belief that those persons they exclude are 

morally inferior in virtue having the disfavoured traits. In addition, it is clear that selection 

based on race cannot be grounded in any relevant reasons; as Niko Kolodny has put it, having 

‘the somatic basis associated with a certain racial classification’ lacks any significance in itself 

and is as irrelevant as having attached earlobes or a widow’s peak. 496 It is less obvious, 

however, that a prospective immigrant’s religious beliefs or cultural practices lack any 

significance. For example, a policy favouring certain immigrants as a means of preserving the 

state’s dominant culture for its own sake need not deny the standing of persons from different 

cultures as moral equals. Selective policies of this type are indeed unjust, but they are unjust 

because they are illiberal, not because they violate the requirements of moral 

cosmopolitanism. 

 

VI. REFUGEES AND THE DUTY OF ASSISTANCE 

 

My arguments thus far have been focused on assessing immigration policy from the point of 

view of current citizens. I now refocus our discussion on how duties owed to non-members are 

relevant for immigration policy. In Section III, we saw that states should normally extend 

special immigration eligibility to the non-citizen spouses and minor children of current 
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citizens, if not also to those with whom citizens share a significant caring relationship. In this 

section, we will consider another category of prospective immigrants whom states normally 

have a duty to admit: refugees. 

Broadly following – but also adapting – the definition of the 1951 Convention and the 

1967 Protocol, I will understand refugeehood as follows: 

 

A refugee is any person (1) whose basic human rights to civil and political freedom – 

including the basic human right to physical security – are unprotected because her 

state of citizenship or habitual residence violates, threatens to violate, or is unwilling 

or unable to protect her from violations of, her rights; and (2) who has left the 

territory of her state of citizenship or habitual residence in order to seek protection for 

those rights, or who is otherwise situated so that the international community can 

extend protection for her rights.497 

 

I advance three main claims about the admission of refugees so defined. Firstly, I 

argue that the duty of assistance grounds two more specific duties that a developed state owes 

to refugees: (1) a duty of non-refoulement, that is, a duty not to refuse admission to asylum 

seekers – that is, refugees who have reached their territories – if this would force these asylum 

seekers back to a state where their basic human rights to civil and political freedom are 

endangered;498 and (2) the duty to participate in international efforts actively to resettle 

refugees in safe territories. Secondly, I argue that refugee status should not be extended to 

those who suffer deprivation of their basic material needs but who are not faced with threats 

to their basic civil and political rights; while such persons clearly have claims to assistance 
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which are of great moral urgency, admission to a safe territory is not an appropriate remedy 

for their distinctive needs. Thirdly, I argue that the prevailing definition of refugeehood in 

international law should be expanded by abolishing the conditions that to be classified as 

refugees, persons must (i) suffer persecution on certain specified grounds, and (ii) be outside 

their state of citizenship or habitual residence. 

Recall from Chapter 3 my argument that on the basis of our mutual identification as 

fellow human persons, each person has a non-relational duty to assist all other persons who 

lack access to the social conditions under which they can lead distinctively human lives – lives 

they are able to shape by exercising their capacity to form, revise and pursue a conception of 

the good life. Given the importance of social primary goods for individuals’ autonomy, and 

the necessity of social cooperation for the production of these goods, this individual-level 

duty implies a duty on the part of developed states to help developing states establish 

minimally just systems of social cooperation. This duty of assistance – in both its individual-level 

and state-level specifications – is part of the non-ideal theory of cooperation-based 

internationalism: it is a response to a status quo in which even the minimal demands of ideal 

justice are not satisfied, either through deliberate non-compliance or through lack of resources 

and institutional incapacity. 

In its state-level specification, the duty of assistance is primarily a duty of transitional 

justice: the duty calls on developed states to adopt policies which will promote the reforms 

required to transform an international order in which many millions of human beings lack 

access to the social conditions necessary for their autonomy, to one in which all states – 

including (formerly) developing states – have established domestic systems of social 

cooperation that are minimally just, reliably providing their members with at least the 

minimally adequate social conditions for an autonomous life. 

Notice, however, that achieving the final goal of this transitional duty is a challenging 

task which will likely only be achieved over the long term. Building even minimally just 
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institutions in developing states will involve not only institution-building – establishing 

political arrangements which are responsive to the interests and views of all citizens, creating 

stable systems of property rights, entrenching the rule of law and the independence and 

impartiality of the courts, and developing bureaucratic capacity more generally – but will also 

involve improving the overall quality of civil society, especially by promoting social trust. 499 

Clearly, even in a scenario where developed states have the political will to take serious action 

to promote the required reforms, these are tasks which cannot feasibly be accomplished 

within a few years. 

A further consideration is the difficulty of knowing ‘what it takes to build institutions, 

and how outsiders could possibly contribute to it.’ 500 There is little consensus in the relevant 

social-scientific literature about how domestic institutional reform in developing states should 

proceed, and still less about how external assistance can promote and support reform. The 

case of outlaw states presents further difficulties. As we saw in Chapter 3, developing states of 

this type have regimes which will normally resist rather than welcome external assistance 

aimed at implementing domestic reforms. Hence, short of coercive external interventions that 

may be disproportionate or morally problematic in other ways, there will often be few if any 

reforms that developed states can effectively promote in outlaw states, especially in the short 

term. For all these reasons, the achievement of a world in which all persons have access to the 

social conditions in which they can live a distinctively human life can only be a long-term goal. 

But in the short term, many millions may live and die in social conditions so deprived 

and inimical to their freedom that they are unable to live a recognizably or distinctively human 

life. These persons’ basic human rights to material provision and to civil and political freedoms 

are violated or left unprotected. Without being able here to offer a full account of basic 
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human rights, I stress two key points about such rights. Firstly, basic human rights are ‘a 

proper subset of the rights founded on justice’.501 Not all the rights which a fully just state 

must secure for its citizens are also basic human rights, but only those which are especially 

urgent, and those whose protection is properly a matter of international concern.502 Secondly, 

basic human rights are minimal conditions for individuals to live distinctively human lives; 

they comprise social protections for the most basic freedoms and minimally adequate material 

resources to live an autonomous life. A further implication of this is that a state’s system of 

social cooperation must secure the basic human rights of all its members if it is to be 

minimally just. 

Considering the infeasibility of transforming the international order over the short 

term, and in light of the urgent claims of those whose basic human rights are unprotected, we 

should recognize duties to provide short-term remedies for failures by developing states to 

protect their members’ basic human rights, even when aid of this type will not necessarily 

advance the long-term transitional goal. Unlike transitional reforms, which aim to implement 

institutional reforms that will ensure that justice is more fully and systematically achieved, 

these short-term remedies take the defective institutional arrangements in developing states as 

to some extent given, and simply seek to mitigate the impact of these unjust arrangements on 

the individuals affected by them.503 

Of course, it would be troubling if these short-term remedies are found to be ‘setting 

back or permanently blocking movement’ toward the long-term transitional goal.504 However, 

given that these short-term remedies are motivated precisely by the difficulty of taking 

effective transitional action in the short term, taking steps to provide more immediate 
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remedies will normally represent at most an opportunity cost for progress toward the long-

term transitional goal. Moreover, we should not fetishize transitional reform: although 

building minimally just institutions represents the most effective way to enduringly establish 

propitious social conditions for individuals to be able to live distinctively human lives, our 

fundamental concern is to assist in providing all human persons with the social conditions for 

their autonomy – by whatever means. 

The practice of designating certain persons as refugees and granting them special 

immigration eligibility is one short-term remedy for the injustices suffered by members of 

developing states. There are two ways in which refugees could be given special immigration 

eligibility. Firstly, those persons who reach the territory of a developed state and who are 

determined by some official procedure to meet the criteria for refugeehood should be allowed 

to settle in the territory and be immunized from forced return to an unsafe state. This is the 

duty to grant asylum and to abide by the principle of non-refoulement. Secondly, those who are 

determined by some international agency such as the UNHCR or by potential destination 

states to meet the criteria for refugeehood but who have not managed to reach the territory of 

a developed state should be helped to move to and settle in such a state. This duty to resettle 

refugees should be taken as seriously as the duty to provide refuge to asylum seekers. As Peter 

Singer and Renata Singer have rightly stressed, asylum seekers and other refugees have equally 

weighty claims; for this reason, the former should not be arbitrarily favoured over the latter.505 

Since both duties are ultimately grounded in the individual-level duty of assistance, 

which is owed among all human persons, they should be understood as duties held by the 

whole international community, such that ‘the obligation to offer protection is shared among 

all those states that are able to provide refuge’. 506 Moreover, the burden of discharging these 
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duties should be fairly shared among all developed states. Currently, the overall international 

burden is unfairly distributed; the poorest states – including, perversely, many which are 

themselves developing states – bear a grossly disproportionate share of the costs of assisting 

refugees. For example, at the end of 2012, Pakistan was home to more than 1.6 million 

refugees, while the United States only hosted 262,000 refugees.507 

A fairer distribution of the total burden of protecting refugees will require new 

international institutions – for example, an international mechanism which allocates refugee 

resettlement quotas among developed states according to factors such as societal wealth and 

population density. Similarly, the link between the state to which a person first applies for 

asylum and the state which has the specific duty to admit that person once she is determined 

to be a bona fide refugee might be weakened or dissolved, provided mechanisms are in place 

to ensure that all those who have been determined to be refugees are resettled in some safe 

territory. 

So far, I have taken for granted my stipulated criteria for refugeehood. I will now offer 

a defence of my proposed criteria, namely that refugees are those persons (1) whose basic 

human rights to civil and political freedom are unprotected because their state of citizenship or 

habitual residence violates or is unwilling to protect those rights; and (2) who are, in whatever 

way, accessible to international assistance to protect their rights. This specification of the criteria for 

refugeehood is at once broader than the accepted definition in international law, but also 

narrower than what many writers on refugee and asylum matters have argued for. 

The proposed specification is narrower than what the great majority of theorists favour 

because it does not extend refugee status beyond those whose basic human rights to civil and 

political freedom are insecure to those who are unable to meet their basic material needs. By 

contrast, Ryan Pevnick urges that we should ‘broaden the concept of refugee so that it 
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embraces both those fleeing political persecution and those trapped in abject poverty’.508 

Similarly, Andrew Shacknove argues that we should recognize as refugees not only the victims 

of political persecution but all those ‘whose home state has failed to secure their basic 

needs’,509 and Matthew Gibney suggests that all persons who in their home state would suffer 

persecution or be unable to meet their ‘vital subsistence needs’ should be classified as 

refugees.510 Even Miller, who has otherwise defended limits on immigration, has found ‘a 

good case for broadening the definition’ of refugeehood to include ‘people who are being 

deprived of rights to subsistence, basic health care, etc.’ 511 

Theorists who have argued for expanding the definition of refugeehood to include 

those unable to meet their basic material needs point out that those who lack access to a 

minimally adequate bundle of material goods have equally urgent moral claims to aid as those 

who lack protection for their basic civil and political freedoms. For Gibney, Shacknove and 

Miller, it is deprivation of vital or basic needs – those conditions required for ‘a decent human 

life in any society’ – that fundamentally qualifies a person as a refugee. The economic means 

to access basic healthcare and to achieve subsistence constitute basic needs in the same way 

that protection from violations of basic rights to freedom constitutes a basic need.512 Similarly, 

Pevnick argues that because both political persecution and severe material deprivation 

‘undermine core interests’ and threaten a person’s ‘access to sufficient options’ to live a decent 

life, both victims of persecution and of severe poverty have equally urgent needs and hence 

equally weighty claims to be admitted to a territory where they can live a decent life.513 
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 While I agree that those who lack minimally adequate material provision have equally 

urgent needs as those who face threats to their basic civil and political freedom, and therefore 

have equally weighty claims on our moral concern, I do not agree that the special immigration 

eligibility conferred by being recognized as refugees is an equally appropriate remedy for their 

needs. We should conceive of the international practice of resettling refugees and granting 

asylum in the context of a more general concern to ensure that all persons have access to 

minimally favourable social conditions for a distinctively human life. More specifically, by 

granting special immigration eligibility to refugees, the international community provides a 

short-term remedy of a particular type for persons living in developing states while the longer-

term project of building minimally just institutions there unfolds. The international refugee 

protection practice constitutes a distinctive kind of remedy; as Lister has noted, the practice 

‘selects out a subgroup of those whose basic needs are not being met whom we can only (or 

at least best) hope to help through a particular method – by allowing them to enter our (safe) 

countries and seek refuge there, and by not returning them to a country where they face 

danger.’514 

Using the distinction we drew in Chapter 3 between outlaw states and burdened 

societies, we can very broadly say that providing refuge in a safe territory is an effective and 

appropriate remedy in the case of persons living in outlaw states, but not in the case of those 

living in burdened societies. Since the regime in an outlaw state resists rather than welcomes 

external efforts to implement political reforms, the only available short-term remedy that 

developed states can extend to persons living in outlaw states whose basic human rights to 

civil and political freedom are unprotected is to provide them refuge in a safe territory. 515 

Although applying external pressure to force outlaw states to cease persecuting may 

potentially be an alternative remedy, it is unlikely to be effective in the short term, especially 
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when we consider that the pressure applied – such as the imposition of economic sanctions – 

should not cause disproportionate harm to (other) members of outlaw states.516 

By contrast, developed states are able to provide short-term relief to persons living in 

burdened societies who are unable to meet their basic material needs by helping them in situ; 

for example, by providing food and medical supplies and even by direct financial transfers. 

Moreover, as both Lister and Thomas Pogge have stressed, it is much more efficient to help 

the global poor by acting directly to alleviate severe poverty in developing states rather than 

by admitting deprived persons as a response to severe poverty in their home states.517 For all 

these reasons, it is not arbitrary for the international refugee protection practice to limit 

refugee status to those whose basic human rights to civil and political freedom are violated or 

unprotected. Victims of severe poverty certainly have equally weighty moral claims to our 

assistance, but can be more effectively helped by alternative remedies. 

While I want to resist the expansion of refugee status to include those suffering from 

severe poverty, I believe the prevailing legal definition should be broadened in two ways. Firstly, 

while the criteria for refugee status found in the 1951 Convention and 1967 Protocol require 

that a person be subject to or threatened with political persecution based on certain specific 

grounds – namely her race, religion, nationality, membership in a particular social group, or 

political opinion – I do not see why eligibility for refugee status should be restricted in this 

way. 

Persons persecuted on other grounds, such as sexual orientation, have equally weighty 

claims to refuge. Moreover, many people face serious threats to their basic civil and political 

human rights due not to persecution, but because their state of citizenship or habitual 

residence is afflicted by war, foreign invasion, occupation, or some other situation of 
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‘generalised violence’.518 Providing these persons with refuge in a safe territory is an 

appropriate, and indeed likely the only available, short-term remedy.  

Secondly, while according to the Convention and the Protocol a refugee must have 

left the territory of her state of citizenship or habitual residence, my proposed specification 

simply requires that she be accessible to international efforts to protect her basic human rights. 

Hence, I endorse Shacknove’s contention that ‘alienage is an unnecessary condition for 

establishing refugee status’ – what matters is simply the ‘access of the international 

community to the unprotected person.’519 While it is sufficient, the crossing of an international 

border is not necessary for an unprotected person to be accessible to the international 

community. 

Consider the case of internally-displaced persons, who were estimated to number 28.8 

million worldwide in 2012:520 because their home state has suffered a general breakdown in its 

capacity to provide protection for the physical security and basic human rights of its members  

due to war or generalized violence, such persons have fled their former immediate localities 

but remain within the territorial borders of their state. Resettling such internally -displaced 

persons will often be the only effective short-term remedy developed states can provide; at 

the same time, because the war-torn states in question are institutionally incapacitated, they 

will typically be unable or unwilling to block the international community’s access to these 

needy persons. There seems no reason not to expand the protections of refugeehood to such 

internally-displaced persons. 

 

VII.  BRAIN DRAIN AND THE DUTY OF ASSISTANCE 
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I have argued that the duty of assistance grounds duties on the part of developed states to 

grant special immigration eligibility to refugees. While granting asylum and resettling refugees 

provides a short-term remedy for some of the injustices which members of developing states 

suffer, developed states should not lose sight of the long-term transitional goal of the duty of 

assistance. In crafting their immigration policies, developed states should be sensitive to the 

effect that those policies have on the long-term prospects for institutional reform in 

developing states: developed states have a duty of transitional justice to avoid enacting 

immigration policies that undermine or impede the establishment of minimally just 

institutions in developing states, and conversely a duty to enact policies that will promote 

reform in developing states. 

 One type of international migration has especially important effects on institution-

building in developing states: the large-scale migration from poor, developing states to rich, 

developed states of adult individuals of working age, whose education and training have 

helped them develop scarce and valuable skills. Following common usage, I will call this 

phenomenon brain drain. This type of migration involves (1) the movement of skilled workers 

who (2) migrate from developing states to developed states, (3) on a continual basis and on a large scale.521 

As I conceive it here, brain drain is an ongoing trend and structural  feature of international 

labour migration, and does not simply reflect the isolated decisions of a few skilled workers to 

emigrate. 

Note that brain drain as I am defining it refers to only a subset of the broader 

phenomenon of skilled migration, which is also sometimes popularly labelled ‘brain drain’. We 

are concerned here only with movement from developing states (whether burdened societies 

or outlaw states) to developed states. Hence, for example, the relatively large-scale emigration 

                                                 
521 See Alejandro Portes, ‘Determinants of the Brain Drain’, International Migration Review 10 (1976), p. 489 and 

Kieran Oberman, ‘Can Brain Drain Justify Immigration Restrictions’, Ethics 123 (2013), p. 428. 
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of British scientists to the United States does not constitute brain drain in the sense relevant 

to our present discussion. 

 Brain drain can undermine reform of basic social and political institutions in 

developing states in two ways. Firstly, brain drain reduces the supply of skilled labour and 

depletes human capital in developing states. Workers with specialized skills are often crucial 

for the successful operation of various cooperative enterprises, especially economic 

production, which generate essential social primary goods. The large-scale emigration of 

skilled workers may critically undermine these forms of socially necessary production. Even 

skilled emigration on a smaller scale can have significant negative effects if it greatly raises the 

cost of labour and hence of providing essential services, thereby draining public finances or 

redirecting scarce funds from other uses. 

 Medical brain drain provides one striking example of the importance of human capital 

to a state’s capacity to deliver essential goods and services. There is ample evidence that the 

density of resident health workers – doctors, nurses, and midwives – relative to the general 

population has significant implications for a state’s capacity to provide essential healthcare 

services to its members. The World Health Organization has warned that below a density of 

2.5 health workers per 1000 persons, it becomes very difficult to deliver essential health 

interventions.522 While there are multiple reasons why many developing states fail to meet 

even this minimal threshold of health worker density, 523 the unplanned and large-scale 

emigration of health workers from the world’s poorest countries is one major factor: this 

exodus of medical workers ‘overwhelms training capacity and threatens workforce stability’, 

compromising the ‘knowledge, memory and culture’ of developing states’ healthcare 

systems.524 Moreover, these deleterious effects cannot be compensated for by additional 

                                                 
522 World Health Organization, World Health Report 2006: Working Together for Health (Geneva: World Health 

Organization, 2006), p. 11. 

523 Ibid., p. 12. 

524 Ibid., p. xxii. 
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transfers of financial aid or medical supplies, since brain drain greatly increases the risk that 

‘the infusion of new money and drugs … will be either misused or wasted, or both.’ 525 

Secondly, as Devesh Kapur and John McHale argue, brain drain results in the absence 

from developing states of those individuals who are most likely to provide ‘both the supply of 

and demand for better institutions’.526 Skilled workers are important not only because they 

supply scarce skilled labour within a given labour market and a given framework of 

institutions, but are also valuable as institution builders: they are better placed than low-skilled 

workers to play leading roles in institutional reform.527 Skilled workers are typically better 

educated and are therefore better equipped to articulate and press demands for reform in the 

face of inertia or resistance from existing elites.  Moreover, since skilled workers have much to 

gain from improvements in institutional quality – such improvements will lead to institutional 

environments in which their skills and training can be better utilized – they also have a strong 

incentive to instigate reform.528 

When a labour immigration policy correlates with brain drain that sets back the 

process of social and political reform in the sending state, that policy is presumptively unjust. 

However, it is crucial to recognize that brain drain is not always detrimental to institutional 

reform in developing states. We should take into account what Kapur and McHale call the 

‘dynamic effects’ of brain drain, especially the following three: (1) the role that the emigrant 

diaspora can play in facilitating knowledge transfers as well as foreign investment, (2) the 

effects that remittance flows can have on sending states, and (3) the contribution that return 

                                                 
525 Vasant Narasimhan et al, ‘Responding to the Global Human Resources Crisis’, The Lancet 363 (2004), p. 1469. 

See also Devesh Kapur and John McHale, ‘Should a Cosmopolitan Worry about the “Brain Drain”?’ Ethics and 

International Affairs 20 (2006), pp. 316-317. 

526 Kapur and McHale, ‘Should a Cosmopolitan Worry’, p. 312. See also Devesh Kapur and John McHale, 

‘Economic Effects of Emigration on Sending Countries’, in M. R. Rosenblum and D. J. Tichenor (eds.), The 

Oxford Handbook of  the Politics of  International Migration  (Oxford: Oxford University Press, 2012), pp. 134-135. 

527 Kapur and McHale, ‘Economic Effects of Emigration’, p. 135, emphasis added.  

528 Ibid. 
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migrants with enhanced human capital can make to institution-building and development.529 

These three dynamic effects of skilled emigration imply that brain drain can sometimes promote 

institution-building and institutional reform in developing states. 

I will elaborate briefly on the diaspora effect and the remittance flow effect. If 

members of an emigrant diaspora retain significant connections with the sending state, they 

can support the integration of the sending state into world markets by increasing trade links 

and promoting foreign direct investment, and they can also promote economic development 

by facilitating knowledge transfers to the sending state.530 Remittance flows similarly have 

beneficial economic effects in sending states. Remittances are an important and stable source 

of foreign exchange and income, with the total value of remittances from developed to 

developing states exceeding the total amount of official development assistance since the mid-

1990s.531 Moreover, income from remittances partially makes up for widespread failures in 

domestic insurance and credit markets.532 

Return migration has perhaps the most significance for economic and political reform 

in developing states. Indeed, as AnnaLee Saxenian has argued, it may be more accurate – at 

least in some cases – to speak of ‘brain circulation’ rather than ‘brain drain’,533 for it is 

increasingly common to observe a ‘cyclical migration pattern’ instead of the permanent 

migration of skilled workers from the developing to the developed world. 534 The return of 

highly-skilled individuals who have worked and been trained in developed states advances 

efforts to improve institutional quality in developing states by creating a novel channel 

through which the skills and knowledge required to maintain minimally just institutions can be 

                                                 
529 Ibid., p. 132. 

530 Ibid., p. 136. See also AnnaLee Saxenian, The New Argonauts: Regional Advantage in a Global Economy  

(Cambridge, MA: Harvard University Press, 2006). 

531 Kapur and McHale, ‘Economic Effects of Emigration’, p. 136. 

532 Ibid., p. 138. 
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534 Alejandro Portes and Adrienne Celaya, ‘Modernization for Emigration’, Daedalus 142 (2013), p. 179. 
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transferred to developing states.535 For example, while China and India were once perceived as 

the principal victims of brain drain, they are now among the main beneficiaries of return 

migration: skilled workers from these states, having enhanced their human capital and 

established economically important networks while working in developed states, are returning 

in substantial numbers, fuelling substantial technological and economic development.536  

 When crafting their immigration policies, the duty of assistance demands that 

developed states be guided by all of brain drain’s possible effects on development – both 

positive and negative. Since some effects of large-scale skilled migration from developing to 

developed states promote institutional reform in developing states, thus advancing the 

transitional goal of the duty of assistance, while other effects of the same phenomenon impede 

development, the likely overall consequences of brain drain will vary from sending state to 

sending state. Nevertheless, we should note that social scientists have identified a general if 

rough relationship between a sending state’s current level of development and the likelihood 

that brain drain will harm its future development: very poor states with the least developed 

institutions are most likely to be harmed by brain drain, while middle-income states with more 

developed institutions are more likely to benefit from brain drain.  

This general relationship has two sources. Firstly, developing states wi th the worst 

institutions are most likely to experience overwhelming rates of emigration among their skilled 

workers. Skilled emigration is not primarily motivated simply by international differentials in 

wages and working conditions; rather, emigration is triggered by low-quality domestic 

institutions which make it difficult for highly trained individuals to secure employment in 

which their skills are utilized and they can earn enough to maintain a prosperous lifestyle 

according to domestic standards.537 For example, the key push factors behind the emigration of 

                                                 
535 See Kapur and McHale, ‘Economic Effects of Emigration’, pp. 140-141. 

536 Portes and Celaya, ‘Modernization for Emigration’, p. 178. See also Saxenian, The New Argonauts, p. 14. 
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medical workers were found to be ‘poor remuneration, bad working conditions, an oppressive 

political climate, persecution of intellectuals, and discrimination’ – largely domestic 

institutional failures in sending states, rather than differentials between prospects in sending 

states and the developed world.538 

Secondly, sending states with the worst domestic institutions are least likely to 

experience return migration. Skilled workers from the least developed states who successfully 

migrate are very unlikely to return so long as their native states remain plagued by deeply 

dysfunctional institutions.539 Moreover, even if some skilled workers do return, the least 

developed states are unable to reap the favourable effects on development that developing 

states with better institutions can expect to benefit from. For a state’s development to be 

advanced by return migration, there must be ‘a minimum of scientific and technological 

infrastructure’ which can put to use the additional investment and technical knowledge that 

return migrants bring.540 

The least developed states therefore tend to fall into a vicious circle. The very poor 

quality of their domestic institutions leads to a high rate of skilled emigration, and this deficit 

of human capital impedes institutional reform and development. In turn, continued 

underdevelopment discourages return migration which deprives these states of another 

channel through which reform might have been promoted; institutional quality therefore 

remains low and the propensity for skilled emigration correspondingly remains high. As 

Kapur and McHale warn, ‘small, poor countries can fall into a vicious cycle of bad institutions 

leading to emigration, leading to yet worse (or no better) institutions.’541 
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These empirical observations about the effects of brain drain on sending states should 

inform the evaluation of developed states’ immigration policies. They suggest that it is 

appropriate for developed states to respond differently to labour immigration from the least 

developed states than to immigration from states which have some minimal level of 

institutional capacity but which nevertheless are unable to provide the conditions for all their 

members to live distinctively human lives. 

Since the latter likely benefit overall from skilled emigration, the duty of assistance does 

not enjoin developed states to restrict skilled immigration from developing states of this type. 

In fact, developed states should allow generous levels of skilled immigration from these 

sending states, while implementing additional measures to mitigate the remaining negative 

effects of brain drain. For example, developed states should contribute toward the cost of 

training replacement workers in sending states.542 Moreover, they could assist sending states in 

enforcing and collecting emigrant taxes – so-called Bhagwati taxes – which would also be used 

to fund the training of replacement workers.543 

This policy package, however, is an inappropriate approach to skilled immigration 

from the poorest and least developed states. Developed states should move to restrict skilled 

immigration from such sending states, and in particular they should end their systematic 

reliance on a steady supply of medical workers from such states. At the same time, they 

should take steps to help the least developed states address the main factors motivating skilled 

emigration. For example, the least developed states should be helped to equip their hospitals 

and clinics with the medical supplies, technologies and infrastructure necessary for the 

provision of basic healthcare. 
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Before concluding this section, I will address briefly one possible objection to my 

proposals. Kieran Oberman has argued that while the deleterious impact of brain drain on 

developing states is sometimes a ground for the imposition of immigration restrictions, such 

restrictions are only justified when an array of exacting conditions are satisfied. He reveals the 

core intuition behind his complex argument when he writes: 

 

To coerce people to get them to labor for others, without first establishing that they 

have a duty to labor, is to come too close to treating them merely as a means to be 

acceptable. Skilled workers are not tools; they are human beings who have their own 

goals and their own lives to lead. Unless they have a duty to stay and assist their poor 

compatriots, they should not be prevented from migrating. 544 

 

Although Oberman accepts that all persons, including skilled workers from developing states, 

have duties to meet the urgent needs of the global poor, he nevertheless insists that these 

skilled workers must not be treated merely as means to the end of relieving global poverty. 

Developed states should only impose immigration restrictions as a counter-brain drain 

measure, Oberman argues, when would-be skilled migrants have a specific duty to stay in their 

native states and participate in the labour market there.  

 I broadly share Oberman’s concern that skilled workers from developing states should 

not be instrumentalized, even for the morally urgent cause of global development. For this 

reason, I endorse his suggestion that these workers have an agent-centred prerogative which 

permits them to pursue self-interest to some reasonable extent, thereby insulating them from 

unreasonably demanding requirements to serve otherwise morally required ends.545 Hence, I 

urge that skilled migrants from the least developed states who are entitled to special 

                                                 
544 Oberman, ‘Can Brain Drain Justify Immigration Restrictions’, p. 433. 
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immigration eligibility on the basis of some independent requirement of justice – for example, 

skilled migrants who are refugees – cannot be denied admission even if this would in fact 

promote the development of their native state.546 

 However, I do not agree that unless a migrant excluded by counter-brain drain policies 

can be shown to have a specific, individual-level ‘duty to stay’, she is used as a mere tool, her 

own plans and projects unjustly sacrificed for the benefit of others. Oberman’s transactional 

and individualistic analysis obscures an important perspective that we can illuminate by 

adopting a more structural and institutional approach. Recall Rawls’s claim that it is often 

inadequate to evaluate specific transactions or individual decisions taken in isolation; we must 

also look at the background or structural conditions which shape, and are shaped by, these 

individual decisions and choices. While specific transactions taken in isolation may look 

innocuous, when seen from a broader perspective it may become apparent that cumulatively 

they contribute to a morally problematic pattern or structure; as Rawls puts the point, ‘the 

upshot of many separate transactions’ may ‘eventually undermine background justice’.547 

Rawls’s insight about the importance of background or structural justice can be 

applied to the problems raised by brain drain. Consider an example concerning medical brain 

drain. When assessed in isolation, there may be nothing wrong with an individual medical 

graduate from Malawi emigrating to work for the NHS in Manchester: emigrating to take up a 

skilled job is not, as such, an illegitimate personal project, and this medical graduate’s motives 

may be perfectly reasonable – perhaps she feels that if she remains in Malawi she will never 

have the opportunity to exercise fully the advanced skills she has been trained in, or perhaps 

she is demoralized by the low pay and poor working conditions she faces in her home state. 

Moreover, the loss of a single health worker will not in itself undermine a developing state’s 
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capacity to provide basic health care to its citizens. But once we appreciate the way that this 

individual graduate’s decision forms part of a broader pattern – medical brain drain – we will 

see that it contributes to the perpetuation of dire underdevelopment in Malawi and is for that 

reason deeply problematic.548 

Due to the importance of the structural perspective, the crucial question is not – as 

Oberman supposes – whether individual skilled workers, taken one by one, have fully 

specified duties to stay in their home states in order to promote development there. Any ‘duty 

to stay’ on the part of skilled workers in developing states will be a duty to support and 

comply with developed-state immigration policies that are aimed at remediating essentially 

structural or institutional injustices in their home states. Provided skilled workers in 

developing states are not denied any independent entitlements they may have to be admitted 

to their prospective receiving state, they are not unjustly instrumentalized by counter-brain 

drain immigration restrictions. 

 

VIII. CONCLUSION 

 

I conclude with a review of my main claims in this chapter. My task has been to articulate 

principles of justice in immigration, guided by the commitments of cooperation-based 

internationalism. According to this conception of global justice, those who share a state are 

co-participants in a system of cooperation that generates the social goods required for the 

autonomy of each citizen. As a fair return on her cooperation, each citizen is owed by the 

others equal protection for her basic rights and liberties.  These special duties among co-

citizens have important implications for justice in immigration. First, since the duty to protect 

freedom of movement as a basic right is owed among co-citizens but not among all persons 
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globally, there is no duty to abolish immigration restrictions correlative to an individual basic 

right to international freedom of movement. Second, since co-citizens owe each other 

protection for the basic right to a family life, the non-citizen spouses and minor children of 

current citizens must receive special immigration eligibility to facilitate family unification.  

Since immigration restrictions do not violate prospective immigrants’ basic rights to 

freedom, states have some moral discretion in deciding which prospective immigrants to 

admit and which to exclude. The criteria of selection they use are nevertheless apt for justice -

based evaluation, on three main grounds. First, selective criteria must not wrong current 

citizens by expressing a demeaning message about some citizens’ fitness for citizenship or by 

forcing some citizens to join in promoting a private end they cannot be expected to endorse. 

Second, selective criteria must not wrong excluded migrants by restricting their freedom 

without offering them a reason they can accept. Third, selective criteria for labour migrants 

must ensure that the distributive impact of labour immigration is acceptable to all current 

citizens, benefiting all equally unless unequal gains favour worse-off classes and groups. 

Given that international migration is often undertaken as a response to injustice, 

cooperation-based internationalism’s non-ideal theory is also relevant for justice in 

immigration. Developing states lack minimally just institutions that produce and fairly 

distribute the social goods necessary for citizens’ autonomy. In response to this injustice, the 

duty of assistance calls on developed states to provide short-term relief to members of 

developing states, and to promote reforms to establish minimally just institutions in 

developing states over the longer term. A just immigration regime must be sensitive to the 

demands of the duty of assistance, in two main ways. First, refugees whose basic human rights 

to civil and political freedom are unprotected in their home states should be granted a sylum 

or actively resettled. Second, immigration policies which result in brain drain that harms 

development prospects in sending states must be reformed. These non-ideal duties of justice 
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in immigration should be accompanied by wider measures to alleviate global poverty and to 

promote international development. 
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CHAPTER FIVE 

Scepticism about the Legitimacy of Immigration Law 

 

I. GUARDS AND GUNS 

 

The overarching goal of this thesis has been to expose the deficiencies of the rights-based 

approach to the political theory of international migration, and to propose and vindicate an 

alternative approach which can better guide our moral response to international migration and 

immigration restrictions. I have suggested that we shift our attention from a debate about 

putatively competing rights, and channel our theoretical energies toward answering two basic 

questions: (1) the question of justice in immigration; and (2) the question of the legitimacy of 

immigration law. In Chapters 3 and 4, the focus of our attention was the question of justice in 

immigration. I developed and defended cooperation-based internationalism as an account of 

justice within and across borders, and proceeded to articulate principles of justice for the 

evaluation of immigration policy against the background of this conception of global justice.  

 In this chapter, our focus now pivots to the question of the legitimacy of immigration law. 

We are no longer concerned with evaluating immigration policy from the standpoint of how it 

affects the distribution of the primary social goods that individuals need to form, revise and 

pursue a conception of the good. Our evaluation of immigration law and policy will proceed 

along a distinct normative dimension, whose core concern is captured in an arresting passage 

by Joseph Carens: 

 

Borders have guards and the guards have guns. This is an obvious fact of political life 

but one that is easily hidden from view – at least from the view of those of us who are 

citizens of affluent democracies… To Africans in small, leaky vessels seeking to avoid 

patrol boats while they cross the Mediterranean to southern Europe or to Mexicans 

risking death from heath and exposure in the Arizona desert as they try to evade 
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border patrols and enter the United States, it is quite different. To these people the 

borders, guards, and guns are all too apparent, their goal of exclusion all too real. 

What justifies the use of force against such people? … What gives anyone the right to 

point guns at them?549 

 

Carens is drawing our attention to the often-neglected fact that states’ immigration policies are 

not simply requests, guidelines, or conventions. Compliance with immigration law is  enforced: 

states police their territorial borders, and persons found entering without legal authorization 

may be forcibly deported; application and enforcement of immigration law also extend to 

current citizens, who are legally prohibited from, for example, hiring migrants who lack legal 

authorization to work and may face fines and other penalties for non-compliance. 

The use of force or coercion in imposing compliance with immigration law on both 

migrants and existing citizens raises Carens’s question: what justifies the use of force against these 

persons? To investigate this question is not a purely speculative or academic inquiry; our 

answer to that question will help us to elucidate the appropriate moral response to irregular 

migration – that is, the entry into and settlement in a receiving state of migrants who have no 

legal authorization to enter or settle in that state.550 

I will argue that, in enacting, applying, and enforcing immigration law, states exercise 

political power over prospective immigrants and over current citizens. I proceed to show that 

establishing the legitimacy of this exercise of political power is surprisingly difficult. Aside 

from the writings of Arash Abizadeh – and implicitly in the arguments advanced by David 

Miller, Michael Walzer and Christopher Heath Wellman in defence of a state’s right to choose 

its own immigration policy, as I argued in Chapter 2 – there have been few, if any, discussions 

in political theory dedicated to this distinct question of the political legitimacy of immigration 
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law.551 My hope is that the present discussion will represent a contribution towards remedying 

that neglect. 

 

II.  POLITICAL POWER AND POLITICAL LEGITIMACY 

 

I begin by clarifying my understanding of two central terms: political power and political legitimacy. 

I will follow, at least as a starting point, the definitions provided by Allen Buchanan. For him, 

to wield political power is to ‘exercise supremacy, within a jurisdiction, in the making, 

application, and enforcement of laws’. We say that an exercise of political power is (politically) 

legitimate if and only if the agent wielding political power is ‘morally justified’ in doing so.552 

Applying this terminology to the case of border controls and immigration restrictions, we may 

say that a state exercises political power over prospective immigrants when it enacts, applies, 

and enforces its legal regime regulating the admission of immigrants, or more simply, its 

immigration law. This exercise of political power is legitimate when the state in question is 

morally justified in enacting, applying and enforcing immigration law.  

 Recall from the Introduction that in the current international state system, each state 

takes its sovereign political authority to extend to controlling movement across its territorial  

borders; therefore, a state’s sovereignty in the current international order encompasses the 

power to decide, by decision-making procedures whose outcomes are determined by internal 

political choices alone, which prospective immigrants will have the legal  right to enter its 

territory.553 Following Abizadeh, we may say that these arrangements for enacting immigration 

law allow states to unilaterally determine the content of their laws regulating immigrant 
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admission.554 The question of the legitimacy of immigration law can therefore be formulated as 

follows: When is a state morally justified in (1) unilaterally enacting immigration law; (2) 

applying immigration law to prospective immigrants; and (3) coercively enforcing prospective 

immigrants’ compliance with immigration law? 

Notice that the basic task of this chapter, as I have formulated it above, is to assess 

what I will call the a posteriori legitimacy, rather than the a priori legitimacy, of immigration 

law.555 We are not asking whether some essential feature of laws regulating movement across 

international borders makes it impossible for the exercise of political power over immigrant 

admission to ever be legitimate; rather, we are investigating whether, given existing 

arrangements in the current international state system for the making, application and 

enforcement of immigration law, current immigration law is legitimate. 

I focus our attention on the a posteriori legitimacy of immigration law unilaterally 

enacted by states partly because, as we have seen in Chapter 2, this is the question of 

legitimacy that the existing theoretical debate has been concerned with: as we have  seen, 

defenders of a state’s right to choose its own immigration policy are in fact concerned with 

the legitimacy of unilaterally-enacted immigration law. But I also restrict this discussion to the 

legitimacy of immigration law unilaterally enacted by states for a further reason. If the task of 

political theory is to guide us in evaluating and deliberating about the institutions and social 

forms we participate in, then it is otiose to consider arrangements that are radically different 

from those we are familiar with.556 Indeed, it is difficult to even understand how such 

arrangements would function, let alone evaluate them; as Mathias Risse has rightly noted, we 
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hardly ‘understand what a world would be like where all state power…, ranging from border 

control to maintenance of social insurance, is replaced with other arrangements.’ 557 

Having specified how I will understand political power and political legitimacy, and 

having clarified a posteriori legitimacy as the focus of discussion, I now seek to identify what 

is morally distinctive about the exercise of political power, and thereby to illuminate why the 

exercise of political power stands in need of justification. I suggest that, given certain basic 

commitments of liberalism, the exercise of political power wrongs, prima facie, those subject 

to it. The judgment that the exercise of political power is prima facie wrong is, as Shelly 

Kagan instructs us, ‘an epistemological qualification’: to say that the exercise of political power 

is prima facie wrong is to establish a presumption against it, but this presumption can be 

rebutted in particular instances if there is sufficient justification for wielding political power.558 

I identify two morally distinctive features of political power make its exercise prima 

facie wrong. Firstly, those subject to political power are wronged prima facie to the extent that 

they are coerced. The distinctive moral challenge posed by this aspect of political power is its 

coercive character, and the question of political legitimacy is the question of how the use of 

force to implement political rules and secure compliance with the law can be justified. The use 

of coercion is not wrong in itself; it is not a pro tanto wrong that has ‘genuine weight’ in 

moral deliberation, even if it is outweighed by other considerations.559 Rather, the use of force 

is presumptively wrong; we might say that a state wrongs those subject to its laws when it 

aims to bring about compliance with those laws ‘by force alone’, rather than also by appealing 

to the capacity of those subject to coercion to exercise practical reason – to their standing as 

‘beings capable of thinking and acting on the basis of reasons’ – by offering them reasons that 

provide a sufficient justification for the law in question.560 
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Recall that in Chapter 3, I endorsed, for the purpose of developing principles of social 

and global justice, a conception of the person which identified moral personality with having 

the capacity for rational autonomy, that is, the capacity to form, revise and pursue a 

conception of the good life. While that conception of the person was appropriate to the task 

of developing principles of political justice, in this chapter, our focus on political legitimacy 

calls our attention to a more basic conception of moral personality. On this broader 

conception, the human person is conceived as possessing the deliberative capacities, that is, 

capacities to exercise practical reason. Specifically, a person has the capacity to deliberate 

about her own good, and the capacity to reason about the requirements of interpersonal and 

political morality – as I will also say, a person is conceived as capable of exercising rational and 

moral agency. 

When one person coercively imposes a rule of conduct on another merely by issuing 

threats or by using force, the one wielding coercive power forces the one subject to that 

power to do what the latter would not otherwise have chosen to do. The agent wielding 

coercive power disregards and replaces the independent agency of the coerced agent with her 

own agency. Moreover, the replacement of her agency is in some sense unavoidable for the 

coerced agent: it is not up to her whether she follows the choices of her coercer. By thus 

bending the will of someone possessing rational and moral agency, coercion presumptively 

disrespects her qua moral person.561 

However, when coercion is applied to motivate conformity to a law which there are 

independent reasons to accept, the use of force does not disrespect those coerced in the same 

way.562 In these cases, coercion may still have a role in solving assurance problems or in dis-

incentivizing those who are tempted to free-ride on the compliance of others, but it is not 
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applied merely to impose on the weak the choices of the powerful.563 Thus, Thomas Nagel 

writes that ‘behind the coercion that has an unavoidable role in any political system there 

should be independent reasons for everyone to cooperate voluntarily in the maintenance of 

such a system and to respect its results.’564 On this view, when we offer reasons to justify a law 

that those who are forced to comply with it can reasonably accept, we do not simply replace, 

but engage and respect the deliberative capacities for rational and moral agency of those thus 

bound. Hence, the presumption against the coercion involving in enforcing law can be 

rebutted when those subject to that coercion are given reasons they can accept to support that 

law. 

The coercive character of political power is not its only morally distinctive fea ture, and 

the permissibility of coercion – what we might call legitimate coercion – is not the sole concern of 

an account of political legitimacy. Many theorists of political legitimacy have argued that 

political power cannot be reduced to the application of coercion to enforce the law, since not 

all forms of coercion are political. These writers urge that the exercise of political power 

through law necessarily involves a claim to change the normative situation of those to whom 

the law applies. Joseph Raz, for example, argues that the law claims authority, in the sense that 

‘it claims that there is an obligation to obey it whatever its content may be’. 565 Raz urges that 

for a law to enjoy legitimate authority, it must be the case that its addressees do in fact have a 

content-independent obligation to comply with its requirements. 

Likewise, A. John Simmons insists that political legitimacy does not merely consist in 

the morally permissible application of coercion to enforce compliance with the law. For 

Simmons, an account of political legitimacy must not only justify a state’s use of coercive 

force; a full account of the legitimacy of a state’s exercise of political power must show how it 
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could have the ‘exclusive right to impose new duties on [its] subjects by initiating legally 

binding directives, to have those directives obeyed, and to coerce noncompliers.’566 

I agree with Raz and Simmons that political power is distinct from the mere use of 

coercive force. The exercise of political power also involves a second feature: the issuing of 

directives through the enactment of authoritative laws, that is, through social rules which 

claim to be morally binding on all those to whom they apply, regardless of their views about the 

substantive merits of those rules; as we have seen in Chapter 2, the duty to comply with a 

legitimate law is content-independent. Political legitimacy is therefore partly concerned with 

investigating whether enacted laws really are morally binding qua laws – whether, that is, these 

laws have legitimate authority – at least in the following sense: others have moral grounds for 

valid compliant when an addressee of those laws withholds her compliance or support, on the 

grounds that that addressee failed to satisfy the distinctive duty to comply with the law qua 

law. 

However, I disagree with Raz and Simmons that legitimate authority should be 

conceived in terms of an individualized, vertical relation between state and subject – what 

Simmons calls a ‘special moral relationship between [a] particular state and each particular … 

subject’.567 If the question of political legitimacy is conceived as a search for some account 

which justifies a particularized – that is, individualistic – moral relationship between a state 

which enacts, applies and enforces law, and each of its subjects taken one by one, we are likely 

to agree with Simmons that the search fails, or to agree with Raz that the search ends with 

only a ‘piecemeal’ account of political legitimacy, with the extent of legitimate authority 

varying ‘from individual to individual’.568 

Legitimate authority should not be understood in these individualistic terms, but 

rather in terms of the need to establish a framework which is collectively binding on the many 
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persons who are together engaged in some form of social and political cooperation but who 

may nevertheless have divergent views and interests. Legitimacy, or at least legitimate 

authority, as a distinctive normative dimension has a role when those joined together in 

cooperation must find a decision or rule that is ‘politically (morally) binding’ on all 

cooperating partners even if it ‘may not be thought the most reasonable, or the most 

appropriate, by each’.569 

My suggestion that legitimate authority as a distinctive normative standard is 

concerned with evaluating decisions that are to bind all engaged in some common project, 

even in the face of disagreement, draws on Jeremy Waldron’s influential arguments. For 

Waldron, the ‘circumstances of politics’ obtain when there is a ‘felt need … for a common 

framework or decision or course of action on some matter, even in the face of disagreement 

about what that framework, decision or action should be’. 570 This common decision or 

framework has legitimate authority, Waldron argues, when it is reached in a way that respects all 

cooperating persons it claims to bind, specifically in terms of how it treats their divergent 

beliefs and views about what the common decision or framework should be. 571 

The idea that the exercise of political power aims at establishing collectively binding 

decisions points to a crucial sense in which human persons’ deliberative capacities may be 

disrespected by subjection to political power. A person’s deliberative capacities include not 

only the capacity to deliberate about and order her own life but also to deliberate about which 

collective decisions should be taken, and to order her conduct in accordance with collective 

rules for the regulation of cooperative life. This latter capacity, which I follow Rawls in calling 

the capacity for a sense of justice,572 has been aptly described by Waldron as ‘the capacity of human 
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agents to determine for themselves how they will restrain their conduct in order to live in 

community with others.’573 

If human persons have the capacity for a sense of justice, then the selection of some 

proposed laws rather than others as authoritative and collectively binding prima facie wrongs 

those whose views have ‘lost’ by disrespecting them as persons with this capacity – they are to 

be bound by a law which embodies some view about how the common framework that 

regulates their cooperative life should be arranged, despite their rejection of that view. In 

order to reconcile an exercise of political power with a proper respect for those whose views 

‘lose’ but must nevertheless be bound by the decision selected as authoritative for all, and 

hence to rebut the presumption that this exercise of power wrongs those subject to it, we 

should again insist that all whose compliance with a law is expected (and enforced) must be 

offered reasons they can accept to support the law, despite their disagreement. 

I have been arguing that both of the morally distinctive features of political power – 

that it claims to morally bind persons to comply with collectively binding laws with which 

they may disagree, and that it enforces compliance through coercion – explain why the 

enactment, application and enforcement of a law prima facie wrongs its addressees. The 

question of political legitimacy, under the guise of both the search for legitimate authority and 

for legitimate coercion, asks whether this presumption can be rebutted by showing that those 

subject to political power have reasons they can accept to support and comply with the law in 

question. 

I adapt from Rawls the following principle as a general formulation of this demand 

that an exercise of political power, if it is to be legitimate, be given a justification that 

reconciles it with the respect due to its subjects as moral persons capable of rational and 

moral agency, and in particular capable of exercising a sense of justice: 
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Liberal principle of political legitimacy (hereafter ‘Liberal Principle’): Political power is 

legitimate if and only if its exercise is sufficiently justified by those who wield it on the 

basis of reasons that those who are subject to it can freely accept as persons equally 

capable of rational and moral agency, and not merely under the pressure of coercion 

and domination, or under the influence of exploitation and manipulation.574 

 

III. IMMIGRATION LAW AS AN EXERCISE OF POLITICAL POWER 

 

As we have seen, political power is characteristical ly exercised through the enactment, 

application, and enforcement of law addressed to all persons within a given jurisdiction. 

Inspecting the arrangements states have established to regulate immigrant admission, it seems 

that states exercise political power over immigrant admission:  states (1) enact laws regulating 

entry into and legal residence within their territories, (2) apply these immigration laws to 

prospective immigrants as well as to their current members, and (3) coercively enforced 

compliance with these laws. In this section, I defend the claim that immigration law 

constitutes an exercise of political power by showing that the processes by which states legally 

regulate immigrant admission involve the two morally distinctive features of political power 

we reviewed in the previous section. I further argue that immigration law therefore raises the 

questions of legitimate coercion and legitimate authority. 

Observe firstly that states force prospective immigrants as well as current members to 

comply with their respective regimes of immigration law by using coercive force. Here I am in 

agreement with Abizadeh that ‘borders are one of the most important ways that political 

power is coercively exercised over human beings.’575 This raises the Liberal Principle’s demand 

for justification because this use of coercion is prima facie incompatible with respect for those 
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subject to coercion as persons with the capacity for rational and moral agency. We might say 

that the primary question of legitimate coercion is a search for some justification which can 

rebut the presumption that coercive immigration laws disrespect prospective immigrants as 

deliberative agents. 

This primary question of the legitimacy of coercion is to be distinguished from various 

secondary questions concerning, for example, exactly what degree of physical force may be 

used in deportation proceedings, or exactly which kinds of sanctions may be threatened and 

imposed for non-compliance. My conjecture is that many of the particular methods used in 

border coercion – including so-called non-arrival procedures that states use to deter asylum 

seekers from reaching their borders, and harsh measures employed in the detention and 

deportation of irregular migrants and failed asylum seekers – impose disproportionate harms 

relative to any morally justified purposes these measures may serve. If so, such enforcement 

actions are illegitimate in a secondary sense even if, in principle, coercive enforcement of 

some form would be legitimate in the primary sense. 

Observe furthermore that a state’s regime of immigration law represents a common 

framework for the regulation of immigration into its particular territory, establishing 

collectively binding rules on (i) all prospective immigrants to its territory, and (ii) all persons 

currently resident within its territory. That a state’s regime of immigration law aims to 

establish a common framework not only for prospective immigrants but also for those already 

resident on its territory has been rightly stressed by Hillel Steiner, who notes that laws 

regulating immigrant admission not only constrain the choices of persons outside a state’s 

borders but also denies ‘insiders the option of (for example) housing or employing outsiders’. 576 

Immigration law not only aims to establish a common framework for the regulation of 

immigrant admission to a particular territory, but to establish this framework in the face of 
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disagreement about what that framework should be. As Steiner also notes, a liberal state’s 

citizenry is characterized by a ‘plurality of … groups’, raising the worry that collectively binding 

immigration law will be ‘used to advance the interests of only some of those groups’ at the 

expense of others.577 This point can be generalized: for a given state, its regime of immigration 

law seeks to establish a common framework, binding on current residents and on prospective 

immigrants, in the face of disagreements among both insiders and outsiders about what that 

common framework should be. Again, this feature of immigration law triggers the Liberal 

Principle’s demand for justification, since the selection of the views of some, but not those of 

others, as authoritative and collectively binding prima facie disrespects the status of those 

whose views lose out as persons endowed with deliberative capacities, especially the capacity 

for a sense of justice. 

It seems, therefore, that states exercise political power when they enact, apply and 

enforce their particular regimes of immigration law, and that this exercise of political power 

stands in need of justification at the bar of the Liberal Principle. Before we go on in 

subsequent sections to ask whether this demand for justification can be met, we should 

consider the arguments of those political theorists of immigration who claim that only 

justification to some weaker standard, rather than to the more stringent justificatory standard 

of the Liberal Principle, is triggered by immigration law. Their strategy is to resist the inclusion 

of immigration law within the general category of exercises of political power: they claim to 

show that what states do when they enact, apply, and enforce immigration law does not count 

as a standard case of wielding political power, which attracts a demand for justification to a 

weaker standard. 

Consider first the claim, developed by David Miller, that immigration restrictions are 

not coercive.578 Miller insists that there is a morally significant distinction between coercion, 
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which occurs when ‘there is some course of action that the agent is forced to take’ , and 

prevention, which occurs when ‘some course of action that might otherwise have been available 

is now blocked’.579 Coercion and prevention differ in their moral significance because while 

coercive acts ‘undermine the autonomy of the person coerced’,580 prevention only ‘reduces [an 

agent’s] freedom to act’.581 For this reason, coercive acts ‘stand in need of the special 

justification’ that invasions of autonomy trigger, while prevention need only answer to the 

weaker standard that freedom should not be restricted ‘for no good reason’.582 Since Miller 

holds that restrictive immigration laws constitute a case of prevention rather than coercion, on 

this view they trigger only this weaker standard of justification.  

One response to Miller’s argument is simply to point out that even if we were to 

accept his proposed distinction between coercion and prevention, the enforcement of 

compliance with immigration law is still clearly coercive. Indeed, Miller himself is aware of 

this. He notes that if persons with no legal authorization to enter and settle in a state’s 

territory nevertheless attempt to do so, ‘they will, for example, be prevented from getting on 

to aeroplanes that would take them to their chosen destination, or if they succeed in entering 

physically, they may be arrested and deported’; these measures are ‘ coercive means’ by which 

states ‘enforce’ their immigration laws.583 What Miller seems to be suggesting is that although 

states’ enforcement of compliance with what their immigration laws direct may be coercive, 

the directives of their immigration laws are not themselves coercive but only preventative. 584 

But notice that my claim has precisely been that in enacting, applying and coercively 

enforcing immigration law, states exercise political power over prospective immigrants and 

current citizens. My argument in this chapter has not appealed to any characterization of the 
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substance of what immigration laws direct, but to how states get prospective immigrants and 

other addressees of their immigration laws to do as those laws direct. States do not merely 

request that the addressees of their immigration laws comply with those laws – they demand 

compliance, and stand ready to apply force in order to compel compliance should, for 

example, some persons without the legal right to enter attempt to enter illegally. By applying 

these enforcement mechanisms, states do not leave it up to prospective immigrants and other 

addressees of immigration law whether they comply with these laws’ directives; rather, 

through the application of coercive measures, states bend their wills into compliance. 585 

This reply, taken on its own, decisively addresses Miller’s doubts that immigration law 

constitutes an exercise of political power which triggers the justificatory demands of the 

Liberal Principle. However, I also want to show why we should resist Miller’s suggestion that 

there is a morally relevant distinction between coercion and prevention when asking when the 

justificatory demand of the Liberal Principle, rather than some weaker standard, is triggered. 

In order to see why the distinction that Miller has putatively identified should be rejected, we 

first need to understand what is distinctively objectionable about coercion. I have argued that 

coercion prima facie wrongs those subject to it because it presumptively disrespects them as 

persons who possess the deliberative capacities for rational and moral agency.  

Miller endorses an apparently similar account: he suggests that what is ‘normatively 

distinctive’ about coercion is that it ‘undermines autonomy’; coercive acts are presumptively 

wrong because when someone is coerced, her ‘standing as an autonomous agent is denied’. 586 

If Miller takes a person’s standing as an autonomous agent to be her standing as a person with 

what I have called the capacity for rational and moral agency, then it seems that our accounts 

of coercion’s normative significance should not differ. In fact, although he speaks at this one 

point of coercion as a denial of a person’s standing as an autonomous agent, suggesting that 
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coercion is distinctively wrong because it disrespects or violates the status of coerced persons 

as agents capable of exercising their own deliberative capacities, Miller’s primary focus is on 

autonomy as a condition which coercion undermines.587 

Miller seems to understand autonomy as a condition that an agent with the 

deliberative capacities can enjoy when (1) she has an adequate set of options to choose from; (2) 

she has some degree of independence, that is, she is not made the instrument of another’s will.588 

Miller takes an agent to be independent when her choices are not completely directed by 

another, that is, when she maintains some adequate degree of practical discretion. Coercion 

undermines independence by removing any practical discretion from the agent. As Miller puts 

it, the ‘peculiar evil of coercion’ is that it ‘makes its victim into an instrument of the coercer’s 

will’.589 Coercion achieves this by ensuring that the coerced person ‘has no real choice but to 

do what the coercer commands’; the coercer reduces the coerced person’s ‘eligible set to just a 

single course of action’, namely the course of action that the coercer intends that the coerced 

follows.590 

This analysis of independence, however, is too lax, and focuses our attention in the 

wrong place. Firstly, it is unclear why we should accept Miller’s very strong claim that an 

agent’s independence is undermined only when her practical discretion is entirely removed, 

such that she is nothing more than a tool or instrument of the coercer’s will; it seems equally 

plausible to see an agent’s independence as undermined when her will is bent to some degree. If 

the distinctive wrong of coercion is that it undermines autonomy, and a necessary condition 

for autonomy is independence understood in this broader sense, then even when some act of 

interference does not reduce an agent’s options to only one, she may still suffer autonomy-
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undermining coercion. Endorsing this stricter understanding of independence allows us to 

reject Miller’s proposed distinction between coercion, understood as ‘forcing a person to do 

some relatively specific thing’, and prevention, understood as ‘forcing a person not to do some 

relatively specific thing while leaving other options open’. 591 

Secondly, and more fundamentally, I suggest that the special significance of 

independence is better captured when we conceive of it as a status rather than a condition, 

and hence that the distinctive wrong of coercion is better understood in terms of the 

disrespect coercion displays for the status of the coerced as independent deliberative agents. It 

has often been remarked that the wrong of coercion cannot be reduced to its negative impact 

on the interests of the coerced person. Indeed, Miller himself recognizes this. 592 But it is 

difficult to make sense of this if coercion’s distinctive wrong is taken to be its impact on the 

coerced person’s independence understood as one aspect of her condition.  

We should adopt a different understanding of the connection between coercion and 

autonomy or independence, one that is in line with the account I suggested in Section II: 

coercion invades the coerced person’s independence not because of its consequences for that 

person’s condition, but because of ‘the kind of treatment of others’ that it is.593 As Raz notes, 

(illegitimate) coercion expresses – it has a ‘symbolic meaning’ – an inappropriate attitude; it 

shows ‘disregard and even contempt’ for the coerced. 594 Conceiving of human persons as 

having the status of independent rational and moral agents, we express that status and that 

conception of the person by our refusal to countenance treatment of them that displays 

disregard or contempt for their independent agency.595 Coercion is one form of treatment that 
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disrespects the status of persons as rational and moral agents, and its distinctive moral 

significance lies in this disrespect that it conveys. 

Of course, this does not mean that every act that disrespects persons in their status as 

independent deliberative agents is coercive. I propose that we understand all those interferences 

with others’ actions as coercive which, in the absence of sufficient justifying reasons, fail to 

respect their status as rational and moral agents. For Miller’s proposed cut between coercion 

and prevention to pick out a distinction with real moral significance, then, it must be that 

someone’s status as a rational and moral agent is only disrespected when another person 

forces her to take some specific course of action, but never disrespected when another person 

blocks one course of action (among many) that would otherwise have been open to her.  

This does not seem plausible; there are at least some cases where a deliberative 

interference to remove some option from another person’s eligible set conveys disrespect for 

her status as an independent deliberative agent. If I interfere with someone’s actions,  without 

sufficient justification, in order to force her not to act on some choice that she has made, I 

disrespect her independent capacity for rational and moral agency by (partially) replacing her 

will with mine – by bending her will to some degree – even if I may not reduce her set of 

eligible options to just one or otherwise to some level below adequacy.  It seems then that 

coercive acts may involve forcing an agent ‘not to pursue one option while being left with 

plenty of others to choose from’, as Raz has pointed out596 

This suggests that when an excluded would-be immigrant is forced not to act on her 

choice to enter and settle in some receiving state, as the result of that state’s decision to block 

that particular course of action which would otherwise have been available to her, the 

excluded immigrant’s status as a rational and moral agent is, absent sufficient justification, 

disrespected, notwithstanding the fact that other acceptable options may remain open to her. 

Contrary to Miller’s arguments, the enforcement of restrictive immigration laws counts as a 
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coercive imposition, and triggers a demand for justification according to the standard set by 

the Liberal Principle rather than some weaker standard of justification.  

Unlike Miller, Nagel seems to accept that immigration law is indeed coercively 

enforced against prospective immigrants, but nevertheless joins Miller in claiming that it is 

exempt from the justificatory standard specified by the Liberal Principle. Immigration laws, 

Nagel suggests, are ‘simply enforced against the nationals of other states; the laws are not 

imposed in their name, nor are they asked to accept and uphold those laws.’ For Nagel, since 

‘no acceptance is demanded’ of prospective immigrants, ‘no justification is required that 

explains why … their interests have been given equal consideration’. More generally, instead 

of the stringent justificatory demand contained in the Liberal Principle, it is a ‘sufficient 

justification’ of immigration laws and their coercive enforcement that they do not violate the 

‘prepolitical human rights’ of prospective immigrants. 597 

There are two ways to read Nagel’s argument, and specifically his claim that 

prospective immigrants are not expected to accept and uphold the regime of immigration law 

that is applied to them. On one construal of his argument, Nagel is describing a particular 

attitude or stance that states adopt toward prospective immigrants when they enact, apply, and 

enforce immigration law: states view prospective immigrants not as persons with deliberative 

capacities, but merely as objects of ‘pure coercion’.598 According to this argument, the 

adoption of this attitude has the normative effect of exempting states from the demands of 

the Liberal Principle, since that principle is grounded in a conception of human persons 

which states believe does not apply to prospective immigrants – a conception of persons as 

capable of exercising rational and moral agency. 

Construed in this way, Nagel’s argument does not succeed. While we often use the 

locution that liberals have a ‘conception of’ individuals as persons possessing the deliberative 
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capacities, this conception of the person is not an attitude that creates reasons for us simply as 

a matter of the internal consistency of our avowed commitments. Rather, this conception of 

the person specifies an ideal of the proper relations between human persons that it would be 

unreasonable to reject. In our interpersonal or cooperative life, I trigger the justificatory 

demand of the Liberal Principle ‘just by intending to coerce you and regardless of any moral 

attitude that you or I bring to [our] encounter.’599 Hence, even if states, in exercising coercive 

power over prospective immigrants, are disposed to treat them merely as objects of coercion 

rather than to respect them as equals and as free agents, they do not thereby escape the 

requirements of the Liberal Principle.  

There is another reading we might give to Nagel’s argument. Nagel could be arguing 

that although immigration law is coercively enforced, it does not count as an exerc ise of 

political power since it lacks the distinctive feature of political power that distinguishes it from 

other uses of coercive force – namely, the attempt to establish a common, collectively 

binding, framework in the face of conflicting views about how that framework should be 

structured. In the case of domestic law, citizens are expected to accept the law’s authority, 

‘even when the collective decision diverges from [their] personal preferences’; in this sense, 

the law demands the ‘active engagement of the will of each member’ of a domestic political 

society. This argument then contrasts the case of domestic law with the case of immigration 

law: it claims that a state’s regime of immigration law does not aim to achieve social and 

political cooperation in the face of disagreement and is to that extent ‘simply enforced’ against 

prospective immigrants.600 

On this alternative reading, Nagel’s argument also fails. Recall my argument from the 

previous section: a state’s regime of immigration law seeks to establish a common framework, 

collectively binding on both insiders and outsiders, for the regulation of prospective 
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immigrants’ entry into that state’s territory. A regime of immigration law establishes, as surely 

as a regime of domestic law does, a common framework binding on persons with divergent 

interests and views. In the former case, the regime aims at establishing common rules among 

prospective immigrants and current residents of a state’s territory in respect of movement into 

the territory; in the latter case the regime aims at regulating and stabilizing a system of 

cooperation among current members for the sake of producing the primary social goods 

required for personal autonomy. It is false, then, to suggest that the moral significance of 

enacting, applying, and enforcing immigration law differs from the moral significance of 

enacting, applying and enforcing domestic law. Nagel’s claim that immigration law does not 

trigger the justificatory demand of the Liberal Principle, or triggers a demand for justification 

to a weaker standard, does not succeed. 

 

IV. CONSENT THEORY 

 

I have argued that attempts by Miller and Nagel to characterize the enactment, application and 

enforcement of immigration law as distinct in its moral significance from paradigmatic cases 

of political power, and thereby to shield immigration law from the Liberal Principle’s 

demands, do not succeed. I therefore join Abizadeh in insisting that ‘enforced decisions about 

who is granted and who is denied [admission and] membership … are among the most 

important instances of the exercise of political power’; significantly, such power is exercised 

‘over both insiders and those whom [the state’s political boundary] picks out as outsiders.’ 601 

The question of the legitimacy of immigration law therefore remains: we must ask 

whether the presumption that states’ exercise of political power in enacting, applying and 

enforcing immigration law can be rebutted by finding a justification that prospective 

                                                 
601 Abizadeh, ‘The Demos and Its Kin’, p. 875. See also Abizadeh, ‘Democratic Theory and Border Coercion’, p. 
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immigrants and current members can accept as persons capable of exercising rational and 

moral agency. In particular, we should ask whether there is a case for the legitimacy of the 

immigration law of states whose domestic system of law is granted to be legitimate – 

presumably, these are states whose basic domestic arrangements adequately satisfy standards 

of social justice, and whose procedures for enacting domestic law adequately satisfy standards 

of democratic legitimacy. As Mathias Risse has formulated this question, we should ask 

whether ‘the laws of morally acceptable states (including immigration policies) should be 

respected [and] obeyed qua laws (rather than because they are [directly] morally required).’ 602 

Over the next two sections, I will attempt to answer this question, asking whether the 

legitimacy of immigration law can be established by two of the most influential theories of 

political legitimacy – consent theory, and the natural duty of justice theory. 

A plausible strategy in the search for political legitimacy, especially given the fact of 

inevitable disagreement about which collectively binding decisions to enact, is to show that 

those bound by a law might have reasons to accept it due to its procedural source. While 

unanimous acceptance of every specific law is a practical impossibility which cannot be 

expected, it may be more reasonable to expect that all those subject to some regime of law can 

accept the general procedures by which specific laws are enacted. This strategy was suggested by 

Rawls when he argued that the search for political legitimacy can be understood as a search 

for an ‘appropriate procedure for making decisions when the conflicts and disagreements in 

political life make unanimity impossible or rarely to be expected’; a ‘legitimate procedure’ is 

therefore one which ‘all may reasonably accept as free and equal when collective decisions 

must be made’.603 

I propose that consent theory is best understood as a version of this strategy. Although I 

have gestured toward my support for the rival natural duty of justice theory in Chapter 2, my 
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discussion in this section turns to examine consent theory for two reasons: firstly, consent 

theory is one of the most influential accounts of political legitimacy in the theoretical 

literature, with some writers claiming that it answers best to our pre-theoretical intuitions 

about the natural freedom of human persons; secondly, it may seem that consent theory can 

provide a straightforward account of the legitimacy of immigration law, even if it fails to 

establish the legitimacy of domestic laws. 

A consent theory of political legitimacy holds that a state exercises political power 

legitimately only when those subject to its laws have consented to comply with the outcomes 

of its procedure for authorizing laws and to have their compliance coercively enforced. 

Adapting Simmons’s conception of consent, I will understand an individual’s consent to be 

her voluntary and deliberate commitment to be ruled by the outcomes of a particular legislative 

procedure. According to the consent theory of political legitimacy, therefore, compliance with 

the outcomes of some law-making procedure can be morally expected and coercively 

enforced only if the addressees of those laws have made a ‘personal performance of a 

voluntary act’ by which they have given a ‘deliberate undertaking’ to comply with the laws 

duly enacted by that procedure, whatever they are, and to waive their moral immunity to 

coercion when coercive force is employed to enforce their compliance.604 

 Consent theory may initially seem like a promising route for a defender of the 

legitimacy of immigration law to take. While it is notorious that citizens cannot be said to – 

even tacitly – agree to be bound by the general structure of political authority in their own 

society,605 it seems more plausible to claim that prospective immigrants tacitly agree to be 

bound by the regime of immigration law of the state they choose to migrate to. In particular, 

one objection that is fatal to any attempt to establish tacit consent in the domestic case seems 

to apply with less force in the case of immigration law. This is the objection that the acts 
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57. 
605 Ibid., pp. 75-100. 
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which have sometimes been taken to imply tacit consent to domestic law are not sufficiently 

voluntary to count as cases of freely given consent. 

This familiar objection goes back to Hume, who attacked Locke’s claim that 

continued residence within a state’s territory constitutes tacit consent to be bound by its laws, 

noting that the costs of emigrating are too high to make such residence voluntary in the way 

required for valid consent.606 Adopting Serena Olsaretti’s analysis of voluntariness, I will hold 

that a choice is voluntary ‘if and only if it is not made because there is no acceptable 

alternative to it’.607 We can then formulate Hume’s objection as follows: since most residents 

of a state have no acceptable alternative to remaining on its territory, their continued 

residence in its territory is not voluntary and cannot be taken to signal a voluntary and 

deliberate commitment to be bound by the state’s laws. 

Certainly, many prospective immigrants do not have acceptable alternatives to 

migrating – an obvious example here would be those who face violations of their basic human 

rights if they remain in their home states. Nevertheless, it seems that there are many others 

who do have an acceptable alternative to migrating – namely continued residence in states 

which house minimally just and effective systems of social cooperation – and for whom 

therefore migration is a voluntary choice. At least for this group of prospect ive immigrants, it 

may seem that a tacit consent theory might justify a receiving state’s exercise of political 

power over them through its regime of immigration law: the idea is that the voluntary choice 

to apply for immigrant admission itself counts as a grant of tacit consent. 

However, a serious problem remains for this suggested appeal to tacit consent. Even 

if many prospective immigrants voluntarily choose to migrate, the voluntariness of their 

choice is not sufficient for legitimacy: the commitment to be bound by the regime of 

                                                 
606 See David Hume, ‘Of the Original Contract’, in his Essays: Moral, Political, and Literary , (ed.) E. F. Miller 

(Indianapolis, IN: Liberty Fund, 1987). 
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immigration law that applies to them must be both voluntary and deliberate if it is to have the 

normative effects required for immigration law to be legitimate.  Unless a putative grant of 

consent is a deliberate undertaking, it fails to actively engage the agent’s deliberative capacities 

– an engagement that is needed to reconcile her subjection to political power with her 

standing as a rational and moral agent.608 

It seems, however, that prospective immigrants do not deliberately undertake to be 

bound by immigration law. This is especially clear in the case of irregular migrants, who enter 

the state’s territory by evading border controls. But even considering only the case of 

prospective immigrants who do not attempt to circumvent the established legal processes for 

immigrant admission, it is unclear that these migrants are deliberately committing themselves 

to be morally bound to comply with the relevant state’s immigration law and waiving their 

moral immunity to be coerced into complying. It is crucial here not to confuse a prospective 

immigrant’s act of putting herself in a situation where she will foreseeably be legally subject to 

the immigration regime of a particular state, and an immigrant’s agreement to be  morally 

bound to comply with that regime’s legal requirements and to be coercively compelled to 

comply. Only the latter counts as an act of consent in consent theory; the former does not 

have the normative effect of obligating a prospective immigrant to comply with immigra tion 

law, nor does it license states to use coercion in enforcing compliance. 

Should the failure to establish that prospective immigrants consent to be bound by the 

regime of immigration law that applies to them lead us to conclude that immigration law is 

illegitimate? According to consent theory, it should. Recall from my earlier formulation of 

consent theory that consent, on this view, is understood to be necessary for legitimacy. As 

David Estlund has pointed out, many writers on political legitimacy who are not consent 

theorists accept that at least in some cases consent can establish legitimacy; hence, the 

                                                 
608 See Simmons, Moral Principles and Political Obligations, pp. 88-95. 
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distinctive claim of consent theory is that ‘there is no authority over a person without that 

person’s consenting to be under that authority’.609 

I argue, however, that consent theory should be rejected. To require consent as a 

condition for any exercise of political power to be legitimate is to adopt a view that  is ‘so 

extraordinarily demanding as to remain utopian in the worst sense.’ 610 I am not simply 

pointing to the well-known problem that if consent is taken to be necessary for legitimacy, 

then all existing exercises of political power are illegitimate. The mere fact that the status quo 

fails to meet the demands of a normative principle should not lead us to revise or reject that 

principle. Rather, consent theory is objectionably utopian because it fails to respond 

appropriately to the fact of reasonable disagreement in the circumstances of politics and 

cooperative life. As Buchanan reminds us, ‘politics seems to be concerned, in some 

fundamental way, with how to get along when [unanimous] consent is lacking’ for the social 

rules and collective decisions which are imposed on all. 611 

Consent theorists have also offered only meagre motivation for the claim that consent 

is necessary for political legitimacy, especially relative to its ‘extraordinarily demanding’ 

implications. Many theorists of political legitimacy who hold that particular individuals’ 

consent to be ruled by a particular state – or at least some other freely chosen and morally 

significant relationship or transaction between individual subjects and particular states 

wielding political power – is necessary for legitimacy appeal to the idea of the natural freedom of 

persons. Simmons, for example, claims that to deny the necessity of consent or some other 

voluntary transaction is ‘to deny the natural freedom of persons, a basic and plausible 

Lockean premise.’612 He specifies the natural freedom of persons to mean that no one is 

morally bound by, or can permissibly be forced to comply with, the directives of another 
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unless she has assumed such an obligation, or has waived in this particular case her general 

moral immunity against coercion, by some voluntary action or transaction. 613 

Due to its vagueness, whether the idea of the natural freedom of persons is indeed 

plausible will depend on the specific construal given to that idea. As Estlund has noticed, 

Simmons’s interpretation of the idea of natural freedom simply asserts the claim that consent 

is necessary for legitimacy.614 Hence, not only is an appeal to the natural freedom of persons 

unable to provide independent support for consent theory’s central claim, the natural freedom 

of persons so construed is no more plausible than the ‘extraordinarily demanding’ claim that 

consent is necessary for legitimacy. 

A more plausible construal of the natural freedom of persons, and one which does not 

beg the question in favour of any specific theory of political legitimacy, takes this idea to be 

the claim that ‘there is no authority unless some positive moral case can be made for it.’ 615 

When understood in this way, the idea of the natural freedom of persons provides no special 

support for consent theory, or indeed any theory of political legitimacy, and simply expresses 

the core contention of the Liberal Principle: that political power is legitimate only if its 

exercise is sufficiently justified to those subject to it – leaving open the question of which 

reasons are sufficient to justify political power to its subjects.  

On this plausible construal of natural freedom, not only does the idea of persons’ 

natural freedom fail to motivate consent theory, it in fact casts doubt on the claim that 

consent is necessary for legitimacy. If the search for political legitimacy is the search for some 

justification for the exercise of political power over persons capable of exercising rational and 

moral agency and who are therefore, by default, free from any obligation to comply with the 

directives of others and morally immune from coercion to elicit their compliance, it seems 
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especially implausible to claim that the only possible successful justification will appeal to some 

voluntary and deliberate agreement to be subject to political rule.  

If some exercise of political power aims to establish a common framework which will 

regulate and stabilize a cooperative project that is independently morally required, it is unclear 

why its legitimacy should be beholden to the possibly idiosyncratic, misguided or 

unreasonable choices of some individuals to withhold their support for the cooperative 

project. Indeed, Simmons himself seems to accept that if compliance with a law or other 

political directive is ‘the only way we can fulfill one of our … moral obligations or duties’, 

then this can be a ground of legitimacy even when consent is lacking. 616 Like Simmons, then, 

we should reject the theory that consent is necessary for legitimacy. 

Hence, the fact that prospective immigrants to a potential receiving state and that 

state’s current citizens are all subject to its immigration law, despite having never consented to 

be bound by that law, does not conclusively establish the illegitimacy of that state’s regime of 

immigration law. Turning our focus away from trying to establish some voluntarily assumed 

special relationship between the subjects of immigration law and the authors or enforcers of 

immigration law, we should consider what other reasons prospective immigrants to a state 

and current citizens of that state might have to support and comply with the state’s general 

regime of law regulating immigrant admission. One obvious suggestion is that the addressees 

of immigration law have strong reasons to comply with its directives because doing so is 

independently morally required. It is to a theory of political legitimacy which draws on this 

suggestion that our attention now turns. 

 

V. THE NATURAL DUTY OF JUSTICE THEORY 
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I have argued that although prospective immigrants and other subjects of immigration law do 

not consent to be bound by that law, the absence of consent alone does not conclusively 

establish the illegitimacy of immigration law, since consent is not a necessary condition for 

political legitimacy. In this section, I consider the argument that when a state’s regime of 

immigration law serves justice in immigration, prospective immigrants and current citizens 

have a duty to support and comply with that regime of law, and have no valid moral 

complaint against enforcement measures such as deportation – independently of any 

voluntary agreement or deliberate transaction on their part.  

The theory of political legitimacy this argument appeals to is the natural duty of justice 

theory of legitimacy, or as I shall also say, the natural duty theory. As I understand the current 

theoretical debate on political legitimacy, the natural duty theory is the main and most 

plausible rival to transactional theories of legitimacy, such as the consent theory we 

considered in the previous section. Rawls provided the most influential statement of the 

natural duty of justice theory when he claimed that all of us, simply as human persons, have a 

duty ‘to support and to comply with just institutions that exist and apply to us’. This duty 

Rawls calls natural in the sense that it applies to us ‘without regard to our voluntary acts’, and 

are not grounded in social and political relations such as shared liability to coercive institutions 

or shared participation in social practices.617 Natural duties are therefore duties with what I 

called, in Chapter 3, non-relational grounds; in this section, I will use the term ‘natural duties’ 

rather than non-relational duties in conformity with the usage common in the literature.  

A simple way to motivate the natural duty theory is to begin with the almost 

undeniable claim that all human persons owe each other, just in virtue of their common 

humanity, a duty to do what will serve political justice. Given this basic natural duty to serve 

justice, if the addressees of some regime of law would better serve justice by complying with 

its directives than they would by withholding their support or my directly and independently 
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trying to promote political justice, then they have a duty to comply with its directives, 

independently of any voluntary agreement or deliberate transaction. This latter duty would 

explain how that regime of law comes, by serving justice, to have legitimate authority over its 

addressees, and presumably would also explain why potential complaints those addressees 

might press against coercive enforcement of their compliance are disabled or at least seriously 

weakened, hence also establishing legitimate coercion.618 

This simple motivation for the natural duty theory – and indeed Rawls’s statement of 

the theory itself – may be too simple, however. Recall that the Liberal Principle holds that 

political power is legitimate only if its exercise is sufficiently supported or justified by reasons 

that its subjects can accept as persons who equally have the deliberative capacities  for rational 

and moral agency. Since it aims to state conditions for the exercise of political power to be 

reconciled with a conception of human persons as free and equal, rational and moral agents, 619 

the Liberal Principle does not simply require that the exercise of political power be in some 

sense justified tout court, but that it be justified to the subjects of power; a successful 

justification is one that is acceptable to those subject to political power. Following Estlund’s 

elaboration of this latter idea, we may say that a successful justification must lay out sufficient 

reasons ‘that do not violate [subjects’] reasonable moral and philosophical convictions, true or 

false, right or wrong.’620 

 In line with the Liberal Principle, the natural duty theory should therefore be 

formulated as follows: the addressees of a law are duty-bound to comply with its directives, 

and have no valid complaint against the coercive enforcement of their compliance, when the 

law in question can be shown to serve what they reasonably believe are the requirements of 

political justice. When a law serves justice, on their reasonable conception of what political 

justice requires, those subject to political power can freely see themselves, as equal rational 
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and moral agents, to have sufficient and even decisive moral reason to comply, apart from any 

threat of coercion. By contrast, if a law is reasonably – even if mistakenly – believed by at least 

some of those to whom it applies to be unjust, then expecting and enforcing their compliance 

with it would disrespect the equal standing of these reasonable dissenters as persons with the 

capacity for rational and moral agency. 

While the natural duty of justice theory is compelling as a statement of a sufficient 

condition for political legitimacy, it is unclear that an appeal to this theory can establish the 

legitimacy of immigration law. We can expect a reasonable consensus among prospective 

immigrants and current citizens that, especially under current circumstances, having some legal 

framework for the regulation and coordination of migratory flows into particular territories 

better serves justice-given goals than the immediate and total abolition of any form of border 

controls; as we saw in Chapter 4, even globalist liberals do not favour completely dismantling 

arrangements for the legal regulation of immigration, especially in the short term.  

However, beyond this basic level of consensus, we cannot similarly expect unanimous 

agreement about which particular immigration laws and policies best serve justice in 

immigration. We have encountered, in the four preceding chapters of this thesis, pervasive 

disagreement about justice in immigration within the theoretical debate – a debate, we may 

assume, among interlocutors who are reasoning in good faith, and who have informed their 

moral reflection on international migration by a sound knowledge of the relevant social facts. 

In particular, I have argued that disagreements about justice in immigration are rooted in deep 

disagreements about the grounds, content and scope of principles of social and global justice 

between globalist liberals and internationalists. There is no reason to believe that reasonable 

disagreement about justice in immigration among the subjects of a receiving state’s immigration law 

– prospective immigrants and current citizens – is any less deep and pervasive. 

In the absence of a consensus among immigration law’s subjects as to justice in 

immigration, it seems that immigration law’s legitimacy cannot be established by the natural 
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duty theory. In fact, if we plausibly believe that reasonable disagreement about political justice 

more generally – its grounds, content, and scope – is ‘not unexpected, not unnatural, not 

irrational’ whenever there are ‘a number of distinct intelligences’ exercising their deliberative 

capacities and in particular their capacity for a sense of justice, 621 then it may seem that the 

natural duty theory is flawed in much the same way that the consent theory was flawed: it is 

unresponsive to the central problem of political legitimacy, which as we have seen is to justify 

the imposition of common rules to each individual subject to those rules, in the face of 

disagreement among them about which common rules should be selected as authoritative.  

The proceduralist strategy for responding to the problem of moral disagreement, which 

we encountered when we discussed consent theory, also seems promising here: while moral 

consensus on the justice or injustice of specific laws cannot be expected due to the 

inevitability of reasonable disagreement about (the substantive requirements of) justice, 

political legitimacy can still be established if there is a procedure which can reach ‘decisions 

when the conflicts and disagreements in political life make unanimity impossible or rarely to 

be expected’622 and which is beyond reasonable moral disagreement. 

Such a procedure, to be legitimate according to this more developed account of the 

natural duty theory, must be one which only unreasonable conceptions of political justice 

would reject. Without being able to offer a complete account of how to distinguish between 

reasonable and unreasonable conceptions of justice, I suggest that a reasonable conception of 

justice must accept the Liberal Principle and the conception of the human person which 

grounds that principle. Hence, a procedure for reaching political decisions can only be beyond 

reasonable moral disagreement if it is itself able to meet the justificatory demand of the 

Liberal Principle: the procedure must be acceptable to those subject to its outcomes as 

persons with the capacity for rational and moral agency. Here I join Rawls in insisting that a  
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legitimate procedure must be one that ‘all may reasonably accept as free and equal when 

collective decisions must be made and agreement is normally lacking.’623 

An obvious candidate for a procedure that all individuals subject to political power 

can accept as persons endowed with the deliberative capacities is majority rule. In developing 

the natural duty theory, Rawls himself proposed ‘some form of majority rule’ as an ‘effective 

legislative procedure’, given the problem that ‘opinions of justice are bound to clash’. On 

Rawls’s proposed elaboration of the natural duty theory, a law enacted by a majoritarian 

procedure is legitimate even when some individuals to whom the law applies reasonably judge 

it to be unjust, as long as ‘certain limits of injustice’ are not exceeded. Unfortunately, while 

Rawls’s proposed elaboration is plausible, he offers no argument for majority rule as a 

legitimate procedure beyond assuming that it is a ‘practical necessity’. 624 

I suggest that not only must the natural duty of justice theory of political legitimacy 

adopt the proceduralist strategy to respond appropriately to the fact of reasonable 

disagreement about justice, the natural duty theory should recognize majority rule as the 

decision procedure which best meets the test for a legitimate procedure: majority rule is the 

procedure most acceptable, perhaps even uniquely acceptable, to persons with equal standing 

as rational and moral agents, since it is the procedure that persons so conceived will recognize 

as the most suited for reaching common political decisions among themselves, in the face of 

reasonable disagreement about political justice. 

For them to accept majority rule as the most appropriate decision-making procedure, 

those subject to some law must first, of course, accept that political justice requires them to 

achieve some common framework or decision in the domain defined by the law’s claimed 

jurisdiction, and they must also recognize that moral consensus about the justice or otherwise 

of specific laws and decisions cannot be expected. In light of this, if each of them endorses a 
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conception of justice that is reasonable – and therefore recognize that the others as much as 

they possess the deliberative capacities for rational and moral agency – then no one will 

expect her beliefs about justice always to determine the content of the decisions which are to 

bind all. In this way, the acceptance of the outcomes of some procedure as legitimately binding 

on all seems to be beyond reasonable disagreement. 

The recognition that this procedure aims to reach common decisions binding on 

persons each endowed with the deliberative capacities also constrains the particular way that 

common decisions are reached, if the procedure is to be legitimate. If all persons who are to 

be bound by the outcomes of the procedure are equally (in morally relevant ways) endowed 

with the deliberative capacities and in particular with the capacity for a sense of justice, then a 

procedure which gives the views of some greater or lesser weight – without sufficient 

justification for this unequal weighting – will not be acceptable to all who are to be governed 

by the procedure’s outcomes, particularly from the standpoint of those whose views it is 

proposed should receive less weight. 

Hence, a procedure which weights each reasonable view equally will normally be the 

procedure most or even uniquely acceptable to subjects of political power as rational and 

moral agents. As Waldron reminds us, majority rule is such a procedure: the ‘method of 

majority-decision … involves a commitment to give equal weight to each person’s view in the 

process by which one view is selected as the group’s.’625 If we are to establish the legitimacy of 

some law by appeal to the duty all persons have to serve political justice, it is necessary – 

though by no means sufficient – to show that the law serves what the majority of its 

addressees reasonably believe justice requires, typically by tracing the law to a majoritarian 

procedural source. Taking the democratic ideal of political legitimacy to require equal political 
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liberty for all those subject to political power, I will call this the democratic elaboration of the 

natural duty of justice theory.626 

While this democratic elaboration of the natural duty theory is a plausible response to 

the fact of reasonable pluralism about justice, its insistence on a democratic decision-making 

procedure among all those subject to political power seriously undermines any attempt to 

defend the legitimacy of immigration law by appeal to the natural duty theory. The obvious 

problem is that current procedures for the enactment and application of immigration law are 

not democratic in the relevant sense: far from giving the (reasonable) views on justice of all 

addressees of immigration law equal weight in the determination of immigration law’s 

content, existing procedures systematically give some of them no weight. 

Certainly, in states whose domestic laws are legitimate – the focus of our inquiry – the 

procedures for enacting law will be internally democratic: current citizens will be given an equal 

vote in the selection of legislators who decide on the state’s immigration laws. However, even 

in these states, the established procedures for enacting immigration law currently deny 

prospective immigrants any opportunity – let alone an equal opportunity – to participate in the 

political processes by which immigration law is debated and enacted. As we have seen, states 

unilaterally determine their immigration laws through procedures responsive only to internal 

political decisions. But, as I argued in Sections II and III, a state exercises political power over 

prospective immigrants to its territory when it applies its laws regulating immigrant admission 

to them and enforces their compliance with those laws’ directives through the use of coercive 

force. 

Since they exclude from participation many persons who are nevertheless subject to 

the decisions they authorize, the standard procedures by which immigration laws are enacted 

in the current international state system seem not to meet the test of the Liberal Principle and 
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are not beyond reasonable disagreement. For this reason, it seems that the natural duty theory, 

when it is appropriately elaborated, cannot establish the legitimacy of immigration law as it is 

currently enacted, applied, and enforced. When prospective immigrants to a given receiving 

state are expected and forced to comply with that state’s reasonably contestable immigration 

laws, without being given an opportunity to determine the content of those laws, they are 

illegitimately subject to political power without being given a justification that they can accept 

as rational and moral agents.627 

 

VI. CONCLUSION 

 

We have reviewed, in the course of this chapter, the two most influential theories of political 

legitimacy – consent theory and the natural duty of justice theory – and have found that 

neither of these theories supports the a posteriori legitimacy of a state’s unilaterally enacted 

immigration law. We saw that prospective immigrants and current citizens do not consent to 

be governed by the immigration laws which apply to them, and we saw that, given the fact of 

reasonable disagreement about justice in immigration, because prospective immigrants are 

excluded from the procedures by which immigration law is enacted, receiving states fail to 

offer them a justification for their enforced compliance which they can accept. I therefore join 

Risse in expressing significant scepticism about the legitimacy of immigration law: 

 

Perhaps the laws of morally acceptable states (including immigration policies) should 

be respected even if the state goes astray. However, the usual reasons why laws ought 

to be obeyed qua laws (rather than because they are morally required) only address 

members of the society. To those, one may say that their ongoing presence or 

participation in economic, social, or political life establishes a tacit acceptance of the 

country’s law. Fair-play arguments might apply. Perhaps some people, such as 
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naturalized citizens, have explicitly accepted the laws. But none of this gives would-be 

illegal immigrants reasons not to break laws that bar them from entering if they wish to 

participate in the society while abiding by its laws.628 

 

 My arguments have not, however, conclusively established the illegitimacy of 

immigration law that is unilaterally enacted according to the internal political choices of states. 

I have shown only that the ‘usual reasons’ that have been offered in defence of the legitimacy 

of domestic law do not support the legitimacy of immigration law; specifically, that two of the 

most influential theories that have been developed to evaluate the legitimacy of domestic law 

do not support the legitimacy of immigration law. However, this leaves open the possibility 

that further reflection will reveal some novel account which can vindicate the political 

legitimacy of unilaterally enacted immigration law. Nothing in my argument has shown that a 

necessary condition for political legitimacy is not met by current arrangements for the legal 

regulation of immigrant admission: consent though perhaps sufficient is not necessary for 

political legitimacy; similarly, the natural duty theory states a sufficient but not a necessary 

condition for legitimacy. 

Indeed, the natural duty theory may yet be able to furnish support for immigration 

law’s legitimacy: recall that the procedural strategy to accommodate the fact of reasonable 

disagreement about justice insists only that in the absence of a sufficient justification, procedures 

which depart from equal weighting of reasonable views do not meet the justificatory burden 

of the Liberal Principle. If some justification for giving less weight to the voices of 

prospective immigrants in the procedures by which immigration law is enacted can be found, 

then the natural duty theory may yet vindicate the legitimacy of arrangements not 

fundamentally different from those found in the current international system: procedures for 

the enactment of immigration law that are primarily responsive to the internal political choices 

of independent states may be legitimate. 

                                                 
628 Risse, On Global Justice, pp. 165-166. 
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Without claiming that current arrangements for the legal regulation of immigrant 

admission adequately meet the Liberal Principle’s demand for justification, I suggest that we 

have good reasons to continue the search for an account which can vindicate the legitimacy of 

immigration law as it is enacted in an international order of relatively independent states, 

rather than as it might be enacted in a global order housing democratic procedures with global 

scope. Not all theorists have agreed with this suggestion. Abizadeh, who joins Risse in 

expressing scepticism about the legitimacy of unilaterally enacted immigration law, draws a 

radical conclusion from his sceptical argument. He writes:  

 

To be democratically legitimate, any regime of border control must either be jointly 

controlled by citizens and foreigners or, if it is to be under unilateral citizen control, its 

control must be delegated, through cosmopolitan democratic institutions giving 

articulation to a “global demos,” to differentiated polities on the basis of arguments 

addressed to all.629 

 

Abizadeh’s response to the apparent a posteriori illegitimacy of immigration law is therefore 

to recommend a radical revision of current arrangements for the enactment of immigration 

law. There are powerful reasons, however, to resist this recommendation.  

Certainly, the legitimacy of border controls is dubious in an international system – 

such as our own – in which public deliberation and political decision-making about 

immigration law and policy proceeds solely at the levels of separate states, and under 

conditions in which the just claims and interests of non-members are so rarely articulated and 

given serious consideration. When opinion polls reveal, for example, that 47% of the British 

public oppose the entry and resettlement of even ‘a few hundred’ persons recognized by the 

UNHCR as refugees fleeing Syria’s murderous conflict, we can have little confidence that 

                                                 
629 Abizadeh, ‘Democratic Theory and Border Coercion’, p. 54. 
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non-members’ most urgent claims of justice, let alone their views about justice in immigration, 

are taken seriously in the processes for the enactment of immigration law. 630 

However, we should be wary of conditioning the legitimacy of immigration law on the 

establishment of ‘cosmopolitan democratic institutions’ and the articulation of a ‘global 

demos’. To repeat the warning from Risse we encountered earlier, we simply  ‘do not 

understand what a world would be like where all state power…, ranging from border control 

to maintenance of social insurance, is replaced with other arrangements.’631 If a political theory 

of international migration is to offer ‘guidance where guidance is needed’, 632 it must address us 

in the context of a social and political world we inhabit or which we can at least understand. 

This chapter therefore concludes in part with an invitation to further reflection. 

Although standard theories of political legitimacy, at least as they have been developed to 

establish the legitimacy of domestic law, are incapable of supporting the  legitimacy of 

immigration law that is unilaterally enacted according to the internal political choices of states, 

the question remains whether some novel account may yet be able to establish the legitimacy 

of immigration law without recourse to globe-spanning democratic procedures. 

Before such a novel account becomes available, we can ask what moral response to 

irregular migration is appropriate, assuming provisionally that unilaterally enacted immigration 

law is illegitimate. If current immigration law is illegitimate, then we should not morally 

condemn irregular migrants simply because they have violated the immigration laws that apply 

to them: prospective immigrants, on this assumption, have no duty to treat the requirements 

of immigration law as binding simply qua law, independently of their judgments about the 

substantive moral quality of the law. Moreover, any moral warrant that states might have to 

undertake coercive enforcement measures against irregular migrants in general is called in 

doubt. 

                                                 
630 William Jordan, ‘Opposition to Syrian Refugee Plan’, YouGov.co.uk, 23 January 2014. 
631 Risse, Global Justice, p. 305. 
632 Rawls, Theory of  Justice, p. 20. 
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This is not to say, to be clear, that irregular migrants never do wrong by entering some 

state they have no legal right to enter – only that they do no wrong simply when and because 

they violate immigration law. As philosophical anarchists have stressed, the judgment that 

some regime of law is illegitimate does not imply that addressees of that legal regime are 

justified, all things considered, in withholding their compliance and support. Rather, their 

‘practical stance’ with respect to the laws in question should be ‘one of careful consideration 

and thoughtful weighing of all of the reasons’ that bear on whether withholding compliance is 

justified: the illegitimacy of a law, Simmons reminds us, is ‘just one moral factor among many 

bearing on how persons … should (or are permitted to) act’.633 

In particular, if a prospective immigrant reasonably believes that the immigration laws 

of the receiving state she seeks to enter do in fact serve justice, then she has sufficient reason 

to accept that regime of law: her own deliberative capacities are leading her to conclude that 

the laws in question serve what, in her view, justice in immigration requires. In this case, on 

balance she should comply with the relevant receiving state’s immigration law, and indeed she 

would have no valid moral complaint against coercive enforcement measures to secure her 

compliance. In this way, the principles of justice in immigration that I articulated in Chapter 4 

may offer guidance not only to the citizens of a state as they deliberate about which common 

immigration policies they should support for enactment into law, but may also offer guidance 

to prospective immigrants as they deliberate about how they should react to the border 

controls – the guards and guns – that confront them. 

  

                                                 
633 Simmons, ‘Philosophical Anarchism’, pp. 109-110. 
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CONCLUSION 

 

I motivated my project in this thesis by reference to the serious doubts and controversies 

which have accompanied attempts to formulate a response to the urgent moral questions 

raised by international migration in a world order of territorial states plagued by obscene 

inequalities, mass poverty, and gross human rights abuses – and to the inadequacies of the 

current theoretical literature in helping to clarify these doubts and overcome these 

controversies. I indicted the right-versus-right framework that much of the current literature 

relies on as the main source of the unhelpful polarization of the existing theoretical debate. 

We should, I urged, abandon the tendency to frame the moral evaluation of immigrant 

admission policies in terms of a conflict between the individual’s right to free international 

migration and the collective right of members of a state to unilaterally choose their state’s 

immigration policy; we would do well to eschew an approach which weighs these putative 

claims of individuals against these putative claims of states and proceeds to settle on an ad 

hoc balance between them. 

I urged that a novel approach would reveal the real joints of disagreement between 

rival views and conjectured that this approach would thereby offer better prospects for the 

resolution of those disagreements. This alternative to the rights-based approach, which I have 

endeavoured to develop in this thesis, distinguishes clearly between the question of justice in 

immigration and the question of the legitimacy of immigration law, and locates principles of 

justice in immigration within the background context of a conception of global justice.  

In assessing what I have written in this thesis and in wondering if the preceding 

chapters have vindicated my initial conjecture, one obvious worry is that I have simply 

substituted one impasse for another: in place of a polarized debate between advocates of an 

individual right to free migration and defenders of a state’s right to determine its own 

immigration policies, we have an equally intractable debate between globalist liberals and 
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globalist democrats, on the one hand, and internationalists of various persuasions, on the 

other. The political theory of international migration, when viewed from within the 

framework I have proposed, is reduced to a site of a proxy war between globalist and 

internationalist ideals of the world order. 

Two replies seem appropriate. The first will note that by focusing on difficult 

questions of (in)justice and (il)legitimacy beyond the familiar context of the modern state, my 

proposed approach directs our attention to many of the most important reasons we in 

affluent and free societies have to care about immigration policy: we worry that the border 

controls our states impose reinforce (or perhaps even perpetrate) serious global injustices, or 

at least represent a callous and morally indefensible response to such injustices, serving to 

insulate us from the reality of human suffering endured by millions beyond our borders. The 

question of what we owe to the many human persons who live beyond our borders – and 

especially to those who live in the developing world – is therefore neither peripheral to, nor is 

it a distraction from, our deepest concerns in bringing moral reflection to bear on immigration 

policy. 

The second will note that by bringing the immigration debate into closer contact with 

questions of global justice, we understand better what makes that debate so contentious, and 

see more clearly what is at stake in controversies about immigration policy. Our deep disputes 

about a morally acceptable immigration policy stem from our continuing disagreements about 

justice at home and abroad: disagreements about how to understand what we owe those with 

whom we share a state and those with whom we share a common humanity and an 

international order; disagreements about whether these duties are different, and if so, which 

should have greater claim on us when they come up against each other. Immigration policy is 

so controversial precisely because it represents, perhaps more starkly than any other area of 

public policy, the tension between the moral claims of our co-citizens, some of whom are 
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badly off, and the moral claims of those beyond our borders, many of whom are far worse 

off. 

In this thesis, I have offered some thoughts on how we might begin to resolve that 

tension, although I have by no means delivered a full resolution. I hope that I have at least 

identified the deepest questions that should grip the attention of political theorists of 

international migration, and, in the form of cooperation-based internationalism and its 

associated conception of justice in immigration, provided one nascent account that can guide 

us in reaching immigration policies that answer to the distinctive claims of our fellow c itizens, 

and of our fellow human beings. 
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