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ABSTRACT
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My hypothesis is that social contract theory does satisfactorily explain why we owe a
serious concern or respect to profoundly mentaibaliled individuals (PMD). This is a
problem for social contract theories if we assulike,| do in this dissertation, that the PMD
possess a robust moral status (RMS).

My dissertation will explore the main strategiepldged by contractarian and contractualist
theorists to bring the PMD within the purview okthocial contract, in order to clarify why
some aspects of their claims are promising but thiey nonetheless fail to fully explain the
robust moral status of the PMD. | notably find ttiegy leave morally important dimensions
of human relations out of the contractual framejciwimeans that they exclude the PMD
from the scope of justice and morality when theyirolthat this contractual frame offers the
only valid explanation to be a subject of justioel a moral patient.

| do not conclude that this requires us to rejextiad contract theory altogether, nor do |
count it as a reason to question whether the PMi ha robust moral status. In my
concluding chapter, | will rather suggest a thaoattframe that has the potential of
incorporating both contractual and non-contractedtions within the spheres of morality
and justice, because both kinds of relation vehiolgortant intuitions about what is of value
in human life.

This dissertation will contribute to orientate freduresearch on the moral and political
grounds for the rights of profoundly mentally dissbpeople, as well as question or curtail
the breadth of certain key assumptions of sociatraat theories.

(Thesis length: 99,955 words)
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‘Agents who are not party to, and cannot be pawtytihie contract because they are not
autonomous are not directly protected by it. Insamuences, they cannot but have a lower
moral status than autonomous agents.’

Peter Byrne (2000)

‘This criticism underestimates the resources alblgldo contractarian accounts of moral
standing. Contractarianism can both justify andlarpthe direct moral consideration [...]
owed to them [...]’

Andrew |. Cohen (2007)

‘George still stared morosely at the fire. “Whethihk of the swell time | could have without
you, | go nuts. | never get no peacg.’)

“If you don” want me | can go off in the hills afihd a cave. | can go away any time.”
“No—Ilook! | was jus’foolin’, Lennie. ‘Cause | want you to stay with rfie.

John SteinbeclOf Mice and Men



1 INTRODUCTION

1.1 A Challenge to the Social Contract Tradition

Professional philosophers and readers of philoseptyld agree that John Rawl&’ Theory

of Justiceis one of the most important philosophical workis the 20th century. It

singlehandedly revived political philosophy, restaed the social contract tradition and
adapted it to the values of contemporary liberaligvhile this thesis focuses on a particular
recent inclusivist branch of social contract thewather than on Rawls, it seems fitting to
guote how the most influential contemporary repnestéve of the social contract tradition
justified excluding the PMD from its scope to stdébe problem that this thesis will be

addressing.

Rawls presents the ‘fundamental question of malijustice’in these terms: ‘What is
the most appropriate conception of justice for gpeg the terms of social cooperation
between citizens regarded as free and equal, andrasal and fully cooperating members of

society over a complete lifé?’

Rawls’ focus on social cooperation influences him (anditi@nal social contract

theory) in putting aside the problem that some feeape facing: namely, that they are unable

! The three monographs stating his theory of jusiEdairness are: John RawdsTheory of Justicérev edn,
Harvard University Press 199%plitical Liberalism (2nd rev edn, Columbia University Press 20Qb)stice
as Fairness: A Restatemd@nd rev edn, Harvard University Press 2001).

2 Rawls,Political Liberalism(n 1) 20.



to ‘cooperate’due to permanent and severe mental disorders. Raamisiders that this
exclusion may be remedied by extension, thoughoméesses to ‘lack[ing] the ingenuity to
see how the extension may proceed’. Should justgcédairness fail, Rawls considers the
possibility that other accounts of justice or midyainay explain the ‘problemof the PMD’s
exclusion and supplement his account of justickimsess. ‘How deep a fault [among other
exclusions, that of the PMD] is [for his contradisiatheory] must wait until the case itself

can be examined.’

This is the challenge that Rawls left in the sbcantract tradition’s hands: could it
ground a robust moral status for the PMD? If notyldeep a fault is it for the tradition and

can it be supplemented by alternative accounts?

Although Rawls assumes that not providing an actcotiwhy wronging the PMD is
wrong is in itself a failure, neither all contraatuhinkers nor all moral philosophers do. This

sends us back to a more fundamental question.

Do we owe something to people with profound medisdbility (the group of people
to which | shall refer as the ‘PMD’, which | willedcribe with more precision in section 1.3
of this introduction)? It is doubtful that anyonewld answer ‘nothing at all’. Most of us
would feel obligated - morally obligated - to intene if they came across helpless human
beings with extremely low cognitive capacities, Isas an infant or a PMD erring in the

middle of the street. Most of us are particularlgpalled when we read about the

3 ibid 21.



mistreatment of such individuals in institutions gp for their care. Has society indeed failed

them, in a way that implies a prior entitlementtbeir part?

Up to a point, the problem of exclusion | am ietted in could be thought of as
practical one about people's exaggerated readiootherness and the need to mitigate these
reactions to avoid monstrous forms of mistreatmehktswever, without denying the
importance of the contingent dimension of the peobl1 am interested in the philosophical

problem of why this counts as mistreatment.

There are two broad areas of ethical, social amdlical investigation that are
essential to policymakers dealing with the PMD. Tingt one concerns the nature of the
social responsibility, or (social) contract, we dhédwards PMD individuals. It requires us to
find what we can do to help the PMD: what, fromuéjsctive vantage point, will improve
their well-being. Their significant lack of commuative capacities and the uniqueness of
each individual as well as the wide variety of atiga disabilities represent important
obstacles to this first line of inquiry. Anotherpast of this inquiry is the normative nature of
these duties: how stringent or optional are theyi® herely good, or also morally mandatory

to help the PMD?

The second issue concerns the basis for suchsdiioe instance, do we owe help,
nurturing, care or respect to the PMD because déineyequal citizens? In what sense are they
citizens if they will never be able to vote? Or de have ‘robust’duties toward them

because they belong to the human species, or letaey have a soul, or because they are



our siblings and children or those of our friené&thaps we can naturally empathize with
them because we share their form of life? Theoligiotential grounds go on and all of them

have been met by philosophical objections.

This dissertation owes to the second line of itigaton. It explores one particular
moral and political ground for owing the PMD robadstties or for their robust moral status,

which is the corollary of such duties.

| take for granted that we owe ‘robustuties to the PMD for the purpose of my
argument and | intend to define with more precismrat | mean by ‘robustobligations or
robust moral status (RMS) in section 1.4 of thisaduction. It notably implies more than
mere charity and no less weighty a moral considaerahan that owed to all non-disabled
citizens. This is not an uncontroversial assumptasmoral revisionists challenge it on the
ground that the PMD’s moral status should be dedlaproportionally to their lack of
cognitive capacities, but it is still a plausibl&rsing point as we generally grant it, as a
matter of ordinary moral intuition, and use it, IpBbphically, as a test case to reveal the

failing of a moral or political theory.

The question that my thesis addresses is whetlemm#actualist or contractarian
theory can justify that we owe robust obligatiomghte PMD. | am not really concerned with
distinguishing between obligations of morality godtice as my focus is whether the PMD
have a robust moral status (RMS); as | will expleter in this introduction this implies

duties of justice because having a RMS should niblyrmaply being a subject of justice, but



whether it does so or not is a secondary concarrmi® as it belongs to the first line of

inquiry mentioned above.

Social contract theories generally rest the aitthaf the rules ordering society on
the idea that they can be understood as the pramfuat contractual agreement between
members of that society. They reflect and assunee rttoral, political and strategic
importance of certain contractual features (fortanse, equality and reciprocity between
contractors) and of certain characteristics ofitlealized parties to this contract possess (for
instance, self-interest and rationality). They ditheir appeal from the importance of these
values and conceptions. They deploy a (generaliytesfactual) story about the origins of
society according to which parties to the sociattaxct have endorsed certain rules and
principles to set up basic social institutioh§he two main variants of social contract
theories have been called ‘contractarianisamd ‘contractualism’and they can also be
ethical theories applying to discrete situationthern than political theories legitimizing
social structures which could have been agreedrough this contractual process. This
moral and political tradition is most famously repented by Thomas Hobbes, John Locke,
Jean-Jacques Rousseau and Immanuel Kant and, tenquorary times, by David Gauthier,
John Rawls and Thomas Scanlon. | will distinguisbntractarian’and ‘contractualist’
theories later in this introduction. To refer tothnol will use the generic adjective

‘contractual’.

1.2 Specific Thesis Hypothesis

* Rawls,A Theory of Justicén 1) 10.



My specific hypothesis is that social contract tiyedoes not satisfactorily explain why we

owe a serious concern or respect to the profoumaigtally disabled.

My dissertation will explore how far attempts to do succeed or fail, in order to
determine, ultimately, which morally important dinsgons of human relations they leave
out. The last portion, roughly a fifth of my theswill elaborate on these missing moral
dimensions and suggest which theoretical frames kst incorporate them. | will not
develop any of these frames in depth, but ratheudoon answering some preliminary

criticisms that stand in the way of developing them

This endeavor should contribute to orientate futtesearch on the moral and political
grounds of respect for profoundly mentally disaljpedple, as well as question or curtail the

breadth of certain key assumptions of social cahtizories.

1.3 Who Are the PMD?

1.3.1 Defining the group of PMD

Two Difficulties with Defining the PMD: Heterogetyeand Stereotyping

The very idea that there are sound moral genetaimto be made about ‘the PMBhould
be questioned. Defining the category of profoundhentally disabled individuals is

notoriously difficult. It faces two main challengdsrst, the characteristics of this group are



hard to pin down, because they vary through tinmej &om individual to individual.
Moreover, PMD sometimes possess capacities, talemitudes, tastes and modes of
communications which are not typical for non-digabhuman beings to have, or rather these
traits may be central to a particular PMD’s flotirreg while they are barely noticed or given
importance in the typical lives of non-disabled plecand are, as a result, undervalued or
under-explored by social engineers, moral philosopland political theorists. We may call
this the heterogeneity problem: the PMD’s grougasdiverse in terms of traits - including
‘contractual capacities’ that many generalized assessments purportingdly & the group

as a whole runs the risk of ignoring morally reletvdifferences. Strategies to overcome this
problem consist in acknowledging the heterogengfitthe PMD group by either exercising
caution in making generalized statements or recamdiat@ns about the group as a whole, or
leave room for case-by-case adjustments. It ispgigsible to make comments about the fact
that the PMD generally lack certain capacitiespassess them in a lower degree, as long as
we take into account cases where these capacitigsmiact be present (though perhaps not
exercised as autonomously) and also remain awatarttother cases these same capacities
are radically absent. This thesis reflects thiategy by highlighting many ways in which
PMD have more capacities than they are presumdthve. While correcting a common
‘leveling down’ generalization, it also avoids a leveling up onepbinting out that in some
cases, these capacities are absent, or insuffi@erbntractual integrative strategies to work

and that we must consider these hard cases.

The second challenge to defining the categoryMbDmas to do with the very action

of defining mental disability within particular dat contexts. The idea that mental



disabilities are conditions that are no more sbciebnstructed than, for instance, measles
and chickenpox, is untenable. It is also obviouy e construction of categories of mental
disabilities are ridden with moral evaluations. Tives of most people who we consider as
‘non-disabled’are filled with activities, such as taking partfamily life or earning money,
valued differently within different valuation systs. People who can do more of these
activities will have access to more of this valpegpple who can do less will have access to
less. Below a certain threshold, it seems thatiticapacity to access to some valuable
activities calls for moral and political respons#sa special order. Getting these responses
right is extremely difficult, not only because sthard to isolate the morally relevant factors,
but also because ‘non-disablggEople may be of bad faith and/or epistemologicsiliyated

in a way that limits the quality of their assesstaett may be less threatening or costly, for
instance, to categorize some people as an aberrattber than to question one’s beliefs
about valuable activities, blameworthiness and aesibility. The strategy to deal with this
problem is, again, to remain aware, as we are uammg such category, of its social
dimensions and implications, and try to see whethes possible to phrase ‘objective’
statements about the PMD in terms of comparativeretational ones so as to avoid
concealing, for instance, that systematic advastage given to another group, or that such
advantages are not the result of natural or inblatatates of affairs but of social choices

based on power or values that ought to be brouginhto the light.

Definitions found in medical and philosophicakldture are criticized on both counts

described above: (1) over-generalization or failre@ssess holistically all relevant criteria



and (2) failing to recognize the elements of soct@istructivism at work in a definition or

failing to recognize their potential prejudices.

For instance, a prominent medical set of defingioof mental disorders, the
Diagnostic and Statistical Manual of Mental Disorsde(DSM), defines an intellectual
disability as involving ‘impairments of general nt&n abilities that impact adaptive
functioning in three domains, or areas skills: conceptual ('language, reading, writing,
math, reasoning, knowledge, and memory’), soca&hfathy, social judgment, interpersonal
communication [...], friendship’and similar relational capacities, and practicaelf-
management [...] such as personal care, job regpltiess, money management, recreation,

and organizing school and work tasks’).

The DSM, including in its most recent update, fax®d the longstanding criticisms
of encouraging over-diagnosis, false positives, ted pathologizing’or ‘medicalization of
all problem behaviors and relationshi@sid of using ‘intrinsically normative(rather than
‘purely factual’) biomedical term$The British Psychological Society, among othersten
that the former issue can cause the stigmatizatshisolation of individuals by casting their
differences in a pathological or negative lightisTproblem is worsened by the fact that the
evaluative criteria are ‘symptoms that all rely subjective judgementsand vehicle the

values associated with ‘current normative socigdeexations’. Moreover, mental problems

® American Psychiatric Association, Diagnostic anadtiStical Manual of Mental Disorders: DSM-5 (5ttine
American Psychiatric Association 2013http://dsm.psychiatryonline.orgaccessed 24 July 2013.

® See Massimiliano Aragona, ‘The concept of meniabmder and the DSM-V{(2009) 2(1) Dialogues in
Philosophy, Mental and Neuro Sciences 4 and 6; Baek, ‘Prefacein Making the DSM-5Joel Paris and
James Phillips (eds.), Springer 2013).




are not subjectively examined within a relationednfe but as being ‘located within
individuals’, which does not so much ‘miss the ftielaal context of problems and the
undeniable social causation of many such problelkg’ the Society suggests, as it assumes
a specific kind of unchallenged relational franteattis, the kind of relations taking place
between people without disorders (thus beggingjtestion insofar as the notion of disorder
is defined by a failure to be able to partake ddtiens between people without disordérs).
Another factor aggravating the use of a quasi-latiji® categorizing instrument such as the
DSM are that they could be unduly influenced bywedul interests, both corporate and
public, that could profit from a highly inclusivéagnostic systent These interests, it has
been argued, may not only include an influence femtors who ought not to be legitimate
parties to the debate, like pharmaceutical comgatiet by actors at the very center of it,
like psychiatrists. Writing about the biopolitic§ defining ‘mental disorders’, Warren
Kinghorn argues that ‘the project to define ‘merdedorder’ arose in the 1970s and early
1980s as a way to burnish the authority of psychiahd specifically of DSM-III'and the
DSM-5 also attempts ‘to persuade (... that thexeste an appropriate, safe, and
nonthreatening clinical ‘spacewithin which diagnosis and treatment can be rightfu
exercised.’'Some, like Kinghorn, go on to conclude that thare¢his no such ‘safe space’,
that the DSM cannot aspire to - nor be formulatedterms that assume that it can -

categorize mental disorders as natural kihds.

" The British Psychological Society, ‘Response ® American Psychiatric Association: DSM-5 Developthe
(The British  Psychological Society 2011) <http:flafpps.org.uk/_publicationfiles/consultation-
responses/DSM-5%202011%20-%20BPS%20response.pciEssar 24 July 2013.

8 paris (n 6) vi.

° Warren Kinghorn, ‘The Biopolitics of Defining “M¢al Disorder” in Making the DSM-n 6) 48.
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From Medical to Philosophical Definitions

The same criticisms surface within philosophicedrature on mental disability, about over-
generalization, implausible essentialism, steraatyhe disregard of relational components
and of too individualistic an approach to the cdindi of lacking certain cognitive capacities,

and about the fact that key value-judgment aboriticecapacities (and not other capacities

or relational features) are assumed to be the cioexaluative standard.

On the one hand, philosophers talking about metitability are often interested
about particular individual traits they want to lete in order to assess their moral
significance. On the other, these specific traftgespond to a category of concrete people.
The way this category has been socially definedbmathe object of various criticisms and
so, philosophers face a dilemma between talkingitabertain traits in the abstract and insist
that their conclusions apply to whomever possessethtraits regardless of the social
category and to face the charge of doing a poomaphpplied ethicists who cannot point to
whom, in the real world, they are referring to,torclaim that their conclusions apply to a
particular social category and face the same cbaegkiressed to those defining such

categories.

Contractual thinkers are no exception. When tledlgct on the issue of justifying the

inclusion of the PMD in society, they focus on tm@ral and political consequences of

19 icia Carlson,The Faces of Intellectual Disability: PhilosophicReflections(Indiana University Press,
2009); Eva Kittay, ‘The Personal is PhilosophicalPolitical: A Philosopher and a Mother of a Coiyeily
Disabled Person Send Notes from the Battlefi€2@09) 40(3-4) Metaphilosophy 606.

11



lacking the intellectual capacities required to decontractor’ (in the political sense of
participating to some version of a social contramt)to be of ‘contractual relevancéas
previously defined). These capacities notably idelthe ability to elaborate and live by a
conception of the good life (which implies autongmg sense of justice, rationality, and a
capacity to threaten or benefit others though iwdial and/or collective arrangements.
(Which of these capacities matter depend upon #ision of the contractual theory put

forward.)

Inclusivist contractual thinkers cannot define tAMD as a category of people
lacking enough of these capacities to be a comtramt be of contractual relevance. They
must keep the notions of ‘PMRInd ‘non-contractorsdistinct if they want to argue that the
PMD have, in spite of appearances, contracting s and/or contractual relevance.
However, instead of elaborating an empirically sstitated definition of mental disability,
they implicitly define the category of disabled pkothey are talking about as those who are
traditionally seen as lacking such or such a ‘contractcagbiacity or relevance but who, once

we better qualify these capacities or their condgiof exercise, possess (enough of) them.

As a result, some of their conclusions may bespased to other people than the
PMD failing to meet a threshold of contractual velece, like the very young or the elderly.
However, it remains relevant to focus on the grafpthe PMD in particular as their
impairments of conceptual, social and practicallskif contractual relevance are not only
amongst the most significant among living humannggiin a conscious state (people

undergoing extreme pain may be similarly impaireaf) are also thought to keep them under

12



the threshold of contractual relevance throughbatrtlifetime. The group of people who
best exemplifies these traits is identified as BMD by the medical community, but this
thesis only endorses the DSM’s definition insofaritarefers to the capacities contractual
thinkers are focusing on. It is opened to the eirgdichallenge that many people classified
as PMD under the DSM do, in fact, have some ofetleemitractual capacities. Indeed, it will
incidentally contribute to making such a case amdiirn, prompt us to question whether the
medically categorized ‘PMDare as conceptually, socially and practically imgeias the

DSM suggests and to ask in future research whethdrhow their citizenship could be

actualized.

This qualified use of the DSM definition brings the difficult question of what is
meant and implied - descriptively or normativellgy- terms like ‘impairments’, ‘disability’,
‘illness’ or ‘disorder’, because the category of PMD usedhis thesis has an inherent
normative dimension connected to moral status, edseethe DSM’s definition aims at a
criticized kind of objectivity and does not ventungo the territory of evaluating its moral
and political consequences. Therefore, for instaboelies like the American Psychiatric
Association or the American Association on Intdllat and Developmental Disabilities may
evaluate the degree of support needed by the PMbhrtee without a clear normative
standard of thriving. This reflects the scientfienchant for an inductive approach and the
philosophical penchant for a deductive one. Fotebetr worse, medical researchers are
more likely to make the normative meaning and cqusrces of their empirical findings the
more flexible variable whereas philosophers areenlikely to want to determine first what

the proper axiological standards are and leave #mapirical suppositions more liberally
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opened to challenge, because the former speciaistprimarily interested in achieving
descriptive clarity and the latter are primarilyeirested in philosophical questions, to which

| now turn.

1.3.2 Philosophical Implications of Belonging te tGategory of PMD

What philosophical problems does the group of PMfise, as beings possessing
significantly less cognitive capacities than theags’ norm, which implies having little, if
any, practical rationality and self-consciousnesd &eing unable to survive, let alone

flourish, in a human community, without pervasiupggort?

As far as social justice is concerned, the quesifovhether and how far the state has
to fund the support that the PMD need to attaiersam level of well-being is a major area
of philosophical investigation. It belongs to thesifline of inquiry stated in the opening of
this chapter, concerned with finding what the PM&eah and with delineating how much
they are morally entitled to as robustly morallynsalerable beings. We will not be
exploring this question. There is a more fundamemta which seeks to explain whether and
why the PMD are indeed the robustly morally consibee beings entitled to equal moral
consideration which the first line of inquiry takbeem to be. This is the question of their

moral status.

Here are the two ethical pulls that are at therthefathe challenge that cognitive

disabilities present to moral philosophy:
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(1) It is a very widely and commonly held strong mardlition that the PMD have a

RMS.

(2) Liberal modern philosophy has traditionally emphadi the importance of
autonomy and moral agency, both requiring soplaistt cognitive capacities; it has
grounded the authority of the state and the spwsal of the value of our lives on

such bases.

How is moral philosophy to account for the RMS thie PMD if they are

characterized by being significantly deprived aflsgapacities?

While some philosophers see these two pulls asmpatible, at least to an extent
important enough to choose a ‘cangui either side of what seems like a conceptuabdivi
the inclusivist contractual endeavor takes up thalenge of reconciling both by arguing
either that cognitively able people contractualigate a political world in which they make a
special place for the PMD, even though the latgerehnot contributed to its creation or that
the PMD are actually able to make such a contractuaribution. This thesis will test the

validity of this contractual intuition (that botlhécal pulls are reconcilable).

1.4 Robust Moral Status (RMS)
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The notion of moral status (or moral standing)tisrace very common and widely disputed,
mostly because it can have entirely different agatal grounds and normative implications
depending upon the theoretical frame within whicksiused. For instance, moral status is
sometimes considered as a scalar property, buttsoggenot. In the latter case, it may be a
synonymous for ‘dignity’. In the former case, weedeto distinguish between higher and
lower statuses. Even within a scalar account, aleogertain threshold of met requirements
(to be recognized this status), theorists ofteugoan one ‘specialstatus, which they then

call, for instance, ‘full’or ‘strong’ moral status?

Although some hold that it is an essentially dtspuconcept, the following definition
seems broad enough to encompass all of its variamaisl status is a property which confers
upon the individual who possesses it a special hmoasiderability. The special moral
considerability that is owed to beings with a fulbral status is generally taken to be special
kinds of attitudes or treatments, such as respsticancern, and to translate into functional

privileges such as being entitled to hold certagrahrights*?

' A majority of theories, including contractual onesmply assume that people either possess or nuiral

status and the properties said to underlie it. Bviean these properties obviously come by degreerids will

make use of a threshold to reach the same ‘albthimg’ result: one is either below or above the threshmhe,

is either within the ‘rangedf possessing a property or not (RawlisTheory of Justicén 1) 444-5). Therima

facieincompatibility with the fact that RMS-grantinggperties come by degree and the fact that moraissis
often used as an all-or-nothing notion raises thepision that moral reasons extraneous to the fosoalar
properties explain their non-scalar implicationshéther or not this way of conceptualizing morakistaas
correlating all-or-nothing entitlements is the bas¢ of the notion is not a matter | will discussen Insofar as
the social contract theory is concerned, ‘a beiitigee has or does not have the crucial property toafers

rights. It is like the mark of Cain, conferring mbuntouchability on whoever displays it.oren E. Lomasky,
Persons, Rights, and the Moral Commui@JP 1997) 189.

12 More generally, a moral status correlates centharacteristics of the value of an entity (for amste, non-
derivativeness) as well as certain constrainthenmay it may be fittingly related to (for instangemay not be
used only instrumentally).
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We need to give a slightly more elaborate debnitihowever, as the nature and
scope of the moral considerability and of its imations thus defined does not sufficiently
reveal what is desirable about such a status fromomtractual perspective. From a
contractual point of view, | will use the term ‘nadt moral status{(RMS) to connote a
property which confers to its possessor a moratlement to take part in the procedure
constructing social institutions and decreeing gtsverning rules, and/or having one’s
interests equally considered during this proces®sé& are the robust obligations owed to

entities with a RMS.

Robust obligations can further be characterizedhleystability of their grounds and
their non-optionality. These obligations thus notatiffer from those based on stipulations
agreed to on the basis of mere desire or preferep@ble contractors (unless this desire is
gualified in a way that makes it stable and/or pptienal). They need not be absolute, but
they need to be based on some stable propertiesahtto an entity or on some stable
relations this entity has with other contractors vath society (i.e. the collectivity of
contractors). If the contractual obligations saociet individuals have toward entities with
RMS would be optional and unstable, they wouldawtespond to any notion of full moral
status presently existing in bioethical or polititikerature. Perhaps the possibility of a
plural, scalar, optional, unstable (and relativetiher ways) strong moral status ought to be
examined in spite of its (historically and politigalocated) implausibility, but not in this
thesis. Contractual grounds for a RMS, in partigudae almost always considered as having

this stability and non-optionalit§; while parties to contractual negotiations wilpesss their

13 We will deal with an exception in chapter 5.
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will within certain constraints, the nature of thesonstraints, and of themselves, qua
negotiators, self-interested beings, reasonablengbeiand/or valuers and self-valuers
(depending on the account), will limit the expressof their will in a way that makes their

granting a RMS to an entity a much less optiona mmuch more stable affair than that of
choosing how they want to spend their Saturdaytragil how society should be organized

so that,nter alia, they most enjoy their Saturday nights they wapythrefer.

These contractual grounds for a RMS are, fromntlost direct to the most indirect,
(1) having what it takes to be a contractor, (2)cocontribute to a contractual society, (3) or
to have “contractual relevance”, that is, to hatleeo properties unrelated to participating to
contractual endeavors but that would give contracstrong contract-related reasons to grant
their possessors an an equdllynportant status to other contractors. By contrakgted
reasons, | mean reasons that are related to thal magent's exercise of his contracting
capacities or to the success of a contractual §oddes | will explain in the third and fifth
chapter, if these reasons are not sufficiently remttrelated, their grounds and their
stringency would need to be explained and justibada non-contractual account. Also, the
“contractually relevantbeings must not only have relevant properties giwontract-related
reasons for granting them a RMS, but they must ladstihe kind of entities to whom it makes

sense to confer a RMS. As we will see in the fiftapter, theories that would justify

14| do not mean to be giving to equality a distinettefinitional importance here. It is simply these that the
implicit or explicit concept of ‘full moral statusiithin contractual thought entaitnekind of strong status.
Even though nothing precludes, in theory, to cosrsal political theory granting a variety of scadéatuses to
different beings possessing status-giving prope(sech as the capacities to benefit others cantbly, or to
have more or less sophisticated contracting capaktio different degrees, it is simply not an optconsidered
in contractual thought (or that would be serioughysidered in any liberal moral and political l#emre as far
as | know). Being a member of a contractual sodgessumed to be an all-or-nothing quality. C15n
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granting a RMS to entities without subjective ietds or that do not partake of any goods

(such as life, play and social life) like buttor®s1 odd or unconvincing.

A more exhaustive definition of the grounds anglioations of RMS would vary
depending on whether we are using a contractualisbntractarian frame. Notably, it would
not be controversial to add on all contractualistaaints that RMS connotes a property
which confers to its possessor a moral entitlenh@iat special concern and respect. Concern
and respect are used here in their ordinary meanargl they are ‘specidbecause (1) they
are ways of valuing non-derivatively certain eestand to take these entities to be their own
source of valué’ (2) they are non-optional or non-easily defeasifiiigations, (3) they
correspond to ‘robustduties, which are moral duties and duties of jestitwould not only
be wrong, but also unfair to fail to grant equahsideration to the interests of beings with a
RMS when deliberating on considerations of justfsach as the design of fair social
institutions or redistribution of limited resourg&8This more specific definition would not
match some contractarian accounts however, whiglasaociate RMS with a self-interested
stance from which a moral agent will choose to eespn entity for prudential reasons rather

than because she recognizes this entity’s non-ateresvalue.

5 Regardless of whether these two characteristiesdiferent from one another and if it is contrasiel
whether they are already implicit to the ordinargaming of concern and respect.

% For a similar definition in the existing literatupn moral status, see Agnieszka Jaworska, ‘CanigFull
Moral Standing’(2007) 117(3) Ethics 460. Jaworska’'s definitionfdf moral status is similar to mine, and |
would adopt an abbreviated form of it, in orderédlect a formal reservation about her associatirtg the
notion of personhood (which would only introduceotiier highly ambiguous concept or load the conaptu
dice) and a more substantial reservation abouinbention to define moral status non-relationallythe sense
of considering reasons given by relations and speelations as ethical pulls external to the matio
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| need not make the case that the doctrine of Insteitus is a good idea or of what its
best account should Heor the purpose of this thesis. | am using it camagively, to see
whether contractual arguments justifying that nasabled people have it also hold for the
PMD, who would therefore be equally entitled toTihis comparative method (between the
status of the ‘central casesf beings with full moral status within contractuhbught and
the status of the ‘marginal cases’) befits Rawt&thod of incremental extension which the
inclusivist branch of contractual thought exploradhis thesis has made theirs. It may be
that the doctrine of moral status as present inrraotual thought is flawed (in terms of not
being sufficiently pluralist, relational, and of tntranslating into all the proper moral
attitudes). Indeed, my conclusion will point inghdirection. However, we cannot assume it
from the start, and we must ask first whether dr@@ available contractual accounts for the

bases of RMS can convincingly apply to the PMD.

I will conclude this presentation of the conceptRMS by briefly explaining its
relation to other concepts in its neighbourhoodmelg dignity, personhood, equality,

intrinsic value and moral rights, in order to explavhy | prefer to focus on RMS.

First, it could be said that | should focus on tiaions of dignity or personhood
instead; this is what we ought to secure for theDPMIthough the terms “dignity"and
“personhood”may have a more familiar ring than RMS, | do natkithis would necessarily

be a good idea. These concepts are just as amBig®ORMS is and the way to clear their

In favor of this view, see Mary A. Warrehloral Status: Obligations to Persons and Other hiyiThings
(Clarendon Press 1997). For views expressing daadmnst it, see Anita Silvers, ‘Moral status: whabad
idea!’ (2012) 56 (11) Journal of Intellectual Disabilityegearch 1014 and Joseph R¥alue, Respect, and
Attachmen{CUP 2001) 128-9.
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ambiguity would be to stipulate a definition simileo that of RMS that would fit the
contractual theories we are exploring in this thie€n their face, moreover, it would seem
like a greater contractual highjack of the phildsicpl traditions behind these concepts to
state that a “personbr a being endowed with “dignityimust be (direct or indirect)
contractors or have “contractual relevance”, arad this status (of person or of a being with
dignity) would primarily imply representation withithe contractual society-building
process. For many influential accounts of the motad personhood and dignity, such
contract-related conditions and implications areeab or merely incidental. “Personhood”
and “dignity” are kinds of RMS that are, on some accounts suffugéh non-contractual
elements. Of course, contractual thinkers coulgp@se a new account of personhood and
dignity, but these notions are so enmeshed with-aomtractual ideas that it seems less
confusing to choose a more neutral terrain of engie. Similarly, different accounts of these
notions imply very different grounds and normatigensequences (e.g. Kantian and
Hobbesian understandings of dignity). Though a remmgalist and a contractarian
understanding of RMS would be different, they woatdeast overlap under the definitional
elements given above. Lastly, it is not certairt twntractual theories need to challenge non-
contractual accounts of personhood and dignityrép@se contract-related grounds for RMS.

(For instance, they may hold that some person@irsubjects of justice.)

Second, one could think that my main focus oughte equalityper se since | am
concerned with showing that the PMD agqallyentitled to RMS. Although | will deal with
issues related to equality when necessary, | damok that equalityas suchought to be

what should be primarily secured for the PMD. Apaidm the familiar objections to
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arguments valuing equality intrinsically, it is nehat the contractual thinkers | am dealing
with have in mind. For them, equality of statusnsidental to the fact that the PMD have
direct or indirect contractual relevance. It isoats side effect of their non-scalar view of
RMS, which makes this RMS equal for all. In othesrds, they argue that the PMD are
entitled to a special consideration as morally @erable beings and as subjects of justice
because their properties demand it, and the fattthiis consideration is equal reflects both
their equal “contractual relevancehd the non-scalar feature of their conception BMISR
rather than the intrinsic importance of equalityesiles, a primary focus on equality (by
contrast to the specific rights demanded, for msta would, if anything, undermine a
contractual position, if | am correct to suspeett tthey require an equality of a single, non-
scalar, RMS for pragmatic rather than empiricakogs, or for philosophical reasons that
have little to do with contractual premisses. Ilwdme back to this issue in the fifth chapter.
Lastly, equality oftreatmentis not either what the PMD are primarily afteryven the
particularities of their needs. Although | am notestigating the difficult question of what it
would mean, in terms of concrete distribution obawrces, to give the PMD equal
representation and consideration, | will exploreetiler and in what sense it would be unfair
to a priori limit the support given to the PMD for consideoas of equality in the fourth

chapter.

There are two other notions more closely connetdetthe notion of RMS: intrinsic

value and moral rights. Let me explain these cotmes in turn.
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Intrinsic value is another disputed concept, artdke it to mean “final’or “non-
derivative”, or to be an antonym to “instrument&l’An entity with intrinsic value hastalos
that goes beyond serving somebody’s ends: it isemban an instrument. The valuing
attitudes that are directed to it are not dire@edomething else beyond or through it: its
value is not derivative upon the value of somethiglge. This (plausible but not
undisputed)account of intrinsic value can mean game as RMS in some contexts, like
contractualist accounts of RMS, but not othere Blbme contractarian accounts which only
grant derivative value to other contractors (thoagtobust one, as it nonetheless secure as
stable and comprehensive conceptual grounds fizeng’ rights as this theory can offer).
The greater generality of RMS plays in its favduut as far as contractualist accounts are
concerned, the two concepts (RMS and intrinsic @aan be taken to be synonyms if one
assumes that both warrant the same kind of moratiderability. This assumption is
problematic for contractual theory as having irditnvalue might be justified on non-
contractual grounds (and if this were enough tarea RMS, then it would provide a non-
contractual account of RMS, which is not what tthissis is exploring). However, there
might an account of intrinsic value which retaits ¢ontractual dimension and that would

allow attributing RMS to PMD. We will explore suplossibilities in the fifth chapter.

Finally, the notion of moral rights is not sige#intly different from the notion of
RMS. A RMS will, of necessity, translate into hayisome moral rights. A robust moral
status without moral rights associated to it waudl mean much, if anything. The difference

between the two concepts is that moral rights refeax list of moral entitlements possessed

18 Christine Korsgaard, ‘Two Distinctions in Goodriegs983) 92 Philosophical Review 169.
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by an entity, whereas the moral status of thishengifers to the condition of an entity in the
eyes of moral agents. Whether this condition canebeiced to a list of moral entitlements,
therefore making the concept of moral status aufrdednt) shorthand for that of moral rights
is a question that would merit a more comprehensvesw of the use of the tool of moral
status by philosophers. There is no need to urikkkegach a review here, and | assume we
can meaningfully use the notion of moral statuspnfy because most of the authors do.
Certainly, the case can be made that, even as a smarthand, it would have a utility.
Consider that | could describe to you someone wdss@sses a number of rights (e.g. to ask
you some guestions in some circumstances, to wiwahhave an obligation to answer, and
S0 on) or, instead, | could simply refer to thdugaf a policeman or your father, if you are a
minor. Similarly, contractual authors assume that $tatus of a “contractocomes with a

list of rights, for instance, to have one’s intésaepresented in a society-building process.

| should also point out that the notion of RMS @ both its contractualist or
contractarian formulations, the strongest moral polttical status individuals have within a
society. Its implications go beyond, thereforejormd connoting a more basic or rudimentary
status (correlating fundamental rights), which wibrdquire less demanding conditions to be
met and would imply only the most basic entitlenseand privileges. | will explore the
connections between these accounts of basic eméitits (reflected, for instance, in some
human rights conventions and discourses) and adrtessed RMS in the fifth chapter. My
two concerns are that they may not be based omamtaél premises and that even if they
were, they would secure a lesser status for the PtwéDslating into diminished political

representation and entitlement to redistributiosaxfial resources.
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1.5 Why focusing on social contract theories asground for the robust

moral status of the PMD?

Many theorists have tried to ground the speciaiustaf cognitively disabled people on
contractual theories. Some of them, like Martha stasm® and Eva Kittay®, have
concluded that the most promising contractual méaletioing so (Rawls’s) failed and that

we had to look in non-contractual frameworks tolaipthe robust status of the PMD.

Now of course we immediately want to say that peapith impairments and
related disabilities are not unproductive. Theytdbate to society in many
ways, when society creates conditions in which thegy do so. So social
contract theorists are just wrong about the fadtshey correct their false
factual assumptions, they can fully include peagpith impairments and their
unusual needs, mitigating the disabilities assediatith these impairments. A
defenszel of social contract theory along these lisehowever, doomed to
failure:

The anti-contractual criticism is twofold. Empirilya no feat of social arrangements can turn
the PMD into productive contractors. Conceptually,matter how we broaden or modify the
contractual notions of reciprocity, cooperationgisty as a collective venture for mutual
benefit, production or participation, used withive trequirements for counting as a member

of society, the PMD still cannot meet these requents unless we also integrate many non-

human beings (animals and plants) to our society.axly would this latter solution face the

9 Martha C. Nussbaunfrontiers of Justice Disability, Nationality, SpesiMembershigHarvard University
Press 2007).

2 Eva F. Kittay,Love's Labor: Essays on Women, Equality and Deperyd&outledge 1999).

2 Nussbaum (n 19) 105.
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problem of the scarcity of resources to be disteduamong such a wide ‘society’, but it

would very stretch the notion of a society beyongtlaing recognizably contractual.

By contrast, the theorists who we will be consialgiin this thesis, such as Lawrence
Becker and Anita Silvers, have chosen to adapusnlst contractarian and contractualist
models so as to include the PMD within their frarmogwvand provide a contractual
justification for their RMS. These thinkers havé&ea up Rawls’challenge of conceptual

incrementation.

An objection to this inclusivist contractual endeacould be most strongly stated
thus: why look in the social contract tradition #justification for the RMS of PMD if the
PMD (as well as children and other ‘marginal casagparently not in possession of
contracting capacities or strong ‘contractual ratee’) are typically taken as the social

contract tradition’s Achilles' heel?

First, there is currently a divide between thirskeho try to go beyond contractual
thinking to explain the duties we have toward tiDPand those who try to expand social
contract theory to include them. This alone wasany investigation, but | should answer
the question: why would anyone investigate whetter PMD are owed robust moral
consideration according to a social contract theorhe first place? Do other theories (e.g.

need-based) not look more promising to accomphg&?t
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| should state that this is not, at least, a fah@pplication of the social contract
doctrine: its most influent contemporary represevea John Rawls, explicitly left the issue
of whether the PMD could be included within theseof justice as fairness to be dealt with
later, if possible by extensidAThe PMD may turn out to be, rather than an exoeptat
can be brought in line, the exception that questithe rule, the ‘outlierthat forces us to
reexamine our outlying criteria and assumptions,eéwen that does not need to be deadly to

contractual theory.

Second, the sheer importance of the social cdantradition makes the question of
whether it applies to the PMD worthwhile. The esotun of the PMD from the scope of
contractual justice and morality is harmful for nheThey may gain a RMS on a different
basis, but they would still not be subjects ofipestaccording to a contractual account. It is
not clear, then, whether contractual accounts waiidply recognize their limitations
(something that Rawls, for one, explicitly concedédr would claim to occupy the whole
terrain of available justifications for RMS. In tiiermer case, ways to balance the claims
made by beings with contractually based and norractually based RMS would have to be

developed. In the latter case, it would serve ewation of contractual theory.

For that latter reason, it would be, thirdly, $afy for contractual theory itself if it
could expand as to include the PMD. The exclusibthe PMD is detrimental to social

contract theories, as the adequacy of theoriesistice, as Lawrence Becker says, ‘is now

22 Rawls,Political Liberalism(n 1) 20-1.
% ibid.
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measured partly by its success in dealing withdisabled®*. | believe that the contractual

frame is very useful in our thinking about moralggd justice, as it properly reflects liberal
values like the importance of autonomy, of elabngaa conception of the good and aspire to
live by it and flourish by doing so, of making ptaand being held to our word, to name a
few virtues of contractual philosophical frameworld$ese values are so central to our
human form of life that it is understandable tha@ny scholars would be reluctant to simply
put contractual theory aside when dealing withRiS of the PMD and argue instead that

the social contract tradition can successfullygrage the PMD.

My task is perhaps best termed, then, not in thdeavor to find the best
philosophical frame to explain the duties we oweh® PMD, nor to challenge or comfort
the social contract tradition, but in measuring possibility of compatibility between the
strong moral pull dictating that we have a robustcern toward the PMD and the social
contract tradition. (Indeed, | ultimately come twetconclusion that the social contract
framework is not promising to completely (or bestplain (all) the robust duties we owe to
the PMD, but | also conclude that this finding sesfg, not that the social contract tradition
is to be jettisoned, but that we should narrowcltsm to the whole of the territories of

morality and justice, i.e. to defining who is a mloagent/patient and a subject of justice.)

My primary interest nonetheless lies with the PMlioral status. | explore social
contract theory because many people writing aboemtatly disabled individuals hope to

explain in a broadly contractarian or contractualiay how to think about them. Although |

24 Lawrence Becker, ‘Reciprocity, Justice, and Dibghi(2005) 116 (1) Ethics 9, 9.
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shared their optimism, | am now unconvinced thet #ipproach can provide the PMD with a
suitable place in the moral world. This conclusadlows me to move my attention, naturally
enough, onto other (relational) solutions. (By cast, this conclusion could be interpreted
differently, as part of a criticism of social camtt theory. My focus on the PMD would be
instrumental in showing that this tradition fails provide a satisfactory explanation for
deciding who should be a party to our contract-ieseciety. This latter direction is not,

however, the one | am taking in my thesis. On th&trmary, my conclusion points toward an

understanding of contractual relation as only ane kbf normative relation among others.)

One could insist that a more natural way to stach an investigation on the status of
the PMD would be by lookinfirst in the places which we would immediately intuié anost
likely to support the PMD’s RMS, such as ethicgalfe, duties toward humanity or toward
occurrences of vulnerability which characterizes PMD so well. My answer is that | have
started my investigation there, with axiomatic hamaarguments, care ethicdéscription
of the value of caring relations and the anti-sp&ist charges of arbitrariness. There are
many ways to approach an argument, and startingpking seriously some of the most
influential, and seemingly antagonistic, positic&s a preliminary step is a reasonable
argumentative strategy (and the scope of such g s¢ems sufficient for a doctoral

dissertation).

Furthermore, an advantage of asking whether th® RiBle an active or passive role

to play within the social contract (i.e. have cantual capacities or contractual relevance) is

that it would defeat the anti-speciesist chargaritrariness addressed to theories which
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conclude that the PMD have a special status tHaratpecies may not have in spite of

possessing as much, if not more, of the capadtesed relevant to confer RMS.

Let me point out two further virtues of seriouslynsidering apparently unlikely but

paradigmatic or mainstream solutions.

(1) Learning from the ‘opposing camphd overcoming the opposition between camps.

While we could start directly by arguing the nabitaariness of preferring our own
species, or of intra-species relations, or of emmpatelations of care and partiality, to name
but a few candidates for non-contractual groundgiHe RMS of PMD, the most promising
of these approaches (or the ones | find most piiag)jisvould require to question some very
commonly held ethical principles, such as the egityrof impartiality. | cannot relate here
the history of the use of the concept of moralustatithin argument regarding the exclusion
of women, minorities and ‘marginal casesised notably in discussions of abortion and
euthanasia, but it is in a significant extent tistdny of an intellectual battlefield where too
many (humanist and anti-speciesist, utilitarian #emdinist, etc.) theorists end up speaking at

cross-purposes. This is especially true of disamssaround the RMS of PMD.

Insofar as we may have to challenge the conceptainthe person and ways of
valuing taken for granted by the stories liberditws have been telling since Hobbes, it is
not superfluous to ask first whether its curreng-dpitome really cannot make room for our

strongly held moral intuitions toward the PMD. lowld not be, after all, a small statement to
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make at the start of a work politicizing care eshtbat the social contract tradition (and
Rawls’ omnipresence) in matters of justice is a dead endhie PMD or a dead erndut
court (and it is important to emphasize that, shortinflihg a (pluralist) compromise, the
latter may be an inevitable implication of the femn The alternative, all too familiar to
ethicists dealing with applied issues like the PNEXthe one previously stated: philosophers
will talk at cross purpose, from their respectibedretical frames, in a way inhibitive of
moral progress. By accepting to engage with theddend case of the PMD, | take a
contractual perspective while refraining from drsitag the test case of the PMD as a ‘dead
end’ or a case better (and seemingly always) ‘left &ed, thus deflating the impact of one’s
contractual failure to have caused such a ‘dead @ydnot exploring it and simply ignoring
too radically different moral routes). By thorougtdxploring the case of the PMD with the
twin convictions that the contractual tradition h&mme great wisdom to offer and that it
would be unwise to neglect or treat as a psychodbgnomaly our strongly held intuition
regarding the strong status of the PMD, we canebette whether the social contract
tradition can truly not accommodate them and mangortantly why. We can question
whether the most seriously held contractual assiemptcan be broadened or tinkered with,
or rejected, and whether others could be addedaixtrate, forcing an apparently counter-
intuitive theoretical exploration has had this gmsological virtue for my own research as |
was initially contemplating either rejecting thecsd contract or rejecting empathetic or
partialist accounts before and did not - as marthas speaking from within these two
apparently conflictual traditions - consider thdteit respective insights could be

acknowledged simultaneously under a proper pluritame.)
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Another way to make this point is to say thattstgrfrom the approach that we
suspect to be problematic can better help us totifgieprecisely some narrow points of
disagreement that are more likely to be fixabldiri@ating morally important dimensions of
human relations by analyzing what social contrhebties mistakenly leave out has the dual
advantage of making the determination of these etesnseem less arbitrary and of further
justifying why we ought to modify or abandon cemtatontractualist or contractarian
aspirations, in addition to making a later emphasigshe moral weight of non-contractual
relations be the result of an elimination procesaiway that would reinforce our initial
intuition. Our knowledge of what moral weight cadtual relations can still have, for
disabled and non-disabled people can also enalile stske a more accurate balance rather

than switch for a one-sided non-contractual altgevaa

(2) Choosing to deal with the most unlikely of contoast

Apparently, the PMD are, among intellectually disa people, the less able to act
autonomously, to develop a conception of the gofeg br second-order desires, or self-
awareness and awareness of others, to help ortehreghers, to work and participate to
cooperative endeavor, including contractually-baeads, in theory and in practice. The
reason why | have chosen to focus on the most elgligf contractors, instead of on less
severely cognitively challenged individuals neediess pervasive social support relies on a

similar set of strategic intuitions.
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| am cornering the reader’s intuitions so as tackleasy way-outs and force her to
assess severely imaginative contractual empiricadooceptual sleighs of hands. It is too
tempting, otherwise, to preserve both ethical pyhsgarding the PMD’'s RMS and
contractual values, as presented in the secBtilosophical Implications of These
Definitiong by ‘normalizing’ the disabled, that is, by forcing them into a péalphical frame
that almost fit them rather than face the fact thay do not fit and have to decide whether to

build a theoretical home that fits them or leavingm in the cold.

| seem to have chosen an antipodean mainstraatitosophical kind of justification
for RMS to the characteristics of the group who84SR wish to secure. However, | believe
that by doing so, | am cutting the retreat towaanmalizing loopholes (such as the
potentiality doctrine for fetuses and children ataims about identity and past contribution
with regard to people who were once fully compéteotcing a dominant tradition to take a
good look at its deepest flaw, and competing pbjpbscal frameworks not to adopt a

complementary rather than antagonistic stance.

To choose a less disabled class of outliers wdoldige the contractual bullet. To
choose a more foundationally other-regarding, seertalist or humanistic philosophical
frame would deprive the PMD from an opportunity knock at the big door and, if
necessary, blow our political home down, befordiagttoo soon for the shed nearby. Even

without presuming that the PMD have this right besuming the value of knowledge, we

% What is mainstream about the contractual justificeof RMS is not only the influential charactef the
social contract tradition and the contemporaryditigre it spawned, but its autonomy-related basikeacenter
of modern moral and political philosophy which ggeial contract tradition epitomizes.
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can learn a lot, for the reasons | mentioned abfree engaging with vivid conceptual

contrasts.

1.6 The Contractualism-Contractarianism Distinctian

This thesis will explore inclusivist contractariand contractualist strategies. Let me explain

the distinction between these two general branohesntractual thought.

Contractualism and contractarianism are ethicahative theories which can be used
either as moral theories to explain the groundsnofal norms or as political theories to
justify the legitimacy of political powef As political theories, they are known as ‘social
contract’ theories. They all have in common - contractarieontractualist, moral and
political - the shared belief that ‘agreement (@itthypothetical or actual) has moral
significance®” and that ‘whether an action is right or wrong milespend on whether the act

accords with or violates principles that are, ouldde, the object of a suitable agreenfént’

The use of the notion of contract or agreemenivéen rational people is at once

simple and compelling, because anyone intuitivelgarstands how the logic of ordinary

% Simon Blackburn, Oxford Dictionary of Philosophy(2nd edn, OUP 2008) 341; Ann Cudd,
‘Contractarianism’,  The Stanford Encyclopedia of Philosophy (Fall edn, 2012)
<http://plato.stanford.edu/archives/fall2012/entidestractarianisn¥ accessed 26 April 2013.

27 Christie Hartley, ‘Justice for the Disabled: A @amtualist Approach’(2009) 40 (1) Journal of Social
Philosophy 17.

% Stephen DarwallContractaniarism/ContractualisniBlackwell 2003) 1. Darwall adds ‘between equas’
the end of his definition. Although it is accuratieall theories we will be concerned with, | prefet to put it
in this most basic definition, because ‘equalitgh be understood in very different ways and ‘iradityl only
affects the moral significance of an agreement wiherffects the expression of uncoerced will whishwhat
centrally matters.
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contracts could apply to particular or social ditmas, and complex and ambiguous because
a contract is not a basic notion or value, but ematrefers to a bundle or intuitions,
conventions and values, which must all be arguedrdther than assumed. Contractual
theories are not merely conventionalist. The nomsthe outcome of the contractual
procedures are not valid just because they have teetracted for, but because the act of
contracting took place within a particular situatiand allowed for the expression of
particular agencial capacities - indeed, both thatractual situation and the contractors are
generally idealized® The normative content underlying the contractuatalrse must be
explained. As we start providing such an explamatiwvo clusters of ideas appear and,
though they are both found within the conceptuatdny of the social contract, they center
around key theoretical commitments, values andmagsans that are incompatible with one
another. | follow Stephen Darwall in calling theseo traditions ‘contractarianismand
‘contractualism’, as some philosophers have regemited that it has become a ‘common

distinction®°.

Contractualism can be said to center around theevaf autonomy, that is the
capacity to govern oneself. It is generally asdedavith Immanuel Kant, whose conception
of dignity, or moral worth, was based on a persaagacity to know and endorse the moral
law. The act of contracting with others to lay uinciples of justice and laws is a way to

become the authors of the laws, or to endorsetthetsre of political power enacting them.

“ibid 1.

% Hartley (n 27) 17 and Cudd (n 27). Note, howe@ynthia Stark’s resistance, in her ‘How to Inclutie
Severely Disabled in a Contractarian Theory ofidas{2007) 15 (2) The Journal of Political Philosopt&71
128 fn 4: she prefers to keep the contractualistragtarian distinction to distinguish moral frorolifical
theories (i.e. Scanlon from Rawils). | note tham®iike ‘moral theoriesand ‘theories of justicemay also
operate this distinction.
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The social contract allows people to be legislatoits expresses people’s rational and
autonomous nature, and ground the legitimacy oitipal power, and the content of legal
and moral norms, upon these traits (to the exahystas worth noting, of others, which are
not seen as relevant to justice, and sometimesooélity).>* The procedure of contractualist
rule-making is therefore grounded on the value afoamon perspectivethat individuals
engage in or partake & By engaging ‘contractuallyivith other people, that is, by making
sure that the norms we impose upon them are reblgooajustifiableto them, we recognize
this special value that they have, its pricelessnes ‘inviolability’ **. The contract is not a
way around it, as it would be if this contractugéacy or freedom was itself something that
agents could put on the table of negotiation: iimeans t@xpressthis value. People’s
capacities to be reasonable and rational are tboerbd, esteemed or respected rather than
used (or rathemerelyused, as they can be respedfaugh their use). The object of the
contractualist conception of equality is this valaled the capacities or potential for it.
Though people’s intellectual capacities vary andoaa say that people are more or less
autonomous for other reasons (one may be more sslwaior less authentic for instance),
they are to be treated as moral equals becauseatuired by their nature, their needs, and

only thus can they lead a moral and, some would falgrishing or happy, life.

Contractarianism is easier to understand becausskes a profound use of the

ordinary understanding of contract. When contractive rarely think of what our action

31 Immanuel KantThe Metaphysics of Moral§irst published in 1797, Mary Gregor (tr and ed)JP 1996) 92;
Immanuel KantGroundworks of the Metaphysics of Mor#lsst published in 1785, Mary Gregor tr and ed,
CUP 1998) 36-43.

32 For instance through the Rousseauian ‘general, &l part of the Kantian ‘kingdom of endi behind the
Rawlsian ‘veil of ignorance’: Darwall (n 28) 5-6dhlartley (n 27) 17-18.

3 Kant, The Metaphysics of Mora(s 31)186 and 209.

34 Rawls,A Theory of Justicén 1) 24-25.
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implies in terms of respect for ourselves and atlasrfree agents, like contractualism asks us
to do. On the contrary, contracts generally ocgairest a transactional background where it
is permissible to care only about maximizing thies&action of particular desires, regardless
of whether our desires are noble or moral and tbgss of the impact that this has on our
fellow contractors. We assume that they are, tookihg after their interests but their
welfare is not occurrent to our mind: our fellownt@ctors, like the contract or agreement

we make with them, are instrumental to the satigfa®f our tastes and preferences.

This understanding may be ordinary, but it is ohgly not neutral, it relies on a
conception of people as primarily guided by seléiast, and this self-interest is not
constrained by moral norms, but simply by highegrdes of self-interest. Here, reason is
instrumental in achieving one’s ends and is notgmatic of any special value other than
power. In that, contractarianism is usually asgediavith Thomas Hobbes, who (prior and)
antithetically to Kant, based the value or worthpebple on their ‘Price; that is to say, so
much as would be given for the use of his Poveed defined their dignity as their ‘public
worth’ (the former is relative to the ‘buyer’, the latierset by the State). In the Hobbesian
ethical frame, what is ‘goods simply what happens to be desired and poweendgral to
this frame as it is one’s ‘present means to obsaime future apparent Godd’ Unlike
contractualism which starts by prizing autonomyntcactarianism has a descriptive starting
point and focuses on people’s shared traits obmatity and self-interest and currencies of
power. The conception of equality at work in pchdi contractarianism is not ideal but

factual: it is an equality of power. This equalisy more questionable but social contract

% Thomas Hobbes, Leviathan (first published 165th®id Tuck (ed), CUP 1996) 62.
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theories assume that the weak can team up aghastrong and that every Goliath has his
David, which makes it prudent to grant an equaitioal status to everybody (above a certain
threshold of capacities). Contractarian theoriesjustice can therefore be presented as

prudential rather than moral.

To contrast both traditions, a fair contractuatistiety is one in which principles of
justice allow for mutual respect and a fair contigan society is one in which principles of
justice are mutually advantageous. The social echtallows contractualists to be moral
legislators whereas it helps contractarians tovgeat they want. Both traditions explain
RMS - in particular the status of a subject of igest- in terms of having contracting
capacities. Contractualism may require, for instamccertain level of autonomy, rationality,
reasonableness, a sense of justice, moral agewcgthar traits that contractors should pay
attention to for moral reasons. Contractarianismth@ other hand, requires power: power to

help or to hurt others, making them contractorstiwbargaining with, for strategic reasons.

It is generally assumed that the PMD lack botk sétapacities.

These traditions have gone under different narRes.instance, Lawrence Becker
contrasts theories of justice ‘founded on the mdi@f impartiality and individual well-
being’ with those ‘founded on the notions of self-interasd mutual advantag® Jean

Hampton calls them the Hobbesian and Kantian sstaflien Buchanan contrasts ‘subject-

% Becker (n 24) 11-12.
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centered justicelvith ‘justice as reciprocity”. Buchanan characterizes justice as reciprocity
by ‘the claim that only those who do (or at leaat)cmake a contribution to the cooperative
surplus have rights to social resourcast ‘subject-centered justicby the idea that ‘basic

rights to resources are grounded not in the indiadid strategic capacities but rather in other

features of the individual herself - her needsanstrategic capacities

None of these dichotomies are entirely perfect. istance, a terminological focus
on mutuality or reciprocity in the contractariaadition alone may look over the idea that, as
it is the case in the theory of Rawls, sometimearatterized as mixed, though mostly
contractualist, reciprocity can be a form of respgadepends on what is being reciprocated
and what reciprocity is taken to mean. As for Jdampton, she uses the Kantian-Hobbesian
dichotomy but presents a form of Kantian contraatasm. Similarly, Buchanan writes that
‘The term 'subject-centered' seems apt since Vesdaio emphasize that moral status depends
upon features of the individual herself other ti@n power to affect others for good or for
ill.” 3 However, it is a key characteristic of both cocimal traditions to effectuate a shift
away from a natural political structure, or from @lpjective list of goods, to organize our
political world and to recenter our metaphysical athical world around human beings, who
are conceived as creating the political world tthesty inhabit. Far from being dissociated
from contractarianism, such a shift is characterisf modern philosophy in general, and

Hobbes’early modern contractarian theory has a plausilaiencof paternity with regard to

37 Allen Buchanan, ‘Justice as Reciprocity versusj&etbCentered Justice’, (1990) 19 Philosophy andliPu
Affairs 227.

8 ibid 230-1.

*ibid 231.
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its political branch® Both traditions are, in this crucial sense, ‘subjeentered’: they just
disagree on the conception of the subject. Sinceh&uan is referring to the ‘contingency
objection’ to contractarianism (with which we will deal), pags terms like ‘derivativeor
‘contingent’ might have done the trick. This would have, howgeVeaded the dice by
focussing on an aspect of contractarianism thatractarians themselves would not find

salient.

In short, while no dichotomic pair is ideal, Dalligaterms ‘contractualism’and
‘contractarianism’, though stipulative (and perhapartly becausethey are not self-
explanatory in a way that would also cause confusip ambiguity), are useful technical

terms to adopt for the purpose of this thesis.

Finally, and most importantly, both traditions se& exclude the PMD from the
scope of justice, if not of morality altogether. it relatively evident why. From a
contractualist point of view, it seems that the P& not moral agents and cannot be said to
belong to the moral community, if Kant was righdttimoral agency is indeedsane qua non
requirement for belonging to the moral communitige PMD cannot reciprocate our respect;
the attitude of respect may not even apply to thiémm a contractarian point of view, it is
even more obvious why the PMD would be excludedftbe political community: they do
not pose a threat and cannot reciprocally ‘scratahback if we scratch theirs’. If anything,
if they can be used in some minimal way, they may fail to lbented the full status of

subject of justice and be exploited. Some withiesthtraditions consider that the treatment

“0Yves Charles Zarka,a décision métaphysique de Hobbes: conditionsgmlitique (J. Vrin 1987).
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of the PMD belong to another ethical sphere tham ofi morality of justice, such as charity

or love.

In order to remember why there is no possibilitgtant a ‘free passd the PMD and
not to judge the contractual tradition too quictdy this, it may be helpful think of a soccer
team or a math club in a primary school. We camgimathat the sport team will not admit
an obese student in their team because the cmkitno slowly on the field. Though we do
not find it charitable, we can see why it is ratibwith regard to the particular goal pursued
by self-interested players. Some may even find drah given their understanding of
excellence in sport. As for the math club, letmagine that they are enamored with sciences
and are not so much after victory than after matiteral truths. Putting all of their minds
together, they stand a better chance of findingstbletion to the mathematical problem
presented in a national contest. It is not thay éw@ not charitable, but it would simply be
absurd to grant access to the club to someone whke dot know how to count. These
(caricatural) illustrations aim at showing that whee size them down to particular contexts,
the contractualist and the contractarian exclusiriitames seem more justified, because
they fit the self-given, stipulated ambitions okttemaller groups described. The problem
with contractualism and contractarianism is thaewthey are taken to be a theory of justice,
they purport to apply to society as a whole ratiiran to particular communities or to a
subset of social relations. This is more or lesatwhwill conclude. However, this thesis
primarily seeks to explore not whether exclusigshtractual theories could be acceptably
downsized, but whether contractual theories ofigasapplied to society could be made

inclusivist with regard to the PMD.
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1.7  Structure and Summary of the Dissertation

This dissertation assesses the two kinds of integratrategies that social contract theory
can adopt to include the PMD within the scope aitectual justice (and more generally

that that contractual theory can use to includePi® within the scope of morality):

(1) Challenging the idea that the PMD do not have th@racting capacities (i) empirically
(they do, contrary to what we assumed) or (ii) emtaally (they do, once we loosen our
understanding of the required capacities). This ldoconfer the status of direct

contractors to the PMD.

(2) Finding or assuming that the PMD do not have thguired ‘direct’ contracting
capacities, but holding that there are other reagastifying their representation in the
contractual procedures and that these reasons anepatible with contractual
assumptions inherent to these procedures. (i) M2 Pay be able to take part indirectly
or passively in society, as is required and/ortfigy may have capacities or properties
that make it necessary or robustly obligatory fontcactors to provide the means for
their social integration. We may call these twoeas$p (i) their ‘passivedr ‘indirect’

contractual capacities and (ii) their ‘contracttedevance’.

My dissertation is divided in six chapters.
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This first chapter, théntroduction, introduces the notions of the PMD, of robust
moral status and explain what social contract theand its two main branches
(contractarianism and contractualism) are. It preseny hypothesis that contractual moral
and political thought cannot provide a compelliogtification for the robust moral status of

the PMD and it justifies the choice of this hypatise

The first part of my thesis is on contractarianismd the second part is on
contractualism, although some references are autafy made to both traditions when
similar arguments apply to, or emanate from, banbhes of contractual theory. Each part

is composed of two chapters.

The second chapterinclusive Contractarianism, presents the most obvious
contractarian way to bring the PMD inside of outitpral community by showing that it is
advantageous for other members of the communityndtude them in their ‘cooperative
venture’. It can be done directly, by showing ttreg PMD can bring more to the table than
what we usually expect, especially if we think béit input differently, or indirectly, by
showing that their integration into our communibgdirectly benefits us even though their
input seems insignificant and they are mostly paskeneficiariesPrima facie,we find that
the first kind of justification seemampirically dubious and the latter (rule-contraictaism)
offers a problematically derivative status to tiI® (These are the same two fundamental

issues affecting inclusivist versions of contratitima as well.)
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After having explored this generic Hoobesian cactarian stance, | turn to Lawrence
Becker’s recent contractarian argument to granPi® a robust political status, essentially
based on a broadening of the notion of reciprodile he succeeds in making plausible
the case that integrating the disabled could beuallytadvantageous, his conclusion is still
contingent upon a crowd of exclusively self-intéeesbeings agreeing with his empirical

wager which becomes less convincing when appliedgd®MD.

Taking a collectivist, multi-partite stance onipgocal relations to elaborate a kind of
rule-contractarianism remains a promising avenubeafcontingency objection could be met
by rendering the inclusion of the PMD less of apanunistic happenstance, and more of a
necessity based on their traits and on the natitheocontribution they can provide. The
next chapter explores what | find to be the mosnhmelling contractarian argument to

achieve this.

The third chapterThe Capacity to Trust as a Contractual Ground for RMS, is
focused on the essajustice through Trustby Leslie Francis and Anita Silvers, which |
consider to be the best contractarian argumenne¢tude the PMD among the rank of
contributing contractors. Silvers and Francis ineis letting go of the misleading metaphor
of the social contract as a tit-for-tat kind of bange. Even from a contractarian point if
view, society is more accurately conceived as atifpaltite, complex net of transactions
which fundamentally requires a climate of trustwthich any being able to trust or to be
trustworthy can participate. Their theory answershie contingency objection by rendering

the robustness of the PMD'’s status necessary gss@ntial way: the PMD’s contribution to
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fostering a climate of trust can be said to ocairim spite of their disability and its corollary

vulnerability and exploitability but partly becauskit.

| first present the account of justice througlstrand defend it from a few potential
objections. | then turn to the nature of trust &ndr we can understand it in a self-regarding
or an other-regarding way in order to reveal aitensvhich | further explore in the
following sections. On the one hand, trust as megirding seems more compatible with
contractarian assumptions, but may also face tooblgms of being too instrumental to
contractors and to ground too contingent or deinead status for the PMD (not all of whom,
in addition, have the capacity to trust). On theeot trust as other-regarding, as important as
it may be to morality and justice, may not be asemsially connected to social contract

theory as Silvers and Francis argue it is.

The two following chapters explore contractuadibérnatives.

The fourth chapteiThe PMD as Active Citizens, assesses the best five strategies that
contractualist thinkers have put forward to conaapte the PMD as active participants to
the social contract. They consist in (1) focusinglrze PMD's talents, (2) on their capacity to
have a conception of the good, (3) to 'engage’ wikiers or play a 'part’ in society (4) to
have the potential to develop (further) contractocapacities and (5) to be assisted by

‘collaborators’ or 'cognitive prosthesis' in thetaung and exercising of these capacities.
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Instead of conceptualizing the PMD as differentrfrthe rest of us and elaborating a theory
which would nonetheless justify granting them a RM& theorists of their passive
citizenship do, | explore in this chapter how weuldo‘normalize’ the PMD, that is,
conceptualize like non-disabled people as contragtaise the terms ‘contractors’, ‘subjects

of justice’, ‘members of societynd ‘citizens’interchangeably.)

| explain and criticize the two ways in which thi®uld be done: by modifying the
benchmark requirements for counting as a contramtéay arguing that the PMD meet these
requirements, in spite of appearances to the agnt@n a contractualist account, this
integrative strategy will take the form of arguitmgt the PMD can elaborate a conception of
the good life as well as partake in society’s coapee endeavor with the proper support. |
explore how prejudices contribute in concealing #ueially constructed dimension of
disability as well as the harm caused to the PMDbbiyng conceptualized as burden-like
passive beneficiaries instead of talented contoiisuin need of the proper support. However,
while this approach is promising for less serioutigabled individuals, we find that social
support, including notably ‘mental prostheses’'nat a plausible solution for many PMD,
unless it is conceptualized in a way that deforiiieyond recognition or takes it beyond the
autonomy-based contractualist paradigm to whigbuiports to be attached. | consider the
other strategies mentioned above, but concludethiggt cannot escape one of two pitfalls:
either they modify contractualist requirementshe point of overstepping its boundaries and

gesturing at alternative theories or they are ngtigcally warranted.
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The fifth, penultimate, chapteFhe PMD as Passive Citizens, starts by exploring the
most intuitively immediate suggestion that a cacttralist would make to bring the PMD
within the reach of justice. Using Rawlsimous heuristic device of the ‘veil of ignorance’,
we consider the possibility of extending it so thia participants behind it would consider
the possibility that they may be PMD themselves. &¥plain that this strategy rests on a
misunderstanding of some fundamental Rawlsian gsons, and turn to an alternative way
of including the PMD by making them the object ofcantractual agreement or by
conceptualizing them as a passive subject. (Foancs, their status can be parasitic on the
status of full subjects of justice who have parwdlachments toward them. Within a
Rawlsian frame, they may be taken into accounhatlegislative stagetather than at the

earlier stage of determining the primary goods.)

| consider the notion of passive citizenship asdeagitimacy, notably by untangling
the status of contractor from that of beneficidrthen examine a few problems associated
with being represented, rather than taking diregdst, in the contractual process. | think that
some of these problems can be answered but thes twtthe problem of derivativeness or
contingency in greater depth. Arguments along the bf a ‘rule-contractualismtould
justify indirectly granting direct respect to the PMD. However, while it seems
metaphysically plausible to grant intrinsic valwethe PMD in this way, it is not clear how
this value can translate into a robust moral stdtagamine a few arguments that attempt to
justify why contractors not only can, baightto extend passive citizenship to the PMD in a
way that would answer the derivativeness/contingergection. Such arguments either need

to more explicitly and substantially rely on nomtactual bases or ultimately beg the
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guestion. In the following chapter, we explore wieetthe PMD could be considered
‘contractors’ themselves, which would solve the problems met ey iotion of passive

subjecthood.

In the conclusionBeyond Contractual Relations, | explore the implications of the
failure of contractual theories to satisfactorigtify the RMS of the PMD. | gesture toward
a theory where a basic moral attitude of conceuidcoest various moral attitudes fitting to
different relations, such as respect toward aviebontractor and caring toward a vulnerable
being entrusted to our care. | suggest that the prosnising way to reconcile our seemingly

conflicting intuitions about the grounds for RMSwyize a relational moral theory.

We should not discard social contract theoriesgiue them their due place and limit
them to the relations/circumstances to which thgylya We can indeed integrate a lot of the
PMD to these situations, but (1) not all and (2)riany cases, there are other more salient
facts about the PMD that should guide us in the waytreat them (including in the way we

proceed with their social integration - and ourugrds for doing so).

| am not yet making the case for integrating thesoof care ethics, concern, empathy,
fiduciary relations in a theory of justice or irparallel theory complementing it, but | deal
with a few objections that social contract thearigtay raise against such an endeavor.
Notably, (1) while this theory would imply some stdntial agreement about the good and
human nature, so do contractual theories. (2) #sdaot disrespect autonomy. Sometimes

dependency and vulnerability requires another m@spponse, sometimes, we can do both
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caring and respecting, to appropriate degreess Ihifact a common experience (child-
raising). (3) The pluralism of grounds for RMS i3t 130 problematic and the social contract
tradition should not indulge in normalizing the PM&r simplicity’s sake. Morality can

unfortunately be messy. (4) The notion of ‘concemay help to deal with conflict

occasioned by this pluralism and to balance caamg respecting. Furthermore, particular
relations/roles come with their normative bundlerofes and while some relations are
optional, leaving the PMD by themselves altogetbarot (because of some basic relations
we have with them - the nature of which | cannatralterize much in this thesis, though |

can say that they cannot be properly characteagezkentrally contractual.)
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2 INCLUSIVE CONTRACTARIANISM

THE PMD WITHIN A SOCIETY OF SELF-INTERESTED CONTRACTORS

2.1 Generic Inclusivist Contractarianism

Let us first consider traditional contractarianuargents to include the PMD within the social
contract before considering more progressive orngsfore trying to expand our

understanding of (1) contractarian goals and (2) ho best attain these goals, we will
attempt to adhere as faithfully as possible to remtérian traditional commitments and
approach the matter of disabilities from that spdt. If this should fail to justify

integrating the PMD, we will revisit the notionscaecding to which contractarian theory
attributes moral status. However, the more we edmarreconstruct these notions, the more
likely it is that we inadvertently step out of caatttarianism’s boundaries altogether. We will

take the same approach in the next part of thestlescontractualism:

Within a contractarian framework assuming the -sgdrest of parties to social
conventions, could a contractarian (Abby) not msdk-interested choices to protect herself
against the eventuality of becoming PMD hersel&e#ms that it would be rational for Abby
to make provision, for instance, for periods of & where she will be vulnerable and

dependent upon others to survive, as in her oldbagéier an incapacitating episode.
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In order to assess the plausibility of this sutjgas| must say more about (1) what |
mean by ‘depending on otherahd (2) the standpoint from which Abby would makes t

self-interested choice.

2.1.1 Depending on Oneself

First, let me clarify what | mean by ‘depending opothers’ here. If Abby accumulated

enough money to pay for a wheelchair if she lodkesability to walk, or for someone to
cook her meal or feed her if she became unableotsal she would be depending upon
others, but only in a weak sense. In a strongememmoeaningful sense, she would be
depending only on herself to survive for, ultimgtdher survival would depend upon the

balance left in her bank account.

Pushed to its limits, this dichotomy between dejogn on oneself or on others is
reducible to the paradigms of self-regarding arfteetegarding interpersonal social frames
or interactions. An underlying intuition behind nayiticism throughout this thesis is that
social contract theory cannot do without some ethgarding concern, that is, without
assuming some source of moral obligations towah@rstapart from oneself that precedes
the contractual act of will. However, contractulainkers are mostly willing to establish a
system in which Abby does not have to fear that wilebe left to die when her bank
account is depleted, out of self-interest, bec#usg are more or less like Abby inasmuch as
they also face the prospect of suddenly becomingisabled that their lives as a whole

imposes more costs than benefits to the contrdgtuallectivized pool of talents and
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resources (I am assuming here that such calcutatase not absurd and are morally

informative).

The picture of the world (or | should say to berenprecise: the conception of human
nature, of justice, of the legitimacy of caring foneself first) at work is one in which
everyone is expected to carry one’'s own weight.oligh reason and self-interest,
individuals can realize that they may be more dblelo so in a certain type of social
structure than in another, and opt for the morditatde one. They can also realize that they
may not be able to carry their own weight due te pwossibility of a debilitating event
making them highly dependent upon others, in @asdn in which their past selves have not
made sufficient provisions for their disabled gelfsurvive too long a winter. They would
therefore not only be dependent upon their pastesebut on other people. These other
people fearing the same possibility may agree tond of collective insurance scheme.
Ultimately, they would therefore nonetheless bgingl on their past selves who were clever
enough to make arrangements for the possibility tihey may not be able to provide for
one’s own needs in case of severe disability. Shtheé needs become too extraordinary or
simply, without being great, being of a kind thali§ out of the ‘insurance scheme’, people

would have no recourse to othenglp as a matter of justice.

This view, however, would exclugeermanentlhydisabled people who, at no point in
their lives, have been in a position to negotiaih wthers, either to promise them that they
are likely to contribute much to the common pookedources, barring an unforeseen very

costly or very long disability which would prevetitem from doing so (even with proper
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social adjustments), or to threaten them (in a tesHlke scenario of state of nature) to
disrupt their peace should they refuse to accomteotteeir demands. The permanently
profoundly mentally disabled are unprofitable cantors (hereinafter ‘UC’) on this

traditional contractarian view: considering the wehof their contribution and needs, across

their life span, UC are individuals whose needsegdovhat they can contribute.

Importantly, there can be no veil of ignorancevatk within a contractarian logic,
for the veil of ignorance expresses a substantiea about justice as it imposes impartiality
(or a trustee’s partiality blind to the particulmlentity of its represented object, which
amounts to the same) to the process. Coming batketguestion asked at the start of this
section, our discussion suggests the answer thay Abes not have to protect herself against
the eventuality of being a PMD because she doe®ecmipy a standpoint akin to the one
provided by the veil of ignorance: she already ke®he is not a PMD (by which | mean a

permanent state), though she may still be a U@ay still become disabled.

2.1.2 Which (Temporal or Epistemological) Stanapdi

Let us explain the standpoint from which individsiate meant to proceed to calculate who it
is in their best interest to negotiate with and gwial structure would most profit them. Up

to now, | have considered the most commonly intait{in the sense that it is closest to
everyday ordinary contractual acts) case of indiald who negotiate with one another in the
present time, considering their present state, imcludes their accumulated power through

their past selves and their likely prospect of fatpower. That is an ‘ordinarngtandpoint
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from which to calculate whether someone may becagraely disabled, and perhaps
disabled to the point of becoming a burden to @mkéoard, a UC. From this standpoint, we
never know whether we could become a UC or not.ad&ime that science can inform us
with enough certainty, however, that a permangmtbfoundly mentally impaired individual
who is a UC will remain one. This ordinary standpdherefore allows undetected UC to get
a free ride at other contractomxpense. From (a version ofcantractarian point of view,

this is less than ideal.

Another standpoint expressing contractarian ideasld involve a fictional way to
know the cost-benefit balance of people’s livesicwihas almost the reverse effect of a vell
of ignorance facilitating impartiality. A ‘crystddall’ would be, perhaps, a fitting metaphor
for the standpoint that contractarianism would lijeaeed. By having access to this
information, the UC could strategically opt for acgl structure that enables them, as they
become a particular type of UC, to maximize whatgreductivity they can actually attain
and/or choose to produce more in order to comperibatlater inability to rely on their own
capacities to cover their extraordinary needs (ke two jobs instead of one, perhaps to
pay for a special insurance scheme set up foredassUC rather than spreading out the cost
on others by increasing everybody’s premium). Qfirse, for many UC, no adjustments
would even be possible and they would be altogetixeluded from the scope of justice.
Other UC would not get others to agree to opt feo@al structure that would enable them to
contribute to the common good because setting igpattommodating social structure will
not be overall profitable (for instance the cossefting up accommodation may be more, in

itself, than the benefits procured by the resulthe accommodated disabled individuals’
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work, notably if the accommodation required is fwarticular, varied, extensive, or if the
group of disabled individuals aimed at is too sirfall the adapted production structure to be

made profitable or feasible).

This decisional standpoint would better fit thenttactarian ideals of putting one’s
self first and the principle of justice ‘to eacls lwwn’. However, it does not make for a very
appealing structure of social justice. One may @&nstiat this contractarian ideal is not
realizable as we have no crystal ball, but thasdue address the fact that it is not appealing
as an ideal. Furthermore, it is far from a sciefnct#en scenario. On the contrary, to
approach this ideal, we should invest in scientitBsearch in order to be better able to
genetically detect the odds that one’s children suffer from a variety of conditions, from
myopia to Alzheimer or Down’s syndrome. We coulerthdevelop health policies that
benefit different ‘castesto different degrees, to the point that some castksimply stop
receiving help from the State at different degredimme of their lives. (While many such
developments are matters of speculative ethicsetgediscrimination is not.) We would
intuitively resist such a bleak model of justice. drder to understand the contractarian
intuitive appeal of such a model, one must imagiamething contrary to what the veil of
ignorance suggests. Instead of thinking that ongdcbe a UC, one must already know that
one is not. One may then be inclined to think tra only ought to be subjected to imperfect
obligations of charity toward the UC rather thanmore robust obligations of justice. The
outlier, the UC, must recognize that her misforiune matter how terrible, is not to be
remedied as a matter of justice, but simply to besed or lamented and dealt with

individually.
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| personally do not share these intuitions. Theimngness can best be made explicit
by illustrations testing them, but which fall owtsithe scope of this thesis as | assume that
the fact that the PMD are not accounted for ineoti of justice is a problem for such a
theory. Here, not only would the PMD be excluded{ many more UC. The resulting
picture idealizes a world where people each cdrgyr tweight instead of leaning on one
another (in the name of other-regarding virtuegeals implying more than charity). Many
feel that these self-interested intuitions would t@ capture what is of value in human life
and the non-contractual normative content of humedations. For instance, Jean Hampton
rejects it as too instrumentalizing and makinglitite of human intrinsic wortht and Silvers
and Francis write that it makes for a society withgenuine trust within which we would not

want to live*?

Regardless of whether these ordinary or idealigtaehdpoints would be ethically

appealing or plausible, however, they would excliiePMD.

Let us consider other contractarian alternativesably based on the idea that the

PMD could be profitable contractors contrarilytbat has been assumed so far.

2.1.3 Must the PMD be UC?

1 Jean HamptorThe Intrinsic Worth of Persons: Contractarianismhtoral and Political PhilosophyDaniel
Farnham (ed), CUP 2006) 11-12.

2 Leslie Francis and Anita Silvers, ‘Justice Throuftust: Disability and the 'Outlier Problem' in Salc
Contract Theory(2005) 116 (1) Ethics 40. We will come back to tresiguments and to the issue of whether
they are truly contractarian in the next chapter.
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If the basic contractarian test to determine stéduas corollary entitlements) as a subject of
justice is whether an individual is a profitablentractor, that is, someone with whom it is
worthy to contract, because doing so will improver @ommon lot, must the PMD
necessarily be outliers (i.e. be deprived from #t&gus)? Can the PMD contribute, directly
or indirectly, to a contractarian society in a wawat would validate their claim to social
membership? (I assume that such a validation wiarras robust a moral status as

contractarian theory can justify.)

The standpoint from which one answers this quesitonot neutral, morally or
otherwise. | am not referring to the temporal s, like | was before, but to the social
state of affairs, i.e. the institutional or struetiustate of affairs within which this question is
asked. Indeed, whether or not we have a crystal(balsimilarly effective genetic tools)
telling us whether an individual would, on the wdobe a profitable contractor to bargain
with, we cannot assume that profound intellectussalility would necessarily correspond to
unprofitability unless we also make empirical asptioms about this disability or social
assumptions about the ways in which mutually bersefiendeavors should be set up and

benefit us.

Philosophers in the social contract tradition &mous for invoking a pre-social
state, a state of nature the description of whisplies some substantial assumptions about
human nature and things humans value, the (in)cimess of which confers (or not)

normative and descriptive appeal to the contractib@bry building upon it, as well as a
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pragmatic prospect of durability or enforceabifity the social arrangements derived from it.
However, disability theorists have long problemadizhe claim that disabilities are natural
or the claim that they are an illness to be meljicalred and considered that another model,
the social model of disability, could help us de&t they are socially constructed. Although |
personally think it should not utterly supplant@tiviews for reasons that | cannot go into in
this thesis, | can at least invoke this debatedimtpout one of its widely accepted results:
there is at least a social dimension to the coastnu of disabilities. This is evidenced by the
way in which many failures to meet the species-nagtandards, or statistically generally
achieved standards, of capacities can constitulisabling handicap in a social context but

not in another.

For instance, a distance from the species-normdatds like the fact of stuttering
should not prevent one from being a lawyer or atip@n, barring the prejudice by which
people do not enjoy hearing a stuttering lawyeagileg. Anti-semitic people may similarly
turn down a Jewish person to perform a job for Whaoe is competent or be uncomfortable
with women behind a political podium. Giving weigbtthese prejudices, sometimes called
‘external preferences’, may seem unwise or impruderce these individuals are all just as
able as others to do the work. The inclusivist @mtarian idea would be to extend this
remark to PMD who, with some accommodations, cqaédorm some work from which

they are currently excluded. Are we just makingumtieed unprofitable choices?

Sticking to this generic, not rule-based or othsew inventive, version of

contractarianism for now, let us illustrate howserdinary intuitions hold when we try to
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apply them to PMD with seemingly too little taleéatbe ‘profitable’human beings. To speak
of others as instrumental to our ends has pushey toaturn away from a Hobbesian brand
of contractarianism. | believe that the case of RiMD is one of these numerous instances
where the exception leads us to question the nather than to bring it in line with the norm
(what | call the normalizing problem) though | awt arguing for it here. However, granting
to our token contractarian that instrumentalizingg @nother is a sound way to develop a
moral theory or a theory of justice, here are thweags in which the PMD can be useful to

the rest of us and avoid being UC.

First, we could say that they help to create jobse ‘caring business’, though
underpaid and under-developed, is an environmergraviproject-pursuers can realize
themselves, their talents, their ideal selves, wag that makes this work meaningful to the
exercise of their own conception of the good, iditdn to enable them to make a social
contribution and be paid for it. Second, we cowly that weak and vulnerable people help us
to develop caring institutions, and even more Spatly cure for these disabilities in the
future, or technologies to cope with them. By cariar the PMD, we are gaining scientific
knowledge and developing health care institutiomsciv will help all of us, as we all fall
prey to dependency upon such institutions at somm@ mp our lives. Third, we could say that
their vulnerability teaches us about our own. laisubtle but immensely important kind of
benefit for our own personal peace of mind, asviliaerable and dependent beings that we
are, suffering from shame and anxiety, may learactohowledge our limitations rather than
deny them. Being put in caring relations with pararly dependent and vulnerable people

trains us to accept endorsing a caring role towaudselves and others as a socially
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acceptable one, and expect others to do the saheh would deflate the view of society as
a large ruthless no-go area and the idea thatahenént social role of a contractor must be

the only one legally and socially enforced and saned.

It is not worth making a stronger case for eachheSe hypotheses right now. We
will come back to the worthwhile aspects of eaclthein in the following chapters, as they
are understood within more complex frames thang#eeric contractarianism | am now
presenting. For now, | only want to point out theggart from being problematic on their own

terms, these three suggestions all beg the question

In terms of being problematic, my key contentioithwthem is that they only
recognize a contingent and relative value to theDPMowever, one may answer that |
cannot hold this against them, since this genesitractarianism does not treat any more
able people with more deference. Other problemsudec that the caring business has
historically and conceptually played no small parthe social isolation of the PMD, as we
will see in the chapter exploring a position thregtist that the PMD should be given an active,
rather than passive, contributory role. The secamd third solutions are not only
instrumental in the previously stated sense appkc#o all persons under a contractarian
frame; they also make it explicit that the PMD ao# themselves the primary beneficiaries
of this policy. In other words, it is as though tRKBID’s identity as contractors had already
been labeled as the ones whose interests wilkegetmated for through some abstract non-
tuistic table of negotiation. Contractarians artegnating the disabled’s interests and the

caring relations toward them to their agenda, i@y would vote in favor of the production
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of chess boards for their calming effects on sg@ehores (the PMD being the chess boards
in this analogy). These arguments are also empyicantroversial, the second one in

particular.

In terms of begging the question, which is theominent conceptual flaw, they
assume, in some way or another, what needs todwemr The first argument assumes that
we ought to subsidize jobs for them rather tharswtar the bleak alternative of not doing so
or of letting the costs of such caring be assumethdse personally attached to the PMD. It
may also subtly assume that there is some valuweweloping a caring self that is more
objective, higher, or less optional, than just &aste or preferencg.At worst, it is treating
the PMD just like any other source of work in a vthgt implies that the PMD could be
replaced by the production of chess boards, anmdttier status is too contingent to count as
having even a meaningful or robust kind of contirigenportance (assuming there can be
such a thing). The same goes for the second argurtiewe found a way to develop
scientific knowledge and caring institutions withdlC PMD, we would not need them at
all. Their inclusion relies on a (dubious) empitigamble. At best, the view that would make
them, and not the chess boards, the necessaryt abjéize job-creating policies (anore
necessary than chess boards anyway since we drahitargument trying to give them a
status that is robust, but still conditional, byntrast with other accounts of robust status
which would be conceptually incompatible with cdratiality or derivativeness altogether)

would rely on the idea that there is somethingipaldgrly meaningful in engaging in the

3 Consider Nel NoddingsCaring: A Feminine Approach to Ethics & Moral Edtica (University of
California Press 1984), for an exploration of ttied that care occupies a central place in humasteexie and
moral life.
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caring business and that policies supporting cgohg reflect some particularly meaningful
value (by contrast to chess board policies). Thesvwould beg the question by assuming
the existence of a moral pull prior to, or co-exigtwith, the self-interests of contracting
parties. The same goes for the third hypothesis¢ciwtioes not assume a concern for the
PMD but only for our (able) selves, but the waynihich it does so (by acknowledging our
vulnerable and dependent nature and the importahttas fact in our happiness) seems to
have implications about what should matter in aasdabeory of justice and in a moral theory
that goes beyond the core assumptions of contracism. More precisely, the realization
that vulnerability and dependence matters so muclour life would, because of the
implications of the rich concepts of vulnerabilapd dependence, imply a relational stance
with a likely normative content according to whitie goods needed to deal with our
vulnerability and dependency-related needs caneoproperly socially pursued within a
contractarian frame founded upon self-interest. (Mieunpack these ideas in the chapters

on other-regarding concern, and in the conclusion.)

The point here is only to show that a traditiooalgeneric form of contractarianism
will need considerable conceptual tinkering befarallows the PMD to be integrated as
actively or passively profitable members of soci&mpirically, in some cases, they may not
be profitable after all, or less so than alterratptions, and normatively, contractarianism
risks assimilating the PMD’s status to the statfisolojects contracted for rather than

competent contractors.

62



Let me address a problem that runs through th&gpoacnd of this current section.
The argumentative celerity with which a contraetarivould assume that the question of
integrating the PMD is worth exploring, and the @mpl optimism about its result may

have the effect of importing non-contractual ma@hstraints within contractarianism.

2.2 Moralized Contractarianism

In the previous section, | took the examples ofmonhg stutterers, women or Jewish people
as example of prejudiced and unprofitable decisi¢ttmvever, not only profitability and

prejudice are distinct notions, but it can everpbditable to be prejudiced. Let me present
two problems which affect the discretely moralizpebstion ‘are we just making prejudiced

unprofitable choiceshat | previously asked.

First, in some cases, the PMD may really not de &bdo the work. By contrast to
the previous examples, at the other end of théfipttunjustified spectrum of professional
exclusion (justified in terms of being able to penh the work regardless of the impact of
prejudiced external preferences), we have the @asemeone who is paralyzed and needs a
machine or an assistant to type for her. Excluseems justified if the job is that of a typist.
Whereas a prejudice against hiring someone whblésta type but has a bipolar personality
disorder is rationally unjustified, refusing to enisomeone on the ground that this person
cannot carry out the job’s central activity seeastified. In between these two extremes, we
have a sea of prejudices posing as natural obstaol@ misfortunes to be lamented or cured

instead of as the result of an opportunistic sathalces.
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The second problem is that on a contractarianwatcaoinlike what | have postulated
in the previous paragraph, external preferences m@ye as rational justifications.
Contractarianism (or a bold, traditional, versidnith as we have seen, bites the bullet of
making opportunistic choices. However, it will ordym at purity from prejudices if this is
the most profitable outcome, making anti-prejudiegtitudes and policies contingent upon
their profitability, itself measured in terms oflfsaterested preferences between bargainers.
For people of contractarian dispositions, what Wweusd do about prejudices of others is
always an open question. In some cases, it wouldobeexpensive to change those
preferences and so we would have to put up witmtheor instance, the PMD may just be
too expensive to hire because customers will na them and will not buy products
prepared or served by them. In other cases, aintetkested bargainer may admit black
people in his establishment not out of respectafofone but because she realizes that their
business ultimately yields to more profit. It woldd morally loading the contractarian dice

to assume any other pull than such contingent kienef

This is why inclusivist contractarian accountsmesmmewhat too optimistic or naive
to assume that contractarians will come to redhag they are simply missing out on a good
deal. First, it is not always the case. Secondnevieen an inclusivist contractarian proposes
a plausible picture of social arrangements thaidcdae made for specific outliers to be
integrated in a way that would yield to an ovelsdheficial outcome, one may ask why this
contractarian is going out of her way to integrdteseoutliers instead of others. The

inclusivist contractarian may say that she hasidensd including various species of outliers

64



within the political community before settling amegrating that particular class of outliers -
and in the case of women and people of color,tfay be a more plausible argument than
with regard to people with great vulnerabilitielsut generally, contractarian arguments only
aim at showing that non-disabled will be better ibfthey integrate the PMD in society.
Among the multitude of possible social arrangemevtigeh would also be beneficial, there
is often a nagging arbitrariness in offering the dmat happens to integrate the PMD. This is
a form of contractarianism which seems constraimgdome moral restrictions about the
pre-qualificatory requirements for being a membksaciety. It seems to build on top of
such an assumption a specific theory of contrantamles which could befit the PMD, who
are to play a contractarian part in this philososphframe assuming that no other part can

correlate a RMS.

This moralized contractarianism would, for ins@ngroblematize or scrutinize
stringently any ‘prejudiced’starting point from which we decide to assess so®so
potential input. Though a requirement of profitapilvould still be the decisive factor, but it
would tend to be applied more liberally toward ttiadally discriminated against human
outliers (hence, assuming that such a discriminagowrong) and more stringently toward
policies which would further this exclusion insteafl mitigating it. For instance, if one
imagines something like a kind of barter econompypated with pre-industrial shopkeepers,
where each individual must produce a good to bdettawith others, this structural view of
production as the standpoint from which we are empiating acquiring and relinquishing
some rights under a social contract, would exctheePMD out of hand. Problematizing this

starting point while still aiming at the optimaltcame would imply considering how to best
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allow the PMD to actualize the talents that theyhdwe in order to properly assess the
contribution that they could potentially make andeigh it against the cost of
accommodation. Some philosophers, Anita Silverstrfosefully among them, have made
arguments to support the idea that such an inetisstandpoint would lead to the inclusion
of the PMD. We will explore two versions of thisgament: one with PMD who can be
active contributors in the chapter on active pgréitton and one with PMD who occupy a
more passive role but still participate to relasidhat are profitable to society in the chapter
on justice as a trust-enhancing institution. | @dready state my conclusion that these
arguments do not succeed in supporting the integraf the most severe cases of profound
mental disability, and even fail to satisfactordyplain the integration of a larger group of
less severe cases. In other words, even once werhaxalized the standpoint from which
we are assessing the potential input of potentalractors, that is, even once we are not
excluding the PMD’s input because of prejudicedemal preferences, or a failure to be
open to imagine new forms of social production amatually-benefitting structures, some

PMD just do not cut it.

It is unsurprising, therefore, that the unsopb#&ed, generic brand of
contractarianism we are considering here, as aafagtroducing why contractarianism is
prima facieill-suited to justify a robust moral status foetPMD, is affected by the same
conclusion, and more obviously so. This is the fpmsithat David Gauthier, a dominant
contemporary representative of the contractaridmoalichas explicitly stated: ‘The primary

problem is care for the handicapped. Speaking eujstieally of enabling them to live
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productive lives, when the services required ex@®dpossible products, conceals an issue

which, understandably, no one wants to fdée.’

Eva Kittay, who has written extensively on disaie$ and whose daughter is PMD,
shares this contractarian pessimfSmnother prominent representative of the sociakmemt
theory (whose theory contains mixed contractariad aontractualist elemerif§, John
Rawls, considered this serious worry as somethossgiply indelibly and negatively tainting
his theory, and a prominent student and critigu®aWvls, Martha Nussbaum, has recently
used this exclusion as an argument weighing for(#teleast partial) rejection of social
contract theory. These renowned philosophers, thowgrking within a contractualist
framework, have not relied on anything more profbuhan the simple set of ordinary
contractarian intuitions | have presented to retlh conclusion. This is why we will be
exploring more nuanced arguments made by those thin& that the PMD can (almost
always) make a contribution to verify whether thesrdicts hold and whether, as | suspect,
the optimism or assumptions of these subversivelusivist, contractarian arguments
conceal prior non-contractual commitments. In tletrchapter on the social contract as

trust-enhancing, we will challenge this summaryegpn of contractarianism’s capacity to

*4 David GauthierMorals by Agreemer(tOUP 1986) 18.

*5 Eva Feder Kittay, ‘When Caring is Just and Justid@aring: Justice and Mental RetardationThe Subject
of Care: Feminist Perspectives on Depende(itya Feder Kittay and Ellen K. Feder (eds.), Rownaad
Littlefield Lanham, 2002) 257, 267.

“®We will focus on a contractualist reading of Rawisoughout this thesis. How plausible the idea tfia
theory contains contractarian elements is an eiegeitter that | will not explore. | can nonethale®te that
the idea that his theory is a hybrid makes senpgori. Consider how an understanding of the ‘earliRawls
emphasizing a community of people mutually respgctine another is closer to contractualism whetlea®
is a contractarian flavor in the later, ‘politicalpt metaphysicalRawls, offering a solution for relatively self-
interested persons to overcome their irreducibdagteements in the most beneficial way. For anraegd to
the effect that Rawlstheory is a hybrid of contractualism and contrdatdsm because it contains both the
prudential aim of mutual advantage and the Karitlaal of mutual acceptability, see Nussbaum (n5K9%7.
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meaningfully integrate the PMD by considering wieetthe PMD can be granted a robust
status of contractors under a more progressiverigésa of the capacities that enable
(virtually all) PMD to be profitable contractorsamely the capacity to take part to relations
of trust and therefore to participate to the foioratof a climate of trust. However, in the
present chapter, | want to explore another equaportant essay in the field which presents
the contractarian arguments | have been makingaim best available form. | now turn to it
to show that | have not simply been attacking atremtarian straw man, and that the
fundamental criticisms | have addressed to genasittractarianism seem hard to evade
without more substantial modifications or expansioh contractarians goals and strategies

to attain them.

2.3  When the ‘Tough Crowd’ Rethinks Reciprocity

Becker focuses on the notion of reciprocity in orde show how it is generally
oversimplified and how, when properly understodad;auld allow impartialist and mutual
advantage theories of the social contract (hisgoayeroughly corresponds to contractualism
and contractarianism) to ‘[go] a long way towardswaring the challenge that disability
poses to theories of justic¥.While he does go a ‘long way’, he does not offevay out of
the contingency and derivativeness which affects dglneric contractarianism presented
above. However, he offers us an opportunity toimistish two kinds of challenges that
disabled people must face not to be outliers withicontractarian theory of justice: (1) not

being recognized a RMS (in social contract thetimg means being robustly represented,

" Becker (n 24) 12.
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that is, represented as equally important andledtgarties, in the contract-like procedures)
and (2) being excluded from the scope of justitegether, i.e. not being owed anything as a
matter of justicé® Surely, Becker successfully answers to the secbatlenge, which is not

surprising as contractarianism can plausibly ds.tfAihe status of the PMD remains too
derivative however, and constitutes less than a RbtEwhat a RMS would mean on a
contractarian account) and | want to make thisrcleaen though Becker resists this

conclusion’®

Becker focuses on ‘mutual advantage theoi(esich | take to be contractarian ones,
in spite of the possibility of an imperfect overlapich would not be significant for the end
of our analysis). His justification for integratirige disabled within our political community
is essentially the one | considered in the genedtractarian account. In order to be
reckoned with by the idealized self-interestedorsdi agent hesitating between a state of
unregulated exercise of power and warfare and adpidy principles of justice, one needs to
either pose a threat to the contractarian agehawee something to give her that would make
it rational for the agent to negotiate peacefulgcording to such a view, PMD able to
perform attacks or valuable reciprocal exchangesldvbe integrated. The rest of the PMD
would not be directly integrated but would be iedity integrated (in the sense that society
would take their interests in consideration) beea{ly able people could become disabled

themselves and (2) caregivers and carers are s&iomggh to represent potential allies and

“8 There is a third kind of challenge. Contractualisna contractarianism can provide principles tacitre a
moral theory as well as a theory of justice. AltgbuBecker does not deal with moral theories moregly,
we will consider later a more radical challengghe moral status of the PMD, which is not only i@lade
them from the reach of justice, but of moralityvasl.

“9Becker (n 24) 17, 37.

69



threats to others and will demand benefits fordisabled people they lov8 We have seen
that (1) does not apply in the case of the (permiy)ePMD since they are not a category in
which one can fall through disease or accident. éi@w Becker shows why, on a modified
conception of reciprocity, strictly self-interestedjents would try to ‘restore mutually
advantageous reciprocal relationships between thengdoer and the wronged” i.e.
between the burdensome disabled and the non-disablmely by ‘rehabilitating’'the
disabled. He makes use of (2) - the weight thapleewho love and care for the PMD - to

this end. It is this argument to which we turn now.

There are two theoretical strategies to satisfdgtmtegrate the PMD to our political
community. First, we can show that it is profitafde parties to the contractarian procedures

to integrate them, i.e. to give them some kindntégrated status. Second, we can argue that

0 A variant of (2) is that able contractors ‘whilertunate in their own abilities, might have longell but
seriously disabled children, friends, and neighboreople whom they love deeply and whose welfare i
inextricably connected, psychologically, to thewro’ Becker (n 24) 17. | should answer two potential
guestions that could be raised as | develop thenaegt in this chapter.

First, 1 will try to distinguish the ‘tough crowdrom the ‘caring crowd’on a different basis than Becker,
namely: the caring crowd’s commitment to more tlamct self-interest. One could flag, like in theepious
guote reproducing a Hobbesian idea, that caringotorclose ones is another form of self-intereste Tirst
answer is a disagreement on assumptions about hpsyahology. The second answer is that even thiugh
would - sometimes or for certain relations - be ¢hse, it could still be said that the caring croxatbes more
than strict self-interest. The third answer is ttet caring crowd would not accept these politieains; they
could not accept that the ethical and politicalgheito be given to their disabled love one wouldabmere
appendix to their own status, a factor for theirnothappiness, like a taste or a preference: PeteneBy
Philosophical and Ethical Problems in Mental Harafic(Palgrave Macmillan 2000). Fourthly, the caring
crowd would not, therefore, accept terms of negjotiathat wouldab initio prevent the PMD from having as
robust a political status as anyone else.

Second, as we will deal with the contentious notiba ‘tough crowd’and a ‘caring crowd’, one may wonder if
we could belong to both crowds. | do not exclude fossibility (in fact, it would reflect my posi that we
take part to different relations). Even if it wahe case, however, we will artificially separatetbfor the sake
of the discussion.

1 Becker (n 24) 31.
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we should conceive of what is profitable differgnth a way that allows the PMD to directly

take part to this profitable endeavor.

2.3.1 Addressing the Tough Crowd First

My disagreement with Becker starts from the begigrof his essay with his idea that we
cannot let go of mutual advantage theories (cotaramism) for Hobbesian-like reasons that
| wish to problematize. In a nutshell, he claimattholitical theory cannot ignore the ‘tough
crowd problem’because social stability cannot be achieved otlserveind my answer is not
only that we ought to be much more reluctant tadhmlorality and justice hostage to the
tough crowd’s whims, but also that it is not sot@ier that the tough crowd holds the rest of

society hostage to their negotiating terms.

Who is the tough crowd? Becker defines the touglwvd problem as ‘the problem of
persistent, life-and-death conflicts between peagie are politically engaged and willing to
deal with each other - rather than dight as a fasbrt - but who have irreconcilable views
about human good and the good IiféF think this definition is somewhat misleading,
because it leads one to think that the tough criswsimply ‘everybody’for his description
of the tough crown problem sounds very much likevRadescription of the ineliminable
reality of disagreement about comprehensive cormeptof the good life, making such a

disagreement a key focus of political philosophlyisTis not, however, what (as | understand

2 Becker (n 24) 13.
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his essay) he takes the tough crowd to be, anéftirer not what the tough crowd problem

is.

The tough crowd are not only human beings disaggeabout conceptions of the
good life. They are united in their belief thatisatl self-interest is the only trait that they
have in common that would be susceptible to hedmtlovercoming their disagreement in a
mutually profitable way. It is this shared belibt makes them prefer the social contract
over, for instance, killing everyone else, or ewisig them, which is unwise, on this account,
if only because murdering people may deprive onenfthe benefit of their company as
potential allies, co-workers or aesthetically piegobjects, and enslaving them may cause a
seditious violence to slowly seethe. They are thoag constitute a ‘wide range of political
actors’ and they demand that ‘lexical priorityje given to self-interest, or else they will
challenge the established social order. They aes& whom we regard as evil, powerful but
amoral, powerful but unreasonable, or powerful lbadly wrong in their conception of the
good life’; Becker associates them with Thrasymatkucrowd, asking Socrates in Plato’s
Republicwhy choose justice over ‘a way of life (...) basad the unfettered exercise of
power,?®and contemporarily, with ‘hard-boiled politicalatists, opportunistic free-riders,
enthusiastic anarchists, resourceful skeptics,ulltrelativists, ideologues of all stripes,

members of militant religions, relentless advocétespecial interests™

Perhaps individuals who believe that we ought @oecfor the disabled because

vulnerability and dependency have an important indimmension are part of this last group,

53 ibid.
54 ibid 14.
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the ‘relentless advocates’. Otherwise, they arédheegivers’to which Becker later refers. |
shall call them the ‘carers’, and my tendency wdutdto oppose the ‘tough crowd’, the one
populated by ferociously selfish people with tharing crowd’to make my point. Although

| am stipulating this particular semantics, | an loading the dice (though perhaps | am
showing my own allegiance and use terms that allm@sto connect this particular section
with broader themes in my research): | believeghemo way around this dichotomy. | am
opposing a group which strictly favors self-intéres the point of giving it lexical priority
over all else in society-building and constitutibaarangements, with a group who thinks
that other propensities are just as fundamentalitoan forms of life and that social stability
can be arrived at otherwise. Becker does not maikedichotomy: instead henly presents
the tough crowd. Or | should say, he skips overdéscription of any crowd that does not
believe in giving lexical priority to self-interegt.g., what | have called the ‘caring crowd’).
Either that or we take seriously the only oppositio the tough crowd that he does present:
what we could call the ‘pliant, like-minded¢rowd. However | believe thahis would be
loading the dice by sweeping the most importardraéitive to the tough crowd under the
carpet. This is so because no one is challengingsR&nding of ineliminable disagreement
of people about comprehensive conceptions of thoal dibe in this discussion and no one
doubts that ‘In pliant, like-minded company we hawe luxury to consider political
arrangements that are fully satisfying - even, apsh to pursue some form of ethical
perfectionism>° Everybody also agrees that, in spite of deep, emgludisagreements, we
can hope for some common ground - otherwise, we lzawv enduring, but also hopeless

problem. What should be problematized is that thegh crowd assumes that the caring

%5 ibid 14.
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crowd will agree that there is no hope for soctab8ity outside of accepting that the only
language of negotiation (within a social contrdetdry account of social justice) must be

most fundamentally based on self-interest alone.

The tough crowd believes that nothing but an wtdeding of power and self-
interest can lead to social stability; as they dgpgheir instrumental reason and become

engaged into a contractual procedure, the toughiccliecomes (generic) contractarians.

The ambiguity in his essay about whether the tatrglwvd is characterized by (1) a
shared commitment to giving a fundamental, exckispiority to self-interest (the
contractarian crowd, or the tough crowd as | defiitor (2) by being rational people facing
ineliminable disagreement about comprehensive qiimes of the good life (Rawls’
everybody‘crowd’) allows Becker to (a) say not only that pichl philosophy’s primary
problem is dealing with Rawlsheliminable disagreement but also that its primeugience
is Thrasymachustrowd: the tough crowd or generic contractari¥rs.also allows him to
include the caring crowd in the tough croWih a way that silences the fact that the caring
crowd does not agree with the Hobbesian (I willnpp@ut why after) assumptions of the
tough crowd about the inevitability of ‘permanentrfare’ or the impossibility of a
sustainable commitment to justice that would notamawith, or entrench people’s self-

interest at the most basic social level.

%6 ibid 13.
5 ibid 15.
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So while it can be said that | am somewhat hidlipar Becker’'s terms, | am only
giving back to Rawls what belongs to Rawls by pambout what looks like a contractarian
attempt to highjack a Rawlsian-like category ofaial people living under the conditions of
justice. Second, | am not purposefully misintenpiggBecker’s terms; | only insist that he
does not disguise the tough/contractarian crowd iewverybody’ so that there is still
conceptual space to challenge the contractariaargeset of assumptions about people (and
what they have in common) and disagreement (andtbasvercome it). Of course, he can
embrace a contractarian point of view on the qaastiwhich | precisely appreciate for the
opportunity it offers us to see the limits of anapaologetically contractarian attempt at
including the PMD within our political community hird, | also think that this redefinition is
important because - regardless of whether Beckeldvwooncede my point - we must deal
with the tough crowd’sreal problem. | leave the problem posed by Rawtsbwd
(everybody, disagreeing about the good) to the tehapanalyzing contractualist solutions
and | now deal with the problems posed by Trasymsiclerowd (a subset of those
disagreeing about the good and insisting that amlyraditional contractarian solution
prioritizing self-interest will lead us to sociabbility, and furthermore, powerful enough to
hold the rest of us hostage to their view regasdtdswvhether they are morally right). | will
deal with a moralized version of putting self-istr first in a different chapter - as Becker
argument does not try to moralize contractariarbsmrather to present it as a self-interested
story about the proper understanding of power acigbrocity susceptible to retain the tough
crowd’s attentior?® Fourth, let me point to a passage where Beckensée recognizes the

conceptual distinction between the ‘tough crowdj, the one hand, the ‘resfthe ones

%8 ibid 17-8.
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whose negotiating terms are silenced, | have swogdjgson the other, and thirdly, the

‘bargaining groupWwhich a social contract theory uses to elaboratgstem of social justice:

in any philosophically plausible mutual advantageory, thebargaining group
must include at least everyone that tbegh crowdmust include for strategic
reasons—everyone, for example, whose exclusion fr@process is likely to
undermine the effectiveness or stability of the weortions, contracts, and
institutions that are advantageous totthegh crowd®
My goal is not to point out all the places in Betkeext which raise ambiguity about
whether the tough crowd is ‘Trasymachesowd’ or ‘Rawls’ crowd’ (and which lets the
reader solve this ambiguity by equating both inag that begs the question since it assumes
that the contractarian starting set of assumptitwgds true for all pre-contractual
negotiators). | only want to point out the conteai@n assumptions at work: the tough crowd
is already seen as the only group from which jessbtould be constructed. They are
bestowed a close connection to the category ob#ingaining group, because of their power
and recalcitrant and self-interested minds: they aready part of this bargaining group,

which is completed incrementally, by adding othetividuals to it, notably from the caring

crowd whose exclusion could turn out to be unpabfit.

| therefore rephrase the tough crowd ‘probleas’| did at the start of this section:
they hold us hostage to their negotiating termsctviare fundamentally grounded on self-
interest, the constitutional and legal social cquseces of which must reflect and maintain
the priority of self-interest. They will not acceguty less under penalty of threatening social

stability (to a point that must be such that itdrees unprofitable to question or challenge

%9 ibid 16.
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their negotiating terms, or not accept them entiatlthe risk of having to deal with a certain
degree of social instability - but one, | would adlcomparably lesser than a state of

perpetual warfare).

Ultimately, therefore, Becker’s stance has a Hslayeflavor because of its focus on
social stability. He fears that not dealing witle tiough crowd (defined as the group unified
by giving lexical priority to rational self-intergswill preclude social stability: if they are not
satisfied, he says, they ‘will repeatedly scuttltheo political arrangements at the

constitutional level®

He also says that failing to construct commitmeaftgustice on the
basis of this rational self-interest alone, ‘we ééttle chance, short of perpetual warfare, of
protecting the disabled” This Hobbesian fear of a perpetual warfare relechleak view of
human nature, or at least of the tough crowd, whimsman naturebecomes the only one
political philosophy should be interested %A,for questionable pragmatic reasons,

(questionable, if we define this group by ratiosalf-interest alone and as being able to

disrupt social stability should they be ignorediteesy rationally should if that were the case).

Here are a few criticisms that can be addresseaint@pproach granting such an

importance to the tough crowd.

0ibid 14.
%1 ibid.
52 ibid 15.
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(1) We probably do not want to use a starting ptana theory of justice that is
overtly and unapologetically amoral if we could atberwis&® (2) If the tough crowd holds
the rest of us hostage to abiding by its negotggterms (which also reflect its own views
about what essentially matters in human life anchdnu interactions and not just, in spite of
what its defenders claim, the negotiating termsvdey from them), it is exercising some
sort of tyranny over the rest of society. A coratiof liberal justice requires that no
particular group be able to impose its will upoh ahers. If the tough crowd forces the
caring crowd (or any other crowd) to adopt its @ity self-interested negotiating terms and
societal structures, it is not clear whether tleulteng arrangements qualify as justice. (3) It
is not so sure that no other scenario of escapamgepual warfare are factually plausibfe.
For instance, the caring crowd may consider thktirserest is important while not being
the only common denominator in terms of profound stable basis for negotiation between
people with deep disagreements about the good:hd)caring crowd could after all use the
tough crowd'’s threat of challenging the establisbedstitutional order if their fundamental
views about what is owed to themselves and to vable human beings is silenced. Are we
to understand that only the tough crowd is powerdah threaten to destabilize the social
order and ‘repeatedly scuttle the established datishal order’out of love for themselves
but that the caring crowd would not do the sameotber motivations? (For instance, love
for their disabled children or partiality towardhet vulnerable and dependent groups.) We
should not expect the caring crowd to be more &8 Ipliant’ than the tough crowd lest we
confuse meekness with kindness, submissiveness tolghance, other-regarding concern

with self-effacingness, love, caring and empaththwieakness and inability to put up a

%3 ibid 17-8, 23.
54 ibid 14.
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fight.®®> Countless civil right movements, resistance mowemeand groups protesting the
harm unfairly suffered by their fellow human beiraged close relatives in the public sphere
in a way that undermines the legitimacy of actimyeynments, indicate that self-interest
may be accompanied with other kinds of motivatigas | am considering cases where
people are acting out of love or solidarity for @t$) not only without this leading us to a
state of permanent warfare, but also in a way thay actually further stabilize the social

order®®

2.3.2 Derivativeness of the PMD’s Status Secunenugh their Carers

As a result of his contractarian, instrumentaliziagproach, when Becker argues that social

institutions will be adapted to cater to the neeti®oth the disabled and their defenders

% This is not an admission that the tough crowdghtrthat the only way out of a ‘unprofitabldisagreement
is to focus on rational self-interest alone, btihea a claim that focussing on rational self-ing¢@one may not
be profitable enough for the caring crowd. It doe$ mean either that the caring crowd is unrespengi
reason, at least no more or less than the toughdcie both of them value some things deeply, aoith lof
them are rational and reasonable enough to se¢hizvaimust distinguish between what they valuersbthe
strategies (and underlying, shared, values) th&emaconversation and a stable social order pesdibis not
prima facieimplausible that making some room for other-regaydoncern and empathy in our description of
justice cannot lead to stable social arrangemewsn without moralizing too soon a theory of justibat
would rather track shared traits about human beifgsse shared traits could include empathy, deprere]
and a tendency to cooperate and socialize, amdmgsotConsider Michael Slote’s application of hiedry on
caring and empathy to justice as such an argunidwt:Ethics of Care and Empat(Routledge 2007) and
Moral SentimentalisnfOUP 2010). We will also turn to Silverand Francistheory of ‘justice through trust’
which tracks the natural cooperative tendencidsunfian beings, who wothkoth solitarily and collectively.

%t is possible that my claim sounds naive, perhapsn more so within a thesis about theories wholly
immersed in the liberal paradigm of autonomy. |retndefend it here. However, people have histdsical
rallied to claim the rights of others, especiallyinerable others like children and mentally disdipeople. |
would point out that if empathy, solidarity and etliregarding concern wouldot have countless and all-
pervading social functions, within the institutiof the family, through the practices of socialipati and as
motivating factors to pursue meaningful projectsisihardly a well-oiled Hobbesian punishment syste
necessary though it is - that would keep sociedplst and peaceful. | am only bringing up these maet
issues to ward off too quick a dismissal of thaitieat human beings may universally agree on ninane lbeing
selfish and rational, even when it comes to seeltiegterms of a society-building procedure. Théntsathat
they are cooperative, social beings and that theydapendent upon one another may be as compedlin,
their normative consequences, not so easy to disrBse Alasdair Macintyr&ependent Rational Animals:
Why Human Beings Need the Virt{Bsickworth 2009).
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(their carers; unless the disabled are themselbls emough to be threatening enough), it
will not be for the sake of the disabled but ‘fbetsake of efficiency and for the sake of

stability."®’

The PMD are not able to directly threaten soctability and as a result have no
direct moral status. Granted, the people who |dnvnt or have other partial relations with
them may have such solid bonds with them thatititisectness or derivativeness seems less
threatening to the PMD’s well-being under this caatarian view. However, | am not
focussing on these derivative statuses in thissh#sough we may easily think of grounds
for such statuses as a last philosophical resorildlwe be unable to provide the PMD with

a RMS.

As for my criticism of generic contractarianismy nariticism of the particular
derivativeness or contingency of the PMD’s moraltist on Becker's account is not a
criticism of the instrumental aspect of this sta@iss everybody is instrumentalized on a
contractarian account. The instrumental status aof-aisabled citizens is nonetheless the
RMS provided by a traditional Hobbesian or contaen frame even though it would not be
recognized as a RMS at all within a contractualisKantian frame, for instance. There is
still such a plausible notion as a RMS within Hadiba contractarianism, and it is this one
that Becker uses. (In fact, while using an instrotak strategic, self-serving rationality
instead of notions such as dignity, contractarteaoties of the RMS of subjects of justice

reach a similar end point in terms of robustness$ equality of status, which shows that

7 Becker (n 24) 17.
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though the concept of what counts as a robust sstatay change radically from one
philosophical standpoint to the other, there isugmsing intuitive sense that philosophers
from different ilks are trying to capture a commuotion (though by giving it very different

foundations.) Becker echoes Hobbes by explainirggthius:

the only sort of strategic situation in which evemgmber of this crowd would
make an agreement with the others is one in whhother individual can
dominate anyone else or can dominate a few intmifgy a coalition against
the rest. The result is one of the major featureshe bargaining situation
imagined by social contract theorists: namely, onghich all parties to the
bargaining are roughly equal, free, and indepenifent

However, the status of the PMD is not only contimigepon their being instrumental to

others, but also upon being instrumental (or, rattee object of partial preferences) to

people who care for them who are themselves ingntah to others. They are, as it were,

doubly derivatively valuable.

Does it matter if one is removed from a directugance, twice or thrice, i.e. if one is
instrumentalized twice rather than once if onenstrumentalized anyway? My answer is
simply that if contractarian theory grounds RMSpmwer, there is a substantial difference
between holding that someone is directly powerfd holding that someone happens to be
through her contingent role within social matricgsher contingent relations with powerful
agents. Since its foundations are more fragilentbeal status of the PMD cannot be said to

be quite a RMS, and the fact that most of us wowldtrust having merely such an indirect

%8 ibid 15.
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RMS within a ideal contractarian society and wonrdch prefer being granted an ordinary

RMS is an indication that the PMD’s moral statusiigated kind of RMS.

Becker would resist my characterization of thetmtarian status as too derivatfe.
He, too, seeks to find grounds forabuststatus for the PMD (or at least as robust a stdus

contractarians can grant). He claims that:

the basic structure that idealized bargainers desa only will be designed
from the beginning with the disabled in mind butllvide designed for the
disabled and for their caregivers as well as ferlithrgainers themselves. These
considerations will not be derivative matters bentcal oneg?
The word ‘matters’is ambiguous. In one sense, the interests of tkabtid will be
considered in the very design of social institusiore. the idealized bargainers will have the
disabled’s needs in mind from the beginning. B thsabled’s status remains derivative
because of the reason the idealized bargainerstbas@nsider them in the first place. This
consideration is derivative or contingent on thestderation we have toward the agents who
love and care for the PMD, and for ourselves shewgdneed these caring institutiohigi
possible argument is that the carers can requéreadingh crowd to grant a more robust (less
derivative) status to their cared-for: they willcapt nothing less for those they love.
However, this honorific membership to our contraeta political community is still

contingent upon the carer’s attitudes toward thédRPd the PMD’s status is still derivative

upon theirs. To truly make it non-derivative, tloeigh crowd should accept to borrow the

%ibid 37, fn 30.
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point of view of the agents caring for the disablétbwever, on a contractarian view
(whether the generic one or Becker’s) the bond timties the carers with the PMD is not
required by justice: if justice is a matter of oaially maximizing self-interest and therefore
of recognizing a robust status to people susceptiblhelp or hinder this end in order to
contract with them because contractual rationalinigs is a more mutually advantageous
relation (than, say, war), the tough crowd hasatlireasons to deal with the carers, but not
with the PMD. The PMD only come in the picture ae @f the things and tastes that able
contractors want to secure for themselves. If tugh crowdwould borrow the carer’s point
of view on the PMD, they would themselves becomacemed for the disabled in an
attitudinal way that could not be reduced to, goatelent on, the concern the tough crown
has for the carers. Only then could the tough croedlisposed to grant the PMD a non-
derivative robust status, and whether this would beatter of justice or not, it would neither

be tough (in the sense of strictly self-interesteal) contractarian.

One can be uncomfortable or alarmed with the ogeticy affecting the status of the
PMD within a contractarian frame assuming a siristlf-interested picture of people when
they reflect upon what they owe to one another asatier of justice, and perhaps also of
morality. Entrusting the treatment of the PMD te tiough crowd is like putting sheep and
wolves in the same pen, and crossing our fingaasttie feeding system for wolves - who

will not bother killing sheep if they are propefbd - works out well.

Becker argues that ‘for strategic reasons alotatractarian theories can justify a

robust status for the PMD, but his best argumenbido be found in an indirect view for the
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reasons mentioned above. Rather, it is in offeangunderstanding of the PMD as directly
worthwhile fellow contractors. He does so by shawihat many of them can actually

reciprocate once the notion of reciprocity is ustieod in a richer and more complex way.

2.3.3 Rethinking Reciprocity

Becker explains that reciprocity is oversimplifiedfour ways: (1) it is understood to require
‘direct, one-to-one exchanges’, (2) and ‘in-kinturas’; (3) it has to be voluntarily chosen,
i.e. the subject of a voluntary transaction and‘{d¢ things exchanged must be of equal
value in some agent-independent seSBecker suggests a proper account of reciprocity,
which is constituted by proper accounts of ‘fittmegs’ and ‘proportionality’ for the good
and bad received. A fittingness standad#&fines ‘the range of things that counts as goods
for the recipients, and in the case of reciprocpfor bad things, the standard is to return
corrective good for bad receivedstandards of proportionality state that: ‘for theod we
receive, we respond with an equal marginal saeritmd for the bad, our corrective

responses be directed to restoring and sustaimodyptive reciprocal relationship§’

| have little to contribute to his view of recipity which | find plausiblé* and

certainly helpful in understanding what constitupgeper returns in good and bad within

Zibid 21-3.

3 ibid 23.

" Though I note that it ultimately relies on somep@inal assumptions that could be challenged archard to
prove. For this reason, | suspect that | am faveréd it because | already think that we shouldablem our
understanding of reciprocity, whether it servestthegh crowd’s interests or not (among other thingsause
reciprocity may serve at a later stage of our d¢dhiaking, in measuring what members should cbnote to
the benefit of whom, and when, and what sort opoeses - accolade, higher salary, frown, jail tirere
merited when they succeed or fail to do so, ratthen to be an exclusive criterion for membershipdciety).
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‘transactional relationsthat should be understood - for the sake of thesesactions based
on the well-being of the parties taking part tonthein such contractarian terms. (Though |
believe that such relations are far from sufficientthough not irrelevant to, discussions
about fundamental issues of justice such as meimipens the political community, RMS, or
representation of interests at the early stageoofety building.) My criticisms of this
inclusivist strategy will rather be remarks notgithe two apparently unredeemable flaws of
generic contractarianism surfacing here: the dubiempirical wager that the PMD are
contingently or indirectly profitable or threategi®nough to have their interests socially
accounted for and the oddity of framing our obligas regarding justice and morality in

terms of power when it comes to our dealing wit BMD.

On Becker’s account of fittingness, the ‘issuestic to justice for the disabledire
framed under the rubric of ‘bad receivddather than goods received) in need of corrective
steps (the fitting corrective response to mainf@oductive reciprocal relationships). This
initial way of looking at the disabled as a burdeproblematic as we will see in the chapter
on active citizenship. These corrective measur@s at ‘restor[ing] and sustain[ing]
productive reciprocal relationshipghat are ‘mutually advantageous.However, one can
wonder what sort of reciprocal relationship exaatbuld be made possible (rather than
‘restored’) through social accommodation. Not a4 can become productive members of
society through ‘rehabilitation programs’. Not &#MD can fit a contractarian effort to
normalize them - and it is far from obvious thatgd who partially or completely can, will

offset the costs of the required accommodation leesady mentioned. (As | mention in

S Becker (n 24) 25-6.
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different places in this thesis, we cannot eithemegalize the status offered to a category of
PMD to all PMD or to non-disabled contractees wlomsider the possibility that they
become profoundly disabled for a period of theied to (permanently) PMD; it would beg
the question. Coherent contractarianism would regto grant a robust status only to the

former.)

Becker's account of proportionality trades on flaeniliar idea that ‘we cannot
reasonably assume that the notion of [a balane@&dahd proportional transaction] involves
equal, dollar-for-dollar values for the parties’.e Halso emphasizes that reciprocal
proportionality must be understood ‘into its largentext - specifically, into its role in the
project of creating and sustaining mutually advgetais social relationships generalye
will come back to both ideas which are most sudaigautilized by Silvers and Francis; let
me only state why they are not so successful withimore individualist (by contrast to
Silvers’ and Francis’s) contractarian account. Of coursegdantageous exchange does not
need to be dollar-for-dollar. The value can be asctibje to each of the trader and one of the
traders may get a less good value (even oncadjissted to subjective valuing) but can still
be a good deal if he’s freely choosing it. The peolh however, is that the disabled may not
be able to trade, even admitting this inequalitycofrency (in kind and amount). Becker’s
answer, similar to Silversand Francis’s, is that the very fact of sustairtiagling relations
with them constitute a social advantage. This igm@pirical claim which can be questioned.
Becker is not referring to Francisind Silvers’claim that relations of trust between the
disabled and able people are themselves valuabé.view has issues of its own with which

| will deal in the next chapter. Instead of relasoof trust or any other sort of nurturing
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relations, Becker is focussing on the type of refet sought by the tough crowd: ‘mutually
advantageous social relationshipBecker’s two suggestions are that (1) we shoutzpad
the proportionality requirement so as to not conghjeexclude ‘the young, old, poor,
powerless, unlucky, and disable and completely extinguish the hope of a mutually
advantageous project and (2) that excluding themldvproduce ‘resentments (...) social
instability and economic efficiency® However, it is unlikely that many PMD have the
capacities to contribute proportionally (even orclBe’s adjusted notion of proportionality)
in a way that would prompt the tough crowd to bargeth them, and it is also dubious that
the tough crowd would fear the PMD’s resentmenpi®sing they are able to resent). Of
course, the carers, on the other hand, are ablesent, contribute and threaten social
stability, but the idea considered here is whetherPMD themselves can be seen as parties
to the contract (as Silvers and Francis will suggesthey cannot and benefit from their
carers’ partiality toward them or from some other socialaagements designed for able

contractors, it raises the issue of derivativer@sscontingency previously explored.

Becker’'s version of contractarianism, which is enasophisticated but which
essentially retains the key damning features ofegercontractarianism, cannot provide a
satisfactory basis for the integration of the PMile key reason is that, though Becker
expands our notion of reciprocity in a way thatl@ea contractarians not to miss out on
profitable deals with the PMD, it is simply too eimgally dubious that the PMD constitute

an untapped resource on a non-moral account of teepective power, and somewhat

" ibid 26.
" ibid.
8 ibid 27.
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outlandish as an account of justice that purpartsat be amoral if we consult our ordinary
intuitions about why we ought to grant them a rakatatus within our political community
(without denying that ordinary intuitions should ber starting point, not the arrival line).
We would need, if this is possible, a contractadaocount which does not challengay too
restrictive a view of reciprocity, but also the #{s) of profits that the PMD can procure us

so that they can more plausibly and less contilgéetsaid to have something to trdde.

Becker recognizes that contractarianism is stuitk @& ‘residue of injustice’, which

to impose unfair arrangements on individuals (egflgcthe powerless) for
reasons unrelated to those individuagdatticular interests, needs, or claims [or
capabilities]. A theory does this when it locatee trucial determinants of
individual entitlements and just distributive amaments “outside”some
individuals—for example, by defining a bargainingpgedure that effectively
excludes some people, or an aggregation of expectedequences that
discounts their interests, or a conception of dgnek or flourishing that is
inappropriate for therf’

His answer is that we cannot expect more from draotarian theory: and he is skeptical
that doctrines of inherent human dignity (notabbynitonsequentialist right-based theories),
though they would avoid the contingency objecti@an successfully and defensibly

‘construct interpersonal rankings of inherent imdinal rights that will yield a unique

solution to every priority problem between the tisd and others?

" Silvers and Francis offer such an account thawilleexplore in the next chapter. | can alreadytestthat
while it is more promising, it seems to ask too mfrom a contractarian frame and to overstep itmbaries.
8 Becker (n 24) 37.

& ipid 37.

8 ibid 37-9.
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| should emphasize that his criticism of non-capstialist right-based theories is
not a wholesale rejection of any non-contractari@dreoretical elements contributing to)
theories of justice. Although it is not my goal ihis thesis to develop a fully-fledge
alternative, | consider promising the idea thatdidry relations have a normative content
that cannot be reduced to mutual advantage (thougbuld suspect it would take into
account the nature of the relations at stake, al & the circumstances and the
consequences of the choices presenting themselvgsant to Becker that dealing with
conflicts between disabled and non-disabled pespikims represent more of a challenge
within a theory of justice that is not unified (imstance around the goal of mutual advantage
between strictly self-interested contractors) ahdt tsuch an approach would admit of
competing fundamental moral pulls. I can only mamtJ. Baird Callicott’'s simple but
compelling answer that doing the right thing foe thght reason is important, as well as
Mary A. Warren’s answer (to criticisms of her claihat there is a plurality of grounds for
moral status) that simplicity is not the only plibphical virtue to a theory, and to highlight,
like Silvers and Francis, that the harm causeh®RMD by being normalized, that is, by
receiving benefits on the basis of a theoreticaie developed to cater the needs, claims,
interests and capabilities of non-disabled peapfari from insignificant® This harm is even
greater when we deal with the PMD whose needs apdatties differ even more widely

from the norm than other disabled people. | agrék Becker that ‘[i]t is hard to see how

8 J. Baird Callicott, Intrinsic Value in Nature: aekhethical Analysis, (1995) 3 The Electronic Jolmfa
Analytic Philosophy #ttp://ejap.louisiana.edu/EJAP/1995.spring/callid®95.spring.htnd accessed 26 April
2013; Warren (n 17); Anita Silvers and Leslie Parféis, ‘Thinking about the good: Reconfiguring e
metaphysics (or not) for people with cognitive iiies’ in Cognitive Disability and Its Challenge to Moral
Philosophy(Eva F. Kittay and Licia Carlson (eds), Wiley-Blaail 2010) (see their criticisms of Nussbaum in
particular).
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one could ask more of a mutual advantage theojystite on [the issue of the disabléd]’
but | hope, for the PMD’s sake, that Becker's pegsin regarding alternative theories is
unjustified, as | do not share his optimism regagdihe welfare of the PMD within an

idealized contractarian society.

In the next chapter, | will turn to Silverahd Francistheory of justice through trust,
which | think is the most promising social contracicount of contractarian groufitifor

including the PMD into our political community.

Before | do so, let me conclude by emphasizingt tb@ntractarian accounts
awkwardly steer a course between Charybdis andeéSeyien they deliberate on the PMD’s
status: they either implicitly introduce a non-aawctual qualificatory criterion to be granted
(or specially considered for) RMS (and this criveriis incompatible with contractarian
fundamental premises) or they must exclude the PMing with other UC. | ultimately
think that contractarians cannot give up on théutes of contractarianism that taint it with

an unsatisfactory derivativeness (without givingompcontractactarian key commitments).

2.4 Two objections: Biting the Contractarian Bullé or Admitting an

Unspoken Qualificatory Criterion

8 Becker (n 24) 37.
8 Or social contract account with key contractatammitments as they do not explicitly claim to aghto
contractarianism more than to contractualism.
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Contractarians do not have an independent criteftshmembership to the contracting
community: Abby only gets to join if it is profitédto have her on board. There is no further
eligibility criterion, like questions about who aus as humans or persons for instance;

wolves could be in if it is profitable to bring thein.

A first contractarian position may be that there sery few ‘pre-social’cases in
which one can plausibly argue that the PMD candganded as profitable members of the
emerging contracting community. In other words, tinegh crowd, as we have seen, would
have no interest to deal with them at all. In theked’ position of a pre-social ord8where
the contract is being formed, why would anybodylide them? They have nothing to

bargain with®’

% This first remark could be problematized. Non-Hlsd people could not develop their abilities eittideft

to themselves as newborns. The contractors in teesqrial state must have developed their contrgcti
capacities thanks tsomeform of community support. Therefore, the stateature scenario is not neutral in
terms of the support it assumes has been dispeitsgssumes that the central case of ‘negotiateceived
support to develop his abilities (e.g. a capaaitycommunicate) but that the PMD were deprived framy
needed additional support. The fact that such atesvf naturethought experiment would assume that only
people able to achieve a high degree of autononmuldhcount as negotiators would not necessarily be
arbitrary, insofar as only these people may becpmuditable contractorsand such a requirement is central to
contractarianism. However, this view should intégidisabled people able to become profitable cotura but
requiring more support than the statistical averdtgeould still nonetheless exclude most PMD whoubd
remain UC in spite of any (pre-social or sociapsort.

87 By contrast, but not dissimilarly, on the conttedist side, it may seem that the contract is Sumrs if one
thinks that there is an independent criterion thakes one eligible for being a contracting parftyvé can use
the independent criterion as the direct route térgeyou properly treated, why bother with the tant? If, the
objection goes, the contractualist identifies thdOPas ‘persons'who are eligible to be in the contract for
purpose of contractualism, why not just treat thet that they are persons as decisive in itseliat they
should be treated and not as condition for corffrddte answer to that objection is that that theraa such
independent contractualist criterion, at least iekpt acknowledged: persons are contractors, whiaply
possessing specific contracting capacities amogrtn‘moral powers’. The moral capacities that RS-
granting on a contractualist account are to be ayepl during thecontractual process of building social
institutions and their moral salience cannot bacletd from their contractual dimension. Indeedyaswill see

in the chapters on contractualism, if we simplyestchat PMD are worthy of a robust moral consitiena
without offering them adequate contractual reprisgem, they will suffer from institutional exclusi because
some of the social settings will be ill-fitted fohem. The contractual process is not only aboutirssg
membership to the political community; the contractalso a modal device telling us how to treatiaoc
members and the sort of constitutional arrangemamispolicies they can expect.
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The progressive inclusivist contractarian wouldvaeer that contractarians can be
long-term planners and, even from a pre-socialesparspective, they may see that the
integration of disabled people through instituti@iswing them to be productive would be

profitable on the whole.

The objector would insist that contractarians cdrsoften their premises in order to
let the weaker participants have more of a rolerandt consider the cases where, barring an
implausible optimism, a group of self-interesteddgaaners would think that it would have
been far better if a non-contributing PMD had berduded from the outset even though he
is now regrettably ‘one of us’. Now that the PMCe drere, it is more difficult to remove
them because of costs (such as people’s negaatiars) but the question of whether it
would be better if this group of people were nobusd is on principle opened to the
contractarians (and can translate in governmenmssped and even economically sanctioned
or otherwise socially encouraged eugenic policieshsas the ones in place with regard to

pre-natal detection of cognitive deficiencies).

The first answer that can be provided to this hyireclusivist contractarianism (or
perhaps an unwittingly moralized version of it)timt even self-interested people will be
more strongly averse to such solutions. They mayrelefor their own sake, a social climate
that is not so ruthlessly calculating, if only besa it may penalize them. We will come back
to such an argument in the next chapter. The seansder, however, goes back to the fact
that the tough crowd may not be statically assediatith a particular group of individuals.

We can all suddenly be projected in the caring drevor likely to be so - if we have a
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disabled child, no matter how socially unprofitabidat child is. The contractual pre-social
story is odd here, since we cannot eliminate thet & vulnerability from the human
condition. Lamenting the fact that we are now réghdy stuck with them supposes that we

could have it any other way.

However, both answers seem to suppose that weoas® good at detecting the truly
unprofitable, from birth to death, which is increggy dubious, as well as social motivations
which the historical (including genocidal) treatrhesf the mentally disabled also make
guestionable. In other words, contractarians mase fthe tough crowd. The tough crowd
may indeed put a break on their purge because eofplychological cost to others, the
demoralization of our productive population, tharfé brings that they or their children may
be next, but since contractarianism provides aalimied account of who ought to count as a
member of society, such contingent consideratioosldvnot justify granting the PMD as
robust a moral status as a contractarian accoumpavide®® This is part of the nature of

this idealized account.

Let me summarize the problem of introducing a nontractarian criterion for
granting RMS in the following way. Hobbesian contesians imagine a state of nature
where we are faced with the question of whetharstablish a civil society, and they argue

that the marginal advantage for ‘us’ do so is enough so long as the problem of ficiag

8| put aside the idea that contractarian criter@yract as to create various sorts of moral statoses/en
exclude or downgrade social members who fall beyamertain productivity level since, although omaild
criticize contractarianism precisely for not clasitihis conceptual window and even naturally operiargt, it
is not something remotely politically plausible time current state of the liberal philosophical itiad | am
dealing with.
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(people who enjoy the benefit of security withoahtributing) is dealt with by coercidfi.In

this story, there was an amorphous ‘asd the fundamental question is: what are the pre-
qualifications for being part of it? Are there sugfe-qualifications (justifying granting a
being a RMS before considering the usual contrectareasons)? There are two scenarios.
According to the first one, there is no pre-quedfion, there is nothing that counts as being
eligible in advance of the contract being made. fEhevant ‘us’is defined as everyone from
whom the others could obtain marginal advantagehEeerson is considered eligible only
inasmuch as it would be advantageous for eacheobtifiers to bring that one in. If this is the
case - and it is - we do have a problem in theesgthnhature about deciding that people are
not ‘us’ because they do not have a marginal contributioma&e. The other hypothesis is
that there are pre-qualificatory requirements, Whiould moralize a contractarian theory. It
would bring it closer to a contractualist theory tgt grounding it on self-interest alone.
There would be features that ‘wehare that makes us eligible independently from the

advantage that we would bring.

Contractarians may talk as though they believefitsetheory but in practice, they may be
embracing the second theory because they alwayselntbd birth of society on the
hypothesis that it will include some weaker papigits® It is not just a society of the

strongest. If they are indeed opening some breacthd contractarian commitment to

8 Anthony de Jasaysocial Contract, Free Ride: A Study of the Publan@s Problen{OUP 1989).

% One could also note that, without further moratsteaints, what would prevent contractarians frazalithg
with threats in a very different way than by intigwn? Unlike on the contractualist account of regaents
that include sophisticated cognitive and moral pewéhe brute powers that contractarians referréoret
closely conceptually linked to respect. The provadbising to keep one’s enemy close may not alvmjd,
and neither may Hobbesmpirical conviction that a civil contract with gnos threatening us is the best way to
protect ourselves. The fact that some potentiaatening individuals must be contracted with ratten
disposed of does not mean that the same holdgl footantially threatening individuals: some ardtbeeleft to
the lions, or even thrown to them.
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seeking out the most profitable deal for themselt#esn what is the breadth and extent of
such breach, how is it competing with their tramhil contractarian commitments and how
do they justify that it does not completely supdesthese commitments? More importantly,
what are these unspoken pre-qualificatory requirgagfeWhy are the babies included? Only

because they grow up to be warriors or mercharsftser

The contractarian ideal response is that yesebatan eventually benefit us or be a
threat to us, and therefore they are part of ‘Bsit the same cannot be said, as Gauthier
suggests, distinguishing the case of those who bawell contribute to the pool of common
resources, from the handicapped. For the PMD {aoblably this also makes us realize that,
in reality, the same goes for babies and for competadults - there must be an additional
unspoken background of social bonds. We alreadg laswvunder-theorized but nonetheless
strong idea of what the ‘uséfers to and this moral pull is at work in botmtractarian and
contractualist accounts even though they do nobh@eledge it and instead explain social
membership exclusively in contractual terms. Theaseal pre-qualificatory requirements are
not to be integrated in contractarian accounts Umxahey would not be coherent with

them?!

We know that contractarians want self-interedbeéahe only negotiating modality in
the pre-contractual negotiations, but do they waaif-interest to be the only condition for

entry into the negotiations? If so, it is not cléam this could be thought of as the basis for

L This is evident on prudential contractarian ac¢suout | still have to show that it is also maikely than not
the case for Silversind Francisseemingly moralized contractarian account andtercontractualist accounts
we will explore next.
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founding a society because why would they includgoae else except the other fittest,
aptest people? The weaker people pose a threabnbutf they can get together, not if we

fight them one at a time. The strongest cannotgrethem from getting together and the
weak would form their own social contract but, withheir own social contract, the same
problem would arise. Why would the middle-rankinges include the weakest ones?
Following this line of thought, we can marginalaemall group who is no threat to anyone
and this group - of which the PMD would surely bgjo can safely be left to die. Short of

adding some moral constraints, it is hard to see ¢untractarianism can provide an account

of liberal society as we usually envision it.

If David Gauthier and Eva Kittay are right to tkinhat it is a kind of wistful
contractarian metaphor to speak of the productvitgertain PMD (Gauthier would take this
to justify the exclusion of the PMD from the scogiejustice and Kittay, the rejection of
contractarianism), then inclusivist contractariike Becker are being too optimistic about
the success of rehabilitatifrand about the likelihood that the tough crowd ¥ifltl it most
beneficial to negotiate with the caring crowd. Tladgo read either too much or too little in
the weight of the relations that even self-intezdstontractors will have toward the PMD as
their family members or prospective family memb@s their self-interest may include, on a
Hobbesian account, the interests of their closes,owbose well-being are linked to theirs).
They read too much if they assume that this aloinlé preclude contractarians from
considering whether a purge may not be, on the eylmbre effective which, by definition,

they are open-minded about. They read too littlnéfy do not acknowledge and explicitly

92 Becker (n 24) 26.
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endorse what seem like their unspoken moral préfgasions explaining why the PMD
cannot simply be left out or gradually marginalizeceven eliminated in a way in which the

social benefits would outweigh the psychologicaltso
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3 THE CAPACITY TO TRUST AS ACONTRACTUAL GROUND FOR RMS

3.1 A Trust-Based Conceptualization of the Social @htract

Anita Silvers and Leslie Francis offer a contrataeount that challenges the idea that only
people with roughly equal capacities can take fmthe social contract (the ‘homogeneity
requirement’). Groups of individuals who do not pess the required degree of physical or
intellectual capacities stand outside of the bouedawithin which parties can contract. The
interests of those outliers are bound to be negiear at least hostage to what participants

of the social contract make of them.

Silvers and Francis explain that a group thabi§ally dominant will influence the
determination of the properties required to takd pmthe bargaining process determining
the rules governing social arrangemetitdhis ‘requirement invites doubts about [the
outliers’] legitimacy as participants, deflectingemtion from their ideas and attenuating the

value of reaching mutual agreement with thétn.’

% Silvers and Francigustice Through Trugn 42) 45-47.
**ibid 46.
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Silvers and Francis essentially propose a differequirement: the capacity to trat.

| note that this seems to be only a qualified leimgiled to the homogeneity
requirement. Parties able to trust are not homamesig endowed with the intellectual and
physical capacities that will enable them to brihegir equal (or significant enough for other
parties to be interested to bargain with them) oution to the joint venture, in terms of the
product traditionally expected from such a coopermatmutual enrichment and protection.
However, (1) they are all endowed, albeit in vasiaiegrees, with a capacity to trust and be
trusted and (2) Silvergind Francisargument is to the effect that they will contribtethis
joint venture. However, they will do so indirectlyteir capacities to directly produce riches
and security are not what will explain this contitibn. It is rather their lack thereof, coupled
with their capacity to trust, which will indirectlipenefit others, that is, benefit others by
making their community more trust-facilitating.h&ve yet to explain how this is the case.) It
is not so much the homogeneity of relevant indigldaapacitiesper sethat is being
challenged, as the nature of these capacitiest,(toysopposition to sophisticated cognitive
capacities) and the idea that morally relevant ciéipa (the ones warranting access to the
ethical community as an equal political participamiust bedirectly linked to an input, or
should enable the individual to produce this inpyt himself, outside of a community.
Silvers and Francis hence make conceptual roonarfiother sort of input on the part of

apparently extremely limited contractors.

% | will define (self-, and other-regarding) trustttvmore precision in the following section on thature of
trust (because this definition is at the heart b&tl find problematic about Silver's and Fran@sbunt); in the
meantime, the reader can assume that trust is rireasrdinary sense.
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Their illuminating essay principally questions tmecessity and the historical
predominance of an aspect of the contractariantivadaken for granted. It is the idea that
‘social contract theory [must be] understood as racgss of bargaining for mutual

advantage®

First, this bargaining paradigm does not enjoy weaght of tradition that it may
appear to have.The interpretation of the sociatraghas a bargain, they say, ‘bears the mark
of a comparatively recent, nineteenth-century letp@ory of contracting, one that has

continued to be influential but has also been thEest of ongoing criticism®’

Only rarely do early versions of social contracedty explicitly portray the
principles of justice as produced by swapping, itrgdup, tit for tat, or other
bargaining activities. To a large degree, the Hangg model is an emendation
by more recent writers who may have been influenbgdnarrow legal
definitions of contracts as exchange relationsfips.
Importantly, the contractual process was often esc as a way to deal with human
vulnerability and dependend¥; the bargaining model obscures this by assumirg th
negotiating process takes place between roughlglemd independent parties. Indeed, from

a legal point of view, the vulnerability of a party another is a fertile ground for coercion

that may vitiate a contract.

% Silvers and Francigustice Through Trugn 42) 41.
97 o
ibid 43.
Bibid 74.
P ibid 74.
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This is not to say that other-regarding motivasi@md a culture of trust have always
been central to the contractual tradition, whicthes alternative that Silvers and Francis want
to promote. Social contract theorists may not haaele use of other-regarding motivations
and trust to the extent that Silvers and Franciseden if their argument was not a mere
projection of dyadic bargaining and aimed insteadraating a certain political climate or
culture. Hobbessocial contract, for instance, did take human walbiity (notably, to each
other) into account, but aimed at achieving a dena peace which did not involve more
than self-regarding reasoning on the part of thgests. Silvers and Francis must therefore

make the case for their ‘other-regardiff§trust-engendering social contract.

Their strategy is to retain a contractual undediteg of justice and justification for
inclusion into the ethical community designing trnciples of justice but to replace the
understanding of the social contract as bargaimiiitp an understanding of the social
contract as a tool for building trust, both trustlarlaid by other-regarding concern and trust

underlaid by self-regarding concef.

Justice often has been seen as the minimal indiVidommitment to which
equally strong, smart, and strategically minded-isétrested agents can

accede. Justice also may be seen, however, ancpped practice that will be

%ibid 60.

1 This is my interpretation of Silvers and Franeisd maybe one that they would disagree with, bhink it

is the best way to make sense of their argumeamteghey seem to evoke two different notions odttrWhile
they can certainly say that a culture of trust wloblhve both, they cannot equate them - they amlgle
different. Nor can they say that trust based ofireglarding elements alone does not classify ag,twhich is
what they seem to imply in several places, like mheey refer to Francis Fukuyama's comment thaplgeo
who do not trust each other can only cooperateautiira costly negotiated contract (ibid 61). Itlsusible that
parties may enter such a contract precisely torsdcust, albeit a trust based on distrustful niagions.
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agreed to by other-regarding agents of very diffemilities, depending on

one another and seeking relationships that canstained-*?

They add that ‘[t]he principles of justice formwddt through and for trust will not be
concerned with equally enriching the individualeirgsts of the parties but with effectively

strengthening the bonds between théf.’

They must then explain (1) why building trust @whds would be a central goal of
justice and (2) how this conceptualization of jostiwould justify including mentally

disabled people capable of trust.

The latter element of their justification is eas® explain. Once it is established that
the social contract requires a social frame resperts people's ability or need to ‘achieve
successful personal trust relationshipf(i.e. once (1) is established), one needs onlytkeld
premiss that to include the outliers to the ethimainmunity designing the principles of

justice achieves this end to prove (2).

This second claim is not outlandish. It would earmore skepticism if Silvers and
Francis were referring only to the trust takingcelan a particular dyadic relationship and
held that this relation had to be mutually benaficand meant that justice reigns when social

institutions would facilitate anyone able to trastdirectly benefit from particular trusting

192 sjlvers and Francigustice Through Trugn 42) 68.
103 i

ibid 74.
1%%ibid 45.
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relationships. If that were the case, (2) would flotiow as easily. It seems likely that PMD
can take part to relations of trust, but less likitlat their trustee will always directly get
something out of it. One may also be willing torgréhat it is plausible that A's capacity to
trust would ground some duties toward A, but faisee, barring more arguments, why these

would be duties of justicE?

However, Silvers'and Francisunderstanding of trust as a key element of jussce
more collectivist; it has more to do with a climate a culture of trust reigning in a
community than with the particular individual retats of trust occurring within a
community or an individual human need for trust.t Nlwat it does not take stock of the
capacity to trust. On the contrary, their contertgalgust, trust-engendering social frame is
precisely responsive to this fact, as well as ® ‘tluman conditions of vulnerability and
dependence'® This collectivist approach is reflected in theiggestion that the entity being

benefitted is the cooperative culture itself rathgecific parties to an exchange:

On this more complex picture, the discretionary notment to trusting each

other by parties whose capabilities differ sustaiogperation not because the
parties necessarily reciprocate directly to eachemwtbut because their
interactions enrich another kind of entity, the pexative scheme (or the social
climate, the community culture, or society itseff).

195 Rawls adopted such a position toward animalsristance, suggesting that their capacity for pleasmd
pain would justify duties of compassion and humaritit not duties of strict justice, Nussbaum () 331-2.
1% sijlvers and Francislustice Through Trugin 42) 59. At least | will treat their argumentsagh, as | think
that their text favors this interpretation, as fbowing quotes will show. If they meant somethingpre
individualistic, they would run into the problem ntiened in the previous paragraph and | would thiirikstill
worth to explore this collectivist option as itasvery promising one.

7ibid 45. Although it may sound like it, this isfigirent from saying that it is the community itsédfs an
entity having a distinct existence from its membpehst is benefitted as the final recipient of jostor an
intrinsically valuable end to pursue.
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This conception of the social contract as primaaiyned at improving trust within a
community does not disregard mutual benefits. liddial interests will be satisfiethrough
this trust rather than being the primary goal &f $ocial contract. The purpose of contracting
is to ‘[develop] bonds of confidence’. The undemtyiempirical assumption is that this will
better ‘[help] map understandings (typically butt mecessarily articulated as a set of
principles) that facilitate partiegwareness of each other’s expectations about holwved

behave'than ‘jockeying for position against one anotheould **®

Inspired by Anette Baier, Silvers and Francis malaase for the importance of trust
and remind us that without some degree of trustymach could be accomplished at all. We
should not therefore think that social contractsugded on self-regarding motivations alone
can do away with trust. In some basic sense, tsuat necessary condition of any human
enterprise. Without some trust in the laws of pbysin the worth of my actions, in people,
we would not do much. | would not start moving red¢k build a monument without some
trust that the rocks will not disappear from wheteft them, or will not be taken by other
people, or that it is worthwhile to build this manent. Of course, this basic sense of trust as
an ability to predict how certain entities will zale (a rock is likely to stay where | put it, a
wild animal is likely to bite if I attack it, etcdoes not capture the more specific dimensions
of trust taking place between beings able to suibgy expect, and respond to, trust. We are
only dealing with trust toward other beings ableéb®trusted in that richer sense here, but
since human activities often (if not always, atstea some basic sense) take place within a

community, the far-reaching importance of this tigsnot to be neglected, especially when

108 ihid 59.
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conceptualizing social arrangements. (For instamitizens’ trust is often directed at
impersonal institutions.) As Niklas Luhmann notéssystem -economic, legal, or political-
requires trust as an input condition. Without titigtannot stimulate supportive activities in

situations of uncertainty or risk®

Are these sufficient justifications for making laling a climate and culture propitious
to trust and bonds the central goal of justiceR & strong enough justification for putting
trust before mutual benefit? Why not, for instanoenceive trust less centrally, as a mere
means to gain personal benefits? Can trust-cent®vel arrangements be desirable for

more knock-down reasons?

They are not, for one thing, intrinsically valuablSuch a claim would be
problematic. Baier reminds us of the obvious fé&eit tnot all the things that thrive when
there is trust between people, and which matter,tlaings that should be encouraged to
thrive’ and that ‘[w]e cannot simply label trustingnessréue.*° In support, she evokes the
case of exploitation, and the trust between critgin8ilvers and Francis are aware of this

problem and do not make such a cldirh.

Ultimately, we should not expect Silvers and Frarto provide us with a more
substantial answer (by opposition to a proceduna) ¢o the question of why trust should be

a key social good to achieve. Their strategy isratain the proceduralist justificatory

i’z Quoted in Annette C. Baier, ‘Trusting Peop[#992) 6 Philosophical Perspectives 137, 151.
ibid 137.
1 sjlvers and Francisustice Through Trugh 42) 64.

105



methodology of social contract theory instead otirap for the realization of more
substantial goods or capabilities, virtues or pecast (like caring). Instead, they suggest a
progressive understanding of such a contractuptistedure, according to which it takes
place within a culture of trust. Their suggestibattthe participants to such a procedure have
other-regarding motivations and a desire to cuiéve culture of trust is hardly unrealistic.
On the contrary, it plausibly modifies Rawlsften criticized assumptions regarding the
moderate selfishness of the participants to hisquoralist justificatory argument. They
agree on this point with Nussbaum that it is ntgdc whether the rabbit of justice can really

be pulled out of the hat of rational self-interést.

The result of basing justice on building trusthat anyone who has the capacity to
trust can be a subject of justice, that is, they ba active parties to the sort of society-
building agreement that theories of social contraohtemplate. Their inability to
significantly reciprocate the benefits they wilkcegve or the lack of cognitive abilities to
contract or represent themselves, as well as fhieullies arising from assigning a trustee to

represent them, do not arise like under the bamggiaradigm of the social contract.

This is how, in a nutshell, Silvers and Franciguarin favor of the capacity for trust

being a sufficient ground of concern for both dlsdkand non-disabled people.

M2 Quoted in ibid 60. Silvers and Francis refer tortda Nussbaum, ‘Beyond the Social Contract: Toward

Global Justice’ (The Tanner Lectures on Human Values, Canberra,2 2688d Cambridge 2003)
<http://tannerlectures.utah.edu/lectures/documenitsive24/nussbaum_2003.pdfaccessed 27 April 2013.
However, it appears that this quote has been edftdtom the Lecture.
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| am interpreting their argument as contractatiamugh they do not themselves draw
a line between the contractualist and the contractabranches of the social contract
tradition and are making references to authors ath lradition. Perhaps a contractualist
reading of their argument would be possible - nigtaly emphasizing that a climate of trust
would facilitate a climate of mutual respect, buthbose to leave this kind of argument for
later (in relation to Christie Hartley’s argumeimsparticular) and will not interpret justice
through trust in a contractualist way here. Althlougcould stipulate that | choose this
reading in order to make the best contractariae taat | think can be made to include the
PMD (and/or to reveal that contractarianism camsgpe the dilemma of excluding them or
importing foundational non-contractarian premiséglso think that it is the most plausible
reading of their argument. Even when they critiazest forcefully the centrality of self-
regarding concern, reasons and motivations, as ageflelf-interest and even selfishness in
the social contract tradition and appear to wansitte with Nussbaum’s previous quote
about the difficulty of grounding justice on rated self-interest, it seems that the ‘other-
regarding’ attitudes that they are introducing do not run aspdas a they would in a
foundationally other-regarding frame that would émgpthem. They are indeed contrasting
an influential ‘adversarial’contractual relationship of strategic give-and-takéh an
alternative bonding contractual relationship ‘pramg stable compliance with mutual
expectations.**®> However, even though other-regarding attitudes @eployed in this
alternative contractual model, they ultimately seror are nested in, what seems like a

relatively traditional contractarian self-regardigggal of ‘stabilizing cooperationh the most

13ibid 58-61.
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‘effective’ way** Silvers and Francis take kinds of trust (self-other- regarding) to be
crucial instrumentaldispositions required for collaborative activityefce the title ‘Justice
through Trust’). Practicing justice requires collaborataetivity, which requires not merely
agents who are trustworthy, as well as able td,thug also cultivating a community climate
of trust. Inclusiveness facilitates building a dim of trust:’> These instrumentalizing and
self-regarding features of justice through trustiten me to categorize it as a contractarian
theory, though Silvers and Francis would resistdatection of this self-regarding element.
(It will be part of my argument to suggest thahertjustice through trust embraces this self-
regarding dimension and excludes the PMD or inaafgoa more fully other-regarding

approach and ceases to be contractual.)

In the two sections that follow | will develop atical assessment of two problematic
issues that | see with Silverahd Francisargument. The first (set of) problem(s) has to do
with the nature of trust and the second (set adpbl@m(s) with whether Silvergind Francis’
understanding of trust is really as closely linkedocial contract theory as they suggest (for
instance, they use the notion of trust as an ireémpve tool that they apply to the social

contract).

My main claim relating to the nature of trust thia¢y deploy is that it does not need
to be fundamentally other-regarding if it is antinogent to attain contractarian ends. If it is
self-regarding, however, it seems to exclude theDPMowever, we can still insist on

integrating an other-regarding kind of trust withine social contract in an instrumental way.

1 ibid 60.
115 personal communication with Anita Silvers, Win2éxi 2.
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My main claim relating to Silversand Francis’proposal that this kind of other-regarding
trust is crucial to the social contract is thatsitonly crucial if we value it for some non-
contractual reasons that have been imported im togitractual framework. If these reasons
have substantial normative implications, howeveeytdo not require being framed in
contractual terms and indeed, would conflict withp@cedural, contractual framework

endeavoring to make no such substantial assumption.

| have no problem granting them that other-regaydittitudes are key in justifying
disabled people’'s RMS. | also agree that trustarigular is an attitude or a disposition that
may partly justify granting this RMS (e.g. by beioige of the affective, cognitive or conative
bases for granting RMS to a being on a varietyasf-aontractual accounts) as well as be an
important part of how moral agent should fittinglgspond to the PMD’s RMS (e.g. by

honoring their trust if the PMD can trust).

3.2 The Nature of Trust

3.2.1 The Problem: Justice Through Trust, But TiglkoWhich Kind of Trust?

Is the version of trust that Silvers and Francis atvocating the only or most plausible
candidate to complement the social contract doe®riii other understandings of trust better
fit the social contract doctrine but exclude thentaly disabled or other outliers, what

would justify choosing Silversand Francisunderstanding of trust over these alternatives? A
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potential concern is that they may be tinkeringhwdbntractualism in order to reach some

inclusivist results in an arbitrary way.

For instance, can we think of trust as being elyticompatible with the bargaining
paradigm and with a culture promoting self-inteedsess and individualism? And if so, is
this interpretation of trust a more likely matchtke notion of a social contract (may it be
interpreted as a bargain or a cooperative schethe)®, are there other reasons why we
should still prefer the other-regarding understagdif trust and are these reasons necessarily

(or even best) expressed through contractual thBugh

It seems that we can indeed conceive of trustsal@interested, self-regarding, way
that would be compatible with the bargaining modglthe social contract. But before
explaining why, | should make a clarification onatih mean by trust, as there are many
parties to a trusting relationship and the ternef-sand other- regardingian be misleading
since | am in fact referring to the attitudes ortinattions of the trusted individual rather than

to the attitudes of the trusting one.

| have delayed defining the notion of trust, inlerto deal at the same time with its

ambiguity and the problem it causes for Silvensd Francisargument. Let me do this now.
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Baier defines trust as a mental phenomenon witnitee, affective and conative
aspectsi®It is an ‘accepted vulnerability to another petsopower over something one
cares about, in the confidence that such powemailbe used to harm what is entrusted.’
Even though self-regarding trust and other-reggrdirust may encompass different
cognitive, affective and conative elements, as waslldifferent kinds of ‘confidencesr
expectations and different entrusted objects, theth fall under this general definition,

which we can endorse.

Whatever beliefs, feelings or intentions trustalves, they are experienced by the
trusting party, not the trusted one. However, tatstiously implies a relationship between
trusting and trusted parties. Understanding hostttomes to be and is maintained therefore
also requires an understanding of the mental stete the trusted party has toward his
trusting activities, may it be toward the individtraisting him, toward the object with which
he is entrusted, toward the community or culturgérast within which this discrete trusting
event takes place, or toward himself: toward his@eal moral ideal as a trustworthy person

or toward his reputation.

Another focus of conceptual analysis is the ‘adtaf trust’within which trust takes
place. Silvers and Francis, for instance, seekakenthe case for a trust-based understanding
of contractarian justice and will be interestedsuch a ‘climate’or ‘culture’ of trust as it

underlies (allows for, and is allowed or facilitatiey) the social contract. A culture of trust is

16 Annette C. Baier, ‘Trust(The Tanner Lectures on Human Values, Princetonvéisity 1991) 111,
<http://tannerlectures.utah.edu/lectures/documesits/®?.pdf accessed 27 April 2013.
17 Baier, Trusting People (n 109) 152.
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characterized by the fact that it creates favorableditions for the dependency of trusting

individuals and the reliability of trusted on€8.

Focussing on the mental state of the trusted parhelpful to understand what can
help or hinder a culture of trust, insofar as ittefling of that party's reliability, because

reliability is central to a culture of trust.

Reliability is also a key ingredient of any cowltexian account of justice. It is
uncontroversial that a social contract will engend®me degree of reliability and
predictability, and therefore of trust. The displp®ints are (1) whether this trust is not only
facilitated or made possible by a social contrattib also a pre-existing condition of it and
(2) whether the trusted and trusting parties'uatés are opportunistic and self-regarding or
other-regarding. Whereas many traditional conti@diveories of justice assume that parties
to the social contract are self-interested, sonogrnessive understandings of social contract
or of justice more generally suggest that (a) $aagaeements to achieve justice should be
seen at least partly as a strategy deployed byithdils already parties to relations of trust
and trying to fortify, extend and multiply such atbns and that (b) people designing
principles of justice may be animated by more otiegarding motivations than mainstream

social contract theory assumes.

H8A culture of trust supports people’s dependingeath other and therefore supports individual réiigh
‘A climate of trust supports people’s depending the economic, political, or legal system and thenef
contributes to social stabilityFrancis and Silvergustice Through Trugh 42) 43-4.
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A key problem with Silvers’ and Francis’ argumesitthat the notion of trust can
have different meaninds? In particular, they use it within two differentrtexts where trust
could reasonably be expected to imply some diffefeatures: the trust that members of a
society want to foster for cooperative endeavorsake place, and the trust that mentally
disabled people can give or receive. It is esskefdrathese two notions to overlap, or be
connected in a causal way, if Silvers and Franlais o argue that fostering the latter kind of
trust is desirable because fostering the formed lof trust is desirable. However, this
overlap is not sufficiently argued for in their ial¢ and it is not obvious that it can be
assumed. For instance, if trust is taken to meaexgectation that people will behave as
expected, all that could really be needed to sestable cooperation may be inductive
confidence in being able to predict someone’s benavihis would be a different

understanding of trust than the one a disabledopeinas toward her carer that she has her

191 cannot deal extensively with the notion of trustit let me make two more definitional clarificats
regarding the objects that trust could have anditie of attitude or thought that trust could bast one could
distinguish the case of trusting that individualil do X from the case of trusting that B (othexgple, entities
or circumstances) will get A to do X. It is debd&lwhether, in the latter case, one is trustindAr both. It
depends if one sees trust as an attitude the ‘fomiat’ of which is the fact that X was performed by A (dsd
thus directed at A), the realization of X, or tHénmate or salient conditions for X to occur. Thesenments
are related to the second distinction: trust cdadca personal attitude in the sense that it woeldibected at
the trusted-one, or reside in impersonal thoughtgabability and predictability, or an amalgamatiof both.
(Imagine A saying: ‘don’t you trust meahnd the interlocutor answering ‘of course | trustiybut | just don’t
think you can do X'which probably means, ‘I trust your disposition amillingness to do X, but not your
capacities to do X.) Some may be tempted to reducst to a matter of predictability, and interptie¢ great
differences between evaluating the predictabilityAmy, the police and her paying what she took befo
leaving the store (or the sun, astrological physicsunrise, or the dog, his breed’s protectirggifcts, or his
barking) as differences in types of predictabilitye fact that we focus on someone’s virtue wheslwating
the predictability of a person’s behavior is ongidental: people are the kind of entities whoseal@rs can
be predicted by looking at their virtues among othengs). Others may lean toward interpretingttasa more
personal attitude attachable only to beings whomsaaningfully respond to trust, and to conceiveljmtability
as a condition of its rationality. Again, some megnt to insist that trust is a composite that cafroreduced
to a single attitude or object (or ‘focal poimtithin this object) or calculation of predictabylit

Silvers’ and Francis'only minimally typologize the notion of trust and dot dwell on these two distinctions.
The trust they are spotlighting attaches to indiald, such as bargainers and caretakers, but alsartake the
form of a confidence that deals carried out withirtlimate of trust are likely to be realized. Hoeg\vthis
passage from one understanding of trust to anégh@oblematic as | argue in this section.
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best interests at heart. | ‘trust’ that a pursgafl would be taken if left on a pavement at

Charing Cross because | ‘trust’ in the predictapitif people’s untrustworthinesg’

The kind of trust necessary to stabilize sociapsyation may have attitudinal and
behavioral elements different from the one takitage in relations with PMD. Perhaps not
enough attention has been paid to the particutar@af relations between able citizens and
caring relations with mentally disabled individualssofar as there would be, for instance,
specific normative codes regulating these differetdtions, it is not obvious how fostering
‘trust’ within one sort of (for instance, personad)ation would foster ‘trust’ as an instrument
of wide social cooperation between strangers. PatHar instance, in the former case, some
specific mental states are required for ‘trustiake place which are not required in the latter
case. Indeed, perhaps only a consistent behaverasgh to secure ‘trust’ in the latter case.
It is also possible that in the case of the kindtrast needed to secure a trust-fostering
contractarian society, it is not necessary thattthsted parties know that they are being
trusted, or at least trusted by anyone in particuldereas in the case of a PMD trusting his
carer, for instance, this trust may require theecéw be aware of it. Alternatively, perhaps
trust in caring relation may be imposed upon a PMi® ‘trusts’ her carer because she has
no other choices, but does not ‘trust’ her in aaptbense and resists the relation of trust
imposed on her. In such a case, the differencedstwhe imposed trust and the heartfelt

trust may be the nature of the entrusted objectirfatance, in the former case, it may be the

1201 owe this example as well as the Humean referehieductive confidence to Paula Bodington.
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welfare of the PMD, in the latter case, it may be PMD herself?* Such a personal
dimension to the relation of trust may not be regpliby an understanding of trust as

gualifying a social climate.

In sum, it is problematic to assume that fosteangindering one kind of trust would
foster or hinder another. | think that the kindotdralist relational view of morality | present
in the conclusion would help us to detect the pohlwhich is to assume that the notion of
trust does not fundamentally change, or is notsfiexable, from one kind of social relation to
another. This is evidently problematic if we thitkat some relations have different
normative frames, but even without defending oroesidg such a view, it is easy to be
skeptical of too quick a connection between impngvirust within caring relations toward
the PMD with improving trust within contractual agbns between strangers. We might just
as naturally expect that certain spheres of ouiakbees (relations within family or toward
the particularly weak and vulnerable) do not rdlse same sort of expectations regarding

what object one can entrust to whom.

The fact that trust could be defined in terms afying dispositions, behaviors,
attitudes, motivations, affects or epistemologicamponents points to a deep notional
ambiguity. | cannot explore which account or acdswf trust we ought to adapt in different
relational contexts, as it is not necessary tosasg#ether Silvers’ and Francis’ claim that a

trust-based and trust-fostering contractarian thexrjustice can provide a RMS for the

121 The carer’s responsive attitude to the PMD’s tmstld be different if it is directed at the stat#saffairs
undergone by the PMD rather than the PMD hersel Blizabeth AndersoMalue in Ethics and Economics
(new edn, Harvard University Press 1995) for ab@iation of this idea.
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PMD. I shall rely on Baier’'s broad definition agaichstone concept, and make only one
important subdivision of kinds of trust: self-reding and other-regarding. | think this
distinction best reveals what | aim at showingtigesthrough trust must either exclude the
PMD or its claim to being a contractarian theorelf8egarding trust is trust used
instrumentally and valued derivatively to serviihg tinterests of self-interested contractors.
Other-regarding trust expresses contractors’ athgarding concern for the well-being of
fellow parties to relations of trust (though whatait issue here is whether these relations of

trust can correspond to contractual relations).

Let us close this section clarifying the notiohattpertain to the topic of trust and the
reasons why the ambiguity of the notion is probleentor Silvers and Francis. We now
come back to the claim that we do not need to wtded trust in an other-regarding way. In
the next two subsections, | will argue that on atactarian account, self-regarding trust or
instrumental other-regarding trust may be all thestt contractarians need to attain social
stability and a climate favorable to cooperativeleavors. If this is the case, the PMD’s
RMS is grounded on quite a fragile (empirically sienable or too contingent) ground. In
the following, third, section, we will turn to austlier, other-regarding, notion of trust which
Silvers and Francis are after. This trust wouldvfate a better basis for the PMD’s RMS,
however it does not seem necessarily required confractarian account. Even if it were, |

note in the fourth section of this chapter that ynB&MD would still not possess the RMS-

122 sjlvers and Francis do not make this distinctizentselves, and they seem to suggest that thesdrd® of
trust are fungible, which may be correct at theelesf how both self- and other-regarding sortsrakt are
reflected into similar behaviors and attitudes, that is problematic in terms of explaining whetled how
closely these sorts of trust are linked to theaomntract tradition - since this is the only rpaint of tension
that | see in their argument, | will take a stamdahat exactly | take them to mean by ‘trustthe third section
of this chapter.
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granting capacity to trust and that it seems oddrémt a RMS to many of the PMD who
would have this capacity, because such a capao#yg dot intuitively seem at the heart of
why we ought to grant them a RM&.In the fifth, last, section of this chapter, | it

emphasize that other-regarding trust still matténst probably because other-regarding
concern matters for reasons unrelated to the adatian master premises. Within
contractarianism, at worst, trust must be simplif-sgarding trust used as a tool of
predictability and coercion to make sure trustedpbe comply with expectations, and at
best, other-regarding trust may be used as a ntedoster a general climate of contractual
trust (i.e. trust facilitating cooperative endeavof all kinds). Even assuming that fostering
the former will improve the latter, which is faofn obvious given the particularity of the
relations within which they take place, it wouldlshake other-regarding trust too derivative
or contingent a basis for the PMD’s RMS (unlessimgit takes the importance of other-

regarding concern to justice more seriously anshdbias its contractual aspirations).

3.2.2 Trust as Self-Regarding

The trusted person's motivations need not be aduarding. It is possible to trust someone
even though we know that she is purely selfish. &mme may simultaneously have the
reputation of being opportunistic and selfish afideing reliable. This sort of individual

may in fact be the model bargainer. To deny theenafrtrust to the attitude directed at her

seems unwarranted and it fits the idea of ‘trustegpectation’present in Silvers’and

123 This very last argument is not meant to do moemthoint to an intuitively odd aspect of a trussdmh
contractarian account of the PMD’s RMS, as | amyedtoffering an alternative account the merits ‘aidlity’
of which could be compared with the contractariaa.o
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Francis’argument. If to trust is to accéptbeing placed in a situation of vulnerability vis-a
vis someone who has ‘power over something one cvest, in the confidence that such
power will not be used to harm what is entrustadthing in this definition implies that this
confidence must be instilled with some sort of défethat the person with power over our
well-being is caring or otherwise concerned for@esnsider that A entrusts B to do X, and B
will loose a lot if he does not properly do X (hdlwot be paid by A, face expensive legal
prosecution and so on). If the consequence of aotptying with his obligations is more
costly to B than to betray A's trust, is is neitharve nor foolish of A to trust B, all things

being equal.

In this case, A's trust is made rational by the that B is self-interestedly motivated
to avoid the bad consequences that would ensueldatraying A's trust. Silvers and Francis
are right to point out that this requires the teami®n costs associated with ‘rules that must
be negotiated, agreed to, and enfort@diut such an enforcement scheme does not mean
that the typical relation of two business partnadsfferent to each other's happiness (other
than if this happiness serves them in turn) dodsimmlve trust. B may also acquire the
reputation of being trustworthy to facilitate futuexchanges with other parties aware of his
reputation of reliability in an equally self-intsted way. Other parties may be aware of this

and this is why A should worry if this is B's lgatomise and A was only counting on B's

124 \While there may be situations where trust is ratcépted’or imposed, Silvers and Francis are not
considering such options. One may think of Oliveentfell Holmes'bad man’only wishing ‘to avoid an
encounter with the public forceather than to behave ethically (‘The Path of the1(1897) 10 Harvard Law
Review 457) and coping with, rather than endorslegally entrenched trust-fostering norms as a t@un
example. However, the ‘bad malmas still accepted the relations of trust imposeohthim in the sense that he
would not infringe them out of a fear to be caudih#it much we can trust him with.

1% gjlvers and Francisustice Through Trugh 42) 61.
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self-interested motivation to maintain his repuatfor future promise-based exchanif&s.
In sum, trust can be understood prudentially aredrimentally, as a means to achieve

predictability.

One might argue that this trust in ‘bad men'of a significantly different nature to
other sorts of trust. If the ‘bad mawould not honor the trust placed in him were hetoot
be caught, the trust we would have toward him ry d&ferent from other varieties of trust.
If one puts a tracking device and camera on ongsbénd, promising to beat him to a pulp if
he so much as looks at another woman, one can’ ‘trums not to do so, as the cost would be
too great for him. ‘Some trust’, one may say. Ppshanly in the context of certain less

personal relationships might this be called a kifttust*?’

| think that this objection is really that ‘truas rational expectatiordoes not imply
that one is expecting particular other-regardingfuates (in the example above, love or
faithfulness) from someone else. In this casepttject of the expectation is a behavior: not
cheating. | grant this may not be the kind of tthstt the wife wants to have in her husband,
but do not believe that this disqualifies the ldgsirable trust from being trust. Though
perhaps it is such a less valuable kind of trust g#ven calling it trust may seem derisory to

the poor wife who would have hoped to mean whalfiali lovers generally mean by trust. In

126 However, one could remark that it is commonly otskle that people who get into the habit of reipgc
various rules out of a fear of sanction or othdf-is¢erested and amoral reasons are more likedy thot to
‘stay in charactereven when they have a chance to ‘get away withmitly it be out of habit or because they
have actually developed a virtuous character thidhg imposition of particular behaviors, or mosilgably,
for both reasons. | am not relying on such a pdggibas it is too approximate and uncertain, andre
importantly because | am considering the fictiopaksibility of purely self-interested and systecelty
opportunistic individuals. But the participantsaaeal-life bargaining frame based on self-inteaedshe would
measure what are, in practice, the odds that soewonld act cooperatively - for whatever reasons.

127| thank Paula Bodington for this objection.
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that sense, | also would not dispute the ideaithatnot a trust fitting of certain personal
relations, though it is still trust on our defiomi and, more importantly, it fits plausibly

within the theoretical background privileged by twantarianism.

This objection does point to the idea, howeveagt tthe trust concerning the
husband’s sincerely faithful attitude is more dasie, and would generally imply that he can
be trusted in terms of behaviors as well. In otlerds, this points to the thesis that we can
use other-regarding trust instrumentally profita@$yit is susceptible to do more for us than
self-regarding trust. (This line of thought, thoughpirically challengeable, would also
support the claim that to foster other-regardingsttis desirable even within a contractual

framework privileging a self-interested standpgint.

However, this would only make other-regarding ttraus instrumental tool within the

contractarian arsenal, and the idea that contianogamould necessarily prefer it over self-

regarding trust is questionable. Let me explore whhe next section.

3.2.3 The Benefits of Self-Regarding Trust

| agree with Silvers and Francis that a communitgedf-interested agents seems less likely
to foster trust than a community of agents conakifioe each other’s well-being. However,

there are good grounds to question this hypotloesas least its evidence.
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My starting point is the idea that it could be éfcial to agree to play a game (i.e. to
adhere by certain posited rules or to enter intelation that constrains its participants in
specific posited ways) in which we momentarily aedtrictively limit our concern toward
others. This starting point is probably diametticalpposed to that of Hobbesian or rational-
choice contractarianism which assumes egoism oituiem between people who, as Susan
Dimock explains, do not have ‘sufficiently robuseferences for the well-being of othets’
motivate them to ‘act morally just because doingealizes the good of other$®In real
life ordinary bargaining, we may not be asking eluss ‘is the person | am contracting with
getting a good deal as wellAbt because, | suggest, we are fundamentally digisted in
the fate of others and concerned only in ours biegause (or alsbecause) we are trying to
be good bargainers. In order to play the bargaigange correctly, we may have to silence to

some extent some other-regarding propensities (eig.natural empathy¥> My second

128 5ysan Dimock, ‘Why All Feminist Should Be Contaatans’(2008) XLVII Dialogue 273, 279.

129 This is not to say that people’s natural othgarding inclinations would suffice to insure tharies
would comply with their promises; it would be naiteethink so. The point | am making is rather tias not
necessarily an all the way down self-regardingtstia to suspend these other-regarding inclinatidimese
inclinations may just not be appropriate in somsesaThe intuitions underlying my starting poinh deest be
understood through examples. Consider the situatiomwhich someone is resigning from his job in an
opportunistic way which does not make his emplayéfé easy, or the case of someone who has bagghe
products, used and enjoyed them, and return theheatery end of the two monthgériod granted to return a
product. Compare the scenarios in which the indiaidn question is resigning from, or returning greduct
to, a little family-owned shop with the scenarioswhich the individual is dealing with a large, d#ess
corporation. We can easily see ourselves resigwitigput remorse from a ruthless law firm which wabdire
us without blinking an eye, and most of us wouldeast feel less bad to play a cheap trick on amamous
corporation like IKEA than to the little shop arauthe corner. | am not saying that most people dvadt
harm the little businesses rather than themselbes, only that there is a moral difference (if not a
systematically or necessarily motivating one) betwthe cases described, and that this differengebmaaken
to illustrate that certain bargaining relations etait for granted that the parties may be self-saylyi
opportunistic - and that agreeing to play this ‘ganpes not immediately imply that one has a ruthlssKish
or inconsiderate character in general, as onetliergartaking to a game which legitimizes concgjvbne’s
bargaining partners not as ‘strangdust as ‘bargainers’. Such a construction (of tladust of bargainer) does
not imply a disrespect of the bargainer if shewdifully entered the bargain. | cannot further defl this view
here. All that hangs on it is the claim that coctinas engaging only in self-regarding trust are metessarily
exclusively interested in their own well-being.diies not matter if this claim seems dubious tortagler, as
contractarianism does not need to make it. If pldes however, it would further weaken the clainatth
contractors would opt for a climate of other-regagdrust: not only may self-interested agents tatent with
a climate of self-regarding trust (a propositionb® challenged in section 3.2.4), but even otherésted
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related claim is that this may not only be advaetas to ourselves but may also further

(self-regarding) trust.

Why is this game advantageous and trust-engergferBometimes, when A is
concerned with B’s well-being, A may well be engahge a pro-social attitude, but it may
not be productive or helpful. First, A’s concernesnpathy may misguide her even if she is
well-meaning. A may sell B a bicycle helmet andghshat it is in B’s interest to buy one.
However, B may greatly dislike wearing a helmetur{rermore, let us suppose to avoid
some complication that his choice is not irrationd¢t us suppose that plausible, but not
decisive, researches have shown that is possilevbaring a helmet is not safer because it
lures drivers into thinking that helmet-wearing lests are less vulnerable and they become
less careful about them.) A may tell B that shd wiilly sell him his bicycle (a special one
that B cannot get elsewhere) along with the hel(ater B made a point to state that he
disliked wearing helmets, did not own one and wondtd buy one). | may add to this
example that A will design a way to make sure tBatvears the helmet and add it as a
contractual condition that must be met, and thavdgause of thinking constantly about the
discomfort of wearing a helmet, will pay less ati@m to the road and injure himself badly.
But this addition is unnecessary because | am nlyt @nsidering the case where concern
and empathy misguide us - a case where A was olgctvrong. Although the criticism
certainly applies there as well, | want to consitter more common case where it is not
certain whether A or B is right, and whether it nimejong to the sphere of decision-making

and hierarchizing of values where each agent hae $eeway to choose what is best for him

agents may have good reasons to opt for a gamelfefegarding trust for the purpose of certain tielas,
including contracting relations between citizens.
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or her. Expressing concern in such cases may leedilparent’'s unrequited advice and
attention to a grownup child. Simply stating thakeocsubjectively disagrees with someone
else’s preferences may not only be misguided olessgit may be disrespectful of that
person’s autonomy, which implies the discretionarercise of choice within a certain

sphere of choices and underlying values.

Is that not just illustrating that A has not exgged her concern properly rather than
showing that A should not be concerned with B? HMawot simply failed to show aroper
concern to B? Would the proper concern owed to Brather imply that A respects his
decision not to buy a helmet and sells only theeliitk B? Indeed, this example seems to
show that A has failed to recognize the naturehef relation(s) - and therefore the moral
obligations attached to this relation(s) - in whighe stands vis-a-vis B. For it would be
appropriate of her to insist if she had been, fstance, B's mother. Therefore, if A would
respect B’s choice not to wear a helmet and sell the bike alone, isn't A, after all,

showing some real concern for B?

Yes, but this does not contradict my claim. Falolnot deny that we have concern
toward others (and concern robust enough to metipattly or entirely many or our actions).
| only say that we should sometimes suspend ftafrelation calls for it. And I am not only
saying that we should suspend a mother-like coneerh engage into a different sort of
concern, but that we should suspend our conceogether, up to a point. It would be
contradictory to say that we should suspend ouerathgarding concern out of other-

regarding concern. A first way out of this contain is the way | will suggest in the next
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section, keeping with the traditional contractuasissumption that other-regarding attitudes
can be grounded in self-regarding ones (theseuddist, however, do not amount to real

concern, as the concern is ultimately self-regaydin

Here, | want to suggest instead that it is posgiblsuspend one’s concern for another
because the bargaining game requires it. The numadand that bargaining makes on us
itself draws its normative force from the respeetawe to ourselves and to others for having
chosen to engage in it, and therefore has an o#lgarding component, but it demands a
suspension of this other-regarding component, wheahains, as it were, latent, in the sense
that we remain disposed to engage into other-raggattitudes anew should our contracting
partner falls below a certain threshold of welldzgeiThe suspension renders this disposition
inactive however. (I am not saying that | endofsis wiew, but it is a view that would
reconcile the idea that self-regarding trust isoadything with the idea that we are not
essentially exclusively self-concerned beings. Tiniglies that we could value self-regarding
trust without endorsing a restrictive conceptioncohtracting parties as selfiSiand in
denial of ‘the human conditions of vulnerabilitydadependencée?! the flaws of which can
therefore not be levied against making a contrastarentral political and social use of self-
regarding trust, like Silvers and Francis implicisuggest®) The envisaged position is that
in ordinary bargaining situations, we ought notyotd suspend excessively paternalistic

concern, but to suspend other-regarding concemgetlher. There is no contradiction

130 sjlvers and Francigustice Through Trugn 42) 60.

3Libid 59.

132 See mutatis mutandiHampton (n 41) arguing that ‘putting oneselftfiis compatible with the recognition
of the intrinsic worth of oneself and others. Sk der ‘The Wisdom of the Egoist: The Moral anditial
Implications of Valuing the Sel{1997) 14 (1) Social Philosophy and Policy 21.
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because whatever other-regarding motivation therdt iis at work at another level of the

agent’s consciousness. (The claim implies not tmdy this is a descriptively more accurate
portrait of an agent’s psychology in bargainingiaitons, but also that agents have other-
regarding reasons to suspend their other-regamtingern, and said reasons derive from the

nature of the bargaining relation.)

Regardless of whether this position is tenableair(whether strictly self-regarding
trust can be compatible with our other-regardintureaor is rather to be derived only from
the position that we are essentially self-regardiamgs), the idea is that concern is not only
(1) inappropriately paternalistic at times, but {R)is always unwelcome in contractual
relations, even if it underlies a less paternaligtititude of respect. Respectful behaviors
within such relations can be secured otherwisa bgnceptual frame making use only of the

contractors’self-interest:>

Consider how the claim that real concern is undbt resonates with real life
situations of bargaining. Often, once parties hageeed to play a bargaining game, they
consider it inappropriate to show or be shown cones suspending mutual concern - up to
a point - is precisely one of the rules they hagee@d to. Some business relationships
require a mask of indifference to our fellow cootoas’ personal affairs or welfare. Consider

the sayings ‘it's nothing personal, it's busine8®), friends in business’, etc. This is why

133| do not think that this would be real respectegi my attitudinal view of respect, | would idegtiespect
by examining the attitude underlying the behaviather than the behavior itself. Here, the attitldéng
ultimately motivated by self-concern rather thamegrn or respect toward others, it is not realspest. It is
rather a prudential and self-interested sort afuale, but the position | am presenting here irofaof self-
regarding trust holds that this is all that is reskd
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business partners are resentful when one of themgbhis personal life up as an excuse not
to perform her obligations to their full extent.dpé invoking personal circumstances
relating to their welfare expect other-regardingna@n from the other people partaking to
their common venture. It is a sort of trump cardthe sense that it suspends the ordinary
rules of the game, but it can be seen as an attengbteat if the card was not initially dealt.
It is not so if the excuses fall within specifictegories that the parties agreed to because
then, one is invoking the normative strength ofrgeee's previous commitments, not of
everyone's compassion. To illustrate this lattesec&onsider an employment contract that
makes generous provisions for maternity leavestithtions of the former case (of requesting
concern) are easy to imagine. Consider that a staalpany is downsizing. They must let go
20 employees out of 50, and will do so by compasates numbers. Employee A may
invoke that she has two children to feed. Thisifeeent from the maternity leave case
because no provision was previously agreed to aboumg preference to people with
children in case of downsizing. People may feelatde if they judge that A is trying to
circumvent or ignore the rules of the game. If thatt of trump is allowed, B and C and D
may think: ‘let's talk about our own responsibégior misery’. B is 55 year old and knows
that her age will virtually make it impossible foer to find a new job in her field of work. C
is young and single, but crumbling under studefisieD always wanted to raise children,
but has chosen to deprive her life from that acd@hment to save money and think that it
would be unfair for her not to reap some benefitsnf her sacrifice (assuming that A's

pregnancy was planned in the face of the possiltii&t her job may end).
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Evaluating whose claim is most worthy of conceriat least very problematic, if not
impossible, and parties, even if we assume thebe tof good faith and to grant to their own
well-being no more importance than to that of adhethat is, even if we assume that they

look at the question from a detached, impartiakoler’s point of view, may still disagree.

Similarly, the last thing bargainers want is theltow bargainers telling them what
the goods they are trading are worth to them. précisely a key advantage of the traditional
understanding of bargaining that it allows tradersmake subjective assessments of the
worth of what is being traded. Arguably, it seem$®¢ part of the concept of bargaining that
a third party, an outsider to the bargain, coult decide objectively of the most desirable
outcome of the bargain for all parties involved.rdgganing thus understood has the
advantage of recognizing the agentsipacity to choose for themselves (or rather the
superiority of this procedural way to reach an agrent over the possibility of settling the

agreement on the basis of a substantial theorpads).

Doing away with other-regarding concern circumsgethiese problems, linked to the
evaluation of values that seem better left to tltevidual’s own judgment. Hence, it seems
that it is sometimes best to leave evaluations daseother-regarding concern, as well as
evaluations of worthiness of other-regarding congcaside, just like it is sometimes best to
leave certain moral assessments to be made bydnadual for himself, the latter claim

being an uncontroversial one.
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The former claim is not uncontroversial, althoughs a fairly appealing one. A
typical objection would point to the risk of suspery one's concern or empathy for others:
what about, one could say, the execution of innbpeople within a social frame that has
routinized a draconian suspension of concern. @dardguch a frame (which may facilitate,
for instance, a genocide) is very different frorhamgaining one, but even within bargaining
games, suspension of concern may lead to monsgsqaleitation and dehumanization. This
objection misses that the position | am presentimy supports suspension of concern within
certain limits. However, the criticism can be meatif and point to the risk of suspending
concern, even within certain limits. Encouragingrig to only adopt a concerned attitude
when specific limits are reached (according to mewy or to respect these limits simply
because they have been stipulated as normativewtigny other-regarding attitudes coming
into play (according to a Hobbesian view) both iyngble notion of limits that are objectively
determined and below which the agent's concernmaghy are pragmatically switched off
(my view) or below which the agent is entitled tmsider only her own interest and give no
(derivative) weight to that of othergthe Hobbesian view). The danger in blinding or
hardening oneself, or making oneself indifferenthte fate of others, is that even within this
space where it is supposedly safe to be ruthlessalftregarding, other people may in fact
be owed our concern. There might be particulacuaistantial limits that we have failed to

stipulate.
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| find that this criticism is plausible, althoughis not obvious that the dangers it

considers outweigh the benefits provided by susipgntbncern>*

Another criticism of the position that bargainifegilitating trust can be
advantageously based on self-interest is that theeqgnce for a bargaining model where
parties wear a mask of mutual indifference in otddve more productive, efficient and even
respectful, as well as avoid sterile disagreementsnatters that may be neither of great
importance nor easily solvable or solvable atrallects a desire to carry out an adversarial,
war-like sort of business more than it actuallyiaebs efficiency and respect (which are
difficult to measure). This echoes the familiar fieist criticism of ‘masculine’ideals. A
gendered preference for this sort of bargainintpas quickly disparaging of the claim that
maintaining an underlying and effective other-relgayg concern while making business may
be no less efficient and respectful. The madv@iche directed by Francgois Ozon, makes
such a case when it shows a housewife taking theepdf her husband at the head of his
company when he becomes sick. Her ‘matermay of doing business (which does not
imply a naive effusion of love-like sentiments, banly a continuous concern for her

employees rather than to work with the union iradwersarial way) leads to better results for

134 Notably because if proper constraints have betabkshed, it seems unlikely that a lack of othegarding
concern would yield to terrible results. It is muubre likely that if exploitation occurs, it woutwt be out of a
failure to see that the bargaining frame has fldws,out of a weakness of will to do something atibuOne
could answer that this weakness of will may in faetperpetuated by a bargaining frame which mayitéte
self-deception about individual or collective otlegarding duties. By contrast, if one would be caoned
with the well-being of others, they would more ridathecome aware or the lacunae of a bargaininméra
However, it could also be said that one can findugih resources in self-interest and autonomy toecobma
defective or immoral bargaining frame. Consides Marion Young's ‘social connection modtd’ explain why
we have the responsibility to help people outsifleowr nation: she essentially maintains that exptoie
structures ought to be corrected not because oftar-regarding or charitable concern for the eipdh but
because of a responsibility generated by the urdas of a self-interested bargain. ‘Responsibditg global
justice: a social connection mod€?006) 23 (1) Social Philosophy and Policy 102.
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all the parties involved. The movie ends on theewafoving into the political world and with
a promise that her maternal approach can be egsatigessful there. Of course, this is an

artistic statement more than an argument.

The contrary position would insist that mutual cem (of the employees toward the
company and the management staff, and of the bdassesd the workforce) would be a
mess: inefficient at best, worsening disagreemainigorst, by preventing the parties to settle
on a narrower terrain of agreement constrained lbgr dargaining rules. It is better for
everyone at the time of the negotiation to act nnadversarial way and mind one's own
welfare. However, it could also be said that ireféince may, on the contrary, prevent
fruitful negotiations. Putting oneself in the otkeshoes in a concerned rather than purely
prudential way may give negotiators insights irfte bther party's needs (even unexpressed
ones) and allow them to propose terms that are mgnmeeable to all and more likely to lead
to a successful agreement. Indifference can alssecaonsiderable transaction costs, as
Silvers and Francis mention. It can foster egoeemr ruthless attitudes that can slow or
stiffen the negotiations and incite the partiedéosuspicious and hold steadfastly to their

guns'®

Another weighty argument against grounding baitggiron other-regarding trust or
concern (apart from the intractability of certairsajreements) worth mentioning is that

other-regarding attitudes can be invoked in bathfalVhatever concern strangers have for

135We will come back to the potential desirability instrumental ‘other-regardingtust in the next section.
Here, | rather wish to make the case that otheamroigg trust, instrumental or genuine, is not obsgly better
than self-regarding trust, as the next paragraphdusuggests.
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each other, as the Hobbesian position assumesuitlikely to provide motivating reasons
for actions, especially when their own private iagés are at stake. If A and B are truly
strangers to each other in our previous examples,umless B falls within a category of
vulnerable people (like a child) to whom all mensbef the community owe a particular sort
of concern (for instance, an obligation of carind)s offer to sell the bike only with the

helmet seems most readily explained by A's sedfragted motivation to sell the helmet, and
her pretense of concern is hypocritical. | will matltiply examples of strategic use of other-

regarding concern in bad faith - the political éndiness worlds are replete with them.

In sum, the position favoring the building of trus self-interested attitudes would
rather bet on further developing a bargaining ethoorrecting and improving the limits
beyond which parties should drop the mask of ieddhce (my account) or act prudentially
in the fellow contractee's welfare because it wduddin their own interest to benefit from
this concern themselves (the Hobbesian or ratiohalee account) and mechanisms to
swiftly modify such limits and better respond tatmaular, especially basic and urgent, needs

should they arise.

The alternative position would rather bet on dep#lg frames to filter varieties of
other-regarding concerns and channel the rightatrtbe right time. Both positions reflect
assumptions about how self-regarding or other-ddggrhuman beings are and the sort of
bargaining and social contract that would bestespond to, or correct, their nature as well

as about whether autonomy or concern should beatgntalued.
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The position that self-regarding trust is moredd@mal than other-regarding trust and
the contrary position are both reasonably plausitdie point has only been to show that one
cannot so easily discard the idea that self-reggrtiust and the game of mutual disinterest
can be amenable to resulting in sustainable cobperatable compliance and a productive
process, like Silvers and Francis suggest we shimld he position they are attacking is not
evidently wrong. | agree with them for other reasttbut the reasons they invoke, in line
with their aspiration to remain within the conti@can tradition, are different from mine:
they say that other-regarding trust will ultimatedystain cooperation better than self-

interested bargaining.

Moreover, this keeps their argument (and its mapgleal resting, it seems to me, on

something more fundamental) at least partially &gsto an empirical one.

3.2.4 Trust as indirectly or derivatively othegaeding

The attitude of the trusted-one could have an @undjrother-regarding dimension that would

consist in respecting the trusting party as a ceéiod$owever, such a dimension would seem

136 Although much of the disagreement could be solweeémpirical studies (which may be impossible torca
out to any satisfactorily decisive degree), we #haronsider the danger of ever suspending concern o
empathy, even in a constrained way. It is a faouabuman beings that they are skillful at catetiog people
in ways that free them from the exhausting burder dther being's needs and suffering make on tiseme
strategies to deal with empathetic exhaustion aedimits of what an agent can do seem morally milkan
others. For instance, explaining to ourselves dmedpersons we do not help that we have limiteduress,
special relations and special private goals tortize, if our own life is to have any meaning, avel willing to
recognize, if only to ourselves, when our justificas fall short of what we would personally deerorat to
do, seems more moral than to easily discard awighekl’'s needs by depriving her from her basic rhetatus,
by categorizing her like ‘vermin’, or like an ‘enginl am not sure that such concern-lifting catégerare ever
desirable (even if they are much less harmful thv@nmin’), and therefore that constructing (andséems,
perpetuating) the category of the bargainer as awdtegory is desirable.
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to be compatible with the bargaining model of cacitr (Therefore, there would be no need
to appeal to a trust-based model of respect tcagxphat kind of other-regarding concern on

the contractor's part.)

Let me explain what | mean by respecting othempfequa choosers and why this

attitude would be indirectly other-regarding.

The idea is that self-interested, rational indists can detect that other individuals
are like them in many ways. In particular, they datect that they have similar needs and
worries, powers, and similar bargaining capacitleshese parties are self-interested and
rational, other things being equal, it becomes iptsso cooperate with them, for instance to
strike a mutually beneficial deal. Presented likes,tthe agent who recognizes that other
people are, like herself, autonomous, or chooseisers, or project-pursuérg can still, it
seems, be entirely selfish and use this knowledgepursue immoral ends such as
exploitation (the mutually beneficial deal could beyou become my slave, at least, you will
not starve to death). However, the idea contemglaiere is that there is more than an
opportunistic recognition of other people's capesitat stake. Closely associated to the
detection of these capacities would be a respezinaern or some other-regarding attitudes
toward the being possessing them. This representsnp from a prudential reasoning

instrumentalizing others to a moral attitude towatiters that need to be justified.

137 omasky (n 11).
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For instance, one may argue that it is part amdghaor a condition or implication, of
the agent's own autonomy that he would give a qdar normative weight to this same
autonomy found in others. Similarly, one may thinkre generally that moral agents ought
to be concerned with beings sharing their plighgirt needs for certain goods. My point is
not to go over these positions or deal with theiesthat the stringency or effectiveness of
such concern is problematic, but simply to point that the attitude they aim to derive

would be other-regarding.

However, | would like to point to a sort of middjeound which implies less than a
fully, directly or ultimately other-regarding attde, but which does imply an other-regarding
dimension. The initial insight behind this ideahst A would be indirectly respecting B by
the very fact of bargaining with B. Even if thisrgaining is self-interested, and A is
indifferent to B's general well-being, and evenititannot be said that A ‘caresr is
‘concerned’for B in the sense ordinarily attributed to thesards, A's recognition (through
the very act of bargaining) of B's status qua haegé&chooser, implies that A has some
other-regarding attitudes toward B, even thougly e initially and ultimately rooted in

self-interest.

For instance, an individual (or a country) A coaloide by a certain agreement (or
treaty) in a way that benefits (individual or cayntB and thwarts its own short-term
interests. At this moment in time, at least, A sedmbe benefitting B in a way that is not
self-serving. Although A can explain her reasonanrentirely prudential and self-interested

way, there is a sense in which, at the time ofiliufy her obligations toward B, she may
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engage in an other-regrading frame of mind. Thang of mind may be necessary to
perform at least some obligations. If the agentibesnstantly occurrent to her mind that she
is not really concerned with B (but only actinganway that best serves her concern for
herself and that only accidentally coincide withti@es which would normally reflect a
concern for B), she may not be able to fulfill wedlr part of the deal. This is most obvious in
the case of someone hired to perform a caring wikek,a babysitter. Consider the case of a
babysitter who throws herself in the street to savehild from being run over by a car
risking her own life, although she would not hawene it had she thought carefully this
through. But she was, as it were, ‘in the momeint’'the performance of her contractual
obligation, her own interest had somewhat recededake room for the interest of the being
she had been entrusted with. A similar exampleimatlving a caring work would be the
case of a soldier risking her life. This argumeraynalso hold for the occupation of a role
contracted for that is much less inherently relatedther-regarding concern than caring for

a child.

An objection to this position is that, in suche&gsthe agent is simply being irrational
or deluded. Unless she is actually concerned ferfaite of other entities (the child or the
child’s parents, her fellow soldiers, her countoy)trying to be virtuous, the agent is just
doing a poor job at acting self-interestedly, ratttean a good one at acting in an other-
concerned way. One may answer this objection Ishitey out the claim that the agent could
not properly fulfill her part of the bargain withbengaging in a less-than-strictly self-
regarding state of mind. One could also point outhe fact that such temporarily - if not

ultimately - other-regarding attitude is quite coomto a bargaining culture, even one that
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would seem to embrace agents' primarily self-raggrdttitudes. Once someone has agreed
to build your house, cut your hair, babysit youild&hoversee a business project or a
humanitarian one, there is a sense in which the gawker, the one taking her job seriously,
is not merely counting the hours away and alwaygpke) it close to her awareness that she
is doing this only for money or self-interest. (Agathis may not hold true of all activities.
Certainly, the more alienating the work, the makely one may have only self-regarding
thoughts, but then, alienating work may be indicatof a failure to secure a really self-
interested deal and of exploitation rather than itmompatibility of bargaining and of

indirectly other-regarding concern.)

Another argument to the same end is that to haweern for oneself implies having
some other-regarding attitudes. Someone could liBngbby the rules of a community of
choosers recognizing each other as such out ofrgetest. Taking herself seriously, out of
self-concern, would imply taking her community sesly, and therefore would imply some

concern for the members of her community.

Lastly, a major reason for preferring to encourageulture where mutual other-
regarding concern would underlie trusting relatimthat it seems beneficial for everyone. It
encourages trusting other people's reliability wéks insurances of their compliance, and
therefore diminishes transaction costs. In additeoa quantifiable advantage, it provides an
emotional benefit: to do business with opportunistrangers, like negotiating with enemies,
iIs more anguishing and exhausting than dealing \pitople who are to some extent

concerned with us, and if this concern goes sa$ato seek a non-exploitative agreement
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(i.e. a result that is not merely strictly mutuabigneficial but that also takes into account
how well each party is doing and how much eacheisehitting from the bargain). Francis
and Silvers also underline the stability that sachother-regarding trust provides. All of

these advantages make other-regarding trust instrtaity desirable.

The other-regarding component of A's attitude wounbt be a mere accident,
inadvertence or lack of rationality. It would be Bnportant, maybe a necessary, part of
bargaining. The day-to-day basics of many jobs megyire at least a partial replacement of
self-interest with other-regarding interest: takaugtomersor patients’needs seriously, in a
way that require endorsing certain other-regardittigudes, taking one’s vocation seriously,
which requires loosing sight of the benefit to laéngd and relating to one’s art or profession
fittingly, as per the standards of that trade. Thay be merely an empirical matter about the
way humans endorse certain roles psychologically,itbcan plausibly be thought that the
operation of a contract sometimes requires suchew,vor at least that fulfilling one’s
contractwell does. This account would also explain why A's eondor others would be
limited (to the kind of other-regarding concernuegd by A’s role), which seems to better
fit with the notion of contracting than the ideatl® is more fundamentally concerned with
the fate of others. A’s other-regardingness wouwddiimited to (1) the other-regardingness
implied in considering the other party as a bargaiand (2) the other-regardingness
specifically contracted for (the idea that, whibeeeuting his part of the deal serving B's
interest, A will adopt a less-than-strictly selfyeeding attitude). This leads to a picture of
self-interested parties willing to adopt some lgditother-regarding attitudes, ultimately

grounded, nevertheless, in self-interest. Suchctum@ fits comfortably with the notion of
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contract which requires at once a certain degreselffinterest from the parties as well as

some cooperative dimensions.

So whether people trusting each other are indyreespecting each other and paying
tribute to their respective autonomy by implicittgcognizing each other's capacity to
bargain or are actually endorsing other-regarditiudes, they are not ultimately or directly
concerned for others; their attitudes are ultinyagalf-regarding, or ultimately anchored in
self-interest. This sort of other-regarding attéud not, therefore, real concern, as it is
contingent upon its serving the agent's own bestest. This indirectly other-regarding trust

is compatible with the bargaining paradigm and leucel of self-interest.

What is the implication of the possibility of ‘é@egarding other-regarding trust’
(and its potential desirability within a contractar frame) for Francis’and Silvers'
conclusions? They try to pit contracts againstttféiin a way that means to oppose bargain-
like contract with trust-based and trust-engendgeroontract. However, | have been
highlighting that trust does not need to be an retbgarding attitudé® As a result, while
Silvers and Francis are right about the benefitdrast, it is not obvious why the same
benefits could not be obtained from a self-regaydinderstanding of trust which would be

compatible with the bargaining paradigm of contatism.

It does not make it impossible for Silvers andnéra to use the weight of the benefits

of trust to prefer their trust-engendering contattheory of justice over a bargaining-like

138 Sjlvers and Francisustice Through Trugh 42) 61.
139 i1
ibid.
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contractual theory. It is plausible that a trusti@mdering social contract based on other-
regarding trust would yield to some benefits thategain-like social contract based on self-
regarding trust alone would not. Notably, the gaheunderlying knowledge that the
members of this bargaining community do not, atehd of the day, care for each other in
any way other than self-serving. This is not the 6 community that encourages social
propensities and feelings bound to enrich the idd&l’s life, like solidarity and a feeling of
community as opposed to isolation from other hunbemngs, lack of belonging and
loneliness, it may even be a somewhat threateronghawinity to be part of (it would in fact

seem alien to the human form of life as we know it)

However, it does limit the claims that Silvers afRdhncis can make against the
bargain-like model of contract since relations fst between self-interested parties are
possible, and probably more beneficial than white8 and Francis imply. It becomes less
obvious, then, that the bargain-like model of slocamtract, although it may fail to provide
the sort of benefits mentioned in the previous graph as well as the trust-based model,
may not provide these benefits indirectly, as vasllother benefits directly, better than the
trust-based model. Notably, one may challenge &ilvend Francis’empirical assumption

about the stability and security offered by bothitsof social contract.

What | have done in this section is show thatf-sgkrested’or ‘indirectly other-

regarding’trust can already be quite beneficial to contractord to the making of a social

contract. In particular, it seems to provide theangeto ‘promot[e] stable compliance with
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mutual expectationsind ‘stabiliz[e] cooperatioi’® in a satisfactory way. It seems plausible
that the inclusion of the PMD would promote trusem further but, then again, this is an
empirical hypothesis and it may not prove rights (Amentioned, e.g., one may note with
relief that one's government takes care of the afigntisabled and still be a ruthless
negotiator with able-minded people.) Even if it gdidnificantly further trust between able-
minded people, however, the inclusion of the PMDpagies to the social contract would
come at a great cost. The fact that they stand stleaalusively at the receiving end of the
mutually beneficial relation taken to be centralle idea of a fair contract would make them
very costly. To call human beings ‘costlgt ‘expensive’'may make one’s teeth cringe for
good reasons, but these reasons have probablygdthdo with the fact that we are missing
some facts about their ‘profitability(the fact that not abusing the PMD’s trust warraats
reputation or climate of constancy and trustwortks) both at the individual and collective
level}*! In sum, this section has provided grounds to dpre$l) the idea that the bargaining
model is not itself relying on trust (which is whaillvers and Francis imply when they pit
those ‘concerned to facilitate a culture of truagjainst those ‘seeking their mutual self-
interest**) although this trust is not based on other-regardéelings and (2) the hypothesis
that a trust based on other-regarding feelings @olla better job at securing agreements,
comforting expectations regarding other people’habveors*®and facilitating the trade of

one’s liberties for greater social cooperatith.

14%phid 60.
141ibid 68.
142ipbid 68.
143ihid 60.
144 ibid 75.
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That said, | do not deny that a strong case candm in favor of other-concerned or
regarding trust. It is evident that such a trustagigmatically exemplified by the trust that
takes place between a child and a parent, hagritees (that self-regarding trust does not
seem to have). The question is rather whether theses are best expressed or put to use in
a contractual theory. Silvers and Francis are flgbaight that justice is a matter of
encouraging not only self-regarding, but also otlegiarding trusting relations, mutual
dependence and sustainable relationsiBut is this a contractual matter? This is thedopi

of the next section.

3.3 Other-Regarding Trust and the Social Contract

Is the notion of trust, and more particularly thadkof trust underlain by other-regarding

concern (which Silvers and Francis want to integtatthe social contract and which would
more plausibly integrate the PMD), really linkedtih@ notion of a social contract? Or is the
desirability of trust (the merits of which Silveasid Francis are supporting in their essay)

better explained in other ways?

Silvers and Francis propose an understanding ofalsgontract that takes place
within a culture of trust: it is made possible bglamate of trust, which it also reinforc&8.
While I have no doubt that trust is important, lulbexplain this importance by reference to

other traits of the human condition. Silvers andn€éis do consider these facts (such as

145+ -
ibid 68.

1“8ibid 67. As already mentioned, Silvers and Fratae trust to be not only the result of a sociaitract, but

also a condition for it, ‘a foundational elemenbiargaining itself'.
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vulnerability and dependendyj but they go further than claiming that other-relijag trust
is particularly important: they interpret the sé@antract as being essentially trust-based and

trust-engendering.

A potential criticism of their position would bkat the notions of trust and contract
are not conceptually linked or as closely intergdras Francis and Silvers present them to
be. That being the case, a certain kind of trusy mell lead to the social inclusion of the

PMD and to granting them a RMS, but not on a catdrgan basis.

This criticism can be interpreted in a strong andieak way, but before | present
these two versions, to avoid confusion, let meestatat | understand Silvers and Francis to
be saying about (1) how trust and the social cohtiee connected and (2) about the nature
of trust, as their understanding of trust differenf the ones | have been presenting as

plausible contractarian options in the previougieas (3.2.2 to 3.2.4).

3.3.1 Preliminary Clarifications: Trust as ‘othregarding’ and as ‘inherent’

and non merely instrumental to the Social Contract

No one questions that the social contract engersteresort of trust. Silvers and Francis
disagree with a specific, widespread, contractauaderstanding of trust as instrumental.
They do not see trust as merely one of the goathefocial contract, or as a contractual

means to achieve some other goals. Instead, tleeirisst as inherently laced with the social

147 ibid 509.
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contract, which is conceived principally as a vectd this trust. Silvers and Francis
explicitly identify the social contract itself witbuilding trust’ by opposition to ‘bargaining’.
The social contract is not an event which uses@dentally builds, or capitalizes on trust: it
consistsof building trust-*® The trust fostered by this social contract is ats® motivating
force driving social cooperation and cohesion, byt@ast, say, to a sustained self-interest
and a legitimate authority backed up with a potdnise of force (which we could call a
‘Hobbesian trust’}*? In sum, a first dimension of the kind of trusttti®lvers and Francis

are considering is that it is central, or inhett®ntor not just instrumentally part of, the social

contract.

Secondly, it seems that Silvers and Francis aierrimeg to other-regarding trust.
While it appears that they want to talk of ‘trustore generally, if they are to contrast their
position with that of the ‘Hobbesian trust’, theyist be excluding strictly self-regarding and

instrumental trust.

In fact, their account echoes a virtue-based theeclimate of trust they have in mind
is one where people are trustworthy, and where‘tnisie’ should be fostered (hence, not
just as an instrument serving individual opportarisTheir account remains contractual
since this ‘virtue’is only desirable because it serves social cooperand would for that

reason be desired by the parties to the sociaracnt am not saying, therefore, that their

“Sibid 74.

1491n a way, the Hobbesian does not trust the penstnwhom he is dealing as much as he is relyingtate
authority to intervene should her fellow bargaidefect from her engagements. | write ‘in a way'cdngse it
can still be said that she ‘trusther fellow bargainer, but this trust is ultimategyounded in something
‘outside’ of the latter, which would not be the case, fotanse, if she was relying on the bargainer’s virtue
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account is a virtue-based one, since it makes #iaevof this virtue contingent upon
contractual thinking. However, the fact that ieasily, if not best, understood by reference to
a virtue (rather than to a merely opportunisticalgveloped trait) gives us a further insight
into their conception of trust and helps us to dreéistablish whether it is self- or other-
regarding.’®® The virtue of trustworthiness implies that someowdl not try to
opportunistically escape his obligations, for ins& by finding some sort or legal loophole,
some pretext, etc., the way a systematically andtlgtrational and self-interested agent
would. A defender of a ‘Hobbesian trustould say that to satisfy the other party’s
expectation by not tricking him is also somethihgttcan be explained in egoistic terms (for
instance, to establish a reputation to facilitateife deals). When we think of someone as
virtuously trustworthy (i.e. when we think of trugirthiness as a virtue) however, we do not
consider one’s motivation to live up to the expBotes placed in her to be purely self-
interested, but rather to be an attempt to perfwhat an ideally trustworthy agent would do.
Does this ideal of trustworthiness implies an otlegarding concern however? Is the

virtuously trustworthy individual ‘other-regardingltrustworthy?

On a definition of trustworthiness focused on potdbility or expectations, this does
not seem to be the case. For instance, while oryebma ‘person of her wordbecause it is
a good ideal to achieve rather than because ther&ign has the power to constrain her to
do so, it does not seem that the trustworthy imldigl will not necessarily have concern or
care for others. Nothing, in being a person of sneord, implies that one would feel the

compulsion to give one’s word in an other-concerwealy. That would involve other

130 A distinction, | repeat, that they themselves domake.
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motivations and maybe other virtues, but not thatustworthiness. As we saw, there can be
an other-regarding dimension to trust, but one @¢@uiggest that when we speak of ‘other-
regarding trust’, we are conflating different noisowhich are not necessarily analytically
connected. Instead, it is a shorthand for trusandigg an entrusted object which must be
treated, in order for trust to be honored, in amepotegarding way, that is with an other-
regarding attitude. Let me repeat Baier’'s defimtaf trust as the ‘accepted vulnerability to
another person’s power over something one carestabdhe confidence that such power
will not be used to harm what is entrust&d It so happens that certain entrusted objects
(say, oneselfualover) will be harmed if they are not related moan other-regarding way.
Some may insist to keep the notion of trust distinem other-regarding concern simply
because it may lead us astray by suggesting thiatstworthy individual need engage in

other-regarding attitudes toward the entrustedabbje

A counter-argument to this view would go as followwWhen we think of a
trustworthy person, we may naturally expect theg person will care for the trusting party’s
well-being. The one-trusted may not care for thigusted object in an other-regarding way,
but may care about the one-trusting in an otheandigg way, i.e. the one-trusted will be
concerned for the one-trusting and interested ipraving her well-being within the
boundaries defined by the terms of their trust. d&e see this understanding of trust at work
when we tell a friend ‘I trust you that you willpay the loan that | made yoor ‘you can
trust me: | will repay this loarnd distinguish it from when we say that we trustks. This

would be a richer understanding of trust, as it Mlomcorporate some other-regarding

51 Baier, Trusting People (n 109) 152.
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elements into it analytically. It would mean thathe trusted-one does not have an other-
regarding attitude underlying the discharge of dlaligations as the trusted party, she will
not be trustworthy and the relation to which sha garty would not really be one of trust,
but rather one of sheer predictability. Howeverseems to me that this is only the case
within certain relations of trust: paradigmaticallige one taking place alongside or within a
relation of care between a parent and a child. Ergmof other-regarding concern, valuing
or motivation toward the trusting party or the asted object (which may be the party
herself, or some aspects of her life, or expeatatiof future actions involving her) are not
necessary to all kinds of trusting relations. Hoerewn very many relations where we are
trusting someone, we will be more trusting if we aonvinced that the trusted-one has our
well-being at heart rather than just her own, aesabout us, or respect us in a strong other-
regarding sense (for instance, a Kantian one: sheves that she ought not to treat us as a

mere means).

The problem that this causes for Silvers and Hsaiscthat, as we stated, there is a
substantial bridge that needs to be built betwhertrust taking place with the PMD and the
trust required by a social contract, otherwisedosy the former may not improve the latter.
If we limited Silvers’and Francisargument to self-regarding trust, it would not semnt at
including the disabled merely because they canr e@gtations of trust, but only to explain
why, once they are already parties to such relatientrusted agents should live up to their
expectations. Why would contractors enter in reteti of trust with the PMD in the first
place (or respond to the PMD'’s unilaterally ‘impd'seust or endorse the role of one-trusted

when accidentally confronted with it)? We need ¢l @ome non-contractual ingredient to
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the picture or to tell a more complex contractuahs Silvers and Francis bridge that gap by

saying:

Trust carries not only an element of risk but asoelement of anticipatory
confidence. What better way to gain faith in othevglingness to be fair, and
thus to be induced to cooperate with them, thaolserving their willingness
to commit and honor commitments to people unableptoffer material

incentives or impose penalties, or by learninghefirt reputation for doing so?

152

This quote shows how Silvers and Francis use siustltaneously as a tool of predictability
and as a vehicle for other-regarding attitudestebus of justifying that we would engage in
relations of trust with the PMD on the basis ofitHeMS (which would then need to be
justified on some other ground), the PMD are helchéave an RMS because engaging in
relations of trust with them - the most defensebesainst a breach of trust and the easiest to
exploit of all - will show how trustworthy we fundeentally are. They use trusting relations
with the PMD as a way to promote certain virtuesciwhn turn promote social cooperation.
They suggest that fostering trust with the PMD vaBter trust between contractors of all ilk
by suggesting: ‘If we are trustworthy toward theatiled whom we could easily exploit,
think of how trustworthy we would be toward otherdjo can actually threaten us if we
refuse to cooperate with them or fail to fulfillroend of the deal.lt is not clear that this has
to do with trustworthiness instead of with somet drother-regarding concern. If | say: ‘I
treat a vulnerable person well, doesn’t that shmat t would be trustworthy toward you?’, |
am probably referring to two different virtues, amgan ‘Il am good/caring/generous, etc.

toward a vulnerable person, doesn’t that show ltteah generally virtuous, and therefore,

132 Sjlvers and Francisiustice Through Trugh 42) 69.
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that you may expect me to be trustworthy as wdllebuld also mean that the trusting
relations that | have with disabled people are satl with other-regardingtrust, which
makes me the sort of agent whose trustworthinespesial: it is underlain by an other-

concerned regard from which you, potential fellamiractor, would also benefit.

An argument against such a bridge would insisttloe particularity of various
relations. One could answer to the question asketla previous paragraph: ‘No, it shows
that you are a good carer, | still expect you t@lvathless negotiator(Also demonstrating a
virtuous character through one kind of relatioriferactivities does not necessarily correlate
a globally virtuous character.) I am not concludihgt Silvers and Francis are mistaken to
connect one’s propensity to other-regarding conceustworthiness, or to a composite
notion of other-regarding trust toward the PMD wiéhpropensity for exhibiting similar
virtues within other relations, notably social ceogtive endeavors central to the social
contract tradition. | am suggesting, however, tha connection must still be argued for and
| have reservations against it based on the ptyrafirelations (and of the attitudes, virtues
or dispositions, including trustworthiness, fittitg different relations). As a result, though |
agree with them that valuing other-regarding atetu (including responses to trust) toward
the PMD is essential to explaining their RMS, Idfiih risky to ground this RMS on the fact
that the ‘other-regarding trustve would have toward them is, in turn, connectethékind
of trust that contractarians are after. (I will dedth the charge of derivativeness in the last

section of this chapter.)
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To sum up, the sort of trust whose compatibilitithwthe social contract | am
exploring here has two properties: it is (1) otregarding (i.e. it is underlain by other-
regarding concern® and (2) seen as an inherent, rather than incijepart of

contracting>*

3.3.2 Other-Regarding Trust is not so closely imigred with the social

contract

A weak version of this claim or criticism would Heat other-regarding trust and the social
contract are not conceptually necessary to onehanof stronger version of this criticism
would hold that the notion of other-regarding trumtd the notion of contract are
incompatible. The former criticism would fragiliz8ilvers’ and Francis’ version of
contractarianism as it can then be compared (andnpally unfavorably so) with the
alternative bargaining model, like | did in the yioais section. The latter criticism would
pose a more serious obstacle to their claim thatstitial contract can be linked to other-

regarding trust. Something fundamental about tht®onaf contract - whether one taking

153 At any rate, | will take Silversand Francis’argument as an occasion to discuss whether theaeodef
marrying the social contract and other-regardingttis promising. If they mean to do something #tse that,

| am either not sure (1) that there is not a cdnfusf virtues at work or (2) that they are notifej back on
purely self-interested trust, which is insufficietat include the disabled, at least, as per theclajitheir
argument. Another reason why it is worth discusgitiger-regarding trust is that | believe that otregyarding
attitudes are key in understanding the PMD’s RM&] & am therefore interested to make my argument
progress in the direction that | find the most piging, to see what would - and what would not i best
frame to give expression to that an other-regarttingt and the other-regarding concern underlytngf also
seems structurally sensical to go through the tias®f trust (self-regarding, derivatively andimbately other-
regarding) that can sustain the social contractthadtontractual role of the PMD. In any case,jnkhhat my
attribution of views to Silvers and Francis is fairt, were | misguided, | would claim to utilizer@asonable
reading of them as a heuristic adversary (at tiraad)ally (at others).

1541d eswhile the Hobbesian also thinks that the sociaitiaet aims at social cooperation, she does not not
suppose that trust is necessarily the way to seitushe sees the social contract as rational b@rga and
only contingently as trust-building.
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place between self-interested parties or one taglage between other-regarding parties -

would prevent it to be a manifestation of otherargling concern or trust.

A first way to present these criticism is to a#kthe agents are already other-
motivated, why would they need to make a contr&it?ers and Francis would probably
answer to this objection that this question suppa@se&iew of contract as an enforcement
mechanism (which would secure trust between ifytidistrustful parties) rather than as
‘outcomes of processes of developing tridtThe problem would then be: why would these
processes assume a contractual form? Or, in tbager form of the criticism: can they
assume a contractual form? Can we, in other wonésningfully use the concept of contract

to connote such processes?

| see two main reasons to formulate processesheir-oegarding trust in a contract-
like way, and it is not immediately clear how eitineakes a meaningful use of the notion of
contract. By meaningful, | mean that the notiorcaftract must add a conceptual element to
a discussion of trust that is not already implgitrust, and that this element must plausibly
be called ‘contractual’, which implies that a stadive definition of ‘contractwould not do,
since the idea of contract within social contralcedry includes specific definitional
elements. Silvers and Francis may - and do - desfhése elements however. | take them to
be saying that the object of a social contract baéllto create institutions (or more generally,
a social background) which facilitates particulestances of (self- and other-regarding) trust,

constancy or ‘stable compliance with mutual expemta’ outside of an adversarial

155 ibhid 61.
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negotiating frame between self-interested parasswell as (to stem from and reinforce) a
culture of trust including an affective dimensidrbonding and other-regarding concern and
a disposition to depend upon and be depended upenst® Do these elements imply some
expression of binding, uncoerced will, which seem$e the common denominator of any

plausible definition of contract?

First, let us consider the idea that an agreemeatcontract would further reinforce
other-regarding trust. It is evident why an enfalde contract will put self-interested
parties’ minds at ease and allow for (self-regarding) trdmif it is unclear how the
contractual form would of itself buttress otherasdjng trust. If they are merely expressions
of pre-existing relations of trust, of renewed estaénts of these or of the parti@stentions
to abide by, or preserve, or augment these otlyardeng attitudes, what do (and how do) if
they add nothing to these relations of trust? Aléwely, if they multiply or (re)assert them
more boldly, are these assertions or statemen@njnway contracts?® The notions of
assertion and of other-regarding trust, rather e of contract, seem to explain why a

‘contract’ would further reinforce trust.

Cipid.

157 sustaining social cooperation fairly may be thalgsf social contract theory, as Silvers and Frapaint
out, but it is not necessarily the goal of all canting - one may contract with a killer for insten Also, | see
no reason to question their comments on the higibigocial contract theory concluding that contrdneory
has long been concerned with creating a ‘protectn@al order’since we are all vulnerable (I have explored
this idea in the previous chapter, on a more ti@u - rational-choice form of contractualism)hait than to
be a bargain between mutually disinterested pa$itgers and Francigustice Through Trugh 42) 60, 74-5.
However, thesgoalsare not the contract itself, but its object. Ithisough the expression of binding, uncoerced
will that they are attained.

1% One possible answer is that they are promisesjratitht sense a binding expression of will. Howeveis
would give the social contract a unilateral feedttis not in line with the characteristics of muityaand
collectiveness that are not only attached to thdition of social contract, but that Silvers andr&is do not
wish to let go of either. In any case, this promisrild be binding because of the autonomy of th#éypaho
made it. But that leaves it up to the party to pemrsomething else than trust. If we are to baseesttial
contract on the spontaneous promise of other-régatdistability - we need to say a lot more akioust - and,

it seems to me, why trust matters, within or owgsifla contractualist frame.
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The second potential justification for ‘contradiziag’ processes of developing
other-regarding trust would be a rather practiaa.oContract is a useful instrument to
clarify the content of our obligations and avoide tltosts resulting from confusion,
redundancy of work, etc. It does seem that contgcas a form of making clear plans,
channeling our efforts, and so on, is quite useifulvould be a matter of efficiency.
Predictability and efficiency are certainly two tuies that the contractual expression of will
provides. However, | think that this justificatiman be understood in two different ways,

and neither one seems to ultimately require thdib@qexpression of will.

In the first case, the contract would take plageveen parties who already trust each
other. In this case, it would look like planning maathan contracting, and the binding
character of the planning is not contract-ifR&Consider a case of planning underlaid by
mutual concern, indeed love, like the plans thadbraether and his sister make for the
weekend, say, to go fishing. Since the interestghef parties converge - each other's
happiness - there is no reason why the plans wowt be flexible if that better
accommodates one of them. The sister, surely,undlerstand that her brother has too much
work, etc. This seems to do away with the bindingeshsion of contract, or to make it at
best contingent upon serving the best interestseoparties. A contract that is not binding is

not much of a contract.

1591t can be contingent upon the fact that, as thing®lds, it still best serves the interests of gdities
involved. Without enforcement, why would it be athiese? Not because parties will naturally abide, fo
abiding’s sake or for the sake of the other partidbker-regarding concern toward other parties justyas well
justify notto abide.
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In the second case, the contract would take pheteeen parties who do not trust
each other, but for the well-being of someone winsts them. For instance, a mother is
contracting with a baker for the well-being of Isen, who she will feed upon delivery of the
bread. We should not confuse categories of peojtle whom we would not need such
binding agreement (for the mother to feed her sonrfstance) with those with whom we
would because their mutual devotion to each othweffare is far from secured (the
contractual relation between the baker and the emditr instance). Once we distinguish
these two categories, it seems that the former dedgon other-regarding trust but does not
really need the notion of contract to secure aeaaly existing trust, and that the latter does
need the notion of contract, but precisely becalses is no (or not enough) trust, and could
be based on self-regarding concern alone. Thigdigin is fairly obvious: feelings toward
my children are evidently different from feelingsvard the people with whom | contract for
the well-being of my children. However, it is impamt to distinguish them because the
temptation is great, if we talk of both relatiomsa same breath, to conclude from the fact
that contractual agreements indirectBrve trusting relations that we are considerirget
regarding contractual relations. One can easilyetstdnd that the former relation is other-
regarding but not contractual and that the laterointractual but not other regarding. To say
that both are simultaneously essentially contracama essentially other-regarding would

require some more justification.

This discussion leads me to conclude that, whilis easily understandable to see

how an enforceable contract will improve trust begw mutually disinterested parties, it is

not so clear how a contractual sort of agreementidvof itself play an important - or even,
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any - role in improving other-regarding trust. | awt claiming that it may never be the case,
but only suggesting that, in many cases of psewttractual processes fostering other-
regarding trust, it is in fact the notions of asisgror clarifying (rather than contracting) that
are fostering trust and that contracts servingtitigsrelationships do not necessarily take

place between the parties to that relationship.

One last reason to be suspicious toward at lef@stranging marriage of contract and
the mutual concern underlying certain trustingtreteships is that it could corrupt certain of
these relations. The notion of contract, the bigddrpression of wills out of respect for the
parties’autonomy, provides contracting agents with a sbmativation that may clash with,
or corrupt, rather that reinforce, the other-regaydconcerned, motivation. Consider, for
instance, how awkward discussions of marriage ectgrcan become. It it not unimaginable
that such discussions can eventually threaten #giage. This may be, precisely, because
the contractual aspect of marriage has nothingotavith the other-regarding romantic or
loving relation which is another aspect of marriagéhen the latter relations is brought
down to very earthly financial considerations, therties may be divided between their
contractual self-interested selves and their ursigdes, whose welfare become fused since
of the success of this common venture both thepimess depend and since, as love is often
thought to imply they take the welfare of the othsrseriously as - indeed, sometimes more
seriously than - their own. Notice how, in thistpre, the other-regarding aspect of marriage
would not need a contract and how the contractieroplating a separation, incites the
parties to endorse the self-regarding stance af tineire divorced self. | do not see the fact

that a single event (marriage) has both other-teggrattitudinal aspects and self-interested
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contractual ones as an indication that we are migalith an other-regarding contract (no
more than | conflated the relation between a madinerher son with the relation between the
mother and the baker). On the contrary, there miffe dimensions point to almost two

different, indeed potentially incompatible, relaiso

Not all relations based on other-regarding truay roe thus corrupted, but certainly
many would. Consider contracts between friends famdily. Silvers and Francis could
answer that this corruption only comes because assuming that the contract must ask the
parties to take a self-regarding stance incompattith their other-regarding one (as the
case of two lovers engaged to each others askeut thhemselves in the shoes of their future
divorced selves). Of course, some other contracts,especially, this being their main point,
the social contract, can be other-regarding, cdntlas parties to take an other-regarding

stancet®®

%0 Here is an illustration of the sort of responsat tBilvers and Francis might provide. Some, likeo@n
O'Neill, have criticized the intense multiplicatiofiforms and procedures to insure that partie ltmnsented
in medical contextsAutonomy and Trust in Bioethi¢€€UP 2002). Instead of being seen as an expresgion
trust, however, these numerous, formalized expassf autonomy cultivate distrust. (If you mugrsa form
every time before you can do anything, it puts yow position in which you could be blamed for thug
rather than not putting yourself in a vulnerablsipion.) Silvers and Francis would say thas sort of contract
is primarily aimed at protecting the parties' ‘atstie’ autonomy in a way that is already presuming that
contracts do not reflect trust but rather distrudiich is what Silvers and Francis challenge. Ifwauld think
that contracts reflect trust, we would rather ssydeat the contract can stipulate that the patianttrust the
doctor and that the institutional frame would préenanake sure that the doctor is reliable, so tiratparties
can afford dependency. It would be the sort of tencouraging dependency, vulnerability and trus

| have been questioning how much of a ‘contraatbperly speaking, that assertion of trust wouldltem also
suggesting that the aspects that would be bindkpgessions of will (i.e. contractual) may be indiea of

distrust. (For instance, a patient may fear thatdbctor would fail to bring up an experimentalywexpensive
treatment as a possibility, and a doctor may feandpsued.) Lastly, | will suggest that the factthontracts
emphasize the value of the contractors' autononaenrmines (by making incident or contingent uporthg

value of trust (and trusting relationships, or othelationships answering to people - in this casedical
patients’- needs).

155



Importantly, however, the idea of a contract, ee@e which would be aware that
human beings live vulnerable lives of mutual degeee@ giving a great room to that fact in
the decision of contractual provisions, would stitjuire the parties to wonder what is most
beneficial to their own (other-regarding) self ahd terms they would like themselves and
others to be bound to, as though the parties witbravthey would contract would all distrust
one another, in spite of everyone being awaredhatf them are capable of other-regarding
concern and crave other-regarding trust. Appeatmga contractual process seems an
admission of distrust, perfectly compatible witle idea that we want to create, through this
contract between distrustful parties, the oppotyufor trusting relationships of all sorts.
Again, the other-regarding aspects of the motharrstationship are not somehow passed on

to the mother-baker one because the latter semedf®itmer.

Like I noted in the previous section, this is tdeny that the picture of contractors
(and human beings more generally) as more otherdeyy than the rational-choice or
Hobbesian models of social contract theory woulggsst is implausible. On the contrary,
the way in which human beings live in relationgtrofst all their lives, may they be family,
friends, community members, suggest that suchioektare central to human life. Instead,

the question is whether the social contract itselhould or can be such a relation.

3.4 Can all the PMD take part in trusting relationships?

Silvers and Francis understand trusting and beungiworthy in a way that does not imply

‘sophisticated ratiocination’. Most vulnerable hummare able to know when it is safe to put
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one's welfare in another's hands or, if they stainthe trusted end of the trusting relation,
how to earn that trustworthiness. ‘Small childreamn csense the consequences of being
inconstant, unreliable, or dishonest—that is, oingpeuntrustworthy—well enough to be
deterred by thent®! Even animals can ‘learn what behaviors they mukibét to gain and

hold the other’s trust:®?

A problem is that this ground for being a subjetfustice would exclude those
unable to be actively part of a trusting relatiapsleven at the receiving, trusting, end. It is
important to state, however, how little this pontiof PMD is. This is a conceptual, rather
than empirical, work, and | am not in a positiorptovide statistics. Such numbers would be,
in any case, controversial because of how diffitult to draw certain conclusions about the
mental states underlying the behaviors of manyverbal PMD. | rather want to make two
points. First, individuals incapable to trust cemriaexist. We can think of individuals who
seem to have difficulty to recognize others, to enalge contact, to associate the pain they
are feeling to a particular hand hurting them, ke tomfort they are feeling to particular
cradling arms, to the point that a relation of tigsmpossible to establish. Other disabilities
or mental illnesses can also leave people in actaiye’ state, such as advanced stages of
Alzheimer. Some conditions may deprive an otherwrselligent individual from the
capacity to relate to other human beings in anrathgarding way. A sociopath, for instance,
may opportunistically trust others but only in df-segarding way (as he may be able to

‘grasp’ the motivations or attitudes underlying the behesyiof the person he trusts only

181 Sjlvers and Francisustice Through Trugh 42) 68-9.
'*2ipid 71.
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superficially)®®

Do we want to exclude all such individuals frore #imbit of justice? (If the
capacity to trust would be a sufficient rather tremmecessary condition, they would not
necessarily be excluded, but their inclusion wod&bend on whether there is another

plausible ground for including PMD unable to trjst.

The second point regarding the fact that Silvensd Francis’argument may not
cover all the PMD is not a criticism. On the congrd want to highlight how important the
portion of PMD covered by this ground would be. iBportant, in fact, that Silversand
Francis’ contractarian approach to the issue of integrating PMD, would already
accomplish a tremendous progress and one shouldagbéct the pragmatic consideration
that their effort to remain within a contractuaktication political scheme seems less
radical than alternative explanations which mayehavharder time to translate into easily
sellable public policies. Their view counters amportant ‘miscategorizing problem’: most of
the PMD often tend to be associated with the mes¢re cases of disability among th&h.

In particular, Silvers and Francis force us to imeakhat the sort of trust that takes place
between able-minded people is not essentially rdiffefrom the one taking place between
beings with dramatically less capacities. Thistiewius to examine more closely cases where
we have assumed that trust is impossible. (Foamtsgt, even in the previously mentioned

case of PMD unable to distinguish individuals, wauld observe that they can still be

1831t may be said in such a case that he is stil irelationship of trust, if only at the receivingde but one
could think (1) that individuals with such capaeitiwould be expected to reciprocate to be propaily to be
parties to relations of trust (given the collectivautual aspect of trust) or (2) that his self+iasted,
opportunistic understanding of the trust he is iy from prevents him from really being in alaton of
trust - in spite of the appearance, it would betlamosort of relation, say an exploitative one iftstance.
Perhaps this would be explained by a constant rhetatte of wanting to exploit the other throughstruather
than being a fair, but self-interested, bargainex relation of trust.

184 carlson (n 10).
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engaged into a ‘non-personalizesbrt of trust: in a competently caring environmehgy
may grow to be receptive of care in a more trustiag than they would be if they had spent

years in an abusive institution.)

In sum, the trust-based contractarian model has aitivantage of yielding to a
conclusion that | believe is morally correct sinahough it may still be too exclusivist, it
brings most PMD within the ambit of justice. Howevé have questioned some of its
assumptions, and | will insist that the reasonvég for inclusion is not the one that seems to

most truly render our moral intuitions on why weghtito respect the PMD.

Its relative non-radicalism could still make it raoattractive than alternative
justifications in terms of influencing public paks. However, this approach makes the
inclusion of the PMDs hostage to the fact the desig of a fair society would indeed value
and prioritize securing a culture of trust and tmesthiness between members of the
community*®® It is not obvious that parties to the contract idomake it such a priority to
establish a trust-facilitating environment, i.e. emvironment that allows for a very broad
range of (mutually reinforcing) trustworthiness @wé all relations of trust - either between
strangers who contract together and carers and edog are somehow conflated). To put it
otherwise, must the development of this broad-ramgirtue of trustworthiness be such a

central social goal of a fair society? Since S#vand Francis have taken the contractarian

185 And by this ‘trust’they must mean more than the trivial idea thatpidieies must use some sort of trust. Of
course, any sort of contract would imply some sbttust, but it could be a trust secured by auth@nd self-
interest, as | said. They must assume that thecgemts to the design of the social contract wilint to
establish a setting propitious for trusting relaichat go much beyond trust insured by authornity self-
interest alone.
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route which has faith in the parties' wisdom, nadidy, moral insights and, they would
plausibly add, other-regarding moral motivationsyt can only hope that the contractual
procedure yields to such a result. Is it so obvithat parties to the social contract would
agree to this however? Maybe Silvers and Frahaie gotten something right about the
human condition and that this broad, polymorphttissndeed what we individually and
collectively need and if we start establishing thst of social model, we will realize it
works better for us, as a community and as indaisluBut if they have gotten the moral
motivations for respecting the PMD wrong, it wouldt yield to that result and, given
Silvers’ and Francis’proceduralist commitment, there would be no higbgesund, no
substantial goods to use as a trump against tlhitsed the procedure, for telling the parties

they have gotten it wrong and have misunderstoenl best interests.

3.5 How important is trust?

The issues | am exploring in this last sectionteeta the importance of trust. So far, | have
been criticizing the idea that the social contraas compatible with ‘trust-building’, or the
stronger claim that its participants are best seiwea ‘trust-building’'understanding of the
social contract, and have been suggesting that analmderstanding may not be the most
secure (or even intuitively correct) way to includ# of the PMD within our ethical

community.

Trusting relations with the PMD seem intuitivelighly morally important, however,

and if 1 do not think that the importance of tmsst is best understood in contractual terms, |
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need to put trust in its place and at least parthe possibility of explaining it otherwise.
There are two questions to explore with regarch&iiportance of trust: ‘how important is
trust?’and ‘how is trust important?’: (1) is trust as imjamt or central as Silvers and Francis

take it to be? and (2) on what is its importanaagded? how is it to be cashed out?

3.5.1 The problem of the derivative importanceaafontractarian trust-based

status

| want to point out how a non-contractarian focasother-regarding trust would be able to
avoid a problem with the contractarian account:ftw that the emphasis on the value of a
trusting culture or trust-fostering political argement, rather than on the value that being
integrated as full members of our ethical commuhiyg for the PMD, seems to make the

latter value derivative of, or contingent upon, tbener one.

X's capacity to trust seems like a good groundnfioral obligations toward X. But
does that imply that we have robust duties towardi.¥. duties correlating a RMS),
including notably duties of justice? A conceptioh jostice based on trust is far from
unimaginable, but would need to be argued. It da@sseem that Silvers and Francis have
provided, or tried to provide, such a conceptiordekled, it is central to their argument that
they want to remain within a contractual frame tinakes justice a matter of fair contracting.
Contracting is not replaced by trust as a foundaliqustification for authority, it rather

becomes closely connected to it, notably by belmegggdoal of such contracting. They still
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have the ‘contractarian faitlh proceduralism to generate good outcomes, rakizer in the

(pre- or a- procedural identification of such sabsial goods}®®

If one argued the simpler claim that one can loeeanber of the ethical community
working out the principles of justice if one hag ttapacity to trust, then the claim that the
PMD able to trust are owed a RMS would be estaptisiBut it is not certain that such a
claim would be successful and, at any rate, Silvansl Francisargument is more subtle and
complex. While they do claim that there should beontliers and that disabled individuals
should be included even if they cannot reciprocagmificantly in terms of their social
contributionbecausehis creates a climate of trust, it seems thatt{@y are only ‘derivative
subjects'®’ of justice: their inclusion seems primarily wareuah by the impact of such an
inclusion, which ‘enrich[es] another kind of enfityhe cooperative scheme (or the social
climate, the community culture, or society itséfffby opposition to enriching PMD's lives
directly.) (2) On that view, the capacity to trastthe PMD has, in itself, nothing to do with
their inclusion, other than because including bgimdho trust us within our community

makes for a desirable or good climate.

As we saw, Silversand Francis’'underlying thought is that an agent who does not
exploit the most exploitable being we can imaginestrbe a reliable one. | have challenged
this idea: someone could abide by ethical prinsiptemanding not to exploit very

unfortunate people but allowing agents to be rgthler even callous toward anyone else.

1% sijlvers and Francigustice Through Trugn 42) 53-4.
167 Nussbaum's terminology: (n 19) 327.
188 Sjlvers and Francisustice Through Trugh 42) 45.
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One could also simply say that there is less to §@m exploiting a PMD than to exploit
some more capable people, say people able to vastkirf sweatshops. That said, the claim
remains true when it refers to the community rathen to specific individuals. If a state
makes provisions for the most easily exploitabbde @ontractors will know that they live in
a state that pays attention to the human condibbrsinerability and dependency, including
their own. However, this consequentialist way tokl@t the issue does instrumentalize the
PMD since the primary goal pursued is to build ttrwihin the community, not to have

concern for the PMD.

There is even some potentially denigrating uncertmward the PMD if we imply
that ‘if we have concern fahem we must be living in some bleeding heart comnyiniDf
course, this is not the intuition that Silvers aacncis are pursuing, substantiating and
formalizing. Their underlying intuition rather seero be: ‘my community recognizes and
grant the proper moral weight to the human depenydand vulnerability from which | am
not myself immune.’But this sort of justification either takes us todaa more self-
interested version of the social contract or towafdstification based on the importance of
human dependency and vulnerability, both of whiah do without Francisand Silvers’
trust-based version of contractualism. It seemsl harescape instrumentalizing the PMD

from within their account.

To answer the criticism that we would only be govthe PMD derivative importance

if we included the PMD because they serve the aatipe social scheme, one could claim

that it is part of the proper attitude of engagimgelations of trust to avoid such calculating
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justification, and that we should temporarily suspeour self-interested or community-
oriented ‘moral focal point’, which should rathes Hirected towards the trusting individual
in a non-instrumentalizing idea. | have already tloered such a possibility, but whether or
not it is plausible, other problems remain. | webmment on two of them in the next

sections.

3.5.2 Does their capacity to be part of trustingtrens most centrally explain

why the PMD should be subjects of justice?

Are Silvers and Francis not assuming that disalllachans are particularly important
outliers? | find that their treatment of the issaferusting animals reveals some tension in

this regard.

Their response is that they are not arbitrarilyuBog on the disabled exclusively: they
happen to be an important group of individuals tkegak from capacities traditionally taken
to be necessary to participate to cooperative desfga fair society, but possessing the
capacity to trust and, often, be trusted. Any euthble to trust or be trusted should fall
within the scope of justice and be equal politizatticipants-°> Some entities, like plants or
rocks, do not have the cognitive capacities requiee trust, but some animals do trust
humans. They are therefore owed trustworthinesgerSiand Francis write. It is not clear
how much they bite the bullet of their premises bogr. They go on saying that ‘[c]hildren

who torture animals often grow into adults who trether people cruelly. The man who

189hid 49.
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whips his malnourished fallen carthorse strikeasisomeone to avoid in doing businéss.’
Do they mean to curtail our duties toward beings & trust only to the extent that it creates
a trusting community of humans? The derivative espé the duties owed to animals -
because it serves the community of people whol{readtter’ - is analogous to Kant's and
subject to the same criticism. Surely, we wantit@ gnore than a right not to be tortured (or
other derivative limited privileges) to the PMD. tBuSilvers and Francis are promising full

political integration to outliers, why curtail it ithe case of animals?

Maybe they do not wish to do so: they say thatnais could be ‘active participants
in shaping principles that nurture a climate ostrt’? However, they seem to retreat from
this bold position about the status of animals wtety go on asking what this status should
imply, what is owed to animals capable of trust. ¥&mnot only trust thetatus quoto
inform us on this if we are to recognize to aninthks power of a real input to the creation of
a fair community. Surely, not many will disagreatthorturing our pets is wrong, but it is
rather these subordinating relations (such as dieagsen) that need to be questioned. (We
do not want to be asking questions analogous te ‘stoould we morally behave toward the
sort of feeble-minded, fickle, child-like being thaoman is?’and rather consider the very
prejudices embedded in the questions we ask a@ag ide that we have bred animals for our
enjoyment, used others for our unilateral benehtsmted others for fun.) It is not evident
either why only domesticated animals would be ablérust us. Dogs become ‘actively’

attached to people. But it doesn't seem that chike cows do: what implications does that

170 i

ibid 72.
" Immanuel KantlLectures on Ethicél. B. Schneewind (ed), Peter Heath (trans), CUS¥)L912-3.
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have on their status? What about wild animals? Thay only have intra-species relations of
trust (or no propensity to trust altogether), ey are still vulnerable to human actions.
However, Silvers and Francis do not reduce theonatf trust to that of vulnerability (and |

think they are correct not to), but that resultshieir theory excluding some PMD. The more
lax their requirement for trust is, however, thereymne could claim, it applies to animals. It
is not unimaginable that wild animals may learmfrivequent encounters with humans that

they are not to be feared, for instance.

Silvers’ and Francis’criterion to distinguish the morally relevant sait trust is
whether it will foster a culture of trust. They sthyat a man who whips his carthorse more
than is strictly necessary and nourishes it jusugh for it to perform its work well but not
enough for it to have a pleasant horse-existenes dot seem like a man we would want to
make business with. Not all businessmen would agree if we assume that the parties to
the social contract would agree, why would theythatk that the men hunting wild felines
or cutting trees from the natural habitat of wildbmkeys are also undesirable business
partners? (This latter finding would be surprisisgice hunting and exploiting the
environment has been the traditional setting angecbbof contractual arrangements,

including theories of the social contract.)

Would it be that the contractual parties have spmegudices and would more readily
trust someone who treats certain vulnerable beivgs but not others because the parties
happen to already care for one group more tharhar®dtf this initial concern is warranted

by some moral (non-prejudiced) reasons, it needsetexplained in reference to something
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else than trust. | do think there are ways to wmligtish the relations that we have toward
animals and the ones we have with humans, butytleaifficult to do so by using only the
notion of trust. Using the capacity to trust as ¢benerstone to bring outliers in the ethical
community, unless it is paired with some other (aotentially competing) moral ground,
makes it hard to explain why disabled people sesrhet owed something different from
what is owed to animals also able to trust (ifstthe case that we want to make this
distinction, and I think we should, because aninaald disabled humans are different sorts of
beings, have different forms of life, are part dfedent relations with non-disabled humans,
etc.) This is a particular instance of the more egeh problem that the specialness or
particularity of the PMD’s moral status is not fuxplained by a reference to their impact
on a trusting culture alone. The fact that Silvenst! Franciscontractual trust-based account
of justice allows for assessment of inter-specmdrdution tends to suggest a justificatory
broadness which may miss what is relevantly padrcabout the PMD, especially given the

problematic tensions this assessment leads to.

Another problem worth mentioning about the broadnef the criterion of a
unsophisticated capacity to trust is that the nb@®c a definition of trust we adopt, the less
appealing trust is as a sufficient (and Silvers Brehcis seem to say, neces$&)yground
for being a potential participant to the social tcact, a subject of justice. Reduced to some
strict behavior of dependence for instance, tha wfgrust would apply to a great number of
beings, but it would be unclear why this sort afstrwould matter so much. In fact, even a

more cognitively sophisticated understanding obttrdoes not evidently provide us with

173 phid 69.
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grounds to pay serious moral attention to a beimdind this being intrinsically important

and eventually to divert our resources toward inap@ this being’s welfare, should the right

circumstances occur and the right relation betwaaselves and this being be established.
An enemy trusting me to betray my friends is a faold his trust does not obligate me
morally. There seems to be nothing normati¥about trust in and of itself. What makes it
worse to harm my little brother who had grown testrme rather than a child | do not know
is explained by the role | have come to endorsaatdwny brother, the relation between him
and | (say, one of care, or of brotherly love)heatthan trust (although trust may well have
evolved from that relation, indeed infuse it). Wiest why and how much trust would be

valuable, is the topic of the next sectidn.

3.5.3 Why other-regarding trust may still matteithim a non-contractual

theory of justice

Why is a climate of trust - or trusting relation®ma generally - desirable or good? Silvers’
and Francisanswer is that it best achieves the fundamentaladisocial contract theory: to
sustain social cooperation. And it does so, asdl{renentioned, by disposing participants to

constancy and ‘promoting stable compliance with ualitexpectations”® notably by

" This does not mean that trust is not valuablegiitainly enriches people's lives.

1 |n the case of Silversind Francisargument, what makes a capacity to trust normasitke fact that it is
chosen by parties to the social contract. (And ehearties would choose it, they suggest, becausteof
positive impact that relations of trust and a adtaf trust will have on society as a whole.) Weuldanot value
the mentally disabledua trusters, butjua potential maximizers of social global happinesss(@aing that to
show trustworthiness toward vulnerable PMD is i igarticularly good way to develop a culture oftj. The
capacity to trust thus interpreted grounds theaustaf subject of justice because trusting individwlows for
greater social cohesion rather then because ‘teistee the sort of beings we should treat particulesyi.

78 Silvers and Francisustice Through Trugh 42) 60.
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establishing the trustworthiness of agents (indiglty or collectively) by the fact they are in
other-regarding trust relations (i.e. trust unddrlay other-regarding concern). | agree that a
climate of trust is desirable, but not (or not pipally) because it facilitates expectations,
reliability and foreseeability between contractdvly way of explaining the value of trust
makes it less foundational and central a good ihame sees it as the most basic and

important condition to be met through the sociadtcact for it to be successful.

A climate of trust is indeed desirable, among ptteasons, for the self-interested
reasons considered in the previous chapter (onsfayfncontractarianism assuming self-
interest and rationality). | would know, as an atmelisabled citizen, that | (or my children,
or my loved ones) would be taken care of, shoular ithey) need it some day. This would
also allow me to live a less anguished, over-cagtide in which | can take more risks to
achieve happiness. It would also invite, if notigéle, me to be more reliable and disposed
to help out (directly or via my government) depeartdadividuals, as | have recognized the
importance of making provisions for human depengearad vulnerability, which can, but

for luck, affect some individuals to very extensdegrees.

Contrary to Silvers’and Francis’, such a justification for includingethlisabled
would not appeal to a capacity to trust. It wouldher be based on concern for one's own
vulnerability (and possibly that of others). Theaaity to trust would be fostered because it
benefits the figure of the ‘directontractor, the central case of a member of thecadth

community on a contractarian account, the uncoedepbssessor of RMS on traditional
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contractarian grounds (a capacity to benefit oedten others) who decides to extend an

RMS to beings on other grounds.

The difference between a direct and indirect isicln may not seem very significant,
but it is practically and conceptually relevanbife wants to use trust as a ground for RMS.
Is there something about the capacity to trustwmatld make someone a full member of our
ethical community regardless of the impact thatrhembership has on the community? That
is, would this individual trait ground the othegeeding concern underlying the sort of non-

Hobbesian contractarianism that Silvers and Frameisiefending?

It seems to me that the answer is negative. Homvévis not only because it serves
the community that the capacity to trust is impotitdt serves the individual, and is therefore
important because the individual is important. §Thmportance is not itself based on the
capacity to trust, otherwise, this reasoning wdagdcircular.) It is not the capacity to trust
per sethat matters, but the fact that a trusting refai® often a symptom of concern. The
fact that X trusts me will not of itself make X imogpant to me. It may rather be indicative
that sheis important to me, and that | am already engagedomesconcerned behaviors
toward X that have caused X to have certain expeosgtoward me. Trust may crystallize
or spell these expectations out, rather than haitially created them. It is also plausible that
| will have no moral concern and moral obligatidosbeings who (misleadingly) trust me,
at least not in the name of that very trust. Bysame token, it seems that | may have strong
obligations toward beings who do not have trusergectations from me. In sum, it is not

evident that a capacity to trust in and of itsetfuld grant a RMS to the PMD. It may serve

170



the community's culture of trust, as Silvers ananErs argue, but then, it is not clear how it

would necessarily be the other-regarding sortudtton which they capitalize.

3.6 Conclusion

One must acknowledge that Silverand Francis’ trust-based and trust-engendering
contractarian account of why the PMD should beudel in our ethical community is very
ingenious, considering the admissions by importhimkers of the contractual tradition that
to try to include mentally disabled people on tlasib of their ‘contributionwas a dead
letter.”” While it seems to go a long way to justify inte@pa, however, it has two

significant weaknesses.

First, it still excludes some PMD. This in itselbes not reveal a lacuna in their
argument, unless | assume that no PMD should blided from the designing of a fair
society, which would be question-begging. Howeverseems that Silvers and Francis
themselves would be unsatisfied with some PMD raimgioutliers. Firstly, they seem to
assume that their theory would encompal$utliers’’® They only passingly mention that

‘almost everyone’can trust and immediately after assert that ‘even most vulnerable

17 Silvers and Francis do also modify some assumgttaken for granted by this contribution-based ebrt
contractarianism, but see next footnote on my mes$or keeping these issues separate.

178 Silvers and Francislustice Through Trugin 42) 44: ‘no one should have to be an outlias.| previously
noted, however, this statement is implicitly quetif They must be implyingomesort of properties qualifying

a being to be an ‘inlier’, otherwise, stones, faand rabbits would be outliers. Without these proeg, a being
would not even be an ‘outlier’; in order to stangdside of a community, one needs to be the sdreafg who
canstandin some position vis-a-vis a community as an iesiok an outsider. This way of presenting the issue
of exclusion or integration reveals that the ethingestigation on this matter must not focus esataly on
understanding some individual properties that mattéhe absolute (i.e. in or outside of a commyniiut also
how a community is defined in a morally relevanywa
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individuals may be parties to trust® Secondly, it seems plausible that a culture ofttru
would better take root in a society making a spepratective place even for disabled
individuals deprived from the cognitive capacitteat would enable them to trust, but their
argument seems to lack the internal resources ke s case, as they have chosen to focus
on an internally, individually possessed capacifyTheir argument could be taken to
provide a justification for integrating the vastjoréty of PMD, as we need not be committed
to finding a unique ground for inclusion. A diffete(potentially non-contractual) ground
may explain why the most cognitively impaired amahg PMD ought to be granted an

equivalent statu&?

However, their justifications for including the BMwould still face a second
problem, as they do not seem to entirely captungomant reasons why the PMD would
matter in a way that would require their inclusioto our ethical community. One could say
that their argument already provides sufficiensoee for considering the PMD as parties to
the social contract and that it does not necegdaaNe to aim at being a full account of what
is owed to the PMD. However, these reasons mightahways be sufficient, and might

include incorrect or questionable assumptions aind. Notably, as | have suggested, this

ibid 69.

1801t the criterion for being integrated to the sdaiantract would just be that this inclusion wotitdter the
climate of trust, one could argue that X could bhelided even if X cannot take part to relationstrobt
themselves. However, the problem of the lack ofelation between the relation contractors wouldehanth

X and the climate of trust would be even more proreed, and so would the derivativeness of X's ‘RMS’
supposing it can be a RMS. Also, what would thidusion mean if it cannot be understood in termsaking
part to a social matrix of trusting relations? Hawuld it benefit X itself? Such an inclusion woulkely
ultimately be justified by a preference or belisfsared by community members rather than because & i
contractor like them. (Consider, e.g., integratamgient sculpted rocks considered as benevolentsspis
members of the social contract.)

181 e. have their interests considered by the desiof a fair society to be as important and wordty
consideration as the interests of the other ‘mtwgislators’, leaving aside for now the complexuessof
whether they themselves, like Silvers suggest harckelsewhere, should be considered as activddaygis
participants.
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contractarian argument instrumentalizes the PMD:weeld care for them and recognize
their role as members of society because it wonltberage a culture of trust where non-
mutually beneficial relations could take place &edfostered® Since the way in which the

PMD benefit or threaten us is very indirect (bytéssig or hindering a collectively

beneficial culture of trust, or trust-facilitatingnd engendering institutions) it leaves it
opened for someone to claim that we do not nedadctade the PMD at an early stage of the
social contract. This argument does not seem tessetily require that we give them an
initially important moral status. As | have suggestthey may come in later, when social
architects think it beneficial to the community (@hom they are not yet seen a part of) to
bring them in, along with bridges, public librariesd laws protecting old trees. From a
contractual point of view, it seems that it is wdhéney most plausibly fit. (This may seem
wrong because we intuit other reasons for themet@iken a more important status than
bridges. But these reasons may find a better esioreselsewhere than in contractual

thinking.)

182 As we have seen in the previous chapter, thigisrit is not addressed to Silvemd Francisargument
specifically but to a broad variety of contractarsan that assumes that parties to the social atintnaist be
able to contribute to this collective endeavor @ithreaten the social order should they be lefsidatof it.
Silvers’ and Francisargument has the advantage that it could be usethke the case that we should include
the PMD without modifying these contractarian asstioms. Such is not their intention however. They
challenge these assumptions by noting that pactiesalso have other-regarding, not only prudeiatial self-
interested, motivations. Although | interpreteditf®@gument as a trust-based contractarianismr, grygument
draws from different varieties of social contrdwdries, which we could associate to both contriactizsm and
contractualism. Sometimes, Silvers and Francis a@ppethe logic of the former tradition, by congiitg how
disabled people could contribute to social coopenafif they were involved in the adoption of ierms and
could therefore request a structure that wouldnatloeem to be ‘productive’: see e.g. Silvers ananeis (n 42)
49 and 69). At other times, they appeal to the Kanidea that is ‘[c]entral to the point of contiiag is that
each party is respected as in some broad sensg deimooser{Silvers and Francis (n 42) 44). There is no (at
least not immediately evident) contradiction is king on these two fronts, but the thrust of themgument
being on trust and the benefits of a culture obtirl take them to be centrally dealing with theadthat
including the disabled benefits us all, in a sehsg fits better within the first, rather than gecond, variety of
social contract theory. They have more to say atfmustatus of the disablegha active choosers, but that is a
topic that | will deal with later in order not tmrfuse the arguments favoring the inclusion of BiMD and
better analyze their respective merits.
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Even if Silvers’and Francis’key insight is formulated in a way that emphasizes
other-regarding trust rather that self-interestt(lobyjing away from a bargaining paradigm to
a trust-generating based one), the criticism ofrumsentalization is hard to avoid. Caring
about very weak beings may foster trust, reliahilt feeling of community, of being oneself
the potential recipient of care and help and reakern (rather than some apparently other-
regarding attitudes ultimately based in self-ins€xeetc., but would only be valuable if it
effectively promotes those ends desired by cordradiand if there are no other better ways

of promoting them).

Silvers and Francis have nonetheless provided itia&e to be the best case made up
to now to conceptualize the notion of ‘mutual adege’ at the heart of the social contract in
a way that allows to put this sort of benefit ie #tontractual balance. They have provided a
very compelling way of harnessing, within a contuat theory, the ‘multifaceted and diffuse
benefit to society of interacting with [the menyalmpaired] and supporting thertt® as
Nussbaum puts it. Many philosophers agree on thiguse benefit’; the hard disagreement
is whether it can be placed within a contractuabtly in order to justify granting a RMS to

the PMD.

Ultimately, | do not think that the social contras the best conceptual frame to
compellingly and entirely express the importanceuath a special benefit. More particularly,
to respond to Silvers and Francis, | am not corednthat relations of trust with the PMD

could constitute such a benefit. On the contradrigs more intuitively plausible to me that to

183 Nussbaum (n 19) 105.
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ground the PMD’s RMS on their capacity to trustsptiie cart before the horse. In other
words, It is because the PMD already have a RM&ufgted on a different basis in need to
be articulated) that we ought to engage in trusteigtions with them (if and when this is
required by their RMS) rather than because thee leaeapacity to trust (and therefore to

indirectly and questionably contribute to a truaséd and trust-engendering social contract).

If we assume, as | do in this thesis, that the Pihdbe a RMS and should be owed
stringent duties of justice, it is far from obviott the capacity to trust is the most salient
aspect of their RMS. The value of a climate of ¢ottegarding) trust, although it plausibly
fits their version of the social contract, does s@¢m to best fit our ordinary intuitions about
why we owe it to the PMD to honor their trust andricite them to trust us in the first place.
The real reasons behind this would probably exphdig we still owe them a very important
concern (and probably one warranting integratioauoethical community) even when they

cannot trust.

For instance, even though Lennie trusts GeorgéamovelOf Mice and Merguoted
as an epigraph, the value and normativity of thisttcannot be grounded on the hypothesis
that it fosters a social climate of trust. Lennexsstence helps in nothing, indeed hinders the
climate of trust reigning in the community. (As keow from the story, Lennie is mentally
disabled and George cares after him. He kills a amomithout criminal intentions and is
chased to be lynched. George ultimately his frikednie who is hunted to spare him a
harsher death.) George has no doubt about thgeiray of his duties toward Lennie. There

is a sense in which George would not have it afmgrotvay and in which Lennie is not a
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burden: he just happens to be there, like Geongesdif. And to think of Lennie as a burden
is to think of human beings as unburdened fromamaher or to think that this is a proper

moral aspiration to have.

This is precisely what, for better or worse, cacdtarianism generally assumes.
Silvers and Francis challenge this assumption wdaladoxically defending the questionable
hypothesis that Lennie’s capacity to engage irticela of trust entitle him to a RMS. In this

novel, however, trust-fostering contractarianstaeeangry mob chasing him with riflé¥!

184 One may note that Lennie has betrayed the comyisiniiust and the social climate of trust needdeo
reestablished through his punishment, but my pisithat Lennie has no separate claim to a rigHifeaif it
turns out that his capacity to properly respondrtist is defective due to his mental limitationgisT story,
mutatis mutandiillustrates how one is entitled to a RMS on atilased contractarian account. It is not about
Lennie being a subject of justice who must be gulgpished. On the contrary, he has no special nataalis
left, he is chased to be summarily killed like amaal who disturbs the community’s tranquility.

176



4 THE PMD As AcTIVE CITIZENS

In the last decade, the two philosophers Anita ésdvand Leslie P. Francis have been
developing elements of a theory of justice whichulddboth retain the social contract frame
(mostly in its form rendered mainstream by Rawlaj dully integrate outliers (those

marginalized people whose RMS is inexistent orditamon insecure grounds), in particular
the disabled. Most of the writings | will be focngion has a more specific focus on the

cognitively disabled, and also purports to applgltaost all PMD.

Working separately and together, they are probétdybest representatives of the
view that the PMD have the necessary capacitidge toonceptualized as active participants
within a liberal theory of justice and more partarly within a social contract theory. Their
view is characterized by an effort to maintain fheradigmatic features of liberal social
contract theories, such as the requirement of amgnthe capacity to have a conception of
the good, and the possessions of talents whichcoatribute to the common social pool.
Contrarily to the theorists of passive citizensiipom we have explored, they go further in
redefining or broadening these notions. Howeventreoily to other theorists of active
citizenship whom we will explof€® (as well as other theorists conferring a RMS ®RIMD

on the other bases than capacities specificallyinget within a social contract argument

'8 Such as Christie Hartley (n 27), who conceptualite notion of mutuality and reciprocity as deniagd
only a sort of ‘engagement’.
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whom we will not explor®®) they do not make these notions less demandinig\egring

the threshold of requirements to be granted a RMi&aonsidered a full subject of justice.
Instead, they ‘elevatethe PMD to more traditional standards for statususjecthood®’
They do reconceptualize these standards - all eftthee groups | am contrasting do, but
whereas the ‘passive citizenshtpeorists reconceptualize them in order to makerttieect
integration of the PMD innocuous or compatiblen@t strongly, urgently or compellingly
justified) with a social contract taking place beem capable, active citizens, and whereas
the ‘active citizenshiptheorists who ‘lowerthe standards reconceptualize them in order to
capture a greater number of less capacitated hesigsrs and Francis reconceptualize these
standards in a less radical way, by anchoring timetine liberal tradition, of which they offer
plausible readings. This is notable in the way imol they anchor their theory of ‘justice
through trust’and their views of conceptions of the good (asalycrather than strictly
independently scripted) within established liberabitions. Certainly, this approach counts
in their favor, at least pragmatically, in so far iacremental changes better answer to a
valued tradition deeply embedded into our libemalitigal culture (and revived by Rawls)
which they suggest to better understand rather thayverthrow. At the same time as they

reconceptualize in a relatively traditional way Regeral notions of the social contract, they

18 ‘Among the more inclusive criteria proposed are th@pacity to communicate, or for minimal
communication with other humans; to value or cémegive and receive love; and to engage in relatigps
characterized by reciprocity of carécitations omitted) David Wasserman and others gi@tive Disability
and Moral Status’,The Stanford Encyclopedia of Philosopf$ummer 2013 edn), forthcoming URL:
<http://plato.stanford.edu/archives/sum2013/ent@mitive-disability?.

187 Surely, the theorists who ‘lowedr ‘lessen’the threshold for RMS, contractual or not, would consider
that their reconceptualization implies any pejoatiessening’: they are simply getting to the traf what
should suffice to establish moral status or subjsmd within a theory of justice. Yet, it is part 8flvers’ and
Francis’ conceptual frame to be aware of the social anaiiéstl context within which disabled people have
been conceptualized as objects of obligationsgatsbf subjects) and to suggest that pejorative (@fgheing a
non-contributing beneficiary and a ‘burden’) magidiously accompany such less demanding benchmasks,
we will see.
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also do something that neither of the two otheugsomentioned above do (at least nowhere
near as forcefully): they reconceptualize the PMignmselves, or rather they spend a
considerate amount of their argumentative focushow the disabled can individually be
enabled to meet a (liberal) threshold (by contwagt only or mostly focusing on rethinking

this threshold).

Through the seven essays that we will considehis chapter, Silvers and Francis
develop a rather complex conceptual apparatus terttee case for the integration of the
PMD mentioned above. Their arguments involve thetctkng of a theory of justice (justice
through trust) and an under-developed suggestioanother theory of justice (justice for
talents) as well as metaphysical, ethical and $ogical arguments dealing notably with
autonomy, conceptions of the good, ‘cognitive grests’and prejudices toward the disabled
when we see them primarily as objects of redistitlou instead of participants to be
integrated. To their merits, these elements fgetber coherently like pieces of a puzzle the
key components of which | am summing up in the following premises or claims. While |
think there is much to be said in their favor, tlteynot fully capture the reasons why we
care for the mentally disabled. | must conclude theen a social contract theory extended
with the conceptual apparatus provided by Silverd Brancis would not be sufficient to
satisfactorily and fully explain why we owe the tsof duties we owe to the mentally
disabled, severely or not, although it certainleg@n important way in explaining a lot of

them.
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(1) The PMD should be socially integrated rather thaind the beneficiaries of
compensatory distribution.

(2) The justifications for this integration are theitents and capacities to cooperate,

(3) as well as the fact that their integration to tbeia structure will enhance social trust

(4) and their capacity for formulating a conceptiorite good

(5) thanks to the help of the proper support, a supiait must not become a kind of
compensatory distribution (or else, it would codica premise # 1) but rather

enhance individual capacities in a way that enabtgal contribution and integration.

Not all of their essays are focused exclusivelyttm cognitively disabled, but | will
myself take this focus and interpret some of S#varguments as applying to the PMD
when | believe she would herself agree to it arat ther argument allows for it. | have
already assessed the merits of (3), their theorjsifce as trust, which was complex and
promising enough to deserve a separate chapter, (alsould not very well fit in a chapter

on contractualist theories of active citizensHf}).

Before | start exploring and problematizing Sit/eand Francisarguments, | should
make its connection with social contract theoryliexdp Their arguments are to the effect
that the PMD effectively possess capacities pattih@ taking part to a collective endeavor

regulated by a social contract. Namely, their tleand their capacities to cooperate and to

188 The PMD’s capacity to trust or foster trust is maonvincingly read as a kind of passive partiégat
though it could also be understood as a non-taaditiactive kind. It is also most simply and boldtgted as a
contractarian integrationist argument instead otoatractualist one. This is why | used it as thestbe
contractarian case for (active or passive) citibgnavailable. It may be associated with contrdetmainstead,
though | suspect that taking the capacity to ‘trusb seriously may imply not taking other psychotagi
capacities central to contractualist doctrinesosesly enough.
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elaborate a conception of the good with the prepeport are ‘contractuallyiseful. Silvers’
focus on their social as well as their philosophigege (i.e. their social role as well as their
roles within justice theories) and how both reiotba common harmful stereotype is also
relevant to at least a variety of social contraebties which would have trouble successfully
justifying the integration of the PMD if they wemnly seen as objects of compensatory
redistribution, as ‘burdenstather than as valuable participants to contr&et-lmoral,
political and social arrangements. In her worddlistributive schemes that cast people with
disabilities as supported by others rather thaisugporting others thereby diminish their
opportunities by denying them the identities thegedh to initiate mutual or reciprocal

189

relationships,™” that is, the kind of relationships which consgtuthe sort of social

cooperation that reasonable subjects of justicddvendeavor to pursue fairy°

4.1 Justice For Talents

4.1.1 The Distributive Discourse of Compensatidarsus the Rewarding

Discourse of Talents

Anita Silvers starts with a dichotomy between tid[CPas vulnerable, dependent, burdens,
and the PMD as potential social participants. Tperational goals of justice associated with

the former conception are distribution, separatgpgcial treatments and accommodations

189 Anita Silvers, ‘Formal Justicein Disability, Difference, Discrimination: Perspectiveon Justice in
Bioethics and Public Policy (Anita Silvers, David¥germanMary B. Mahowald (eds), Rowman & Littlefield
1998) 13, 142.

19 Rawls, Political Liberalism(n 1) 16, 20, 50.
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whereas the operational goals associated with #tierl conception of the PMD are

integration, similar treatment and neutrafity.

Silvers’ dichotomy between integration and compensationingsilag to Martha
Minow’s dichotomy between denying and recognizinffedence and Ronald Dworkin’'s
dichotomy between the right to an equal treatmedttae right to be treated as an eddal.
Martha Minow called it the dilemma of differenceviien does treating people differently
emphasize their differences and stigmatize or linkdem on that basis? And when does
treating people the same become insensitive to thi#erence and likely to stigmatize or

hinder them on that basis%

Silvers clearly takes a side in this dichotomye $ opposed to the idea that the
‘problem’ of disability is one of (re)distribution, which iolves seeing the disabled as
burdensome, deficient and needy. The justificatmgus is put on their ‘special needs’
requiring ‘extraordinary allocations of resourcemd this philosophical frame is influenced
by, and exacerbates, a pejorative or prejudiced @fathinking about the disabled. The
resulting just practices required by such a viesodlas the harmful effect of furthering the
social isolation of the disabled. This isolatiom, rather insulation, of the disabled both
within concrete social institutions and structuaesl within philosophy is the key problem

that Silvers is fighting against. Her proposalasshift the focus of considerations of justice

191 Martha L. Minow,Making All the Difference: Inclusion, Exclusion,caAmerican Law(Cornell University
Press, 1991) 20-21; Anita Silvers, ‘No talent? Beythe worst off!; A diverse theory of justice fisability’
in Disability and Disadvantagéimberley Brownlee, Adam Cureton (eds) OUP 20163,1167-9.

192 Sjlvers,No Talents?(n 191) 167-9; Silverstormal Justice(n 189) 126; Ronald DworkiriTaking Right
Seriously(Harvard Univeristy Press 1978) 227.

193 Minow (n 191) 20.
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from distribution to integratio®® In other words, the metric of justice should beiao
access, integration, opportunity to cooperate atigigate to society and express one’s
talents, instead of focusing on enabling the PMPadake of the basic goods or capabilities
that non-disabled people enjoy. Of course, suclo@d gcould be social integration, but
Silvers’ point is to contrast a focus on social integratidth a focus on compensation for
their misfortune. The models she is criticizing Wbtoo quickly abandon the possibility of
integrating the PMD and redistribute resourcestfm PMD by creating special - often
protective and apparently well-meant - regimes foe PMD. Such insular regimes
correlating, | believe, an insular kind of morahtsis, isolate the PMD, alienate them from
society, hinder their self-accomplishment and, gmeeunder such expansive tutelage, ‘cast

them as exceptionally needy and thereby in defmitpared with other peopl&®

It is in this sense that Silvers is contrastingtribution and integration. However, |
note that we could, like David Wasserman, insist th ‘just social response to disabilities
must encompass distributive concertt§’ and that the good(s) of integration, social
participation and contribution are simply goodsb®distributedamong others. Instead of
proposing a shift from distribution to integratidBilvers might have proposed a shift from
distribution of resources and compensation forcl laf (normal) abilities to distribution of
the conditions for being socially integrated. Aftl; it is not distributiorper sethat she is
against, but distribution of the wrong kind of resme or good to people in dire need of being

socially included and recognized as active citizand talented contributors, rather than

19 Silvers,Formal Justicgn 189) 4-5.

19 ibid 34.

1% Anita Silvers, David Wasserman, Mary B. Mahowabisability, Difference, Discrimination: Perspective
on Justice in Bioethics and Public Polidydwman & Littlefield 1998) 6.
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being further marginalized and tagged as burdensamdeneedy unfortunate beings to be
brought to an average or minimal level of well-lgeby some standard of normalcy through

measures that isolate them.

This conceptual shift is part of her contractualiategrationist strategy of
conceptualizing the disabled as active contractamsl citizens instead of passive
beneficiaries. On her account, focusing on rediistion at a later stage of the social contract
procedures (as well as on redistribution at a Istiege of social cooperation and production)
has inherently exclusivist consequences. By empimgsisocial integration instead of
accommodation or compensation, she characterizeslifabled as active participants or
contributors instead of passive beneficiaries, Whidngs them closer to the figure of active

contractors that the current chapter is considering

4.1.2 Social and Philosophical Prejudices Isotatthe PMD from Active

Participation

While Silvers does not deny that the PMD can ar@lkhsometimes be the object of care
and recognizes that justice can also be a matteomipensation, she seems to (potentially
paradoxically) hold that it is a mistake to emphastompensatory concerns in a theory of

justice dealing with the disabled. Indeed, shetaids against it:

There is all the difference in the world betweemamving of people with

disabilities as equal and thereby as deserving sunt differentiated treatment
as is needed to reform social practice that exsliudem and thinking of them
as deficient and thereby as deserving of speciakfiis, entitlements, and
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exemptions to sustain them in their exclusion frohe mainstream of

commercial and civic lifé®’
Silvers suggests that people conceived as suppgitetected or cared for are not ‘social
persons in a full and meaningful sen§&Her description of their state of vulnerabilitydan
dependence has a certain hyperbolic or pejoratnge (the PMD’s ‘extraordinary needs’,
‘spectacular needinesdriggering a ‘visceral protective [psychologicalgsponse’) that
makes her claim easier to accept. It is still anclghat theorists more comfortable with
grounding the duties of justice toward the PMD logirt vulnerability and dependence would
be uncomfortable with. Silversargument thus seems to limit the possibility ofnigea
subject of justice or a ‘social person in a fuldaneaningful sensdb the capacity of being
integrated. Her requirement that the PMD be able‘indiate mutual or reciprocal

relationships’and support others is alarming considering thetéitians of some PMD.

My worry is that, no matter how progressive, hel@nd inclusivist her proposal is,
her attempt to make the PMD fit in a mainstream @had the person and of robust political
entitlements may be yet another sort of normaliztigtegy which Silvers herself criticizes.
(By ‘normalizing’, | mean here to conceptualize #®ID, the standards of capacities they
ought to possess to be entitled to a RMS, and émeflis they are owed, in function of a
central case of person.) Silvers criticizes casegongful normalizing - such as capping the
PMD'’s social support to the realization of ‘averagkents’or even a lower threshold of a
basic minimum. However, her own characterizationtled PMD as individuals to be

integrated rather than compensated seems likedadfinormalization. By forcing the PMD

197 Sjlvers,Formal Justicgn 189) 138.
*ipbid 141.
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into the traditional liberal model of person or t@ntractualist model of a social member,
she risks denying that central aspects of the PMi2és and of the relations we have with
them have more to do with caring for dependent [getipan with enabling their active
participation and expression of talents to contabto the common good, and that these
aspects can be regulated by principles of justiiemly believe that her proposal is sound:
our philosophical and political focus on comperwatis often prejudiced and may lead to
wrongfully leave the PMD with an insular (and geallgr lesser) moral status. It is
nonetheless unjustifiably reductionist. Even if #&ID did have the contracting capacities
and talents that she assumes they would have, dgineeproper social support, their RMS
would still (at least, also) be grounded on othsgegts of their identity and relations. | find
that this conclusion is all the more salutary toe PMD that we may find that they do not
have the kinds of contracting capacities and talémit a contractualist frame would require
them to have in order to grant them a RMS, whiclhi&s conclusion that | reach in the

penultimate section of this chapter on cognitivesineses.

4.1.3 Justice for Talents: What Good and For WiRmsefit?

Surely, it sounds like a promising idea to take tim#ion of talents seriously and more
specifically, to take the category of ‘talented PM&eriously. By contrast, we generally
speak of the PMD’s ‘talentsh a compassionate and metaphorical way, as ththeyhcould

not really belong to the category of ‘talented’daven less ‘exceptionally talented’, people.
That we take the notion of talents seriously in$base that we recognize the value that the

cultivation and expression of talents have forwilials, and as a matter of respect for the
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individual, as well as of increasing the pool ofreoon resources or value is not very
controversial. To say that tH&MD should be conceptualized as talented individussead
of talentless unfortunate individuals burdening & of us or as being entitled to have their
talents supported beyond the realization of ‘averdglents’ is a more novel and

controversial claim, and one worth defending.

Let me start by pointing out a problem affectirey general argument: the conflation
of different (dis)advantages for the disabled. hpulling many conceptual strands into a
single bundle of justice-related ideas, models strategies that she favors (the ‘integration’
bundle), and equally many strands into the bundb she criticizes (the ‘distribution’
bundle). It may be problematic if we realize tHag¢de different strands do not have to be
pulled together. Here are a few strands worth umimgafor me to state my agreements and

disagreements.

She associates the notion of distribution wittharacterization of the PMD as ‘worst
off’ but this association seems quite contingent, itesgfi the argument she makes for it. |
suggested that the operational goal of justice ccdag distribution in either case, but
distribution of different goods, to different peepfor different reasons. This brings us to the

nature of the goods that could be distributed asSgeers’ arguments:

(1) conditions to realize one’s talents (subjectivadtad)

(2) conditions to realize average or minimum talentsci@ ‘normal’ standard or

objective basic threshold required for human flshing)
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(3) conditions to realize one’s exceptional talents

(4) conditions to be socially integrated.

One must also come clear about who is to be e&dfisociety or the individual or,
if both, whether one has priority over the otheastly, talents can be used as properties
which justify granting a robust status to a being@n be a notion guiding redistribution to
beings whose status is already secured (Silverglyndsals with the latter as she, by and
large, assumes in her writing on ‘justice as talethtat the disabled are already members of
society, but portions of her argument can be readtating that being talented is a RMS-
granting capacity insofar as the truly talentlesh éutside of the scope of ‘justice for

talents’.)

All of these notions are distinct and should netassumed to always fall within the
same bag, though they may, and perhaps Siletash is that they do, although | suspect she
is only interested to highlight that in numerouses these notions are related in the
following way: it is both good for the individuaind for society to promote talents and
exceptional talents, and social integration alldarsthe realization of these talents for the
individual’'s and society’s sake. These notions manely coincide but sometimes they will
not and this becomes a problem when we must chio@seto distribute limited resources

and prioritize the realization of certain goodseeds over others.

For instance, certain ordinary talents may coiacwith social integration while

others may be exercised solitarily. The good ofadantegration and of talents are therefore
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not to be analytically connected as necessary far another (except if we take ‘social
integration’to mean simply to have benefitted from an upbriggind from social resources
allowing one to possess the capacities that h&dscising, even as a hermit). This may be
even truer of extraordinary talents, if the sayiggniuses are misunderstootdblds any
truth. While the realization of one’s ordinary aegtraordinary talents will further one’s
well-being or flourishing, they will not always sersociety, for instance, by increasing the
common pool of resources. (We may define ‘servivgdocial goodloosely, but there is a
limit. Perhaps an iconoclastic poet will turn ooiteinrich humanity’s heritage for generations
to come. Even so, however, the exercise of cetédémts will still not enrich society but be
for the individual’'s benefit alone. For instancetadent for meditating.) Also, it is not clear
whether a society has such a stringent duty to twegpdevelop one’s exceptional talents out
of consideration for that person if other peopledmét had the chance to develop even their
ordinary talents (even more so, to add anothealtg] if the latter talents serve society but

not the former).

Silvers does not conclude by jettisoning the camspéory distributive discourse
altogether, but only to argue that the disabledikhbe granted the conditions for their social
integration and the realization of their talentsaogifferent basis. My answer is that once the
distinctions above are made, such a conclusionotsso obvious and therefore that a
contractual account may not suffice to explainPihD’s entitlement to have a robust claim

to have their needs supported.
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For instance, we could cap the social supporhefrealization of people’s ‘ordinary
talents’ to 60% (of realization of these talents, evaluaabjectively), given our limited
resources, but cap the social support for the zathn of people’s exceptional talents to
10%2° If we decided to give more than the allotted 6Q%@% to disabled people, it would
more likely be a form of compensation for the Iest@t they incur in many areas of their
lives rather than just the result of an assesswietie value of their talents. More generally,
though | believe that justice for the PMD can kafed as ‘justice for talentsi many cases,
| would insist to keep distributive compensatorynoerns within a theory of ‘justice for
talents’ applying to them, as respect for their talents rofign or best be understood as a

way to care for them.

Silvers, on the other hand, grounds her theoryustice for talents’on two pillars
different from caring, and even more from compeapnsaand charity. First, focusing on
realizing people’s talents is a way that ‘enabl[espperative interaction among them’, lets
them participate to ‘productive cooperatiand does not exclude them from ‘collaborative
human activities’'where these strengths and talents can be put t6°Uslewever, this
conception of talents limits the kind of talentatthvould be supported to those that are in
demand, from a social point of view. There is adyemle to this: it is framing the PMD ‘like
the rest of us’: we are all ‘sellingur talents intersubjectively, and it is part ofv&rs’

underlying belief that we should not think of thelP as having anything less to ‘sell’. It is

199 At times, Silvers seem to conflate both kindsaénts (which are, after all, all parts of somesertalents)

but our intuitions differ when someone can reaalpg®sing for this argument’s sake that such a ssate
proper way to talk about talents) a score of 10@adénts’ and someone else only has the potential to score a
50 on the talent scale. To help both at 60% ofrttespective potentials seems unfair, @asertain threshold
which already respect people’s basic needs tozeedhemselves through talents and beyond which thei
additional ‘fortune’seems more of a luxury than the realization of n#spects of people’s welfare.

20E g. SilversNo TalentsZn 191) 192, 196-8.
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not obvious, however, that all PMD indeed havertzl¢o ‘sell’if that is the line of argument
taken. The first pillar of Silversjustice for talents’connects social integration and talents in
a way that does not seem necessary and limits ¢tiennof ‘talents’ or the available

justifications for supporting them.

The second pillar is oriented toward individuagher the common good: promoting
someone’s talents respects people’s autonomy aptbires their self-esteeffit While the
importance of people’s autonomy and developmergens$onal projects and talents is very
much prized not only in the social contract trawfifi but in modern moral and political
philosophy at large, it is not clear that suppatthe talents of some disabled people as a
matter of remediation should not come before suppptheir talents as a kind of reward for
the exercise of these talents. (Otherwise, | wilggest, capping their talents in more

restrictive ways would not seem so unfair.)

Some may think of a third pillar: that the devetmmt of talents, including
exceptional talents, is the relevant social aintgalf, but | think about Silvershosition in
the more conventional framework of setting socrabnities by thinking about people’s well-

being.

4.1.4 Remediating Distributive Schei@e Integrative Pro-Talents Scheme

21 sjlvers,No TalentsZn 191) 192.
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This section criticizes the tendency to opt forraque scheme or a unique justification to
deal with the PMD, as well as the tendency to gaieer conclusions that apply to some
cognitively disabled people to all of them. Theseohistic’ or generalizing tendencies,
though easily correctable, affect a considerablewarnof literature on disability and justice.

| do not reject Silversposition but | suggest that its reach needs taubited.

| agree with Silvers that integrative schemes iarportant to respect and show
concern for the PMD and | also agree that concéping the PMD as utterly non-
reciprocating recipients of care is likely to feGahd feed on) prejudices about disabled
people (as ‘talentlessburdens’) and that in many cases this would ctustia loss for
society and a mistake about the value of theirtigmal of the relations we have with them. |
do not agree, however, that a frame focussing ompenmsation or remediation for the worst
off is conceptually bound to cause such an imp&iters’ claim that it ‘inescapabl{®
cause such an impact does not seem justified. ddmgpensatory frame could be preserved
and its harmful social reception mitigated in picadtways that would not imply a wholesale

rejection of it.

Are there other reasons for focusing on disabladividuals qua primarily
autonomous beings to whom we owe integration (&edstupport to achieve that end) as a
matter of justice rather than to opt for a modetrd disabled as primarily vulnerable and
dependent and to whom justice requires us to givepensation, remediation and care? In

addition to the reason just mentioned, Silvers (@mdhis account, Francis as well) can also

22 gjlvers,Formal Justicgn 189) 34.
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invoke the advantages of remaining within our m@ag#n political tradition and liberal
commitments. This reason justifies promoting a epbgalization of the PMD as social
participants, but | do not find that it would conippgly justify not conceptualizing them as
‘worst off’ or ‘cared-for’ deserving support and protection as a matter aicpias well. This
one-sided way of characterizing the PMD is alsbeariticized in alternative theories which
consider the PMD primarily as dependents and oohgicler that they ought to be integrated
or encouraged to develop their talents as a megmoperly caring for them. These are two
paradigms, encompassing a conception of the PMheobasis for their subjecthood, and of
the duties of justice owed to them. The former édigations of care or protection within a
more fundamental obligation to respect their autoypavhereas the latter nest the obligation
to respect their autonomy in a more fundamentaf thutare for them. A third way would be
to accept a paradigm conciliating both dimensidns® PMD by recognizing that the PMD,
like any other human beings, are at once autonorandsiependent, that these two traits are
ineliminable parts of what humans beings are, aatlthoth morality and justice should take
this into account without trying to subsume one ehision in the other. | will come back to

such a pluralist model in the conclusion.

It may be useful to contrast Anita Silveemd Eva Kittay’s personal experiences to
make sense of their respective (I am suggestingsr-meneralizatiorf>> They use the
category of ‘disabled’in a way that requires more specificity. ProfesSolvers is a

wheelchair user, and like wheelchair users, shenhdso cope with various exclusions and

23 gjlvers camps herself on the integration/autonsidg: SilversFormal Justicgn 189) 38-9, 144.
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humiliationg® which, in spite of being prejudiced and unfoundefien cost wheelchair
users the opportunity to exercise their entitlemetd express their talents. It is obviously
understandable why exceptionally gifted people liex could not care less about being
granted charity but rather demand to be treatell déicency and justice and be given the
same opportunity as anyone to realize their commeif the good and satisfy their tastes. It
is indeed profoundly insulting for someone capablkelp herself, let alone hundreds around
her, to be socially pictured as some sort of ‘bordan image sadly reinforced by policies
and theories emphasizing disabled people’s needistbeir talents, and distinguishing their
needs as somehow essentially different from thels\@é other folks. On the other hand,
Professor Kittay's daughter, Sesha is a grown womudh congenital cerebral palsy and
severe mental disability. She was expressive, aldaand welcoming when | met her, but
she was unable to talk, and it is unclear to metldreshe would have recognized me if | had
come to pay her a visit on the following day. Elar mother, has acted as a carer for Sesha
for her whole life and, like most parents of cotyaly impaired people, made sure that her
daughter would be properly cared for when her gareauld no longer carry out this work.

It is unsurprising that much of her work has foalea the fair distribution of caring.

| believe that such personal experiences can lermme’s philosophical arguments,
because it enriches the life of the philosopher had moral insight. | think that both
philosophers address valid problems and should Igitg careful not to over-generalize.

There is a danger that a philosopher wanting toereakorceful point about the category of

204 consider SilversFormal Justicgn 189) 1 and 114-5.
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the disabled as a whole forgets that an alternaisw may also hold in other cases, or in the

same cases concurrently, but to different degree.

As obvious as this point sounds, Silvers and IKittanong other authors, sometimes
ignore it. The category of the disabled cannot feated with the category of the PMD.
There are important moral differences between ghysand mental disabilities, as well as
between light and severe cognitive impairmentghénfour essays by Silvers (one being co-
written with Francis), only one is about disabilitygeneral. The numerous examples used in
that particular essa¥ illustrate cases in which conceptualizations sabled individuals as
objects or protection and care rather than as Isparéicipants have not been beneficial for
all parties involved. (I would still hold that, evén such cases, remediating frames should
not be abandoned altogether although | wholly aghe¢ they should recede when they
become incompatible with more appropriate integyeatiames.) Silvers seamlessly transpose
many of her arguments and her core way of thinkmg her three other essays focused on
mental disability. However, this transposition b@es problematic when it means to be
applied to the PMD as well (as it does) and whamderestimates the number of PMD that
their integrative theory and its liberal conceptapparatus, no matter how much broader
they made it, fails to (plausibly) capture, or $aib properly express our intuitions on the

central reasons for being morally obligated to them

The solution is simple: we have to make clear thatPMD constitute a particular

case. This assertion should not alarm theorisigatt to detect theoretical moves that have

25 gjlvers,Formal Justicgn 189).
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socially outlying effects. | am not saying that tRMD fall under a different status
altogether: | believe that both paradigms of autey@nd dependence apply to all human
beings and that both frames apply alternately,ifferént extents, at different times of our
lives, and in different relations. Only narrow (asdmewhat outlandish though common)
understandings of autonomy, care and dependenay ai$ to categorize people agher
autonomousor dependent. Philosophical, political and legal rayitlealizing such fictive
categories may do more harm than good. The fattaha individual would happen to be
extremely dependent and have an almost inexistent ng) autonomy would not
fundamentally affect his moral and political statii®ugh the autonomy-based frames would
apply little, or, in some rare cases, not at ale ¥e both dependent and autonomous to
different degrees, and the level of autonomy doafts necessarily correlate the level of
dependence in an inversely proportional way (inddpace and autonomy are not simply
antonyms), except when they apply to a same relation or event and their simultaneous
increase would be contradictory. To illustrate, caa be highly autonomous and yet highly
depend upon others, as is the case of people padimplex collective endeavors toward
success. One’s lack of autonomy in a particulapeet like feeding oneself, may however
more or less directly correlate an augmented degresed (on being fed) in that specific

regard.

This ‘conciliatory’ model would not reject the pertinence of socialt@mt theory for
describing moral obligations and duties of justiget it would curtail it to certain relational
aspects of the PMD’s lives (and | add, though ibéyond the scope of this thesis, of the

lives of non-disabled people as well). By contréisg¢, exclusively contractual model would
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insist that justice is fundamentally a matter oéldeys with subjects who are autonomous
and independent and, while their other traits (Ik@nerability and dependence) are
ineliminable, they indirectly become consideratiafgustice if and only if their welfare is
rationally brought up by contractors, conceivedimariety of ways, but still excluding the

PMD.

Such a model, if successful, would at least curantractualism’s ambition to
provide the grounds for RMS. | will start sketchiihgn the next, concluding chapter. The
second portion of this chapter is dedicated toremtalist views that would rather insist that

the PMD have what it takes to be contractors.

4.2 The PMD'’s Capacity for Formulating and Realizirg a Conception of

the Good

An important constructivist feature present in abaontract theory is the idea that a
substantial notion of what the ‘goo(to be pursued individually and collectively) isosid

not precede the contractual procedure, but patfjyb€ its outcome or be inherent to the
developed contractual procedure and (2) be lefifdividuals to determine for themselves

within certain (contractually determined) consttain

It is therefore important for Silvers and Francishow that the PMD can effectively
have and express such a ‘will’, i.e. that they e#factively author or originate a conception

of the good (and therefore are amongst the actoneed of a contractual scenario to avoid
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conflict and maximize the possibility of realiziigeir own conception of the goods and
satisfy their tastes deriving from it). Their aisnto show that the PMD possess the powers or
capacities that are necessary to be ‘full-fledgedperators’within the social contract

tradition.

They argue that the PMD possess the three poweamigionally characterizing the
connections between a moral agent and a concepfiaihne good within contractualist
thought, and in particular the Rawlsian branch:iprecity, responsibility and self-

origination.

The power tareciprocateis the capacity to ‘[govern] one’s self to benefihers in
return for being benefited oneself® Contrary to Rawls and Nussbaum who claim that
reciprocity ‘is fundamental to traditional sociabntract theory’, and similarly to Christie
Hartley, who suggests a different understandingeoiprocity to make social contract theory
inclusive of the PMBY’, Francis and Silvers consider that the capacityetiprocate is not
required to obtain the ‘status of full participantsocial cooperation’. In other words, they
reject the requirement of reciprocity as meaninglittees to strategize or to be of use to
others,?®® but would not reject it if it were reduced to memnmutually beneficial capacity

to engage with one another.

2% gjlvers and Francighinking about the googh 83) 249.
27 5ee section 4.2 Phe Capacity to Engage
28 gjlvers and Francig;hinking about the googh 83) 250.
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Silvers’ and Francishotion ofresponsibilitycorrelates the capacities to control one’s
thoughts about a conception of the good and uratedsthis conception and its feasibility.
These capacities enable an agent to be in corfteotonception of the good rather than have
this conception controlling her and be responsiblepursuing and realizing that good’. The
PMD may not be able to thus review the feasibgity propriety of their conception of the
good, but may be assisted in doing so (as welh adaborating the conception itself, which

is the third power).

The last moral power is the most fundamental @nis:the capacity to be the author
of a conception of the good, that is, to be a valteesubjectively value one’s self and one’s
goals rather than to endorse society’s valuingwAsaw in our analysis of Korsgaard, this is
the Kantian idea that the ultimate, non-derivatiseurce of value is to be found in a
legislating act of the individual will. Value is hto be found in the world independently
from the exercise of a capacity to ‘take [onesatifl [one’s] personally embraced ideas of
the good [...] as the source of their duties arldyations’. These powers of ‘self-origination’
and ‘self-authenticationare endorsed by Ravf§ as well as by Silvers and Francis as the

fundamental requirements to be a full social pgodiat.

4.2.1 Beyond the Independence Assumption

29 gjlvers and Francighinking about the goofh 83) 237, 253; John Rawls, ‘Kantian Constructivist Moral
Theory’ (1980) 77 (9) Journal of Philosophy 515, 546.
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Silvers and Francis re-interpret the contractudiaivisian requirements that subjects of
justice should possess these moral powers rathardiscard it or diminish its centrality to a
theory of justice. Importantly, they do not tramsfioor lower this requirement either: they
claim to explain it as it most plausibly is. Thegptbyed the same strategy in thaustice
Through Trustin all of their considered essays, they are repadting from traditional
liberal concepts, but they are rather claiming thase concepts have been misunderstood. A
proper understanding of them, purged from myths @megudices, would actually allow for

the integration of the PMD.

Part of their strategy is to question the ‘indegence assumptiordand the normative

conception of the subject on which it rests.

The ‘independence assumption’, at work in libetlakories including Rawls’,
postulates that people build their conception efghod ‘in abstraction from interaction with
others. Ontologically, everyone is an island wiispect to constructing conceptions of the
good.’ This assumption relies on a ‘deeply normative ideplization of agency as insularly

independent?'°

Silvers and Francis distinguish between two aspeticonstructing a theory of the
good. The first one is the idea that we have desdras being central to the social contract
theory and its metaphysical and political recemtagion around the subject as the original

source of valuequa valuer): the conception must be elaborated indiily, personally or

20 sijlvers and Francighinking about the googh 83) 242.
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subjectively, so as to be the subject’s own in aathprelevant way. The second one is that
this elaboration must take place in abstractiosoafal relations, ‘independently or everyone
else’. Silvers and Francis wish to preserve thst fiequirement and jettison the sec6Hd.

This is in line with their focus on preserving thethorship of a conception of the good,
autonomy, self-origination of value, etc., whilecapting that support, dependence, social

help and social scripts are used in the process.

Their justification is that the independence agstuon is mistaken. Drawing notably
from feminist literatur€?and Anthony Appiah’s concept of social scripteyttargue that
the exercise of autonomy must be understood, éthiees taking place within a matrix of
relationships and that conceptions of the goodneaweugh ‘[they] must be tailored [to
reflect] the individual’'s subjective experienceslgersonal characteristic&he ‘individual’
aspect), must also take into account social costsxripts and roles? Appiah conceives of
individuality as a social rather than pre-sociatiom even though it is the product of a
subjective creation, it must respond to our envitent. This is a compelling view: the
subjective input consists in the individual coneting her identity by responding to,
endorsing, picking, valuing elements of social @srior narratives provided by collective
identities. The individual cannot elaborate herasgtion of the goodndependentlyfrom
these cultural standards, though she aatonomouslydo so, which implies that she can

reject these narratives instead of using them hapsg [her] pursuits and telling [her] life

Zlibid 242, 249, 238-9; Anita Silvers and LeslieAPancis, ‘Liberalism and individually scripted ideaf the
good: Meeting the challenge of dependent age(®307) 33 (2) Social Theory and Practice 311, 332,

212 E g. Catriona MacKenzie and Natalie Stoljar (ed®glational Autonomy: Feminist Perspectives on
Autonomy, Agency, and the Social Self: Feminishyssen Autonomy, Agency and Social @UP 2000).

3 sijlvers and Francig,iberalism and individually scripted ideas of theogl (n 211) 322.
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stories’. Appiah, Silvers and Francis therefore ssuibe to the communitarian
acknowledgment of the necessity to start from ctile ‘scripts’ when constructing one’s
personal identity and, more specifically to soctantract theory, when elaborating a

conception of the good?

Going one step further, they introduce the ideandividuals receiving support in
elaborating a conception of the good. Rejecting'itisiependence assumptioallows them
not only to correct the mistaken belief that ageratsstruct their conception of the good in
abstraction of social scripts by exercising theitoaomy in a non-relational way, but also
allows them to claim that agents come to their queaiized conceptions of their good aided
by others. Through parents teaching us many soeahktives available to us, colleagues
inspiring us to adopt a narrative rather than asthriends helping us to order our own
narrative, calling our bluff or criticizing our guotism, etc., we constantly receive external
input in building our conceptions of the good. Sarly to Southwood’s acknowledgement
of the important role that ‘advisorplay in our live§™ they note: ‘We commonly advise or
urge or even intervene to induce unmindful or fesklindividuals to shift plans or adopt
different projects. Most of us do not build respble aspirations independent of our

responses to other people, nor are we expectenl $0.4'°

24 see Kwame Anthony Appiaffhe Ethics of IdentitfPrinceton University Press 2007) 22, 108; Silyers
Formal Justice(n 189) 102; Silvers and Francithinking about the goo¢h 83) 254; Silvers and Francis,
Liberalism and individually scripted ideas of theogl (n 211) 322, 331-2. For an account of human nature
complementing Appiah’s view of individuality, seehi@tian Smith, Moral Believing Animals: Human
Personhood and Culturg@@UP 2003).

21> Nicholas Southwood, Contractualism and the Fouadsiof Morality (OUP 2010) 111 and ff.

Z% gjlvers and FrancisThinking about the goo@n 83) 251; see also Silvers and Frantiseralism and
individually scripted ideas of the go¢d 211) 325, 332-3.
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Since we are all dependent upon some kind of atkhgp to various degrees, there is
no need for a novel frame to deal with the casthnefPMD, whose trustees or collaborators
should provide a mode of support tailored to timeleds to construct and realize subjective

conceptions of the good.

Two pieces of their arguments, in particular, cetri@is claim. First, they protect
themselves from the criticism that their view ingglia controversial substantial conception
of the person by denying that theorists who clarpriovide a political but not metaphysical
account (like Rawls and Nussbaum) do not reallycsed to do so. The independence
assumption is precisely the sort of metaphysicahrodment that Rawls claims to be
avoiding: it relies on the ontological picture cfdgple as independent self-validators bound
and informed by reasonableness alone, and excthdeslea that ‘conceptions of the good
are interactive and intersubjective produété'Second, they reject the idea that autonomy
must be a non-scalar notion to play its role witkatial contract theory. Francis explains
that autonomy is a bundle of various attributeg]uiding the capacity to value and the
powers of responsibility and self-origination ascéed above, as well as the capacities to
act under categorical imperatives (by oppositioddsires), not to be subject to coercion and
to participate to the construction of justfc@Her point is to show that the PMD possess

enough of these attributes to be meaningfully saige autonomous.

27 Sjlvers and Francighinking about the gooh 83) 242.
28 | eslie P. Francis, ‘Understanding Autonomy in Lltigbf Intellectual Disability’ in Disability and
DisadvantaggKimberley Brownlee, Adam Cureton (eds), OUP 20400, 201-2.
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The different arguments presented by Silvers aaddis in the essays here explored
fit coherently together and amount to a compellngdication of a dependent contractual
agency. | find this view hard to resist. | agreattbur contractual agency is much more

dependent and socially scripted than what the peddence assumptiosuggests.

| note, however, that their characterization oé tindependence assumptiors
perhaps too bold or unfair to Rawls. Charles Taglesimilar criticism of the ‘atomism’
characterizing notably social contract theories,ifigtance, does not imply that conceptions
of the good, must be arrived at not only individydlut also in isolation of everyone efdé.
(If anything, the fact that they may not be asatistas they think from Rawls and other
liberals supports rather than undermine the argtirtiest people can rely on others to

elaborate their conception of the good.)

Unlike them, however, | do not think that it agglito all PMD. For some, a ‘proxy’
does not seem to successfully express the PMD’'semowf responsibility and self-
origination, at least not to an extent relevantsocial contract theory. Also, for some PMD,
and perhaps all PMD and even non-disabled peolpds; autonomy (or their cognitively
assisted autonomy) does not seem to completelyaexpthy we are obligated to others,

including as a matter of justice, in many circums&s.

While | would expect theorists like Silvers andafeis to insist upon a more

optimistic empirical assessment and perhaps nshaoe my intuition that the contractualist

219 Charles TaylorPhilosophical Paperévol 2, CUP 1985) ch 7.
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frame fails to completely or best capture what we ¢o the PMD, | believe that the way to
successfully escape the criticisms of their accadirat proxy that | will present is to reduce
their notion of ‘collaboratorsto the notion of trustees speaking in the PMD’zriest,

whether or not it translates the PMD’s actual wilésire, autonomy or conception of the
good. This, however, would be a retreat to the mhexf passive citizenship previously
criticized for its inability to provide aontractual ground for granting such a fictional
representation to beings who would not otherwiseinoerporated into a contract-based

society.

Before criticizing their account of cognitive ptiessis, | wish to consider an
alternative view to their (still relatively demand) contractual requirements for rather
sophisticated powers of autonomy, responsibility arlf-origination. Christie Hartley has
suggested lowering or broadening more radicallycibgnitive requirements set by a social
contract theory to grant an individual RMS: insteddapacities to autonomously elaborate a
conception of the good as well a second-order ml@aut its feasibility and desirability,

Hartley suggests that all that is required in aac#yg to engage.

4.2.2 The Capacity to Engage

Hartley argues that all that contractualism recuifer someone to be granted full

membership to society as subjects of justice is ¢hpacity to ‘make acooperative
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contribution to a society based on mutual resgé&Erom there, she can deny the Rawlsian
requirement that subjects of justice ought to pessiee two powers of moral person&yto
partake to the kind of social cooperation at tharhef contractualism. Finally, she argues

that almost all PMD fulfill this requirement.

Let me flesh out her key points and explain wHyelieve that they either beg the
guestion or rely on non-contractualist intuitiofifiat said, even though | do not think that
her key points entirely succeed to integrate thedPad they purport to do, her argument has
the key merit of decisively bringing out the Kantithread weaved into the contractualist
tapestry to the forefront. Not all subjects of jcstare (Rawlsian) philosophers, in spite of
what the sophisticated requirements of social eahttheory seem to imply. Theorists like
Francis, who highlights that autonomy is multifecktand that being a subject of
contractualist justice does not require all of éh&xcets, or like Hartley, who says the same
of social cooperation, are much needed to makeesainthe fact that subjects of justice are
not equally cooperating: many of them receive nibam they give or the other way around.
Like Korsgaard, Nussbaum and Hartley point out,rtCactualists need not claim those to
whom the principles of justice apply are the saséhase who design the principfég not
everyone needs to be a social designer of faiituisins. One could answer that these
statements confuse the ideal representation ofesigbpf justice and designers of social

institutions with actual citizens like you and ytbmy point is rather that this former ideal is

220 Hartley (n 27) 28.

221 Rawls,Political Liberalism(n 1) 302: ‘the capacity for a sense of right amstige (the capacity to honor fair
terms of cooperation and thus be reasonable), lrddpacity for a conception of the good (and toube
rational)’.

22 Hartley (n 27) 28.
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not the right ideal. A contract-based society stiawdt be idealized as an expansion of a one-
to-one, tit-for-tat contract, but as a matrix dt®ns which enable ‘contractual relatioffs’

to take place (As we saw, this idea has most fallgebeen expressed by Silvers and
Francis.) My criticism toward Hartley is that, waishe rightly extends the range of relations
that we would intuitively think count to make ondufl subject of justice, it is hard to see

how these relations still qualify as contractuakreon her broad contractualist account.

Hartley uses contractualism’s deep ideas or comarits to reinterpret certain of its
notions that could otherwise exclude most of theDPMotably, she understands the notion
of social cooperation as (contractualist) recipgyocather than as the notion of mutual
advantagé® By that, she means that cooperataatributions do not have to be ‘a net gain
for society’, and refers to Rawls to show that avR&n understanding of reciprocity as
mutuality may plausibly depart from a more conwaein understanding. Rawls explains
reciprocity thus: ‘all who do their part as the ognized rules require are to benefit as
specified by a public and agreed-upon standatdnd defines it as: ‘a relation between
citizens expressed by principles of justice tha@utate a social world in which everyone
benefits judged with respect to an appropriate berack of equality defined with respect to

that world’2%°

22 Not in the ordinary sense of contract of courset in the sense of mutually benefiting and binding
expressions of one’s autonomous will.

24 Hartley (n 27) 18-9.

225 Rawls,Justice as Fairnes@ 1) 6.

226 Rawls,Political Liberalism(n 1) 17.
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This understanding of reciprocity opens the dooa sort of ‘rule-contractualism’, in
the sense that the focus is not on whether thécpkat individual can partake to all social
institutions as the ‘fullest possiblédealized participant of the social contract coudd
whether he can participate to a contractualist edpciRule-contractualism displaces the
guestion rather than answers it: what are the ratesrding to which individuals can act to
be social cooperators? On contractualist accounteassive citizenship of the PMD or on
contractarian accounts of their RMS, this rule-cactualism may require only that their
inclusion improves the conditions that make a @attral society go well, even though they
are only passive subjects or objects. By conttdattley answers that individuals are to be
considered full subjects of justice if they take ative participatory role. They must have
the capacity to ‘make aooperativecontribution to a society based on mutual resfgct’
which brings the notion of a relation of mutual pest to the forefront of what
contractualism centrally values and promdté&¢As we will see however, this could also be
taken to mean that the PMD are not active partntgp#&o the social contract, but only active
participants to certain relations which are neagsga a contractualist society to go well.
They would then not really be ‘active contractuabjects’ but rather passive citizens or
objects, which would hinder the quality of theiatsts, as we saw in the chapter on

contractarianism and on passive citizenship.)

Her next move is to distinguish herself from Cyn®tark or Rawls who, while they

make room for a spectrum within which *how muchivmduals contribute is not important’,

27 Hartley (n 27) 28.
28 ihid 29: ‘Contractualism concerns the establishmafnmutual respect among members of society; this
essentially has to do with individuals relatingech other in a certain kind of way.’
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mind that certain individuals are not able to cimiie to ‘all spheres of social life: the
political realm, the family, civil society, and theconomy’?*® Hartley suggests that the
deepest commitment of contractualism (to recipyoag social cooperation within a society
promoting mutual respect) does not ‘compare or uatal the different contributions of

members'and whether they are ‘able to contribute to eadh®imnain institutions>*°

This is how Hartley gets to her desired concludioat contractualism really only
requires a capacity to contribute cooperativelgdmeof the social institutions in a way that

allows relations of mutual respect to take place.

She says that such relations include, for instanglationships of care to which,
indeed, almost all PMD can meaningfully participéitleast at the receiving end). All they

require, on her account, is a capacity to engagfmetl as

the capacity to see another as a responsive, anineatg and to recognize the
ability of the other to be responsive to somethisite interprets as a
communication to herself. It is the ability to rgoize others in a certain kind
of way and to attribute to them a certain kind @ingling (the standing of a
being with whom communication is possible), budlgo involves the ability to
make some kind of communication to anotfier.

It is at this point that her argument becomes @ialtic. First, because it seems to make the
value of the relations with the PMD contingent ujloa fact that they factually improve the

quality or number of mutually respectful relatio®n this reading of her argument, | take

229 Stark (n 30) 24.
Z0Hartley (n 27) 27.
#libid 28.
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her to say that many relations to which the PMDOipigate are only derivatively valuable, as
she says: ‘Certain kinds of relationships among bes of society such as mutually
supportive companionate relationships and relatigssbased on mutual trust help make

relationships based on respect possibfe.’

However, other passages raise a textual ambigmitdyshe could mean - instead, or
also - that these relations are themselves annicestaf mutually respectful relations, which
would bring (a) the empirical question of whetheae PMD can indeed take part to relations
of respect in the contractualist Kantian sensehsisebeen evoking or, alternatively, (b) if we
defined respect more broadly or along a spectranviiould apply in the case of the PMD, it

would beg the question: what would be the basisfich respect?

Hartley writes that: ‘the capacity for engagememdkes possible certain sorts of
cooperative relationships that fundamentally comagedividuals relating to each other in a

certain kind of way and are themselves importambittractualist society>>

I am not sure in what ‘kind of wayexactly these (say, passive, caring) relations
would ‘themselvesbe important to @ontractualistsociety (though | have no doubt that they
matter to society and ground duties of justice on-contractual grounds). If she means
nothing different than the argument offered by &ibvand Francis in thedustice Through
Trust (that is, that such relations, by their very estiste, create a beneficial climate of trust),

we have examined the problems with this argumemlieealf she means to give a

22ipid 29.
23 ipid.
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meaningful role to the PMD not as moral legislatdyat within a community of moral
legislators, and a role that goes beyond passtizzgship, it is unclear how the value of the
relations requiring a capacity to engage can bdaaed (at all, or at least, in the most
compelling way) in such contractualist terms. Hgrttefers to authors arguing outside the
boundaries of Kantian contractualism, like Eva &ittvho grounds duties to care on care
ethics and Anita Silvers, who grounds them on tarst some contractarian assessment of
the desirability of such trust. Now, it could bedsthat trust and caring are just two of the
relations that are ‘crucial to establishing a sgycigased on mutual respect through their
capacity for engagement’, that is a contractuaatiety, but then, Hartley would have to
explain who is owed mutual respect and why, asisinet saying that trust or caring matter
in themselves, but rather because they contrilmugedontractualist society based on mutual
respect. Probably the membership to such a sasiéiggsed on some notion of special worth

inhering in individuals, but the source of such@tv must be explained.

Such explanations should not be found in the PMIB&fulness for society in a sense
that is too reminiscent of the contractarian insieatalizing and self-interested tendencies
that she is rejectin@ Hartley sets out to argue that the relations ifctvithe PMD are able
to engage meaningfully are important to a conti@tttheory of justice, and important in a
way that warrants granting the PMD full subjecthobofind that the value of the relations in
which many PMD do engage is not to be explainecbimractual terms; at best she makes a
case that they are derivatively valuable in thesseghat they facilitate and promote the sort

of mutually respectful relations that do matter.that sense, her reading of Rawls evokes

24ibid 18.
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what Kant says about our indirect duties towardrats?*> Although she tries to say more
than that treating the PMD well will improve our yvaf treating subjects of justice, | do not

see how her additional arguments are contractu&lsttian or Rawlsian.

Hartley is right to focus on Rawls/iiew of justice as ‘cooperation on a basis of
mutual respectrequiring citizens to ‘recognize the independenidity of the claims of
others’instead of essentially as a (contractarian) ‘coajpez venture for mutual advantage’.
But whereas Rawls bases the validity of his clamimdividual moral powers, like Kant
grounds intrinsic moral consideration on moral ayeiartley is stuck between a rock and a
hard place: either she grants derivative valub¢éoRMD on the basis that they can partake to
relations which, in turn, serve relations that tandy valuable on a contractualist account, or
she develops an account of the value of the relstio which the PMD actually engage

themselves that can hardly be contractualist.

It is a paradox or a tension in her argument. bmetractualist seeks reasons for
attributing full moral consideration that are netfsegarding: they are characteristics that
call for respect in the person (a person’s ‘dighityhereas the contractarian looks for a self-
serving benefit stemming from interacting with dreat person. Hartley explicitly endorses
the contractualist view and rejects the contraatarone. However, after presenting the
former view and a Kantian reading of Rawls focusomgmutually respectful (rather than

beneficial) relations, she suddenly turns to wieginss to be a more instrumentalizing sort of

#%ibid 28: for instance, when she says: ‘througltiehships with others, individuals who lack thevtmoral

powers can contribute to the family and civil sbgimore generally by helping others develop valiles are
important for fair cooperation.For Kant's view on our obligations toward animadge KantLectures on
Ethics(n 171) 212.
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argument, as she says that the PMD can engagéations that ultimately serve society (if

not, at least directly, its economic side). In orte stay within the more other-regarding
tradition and argument she had been making, it seébat she had to explain why we value
the PMD for themselves, not because of their coantion. However, she may lack a theory
for doing so. She tries to use the Kantian or Rawgustifications, but they do not fit the

PMD and, | have said, it is not satisfactory togasj (even if it were accurate) that these
relations can help other, intrinsically valuablelations to take place and flourish, for it
introduces the aforementioned paradox, or tensioher argument. What theory can we

supplement her with, then, that would better f& BMMD’s actual capacities ?

4.2.3 Playing one’s part

| believe that the notion of ‘partis a good place to start. Rawls means it mostly as
‘contribution’, but ‘part’ can also mean a ‘role’, as in a theater part. IwlRacase, the
pertinent ‘role’is that of contributor, so both meanings are ceaflabut Rawls is aware that
humans can play many parts and that notions ofophmod or human nature could be
associated with the notions of ‘homo oeconomicimmo faber’, or ‘homo politicus’. He
writes: ‘Beginning with the ancient world, the cept of the person has been understood, in
both philosophy and law, as the concept of somedrecan take part in, or who can play a

role in, social life, and hence exercise and respisovarious rights and dutie$®

#3% Rawls, Political Liberalism(n 1) 18. On the notion of ‘persoahd its latin origirpersonameaning ‘mask,
character, person in a play; one who plays or peroa part; a character, relation or capacity inctvtone
acts’, see Jenny Teichman, ‘The Definition of Pet4d985) 60 (232) Philosophy 175, 177 and Peter $jnge
Practical Ethics(2nd edn, CUP 1999) 87. Although | have put theamobf ‘person’aside for the purpose of
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His commitment to conceiving justice as a fairtegs of cooperation made him focus
on a particular part: that of a contributor (i.e tefines ‘personas a ‘normal and fully
cooperating member over a complete life’), and athigse who benefit others thus can
receive social benefits themselves: ‘all who dartpart as the recognized rules require are
to benefit as specified by a public and agreed-igtandard®*’

Like Hartley, | believe that this does not limhiet notions of ‘partand ‘doing one’s
part’ to paying back in a ‘tit-for-tatcontractarian way. However, unlike Hartley, | ant no
bound by the deep Kantian commitment of Rawlsiamtreatualism which founds people’s
‘inviolability’ on a conception of person as rational beings ablassess justificatioia®
This allows me to consider, notably, whether onddglay a ‘part’in a way that would not
involve cooperation or contribution (and would sduike less of a stretch when we reflect
upon the ‘part’ that the PMD play in our society). Starting by askiwhich “role”,
contractual or not, the PMD play in our society aitat are the nature and potential value of
the relations though which the PMD can effectivehygage with others does not assume
from the get-go what a Rawlsian inclusivist connatist needs to be concluding: that these
relations are cooperative and reciprocal (in a remmtalist sense of cooperation and
reciprocity). Let us take a closer look at the tgpearing relations that so qualify, according

to Hartley.

this thesis, it is relevant to not the connectietwzen the notion of ‘persoand ‘part’here as ‘persoris often
taken to mean a being with full RMS.

237 Rawls,Justice as Fairnes§ 1) 6.

28 Hartley (n 27) 18; Rawlg\ Theory of Justicén 1) 24-5, KantGroundworkg(n 31) 433 and 439.
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They are ‘mutually supportive relationships wigmiily, friends, and caregivers’:

Often we think of how those with severe mental biigges are supported by
and provided with companionship from others. Wendb consider how those
with mental disabilities also provide support thet. However, the capacity
for engagement makes communication possible; armigh communication,

which need not be verbal, individuals with severental disabilities provide

support and companionship [and love] to otfiéts.

Looking for more ways in which the PMD are not jpassive recipients in such relations but

alsocooperatordan acontractualistsense, she adds:

Some individuals with mental disabilities are huenbt kind in such a way that
interaction with these individuals can help othbedter understand what is
important in life and even their own humanity, liteitations, and its fragility.
The humility of some, best appreciated throughtiaahips with them, can
humble the rest of us by countering arrogance, lwthceatens a society based
on mutual respedt?

| could not agree more with this statement, basedy own experience of growing up and

living with a brother with mental disorders. | haaleeady said why, however, | fail to see its

contractual dimensiofi*’ The idea that the PMD pay us in comfort and love aelf-

realization, is mistaken for many reasons: (1) ttheoretical effort of looking for ways in

which they could pay us back employs the contratatogic of looking for a self-

29 Hartley (n 27) 29.

> jbid.

2411t is odd to suggest that we give the PMD a rolstal status because they teach us about ours@hges
about our vulnerability and the value of caring)e Would not even let them sit at the negotiatidsietaf that
were the case. Because what they teach us is paotly other-regarding we are and that we have pre-
contractual duties toward them. To frame this asttar kind of self-knowledge that can fit a contuat frame
is incoherent. Perhaps it would make it clearedigtinguish between an ‘effectivelind ‘ineffective’piece of
knowledge in the specific sense that it affectskhewer’s motivations. The contractarian frame asssi that
the desire of what is traded by the party acquiiiragd the self-regarding attitudes of that bangguparty will
not be transfigured by this acquisition. My claisn however, that this sort of ‘effective goddelf-knowledge)
cannot be traded like food and money and cannatdxe into an ‘ineffectivegood.
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interestedly, mutually beneficial relation that Hey (rightfully, | believe, as | have
explained in the chapter on trust) sets aside & @wéh the PMD. (2) When we focus on
features of the relation itself - in this case latren of care - we do not quite see how the
Kantian frame focused on moral agency or its mdsttched out version of simple
‘cooperative engagementould apply to it, short of also applying to thege&al and animal
kingdoms (and if we extended it to apply to aniraaid plants, we would fail to account for
the particularity of relations with autonomous pleogs well as of relations with the PMD).
(3) If, to avoid this conundrum, we valued the teas of the non-contractual relations we
have with the PMD simply because they contingestyve relations whictare clearly
valuable on a contractualist account, it would eenthe value of these non-contractual
(probably caring) relations and the status of thedDP derivative, which would be
unsatisfying according to my own, and Hartley'sestia goals but also because it would fail

to capture the nature of the greater value thaetim@n-contractual relations possess.

One does not have to look far for an alternato@ant: it jumps to the eyes once one
does not insist in framing it in a contractualistywFor instance, we no longer see love as a
‘benefit’ of any kind, but as the pre-condition and the nadton for us to care for a PMD.
Their support, friendship, companionship and love aot benefitsthat people seek
contractually. The thought igrima facieabsurd: do we pay or contract for love? Can we,
even, as a conceptual matter, pay for such thing'w® not, in fact, only corrupt this very
object by submitting it to a contractual logic,atherwise debase it, or degrade it to a form in

which it is parodied? (One may think that prostttmtcan serve as an illustration.)
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There is obviously background solidarity at woskdr which needs to be explored
and theorized and which does not find its best @sgon in contractarian or contractualist
accounts. Whatever ethical bond precisely is akwbrwould justify the belief that we all
play parts and that it is fair that we should daatbur parts, our roles, our relations, require
of us, fair that we should be blamed if we faildo so, and fair that we should not be
considered as less of a member of society becaessamnot play a part that most people are
expected to play, i.e. because we cannot engagenimnactarian or contractualist cooperative
roles. These intuitions are very familiar to us, ansociety filled with vulnerable and
dependent people, sometimes temporarily, sometpaeranently. Some people’s part may
be to try to be helped gracefully when they havestume people’s part are passive, it is to be
helped, and perhaps to show gratitude in some xpritere in others, patience in yet others
(for instance, when they have trouble acceptingstthaving been highly autonomous their
whole lives). Imagine a sinking ship. The role loé taptain is to coordinate others, perhaps
at the cost of self-sacrifice; stronger people nmhedp lowering the rowboats, others must
care after their children, children must obey thearents and respond to care in a way
befitting their relation. Beings that are not abfeself-aware responses, like babies and the
PMD may not help in any way and yet must be helgexflee the ship and leave them
behind would seem particularly monstrous probaklfhough | am not arguing it here,

because of the relation of dependence they havartbus.

It is hard to see, on the contractualist accoarfdored up to now, how we can flesh

out these familiar intuitions without appealing tore than the recognition of one's

legislating will as a trait conferring a RMS. | @dnde that many PMD cannot occupy RMS-
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granting contractualist roles, no more than theyld&de fully cooperating members in a
contractarian sense. They seem to play other spaidb, but contractualism has trouble
explaining the performance and normative conse@satthese parts. It does not mean that
Hartley's requirement of a capacity to engage cowtlie at the basis of a non-contractual
theory of justice. Similarly, Silvers has been depeng for years, along with Leslie Francis
and Michael Stein, a theory of inclusivist justibat does not focus so much on requirements
or criteria to be granted subjecthood or moralustathis theory, yet to be fully articulated,
is focused, instead, on ‘collaborative engagem@htugh one may think that it willy-nilly
reintroduces the notion of a requirement: that @hg able to take part to a collaborative
engagement) and comes with appealing advantagegrablms of its own, but not strictly
speaking contractual ones, unless we reinterpeesalsial contract tradition in way so radical
that it would abandon its central commitments tg &egnitive capacities with which | take
issue. Like Hartley’'s arguments, Silver’s anti-estlist conception of justice seems to rely
on some sort of normative background solidaritygioother ethical concept like openness or

Iris Murdoch’s ‘loving gazé*? that go beyond contractualist requirements.

4.2.4 Cognitive Surrogaty/

42 |ris Murdoch, The Sovereignty of God@Routledge & Kegan Paul, 1970); Nancy E. Snows ‘Murdoch’s
Notion of a Loving Gaze’, (2005) 39 The JournaVafue Inquiry 487.

#3The words ‘trustees’, ‘surrogates’, ‘collaboratoesd ‘proxy’ are used more or less interchangeably in
Silvers’ and Francis’'discussions. Apart from the basic distinction Ilwitake (n 291) between helping
someone to speak and speaking in someone’s in{¢nestey difference between the kind of trustgeshat is
needed for active and passive citizenship, resgsgji it is not necessary to elaborate a more istiphted
typology for the purpose of this thesis and | wlBo use these terms interchangeably.
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Silvers and Francis claim that the PMD can meanilhgfcarry out the role of social

cooperators as understood in a contractualist atcewth a proper external support
amplifying, rather than supplanting, their autonoaryd conceptions of the good. They
suggest that trustees should provide the PMD witbsthetic cognitive probing through a

process of assistive thinkingf*?

The key problem with their ingenious device istthiach a cognitive prosthesis does
not work in the most severe cases of mental disahileff McMahan and David Wasserman
conclude their assessment of the notion by staliag in some cases, the presumption that
human beings ‘have the potential to participatauman forms of life’is groundless. Some
PMD can simply not ‘take part in human social lifeough the assistance of others human

beings'?*

Silvers and Francis do not claim, however, that thol of mental prosthesis would
work with the most severe cases of cognitive impairts. They recognize the distinction
between ‘a prosthetic process that remains a stronlaf a particular human capacity that

the subject lacks and a prosthetic process thapensates with a different capacit§®

For some PMD, there is simply nothing, or closendthing to enhance, prosthesize

or amplify. For others, there is so little to budd extrapolate from that one wonders how

244 gjlvers and Francighinking about the googh 83) 251.

#>David Wasserman and Jeff McMahan, ‘Cognitive Sgaay, Assisted Participation, and Moral Statins’
Medicine and Social Justice: Essays on the Distiivu of Health Care(Rosamond Rhodes, Margaret P.
Battin, Anita Silvers (eds), 2nd ed, OUP 2012) 3Z%).

24 sjlvers and Francighinking about the googh 83) 248.
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plausible the claim that the PMD’s authorship carpbeserved is, and why it would justify
undertaking a prosthetic endeavor in the first @ldgranting the RMS is conditional on its

Success.

In some cases, the personality, character or Is@atity of a cognitively deficient
individual is a purely social construction. Thowsglch fictional social identities can arguably
be morally meaningful within some social conteX{sthey have an essentially relational
basis and do not rely on the value of some intecaphcities ® Even though their moral
status would require that we fully integrate a Pk@Dour political community (for instance,
in order to have other people of our community eesphem even though they are not related
to them through partial bonds), the basis for saichntegration would not be found in the
respect owed to their primitive conception of thed existingin potentig waiting to be
fully prosthesized, or in the respect of whatevemkl of autonomy a being able to engage
with others and react has on a broad account ohauty?*° The reason for integrating them
would lie elsewhere altogether, and would not ke dbrt of contractual reason that Silvers

and Francis are considering here.

The simple fact that collaborators are exclusivéhgpired’ by the PMD? in

guestion becomes suspicious: the notion of beingpired’ by the PMD is clearly one step

%47 For instance, Kittay refers to anencephalic ckiid¢Eva F. Kittay, ‘At the Margins of Moral Persarmiu’
(2005) 115 Ethics 100, 110) and Francis (n 32&reefo Pedro Almodovar’s movigable con ella presenting
a nurse falling in love with a woman in a coma.

248 plthough these disabled individualshoral status could be based, however, on intereaj. (genetic)
attributes which take a moral signification relatidy, like their humanity or the fact that theyeasf human
born, or the special connection with their mother.

29 5ee Hartley’s notion of engagement, previouslyingef (n 27), and Francisscalar, complex notion of
autonomy (n 218).

%0 sjlvers and Francig;hinking about the googh 83) 251 and 253.
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toward acts of creation or imagination and one stey from deferential reconstruction
based on attentive empirical observations. | beligese notions are best thought as coming
along a spectrum, with the individual expressingr fevn autonomy (relatively)
independently at one end and with trustees speakmigely for her at the other. | also
believe that a notion of co-authorship (of conaami of the good and of contracting
performances) should be envisaged, but the normatipact of such a co-authorship is not
so relevant here. | rather want to emphasize thateamove from the autonomy end to the
paternalistic end (for lack of less controversens) of the spectrum, the contractualist
justification for trustees to intervene (in a cbbaative way, to provide a cognitive
prosthesis) gradually dims, just as other justifoes (that we cannot analyze in this
dissertation, but to which | believe theoristswdtjce and morality should turn when dealing
with the PMD) start to have an increasing weightjustifying and delineating the role of

trustees.

Comes a point where the contractualist justifaatiwhile still relevant, becomes
either only incidentally relevant, or perhaps evemested in another kind of justification
that takes priority over it or and absorbs it (Jilkenversely, a contractualist or another
autonomy-focused theory can nest the caring orrabgey concerns when we get close to
the other end of the spectrum). Exactly how bottd&iof justifications dim out or fade into,
or are made secondary to, one another goes beligndutrent work, which only claims that
this spectrum is a more plausible way to look aatndonstitutes proper trusteeship, to allow

a certain pluralism better reflecting human need$ aspirations, and most importantly deny
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that only the contractualist end of the spectrum sdorm a theory of justice, or even

morality in general.

Though it is true that in some cases the contadistuparadigm simply no longer
plausibly applies, it is also true that in manyesaalong the previously suggested spectrum,
it still applies but is, at the very least, no lenghe only or central justification for granting
the PMD a RMS. Comes a point along this spectrureraitihe internal capacities of the
PMD do not justify, in and of themselves, that wewd prosthesize them. When there is so
little autonomy to prosthesize, so little valuadalize in this regard, it is more likely that we
are valuing something else altogether and thats ibm the basis of that other moral
consideration that we seek to offer a prosthesithéoPMD’s autonomy, no matter how

modest.

42.4.1 Distinguishing the Capacity to OriginateCanception of the Good from the

Capacity to Express this Conception

| conclude that cognitive prostheses are not jestibn a contractualist basis in some cases,
though they may still be helpful and morally watethin these cases on non-contractual

grounds. | therefore wish to curtail my criticism.

| believe that Francis and Silvers, like Wasserraad McMahan, should not lump

the capacity required to ‘produc[e] a conceptionthd good that has a normative weight

within a contractualist accounéind the capacity to perform certain activities dgjplg this
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individual conception of the good during the coatoal process. They lump both into a
single activity (which they respectively think caand cannot, be accomplished through an
external support while preserving authorship).imkht would be more accurate to evaluate
separately the authentic performance of the agtitoriginating a conception of the good
from the performance of deploying, endorsing oredding this conception within a

contractualist account.

Even if the PMD have enough capacities to be taide the authentic authors or
agents of this conception of the good, short ofifgany ‘contracting capacitiesb be
amplified, they can hardly be said to be the ag¢akihg contractualsteps to actualize this
conception of the good and realize their tastesid®asserman and Jeff McMahan put it
compellingly: ‘Moving someone’s arm in a mannerttshe enjoys is not helping her to
move the arm unless she contributes to, directsauthorizes the movemerft* In the
context of evaluating the authorship of the (ide=d) contractual actions, the skills relevant
to the ‘contracting act{which includes a bundle of actions) go beyond ahky skill of
authoring a conception of the good. Otherwise, lomwld Silvers and Francis say that
collaborators do natpresenthe PMD but rather ‘enable their subjects to apune ideas so
as to represent themselves while the [contractprdfess unfolds through their use, via
prosthetic functioning, of the trustee®gnitive and linguistic skills?* These ‘contracting’
cognitive and linguistic skills are central to thethorship of the ‘contractingictions and

cannot be supplemented without jeopardizing it.

#lwasserman and McMahan (n 247) 331.
%2 gjlvers and Francighinking about the googh 83) 255.
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My criticism of the tool of a cognitive prosthesisis differs from that of Wasserman
and McMahan in so far as they do not even seenmatot ghat it can allow to attribute the
authorship of a conception of the good to PR1®. believe on the contrary that we can
plausibly attribute a conception of the good tdeatst those PMD who sufficiently express
their preferences for their collaborators to readriests and a conception of the good in them
without (the collaborators) becoming co- or sol¢éhau of these conceptions. The PMD’s
relative passivity only becomes a threat to thetharship when this conception of the good
is taken to mean more than a conception of the gougliciter, but rather a conception of
the good that justifies granting them a full mostdtus under a contractualist frame, that is,
when we seek to not only attribute them a concaptd the good, but the rational,
deliberative, reasonable and other agential cdpaadi¢quired to facilitate or make possible
the realization of this conception of the good tigio a political structure secured through a

contractualist society-building process.

4.3 Conclusion

23 Wasserman and McMahan (n 247) 331: ‘the subjeatdchardly be said to employ her trustee as a
prosthesis unless she played a more active rofetttat of inspiring or informing the conceptualipat of the
good. A suit, however closely-fitted, is made by thilor, not the wearer. Even if the wearer intisawvhere
the fit is too tight or loose, her role is far tpassive to make her a co-creator.’

%4 note that such an approach would actually, 4se®&i and Francis are willing to concede (notaly t
McMahan) certainly include higher primates as wlb an equal realm of justice. | concede thataserigher
primates can play the contractual game if the Holgsof required capacities to be a player is l@serThe
problem is rather that the contractual game isffitsent to account for all our considerations afsfice.
Therefore, when ‘speciesigthilosophers propose to lower the threshold of tamting capacitiesto include
more humans, they are heading in the wrong dinediiecause (1) the lowered threshold can hardlyalete
be contractualist in any meaningful sense and @)abse there are other, co-existing status-conggrri
properties which should justify the integrationtieé PMD. (Other philosophers also find that the fhat pigs
and babies or plants and comatose people, are baiag an equal footing in our political communigyin
itself an indication that something went wrong. 8étay, At the Margins of Moral Personhodd 247).
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It appears that there is an unspoken moral baokgikdo theories explored in this
chapter as well. For instance, why insist to presitte the capacities of a being who has so
little to prosthesize? Why support the talent obe&ing who has so little talent? These
strategies seem to assume that these beings eaglyaimembers of society even though they
all use the PMD’s supported capacities as the reménts for membership, for being a
contractor or an active citizen. Accommodating apmrtive social measures seem
warranted on the basis that the PMIDeadybelong to our society and are entitled to equal
consideration. The ground of this membership seense a prior sort of concern which
cannot be explained on contractual terms. If welyaeacontractualist and contractarian
strategies without a iota of this concern, theytdtaking like conceptual stretches, dubious
empirical wagers and gquestion-begging assumptiNiesmatter how disabled a person is,
these authors seem to assume, we must give her@mrmern as a person, that is, a member
of our society to whom robust duties are owed. €mttialist and contractarian thinkers may
then find it natural to frame the PMD not only asqons, but as contractors as well, since
otherwise, they would have to concede that the atwa concept of person is not exhausted
by that of a contractor. This, | will now suggestmy concluding chapter, may not be so

damaging to contractual theories.
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5 THE PMD AsPAssIVE CITIZENS

5.1 The PMD Behind the Veil of Ignorance

One of the most famous conceptual tools from JoawIR theory of ‘justice as fairnesss
the ‘original position’(OP), a thought experiment through which readezsaaked to adopt a
moral point of view characterized by impartialityducing features. One such feature is the

‘veil of ignorance’behind which every individual is made ignorant of

his place in society, his class position or sostaltus, nor does anyone
know his fortune in the distribution of natural etss and abilities, his
intelligence, strength, and the like. [Rawls] shellen assume that the
parties do not know their conceptions of the goad tleeir special
psychological propensiti€s>
The parties to the social contract in Rawtls2ory of justice are imagined to stand in this
original position when they choose the principldsjustice, that is, ‘the principles that

rational and free persons concerned to further then interests would accep’s equals in

such a positioA>°

25 Rawls,A Theory of Justicén 1) 11, 118-23.
#%ibid 10;Justice as Fairnesg 1) 15 and ff.
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Can we put the PMD behind the veil of ignorancé® s the inclusivist suggestion
that will most naturally come to a contractualisndhand | therefore open the chapter on

passive citizenship with it.

This inclusion would mean that parties behinduég of ignorance must consider the
possibility that they may be PMD, just like theyyrae black or poor. The idea is that the
condition of being disabled is morally arbitrarydam is therefore one of the features that
should be removed from people before they are ¢grdpp the OP, just like their excellent

sporting skills.

The problem with this suggestion is that it sugsothat the cognitive capacities that
constitute the two Rawlsian ‘moral powe(s capacity for a sense of justice and a capacity
to elaborate a conception of the good) can bep&dpaway from the parties in the OP

without affecting some fundamental premises ofRa&vIsian theory.

Why would the parties in the OP be prevented fiomagining that they may be
deprived from the cognitive capacities necessapxtarcise the two moral powers? After all,
this does not mean that the central importancéese powers is denied. The parties in the
OP still possess them and, though they will notr@ge their capacity to elaborate a
conception of the good life to dictate the contaithe justice, they will consider the fact that
they have such a conception of the good life, #flatitizens do, and that these conceptions
cannot be reconciled. Their moral powers will tiere have a direct impact on the nature of

the principles of justice. The fact that the citigahat they are representing do not possess
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these cognitive traits (even those traits allowtngm to elaborate a conception of the good
life) should not, in itself, matter, since thestizeins also have many traits (such as being

poor or being women) that the parties themselvesatidave.

The problem, instead, is that if we believe thettice can only take place between
people armed with these two powers, why shoulg#rées in the OP imagine the principles
regulating the relations between subjects of jes@is also regulating relations with non-

subjects?

These are two ways to imagine the PMD in the Oh their disabilities or without;
Michael Sandel would say, ‘encumbered’‘unencumbered’. Sandel’s objection to Rawils is
that he strips everybody of their identity and kemthem with none of the distinctive features
that make them interesting negotiators in the ORe Pparties do not come with their
identities, including their disabled identities. Agesult, we only know that they might turn
out mentally disabled, though none of them arehQueziew is assuming that their rationality
can be detached from their identities. For Santled,a damaging objection to Rawlshole
contractualist effort that the participants in @& are unencumbered and the case of the
severely disabled can serve as the case for thattammn. If we send the PMD in without
their mental disability, we may think that we hauessed the importance of their disabilities
or arbitrarily promoted them to the status of nadibbeings where they cannot be. As we saw
in the previous chapter, there are good reasonglif@bled people to be represented by
disabled people in the OP (notably, it may otheewlisad to the construction of social

institutions which are not satisfactorily respomsito the PMD’s peculiar needs and
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existence). In Sandelian terms, it would be they amhy to make the full range of people
represented; removing all these encumbrances readbt@ces of distinctiveness that give
the participants in the OP something to talk aBdlutiowever, if, on the other hand, we send
them complete with their disabilities, then we ntlayk that they cannot negotiate properly.

Both of these options seem like unappetizing casichs.

We have explored the alternative of making the PHiBect negotiators in the
previous chapter on active citizenship. At firgjtgi it seems simpler to find an alternative to
expecting the PMD from being direct competent axtors which they are apparently not,
though this more indirect way to integrate them eswith an important problem of its own:

will such ‘indirect’ arguments provide too contingent or fragile a stéu the PMD?

| have briefly said why | do not think that theripes in the OP can be unencumbered
from their severe mental disability or, to put therwise, can represent PMD. The reason is
that the contractual procedure in the OP is a thbagperiment that individuals possessing
rationality and a sense of justice would find sklesito undergo in order to reach an
agreement on the principles that should regulaggr thasic social institutions. They are
dealing with other individuals as themselves, who also be responsive to the comparative
appeal of this procedural solution to the problehsubstantial disagreements about the
good. This supposes that the individuals desigtiegparties behind the veil of ignorance
form a community of rational people responsive twos tsolution. Why would we

counterfactually presume that the PMD are inclugi®dng these beings?

%7 Michael J. Sandel, ‘The Procedural Republic arel Wmencumbered Self1984) 12 (1) Political Theory,
81; Liberalism and the Limits of Justi¢€UP 1982) 25-8, 122-32.
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Perhaps this starts from the wrong end of thetopredt starts with individuals trying
to overcome disagreement in a fair, rational wapyWould we not start by the ideal instead
that these individuals are trying to use as a waybtheir disagreement? And if this ideal is
one of fictive beings stripped of their social partars, natural talents and other morally
irrelevant traits, why not consider that severe taledisability is one of these misfortunes,
like poverty, or characteristics, like skin colowhich the person represented by the party

behind the veil of ignorance may or may not discdkiat she has once the veil is liftétf?

Let us call this possibility the ‘broadly inclugt one for the time being® Let me
explain why taking this inclusivist stance is algmblematic as an ideal (and not only
because it challenges the idea that justice talee® fpetween people able to develop a sense
of justice). The possibility contemplated is thaerbody gets to be represented in the OP
with no irrelevant properties, and to consider tthgability is one such irrelevant property
(which is something that Rawls says of characiesidike being black or being a woman).

‘We’ go into the OP without our disability and disalyilis only mentioned in the OP as a

28| speak here of an ‘idealizedpproach by opposition to an approach which stwittsa characteristic of the
circumstances of justice (pre-social individualssgessing rationality, reasonableness and a capaxity
elaborate a conception of the good) but perhapslistinction between an ideal and a ‘concretpproach is
confusing, insofar as both reflect Rawlsian idesats|et me clarify that both ways of approaching igsue of
integrating the PMD reflect (a possible tensioniesn) two elements of Rawldoctrine. One of them is that
justice takes place between people possessing mapakities falling within a certain range of capas. On
this account, its relevant whether beings have the (potential forjahpowers (within a certain range) or not.
Rawls’ other doctrine is that we step into the originakifion unaware of the facts that will advantage or
disadvantage us in that society. This latter compgeprinciple could be taken from Rawl$iands and
expressed in a non-contractual way as the concisigltat an impartial observer would have after iloglat a
‘group’ of people. Whether in its contractual or this n@mcactual form, however, as | am now explaining, i
is problematic that we take this group to include PMD.

9We will see variations of it in this chapter ahe next, and the challenge that these variatiotigage is to
surmount the problem that | will present now.
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possible future risk susceptible to affect anyomé¢h@ veil of ignorance is lifted and we find

ourselves in the real world.

The challenge to this position has been most follgeexpressed by the anti-
speciesist philosophical movement which has deredinbhe apparent arbitrariness of the
frontiers of the ‘we’or the ‘everybodymentioned abov&?” If ‘everybody’ gets represented,

why deprive rocks, flowers, insects and other nam&in animals from representation?

One may first answer that this criticism would radtect a Rawlsian position as
Rawls may answer that the key question is to a@stabWwhich distinctions are morally
relevant or not and would probably say that théirditon between having or not having a
disability is morally irrelevant. Nobody deservéeit disability or is morally the worse for
their disability. He would also probably hold thhe distinction between humanity and the
rest of the world is morally relevant and exclube animal kingdom, but not the PMD, on
the basis of a kind of humanism. Race, gender asabiity discrimination is bad but

species discrimination is acceptable.

This (speculative Rawlsian) reaction begs the tijpresf it limits itself to being a
speciesist assumption. To some extent, if we adteptanswer, and confer a RMS to the
PMD on the basis of their humanity alone, the esicln of the PMD from contractual

relations - including contractual roles through evhisociety is built and to which robust

%0 Finnis and Regan have also made this challendm Bimnis, ‘Discourse, Truth and Friendship’Reason
in Action (John Finnis (ed), OUP 2011) 41 and Tom Regdéme Case for Animal Rightd&Jniversity of
California Press 1983).
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moral status is conferred - poses much less oblblgm. It is only a problem for contractual
thought, as | stated in the introduction, if welsse that the PMD have or ought to possess
this robust status and want to test whether thmaloentract tradition can provide them with
it (and if not, whether this puts the contractuatiition in trouble). We are not addressing the
more fundamental challenge coming from certain-gppéiciesists and utilitarians claiming
that the PMD do not have or should not be grantB#/& in this thesis. However, insofar as
a contractualist or contractarian thinker wouldnudttely use a species-based argument to
justify the frontiers of the group to be thought &g contractors rather than to rely on
contracting capacities (varying depending on tleemtractual account), the issue must be
flagged. Contractarian and contractualist thinlensnot merely use the device of the social
contract as a modal tool to find how to best shqwaé consideration, concern or respect to
the PMD once it has already been assumed thatNti2 FPave a RMS regardless of their
potential, prosthesized or indirect contracting amees. Such an assumption would
effectively concede that the social contract traditannot provide a foundational account of
why we are strongly obligated to the PMD as a mattenorality and justicé®* If Rawlsians
and other social contract thinkers wish to use sugphe-qualification for deserving a RMS,

they must provide an answer to the anti-speciebestge.

Whether such a non-contractual qualification foMiR (and to be fictively placed
behind the veil of ignorance) would work falls adesof the scope of my dissertation where

| explore whether social contract theorists carcessfully explain whether the PMD are to

%1 This is, incidentally, the conclusion to whichrtige and | think that once we have recognized, tis can
both expect social contract theorists to use conted thought as the modal tool mentioned abovenvithey
can, and to recognize the situations where sucbdehis wrongheaded or incomplete, even when usbdas
a modal tool.
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be represented behind the veil of ignorance onraohtal grounds?®? If these contractual
grounds succeed, as | pointed out in the introdagtiney would defeat the anti-speciesist
charge of prejudice toward our own species, as tedy on specific (contracting and
contract-related) properties which can potentiaiyfound in non-human beings and which
some human beings can potentially 148kf a non-contractual metaphysics of the person is
taken out of the contractualist drawer, howevemiist face the anti-speciesist charge anew

and provide an answer to it, for it is not an uriooversial assumption.

That the PMD should (assuming they can), on tleirgat of their non-contractually
based RMS, be (somehow) integrated in the conbgiwcess in a way that would imply
that they also have a robust status within a conteh account would be, moreover, a
contingent move, unless one explains why it woutdniecessary that a non-contractually
based RMS translate into a contractual one. Onk explanation could be, for instance, a
species-based argument for status, according tormthe PMD are contractors or are to be
given the status of contractors because they bdtigegenuswho generally develop into
contractors; the PMD just happen to be ‘defectiegemplar of the category of human
beings. On such accounts, a contractually based RM3d not be given to particular
individuals on a case-by-case basis butgemsusas a whole. | have already noted that this is
not per sea contractual argument. It is a separate ‘naturthefkind’ argument about the

way in which status should be attributed to beisgparate from the argument explaining

%2 By contrast, one could assess the merits of hiemaeptionalism and evaluate whether and how itccbel
squared with contractualism.

263 that turns out to be the case, either contdhieorists must make concessions and include smineals
(like Silvers) or attempt to further refute the issgeciesist charge - for instance, by vindicathogne sort of
human exceptionalism (like Kittay).
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what a particular contractual status would implystatus of contractor may be required by
the PMD’s non-contractually based RMS, for instart@xause it is the best way to promote
the PMD’s welfare as this RMS, let us assume, reguiHowever, this would not ground
their RMS on a contractual basis, it would just lexp why they would be integrated in

different ways to contractual relations (such asdpelaced behind the veil of ignorance).

In sum, contractualism cannot arbitrarily inclule PMD themselves behind the veil
of ignorance while leaving giraffes and plants oitneeds to provide non-contractual
reasons for the special worth of disabled humamsbfoadening their ‘inclusivismto
include humans who do not have the potential toeldgv contracting capacitiesnd to
provide justifications (if they are not implicit this account) for not applying these reasons
to all or most non-human beings (or be ready to eam with further justifications to
prioritize the needs of certain beings over otliketiseir account end up including too many
beings for the little resources that are availabf&)ch justifications are not essentially
contractual and fall outside the scope of thisithéscusing on a tradition which has, as |
said, an answer to provide to the anti-speciesiatge of arbitrarily preferring the members
of one’s own species. Instead, the social contradition holds that it is the capacities for
contracting that confer a RMS to a being, humanatr The previous chapter concluded that
we can hardly characterize - or most plausibly ati@rize - the PMD as active participants
to the social contract. This chapter explores wéretiere are contractual grounds for
granting them a RMS nonetheless. This RMS couldetate a robust kind of (passive)
membership to the moral community; it would justihat their interests be given a robust

consideration in the contractual society-buildimggess.
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5.2 The PMD as Passive Citizens or Indirect Partipants

Let us define the notion of passive citizenshiglasot correlating the capacities of a
direct contractor (a ‘fully cooperating party’) butonetheless (2) implying a RMS.
Presumably, passive citizens possess other feathegs direct contracting capacities or
belong to relations with contractors other thant@mual ones, either of which justify

granting them a RMS.

The advantage of securing this status throughiyesgtizenship is to circumvent a
major problem. The problem of constructing the P contractors by reconceptualizing
what it takes to cooperate or participate to a remht(we did not count the right thing),
and/or by looking at the PMD’s ‘contributioninder an empirical (we did not count
properly) or conceptual (something was wrong wité very way in which we counted) new
light. Nussbaum and others are skeptical about sncleavors. Trying to prove that the
PMD are, after all, bringing something to the tablaot, they say, the way to think about the
duties we owe to the PMD. However, some passiveetiship theorists, they are not giving
up on the social contract tradition. This is beeatley believe there is a way to make room

for grounds for strong duties even toward the nooperating within social contract theory.

While it circumvents the issue of tpema facieimplausibility of the claim that they
can be reciprocal contributors, arguments about RMD’s passive citizenship face a

potentially insurmountable problem. Granting a mfyostatus to non-contractors on
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contractualist ground would seeprima facie nonsensical. The challenge is to find

arguments explaining why those whee contractors would construct/grant a robust status
for/to the PMD. The immediate obstacle that arisethat one can suspect that whatever
ground is suggested, it will either produce tootocwent a moral status (e.g. by making it the

mere product of contractorglesires) or will fail to root it in a contractuaadis (by rooting

its necessity or robustness in a non-contractuadtcaint).

At any rate, passive citizenship, whether contbexted or not, enjoys another
apparent advantage. Carving a RMS (including ao$etbust rights) for the PMD by
representing their interests rather than by imagimow they could represent themselves or
select delegates may better reflect people’s usmayestioned assumptions about what we
owe to the PMD. They are commonly seen as unablertd for themselves in a harsh,
brutish, primitive world, or stand discursively ftremselves (e.g. by negotiating, arguing,
lobbying or voting) or care for themselves in a enoivilized or democratic world. It seems
that giving them a delegate to speak for themseme®ng other proposals compatible with
the architectonic idea of having their interestsusily represented in public reasoning, is the
only way to go if we want to promote their welfausing the political instruments and
structures at our disposal. Therefore, by definitiall the ideas being explored in this
chapter take as a starting point the (controvgrdedt that the PMD cannot represent

themselves, and try to construct a way to provment with indirect representation.

5.3 Unlacing the Concepts of Moral Legislators andMembers of the

Moral Community
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In order to theorize a status of passive citizethiwia contractual theory, the first step is to
detach two ideas that are generally conflated: ttidbeing a contract-maker and that of
having a strong status under this contract, or éetwthose who can provide benefits and

those who can receive thefi.

This is a (contractualist/contractarian) subsetiaghore general conflation between
beings able to confer value upon entities, andieatwith intrinsic or non-derivative value;
or between moral agents and beings with a full inst&tus or who are self-authenticating
source of moral and political claims, who cannoiristrumentalized or who must be treated
as ends rather than only as means. (There are magyg to formulate this dichotomy
because it has been made within various theordtiaales. A political focus warranted by
the political aspect of social contract theory vebulake us privilege the Kantian term of
‘passive citizen’related to the political notion of citizenship. Bgntrast, a broader ethical

focus would make us adopt the term ‘moral patiemdtably used by Tom Regan to describe

%4 Though this chapter, and my thesis generally, makeof notions widely used in law (such as comttaast
or subjecthood), | wish to use these notions withoplying the baggage that voluminous caselaw legdl
doctrines have attached to them. However, a jarigfaction to the statement that being a partyconéract can
be separated from being a beneficiary of it mightlhat this is more than a contingent conflatiohriather a
classic feature of contract: that having a righdemit is the same as being a party to it. A lavg/érst intuition
might therefore be that it is a non-contractuahitieat we could extend the robust moral benefita obntract
to those who are not parties to it. However, thigal assumption is not justified analytically by thotion of
contract. The legal doctrine of privity of contraethich would support that it is, can be criticized that
account: even if there may be virtues to keepirg dbntract between the parties, there are alsaegrin
preserving the partiesfeedom and autonomy to contract in a way that fieae¢hird party. For one thing, not
all legal systems have strict rules of privity. Bmother, one of the methods that Anglo-Americanitas used
to get around the privity doctrine is the legaleggtry of a trust, in order to make a third partyatcontract
benefit of something like a right. When the partigeke a contract for the benefit of a third patttey create an
express trust of the benefit of the contract fait tharty, who then has a proprietary interest xahosen action
represented by the benefit of the contract. Seg,Re Schebsman [1994] Ch. 83 (C.A.), Johns —Md#asvi
Canada Inc. et al. v. John Carlo Ltd. et al., (398t. H.C.).
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certain animal$® It does not matter much which term is preferretbag as it is clear that |
associate it with the possession of a RMS. Thistsnecessarily the case when people refer
to a variety of non-rational and non-human mordigoés while holding that they have
different moral statuses calling for different degg of moral consideration based on

different moral principles.

Cora Diamond has highlighted not two, but thressgade groups which do not
necessarily overlap in making moral evaluations. fdemulation helps us to remember that
the author (x) of the moral evaluation, tregentevaluated (y) and thebjectof the agent’s
behaviors and attitudes (z) do not need to be #meesgroup of beings: ‘W&s assess
together the character and conduct ofyissso far as it affects ourselves and our fellow
Zs."?°® Diamond'’s conceptual categorization is a usefsigt in practice, as it helps us to
make certain conflation problematic and better ateteices that have been left out of the
discussion. The PMD’s evaluative standpoint is eysttically excluded from the group
generally excluded from the group of contractgrand sometimes even of the group of

moral patients or passive citizens

In the present chapter, however, the variabldnehtithor of the moral evaluation is
not problematized by those who would theorize thsspe citizenship of the PMD, nor

would these authors problematize the group ofatientswhose conducts are being morally

> Regan (n 272). To be a moral patient accordinfégan means that one is owed moral duties directly,
notably that of respect. His criterion for grantibg not relevant to our contractual enquiry.

266 Cora Diamond, ‘The Importance of Being Hum&h991) 29 Royal Institute of Philosophy Supplem@sy

37.
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evaluated or prescribéd’ They only want to extend the group of titgectsof this conduct.
Their basic idea is that the PMD ought to benebirf the social contract (i.e. have their
interests robustly considered at some stage ofptiseess) without being part of the

legislative group, the contractors.

This confronts us with two (categories of) probsewhich will constitute the subjects
of the two following subsections: problems with igfitag a RMS on a contractual basis to

non-contractors and problems with the represemtatidghe PMD in the contractual process.

Let me start by explaining how and why the questiof (1) who can make a
contract, and (2) who can benefit from a strongahestatus under that contract are often

unnecessarily conflated, in order to show that ¢hisflation is not necessarily warranted.

5.3.1 Why Contractees are Often Thought to be thly Beneficiaries of the

Contract

%7t is however a variable that is worth problematizwithin the social contract tradition, espegialthen we
want to challenge the most basic assumption madmbguthor. When ‘we(x) wonder what ‘we’(y) owe to
‘each other’(z) as social contractees, the answer is likelgadlifferent if the ‘we’is, or includes the voice of
parents of PMD, like scholars Peter Byrne, Mictg@lubéand Eva Kittay.

Some may object to considering the variable (xpgrar with (y) and (z). The author, they would hadould
not be challenged on the ground of personal elespenen prejudices. His argument’s coherence apdaap
must be considered at face value, and if it redi@smplausible assumptions, it should be discatukxthuse of
this lack of plausibility. | personally do not thiiit is a problem if some want to say they are oldag (x) in a
way that pretends to be more aware of the autt@at&ground and some want to limit their analysithtovery
assumptions at hand. (Those preferring the lafieraach may insist that problematizing authorsksjsr to
politicize philosophical analysis in a way susdelgtito affect one’s impartiality when analyzingextt Those
preferring the former will insist that it is a fagbrthy of being taken into account that a phildsapauthoring
an argument is using certain assumptions, wittsnidriguage and his expectations of being undersiadcbf
convincing his readership, with whom he may in falktre certain prejudices or propensities to gtaot
quickly the evidence of certain arbitrary assummgior the neutrality or universality of certaininos.)
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53.1.1 It is in the Nature of the Contract

In the contractualist/Kantian tradition, this catibn is best expressed by Kant, who held
that only moral legislators, those able to enaet mhmoral law, are owed non-derivative
respect, i.e. are subjects of this moral law. GrBpecters need be respected. A similar idea
is found in Rawls’theory of justice, when he says that only those &blgive justice are
owed justice. The basic contractualist logic behtihid conflation is that the only beings
worthy of intrinsic respect are persogsa enactors of the rational law. What is worth
respecting in them is their embodiment, or theiporof them that embodies, the moral law:
their rational, autonomous self. Intrinsic morahsmeration through the attitude of respect is
thought to be a fitting response to these beingsealAnd respect of autonomy is so central
to this way of thinking about what truly matters time world that there is nothing else
considered worth granting a strong moral statusnwive think in terms of the status
members of a moral and political (in Kant, thedatis based on the former) community

have?®®

Though this chapter is focused on contractuallsbme note that the same holds for
the contractarian logic: we make a deal with pe@tlke to bring something worthwhile to
the bargaining table, and we have no reason teabavgth the weak, the poor, or those less
gifted intellectually, and so on, because they haothing, or too little, to contribute. This

implies a selfish stance: a focus on self-inteagst an instrumentalization of others, and an

28 Kant, Groundworks(n 31) 4:428 and 4:435 arMetaphysics of Moral¢n 19) s 46; Diamond (n 278) 36;
Nussbaum (n 19) 13. We will consider, however, ltar@ative reading of Kant by Korsgaard (n 287).
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evaluation of their worth according to their instrental worth for our private purposes. In its
most radical form, there is no distinctive othetueato be recognized: Hobbes wrote that
those who have these capacities and refuse to mbttséhe social contract must ‘justly be
destroyed by the rest [or] (...) by any man whatso&®° It follows from this stance that
what matters most when we reflect about our sanig@ngements is the ability to respect,
and be accountable if we fail to respect collecbaegaining rules and rules bargained for.
As self-interested bargainers, we have no reasgnait a strong moral status to anyone else
- others who cannot benefit or threaten us or thdse cannot be bound by agreement are

just potential nuisance.

These descriptions explain why we may think tiha&t ¢entral case of a contractual
beneficiary is that of a contractor, or why it mag/ easy to overlook other possibilities from
moral and political standpoints which look at thentan relations subject to justice in a
contractual way. However, they do not make it atm@ly incompatible with these positions

to grant a RMS to beings that are unable to contrac

On the contractualist account, instead of ingistim the ‘Kantian splitbetween
Kantian reasonable and rational persons and ‘aviexytelse in naturé®®, one could explore
the mechanism underlying the attribution of valneorder to see whether it could serve to
value the PMD in a no less robust way than othaeeris with contracting capacities.

Christine M. Korsgaard will provide us with suclpa@sition.

29 Hobbes (n 35) ch 13.
20 Nussbaum (n 19) 138.
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On the contractarian side, we could wonder howRMD are in fact useful to us
even though they do not have contracting capaciaiedraditionally understood. If what is
centrally normative on a contractarian accounttheecapacities to understand a contract,
negotiate it, be bound by it, be able to have awir keep it, and to be accountable if we do
not, then exploring notions of trusteeship seekesdi plausible way to integrate the PMD. If
what is centrally normative on a contractarian aotds the fact that contractees bring a
benefit or a threat to the table, however, andpiésophical focus is on the instrumental
value of these elements rather than the way rdtiagants deal with them, one would
explore the sort of value that the PMD can bringhi® table regardless of their capacity to
explain that they are doing so. The first part o tthesis has argued, however, that such

arguments are not promising.

5.3.1.2 There is a Single Answer to Both Questions

The two aforementioned questions:

(2) who can make a contract, and

(2) who can benefit of a RMS under that cacttr

are subcategories of two more general questionshadan, too, be conflated:

(1) how are we to solve, politically, what seele irreducible disagreements about the

good in our society?
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(2) who has a RMS?

Question (1) assumes that a contractual answealtessly been provided to the more
fundamental question (1’) and has moved on to iflemg the conditions for participating to

the contracting procedure.

Although questions (1’) and (2’) are distinctigtpossible that one kind of answer to
(1) implies an answer (or a partial answer) tg.(Zhe contractual answer is such an answer.
It is becausewnve can solve the social ineliminable disagreemantanceptions of the good
life by using a contractual procedure that we oughtecognize a special status to beings

able to partake of such a procedure.

If we answer, like Rawls, questions (1') and (&) using such a theory of the right
rather than a theory of the good, it becomes has®é on what basis we would grant a RMS
to the PMD. Theorists of the passive citizenshif®bfD assume that it is impossible if we
take RMS to imply to be a ‘primary subject of jgstifor instance. The PMD are not such
subjects, so on what basis would we nonethelegstam strong, equal rights? Importantly,
to remain within the contractual tradition, thisslsaneeds to be contractual, that is, we must
provide an answer to question (2) instead of tobtfoader (2’). Whether we use a Rawlsian
or a Hobbesian framework, it is easy to see hownigathe status of a contractor would give
one a RMS (and how, therefore (1) and (2) can héne same answer). The more
controversial question is whether there are otloatractual grounds for being granted the

same RMS. Theorists of passive citizenship argw there is. They argue that able
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contractors will decide to include the PMD throutpe contractual process (therefore the

PMD’s status would be contractually based). Thisgsawo apparent problems.

First, this decision would have to be the prodefctndividual citizens’wills, who
would agree that it is a good thing to grant a RidlEe PMD. This taints the kind of moral
status that the PMD would have with an apparenivaiveness or contingence. Second,
social contract theory relies on a constructivigt aroceduralist method which puts the right
before the good (because people disagree too orute good but can still agree that there
is a right way to settle their disagreement). Camsts that are put on the (kinds of)
decisions that the participants to the procedurg take must be justified in terms of the
fairness of the procedure rather than in terms obratentious conception of the good life
(including one’s propensities to be charitable loovg solidarity toward the vulnerable for
instance). Thus, on many contractual accountsphoRawls’, it seems that a conception of
the right dictates who has the fullest moral stalfuss causes not only the aforementioned
problem of derivativeness but also the possibilitgt any such status can never be as
axiologically important or integrate the PMD todelan the process, structurally speaking.

Let me explain.

Regarding the lesser ontological value of theatust, Martha Nussbaum, for one,
connects the statuses of ‘directntracting participants and of citizens underdbmtract, at
least in the case of Rawls, as these participaetdhee ‘primary subjects of justicéand
therefore, one can legitimately wonder if it is ceptually possible to give to non-

contractors a RMS). Nussbaum'’s idea is that thectliparticipants to the contractual
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procedure or primary subjects of justice enjoyrannsically superior status, one reflecting
the ‘Kantian split between the rational/reasongideson and everything else in nature’. If
the PMD are represented by trustees as passizersti the worry is that whatever status

they are given will be somehow ontologically inéetri’*

Regarding the primacy of the right over the godmhn Finnis has pointed out that
selecting the right (through the elaboration otdigse ethics or a contractual process) as the
best way to solve the irreducible ethical pluraligffecting democratic, political discussions
effectively deprives some human beings from motatus altogether. The answer to the
guestion ‘who has the capacities to partake taitie process?inherently excludes people
who cannot discuss or contract properly (notably BMD), but it also imposes content-
restriction on the discussants who can particigatmight be said that in the sense in which
our identity, or at least our identityua political participants, is concerned, rational and
reasonable people are partly excluded: a part eif tbelves is excluded. The resulting
negotiation or discourse misses some key ethiealifes of what a public discussion could
encompass, and may not leave the discussant’s @utondignity and integrity so duly
recognized or intact as thinkers like Habermas Radls may suggest. The discussion is
impoverished, through the dismissal of unrefuteldicat arguments (for instance, views
about the goods are categorized as irrelevantdiscssion about basic principles of justice

in a Rawlsian frame because they are too subj&dive and irrelevant to the moral

271 Nussbhaum (n 19) 138. This kind of assessmentalertyed by Korsgaard, as we will shortly see, ¢oit
probably remains that on a Rawlsian account, likedy that both questions have a same answer,aedhn a
conception of fairness. (However (a) we can devedmpounts of passive citizenship on non-Rawlsian
contractual grounds and (b) it does not excluddtemndype strategy to adapt a Rawlsian accountegrate
the PMD, by extending a conception of the righth@lgh this is not what this section is contemptats it is
assuming instead that it cannot be done.
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discursive procedure). This constructed (and, Birsays, mistaken) distinction between
private conceptions of the good and public reasondietween the ethical and the moral,
cuts the participants to this circumscribed disimsSrom the very meaning of the discourse
of his partners in discourse, or at least so rdligicaisconceives their views that civil

conversation with them is substantially obstruc¢éd.

Whether contractual society-building discussioogl@ afford to weave in their logic
more of the rich tapestry of conceptions of thedytitan what is strictly necessary for as
unassuming and neutral as possible a reasonaltasdien to take place is a deep and
enduring disagreement that goes beyond the scopeyadlissertation. Finnistomments
display the other side to those who prioritize thght over the good: the bet that a rich
ethical discussion, though complex and messy, shbel the one guiding our political
deliberation about the principles of justice (bypogition to the bet that state neutrality
through right processes is the only way to deal athprwith ethical disagreements,

themselves left out of the political discussion).

At least on a Rawlsian account of justice, thetis¢ of the PMD'’s ‘passive citizen’
status seems caught between a rock and a hard @acthe one hand, conceptions of the
good involving benevolence toward the PMD cannotritegrated at an early stage of the
Rawlsian legislative contractual process. Like Nvassn says, ‘the present-time sort of
trusteeship would require them [the trustees inQ@iniginal Position] to know that they do

have benevolence and how strong it wdiich would go against Rawlstommitment to

22 Finnis (n 260) 56.
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parsimony of assumptiongibout the parties in the GP On the other hand, if they are
integrated at a later stage of the legislative @seavhen the veil of ignorance is lifted (layer
after layer), the status of the PMD seems to be lemdamentally anchored in the
requirements of justice and more derivative upodividual preferences. Nonetheless,
Cynthia Stark has argued that the latter solutiomferred an appropriately robust status to
the PMD. We will come back to her arguments and dhather authors whose work might
help us overcome the obstacles that a theory afiymasitizenship would face for the PMD

once we have considered a few more obstacles.

Korsgaard and Cohen, on their side, argue than&ractually given RMS is as good
a status as the one obtained through the diresieps®n of contracting capacities. Whether
these claims are successful remain to be seenuctit &re the arguments that a theory of

passive citizenship requires.

5.3.1.3 Equality Requires it: The PMD are too Un&ign Terms of Capacities to

Grant Them an Equal Status

Another reason for holding that non-moral-agentsica be granted the highest sort of moral
status may be a commitment to equality. The clamald/be that it is incompatible with this
commitment to extend a strong moral consideratomon-contract-makers because, whereas
contract-making capacities is a plausible candidatea placeholder of (quite) universally

equal ground for moral consideration, the variotgpprties of beings in the world who are

213 Nussbaum (n 19) 136-7.

247



not moral agents and the various relations we katrethem does not seem to provide any

secure ground to justify equal moral consideration.

For instance, both Kant and Hobbes, within theantatically different conceptual
frames of values, need to assume that people Eossese propertiesqually to justify a
strong equal moral concern. For instance, Kantatttat civil equality, one of the attributes
of a citizen, is ‘not recognizing among the pecafy superior with the moral capacfty
and Hobbes claims in theeviathanthat ‘as to the strength of body, the weakest trangth
enough to kill the strongest, either by secret nration or by confederacy with others that

are in the same danger with himsedf?

This assumption of natural equality is reflectedun assumption of idealized equality
or contingently required equality (for justice tbtain) in Rawls’theory. Hobbesbet that
every Goliath has its David and fears him enoughsduaender his natural rights to a
sovereign is echoed in Rawlsircumstances of justice, according to which theae be no
exceptionally gifted people able to dominate th& rejustice as fairness is to be possible,
and his description of the party in the originalsiion as relatively risk-averse. Kant’'s
assumption about the universal aspect of the cigpfmi moral law is echoed in Rawls’

notion of range properties applying to the propeftiiaving moral powers'?

274 Kant, Metaphysics of Moraln 31) s 46.
2’5 Hobbes (n 35) ch 12.
2% Rawls,A Theory of Justicén 1) 444-5.
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It would seem unfair, on such contractual accquiotgrant an equal moral status to

the PMD if they do not equally possess the capgcgrounding this moral status.

This view is committed to equality in two sendésst, it is committed to give moral
salience to the equality of physical and cognitoapacities. Second it is committed to

equality of status within the political community.

To answer the former claim (that it would be untai grant an equal moral status to
the PMD if they do not have equal natural capagjtiene can say that it begs the question
about fairness. It is possible that, on other gdsuthan these capacities, we ought to confer
an equally important moral status to the PMD. liess obvious how, however, this ground
would be contractual, whereas the previous refe®nc Hobbes, Kant and Rawls, indicate

how it is obvious that individual capacities wolle contractual grounds.

Regarding the second commitment to equality ofustawithin a society, it is
noteworthy that this equality is not analyticalgquired by the nature of contract-making or
even social-contract-making. When we make dealsplpewho hold the bigger end of the
stick will simply get the lion’s share. Why woultle& one holding the more comfortable
position agree to put himself in a lesser posiiiororder to imagine what the outcome of
their bargain would be if they would have been &?juRotential reasons for that seem to
evoke something that goes beyond mere contracifitat shocks or appears unfair to us
about the idea of a social contract which wouldegrarious status to different citizens might,

at the end of the day, have little to do with caoting per se Perhaps it is something
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historically contingent (like a need for recogniti@as equals within a particular kind of
political and social arrangement, such as democradyere anything less would be
humiliating or undignifying and harmful to one’slfsesteem) that justifies positing that
people are all equal threats to one another aculally gifted with reason or moral agency;
equality may be a need rather than an empiricdiriotn We could imagine a social contract
leading to unequal political statusg$l cannot make justice to this hypothesis here, but
there is no need to: no contemporary contractuadrih(or more generally liberal political
theory) would suggest creating a society where satimens have a lesser political status, or
are second-class citizens, which means more phgdisat their voice and interests will
count for less in public reasoning, and theretilelreason to challenge this generally shared
commitment to equality. There is a simpler, lestiaal solution, than to rethink the social

contract tradition conceptual attachment to equalit

A commitment to equalitf/® of moral status within society could plausibly be

maintained while separating the question ‘who isma@ral agent’from ‘who is a moral

2" Some theorists, like Jeff McMahafihe Ethics of Killing: Problems at the Margins dfe (OUP 2003),
prefer a scalar way of thinking about status, diter corresponds to the actual variation of prigs which
provide reasons for granting a moral status. Alghou agree, for reasons that | cannot explain hiva, a
scalar theory of moral status would be helpful athomoral and political theories, | want to notaittlit is
helpful to distinguish a ‘moral statuBom a ‘political status{(i.e. when the notion of ‘moral statuis' used in
the context of granting the status of subject sfige). When we look at the issue of status froenghint of
view of the political community, it becomes mordaily obvious that there are good reasons for gayiat
citizens are equal even though their capacitiesityradiffer. For one thing, when we deal with pickt
guestion, the gravity of the failure to consideeisubjective aspects of respect and moral coratidarmay be
more apparent (if only because a political approfches us to consider relations between membera of
society whereas abstract thought experiments mayg masily adopt a non-relational point of view nmakit
less apparent that analyzing only internal propsnihay be missing something important).

278 | am not personally invested in the issue of egugiven my pluralist, relational view of what gnods a
variety of moral attitudes, and | only think thatnse form of basic intrinsic concern happens to tpaally
given, as | will explain in the last section ofghlissertation. Perhaps, however, there are goliticabreasons
- probably having to do with the human need foriaoecognition and self-esteem - to consider dgual
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beneficiary’ if we accept that moral beneficiaries can be gdm@te equally strong moral
status on the basis of other reasons than theisepssg roughly equal physical and
cognitive capacities (or capacities which, thouglequal, enable them to bring a sufficient

contribution or represent a sufficient threat tioess).

It seems to be conceptually possible for being® vdo not have contracting
capacities - neither the capacities to take pad loargain and have something to put on the
table for doing so, nor the capacities to take frard table of negotiation where moral
legislators are invited to sit - to nonethelesstibe beneficiaries of this contract, more
precisely, to have a RMS under it, the sort ofustdhat the contractees who did take part to
the contractual process would have negotiatedhimselves out of self-interest, or self- and

mutual respect.

While the aforementioned obstacles to this polisiliiad to do with the idea that the
concept of a robust contractusneficiarymust absolutely be equated with the concept of a
capable contractor, the next section will preseablems which have to do with the concept
of atrusteeshipmore precisely, with the possibility that the ade trustee may prevent the
beneficiaries from this trusteeship from having@sust a moral status and being owned as

robust a moral consideration as other citizens.

important. | otherwise share Harry Frankfurt's gik@pm about the intrinsic value of equality. Sée ‘Equality
and Respect(1997) 64 (1) Social Research 3.
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5.4 Problems with Being Represented by a Trustea ithe Contractual

Process

Another set of problems with granting a robust rhetatus to the PMD comes from the very
fact that they must be represented by trusteey @r kind of delegate who would occupy a
more active or intrusive role than would the detegafor non-disabled citizens or

contracteed’®

The arguments | will explore is against the usa tlistee and would not hold against
arguments which would suggest granting passiveetiship on other grounds, though it is
hard to see how we would grant the PMD a robustamstatus at the outcome of a
contractual process within which they are neith@rtacting parties nor represented by one.

(They also do not hold, or at least not without adment, against the theories of active

9 There are two ways of understanding the notioa tustee here. The first one is the sort of comiaan
interpretation of a trustee, because it holds tiratbenefit of the contract is a form of propertyieth can be
held on trust for a beneficiary. The second meaning trustee is the kind of modern statutory laanfework
which holds that even without the benefit of atresme can sometimes be represented by a guafdizeyiare
lacking capacities. Such a guardian may act onrttepacitated person’s behalf, for instance to sigmtract,
manage a bank account or help the incapacitatesbpen making decisions relating to her well-bemgre
generally. There are more fine-tuned classificaionthe degree of intervention (by contrast topsuping the
person’s autonomy) within the notion of guardiapshihich is reflected in different legal systemattmake
provisions for different sorts of guardianship,garg from a domestic mandate to making decisionpévsons
within one’s family or couple to guardianships exiag from specific actions or duties of assistaand of
helping someone to express her will to speakingtiat person, for her well-being’s sake, with mordess
consideration for her varying degree of abilityetgress her will.

I do not think that it is essential to work out kug typology for the purpose of this thesis. Ithepful,
however, to state that | am generally talking abguardianship’. The chapter on active citizenstipphasized
a self-effaced sort of guardianship where the ¢émfgiuardian is mostly conceived as a ‘prosthdaislitating
the expression of someone else’s will and interé&shaps only Adam Cureton’s idea of construcérgicial
parties speaking for the PMD would be more closelgted to the common law kind of trusteeship tttathe
statutory kind of guardianship: Adam Cureton, ‘AvRsian Perspective on Justice for the Disabl@fi08) 9
(1) Essays in Philosophy, Article 5. | repeat thatish to avoid bringing the voluminous legal bagga
associated with such question into this conceptssdarch.
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citizenship which we explored in the previous clkapas the PMD would then be taken to

represent themselves.)

There are three arguments: a metaphysical one,triectigal one and an

epistemological one.

The first criticism is that we cannot grant a rsbstatus to the PMD because they are
not value-givers and must be given this status ibyeas in real politics or by idealized
contracting parties within a contractual procedsatTis the argument that | associated with
Nussbaum in the previous section and which is thate is a ‘Kantian dividebetween
people with moral agency, on the one hand, anddbkeof the world, on the other. As we
will see, Korsgaard provides an argument againsieing a value-giver does not necessarily
make us more valuable; we can give as normativelygent a value to non-rational beings
as we give to ourselves and other rational agéintge hold the view that we give value to

entities rather than that we detect it in thens #@ems perfectly possible.

We can already make this point by invoking sommmmn sense intuitions about
representation and passive representation whichsaawe to give to passive citizenship the
gilt edge that it lacks in the mind of some. Theadhat one is not being well represented in,
or even excluded from, or exploited by, the pddtiprocess because one is not a decision-

maker within this process, if taken seriously atetally, would make

modern democratic politics (...) a desperately mmhisive affair in which the
only individuals included (at all) in the agreensetdking place in democratic
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legislatures would be the members of a tiny pdlltelite; the vast majority of
citizens would be straightforwardly exclud@.

It is true that in saying this, Nicholas Southwagpears to be criticizing only direct
participation, but once we have conceded that iadgseptable to utilize simulacra of
participation through representation or other fowh#ndirect representation, we should not
take issue with the very indirectness or represemnta, conceptually constructed, or
metaphorical character of the type of represematigolved in passive citizenship. We can
however take issue with a different aspect of baimgcision-maker. One of reasons why we
value the capacities of being a decision-makerfasna of legitimization of state authority is
not that we directly partake to the decision predad that it enables us, afterward, to ratify,
as it were (if only through indirect acquiescendb® norm imposed upon us, as meeting
certain standards of reasonableness. Passivensitize unable to do this. They therefore fail

to indirectly and conceptually justify state auibpand that their autonomy is respected.

If we hold the position that the capacity to legize State authority is part and parcel
of what gives the active citizenship its metaphgisigilt edge, we will think that passive
citizenship is deprived of it. | will come back tbhe distinction between being a value or
authority giver and having value, or being subjeca legitimate authority. For now, | only
note that on a more paternalistic understandinghef State, which would legitimately
exercise its authority if it is meeting the citisémeeds, the difference between passive and
active citizens would not be so relevant, insofar vee hold that the capacities for

individually understanding (and, as it were, ratify, quamoral legislators) the legitimacy of

280 5uthwood (n 215) 110.
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a norm would serve not only as a way to legitinsitge power but as a way to ensure that
the individual’s basic need for control over herseence is not violated. If we took such a
view, we would see that the fact that the passitizeas cannot ‘ratify'the norms to which
they are to be subjected does not harm them inptirdicular way like it would if they were
autonomous. Even though it is a statement of ppbitesophical intuitions rather than an
articulated argument, these comments may assuagee@sons for worrying that passive
citizenship may be a second-rate kind of statusabee of the artificiality of the
representation that it requires and because itgtste is not sensitive to the subject’s

autonomy.

A second proto-philosophical (socio-historical)yooent worth prefacing our first
contractual argument is that the fact of being Wit and of not meeting the benchmark of
what is taken to be the central case of a persoa pplitical participant or citizen is
associated with an intrinsically inferior value hagong History: ‘In almost all places and
among all people’Anita Silvers notes, ‘individuals with certain plgal or intellectual
anomalies are assumed to be, by the very natuthedf condition, inferior?®* As such,
disability has not only long been assumed as #lerfate, but also as a somehow deserved
one - and therefore not worthy of the sort of pggmpassion or fair compensation that we
would be inclined to give to the victims of sheadluck: ‘From antiquity the traditional
explanation for their disadvantage has supposedtl tthere is some moral flaw, not

necessarily theirs but perhaps that of their priiges for which failing they must suffef®

81 gjlvers,Formal Justicgn 189) 56.
*2ibid 57.
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We must be aware of this (undergoing, though mdjatackground of human affects when

we analyze philosophical arguments purporting fapsat thent®

The epistemological issue is that the trustee nwybe able to detect what is in the
interest of the PMD, or to correctly balance whateeonception he has of the PMD’s
interests with the PMD’s own expression of desivdsch he may also have trouble figuring
out. We will come back to the epistemological obl&taf representing PMD when we deal
with Silvers’ notion of a cognitive prosthesis. For now, we canpyy answer that these
epistemological difficulties are unavoidable wheralthg with the best interests of beings
who cannot express their opinion about what thegtwawho are not in a good position for
doing so (like a child or someone under the infageof drugs). However, if the trustees are
well-meaning and duly informed about the best a®up$ action available to them to
overcome epistemological obstacles, there is latte that can be required from them (or
from their appointers) morally. Although this isotcomplicated an empirical matter to be
solved by any simplisti@ priori assertions, one cannot help noting that, no maiter
handicapped and how different they are from noafded people, the PMD are humans and
are in many important senses like the rest of wsiars plausible that this biological fact
alone should make us optimistic about securing sogliable knowledge about ways in
which we can make their lives go better. Finallsh@gh epistemological obstacles would

render the institution of trusteeship for PMD algstithey were serious and insurmountable,

23 \Worldviews may change, but the need to fault antel disabled people for their state is perenriiaofar
as their fate is considered ‘badhd we naturally tend to look for a culprit wherdbass occurs, it is all too
tempting to take the ‘victimphysically/phenomenologically closest to the badmn\as a scapegoat.) Although
this no longer takes the form of saying that thalyerit the debt of their ancestorsihns, it surfaces in other
forms. For instance, the PMD are often conceived lasrden to others - the burden is not imposedalyluck,
but by them.
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less dramatic epistemological obstacles are mkedylto affect the accuracy of the trustee’s
decisions rather than to downgrade the PMD’s statesthese obstacles would not be so
intrusive on the contingency of the passive citig@tus of the PMD as to support the claim

that their status would be made significantly pcdilly inferior for it.

One of the structural issues is that, even thangheory trustees representing those
unable to represent themselves ought to be guigethdir beneficiariesinterests alone,
some fear that ‘in a process of bargaining to aasaontract trustees could not help but
represent their own interests rather than the ester of the beneficiaries of the trust
relationship.®* This concern is shared by Nussbaum, Silvers aadd, and this structural

worry is made worse when connected with the episkegical one:

[T]rustees or other stand-ins are parties to theraot and therefore would be
bargaining in their own right as well. There woudd conflicts of interest—

their own interests against the interests of thwbem they represent. The
safeguard of selecting them as decision makersusedhey take an interest in
their beneficiaries, as well as because they areannepistemologically

favorable position, could fall prey to such cortfligvorse still, if there is no

independent way of understanding what the intereSthe beneficiaries are,
there is no way of judging whether the conflict ltasrupted the contracting
processe?

It seems that some precisions need to be addédisttuhdamental fear that the trustee would
be partial to his own interests. First, one shawdte that the fear that delegates think about

their own well-being (and prioritize it covertlypmetimes more than their role makes it

moral (or legal), it is not a problem that is ureqio the PMD’s representatives but one that

#45ijlvers and Francis]ustice Through Trusin 42) 53, referring to Martha Nussbaum’s Tannectiue (n
114), | note that this quote has been edited otli@f.ecture as currently available online.
25 gilvers and Franciglustice Through Trugn 42) 53.
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can affect any political representation, thougis @& plausible worry that the epistemological
difficulties may make it easier for the dishonestegate to cover his tracks, though not as

easy, perhaps, as Silvers and Francis suggest.

Second, the concern that trustees speaking fdPkme will be unduly influenced by
their own interests is certainly plausible if we @alking about trustees in real life politics,
but it is possible, at least conceptually, to imaga non-corrupted trustee. Indeed, this is an
amendment to Rawl€P that Adam Cureton has suggested: to appoirteasisn charge of
speaking for the PMD, and them aldfi&This escape route through an ideal process may be
a dead end, however, considering that sooner e, latreal person (like Rawls or you) needs

to imagine what these idealized trustees wouldagayt the PMD’s interests.

Another major structural issue - not about thacddtire of a trusteeship but about the
structure of the contractual process within whilts trusteeship would take place - is that
the PMD may be entitled to speak too little or tate in the contractual process. Even
supposing she will know the PMD’s interests and {n&m before her own, the trustee’s
representation may be ineffective, or not suffiiereffective, to promote the PMD’s
interests. Why would the trustee be entitled toakpenly too little or too late? On some
contractual accounts (at least those we are camsidie this section, which assume that the
PMD cannot participate as full cooperants to th@ad@ontract but are only to be conferred a
status as one of the outcomes of the social cdhtitae PMD can only be integrated when

some fundamental decisions about the order regglatir society (like Rawlgdrinciples of

286 Adam Cureton (n 279).
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justice) have already been made. In Rawh&ory, for instance, only primary subjects of
justice or actual participants would be entitledptrticipate in the early sequences of the

contractual process.

The PMD will also not be expected nor invited peak about all subject matters. The
social contract tradition generally limits what fi@pants to the contract have to say to the
things that will affect them. (In a way, the whaleint of resorting to a contract is to avoid
having them disagree about how the polity shoulganize itself or, for instance, what
objective teleological basis should direct the ghab our society and to impose the
preferences or beliefs of some over others.) Nabesls, individuals have a personally
vested interest in choosing certain procedural srudé justice, as well as other rules
regulating collective endeavours to which they vpérticipate or that will affect them.
Accounts conceptualizing the PMD as passive beiagfs can be expected to limit what the
PMD’s trustees are entitled to say about sociajegts to which the PMD do not actively
participate. The PMD do not (or rather, are thougtitto) have an interest in participating
actively in such projects, but only in not beingthioy them, and in being otherwise cared
for. If some projects have some negative impacthenPMD, then their trustees may be
considered to have grounds to voice their interéddysthen, however, many fundamental
rules and projects have already been agreed tahardusteesintervention is more likely to
provide some form of compensation rather than teenfondamentally challenge what is
harming the PMD. As a result, the corrective or pensatory measures may prove
unsatisfactory (and though this way of thinking atbthe disabled in a compensatory way

can be challenged by theorists of the active cishg of the PMD, as we have seen in the
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previous chapter, it is much harder to imagine howlo so within the frame of passive
citizenship). This can interfere with the PMD’s assing both abstract and concrete kinds of
social advantages, and is susceptible to affeckiatls of disabilities. For instance, deaf
people may be given subtitles or interpreters tmapany movies, but had they had more of
a say, they might have asked their municipalitynieest in an artistic center offering more
visual entertainments instead of only in theat&tss portion of the problem may not be a
structural one: perhaps they are not asked to spealertain subject matters simply because
the way in which it will indirectly affect them hast been properly assessed rather than
because there are justifications to neglect sonthedf interests. It remains that when these
interests would require their trustees to reprefiggn at a stage where only active citizens
are expected to be heard, it is at |dik&lly that the fact that their absence from the process
will affect them may go unnoticed. Moreover, as tiered, even if their needwe taken
into account, they may be heard too late and da#itin a compensatory way once the set-

up structures have already excluded them.

5.5 Indirectly Acquiring Direct Moral Considerabil ity because the

Contractors make Provisions for it

In her Tanner Lecturé&antian Ethics and our Duties to AnimalShristine Korsgaard made
the argument that, on a (heo-)Kantian account, alsirnan be intrinsically valuable even
though they are not the source of their own valoeother words they would be intrinsic
sources of moral claims, though in an other-autbatig rather than in a self-authenticating

way. Her argument replies to the metaphysical winat the status of the PMD as passive
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citizens is doomed to be too contingent and devigan a way that makes it normatively
weaker, less stringent, or otherwise inferior t® status of non cognitively disabled citizens.
Although it is about animals, it appliesyutatis mutandito other non-rational beings as

well .28’

Andrew |. Cohen has offered a similar argumerftaalgh it would fall within the
contractarian traditiof®® Following Christopher Morri€®, Cohen distinguishes between
primary and secondary moral standing. The onlyed#iice between both is that in the first
case, one has negotiated contractually to obtagisamwn status; in the latter, one has
contractually negotiated for a robust status toglven to an individual unable to make a

contract. This implies (1) that the status did pratexist the contract (which implies a similar

%7 Christine M. Korsgaard, ‘Fellow Creatures: Kantigthics and Our Duties to Animal{The Tanner
Lectures on Human Values, University of Michigan 02p
<http://tannerlectures.utah.edu/lectures/documenitsive25/korsgaard_2005.pdfaccessed 27 April 2013.
Early on, she generalizes the problem of exclusiom the ‘Kingdom of Ends'to all non-rational beings
(p-81). She does add that people who ‘are at stafgieir lives when reason is underdeveloped t,jrmgrnon-
functional’ still possess the standing of ‘rational beings wuitde Kantian conception’, which might point to the
‘nature of the kind'arguments, i.e. arguments grounding moral statuk®iact that a being belongs to a kind,
a genus but which might also be limited to humans whol il some point reach a rational stage (p.82). She
also explicitly limits her project to non-human wruails as ‘the one groupmong the ones she mentioned who is
not constituted of rational beings, which indicatiest she does not see a problem in categorized¥D as
beings possessing the standing of ‘rational beingter a Kantian conception’. | believe that sheufad on
animals because, like most philosophers theoritireg rights of marginal cases and non-philosopheus,
contra Peter Singer and many utilitarians, she assunasthle case of the PMD is unproblematic. When she
asks, ‘[w]lhat about infants [...] or the very olddademented [...] the severely retarded and tharéfdy insane
[...] non-human animals? Are none of these to lganded as ends-in-themselves? And if not, doesntieain
that we are allowed to use them as mere meang tenols?’, the latter question only seem to applypractice,

to animals. (p.81) It is therefore possible thatd@mard would disagree on my application of heumrgnt to
the PMD on the ground that she would have inclutiedPMD through a ‘nature of the kindtgument. | am
not discussing the validity of this argument irstbissertation, though | can mention that, likeeotvariants of
human exceptionalism, | find it an insufficientlgrovincing way to justify the RMS of the PMD.

288 Andrew 1. Cohen,Contractarianism, Other-regarding Attitudes, andetMoral Standing of Nonhuman
Animals(2007) 24 (2) Journal of Applied Philosophy 188.

289 Christopher Morris, ‘Moral Standing and Rationdigize Contractarianismin Contractarianism and
Rational Choice: Essays on David Gauthier's MofaysAgreemenfPeter Vallentyne (ed), CUP 1991) 76, 89-
90.
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view of value to Korsgaard’s) and (2) that it i nequired for any other reason than that the

parties happen to want to contract for it.

I will focus on Korsgaard's more detailed contuadist argument, but let me start
with Cohen’s, as the problems of his argument assee to detect, and as it will be more
natural to move on from contractual principles tetaphysical ideas underpinning them than
the other way around. Also, | find Korsgaard's angmt more persuasive and thus think it
fitting to introduce it as a solution to the shgda of Cohen’s arguments, though it creates

problems of its own that cannot, | believe, be sdlv

5.5.1 The Problem with Piggyback Moral Statuses

Cohen’s strategy is to say that ‘the only differeijbetween primary and secondary moral
standing] is in the genesis of the standfiyand that this genesis does not matter: the
standing obtained is as metaphysically strong.t,Firscould argue that it is rather as
metaphysically weak. It is a natural reply to higuement against the criticism that, in his
example of Peter extending ‘direct moral regard’ Emma because James makes this
contractual demand to him, James could change md,rand stop asking anything from
Peter. ‘Nontuist that he is’, Cohen writes, thetcactor (Peter) ‘would stop extending [the

beneficiary party - say, Emma is a disabled clala} moral regard’.

29 Cohen (n 288) 191.
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The key problem, as Christopher Morris notes, hiat twe cannot satisfactorily
explain, on this (contractual relational) accowftgtatus) why the PMDs or children would
have a RMS vis-a-vis their protectors or parenterrdd concludes that ‘[i]t appears that
someone need not have moral standing in relatidhnet@gent(s) who is the vehicle for one’s
secondary moral standin This is an admission that a contractarian accoannot offer
an account of why parents should intervene contadlgtto protect their child rather than to
honor neckties. ‘If that is their choice’, Cohemcedes at one point, ‘so be3t Yet, Cohen
attempts to circumvent (if not solve) the problemoptionality in three ways. First, he
suggests that there may be other non-optional giouonr moral standing outside of
contractarianisfAt®, which does not solve the issue of optionalityrfra contractarian point
of view. Second, he makes the relatively familitgim (among theorists working on the
notion of the status of children and of the disdpléhat others will care for them if their
parents will not. This is a descriptive rather thmmrmative claim and it therefore does not
explain why this concern is morally warranted amdrestringent. His third argument comes
in later, in the last portion of his paper, where borrows from Simon Blackburn’s
‘projectivist quasi-realismto suggest that ‘[c]ontractomughtto extend direct moral regard
to any being with a particular characteristic(sghsias sentience or a distinct capacity to
flourish.””®* 1 more or less agree with this view, for reasdrat need to be argued on non-
contractual grounds and that | begin introducinghworsgaard’'s argument. The word
‘contractor’in the previous quote is unnecessary however: figagion applies to all moral

agents and is not rooted in contractarianism. Heiuladvesuggest that we should wed

291 Morris (n 289) 95.
292 Cohen (n 288) 193.
23 ipid 191 and fn 12.
29 Cohen (n 288) 197.
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contractarianism and this - or potentially anoth#reory about the robust status of animals
(his argument applies to the PMD: he actually seferinfants and Morris referred mostly to
infants and the infirm and only mentioned animaBsgingly). When he writes that
‘[clontractarianism is not committed to saying tltas permissible to torture animals if the
contract ignores them’, he is repeating that theae well be another ground for moral
standing external to contractarianism. Insofar atake him to narrow the reach of
contractarianism to a more limited domain of mayali agree. However, | suspect that his
marriage of quasi-realism with contractarianism saiat more: instead of narrowing the
application of contractarian theory, it would caoast it. People would b&rong to make
certain contractual agreements or fail to make rstfid Cohen assumes that critics like
myself worry about the contractual/constructivisbjective view on the foundations of
value. However, | do not; my own account is similarhis. What | worry about is the
coherence of his argument when he calls this notr&ctual account contractarian. If it
constrains contractors normatively, then it submaths the contractarian commitment to the
parties’ will to a greater good that ought to trump this tcactual will. The contract
metaphor would be reduced to a means of carryingaotheory of the good. Cohen’s

suggestion that they are, instead, compatible ande married seems unwarranted.

Korsgaard’s contractualist standpoint allows hermake this marriage: she can
explain why we ought to extend the contract to benke PMD in a way that is not
incompatible with (indeed, emanates from) contralcdtiassumptions, even though it would

have been incompatible with contractarian ones.

2% ipid 197-8.
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5.5.2 Extending the Contract to All Intrinsicallyaluable Beings and The

Problem of Prioritization

Korsgaard’s key idea is that a RMS or rather, tine kf value which grounds it, is conferred
by moral agents through certain acts of will. Thetaphysical criticism, which insisted that
moral agents have a special value based on theimal properties (which PMD do not
have) and held that the PMD’s status was worthbesause it was only derivative and given
to them by the moral agents (and, one may addjrgmrit upon these agents happening to
care for them) therefore does not arise. All valedieings have been given their status by

acts of will, not only the PMD.

Instead of emanating directly from internal prdig=; people are conferred value
through a kind of interpersonal attribution of walihile it could still be said that moral
agents are able to attribute this kind of valu¢ghemselves, whereas the PMD depend upon
moral agents conferring it upon them, the PMD’srabeeristics can still warrant direct
moral consideration, that is, a non-contingent,-mstrumental kind of consideration. There
is simply no justification, on her account of howngs are or come to be valuable, why a
more indirect way of acquiring intrinsic value wduhake a being’s moral status any less

important or demanding.

This account of how beings acquire a special kihdalue (including the RMS that

interests us) does not mean that moral agents awafiercvalue or a RMS to anything they
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want, contractually or otherwise. We must, she satgy grant the special value we grant to
ourselves to all who partake of our ‘natural goddtill explain what she means by this, but
| already note that this would encompass the PMi)-lmuman animals or any being that
‘matters to itself’, in the sense that somethingt tis good for this being is good from its

point of view?*°

I will present three elements of Korsgaard’s argata important for our purposes:
the Kantian theory of value which she is utiliziagd two conceptual distinctions that she
draws (and that Kant himself failed to draw) butiahhwould have allowed him to grant

intrinsic value to certain non-rational beings.

To already state my conclusion, the problem wahlizing that we, contractors, share
a flourishing nature with the PMD and that thisuiees us to recognize their moral status on
grounds compatible with contractualism, is thatale® share it with all living things. | find
that Korsgaard cannot provide a contractual caterfor prioritizing some intrinsically
valuable beings over others. Although | can imagiome non-contractual criteria to do so, |
cannot think of a contractual one that would preséhe kind of value that she has secured
for the PMD. In fact, all that Korsgaard does (tiwat it is a small feat) is to show that
Kantians can agree with the (accurate, | beliegteaithat beings partaking of human goods
are intrinsically valuable, in the sense that they important ‘like usinstead of important
‘for us’ or, in yet other words, that they have a well-beaigheir own and ought to be

regarded as such morally. This is the kind of casion that thinkers endorsing a ‘list of

2% Korsgaard (n 287) 104.
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goods’ theory, like Nussbaum, endorse with much less dwgsit. To think anything else,
Finnis simply said, is to be ‘buried in untrufi”Korsgaard takes us through the Kantian
psychological and moral route to flesh out a casehis conclusion from a Kantian point of
view and, although | am personally more attractgg$ychological and moral explanations
relying on the notion of empathy (moral and psyohalal) to make this case, | find her
Kantian meta-ethical case convincifigNonetheless, it faces the problem that any ofethes
other accounts face: it gives reason and motivdtorrecognizing the intrinsic value of a
variety of non-human beings, but does not provigevith an account of how to prioritize
some beings over others. In fact, even though Kaafrefers to the Kantian notion of
passive citizenship, she does so to make her pbmit the specialaluethat animals have

rather than about their moral status.

The issue of why the PMD would be contractuallyegi a robust kind of value is
solved, but the issue of why they would be giverolaust moral and political status and a
robust set of rights is not unless we assume thdeangs sharing our ‘natural goowill
have such a RMS and such rights, or provide anumtcaf the relative normative stringency
of different moral statuses, or of why and how a&iertintrinsically valuable beings would

make certain kinds of demands upon certain morehg’®

297 Finnis (n 260) 48.

2% 1t would fall beyond the scope of this dissermtim compare the merits of her case with available
alternative, notably because her own can still tesgnted in a contractual frame and because | brasket
many meta-ethical issues which could constitutéfardnt dissertation altogether.

299 0r short of coming to over-pessimistic or odd dosions, such as assuming that all living thingghduo
make stringent demands on all of us all the timethat we are doomed to fail morally and that noraho
guidance can be found to make the best of, evdrouiitovercoming, this failure.

The onlycontractualistway to justify why, other things being equal, a PMhould be given water before a
plant is watered that Korsgaard points to wouldha® moral agents happen to care more for PMD iysviiat
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First, let me recap Korsgaard’'s explanations efdlements of a Kantian metaphysics
of value and of how it relates to the notion of arah community within which members
owe obligations to one another in a way that cdwddunderstood within a contractualist

frame.

As for the Kantian metaphysics of value, therethree key elements to understand
Korsgaard’s argument and its appeal: (1) the Kardizount is a ‘fitting attitudeaccount of
value, (2) which correlates a conception of morgérds as value-givers and ‘ends-in-

themselves’, (3) and comes with valuing constraints

On a Kantian account, like in other accounts di@avhich reject value realism,
moral legislators create value rather than detentthe world. In Korsgaard’s words, ‘we do
not desire things because they are valuable; rateetake them to be valuable because we
desire them®® Korsgaard therefore rejects the idea that humamgbeor anything else)
‘simply have intrinsic value’. ‘The decision to g ourselves as the source of legitimate
normative claims is the original act that bringe thorld of normative reasons and values
into existence®* Her lyrical concluding sentence perhaps makestarbease for her agent-
emanating view of value than a rational argumendd;cas it invites the reader to share her

proto-philosophical intuitions about the matter:eVare the only beings who (...) can shake

would render them noninstrumentally valuable owghle for their own sake, but yet not the sourc¢hefr
own value, not ‘ends-in-themselves’: Korsgaard 87)288, fn 24. This would not defeat the metaplalsic
criticism however. Korsgaard's criterion for attiting intrinsic value (having a good for onesedif, i.e. a
well-being of one’s own) defeats the metaphysicaticism, but at the cost of creating a politically
unmanageable passive citizenship.

30 Korsgaard (n 287) 93.

31ibid 101; see also Korsgaaithe Sources of NormativifCUP 1996) 161-4.
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our fists at the uncaring universe, and declar¢é ithapite of everything we matter [and,
implicitly also assert the value of all beings sh@rour mysterious fate, or more precisely

what we think is valuable about this fat&¥

The conception of ourselves as value-givers isldnmental in Kantian moral thought.
It is part of our psychological makeup rather tl@ohosen, posited conception. It is a fact
about us that we are ‘rational beings, who are @ons of our choices and [their grounds]’
and that ‘we can pursue our ends only if we arsfead that doing so is good - that is, that
our ends are worthy of pursuff® Value is the necessary implication of our ratiomadure:
‘Because we are rational, we cannot act withoueast implicitly endorsing the principles
upon which we act® This particular way of desiring and valuing endmly that we see
ourselves as ‘sources of values’ ‘What matterami® (...) really matters, and is worth
pursuing, becauskematter.?®> This conception of ourselves is what Kant refersvhen he
says that we are ‘ends-in-ourselves’. This ternarbfserves to distinguish between things
that are good ‘for'something else and things that are good in theraselvhe ends that we
chose ‘are not good in themselves, but only redatovour own interests’. They are good for
us, but we, in turn, are not good for something @fsthe same way. This is not so much a

statement about the value that we (or anythingghbut about how we humans value things,

392 Korsgaard (n 287) 109 and 105.

%3 ihid 93.

3%ibid 95.

3%°ibid 93. For a similar position, see J. David ¥eilan, ‘A Right to Self-Termination31999) 109 Ethics
606, 611: ‘Of course, we assume that a person’sl go@s matter. But we make this assumption onlalee
we assume that people matter—that everyone haslug ¥hat makes him worth caring about. (...) our
appreciation of value that accrues to someone dkspen a prior appreciation of a value inhering iim.h On
the idea that the value of a good for a persorptsan‘categorical'value, to put it like Velleman, or that the
value of such goods is not intrinsic to certairtestaof affairs but rather nested in the intrinsiddue possessed
by the person undergoing such states, see AndénstizB) ch 1.
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and it is implicit in our way of valuing that we stutake ourselves to be ends-in-ourselves.
This is why Korsgaard notes that ‘even the speeadlie of humanity as an end-in-itself
comes from our own legislative acts’: ‘the very aéttreating our own ends as good and
worthy of pursuit, in spite of their lack of anyherent value, we in effecbnferthe status of

end-in-itself on ourselved®

However, it is not because valuing precedes Wilaevaluers can confer any kind of
value upon anything they wish. There are variouastraints making certain valuing
attitudes fitting and others improper. We are noltyovaluing things in isolation of other
valuers, but we are ‘moral legislatorsi the sense that we are ‘sources of [legitimate]
normative claims that are binding [on all ratiomajents].**” This is because all rational
agents can recognize valid reasons and responelgislative acts’, and the fitting stance we
adopt to decide whether we have a reason to dothorge the one we naturally adopt - is
one that can be shared by all rational agentshdrkiantian moral system, ‘that amounts to
asking the question of the categorical imperatiwdether the maxim “l will do act-A for the

sake of end-Etan function as a universal lai/®

Now, how do these elements of a Kantian metaphysiwalue relate to the notion of

a moral community on a Kantian account?

308 Korsgaard (n 287) 94-5. Of course, a value realisount may hold that we are mistaken in doingrsw
that our psychological inclinations to implicitin@orse a conception of ourselves as ends-in-owselve not
where we should start.

7 ibid 93.

%% ibid 94.
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The result of considering that others are, likeselves, ends-in-themselves and that
their autonomous choices, their ends, are valuabte should be promoted like ours is a
community of rational, autonomous beings respecting another, which Kant calls the
‘Kingdom of Ends’. Korsgaard defines it as a ‘na@b community, constituted by the
relations among human beings with a shared committeea conception of themselves [as
ends-in-themselves]. More than a spiritual Kingdoih is ‘a kind of constitutional
democracy, in which each citizen has a legislativiee’, by which they express moral laws,

which are the laws of this notional commurity.

This counts as a kind of social contract theory.we saw, the idea that moral laws
are the product of the subjectsill, meaning that the legal subjects are lawmakershe
animating idea of contractualisrit® This seems to inevitably imply the exclusion ofino

rational beings.

Before | state Korsgaard's solution to extend tkentian account of a ground
(intrinsic value) for granting a robust status tm#rational beings as well, | need to state the

two conceptual distinctions that she makes.

The first distinction seeks to open up a concdptoasibility that Kant seems to be
closing when he creates a simple dichotomy betvpeesonsor rational beings, on the one
hand, andhingsor all the rest of nature, to be valued only aamsanstead of in themselves,

on the other. Korsgaard notes that this is incorbjgatvith the way in which Kant himself

*Pipid 81.
30 parwall (n 28) 5; Southwood (n 215) ch 3.
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holds that we value ‘the ends we pursue in ouoasti Some of what we value, we value for
its own sake, i.e. as an end, though not an erigetf:- A natural object may thus gain ‘the
status of a relatively valuable erif’someone ‘happenls] to care about'it’ In other words
the ends-means pair does not necessarily correspmnithe dichotomy between self-
authenticatingly valuable and exernally-authenincy valuable. One’s value as an end can

be externally authenticated.

Korsgaard says that such a middle-ground statuddaot be used a general duty to
animals’because of its contingence. | am unsure, howeuey,this is the case. If there is no
constraint upon our valuing, this status would batimgent upon our fancy. But it may not
be the case that we can fittingly agree to the makiat it is acceptable for us to disregard
the welfare of animals (like we could choose withrenoptionality, say, not to take piano
lessons). Indeed, such is the argument that Kordgail make. She may want to preserve a
different conceptual space, precisely, for ends fikano lessons, but | am not sure how these
cases (piano lessons and animals) differ in terhi®emg conferred externally the value of
an end. Rather, they differ in terms of the kinfleanstraints limiting the agent’s option to

confer them this value or not.

Her second distinction better tracks what makes difference (or rather, what is
mistakenly thought to make a difference) betweenkihds of properties or traits of a being
that would justify a non-optional constraint towalit as an end. It is the distinction between

being a source of robust normative claims (i.eaifok that must be recognized by all moral

311 Korsgaard (n 287) 88 fn 24, contrasti@gpundworks of the Metaphysics of Mor&is33) s 4:428.
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agents’) and having the capacity to confer thisusbmormativity. In other words, it is the
distinction between being a (robust) value-gived &aving (robust) value (where ‘robust’
refers, in the Kantian account, to the final and@ethenticating character of value, as well

as its agent-neutral normativity), that we explaredection 5.3.

Korsgaard justifies the integration of non-ratibbaings to the moral community by
making use of this second distinction. She explams we give value to those non-rational
beings just like we give value to ourselves. Henatusion is that ‘weegislate that the
natural good of a creature who matters to itsethéssource of normative clains?We do
so because when we take ourselves to be endsselses, we do not only take our
autonomous naturtd be ‘the source of legitimate normative claine do not only respect
our autonomous choices, but also ‘the content o$dichoices’, and it is a constant choice
that we moral agents do to ‘choos|e] to pursue ilatsgaard calls] our “natural good™:?

On Korsgaard’'s account of what a ‘godd, any entity has a natural good in the sense of
what ‘enables it to function at all and to functiaell’*'*. Living things, however, have a
good of their own. When something is good for a dars because it allows the car to
perform its function which, in turns, serves th@gof some other entity than the car. When
something is good for a living thing, by contrasg may be referring to what is good for this
living thing itself, from its point of view'® This is because living things have needs or a
well-being of their own. By treating the pursuit stich a good in ourselves, we are

effectively affirming or conferring a normative val to this kind of good in others, i.e. we

312 Korsgaard (n 287) 106.
313ibid 102.

314 ibid.

31%ibid 104.
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are legislating that ‘the kind of natural good &weristic of creatures who experience and

pursue their own good (...) is the source of noiveatlaims.?*°

| believe that Korsgaard’s account suffices tougiathe intrinsic value of PMD. Her
Kantian argument for recognizing that animals ardsein-themselves is sound and can be
applied to the PMD. My criticism is that, whilejustifies that many beings have intrinsic
value, it grants a robust value to such a largeetsanf beings - without telling us how we
should prioritize between the claims that all thesengs make on us - that it seems too
abstract or ideal to be satisfactory as a contadistuaccount. | hold a view similar to hers
concerning the criterion indicating that a being r@rinsic value, but personally think that
we must as a second step resort to the normativemioof various relations to explain what
kind of duties weighs on who, toward whom and taidhegree. | cannot explain this sort of
supplementary relational theory here, but it is ecmttractual. | do not see how her Kantian
account could provide us with clearer instructioegcept by developing an argument
according to which moral agents can (contractuddlgjslatively) choose which beings to
prioritize. However, if it does so, it would resdd putting non-rational beings in the
category of ‘relatively valuable endsihich she contemplates in her first distinction
described above, granting that this was insufficienground a general duty to [non-rational
beings].”| would add that this status would not only be tis&actory because it would not
be universal, but also because it would not proaidefficiently robust status to the PMD in

the further sense of being affected by this vetyooyality or contingence.

318 ipid 105.
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Korsgaard’s account can plausibly justify that aeght to grant intrinsic moral
considerability to non-rational beings such as atémand the PMD, but is it enough to

ground the PMD’s RMS? And can it do so on a comtigtst ground?

5521 From Intrinsic Value to Robust Moral Statu

Rational agents camjua legislators in the Kingdom of Ends, contractualyl a strong
status for the PMD, but this status would do a muncine limited moral and political work

than what a contractualist theory expects a RM&to

The problem is that the criterion of having a géoaditself could include plants, not
only animals, and not only the PMD. This floodgafeintrinsically valuable beings is, |
believe, justified, but we cannot grant a robustus to all beings that are merely alive,
unless ‘robust’is taken in a less meaningful sense to allow foremeasily defeasible
obligations. The mosquito and the lettuce canndtararobust claim on me to continue into
existence when their lives must be shortened fergbod of my child. Something more
needs to be said (more precisely, | personallykthdomething about the relations | have

with all the entities involved, and their respeetiorms of life and needs).

This means that we have only solved the probletheaif being intrinsically valuable,
but we have not established the sort of statusitlevcorrelate and whyorsgaard’s theory
of passive citizenship for fellow (non-rationaleatures successfully explains why passive

citizens are to be taken seriously, i.e. are amBitally valuable as active citizens, but it
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comes at the cost of saying that all living thisge passive citizens. Korsgaard recognizes
this: ‘Why shouldn’t we have obligations to allifig things but if we do, how can we meet

all our obligations?®*’

She discusses the issue of whether ‘ought impty, daut her answer that Kantian
moral standards are ideal ones which we may nabheto reach but toward which we must
strive does not help us in organizing the strivinga moral way - assuming morality has
somethingo say to the less-than-ideal strivers that we(somenething contractual theories do
assume). It does not answer urgent questions whedd precise answers within a
contractual frame: who has rights, and what isntéeire of these rights? How to manage a
massive conflict of rights and to prioritize betwe@atrinsically valuable beings in a non-
arbitrary way? How is this to be formulated as atcctual theory? Her saying that we can
at least ‘do our best’, ‘as far as we possibly catarting by not hunting and eating our
fellow passive citizens, is far from comforting famyone worried about the possibility that
the status of passive citizen is a precarious and,here, it seems, an explicitly second-rate

kind of citizenship:*®

The question is not only whether we matter intdaky, but whether we matter
contractually, i.e. in a way that calls for a sjfieseries of society-governing principles and
rights and explains why it is important to give arato a PMD before watering a plant if the
survival of both depends on a glass of water. Tiestion of intrinsic value is only relevant

if it can answer the contractual question, whictaes start answering. Because it does not

317 ibid 107.
318 ihid 108.
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explain why and how passive citizens are as impbda full citizens within the political or
legal community, it does not provide a satisfactoptractual answér’, unless we take the
social contract tradition to a place where it hagem been before and conceive of society as
Nature and the social contract as a unilateralo&etill. The problem is not only that we
would have to re-imagine many key concepts of thdition (like reciprocity) but that the
notion of social contract as a substantial or Isgridevice to vehicle our moral intuitions
would run out of steam. Whatever notion of commuibétween moral agents and nature
may emerge, it would be counter-productive to tlgmotentially enlightening) de-
anthropocentric endeavour to express moral ageataplex (non-contractual) relations with
their fellow creatures in terms of a paradigmaljcAuman kind of interaction: a contract.
Even contracts between very different beings (§&9d and mankind) have not fictively

posited the abilities of parties to the contraatderstand its terms.

5.6 Why Contractors ought to extend passive citinship to the PMD

The previous section dealt with the structure otamtractualist (and, briefly,
contractarian) argument for passive citizenshipsibwed that there was no particular
problem in indirectlygranting the PMD a direct respect. The very faagiging direct moral

consideration to beings who cannot contract, valoe,themselves grant this moral

319 By suggesting that ‘weshould try not to eat passive citizens and ceginbt to hunt them for fun,
Korsgaard is already pointing to double standatdgssting that active and passive citizens areeqoéal. Or

at least that, although they shoudttally be equal citizens, in practice, they will benéfadm less stringent
rights. As | mentioned, contractualist thought vebgkenerally hold that morality and justice shoutdyide us
with more precise guidance than that. Otherwisenaae idealized brand of contractualism giving up on
explaining how to morally prioritize between ingioally valuable beings would be unappealing by garison
with alternative moral accounts.
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consideration is not in itself (metaphysically) Iplematic. | was concerned, instead, with the
issue of whether this moral consideration correl@adRMS. More precisely | was concerned
with the particular contingency of this standingtiwegard to Cohen’s argument) and with
the low threshold to grant it, or rather the ingypito prioritize between the beings passing
this low threshold (with regard to Korsgaard’s).isTkdoes not necessarily prove that one
could not come up with a contractualist or conataah account of passive citizenship which
would not meet these structural problems, but ésdimdicate that it is hard to imagine how
one could, especially since the problems of coetiiey and over-breadth are (at least
sometimes) connected: by hammering one problem dewmmay cause the other to poke its

head out.

In this section, | will present a few more conttedist strategies to explain why the
contractors ought to grant this passive citizengbighe PMD. | have analyzed various
arguments made to that effect (notably those ofyHBrighouse, Adam Cureton, Thomas
Scanlon and Nicholas Southwood) but | will only Ideere with the arguments provided by
Cynthia Stark, for reasons of space, and becauseadwunt is the most detailed and
promising. Moreover, although all these theorisekenvery distinct and original points, like
Korsgaard, their arguments ultimately invoke sommkt ef normative relation/bond or good
that falls beyond the scope of the social contteadition, though it can supplement it.
Scanlon refers to a ‘tie of birth’, Stark refersa@anoral response to people’s basic needs,
Southwood refers to the significance of being aéddy a contractual decision to which the

affected party has not participated and Curetonrass too quickly that we are to integrate
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the PMD before focusing on explaining how that dobe made possible through the

construction of trustee representing them behird/#il of ignorancé?®

5.6.1 Granting the PMD a Passive Citizenship @Bhsis of the Normativity

of Basic Needs

Cynthia Stark argues that a ‘suitably modifieRawlsian contractualism can ‘provide
grounds for meetings the needs of people who aralrle to contribute to the production of

the goods necessary to sustain th&h.’

Stark and Southwood deploy a similar strategyy theth integrate the PMD for
broad, but appealing reasons (Southwood: the PMDadfected’ by the decisions; Stark:
the PMD have basic needs) that seem intuitiveltrigut fall beyond the scope of the
contractual frames they use (Southwood, his owarkSa Rawlsian one). Southwood’s and
Stark’s arguments build upon one of the most ingdrkind of justification that can be
given for granting passive citizenship to the PMieir needs. Having needs only takes us
halfway to a contractual justification however: anest also have capacities to fulfill other

people’s needs. In this last section, | will explatifferent need-based justifications for

320 Even Korsgaard’s argument, by referring to thegsition that non-rational creatures are ‘like irssome
morally compelling way, could be suspected to sneak-contractual elements into her (neo-Kantian)
contractualist account of passive citizenship.Juehaot made this argument, however, because ord ceply
that although Korsgaarcbuld be seen as making reference to such non-conttadaraents (for instance, the
role that empathy may play in the recognition oftslikeness), it is still plausible for her to stahat these
elements are part of a contractualist accountnlazdy suggest, as | did, that | would find anotagplanation
more compelling.

321 stark (n 30) 127-8.
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granting a RMS to people who do not possess sughciges and explore whether they are

compatible with Rawlsian or other contractualisthooitments.

As Stark only suggests to consider the PMD’s istisreat a later stage of the
contractualist Rawlsian constructivist process, samay worry that her account does not
yield to a good enough status for the PMD. Theseems relate mostly to the contingency
of this status and the possibility of structuratlesion associated with being integrated at a
later stage of the process of designing a fairetpcwhen the basic structure has already
been set up. We have covered some of these growhds introducingprima facie
objections to passive citizenships and when dealiitly theorists of active citizenship who
do not believe that passive citizenship sufficessothe most morally appropriate way to
conceptualize the PMD’s status. Stark can stilupillly be said to argue for a kind of a
passive citizenship for the PMD, insofar as passiitezenship is defined as (1) not
correlating the capacities of a contractor (a jfutboperating party’) but nonetheless (2)
implying a RMS. As for the second definitional eksmh of passive citizenship, her account
suggests that the needs of non-cooperating PMDeims of ‘shelter, food, clothing,
transportation, utilities and the likerould be minimally met, and this minimum would be
‘high and comprehensivé®? As for the first definitional element, like passicitizenship
theorists, she is not trying to construct the selyedisabled (at least the non-cooperating
ones) as fully cooperating parties by reconceptung)i the standards of cooperation. She
believes room can be made for grounding strongedutward the non-cooperating within

Rawlsian theory. She finds this ground in ‘Rawdgattered remarks about a guaranteed

322 ibid 138: ‘as high and comprehensive as possibighin the constraints imposed by the difference

principle’.
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social minimum 32 The problem is that this minimum is designed fa fully cooperating.

She argues that it need not be.

The scholars who have responded to her articleigtthHartley and Sophia Wong)
disagree with her that the PMD cannot be considéselde normal contractors instead of
passive citizens (to use my terms), i.e. they demghat the first definitional element of
passive citizenship should hold with regard to RiMD. Hartley argues that Stark does not
have a correct view of the social prodii¢and Wong argues that it is not possible to
distinguish between cooperating and non-cooperditiagStark assumes it ¥8° By contrast,
as before, | am granting for the sake of argumémdas the PMD are not contractors, and
rather take issue with whether the robust statatsSkark carves out for the PMD (the second
definitional element of passive citizenship) is e@nt with the contractualist frame that she

is evoking.

The ground she suggests for the PMD’s passiveeciship is the plausible idea that
‘one’s being a non-contributor and simply havingdg especially unusual needs, is also a
reason for being owed a particular share of théabpooduct.?2° | will call this the ‘General
Need Principle’, to distinguish it from three mguarticular ‘need principles’. At first glance,
this principle does not seem to be required byrdraotual relation if the claim is based on

the very fact of having needs, rather than occupgiome contractual rokend having such

%3 ihid 129.

324 Hartley (n 27) 32.

32> Sophia 1. Wong, ‘Duties of Justice to CitizenshmEognitive Disabilities'in Cognitive Disability and its
Challenge to Moral Philosophy (Eva F. Kittay andi&iCarlson (eds), Wiley-Blackwell 2010) 132-3.

3% stark (n 30) 135.
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needs. Therefore, the first question that comasital is whether she is invoking grounds

that are part and parcel of a contractualist theory

In that sense, Stark faces the same sort of clgglehat Korsgaard did. Like
Korsgaard, she nests her needs-based argumerdontractualist frame (Rawlshstead of
Kant’s) but she needs to explain why it structyraleeds to be implemented there, rather
than added because it does not affect much therambmalist core commitments while
assuaging concerns that are not really contrastuatliall**’

| suggest that Stark’s expert use of Rawlsian raghialist notions does not
ultimately justify the incrementation of the Gerlexeed Principle within the contractualist
frame, so much as it technically allows it (andtlaick of justification makes this allowance
seem arbitrary oad hog. What does the real justificatory work is notlieaiscussed - it
could be benevolence, for instariééKorsgaard’s argument, by contrast, made the case f

conceptual necessity for some non-rational beimghave intrinsic value; it just did not

327t that were her line of argument, which is no¢ ttese, she would face the sort of challengesl thauld

raise against Adam Cureton’s (n 291) argument.

328 | say benevolence because nothing excludes eiimticle. | am struggling to understand whahis source
of normativity for including the PMD in her accounther than the same ‘common sensetivating Rawls to
say that, of course, we owe ‘a duty towards all Aarbeings however severely handicapped’, whichishe
quoting: Stark (n 30) 130. The existence of nesd®i, in my eyes, the reason. We will look at semad try to
fulfill them because something else, X, requiresaudo so. Detecting and fulfilling needs becomeseans of
accomplishing X. Whereas this X is well-definedtlie case of non-disabled people within the som@atract
tradition, it is often referred to as an unartitethevidence by authors who try to integrate tisaldied into the
social contract through ‘passive citizenship’. Reivdnd Stark’s comments on the nature of this X ithist
this, and support the idea that they may not feehpelled to say much about it because, precisefalls
outside of a contractualist frame.

Beside, within a Rawlsian frame influenced by Kanseems plausible that this sort of general dotyard all
human beings correlates the kind of imperfect ditgt we generally have in mind when we refer to
‘benevolence’. See Rawlgpen-ended comments ifustice as Fairnes¢n 1) 176, fn 59. While Stark’s
suggested frame to deal with the PMD is not supeggory, it is possible to think of stringent olaligpns of
benevolence, insofar as we do not incorporate ti®m of optionality within benevolence, but ratheean
‘other-regarding’.
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translate into a sufficiently explicit and completntractualist account of a RMS or of how
to prioritize between all these duties. Stark’sgasgion, on the other hand, yields to a well-
defined (though potentially second-rate) statustier PMD within a contractualist account,
but one is left worrying about the necessity of ey she arranges Rawlsian notions to

reach her conclusions.

5.6.1.1 Fully Cooperating and Non-cooperating

Stark distinguishes the ‘fully cooperatinigbm the ‘non-cooperating’. The non-cooperating,
‘whom Rawls wishes to idealize out of his theoaye handicapped in an ‘absolusgnse,
i.e. in the sense that society does not possedsdheological capacity to enable them to be
cooperative members. Such people may include ‘gewith severe brain or spinal cord

injuries whose motor or communication skills areesely limited’ 3

As this example shows, she differs from Rawls hattshe does not assume that
possessing the two moral powers suffices to males faltly cooperating. The two moral
powers warrant ‘justifiability'as we will see, but not a fiction of cooperatiotark correctly
detects a potential contradiction in Rawilgiting. On the one hand, he says that having the
two moral powers (or that being a person, whichresponds to having the moral powers: a
sense of justice and a conception of the good) ‘reeeessary and sufficient condition for
being a fully cooperating member of sociei?’On the other hand, Rawls assumes that

citizens ‘have, at least to the essential minimwegrde, the moral, intellectual and physical

329 stark (n 30) 131.
330 Rawls,Political Liberalism(n 1) 18 and 302.
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capacities that enable them to be fully cooperatmgmbers of society over a complete

lifetime.”33?

One could suggest two ways to reconcile this agygarontradiction that would favor
keeping Rawlsidea that having the moral powers is not only ne@es but also a sufficient
condition to be a fully cooperating member of stci€irst, it may be a case where a more
precise prescription takes precedence over a broame The need to be a cooperative
member is a requirement that Rawls ‘[has] assurhealighout [his writing on justice as
fairness], and shall continue to assufffeit is ‘the fundamental organizing idea of justae
fairness.®* The suggestion that merely possessing the two Inpmaers is a sufficient
condition to be considered as able to take pasbiial cooperation would be either a more
specific suggestion, or one that is compatible wiita broader one because it does not
contradict the requirement of being capable to eoate but rather stipulates a fiction or
idealization (presumably justified on the same gobthat justifies that someone standing at

the lower end of the range of capacities would Iséilan equal member of society].

Second, when Rawls writes that citizens need ve liae minimally essential ‘moral,
intellectual angbhysicalcapacitiesto be ‘fully cooperating members of sociéfy; why not
assume that he means that citizens must have paeitas that it takes to have the moral

powers (rather than to cooperate). Since he haadjrconflated the notion of ‘perscand

331 ibid 183.

32 ipid.

333ihid. 15.

334 ibid 183-4, 302.
335 ibid 183.
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of ‘fully cooperating®*®, one could read the previous statement as saligpeople must
have enough capacities (whatever their nature: Imiatallectual or physical) to be persons,
i.e. to have the moral powers. If one cannot beeath communicate, although it may be

strictly physical, one still may not be able to exge the moral powers.

This raises the question of whether one needaue the moral poweis potentiaor
be able to actually exercise them. | would tenthtok that just to have them would call for
respect in principle, because of the sort of beamg is, though contingent (physical)
circumstances prevent one from expressing one’stif@ently inexpressible) capacities -
because this contingence is not morally significanbwever, it seems to be morally
significant on a Rawlsian account at least undeatvwgeems its most plausible reading, which
is that the moral powers allow for people to beat#e contractors®’ rather than confer a
special value, a ‘dignityupon them which, in turn, would call for respecesRect, in this
reading, seems more like an attitudinal by-prodafctvhat is really desirable and valued
within a political conception of justice, the fabtat peoplecan be contractors in facts, not
justin potentiaor in theory. (This incapacity is different frornet people who actually can

exercise the capacity but choose not to.)

For these reasons and because we are trying iteed@ind evaluate the plausibility

of) as integrationist as possible accounts of emttbased moral status, | do not see a strong

3% ibid 18.

337 Wong clearly links the moral powers to social cetion: ‘the capacity for a conception of the good
enables people to see the point of social cooperatnd thus to be willing to engage in it (...) ®ense of
justice enables people to be committed to recipyacwhich involves a commitment to abide by agrepdn
fair terms of cooperation even when doing so catta one’s own advantage - and thusabketo engage in
fair social cooperationWong (n 325) 133.
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enough reason to discard RawBssumption that possessing the two moral poweis is
necessary and sufficient reason for being a fuljya¢ member of society and it seems that
we must restrain the applicability of Stark’s argmnhonly to the PMD who do possess the

moral powers.

5.6.1.2 Balancing Three Valuable Principles

Stark’s article aims at achieving a balance betwibege potentially conflicting principles
capturing different valuable grounds owing for rebduties within a Rawlsian contractualist
frame>*® We can call them (1) the Cooperation Principlg,tt@ Justifiability Principle and

(3) the General Needs Principle. As we saw, thestfas including the severely disabled
within Rawlsian contractualism is the third onec@ding to which ‘simply having needs
(...) is also a reason for being owed a particslzre of the social product® To better

analyze how it works and whether it succeeds twitihin Rawls’ contractualist account of
justice, we can divide Stark’'s General Needs Ppiednto three variants: (a) the Humanity
Principle, (b) the Basic Needs Principle and (@ ®ocial Minimum Principle. Let me

describe these principles.

0] The Cooperation Principle

33| use the word ‘principlein an ordinary sense, | am not referring to Ravwgsinciples’. | could have said
‘value’ but the notion of ‘principletonveys the additional idea that this ‘valuetist be implemented within a
theory of justice.

339 stark (n 30) 135.
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A Cooperation Principle would stipulate that a tlyeof distributive justice should recognize

the importance of individual cooperation to theiabproduct.

In Rawls’ account, this principle is fundamental. Societgssentially ‘a cooperative
venture for mutual advantadé’ and a just society is a ‘fair system of cooperatwer time,
from one generation to the neXt*As we saw, it is ‘the fundamental organizing idea
justice as fairness’, which means that the otheasdnust be ‘systematically connecteda

way that fits within or complement the cooperatgimciple.

The most fundamental intuition behind the idea tha ought to compensate those
who contributed to the social goods may be onelihled morality and power, or prudence.
On such an account, for instance, one could sayathiy those capable of being soldiers
deserve to be citizens, because the welfare ofiamaltimately boils down to brute power.
It is not only because power speaks louder thaeratrasons. If it were the case, the way this
power is exercised and acquired would not mattéichvseems counter-intuitive. It seems
that what gives a moral gilded edge to the exerafseontributory capacitiesis the idea
there is some basic value in dedicating one’s tlifethe pursuit of some project or the
accomplishment of some labour. We want to acknogded&nd recognize this value
interpersonally (i.e. in our own life and, by adiaf implication or natural extension, in that

of others). One way of doing this is to grant peogbme privileged connection or

340 Rawls,A Theory of Justicn 1) 4.
341 Rawls,Political Liberalism(n 1) 15.
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entitlement with the object or product of their War pursuit. There is some basic sense in

which it is unfair to deprive an agent from thatagnition3*?

Within a Rawlsian frame, the recognition of thedue is done through giving effect
to terms of reciprocity: ‘all who are engaged iroperation and who do their part as the
[publicly recognized and accepted] rules and procedrequire, are to benefit in an
appropriate way as assessed by a suitable benchshardmparison®** This appropriate
benefit or compensation takes the form of having'®nnterests represented during the
process determining the basic structure of sodrety principled way which will ‘specify
basic rights and duties within its main institusond regulate the arrangements of

background justice over tim&**

Stark agrees that it is important to exclude the-cooperating from the early stages
of the design of a fair society. The (non-coope@tiPMD would be excluded from the
original position, when the fundamental principtégustice are selected. Contrarily to being
white, male, ‘tall enough to slam dunktr atheist, the fact of having participated in the
production of the social product is a ‘legitimagason for being owed a particular shak’
it and fundamental principles of distributive justi (including the difference principle)

should reflect thig#®

32|t is easy to see how securing that recognitianga too far and disregard other elements of pé&pfiles
which also have a moral significance that oughteig@roperly recognized.

343 Rawls,Political Liberalism(n 1) 16.

*4ibid 16.

345 Stark (n 30) 135-136.
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Note that one could recognize the importance wésting oneself in one’s work or
pursuing a project otherwise than by granting tloeker or the project-pursuer a greater say
in the design of political institutions. One coultmongst other things, reconceptualize the
notion of cooperation as connoting some broaden fof engagement (like Hartley does, as
we saw) or by associating personhood with more iyassocial roles than what Rawls
allows. Such modifications, however, would go agtibasic Rawlsian contractualist

commitments and assumptiof1é.

(i) The Justifiability Principle

The Justifiability Principle requires that a theafyjustice provides the subjects of justice
with a justification that they can find reasonahfel fair (even though they disagree with it)

for exercising power over them.

This principle recognizes the wrong that woulddmme to a being able to govern
himself through reason by overriding his will thgbuthe exercise of sheer power. Rational
people are the kind of beings who can receivefjoations in a way that render external
exercises of power over them compatible with tleitonomy, as they can recognize the
desirability of the power/norm for themselves. Thsstifiability Principle boils down to a
recognition of the value of autonomy and more dpadly of the way in which it is
exercised within a society governed by norms anore insular interpersonal situations, i.e.

the way in which moral agents can provide, andrasponsive to, reasons; and the way in

348 E.g., RawlsPolitical Liberalism(n 1) 18.
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which they have higher-order desires (desires athairt desires) which reflect a particularly
meaningful exercise of their autonomy (the morall v& one such kind of desire, and

reasonable justifications speak to such a ).

Rawls calls the Justifiability Principle the ‘lit@ principle of legitimacy**® and
connects it with the ‘constitutional stagef his contractualist constructivist process. L&t m

distinguish the stages sequence as Stark makes tresr distinctiveness.

Rawls’ ‘four-stage sequencelescribes four ‘appropriate point[s] of view fronmiah
certain kinds of questions are consider8dThe veil of ignorance is gradually lifted along
the four legislative stages, so that the two funefatal principles of justi¢a&’ framing the
basic structure of fair society decided during fingt stage (the original position) can be
concretely applied (and of course, for the sequéad®e meaningful, the norms established
at a earlier level cannot be modified at a latex)oithe three following stages are, in order,
constitutional, legislative, and judicial/admingive. Whereas in the OP, the parties know
only ‘the principles of social theory’, at the ctihgional stage, they are given ‘general facts

about their society, that is, its natural circumsts and resources, its level of economic

347 This principle is echoed in the work of J. Habesma. Scanlon and J. Rawls, among other liberal
constructivists, and it is relevant to note thasitin indication among many of the great importatiat the
liberal tradition grants to the need of having autonomy (before other human needs) respected.came
better sense this when we see the Justifiabilitycifrle as a tribute to the ‘nature of citizens) @s capable of
being justified to’(Stark (n 30) 111) rather than a tribute to an raloststate of affairs where individual
autonomy is being realized.

38 Like Stark, | prefer the term ‘justifiability’, Wmause it tells us more specifically what makes tioali
principles, legal norms and other exercises of pdagitimate: justification.

349 Rawls,A Theory of Justicén 1) 172.

30 For the statement of principles in Rawtsature work, se®olitical Liberalism(n 1) 291.
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advance and political culture and so 81.The constitution is meant to ‘design a system for
the constitutional powers of government and théchaghts of citizens? At the legislative
stages, they design particular laws and policiesnpatible with the previously enacted
constitution, on the basis of further knowledgetbé full range of general economic and
social facts3*® Rawls constructs the conditional stage as impléimegrthe first principle
(the ‘equal liberty’ principle) and the legislative one as implementing second principle
(which include the principle of equal opportunitydathe difference principlé}’ The fourth
stage is the judicial and administrative applicataf laws and policies to particular cases

which implies that all facts about people’s chagsstics and circumstances are knotth.

Rawls calls the ‘Justifiability Principlghe ‘Liberal Principle of Legitimacybecause
it is the way in which political liberalism legitiates the use of State power over citizens: by
justifying it in a way that respects the fact tiiay are reasonable and rational beings. This
legitimation is accomplished by subordinating ghasver to constitutional requirements, ‘the
essentials of which all citizens as free and equay reasonably be expected to endorse in

the light of principles and ideals acceptable &rthommon human reasoit?

%1 Rawls,A Theory of Justicén 1) 172-173.

2ipid 172.

353 Rawls,A Theory of Justicén 1) 172.

#4ibid 174-175: ‘[T]he constitution establishes as® common status of equal citizenship and reslize
political justice.’‘[The first principle’s] main requirements are thhe fundamental liberties of the person and
liberty of conscience and freedom of thought betgmied and that the political process as a whola hest
procedure.”The second principle comes into play at the stafy¢he legislature. It dictates that social and
economic policies be aimed at maximizing the losgrt expectations of the least advantaged underitamms

of fair equality of opportunity, subject to the edjliberties being maintained.’

355 Rawls,A Theory of Justicén 1) 175.

356 Rawls,Political Liberalism(n 1) 137 and 217.
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Stark is careful to distinguish the JustifiabiliBrinciple from the Cooperation
Principle in a way that leads to a potentially trzative result because, as we saw, she has
also said that possessing the two moral powersti€mough to be considered a cooperant.
This latter view, along with the distinction betweéhe Justifiability Principle and the
Cooperation Principle, makes room for us to te# fteople who cannot be cooperating
members of our society: ‘Surely, being reasonabterational, you understand why we have
obliterated your interests (and your existence w@gests of justice) from the original
position’ and, although Stark argues that we can avoid it,nvay add: ‘you must also
understand why the Constitution and laws and pdiavere made without having you in
mind (or perhaps, considering you as a naturaldrutd some citizens). You must be, like
us, responsive to the importance of the Cooper#&trarciple. We are still showing respect to
you, by justifying to you why you are excluded. Tjbstification is that we must “guarantee
that members of society have similar claims onaeslof socially produced goods, namely
one that is influenced by their engaging in soaiabperation”.**’ This last quote is
reminiscent of the simulacra of assertions of dgudletween people of different sexual
orientations or physical abilities by stating tlggtys and lesbians are equally entitled to
marry someone of the opposite sex or that someoaenheelchair is equally entitled to go
up the marble stairs of a court of justice. A plhlesresponse is that one may well be
rational and reasonable and still think that onenstled to be considered as a subject of
justice when the basic institutions of a fair sbgi®r the principles upon which they will be
built, are being designed even though one is un#&bleooperate. This, Stark correctly

concedes, is fundamentally incompatible with Raavistontractualism. Her strategy, as we

%7 stark (n 30) 136 and 138.
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will see below, is to suggest that to allow the st@ational conventioneers to represent the

non-cooperating as well as the cooperating is ctitiipavith Rawlsian contractualisfi®

(i)  General Needs Principles

The reason for integrating the PMD at the constihal stage would be because their needs,
by and of themselves, entitle them to a share efstitial product. This raises two kinds of
issues. First, does that share correspond to atrebough moral status? Second, assuming it
does, can it be justified within Rawlsian contratigm, i.e. (a) will a Rawlsian ‘Need
Principle’ extend to the PMD and (b) if it does extend to RiMD, is it still coherent with
Rawlsian contractualism? Let me introduce threakiof ‘Need Principleto see whether

any of them would allow Stark to answer yes to ¢hagsgestions, as she implicitly does.

(a) The Humanity Principle

The ‘Humanity Principle’is based on a powerful and widely shared intuitivet we owe
some moral obligations to all human beings andiyet,unclear what duties it would imply.
Such an idea could have (and has) been develogedtity the PMD’s moral status as well
as its extent and implications, but | do not thinkwould provide a complete picture of the
PMD’s moral status, because (at least a varianit dfcuses on what moral agents owe to
‘naked’ human beings. The most promising variant of it &ggion the relations between

human moral agents and all human beingsa human beings and nothing more. The

358 ipid 138.
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problem is that we are rarely as metaphoricallykéth as this standpoint requires us to
imagine. We are, notably, part of many relationscWrentitle us to claim some rights and
privileges. | believe, though | cannot argue itehéand it may be an axiom that cannot be
argued so much as it can be illustrated) that drg fact of being human provides one with
intrinsic value and a relatively strong - if nobtst in the political sense we have been using
- moral status, but | also believe that there d@inerorelations that will play such an important
normative role in explaining what we owe to the PMHat the basic rights stemming from
their ‘naked’ humanity would be rendered superfluous, as theyldvbenefit from more
extensive and stringent rights on the ground oéothlations. If anything, our duty to people
gua human beings might be to place them (back) witkiations that would benefit them.
Given the social and relational nature of humamdmgi it is not an implausible claim. For
instance, an orphan may be placed within a hosilya stateless individual may be given
a citizenship. In these examples, moral ageotsitribution to the welfare of the ‘naked
human’may be best exercised by placing her within aigalat frame rather than to relate to
her personally. Though they could do the latter, suggestion is that in many cases, what
will most help the ‘naked humars to be placed in some kind of relation fittinghter nature
and needs. (for instance, the PMD may be placefidirciary relations). The humanity
principle should not be forgotten because it is b@gic. It can in fact act as the last wall
between human decency and barbarity when esseglafibnal frames break down, as when

genocides occur.

The vagueness of the humanity principle is prese®awls’ definition: ‘I take it as

obvious, and accepted by common sense, that we daligy towards all human beings,
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however severely handicapped. The question contkenweight of these duties when they

conflict with other basic claim$>®

This ‘self-evident'duty is therefore not fleshed out by Rawls, norsdbe claim that
it can be fitted within his contractualist frameé.cbuld yield to fairly minimal obligations
like the basic moral requirement of preventing stning ‘really awful’ from happening to
someone else ‘if you are the person in the bestipodto do so] and it won't cost you
much’, like the ones implied by Anthony Appiah’sriergency principle®® It could yield to
guite a comprehensive set of rights, notably iffdet of being human is seen as providing a
claim to a citizenship equal to the ‘fully coopéngt surrounding someone. It is not clear,
therefore, that the humanity principle would yiétdthe kind of robust status for the PMD
that we are trying to justify on the basis of thezial contract tradition. Stark notes that
Rawls ‘does not tell us whether these are dutigsatice:*** Indeed, Rawls leaves it opened
whether the principle of humanity grounds dutiegustice, duties of justice as fairness, or
other kinds of moral duties. He also leaves it teheined whether the principle of
humanity, properly theorized, could be an extensibjustice a fairness, a supplement to it,

or a basis to reject it, should they be incompafiff

When Rawls writes that ‘[a]t some point, then, meist see whether justice as
fairness can be extended to provide guideline$thier case of the non-cooperating]’, we are

tempted to think that the guidelines were not sehman extension of the theory of justice as

39 Rawls,Justice as Fairnes@ 1) 176, fn 59.

350 Anthony AppiahCosmopolitanism: Ethics in a World of Strang@¥erton 2006) 161-2.
31 stark (n 30) 130, fn 10.

32 Rawls,Political Liberalism(n 1) 21.
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fairness itself as a way to structure the theoryusfice as to make it hospitable to some
external, presumably non-contractual, theory. Tigisnot to say that all strategies of
extension on contractualist grounds @réma facie implausible. On the contrary, all the

authors being explored in this thesis are extendmgractual notions, criteria or grounds.
These strategies are different from the attemshitmw that a principle of humanity can be
derived from such contractualist ground. Conciigtisuch a principle with Rawlsian

contractualism seems like quite a challenge - ¢ Stark does not take up, focusing
instead on the notion of a social minimum - but ekhmakes her quote of the humanity

principle®®® a kind of mismatch for her own argument rathentaaupport for it.

The reason why this conciliationpsima facieimplausible is because of the apparent
incompatibility between the variety of bases the principle of humanity could have and
the primary Rawlsian contractualist commitment torking out ‘fair terms of cooperation
when society is viewed as a system of cooperatetwden citizens regarded as free and
equal persons, and as normal and fully cooperatieghbers of society over a complete

life.’ 364

(b) The Basic Needs Principle

Rawls’ ‘Basic Needs Principlds thus stated:

33 stark (n 30) 130.
34 Rawls,Justice as Fairnes@ 1) 176, fn 59.
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The first principle covering the equal basic rightsd liberties may easily be
preceded by a lexically prior principle requirintgat citizens’basic needs be
met, at least insofar as their being met is necgdsa citizens to understand
and to be able fruitfully to exercise those rigiuts! liberties®®
Like the Humanity Principle, it is determined o thasis of needs. This principle is justified
within Rawls’ contractualist frame because, as Rawls explaiis,niecessary for citizens to
understand and to be able fruitfully to exercisesthrights and libertie€® By the same

token, however, it would not benefit the non-coagpieg who are not the citizens that the

first principle aim to entitle to exercise rightsdaliberties.

Sophia Wong ingenuously proposes that this ‘Ppiecof Need suggests that the
structure of society should be changed to makeoiteninclusive’because it would justify
enabling the citizens to enjoy the primary gooad# the two principles of justice are meant
to distribute®®’ However, assuming that her argument is conceptwadirranted, not all
PMD can be enabled to partake of rights and libsrtif we assume, on the other hand, that
the rights and liberties in question will necedgdit them because it was tailored for them
as well, this implies that the fully cooperatings@sption has been lifted in the original
position, which begs the question. The principlegistice are thought out to fit and benefit
fully cooperating people who can reciprocally bé&nene another. The Basic Needs
Principle offers a plausible ground to not only l@eanon-disabled people to enjoy the goods

secured by the principles of justice, also disalpledple as well, but only insofar as they can

be thus enabled to become fully cooperating mem@arghink otherwise would unfairly

3% Rawls, Political Liberalism(n 1) 7 andlustice as Fairnesg 1) 44 fn 7 and 46-8.
356 Rawls,Justice as Fairnes@ 1) 44.
%7Wong (n 325) 137.
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and factually inaccurately deny the social aspécedain handicaps. Stark and myself have
bracketed this category of PMD as unproblematictlf@ present discussion however, in

order to focus on the truly non-cooperating.

(c) The Social Minimum Principle.

Stark essentially relies on that third version gfemeral need principle: ‘Rawls believes that
claims of need, among other things, should be addde by means of a guaranteed social
minimum. Since the claims of nonparticipants aeenet of need, their claims should be met,

on Rawls’account, under the auspices of the social mininfii.’

The concept of what a social minimum should beg whould be considered when
defining it, and what factors it should be sensitito are controversial issues that are
unnecessary to deal with to make my point. We c¢aiplg use Stark’s definition of the

notion as:

the funds collected through transfers (income arsomption taxes) that are

necessary to e.g., sustain an active and produetivie force, rear and educate
children, provide for the retired, establish a oradil defense, ensure savings for
future generations, provide healthcare for theyfalboperating and meet the

basic needs of all (fully cooperating) citizefi3.

As Waldron writes, we could fix it ‘cardinally’, &t is, ‘on the basis of an assessment of the

resources that basic human needs require’. Socedlthv could also be distributed

38 stark (n 30) 137.
%9 ibid.
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‘ordinally’, in the sense that ‘nobody’s share dldolbe greater than anybody else’s’. In the
former case, the social minimum would be determimedeference to a theory of what
human beings need ‘to lead decent and tolerabés’liand that it will not go up simply
because the average social wealth is going unetetter one, the social minimum would be
characterized by an egalitarian commitment, makiregsocial minimum a kind of ‘social
dividend’ 3" Rawls’ approach belongs to the second kind of justificatib does not matter
whether we should refer to the relative levelperfsons wealth or topersons basic needs:
the question is whether the PMD are such persoeghé\t justifications do, in principle,
cover the PMD as they address only the fully coaieg. If the former refers to ‘human
needs’full stop, then it exposes itself to the criticisthet apply to the Humanity Principle

and the Basic Needs Principle.

Stark’s proposal is ‘to retain the fully coopengtiassumption in the original position

but to drop it at the constitutional stage of theary.®"*

If she were proposing to make the PMD benefit ftbm social minimum established
for the fully cooperating, on the basis that the®eds are similar and overlap, it would not
correlate a robust enough status for the PMD, whsseial minimum’is particular, in
addition to seeming arbitrary (even if the PMD’s®dg were easy to integrate because their
needs would be similar to ours, it is unclear whe/would integrate them). However, Stark

wants to say more, as she claims that the conshaltconventioneers ought to imagine they

370 Jeremy Waldron, ‘John Rawls and the Social Minir986) 3 (1) Journal of Applied Philosophy 21.-2
2.
371 stark (n 30) 138.
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might be disabled. It is not clear why and how thet within Rawlsian contractualist
commitments. First, if it is based on any form oérgonal doctrine held by the
conventioneers (such as believing that we should f the PMD), it cannot be used as
valid public reasons’? Second, the principles of justice decided in thE @ust be
functionally implemented. To start incorporating tAMD at a later stage, one would think,
is to do indirectly what could not be done directtyis no longer time, at the constitutional
stage, to decide fundamental questions such assivnad be a subject of justice, but rather

to work out the principles already decided andhsae they will be applied in practice.

Another difficulty with lifting the fully cooperatg requirement at the constitutional
stage is that it seems to be an arbitrary oacmocstrategy to recognize both the value of
cooperation and the moral pull of human needs, auitthaving previously explained why
these two consideratiomsustbe balanced (within contractualism). Rawls did pivide a
structure that allowed for explanations as to wiwas best for justice as fairness that the
‘full cooperation’ assumption be lifted (if ever) at the constitutiostage. On the contrary,
constitutional conventioneers designing the sauniaimum are ‘subject to the constraints of
the principles of justice already chos&f) which, Brian Barry has written, ‘leaves precious

little to the convention exception points of detaif*

Ultimately, Stark seems to say that her solutisnthe only way to satisfy the

Cooperation Principle and the General Need Priaciput only the former principle is

372 Rawls,Political Liberalism(n 1) 225-6.

373 Rawls,A Theory of Justicén 1) 196.

374 Brian Barry,The Liberal Theory of Justice. A Critical Examimetiof the Principal Doctrines in A Theory
Of Justice by John Ram®UP 1973) 138.

300



compatible with Rawlsian contractualism. The ‘Gahé&teed Principleis only justified by
Rawlsian contractualism when it refers to the neddke ‘fully cooperatingalone. When it
refers to the PMD’s needs, it seems not only roogtsewhere than in Rawlsian
contractualism, but incompatible with it. | strugdb find in Stark’s argument (or to imagine
on my own) a justification that would not be mettwihis criticism. Stark provides excellent
contractualist reasons for excluding the PMD at@e stage, but fails to provide a positive
reason for ‘removing the fully cooperating assumptat the constitutional stagether than
that it ‘allows for the adoption of a comprehenssgeial minimum that is compatible with
the norm of reciprocity mandating adequate comg@rsao full contributors.®”® This
resembles Cureton’s argument which seemed to astaheve want to include the PMD
and should do it if it is not incompatible with d¢oactualism. | do not think that this
compatibility has been established, but evenate, it is not compatibility that should be
shown but that the basis for the ‘General Needdies’ are not to be found (and even
more plausibly found) elsewhere than in contratdual Certainly, as we saw, it cannot be
found in Rawls'version of the Humanity Principle, which standssmig of his contractualist
theory of justice and may even threaten its plalilsilas he concedes (i.e. it is Rawlsian but

not contractualistj’®

5.7 Conclusion

375 stark (n 30) 139.
376 Rawls,Justice as Fairnes@ 1) 176, fn 59.
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| do not think that attempts to integrate the PM &ater stage of the contractual process of
building social institutions overcome the probleassociated with the contingency of their
status, unless we invoke some other justificatishgh do not fit a contractualist logic. This
supports the conclusion that theories of the passitizenship of PMD cannot succeed on
contractualist grounds. (Nor can they on contrémagrounds, as we saw.) It remains open
to argue that the PMD could be integrated at aheedegislative stage of the contractual
process, or to generalize it to non-Rawlsian catii theories, that the PMD could be
active contractors rather than passive citizensa@ontractarian account, this would mean
that the PMD would in fact benefit us more tharditianal contractarian accounts have
assumed. On a contractualist account, it meanstkiegt could take part in the sort of
‘Kantian reciprocity®”” more than traditional contractualist accounts hesg@imed. We have
seen in previous chapters that arguments to tHattefend to be either implausible or

guestion-begging.

Ultimately, my conclusion is that social contraleorists of the status of passive
citizens for the PMD are caught between the dewl the deep blue sea. On the one hand,
they can integrate the PMD at a late stage of twractual process of building the rules
regulating a society. Indeed, they can even leate the citizens within a society to decree
(because they so desire) that the PMD shall enjogolitical status equal to theirs.
Conceptually, it leads to a fragile, possibly pasddal posture. In spite of Korsgaard’'s and
Cohen’s metaphysical reinsurance about the capagitjull’ citizens to confer intrinsic

value onto the PMD, we notice that the full citigemould grant the status of full citizens to

37" Term used by Nussbaum to qualify a Rawlsian undeding of justice as taking place between peojitle w
the ‘Kantian moral capacities’: Nussbaum (n 19).137
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the PMD because they value them. Presumably, thiaBes-giving citizens make this

assessment on the basis of their conception ofjdloe (in their own lives and that of the
PMD). Insofar as social contract theory puts tlghtribefore the good, there is something
paradoxical in indirectly giving to the PMD the tsts that they could not be given directly.
More importantly, practically, this decree comes tate, and is contingent upon the full

citizens’wish rather than being structurally required by kel of society we live in.

On the other hand, we may think that it does natten whether a full citizen’s status
is given to the PMD early or late in the societylding process, as it is grounded on a
stringent moral pull that they have on full citizgfand pre-social human beings) just because
they have needs or just because they are affegtéluelfully capable people’s actions. That

kind of moral status, however, would not be gramtec contractual basis.

This does not refute the more general hypothdss we could conceptualize the
PMD as honorary guests, fictitious members or passitizens of our political community
on other grounds than contractualist or contramtaones. However, my own opinion is that
any such account, contractual or not, runs the efsknisconceiving the nature of human
society and the form of life that the political bgs we are share with the PMD (by
imagining the notions of society and subjects oftige according to a reductionist
conception of the autonomous subject from whichsiveuld start any ethical investigation
and social design, and by reference to which weandefmarginal cases for whom

accommodation must be made).
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6 CONCLUSION: BEYOND CONTRACTUAL RELATIONS

6.1 Why Contractualism or Contractarianism Cannot Fully Integrate

All the PMD

We have seen that there were three main stratégiesocial contract theorists could take to
include the disabled among the rank of full sulgeaft justice, or to confer a robust moral

status upon them:

(2) Pointing out that they actually possess the cotihgaapacities, contrary to what
was assumed. This can take the form of an empidogiment focused either on the
PMD'’s actual capacities, or on the social strudutteat prevent them from exercising
these contracting capacities or do not facilithrtexercising such capacities.

(2) Better explaining, reinterpreting, broadening dnestvise modifying, conceptually,
the nature of these contracting capacities or eflues underlying them in a way that
would explain why the PMD actually possess them.

3) Conceding that the PMD do not have the requirecaéips, but arguing that other
reasons justify their representation in the comtr@cprocedures in a way that would
confer them a robust moral status and that themsons are compatible with contractual

assumptions inherent to these procedures.
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We have explored various difficulties and tensiaithin these inclusivist contractual
theories. Their two main shortcomings are thattligy cannot convincingly ground a RMS
for the PMD and (2) they do so at the cost of mgkims status too derivative or contingent.

Let me summarize these two problems.

First, the conceptual adjustments made to integtaé PMD seem arbitrary or
guestion-begging in a way that suggests that iniplan-contractual justifications (may they
be moral reasons or speciesist prejudices, or nmmainpartiality, preferences or affective
responses) are at work. Their arbitrariness is r@ppabecause the PMD’s claims to
possessing contracting capacities are too shakyrdetched and the reconceptualization of
the scope of these contracting capacities or how vahy the PMD can take part to a
contract-based mutually beneficial ‘joint ventust’etches these concepts beyond coherence,
plausibility or beyond the scope of social contrtgtory. Many feminists have intuited the
conclusion of this thesis: in many cases it is wi@aded to insist normalizing the PMD into
contractual frames. For instance, Virginia Held terahat ‘[i]jt stretches credulity even
further than most philosophers can tolerate to inedpabies as little rational calculators
contracting with their mothers for car&® Eva Kittay considers that if her own PMD
daughter could be sufficiently supported and madevé in a group home with ‘around-the-
clock attendantsit might be called ‘independent living’, and thd&tshe were ‘made to
partake in one tiny step in an assembly line prodocand [were] given some practical

compensation, we [could] call this “workingihd being “productive”. However, she holds

378 Virginia Held, ‘Non-Contractual Society: a Feminiéiew’ in Feminism and Communi@Penny A. Weiss
and Marilyn Friedman (eds), Temple University Pr&885) 209, 215. See also Hampton (n 41) 21.
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that ‘[tjo so stretch these concepts both emptiesnt of meaning and undermines the

possibility that dignity is compatible with lifethgy dependency*’

My analysis of contractual inclusivist argumentseg me little hope that further
ingenuous conceptual tinkering would dispel themplausibility or the derivativeness of
their results. It is more promising to highlighetidea that social contract theorists seem to
appeal to a kind of moral concern the foundatiombich lies outside of the social contract

tradition.

As for the second problem, we should be critidatom derivative or contingent a

moral status because:

(1) Of its potentially harmful impact on the PMD. Supbtential harm is not a only a
contingence made more or less likely by particatanial contexts, but an inherent feature
of contractual structures and the ways agentsxqreocted to act within 2

(2) It makes their status less robust than that ofrathizens. This is a problem if we think
that citizens should have an equal status. As klsaid, | am not concerned about
equality for equality’s sake, but given the berseftiat it confers, it would be surprising

that an unequal status be robust enough. This tablyobecause the social contract

379 Kittay, When Caring is Jugn 45) 267; HeldNon-Contractual Societ{n 378n) 211.

30 gee, e.g., Nussbaum'’s and Silveasguments in chapters 4 and 5. Eva Kittay alsosndtat ‘If such
thinking [based on an indirect status] is the b&miproviding aid, the aid will, of necessity, Adow priority in
any public distribution of resources. It will tend be minimal, except in cases in which individaats of
generosity surfaceKittay, When Caring is Jugin 45) 272. | also refer to Peter Byrne’s quotatioat | put in
epigraph. Byrne's claim that the PMD’s lack of aasting capacities (notably autonomy) or the deiieaor
indirect character of their ‘participatiomecessarily correlates a lower moral status is watdissertation set
out to challenge. However, even though contracttiatid contractatian thinkers suggested that tfiesictness
or derivativeness of the PMD’s contractual moratws did not affect its robustness, we have fohatlit does.
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tradition does not make room for a kind of inequyatif status that would not imply some
sort of lesser value for some statuses, and thesdl tradition stayed clear of developing
anything like second-rate status or citizenship.

(3) It gets morality wrong. This claim ultimately depisnon the success of an alternative
theory or, at least, of how disturbingly this dativeness clashes with our strongly held

moral intuitions.

If the social contract tradition cannot make rofon the disabled, what do we do

now?

There are three possible options:

() This failure to justify a robust status for the PN#Dbad news for social contract theory,
which has proven its limits and must be at leastigdly rejected.

(2) It is bad news for the PMD who must be excludedhftbe sphere of justice, and perhaps
of morality altogether, in spite of our ordinaryuitions against this conclusion.

(3) A third possibility is to accept the limits and ewistence of particular moral theories
which may have to compromise with other moral fran® deal with certain relations

that all of us see as imposing robust obligatidng, that still do not fit the contractual

%1 As we have seen, a criticism of this ‘second-ratatus can take a metaphysical form or a praatical For
instance, if we grant a great value to autonomg,RMD are less of a locus for such a value to odeuen if
through the autonomy of other agents, they would gastrong moral status, the fact that they asdt were,
twice removed from the source of value, may malamthtwice-removed'citizen. While we have seen that
such an argument is not so convincing, exceptdaasaription of prejudices, these prejudices atehstimful.
This problem would not be so much that of the thétself than of its reception, though the facttttiee theory
fails to address this reception may be regardepraislem of the theory itself. More directly reletan the
structure of the theory, however, is the fact thatne capacities, such as autonomy, allow for aumows
individuals’ needs to be given priority within a theory of jasti
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mould. The work to be done, therefore, is not fgaee social contract thought, but to
supplement it. Indeed, the social contract traditsucceeds in integrating the most
capable PMD and patrtially explains the integratbdPMD who can still participate to
contract-like relations although they also, andhpps more so, participate to non-
contractual relations. We must (1) develop alteweammoral frames to explain the
significance of these relations, such as fiducargaring relations and (2) reflect on how

to conciliate these frames and solve conflicts betwthem.

My conclusions do not induce me to reject socaitact theory altogether, nor to
suggest that an alternative theory to explain atied for the PMD (like care ethics) should,
in turn, be expanded to the whole of society (Bkene care ethicists have suggested). On the
contrary, my findings only point toward urging @fént moral theories to stay within the
boundaries of the relations, people and circumsna which they apply, and refrain from
claiming to overtake the whole of morality and dxp¢her normative sources to its
‘margins’, or beyond its ‘frontiers®? into the realm of the supererogatory and (nonafyor

emotions.

At least, this is the hypothesis that | would lilkesuggest in this conclusion as it
strikes me as the most plausible and constructiag of criticizing the social contract
tradition with regard to its failure to provide anasplete and satisfactory account of the
PMD’s moral and political status. The argument thabints to would require (1) defending

a relational theory of morality and (2) defendimgttthe central case of moral relations we

%2t is not a surprise that Kittay’s and Nussbaunriicisms of the exclusion of the PMD are respei
entitiedAt the Margins of Moral Personhodd 247) and-rontiers of Justicgn 19).
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have with the PMD are not contractual ones, buteratat first sight) fiduciary or caring
ones. | cannot deal with these two major underggkin any depth here, but | want to at least
suggest theiprima facieplausibility. Assuming (rather than arguing) thating relations are
as morally significant as contractual ones to ggstand morality, | can then proceed to
consider a preliminary objection to the aforememgab hypothesis, namely: how are we to

deal with such a moral plurality?

This concluding chapter is exploratory. My choafealternative solution to explain
the robust status of the PMD (caring relations) gmdblems to explore, such as
compatibility of morally robustly demanding relai® is motivated by my intuition about
the kind of moral account that would allow us tokeaoom for both contractual and non-
contractual alternatives and for the strong manmaliiions underlying both. This conclusion
is an opportunity for me not only to suggest tht gocial contract theories fail to some
extent but also (2) that this is not necessarilg haws for either the PMD or the social

contract tradition but pointing to a substantiather complex, account of why that would be.

6.2 Taking Relations Seriously

The idea behind a relational morality is simpleemvsituation where a moral issue arises
can be presented relationally and every moral dit@ngsan be solved by an understanding of

what is morally fitting to do for an agent occupyia certain role, within a certain relation, in
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certain circumstance®® This structure of morality notably coheres witltanpelling view
of human nature according to which people devdbepr identity, individuality and integrity

by choosing to endorse (or not) certain réfés.

This may be different from role morality, or aa#, its most common understanding.
Role morality finds its most widespread and, itegaments would say, useful expression
when dealing with particular professional roles ethare likely to raise ethical conflicts as
people are acting in different functions and mayldgitimately excused from ordinary
morality. My suggestion is to extend the idea tlatwear various moral hats to many more
social and personal roles. It notably challengesetkceptionalism within a common version
of role morality by suggesting that ordinary mdsals itself to be understood in this role-
based way. In this sense, while many role morahgorists would carve out a moral space
differentiated from ordinary morality to make semdgepeople’s particular social roles (like
that of a lawyer or a medical doctor) and the whgyt conflict with ordinary moral

expectations, | am taking a relational view of aedy morality®®°

33 The first objection to this view will probably k@at not all moral dilemma involves a ‘relation’or®
instance, when | hesitate between ice cream andjoog health, it seems odd to say that | have aiimf
relations with ice cream and with myself. Yet, tnéwo cases of ‘relationgire extremely common. The former
is an instrumental relation, perhaps nested inaioe to ourselves, and the latter - the relatmurselves -
must only assume that we can think about ourséfe@s an ‘outsider’s perspective’. | cannot offedefense of
these views here, only mention them, and add teatast one does not involve any complicated mefsipal
conundrum: we often tell people to take a good labthemselves or to take care of themselves,agjththe
‘I we were addressing could direct its attention (a@silgect) to that interlocutor (as an object). (Bhared
identity of the subject and object will affect thature of this attention, but not prevent its ploitisy.)

34 Consider, for instance, that how we identify olwse to the various existential, social and mowtstthat
we choose to wear, how we earn admiration and bkanoeigh such choices, or how our identity or initgg
are threatened when they are taken from us. | amtampted to think that we do not see ourselvaawsth as
holding values X, y, z as we conceive ourselvadigmosed to act in x, y, z ways when confronted wifferent
relational demands.

385 Judith Andre, ‘Role Morality as a Complex Instangk Ordinary Morality’ (1991) 28 (1) American
Philosophical Quarterly 73.
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| think that this is particularly evident in thase of professional roles, because the
phenomenon of role is so salient in the moral mwbht hand (the conflict of professional
obligations with other ordinary ones) but the sarae be said of many - perhaps all - other
situations. The relational aspect of a moral pnoblaften simply falls in the background
because another notion becomes salient in philesepmind (in caring relations, for
instance, one may focus on vulnerability of depetglédke Robert Goodin, or the injustice
endured by unsupported carers like Eva Kittay; ihep widely shared relations, like a
background solidarity between human beings, or reeigdized respect for every rational
person’s dignity, the use of the notion of relatiatls in the background because of its
universality, standardized aspect, or minimalishteat: it is so present that it becomes

invisible).

An immediate objection to such a broad relatiamaderstanding of morality is that
the idea of relation either adds nothing to a mornastigation, or makes relationality trivial:
a semantic way to formulate problems that are natgrily about relations. | cannot answer
here to an objection of superfluousness but om@iesny intuition that all moral conflicts can
be expressed in terms of relational conflict, amd holds the promise of (1) allowing us to
give effect to the intuited moral significance ofpéurality of relations, and of moral
capacities and attitudes as well as (2) of a wagrtter and prioritize them and deal with
conflicts, and be realistic about situation wheran@pled morality may not be able to

provide us with an answer.
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Another germane model of morality would be theatiehal and affective models
advocated mostly in feminist literature. They habhe advantage of explaining why a
relational moral prism could plausibly have thisdamental importance by connecting it to
a theory of how the self is defined and relatetheoworld. For instance, Eva Kittay writes
that ‘being a person’, and therefore a subjectusfige as per her account, ‘has little to do
with rationality and everything to do witielationships- to our world and to those in i*°
Explaining models of the self as defined througpasation and connection symbolized by

Jake’s (mainstream, masculine) and Amy’s (relaipfeminine) voice, Gilligan writes:

Describing himself as distinct by locating his parar position in the world,

Jake sets himself apart from that world by hisitdsd, his beliefs, and his
height. Although Amy also enumerates her likes,vinents, and her beliefs, she
locates herself in relation to the world, descrpherself through actions that
bring her into connection with others, elaborattreg through her ability to

provide help. To Jake’s ideal of perfection, agawwkich he measures the
worth of himself, Amy counterposes an ideal of caagainst which she

measures the worth of her activity. While she palerself in relation to the
world and chooses to help others through scienoesplaces the world in

relaggn to himself as it defines his charactes, position, and the quality of his
life.

Note how this feminist model of relational moralignds to assume that the ‘masculine’
moral voice is not relational. Such theories oftanry the unspoken assumption that there
can be no meaningful ‘relationdther than relations characterized by other-regardi
concern, like the central case of parental nurturglation from where a significant amount

of this literature has sprung. Commenting on Mitl&lete’s book on the ethics of care and

empathy, Carol Gilligan thus notes that Slote ‘agyfor a Copernican revolution in moral

386 Kittay, When Caring is Jugin 45) 266.
37 carol Gilligan,In a Different Voice: Psychological Theory and WatseDevelopmentrev edn, Harvard
University Press 1993) 35.
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philosophy, moving empathy and relationship frora geriphery to the center of an ethical
universe.®® Contractual relations, however, among other mfativery different from care
or love, are still relations, no matter how differehe moral capacities and attitudes they
involve are. Slote’s efforts, like Gilligan’s anduntless feminist writers to emphasize the
moral weight of some relations thought to have nditde moral significance needs not
imply that very different relations (e.g. charated by self-interest, generally taking place
with strangers in a way that makes the ‘relatianatency’fungible, universal in a way that
makes the personal identity of the person relatedsécondary) should be in turn

marginalized®®

Perhaps the best way to suggest that a relatap@ioach to morality is promising
apart from pointing to the existing literature sagmg (versions of) it is by pointing how
closely it maps our common way of approaching beioigall kinds and of all capacities in
our everyday lives. We immediately think of thedtentities: of the social and cultural
groups/communities they belong to. We decide howadb by taking stock of (1) their
identity, (2) our own identity, (3) in a way thabebs not artificially construct (a) as an
anonymous container of properties and (b) as aacbetl, impartial moral agent, (4) the

macro and micro social context (i.e. the socialmmorand scripts regulating the kind of

388 Carol Gilligan, Front matterdhe Ethics of Care and Empatfiy65).

39 The case that empathy is at the very root of auman moral responses is a different sort of claimi a
though | endorse a similar view myself, it need moply that relations characterized by other-regagd
concern, partiality, and direct attitudinal atta@mn - though chronologically prior in terms of miora
development - have to be considered as more cdaotthe moral universe than the types of relati@agured
by impartialist, universalist traditions. Similarfgecause this is also a possible confusion otssthe fact that
some actions necessitate primarily relational ciipac(e.g., trust or love) while others call forirparily
internal or individually exercised ones (e.g., pawty to elaborate a conception of the good) dussmean
that the latter kind of actions are a-relationaltioat moral problems arising from them cannot bhengel
relationally.
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encounters or relations currently occurring andpéeticular circumstances of both agents in

this relation), (5) our inclinations (to act prolyeor not).

Economists, psychologists and moral philosophersrderested in different aspects
of this rather uncontroversial process. What iszpnog is not so much that moral
philosophers would focus on relations (given howraly we think in relational terms) but
why they would not, and would rather push the &aklational pluralism in the background
once they have chosen to hone in on a particutat &f relation such as the contractual one.
Surely, the reply will be that this is a choice dé®n a reasoned belief that one is tracking
value and is ignoring the rest deliberately, beeatikas no value, or not the special kind of
value one is concerned with. Perhaps we shouldkbptis toward such an answer and
suspect instead that some of these theories sifopls too much on a single kind of value
(like autonomy or survival, in some variants of tantualism and contractarianism) or
relation (contractual relation between self-integdsagents fending for themselves) to the
detriment of others. Once these valuable capacsitases of affairs or relations have been
embedded in a unified theory, it is all too temgtio expel competing values challenging
this unity at the periphery of morality rather thtm meet their challenge. The fear of
pluralism or the appeal of generalization is fanira trivial suspicion. Annette Baier, among
other feminists, insists on the contingent aspeat most philosophers were men, busy with
certain kinds of relations (at work, in politicg, their clubs) and not others, indeed, probably
contemptuous of these other, lesser endeavorscdikeg for and raising children. That they
would model justice itself - or anything that is votheir thinking about in morality - after

these particular relations that they personallyndp@ost time worrying about and the social
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scripts/norms of which they spent most time uné@ding, is hardly far-fetched. Susan
Moller Olkin wrote of Rawls that his ‘discussion i@tional plans of life and primary goods
might be focused more on relationships and leskisixely on the complex activities that he
values most highly, if it were to take account .of) {raditionally more female contributions

to human life 3%

The point | am making here is more modest tharfande of a relational view of
morality. | am suggesting that when we wonder whatowe to the PMD, we should think
about our relations with them and try to detect Wwhe believe to be morally salient about
these relations, while being willing to revise thdatuitions. We will at least adopt this
relatively commonsensical approach in this conoluson the simple ground of ifgima

facieevidence.

6.3 Taking Relations of Other-Regarding Concern S@usly

| cannot defend an alternative relational theorgt tehould supplement social contract
theories here, but | believe that some of the $aaifid problems exhibited in the contractual
variants could be overcome if the contract idiomd ¢he values underlying it, was replaced

by a relational account making room for other-relgay concern.

This intuition stems from reflecting upon the cahttase of relations that we have

with the PMD and that we would ordinarily think @ morally stringent. This relation would

390 sysan Moller OlkinJustice, Gender, and the Fam{Basic Books 1989) 108-9.
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generally be considered to be a fiduciary relatora relation of care, that is, a relation in
which a carer or a fiduciary is in charge of promgt(certain aspects of) the welfare of a
beneficiary or a cared-for. Importantly, these tietess would be ultimately grounded on
some affective responses or dispositions on thegsahe carer and would involve other-

regarding moral attitudes.

To give a weighty moral significance to some spelations with the PMD is not
only closer to our ordinary intuitions about why waee stringently obliged to them (than a
contractual explanation) but it is also commonlydhthat these intuitions have raoral
component, and should correspond to a RMS. Foanest the value of a kind of special
relation, caring, has been put at the very centenarality by various care ethicists, Nel
Noddings leading among them. She has argued thhtmfan caring and the memory of
being cared for (...) form the foundation of ethiesponse®®* Caring and being cared for is
not only something human beings naturally wantibisgt also morally important in itself on
her account?? notably because she locates the source of moialisome of the natural
affective responses of an agent and the agentsujiuf an ideal ethical séff- a view, |
note, that could advantageously be framed withialational morality where agents realize
themselves by assuming or endorsing certain rddes. even though the reality of human
vulnerability and dependency are so central to huiifa and to many moral relations to

which we participate from birth to death, it hagmexcluded, to put it as boldly as Alasdair

391 Noddings (n 43) 1.
392ipid 7.
393 ibid 43, 48-51.
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Macintyre does, from ‘the history of Western phdphy’, dominated by the values of self-

sufficiency and autonomy?’

| do not mean to necessarily advocate care etscthe alternative that should be
pursued instead of, or in addition to, a contrdctymproach. | only use it here because it is
probably the best available example of theoretigald that give a serious meta-ethical and
ethical weight to relation¥” The difficulties this trend faces when theoristi®pt it into a
theory of justice also illustrates the danger diyarcognizing the central value ohekind
of relation. Some theorists of care and empathy@irto replace justice by care, or put
these attitudes at the heart of justice and disthisse other attitudes usually taken to play a
greater role (typically in a contractual frame)msthing that drew many criticisms to the
recent work of Michael Slote, for instance. Simiarreviewing Virginia Held’s recent

expansion of the Ethics of Care into the politidaimain, Carla Bagnoli writes:

How exactly [Held] sees [care and justice] to begnated, however, remains
highly problematic. At times Held suggests thatythgertain to different
domains, and that they should be allowed priontyhieir respective spheres of
competence. At other times, she claims that cang 'mavide the wider and
deeper ethics within which justice should be sougiuestions the priority of
justice, and argues for the priority of care. But then Held admits that "the
ethics of care may not itself provide adequate réttezal resources for dealing
with issues of justice®®

394 Maclntyre (n 66) ch 1.

%5 For a different approach, consider for instancachtyre’s argument to expand virtue ethics in & et
accounts for human beingsnimal nature, in particular our vulnerable and esgjent nature. In order to
flourish, we need to pursue ‘genuinely common gQqosisch as a ‘network of relationships of givingdan
receiving’ (ibid 108, 118). MaclIntyre offers a list of the rities of acknowledged dependence’, which are the
qualities required to participate to these netwqmiaperly. See also, Nussbaum'’s redemntiers of Justicgn

19).

39 Carol Bagnoli, ‘Virginia Held, The Ethics of Cafeersonal, Political, Globa(Online Book Review, 4 June
2006) Notre Dame Philosophical Reviewttp://ndpr.nd.edu/news/25040-the-ethics-of-canesqeal-political-
global/ accessed 27 April 2013.
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The challenge resides, | suspect, in developinduealgst relational account of morality.
Almost twenty years before, Virginia Held was attgdoth attracted by and unsure about
such an account. In her essay ‘Non-contractualeé®gcishe wrote: ‘I doubt that we should
take any one relation as paradigmatic for all ttheeis. And | doubt that morality should be
based on any one type of human relaticknd she refers to her 1989 bodRights and
Goods¥’, in which she ‘argue[s] for different moral appthas for different contexts, and
try to map out which approaches are suitable fackwhkbontexts’while adding that she may
change her mind and will perhaps ‘eventually suppibsit relations between mothers and
children should be thought of as primary, as the eb human relation all other human
relations should resemble or refle€f.Yet, her most recent book is still affected bysthi
tension (between pluralism and monism of moral gd)uand my intuition is that neither
her, nor Noddings, nor Slote, can let go of thetredity of other-regarding attitudes or
disposition like care and empathy because theyeséhsir fundamental motivational,
affective and epistemological importance. My owewion the matter, which | can only
present but not substantiate here, is that suayather-regarding element (which | tend to
think of as ‘concern’) does occupy a foundatioré rin moral human life, but at a deeper
level, and when we come at a later stage of pctEasoning, other-regarding attitudes
(like concern) play a great role in some relatithese generally perhaps unduly reduced to
‘caring’ in the literature) but not in others (those gengrakerhaps unduly reduced to
‘justice’ or ‘contractual relationsin the literature). At this later level of moralflextion,

however, the shared similarity (in other-regardegg) between a foundational concern or

397 Virginia Held, Rights and Goods: Justifying Social Actigbsiversity of Chicago Press 1989).
3% Held, Non-Contractual Societfn 378) 211.
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empathy, at the most basic level, and some caelagions, at a more applied one, need not
give these caring relations a superior centralibelieve it is Held's earlier insight that ought

to be fleshed out and formalized.

6.4 A Pluralist Relational View: Care, Contract ard Beyond

Taking a relational pluralist approach, we can mesasily see that the social contract
tradition (like other moral systems or theories)yrba taken to provide a good analysis of
the moral significance and implication ofie kind of (contractual) relation and takieat

relation to be the central case of moral relati@msl the capacities or properties required for

that relation to occur to be the properties thatendor gaining a RMS).

Looking at the relations moral agents have withOPM various ordinary social
contexts, we can reflect upon what is salient altbese relations (whether morally so or
not). As | suggested, once liberated from the @mtiral idiom and its conceptual constraints,
we intuitively, rather obviously, find that in margases, the relation is characterized by
caring and dependence, and that the propertiesasuchr ability to care, falling within one’s
sphere of influence or help or care, and vulneitgtare much more central in explaining our

relational obligations than the presence of coiike features.

As the conclusion of our chapters indicates, th@as contract tradition can hardly
put this type of fiduciary relation at the centértloeir theory without challenging some of

their key assumptions. Yet, we can imagine thah ligpes of relations can trigger robust
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moral obligations, even without being reducible awe another. A full defense of non-
contractual grounds for the RMS of PMD remains ¢odone. | note that the literature on
care ethics, empathy and dependence has onlydstarteriously theorize this reality in the
last 15 years. (In fact, philosophical work on na¢rdisabilities and the profound meta-
ethical and ethical changes that need to be domeatee sense of the moral status of the

PMD were being published or written as | was wogkam this dissertation.)

Such a pluralist relational account would meetangnt challenges, including from
theorists in the social contract tradition. Theethmost likely objections are the following:
first, this relational account would grant an undugral weight to psychological phenomena,
such as affective dispositions or responses. Thenseobjection is that, even granting that
the psychological facts central to fiduciary redas are morally relevant, they are not
relevant to justice. The third objection is thatithvalue can be nested in, or explained by, a
traditional autonomy-based or contractual accountnorality. This third objection is a
shared problem between both the contractual andatieg camps: there is a strong tendency
to subsume or reduce the value of all relationa particular, fundamental kind of relation.
While the strategy of choosing a common denominajgpears useful to overcome the
problem of clash between relational obligationsn#y not always be necessary and may be

to an important extent misleading.

| believe that the way to approach respondindnésé objections is by vindicating the

moral significance of certain other-regarding attés and the importance of roles and

relations in framing our moral obligations and thay to fulfill them. In other words, we
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need to go beyond normalizing the disabled intstexg philosophical structures. Although
this has been the strategy (successfully) depltyeghilosophers and lobbyists to vindicate
the rights of traditionally marginalized groups,dalthough incremental changes to
mainstream moral philosophy and political thougte Ess radical, my thesis supports the
claim that this strategy fails, at least in theeca$ the PMD. We must instead question
mainstream assumptions about the meta-ethicalingfapoint(s) of moral investigations

(such as a requirement for an impartial, univeraall a-relational stance) and the

fundamental criteria for a society to be just amda being to be a subject of justice.

The most obvious challenge posed by a relatiomebryy of morality insisting on
taking the normative codes associated with varioles/relations seriously (instead of trying
to reduce them to a more fundamental principle etqokto offer us guidance, including in
situation of conflicting duties) is the difficultio decide which relational obligation shall
trump in case of conflict. Sometimes a contrache#tional frame is warranted to think
about certain aspects of the way we relate to aopeand sometimes other frames are
needed. Sometimes these frames conflict and soeetiney can overlap, especially if they
are addressing different dimensions of the persoesds/capacities/roles. (For example,
instead of opting for respecting someone’s autonongaring for someone’s vulnerabilities,
we probably must do both for all of us to varioegkes.) How are we to know, then, which

role to endorse, which moral hat to wear?

Instead of feeling overwhelmed with the dauntimgspect of moral pluralism, let us

remember that we, moral agents, are constantlgatédi make such judgments. We say ‘I'll
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be late for the game, sorry, | must pick up myfkain school’. We find it entrenched in the
law (for instance, when witnesses cannot be calbetestify against family members in
criminal cases). We are pleasingly hesitating betwengaging with literary characters (or
their author) by reading our bedside novel or typbhith our cat. We are tormented over
giving someone paternalistic, but potentially caubnding advice or respecting her by
letting her learn the hard way. Though we rely aelatively steady hierarchy of relational
obligations, we rarely give an absolute priority doparticular type of relation or to a

particular person we relate to.

We are blamed and congratulated by ourselves amdpeers when we fittingly
endorse or not different roles in a way that sutggtsat (1) there is a right and a wrong way
to strike a balance between the relational obligetiwe owe to ourselves and to different
individuals and groups, (2) some relations are m@@able than others and some roles
make more stringent demands than others and (8) ntore or less morally or ethically
optional for moral agents to endorse a role orhtmose between conflicting relational duties
depending on the nature of the relation (and tiheumistances within which this relation

plays out).

If there is any more fundamental attitude nestiogh responses, or some higher
moral gauge helping us to decide which one is napgtropriate (e.g., how fitting it is to
respond caringly or respectfully or what balanceveen both must be struck), it may be
something like solicitude, concern, Iris Murdocliisving) ‘attention’, or Aristotle’s virtue

of practical wisdom ghronesi$. This ground would not - or not necessarily -eofus
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practical guidance in a given situation of normatsonflict: it may rather be a form of
practical-epistemological wisdom, an insight helpito recognize the morally salient
features of the situation we find ourselves in (ahd relational account can help to clarify
this process, to associate it with a relation) avldch roles are proper to endorse or
prioritize. While we may not need such a basic mmetigon to balance between different
relational obligations, | believe that the completion of concern could fit this bill, if we

properly developed its affective, conative and dtggndimensions.

| painted in very broad, intuitive, brushstrokese t multi-leveled axiological
components of what a relational theory of moratiyild look like. | believe that within this
broad account, we can best make sense of the garébations we have with the PMD. It
intuitively seems that the most salient and stimigd these relations weighing on us as a
society is one of caring. Understanding the saxabt and normative codes associated with
caring relations, as well as their weight as a enait morality and justice is therefore where,
| suggest, the bulk of the work has to be carrigdto understand the RMS of the PMD. Less
disabled people are, on the contrary, likely to diién(sometimes more so) from the
contractual understanding of relations betweenaits. Importantly, not all relations ‘stick’
to a certain group of people at all times or alwhgtd between particular people, though
some, it seems, would (like some kinds of love amify ties). We may relate to an
individual, disabled or not, both as a cared-foasra contractor, depending on the context.
Not all of us may be autonomous and rational inag tinat is required from the subjects of
justice and moral patients in the social contraatlition, but all of us are vulnerable and

dependent.
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The PMD may contribute to our understanding of gumerability and of the
importance of caring relations in human life. Thagpy very well lighten our existential
burdens by playing their role, even though thepssrthey have been assigned in the parts
available in our ‘human comedyare hardly those of bargainers, soldiers or moral
philosophers, and even though their ‘contributionbuld hardly be sensical in the
contractual idiom of mutual advantage or mutualtifiability. However, reducing the
morality of human relations to their contractugbexds is a mistake, though it is a promising
political strategy of procedural reconciliation Wween disagreeing strangers. Social contract
theorists must thank the PMD for guiding us towardonclusion that improves our self-
understanding, as individuals and as a societyyghd believe we must recognize the

PMD’s value whether we thank them or not.
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