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International institutions and legitimacy

Pavlos Eleftheriadis*

The theoretical debate on pluralism in law has only indirectly overlapped with the debate on global
justice. It has often seemed that the former appears as a merely institutional concern of experts in law,
whereas the second as a moral preoccupation for philosophers, economists and activists. In my view the
two issues are closely related. They both turn on a view of the legitimacy of international institutions. It
is wrong for philosophers to ignore institutions of law and it is equally wrong for lawyers to ignore
global justice. In order to see this we will need to set aside the artificial distinction that is often drawn
_bqtbbk ibd^i ^ka mlifqf`^i l_ifd^qflk, Sefp fp qeb bmf`bkqob lc qeb �mlpfqfsfpq� qeblov lc i^t* tef`e fp 

currently popular among legal philosophers. Legal positivism is an attractive theory because it simplifies
law and legal reasoning. It is nevertheless misleading because it fails to capture both our basic common
sense assumptions about law and the content of technical legal doctrine. Under the legal positivist dogma
legal obligations and rights become inscrutable. They come to mysteriously occupy a space occupying
both the world of fact and the world of value. Legal positivism is incoherent because law is another area
of practical reason, a series of arguments that run parallel to morality and ethics. In my own earlier work
I offered a theory of law as practical reason, which is constructivist in method and egalitarian in
inspiration, based on the work of Kant and Rawls.468 I believe that the same theory can illuminate
international institutions. In this essay I argue that once we understand the law as a body of rules,
practices and institutions with moral standing, the question of pluralism and the question of global justice
are seen as two sides of the same coin. Lawyers and philosophers have a common task, to understand
and interpret the moral nature of the division of the world into states.

Global justice

The debate on global justice has arisen out of the question of whether or to what extent the affluent
peoples of the world have a duty of justice to assist poorer countries and peoples. Some philosophers
argue that the duty is as strong as the duty of distributive justice that wealthy citizens have to assist their
fellow citizens within the same society.469 Other philosophers disagree.470 Although they start from the
same universalist premises, they argue that state borders create a morally significant distinction between
fellow citizens, to whom a duty of social justice is owed, and all others, to whom such a duty is not
owed. For this view outsiders have only a weaker � although real and demanding - duty of humanitarian
assistance, if and when essential human needs vital to survival are at risk. These theorists give different
reasons why this is the case, but all of them consider that a special and distinctive political relationship
that ties citizens together is a necessary requirement if any bonds of social justice are to arise.
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This debate, important though it is, covers only part of the relevant ground. It has not dealt with the
question of the legitimacy of existing institutions. In my view, an account of the legitimacy of
international institutions is a prerequisite for all theories of global justice. The distinction between
legitimacy and full justice is generally accepted for the domestic case.471 Legitimacy is normally the
result of a set of standards of justice that protect the standing of citizens as free and equal in the normal
operation of institutions and procedures, but do not constitute a full social ideal. How this basic idea
applies to international institutions is a relatively new area of political and legal theory.472 But the
question is highly relevant to global justice. If a certain distribution of wealth were to be delivered
through unjust processes, for example through colonial conquest or some other type of violent
imposition, it would be for that reason alone unjust and unacceptable. Lesser forms of violations of
legitimacy, through non-violent electoral fraud, for example, would also have the effect of rendering
outcomes unjust, even if they meet substantive tests of distribution.

I will address these issues by discussing three cases of action across borders. Assume that motivated by
a desire to be the best moral person he can be, one of my postgraduate students, let us call him Karl, sets
out to act on global inequalities.473 He collects money and provisions through donations from affluent
well-wishers in Oxford and sets off on a cargo ship for Freetown in Sierra Leone. Karl chooses this
place over others because of the stories of great suffering that have reached him about it.

Gbob ^ob qeobb p`bk^oflp lc elt J^oi�p sbkqrob j^v bka rm8

1. Benevolent Harm: When Karl arrives in Freetown, he sees a large group of women and children.
They look desperate, so he gives them what he can and returns to his ship. On the way back a
passer-by tells him that these people were part of a rebel group that has terrorised the countryside.
They recruited child soldiers and forced them to commit atrocities. Their armed friends were out
rampaging, so he did not see them. To his horror, Karl realises that he has assisted a group of
criminals.

2. Helpless Delegation: Karl chooses to delegate his choice of recipients of aid to Ernest, a local
politician who seems powerful and knowledgeable enough. Ernest knows about the local needs
and could � potentially - enforce a fair distribution, if he wanted to. He is educated and sounds
serious. But Karl has no way of controlling Ernest. He cannot guarantee qe^q Dokbpq�p ab`fpflkp 

will be the right ones, or that his actions will be overseen by an independent judge. Ernest could,
conceivably, use the money and provisions for his own ends, for example to favour his clan or
his allies. Karl has no mechanism at his disposal for preventing this or for holding Ernest to
account after the fact.

3. Benevolent Good. Before he ventures out on the field Karl sends representatives with the task of
establishing patterns of a desired distribution according to an acceptable social model for Sierra
Leone. When he arrives in Freetown, he has already identified those in need on account of
demographic data. He gives the required provisions only to those charities working in the relevant

471 Rbb clo bu^jmib @iibk Ar`e^k^k* �Olifqf`^i Kbdqfqfj^`v ̂ ka Cbjl`o^`v� //0 Ethics (2002) 689-719, Thomas M^dbi* �Llo^i 

Blkcif`q ^ka Olifqf`^i Kbdfqfj^`v� /4 Philosophy and Public Affairs, (1987) 215�240, Fabienne Peter, Democratic
Legitimacy (New York: Routledge, 2008), Pierre Rosanvallon, Democratic Legitimacy: Impartiality, Reflexivity,
Proximity, trans. by Arthurh Goldhammer (Princeton: Princeton University Press, 2011).
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@ Blkpqfqrqflk^ifpq Eo^jbtloh lc @k^ivpfp� '0..2( /3 European Journal of International Law 907, Ilek S^pflri^p* �Seb 

Kbdfqfj^`v lc Hkqbok^qflk^i K^t�* fk R^j^kqe^ Abpplk ^ka Ilek S^pflri^p* The Philosophy of International Law (Oxford:
Oxford University Press, 2010) 97-//4* @iibk Ar`e^k^k* �Seb Kbdfqfj^`v lc Hkqbok^qflk^i K^t� fk Abpplk ^ka S^pflri^p 

(eds.), 79-96 and Allen Buchanan, Justice, Legitimacy and Self-Determination: Moral Foundations for International Law
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Public Affairs (2013) 1. I shall return to these issues in section VI below.

473 H pe^ii ^pprjb qe^q J^oi fp jlqfs^qba _v pljbqefkd ifhb Obqbo Rfkdbo�p ^odrjbkq fk �E^jfkb* @ccirbk`b ^ka Llo^ifqv� clo 

direct individual action.



International institutions and legitimacy

81

areas. He cannot monitor the charities but he is optimistic that they will do what he asked them
to. They also have some internal processes of accountability.

G^p J^oi ebimba qeb mblmib eb t^kqba ql ebim fk b^`e lkb lc qebpb ̀ ^pbp> Hk qeb cfopq ̀ ^pb lc �_bkbslibkq 

e^oj� fq fp `ib^o qe^q eb e^p klq, Gfp jlqfsbp tbob dlla* _rq qeb lrq`ljb t^p l_sflrpiv afp^pqolrp, Hk 

qeb pb`lka ̀ ^pb lc �ebimibpp abibd^qflk� it is impossible to know the outcome. There is no guarantee that
the provisions will end up in the right hands. These are the risks of a personal crusade. The problems
raised by this example have been well documented by development economists who raise the spectre of
unintended consequences of aid. William Easterly, for example, has argued extensively that aid has been
ineffective, through lack of local knowledge or through such unintended consequences as assisting
corruption, creating the wrong incentives etc.474 Rl qebob ̂ ob ob^plkp ql alr_q qeb bccb`qfsbkbpp lc J^oi�p 

giving.475 Obqbo Rfkdbo ^`hkltibadbp qebpb afccf`riqfbp _v p^vfkd qe^q �fk qeb m^pq* ^ ilq lc lccf`f^i ^fa 

has been misconceived and misdirected ^ka e^p alkb ifqqib dlla�, Gb pqfii `lk`irabp tfqh optimism that
fc jlob jlkbv tbob ̂ s^fi^_ib* fq tlria _b pmbkq jlob tfpbiv8 �Arq fq p`^o`biv pbbjp mlppf_ib qe^q* fc tb 

truly set out to reduce poverty, and put resources into doing so that match the size of the problem �

including resources to evaluate past failures and learn from our mistakes � we will be unable to find
t^vp lc j^hfkd ^ mlpfqfsb fjm^`q�,476 I am not sure this is an adequate response in general. In any event
does not assist Karl.

Ve^q ^_lrq qeb qefoa `^pb* qe^q lc �_bkbslibkq dlla�> We may say that Karl has done some good. He
has delivered provisions to people in need. But is this enough to meet the tests of social justice? The
problem is that Karl has no overall account or idea of the pattern of distribution he intends to achieve.
Surely distributive justice is about a pattern of distribution, not indiscriminate giving. But Karl does not
seem to have an overview of the distribution of resources among the people of Sierra Leone. He does
not seem to have a pattern of desired distribution among this people and all the other peoples of the
world. Nor is it possible that his small contribution will do anything to remedy any overall pattern. His
involvement, we have assumed, is time limited and does is not being assisted by established institutions.
He acts on his own out of a sense of personal duty, having perhaps read the books of Peter Singer. He
cannot correct any errors with a second or third shipment of aid, in case his first shipment went wrong.
There is a great deal of uncertainty about the longer terms effects of this attempt.

I believe that in this case Karl has violated the requirements of distributive justice, irrespective of the
outcome. Many cosmopolitan theorists, Peter Singer being one of them, fail to distinguish between
alleviating destitution and distributive justice which means narrowing the gap between rich and poor.
But these are distinct moral aims that require different actions. Destitution is, for Rawls, the subject of
^ �arqv lc ̂ ppfpq^k`b� fk c^slro lc �_roabkba pl`fbqfbp�.477 It is a true moral duty, but it is something that
is very different from ordinary social justice. Such a duty has a cut-off point, namely the point where a
pl`fbqv _b`ljbp �tbii loaboba�, Sefp fp klq ^ mofk`fmib lc �afpqof_rqfsb grpqf`b� _b`^rpb fq fp kot about
inequality, i.e. relative wealth. The aim of the duty of assistance is not adjusting inequality, but providing
relief for absolute destitution. Similarly, when Thomas Nagel discusses global justice he is concerned
with differences of wealth, not absolute levels of poverty that call for a humanitarian response. Nagel
says quite clearly that hrj^kfq^of^k arqfbp �elia fk sfoqrb lc qeb ̂ _plirqb o^qebo qe^k qeb obiative level of
kbba lc qeb mblmib tb ̂ ob fk ̂  mlpfqflk ql ebim�,478 He contrasts these duties to the duties of social justice,

474 Wililam Easterly, L]Z O]^iZ EVc�h 9jgYZc6 O]n i]Z OZhi�h =[[dgih id 8^Y i]Z JZhi @VkZ <dcZ hd bjX] Aaa VcY hd D^iiaZ
Good (Oxford: Oxford University Press, 2006), which argues that ambitious plans for development aid often fail for lack
of local knowledge or because they create the wrong incentives.

475 Singer reponds to similar objections in The Life you Can Save /.3* tebob eb klqbp D^pqboiv�p ^odrjbkqp ^ka obpmlkap qe^q 

aid has been ineffective because it is normally politically motivated in order serve the interests of the giving power (p. 106-
110).

476 Singer, The Life You Can Save 110-111.

477 Rawls, The Law of Peoples 106.

478 M^dbi* �Seb Ool_ibj lc Fil_^i Irpqf`b� //7,
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tef`e ^ob �`lk`bokba tfqe qeb obi^qflkp _bqtbbk qeb `lkafqflkp lc afcferent classes of people, and the
`^rpbp lc fkbnr^ifqv _bqtbbk qebj�,479

By mixing the two questions together, Karl has failed to provide any reason or plan or strategy as a
response to the challenges of inequality. By not providing any overall such plan or desired end Karl has
not even started promoting his cause. Giving money or resources to the poor is not the same thing as
achieving social justice. We^q fc J^oi�p `lkqfkrlrp dfsfkd j^ab qeb mblmib lc Eobbqltk rkrpr^iiv tbii-
off compared to their countrymen? Karl does not take social justice seriously.

Sefp* eltbsbo* fp klq qeb jlpq fjmloq^kq c^firob lc J^oi�p sbkqrob, Hk qeb sfbt qe^q H tfpe ql abcbka,
there is a deeper moral failure and all three cases are examples of it. In all of them Karl has violated his
duties of justice to the persons that share the world with him. In each case his actions were illegitimate.
This is so even though in the last case, he may have caused no harm. Karl acted unjustly because in each
case he ignored the self-governing institutions of the citizens in Sierra Leone. These institutions may
not be perfect, but they are delivering a multi-party democracy with free and fair elections. For example,
the current President of Sierra Leone is Ernest Bai Koroma, a former insurance executive, who won the
presidential election of 2007 and was re-elected in 2012. By treating the national institutions of
government as non-existent or irrelevant, and by seeking in each case to impose his own account of
social ideal on Sierra Leone, Karl has treated the citizens that set them up as inferior to himself.
Irrespective of whether he had good intentions � which he did � and irrespective of whether he produced
any good results � which he also did in the third case � J^oi�p ^`qflkp afa klq moljlqb qeb `^rpb lc 

justice. Justice in political matters requires respect for the equality of persons as free and equal citizens.
This equality of persons is the most important principle of any political community and it is only possible
through the creation of political institutions. This is true both for the domestic case and for the
international case. This is not a formality or a detail. If one undermines these institutions one undermines
equality. And the duties to respect them are prior to any duties of social justice. This is the point I wish
to develop in the next three sections.

Illegitimacy as injustice

Selj^p M^dbi ̂ odrba clo ̂  �mlifqf`^i ̀ lk`bmqflk� of social justice, according to which only those sharing
a state are subject to the requirements of social justice. His interest, as we have seen, was not in
humanitarian assistance alone, but on the requirement of justice that arises out of relative poverty. He
tolqb qe^q tebob^p �erj^kfq^of^k arqfbp� _fka rp fk sfoqrb lc qeb ^_plirqb o^qebo qe^k qeb obiative level
of need of the people we are in a position to help, justice by contrast is relative. It is concerned tfqe �qeb 

relations between the conditions of different classes of people, and the causes of inequality between
qebj�, Gb qebk pbq lrq ql ̂ kptbo qeb nrbpqflk lc �elt ql obpmlka ql tloia fkbnr^ifqv fk dbkbo^i colj qeb 

mlfkq lc sfbt lc grpqf`b ^ka fkgrpqf`b o^qebo qe^k erj^kfqv ^ilkb,�480 Nagel argued that when we share
a state with others we are subject to the same coercive rules and involuntary terms of association. Such
terms of association ^ob fjmlpba lk ̂ ii lc rp �fk qeb k^jb� lc b^`e jbj_bo* pl qe^q tb ̂ ob ̂ ii considered
�glfkq ^rqelop� _b`^rpb lro tfii fp ^`qfsbiv �bkd^dba� fk qebfo molar`qflk,481 These facts create a certain
social relation with other citizens, Nagel claims, which creates on us an obligation that our relations are
guided by the principles of egalitarian social justice. But when this social relation is absent, the duties
are absent too. Outside these political relations we are only bound by weaker ties of humanitarian moral
`lk`bok, M^dbi�p `lk`irpflk fp qe^q pl`f^i grpqf`b fp qeb bu`irpfsb alj^fk lc plsbobfdk pq^qbp ^ka `^nnot
_b buqbkaba ql qeb alj^fk lc dil_^i pl`fbqv, Elo efp mlifqf`^i `lk`bmqflk �states are not merely instru-
ments for realizing the preinstitutional value of justice among human beings. Instead, their existence is
precisely what gives the value of justice its application, by putting the fellow citizens of a sovereign

479 M^dbi* �Seb Ool_ibj lc Fil_^i Irpqf`b� //7,

480 M^dbi* �Seb Ool_ibj lc Fil_^i Irpqf`b� //7,

481 M^dbi* �Seb Ool_ibj lc Fil_^i Irpqf`b� /06-129.
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state into a relation that they do not have with the rest of humanity, an institutional relation which must
then be evaluated by the special standards of fairness and equality that fill out teb `lkqbkq lc grpqf`b�,482

Nkb dolrm lc M^dbi�p ̀ ofqf`p e^sb obpmlkaba _v ̀ e^iibkdfkd efp j^glo mobjfpb, Sebv ̀ e^iibkdb qeb fab^ 

qe^q pl`f^i grpqf`b obnrfobp ^ �mlifqf`^i obi^qflkpefm� ^ka ^odrba qe^q jbj_bopefm e^a kl pboflrp jlo^i 

significance. Simon Caney argues, for example, that for the cosmopolitan outlook there is no
fundamental difference between the domestic and global realms �such that the values that are
appropriate in the former realm are inappropriate in the latter� ^ka qe^q qeb mofk`fmibp ql _b applied in
qeb dil_^i ob^ij pelria _b �`lkqfkrlrp� tfqe qelpb tb qefkh ^mmolmof^qb fk qeb aljbpqf` ob^ij.483 For
cosmopolitan arguments of this type, borders make little difference.

Another group of critics challenge the minor premise, namely the position that modern international
institutions and transactions have not created a sufficiently robust relationship among distant strangers.
Cohen and Sabel, for example, ^odrb qe^q fk `lkqbjmlo^ov dil_^i mlifqf`p �tb e^sb ^ jfu lc mob`fpbiv 

the conditions of interdependence, cooperation and institutions that have justice-generating
fjmif`^qflkp� ^``loafkd ql M^dbi�p qeblov,484 In their view international regimes and institutions entail
justice-generating conditions of collective normative engagement, similar to that which exists in the
domestic case. The appropriate response to these interactions, of course, is not a world republic, but
institutions of rule-j^hfkd qe^q lrdeq ql _b cibuf_ib ^ka `ob^qfsb rkabo te^q qebv `^ii ^ �miro^ifpq� sfbt, 

For their position, these new forms of international interrelations should create novel institutional moral
responses. These, however, are a matter of social justice, not a matter of mere humanitarian concern. I
pe^ii `^ii qefp sfbt �^chi^iji^dcVa Xdhbdeda^iVc^hb� ^ka tfii `lkqo^pq fq ql qeb �global cosmopolitanism[

of Caney and Singer.

Glt al qebpb mlpfqflkp obpmlka ql qeb p`bk^oflp lc afob`q ^fa H lrqifkba ^_lsb> Seb c^`qp lc J^oi�p 

expedition concern a strictly bilateral relationship. They link a citizen of one state with the citizens of
^klqebo, Hq cliiltp qe^q rkabo M^dbi�p �mlifqf`^i `lk`bmqflk� kl fpprb lc pl`f^i grpqf`b ^ofpbp between
them. Since givers and recipients are not part of the same political community and belong to different
states, their relations are outside the framework of social justice. Karl was under no duty of social justice
to assist in adjusting inequalities (although he well have had a duty of humanitarian assistance in extreme
cases). Of course, this is only part of the assessment of the overall situation.

H _bifbsb qe^q rkabo �fkpqfqrqflk^i `lpjlmlifq^kfpj� qeb ^kptbo tfqe obd^oa ql qeb ^mmif`^_fifqv lc pl`f^i 

justice would have been the same. For the view defended by Cohen and Sabel there is no relevant
institutional relation connecting the agents and the recipients of aid in such a way as to create obligations
of social justice. This is true even though the UK and Sierra Leone may have had strong connections
and interactions via the United Nations, the Commonwealth of Nations, the IMF or other international
institutions. If this is the case, the resulting duties will not be bilateral, however, but international. Just
ifhb qeb �mlifqf`^i `lk`bmqflk� qeb �fkpqfqrqflk^i `lpjlmlifq^k� qeblov tfii jlpq ifhbiv fkqbomobq J^oi�p 

expedition as a private event among unconnected persons. No issues of social justice arise between
them. What Karl did was, at most, an act of supererogation.

Elo qeb �dil_^i `lpjlmlifq^k sfbt�* eltbsbo* qeb ^kptbo tfii _b afccbobkq, Hq jrpq cliilt colj Rfkdbo 

^ka B^kbv�p ^odrjbkqp qe^q ^ jlo^i obi^qflkpefm ^iob^av bufpqp _bqtbbk J^oi ^ka qeb `fqfwbkp lc Rfboo^ 

Leone, irrespective of national borders and membership. A basic human relationship connects Karl to

482 M^dbi* �Seb Ool_ibj lc Fil_^i Irpqf`b� /0.,

483 Simon Caney, Justice Beyond Borders (Oxford: Oxord University Press, 2005) 265, See also Beitz 1999a: 288; P. Jones2000

484 Joshua Cohen and Charles R^_bi* �Extra Rempublicam Nulla Justitia>� 12 Philosophy and Public Affairs (2006) 147, at 166.
Rbb ̂ ipl Selj^p Olddb* �Rbsbob Olsboqv ^p ̂  Grj^k Qfdeqp Ufli^qflk� fk Olddb 'ba,(* Freedom from Poverty as a Human
Right: Who Owes What to the Very Poor? (Oxford: Oxford University Press, 2007) 11-31, Olddb�p sfbt fp afpqfk`q fk qe^q 

it sketches an argument concerning a duty not to cause social injustice through our own institutions, which is not, strictly
pmb^hfkd* ̂ k ̂ odrjbkq clo �afpqof_rqfsb grpqf`b� _rq ̂ k argument for corrective justice which seeks to remedy a direct moral
wrong.
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the residents of Freetown and creates duties of social justice. For this view, whatever happened in the
three cases lo J^oi�p ^asbkqrobp* fq e^mmbkba rkabo ^ co^jbtloh lc arqfbp lc pl`f^i grpqf`b, The real
contrast therefore is between this view and the other two.

These issues, however, not the most important moral questions o^fpba _v J^oi�p ^`qflkp, Seb qeobb 

theories of global justice just surveyed make no difference at all to the justice or injustice of the situation
J^oi cfkap efjpbic fk, Ve^qbsbo sfbt lkb q^hbp lc pl`f^i grpqf`b* J^oi�p ^`qflkp buef_fq ^ sfli^qflk lc ^ 

more fundamental problem of political morality. All three examples are cases of a violation of political
or constitutional justice as it applies to international institutions. They are all examples of illegitimate
action. The cases are interestingly complex because they record what appears to be a failure of the
attempted offer of aid. The degrees of failure are clearly relevant to our moral response to them, but they
do not exhaust the morally relevant considerations. Far from it, they are actually secondary to a deeper
moral concern. The injustice of these actions in these cases is not on account of their outcome but in the
very attempt. Karl acted wrongly merely by setting out to achieve his benevolent aims. Even under
�dil_^i `lpjlmlifq^kfpj� efp ^`qflkp tbob rkgrpq,

Efopq* eb fdkloba Rfboo^ Kblkb�p il`^i fkpqfqrqflkp* _b`^rpb eb afa klq pbbh ql `llmbo^qb tfqe qebj, Gb 

bypassed all domestic authority, local or national. He behaved as if those authorities did not exist, or if
they were morally irrelevant. But by doing this he failed to show equal respect to the citizens of Sierra
Kblkb, Sebpb ̀ fqfwbkp j^ab qebfo ̀ lrkqov�p fkpqfqrqions possible, for example, by voting in elections and
holding office. He treated them as if these institutions did not matter. He treated them as if they were
his social inferiors.

Second, he acted unilaterally in seeking to impose a social ideal with the force of his money. His actions
sought to bring about a benevolent ideal, but an ideal that was strictly a unilateral imposition. The
recipients of his aid had no opportunity to contribute to the formulation of a social ideal as a public
political project. He acted simply on his own conception of Sierra Leone and the world. By setting out
to impose a social ideal unilaterally and without engaging with local institutions, Karl usurped the
legitimate political functions of legislation and policy-making. These functions, however, the citizens
of Sierra Leone have entrusted to their own political institutions of self-government.

His actions are wrong in a further sense. He provides no account of a process or method for ensuring
that his project of social justice could succeed. Every aspect of his plan to bring social justice in Sierra
Leone was based on chance. He hoped that his agents would be reliable, but has no method of assessing
them or holding them to account. He hoped that they had the ability to deliver, but he did not train them.
Finally, his project of bringing about a fair distribution was hopelessly incomplete, since the means he
had chosen were entirely inadequate for achieving the aims. In all such respects, delivering effective
social justice requires institutions that only a state possesses: it requires a democratic legislature and a
process of legislation, a mechanism of administration through an effective government and the oversight
of courts through a fair judicial process. These are not just matters of instrumental value. They are
matters of justice.

One does not need to settle on a view regarding the political conception, institutional cosmopolitanism
or global cosmopolitanism to see this point. One of our most basic moral duties, one that is a universal,
general and comprehensive moral duty, is the duty to respect the legitimate political institutions that
were set up by our fellow human beings. This duty, which I shall call the duty of jurisdiction, exists
whenever these institutions meet the basic tests of legitimacy for political institutions.485 Karl was
misled by his failure to take into account that domestic legitimacy entails a cosmopolitan duty of respect
clo lqebo mblmib�p fkpqfqrqflkp,

485 Sefp fp te^q Q^tip `^iip ^ �ob^plk^_iv grpq `lkpqfqrqflk^i abjl`o^qf` pl`fbqv� fk The Law of Peoples, 49-51
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Cosmopolitan legitimacy

What do we learn from these examples? A constitutionally legitimate state does not guarantee social
justice. This is the key to the distinction between legitimacy and justice. The so called paradox of
democracy is that I may consider the government just and unjust at the same time: just, because it was
elected and unjust because of what it does to inequality. The position appears to be a paradox because
qeb dlsbokjbkq�p ^`qflkp ^ob _lqe grpq ^ka rkgrpq ^q qeb p^jb qfjb, 

An ideal of legitimacy is the only way out of the paradox and it explains our common sense judgments.
Processes, elections and governments can be just in themselves. Whether their outcomes is just is a
separate issue. Legitimacy is thus a matter of institutions and procedures.486 This type of justice
determines the acceptability of political processes, the scope of the separation of powers, the powers of
courts and the like. Whether a legitimate political process delivers a social ideal is another question
entirely. This is also a common view among the social contract tradition. Rousseau outlined this view
tebk eb tolqb qe^q fq �fk loabo� qe^q qeb pl`f^i ̀ ljm^`q klq _b ̂ k bjmqv clojri^* fq q^`fqiv fk`irabp qeb 

undertaking, which alone can give force to the rest, that whoever refuses to obey the general will shall
be `ljmbiiba ql al pl _v qeb telib _lav�, Hk qefp ifbp qeb hbv ql qeb tlohfkd lc qeb mlifqf`^i j^`efkb9 

this alone legitimizes civil undertakings, which, without it, would be absurd, tyrannical and liable to the
jlpq cofdeqcri ^_rpbp�,487 Rousseau in effect says that the institutional enforcement of the general
principles that come with the social contract is key for legitimising civil offices. Without such
enforcement mechanisms, a civil association would be tyrannical and open to abuse. The whole range
lc `fsfi lccf`bp qeb �mlifqf`^i j^`efkb� fp obibs^kq ql qefp fpprb* eltbsbo8 ibdfpi^qrob* bub`rqfsb ^ka 

judiciary. Institutions make justice possible. There are constitutional and procedural rules about how to
set up these institutions fairly. Kant and Rawls have said similar things in vindicating the constitutional
state.488

But this answer, even if true in the national domain, is not enough to answer the international question.
Why not set domestic legitimacy aside when the international problems require it? After all, the problem
of global poverty is a humanitarian disaster of extreme urgency. For this reason Simon Caney dismisses
Q^tip� ^odrjbkq obd^oafkd pbic-government out of hand. Rawls had argued that it would be unfair to
seek to equalise conditions among two societies, where one of the had chosen to industrialise and the
other had not.489 He assumed that it would be unfair to seek to reverse decisions they took freely. Caney
`lkpfabop Q^tip� ^odrjbkq �buqobjbiv rkgrpq qlt^oa fkafsfar^ip�.490 Gb ^php8 �Vev pelria ^ jbj_bo 

of a Third World country be economically disadvantaged because of a decision that the political elite in
qe^q `lrkqov j^ab ^ka tfqe tef`e qebv afp^dobba>�491 B^kbv jfpq^hbkiv qefkhp qe^q Q^tip� ^odrjbkq 

derives its force from qeb `lkpbkq lc qelpb afp^as^kq^dba, Arq Q^tip� ^odrjbkq fp bkqfobiv afccbobkq, Hq 

derives its force from the need for legitimate constitutional institutions, which of course may not be
consented to by many, and the fact that in the absence of a world state, legitimate states must have a
�abjl`o^qf` mb^`b� _bqtbbk qebj _rfiq lk qeb _^pfp lc fkqbok^qflk^i i^t,492 The answer is the same both
for developed and developing countries: without constitutional institutions, there can be no justice.

Caney rejects this argument because his way of thinking is entirely instrumental. Caney sees all
fkpqfqrqflkp ^p qeb jb^kp ql ^ efdebo bka* k^jbiv qeb p^qfpc^`qflk lc mblmib�p fkqbobpqp, Gb abofsbp* clo 

bu^jmib* ^ �erj^k ofdeq� klq ql prccbo colj mlsboqv* colj qeb c^`q qe^q �mboplkp e^sb ^k fkqbobpq fk 

486 H ^odrb fk abq^fi clo qefp mlfkq fk jv �@ Seblov lc Irofpaf`qflk� 'cloqe`ljfkd(,

487 Rousseau, Social Contract, in The Social Contract and Discourses, trans. By G. D. H. Cole (London: Dent, 19730, bk bk.
I, ch. 7, p. 195.

488 I discuss some of these issues in Eleftheriadis, Legal Rights 51-60.

489 Rawls, The Law of Peoples 117-118.

490 Caney, Justice Beyond Borders, 130.

491 Caney, Justice Beyond Borders, 130.

492 Rawls, The Law of Peoples, 44-54. For the basic principles of international law see Rawls, The Law of Peoples 37.
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e^sfkd qeb lmmloqrkfqv klq ql prccbo colj mlsboqv�,493 He dismisses arguments from the legitimacy of
institutions or the self-dlsbokjbkq lc pq^qbp _v `i^fjfkd qe^q pr`e ^odrjbkqp �mbk^ifwb� qelpb _lok fkql 

an impoverished system ^ka �abmofsfkd qebj lc qeb sbov jb^kp ql ifsb* pfjmiv _b`^rpb lc qebfo �mi^`b 

lc _foqe�,494 Nk qefp _^pfp B^kbv `lk`irabp qe^q qebob fp ^k lsbotebijfkd arqv lc grpqf`b ql �bo^af`^qb 

mlsboqv�,495 Arq qefp ^odrjbkq c^fip ql pbb qe^q kl_lav fp �mbk^ifwfkd� qeb moor by respecting their
ibdfqfj^qb fkpqfqrqflkp, Olsboqv fp klq `^rpba _v lro fk^`qflk ql obifbsb fq, @p J^oi�p bu^jmibp pelt* kl 

individual persons has the power to alleviate poverty around the world or to bring about justice single-
handedly. We should alleviate suffering whenever we can. But the questions raised by the demand social
justice are entirely different and far more comprehensive. No individual can answer them.

A similar but more sustained argument for the relative insignificance of institutions is made by John
Tasioulas, who argues that as a matter of principle an institution, national or international makes little
difference to our moral position. Tasioulas postulates that an authority is legitimate when its outcomes
^ob `loob`q* lo �tebk fqp putative subjects would likely better conform with the reasons that apply to
qebj _v qob^qfkd qeb mrq^qfsb ̂ rqelofqv�p afob`qfsbp ̂ p ̀ lkqbkq-independent and exclusionary reasons for
^`qflk qe^k fc qebv ^almqba pljb lqebo drfab�,496 Tasioulas adopts here Joseme Q^w�p sfbt lc ^rqelofqv 

^ka `lk`irabp qe^q te^q j^qqbop clo ibdfqfj^`v fp �enhanced `lkclojfqv tfqe ob^plk�* bsbk fc fq fp klq 

�mbocb`q `lkclojfqv�,497 Nevertheless, as I have argued elsewhere,498 this is no theory of legitimacy at
all. Under such a theory the structures of law have no priority. It is a theory of outcomes, not processes.
Arq qefp `ljbp ^q ^ `lpq, Seb fkpqorjbkq^i sfbt tlria mboe^mp pbb klqefkd tolkd fk J^oi�p usurpation
of state authority, it would produce the desired outcomes. For if global poverty could be addressed
through a new colonialism, then colonialism becomes a duty of justice. Caney and Tasioulas provide
little argument to deflect this unattractive conclusion.499

Most philosophers would wish to retain legitimacy as a standard feature of all international law and
politics. They would wish to maintain just processes. One such attempt to show that legitimacy is prior
ql lrq`ljbp fp lccboba _v @iibk Ar`e^k^k* tel pmb`fcfbp* `lkqo^ov ql S^pflri^p* qe^q �qeb oribp lc ^ 

legitimate institutilk e^sb ^ mofsfibdba pq^qrp sfp ^ sfp lro ob^plkp clo ^`qfkd� ^ka qe^q �qebfo e^sfkd qefp 

mofsfibdba pq^qrp fp klq abmbkabkq lk qebfo `lkqbkq�,500 In his view legitimacy is less demanding that
justice and it is for that reason much easier to reach.501 Buchanan argues that for what he considers the
�aljfk^kq� mefilplmef`^i sfbt ibdfqfj^`v grpqfcfbp ^ �ofdeq ql orib� ^ka obnrfobp pfu bibjbkqp* k^jbiv 

qe^q ^( qeb fkpqfqrqflk�p ^dbkqp ^ob jlo^iiv grpqfcfba fk bkd^dfkd fk dlsbok^k`b crk`qflkp* _( rpb jlo^iiv 

justified coercion, c) are exclusively justified in exercising coercion, d) are justified in excluding others
from exercising governance activities, e) those whom the institution attempts to govern have a content-

493 B^kbv* �Fil_^i Olsboqv ̂ ka Grj^k Qfdeqp8 Seb B^pb clo Olpfqfsb Crqfbp� fk Olddb 'ba,(* Freedom from Poverty as a Human
Right: Who Owes What to the Very Poor? (Oxford: Oxford University Press, 2007) 275, at 277. I have argued that the
interest qeblov fp ^ sbov mllo cfq clo ^ qeblov lc erj^k ofdeqp fk O^silp Dibcqebof^afp* �Grj^k Qfdeqp ^p Kbd^i Qfdeqp� / 

Transnational Legal Theory '0./.( 15/, H ^odrb qebob qe^q erj^k ofdeqp ^ob klq �prjj^ofbp lc s^irb� _rq fkpqfqrqflk^i 

protections of liberty.

494 B^kbv* �Fil_^i Olsboqv ^ka Grj^k Qfdeqp8 Seb B^pb clo Olpfqfsb Crqfbp� 061, Rbb ^ipl B^kbv* Justice Beyond Borders
111-112.

495 B^kbv* �Fil_^i Olsboqv ^ka Grj^k Qfdeqp8 Seb B^pb clo Olpfqfsb Crqfbp� 066,

496 S^pflri^p* �Seb Kbdfqfj^`v lc Hkqbok^qflk^i K^t� /00.

497 S^pflri^p* �Seb Kbdfqfj^`v lc Hkbok^qflk^i K^t� /.0,

498 Rbb Dibcqebof^afp* �@ Seblov lc Irofpaf`qflk�,

499 Sefp mol_ibj ̂ ipl j^hbp ibpp mbopr^pfsb R^j^kqe^ Abpplk�p ̂ odrjbkq qe^q �fkafsfar^i ̂ rqlkljv� fp qeb ibdfqfj^qfkd dolrka 

of international law because she too fails to explain the distinct moral standing of state institutions. See Samantha Besson ,
�Seb @rqelofqv lc Hkqbok^qflk^i K^t�Kfcqfkd qeb Rq^qb Ubfi� '0..7( 1/ Sydney Law Review 343, 374.

500 Ar`e^k^k* �Seb Kbdfqfj^`v lc Hkqbok^qflk^i K^t� 61, Ar`e^k^k `lkqo^pqp ibdfqfj^`v ql �^rqelofqv�* tef`e bkq^fip qeb �ofdeq 

ql _b l_bvba� ^p tbii9 pbb clo bu^jmib Ar`e^k^k* �Olifqf`^i Kbdfqfj^`v ^ka Cbjl`o^`v� 47/ ^ka Ar`e^k^k* Justice,
Legitimacy and Self-Determination 237.

501 Ar`e^k^k* �Seb Kbdfqfj^`v lc Hkqbok^qflk^i K^t� 6/,
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independent moral obligation to comply with all the rules the institution impose and f) citizens have a
arqv klq ql fkqbocbob tfqe qeb fkpqfqrqflk�p bccloq ql pb`rob `ljmif^k`b, Ar`e^k^k `lkpfabop qebpb 

requirements to be too strong to apply to anything except states. A different set of requirements should
apply, he thinks, to international institutions which would not include, for example, the exercise of
coercion.

His argument is that in the international context political power is legitimate if it does a credible job of
protecting at least the most basic human rights of those over whom it wields power, as long as it provides
this protection through processes, policies and actions that themselves respect the most basic human
rights and is not a usurper.502 On the basis of these premises Buchanan postulates ^ �ol_rpq k^qro^i arqv 

lc grpqf`b* tef`e fp obi^qba ql ^ �jlo^i bnr^ifqv� mofk`fmib,503 Ar`e^k^k�p lsbo^ii ^odrjbkq fp sbov of`e 

in detail and suggestive. However, it lacks clarity on one question. Why should anyone be concerned
only with the most basic human rights and not the full range of human rights and justice? Why not
consider that an situation is only legitimate if it protects all available human rights, basic or not? The
problem is that if legitimacy is less than full justice then the paradox emerges in another form. For why
pelria tb mobcbo ibpp grpqf`b qe^k jlob> H alk�q qefkh Ar`e^k^k�p bccloq ql bibs^qb ibdfqfj^`v lk qeb 

_^pfp lc �_^pf` ofdeqp� ̀ ^k qebobclob pr``bba, Gfp ̂ odrjbkq* eltbsbo* mlfkqp ql qeb ̀ loob`q ̂ kptbo* tef`e 

is in my view is an argument for the moral distinctness and priority of constitutional justice. This is the
argument we find, I believe, in Kant and Rawls.

Legitimacy, for this view, concerns the way in which citizens are related to one another as free and
equal. Legitimacy depends on a foundational constitutional principle of equal citizenship which protects
bsbovlkb�p ofdeqp ql m^oqf`fm^qb fk ^ abjl`o^qf` mol`bpp ^ka ql e^sb bnr^i pq^kafkd _bclob qeb i^t, Seb 

argument has been outlined in great detail by Kant, who explains that the creation of a legal order (or a
�`fsfi `lkafqflk�( ^``loafkd ql qeb mofk`fmibp lc `lkpqfqrqflk^i justice 'lo �mr_if` ofdeq�( fp ^ k^qro^i arqv 

of justice that binds everyone.504 J^kq tofqbp qe^q qeb �`fsfi `lkafqflk� fp klq pfjmiv ^ rkflk clo pljb 

comjlk bka* _rq ̂  rkflk tef`e fp �fk fqpbic ̂ k bka� ̂ ka tef`e fp qeb �rk`lkafqflk^i ̂ ka cfopq arqv fk ̂ kv 

buqbok^i obi^qflk lc mblmib fk dbkbo^i* tel `^kklq ebim jrqr^iiv ^ccb`qfkd lkb ^klqebo�,505 Setting up a
constitutional order that complies with the princimibp lc bnr^ifqv ^ka ob`fmol`fqv fp qerp qeb �prmobjb 

cloj^i `lkafqflk� 'conditio sine qua non) of all other external duties, without which no external duty is
possible. The principle is necessary and formal because no empirical end can be the focus of a similar
^dobbjbkq8 �clo* pfk`b mblmib afccbo fk qebfo qefkhfkd ^_lrq e^mmfkbpp ^ka elt b^`e tlria e^sb fq 

constituted, their wills with respect to it cannot be brought under any common principle and so under
^kv buqbok^i i^t e^ojlkfwfkd tfqe bsbovlkb�p cobbalj�,506 As I read him Kant make a simple point
about the priority of legitimate institutions. An effective and egalitarian legal order is a pre-condition
for any other form of social justice.507

502 Buchanan, Justice, Legitimacy and Self-Determination* 025 ^ka Ar`e^k^k* �Olifqf`^i Kbdfqfj^`v ^ka Cbjl`o^`v� ^q 5.1,

503 Buchanan, Justice, Legitimacy and Self-Determination, 85-75 ̂ ka Ar`e^k^k* �Olifqf`^i Kbdfqfj^`v ̂ ka Cbjl`o^`v� ̂ q 5.4.

504 Rqof`qiv pmb^hfkd qefp fp ^ �mlpqri^qb� clo tef`e kl croqebo mollc fp mlppf_ib* pbb J^kq* Metaphysics of Morals, translated by
Mary Gregor, in Kant, Practical Philosophy, edited by Allen Wood (Cambridge: Cambridge University Press, 1996) 6:231,
p. 388, Elo qefp �mlpqri^qb� pbb @oqero Qfmpqbfk* >dgXZ VcY >gZZYdb6 CVci�h DZ\Va VcY Hda^i^XVa H]^adhde]n (Cambridge,
Mass.: Harvard University Press, 2009) 355-166, Seb mofk`fmib fp eltbsbo _^`hba _v ^ arqv lc sfoqrb lc �obpmb`q� clo lqebo 

erj^k _bfkdp8 �Dsbov human being has a legitimate claim to respect from his fellow human beings and is in turn bound to
respect every other. Humanity itself is a dignity; for a human being cannot be used merely as a means by any human being
(either by others or even by himselc( _rq jrpq ^it^vp _b rpba ^q qeb p^jb qfjb ^p ^k bka�9 J^kq* Metaphysics of Morals,
translated by Mary Gregor, in Kant, Practical Philosophy, 6:462, p. 579.

505 J^kq* �Nk qeb Bljjlk R^vfkd8 Se^q L^v _b Bloob`q fk Seblov* _rq fp lc kl Tpb fk Oo^`qf`b� fk J^kt, Practical Philosophy,
trans. and edited by Mary J. Gregor (Cambridge: Cambridge University Press, 1996) 8:289, p. 290.

506 J^kq* �Nk qeb Bljjlk R^vfkd�* 6807.* m, 07/,

507 I discuss these issues in greater detail in Eleftheriadis, Legal Rights 44-67
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Rawls makes a very similar point. He tells us that the natural duty of justice to support legitimate
fkpqfqrqflkp fp pbm^o^qb _rq lk ^ m^o tfqe lqebo k^qro^i arqfbp* pr`e ^p qeb arqv lc jrqr^i ^fa* f,b, �qeb 

duty of helping another when he is in need or jeopardy, provided that one can do so without excessive
risk or llpp ql lkbpbic�* qeb arqv �klq ql e^oj lo fkgrob ^klqebo�9 ^ka �qeb arqv klq ql `^rpb rkkb`bpp^ov 

prccbofkd�,508 These are horizontal relations to other persons with whom we come into contact, without
having any special relationship with them. These natural duties are moral duties that apply irrespective
lc lkb�p obi^qflkpefm ql ^ dfsbk pq^qb, Hk qe^q pbkpb qebv ^ob �k^qro^i�: �@ croqebo cb^qrob lc k^qro^i arqfbp 

is that they hold between persons irrespective of their institutional relationships; they obtain between all
as equal moral persons. In this sense the natural duties are owed not only to definite individuals, say to
qelpb ̀ llmbo^qfkd qldbqebo fk ̂  m^oqf`ri^o pl`f^i ̂ oo^kdbjbkq* _rq ql mboplkp dbkbo^iiv�,509 These duties,
Rawls tells us, are owed to every person.

The cosmopolitan dimension is inherent in the argument for legitimacy. All social institutions, ours and
the institutions of others, are human creations. This is why different nations and peoples are responsible
for the basic structure of their own societies (and should feel a measure of shame for their failures).
Success in setting up a legitimate constitutional structure is, conversely, something of value because it
recognises and respects our creative and moral potential as agents. A legitimate state is, thus, not a set
of ephemeral encounters, nor is it a series of agreements. Its value lies not in the goodness of the results
it secures, but in that it is an attempt at securing equal respect for everyone through institutions of justice.
As Rawls and Kant explain, this kind of excellence derives from justice, not goodness and it is a kind
of performance, not a pursuit of any particular end.510 I can show respect to people as free and equal
agents, even if they are living very far away from me.

Everyone can understand the difficulties and challenges of creating and sustaining legitimate
institutions. Michael Walzer, for example, has explained that the moral standing of states depends on
the political communities that underpin them and on an idea of ^ �`ljjrk^i fkqbdofqv� tef`e �abofsbp 

its moral and political force from the rights of contemporary men and women to live as members of a
historic community and to express their inherited culture through political forms worked out among
qebjpbisbp�,511 We do not need to accept this picture in its entirely. The moral standing of political
communities has been explained by Kant somewhat more austerely with the metaphor of a tree with its
own trunk and roots:

�clo ^ pq^qb fp klq 'ifhb qeb i^ka lk tef`e fq obpfdes) a belonging (patrimonium). It is a society of human
beings that no one other than itself can command or dispose of. Like a trunk, it has its own roots; and to
annex it to another state as a graft is to do away with its existence as a moral person and to make a moral
person into a thing, and so to contradict the idea for the original contract, apart from which no right over
^ mblmib `^k _b qelrdeq�,512

Whenever constitutional justice has been achieved I shall call the resulting set of institutions a
�grofpaf`qflk�, Seb mboplk^i arqv lc obpmb`q ql ̂ kv ibdfqfj^qb pq^qb qe^q bufpqp* eltbsbo c^o ̂ t^v colj rp* 

I shall call the duty of jurisdiction. The duty of jurisdiction requires us to respect appointed officers in
the host state and recognise in them the moral standing of all the co-legislating citizens and their success
in setting up just or nearly just institutions. It is a natural duty that binds everyone, irrespective of their
actions or the particular way in which they relate to a state. The moral basis of jurisdiction, however,
has a reciprocal effect.

508 Rawls, A Theory of Justice 98.

509 Rawls, A Theory of Justice 99.

510 Vb `lria mboe^mp p^v qe^q qebv e^sb �^asbo_f^i� s^irb* ^p bumi^fkba _v Ctlohfk fk Justice for Hedgehogs (Cambridge,
Mass.: Harvard University Press, 2011).

511 Lf`e^bi V^iwbo* �Seb Llo^i Rq^kafkd lc Rq^qbp8 @ Qbpmlkpb ql Elro Bofqf`p� 7 Philosophy & Public Affairs (1980) 209-
229, at 211.

512 Kant, Towards Perpetual Peace, 8:344, in Kant, Practical Philosophy, p. 318.
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Jurisdiction entails the recognition of reciprocal duties owed by all sates to all persons, citizens or non-
`fqfwbkp, J^kq obcbop ql qefp ^p qeb `lpjlmlifq^k ofdeq ql �`lkafqflkp lc rkfsbop^i elpmfq^ifqv�, @kv 

foreigner can claim before any state official that they be treated with respect and without violence or
mistreatment:

�Ve^q eb `^k `i^fj fp klq qeb ofdeq ql _b ^ drbpq 'clo qefp ^ pmb`f^i _bkbcf`bkq m^`q tlria _b obnrfoba* 

making him a member of the household for a certain time), but the right to visit; this right, to present
oneself for society, belongs to all human beings by virtue of the right of possession in common of the
b^oqe�p proc^`b lk tef`e* ^p ^ pmebob* qebv `^kklq afpmbopb fkcfkfqbiv* _ut must finally put up with being
near one another; but originally no one had more right than another to be on a place on the earth.513

It is obvious that such a cosmopolitan duty cannot derive from a relation of citizenship. The duties are
moral duties to all human beings. Our duties are to each other.

Legitimacy and international law

What does this mean for our examples? I conclude that in all cases, Karl violated his duty of jurisdiction.
By usurping the functions of the political institutions of Sierra Leone he failed to show equal respect to
the citizens he was trying to help. His failure was not one of outcome, but one of attitude. His very
intentions failed to respect the citizens of Freetown as equals, as persons whose joint efforts create
legitimate fkpqfqrqflkp tfqe ̀ lpjlmlifq^k jlo^i pq^kafkd, Av rpfkd lkb�p jlkbv ql impose a social ideal
on them, whether they want it or not, one treats them as inferiors or as persons whose political rights
can be bought or sold. What can be done about this? Does it follow that in the absence of a world state
the only avenue for the legitimate pursuit of social justice is that of bilateral state relations? Is foreign
policy the only option? I do not think so. International law and institutions may also enjoy legitimacy,
even though it will be based on different grounds to the legitimacy of states. But to see how this is
possible we need to have a new account of the legitimacy of multilateral international action and
international organisations. This includes Security Council resolutions, European Union regulations and
directives, International Court of Justice judgments, law-making mechanisms such as treaties,
customary international law and even jus cogens create law. When are they legitimate?

It is obvious that there cannot be a duty of jurisdiction to international entities, since by definition
jurisdiction is exclusive to a state. So the account of the legitimacy of international institutions cannot
be the same one as that offered by Kant and Rousseau for the emergence of states since there is no
^qqbjmq ebob ql pbq rm ^ ibdfqfj^qb �`fsfi `lkafqflk�, Hkqbok^qflk^i _lafbp al klqb bubo`fpb qeb p^jb 

comprehensive political powers that states do, nor do they embody the creative moral work of equal
citizens. So there is no duty of jurisdiction to them. This means that the legal institutions of international
law and those of a constitutional law do not compete. They have different moral purposes. The key here
is again to see this again as a problem of the required respect for persons. We saw that a legitimate state
has special moral standing because and to the extent to which it sets up institutions guided by just and
equal moral concern. But if a state is to recognise the equal moral standing of all persons, it must also
at the same time recognise the moral standing of all those outside it. They too must at least receive
recognition for their efforts to set up legitimate political institutions. This is not an external duty,
imposed from outside, after such foreign political entities have been formed, so to speak. It follows that
our state ought to endorse a principle of the mutual recognition of states and the recognition of
international organisations that states bring about. This is what Rawls calls the requirement of
�abjl`o^qf` mb^`b�* tef`e ^mmifbp ql qeb jrqr^i obi^qflkp lc mblmibp ^ka tef`e ib^ap ql qeb _^pf` 

principles of international law.514 These establish, among others, the principles that peoples are to be
free and independent, that treaties are to be respected and that human rights are to be protected. Rawls

513 Kant, Towards Perpetual Peace, 8:358, in Kant, PP, p. 329.

514 Rawls, The Law of Peoples, 44-54.
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says that �mblmibp ^ob cobb ^ka fkabmbkabkq* ^ka qebfo cobbalj ^ka fkabmbkabk`b ^ob ql _b obpmb`qba _v 

lqebo mblmibp�,515

J^kq* ifhb Q^tip* `lk`irabp qe^q abjl`o^qf` mb^`b ^jlkd k^qflkp 'lo ^p eb `^iip fq �mbombqr^i mb^`b�( 

albp klq kbba ^ tloia pq^qb* _rq qeb �cbabo^ifpj lc cobb pq^qbp� qe^q `ljb qldbqebo slirkq^ofiv fk `ob^qfkd 

a league of nations under international law.516 Having such principles of international law is, thus,
required by the natural duty of justice because domestic institutions are incomplete without them.517

Respecting institutions of public international law, international organisations and treaties is a domestic
duty of justice, a duty we owe to each other.518 These are very general principles, whose details of course
will have to be filled out, just like the details of a constitution need to be filled out by constitution-
making, legislation and adjudication.519 But they show how the justice of the domestic constitution and
the framework of international law are elements of the same project of justice. We cannot achieve one
without the other.520

The continuity of international law with the natural duty of justice shows that the legal obligations of
international law are not dissimilar to legal obligations in domestic law. They both derive from the same
argument for legitimacy. But the argument also shows that international law is not a new legal system
for the world as, for example, Kelsen assumed. It is the basis for the mutual respect of all the various
different legal systems, properly understood as jurisdictions, and of ever closer and deeper coordination
among states, from international trade to intellectual property and environmental protection. Understood
as a legitimate basis for the self-government of all peoples at the same time, international law creates a
duty of justice.

515 Rawls, The Law of Peoples 37.

516 Kant, Towards Perpetual Peace, 8:354, in Kant, Practical Philospohy, p. 326. For an excellent account of the Kantian
argument for international law see Amanda Perreau �R^rppfkb* �Hjj^krbi J^kq lk Hkqbok^qflk^i K^t� fk Abpplk ^ka 

Tasioulas (eds.), The Philosophy of International Law 31, Rbb ̂ ipl A, Re^olk Avoa ̂ ka Il^`efj Gorp`eh^* �Eolj qeb Rq^qb 

lc M^qrob ql qeb Irofaf`^i Rq^qb lc Rq^qbp� 05 Law and Philosophy (2008) 599-641.

517 A very similar argument ip j^ab _v Ctlohfk* tebk eb p^vp8 �A state is also defective in its legitimacy when it cannot
protect those over whom it claims a monopoly of force from the invasions and pillage of other peoples. Any state therefore
has a reason to work toward an international order which guarantees that the community of nations would help it to resist
fks^pflk lo lqebo mobpprob�9 Qlk^ia Ctlohfk* �@ Mbt Oefilplmev lc Hkqbok^qflk^i K^t� 2/ Philosophy and Public Affairs
(2013) 1, at 17.

518 @ pfjfi^o ̂ odrjbkq fp j^ab _v Kbfc Vbk^o tel klqf`bp qe^q ̂ kv jlob afob`qiv �`lpjlmlifq^k� ̂ odrjbkq clo qeb dil_^i p`lmb 

of distributive justice fail to acknowledge the need for principles outlining the rights and duties of states in their mutual
relations. In effect, if the scope of justice is the globe, then international law must be replaced by (global) constitutional
law � tef`e tlria orib lrq qob^qfbp* `rpqlj ^ka qeb lqebo pq^ka^oa plro`bp lc fkqbok^qflk^i i^t, Rbb Kbfc Vbk^o* �Vev 

Rawls is not a Cosmlmlifq^k Dd^ifq^of^k� fk Qbu L^oqfk ^ka C^sfa @ Qbfav 'bap,(* JVlah� DVl d[ HZdeaZh6 8 JZVa^hi^X
Utopia? (Oxford: Blackwell, 2006) 95-114.

519 And the most taxing duty of this specification is the determination of relations with states that are not legitimate. How are
just states to treat unjust states or even barbaric regimes? This is a highly contested subject of international justice. Public
international law has adopted so far a most cautious or conservative stance. It does not use internal political justice as a test
for international recognition or legitimacy. If what we have said above is correct, this position is unjustifiable (and to some
extent contradicts other parts of international law, such as human rights law or the statute of the international criminal
court). See the pertinent comments by Allen Buchanan, Justice, Legitimacy and Self-Determination: Moral Foundations
for International Law. On the other hand, international law is not an independent constitutional order and its tools are
limited. States are supposed to be self-governing. Peace and stability is unusually important. As in all public political
decisions (where we make decisions that affects the lives of thousands or millions others) the consequences on others matter
much more than the consequences on us. The difficulties are here genuine and deep, because policy and principle are
inextricably tied together.

520 A theory of international law along these lines is also defended by Ronald Dworkin who argues that the aim of international
law fp8 �qeb `ob^qflk lc ^k fkqbok^qflk^i loabo qe^q molqb`qp mlifqf`^i ̀ ljjrkfqfbp colj buqbok^i ^ddobppflk* molqb`qp `fqfwbkp 

from of those communities from domestic barbarism, facilititates coordination when this is essential, and provides some
measure of participation by people in their own governance across the world. These goals must be interpeted together: they
jrpq _b rkabopqlla fk pr`e ^ t^v ^p ql j^hb qebj `ljm^qf_ib�9 Qlk^ia Ctlohfk* �@ Mbt Oefilplmev lc Hkqbok^qflk^i 

K^t� 2/ Philosophy and Public Affairs (2013) 1, at 22.
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Pluralism and legitimacy

I will now turn, very briefly, to theories of pluralism. Recent arguments have made the case for seeing
the relations between national law, international law and transnational law in terms of a new theoretical
framework of pluralism.521 These theories respond to the emergence of a significant body of
transnational or international legal rules and scholarship. They tend to say very different things,
however. One type of theory sees the problem that pluralism addresses as that of overlapping and
qebobclob `lkcif`qfkd �ibd^i pvpqbjp�, Seb mol_ibj qebv ^aaobpp fp bccb`qfsbiv lkb lc ^ qroc t^o clrdeq 

by the various legal systems that claim exclusive effect or authority over a territory. Such theories are
implicitly or explicitly inspired by the legal positivist view of law according to which law is a hierarchy
of norms or rules, the ground of which is some significant event or fact, for exammib ^ �orib lc 

ob`ldkfqflk�* ^p G^oq ^odrba fk qeb Concept of Law.522 For law to exist, Hart argued, a special structure
fp kb`bpp^ov* tef`e eb `^iiba qeb �rkflk� lc mofj^ov ^ka pb`lka^ov klojp rkabo ^ orib lc ob`ldkfqflk, 

The emergence of law depended, he thought, on the convergence in attitude and belief of officials and
other relevant persons. The unity of the law depended on the clarity of the rule of recognition. If two
rules of recognition existed at the same time they would create a constitutional crisis. A crisis
l``^pflk^iiv e^mmbkp _rq fq fp ^ �pr_pq^ka^oa* ^_kloj^i `^pb `lkq^fkfkd tfqe fq qeb qeob^q qe^q qeb ibd^i 

pvpqbj tfii afpplisb�,523 G^oq�p sfbt lk fkqbok^qflk^i i^t t^p qe^q fq albp klq jbbq qebpb c^`qr^i qbpqp 

_b`^rpb �qebob fp kl _^pf` orib mooviding general criteria of validity for the rules of international law,
and that the rules which are in fact operative constitute not a system but a set of rules, among which are
qeb oribp molsfafkd clo qeb _fkafkd clo`b lc qob^qfbp�,524 A similar position is offered by Joseph Raz.525

Raz takes the same view as Hart that states have legal systems, because a legal system requires a rule of
recognition and consistent practices of officials, features that are evidently absent from international
relations.526 In a discussion of the institutional nature of law Raz leaves it open that international law
may not be a proper legal system.527

Starting from these or similar premises, some pluralist theories identify a conflict between the
lsboi^mmfkd pvpqbjp lo qebfo �oribp lc ob`ldkfqflk�,528 They conclude that transnational law has upset
the unity or order or rules assumed by legal positivism and has created radical uncertainty about what
law is and where its borders lie. Some theorists welcome such uncertainty as something positive. Nico

521 See for example Neil MacCormick, Questioning Sovereignty: Law, State, and Nation in the European Commonwealth
'Nucloa8 Nucloa Tkfsbopfqv Oobpp* /777(* Qldbo Blqqboobii* �So^kpk^qflk^i Bljjrkfqfbp ̂ ka qeb Blk`bmq lc K^t� 0/ Ratio
Juris (2008) 1, Nico Krisch, Beyond Constitutionalism: The Pluralist Structure of Postnational Law (Oxford: Oxford
University Press, 2010) and Nicole Roughan, Authorities: Conflicts, Cooperation and Transnational Legal Theory (Oxford:
Oxford University Press, 2013). For my own criticism of pluralist theories as they apply to European Union law see Pavlos
Dibcqebof^afp* �Oiro^ifpj ^ka Hkqbdofqv� 01 Ratio Juris (2010) 365.

522 H. L. A. Hart, The Concept of Law, second edition (Oxford: Oxford University Press, 1994).

523 Hart, The Concept of Law, 123.

524 Hart, The Concept of Law 236.

525 Joseph Raz, The Authority of Law (Oxford: Clarendon Press, 1979) 98-99.

526 Q^w tofqbp clo bu^jmib8 �Mlqefkd fp m^oq lc ^ ibd^i pvpqbj rkibpp bfqebo fq fs a rule of recognition of the system, or the courts
lrdeq ql ob`ldkfwb ^ka ^mmiv fq�9 The Authority of Law 75, Q^w�p sfbtp ^ob bumiloba _v Jbfqe Brisbo ̂ ka Lf`e^bi Ffraf`b* 

DZ\Va^in�h 9dgYZgh6 8c =hhVn ^c ?ZcZgVa Bjg^hegjYZcXZ (Oxford: Oxford University Press, 2010) 41-78. See also Joseph
Q^w* �Grj^k Qfdeqp Vfqelrq Elrka^qflkp� fk Ilek S^pflri^p ̂ ka R^j^kqe^ Abpplk 'bap,(* The Philosophy of International
Law (Oxford: Oxford University Press, 2010) 321, where Raz recognises that human rights are valid reasons for the
limitation of state sovereignty but leaves it open whether the limitation is legally valid, as well as morally so.

527 Raz, The Authority of Law /.3, Rbb ̂ ipl Ilpbme Q^w* �Grj^k Qfdeqp Vfqelrq Elrka^qflkp� fk Ilek S^pflri^p ̂ ka R^j^kqe^ 

Besson (eds.), The Philosophy of International Law (Oxford: Oxford University Press, 2010) 321, where Raz recognises
that human rights are valid reasons for the limitation of state sovereignty but leaves it open whether the limitation is also
legally valid, as well as morally so.

528 Sefp fp tbii bumi^fkba _v Mbfi L^`Blojf`h tel pmb^hp lc ^ ofph lc �`lkpqfqrqflk^i `lkcif`q� fk L^`Blojf`h Questioning
Sovereignty: Law, State, and Nation in the European Commonwealth (Oxford: Oxford University Press, 1999) 102-121.
See also Nick Barber, The Constitutional State (Oxford: Oxford University Press, 2010) 145-171.
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Jofp`e clo bu^jmib* obivfkd bumif`fqiv lk G^oq�p qeblov* fkqbomobqp ob`bkq absbilmjbkqp qlt^oap qeb 

pqobkdqebkfkd lc fkqbok^qflk^i ^ka qo^kpk^qflk^i ibd^i pqor`qrobp ^p ^ `e^iibkdb ql i^t�p rkfqv lo 

�^k`elo�,529 Gb ̂ asl`^qbp ̂ k ̂ iqbok^qfsb �miro^ifpq� qeblov tef`e bumifciqiv �bp`ebtp qeb elmb lc _rfiafkd 

one common, overarching legal framework that would integrate postnational governance, distribute
mltbop* ^ka molsfab clo jb^kp lc plisfkd afpmrqbp _bqtbbk qeb s^oflrp i^vbop lc i^t ^ka mlifqf`p�.530

He believes that the division of labour between the different domains should be set by each domain by
fqpbic* tfqelrq ^ �`ljjlk ibd^i mlfkq lc obcbobk`b ql ^mmb^i ql clo obplisfkd afp^dobbjbkq�,531 It is very
hard to place these arguments against any political theory of global justice. These arguments entail, for
example, that a stronger state could lawfully force a constitutional position on another state or a stronger
court on a weaker court, without any legal redress. All such things contradict establish ideas about
fkqbok^qflk^i i^t, Llob dbkbo^iiv* H ̀ ^kklq pbb elt �co^djbkq^qflk� lo* jlob ̂ mmolmof^qbiv* fk`lebobk`b 

is to be welcomed and reconciled with legitimate institution. Without a coherent institutional structure
to speak of, every argument about the merits of any institutions will be futile. Even the debate on global
justice would become impossible, because no institutional structure would available to guide us.

Arq mboe^mp qeb jlpq l_sflrp ci^t fk Jofp`e�p ^odrjbkqp fp efp k^ooltkbpp lc p`lmb, He sees only two
options for accounting for postnational or transnational law, one being the appropriation of
constitutional architecture for the globe and the other the abandonment of any attempt at coherence.
These are the two sets of theories that Krisce afp`rppbp fk efp _llh ^p obpmb`qfsbiv qeb �`lkpqfqrqflk^i� 

sfbt ^ka qeb �miro^ifpq� sfbt,532 The mistake is forced, in my view, by the theoretical framework he
adopts form Hart and Raz. If you believe in a rule of recognition, it either exists or it does not. But as I
have argued in this chapter a more sophisticated account of law can account for international legal
structures with a moral dimension. This is how we sought to explain the legitimacy of international and
therefore global law.

Some theories of pluralism have indeed departed from the Hartian paradigm and have been much more
pr``bppcri, @iqelrde klq bumif`fqiv ^_lrq miro^ifpj* Qlk^ia Ctlohfk�p sfbt lc fkqbok^qflk^i i^t* 

pb^o`eba clo qeb dolrkap lc fkqbok^qflk^i i^t klq fk ^kv hfka lc �orib lc ob`ldkfqflk�* _rq fk ^odrjbkqp 

of political morality.533 It therefore offered a glimpse of a much righter fab^ lc �abjl`o^qf` mb^`b�, 

Other theories addressed pluralism directly. Nicole Roughan, for example, begins by rejecting the legal
positivist analysis of Raz (and Tasioulas).534 Reb molmlpbp qeb fab^ lc �obi^qfsb ^rqelofqv� lo obi^qfsb 

claims to legitimacy, according to which �tebk qebob ^ob jriqfmib mofj^ c^`fb ibdfqfj^qb ^rqelofqfbp fk 

interacting or overlapping domains, and there is no outweighing reason to have just one singular
authority, then those prima facie legitimate authorities can have only relative authority and must
`lloafk^qb lo `llmbo^qb lo qlibo^qb lkb ^klqebo fk loabo ql _b ibdfqfj^qb clo qebfo pr_gb`qp�,535 The
distinctness of this argument ip qe^q fq pbbhp qeb rkfqv lc i^t ^ka qeb ibd^i loabo klq fk ^ �orib lc 

ob`ldkfqflk� lo qeb `ob^qflk lc ^ mlpfqfsb �^rqelofqv� _v pljb hfka lc c^`q* _rq fk `lkpfabo^qflkp lc 

substantive practical reasoning, including the questions of legitimacy and authority. On the basis of this

529 Nico Krisch, Beyond Constitutionalism: The Pluralist Structure of Postnational Law (Oxford: Oxford University Press,
2010) 11.

530 Nico Krisch, Beyond Constitutionalism: The Pluralist Structure of Postnational Law (Oxford: Oxford University Press,
2010) 69.

531 Krisch, Beyond Constitutionalism, 69. Nick Barber similarly welcomes this kind of incoherence suggesting that it is
sustainable if the resulting conflicts remain ukobplisba fkabcfkfqbiv8 �ZH[fk`lkpfpqbkq i^tp kbba klq abj^ka fk`lkpfpqbkq 

^`qflk9 qeb `lkpqfqrqflk^i afibjj^ `^k obj^fk rkobplisba* molsfaba qe^q b^`e pfab bubo`fpbp obpqo^fkq�9 A^o_bo* The
Constitutional State 170.

532 See Krisch, Beyong Constitutionalism, 23-24.

533 Rbb Ctlohfk* �@ Mbt Oefilplmev lc Hkqbok^qflk^i K^t�,

534 Reb pq^qbp qe^q ebo _llhp pbqp lrq ql8 �ql qob^q miro^ifqv ^ka obi^qflkpefmp _bqtbbk ibd^i loabop-fkpqfqrqflkp-lccf`f^ip-klojs as
matters concerning legitimate authority, and thus as being part of any question about the existence and/or legitimacy of
^rqelofqv lsbo pr_gb`qp�9 Qlrde^k* Authorities, 3.

535 Roughan, Authorities 158.
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mo^`qf`^i sfbt lc i^t peb `^k bumi^fkp elt obi^qfsb ^rqelofqv �fp pfjmiv ^ `i^fj ql e^sb ibdfqfj^qb 

^rqelofqv qeolrde ^mmolmof^qb obi^qflkpefmp tfqe lqebo ^rqelofqfbp�,536 Her argument is not about legal
systems, but about the substantive content of law as an attempt to meet the tests of justice and legitimacy
while regulating social life.

It must be evident now that a theory of legitimacy of international law depends partly on having a clear
view of the practical nature of law and of the way in which states and international institutions create
parallel structures of legitimacy. For the positivist point of view, by contrast, an overlap or a pluralism
lc �ibd^i pvpqbjp� fp ̂ it^vp ̂ k ̂ klj^iv _b`^rpb fq rkabojfkbp qeb efbo^o`ev ̂ ka bu`irsivity that all law
requires. The problem arises because in their zeal to present law as a content-independent order of rules,
legal positivists close their eyes to the specific moral aims of the international legal order. As I argued
above, the tasks of the international legal order are entirely different to those of the domestic legal order.
International institutions never seek to approximate those of a state. Because international law and state
law have different aims they can come together as a mutually supportive system of reasons.

We can therefore say that pluralism is correct in this sense. International law is a legal order, meaning
it provides standards of conduct for international actors and individuals within a systematic intellectual
framework. State law, however, is more than a legal order. It is also a jurisdiction, which creates a
system of offices and institutions securing the comprehensive determination and enforcement of
pq^ka^oap lc `lkar`q, Nkiv grofpaf`qflkp `i^fj plsbobfdkqv lo �aljfkflk� fk qefp t^v, International law
does not. This also means that the relationship between international laws and domestic claw can be
rkabopqlla ^p lkb lc �ar^ifpj�* klq jlkfpj, Glt qebv ^ob ql cfq fk ^ pfkdri^o `^pb fp grpq ^klqebo 

interpretive problem for legal reasoning.537 It is to be resolved according to the internal principles of
constitutional law, international law and transnational law. The answer is not to be found in an extra-
legal search for foundational but not legal events or patterns of power. The task of reconciling domestic
and international law is just another doctrinal puzzle, whose answer is to be found through the ordinary
toil of legal reasoning.

Conclusion

The debate on legal pluralism and the legitimacy of domestic and international law is the same debate.
And it is also a debate that, as I argued above, is crucial for global justice. A theory of legitimate political
institutions is prior to any theory of global distributive justice. This is because a fair distribution needs
a legitimate agent of distribution in the form of a complete set of executive, legislative and adjudicative
institutions. I defended such a theory of legitimacy on the basis of a Kantian natural duty of justice to
set up an egalitarian civil condition, where the equal status of all persons is recognised and protected. In
the argument that I defended, the priority of the equal moral standing of all persons as citizens, leads to
a basic theory of constitutional justice for the domestic state, but also to the first principles of
international law as the law bringing together different jurisdictions under terms of reciprocity and
mutual respect. A just distribution of resources for the peoples of the world is not therefore a
constitutional principle of international law. It ought to become, I believe, a chosen end of international
law, through the adoption of appropriate agreements and measures within international law, starting
mboe^mp colj qeb �jfiibkkfrj dl^ip� clo dil_^i absbilmjbkq ^ka qeb `ifj^qb `e^kdb ^dobbjbkqp ^s
appropriate starting points and continuing with even more ambitious multilateral treaties. We must not,
even if we could, take an illegitimate shortcut to arrive at a desired result, even if this is about social
justice. The legitimacy of law and institutions takes priority over any social ideal.

536 Roughan, Authorities, 158.

537 H pelt elt qeb Dkdifpe `lroqp e^sb _bbk alfkd grpq qefp fk Dibcqebof^afp* �Oiro^ifpj ^ka Hkqbdofqv� 16.-385.


