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Abstract

In recent decades, a wide array of alternative dispute resolution (ADR) forums have
taken shape within British Muslim communities. Exploring the development of
Muslim ADR practices in contemporary Britain, this paper argues that these quasi-
legal mechanisms are not entirely novel formations created afresh in the modern
British socio-legal context; but rather, they have antecedents in long-standing
cultural and religious norms that can be traced back to colonial-era South Asia. In
the Indian subcontinent under British rule, the paper suggests, religious and
community leaders often sanctioned the practice of community-led dispute
resolution, grounded in Islamic principles of mediation and arbitration, to settle
disputes without recourse to government courts. Ultimately, the routines of Muslim
non-state adjudication formulated in South Asia were transposed through the
dynamics of migration to the UK, where they continue to be visible in faith-based
dispute resolution forums and practices.
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Introduction

In my role... I have tried to deal with problems themselves and to mediate
between people ... we are developing, on a daily basis, understanding about what
a marriage is, what the ingredients of marriage are, how to deal with our
partners, and so on ... We are not here to investigate [a husband’s] story or [a
wife’s] story. We are here to see if their marriage is workable, and if it has the
right ingredients of trust, respect [and] compassion between the parties. We are
not there to judge them... we are there to help them, both men and women, to
move on with their lives.!

With these words, Amra Bone, a panellist on the shari‘ah council attached to the
Birmingham Central Mosque, describes some of the marriage and family counselling and
conciliation work that she and other members of the council provide for its clients.? Bone’s
words here invoke several core principles that underwrite dispute resolution according to
shari ‘ah. First, that dispute resolution should be conciliatory in tone: it should bring conflicting
parties together whenever possible and strive to seek mutually acceptable solutions that can
avoid acrimony and sustain relations. Second, that the search for a resolution should be flexible,
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sensitive to the given situation and the parties involved. And third, that the parties themselves
should be encouraged to find a resolution, rather than going to an outside body such as a court.
As Bone puts it, shari‘ah council members are “not there to judge”, but to seek solutions
without formal adjudication wherever possible.

Underpinning Bone’s words are two legal principles of Qur’anic roots: sulh (mediation)
and tahkim (arbitration). These have become part of the inventory of concepts upon which has
been constructed a network of alternative dispute resolution forums among British Muslims.
This paper is an attempt to explore some of the language and mechanisms that characterise
these practices of Islamic extra-legal settlement, by framing them against the background of
their longer term roots. In particular, it seeks to unravel the links of these practices to colonial
India, and suggests the transposition of a particular model of Muslim dispute resolution from
colonial-era South Asia to contemporary Britain.

Sulh and Tahkim: The Principles of Alternative Dispute Resolution in Modern Islam

It is an often voiced maxim that, while Western law is based around the application of objective
principles and weighing of competing interests between parties, shari‘ah emphasises
contextual application and places greater emphasis on the principle of seeking conciliation via
the negotiation of consensual agreement. Central to procedures of dispute resolution according
to shari‘ah are the principles of sulh (mediation) and tahkim (arbitration). Each is mutually
distinct: sulh denotes the attempt by a third party to encourage conflicting parties to move
towards their own settlement of a dispute,® while tahkim refers to a third party taking
responsibility for evaluating a dispute and deciding upon the correct outcome.* However,
Islamic scholars as well as academics admit that the two blend into each other in practice, to
the extent that some speak of the hybrid concept of Mediation-Arbitration (or “Med-Arb”) to
convey the fluid nature of the duties taken on by a third-party negotiator.®

Both in the Qur’an and during the formative period of Islam, the principles of mediation
and arbitration were adopted as the preferential mechanisms of settlement. As studies have
shown, they were drawn from pre-Islamic custom, and are alluded to in many of the sayings
and deeds attributed to the Prophet, the Caliphs and the Imams alike. Indeed, many ahadith
reveal how these legal mechanisms were employed by the Prophet and the Companions as the
foremost methods for settling disputes right up until an Islamic judicial system and the notion
of executive judgement (known as gada) was finally consolidated in the Abbasid era.® In this
sense, sulh and tahkim alike carry the sense of being non-judicial or pre-judicial mechanisms,
designed to resolve conflicts in the absence of judicial authority and negotiated through
community agreement.’

This said, despite the non-judicial background of these principles, Islamic regimes
throughout history have co-opted these mechanisms into the workings of state practice. In the
Ottoman imperial system, for instance, gadi courts (Islamic courts) often themselves enacted
sulh and tahkim to broker solutions between parties as alternatives to the more disciplinary or
penal exercise of gada (judgement). Mediation and arbitration were used to resolve a range of
civil, commercial and family disputes, and could either be performed by the Ottoman gadis
themselves or assigned to local representatives acting on their instructions.®
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Similar practices have carried over into the legal procedures of the Muslim-majority
nations that emerged out of twentieth-century decolonisation. Many contemporary states in the
Islamic world have arbitration acts or codes of civil and commercial procedure elaborating
these principles. Most significantly, arbitration and mediation have been carried across into
Islamic family law as applied in many postcolonial nations. For instance, codes of personal
status (i.e. family law codes) of Arab states including Egypt and Jordan specify that arbitrators
should handle marital breakdowns, endeavouring to bring about reconciliation or fair
separations. Likewise, these states empower a range of judicial institutions, including family
courts and gadi-run Islamic courts, to undertake family mediation or provide counselling
services.? Similarly, in Pakistan under Section VII of the Family Laws Ordinance (1961),
divorce proceedings are handled by union councils — official local government bodies, which
formally appoint arbitrators to intervene and seek reconciliation between spouses as
compulsory measures before a divorce process can be initiated.

However, while in much of the contemporary Muslim world arbitration and mediation
have been thus co-opted and developed by the judicial institutions of the state as executive
powers, these mechanisms have been applied in different ways by Muslims in non-Muslim
countries. Here, the pre-judicial or non-judicial heritage of sulh and tahkim have made them an
obvious reference point for Muslim minorities who have endeavoured to follow shari ‘ah laws
in the absence of an Islamic judicial structure. For them, these Qur’anic principles can be used
as guidance at community level, where they can provide a model of practice for modern
community-based dispute resolution bodies, especially in the domain of family law.!

Islam and Alternative Dispute Resolution in Contemporary English Law

The last few decades have seen the emergence of what one study characterises as “a complex
informal network and hierarchy of Muslim dispute fora in Britain.”'? While informal arbitration
and mediation services have been provided by individual imams or community leaders since
the early waves of Muslim immigration to the UK in the 1950s-60s, these quasi-legal practices
have, in later generations, increasingly been embodied in the institutional forms of dedicated
community organisations. A range of alternative dispute resolution (henceforth: ADR) centres
and forums now offer services of family counselling, guidance and dispute settlement for
Muslim clients. By handling disputes through informal family or community conciliation, they
seek to reach durable settlements that are sensitive to the particular circumstances of their
clients, and which might reduce the need for the more traumatic experience of formal
litigation.*®

Among these are a range of local, informal Muslim family mediation and marriage
counselling services. These include the An-Nisa Society, established in London in 1985 to
promote the welfare of Muslim families; Sakoon, another London-based team of Muslim
counsellors and psychologists established in 2006;# and the Barefoot Institute, an organisation
led by the imam Ajmal Masroor that propounds to combine “traditional Islamic guidance” with
“cutting edge psychology and relationship science.”*® Equivalent provisions are also available
from phone-based services, including the Muslim Women’s Helpline (a telephone-based
service established in 1989), the more recent comparable resource centre Amina, and various
online portals.*®
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Of higher profile are a range of so-called ‘shari‘ah councils’, which have been the
subject of their own body of dedicated literature. While best known for issuing Islamic divorces
(khula ), their work — as is shown in the reflections quoted at the beginning of this paper — also
routinely includes the mediation and arbitration of family disputes. Notable examples include
the Islamic Shari‘a Council (founded in Leyton, East London in 1980) and the Muslim Law
(Shariah) Council (MLSC, founded in Ealing in the 1980s), both of which advertise wide-
ranging ADR services including family and spousal mediation.!” There is also the Muslim
Arbitration Tribunal of Nuneaton, which offers a systematised arbitration legal service to cover
civil and commercial disputes, as well as mediation in family affairs (discussed below); and
the Birmingham-based Islamic Council, a forum dedicated to mediation and arbitration, which
offers a wide-ranging array of services including an established “nikah guidance programme”
developed by British muftis and shaikhs to offer marital counselling according to shari ‘ah.'®

These examples demonstrate the breadth and variety of the ways in which community
organisations have harnessed the legal technologies of mediation and arbitration from within
the Islamic tradition in order to serve community demands. The importance of these legal
strategies was affirmed in the 2018 report of the government review into shari‘ah law in
England and Wales, which argued that shari ‘ah councils and other community organisations
recurrently invoke the principles of mediation and arbitration, and do so according to a “loose
definition” by which they can refer to processes of reconciliation, consensus-building and a
range of other services.*® In this way, Islamic principles of sulh and tahkim have been harnessed
as the legitimising basis for a wide array of counselling, conciliation and dispute settlement
institutions.

The range of Muslim ADR forums in Britain has led some analysts such as Ihsan
Yilmaz to conclude that British Muslims “have withdrawn from state institutions and
developed their own methods of alternative disputes resolution which operate on both an
official and unofficial level.”?® Muslim ADR bodies, by this reading, are evidence of an
“unofficial legal pluralism” at work in Britain, in which Muslims choose to resolve their
problems via approaches to community bodies rather than government courts.?* Yet, this rather
binary ‘“separate spheres” approach understates the extent to which Muslim conciliation
processes may work simultaneously across both official and unofficial domains of law. In
practice, British Muslim communities have developed a working form of legal mobility across
formal and informal legal bodies by which individuals might consult community forums like
shari‘ah councils, mosques or biradaris (community associations) either instead of, or
alongside, state or official authorities such as family solicitors, courts or police.?

Some analysts have treated the apparent vibrancy of faith-based arbitration in the UK
(embodied by, for example, the Jewish beth din as well as the Muslim bodies discussed here)
as partly attributable to the relatively flexible civil law system in England and Wales, which
allows considerable scope for parties to handle disputes via bespoke mediation or arbitration
procedures. Indeed, one of the most striking features of the growth of faith-based ADR forums
in recent decades is that their rise dovetails with a series of developments in English law which
have placed more emphasis upon out-of-court dispute settlement.?® The apparent ability of
English civil law to accommodate processes of non-judicial arbitration and mediation means
that some Muslim ADR forums have managed to bring their dispute resolution mechanisms
into the purview of the legal system.
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The most striking example is perhaps the Muslim Arbitration Tribunal (MAT), a non-
governmental legal service based in Nuneaton that was established by an Islamic scholar, Faiz
al-Agtab Siddiqi, in 2007.2* The MAT claims to provide what it calls “a viable alternative for
the Muslim community seeking to resolve disputes in accordance with Islamic Sacred Law.”?
It is comprised of both Islamic scholars and legal professionals trained in English law, and
hence presents its arbitration practices as working in full engagement with both English civil
laws and the shari‘ah. When it handles civil or commercial disputes, the MAT operates under
the Arbitration Act of 1996, meaning that its decisions are legally recognised and can be
enforced through the courts.?® Drawing from Islamic principles of dispute settlement, the
organisation contrasts the “adversarial procedure” and “aggressive atmosphere” of the courts
with its own services, which are said to negotiate affordable, efficient decisions that sustain
channels of communication between the parties and avoid irretrievable breakdown in
relations.?’

In more recent years, there have also been government initiatives to expand the role of
mediation and arbitration beyond civil litigation, and into English family law in particular.?
This has taken place in response to modern shifts in family relationships and in order to spare
parties from the strains of litigation, so long as these arbitration mechanisms operate under
ultimate oversight by the legal system.?® Since most Muslim dispute resolution forums focus
their activities upon family issues such as marriage and divorce, their decisions do not have
recognition in court (unlike the decisions of the MAT on civil and commercial matters
discussed above). Despite this, both the “formal” judiciary and “informal” quasi-legal faith-
based forums have to some degree converged around a mutual acceptance of the benefits of
arbitration and mediation. As some authors have noted, these legal mechanisms may comprise
one of the closest points of potential accommodation between the legal-ethical principles
derived from shari‘ah and the stipulations of English family law.*

The South Asian Origins of Muslim Alternative Dispute Resolution

Many studies of the kinds of Muslim ADR institutions named above have framed them as
having taken shape within the largely flexible framework of family law in England and Wales,
and its capacity to accommodate faith-based dispute resolution. ADR bodies are thus treated
through a largely contemporary lens: as responses to the contemporary diasporic context; as
attempts to navigate changing social practices by second- and third-generation British
Muslims; or as products of contemporary polities of multiculturalism or legal pluralism.3* All
such explanations, in different ways, thus view these bodies in terms of their apparent
newness.3? However, a further notable feature of many of these ADR forums and practices is
that they have often been developed chiefly by Muslim communities of South Asian ancestry.
On one level, this feature is not surprising, given that a majority of British Muslims are of
South Asian origins, most being the descendants of immigrants from the Indian subcontinent
in the 1950s-60s. Yet, a glance at the management, clientele and practices of these ADR forums
reveals their substantive links with Islamic legal norms and cultural practices inherited from
the Indian subcontinent.

For instance, some of Britain’s major ADR forums have arisen out of South Asian
schools of Islamic thought. The Islamic Shari‘a Council, one of the best-known shari‘ah
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councils which is situated in east London and has been running since 1980, was inspired by the
Deobandi and Ahl-i-Hadith schools, two major reformist movements of late-nineteenth century
north India.®® The MAT, likewise, is attached to the so-called Hejaz community, a Sufi-inspired
organisation founded in the line of Nagshabandi Sufis linked to the hinterlands outside Lahore.
More generally, it is sometimes considered as loosely affiliated with the “Barelwi’”” movement:
another major movement of Islamic renewal of colonial-era northern India rooted in lines of
Sufi shaikhs.®*

Likewise, the majority of clientele who seek the assistance of these fora are British
Muslims of South Asian origins. This is predictably the case for those forums named above,
which have an identifiably South Asian legal orientation and leadership; but it is also true for
councils such as the Muslim Law (Shariah) Council which, while founded by an Egyptian
cleric, Zaki Badawi, has chiefly come to serve Pakistani-origin communities, and has had a
historical predominance of South Asian-origin scholars and staff.*> These councils sometimes
adopt Urdu as well as Arabic or English as their working language for some of their clients;
and since they often find themselves handling issues particular to South Asia (for example,
transnational marriages among British-Pakistani families®®), they have needed to cultivate
expertise in Pakistani as well as English marriage law and Islamic family law.3” Today, most
major Muslim ADR bodies claim to be open to clients of all maddahib (legal schools) and all
ethnic or cultural backgrounds®; nevertheless, the origins, expertise, leadership and clienteles
of these councils often identifiably rest in South Asian brands of Hanafi Sunnism. Likewise,
many smaller Muslim organisations that engage in local mediation and counselling services
are identifiable to communities bound by ties of South Asian ethnicity and kinship, whether
Bangladeshi, Mirpuri or Gujarati.

The explicitly South Asian ethos of some of these forums might lead us to recall John
Bowen'’s discussion of contemporary shari‘ah councils. In contrast to some other studies of
these councils that emphasise their newness as mentioned above, Bowen emphasises the need
to look at their longer-term origins, and in particular, the historical and cultural pathways that
link them with South Asia. Modern shari‘ah councils, he suggests, manifest “remembered
social forms” that were inherited from a South Asian cultural background, and were thereafter
“transposed to Britain” and “adapted to the new environment.”*® The reasons for this, he
argues, lie in the pattern of South Asian chain migration to Britain, which was marked by the
movement of communities defined by Kkinship, and their concentrated settlement in certain
areas. This pattern allowed for the replication of Muslim religious and cultural institutions that
reflected their South Asian points of origin, and meant that British Muslim religious institutions
such as mosques, religious schools and skari ‘ah councils have continued to exhibit identifiably
South Asian-origin religious practices and orientations.*°

This paper suggests that, rather than solely tracing religious institutions (e.g. shari‘ah
councils) in this way, the same might be said of particular legal-ethical practices, such as
community-based dispute settlement, that have been appropriated by Islamic scholars to handle
community affairs in contemporary Britain. | argue that contemporary applications of Muslim
ADR similarly represent remembered forms of community regulation that were formulated in
colonial-era South Asia and were, thereafter, recreated in Britain. Both prior to and after
partition, Muslims in the subcontinent often became accustomed to handling community affairs
outside of the structures of the government courts. As such, they established a range of cultural
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mechanisms and religio-legal institutions, grounded in the language of Islamic mediation and
arbitration, that provided an infrastructure to adjudicate Muslim family affairs separately from
the formal legal system. A full understanding of Muslim ADR in Britain, therefore, entails
investigation into the longer term antecedents of these patterns of non-state dispute resolution
among Muslim communities in the Indian subcontinent, especially during the late-colonial and
early-postcolonial decades.

Muslim Alternative Dispute Resolution in Colonial-era South Asia

On first impressions, the suggestion that colonial-era South Asia was a site notable for the
production of new cultures of non-state Islamic dispute resolution may seem surprising. A
substantial proportion of academic literature on the handling of Islamic family laws in colonial
India has emphasised the colonial courts’ assertion of their jurisdiction over Islamic family
laws. From the late-eighteenth century onwards, and especially after the establishment of the
British Raj in 1858, the British legal system generated a corpus of law known as Anglo-
Muhammadan Law: a hybridised body of remodelled Islamic laws, based on a mixture of case
law and a body of translated legal texts, that could be adjudicated within the colonial court
system. This body of jurisprudence was limited to Islamic laws of family (or, as often called in
India, “religious personal laws”). The colonial state’s rationale for maintaining this distinct
system of family laws for Muslims and other subject populations lay in commitments to adhere
to a policy of “non-interference” in the religious lives of their subjects.*! Yet, the development
of this body of law also gave the colonial judiciary (staffed by both British and Indian judges)
legal jurisdiction over Muslim family affairs. Moreover, it meant that a class of colonial legal
professionals supplanted the muftis and gadis — the religious officials who historically had
taken charge of adjudicating disputes in Mughal and early-colonial India.*?

Although well-established, this narrative has been propounded by studies that chiefly
rely upon formal legal sources — such as statutory laws and court records — and thus emphasise
the handling of Islamic family laws within the colonial judiciary. As such, this narrative does
not acknowledge the equally vibrant, developing world of community-based, quasi-legal
forums within some Muslim populations, which often existed in deliberate autonomy from the
official judicial system. Several features of the legal polity of British India — the relative
thinness and cultural remoteness of the judicial system to most Indian subjects; the
administration’s reluctance to “interfere” in religious institutions whenever they presented no
threat; and the absence of any explicitly codified Islamic law or structure for adjudicating it —
created an environment in which community-based dispute resolution systems could be
established and operate relatively freely.

For these reasons, colonial India from the later decades of the nineteenth century
onwards became host to a range of Islamic socio-religious organisations created to assist
ordinary Muslims in resolving their interpersonal disputes without resorting to the courts. Since
the ‘ulama (1slamic scholars) remained highly ambivalent about decisions on Islamic law being
made by colonial courts (and in particular, by non-Muslim judges),*® they began to develop
structures by which Muslims could adjudicate community matters outside of the official legal
system. In the later decades of the nineteenth century, many schools of ‘ulama established
quasi-legal services, dispensing advice and decisions on points of shari‘ah to Muslims who,

7



by choice or necessity, did not take their disputes to the government courts. Chiefly, these
‘ulama operated within the remit of Islamic family law, such as in marriage or divorce matters,
and sought to resolve these conflicts via community-led conciliation processes grounded in
Islamic legal principles.

Resolving disputes through fatwas

One mechanism applied to assist Muslims with handling their matrimonial and family
matters without the need for court intervention was ifta’: the issuing of fatwas, or extra-legal
Islamic decisions that could be acted on voluntarily by those who elicited them. By the latter
half of the nineteenth century, and adapting to the revised role hoisted upon them in colonial
India, the ‘ulama made unprecedented efforts to direct their legal expertise towards the Muslim
lay population, making use of new technologies of communication and print in order to do so.**
For example, by the 1880s, scholars attached to the important madrasa at Deoband were
issuing advisory edicts to other scholars and lay clients, and by 1892-93 a systematic dar-al-
ifta’ (fatwa office) had been set up, able to receive and respond to questions from lay Muslims
— a large proportion of which related to matrimonial and family matters — and preserving
records of its own edicts for future reference.*® Over the following decades, most of the largest
South Asian madrasas established offices for dispensing fatwas in response to enquiries from
petitioners.

Since they were attempting to resolve disputes without recourse to judicial means,
‘ulama from this period often turned to the principles of mediation and arbitration as the chosen
mechanisms to ensure fulfilment of their decisions. Frequently, muftis advised in their fatwas
that divorce proceedings, marital reconciliations, distribution of inherited property and other
such transactions should be overseen by local community mediators or arbitrators, so that
acceptable solutions could be arrived at.*® Sometimes, these ‘wlama would take on such
functions themselves; very often, however, they instructed that local elders or relatives should
be appointed to supervise the fair handling of such delicate interpersonal affairs, taking on the
role of interlocutors or arbitrators.

Evidence for this can be seen in a fatwa produced by Rashid Ahmad Gangohi (1826-
1905), the most influential mufti of the Deobandi movement’s first generation.*” In the later
years of the nineteenth century, a petitioner asked him how Muslims should resolve their
disputes in a place where there was no official gadi (Muslim religious judge) appointed to serve
them — as, by implication, was the case in British India. He suggested that, should two persons
be unable to settle a dispute between themselves, then they should decide upon a “hakam” (an
arbitrator or mediator), who they both trusted to have knowledge of the shari ‘ah, to handle the
dispute. If this procedure was followed, then the order (hukum) given by this person would be
“equivalent to the ruling of a judge” (qadi), regardless of the fact that his decision would have
no legal force.*® Republished in one of the colonial period’s most influential compendia of
fatwas, this set a model for community-based resolution that did not depend on access to
executive authority but allowed pious individuals to select their own equally pious
interlocutors.

This model of non-state mediation and arbitration — alternative dispute resolution in all
but name — was ever more specifically elaborated by other muftis over the subsequent decades.
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Ahmad Raza Khan (1856-1921), the prolific founding mufti of the “Barelwi” school, produced
a range of fatwas around the 1900s-1910s suggesting that, when the state was unwilling to
sanction the appointment of a gadi, members of the Muslim community itself could select such
a figure to take on this duty in order to settle community disputes outside of the government
courts.*

As with his Deobandi counterparts, Ahmad Raza Khan’s fatwas often insinuated the
role of a mediating or arbitrating interlocutor to ensure the implementation of legal advices on
issues such as, for instance, oversight of divorce procedures; supervision of the behaviour of
restive spouses; settlement of inheritance or property disputes; or intervention in conflicts over
the management of mosques or endowments.>® In some fatwas, Ahmad Raza Khan spoke
explicitly of two wilayas (authorities or jurisdictions) in existence in India. One was an
executive authority, or the power of command (wilayat-i-mujbarah), held by the political or
military rulers, that controlled national or customary affairs. The other was a moral or godly
jurisdiction (wilayat-i-diniya or wilayat-i-shari ‘ah), that was held by Allah and remained under
the interpretative custody of religious experts.> Like most Indian ‘ulama of his generation,
Ahmad Raza Khan was clear that it was the individual’s responsibility under Allah to obey the
law of the land in political and national questions, but equally, to follow the path of shari ‘ah
in the non-political sphere of personal conduct and conscience.

A generation later, Mufti Muhammad Kifayat Ullah (1875-1952), another graduate of
Deoband and one of the most prolific and influential South Asian muftis of the twentieth
century, produced so many fatwas dealing with the non-judicial adjudication of interpersonal
conflicts that the theme of “third-party” mediation or arbitration (salsi) is dealt with as a
specific section in the compendia of his edicts. Through a series of fatwas issued in the 1920s-
1940s, he suggested that community Islamic legal forums (shari ‘ panchayat) could be used to
handle disputes or divorces in place of the courts; that local bodies (panchayati tarige) could
be considered as authoritative to resolve arguments; and that, in the absence of an official gadi,
it was possible for a qualified ‘alim (scholar) to act as a third-party mediator, arbitrator or judge
(respectively salis, musleh, hakam) to settle disputes.’? Kifayat Ullah’s elaboration of the
precise protocols of local mediation and arbitration procedures illustrates how the issuing of
fatwas also demanded a concomitant effort to establish the local structures by which these
fatwas might be implemented within the communities to which they applied.

Resolving disputes through dar-al-gadas (shari‘ah councils)

In addition to the dispensation of fatwas, other ‘ulama began to re-appropriate the role
of gadi (religious judge), a role that — as an official appointment — had been abolished by the
British government in 1864.% Lacking a gadi, community leaders argued, Indian Muslims had
no authority able to adjudicate their marital issues, release women from bad marriages, or settle
community disputes.> In this context, some Muslim leaders sought to depart from the received
wisdom of legal texts such as al-Hedayah, that argued that a gadi could only be appointed by
the ruler, and found ways for the community itself to appoint its own gadis to dispense these
essential services.

A key example of this was appointment of a non-state gadi that occurred at Deoband.
The school’s founding shaikh and scholar Muhammad Qasim Nanautawi (1832-1880), it is
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said, understood the need for “matters of personal law to be acted upon according to shari‘ah
principles”, and so he appointed Muhammad Ya‘qoob (1833-1884), the school’s first head
tutor and his cousin, as a gadi (religious judge). However, this was “the office of gadi in
unconventional form” since, in a break from the conventional practice in pre-1860s India, the
appointment was now authorised by a religious scholar rather than the government.>® In effect,
the school of Deoband thus pre-empted the existence of an independent infrastructure of
community justice, giving local Muslims the option of taking their matrimonial or interpersonal
disputes to a religious judge rather than to a government magistrate.

Building upon early appointments of individuals into the unofficial but locally
commanding position of gadi, later years witnessed the growth of networks of shari‘ah
councils, which transposed some of this quasi-legal authority from the individual scholar to the
hosting institution. Bearing an indirect resemblance to those operating in England today, these
were non-state, quasi-legal forums run by ‘ulama that dispensed shari‘ah-based gada’iyas
(Judgements) on specific issues that fell within the domain of personal law. While their main
venture (as in England) was issuing Islamic divorces, these forums also offered third-party
resolution of interpersonal disputes.

The most significant such court network was a cluster of forums created by the Amarat-
i-Shari‘ah, a Deobandi-inspired religious organisation founded in the Indian state of Bihar in
1921 to provide shari‘ah-based guidance to the community.>® Upon its foundation, the
organisation set up half a dozen semi-autonomous dar-al-qadas (siari ‘ah councils) across the
state, which handled intra-community disputes under the supervision of a non-official gadi.
These gadis, the organisation argued, were essential for administering the many legal affairs
of Muslims that the state could not: enacting divorces, handling marital disputes or requests for
the validation or restoration of marriage, and solving arguments about inheritance or property,
for example.®” The number of these non-state courts grew over subsequent decades, with the
organisation now sustaining several dozen such institutions in several provinces of eastern
India.>®

Operating in small towns and through local kinship networks, the aim of these dar-al-
gadas was to deliver straightforward, culturally acceptable and flexible settlements to intra-
community disputes. As unofficial legal forums, they did not command the executive powers
of the state, but often operated through the exercise of mediation and arbitration. Often, their
non-official “gadis” would take on third-party duties such as urging the restoration of marriage,
pushing spouses to amend their behaviours, or overseeing divorce proceedings. In other cases,
the gadi might assign duties of arbitration or mediation to local community elders. A pious
male relative, village headman (panch), local imam or other similar figure could be appointed
as an arbitrator (hakam) or a guarantor (zaamin) so that the decision reached by a gadi could
be implemented on the ground.>®

Together with a range of other dar-al-gadas created both before and after
independence, India is now host to a plethora of such institutions today, all of which practice
the non-state adjudication of shari‘ah-based affairs within India’s highly pluralised legal
landscape of personal laws. By the mid-twentieth century, these dar-al-gadas saw an ever
greater level of procedural sophistication, by which time their major proponents had set in place
a clear series of regulatory mechanisms for these courts, and fully outlined the protocols (adab)
to be followed by the appointed gadis.®® While never contesting court jurisdiction, these
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Muslim ADR bodies and non-judicial “courts” continue to operate in a framework of legal
pluralism in which they share responsibility for legal adjudication with a range of other state
and non-state forums.®

The examples given above indicate the limits to speaking — as have some scholars — of the
colonial “governance” or the “jural colonisation” of Islamic law in colonial India.®? While the
fact has often been forgotten, a large proportion of Muslim family and community disputes
continued to be settled not by the British courts, but through religious, kinship or community-
based dispute resolution bodies. These included a range of new institutions, including dar-al-
ifta’s to provide advisory guidance, and dar-al-qadas where religious judges could deliver
shari ‘ah-based verdicts to petitioners. Fatwas and gada iyas issued in colonial India reveal
how the ‘ulama were formulating a binary construction of domains or jurisdictions of law
(known as wilaya) — one of state and one of shari‘ah — that in some senses reflected colonial
boundaries between secular and religious affairs. This model articulated the nature of legal self-
governance in the Muslim community in a colonial context, and set a framework for the
interpretation and implementation of siari ‘ah laws by community-based forums.

Elaborating a Model of Muslim Dispute Resolution in South Asia

The paradigm of Muslim dispute resolution that developed in the Indian subcontinent in the
late-colonial era was a pragmatic response to the absence of an authoritative Islamic judiciary,
and the need for Muslims to work within the framework set by the colonial state to resolve
their disputes internally. However, since all the quasi-legal institutions discussed above had no
formal legal recognition, greater emphasis fell upon intra-community mediation and arbitration
as the preferable means for exacting intra-community settlements. As such, the ‘ulama and
other religious leaders in early twentieth century India had to compound their efforts in setting
up these community forums with the articulation of models that justified and elaborated the
principles of non-state dispute resolution in Islam. This meant, firstly, revisiting historical
examples of these arbitration and mediation mechanisms in practice; and secondly, revising
stipulations of figh (jurisprudence) to adjust the laws of dispute resolution to the new context.

A common trend among scholars in the early-twentieth century was to look beyond
traditional stipulations of the law schools concerning the methods of judgement (gada), and
turn back to the salaf, the Companions of the Prophet, as providing a model for resolving
conflicts prior to the later creation of an Islamic judiciary. Some scholars looked to the second
Caliph, ‘Umar ibn al-Khattab, on the basis that ‘Umar is the source of perhaps the earliest
recorded tradition commanding that a judge or arbitrator should prioritise reconciliation or
interpersonal settlement over judicial intervention wherever possible.®® Just one example was
a treatise entitled Al-Qada fi al-Islam (“The Method of Adjudication in Islam”) produced
around 1910 by ‘Abd al-Islam Nadvi, a scholar of the Nadva’t al-‘Ulama seminary at Lucknow.
The text exalted the arbitration skills of the second Caliph, ‘Umar ibn al-Khattab, who was
especially renowned for his ability to settle conflicts within the early ummah. ‘Umar, the author
writes, was a skilled arbitrator, who could process the details of a case with the same skill as a
butcher could separate flesh from bone.5* Others, similarly seeking a prototype for the role of
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the modern gadi, have also looked back to ‘Umar as community conciliator, a figure able to
negotiate just settlements and ensure the dispensation of justice to disadvantaged parties.®®

Simultaneously, there was a renewed attempt to emphasise and explain the methods of
arbitration set in the Qur’an. Numerous fatwa collections and legal treatises emphasised the
contemporary need for Muslims to reflect upon the so-called ayah-al-tahkim (4:35) — which
outlines instructions for the appointment of arbitrators for each party to solve a dispute — as
guidance for a Muslim community that lacked access to an Islamic judiciary.®® Scholars
elaborated the meaning of this ayah by relating it to illustrative stories from the time of the
Companions. To give just one example, ‘Abd al-Samad Rahmani (d. 1973), an influential
scholar attached to both Deoband and the Amarat-i-Shari‘ah and deeply involved in the
construction of dar-al-gadas in northern India, read this ayah in the light of a story relating to
the fourth Caliph “Ali ibn Abi Talib. As recounted by Rahmani, a couple experiencing marital
difficulties had approached ‘Ali; ‘Ali then commanded that an arbitrator (hakam) should be
appointed from the respective families of each of the spouses, and instructed that: “if you find
that you can bring them back together, then do so, but if you find that they should be separated,
then do s0.”%” The representatives of each partner simply had to be male, mentally competent,
just and righteous, cognisant of their duties, and attentive to the obligations of reuniting and
separating spouses. The couple would have to consent to these representatives being charged
with the decision; but then would be bound to accept the outcome.®® In other words, the
settlement (whether it be reconciliation or separation) could be overseen by local community
representatives taking charge of the dispute, and without an official gadi being present at all.

This model of non-state dispute resolution has persisted in all South Asian countries
post-independence. It is perhaps most obvious in independent India, where the state has
developed a so-called “shared adjudication model” by which non-state legal forums have been
given a large degree of autonomy by the state, as part of a wider strategy of multicultural
integration and recognition of minority rights.%® In this context of operative legal pluralism in
family laws, a range of Muslim dispute resolution forums, including dar-al-gqadas, the offices
of muftis or imams, community biradaris (brotherhoods) and shari‘ah panchayats (local
religious councils) continue to handle intra-community disputes outside of official institutions,
and share these duties with family courts and an array of other official bodies.”

But a similar pattern of non-state dispute resolution has also remained apparent in South
Asia’s Muslim majority states, even though these states have historically pushed harder than
India to bring Islamic family laws under legislative control. In Pakistan, many intra-community
disputes (over marriage or property, for instance) continue to be handled by village panchayats
and other non-official bodies.”* Moreover, non-state, unrecognised shari ‘ah courts operate in
parts of Pakistan, such as rural Punjab and Khyber Pakhtunkhwa.”? Institutions such as these
have endured in rural areas, despite the attempts of the state to consolidate its jurisdiction over
family laws via the Family Laws Ordinance of 1961, and despite subsequent attempts to
prohibit or criminalise the running of panchayats. The same could be said of Bangladesh,
where informal tribunals and village courts have played important roles outside an inaccessible
and unaffordable formal legal system.”

The practice of Muslim non-state dispute resolution in South Asia, therefore, has
persisted. Indeed, it has been more enduring and resilient across South Asia than, say, in most
contemporary states in North Africa or Arab West Asia, where judicial and legislative
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command over the adjudication of Muslim laws has been historically stronger, and where
dispute resolution outside of state purview has been more restricted. There are many reasons
why this may be the case. However, among these is the raw fact that the colonial state in India
had — under the guiding principle of “non-interference” — allowed considerable freedom for the
operation of systems of non-state or semi-official adjudication. Colonialism thus lay the ground
for an environment in which Muslim community leaders were able to offer shari ‘ah guidance
in community disputes, so long as they did not impinge on the authority of official laws, and
thus they built up an infrastructure with which to do so. Not only have these cultures continued
into postcolonial South Asia, but they have — through the dynamics of migration — gone on to
shape the landscape of Muslim legal life as it exists in modern Britain.

Alternative Dispute Resolution and “Angrezi Shari‘at”: Some Further Reflections

This paper has identified close resemblances between the kinds of non-state legal
forums that emerged in the Indian subcontinent in the early twentieth century (and which have
continued to exist in all South Asian countries) and the kinds of faith-based dispute resolution
bodies that have emerged in modern Britain. Under colonial rule in India, mechanisms of intra-
community settlement by mediation or arbitration took on new forms in response to the
necessities dictated by the abolition of religious judges and the wider framework of colonial
legal jurisdiction. Thereafter, equivalent mechanisms have found space in the patchwork of
British Islam, embodied in a range of non-state quasi-legal practices. As noted above, these
forms of arbitration and mediation were originally practiced by religious and community
leaders and baradaris within clearly demarcated immigrant communities; increasingly in the
last three or four decades, however, they have taken shape around dedicated forums which
dispense these services.

British Muslim ADR forums continue to be dominated by South Asian leaders,
language and clients. They share with their South Asian antecedents a rhetorical and practical
emphasis on the need for dispute resolution by intra-community agreement, and a similar focus
on the restoration of collective harmony. They also operate within Hanafi-centred orientations
that reflect various reformist movements of South Asia, such as the Deobandi and Barelwi
movements (although, even more than their parent institutions in South Asia, the institutions
in Britain have encouraged the selective consultation of other legal schools and application of
modernist methods where necessary).

Moreover, in their own distinctive ways, the dispute resolution bodies of colonial South
Asia and post-imperial Britain are both attempts to respond to their respective minority
predicaments, with Muslim community leaders in each of these contexts establishing
institutions intended to preserve Muslim life outside the institutions of the state. In both cases,
these leaders have argued that when the executive cannot provide an Islamic judiciary
committed to adjudicating interpersonal disputes according to shari‘ah laws, it falls to
community leaders — shaikhs, muftis or non-state “gadis” — to assume these duties of dispute
resolution for the public good.

This discussion has several implications for the study of Muslim dispute resolution
processes in contemporary Britain. For example, it indicates the apparent resemblances
between the colonial legal presumptions at work at in British India and in modern Britain. In
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both contexts — whether the colonial approach of “non-interference” or the “multicultural”
polity of modern Britain — there has been an implicit or explicit recognition of the role for
dispute resolution mechanisms outside of the courts, and the possibilities offered by ADR
processes for more harmonious, culturally authoritative settlements.”

From another direction, this paper also carries a message regarding the migration of
cultural norms of dispute resolution. The fact that legal institutions and practices were so
readily transposed from colonial India to modern Britain may reflect a migration pattern that
allowed the production in situ of cultural institutions and norms. Arguably, this has led to an
ongoing sense among some British Muslim communities of distance from the law, and the
desire to resolve disputes internally without consulting the courts. As one contemporary British
imam has described it, earlier generations of South Asian immigrants were largely “left to
integrate” by the state, and reciprocally, continued to rally around imports from a culture “back
home.” The ongoing preference of some Muslims for community-led dispute resolution, he
argues, is (like, incidentally, the preference of many for nikah-only marriages) a symptom of
this embedded, long-term sense of Muslim autonomy from the structures of the state.”

Academic opinion has been divided over the ramifications of the widespread practice
of alternative dispute resolution in family matters by British Muslims. As noted, some analysts
have praised out-of-court mediation and arbitration as a general principle, including that
practised by faith-based tribunals. Arguments used in support of these forms of dispute
resolution include assertions that, by comparison with litigation, they may be quick; affordable;
adaptable to the needs of the litigants; private (by contrast with the “public” nature of
courtrooms); less adversarial and more conciliatory in approach; and embedded in the cultural
values of minority communities.”® Others, however, have expressed reservations. Observers of
Muslim dispute resolution have sometimes queried the boundaries between ADR as a process
of facilitating parties to reach their own resolutions to disputes (better characterised as
mediation), and one in which a third party interlocutor takes a deciding role themselves (better
characterised as arbitration). As noted above, the boundaries between these two categories can
be ambiguous in practice. Thus, while Muslim dispute resolution may be presented as a process
of consensus-seeking, it may in fact empower community leaders to impose their decisions
upon vulnerable clients.”’

A linked concern is that, by allowing disputes to be resolved through negotiation within
kinship or local networks, ADR might entrench existing structures of power within those
groups. As the contemporary legal activist Aina Khan has put it, mediation “does not have
good outcomes for the weaker party.”’® ADR may thus disadvantage the more exposed side in
a conflict, and there are concerns that Muslim ADR processes especially may often benefit
husbands over wives. This suggestion evinces the view of some scholars that such forums are
covert attempts to reassert patriarchal authority and exert social control over Muslim women.”
Moreover, many legal specialists have expressed fears that an over-reliance on ADR can
encourage isolation from the conventional legal processes that are best equipped to protect the
vulnerable. ADR, in other words, risks becoming an alternative to the official legal system
rather than, as envisaged by its advocates, a supplement to it; and the growth of ADR in
England may be working in tandem with the increasing difficulty faced by many parties in
accessing assistance from the courts.®



The alternative side to these criticisms is that Muslim ADR may indicate the possibility
for creative convergence between the norms of English family law and Islamic law in handling
family matters. Much discussion of the so-called “transformative accommodation” by which
English law might recognise or seek to incorporate elements of Islamic law has been famously
emotive, and often misconstrued as a threat to the authority of English law.8! Nevertheless,
Muslim ADR, as discussed above, may be considered an existing means by which British
Muslims have sought to live according to the ethical principles of the shari‘ah while
simultaneously working within the framework of English law.®2

The elaboration of new Muslim ADR practices may be part of what some scholars have
characterised as the formation of “angrezi shari‘at”. a set of “new, hybrid, unofficial Muslim
laws” by which British Muslims have been able to operationalise “ethical-philosophical
concepts” drawn from the framework of shari ‘ah within the framework of the legal system. By
negotiating these two legal systems, it is argued, British Muslims have managed to “build the
requirements of English law into their traditional legal structures.”® Interpreted this way, it is
no wonder that mediation and arbitration — the benefits of which are acknowledged within both
legal systems — have become the focus of many voices advocating a constructive
accommodation between English and Islamic law.

Conclusion

Many studies have shown that the distinctive practices of Alternative Dispute Resolution at
work in British Muslim communities have been deeply shaped by contemporary developments.
These include the scope allowed for arbitration and mediation within contemporary English
family law, as well as by attempts by British Muslims to promote community self-regulation
in a new multicultural, diasporic context.2* However, this paper has sought to trace another
source of these legal practices further back, in the legacies of Britain’s imperial past, and in the
legal norms practiced in the original homelands of first-generation immigrants. It has argued
that practices of non-state arbitration and mediation took shape among Muslim communities
in colonial India; and that these norms thereafter have been recreated in the British legal
landscape through historical pathways of migration and cultural replication in the new
environment.

As such, this paper extends John Bowen’s argument that many British Muslim socio-
religious institutions carry within them “remembered social forms” from South Asia. Islamic
scholars who migrated to England, he notes, brought with them “background knowledge...,
ideas and habits about personal status that had been developed under British rule... they
assumed that Muslims could and should work out matters of marriage and divorce among
themselves”, and that their adjudication of shari ‘ah-based matters should “not depend on the
state.”®® | suggest in this paper that this process of transposition applies not only to the
formation of institutions such as shari‘ah councils, but to the recreation of culturally-
transmitted mechanisms of dispute resolution that emphasise forms of intra-community
mediation, arbitration and conciliation. It is a reminder of the longer-term genealogies of these
legal mechanisms, that have always shown historical versatility in how they have been applied
to the shifting circumstances of Muslim communities, and that are now being reproduced in
response to the needs of Muslim minorities in the socio-legal landscape of modern Britain.
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