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ABSTRACT

Unlike in the Ottoman world, the exercise of judicial power in nineteenth
century Qajar Iran was not contingent upon formal appointment by the political
authority. In accordance with the dominant Usiilt theory, it derived from the perceived
intellectual ability of a cleric to infer the ruling of God (hukmullah) from the sources
of Twelver Shi‘1 law through deductive effort (ijtihad).

Like the Ottoman gdadi, the Qajar Ustlt jurist or mujtahid known as hakim-
i shar ‘in a judicial context had both notarial and adjudicative powers. The Qajar jurist
could thus authenticate, register, annul legal documents and act as an arbiter in
lawsuits. The Qajar jurist could also, however, issue a legal opinion. This was the
role of the mufti — a separate judicial office in other parts of the Islamic world. Qajar
jurists exercised their extensive judicial powers through a network of informal
shari‘a courts, which they came to operate in most Iranian towns and cities
largely independent of direct state control.

While the notarial aspects of the Qajar shari‘a court have received some
scholarly attention, this study aims to investigate the role of the jurist and his ruling
(hukm-i shar’) in shari‘a litigation (murafa‘'a pl. —at). In theory, the ruling of a
qualified jurist was considered valid in shari‘a litigation. In practice, the binding
force of a given ruling depended on the perceived juristic qualifications of the cleric
in question, the procedural circumstances in which the ruling was issued and
whether the political authorities collaborated in its enforcement.

Procedurally, whether the jurist had acted as a judge (gadi) or a jurisconsult
(muftt) when he issued the ruling determined its binding force. Even when it was
clear that a jurist's ruling was a binding judicial decision and not a non-binding legal
opinion in a case, it was not always easy to determine from the text of the ruling
whether it was issued as the outcome of a lawsuit in which the evidence of both sides
to a dispute had been reviewed. This was significant because a ruling issued as a
judicial certification of the claim of one party based on evidence they presented in
the absence of the other party could not bring about closure of the dispute. This type
of ruling could, however, be used to temporarily confiscate the disputed object and
thus compel the absent party to appear in court. Qajar jurists were divided whether
this type of ruling remained binding if the absent party did not recognize the juristic
qualifications — and hence judicial competence (gabiliyyat) —of the cleric who had
issued the ruling.

The absence of territorial jurisdiction in Qajar Iran also meant that litigants
were often able to obtain a new ruling from jurists living in a different town or
region on a case which had already been decided in their home-town. They could,
therefore, almost always try to initiate a new round of litigation and attempt to re-
confiscate the disputed object. This along with the fact that the issuance of a ruling
by a jurist was no guarantee that the ruling would be enforced meant that negotiating
a settlement (sulh) was often seen as a far more effective - and sometimes the only
— means of bringing about the closure of a shari‘a lawsuit in nineteenth century
Qajar Iran.

Keywords
hakim-i shar‘; hukm-i shar‘, hukmullah, Shi‘t, Ustli; mujtahid; jurist, wagf,
murafa ‘a; litigation; judicial system; decentralization; Qajar Iran.
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Introduction

Aims and scope of this thesis

The study of Islamic judicial practice in the Ottoman Empire has long
been based on cases studies reconstructed from Ottoman gadi court registers
(sijillat al-mahkama al-shar iyya)' and legal documents (/ujja).” The same cannot
be said of early modern Iran (1501-1925). Until recently studies of judicial
practice in Qajar Iran (1789-1925) relied almost exclusively on accounts by
European travellers and diplomats.” Though these sources contain useful
references about the workings of the Qajar judicial system, they rarely provide
detailed information about how actual cases were tried by Qajar clerics (‘ulama’).

The main reason for the reliance on literary and diplomatic sources so
far is the difficulties of getting access to Qajar shari ‘a court records in Iran. The
problem of access is compounded by the fact that towns in Qajar Iran, unlike in
the Ottoman Empire, did not possess a central state appointed shari 'a court which
produced and maintained systematic court records. Judicial authority in Qajar Iran

was, instead, diffused and decentralized. It was vested in a small group of

" For a typology of Ottoman sijillat see S.N. Faroghi, “Sidjill” EI* 9 (1997), pp.539-545; for
examples of studies based on Ottoman sijillat see for instance Amnon Cohen, A World Within —
Jewish Life as Reflected in Muslim Court Documents from the Sijill of Jerusalem (Centre for
Judaic Studies: Jerusalem, 1994) and Leslie Pierce, Morality Tales: Law and Gender in the
Ottoman Court of Aintab (Los Angeles: University of California Press, 2003).

* For examples of Ottoman hujja see Y. Ebied and J.L. Young, Some Arabic Legal Documents of
the Ottoman Period (Leiden: Brill, 1976); Salwa ‘Alt Ibrahim Milad, “Registres judiciaires du
tribunal de la Salihiyya Nagmiyya, étude des archives” Annales islamologiques 12 (1974), pp.
182-185.

? See for example, Willem Floor, “Changes and Developments in the Judicial System of Qajar Iran
(1800-1925)” in C. E. Bosworth and Carole Hillenbrand, eds., Qajar Iran: Political, Social and
Cultural Change (Edinburgh: Edinburgh University Press, 1983), pp. 113-147. An exception is

A K.S. Lambton, “Mahkama/Iran” EI*6 (1991), pp.11-22, who also draws upon two case studies
(the case of Hajji Nur al-Din and the case of Hajji ‘Abd al-Karim) based on documents translated in
diplomatic sources. The study by Martin which exploits similar diplomatic sources, see Vanessa
Martin, “‘Murder in Bushehr in 1844: The Case of Bibi Asilu” fran 46 (2008), pp. 285-292.



judicially active ‘wlamd’ who operated their own informal local shari‘a court
largely outside state control. These wulama’ maintained private shari‘a court
registers referred to in the sources as daftar-i shar iyyat. In some cases they also
preserved original copies of documents (nusakh-i hamsang)” prepared at their court
or summaries of these documents written on to small pieces of paper known as
fard.” Most of these private shari‘a court registers and court documents continue
to remain in the hands of the descendants of judicially active Qajar ulama’.

There are of course a few notable exceptions, which have
recently found their way into public museums, libraries and government
archives such as two shari‘a court registers belonging to a Tehran based jurist
named Sayyid Sadiq Tabataba'1 Mujtahid-i Sanglaji (d.1300/1883) active during
the reign of Nasir al-Din Shah (r.1264-1313/1848-1896). There is also a large
collection of judicial documents belonging to the shaykh al-islam Tammami
family of Shiraz.® Though Sangalaji’s registers and the Tammami archive
have received some scholarly attention, research so far has tended to focus on
notarial aspects of the court of Sangalajt and the shaykh al-islam Tammami family.
In other words how they promulgated, endorsed, annulled and registered deeds
(qabala pl. gabalajat).’

In Sanagalji’s case, at least, we know he was active in shari'a

litigation or what is referred to in the Qajar sources as murdfa ‘a (pl. —ar).* His

* So far the only study of the practice of making more than one original copy of a legal document
is Umid Rida’1, “Barrasi-yi ‘illal wa ti‘dad-i nisbi-yi tahiyya-yi nuskha-ha-yi hamsang-i yak
sanad bar asas-i waqf-nama-ha-yi tihran dar dawra-yi qajar” Mirath-i Jawidan 46 (1383sh/2004),
Pp. 76-83.

For fard, see chapter 1.
% See chapter 1.
7 For a summary of the studies see chapter 1.
¥ From Ar. murdfa ‘a pl. -at: speech for the defense (in court); Ar. tardafa ‘a ila I-hakim: to hale,
draw or pull one another before the judge; to take one’s case before the judge; to plead (in court);
proceedings at law (see HW, p.350); Per. tardfu' dar khidmat-i mujtahid; Per. tarafu’ nazd-i
hakimt; Per. raf*-i matlab ra bi-khidmat-i hakim (see RwM, p.231).



court in the quarter of Sangalaj in Tehran was frequented by litigants
(mutarafi in) and his court registers record a number of legal rulings (hukm-i
shar) he issued in shari‘a lawsuits.” The Tammami family documents which
have been catalogued so far contain a relatively small number of rulings. Their
involvement in shari ‘a litigation cannot be accurately determined at this stage. It
is quite likely that their court did, however, for some periods of its existence in
Shiraz, adjudicate shari ‘a lawsuits.'®

Given the significance of Sangalaji’s registers and the Tammami
family documents, I review in chapter 1 existing scholarship on this material and
provide a comparison of the Tammami documents with Sangalaji’s registers. My
aim in chapter 1 is to demonstrate that not all shari ‘a courts in Qajar Iran were the
same. While the Tammami court seems to be a relic of an earlier appointed gadr
court (mahkama) in Shiraz, 1 suggest that Sangalaji’s court in Tehran represents
a new type of private informal ‘jurist’s’ court (mahdar-i shar").

This new type of court seems to have become increasingly common in
Iran during the NasirT period (1848-1896). It was operated by individuals who
were recognised by their contemporaries as trained jurists or ‘mujtahids’ after
they returned to Iran from studies in the shrine cities of Iraq ( ‘atabat). The rise of
these new ‘jurist’-run courts appears to have eclipsed the last vestiges of the old
appointed judicial courts in towns and cities across nineteenth century Iran.

It will require several studies documenting the judicially active
‘ulama’ in various Qajar towns and cities from the eighteenth to nineteenth century,

however, to confirm this conjectural shift in the nature of shari‘a courts in Iran.

? See AM and chapter 1.

' See the role of Shaykh Muhammad Amin Tammami and Shaykh Abii al-Qasim Tammami in the
case of Hajji Nar al-Din: A. K.S. Lambton, “The Case of Hajj1 Nur al-Din, 1823-47: A Study in
Land Tenure” BSOAS 30 (1967), pp. 59-60.



My aim here is only to begin to nuance the vague expression “the Qajar religious
or ‘shar‘ courts”, which, along with its cognate “the Qajar secular or © ‘urf courts”
discussed below, is continuously repeated in the secondary literature based on
accounts by travellers and diplomatic sources.

Werner’s study of judicial administration in Tabriz certainly points
towards an evolution in the sharT‘a courts.'' Werner examined the fortunes from
around 1730- 1840s of the Tabataba'1 family, a leading notable ‘ulamd’ family of
Tabriz with a history of judicial appointment.'*> Werner’s research suggests that
whereas before 1800 the appointed Tabataba'i gadi and Tabataba't shaykh al-
islam of Tabriz were the main notaries in the town' , after 1800, all leading Tabrizi
‘ulama’ were active as notaries. While Werner’s study sheds light on judicial
decentralization in terms of notarial practice, he does not attempt to investigate
if there was also judicial decentralization in terms of the adjudication of shari‘a
lawsuits. In other words, is it possible to detect a shift in which Tabrizi ‘ulama’
were active in adjudicating shari ‘a lawsuits in the town before and after 18007

As I hope to demonstrate in this thesis, by the mid-nineteenth century
NasirT period (1848— 1896), it seems to have become necessary to be perceived as
a "jurist" in order to issue a valid ruling in shari ‘a litigation. This does not mean of
course that the clerics who issued rulings in this period were all qualified jurists.

It is likely some were and others were not. What mattered was clerical and popular
perception that the cleric who issued a legal ruling in a shari ‘a lawsuit had

attained the rank of a "jurist" (mujtahid).

" Christoph Werner, An Iranian Town in Transition: A Social and Economic History of the Elites
O{Tabriz, 1748-1848 (Wiesbaden: Harrasowitz, 2000).

'2 Christoph Werner, An Iranian Town, pp. 207-268.

1 See footnote 7, Christoph Werner, An Iranian Town, p. 211.



I should note that I use the term "jurist" throughout this thesis including in
the title to refer to this perceived rank of clerics who issued rulings in Qajar shari'a
lawsuits. A perception which appears to have become widespread in nineteenth
century Qajar Iranian society especially after the revival in the late eighteenth century
of the Ustilschool of Imami Shi 1 jurisprudence in the shrine cities of Iraq.

According to Usili doctrine, during the occultation (ghayba) of the
Twelfth Sh1T Imam, judicial authority (wilayat al-qada’) was delegated to the
Usilt jurist or mujtahid who did not require appointment by the de facto ruler to
issue a valid hukm.'* This doctrine seems to have gained widespread support
among the ‘wlama’ of early Qajar Iran." It is difficult to determine, however,
when this doctrine began to affect the administration of shari‘a justice. As |
demonstrate in this thesis by the mid-nineteenth century Nasir1 era, we begin to see
its effects on judicial practice.

Prior to this period shari ‘a litigation might have been referred to the
court of a centrally appointed gadi or shaykh al-islam of a town — the two judicial
offices which survived the fall of the Safavids in 1722 - this was now only possible
if these courts were run by men who were also recognized as "jurists".

It 1s likely that in Qajar towns many leading notable ‘ulama’ families

—the so-called clerical estate — did not succeed in producing a scholar who was
recognised as a jurist or mujtahid during the Nasir1 period. Therefore though
members of that family may have been judicially active by virtue of formal
appointment in earlier periods, their influence and that of their court presumably
declined after new courts were opened by recognised jurists. These jurists could
not only act as notaries but more importantly — in accordance with the dominant

Usilt doctrine — also had the ability to issue a valid hukm in shari ‘a litigation. It is



of course also possible that an old notable u/ama’ family that once held judicial
posts did in fact succeed in producing a recognised scholar jurist during the
Nasirt era. If so, it is likely that their formerly appointed gadr court fared better
and was able to continue to retain its judicial authority and prestige.

Chapter 2 examines five Qajar hukm-i shar’ issued in shari‘a
litigation over religious endowments (wagf pl. awqaf).'® This is the first attempt
hitherto to analyse the structure of such texts. After distinguishing between the
ways in which the rulings were issued, I investigate if it is possible to determine
from the text of a given ruling whether it was issued as a non-binding legal opinion
in the case or a binding judicial decision and if the ruling had been issued

before or after the evidence of both parties had been reviewed.

' See the studies by Norman Calder, “Judicial Authority in Imami Shi‘T Jurisprudence” Bulletin of
the British Society for Middle Eastern Studies 6 (1979), pp.104-108; “The Structure of Authority
in Imami1 Shi‘T Jurisprudence” (Unpublished PhD thesis, University of London, 1980) and “Doubt
and Prerogative: The Emergence of an Imami Shi‘T Theory of Ijtihad” Studia Islamica 70 (1989),
pp. 57-78. According to Ustli theory, based on a tradition (hadith) ascribed to the sixth Shi't
Imam Ja‘far al-Sadiq, the Shi‘T jurist had already been ‘appointed’ by the Imam in the historic
past, what Calder terms the ex-ante judicial delegation. Consequently, there was no need for his
appointment, during the occultation (ghayba) of the Imam, by the de facto ruler. For similar views
of the AkhbarT school of Imami Shi‘T jurisprudence on the same question see Robert Gleave, “Two
classical Shi‘i theories of gada™ in G.R. Hawting, J.A. Mojaddedi and A. Samely eds., Islamic
and Middle Eastern Texts and Traditions in memory of Norman Calder (Oxford: Oxford
University Press), pp. 105-120 and “The Qadt and the Muftt in Akhbari Shi‘i jurisprudence”, in P.
Bearman, W. Heinrichs, B. G. Weiss eds., The Law Applied: Contextualising the Islamic Shari‘a
(New York: IB Tauris, 2008) pp. 235-258. These Imami Shi‘T theories are in sharp contrast to
Sunnt legal theory where the judicial authority of the gadr is directly based on his appointment by
the de facto ruler, see Joseph Schacht, An Introduction to Islamic Law (Oxford: Clarendon
Press,1964), p.188.

" See for instance the students of Bihbahani in H. Algar, “Aqa Sayyed Mohammad-Bager
Behbahant”, Elr vol. IV, fasc. 1, pp. 98-99.

16 For a definition of the Islamic endowment see R. Peters, et al. “Wakf”, Elz, 9 (2010), p. 59.



The answers to these questions provide the background for chapters 3- 4 where |
focus on the role of the jurist’s ruling in two long-drawn-out wagf disputes. Both
case studies involve a detailed micro-historical reconstruction of the wagf dispute
from the available sources described at the beginning of each chapter. The
approach itself is not new. Given the complexity of litigation in endowment
disputes, their importance as a source for revealing the nature of shari'a court
practice has long been recognised. Besides the case studies by Werner'’ and
Kondo'™ from Qajar Iran, one can cite for instance the endowment disputes
examined by Knost'” from eighteenth century Ottoman Aleppo and Powers®’ from
fourteenth century Morocco. A more practical reason, however, for studying
endowment disputes, especially in the context of Qajar Iran, is that it is one of
the few areas of Islamic law where the surviving sources are sufficiently rich to
allow a reasonably detailed reconstruction of litigation.

In chapter 3, I look at a dispute over lands constituted as an
endowment by a certain Lutf “Ali Khan Turshizi for a school (madrasa) in the
town of Zavarih. This dispute provoked a major legal controversy with four of the
pre-eminent jurists of Iran giving conflicting opinions on the endowment’s
validity. Eventually two of them, Sayyid Muhammad Bagqir Shaftt (d.1260/1844)
and Mulla Ahmad Naraqt (d.1245/1829) had to provide a theoretical defence of

their respective positions.

'7 Christoph Werner, “A Safavid Vagqf in Qajar Times—the Zahiriya in Tabriz” in Rika Gyselen
and Maria Szuppe ed., Matériaux pour [’Histoire économique du monde Iranien (Paris: Peeters,
1999), pp. 233-248.

'8 Nobuaki Kondo, “The Case of ‘Doubled Wagf™: A Study on Qajar Shari‘a Courts” Annals of
Japan Association for Middle East Studies 19-2 (2004), pp. 117-142; [in Japanese].

¥ David S. Powers, “A Court Case from Fourteenth-Century North Africa” Journal of the
American Oriental Society 110 (1990), pp. 229-254.

20 Stefan Knost, “The Waqf in Court: Lawsuits over Religious Endowments in Ottoman Aleppo”
in Muhammad Khalid Masud, Rudolph Peters and David S. Powers eds. Dispensing Justice in
Islam: Qadis and their Judgements (Leiden: Brill, 2006), pp. 427-450.



I have chosen this case although it has already received some attention
in the Iranian secondary literature’’ because it contains some of the earliest
documented hukm-i shar® issued as legal opinions in Qajar shari'a litigation.
Such legal opinions in the Sunni world were known as fatwa (pl. fatawa). The
fatwa in Qajar Iran has been the subject of several studies® but its function in
sharT ‘a litigation has received little attention so far.”

It is important to emphasise here the difference between Qajar fatwas
issued in the context of shari ‘a litigation and Qajar fatwas of blasphemy (takfir) or
holy war (jihad). In the latter case some sort of infringement against the right of God
(haqq allah) had occurred. If a fatwa was concerned with haqq allah, it was binding
upon all believers to execute. This is the case with the Qajar farwas issued against the
heresy of the Bab.** It also applies to the famous farwad of Mirza Hasan Shirazi
(d.1312/1914) against the tobacco concession granted by Nasir al-Din Shah to
Major G.F. Talbot. The fatwa explicitly equates the use of tobacco in any way or form
to an act of war (muharaba) against God’s infallible representative on earth — the
twelfth Shi‘T Imam.” Similarly Qajar fatwas declaring jihdd were meant to protect

Islam — God’s religion —and the believers from the infidel.*

2! See chapter 3 for a list of articles.

> See Hamid Algar, “Fatwa” Elr Vol. IX, Fasc. 4, pp. 428-436 and Irene Schneider, “Ifta’ in der
Schia” Beitrige zum Islamischen Recht 3 (2003), pp. 73-99. I regret I have not been able to consult
Nobuaki Kondo, “Ulama and Fatwas” in Kayoko Hayashi and Tomoko Masuya, eds.
Documentation and Representation: Historical Materials from the Muslim World (Tokyo:
University of Tokyo Press, 2005), pp. 171-192 [in Japanese].

*The only exception I have been able to find is Kondo’s study of the use of a farwa in an
endowment dispute in Tehran, see Nobuaki Kondo, “The Waqf of Ustad ‘Abbas: Rewrites of the
Deeds in Qajar Tehran” in Nobuaki Kondo ed. Persian Documents: Social History of Iran and
Turan in the Fifteenth-Nineteenth Centuries (London: Routledge, 2003), pp. 106-128.

** See for example Moojan Momen, “The Trial of Mulla ‘Alf Bastami: A Combined Sunni-Shi‘i
Fatwa against the Bab” /ran 20 (1982), pp. 113-143

%> On the role played by the farwa in the opposition to the tobacco concession see N. R. Keddie,
Religion and Rebellion in Iran: The Tobacco Protest of 1890-91 (London, 1966); A.K.S Lambton,
“The Tobacco Régie: Prelude to Revolution”, Studia Islamica, 22, 1965, pp. 119-157.

%6 See H. Algar, “Fatwa”, pp. 428-436.



Conversely, a fatwa merely concerned with the right of man (haqq al-
nas) issued in the context of shari ‘a litigation was not considered binding. It was
simply expert legal opinion. For reasons which are not entirely clear, the term
fatwa in Qajar Iran fell out of use in the context of shari ‘a litigation, even though
it appears to have persisted, at least in the popular conscious, in cases of
blasphemy and holy war. In Qajar shari ‘a litigation, however, almost any text, as
I explain in the introduction to chapter 2, written by the jurist was deemed to be a

hukm and the term farwa is rarely used.”’

This is of course quite different from other parts of the Islamic world
such as in the Ottoman Empire or in Central Asia, where the hukm and the fatwa
are two distinct terms in litigation, the former referring to the gadi’s binding
judicial decision in the case, and the latter the mufii’s expert non-binding legal
opinion.” One possible reason for the decline in use of the term fatwa in the
context of shari‘a litigation in Qajar Iran is the decentralization of the powers of
the judicial office of mufii/shaykh al-islam after the fall of the Safavids among
jurists (mujtahids).29 In contrast, in other parts of the Islamic world like in the

Ottoman Empire or Central Asia where the office of mufti/shaykh al-islam endured,

the term fatwa remained common in a judicial context.*

" We know in the Safavid period the word farwd was more commonly used. See for instance a
decree (farman) by Shah ‘Abbas (r.1587-1629) inscribed above a fatwa in PAPZ, p.484: “hukm-i
jahan muta‘ shud an ki bi-mawjibi ki ‘ulama’-yi islam dar dhayl fatwa niwishta-and ‘amal
namuda”. Already as early as this period, however, the fatwa seems to have had, at least in the
popular conscious if not in theory, binding force and according to the decree was supposed to be
“executed, acted upon, enforced” (‘amal-namiida).

8 See Schacht, An Introduction to Islamic Law, p.74 and in particular Norman Calder, “The Social
Function of Fatwas” in Colin Imber ed. Islamic Jurisprudence in the Classical Era (Cambridge:
Cambridge University Press, 2011), pp. 167-200.

* The office of mufti or shaykh al-islam in Safavid Iran survived only as a hereditary title in the
Qajar period see the example of the Tammami shaykh al-islam family in chapter 1.

* See for example Isogai, Kenichi, “Seven Fatwa Documents from Early 20th Century
Samarqand: The Function of Mufti in the Judicial Proceedings adopted at Central Asian Islamic
Court” Annals of Japan Association for Middle East Studies 27 (2011), pp.274-275.



One of the objectives of chapter 3 is to examine whether the tendency
in Qajar Iran to refer to all shari‘a rulings in litigation as hukms irrespective of
whether they were binding judicial decisions or non-binding expert opinion caused
confusion. Drawing on a unique unexamined collection of legal questions and
replies (su’'al wa jawab) compiled by a student of one of the jurist’s involved
in the case of Lutf ‘Alt Khan’s endowment, Mulla Ahmad Naraqi, I demonstrate
that the relationship between the binding force of the jurist’s ruling and the
procedural circumstances of its issuance had to be explicitly clarified by Naraqt.

Moreover, Naraqi’s explanation also provides a further twist to the
problem. It seems the Usili doctrine of faglid (emulation of the jurist) — of which
Naraqi was himself a leading exponent — had led some to believe that any ruling

issued by a jurist they were imitating was binding upon the non-jurist follower

While it is beyond the scope of this thesis to examine Naraqi’s su ‘al
wa jawab collection in detail, the question and reply relating to Lutf ‘Alt Khan’s
endowment certainly does seem to confirm Manoukian’s hypothesis. It was clearly
based on a case which Naraqt had himself been directly involved in. Using the case
of Lutf “Al1 Khan as an example, I attempt to take Manoukian’s study of the genre
further by making a preliminary investigation of the complex process whereby
various legal opinions which a jurist had issued in actual cases were edited by
his student into one or more ‘questions and replies’ for the jurist’s su'al wa jawab

treatise.

*! Setrag Manoukian, “Fatvas as asymmetrical dialogues: Muhammad Karim Khan Kirmani and
His Questioners” in Muhammad Khalid Masud, Brinkley Messick and David Powers eds. Islamic
Legal Interpretation: Muftis and Their Fatwas (Cambridge: Havard University Press, 1996), 162-
172.
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While chapter 3 examines the role of the jurist as a mufti in shari‘a
litigation, chapter 4 aims to investigate the function of the Qajar jurist as a judge
or gadi. The basis of the investigation is a corpus of documents belonging to the
Dirazgisii sayyids of Astarabad published in Iran in 1970.** I draw on the
Dirazgisii documents to reconstruct a complicated and protracted legal battle the
sayyids fought against ‘Abbas Khan Qajar, the provincial governor (béglerbegt)
of Astarabad. The sayyids claimed two villages in “Abbas Khan's possession were
part of an ancient family wagf founded by one of their ancestors.

My reconstruction of litigation by the sayyids is quite different from
Lambton’s study of a similar case involving the restitution of allegedly usurped
land in Fars belonging to a wealthy Indian merchant named Hajji Nar al-Din.**
Lambton was concerned primarily with the role of the Qajar government and the
British in Hajjt Nar al-Din’s case. My aim, however, is to document the
intervention of the Qajar ‘ulamda’ in litigation. The only previous attempt of this
kind is by Werner who looked at shari‘a litigation in a dispute over the
trusteeship of the Zahiriyya endowments in Tabriz”> and Kondo who examined
shari ‘a litigation in a case where a village outside Tehran was constituted as an
endowment twice by different persons for different purposes.*

Werner and Kondo’s findings suggest that the shari‘a court run by

Qajar ulama’ functioned primarily as a notary’s office which legally confirmed

> AATA.6 and AATA.7.

3 For examples of two other collections of documents, see BATQ and TB.

34 Lambton, “The Case of Hajji Nur al-Din, 1823-47”, 54-72. Lambton’s case study was based on
translations of original documents quoted in dispatches between the British Mission in Tehran and

the Foreign Office in London.
% Christoph Werner, “A Safavid Vaqf in Qajar Times”, pp.233-248.

36 Nobuaki Kondo, “The Case of ‘Doubled Waqf™”, pp. 117-142.



and documented the rights of individuals.?’ This occurred through the issuance of
legal rulings (hukms) which litigants asked the Qajar political authorities to
execute.”® Werner and Kondo showed further that there was no territorial
jurisdiction. In fact, in Kondo’s case study, hukms issued by prominent ‘ulama’
in the shrine cities of Iraq influenced litigation in Tehran.** Werner and Kondo’s
reconstruction of the Qajar legal system suggests that there was no central
appointed shari‘a or gadi court equivalent to the court one finds for instance in
Ottoman towns during this period.

By the Nasir period, it seems that most of the shari’‘a courts run by
Qajar clerics were active in some form or another in notarial activity; in particular,
they registered various types of legal contracts ( ‘ugiid) and obligations (iga ‘at). It
is likely however that not all of these clerical courts were competent to issue a
hukm in shari‘a lawsuits. They probably could, however, mediate between two
parties and arrange and register a deed of settlement (musalaha-nama) which
recorded a compromise.

When it came however to the issuance of a hukm, as I demonstrate in
chapter 4, not all Qajar ‘ulama’ were equal. This is confirmed in part if one
compares Qajar shari‘a court registers (daftar-i shariyyat). While all registers
record transactions (mu ‘amalat) only some contain hukms as well. It seems that
by the NasirT period, increasingly, only wulama’ who were recognised by their
contemporaries as jurists (mujtahids) were considered ndafidh al-hukm or capable

of issuing a valid hukm in shari ‘a litigation.

37 Nobuaki Kondo, “The Case of ‘Doubled Wagqf*”, p.118.
* Ibid., 118.
9 Ibid., 118.
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But how did one know whether a given cleric was a jurist (mujtahid) —
and hence competent to issue a hukm (nafidh al-hukm)? 1t is precisely this problem
which arises in the case study we will examine in chapter 4. The defendant
challenges the rulings of two clerics because they were not, according to him,
qualified jurists. The case study is also significant because it documents the
strategies of litigants and the Qajar government in cases where it was difficult to
compel the defendant’s appearance in court.

Another problem that seems to have arisen relates to how shari‘a
rulings were issued in practice. Since there was no state regulation enforcing how
a ruling was to be written, wulama’ could give claimants rulings that were
exceedingly vague. The problem was compounded by the fact that the qualified
jurist, as we have already noted, could write two types of rulings. He could
either pronounce a legal opinion on the case or issue a judicial decision. Litigants
were aware of this and as I demonstrate in chapter 4 could if it suited their
interests exploit any potential ambiguity in the text of a ruling to their advantage.

During the lifetime of the jurist one could easily clarify whether the
hukm he issued was intended as a judicial decision or an expert opinion on
the case. After the jurist’s death, however, as we shall see, it became quite easy
for litigants to construe what might have been issued originally as a binding
judicial decision as a mere opinion. Similarly, what had initially only been an
opinion in a case could be construed as a binding judgement.

As I demonstrate in chapter 4, even in cases when it was quite clear
that a ruling was issued as a judicial decision in a case the precise point in
litigation it was issued was often difficult to determine from the text. This occurred

in particular when the ruling made no reference to the defendant or the evidence he
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presented in court. Rulings, which merely endorsed a legal claim and were not
explicit about the procedural circumstances in which the endorsement was made,
were capable of causing chaos — especially in disputes fought between two sides
over several generations.

A final objective of this thesis will be to examine whether the rulings
jurists wrote were effective in bringing about the closure of lawsuits. It seems that
in the absence of any form of territorial jurisdiction, litigants could potentially
always find a jurist who was willing to issue a new ruling in the case. This
problem was made more acute by the lack of a central shari‘a court equivalent
to the Ottoman gadr court, which systematically registered all rulings that were
issued by the judge.

Though the shari’a court registers of some Qajar ulama’ suggest that
they did register rulings, which they issued, and even rulings of other clerics, it
is not clear to what extent this was systematic. Whatever registration practices
were followed by individual wulamda’, it would have still been difficult, in the
absence of a central register, to ensure that all leading ‘w/amd’ were aware that
a final /ukm in a case had been issued. This along with the problem of territorial
jurisdiction referred to above meant, as I show in chapter 4, that amicable
settlement (su/h) was often the only way of decisively resolving a dispute.

In concluding, I should note that the thesis will not attempt to study in

any detail the role played by the so-called wurf jurisdiction — the various Qajar
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political authorities responsible for administering what has been termed ‘secular’
justice.”® Regrettably much of the secondary literature on the role of the political
authorities in enforcing justice in Iran has tended to repeat almost verbatim the
reports of travellers and diplomatic accounts.*' These reports, which often reflect
the pre-conceptions of their authors, suggest that the intervention of political
officials in the judicial sphere was characterised by “might before right,
arbitrariness, corruption and patronage”.** As is the case with sharT'a litigation,
however, these reports need to be checked against the documentary sources.

A first step in this direction is the study by Schneider which examines
a collection of documents from the Nasir1 era majlis-i tahqiq-i mazalim (Council
for the Investigation of Grievances) based in Tehran.” Schneider demonstrates
that the institution of the mazalim did give the lower classes some leverage against
corrupt intermediaries by providing direct access to the shah and the authorities
responsible for enforcement.** While Schneider has helped to shed light on an
instance of the NasirT mazalim courts — the role played by various other ‘secular’
forums of justice which were constituted at various times from 1274/1858

onwards, such as the diwan-khana-yi ‘adliyya, still await further study.®

0 For this term see Jorgen S. Nielsen, Secular Justice in an Islamic State: MaZalim under the
Bahrt Mamluks, 662/1264-789/1387 (Istanbul: Nederlands Historisch-Archaeologisch Instituut te
Istanbul, 1985).

* See for example Floor, “Changes and Developments in the Judicial System of Qajar Iran (1800-
1925)” pp. 113-147.

2 Trene Schneider, The Petitioning System in Iran: State, Society and Power Relations in the Late
19th Century (Wiesbaden: Harrassowitz, 20006), p. 22.

# Ibid. For an earlier study based on the same documents see Mansoureh Ettechadich Nezam-Mafi,
“The Council for the Investigation of Grievances: A Case Study of Nineteenth Century Iranian
Social History” Iranian Studies 22 (1998), pp. 51-61.

* The Petitioning System, 22-23 and Irene Schneider, “Religious and State Jurisdiction during
Nasir al-Din Shah’s Reign” in Robert Gleave ed. Religion and Society in Qajar Iran (London:
Routledge, 2005) p. 86.

* For an example of an early hukm from the diwan-khana-yi ‘adliyya in Tehran dated 1271/1855,
see BATQ, pp. 307-308.
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This is also true for other older instances of mazalim which
are not the product of nineteenth century judicial reform, such as the royal
court (diwan-khana-yi mubaraka) or audience of the shah and the court of
the provincial governor (hakim). As the litigants in the case studies I
examine in chapter 3 and 4 do not appeal to mazalim courts which were
the product of nineteenth century judicial reform, these types of courts
will not be discussed in this thesis. I will, however, briefly consider in
chapter 4 the role played by the royal court and the court of the provincial
governor (hakim) in enforcing shari‘a rulings or summoning the unwilling

defendant before a shari ‘a judge.
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Chapter 1

The Qajar shari ‘a court: A state of the field
Introduction

We still do not know at what point in Iranian history the office of gadi
lost is judicial monopoly over the administration of shari‘a justice and judicial
authority became diffused and decentralised. The state of the shar* jurisdiction at
the beginning of the nineteenth century in Qajar Iran is complex. The exact
configuration of leading local ‘ulama’ that exercised judicial power in each town
and region is different and seems to have changed over the course of the
nineteenth century.

By the NasirT period (1848-1896), as I have noted in the introduction
to this thesis, we can distinguish at least two types of shari‘a courts. The first is
the court run by old notable Iranian ulama’ families — the clerical estate —many of
whom had some history of judicial appointment in the preceding periods (Zand,
Afshar, Safavid). These families still retained titles such as ‘shaykh al-islam’ and
‘qadr which had once been formally conferred to them.

In addition to such families, there were scholars who had been
educated in the shrine cities of Iraq under the preeminent Ustli minds of the day.
These scholars had often received licences (ijdza) to transmit Shi'T traditions
(hadith) or even a licence certifying they were qualified jurists (mujtahid).' Upon
their return to Iran, they were recognised by the local community as being a
‘jurist’ or mujtahid. Often the honorific mujtahid became part of their names just

as the title shaykh al-islam and gadi had become part of the name of the families

" See Nobuaki Kondo, “Shi‘i ‘Ulama’ and Ijaza during the Ninteenth Century” Orient XLIV
(2009), pp. 55-76.
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whose members had once held these judicial posts. As I have noted in the
introduction, some old wulama’ families with the title shaykh al-islam and gadi
may well have produced a ‘jurist’ in the NasirT period and therefore these titles are
not mutually exclusive.

The aim of this chapter is to examine the operations of two shari’‘a
courts, the first one run by an old clerical family of Shiraz, the Tammamis, who
had long held the title of shaykh al-islam and the second a trained jurist who in the
Nasir period returned from Iraq to Iran and settled in the quarter of Sangalaj in
Tehran and was called Mujtahid-i Sangalaji.

I hope to demonstrate that whereas the hereditary Tammami family
court (mahkama) was a relic of the old appointed shaykh al-islam court of Shiraz,
the court of Mujtahid-i SanagaljT represents a new type of court which I term a
local jurist’s court (mahdar) which appears to have become increasingly common
during the NasirT period. I should note that the remarks made here are of necessity
preliminary in nature and will no doubt require revision once there has been a
more systematic study in future of the surviving material from these two courts

(discussed below), much of which still remains unpublished.

1.1. The Tammami shaykh al-islam court in Shiraz*

? The Tammami documents that have come to light so far are in two collections: Badkiiba-1 and
Kazimayni. The Badkiiba-1 collection originally belonged to a certain Mr. Badkiiba-1 in Shiraz.
The documents were kept in a small chest (sandiigcha) that was bought in 1384sh/2005 by the
Idara-yi Kull-i Awqaf wa Umir-i Khayriyya of Fars from Mr. Badkiba-1. In 1386sh/2007, the
Badkiiba-1 collection was transferred to the Sazman-i Awqaf wa Umiir-i Khayriyya in Tehran
where it is presently held (see QAP, footnote 2, p.49). The exact content and number of documents
in the Badktba-1 collection is not known as collection has not yet been catalogued. It would appear
that most of the documents in the collection were endorsed by members the Tammami family and
date from the early Qajar period. The Kazimayni collection of around a thousand Qajar shari‘a
court documents from Shiraz/Fars belonged to a private collector, Mirza Muhammad Kazimayni.
The collection was given as a gift to the museum of the shrine of Imam-zada Ja‘far in Yazd. The
Kazimaynit collection has been catalogued, see Umid Rida’1, Hizar-nama: Fihrist-i qabalajat-i
dawra-yi qajariyya 1212q-1399q: ihda’i-yi Mirza Muhammad Kazimayni bi Imamzada Ja far
(Yazd-Iran) (Qum: Majma‘-i Dhakha’ir-i Islami, 1387sh/2008), and a number of facsimiles have
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In Shiraz, we know that a shari‘a court was run by the Tammami
family from at least the Afsharid period (1736-1796) until around the end of the
NasirT period (1848-1896). Like the Tabataba'1 family of Tabriz’, the Tammamis
were an old notable clerical family that had a history of judicial appointment. The
family was of Arab origin and had come to Shiraz from the oasis towns of Qatif
and al-Ahsd’ in eastern Arabia.* It is not clear precisely when the family first
settled in Shiraz but the migration appears to have taken place during the late
Safavid period. According to Fasa'1, the first Tammamis to have settled in Shiraz
were Shaykh ‘All b. Muhammad al-Tammam1 and his son Shaykh Ahmad b.
Muhammad al-Tammami.’

There is no evidence to suggest that either Shaykh ‘Al or his son
Shaykh Ahmad occupied a judicial post in Shiraz. Shaykh Ahmad’s son, Shaykh
Muhammad b. Ahmad, however, does appear to have held some form of formal

judicial appointment. We know this from a series of rulings or ‘court orders’ he

issued in Sha‘'ban 1158/June 1745, Ramadan 1158/September 1745 and Dhu al-

been published, see Sayyid Ja‘far Husayni Ashkawari, Asnad-i shar T dar kitab-khana-yi Mirza
Muhammad Kazimayni —Yazd-Iran (Qum: Majma‘-yi Dhakha’ir-i Islami, 1387/2007). Unlike the
Badkiiba-1 collection, the Kazimayni collection contains only a small number of documents
endorsed by the Tammami family. Most of the documents in the Kazimaynt collection appear to
have been produced by other shar?'a courts in Shiraz/Fars. It would require further research to
determine if the Tammami documents in the Badktiba-1 and Kazimayni collections once formed
part of a ‘court archive’, in other words, are copies of original documents (nusakh-i hamsang)
preserved by the Tammami family court, or alternatively, are simply documents belonging to
various individuals who had recourse to their court.

> See Christoph Werner, An Iranian Town in Transition, pp. 207-268.

4 Manstr Rastgar Fasa'l ed. Hasan Husain1 Fasa'1, Tarikh-i Fars-nama-yi Nasiri, Volume 2
(Tihran: Mu’assasa-i Intisharat-i Amir Kabir, 1367sh/1988), p. 922: “asl-i anha az qabila-yi
tammami-yi ahsa’ wa qatif ast”.

> Fars-nama-yi Nasiri, p.922; we know that there was a significant migration of Bahrani ‘ulama’
to Shiraz during the latter half of the Safavid period. Shaykh Ahmad al-Tammami for instance
received a licence (jjaza) from Salih b. ‘Abd al-Karim al-Karzkani al-Bahrant (d.1098/1686-7).
Salih b. ‘Abd al-KarTm had settled in Shiraz during the reign of Shah Sulayman (r.1666-1694) and
was appointed to the post of gadr al-qudat of Fars. He issued Shaykh Ahmad al-Tammami1’s ijaza
in Shiraz on 2 Rabi' I 1094/1 March 1683 directly on to a manuscript that Shaykh Ahmad had
completed copying on 10 Safar 1094/8 February 1683. For the text of this ijaza, see TAS, v.11
p.286 and v.12 p.43. Several other migrant Bahrant ‘ulama’ also held judicial offices during the
reign of Shah Sultan Husayn (r.1694-1722). Their biographies can be found in Muhammad Sadiq
Bahr al-‘Ulum ed. Yasuf al-Bahrani, Lu’lu’at Bahrayn fi al-ijjazat wa tardjim rijal al-hadith
(Najaf: Maktabat al-Nu‘man, 1966).
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Qa‘da 1158/November 1745.° The rulings suggest that Shaykh Muhammad was
presiding over a sharia court though in what precise capacity we do not know. He
might have been the appointed gddi of Shiraz at the time, but given that his
descendants (see fig.1.) were repeatedly given the title of shaykh al-islam by the
Qajar shahs, it is likely that he held the post of shaykh al-islam.

The rulings that were issued by Shaykh Muhammad were in response
to petitions made by the legal heirs of certain Ra'1is ‘Alt Akbar. The first petition
was made by the male representative (wakil) of Saliha, daughter of the deceased
Ra’is Al1 Akbar. The petition requested a valuation of a house in Shiraz belonging
to the estate of Ra’ts ‘Al Akbar. The house was on the verge of collapse and the
heirs were keen to sell it off as quickly as possible. Shaykh Muhammad ordered
several reliable individuals to verify who the legal heirs of Ra’is Ali Akbar were
and then to go and inspect the property and give an estimation of its value.

Sometime after a report was filed by these ‘court’ assessors, another
woman named Badr Jahan Khanum also petitioned Shaykh Muhammad, again via
the services of a wakil. She claimed she was Ra’'ts “All Akbar’s second wife and
wanted legal permission to claim the remainder of her dowry from income that
might be generated as a result of the sale of his house. Shaykh Muhammad again
issued orders this time asking for witness depositions to be made to confirm that
Badr Jahan Khanum was Ra’is ‘Al Akbar’s second wife through permanent and
not temporary marriage. Badr Jahan Khanum was also asked to make a legal
acknowledgement (igrar) to the same effect.

After the witness depositions and acknowledgment were made and

Shaykh Muhammad had inspected a valid certificate of permanent marriage, he

% For the text of these rulings see: Umid Rida’1, “Dijital kardan-i arshiw-ha wa dariirat-i tawwajuh
bi furm-i timar-ha-yi chand sanadi (namtina-1 mawrid-i mutala‘a: timar-1 az shiraz)” Asnad-i
Baharistan year 2, no.5 (1391sh/2012), pp.395-401.
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ordered the house to be formally transferred to Badr Jahan Khanum’s possession.
For some reason, probably because Badr Jahan Khanum felt the figure the court
assessors had come up with was too low, Badr Jahan asked for a second valuation.
The court assessors went to inspect the property again but felt that they had no
choice but to reduce their former estimate because the house was in worse shape
than the preceding year due to rainfall and neglect.

The entire judicial process I have described was recorded on pieces of
paper which were stuck together to form a scroll (tzmar) which could be rolled
up. The scroll was probably kept by the court or possibly the wakil or Badr Jahan
Khanum.” The production of the scroll suggests that Shaykh Muhammad’s court
employed scribes (muharrir pl. muharriran) and had a network of personnel who
could carry out field investigations and make reports.

From the evidence of the handwriting on the different sections of the
scroll at least two scribes were involved in writing the petitions made by the wakil
of Saliha and Badr Jahan Khanum, the rulings of Shaykh Muhammad, the reports
of the assessors and the witness depositions. The seals, however, were probably

individually stamped on to the respective documents.

Shaykh ‘AlT b. Muhammad al-* AmirT al-Jaza irT al-Tammami

Shaykh Ahmad (d.c.1130/1717-18)

Shaykh Muhammad (fl. c¢. 1158/1745)*

Shaykh Muhammad Bagqir (d.c.1188/1774)*

" For a facsimile of the scroll see Umid Rida’1, “Digital kardan-i arshiw-ha...timar-1 az shiraz”,
pp. 402-407
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Shaykh Muhammad Husayn * Shaykh Muhammad Amin*
(d.c.1225-6/1810-11) (d.c.1248-49/1832-4)

Shaykh Abu al-Qasim*
(d. 1286/1869-70)

Shaykh Muhammad Husayn*
(d. after 1305/1887-8)

Fig.1. A reconstruction of members of the Tammami family that held the post/title

of shaykh al-islam of Shiraz/Fars are marked with an asterisk®

Following Shaykh Muhammad’s death, his son Shaykh Muhammad
Bagqir took over the running of the court. The court appears to have been located
inside Shaykh Muhammad Bagqir’s house at the Suq al-Tayr (Bird Market) in
Shiraz.” The documents promulgated by the court which date to Shaykh
Muhammad Bagqir’s period do not seem to show any signs of registration. The
earliest evidence that the family run court had begun to actively register
documents is a settlement contract (musalaha-nama) dated 1223/1808.

On the right hand margin next to the first word of the deed there is a
stylised registration remark which says thabt-i mahkama-yi muhkama-yi ‘iliyya-yi

‘aliyya-yi islamiyya shud (it was registered at the well-founded, noble, exalted

¥ It would require further research to know at what point the ‘shaykh al-islam’ was no longer an
official post in Shiraz and merely a title held by the Tammami1 family. It is likely by the Nasirt
period it was only a title, though the early Tammami shaykh al-islams might have exercised some
form of judicial monopoly in Shiraz.

? For the Siiq al-Tayr quarter of Shiraz also known as Mahalla-yi Bazar-i Murgh see Fars-nama-yi
Nasirt, p. 922.
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Islamic court).'"® The thabt and shud were written as two parallel strokes with the
sin of shud and the ta’ of thabt elongated. The words mahkama, muhkama, ‘iliyya,
‘aliyya and islamiyya were written between thabt and shud. The seal of the
registrar appears below the registration remark.

The use of the adjective islamiyya in the description of the court was
not only intended to mean ‘Islamic.’ It was also a reference to the person who ran
the court in this case the Tammami shaykh al-islam. This practice of giving a
formal name or description (ta 7if) to a shari ‘a court appears to date back at least
to the Safavid period in Fars which would indicate continuity in local practice.'!
We know of the names of at least four other shari’‘a courts in Shiraz besides the
Tammami shaykh al-islam court during the Qajar period."

The registration remark like the rest of the document was written by a
scribe. Another scribe or ‘court registrar’ (thabt-dar-i mahkama) would affix his
seal under the registration remark once the document had been registered."

Registration meant that the deed was copied in abbreviated form onto small pieces

of paper around 22.5 x 11.5 cm known as fard. 14

' See the registration remark and seal of the registrar on a settlement contract (musalaha-nama)
from Shiraz dated 12 Rajab 1223/3 September 1808 in Hasan Shahristani, Jilwa-ha-yi hunar-i
Irant dar asnad-i milli (Tihran: Sazman-i Asnad-i Milli, 1381sh/2002), pp. 63-64. There appear to
be several versions of this registration remark with slight differences. The documents produced by
the Tammami court sometimes also have a remark ordering their registration such as dar
mahkama-yi islamiyya thabt wa dabt shawad (to be registered in the Islamic court) or dar
mahkama-yi islamiyya-yi imamiyya thabt wa dabt namdayand (to be registered in the Islamic
Imamt court), see Umid Rida’1, “Barrast wa tahlil-i muhr-ha-yi bi-yaddasht dar gabala-ha-yi dar
al-‘ilm-i shiraz” MJ 60 (1386sh/2007), pp. 26-38, p. 4.

" According to Mir Qawwam al-Din the courts of the gadr al-qudat of Fars were known since at
least Mongol times by their formal description or ta 7if. For instance the ta 7if of the court of the
qadr al-qudat Amir Sayyid Sharif Thani, had following description ‘wulya mahkama-yi mugaddasa-
yi sharifiyya-yi dar al-mulk-i shiraz a‘laha allahu subhanahu wa ta ‘ala wa khallada dhilala ‘alt
hadrat man walaha. For a list of the ta 7if of the court of various gadr al-qudat of Fars see fols.
75a-89b of Mir Qawwam al-Din’s legal formulary (shurit/dastir) composed during the reign of
Shah Tahmasp I, ms no. 74/66514, Kitab-Khana-yi Da’irat al-Ma’arif-i Buzurg-i Islami.

"2 For the list see QAP, p. 51.

3 QAP, p. 55.

' QAP, p.64.
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A single fard could contain summaries of several deeds written in
shorthand (siydq pl. siyagat). The name of the scribe who had written the original
document (as/) was noted by the scribe who registered the document on the fard
as follows: khatt-i hajji mirza kiichik ast (it the writing of Hajj1 Mirza Kuchik). If
the original document had not been written by a scribe from the shari‘a court of
the shaykh al-islam, the scribe that registered it wrote: khatt-i kharij az mahkama
ast (it is the writing of someone from outside the court).”

After registration, the pieces of paper (fard) were archived.'®
Contracts relating to the districts (huma) around Shiraz were registered and
archived separately from documents relating to the town.'” Documents relating to
Shiraz were archived according to the quarters of the town. We know this from a
remark on the margin of a ruling dated 22 Shawwal 1309/2 July 1888 issued by
the shaykh al-islam which says: ba thabt-i sabiq ki mu ‘amalat-i mahalla-yi
maydan-i shah dar sana-yi 1291q bashad muqabila shud (it was checked against
the previously registered transactions of the quarter of Maydan-i Shah relating to
the year 1291/1874-5)."8

The annulling (faskh) of contracts in Qajar Iran was done by removing
the seals from the original document (muhr kishidan/lasha kardan). In the
Tammami court, the seal of the Tammami1 shaykh al-islam would be removed
from the original document and the word ikhraj was written in shorthand directly
over the registration remark.'® The word ikhrdj was also written in shorthand next

to the summary of the document in the fard.*® Scribes would sometimes add a

> QAP, p. 66.

' QAP, p. 68-69.

TQAP, p. 71.

S QAP, p. 71.

¥ QAP, p. 75.

2 See the facsimile: QAP, p.183.
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remark on the margin of the fard to say that the contract had been annulled on an
order of the Tammami shaykh al-islam (hasb al-amr-i shari‘at-madar ikhraj
shud).*!

The names of nearly all the scribes that worked for the Tammami
family are known from surviving transcripts (sawdad/ri-niwisht) of original
documents.*” In a transcript, in the place where the seal of the scribe appeared in
the original document, the name of the scribe appears followed by a brief
description of their duty whether they wrote contracts (muharrir-i shar iyyat) or
were mainly involved in registration (thabt-dar-i mahkama).*® From the names of
the scribes it appears that most of them were either Husayni sayyids of Shiraz or
came from old patrician Shirazi families such as the Inja.**

Some scribes seem to have become a permanent fixture of the
Tammami court. The seals of two scribes in particular appear on a very large
number of documents. Sayyid ‘Alt Husayni was a scribe in the Tammami court
for around twenty four years from 1229-1254/1814-1838, while Hajji Mirza
Muhammad Thabtdar served the Tammamis for over forty years from 1263-
1310/1847-1892.%

The scribes of the Tammami court also acted as professional court
witnesses (‘udiil). They affixed their seals directly on to original documents they
wrote. This meant that parties who came to court to write a document did not

have to bring their own witnesses. It is not uncommon to find anywhere between

*L QAP, p. 75; see the facsimile, QAP, p. 182.
2 QAP, p. 59.
2 QAP, p.55.
 QAP, p.60.
2 QAP, p. 55.
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two up to ten seals belonging to scribes of the court floating usually above the
first line of documents produced by the Tammami court.”°

There appears to have been a precise order in which the scribes
affixed their seals on to a document. Those who had worked for the court longer
affixed their seals near the right hand margin as close as possible to first word of
the document and the registration remark. More recently apprenticed scribes
would then begin to affix their seals usually following a straight line from right to
left in order of precedence. The exact order in which the scribes sealed documents
was probably only known to the scribes themselves and was a means of
preventing forgery.

Besides the promulgation, registration and archiving of documents,
the Tammami court also notarised original documents and transcripts. The
notarisation of a document involved the writing of a legalising remark or sijill (pl.
sijillat) usually starting from the top left hand corner of the document.”” What is
not always clear in Qajar Iran is whether the sijil// was written by the cleric or by a
scribe. Some highly stylised sijills were probably executed by professional
scribes. The Tammami shaykh al-islam wrote his sijill in his own hand and this is
explicitly indicated by the expression wa katabahu or ‘wa katabahu al-da 7T
written in a stylised form at the end of the sijill.**

The sijill would usually begin with a pious expression. Some of the

pious expressions found in the sijills of the Tammami documents include: hiz; hii

26 See the facsimile in QAP, p.172.

?7 For a discussion on the sijill in Qajar deeds of sale see Christoph Werner, “Formal Aspects of
Qajar Deeds of Sale” in Nobuaki Kondo ed. Persian Documents. Social History of Iran and Turan
in the Fifteenth-Nineteenth Centuries (London: Routledge, 2003), pp. 32-36. 1 prefer the
translation ‘legalising remark’ for sijill rather than Werner’s judicial endorsement. See Monika
Gronke’s use of legalising remark for pre-Mongol and Mongol deeds: Arabische und persische
Privaturkunden des 12. und 13. Jahrhunderts aus Ardabil (Aserbeidschan) (Berlin: Klaus
Schwarz, 1982), p.146. The word sijill used in a Persian context as a legalising remark must be
distinguished from its use in the Ottoman world to refer to a gadi court register.

2% See the facsimiles in Hasan Shahristani, Jilwa-hd-yi hunar, pp. 63-64.
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hit; huwa hasbi; hasbt allah; hasbi allah ta‘ala; bismillah al-rahman al-rahim,
bismillah khayr al-asma’ and bismillah wa [-hamdu lillah. These expressions
seemed to have functioned as a sign or motto ( ‘a/lama) and can be traced to the
Safavid period.”” They were meant to make it easier for the reader to recognise
who had endorsed the document without having to read —the often very difficult to
read- sijill or the seal affixed below it.

It would require a more detailed study of the Tammami documents to
determine the motto of each of the Tammami family members and the network of
Shirazi ‘ulamd’ that collaborated closely with their court. The motto of the
Tammami shaykh al-islam of the NasirT period was hasbi allah.*® The motto was
instantly recognisable because the sa’ and the sin were elongated as two long
parallel strokes and the word al/lah was written high above hasbr.

Though we do not know precisely when, it seems that by the 1870s
other judicially active Shirazi u/ama’ had begun to use this stylised motto. In fact
the scribes who worked in the other shari‘a courts of Shiraz in this period not
only copied the motto of the Tammami shaykh al-islam but also began to affix
their seals in a particular arrangement on documents they issued. The documents
these courts promulgated also have a registration remark almost identical to the
stylised remark of the Tammami shaykh al-islam court.

The most plausible explanation for this uniformity in practice seems to
be that scribes moved from one court to another and introduced these techniques

which had probably been passed down through successive generations in their

** The use of mottos by judicially active Iranian ‘ulama’ can be traced back to at least the Safavid
period, the famous motto of the Safavid sadr for example was huwa llahu wa la siwahu, see the
facsimiles of judicial decrees (mithal) issued by various Safavid sadrs in Umid Rida'1, “Sanda-
shinasi-yi mithal dar dawra-yi dawra-yi safawiyya hamrah ba shish mithal-i naw-yafta” MJ 47-48
(1383sh/2004), pp. 68-84.

0 See Sayyid Ja far Husayni Ashkawari, Asnad-i shar T dar kitab-khana-yi Mirza Muhammad
Kazimayni, document no.132.
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families. One thing is for certain, the sophisticated way these documents were
produced suggests that shari‘a courts of Shiraz in general and the court of the
Tammami shaykh al-islam in particular were by no means ad-hoc shari‘a court
sessions.

Fasa'1 notes with pride that the shari‘a courts of Shiraz did not issue
documents that abrogated each other (nasikh wa mansiikh) as was common
elsewhere.”' By this he no doubt means, as we have already seen in the case of the
Tammami court, that documents were properly registered and archived. The
reason for this professionalism must be found in how Shiraz came to inherit the
practice of appointed shari‘a courts of earlier periods, notably the Zand and

Afsharid period but also the Safavid era.

1.2. Mujtahid-i Sangalaj1's court in Tehran

If the Tammami1 court was a relic of the older appointed courts of
Shiraz, the NasirT era shari'a court of Muhammad Sadiq Tabataba’'it known as
Mujtahid-1 Sangalaji (d.1300/1883) seems to represent a new type of court.
Muhammad Sadiq Tabataba’1 came from a scholarly family. His mother was the
daughter of a leading Ustli jurist Sayyid Muhammad Tabataba't (1180-
1242/1766-1826) known as Mujahid. We have no evidence however to suggest
that his family had held judicial posts as was the case with the Tammamis of
Shiraz. In brief he does not seem to have been heir to a local shari ‘a court.

Muhammad Sadiq Tabataba't studied in Kerbala under the famous

Usilt professor Sahib Fustl (d. 1254/1838-39). Muhammad Sadiq was acquainted

3! Fars-nama-yi Nasiri, p. 914.
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with the juristic methods of usii/ al-figh. He wrote a commentary in Arabic of his
teacher’s famous treatise on the subject.**When he returned to Iran he settled in
the quarter of Sangalaj in Tehran where the locals called him Mujtahid-i
Sangalaji. At what point Mujtahid-i1 Sangalaji opened a shari ‘a court at his house
in Sangalaj and began to actively register documents is not known. Two registers
(daftar-i shar ‘iyyat) from his court have survived. Both are Russian made and
leather bound. The first register covers the years 1867-1869 and the second
register runs from 1875-1879.%

From the evidence of surviving original documents that have his sijill
and also have a registration remark, it seems that his court was registering
documents before and after the period covered by the registers — from around
1277/1861 until shortly before his death in 1300/1883. It is quite likely therefore
that there are some registers which have not survived. During this period
Sangalaji employed at least ten different scribes.’* As with the Tammami court of
Shiraz we know their names by comparing the seals they used to register original
documents with the transcripts.

The registration practice of the scribes that worked in Sangalaji’s
court was simpler than at the Tammami court in Shiraz. Sangalaji’s scribe simply
wrote it was registered (thabt shuda) on the verso of the document and another
scribe - the registrar (thubbdt) - affixed his seal under it (see fig.2). This was done

exactly where Sangalaji’s sijill appeared on the recto.

2 See Ms.no. 31992, fol. 1b-56b, ‘Abd al-Husayn Ha’iri ed. Fihrist-i Nuskha-ha-yi Khatti-yi
Kitab-khana-yi Majlis-i Shiira-yi Islamt (Tihran: Kitab-khana, Mitiza wa Markaz-i Asnad-i Majlis-i
Shira-yi Islami, 1378sh/1999), p.777

3 The two registers are in the Markaz-i Asnad-i Tihran, ms.no. 296/23845.

3* For the names of the scribes that worked for Mujtahid-i Sangalaji, see Umid Rida'i, “Aqa
Sayyid Sadiq Mujtahid-i SangalajT wa thabt-i niwishtijat-i shari Tyya” MJ 56 (1385sh/2007), p.59.
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Fig.2. The registration remark thabt shuda and seal of the court registrar on the
verso of a shari ‘a ruling of Mujtahid-1 Sanglaji dated Dhii al-Hijja 1281/April

1865°°

The document was then copied by a scribe into the register. At the top
centre of each folio of the register the date was written as follows: yawm 25 Rab1’
al-Awwal 1285/16™ day of July 1865.>° Some days of the month are missing in
the register which suggests that the court was probably closed or on those days or
no documents were registered. The documents were copied starting from the top
right hand side of each folio going downwards to produce two columns of text.
Each document was separated from the next by a line with a hook at the end
which was a cipher for the word sanad (document). If there was no space at the
end of a column for a document that had already been started it was completed on
the nearest margin or if it was a single line in the space that would form between

two columns. This was to ensure that each new column of text would always start

3 Document n0.67032/692, Sazman-i Asnad wa Kitab-khana-yi Milli-yi Tran, Tehran. The ruling
is written on beige European paper, dimensions 32 x 21.5 cm. I would like to acknowledge the
kind help of Khanum-i Qadi at the Sazman-i Asnad and ‘Al Mir-Ansar1 for helping me obtain an
image of this document. The inscription of the seal of the court registrar is: muhammad b. bagir
al-husayni 1264/1848.

3% AM, p.149.
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with a new document. A column could contain anywhere between one up to four
documents.

Before registering a document under the cipher sanad, the scribe
would leave some empty space. Sangalaji would later fill it with the same sijill he
wrote on to the document being registered. If, however, Sangalaji decided not to
endorse the original document or the transcript perhaps because he felt it was a
forgery or there had been a problem with the contract he did not fill the space left
by the scribe for his sijill.”’

If the court made a transcript from a document that had been
previously registered, this was noted by the scribe.® Sometimes people came to
court asking for transcripts to be made of documents which had not been
previously registered. These were documents which Sangalaji had endorsed but
were from the period before he had begun to maintain a register. In such a case
the scribe would register the document that had been brought. Then he would
make a note in the register that the transcript being issued by the court was of a
document which had been endorsed by Sangalaji but had not been previously
registered.””

When Sangalajt wrote the sijil// he had written on the transcript in the
empty space left in register he would also make note of how many seals and sijills

the original document brought to court had contained. Sangalaji took great care to

ensure that the complicated rules of Arabic gender agreement between numbers

37 See for example the musalaha-nama registered on 13 Dhi al-Hajj 1284/6 April 1868 with empty
space left by the scribe and not filled with SangalajT’s sijill, AM, p.81.

3% “The transcript is the same as the document that was previously registered in full” (sawad hamin
nivishta ast ki mufasallan thabt shuda), see AM, p. 11.

% “His Eminence [Sangalaji] had affixed his blessed seal on to the original document on the 18™ of
Shawwal 1271/4 July 1855 but it was not registered, therefore, it is now being registered on this
date when a transcript of it was made” (asl-i in niwishta dar 18 Shawwal sana 1271 bi muhr-i
mubarak-i jinab aqa risida wa thabt nashuda bud lihadha dar in tarikh ki sawad shuda ast thabt
mishawad), see AM, p. 11 and p.149 (right hand column) for a muslaha-nama and a waqf-nama
registered with this type of remark on 25 Rab1’ I 1285/16 July 1868.
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and objects were properly observed when doing this.*” This was because he
always wrote his sijills in Arabic and in naskh. The scribe who registered the
document wrote in shikasta-nasta ‘liq.

There were occasions when a document would be brought to court
simply to be compared with its registered entry. The scribe would first locate the
document in the register and then make a note of the date it was registered
probably to make it easier for Sangalaji to find the document and make the
comparison.” Once Sangalaji had compared the document with its registered
entry he would write a sijill on to the document that it had been compared with its
registered entry and was found to be the same.** The same sijill would be written
into the register in the empty space left by the scribe.

If the court made more than one original document (nusakh-i
hamsang) this was noted in the register as follows: dhalika I-kitab nuskhatan (two
originals).” If someone lost an original document and need a replacement he
could come to court and a new one was issued based on its registered entry.** This
was usually noted by the scribe into the register with the expression: al-muthanna

ast tak nuskha-yi awwal mafqiid shuda ast (it is the second one the unique original

40 “The transcript corresponds to the original which has thirteen seals altogether on the recto and
verso and twelve sijills on the recto. Written by the miserable wretch on the night of 25 Rab1* al-
Awwal 1285/16 July 1868 (al-sawad mutabiqun li-aslihi I-mushtamal matnan wa zahran ‘ala
thalthata ‘ashara khataman wa matnan ‘ald ithnay ‘ashara sijillan harrarahu al-aqall fi layla 25
shahr Rabi‘ al-Awwal 1265), see AM, p.11 and bottom left hand corner p. 148.

% “This document was registered on 3 Ramadan 1284/29 December 1867. [Written on] 19
Shawwal 1284/13 February 1868 (in tamassuk dar tarikh 3 shahr Ramadan al-mubarak sana
1284 thabt shuda ast, bi tartkh 19 Shawwal 1284), see AM, p. 11 and the top margin note on the
left hand column, p.34.

1 “It corresponds to its registered entry and is valid. Written by the miserable wretch on 19
Shawwal 1284/13 February 1868 (muwafig-i thabt wa mu ‘tabar ast; harrarahu al-aqall fi 19
Shawwal al-mukarram 1284), see left hand column last entry AM, p.52

> “This document on 5 Dhii al-Hajj 1284/29 March 1868 was annulled and the seal of Sangalaji
was removed from the original” (in nivistha bi-tarikh-i panjum-i shahr-i dhi hijja 1284 batil shud
wa muhr-i jinab aqa kishida shud), see AM, p.12

2 AM, p.12.

“AM, p.12
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is lost).”” In cases of litigation SangalajT certified claims based on documents that
were lost and only preserved in his register.*

The scribe annulled an original document by removing Sangalaji’s
seal from it. A line was then drawn across the registered entry of the document
and a remark was written next to it noting that it had been cancelled.?’ If a
document was modified and a new version was registered, the scribe would make
a note next to the original entry that it had been changed and that a new version
had been registered.*®

From the preceding discussion it will have become clear that Sangalajt
was scrupulous when it came to the registration of documents. This makes sense
in light of I'timad al-Saltana’s report that there had been a plot in Tehran to
discredit his judicial authority.*” It would also explain Sangalaji’s peculiar
practice of writing coded letters and numbers (abjad) below sijills he wrote in
original documents.”® The fact that Sangalaji registered each and every sijill he
ever wrote whether on an original document or on a transcript would have made it
almost impossible to forge his siji//. When precisely Sangalajt began to use abjad
letters and numbers under his sijills is not known. The fact that some of his earlier
sijills do not contain these codes does seem to suggest that there had been some

sort of conspiracy against him.

¥ AM, p.12

% AM, p. 12

7 «“This document was changed in terms of its text and its sijills and has been written and
registered twice” (in nivishta sijillan wa matnan taghyir dada shuda wa diit martaba nivishta wa
thabt shuda), see AM, p.12.

*AM, p.12

* I'itimad al-Saltana notes: “a group of unscrupulous devils had gathered around the door of his
[Sangalaj1’s] court. They would take bribes from the litigants and through various evil suggestions
would find ways of weakening the binding force of the rulings of that great leader of Islam
[Sangalaji]” (jami‘ az shayatin bar dar-i mahkama-yi way gard amada budand az mutarafi
rishwa misitadand wa bi-anwa ‘-i wasawas wa lata’if dar-i istihkam-i ahkam-i an ra’is-i islam
rakhna afkandand), see Umid Rida’'i, “Aqa Sayyid Sadiq Mujtahid-i Sangalaji wa thabt-i
niwishtijat-i shari Tyya”, p.61;

% For a sijill with abjad ciphers, see Umid Rida'i, “Aqa Sayyid Sadiq Mujtahid-i Sangalaj1”, p.60
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Like the seal, the sijill was a critical part of a document. Sangalaji
began his sijill in original documents with his own instantly recognisable stylised
motto, bismihi ta‘ald. The sijill itself was written in naskh with few or no dots

(see fig 3).

Fig.3. Mujtahid-i Sangalaj1’s sijil/ and seal on a shari ‘a ruling dated Dhu al-Hijja
1281/April 1865

Though Sangalaji does not explicitly state at end of his sijill that he
wrote it in his own hand, there can be little doubt that he did. The Qajar capital
was far too dangerous to leave the writing of sijills (sijill-niwisi) or secret codes
(ramz-niwisi) in the hands of scribes. Some of the most powerful men in Qajar
Iran visited Sangalaji’s court. They registered documents concerned with major
transactions of land and property in places as far afield as Ardabil, Isfahan,

Khurasan, Yazd and Fars.>

! Document 10.67032/692, Sazman-i Asnad wa Kitab-khana-yi Milli-yi Iran, Tehran. The text of
the sijill reads al-amr kama sutira wa zubira hurrira fi silkh dhi al-hijja al-haram sana 1281 (the
matter is as it is stated and recorded [in this document]. It [the siji//] was written during the last
days of the month of Dhii al-Hijja of the year 1281/April 1865). The inscription of the seal (saj i
muhr) is muhammad sadiq al-husaynt al-tabatabai.

2 AM, p.14
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There is further evidence among the registered documents that
Sangalaji’s authority in Tehran was greater than that of the provincial Tammami
shaykh al-islam of Shiraz. One of the documents in the published facsimiles of the
register is a certification that SangalajT issued to a scholar named Aqa Mirza
Asadullah Yazdi who had just returned from his studies in the ‘atabat. In the
document Sangalaji certifies his ijtihad, appointing him to be his ‘representative’
(na’ib) and authorising him to exercise jurisdiction over all matters relating to
moral probity and public order (dar umiir-i hisbiyya-yi shar iyya) and any other
area that falls within the jurisdiction of a scholar who meets the requirements of
being a mujtahid (dar har amri ki sha’'n wa mansab-i mujtahid-i jam ‘i al-shara’it
ast).”

The issuance of certifications of this kind was generally the
prerogative of a trained Usili jurist of high rank. It is doubtful if the Tammam1
shaykh al-islam of Shiraz during this period possessed the type of authority
necessary to issue a certification of ijtihad of this kind. As significant as
Sangalaji’s certification of ijtihad is the evidence of the legal rulings contained in
his register. Sangalaji seems to have been actively involved in shari a litigation

and was often asked to ratify the rulings of other Tihrani ‘wlama’.*

3 AM, p.93, right hand column first entry; 29 Dhi al-Hijja 1284/22 April 1868: “bismillah al-
rahman al-rahim makhfi nabashad ki jinab mustatab ‘umdat al-‘ulama’...dqda mirza asadullah
yazdt ki muddati darv ‘atabat-i ‘aliyyat mashghil-i tahsil-i ‘ulim-i shari‘'a wa fada’il wa fawadil-i
diniyya az khaliga wa ‘amaliya namida-and wa kamal-i taraqqi dar ‘ilm wa ‘amal az baray-i
ishan bi-ham risida ast wa har-chand khiid-i ishan az har jihat qabil hastand ma‘a dhalika n
aqall-i khuddam-i shart ‘at-i mutahara bi-istijaza wa istinaba-yi khiid-i ishan na’ib namiidam wa
ijaza dadam dar umir-i hisbiyya-yi shar ‘iyya balki dar har amrT ki sha’n wa mansab-i mujtahid-i
jami* al-shard’it ast allahumma wa hadhihi I-maradika harrahu al-aqall muhammad sadiq ibn
muhammad mahdr al-husaynt al-tabataba 't fi awakhir dht al-hijja al-haram 1284~

> For examples of ratifications see for instance AM, p.150, right hand column first entry: “hukm
sadir az jinab mustatab ‘umdat al- ‘ulama’-i al-a ‘lam wa qudwat al-fuqaha’ al- ‘izam shaykh al-
mujtahidin akhiind mulla ‘alt [Kani] dama baqa 'vhu nafidh wa mumda ast harrarahu al-aqall ft
22 shahr rabt ‘ al-mawlid 1285 ”; there are a very large number of entries in the register ratifying
the rulings of several Tehran based mujtahids: Hajji Mulla ‘Al Kan1, Mirza Muhammad Baqir
and Sayyid Isma ‘1l Bihbahani. These mujtahids operated their own shari ‘a courts in Tehran and
seem to have collaborated closely with Sangalaji’s court.
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Besides the large numbers of ratifications that are contained in
Sangalaji’s register, another type of ruling he issued — the ruling of appointment —
also suggests he was more authoritative than the Tammami shaykh al-islam of
Shiraz. This type of hukm was issued to appoint someone the administrator
(mutawalli) or supervisor (nazir) of an endowment or as a legal guardian (gayyim)
of minors or orphans.” A ruling of appointment issued by Sangalaji that has
survived independently suggests that his rulings were also probative beyond the
region of Tehran. A certain Shaykh Hasan from Simnan province asked Sangalaji
to issue a hukm appointing him to the post of trustee of the local shrine of
Imamzada Muhammad in Bastam.>®

In concluding, the primary function of the Tammami court in Shiraz
and Mujtahid-i Sangalaji’s court in Tehran was to promulgate, notarise, annul and
register legal documents. Registration was perhaps the most important. In terms of
practice, SangalajT’s status as a locally recognised jurist appears to have given his
court considerable prestige. He seems to have presided over one of the most
important, if not the most important shari‘a court in the Qajar capital during the
NasirT period.

The Tammami court of Shiraz on the other hand was a provincial
shari ‘a court of an old notable ‘u/ama’ family. If the Nasir1 era Tammami shaykh
al-islam was recognised by his contemporaries as a jurist, he was a provincial
local jurist. Though his judicial authority might have been absolute in Shiraz, he
was probably not as authoritative elsewhere. The source of the judicial authority
of both the Tammam1 shaykh al-islam and Sanglaji was not an ascetic lifestyle, or

teaching or abstruse scholarship. They derived their authority from the active part

> See Sangalaji’s appointment of a gayyim left hand column second entry, AM, p.36; for an
example of a mutawalli appointment see left hand column second entry, AM, p.101;
DA, p.189, facsimile, p.190
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they played in the daily administration of shari ‘a justice in the towns they lived
in. It was their court registers and their court archives that gave them power and
influence. The instantly recognisable stylised mottos of their sijills (hasbi allah
and bismihi ta ‘ald) was a mark of their judicial authority. The mysterious sijill in
Arabic with its few dots barely readable let alone comprehensible was not all. In
Shiraz, the floating seals of the scribes — the exact arrangement was known only
to them - and the stylised registration remark also lent an air of authority to the
local shari ‘a court.

Another source of judicial authority for the Tammami shaykh al-islam
and Mujtahid-i Sangalaji was their close collaboration with other local ‘ulama’
and with the Qajar government. In general Sangalaji would endorse and ratify
documents promulgated by other leading Tihrant ‘ulama’. These documents were
in turn recognised as binding by Qajar officials responsible for enforcement. If,
however, there was a break down, either in the collaboration between the local
‘ulama’ or between a cleric and the government authorities, as was often the case
in complex litigation, the ruling of a locally recognised jurist could be challenged

and sometimes even circumvented.
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Chapter 2

The jurist’s ruling in shari ‘a litigation: A structural analysis
Introduction

The term ‘ruling’ is used in this thesis to refer to the legal text

issued by the jurist. A common word used in the Qajar sources to refer to the
jurist’s ruling is hukm (pl. ahkam). 1t is a problematic term because decrees and
orders issued by the secular authorities in Qajar Iran were also called hukms. In
some cases to distinguish between the two types of hukms, the adjective shar
or sharT was added for religious rulings giving hukm-i shar" and hukm-i
shar T - a ruling of the sharT a.

The adjective muta“ (to be obeyed) is used for both secular hukms
and religious hukms.> So for instance an order of the Qajar shah, a farman, might
begin hukm-i jahan muta * shud ‘an imperial decree to be obeyed by the world was
given’. In the case of the hukm of the jurist, muta“ was often combined with a
synonym lazim al-ittiba * (literally what must be followed). This was then used in
connection with shar’ so we have: hukm-i shar-i muta‘*-i lazim al-ittiba At
should be noted that hukms of the secular authority are never referred to in the
sources as being /azim al-ittiba‘. This construction seems to have been reserved
exclusively for shari‘a rulings. It was used whenever it was important to

emphasise the binding character of the ruling.’

" AATA.6, p. 224: surat-i hukm-i shar -i sharif ast; AATA.6, p.225: kashifa az hukm-i shar ast
na fatwa wa shahadat;

2 RwM, p. 225: hukm-i shar ‘i-yi maqsud; PA, p.44: zahmat kishida hukm-i shar ‘i-yi u ra dar sadr
‘arida marqiam farma 'id,

S PA, p-66: balt bi-muqtada-yi in hukm-i muta‘ wa ahkam-i jam i digar az ‘ulama’

4 AATA.6, p. 226: hukm-i shar -i muta -i lazim al-ittiba ‘sadir farmiidand

> PA, p.100: hukmuhu al-muta ‘ lazim al-ittiba‘
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There are several other adjectives which were used to stress the
probative aspect of the shari’a ruling. These include nafidh meaning probative
and madin which means cutting, incisive and effective.” The expression
hukmullah’, the verdict of God, was used strictly for shari'a rulings.

Several generic terms used to refer to the ruling of the jurist are also
very common. The first is the term niwishta and its plural niwishtijar.® Almost
anything a jurist wrote was a niwishta. It was often used in the plural and as a
synonym pair with ahkam to create the expression: ahkam wa niwishtijat-i
‘ulama’ ‘the rulings and the writings of the ‘ulama ™.

Another frequently encountered term in connection with the writing of
a jurist is mujawwiz or permit.’ Litigants often felt they held a permit in their
hands. Much litigation therefore focused on validating and invalidating these
permits. In some cases what had been written by a jurist was considered to be a
taklif-i shar'T or religious obligation.'” Jurists liked to think of what they had
written as a sharh or clarification."

The term fatwa pl. fatawa (opinion) is rarely ever encountered
independently in connection with the writing of a jurist in Qajar shari ‘a litigation.
If it is used it is as a synonym of hukm.'> In some cases, however, the term is

explicity used in the sense of opinion. This happened when it was nessecary to

% AM, p.53: hadha al-hukm al-sadir min jinabihi dama baqa whu madin wa nafidhun ; AM, p.75:
ahkam-i sadira az jinab mustatab...nafidh wa mumda ast; mumda by extension means
undersigned, countersigned;

"PA, p.110: bayan farma 'id ta hukmullah jalla sha nuh jari shawad 75

8 ATAA.6, p. 213: bar qatiba lazim ast ‘amal bi-mugtada-yi in niwishta namida bashad,
AATA.6, p.139: musajjalat wa niwishtijat i ra mandt danand; AATA.6. wa mulahiza-yi ahkam
wa niwishtijat-i jam T az ‘ulama’

’ AATA.6.7.400: tahqiq-i bay i waqf bi-wasita-yi wujid-i mujawwiz;

YPA, p.130: ki taklif-i shar T mu ‘ayyan shawad; PA, p.113: har chi bi-nazar-i sharif-i hadrat-i
‘alt risida mufassalan mashrithan marqum farma’id ki ba ‘d-ha taklif-i shar ‘iyya dar in bab baray-
i jam T ma ‘lam shawad; see also PA, p.122 for the use of dii kalama: dii kalama dar hamin waraqa
margum wa bi-khatam-i sharif muzayyan farma’id

" AATA.6.229: wa marhim a‘la allahu maqamahu sharh-i mabsuti niwisht

12 See for example Irene Schneider, “Ifi@’ in der Schia”, p.86, footnote 57: hakim-i shar * bi-
hagqiqat-i ma fatwa dada hukm-i shar T dar dast ast;
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specifiy that the jurist had acted as a judge in the case and issued a probative
judicial decision and had not merely given his considered opinion as a mufi."

In this chapter we will examine how rulings were issued in practice by
Qajar jurists. The discussion I will present here is a perliminay appraisal. There
are three reasons for this. The first is that the corpus of documents I have used
here is too small to allow for any sort of definitive conclusion. Secondly since
there was no regulation controlling how rulings were written in Qajar Iran almost
every jurist had his own way of issuing rulings. This makes it exceedingly
difficult to provide an accurate description of how rulings were promulgated.

Some jurists who took an active part in the daily administration of
justice, like Mujtahid-1 Sangalaji in Tehran mentioned in the last chapter, appear
to have developed their own personal and instantly recognisable style of writing
and issuing rulings. There also appear to be some regional similarities. Certain
phrases and expressions were used by almost all Qajar jurists. It will require a
good number of jurist-specific and town or region-specific studies of legal rulings
before we are in a position to understand the way rulings were promulgated.

Finally, given that there has been almost no research on shari‘a rulings
before the Qajar period, it is difficult to make any remarks about how the rulings
of Qajar jurists are similar to or different from the shari‘a rulings of their
predecessors.

Qajar jurists appear to have issued rulings in three ways: (1) as a reply
to a hypothetical petition; (2) as a reply to a specific petition and (3)

independently without a petition. In what follows I will look at five rulings

5 AATA.6, p. 222: gharad in ast ihtimal biidan-i in niwishta fatwa ba ‘id ast
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promulgated by jurists from Qajar Iran in disputes over wagf property.'* The first
ruling was issued as a reply to a hypothetical petition. Two were issued as
responses to specific petitions and two appear independently as certificates with

no petition.

2.1.The ruling as a reply to a hypothetical petition (istifta’)

2.1.1. General remarks

One way for the ruling to be issued was as the reply (jawab) to a
hypothetical petition. The general term used for petition in the sources is ‘arida. A
petition, however, that presented the facts of a case hypothetically was known as

an istifta’. The istifta’ can be divided structurally into the following sections:

a. The address to scholars
b. The facts of the case presented hypothetically

c. The request for a ruling

2.1.2. The address to scholars (khitab)

The first part consisted of a general address (khitab) to scholars and
jurists. The expression used in late Qajar Iran was: az hudiir-i ‘ulama’-i a ‘lam wa
fuqaha i fakhkham kaththara allahu amthalahum istifta’ wa isti lam mi-namdayad

dar in ki (an opinion is requested from learned scholars and erudite jurists - may

' Umid Rida’1. Panjah wa yak ‘arida wa hukm-i shari‘: Majmii ‘a-y7 az pursish-ha wa pasukh-ha-
yi ‘ulama-yi barjasta-yi dawra-yi Qdajar dar mawdii -i waqf (1253q-1346q). Tihran: Mu ‘awinat-i
Farhangi-yi Sazman-i Awqaf wa Umir-i Khayriyya, 1383sh/2005; [PA]
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God increase their numbers — on the following)."” It was common practice to
leave an empty space between the end of kaththara allahu amthalahum and
istifta’ wa isti lam.'"® There are few hypothetical petitions which have survived
from the early Qajar period. One example is examined in chapter 3 (see document
2). It contains no khifab and begins directly with the facts of the case presented

hypothetically.

2.1.3. The facts of the case presented hypothetically

To present the facts of a case hypothetically involved substituting the
names of the parties involved with non-specific names like Zayd and ‘Amr which
were traditionally used to demonstrate the rules of classical Arabic grammar.
Sometimes the generic ‘so and so’ (fulan) would be used. The disputed object, for
instance a village, would also be referred to vaguely in indefinite form for
instance garya-i ‘a certain village’ without giving details of name, location or

.
boundaries.'”

2.1.4. The request clause (istid 'a)

" In Safavid Iran, the khith which seems to have been used in istifia’ was: chi farmayand
‘ulama’-i imamiyya wa fuqaha’-i ithna ‘ashariyya abadat ayyam afadathum bayna l-bariyya dar
in masa’ala ki (see PZ, p. 496); the first part of this expression chi farmayand survived in Qajar
Iran but was used mainly in specific not hypothetical petitions (for an example see below).

16 See facsimiles in PA, p.157, 169, 173, 175, 179; this rule is not always followed, see p.163, 167,
p.181

7 1n istifta’ from early twentieth century Samarqand, the Arabic indefinite particle kadha (such
and such, so-and-so) is used after nouns to make the case hypothetical, see Kenichi, Isogai, “Seven
Fatwa Documents from Early 20™ Century Samarqand: The Function of Mufti in the Judicial
Proceedings adopted at Central Asian Islamic Court” Annals of Japan Association for Middle East
Studies 27 (2011), pp.274-275
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After the facts had been presented there was a transition to the request
for the ruling which was usually indicated by a verb like istid ‘@ namiidan. The
final part of the request usually contained a question, which began with the
interrogative particle aya@ and would offer two possibile outcomes for the
hypothetical situation described. The date was sometimes also written at the end
of the petition.

The different parts of the istifta’ described above were written at the
bottom or usually bottom left hand corner of the folio. Each mujtahid who was
asked for his view on the case would fill the empty space created between the text

of the istifta’ and margins of the document.'®

2.1.5. The reply (jawab)

The reply usually begins with a pious invocation like the basmala or
bismillah khayr al-asma’ (in the name of God the best of names). The expression
dar surat-i mafrida (in the hypothetical situation described) was often used in
both the istifta’ and its reply.

The reply usually ends with an Arabic expression meaning ‘it was
written by’ (harrarahu) or ‘it was written on’ (hurrira fi) if the date is included.
The seal of the mujtahid was almost without exception affixed below the reply. In
some cases if the mujtahid wanted to make it clear he wrote the reply himself and
it was not written by his scribe the Arabic bi-yadri (literally with my own hand)

was often used.'” The angle of the reply to the text of the istifta’ depended on the

'8 See for instance facsimiles in PA, p-79; 121; 191;

' See examples of this in the following specific petitions: PA, p. 18: “katabahu bi-yadihi al-
faniyya aqall al-sadat wa ahqar al-mawjadat al- ‘abd al-athim”; p.19: “harrahu bi-yadihi I- ‘aniyya
al-‘abd al-dhalil ft bab rabbihi al-jalil”,
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preference of the local mujtahid or his scribe. It could be written parallel to the

text of the petition. Mostly however the reply was written at an angle to the text of

the petition.*

We will now examine an example of an istifta’ and the ruling issued

by a jurist named Muhammad Sadiq b. Muhammad Taqi (for the text see

document 1 at the end of this chapter).”!

A petition to Muhammad Sadiq b. Muhammad Taqt and its reply

[Petition]:

An opinion is requested from learned scholars and erudite jurists — may
God increase their numbers on the following: Zayd and two other people
have together rented the yields of certain wagflands from its trustees for a
period of six years through a settlement contract,

without stating clearly what the respective yields of the estates belonging
to the wagqf are; instead they have only mentioned their names.

They have also never taken care to ensure what is in the best interests of
the wagf.

They have also made it a condition [in the settlement contract] that if
during the period of rent a lessee comes along who is willing to pay a

higher rent, the trustees have no right to annul the settlement contract and

20 See footnote 3;

2! This istifta’ was submitted to nine mujtahids in Tehran: Muhammad Sadiq b. Muhammad Taq,
Sayyid Hasan Mudarris, Aqa Sayyid Muhammad Imam-jum‘a, Ahmad Adhari Qummi,
Muhammad Mujtahid-i Bihbahani, Murtada Gharawi, Kamal al-Din Miusaw1 Bihbahani,
Muhammad Husayn Tihrani, Muhammad Hasan MiisawT, see PA, pp. 156-182.
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take possession of the properties from them. It is requested (istida
minamdayad):

6. Ifthere is a lessee who is willing to rent the properties for a higher
amount, taking into account what is in the best interests of the wagf,

7. 1is it possible in this hypothetical situation (dar sirat-i mafriidd) to annul
the settlement contract or not?

8. Please write whatever is the hukm of God on top of the petition.

Dated Dhii al-Hijja 1329/November 1911

[Reply]:

1. Inthe name of God, the best of names.

2. In the hypothetical situation described (dar sirat-i mafriida) in this
document, the condition that it cannot be annulled and [the lands] cannot
be removed from their possession is against the practice (sunna) [of the
Prophet and his Family].

3. Therefore this condition [put into the settlement contract’’] means the
contract was from the very beginning corrupt and void

4. and there is no need to ask whether it can be annulled or not.

5. God is the Knower of his rules.

6. Written by the miserable wretch

[Oval seal]: muhammad sadiq b. muhammad taqt

22 Document 1; the text specfies a settlement contract of yields of land (‘agd-i sulh-i manaf*i);
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2.1.7. Commentary

The petitioners were the trustees of wagf land. They were bound by a
settlement contract they had signed in which they had rented the yield of certain
wagf lands for a period of six years to ‘Zayd and two other people.”” They
wanted legal permission to annul the settlement contract because they had found
another lessee who was willing to pay a higher rent than ‘Zayd and two other
people’.

The framing of the question and the language used in the petition was
critical. The petitioners emphasised that ‘Zayd and two other people’ had not
taken proper care of the endowment. The expression used was sirfa wa ghibta-yi
wagf or ‘the best interests’ of the wagf. This was a particularly strong argument in
the context of wagf where the letter of the law could often be side-stepped if the
perpetuity of the endowment was threatened. Some mujtahids that ruled in favour
of the petitioner felt that if it could be established that the sirfa wa ghibta-yi waqf
had not been taken into account, it was a strong reason to annul the settlement
contract.

The petitioners also noted that ‘Zayd and two other people’ had
inserted a clause in the settlement contract which prevented it from being annulled
should someone come along who was willing to pay a higher rent and queried if
this was legal. Some mujtahids like Muhammad Sadiq b. Muhammad Taqi found
this a convincing reason for the settlement contract to be annulled; in fact they

noted that such a clause was illegal and the contract had been void from the start.

3 The term yield (manafi‘) of wagf land is used in the sources because wagf land was inalienable
only its revenues could be leased, the land itself could not be rented out.
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The third pretext offered in the petition was that ‘Zayd and two other
people’ had not mentioned the amounts of rent accrued by the respective wagf
properties in the original settlement contract. This last reason was, however,
rejected by the mujtahids. The mujtahids felt this was not a convincing argument
to annul the settlement contract.

From the preceding discussion it is clear that this type of hypothetical
petition was not written to mujtahids merely for religious edification. Both
petition and reply were written by someone who if not a mujtahid himself was
probably training to become one. The petition attempted to reflect the case at hand
as closely possible but without actually mentioning who the parties involved were.

The petition proposed certain arguments which were ‘accepted’ or
‘rejected’ in the replies. The replies varied from one or two lines to paragraphs.
Sometimes longer replies often present detailed theoretical arguments, which must
have been well beyond the comprehension of the average petitioner. In such cases
the intended reader was usually not the petitioner but a rival mujtahid who

supported the opposite camp. We shall see how this takes place in chapter three.

2.2. The ruling as a reply to a specific petition (‘arida)

The specific petition and its reply in terms of outward appearance
looks almost exactly the same as a hypothetical petition and its reply. The only
difference is in the text. The text of the petition and the reply now specifies the
names of the litigants, the claimant and sometimes defendant involved. The
petition also gives precise details about the disputed object and can contain a

summary of litigation (see below).
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2.2.1. The address (khitab) in a specific petition

Like the hypothetical petition, the specific petition also begins with a
khitab. Instead of a general address to scholars and jurists like in the hypothetical
petition, the khitab in a specific petition usually addresses one person. It consists
of several titles for the scholar to whom the petition is addressed. Each title is
made to end with an evocative alif, for example: hujjat al-islama qiblat al-anama
(O poof of Islam! O reference for mankind!). A pious phrase like adama allah
baqa ukum (may God prolong your existence) was often added after the titles.
Sometimes instead of a khitab, the specific petition begins with an expression like
bi-sharaf ‘ard mirisanad (it is petitioned).

A space was generally left after the khitab or the expression ‘it is
petitioned’ before starting the text of the actual petition. A specific petition could
of course contain both a khitab and the expression ‘it is petitioned’. In such a case
the space would be left after the khitab. The expression ‘it is petitioned’ would
now become part of the text of the petition.

In this section I will look at the structure and content of two specific
petitions and their replies (for the text see documents 2 and 3 at the end of the

chapter).

2.2.2. A petition to Sayyid Husayn Husayni

In the first petition a local Tihrani mujtahid named Sayyid Husayn

Husayni is asked to judicially certify a claim based on evidence presented to him
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and his personal knowledge of the case. The petition is divided into three parts:
the khitab, the claim and the request for a ruling.

The khitab used is: hujjat al-islama giblat al-anama. In the claim
section, the petitioner states that his father had been appointed prayer leader and
trustee of a mosque in Tehran and its related endowments including shops and
khans by the founder (wagif).

According to several documents the founder had stipulated that the
trusteeship of his endowment was to be inherited by the petitioner’s father and
after his death by his eldest son. The eldest son was also to take over the role of
prayer leader of the mosque. After a presentation of the claim, the transition to the
request for a ruling is made using the verbal expression mustad T ast ki (it is
requested that).

The request states that the ruling should be based upon the
documentary evidence that was presented before the mujtahid to study (az
niwishtijat-i mazbiira ki hadir ast wa bi-nazar-i jinab ‘ali risida) and what the
mujtahid had heard the founder say on the matter while he was alive (wa anchi

ham dar hal-i hayat-i nawwab-i mabrir shafahan bar jinab ‘alt ‘ard gardida).

[Petition]:

1. O proof of Islam! O reference for mankind! With regard to the mosque in

the Kiicha-yi Qummi-ha quarter of Tehran and its shops and khans and

related endowments,
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2. that were built and endowed by the deceased Mirza Muhammad Wali; he
[Mirza Muhammad Wali | had appointed my deceased father the prayer
leader of the mosque

3. and the trustee of the endowments. After the death of my father, the
trusteeship, the endowments and the post of prayer leader

4. are to revert to his eldest son. Based on the details mentioned and in
accordance with several writings in the handwriting and bearing the seal of
the deceased [founder],

5. the post of prayer leader of the mosque and trustee of its endowments now
belongs to me in order that I may act according to the wagf

6. and its stipulations. It is requested that (mustad 7 ast ki) you write [a
ruling]24 and embellish it [with your seal] based on the contents of the
documents presented

7. and which you have studied and based on what you heard the founder

8. say when he was alive. It is certain that it [the ruling] will make things

better. Safar 1282/July 1865.

The petition reveals no clues regarding what context the ruling, here a
judicial certification, was required. It ends with a vague line ‘it is certain that it
will make things better’ (ma lim ast marhimat khwahand farmud). There may
have been another pretender to the post of trusteeship or perhaps the petitioner
simply wanted to leave nothing to chance and wanted a certificate he could keep

at home. The ruling is brief:

** The word ruling and seal is implied here; other requests can be more specific especially when
they are in the context of litigation, see the request for a hukm-i shar T in a petition dated 17 Rab1’
IT 1283/30 July 1866: zahmat kishida hukm-i shart @ ra dar sadr-i ‘arida marqium farma’id
(please write the hukm-i shar 7 that applies to him [the defendant] in this case on top of the
petition), PA, p. 44;
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[Reply]:

1. In the name of God, the most Compassionate the most Merciful

2. The trusteeship of the mosque and its related endowments was previously
with the deceased

3. Hajji Sayyid Asadullah, and is now with Aqa Sayyid ‘Azizullah,

4. his eldest son, in accordance with what Hajj1 Muhammad Wali Mirza, the
deceased builder [of the mosque] and founder [of the endowments], has
written in his own handwriting

5. and this miserable wretch heard him say. In brief, the aforementioned is
the prayer leader of the said mosque and the trustee of the said
endowments.

6. Written on 4 Rabi’ I 1282/28 July 1865

[Oval seal]: ufawwidu amri ila allah ‘abduhu sayyid husayn al-husayni

2.2.3. Commentary

The mujtahid demonstrates he has some personal knowledge of the
case. He mentions the name of the claimant and his father but does not specify the
nature of the evidence only noting that it was written in the handwriting of the
founder. Similarly he states he heard something on the matter from the founder
but does not say what he heard the founder say which supported the claimant’s

claim. This is significant because a ruling which was vague about the evidence
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upon which it was based could be challenged. It was not unusual for a claimant to
petition the same mujtahid twice asking him to write the certification more

clearly.

2.2.4. A petition to Hajj1 Mirza Mahmud Tabataba’'1 Burijirdi

The second petition and its reply are more detailed. Here there can be
no doubt that the ruling was requested soon after some form of litigation had

occured:

[Petition]:

1. O proof of Islam! O propagator of the rules [of God]! May God prolong
your existence! The following is petitioned:

2. What do you say (chi mi-farmayand) regarding the fact that this
insignificant person, Haydar Quli, son of the deceased Murtada Quli Khan
Zangana, myself,

3. and as the proxy of Hasan Khan, son of the deceased Rida Quli Khan
Zangana, have proven through the oral testimonies of witnesses that [1]
one and half dang out of six shared dang of the field of Qishlaq, a field in

4. the district of Japalaq, and [2] all [six dang] of the field known as
Dawlatabad and [3] the piece of land called Ganja, which is famous as
Miyanrtidan and has the following boundaries: a boundary with the great
river that lies between the estates and lands of Ganja and Imamzada

Qasim,
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5. this is its southern boundary, a boundary with the great stream of Ganja,
this is its western boundary, and its northern boundary borders the adjacent
lands of the hamlet of Ganja and all the blessed fields

6. which form part of region of Kartilan. [All these three plots of land]
belong to the endowedments of the deceased HajjT1 Husayn ‘Ali Khan son
of the deceased Shaykh ‘Alf Khan.”

7. They were constituted as a wagf for the benefit of his lineal male
descendants. In our time, the beneficiaries and trustees of this endowment
are me and Hasan Khan and these fields and lands are being illegally and
wrongfully possessed by Hajji Darab and their Excellencies the sayyids of
Imamzada Qasim.

8. Prior to this the one and a half dang of [the field of Qishlaq] was in dispute
and Hasan Khan established it wagf status in legal proceedings
(murafa ‘atan) before you,

9. based on the testimony of the deceased Mirza Ma'stim and other
witnesses. The certification (thubiit) that you wrote and affixed your seal
onto is at hand.

10. Now in addition to that, [based on] the direct and indirect witness
testimonies of Sayyid ‘Azizullah, Hajji Mulla Ibrahim, Akhiind Mulla
Hidayat

11. and a large number of other people who cannot all be cited here because it
will lengthen this petition considerably, it is requested that whatever has

become confirmed and established for your eminence should be written

* For the endowments of Shaykh ‘Ali Khan Zangana chief of a prominent Kurdish tribe, minister
at the court of the Safavid Shah Sulayman and governor of Kirmanshah under Shah ‘Abbas II, see:
Ni‘matullah Qasimi, “Mawqifat-i Shaykh ‘Alt Khan Zangana” Mirath-i Jawidan 55
(1385sh/2007), pp. 47-50.
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above this petition in your honourable handwriting and embellished [with
your seal|

12. so that when it is required it may serve as proof.

Dated 20 Safar al-Muzaffar 1288/11 May 1871

2.2.5. Commentary

Following the khitab, the names of two claimants are clearly stated:
Haydar Qult b. Murtada Quli Khan Zangana and Hasan Khan b. Rida Qult Khan
Zangana. This is followed by a detailed description of the disputed object which
consists of land near the town of Japalaq in Luristan province. The claim is then
presented. The lands had formed part of a family endowment belonging to the
claimants but had been usurped by the defendants. Quite unusually for this type of
petition, the names of the defendants, Hajji Darab and the sayyids of Imamzada
Qasim, are mentioned.

A summary of litigation carried out by the two claimants, Haydar Qult
and Hasan Khan to establish the truth of their claim is then described. Both
claimants had at various times brought witnesses before the mujtahid who
testified that the lands were wagf and the claimants were its present trustees and
beneficiaries. The description of litigation ends with the request that the mujtahid
should write a ruling on top of the petition which certified the claim.

The petition gives no clues regarding a possible counter claim by Hajj1
Darab and the sayyids of Imamzada Qasim. Nor does it describe evidence the

defendants might have had in their possession in support of a counter claim. This
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makes it difficult to establish whether the claimants were requesting this ruling
before or after the defendants claim had been evalutated. The ruling was written
by a prominent local mujtahid of Burijird, Hajji Mirza Mahmtd Tabataba’'1

Burtjirdt:

[Reply]:

1. In God’s name the best of names

2. The wagf status of the lands mentioned in detail and specified with their
boundaries in this document has been proven and established according to
the shari'a based on witness testimony (bayyina).?

3. The possessors must vacate possession and surrender [these lands] to
Hasan Khan and Haydar Quli Khan. I made this judgement

4. after reflection [...] on 20 Rabi' I 1288 [?]/ 28 May 1871

5. written by the servant of the pure shari‘a

[Place of the seal of the deceased Mirza Mahmud Burtjirdt: a/- ‘abd al-

mudhnib mahmid al-tabataba ’1_]27

The unambiguous reference to the self in the sukm through the use of
the Arabic expression hakamtu bi-dhalika (1 made this judgement) was important.
It made it clear that what Mirza Mahmiid had written was a judgement in the case

based on the evidence presented. This was important because in Qajar Iran, a

*® Joseph Schacht, An Introduction to Islamic Law (Oxford: Clarendon Press, 1964), p.92.

" The document is a transcript (sawad) of the original (as/) and therefore does not contain the
actual seal of mujtahid. In transcripts it was common practice to write the expression ‘place of the
seal of (ja-yi muhr-i)’ followed by the name of the mujtahid and the inscription of the seal (saj -i
muhr), where the seal appeared in the original document.
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qualified mujtahid could act as both gadi and mufti. He could issue replies to
hypothetical petitions as we saw above but he could also certify judicial claims.

The reference to the self was an important indicator therefore that the
mujtahid was acting as a gadi and making a decision and was not merely
explaining the rules of the shari‘a in the case. As we shall see in chapter four, the
probative value of a ruling which did not have a clear reference to the self could
be challenged. In the Ottoman world and Central Asia there was a clear separation
between the office of gadi and mufti. Even the documents they issued were visibly
different.”® It was almost impossible therefore to confuse the hukm of a qadi and a
fatwa of a mufti.

Besides Mirza Mahmiud’s ruling, the petitioners also asked a
prominent local mujtahid of Tehran, Mulla ‘Ali Kan1 (d.1306/1888) to ratify the

ruling:

[Ratification of Mirza Mahmid’s ruling by Mulla “Al1 Kani]:

1. He is God, the Exalted.

2. What has been judged by the judge who is to be obeyed is binding and

must be enforced. Written by [...]

** The seals of the state appointed gadi and mufii were different. In contrast the jurist’s seal in
Qajar Iran gave no indication whether he was acting as a qadri or a mufti. The istifta or petition to
the mufir in the Ottoman world and Central Asia was highly stylised. In nineteenth century
Bukhara, the general address to scholars in the istifta’ was written as a monogram (ughra), see
Muhammad ‘Alt Baqirzada, Asnad-i Muftiyan-i Bukhara (Uzbakistan): Bar asas-i Kitab-khana-yi
shakhst-yi Sayyid Sadiq Husayni Ashkawari, Qum-Iran (Qum: Majma‘-i Dhakhd’ir-i Islami,
1391sh/2012), p.145. In the Ottoman world the istifta’ began with a request for God’s belssing or a
prayer for guidance for the mufii written in a highly stylised manner often in the form of a fughra,
see Uriel Heyd, “Some aspects of the Ottoman Fetva” BSOAS 32 (1969), pp. 38-39; facsimile:
plate 1, p.41.
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[Place of the seal of the deceased Hajji Mulla ‘Al1 Kani, may God exalt his

rank: al-muhtdj ila rabbihi al-ghani al-a ‘la ‘ali)

The technical term for this type of ratification was an imda’-i hukm but it could
also simply be referred to as a hukm. Its main purpose was to attest to the binding
nature of the ruling that had been issued and the need for its enforcement. The
imda-yi hukm was rarely more than a few lines. Mulla ‘Ali Kan1 wrote one line in
Arabic: ma hakama bihi I-hakim al-muta " ndafidhun wa lazim al-ittiba* (what has
been judged by the judge who is to be obeyed is binding and must be enforced).

It is difficult to say based on the text of the ratification what its
function might have been in litigation and in what circumstances it was issued.
The ratification may have been issued after arbitration. The two sides may have
gone before Mulla “Ali Kani in Tehran and presented certified judicial claims they
had obtained from local mujtahids in Luristan. Once Mulla ‘Alr Kani had
evaluated the evidence of both sides, he decided to ratify the certification issued
by Mirza Mahmiid to Haydar Quli and Hasan Khan.

Alternatively, the ratification might have been issued before
arbitration. In this case Mulla "Al1 Kan1 simply ratified the ruling because he
knew Mirza Mahmiid was an authoritative local judge in Luristan. Mulla "Ali
Kani might also have been shown some of the evidence Haydar Qult had
presented to Mirza Mahmid. In this case he based his ratificiation of Mirza
Mahmiid’s decision on his own evaluation of the evidence.

In both these instances described, however, Mulla ‘AlT Kant would
have issued the ratification without evaluating the evidence of Hajj1 Darab and the

sayyids of Imamzada Qasim. Based on the text of the ratification it is almost
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impossible to determine whether the ratification was issued before or after
arbitration. This is important, because as we shall see in chapter 4, the probative
value of a ratification that was not the outcome of arbitration could be contested

by powerful litigants.

2.3. The ruling issued without a petition

We will now examine two rulings issued without a petition. The first

ruling (for the text see document 4) was issued by the imam-jum ‘a of Astarabad,

Shari‘atmadar Akhiind Mulla Muhammad ‘AlT Ashrafi, whom we will encounter

again in chatper four.

2.3.1. A ruling of the imam-jum ‘a of Astarabad — Shari‘atmadar Akhiind Mulla

Muhammad ‘Al1 Ashrafi

[Pious invocation]:

1. He is the Judge

[The ruling]:

2. Let it not remain concealed or hidden that based on the witnessing of a

large group of believers it has become known and established for this

wretched slave of God
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10.

11.

12.

and servant of the exalted shari‘a that the following oral acknowledgement
(igrar) was made by the deceased Mir Muhsin

son of Mir Ja‘far: ‘we have a share in the well-known village of Ulang.
This share was turned into a

a waqf by our father for his lineal male descendants. It is being acted upon
as wagqf. The share of [our father] Mir Ja'far

from the said village was 2 dang out of 6 dang [while] 'z dang [of the 2
dang| belonged to Mir Ja'far’s

wife as part of her dowry,” based upon [this acknowledgement], in
accordance with the shari‘a that must be obeyed

1 2 dang [of Mir Ja'far’s share] is wagf and belongs to the deceased Mir
Mubhsin [and his male descendants only]

and Y4 dang [of Mir Ja'far’s share] is private property [to be divided
among his heirs] unless it becomes established that the oral
acknowledgement made by the deceased Mir Muhsin

was after the death of his mother. Because the representative (wakil) of the
daughter of Mir Muhsin claims that the acknowledgement was deliberately
made to obscure the truth (tawriya).

If it can be proven according to the shari‘a that it was a tawriya then so be
it,

but if not then the share of Mir Muhsin is wagf and must be acted upon as
wagf. That is all. And God is the Knower of the true nature of affairs and

rulings.

Dated Rabi‘ I 1262/ March 1846
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[Oval seal: al-mutawakkil ‘alda allah muhammad “ali]

2.3.2. Commentary

Shar‘atmadar’s ruling begins with a pious invocation huwa al-hakim
(He is the Judge) written at the top of the document floating above the text. It was
quite common for judicially active Qajar ‘ulama’ to choose a pious invocation
which served as their motto ( ‘alama).

The ‘alama is followed by an expression announcing the
promulgation of the ruling to the public. Shari‘atmadar uses: makhfi wa mastir
namanad (let it not remain concealed or hidden).” Sometimes the public that the
ruling was addressed to can be specified for instance: bar ahali-yi shar -i muta -i
lazim al-ittiba * (for the people of the shari‘a that must be obeyed).

The relative pronoun ki (that) now introduces the formal certification
of the claim. The certification is easy to identify because it invariably begins with
either az or nazar bi (‘based on’). Shari atmadar uses nazar bi. The expression is
immideately followed by a brief description of the nature of the evidence.
Shari‘atmadar’s certification relies only on oral testimony and the opening line
reads as follows: nazar bi shahddat-i jam T kathiri az mu 'minin (based on the
testimonies of a large number of believers). Sometimes however the evidence can

be documentary or a cominbation of documents and oral witness testimony.

¥ An altenative way of starting this type of ruling was to use an expression of cause like: gharad
az tastir in sutir an ast ki (the reason for writing these lines is that). Sometimes a conjunction like
wa ba ‘d would start the text of the ruling. An empty space was left after the conjunction and the
expression of cause would become part of the remaining text of the ruling (wa ba d....gharad az
tahrir wa tastir-i in kalimat an ast), see PA, p.18; 26;
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After the description of the evidence, the next part of the certification
contains a reference to the self. Shari'atmadar introduces himself with the
following passive construction: bar in ahqar ‘ibadillah wa khadim-i shar ‘iyyat-
gharra (for this wretched slave of God and servant of the exalted shari‘a). An
even more explicit self-reference in the first person was when speech act
declarations were used.

We saw this in the ruling of Mirza Mahmud Burijirdi who used
gadaytu (I judged). Other examples include the Arabic verbs hakamtu and
alzamaytu (I made binding). These speech act declarations tend to come towards
the end of the certification as opposed to the passive construction which is usually
towards the beginning of a ruling.

The reference to the self when it takes the passive contruction is
generally followed directly by a verbal expression which means to become
established, proven or confirmed. Shari‘atmadar uses: ma lim wa muhaqqaq
gardid (it has become established and confirmed). An alternative more categorical
expression used in this section for instance was: zahir wa bahir ka I-shams fi
wasat al-sama’ ashkar gardid (it has become clear and obvious, in fact as plain to
see as the sun in the middle of the sky.)

These expressions were important because they introduce the claim
that was being formally certified. This section is quite long in Shari atmadar’s
ruling because he also explains the precise basis upon which the certification is
based. Shari‘atmadar also gives us some indication of what the counter claim of
the defendants had been in the case. This allows us to partially reconstruct what

the dispute might have been about.
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It seems SharT‘atmadar had been asked to arbitrate in an internal
family struggle for rights over a village known as Ulang. The claimants were the
male descendants of a certain Mir Muhsin. They claimed that part of Ulang had
been constituted as a wagf by their ancestor, Mir Muhsin’s father, Mir Ja'far for
his lineal male descendants. To prove the wagf status of the village, the
descendants brought witnesses to Shari‘atmadar Ashrafi.

The witnesses gave testimony saying that they had heard from Mir
Muhsin when he was alive that his share in Ulang was wagf but that half of his
share had not been constituted as a wagf. It was private property which belonged
to his mother as part of her dowry. Based on the testimony, Shari‘atmadar ruled
that with the exception of the share that had been Mir Muhsin’s mother’s dowry
the rest of Mir Muhsin’s share was wagf and belonged to his lineal male
descendants.

The defendants, probably the female descendants of Mir Muhsin and
their husbands, were thus deprived of a larger share in the village. Since Mir
Muhsin’s share was wagf for his male descendants, the females in the family
could any share in it as an inheritance.

Shari‘atmadar noted however that the case hinged on the veracity of
the oral acknowledgement (igrar) made by Mir Muhsin which witnesses testified
they had heard. According to Shari atmadar the defendants claimed that the so-
called acknowledgement was a tawriya — a technical term used to describe a
deliberate lie. Nevertheless, Shari atmadar felt that unless it was proven that Mir
Mubhsin’s igrar was inadmissible as evidence because it was a fawria his hukm on
the matter would not change: Mir Muhsin’s share was wagf and belonged in its

entirety to his lineal male descendants.
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Shari‘atmadar ends the ruling with two generic expressions wa [-
salam (that is all) and wallahu al-‘alim bi-haqga’iq al-umir wa al-ahkam (God is
the Knower of the True nature of Affairs and Rulings). It is quite common
however for the judicial certification of a claim to end in a warning of the dire
retribution that awaited anyone who dared to disobey it, for instance: wa takhalluf
dar in ma ‘na khadhlan-i dunya wa ‘ugba danad (those who go against what has
been said stand to lose this world and the next).”® Shari‘atmadar’s ruling also
contains a later ratification issued by a local mujtahid of Astarabad, Muhammad
Sadiq al-‘Aqili, who not only ratified the binding nature of the ruling but

confirmed that it had actually been issued by Shari atmadar:

[Certification of authenticity and a ratification of the ruling by Muhammad

Sadiq al-"Aqili]:

1. This [ruling] is in the handwriting of the scribe of the deceased
Shari‘atmadar Ashrafi

2. The seal [on the document] belongs to the deceased [Shari'atmadar]. The
rulings that he issued are binding and must be enforced.

3. Written by me in Dhii al-Qa‘da 1269/August 1853

[Oval seal: ‘abduhu muhammad sadiq al- ‘aqili]

In contrast to Shari'atmadar Ashrafi’s ruling, the second ruling (for

the text see document 5) I will examine is preceded by a detailed record of court

0 PA, p.19.
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proceedings which took place before the judge. The ruling was issued by the

imam-jum ‘a of Tabriz, Mirza Lutf ‘Alf (d.1262/1845).%!

2.3.2. A ruling of the imam-jum ‘a of Tabriz — Mirza Lutf “Ali

Mirza Lutf “Alr’s ruling can be divided structurally into the following

parts:

a. Pious invocation

b. Summary of claims and proceedings in court

c. Witness depositions block

d. Confirmatory witness depositions block

e. Proceedings continued

f. Certification of the claim of the claimant/defendant

g. Certifications of authenticity and ratifications of the ruling

[Pious invocation]:

1. O He who is the best of judges!

[Summary of claims]:

3! For his biography see Christoph Werner, An Iranian Town in Transition, pp.222-223 and p.276;
also Ibid., for a similar shari‘a court protocol of Mirza Lutf “Alr dated 12 Rab1’ I 1255/26 May
1839, text and translation, pp. 372-374, facsimile, p.375.
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. On the date of writing this document, Yusiif Khan son of Fath “Alt Khan
Bigdilt Shamli came to court,

. as the proxy of his father who is the trustee of the endowment of the
deceased Mustafa Qult Khan Bigdilti, and made the following claim: ‘all
six dang of the village of Ruwisht, one of the villages of Maragha, belong
to the endowment of Mustafa Quli Khan Bigdilu and were constituted as
wagf for his lineal male descendants. The possession of the said village by
. Hasan Aqa son of Ahmad Khan Mugaddam is illegal.” The defendant
[Hasan Aqa] also came to court and in reply said: ‘the said village is
private property. It belongs to me and

. no one has any right over it. He [Hasan Aqga] showed two settlement
contracts [as evidence]. In the first settlement contract it was stated that
some years back the said Fath “Alt Khan had come [to court] and had tried
to establish the wagf status of the village but had failed. He agreed to
relinquish his claim and sold

. the village mentioned in the document [settlement contract] for a certain
sum to Hasan Aqa. In the second settlement contract, which in theory
supports the claim that the land is wagf and [refutes] the claim of Hasan
Aqa, it was stated that Fath ‘AlT Khan rented out the yield of the village
for two years to Hasan Aqa.

. Yustf Khan in reply said: ‘If the wagf status of the village can be proven
then the sale of the village to Hasan Aqa is invalid and illegal.

. The fact that several years back Fath “Alt Khan was unable to prove its
wagqf status and prevent it from being confiscated [from his possession]

was because he did not bring witnesses to court. Now I have brought a

75



large number of witnesses who can testify regarding the mentioned
circumstances, and I can prove [the village is a wagf] according to the
shart a.

9. Therefore in order to establish the said village was a wagf, he [ Yusuf
Khan] was formally asked to present his witnesses and they were told to
testify. He [ Yustif Khan] presented a group of witnesses to testify before
me [Mirza Lutf ‘Ali] each of whose names and testimony is recorded
below. A number of people also acted as confirmatory witnesses for some

of the main witnesses.

2.3.2. Commentary

Like Shari‘atmadar Ashrafi, Mirza Lutf “Ali begins his ruling with a
pious invocation which served as his motto (‘alama): ya huwa khayr al-hakimin
(O He who i1s the best of judges!). This is followed immediately by a detailed
record of court proceedings. The proccedings are introduced by the expression:
magqrin bi-tarikh-i tahrir al-kitab al-mustatab (on the date of writing this
document).

The next section specifies the name of the claimant, Yustuf Khan,
stating that he came to court (hadir amad bi dar al-shar*-i anwar) and filed a
claim (iddi ‘a namiid). The claims of the claimant and replies of the defendant are
then described.

From the claims that are recorded it is possible to reconstruct what
the case was about. The dispute was over the village of Riwisht in the region of

Maragha in North West Iran. Yiisuf Khan claimed that the possession of the
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village by the defendant, a certain Hasan Aqa, was illegal. The village was a
family endowment. It had been endowed by the claimant’s ancestor Mustafa Khan
Bigdilt for the benefit of his lineal male descendants.

Hasan Aqa, the defendant, brought two settlement contracts to court in
support his claim. At least one of the contracts suggested that Hasan Aqa’s
possession of the village was perfectly legal. He had bought Riiwisht from the
claimant’s father, Fath “Alt Khan. The second contract however apparently went
against Hasan Aqa’s claim. It suggested that Hasan Aqa had only rented the
‘yield’” of Riawisht from Fath “Alt Khan which supported the theory that the land
was waqyf.

I will now describe how the claims are recorded by the scribe. After
presenting the claim of the claimant, Yusuf Khan, the protocol notes that the
defendant, Hasan Aqa, came to court to give his reply (jawab). This is expressed
as follows: mudda 7 ‘alayh ham hadir gashta dar jawab guft (the defendant also
come to court and in reply [to the claim of the claimant] said). It is not clear if the
claimant and the defendant were in the court at the same time or the defendant
came later. It is possible that the defendant came to court after the initial claim
was filed.

The claims and replies are recorded in the first person as if they are
verbatim recordings. Like the rest of the text, however, most of the expressions
used appear to be formulaic. The main function of the defendant’s reply or jawab
was to deny (inkar) the claim of the claimant.

Hasan Aqa denies the claim of Yisuf Khan. He then presents
documentary evidence to support his own claim: the two settlement contracts.

This was conveyed using the verb to present (ibrdz dashtan). Yusuf Khan now
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responds to Hasan Aqa’s reply. He rejects the validity of the settelement contract
which suggests that his father Fath ‘Alf Khan sold Riiwisht to Hasan Aqa. Yusuf
Khan’s response at this point is also recorded in first person.

Yisuf Khan notes that he can prove through oral witness testimony
that the village was a wagf and therefore the sale that had occurred between his
father and Hasan Aqa was invalid. Yustf Khan is then formally requested to
present his witnesses. The text is now suddenly interrupted by a detailed
record of witness depositions made by the witnesses of the claimant. The

depositions are recorded as a block in the middle of the document.

[Witness depositions block]:

a. ‘Abd al-"Azim b. Haqqwird1 gave testimony saying: ‘I have certain
knowledge that the [village of] Riiwisht is part of the endowment of the
deceased Mustafa Quli Khan’;

b. ‘Abd al-Karim b. Haqqwirdt: as described;

c. Sayyid Ibrahim b. Hajj1 Sayyid Hasan: as described;

d. Muhammad Bagqir b. Mirza Ahmad: as described;

[and with fifteen other witnesses: as described];

e. Baba Bégb. Muhammad ‘Al1 Tafrish1 [gave testimony saying]: [...] the
renting of Riiwisht by Hasan Aqa [...]’;

f. Mirza "Alr Asghar shaykh al-islam [of Tabriz] gave written testimony
saying that: ‘the affair of the renting of Riiwisht by Hasan Aqa is as it is

written in the rental contract of the deceased [Fath “Ali Khan] which bears
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my seal and the seal of the deceased HajjTi Mirza Mahdi, it is genuine and
there is no doubt whatsoever regarding its validity.’;

g. Hajji Shafi" Mustawfl gave testimony saying: ‘Regarding the wagf status
of Ruwisht, several years ago the Bigdilii khans had come and claimed
that it was wagqf and that Hasan Aqa had [only] rented it, but I am not sure
regarding the exact nature and circumstances of how it was rented.’;

h. Ibrahim b. Ja'far “Ali gave testimony saying: ‘Rawisht is part of the
Bigdili endowments’;

i. Aqa Mir Muhammad ‘Ali who is originally from Khurasan but lives in
Uriimiyya [and] Rida, Hasan Aqa’s agent, gave testimony saying that the
handwriting and seal on the witness statement (istishhad-namchi) belongs

to Hasan Aqa;

The deposition of each witness is introduced with the verb shahadat
dadan. From the evidence of the testimony it seems there was confusion and
possibly further litigation regarding the manner in which Riiwisht had been rented
to Hasan Aqa. The shaykh al-islam of Tabriz, Mirza ‘Ali Asghar, gave testimony
in writing that the village had been rented it was as written in the rental contract
he had prepared. Given that the shaykh al-islam was the claimant’s witness, it is
likely he meant that only the yields of Riiwisht had been rented to Hasan Aqa.
Other witnesses like Hajj1 Shafi* Mustawfl were less certain.

The role of the last two witnesses in the suit is not clear. It could be
that Aqa Mir Muhammad ‘Ali of Khurasan and Rida ‘Hasan Aqa’s agent’ were
witnesses for the defence. They seemed to have been brought to court to prove

that the handwriting and seal on a witness statement was that of Hasan Aqa. No

79



details are given regarding the content of the witness statement or who prepared it.
It may have been prepared by the claimants who might have managed to get
Hasan Aqa to sign the document without realising it would be used against him in
Mirza Lutf “Ali’s court.

Several of the main witnesses (shuhiid) also have confirmatory
witnesses (mu ‘addil-i shuhiid) who attest to their reliability and trustworthiness.

The quality of the testimony given by each of the witnesses is also recorded.

[Confirmatory witness depositions block]:

a. Confirmatory witnesses of ‘Abd al-‘Azim [b. Haqqwirdi]

Taqi b. Rustam Khan al-Khii'1: insufficient detail;

[and thirteen other witnesses]*>

b. Confirmatory witnesses of ‘Abd al-Karim [b. Haqqwirdi]

Sayyid ‘Abd al-*Azim b. Muhammad ‘Ali Najjar: acceptable;

[and twenty two other witnesses]

c. Confirmatory witnesses of Sayyid Ibrahim [b. Haj;j1 Sayyid Hasan]

‘Abd al-Azim b. Haqqwirdi: acceptable;

[and two other witnesses]

32 See PA, pp. 29-36.
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d. Confirmatory witnesses of Muhammad Baqir [b. Mirza Ahmad]

Aqa Mahmiid b. Hajjt Muhammad Aqa: acceptable;

[and twenty other witnesses]

After the witness deposition block, the text suddenly shifts back to the
voice of the judge, Mirza Lutf “Alf in the first person. The judge notes that he has
also examined some documentary evidence, an original wagf deed with the seals
of the former gadis of Tabriz and other valid documents, probably judicial

certifications, issued by leading ‘ulama’ of Maragha and Khamsa:

[Proceedings continued]:

10. The authentic original wagqf deed and several other valid documents which
bear the seal of Muhammad Taqi the old gadi of Tabriz and Hajj1 Mirza
Mahdi Qadi and Mirza ‘Alf Rida Qummi and Aqa Sayyid Muhammad
Khamsa and all the other ‘ulama’ of Maragha and Khamsa were shown to

me and I inspected them.

As in the case of Shari‘atmadar Ashrafi’s ruling, the transition to the
formal certification is introduced with nazar bi, followed by the nature of the
evidence. Here oral witness testimony (shahdadat-i shuhiid) and documentary
evidence (waqf-namchi wa niwishtijat-i mu tabara) is specified. This is followed

by the reference to the self. Mirza Lutf ‘Ali uses nazd-i da i (before me). The
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verbal phrase to confirm that something had become established and proven used
by Mirza Lutf ‘Al is: bi-thubiit-i shar 7 risid (it has become established according
the shart‘a).

A summary of the claim that was certified now follows. The village of
Riwisht was wagf land belonging to the descendants of Mustafa Qult Khan
Bigdili. The sale of Fath ‘Alf Khan to Hasan Aqa therefore as recorded in the
settlement contract was void. The ruling ends with the date and seal of Mirza Lutf

‘Al

[Certification of the claim of the claimant/defendant]:

1. Based on the testimony of witnesses and an inspection of the said wagf’
deed and valid documents, I have established in accordance with the
shari ‘a that

2. the village of Ruwisht, one of the villages of Maragha, is part of the
endowments of the deceased Mustafa Khan Bigdilu. Its sale by Fath ‘Al
Khan via a settlement contract

3. to Hasan Aqa is void and illegal.

4. Written on 6 Rabi" II 1259/6 May 1843. I wrote this.

[Place of the seal of Lutf ‘Ali Aqa Mujtahid-i Tabriz: ufawwidu amri ila

allah lutf ‘alt ibn ahmad]

Mirza Lutf “Alr’s ruling was ratified several times after his death:
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[Ratification of Mirza Lutf ‘Al1’s ruling by Muhammad Baqir]:

1. Heis.

2. What became established according to the shari‘a
3. for the deceased imam-jum ‘a [Mirza Lutf “Al1]

4. and the hukm that he issued must be obeyed.

5. Written in Rab1® IT 1285/August 1868. I wrote this.

[Place of the seal of Hajji Aqa Baqir Aqa-yi Mujtahid: al-wathiq bi-llah

al-ghant muhammad bagir ibn muhammad|

[Ratification of Mirza Lutf ‘Ali’s ruling by Mulla ‘“Ali Kani]:

1. What has been written by him [Mirza Lutf “Ali] is valid and binding.

2. It must be acted upon not opposed. 12 Rab1" II 1285/2 August 1868

[Place of the seal of Hajji Mulla “Ali Kani: al-muhtaj ila rabbihi al-ghani

al-‘ala ‘ali]

Both ratifications were issued in 1285/1868 by two leading local
mujtahids of Tehran, Mulla ‘Ali Kani (who also ratified Mirza Mahmud’s ruling
above) and Mirza Muhammad Bagqir (d.1286/1869). The context in which these
ratifications were issued is not known. It is quite likely, however, as we shall see
in chapter four, that there was a new round of litigation probably between the

descendants of Mustafa Khan Bigdilt and Hasan Aqa. Several decades later the
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authenticity of the ratification issued by Mulla “Alr Kani was certified and Mirza

Lutf “Alr’s ruling was ratified again:

[Husayn al-Radaw1 al-Qummi certifies the authenticity of Mulla ‘Al

Kant’s ratification]:

1. This noble sijill is in the handwriting of and bears the seal of the deceased
Mulla ‘Ali Kani.
2. Written by the miserable wretch.

3. Husayn al-Radawt al-Qummi

[Place of the seal of Aqa Mir Sayyid Husayn Mujtahid-i Qummi: ‘abduhu

husayn al-radawi]

[Aga Jawad Mujtahid certifies the authenticity of Mirza Lutf ‘AlT’s ruling
and the ratification by Mulla ‘Al1 Kani. He also ratifies Mirza Lutf "Alr’s

ruling]:

1. This ruling was issued by the deceased imam-jum ‘a [Mirza Lutf ‘Ali] and
the said mujtahid [Mulla ‘Ali Kani] ratified it (imda farmiida-and).

2. The handwriting of the text [of the ruling] and its ratification is that of

3. the deceased Mirza Mustafa Amin al-Shar" and it is authentic and valid

and binding. Written by me on 26 Dhii al-Hijja 1303/25 September 1886.
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[Place of the seal of Aqa Jawad Aqa-yi Mujtahid: al-wathiq billah al-

ghant ‘abduhu muhammad jawad b. ahmad)|

[Imam-jum‘a Yahya Khii'1 certifies the authenticity of Mirza Lutf “Al1’s

ruling and all its preceding ratifications. He also ratifies the ruling]:

1. In the name of God the Exalted

2. This hukm was issued by the deceased Mirza Lutf “Al1l imam-jum ‘a of
Tabriz

3. and has been embellished with the ratifications of Mirza Baqir Aqa
Mujtahid and

4. Hajj Mirza Jawad Aqa Mujtahid and other erudite scholars.

5. Tt is authentic and genuine and must be obeyed

6. and followed. Written by the disobedient sinner drowning in his own sins,

Yahya Khii'1, may God have mercy on him.

[Place of the seal of Imam-jum‘a Khii'1: al-mutawakkil ‘ala Allah yahya

ibn asadullah]

Each new ratification and certification of authenticity that was written
around the text of Mirza Lutf “Al’s ruling now became part of the ruling itself
such that whenever a new transcript was made it was imperative to copy them as
well.

In conclusion, the aim of this chapter has been to introduce how the

rulings of Qajar jurists were promulgated in practice. We have also briefly seen
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how such rulings were ratified and how their authenticity was certified. We have
seen that the jurist’s ruling could be issued as a reply to a hypothetical petition, as
a reply to a specific petition or without a petition.

When issued without a petition, the exact manner the ruling was

written varied depending on scribal practice followed at the court of the cleric.
In its simplest form, the ruling issued without a petition certified a claim of one of
the parties. It could also as we saw with Shari'atmadar Ashraf’s ruling contain
some reference to the claim of the defendant and the basis upon which the jurist
was issuing his ruling.

Alternatively it could begin by first presenting a formulaic record of
court proceedings. This was how the ruling of the imam-jum ‘a of Tabriz, Mirza
Lutf “Ali, was issued. When a ruling was promulgated in this manner there was no
doubt it had been issued after arbitration occurred with both claimant and
defendant appearing in court.

In contrast, a ruling without reference to proceedings could potentially
have been issued at any stage in litigation. From internal evidence contained in the
text of Shar1 atmadar Ashrafi’s ruling especially Shari‘atmadar’s awareness of the
claim of the defendants, it is possible to say that his ruling was probably issued to
the claimants after some form of court proceedings had taken place.

For other rulings which contained no clear record of proceedings, it is
difficult to determine the procedural circumstances of issuance. The same problem
is also true for the ratifications of such rulings. In the next chapter we will examine
how rulings that were issued as legal opinions in response to hypothetical petitions

were used as a strategy in litigation.
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2.4. Text of the documents and textual notes

DOCUMENT I

A hypothetical petition (istifta’) dated Dhu al-Hijja 1329/November 1911 and a

reply (undated) by Muhammad Sadiq b. Muhammad Taqt

Textual notes

The document is an original (as/). The petition is in nasta lig. The
reply is in naskh in the form of a sijill and has no dots. It is written one eighty
degrees to the text of the petition. The pious invocation bismallah khayr al-asma’
is written in a stylised manner with sama floating above bismillah khayr al-a,
while the final hamza of sama’ floats above samda. There is a space between the

khitab and the start of the text of the petition.
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DOCUMENT II

A specific petition (undated) and reply dated 4 Rabi" I 1282/28 July 1865 by

Sayyid Husayn Husayni

Textual notes

The document is an original (as/). The petition and reply are both
written in shikasta-nasta ‘lig. The reply is written at an angle of one hundred and
twenty degrees to the text. The basmala in the reply seems to have some numbers
above it which might be a code to prevent forgery or relate to its registration.
There is a space between the khitab and the start of text of the petition. The

distance between first and second lines is much larger than the remaining lines.
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DOCUMENT III

A specific petition dated 20 Safar 1288/11 May 1871 with a reply by
Hajji Mirza Mahmiid Tabataba't Burujirdi dated 8 Rabi’ I 1288 [?]/ 28 May 1871

and a ratification (undated) by Hajji Mulla ‘Al Kani

Textual notes

The document is a transcript (sawad) made from the original in
1328/1910 when it was brought for registration to the Wizarat-i Ma‘arif wa
Awqaf. The petition and reply were copied on to letter headed paper of the
Wizarat-i Ma‘arif wa Awqaf. Two scribes appear to have prepared the transcript
and they sign their names at the bottom of the folio confirming that the text was
compared to the original.

The petition and reply are written in a readable nasta lig-shikasta. The
reply is written above the petition at an angle of one hundred and eighty degrees.
The ratification is also copied above the petition but parallel to the text of the
petition. It is likely that the arrangement was intended to reflect the position of the
reply and its ratification in the original document. The scribes also read the
inscriptions (saj -i muhr) of the seals in the original document and recorded them
in the transcript.

Text™
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DOCUMENT IV

A ruling dated Rabi I 1262/March 1846 of Shari‘atmadar Akhtind Mulla
Muhammad ‘Ali Ashrafi, imam-jum ‘a of Astarabad and a ratification and
certification of authenticity dated Dhii al-Qa‘’da 1269/August 1853 by Muhammad

Sadiq al-"Aqilt

Textual notes

The document is an original (as/). The ‘alama is at the top centre of
the document. The ruling is written in the bottom left hand corner of the folio.
There is a space left between makhfi wa mastir namanad and the text of the
ruling. The last two lines of the ruling are written at an angle of three hundred and
forty degrees to the main text of the ruling.

This arrangement appears to have been deliberate perhaps so that seal
could be placed higher where it would be less likely to be effaced. The imda -i
hukm 1is written at the top left hand corner of the document at an angle of one
twenty degrees to the text of the ruling. Both the ruling and its ratification are in

shikasta-nasta ‘liq.
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DOCUMENT V

A ruling dated 6 Rab1’ II 1259/6 May 1843 issued by Mirza Lutf ‘Ali imam-jum ‘a
of Tabriz preceded by a record of court proceedings with ratifications by Muhammad

Baqir and by Mulla “Ali Kani dated Rabi" 11 1285/July 1868

Textual notes

The document is a transcript (sawdd). Based on the facsimile of an
almost identical original (as/) ruling (see Zahiriyya 7, [Z7]))" of Mirza Lutf ‘Alf,
imam-jum ‘a of Tabriz, that survives it is possible to reconstruct how this
document might have looked. Z7 is written on thin brown paper which is 35 x
26.8 cm in size. The court proceedings and witness depositions are written in
shikasta-nasta ‘liq with few dots used. The text is positioned such that it leaves a
wide margin on the right hand side of the folio. The formal certification of Mirza
Lutf “Al1 below which his seal is affixed appears in the margin at angle of three
hundred and forty degrees to the text of the protocol.

The witness depositions are written as blocks of text which are
inserted into a large empty space that may have been deliberately left between the
lines of the protocol in the middle of the document. A line is drawn above each
deposition. If a witness gives the same deposition as a previous one, the
expression ‘as described’ (bi-sharh) is written in the form of a cipher under it.
Other notes such as ‘acceptable testimony’ (maqbiil al-shahada) or ‘insufficient

detail’ (ba mu ‘ashirat-i juz't) regarding the quality of the testimony are also

37 See CW for a similar ruling of Mirza Lutf ‘Alf dated 12 Rabi‘ I 1255/26 May 1839, text and
translation, pp. 372-374, facsimile, p.375.
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written inside each witness deposition block. The depositions of the confirmatory

witnesses are not recorded only their names appear and a remark about the quality

of their testimony.
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Chapter 3

The ruling as a legal opinion in shari ‘a litigation
Introduction

In the previous chapter we attempted to distinguish between the types
of rulings that were issued by Qajar jurists. We discussed how rulings were
promulgated in practice. We saw the reply to the hypothetical petition, the reply to
the specific petition and the ruling issued without a petition. We observed that it
was not always clear from the text of a given ruling at what stage of litigation it
was issued. We also briefly described how rulings were ratified and how their
authenticity was certified.

The aim of this chapter is to investigate the function of rulings as
legal opinions in an actual dispute. I will begin by introducing the sources and
the principal actors — the litigants and the jurists they referred to. This will be
followed by a reconstruction of litigation focusing in particular on how rulings
were obtained and used in practice by litigants. I will conclude the case study with
a discussion on what the dispute reveals about the role of the jurist as mufii

and legal opinions in Qajar shari ‘a litigation.

3.1. The controversy over Lutf “Al1 Khan Turshizi’s endowment

3.1.1. The sources

The legal controversy over the validity of the endowment of Lutf “Al1

Khan Turshizi (d.1215/1800-1) was a cause célebre in early Qajar Iran. It brought
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into conflict two of the leading jurists of the time: Mulla Ahmad Naraqi
(d.1245/1829) and Sayyid Muhammad Bagir Shafti (d.1260/1844)." Naraqi was
convinced the endowment had not been properly constituted as a wagf and had
been lawfully sold by Lutf ‘Alt Khan’s children to Fath ‘Alr Shah’s physician.
Shafti, after initial doubt, became certain the endowment was infact valid and the
sale had been illegal.

The documentary sources we have to reconstruct litigation are few. A
transcript of Lutf ‘Ali Khan’s wagf deed has survived.? The transcript contains a
specific ruling Shafti issued in the dispute.” A number of documents have only
survived as copies reproduced in theoretical texts.* These texts were produced
during and after the legal debate between Shafti and Naraqi.

From Naraqi’s side, the case has been preserved in his collection of
replies to questions on different areas of law (su ‘al wa jawab) compiled while he
was still alive by one of his students, Muhammad b. Muhammad Yusif al-Mima’1
al-Jashqani.” Jashqani has preserved details of the case in the form of a long
question (su al) that was written to Naraqi and Naraqi’s reply (jawab). The

question includes a copy of Shafti’s ruling on the case but also two early rulings

! For Shafti’s biography see for instance: QU, pp. 135-151; ‘Abbas Iqbal Ashtiyani, “Sharh-i hal-i
Hujjat al-Islam HajjT Sayyid Muhammad Bagqir Shaftt” Yadgar 10 (1325sh/1946), pp. 24-35; Irene
Schneider, Muhammad Bagqir Safti (1180-1260/1766-1844) und die Isfahaner Gerichtsbarkeit” Der
Islam 79 (2002), pp. 240-273; for Naraqt see: QU, pp. 139-142 and RJ, pp.233-241.

* See Abii al-Qasim Rafi‘T Mihrabadi, Atashkda-yi Ardistan: Mushtamal bar Jugrafiya wa Tarikh-
i Ardistan wa tahqgiq dar ansab-i sadat-i Tabatabd’i-yi Iran vol. 3 (Tihran: Chap-i Atashkada,
1336sh/1957), pp. 638-640; [AK]

> AK, pp.638-641

* In the 1940s Muhit Tabataba'T found several documents relating to litigation of the dispute in the
library of the imam-jum ‘a of Zavarih, see Muhit Tabataba'1, “Madrasa-yi Lutf ‘Alt Khan Turshizi
dar Zavarih” Kanun-i Sardaftaran 9 (1354sh/1975), p.12; [Muhit 1354sh];

> The nisha al-Mima'1 al-Jishqani suggests he came from the village of Jishqan-Mima near
Kashan generally referred to as Jiishqan-Qall after its finely woven carpets; see the entry ‘Jushqan’
in D, fasc. no.118, p.157. These types of su al-jawab treatises are similar to fatwa collections in
the Sunni world. Naraqt’s collection of su ‘al-jawab survives in two volumes; see Muhit Tabataba'1
“Yak athar-i arzanda-yi chap nashuda az yak marja’-i taqlid” Kanan-i Sardaftaran 7
(1354sh/1975), pp.15-22. An edition based on five manuscripts was recently published: Rida
Ustadi ed. Rasa’il wa masa’tl: shamil-i hashtsad wa panzdah su’al wa jawab wa dawazda risala-
yi fight wa ghayra ta’lif-i ‘allama-yi buzurgwar Mulla Ahmad Naraqi (1185-1245¢q) (Qum: Chap-i
Salman-i Farst, 1380sh/2001). For the section dealing with this case see pp. 357-371; [RwM].
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issued by Mirza-yi Qummi (d.1231/1816) and Shaykh Muhammad Husayn Ha’iri
Isfahant (d. 1254/ 1838-39).6 Shaykh Muhammad Husayn Ha’ir1 Isfahani, known
as Sahib Fusiil, and Mirza-yi Qummi were, along with Shafti and Naraqi, the
principal jurists alive in Iran during this period.

From Shafti’s side the case has been preserved in the detailed
theoretical treatise he wrote to defend his ruling.” The treatise contains a copy of
the hypothetical petition (istifta’) that was written to Shaftt asking him for his
ruling, the ruling he issued at the time and the rebuttal (raddiyya) that Naraqi
wrote of his ruling. The main component of the treatise however consists of
Shaft1’s refutation of Naraqt’s raddiyya.

Besides the theoretical texts produced by Shafti and Naraqi there is
also a brief account of the dispute by one of the main litigants involved: the poet,
Mirza Muhammad ‘Alt Tabataba’1 (d.1248/1832), known as Vafa. Vafa’s account
appears in an autobiographical entry in the the Tadhkira-yi Ma athir al-Bagiriyya,
a dictionary of poets which he composed between 1242-1247/1826-1831.% In
addition to Vafa’s narrative, some of Vafa’s invective poetry (hajw) against his

19
opponents has also survived.

% For Mirza-yi Qummi’s biography see for instance: TU, pp. 51-54; RA, pp.125-127;

7 The treatise entitled Risala fi ‘adam luziim al-qgabd idhd ja ‘ala al-wagif al-tawliya li-nafsihi has
been published based on a manuscript in a private collection: Sayyid Ahmad Tawisrkani ed.
Risala-yi wagqf: az mu’aliffat-i ‘alim-i bari® wa faqih wa muhaqqiq Sayyid Muhammad Bagir
Shaftt Isfahant ma rif bi Hujjat al-Islam, mutawaffa-yi 1260 hijri gamari (Tihran: Mu'awinat-i
Farhangi-yi Sazman-i Awqaf wa Umiir-i Khayriyya, 1379sh/2001), 64-65; [SF]; see also HM, p.
184.

¥ Husayn Masjidi ed. Tadhkira-yi Ma’athir al-Bagiriyya bi indimam-i risala-yi ash ‘ar-i
masjidiyya-yi Mirza Muhammad ‘Alt Vafa Zavarihi (Isfahan: Markaz-i Isfahan Shinasi wa Khana-
yi Milal, 1385sh/2007); for the autobiographical entry: pp. 296-314; [Tadhkira]. For a discussion
of the dates of composition of the text see: Jalal al-Din Huma'1, “Surtish Isfahant” Yaghma no. 3
(1327sh/1948), p. 138.

? Much of Vafa’s invective poetry against his opponents has survived in the collection of poems
(diwan) of Yaghma Jandaqt his close friend and fellow poet: Muhit Tabataba'1, “Shi‘rT az Vafa dar
diwan-i Yaghma” Yaghma 4-204 (1344sh/ 1965), pp. 182-184.
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In what follows, I will use the surviving sources to try and reconstruct
litigation in the dispute focusing on how rulings were obtained and used by the

parties involved.

3.1.2. Historical reconstruction

In around 1215/1800-1, Lutf ‘Ali Khan, a native of Turshiz in
Khurasan, inherited a large amount of land in the region of Zavarih, a small town
in Isfahan province.' Lutf ‘Al Khan decided to build a madrasa for the poor
Tabataba'1 sayyids living in Zavarih to whom he was related maternally.'' Once
building work had begun, Lutf ‘Ali Khan had a wagf deed drawn up constituting
all the lands he had inherited as an endowment for the madrasa.'

Lutf “Alt Khan appointed himself the first trustee (mutawalli) of the
endowment, and after his death, a leading member of the local ‘wlama’ of
Zavarih: Mulla “‘Abd al-‘Azim Bidguli Kashani. In the same year, 1215/1800-1,
Lutf “Alf Khan died. Soon after his death, Lutf ‘Ali Khan’s children sold all the
lands their father had constituted as wagf to the shah’s physician (hakim-bashi),
Mir Sayyid Husayn Tabib, who had ancestral ties to Zavarih and its region.

In theory the sale of Lutf ‘Al Khan’s lands to the royal physician was

illegal because wagf land was by definition inalienable and could not be sold. The

% Turshiz, modern day Kashmar, is situated around two hundred kilometres south west of
Mashhad. Lutf ‘Alf Khan belonged to the Arab ‘Amiri tribe. According to the author of Atashkada
Lutf “‘Alt Khan was returning to Turshiz after pilgrimage to Kerbala and had stopped enroute in
Zavarih where a section of the ‘Amiri tribe was settled. During Lutf ‘Ali Khan’s stay in Zavarih,
his brother-in-law Muhammad Husayn Khan ‘Amiri was assassinated. Lutf ‘Alt Khan inherited a
large amount of land belonging to Muhammad Husayn Khan in the region. It is these lands wich
included the fields (mazra ‘a) of Hasanabad, Mazdabad (Hurmuzabad) and Shahrab which Lutf
‘Ali Khan constituted as wagf for his madrasa, see AK, pp. 638-639.

"' Tadhkira, p.305: “bi-sabab-i nisbat-i ummi ki ba sadat-i balada-yi mazbiira dasht”

2 See AK for the text of the wagf deed, p.638-640; Muhammad Nasir al-Husayni, the shaykh al-
islam of Turshiz wrote a legalising remark (siji/l) on the waqf deed which suggests it was probably
drawn up in Turshiz not Zavarih. The wagf deed is simply dated with the year: 1215/1800-1801.
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earliest surviving ruling issued in the case suggests that the loophole invoked by
the parties to the sale was that Lutf ‘Alt Khan’s endowment had failed to meet one
of the conditions required to found a valid wagf: the transfer of possession of

endowed property.

3.1.3. A legal loophole? The transfer of possession of endowed property (al-

qabd wa al-igbad)

Muslim jurists agreed that there were four conditions required to
found a valid (sahih) wagf: (1) the founder (al-wagqif); (2) the property to be made
wagqf (al-mawgqiif); (3) the beneficiaries (al-mawgqiif ‘alayh) and (4) the declaration
or act of founding (‘agd). Imami jurists and some Sunni jurists added a fifth
condition: (5) the waqf would only become binding and irrevocable (lazim) after
the property to be made waqgf was transferred (ighad) by the founder to the
possession (qabd) of the trustee (mutawalli) or to the beneficiaries."

According to Lutf “Alt Khan’s children, although Lutf ‘Ali Khan’s
wagqf met the first four requirements, it had failed to meet the fifth condition. This
was because when Lutf ‘Alt Khan had declared his intention to found the wagf
and appoint himself mutawalli, the lands to be made wagf were not in his

possession (gabd) but had been leased out to someone else on a rental contract.'*

3 R. Peters, et al. “Wakf”, EP, 9: p. 59. The exact requirements for each of these conditions to be
fulfilled differed depending on the school of law. The term qabd wa igbad (Arabic: al-gabd wa al-
igbad) translates literally as ‘possession and transfer’; ighad wa gabd, ‘transfer and possession’ is
also used interchangeably. Sometimes, as in early Imam1 Shi‘T legal texts, the term gabd is used
only with ighad being implied. For the views of Imami jurists on the requirement of gabd, see
Nobuaki Kondo, “The Waqf of Ustad ‘Abbas: Rewrites of the deeds in Qajar Tehran”, pp.115-
116; Sayyid Ahmad Tawisrkani, “Pazhuhishi dar mas’ala-yi qabd wa qabul dar ‘aqd-i waqf”
Mirath-i Javidan 31-32 (1379sh/2000), pp. 25-33 and Sayyid Ahmad Tawisrkani, “Ikhtilaf-i
nazar-i di faqth-i ham ‘asr dar yak mas’ala-yi waqft” Mirath-i Javidan 19-20 (1376sh/1998), pp.
25-33;

'* Document 2
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Since Lutf ‘Ali Khan died before the rental contract ended, strictly speaking a
transfer of possession of wagf property to the mutawalli, in this case to the
founder, had not taken place. The wagqf was therefore invalid and the lands

belonged to his children as their inheritance.

3.2.  Conflicting rulings

3.2.1. The ruling of Mirza-yi Qummi

The earliest known ruling in support of the claims being made by Lutf
‘All Khan’s children and the royal physician was issued by Mirza-yi Qummi
(d.1231/1816). The text of Mirza-yi Qummit’s ruling has been preserved by
Naraqi’s student; Jushgani."” Jashqani’s recording of Mirza-yi Qummi’s ruling is
interesting. Jushqant is careful to mark the beginning and end of the verbatim
quote of the text of the ruling. He also demonstrates that he is aware that the jurist
here was acting as a mufti issuing a ruling on a hypothetical situation that had
been presented to him and was not issuing a judicial certification of a claim like a
qadr.

As we shall see Jushqgani nevertheless had some anxiety regarding the
probative value of these texts. Jushqani was going to use the dispute over Lutf
‘Alt Khan’s endowment to put his own question to his teacher Naraqi on the
binding force of such rulings.

Mirza-yi Qummi’s ruling gives us no clues regarding the context in

which it was issued. Based on the use of expressions such as har-gah (whenever),

5 Document 1b
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dar ma nahnu fihi (in the hypothetical situation we are in) and mafrud (it is
supposed) there can be little doubt the ruling was issued as a reply to a petition
that presented the facts of the case hypothetically (istifta’).'® From the evidence of
the reply, the question in the original petition must have been about the validity of
a wagqf constituted from leased land. Mirza-yi Qummi confirmed that the wagf of
leased land was invalid unless it could be established that the trustee or the
beneficiaries had taken possession (gabd) of the land to be endowed from the
lessee.'” Since the trustee had died before this could happen in the hypothetical

situation described to him, the endowment was invalid.

3.2.2. The ruling of Sahib Fusiil

The first real challenge to the sale that had taken place between Lutf
‘Al Khan’s children and the royal physician came in the form of a ruling issued
by a prominent jurist in Isfahan: Shaykh Muhammad Husayn Ha’ir1 Isfahani
known as Sahib Fusil (d. 1254/1838-39).

Like Mirza-yi Qummi’s ruling, Sahib Fusil’s ruling uses expressions
such as dar sirat-i mafrida (in this hypothetical situation), which suggests that
the petition that was submitted to him also presented the facts of the case
hypothetically.'® According to Sahib Fusiil a rental lease was no obstacle to land

being endowed as wagf. The lands however could not be removed from the

' Document 1b.

" Document 1b: “magar bi in nahw ki mawqif ‘alayh ya mutawallt gabd bi-idhn-i musta jir gabd
kunad...wa bina bar ‘adam-i fawriyyat-i qabd hargah ba ‘d az inqida’-i muddat-i ijara bi-qabd-i
mawqif ‘alayh ya mutawallt gabd bidahad khitb ast” This could happen according to Mirza-yi
Qummi if the trustee or the beneficiaries took possession of the lands with permission of the lessee
during the rental period, but it was better if they took possession after the expiry of the rental
contact.

'8 Document 1¢
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possession of the lessee during the rental period."” Sahib Fusil argued that when
leased land was made into wagf, transfer of possession (gabd) to the trustee or the
beneficiaries could be inferred from other signs. Sahib Fusiil then proceeds to give
four instances in the case which he felt suggested that some form of gabd had
occurred.

The four instances cited in Sahib Fustl’s reply are as follows: (1) the
permission (idhn) of the founder to the lessee to spend rental income from the
lands on the madrasa; (2) the ability of the second trustee (mutawalli) to renew the
lease of the lands after the death of the founder; (3) the use of rental income from
the lands to pay the expenses of the waqf and (4) the endorsement of the wagf
status of the lands by the descendants of the founder.

As we shall see, Sahib Fusiil’s argument that some form of gabd had
occurred was considered weak. For most jurists, the fact that the founder as the
first trustee had not taken possession of the land as wagf before he died was
compelling evidence that no gabd had occurred in the case. The permission of the
founder to the lessee to disburse rental income from the lands on the expenses of
the madrasa was not considered a form of gabd. The lease had been made out on
lands that were private property and the rental income therefore could not be

considered wagf revenues or acting upon the conditions of the wagf contract.

3.2.3. The poet Vafa becomes a claimant

" Document lc: “amlak-i mawqifa ra az yad-i musta jir gabl az inqida -i muddat-i ijara intiza"
namitavan kard”

* Document lc: “imda-yi waratha-yi waqif waqfiyyat ra” the last reason might possibly be a
reference to the signatures on the wagf deed. There is at least one non-‘ulama’ attestation which
could have belonged to a descendant of Lutf “Al1 Khan, see the attestation of Mustafa Qult Khan,
see AK, p. 640-641.
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Though we do not know who asked Sahib Fusil for his ruling on the
endowment, it is quite likely that he was consulted by Vafa, a young poet of
Zavarih. Vafa was studying medicine in Isfahan when he heard about the attempt
by Lutf ‘Al Khan’s children to sell their father’s lands and thus deprive their
maternal cousins, the Tabataba'1 sayyids, of a school in Zavarih.

If Vafa was behind the ruling issued by Sahib Fusil, then his efforts
came to nothing. Mir Sayyid Husayn Tabib, the royal physician, was an
influential man with connections in Zavarih. He could count on the support of the
new trustee’s own son, HajjTt Mulla Muhammad ‘Al1, but also Mirza ‘Abd al-Baqt
Shirazi, the local governor and tax collector of Ardistan (na’ib al-hukiima wa
mustawfi-yi ardistan). In the face of such powerful enemies, the poet could only
hurl invective.!

Sahib Fusiil’s ruling made no difference to the status quo in Zavarih.
Lutf “Alr Khan’s lands remained firmly in the hands of the royal physician. Work
on the construction of Lutf “Alr Khan’s madrasa had ground permenantly to a halt.
Vafa’s opponents it seemed had won — they had outfoxed him. Then suddenly —
almost miraculously - one of the most powerful jurists in Isfahan, possibly in Iran,

Sayyid Muhammad Baqir Shafti (d.1260/1844), decided to support Vafa’s cause.

3.2.4. The petition to Sayyid Muhammad Baqir Shafti

2 Muhit Tabataba’1, “Shi‘r1 az Vafa”, p.182-4; Mirza ‘Abd al-Baqi for instance was ridiculed as
follows: “ta zadr tabl-i ‘arr u niz ‘amal / shud bi-khar khalg-i mardumiyyat badal / bugusasti zi
marduman u shudi / mutaffiq ba tabib-i duzd-i daghal / an tabibi ki az gawa’id-i tibb farq nakarda
sanda az sandal / an husaynt ki juz ghiir-i yazidash / natawanam zadan bi hich mathal” (When
you began to imitate a donkey you turned into one, / you left the human race when you became an
an accomplice of that thief, the doctor, / a physician for whom herbs and excrement are the same,
/ a Husayn1 sayyid who is like Yazid!).
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Shafti’s involvement in the case first came when he was petitioned —
probably by Vafa— for a ruling on the validity of the endowment. Inititally, Shaft1
ruled against the validty of the wagf. Not long afterwards, we do not know
precisely when, Shaftt changed his mind and issued a new ruling — this time in
support of the validity of the endowment. Defending his decision to issue a new
ruling in the case, Shafti explained that he had not given the matter enough

thought when he issued his first ruling:

‘...when a group of believers asked me for my view after considerable
reflection on the problem, I issued an opinion (aftaytuhu bi-dhalika) to
that effect [that the endowment was valid]. This was after I had
initially replied without proper study that it [the endowment] was

invalid due to gabd wa ighad not having occured....”*

Though the original petition submitted to Shafti and his initial ruling has not
survived — the document was perhaps destroyed by a disappointed Vafa— the
petition used to obtain the new ruling has been preserved.”

The petition is a good example of how the specific details of a case
were rendered hypothetically using expressions such as ‘a certain person’
(shakhst) and ‘certain lands’ (ba ‘di amlak). Like in the petition to Sahib Fustl, the
petition to Shafti also provides some evidence of gabd having occurred. The

lessee had been authorised by the founder to use rental income from the lands for

ZSF, p. 64-65: “wa lidha lamma istafta minnt ba ‘du ahli I-imant aftaytuhu bi-dhalika, ba ‘da t-
ta’mmul fi I-mas’alatt wa atrafihda, ba'da ma ajabtuhu fi awwali I-amrt min ghayri tadqiqi n-
nazari fiha bi I-fasadi li- ‘adami tahaqquqi I-qabdi wa l-igbadi, thumma lamma ta’ammaltu I-
mas’alata wa mustanada I-gabdi wa l-igbadi tabayyana [i anna I-haqqa khilafu dhalika [fa]
katabtu fi maqami l-jawabi bi s-sihhati wa I-luziom”

* Document 2
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the expenses of the madrasa and its construction and the lessee had spent the
money as he was instructed.*

The petition, however, hinges on the fact that when the endowment
was constituted, (1) the founder had intended it to be used for a specific purpose
(sigha-yi wagqf-i an amlak ra bi-in jihat-i makhsusa jari namud) and (2) that he
had appointed himself the trustee during his lifetime (tawliyat-i waqf ra ma-dama
hayatuhu bi-jihat-i nafs-i khiid qarar dad).> As we shall see it is precisely these
two conditions that were going to form the basis of Shafti’s new ruling.

As in most hypothetical petitions, the presentation of the facts of the
case ends in a question offering two alternatives: were the lands wagf and acting
according to the wagf deed binding or were the lands private property belonging
to the heirs of the founder as their inheritance, given that gabd had not taken place
(nazar bi ‘adam-i tahaqquq-i iqghad wa qabd).*® The addition of this last
conditional phrase is important because it anticipates Shafti’s reply. Shafti was
going to argue that the lack of gabd occurring in this case did not affect the

validity of the wagf.

3.2.5. Shaft?’s new ruling

Shafti’s new ruling declared the endowment was valid.?” Shafti did
not argue, however, as Sahib Fustl had done, that the wagf was valid because
some form of gabd had taken place. Instead, Shafti’s turned the case in a

completely new direction. According to Shaftt gabd was not required in the case.

% Document 2: 2
% Document 2: 3
2 Document 2: 5
2" Document 1d
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The endowment was valid despite the fact that there had been no transfer of
possession of the land to be endowed to the trustee or beneficiaries.

The reason for this - already mentioned in the petition - according to
Shafti, was because the endowment had been founded for a specific purpose and
the founder had appointed himself trustee during his lifetime. A wagf that was
constituted in this way was not contingent upon gabd taking place. In support of
his new ruling, Shaftt cited the following evidence from the Qur’an and the

traditions of the infallible Imams:

1. Qur’an5:1%®
2. The authentic narration (sahiha) of Muhammad b. al-Hasan al-
Saff?ur29

3. The authentic tradition (sahih) of Muhammad b. Muslim®

The manner in which the evidence is presented in the ruling suggests awareness
on Shafti’s part that the text he was producing was going to be read by other
jurists. He therefore took steps to give his ruling enough authority from the
sources to make it look credible. It is doubtful the average reader would have
understood the code like references to the Qur’anic verses and traditions Shaft1
cited in support of his ruling. Shafti for instance simply quotes the Qur’anic verse
5:1 by its opening words: awfu bi I- ‘ugid.

The traditions are quoted in short mentioning the narrator, the
collection where they were recorded and the relevant section, for instance: the ‘the

authentic narration (sahiha) of Muhammad b. al-Hasan al-Saffar al-wuqif ‘ald

B Document 1d
¥ Document 1d
39 Document 1d
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hasbi ma yigqifuhd ahluhd@ and ‘the authentic tradition narrated (al-sahih al-
marwi) in al-Kafi and al-Tahdhib from Muhammad b. Muslim from Abu Ja'far
(peace be upon him) who said that...’.

If however there was any doubt that these references were not
intended for the unitiated, the text suddenly switches to Arabic and then back into
Persian. The complexity of such rulings issued as a reply to a hypothetical petition
is to be contrasted with rulings issued as judicial certifications of a claim. The
language used in a ruling promulgated as a judicial certification was always clear
and straightforward because it was meant to be read and understood by the masses

(for an example of the one Shafti issued in this dispute see below).

3.2.6. The question to Mulla Ahmad Naraqi

Shaft?’s intuition that his new ruling would not go unanswered was
correct. Soon after it was issued, his ruling found its way to Kashan. Shafti

explains what happened as follows:

“This is the jawab (reply) I wrote to this istifta’ (hypothetical petition)
a short while ago. I have been informed that this jawab was taken to
some wulamda’ in Kashan but it did not please them and provoked a

rebuttal (radd)...”"

The ¢ ‘ulamd’ in Kashan’ Shafti was referring to was one man: Mulla Ahmad

Naraqt. It is likely that it was Vafa’s opponents who had taken Shafti’s ruling to

3ISF, p. 67: “in jawabi ast ki muddatt gabl dar jawab-i istifta’ qalami shuda dar in waqt madhkur
shud ki in jawab dar dar al-mu’minin-i kashan bi ba ‘di az ‘ulama’ risida mardi-i tshan nashuda,
‘inan-i qalam dar maydan-i radd-i i jilva dad”;
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Naraqi. They must have sensed that Shafti’s new ruling on the case was
dangerous. Though Shafti ruling was hypothetical, Vafa could easily rewrite the
same petition but this time mention Lutf ‘Al1 Khan’s name and the lands involved.
The ruling Shaftt would now issue would constitute a judicial certification which
Vafa could use to try and recover the lands. Mirza-yi Qummi’s ruling was hardly
going to deter Vafa especially now that Shaftt had made it clear that the wagf was
valid even without gabd having occurred.

This was probably what prompted Vafa’s opponents to go to Kashan
to ask Naraqt for his opinion on Shaftr’s new ruling. Naraqi was perhaps the last
jurist left in Iran who could silence Shafti. It was a dangerous gamble. Naraqi
could after all endorse Shafti’s view. It was a risk however that Vafa’s enemies
appeared willing to take and, at least in the short term, it seems to have paid off.

We do not know precisely how Naraqi was consulted by Vafa’s
opponents. It is possible that some form of petition was drafted and Naraqi was
provided with copies of the rulings that had been issued by Mirza-yi Qummi,
Sahib Fusiil and Shafti. Naraqi’s student, Jiishqani, has copied the rulings into a
long question (su’al) that was addressed to Naraqi and Naraqi’s reply (jawab).”

The question (su ‘al) to Naraqi contains the following:

a. The facts of the case and the request for Naraqi’s view
b. The ruling of Mirza-yi Qummi

c. The ruling of Sahib Fusiil

d. The new ruling of Shafti

e. Jushgani’s question to Naraqi

32 Document la-g.
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The reply (jawab) is made up of:

f. Naraqi’s rebuttal (raddiyya) of Shafti’s new ruling

g. Naraqi’s reply to Jushqani’s question

Shafti quotes Naraqi’s rebuttal in full in the detailed theoretical
defence he wrote in 1233/1818 against it. This would suggest Naraqi’s rebuttal
had been written by this date. What is not clear, however, is if the remaining
elements of the su’al wa jawab were also written at the same time or compiled
later from disparate documents by Jushgani. According to the question (su ’al) it
was not Vafa’s opponents but the local ‘ulama’ of the region (arbab-i ‘aqd wa
hall-i wilayat) that approached Naraqi for his view.”

This could be perfectly true. Vafa’s opponents may have used
intermediaries. The su’al also presents Naraqi as an arbiter asked to decide
between the rulings of ‘the jurists of the age’ (mujtahidan-i zaman): Mirza-yi
Qummi, Sahib Fusiil and Shafti. This might be how the case had been presented to
Naraqi but it could also be a later interpolation by Jishqgani.

The su’al does not present the case hypothetically like the petition to
Shaftt. It specifies the name of the founder Lutf ‘Alr Khan, the location of the
lands and the new trustee, Mulla ‘Abd al-'Azim Bidguli. Given that Naraqi’s
reply is hypothetical, it is possible that these details were added later. It is seems

unlikely that Vafa’s opponents or their intermediaries would have risked

nazar-i sami bi-risanand wa an chi ra'y-i sharif dar an bab bar an gardid bi-an ‘amal namiida
raf*-i niza ‘ namayand”
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specifying such details in writing unless they they knew in advance what to expect
from Naraqf.

Jushgani’s question and Naraqi’s reply might also be a later addition.
Jishgant’s question uses the rulings of Mirza-yi Qummi, Sahib Fusiil and Shaftt
quoted verbatim in the su ‘al to ask Naraqi about the problems jurists caused for
their non-mujtahid followers (mugallidin) when they issued conflicting rulings.
Jushgani’s question is already anticipated in the beginning of the su’'al when
Jishgani notes that the ‘ulama’ of the region came to Naraqi because the
contradictory rulings issued by the jurists of the age were causing increasing strife
and conflict (mansha i izdiyad-i tandzu * wa tashajur).

From the preceding discussion it seems likely that Jlishqani created a
su’dl-jawab framework at a later stage for the rebuttal that Naraqi had written
against Shafti’s new ruling. By creating the su al-jawab framework, Jishqani
preserved Naraqi’s rebuttal and circumstances in which it was written. At the
same time he was able to include Naraqi’s view on a contemporary problem — the

conflicting rulings of jurists.

3.2.7. Naraqr’s rebuttal of Shafti’s new ruling

According to Naraqi the arguments presented by Shafti in his new
ruling lacked any basis in the law (b7-wajh) and were infact irregular (gharib). **
According to Naraqi, Shafti’s suggestion that there was no evidence to suggest
that gabd was a universal requirement for constituting a valid wagf was not true.

As evidence that gabd was a universal requirement Naraqi cited:

34SF, p. 69: “an chi muftt [Shafti] dar bayan-i ‘adam-i ishtivat [-i qabd] bayan namuda bi-wajh
ast, balkah bisyar gharib ast” “What the mufii [Shafti] has expressed on the non-requirement [of
qabd] is without basis, but also very strange indeed”
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1. The transmitted consensus of opinion of Imami jurists on the
requirement of gabd™
2. A rescript (tawgi') of the Twelfth Imam>®

3. A logic argument®”’

Naraqt also rejected Shafti’s use of the Qur'an 5:1 and the traditions
of al-Saffar and Muslim to argue that gabd was not required in the specific
circumstances of the case at hand. As far as Naraqi was concerned the tradition of
al-Saffar had nothing to do with the issue of gabd, while the tradition of Muslim
quoted by Shaftt was compelling proof that gabd was in fact required. The text of
Naraqt’s rebuttal also included several additional arguments from what Naraqi
called the ghayr-i mangilat, that is, evidence not based directly on the transmitted
texts - the Qur’'an and the traditions — or the transmitted consensus of Imami

jurists.

3.2.8. Shaft1’s theoretical defence of his new ruling

Not long after Naraqi’s raddiyya was written it reached Shaftl in
Isfahan. Naraqi’s attack prompted Shafti to write a detailed theoretical defence of
his ruling. According to Shafti, Naraqi’s arguments were even more baseless than

his own (bisyar bi-wajh) and disgraceful (bi-wag‘).”® The treatise which Shafti

3 RwM, p. 225-230.
3 RwM, p. 225-230.
7 RwM, p. 225-230.

38SF, p. 69: “bar har kas ki fi I-jumla rabt dar mabahith-i figh wa mabani-yi an dashta bashad,
zahir ast ki jami‘-i anchi madhkar shuda bisyar bi-wajh wa bi-waq‘ ast” “To anyone with a
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wrote to defend his new ruling and respond to Naraqi’s raddiyya was completed
in Ramadan 1233/July 1818.

Shafti seems to have been aware right from the beginning that he was
not going to stand much chance trying to prove that gabd had somehow occurred
in the case. Not surprisingly he makes no attempt, as Sahib Fusil had done, to
prove it had. Instead the main focus of the first part of Shafti’s rebuttal was to
prove that neither the transmitted texts (a/-nusiis) nor the transmitted consensus of
Imami jurists (al-ijma‘ al-mangiila) on the requirement of gabd covered the
circumstances of the case at hand. It was nessecary therefore, to do as he had
done, exercise deductive effort (ijtihad), and come up with a new ruling from the
sources of the law.

Shafti felt that when the consensus of Imami jurists had been formed it
had never taken into account a situation where the founder appointed himself
trustee during his lifetime and the lands were not in his possession or what Shafti
called fi ma nahnu fihi (‘the hypothetical situation we are in’). The same was true
as far as the transmitted texts were concerned. The traditions were almost without
exception in relation to wagfs being constituted for the benefit of family members
and never for a specific purpose like building a madrasa. Based on this Shafti
argued that unless it could be proven that the requirement of gabd mentioned in
the texts and the consensus did in fact cover the circumstances of the case or what
Shafti called wa law fi ma nahnu fihi (‘even in the hypothetical situation we are
in’), it was nessecary to infer a new ruling from the sources.

This did not mean, Shaftt argued, that he did not accept that gabd was

a universal requirement to constitue a valid and irrevocable wagf. Shafti felt

grounding in jurispudence and its rules, it will become evident that everything that has been
mentioned [in Naraqi’s rebuttal] is completely without basis and highly contemptible.”
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Naraqt had misunderstood him. According to Shafti the very opening lines of his
ruling were loud and clear (yundadi bi andd sawtin) that he was specifying a
situation when gabd was not required but that he was not disputing the
requirement itself.” Instead, what he was trying to argue was that Naraqi’s
insistence on clinging (tamassuk) on to the requirement of gabd mentioned in the
texts and the consensus was useless in this particular case.

This section is followed by Shafti’s rebuttal of Naraqi’s rebuttal of his
use of Qur’'an 5:1 and the traditions of al-Saffar and Muslim. Shaft1 also refutes
Naraqt’s use of a rescript (tawgi’) attributed to the Twelfth Imam and Naraqi’s
logic argument. The final section of the rebuttal deals with Naraqi’s arguments
from the ghayr-i mangiilat.

It did not take long for Naraqi to respond to Shafti’s rebuttal. Naraqi
asked his brother, Abu al-Qasim b. Muhammad Mahdi Naraqt (d.1265/1849) to
write a rebuttal on his behalf refuting Shafti’s treatise which was given the title:
Mulakhkhas al-magqal fi daf* al-qil wa I-qal (A brief discourse in refutation of

tittle-tattle).*’

3.3.  Question and reply (su ‘al wa jawab)

% This is not strictly speaking true Shafti does mention in his ruling that there was no evidence to
suggest that gabd was a universal requirement. It is precisely this section which Naraqi meant to
refute by citing the consensus of Imam jurists, the rescript from the Hidden Imam and by using
the same traditions of al-Saffar and Muslim that had been used by Shafti, see document 1d.

4 Manuscript no. 3136, Kitab-khana-yi ‘Ayatullah Mar ashi Najafi, Qum; I have not examined the
contents of this manuscript. There appears to be another rebuttal by a different author, Sayyid Abt
Talib b. Abt Turab Husayni Qa’int (d.1293/1876-7) entitled Safwat al-Magal. The contents appear
to be identical to Mulakhkhas al-Magal. The text was completed on 3 Jamadi II 1282/24 October
1865 and the manuscript in Kitab-khana-yi ‘Ayatullah Mar ashi was copied on 14 Muharram
1287/16 April 1870. See manuscript no.3132, Kitab-khana-yi ‘Ayatullah Mar ‘ashi Najafi, Qum.
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Before returning to the story of the dispute, we will examine
Jushqant’s question (su’al) and Naraqi’s reply (jawab).*' Jushqani’s question is
written in the form of an additional request for a clarification of a doubt (shubha-
7) he had about the case of Lutf ‘Alil Khan’s endowment. It sheds interesting light

on how hypothetical rulings were perceived in early Qajar Iran.

3.3.1. Jushqgant’s question

Jushqant begins his question by mentioning the Ustll doctrine of
emulation (taqlid), according to which it was obligatory for all believers who
were not mujtahids (mugallids) to follow the rulings of a mujtahid on points of
law.* The ruling of the mujtahid would be equivalent for them to the ruling of
God. Jusghant then notes that in the case at hand, the descendants of Lutf ‘Al
Khan were the mugallids of Mirza-yi Qummi.*

The camp of the trustee and those who wanted to revive the madrasa
were the mugallids of Shafti. Mirza-yi Qummi issued a ruling saying the
endowment was invalid. Shafti’s ruling said it was valid. Based on the Usiili
doctrine of faqlid, it was binding for both sides to do as their mujtahids had ruled;
however, since the rulings of the two mujtahids were contradictory in the case it

had caused disputes.** Since the ruling of the mujtahid for his mugallid was

equivalent to the verdict of God (hukmullah), Jushqani now asked anxiously, how

*I'See document 1e and document 1g
“ Document le
 Document le
* Document le
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was it possible that in the case the verdicts of God could cause so much strife and

sedition?®

3.3.2. Naraqt’s reply

In his reply, Naraqi begins by explaining that rulings (hukms) were of
two types: actual (wagi 7) rulings and apparent (z@hir?) rulings. The rulings which
God had decreed were actual rulings but their meaning was only known by the
Prophet and the infallible imams. During the period of occultation (dar zaman-i
sadd-i bab al-‘ilm) access to God’s actual rulings was no longer possible. Actual
rulings cannot be accessed merely through use of the intellect; they require the
presence of the Prophet or the infallible imams.

Access to God’s apparent rulings was still possible, however, through
the intellectual efforts of the mujtahid. Naraqi now proceeds to recapitulate the
Usilt doctrine of faqlid of which he was a leading exponent in Qajar Iran.

Naraqi then explained that in problems or questions (masd il) which related
exclusively to the non-mujtahid believer (mugallid) and where there was no
dispute involved (ki muta lliq bi khiid-i i ast wa bas wa munaza 7 az baray-i i
nist), the mugqallid was bound (mukallaf) to follow the opinion (fatwa) of
whichever mujtahid he was emulating.*® The opinion (fatwa) of the mujtahid
would be equivalent to God’s apparent ruling for the mugallid.

In problems which came up between two or more people and involved

an argument (takhdasum) or a dispute (tanazu’), however, the mere emulation

* Document le
* Document 1g
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(taglid) of the opinion (farwa) of a mujtahid did not suffice.*” Instead to determine
what God’s apparent ruling was required legal proceedings before a mujtahid
(muhtdj bi-tarafu‘ dar khidmat-i mujtahid).*® The ruling the mujtahid issued after
litigation would now be considered God’s apparent ruling in the case and would
be binding (ldzim al-ittiba*) upon the claimant and defendant to follow.*’

After citing an example to illustrate what he meant, Naraqi concludes
his reply by adding that only those rulings which a jurist issued that related to the
specific details of a case (hukm dar khusis-i wagi‘'a) were binding not rulings
issued as replies to a hypothetical petition (na in ki bi mujarrad-i istifta’
bashad).” In otherwords, none of the rulings that had been issued thus far, in Lutf
‘Al1 Khan’s case, the ruling of Mirza-yi Qummi, the ruling of Sahib Fusul or the
ruling of Shaftt were binding. These rulings were merely issued as replies to
hypothetical petitions. They were not the outcome of litigation before a mujtahid
on the specific details of the case.

Naraqr’s clarification was nessecary due to the Usili doctrine of
taqlid. For the masses, who were non-mujtahid followers (mugallids), all the
rulings their mujtahid issued were perceived as binding. Jiishgani expresses the
view of the masses when he says the supporters (mu ‘awinin) of the descendants of
Lutf ‘All Khan, presumably also mugallids of Mirza-yi Qummi, felt that their
actions were motivated by a sense of religious duty and piety (bar birr wa tagwa).
By frustrating Vafa’s attempts to revive the wagf they felt they were upholding
Mirza-yi Qummi’s ruling. The fact that Mirza-yi Qummi had not issued the ruling

after litigation or even the fact that the text was merely hypothetical and had no

*" Document 1g
* Document 1g
* Document g
% Document g
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specific details mentioning the name of the endowment, the lands, the claimant or
the founder made no difference. Everyone knew Mirza-yi Qummi was referring to
Lutf ‘Ali Khan’s endowment and that was all that mattered. The ruling he issued
was in their eyes equivalent to the verdict of God, and, as the mugallids of Mirza-
yi Qummi, they were bound to follow it.

In a classical Sunni context, the word farwa was used to distinguish
the mufi’s non-binding hypothetical opinion in litigation from the hukm; the
gadr’s binding specific judicial decision in a case. In Qajar Iran, the word fatwa
had become conflated with hukm and were seen as a synonym pair. Jishqani for
instance notes at the beginning of his su ‘al that in the case of Lutf “Al1 Khan the
‘rulings and opinions’ (ahkam wa fatawi) of the jurists of the age had been
different. For most ordinary people the term fatwa was rarely used. Instead almost
anything written by a jurist was seen as a ruling or hukm.

This shift in nomenclature was probably another reason why Naraqi
had to draw distinctions in probative value between the hypothetical and the
specific ruling of the mujtahid. In practice, unless there was some sort of
challenge, such distinctions were rarely drawn. In otherwords it is quite likely that
ordinary litigants like Lutf ‘Ali Khan’s children were able to use Mirza-yi
Qumm1’s ruling, though purely hypothetical, to validate the sale of Lutf ‘Al
Khan’s vast lands in Zavarih.

There were limits however to the probative value of a hypothetical
ruling. A hypothetical ruling might work as a legal permit if you were already in
possession of the disputed object. If however you were not in possession, the
probative of value of a hypothetical ruling was significantly reduced. To actually

move a disputed object still required a specific ruling. The more specific the
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ruling was the better; otherwise it could be construed as being hypothetical and its
probative value could be challenged. Litigants seem to have understood this
because several years after Shafti’s hypothetical ruling on the validity of Lutf “Al1

Khan’s endowment, Shaftt issued a specific ruling.

3.4.  Shaft1’s specific ruling and its enforcement

Seven years after Shafti wrote his theoretical defence of Naraqi’s
rebuttal, Shafti issued a specific ruling on the case.’’ The ruling was issued on 19
Rajab 1240/9 March 1825. This ruling was not hypothetical. The ruling
categorically declared that all the lands which belonged to the deceased Lutf ‘Al
Khan were wagf. Lutf ‘All Khan’s heirs had no right over the lands. The sale they
had concluded with the royal physician was therefore illegal. Those in possession
of the lands had to vacate possession with immediate effect and hand over control
of the lands to the trustee of the endowment. The ruling also made it obligratory
for those in possession to pay the trustee the arrears of more than twenty years
worth of rental income from the lands.

It is not clear why it took seven years after the defence of his
hypothetical ruling for Shaft1 to issue this specific ruling. It is possible that Shaft1
had issued other specific rulings between 1233-1240/1818-1825 which have not
survived. Alternatively, it could be that Naraqi’s rebuttal had been powerful
enough to stop Shafti from issuing a specific ruling.

If so, we are forced to admit, that the strategy of Vafa’s opponents in

taking the case to Kashan before Naraqi had some success. Moreover it means

! Document 3
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that what Naraqi had issued, was not a mere theoretical rebuttal intended for the
consumption of jurists and their students, but functioned instead as a ruling that
had some impact on litigation. Jushqani clearly felt that what Naraqi had been
asked to write would decide between the rulings issued by Mirza-yi Qummi,
Sahib Fusiil and Shafti. Jushqani does not call what Naraqi had been asked to
write a rebuttal. Instead he uses the term ‘ruling’ hukm-i shar 7 and exalted
opinion (ra y-i sharif). >

According to Jushgani, what Naraqi wrote would be ‘acted upon’
(‘amal namiida) to settle the dispute (raf-i niza‘).>> This suggests that not only
were hypothetical rulings perceived to have some probative value but that they
could also take the form of a relatively long rebuttal.

The binding force of Naraqi’s rebuttal must also have derived from
the fact that it made it clear what specific ruling Naraqi would issue if he was
asked to do so in the case. In this way it functioned as a warning to Vafa that any
attempt on his part to seek a specific ruling on the case from Shaftt would result in
a similar reaction from their side. Vafa’s opponents had thus managed to re-
validate their claim to the lands after the death of Mirza-yi Qummi.

Tunikabiin1 has an interesting anecdote where he says a similar
impasse — he may even be referring to this very case — had once occurred between
Naraqt and Shafti in a particularly troublesome litigation. In the end Naraqi and
Shafti wrote their theoretical views on the case which were presented before a

third jurist who endorsed Naraqi’s view.”* It is likely something similar was going

2 Document le; Jashqani asks Naraq to clarify his doubt after first issuing the ‘requested Aukm-i
shar T (hukm-i shar i-yi magsid) on the case. The use of ‘hukm-i shar 7 here is an early
nineteenth century example of the use of this term.

> Document la

' QU, p. 54: “dar ba'di az awgat miyan-i ishan [Nardqi] wa marhim hujjat al-islam [Shafti]
munaza ‘a shud dar murdfa ‘a-t pas dawari bi-anja kishid ki tarafayn tafsil-i madrak-i khiyal-i
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on between 1818-1825 in the dispute over Lutf ‘Alt Khan’s endowment and that a
judicial consensus had emerged in favour of Naraqi’s view.

In such a situation Shafti might have preferred to wait until he was
certain that any further ruling he issued had the political support nessecary to
remove the disputed lands from the possession of royal physician despite the legal
obstacle created by Naraqi’s rebuttal. The appointment in 1240/1825 of Fath ‘Al
Shah’s fifteen year old son Sayf al-Dawla (1224-1299/1809-1882) to the post of
governor of Isfahan seems to have created just such an opportunity.

The young Sayf al-Dalwa quickly came under Shafti’s tutelage.”
Shaft’s rulings from this period onwards were exceedingly powerful. It is likely
that Shafti now felt assured a specific ruling he issued on the case of Lutf ‘Al1
Khan’s endowment could no longer be stopped. The theoretical defence Shafti
had written of his own ruling must have also helped to diminish the probative
value of Naraqi’s raddiyya and strengthen the binding force of his own ruling. In
the very same year of Sayf al-Dawla’s appointment, 1240/1825, Shaftt issued his
specific ruling.

Initially Shaftt appears to have ordered the new trustee of the
endowment, Mulla‘Abd al-‘Azim Bidguli, to recover the lands.”® According to

Vafa, Bidgult felt it would demean his dignity to get involved in the restitution

khitd ra niwisht dar khidmat-i marhum daqa sayyid muhammad khalaf~i marham aqa sayyid ‘ali
firistadand an marhiim sukhan-i mulla ahmad [Naraqi] va tarjih dada” ; “At some point there was
a dispute between him [Naraqi] and the Hujjat al-Islam [Shaft1] in a litigation, the judging of the
case was so troublesome that the two sides wrote details of what they thought and sent it to Sayyid
Muhammad son of Sayyid ‘Ali. Sayyid Muhammad preferred Naraqir’s view”’; Sayyid Muhammad
Tabataba’'t (d.1242/1827) also known as Mujahid was the son of Sayyid ‘Ali Tabataba’i
(d.1231/1816). Sayyid ‘Ali was a leading student of the UsulT professor Bihbahani.

> For Shafti’s relations with Sayf al-Dawla, see Husayn Masjidi, “Sayf al-Dawla Sultan
Muhammad Mirza” Majalla-yi pazhiihishi-yi danishgah-i isfahan 13-1 (1381sh/2003), pp. 67-90

>% Tadhkira, p. 306: “In maratib bi- ‘ard-i sarkar shara’i-madar, sayyid al-muhaqqiqin, khatam al-
mujtahidin, qudwat al-ayyam, muqtadr al-anam, mata * allahu bi-dawamihi l-islam [Shafti], risida,
hukm-i muta -i lazim al-ittiba * az an sarkar shari ‘at-madar ‘izz-i sudir yaft ki ‘ali-jinab sabiqu [-
algab [Bidguli] bi-muqtada-yi shart-i tawliyat a‘ayan-i mawqifa-yi maghsiba rda bi-hita-yi
tasarruf dar-avarda bi-muqarrarat-i waqif masrif darad”
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process.”’ This probably also had to do with the fact that Bidgul’s son was
implicated in the sale. Once it had become established that Bidguli, his old
teacher, had no intention of pursuing the matter, Vafa says he had no choice but to
act himself.

When Vafa initially emerged as a claimant he had managed to get
Shafti and a few other jurists to appoint him to the post of supervisor (nazir) of
Lutf ‘Alf Khan’s endowment.”® How Vafa did this is not clear, it is likely that he
exploited the fact that he was related maternally to Lutf ‘Al Khan, as indeed all
the Tabataba'1 sayyids of Zavarih were. Vafa must have also demonstrated that
the new trustee, Bidguli had not done enough to stop the sale of the lands. Vafa’s
appointment to the post of supervior was significant because his right to act on

behalf of the endowment could not be challenged.

3.4.1. Intrigues of the opposition

Almost as soon as Shafti’s specific ruling was issued, Vafa’s troubles
began. Vafa describes this period of litigation in vivid detail in his
autobiographical account. Vafa’s enemies had realised that without Shafti’s
support, Vafa did not stand a chance. The only way to defeat Vafa was to estrange
him from Shafti. Vafa’s enemies informed Shafti that Vafa had recited obscene

verses about him in Zavarih.>’

37 Tadhkira, p. 306: “chin sirat bastan-i in ma ‘nd asa ‘b min jam ‘i al-addad bal diinahu khart al-
qatad [bayt] igdam ra shayan-i sha 'n-i khiid nadanista istif'a namid art [bayt].”

*% Tadhkira, p. 306: “az anja ki nizarat-i waqf-i mazbir az qibal-i hukkam-i shar-i muta‘ wa
sarkar shara i-madar [Shafii] ...bi-katib mugarrar bid pas az ya’s az mutawallt [Bidguli] nazir ra
[Vafa] manzir-i inzar nizarat-athar farmida”

> Tahdkira, p. 307: “tartib-i mugaddimat-i digar karda ma ‘riid dashtand ki fulan jinab [Vafa]
shuma ra [Shafti] hajvi bi-ja wa dhammi-yi fahish gufta ast.”
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Almost exactly at the same time another plot was hatched. Aware of
Shafti’s hatred for sifis letters began circulating stating Vafa was a siifi.®® Shafti
recived one of these letters and was furious.®’ It was decided that an example
would be made out of Vafa. Vafa would be brought in chains to the court house
(dar al-qada’) and the hudiid - the penalties prescribed by the shari‘a would be
imposed on him. This would serve as a warning to other siifis.** In fright, Vafa
escaped to his hometown Zavarih.®

Vafa’s opponents though had not finished with him. They arranged for
an official to go to Zavarih to find witnesses who had heard the scandalous
verses.** The witnesses would be brought to Isfahan and the obscene poetry would
be read to Shafti so he could judge for himself.> Luckily for Vafa, the plot failed.
The main witnesses, Bidguli’s son and his associates, when asked to recite the

offending verses could only come up with:

Behind Simnan is Damghan!

The river of Gurgan lies in between!

% Tahdkira, p. 308: “argam-i ‘adida bi zavarih wa ardistan wa sa ’ir-i buldan bi-ta rid wa kinaya-
yi ablagh az tasrth marqum amad ki fulan [Vafa] az hizb-i shaytan wa mardud-i rahman [ast].”

o1 Tahdkira, p. 308: “pas az wusil-i an ‘arida, sunith-i chinan jarima, az khadimi chiin man,
aghrab-i ghara’ib namida, daryd-yi ghadab-i jinabash [Shafti], chinan bi-tamawwuj dar-amad ki
zawraq-i wujitd-i hizar chitn mani bi-sahil-i nisti anddazad.”

%2 Tadhkira, p. 308: “bi karguzaran-i....sayf al-dawla sultan muhammad mirza farmanfarmd-yi
isfahan mugarrar shud ki bayad fulan ra [Vafa] dar saldsil wa aghlal kishida bi-dar al-qada’
hadir awardand ta i ra mawrid-i hudid-i shar ‘iyya wa ‘ibrat-i digaran arim” Vafa’s reference to
the dar al-qada’ and the hudiid here is quite possibly a reference to Shafti’s own private shari‘a
court in the Bidabad quarter of Isfahan. Shaftt quite unsually for jurists of the time maintained a
band of young toughs (/ufis) who implemented the hudiid.

63 Tadhkira, p. 308: “pas az wusiul-i in khabar-i wahshat-athar bi ta’ammul ‘azim-i adrak-i
sa ‘adat-i astana-bisi wa dii asaba bi-dargah-i islamiyan-panah shitaftim”

5 Tadhkira, p. 309: “gasidi...bi zavarih irsal darand ta ahajt rakika-yi i [Shafii] ra arand, pas az
chand riiz qasid murdja “ karda sahib-zada wala-magam daqa muhammad mahdi farzand-i akbar-i
‘ali jinab sabiqu l-algab [Bidguli] niz sharafyab-i ‘atba-biisi gardida nazdikan-i an jinab
mustatab az awahiji va khwastand...”

65Tadhkira, p. 309; Vafa mentions the following Arabic verse in his description of that difficult
time: mata yanjali [-layli dh-dhuniini I-kawadhibu / wa yabdii s-sabaha s-sidqt min kulli janibu
(When will the night of deception and lies end and the morning of truth begin?)
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On the far side is Turkmenistan!

Sugar is from Mazandaran!®

The verses were fabricated nonsense. They could hardly be construed as invective
against Shaft.®” Vafa, refering to the verses, quotes the great medieval skeptic and

freethinker, Ibn al-Rawandi (d.c.339/950), condemned as a heretic:

This is what troubled minds

and turned a skilled artist into an aethist.®®

Vafa’s innoncence was established. It took him longer though to clear
the charge of stfism. Vafa did this in part by composing poems in praise of Shafti
and the impressive Sayyid Mosque which Shaftt was building at great personal
expense in the Bidabad quarter of Isfahan.®” Vafa also began to collect poems
other poets had sung in praise of Shafti or the Sayyid Mosque.”® These poems
were later assembled in a biographical dictionary which Vafa dedicated to Shafti
entitled: Tadhkira-yi Ma’athir al-Bagiriyya.”'

As Vafa’s ties with Shaftt improved, Vafa came into contact with, the

young governor of Isfahan: Sayf al-Dawla. Sayf al-Dawla, an aspiring poet, was

5 Tadhkira, p. 309 : “pusht-i simnan damghan ast ay khuda / riid-i gurgan dar miyan ast ay khuda
/ an taraf tar turkaman ast ay khuda / shikar az mazandaran ast ay khuda”

57 According to MasjidT the verses might possibly be interpreted as a critique of Shafti’s family.
Muhit feels however that the verses were simply written by Vafa in his account to represent the
type of absurdities his opponents had come up with. They were not the actual verses that were read
to Shafti. See Tadhkira, p.27; Muhit Tabataba’1 “Shi‘rT az Vafa”, p. 182-183

% Tadkhira, p. 309: “hadha I-lladhi tarka l-awhamu ha’iratan wa sayyara I-‘@lima n-nahrivi
zindiga”

% Tadhkira, p. 310: “dii gasida dar madih-i jinabash [Shafti] ma ‘rid awarda yaki masdar bi
tawsif wa tarikh-i masjid-i muqaddas wa an digar ma ‘nin bi shikayat-i rizgar-i gaddar ki
hingam-i hirmanam az sa ‘adat-i basat-bist mawzin amada”

7 Tadhkira, p. 59.

' The autobiographical entry which appears at the end of the Tadhkira was written in 1242/1826.
It is quite likely Vafa had already begun to gather material for the Tadhkira before this date, see
Jalal al-Din Huma'1, “Surtsh Isfahant” Yaghma no. 3 (1327sh/1948), p. 138.
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not averse to learning a thing or two from a sharp wit like Vafa. Vafa includes a
long poem in praise of Sayf al-Dawla at the end of the Tadhkira-yi Ma athir al-
Bagiriyya.”*With help from Sayf al-Dawla’s officials, Vafa was able to get
Shaft’s ruling enforced. More than twenty years after Lutf ‘Alt Khan Turshizi’s
death, his lands were returned to the control of the trustee and, his madrasa was

revived in Zavarih.”

3.5. Discussion: The jurist as mufii

The dispute over Lutf ‘Al1 Khan Turshizi’s endowment involved some
of the most prominent jurists of Qajar Iran. Mirza-yi Qummi, Sahib Fustl, Shafti
and Naraqi were not locally recognised ‘mujtahids’ involved in petty litigation in
a town quarter. They were Usili professors who spent most of their time training
students to become mujtahids. Given their legal authority, almost as soon as a
case involved a theoretical problem their views were sought. This was done
through hypothetical peitions.

We do not know who actually wrote these hypothetical petitions. It is
likely that they were written by the leading students of Mirza-yi Qummi, Sahib
Fustl, Shafti and Naraqi. The student writer of the petition clearly had a good
grasp of the rulings of his Usali professor respondent.”* In this way he was well
placed to give legal advice to the litigant that had come to seek the ruling. In each

case the petition that was drafted seems to have anticipated its reply. In this sense

72 Tadhkira, p. 312-314.

3 Several disputes broke out after Vafa’s death over the wagf between Vafa’s children and the
sons of the trustee Mulla ‘Abd al-‘Azim Bidguli, for a summary see: Muhit 1354sh, 15-17.

™ See Nobuaki Kondo, “Shi‘i ‘Ulama and Ijaza during the Ninteenth Century”, p.72; the student
of the Ustlt professor was supposed to be fully conversant with his teachers rulings and method
such that he was able to come up with the same ruling as his professor in a case.
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it functioned as a legal vest for a conclusion that had already been reached
through some form of informal legal discussion probably between the student and
his professor.

According to Jiishqani the litigants referred to Mirza-yi Qummi, Sahib
Fusiil, Shafti or Naraqi because they were followers (mugallids) of these
mujtahids. This seems unlikely given the fact that in each case, the litigants
happened to be mugallids of precisely those mujtahids whose rulings suited their
interests. There seems, instead, to have been prior reconnaissance by the litigants
to determine precisely which jurist was likely to support their case.

This reconnaissance did not always work. Shafti’s first hypothetical
ruling which has not survived seems to have been of no use to its petitioner. Given
the charismatic authority and legal knowledge of the jurists involved in the
dispute over Lutf “Ali Khan’s endowment the hypothetical rulings they had issued
were perceived to have binding force. The rulings of Mirza-yi Qumm1 and Naraqt
though purely hypothetical helped the royal physician hold on to Lutf ‘Ali Khan’s
lands for over twenty years. Conversely a hypothetical ruling even from a jurist
like Shafti was incapable of moving the disputed object and it required a specific
ruling to be issued.

Remarkably for almost twenty years the dispute over Lutf ‘Ali Khan’s
endowment seems to have been fought using rulings that were hypothetical. Both
parties carried out legal proceedings in the absence of the other side before Usili
professors. This probably had to do with the peculiar circumstances of the case
which hinged on the theoretical problem of gabd. Neither side seemed willing to
agree to initiate legal proceedings before a local mujtahid. Instead the very best

Usiilt professors were sought out and asked to validate or invalidate the ruling the

132



other side had obtained. This in turn resulted in a blurring of the distinction
between a ruling and a rebuttal as each new jurist was forced to defend his view
and refute the previous ruling.

The lack of a separation in the jurisdiction of gadi and mufii meant
that a jurist like Shaftt could issue a hypothetical ruling on the case and at the
same time issue a judicial certification of a claim. This increased the probative
value of the hypothetical ruling considerably becuase Shafti’s hypothetical ruling
directly anticipated Shafti’s specific ruling on the case.

The text of Shafti’s specific ruling does not make it clear whether it
was issued after arbitration or not. It does not describe prior litigation in the
dispute or record the claim of the claimant and the reply of the defendant. This is
important because as we shall see in case study two, a judicial certification that
was not the product of litigation before a mujtahid whose ruling both sides had
agreed to recognise was not considered binding and could be challenged.

In this case, Shafti’s charismatic authority and the support of the
officers of Sayf al-Dawla had given the ruling sufficient binding force to remove
the lands from the possession of the royal physician. It also, however, suggests
that while Naraqr’s rebuttal may have helped to act as a legal obstacle for
sometime, in practice, only a valid specific counter judicial certification could
have prevented the restitution of the lands and forced, as we shall see in the next

chapter, arbitration or settlement between the two sides.
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3.6. Text and translation of selected documents

DOCUMENT I - PART 1

The question (su 'al) to Mulla Ahmad Naraqi (d.1245/1829) as recorded by his

student Muhammad b. Muhammad Yisuf al-Mima'1 al-Jiishqani

Text”

[: Jisdl]
Gl Sl s Dl Gl Slaws)) coVy > Grd s O Je Uil o p
o1 o)l e cdn e s 1y opmie gl s IS V3 s ol o) 3y oy
Igde )3 25 &5 dwyds poedsed LBy 1) 0y L) o)l Sl clail o)
35 ) day g cosls 13 s bkl als Lo Iy OT e g 03,138 Ly o lgj lsll)
P ) Vg ey ly Sl S el de W Ol e

o) azils

5ol by d dll i ae iBly gl g b 5y 2 o0)sSe jael ooy 13 5 e g
O Lo o O o.kg.:).<3 (erdia 0l CE\) oSl Jl> )3 &S o)jf.jve o,\>I o BrEs
SVes) &y @ Vg gy 5 Oy 5 sz iy paf) 5 3o 3 G e 5 By 4y
9 v\i:jf JALA u,ié\.&.» 9 Calsses uLJ OTJJ d\.ﬁ) IS ] Ls\j\.:éj (\g:-\ 9 R CE\}
s 4 Sl asp e S e mer b a Sy rlas gl skl L

g kil ol 2w ) S8 oS W ) 1 Yy ey e L))
Sl O s Cis @l e Ty by ol oy 1ol oo oS 1) ol e
Aalad £ 15 1) 090 Jor T4 435 0T

paad) Ma g ool (0)) (god el gl Vr Sle Olpn) Sl e 31 e

it . . 7 . w i -
e boade O 8 ol 4 Se s a5 e ol e iy
ey g 3l ol e Sl ad s b sy (AS b arlies O3 4 ad

 RwM, pp. 222-225.

134



vaup_‘fb‘.;}m L wdﬁfﬂqojb—\Qlﬁ;W\j\wo\fﬁcu'a-,éc,;))é
el el g pL I LS Ladly O (el ol phs 2y ske IV e

s g coml a2 Slghol e Lo e Ol i Ol Jle 6 i
salad)

by Oy g Osg iy Sl o) 5 el meo By ool angie Opse o
35 015 ) o) Sl slal ) 5 b 9 )y 8 SVL y 035 oo
e 0313 o)lal g (S ayppe e Dio |y o)la) ary a5 1 s Cidly 031
idly iy sliasl g By g3 oylrl Ay Boo y cLidly gl A ) 0gpe B U

L ECIOU: Q=S | Cs\»‘}}o)\q-\j cowl j2d jlole alis ) o)) el
ralad) 1 g (ol ods (\3 oy AL Loses Ao B Ol 65\5« gJUu.:.u

2ol iy OF Gl 1) (S ol 2 o ol gl dey o 0l ol ogh e O
LS‘QJMUJJJC”;‘“’MJJ\}J?MW@‘)&JJSJcwjmcﬁg-z-
c.&.ﬁ:\;o:ﬁﬁ@g})ﬁjﬁ

MJ\U;Mw(ﬁfﬁbjgﬁiﬂi\;j(wéLmbSJpoq
b o) Uiy Glamie 4 Jes pg) dllal LBy Lo Lo S i)
cQT&E}:.}'U'a}u

a\gdjsj»dTUj L wsé)ﬁﬁxfd\l;m.«pd\};ppafé;;)
iy ol 0305 wglde B Bas a1y Ogiss Libly S aS Wlosgep (ol SV
Wl ad & 1 as Ol L o0 Wl o & s \7\) EPONN P PN S SERCIRe

u},&%;o @)\) J\ﬁ ;}}5}6 S 9 NUATRPRE

ui‘ By Ly il 034 ijiﬁ J:ﬁa.? L ;}ﬁjﬁ S el .iSJ:.\:m L@.}T@.«?‘ {kw
}a)soT&gpdubwqw\g,éé)(jjlgvﬁ}@mbafouj&adLmb@Jw

135



¢ (‘)N (3’\5

Joffu B > .,\.5‘.?} iy V.:gjf&;ﬂ S Olge a4 'b‘f‘:”\ S5 (""»L""’“ B2
‘W\Q)A;L&M

65 alrt s e 03y el Jpie Bl 30 & el ke S ) @
S gl o) G > eyl W s o Bide Sl 03y Caan b
S S pen g g g g camdlan (03 4 s Jie (Sl ) s wSUL

Pk vg")-‘ -’v’fg‘

o A oo cadedl 5 B B Gl meedll e leddl e LS
IS 0y ey e Bhian ) 5 JB S Sl ade i e hes
OV gl s oy op D ) o e B OB (D g g B ik

ol b sl a ol

cande 5 ALYL Sl o clolal) angh Lo e B eyl S Baall sl
055y el olly O ade Sl B sa Bl 3 aned) Lol cante 5 ¢ L
wo slimeadl g ol L sl a0y DY Ll ade Wii alle 4 LY Ly
2y e Sl A S op B 5 Sl 080 Bls il pye (S

(Pl LS i b e

Sy 2 Bl O ) dm g el oY g s 0B ) slizel Ly e LBy Sheses
) S iy U Dy aolen iy slissio & Joe el oY

lo g ) Cilises (glgli 45T (0350 Sle )3 g anlhe oyl g3 |y Gy sl LSS

5))“&”3$‘§>j@@id‘wdéiu:}§» roS pilie ades g,
Soup T il g I 3 byl UL Shas Wlasy JF aae dae o Ly
"\"‘SL;“ S8 g cdglae Olag) oglae g (ol A

136



Somy 5 0Ll s 0 alab (S sl gk s o o b g Jio s 3
S ) slan g g basilie 5 5y 53 OV Dl iy el iy e s -

céj:ﬁ N ES e i) cg,,:.-\) C)Lin.g\j gl 2 olag) CZLA

(ol I ) (S ay san 0Ll s lon 5 aills g aeslis g s g5 b b 4

caslsd) Gl aes s

sl eage s i ) Dyl Il 4l o ssaie o5 oS ) Ay oS T eeile 5
gl oSl S

Translation
a. [The question to Naraqi — the facts of the case]:

1 The deceased Lutf ‘Al1 Khan Turshizi owned several estates (amlak) and
fields (mazari‘) in the province of Ardistan. During his lifetime he rented
out the said estates and fields for a period of seven years. Before the expiry
of the rental contract for the said lands, he constituted them as a wagqf for a
madrasa for which he himself laid the foundation stone in the town of
sayyids: Zavarih. He appointed himself trustee while he was alive and
after him Mawlana ‘Abd al-°Azim Bidguli, an inhabitant of Zavarih and

after him, Bidguli’s children.

2 After arranging these matters according to the sacred law, the founder died
while the rental contract made when the [lands] were private property had
not yet come to an end. As a result a dispute arose between the
descendants of the founder and the second trustee [Mulla ‘Abd al-‘Azim

Bidguli] regarding the validity and irrevocability of the said wagf and its
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annulment and return to the heirs [of the founder]. The rulings and
opinions (ahkam wa fatawr) issued by the jurists of the age on this matter
were different and contradictory and caused an increase in the strife and

conflict.

[The request for Naraqi’s view on the case]:

3 The ‘wulama’ (arbab-i hall wa ‘aqd) of the region have decided to put the
circumstances of the case before you, also including copies of some of the
rulings that have been issued for you to examine. Whatever is your
honourable opinion (ra ’y-i sharif) on this case is it will be acted upon (bi-

an ‘amal namiida) to settle the dispute.

b. [The ruling of Mirza-yi Qummi (d.1231/1816)]:

The first mufti was the deceased Mirza Abu al-Qasim Qummi, may God

be pleased with him. These are his exact words (wa hadha lafdhuhu):

1 The wagqgf of the substance (‘ayn) of a property that has been leased is
invalid and revocable unless it occurs in this way: the beneficiaries or the
trustee take possession (qabd) with the permission of the lessee, however,
in the hypothetical situation we are in (dar ma nahnu fihi), the owner of
the land [when he made it wagf] had no right to transfer its possession

(igbad) to a trustee or a beneficiary [since the lands were leased out].
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C.

2 Based on the fact that an immediate transfer of possession is not a

requirment, if after the period of expiry of the lease, a transfer to the
beneficiaries or trustee had occurred, the wagf would have still been valid.
However, it is supposed (mafriid) [in the hypothetical circumstances
described] that the founder of the endowment died before a transfer of
possession occurred, for this reason, the basis (as/) of the wagf was void

[and the wagf therefore is invalid]. End (intaha).

[The ruling of Shaykh Muhammad Husayn Ha’irT [sfahant Sahib Fustl (d.

1254/1838-39) :

The second mufti is the deceased [sic] Mir Muhammad Husayn Isfahani.

These are his exact words:

In the hypothetical situation described (dar sirat-i mafrida), the basis
(asl) of the wagqf is valid. A rental contract does not prevent it [the lands]
being wagqf and the wagf does not become void [as a result]. One cannot
remove lands constituted as wagf from the possession of the lessee before

the expiry of the rental contract.

The permission (idhn) given by the founder to the lessee that the rental
income be used for the aforementioned madrasa, the leasing out of the
lands by the second trustee (mutawalli) after the death of the founder, the
spending of the rental income on the wagf, and the endorsement (imda) of

the descendants of the founder of its wagf status, in this case are equivalent
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d.

to gabd occurring (dar in magam ‘ibarat az qabd ast). The prior rental

contract is not an obstacle to gabd occurring. End.

[The new ruling of Sayyid Muhammad Bagqir Shaftt (d.1260/1844)]:

The third muftt was Sayyid Muhammad Baqir Rashti, may God exalt him.

These are his exact words:

What has been understood by this deficient mind is as follows: whenever
an owner of land constitutes that land as wagf for a specific purpose (milki
ra malik-i an waqf namayad bar jihat-i makhsiisa) and appoints himself
trustee of the wagf for as long as he lives (wa tawliyat-i an bi jihat-i nafs-i
khud qarar dahad mdadama I-hayat) the validity (sihhat) or irrevocability

(luzizm) of such a wagfis not contingent upon gabd,

because of: (1) the general premise (‘umiim) of awfii bi I- ‘uqiid and (2) and
the specific meaning of the general premise (khusiis-i ‘umiim) of the
authentic narration (sahiha) of Muhammad b. al-Hasan al-Saffar al-wugif
‘ala hasbi ma yiiqifuha ahluha, [based on which] the nessecity of acting
upon the wagf contract occurs as soons as it [the wagf contract] is declared

(luziim-i ‘amal bi muqtada-yi waqf ast bi mahd-i tahaqquq-i an).

There exists no evidence that can be taken as a general premise to suggest
that the validity or irrevocability of each and every wagf is contingent

upon gabd, rather the examples that are commonly cited, are mostly
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traditions dealing with children who have reached the age of maturity
(kibar-i awlad). For instance: when a founder gives property to be
constituted as wagf to the possession of the beneficiaries, the waqf
becomes irrevocable, and he has no right to take it back or that he can take
it back, or, if he has not yet transferred possession and he dies, the

property belongs to his heirs as inheritance.

In brief, all of these [traditions] do not describe a situation where the
property to be constituted as wagf is not in the possession of the trustee,
therefore what is nessecary is to distinguish between these general
premises from the texts, however, this is not the subject of the debate here,
what is in dispute here is whether a wagf may be considered irrevocable

upon the realisation of its contract.

We are going to submit the following hypothetical condition [to found a
valid wagqf] as a general premise: It suffices as a condition [to found a
valid wagf], that the property to be constituted as wagf'is in the possession
of the mutawalli after the realisation of the wagf, and this was realised [in

the case at hand]

Given that what is intended, that the founder himself is the mutawalli, and
the fact that the lands are leased out to someonelse is not incompatible
with the owner being in possession in reality, therefore it is permissible for
him to enjoy various kinds of rights of possession in this condition, for

example giving a gift to someone else, sale, settlement contract etc.
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c.

This much is sufficient evidence in issuing a ruling on irrevocability, as is
obtained from (3) the authentic tradition (sahih) in al-Kafi and al-Tahdhib
from Muhammad b. Muslim from Abt Ja'far (peace be upon him) that he
said regarding a man who gives charity to a child and is not aware the
child belongs to him, it is valid, because the father is the one who has
authority over him, the meaning of sadaga here, based on the
understanding of the ‘ulama’is wagqf, and the meaning of idrak, being
aware or not aware here, is the maturity or lack thereof of the child, and

the combined meaning therefore is as follows:

If we assume hypothetically, the beneficiary, that is the child was a minor,
then the wagf would be irrevocable, and its reason based on th saying of
Abi Ja'far peace be upon him is that the father is the one who has
authority over him, and what is useful from this, is that the ruling on the
irrevocability of the wagf here, is from the fact of the property to be
constituted as wagqf being in the possession of the one who has authority
over the beneficiary, and this is what occurred in the hypothetical case we

are dealing with at present.

In brief, the said wagf, based on the belief of this sinner, is valid and
irrevocable and after the death of the founder, it is binding upon the new

trustee to act upon the stipulations of the wagf contract.

[Jushgani’s question on the case to Naraqi |:
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I [the writer, Jlishgani,] have a difficulty with a case like this and all other
cases where conflicting opinions (fatawi) are issued by jurists, the problem

is as follows:

Based on the irrefutable proposition (gadiyya-yi musallama) applicable to
all those who imitate a jurist (mugallidin), ‘whatever the mufti rules for me
is the verdict of God (hukmullah)’: the heirs of the founder of the wagf
were followers (mugallids) of the first mufii [Mirza-yi Qummi] and
[therefore] their possession of the lands and its income as private property
was according to the verdict of God. Similarly the support of their
supporters was [as a result] based on devoutness and piety (bar birr wa

tagwa).

The trustee and the students of the madrasa are followers of the third mufii
[Shafti] [and based] on his ruling on the mentioned case their possession is
also according to the verdict of God and likewise [the support of] the

trustee’s supporters.

Thus one private object, according to the verdict of God is the property of
the heirs and preventing the possession of others in it and repelling the
trustee and his supporters, who were obstructing the heirs [from gaining
possession], becomes obligatory for the heirs and [on the other hand] the
same [requirement] applies for the side of the trustee. Consequently all

the strife, sedition, legal action, defense and fighting was caused by the
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verdict of God the Exalted — this surely is the most abhorrent thing

imaginable.

It is requested that after issuing the requested hukm-i shar T [on the case],

please kindly settle my doubt. Your order will be obeyed.
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DOCUMENT I - PART 2

The reply (jawab) by Mulla Ahmad Naraqi (d.1245/1829) to the question of his

student Muhammad b. Muhammad Yisuf al-M1ma'1 al-Jiishqani
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f. [The reply — Naraqi’s rebuttal]”’

7 For the text see RwM, pp.225-230.
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g.

[Naraqt’s reply to Jushqani’s question]:

As for the doubt the writer [Jushqani] has raised, well its reply is clear and

its explanation as follows:

The rulings of God the Exalted are of two kinds: actual (wdgqi7) and

apparent (zahiri).

What is meant here by actual (wdgqi 7) are those rulings in relation to which
the Divine Lawgiver decreed and which were deposited in those who it
was intended for (makhziin dar nazd-i ahlash). This type of ruling never
changes, and in practice, it is always the same and there is no multiplicity
in it, but because there is no access to these rulings by way of knowledge,

apparent rulings (ahkam-i zahiriyya) stand in their place.

Apparent rulings are those rulings which are the object of the opinions and
reflection of the representatives of the masses during the period of the
closure of the gate of knowledge (dar zaman-i sadd-i bab al-'ilm), and

these [rulings] depending on the person involved can be different.

That is to say: every mujtahid (jurist) is bound (mukallaf) to follow his
opinion and every mugallid (follower) is bound to follow the opinion of
his own mujtahid, and every pair of litigants [claimant and defendant] is

bound to follow the ruling of the judge (hakim) between them.
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Therefore with regard to the mujtahid there is absolutely no problem, since
he cannot follow the opinion of anyone other than himself and likewise
with regard to the mugallid, in personal problems which relate to him only
and where there is no dispute involved, since he [the mugallid] is free, in a
situation where there are two equal mujtahids, to choose whichever
mujtahid he wants to imitate in practice. Before he makes this choice, the
apparent hukm has not yet become fixed for him, just like a mujtahid
whose opinion on an issue has not yet been decided [lit: gone completely
towards one side]. After he [the mugallid] chooses a mujtahid, the
apparent ruling for him (hukm-i zahiri-i i) will be the opinion (fatwa) of

that mujtahid and there is absolutely no disputing or refuting [it].

If there are differences in the level of knowledge between two mujtahids,
and we accept that giving precedence to the more knowledgeable mujtahid
is obligatory, then the mugallid must choose that mujtahid [the more
knowledge one], and if not he will be in the same situation as when

choosing between two equal mujtahids.

However with regard to those problems (masa ‘il) which come up between
two people or more and between them there is an argument (fakhasum)
and a dispute (fanazu‘), mere imitation (faqlid) and opinion (fatwa) does
not suffice. Instead it requires legal proceedings (farafu’) before a
mujtahid and the issuance of his ruling (hukm). After the issuance of the
ruling, acting in accordance with it will be the apparent ruling of God for

them.
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10

11

Therefore if two litigants mutually agree to lodge a matter before a judge
(raf'-i matlab ra bi-khidmat-i hakimi) and appear before him or present
the matter via an intermediary and he issues a ruling, disobeying the ruling
is not permitted, and it [the ruling he issues] will be the apparent ruling for

them.

If each of them wants to choose a judge, the choice of the claimant has
precedence if the two judges are equal in terms of knowledge and action,
in fact, even if they are not equal [in terms of knowledge of action] this is

preferred (‘ald I-agwa)

And what is intended here by claimant (mudda 7) is someone who is at the
origin of the dispute (masdar-i niza“), such that if he did not take the
initiative to make a claim (mubadarat bi-iddi‘d), no one would have a

dispute with him.

There are some situations where the relation [of both the litigants] to the
case is the same, and neither of them can be called a claimant and the other
a defendant. For example if Zayd makes a bequest for a tribe or constitutes
property as wagqf for a tribe, and he himself by virtue of being the trustee
takes possession of the endowed property (qabd kunad) and in the
specification of the tribe there occurs a difference between two mujtahids;
for instance one says: ‘as I understand it, this bequest is for the paternal

relatives’ and the other says ‘it is for the maternal relatives’ and neither of
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them have taken possession as yet and the guardian or the heirs are waiting

for the issuance of a ruling.

In such a situation, it is evident that either one can take the lead in going
before a judge to initiate legal proceedings and when he [the judge] rules,
his ruling will be binding (lazim al-ittiba"), it will not be merely [a ruling]
issued as a reply to a hypothetical petition (istifta’), but rather a ruling on
the specific details of a case (hukm dar khusis-i waqi‘a). God is the

Knower [of the true nature of affairs].
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DOCUMENT II

The hypothetical petition (istifta’) to Sayyid Muhammad Baqir Shaftt
(d.1260/1844) as recorded in the theoretical defence of his ruling: Risala fi ‘adam
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[The petition]:

1

A person (shakhsi) with pious intentions gave instructions for a madrasa
to be built in a certain place (dar ba ‘d-i bilad) so that the religious students
(talaba) living there could study the religious sciences. This person owned
several estates (amlak-i chandi) in that region which he had given out on
rent. He gave the following instructions: that all his lands were to be
constituted as a wagf and that the income derived [from the said lands]
was to be spent on building the madrasa and for its repairs and for
furnishing its student rooms (hujarat) and [for buying] the oil for the

lamps in these rooms and for all other requirements.

He laid the foundation stone of the madrasa (qarar-i bina-yi madrasa ra
guzasht) and instructed the lessee [of his lands] to spend the rental income
due on the expenses of the said madrasa. The lessee did this as follows:
based on the instructions of the founder he gave on a regular basis a
portion of the rental income to the builder and construction workers
engaged in building the madrasa; in addition the lessee also spent the

rental income on other costs incurred while building the madrasa,

and in this manner [the founder] made the wagf of those lands which had
been designated for this specific purporse [the building of a madrasa and
its expenses] operational (wa dar an hal sigha-yi waqf-i an amlak ra bi in
Jihat-i makhsiisa jari namid). Before the expiry of the rental contract with

the lessee the founder appointed himself in the wagf contract the trustee
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[of the endowment] for as long as he lived (wa dar dimn-i ‘aqd-i waqf
tawliyat-i waqf ra ma dama hayatuhu bi-jihat-i nafs-i khid garar dad) and

after him someone else and so on and so forth.

After a short period of time had passed, when the madrasa had still not
been properly finnished, and before the rental contract had come to an end,

the founder died.

Are the said lands wagf and acting according to the wagf contract binding

or are the lands private property that belong to the [founder’s] heirs (mal-i
waritha), given that a transfer of possession of the endowed property [to
the trustee or the beneficiaries] did not occur? (nazar bi ‘adam-i tahaqqugq-

i ighad wa qabd)?
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DOCUMENT III

Transcript of the specific ruling of Sayyid Muhammad Baqir Shaft1 (d.1260/1844)

dated 19 Rajab 1240/9 March 1825 written on the wagf deed of Lutf ‘Ali Khan

Turshizi
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[A copy of the details written by Hujjat al-Islam Rashti [Sayyid Muhammad Bagqir

Shafti]:

1

2

He is the Everlasting over the souls of his servants.

The issuance of the said properties and lands from the deceased founder
has been established and acting in accordance with the conditions of the
deed [of endowment] compulsory and the heirs of the deceased founder
have no share, interest or control over the said properties. Thus, if any of
the heirs of the deceased makes a claim in this case, their claim is invalid
and against the sacred law and the victorious religion [Islam] and avoiding

and abstaining [from making such a claim] obligatory.

Thereafter, all believing brothers afraid of the punishment from the
reckoning [of their deeds], religious scholars, descendants of the Prophet,
village chiefs, peasants and all the faithful inhabitants of Ardistan and
Zavarth and other places are informed that in accordance with the
illuminated law it is binding upon all of you to obey the trustee (mutwalli)
in this matter so that the revenues and income of the said properties be

used for the purposes stipulated in the deed of the founder.

And in accordance with the irrevocable ruling of God the Exalted, it is

binding upon those who hold possession [of the said lands] in a manner

other than wagf to vacate and deliver their possession to the trustee, and
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[thus] avoid and abstain from certain retribution [of God], and send the

revenues in arrears for the duration of their possession to the trustee.

Written by the servant of the shar ia on 19 Rajab 1240/9 March 1825.

Place of the seal of Hujjat al-Islam Rashti [Sayyid Muhammad Baqir

Shafti).
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Chapter 4

The ruling as a judicial decision in shari ‘a litigation

Introduction

The aim of the previous chapter was to examine the nature and
function of the ruling as a legal opinion in litigation. We saw for example how a
ruling from a powerful jurist could be used as a legal permit to sell valuable wagf
land. At the same time we noted that there were limits to the binding force of
rulings issued as legal opinion. Even if such a ruling was issued by a very powerful
jurist, in practice, to remove a disputed object from the possession of the
defendant required a ruling that was as specific and as explicit about the details of
the case as possible. Though most people tended to view all rulings issued by a
jurist as binding, the jurists and their students were quite aware of the difference
between a ruling issued as a non-binding legal opinion and a ruling issued as a
binding judicial decision in litigation.

In this chapter, we will see how the circumstances (kayfiyyat) in which
a ruling or its ratification was issued (sudiir-i hukm) could be used as a strategy to
challenge its binding force. At the same time, we will see a new variable added
to the equation: to be valid a ruling had to be promulagated by someone who
was recognised as a qualified jurist (mujtahid). If doubt could be cast either on the
circumstances of issuance or the juristic qualifications of the person who had issued

the ruling, the ruling was compromised and it was unlikely to be enforced.

4.1. The resolution of a land dispute in Astarabad
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4.1.1. Summary of the case

A land dispute that occured in nineteenth century Astarabad - modern
day Gurgan — brought into sharp relief the limits of the binding force of clerical
rulings in Qajar Iran. The dispute involved two villages in the countryside of
Astarabad called Chiiplani and Mir-Mahalla.! The lands belonging to Chaplani
and Mir-Mahalla were used to cultivate husked rice (shaltiik).

The rice was cultivated in paddy fields irrigated by the Tarang River
which passed between the two villages. The villages enjoyed ancient rights to the
waters of the Tarang River and neighbouring streams which were supplied
through a system of canals (ganats). As water was essential for paddy cultivation,
the villages were very valuable, but also the object of repeated conflict.

During the reign of Fath ‘Alt Shah (r.1797-1834), a local group of
Husayni sayyids in Astarabad known as the Dirazgisi (‘long-haired’) claimed
they were entitled to a share of the annual rice yield of Chuiplani and Mir-Mahalla.
According to the sayyids the two villages had originally been wagf land endowed
by their ancestor Mir Ruhullah in the Safavid period but had been usurped by the
ruling Qajar khans of Astarabad. The Qajar khans, who ruled Astarabad and its
region as provincial governors (béglerbégi), rejected the claim of the sayyids.’As
far as they were concerned the villages were not wagf but private property which
they had legally acquired.

Initially the sayyids tried to have their status as trustees and
beneficiaries of Chiiplani and Mir-Mahalla recognised. When this failed they

decided to contest the possession of the two villages by the Qajar khans.

! Chiiplani and Mir-Mahalla are located thirty seven kilometres north east of Gurgan.

=99

? For the use of the title beglerbegi in Iran see Peter Jackson, “Beglerbegi” Elr., v.4, fasc.1, p. 84.
158



Litigation by the sayyids came to centre on the rulings issued by two clerics: Aqa
Muhammad Mahdi Kalbast (d. 1278/1861-2) and Hajji Mulla Rida Astarabadi
(d.c.1251/1835). Aqa Muhammad Mahd7’s ruling made it compulsory for the
Qajar khans to recognise the rights of the Dirazgistu to the lands or to vacate
possession. Hajji Mulla Rida Astarabadi’s ruling required the Qajar khans to
return possession of the two villages to the Dirazgisi sayyids.

The Qajar khans, who were responsible for enforcement as provincial
governors —refused to enforce these rulings. They claimed they did not recognise
either Aqa Muhammad Mahd1 or HajjT Mulla Rida Astarabadi to be mujtahids.
The rulings they had issued therefore were not binding. The Qajar khans also
argued that the ruling of Astarabadi was issued as a non-binding opinion and had
not been the outcome of litigation.

In the face of these strategies, the sayyids were forced to repeatedly
ratify the binding force of the two rulings. It did not help that the Qajar khans had
been able to certify their own claim to the two villages. The Qajar khans
possessed several rulings from some of the most powerful jurists of Astarabad and
the Caspian region. Nevertheless the repeated attempts made by the Dirazgisi
sayyids— over the course of thirty years — to ratify the binding force of the rulings
of Aqa Muhammad Mahdi and Hajji Mulla Rida Astarabadi finally paid off.

They were able to force the Qajar khans to agree to submit to
arbitration over the lands twice and finally to accept a settlement over the village
of Chiiplani. The Dirazgisii had less success with the more fertile village of Mir-
Mahalla. The village remained in private hands well into the late Qajar period.

In what follows I will first introduce the principal wulama’ and

litigants in the dispute. I will then describe the sources. This will be followed by a
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reconstruction of litigation by the Dirazgisii in three stages. In each stage I will
discuss what the legal proceedings reveal about the nature and function of the

ruling issued as a judicial decision and its ratification in Qajar Iran.

4.2. Dramatis personae

4.2.1. The claimants: Sayyid Fadlullah and the Dirazgist sayyids

Though the claimants listed in the earliest documents relating to the
dispute are the two sayyids, Mir Miisa and his brother Mir Taqi, there can be little
doubt, that the driving force behind the claim of the Dirazgisi was Mir Miisa’s
son: Sayyid Fadlullah Astarabadi. Sayyid Fadlullah was the prayer leader (pish-
namdz) of the Friday Mosque of Astarabad.’ He had spent time in Isfahan
studying under Sayyid Muhammad Baqir Shaftt (d.1260/1844), a jurist we
encountered in the previous chapter. Shaftt had given Sayyid Fadlullah a licence
(ijaza) and when Sayyid Fadlullah returned to Astarabad he was recognised as a

mujtahid.*

4.2.2. The ‘ulama’ of Isfahan

The first stage of litigation by the Dirazgisii depended almost entirely

on Sayyid Fadlullah’s close ties with the ulama’ of Isfahan. Sayyid Fadlullah

* Document 16: “aqa sayyid fadlullah astarabads pish-namaz-i masjid-i jami -i astarabad”

* There are several manuscripts containing Shafti’s ijazat, see for instance ms 11548, majmii ‘a-yi
jjazat-i hujjat al-islam sayyid muhmmad baqir bi- ‘idda-1 az ‘ulama’, Kitab-khana-yi Shiira-yi
Majlis, for the list of “‘ulama’ Shaftt awarded an ijaza including Sayyid Fadlullah al-Astarabadi see
the first folio.
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initially involved Aqa Muhammad Mahdi Kalbasi.” Aqa Muhammad Mahdi, like
Sayyid Fadlullah, was a student of Shafti and had ended up marrying Shafti’s
daughter.® When the Qajar khans refused to recognise Aqda Muhammad Mahdi as
a mujtahid, it was to Aqa Muhammad Mahd1’s father-in-law — Shaftt - that Sayyid
Fadlullah turned. Aqga Muhammad MahdT’s father, HajjT Muhammad Ibrahim
Kalbasi (d. 1261/1844-5), was a prominent mujtahid of Isfahan.” In fact his
prestige was rivalled only by Shafti. Shafti, Hajji Muhammad Ibrahim Kalbas1
and Aqa Muhammad Mahdi’s brother, Shaykh Ja far, were all destined to play a

key role in the first stage of litigation.

4.2.3. The ‘ulama’ of Astarabad

In addition to prominent ulamd’ of Isfahan, Sayyid Fadlullah could
count on the support of several ulama’ in Astardbad.® The following for instance
were repeatedly called upon to certify the claim of the Dirazgisii or authenticate
their documents: Mulla ‘Abbas ‘Al”’, Mulla ‘Isa Kandabi, Mulla Hajji Aqa
Baba'’, Mulla Rida ‘Ali Chiyakandi, Mulla Ishaq and Mulla Ahmad. Equally

important for the Dirazgisi was an Astarabadi jurist living in Tehran: Sayyid

S RJ, p. 89; for his involvement in a case in Tehran see, Nobuaki Kondo, “The Wagqf of Ustad
‘Abbas: Rewrites of the Deeds in Qajar Tehran”, p.119;

SRIJ, p. 89

"RJ, pp.83-89

¥ The single most important source for the biographies of the ‘ulama’ of Qajar Astarabad to have
come to light so far is the text Sharh-i hal-i ‘ulama’ wa udaba’-i Astarabad completed in Rajab
1294/July 1877 by Muhammad Salih b. Muhammad Taqi b. Muhammad Isma ‘1l Astarabadi. The
text was edited and published by Masth Dhabihi. See Masth Dhabthi ed. Astarabad-nama (Tihran:
Ibn Sina, 1348sh/1969), pp.91-103 [SH]. Muhammad Salih was the son of Mulla Muhammad
Taqt one of the main jurists involved in the dispute. For Muhammad Salih’s autobiography see
SH, pp. 197-213

? SH, pp. 153-154.

"SH, p.153.
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Nasrullah al-Husayni.'' The support of these Astarabadi ‘ulama’ for the Dirazgisi
never wavered. They were critical to any success that the sayyids eventually had.

The most important supporter of the sayyids claim, however, was also
one of the oldest jurists of Astarabad: Hajji Mulla Rida Astarabadi.'* Hajji Mulla
Rida Astarabadi had been a leading student of the chief Usali jurist Bihbahani."
He belonged to the first group of Bihbahani’s students who settled in Iran. When
Hajj1 Mulla Rida returned to Astarabad from Iraq, he was recognised as a
mujtahid. For many years he had taken an active part in the administration of
justice in the town.'* In the 1790s he fell out with the Qajar khans of Astarabad
after he issued a ruling making it compulsory for them to return Chiiplani and
Mir-Mahalla to the Dirazgisii. The ruling was never enforced.

Despite strong support the Dirazgisii had in Astarabad, Tehran and
Isfahan, there were several leading Astarabadi ‘u/ama’ who certified the claim of
the Qajar khans to the two villages. We know the names of three jurists though
there may have been more. The first was Shari‘atmadar Akhtind Mulla
Muhammad ‘Ali Ashrafi (d.c.1264/1848). Shari‘atmadar as he is reffered to in the

sources was the imam-jum ‘a of Astarabad during the reign of Muhammad Shah

""SH, p.187: “az astarabad nihdat wa ‘azlat farmiida bi-dar al-khilafa tawatun guzid wa janba-yi
murdfa‘a kardan wa risidigi bi-nizda -i nas wa qarar-i muqarrar dadan fi-ma bayn-i ishan wa
tadris wa bahth dashtand”

2 SH, pp.149-154: “dar astarabad sal-ha-yi sal bi-umiir-i ahkam-i shar Tyya wa masa’il wa
bayan-i fatawi wa ahkam-i shar ‘iyya ishtighal dasht dar dawlat-i khagan-i maghfir tayyaba
allahu ramsahu khidmat-ha-yi namayan bi-shar ‘iyyat namida bud...an marhimat-ma’ab az
talamidha-yi jalila wa ajall-i talamidha-yi muhyi-yi marasim al-shari‘ayya al-gharra’ fi ra’s al-
mi’'a ustad al-kull fi I-kull aqa-yi bihbahani aqa muhammad bagqir taba tharahu mi bashad”
When Muhammad Salih was writing SH in 1877, a madrasa which Hajji Mulla Rida Astarabadi
had founded in Astarabad in the quarter of Na‘lbandan was not yet finished. HajjT Mulla Rida
Astarabadt had endowed his library to the madrasa. The madrasa has been revived in Gurgan and
is known today as the Madrasa-yi ‘Ilmiyya-yi Radawiyya. HajjTt Mulla Rida Astarabadi’s full name
was Mulla Muhammad Rida b. Muhammad Sadiq Astarabadi.

3 SH, p. 150. See footnote 12 above.

4 SH, p.163.
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(r.1834-1848)."°> When the Dirazgisi were finally able to force the Qajar khans to
an arbitration it was Shar1 atmadar who was chosen to arbitrate the dispute.

The second jurist, who supported the Qajar khans, was Mulla
Muhammad Taqi Astarabadi (d.1272/1855)."® Mulla Muhammad Taqi had spent
most of his life outside Astarabad in Isfahan, Najaf and Kerbala studying with
leading Usalf jurists from whom he received ijazas.'” He spent the last fourteen
years of his life in Astarabad and appears to have held the post of imam-jum ‘a for
sometime.'® It is quite likely he was Shari‘atmadar’s successor to this post. After
Shari‘atmadar, Mulla Muhammad Taqi was asked to arbitrate the dispute between
the Dirazgisu sayyids and the Qajar khans.

The third jurist who supported the Qajar khans was Ra’ts al-"Ulama’
(d.1284/1867)." Ra’s too it seems had been asked to act as arbiter but died before

he could.”” He made the fatal decision to accompany an expeditionary force that

"> Document 3: “jinab ‘allam akhiind mulla muhammad ‘alf ashrafi imam-jum ‘a-yi astarabad wa
a’inna-yi ijtihad wa mutasaddi-yi murafa ‘at-i astarabad” The inscription (saj -i muhr) of his oval
seal was: al-mutawakkil ‘ala allah muhammad ‘alt 1246/1830-1.

16 SH, pp.179-182; SH mentions four Mulla Muhammad Taqis of Astarabad: Mulla Muhammad
Taqi b. Muhammad Isma‘il (the author’s father), Mulla Muhammad Taqi al-Nawkandi (SH,
p.154), Mulla Muhammad Tagqi, the brother of Akhiind Mulla Muhammad Kazim al-Astarabadi
(SH, p.165) and Mulla Muhammad Taqi who settled in Langriid (SH, p.194-195). The latter three
appear to have been minor ‘ulama’ in comparison to Mulla Muhammad Taqi b. Muhammad
Isma‘l. Since the case of the Dirazgisi and Qajar khans was adjudicated in each generation by
individuals who have the longest entries in SH, I believe that the Mulla Muhammad Taqt in
question is probably the author’s father. Like the other major jurists of Astarabad who were
involved in dispute, Mulla Muhammad Taqi b. Muhammad Isma‘il is also said to have held the
position of head of the ‘ulama’ of Astarabad (chahardah sal bar riyasat-i shar iyya-yi astarabad
awqat gudharanid). Like Shari‘atmadar Ashrafi he appears to have held the post of imam-jum ‘a
(dar masjid-i jami -i astarabad imamat farmiid), possibly after Shari‘atmadar’s death. Regrettably
the inscription (saj -i muhr) of the main ratification in the case issued by ‘Mulla Muhammad Taqt’
is illegible (document 4b). The inscription of the square seal on a later ratification which might
have been issued by him is: muhammad al-taqi imami [...] (document 5).

"7 SH, pp.180.

'8 SH, p. 181.

¥ SH, pp- 182-185. Ra’1s’s full name was Mulla Muhammad Rida Astarabadi. He is not, as often
happened, to be confused with the Mulla Muhammad Rida b. Muhammad Sadiq Astarabadi,
founder of the Madrasa-yi Radawiyya whose ruling formed the basis of the claim of the Dirazgisi.
The documents refer to the former as Ra’ts and the latter as HajjT Mulla Rida Astarabadi. Ra'ts
was born in the village of Fijard and is often given the nisba Fjardt.

* Document 48
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had left Astarabad to fight a horde of Yomut Turkmen.?' At a fierce battle that
took place at Aq Qala‘a, he was killed with a cannon-ball fired by Ishan - chief of
the Yomut Turkmen.?? Ra’is was proclaimed a martyr (shahid) in Astarabad and
his memory and influence persisted long after his death.

The last major Astarabadi jurist involved in the dispute was
Muhammad Sadiq al-‘Aqili.” By the time he took over in the 1870s, the dispute
had been going on for almost a century. Despite strong opposition, al-"Aqili
decided the best way to end the dispute once and for all was not arbitration, which
had proved ineffective, but a settlement.

In concluding this section it is worth noting that besides the Isfahani
‘ulama’ that Sayyid Fadlullah involved in the case, the adjudication of the dispute
was brought each time before individuals who from the biographical sources

appear to have been the leading local mujtahids of Astarabad of their time (see

fig.1.).

Hajj1 Mulla Rida Astarabadi c.1790s

Shari‘atmadar Mulla Muhammad ‘Al1 Ashrafi c. 1846-47

Mulla Muhammad Taqt ¢.1848-50

*! For an eyewitness account of this battle see Sarwan Muhammad Kashmiri ed. Nabard-ha-yi Aq
Qala ‘a Barrasi-ha-yi Tarikh no.4 year 5, pp. 75-97.

** Nabard-ha-yi Aq Qala ‘a, p. 61: “ishan-i mal ‘in ba fip-i buzurg wa baydaq risida marhiim ra’is
al-‘ulama’ ra dar sar-i tup shahid karda”

2 SH, pp. 191-192
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Ra’ts al-‘'Ulama’ ¢.1867-68

Muhammad Sadiq al-‘Aqili ¢.1871-2

Fig.1. The ‘ulama’ of Astarabad involved in the land dispute

4.2.4. The defendants: ‘Abbas Khan Qajar Béglerbégt and his descendants

Sayyid Fadlullah’s formidable opponent, the defendant in the dispute,
was ‘Abbas Khan Qajar Beglerbégi who reigned as governor of Astarabad from
1251-1255/1835-1839.%* After ‘Abbas Khan’s death, it was his descendants who
would oppose the Dirazgisi. ‘Abbas Khan and his family belonged to the
Quyunlt clan (‘the flock keepers’) of the Qajar tribe. ‘Abbas Khan was thus
directly related to the royal family in Tehran. In Astarabad, another faction of the
Qajar tribe, the Develil clan (‘the camel-herders’) had long challenged the right of
the Quytinli to rule. The post of béglerbegi of Astarabad during this period often
rotated between members of these two clans.”

As we shall see, the Dirazgisu enjoyed brief possession of the two

villages during the reign of ‘Abbas Khan’s successor, Muhammad Nasir Khan

* The period for which the various governors of Astarabad were in power is based mainly on
Tarikh-i Muntazam-i Nasiri (TMN) and the farmans and provincial decrees in AA. When precisely
‘Abbas Khan Qajar assumed the governorship of Astarabad is not mentioned in TMN. A farman
from Muhammad Shah addressed to him dated Rabi® II 1251/ August 1835 suggests he was
already in control of local government by this date (see document 16). In the year 1252/1836 he is
referred to as béglerbegt of Astarabad and is ordering troops; TMN, v.3, p. 1636: “bi mawjib-i
amr-i aqdas-i ‘abbas khan qajar beglerbégi-yi astarabad”; another farman of Muhammad Shah
addressed to him dated Rabi' 11 1255/June 1839 suggests he was still in power in Astarabad.

2 See for instance, Jawad Neyestani, “Gorgan, vii. From the Safavids to the End of the Pahlavi
Era,” E.Ir., v.11, fasc. 2, pp. 154-162 and Gavin R. G. Hambly, “Aga Muhammad Khan and the
Establishment of the Qajar Dynasty,” in CH, v.4, pp. 104-43.
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Devel (r.1256-1263/1840-1847).° Some leading Quyinld Qajar khans also
appear to have supported Sayyid Fadlullah’s cause but little is known about their

involvement in the dispute.*’

4.3. The archive of the Dirazgisii sayyids

In the 1970s Maniichihr Sutiidih and Masth Dhabihi transcribed and
published over one hundred documents belonging to the Dirazgisu sayyids of
Astardbad.®® Fifty six documents are concerned with the dispute between the

Dirdzgisi and the Qajar khans over Chiiplani and Mir-Mahalla.*® All reference to

% Document 19; document 20;

" An example is Misa Khan b. Mahdi Quli Khan Qaytinli Qajar who is mentioned in document
14a and document 42: “sarkar amir misa khan ki bi- ‘aql wa idrak-i khid hama-yi umir ra risida
wa fahmida-and wa az rumiiz-i kar mutalli * gashta-and hargah jihnab malja’al-anam [Sayyid
Fadlullah] az tshan bipursand wa biniwisand haqa’iq-i umir ra bi-ishan ‘ard khwahand kard”

*® The Dirazgisii documents were in two separate collections belonging to Hujjat al-Islam Aqa
Rida Maybudi and Aga Sayyid Husayn Buriimand, see the introduction: AATA.7, p.27. The
Dirazgist archive is one of several archives of sayyid groups in Astarabad published in ATAA.
The other main sayyid groups are the descendants of Mir FindiriskT and in particular the Shirangt
sayyids who were often at odds with the Dirazgisii over boundaries and water rights. The
Dirazgisti documents are almost without exception about the wagf of their ancestor Mir Rihullah.
My reconstruction is based on the documents relating to the villages of Chiiplani and Mir-Mabhalla
in the countryside of Astarabad. There was also, however, litigation in the Qajar period over wagf
properties belonging to Mir Rahullah in the quarter of Pay-i Sarv, today in the centre of the
modern town of Gurgan, see for instance AATA.7, pp. 239-248.

* The pre-Qajar documents in the Dirazgisii archive mainly relate to the village of Chiiplani. The
earliest document is a witness statement (istishhdd-nama) dated Safar 1005/October 1596
(AATA.7, pp. 222-224) requesting testimony about theft of water belonging to Chuplani. The
document suggests Chuplani was already wagf land by this period, because it refers to ‘the
stipulations of the founder’ (bi-madmiin-i wagif). This is confirmed by another witness statement
dated Dhii al-Qa‘da 1005/June 1597 (AATA.7, pp. 225-227). According to this document
Chiiplant and another village ‘Alawikalata had belonged to Mir Ibrahim Chiiplani who had
constituted them as a wagf for his descendants (waqf karda bar awlad-i khiid). The witness
statement requests testimony that the sale of the two villages after the Mir Ibrahim’s death to a
certain ‘Ulyar Beg was illegal. Another witness statement dated Rajab 1095 (AATA.7, pp. 227-
230) suggests that Mir Rithullah’s father, Amir Kamal al-Din Mahmud acquired possession of
Chiiplant through his mother who had inherited the village from her brother Mir Ghiyath al-Din
Muhammad. The witness statement asks for confirmation that M1r Ghiyath al-Din Muhammad had
constituted Chilplant as a wagf for the benefit of his descendants (bi-awlad waqf namida). From
the evidence of the three witness statements described (which I have used to reconstruct the family
tree in fig.2.) it seems the village of Chiiplani was repeatedly constituted as wagf during the
Safavid period after repeated attempts to usurp it. Mir Rahullah was not the first person to
constitute the village as wagqf, he does however appear to be the first person to have restricted the
beneficiaries of the village to lineal male descendants only (bar awldd-i dhukiir), see his wagf-
nama: document 12. There are very few pre-Qajar documents in the archive of the Dirazgisi
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the documents of the Dirazgisii henceforth refers to these fifty six documents (see
tables 1-10). Document numbers in the tables marked with an aesterisk are
originals (as/); all unmarked documents are transcripts (sawdad). 1 have divided
important documents into their constitutent parts which are marked with letters of
the alphabet. If a document is not examined in detail in the historical
reconstruction, I have included a summary of its content in the tables. I will now
briefly describe the documents and their significance.

Ten documents are related to the rulings of Aqga Muhammad Mahdi
(table 1) and Hajj1 Mulla Rida Astarabadi (table 2, 3). I have included the text and
translation of five of these documents at the end of this chapter.

Besides documents relating to the two rulings, there are documents
which shed light on the basis of the Dirazgisiu claim to the two villages. These
include transcripts of the Safavid wagqf deed of Mir Rihullah (table 4), and a
transcript of a witness statement containing testimony about an illegal sale of the
two villages to the Qajar khans (table 5).

The documents of the Dirazgisii also include a number of royal
decrees issued by the shah (table 6) and provincial decrees issued by the
governors of Astarabad (table 7). As these documents were made in official
chanceries they tend to be formulaic. Nevertheless they can sometimes reveal
what was being demanded by the Dirazgisii at various points in the dispute and

whether these demands were being met or not.

relating to the village of Mir-Mabhalla. See for instance an original deed of gift dated 10 Rabi" II
942/18 October 1535 where a certain Muhammad Salih transfers the field (mazra ‘a) of Mir-
Mabhalla to Mir Rahullah’s father Kamal al-Din Mahmid (see AATA.7, pp. 63-64). In some Qajar
documents Chiiplani is referred to as a mazra ‘a (field) not a garya (village) (see document 3) but
the earliest Safavid documents use garya. Mir-Mabhalla is usually referred to as a garya in the
Qajar documents but the earliest Safavid document in the archive uses mazra ‘a.
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In some cases the petitions requesting these decrees have survived
(table 8). One petition among the documents was written not by the Dirazgisi but
by by their opponent: ‘Abbas Khan. It is not clear how this document entered the
archive of the Dirazgisu. Like the letters described below, it is likely that many of
these documents once formed part of Sayyid Fadlullah’s private archive. In this
sense what we seem to have here is a claimant’s archive. The documents were
probably assembled by Sayyid Fadlullah or his agent (wakil) - Mulla Muhammad
‘Al

By far the most revealing source in the archive is a rather chaotic
collection of letters (table 9). Most of these letters are not dated. The author and
recepient must be worked out from the content. Some of these letters were written
by the Dirazgisi, others appear to have been written by their supporters. They are
addressed to various secular authorities including the shah and ‘Abbas Khan.
They are often polemical in tone and cite evidence from the Qur’an and traditions
to prove that it was a divine duty to respect the rights of the Dirazgisii who were
descendants of the Prophet.

There are several letters in the archive which were clearly exchanged
between two or more Astarabadi jurists. I have drawn on these ‘ulama’ letters
extensively. The letters document a passionate legal debate between two rival
camps in Astarabad in the 1860s over the rulings that had been issued in the case
and the best way to resolve the dispute.

Besides the letters of the Astarabadi jurists, there are also a few letters
by Sayyid Fadlullah’s agent, Mulla Muhammad ‘Ali. These letters explain the
practical difficulties of litigation against a powerful defendant like ‘Abbas Khan.

A few letters appear to have been exchanged between Qajar officials in Astarabad
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and in the royal court in Tehran. This correspondence might have been carried out
on behalf of Sayyid Fadlullah who wanted to keep the royal court informed about
‘Abbas Khan’s attempts to evade arbitration.

Finally, the Dirazgisii documents also contain a number of contracts
and legal agreements (table 10). The most important of these is a transcript of a
binding agreement signed at the royal court where both sides agree to arbitration
before the imam-jum ‘a of Astarabad, Shar1 atmadar Muhammad “Ali Ashrafi.

In concluding this section, most of the dated documents appear to
have been produced during the reign of Muhammad Shah (r.1834-1848). This was
a period of intense litigation by Sayyid Fadlullah. He tried everything he possibly
could to get the rights of the Dirazgisii to their ancient wagf lands recognised.
Initially Sayyid Fadlullah and the Dirazgisi seem to have been willing to let
‘Abbas Khan retain possession of the lands as long as he recognised their rights to
a share of its revenues. When ‘Abbas Khan refused to do this, Sayyid Fadlullah

demanded the lands be returned.

4.4. STAGE 1: The rulings of the ‘ulama’ of Isfahan in Astarabad

4.4.1. Historical background

The earliest Qajar document in the Dirazgisti archive is a farman of

Fath ‘Ali Shah dated Dhii al-Qa‘da 1240/June 1825.*° The document suggests that

by this date ‘Abbas Khan was in possession of Chiiplant and Mir-Mahalla.

%% Document 15; precisely how or when the Qajar khans came to acquire possession over Chiiplani
and Mir-Mahalla is not clear from the sources. According to Fath ‘Alf Shah’s farman the lands had
been granted to ‘Abbas Khan and Rida Khan in a revenue assignment (tuyil): “panj dang az
qaraya-yi mir-mahalla...wa shish dang az qarya-yi chiplani-yi astarabad-i rustaq ki bi-tuyil ‘ali-
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The document also reveals something about the nature of the dispute
between the Dirazgisii and ‘Abbas Khan. The Dirazgisii claimed that the two
villages were wagf land which belonged to them (amldk-i arbabi-yi mawqiifi)."
Since the real ‘owner’ of all wagf property was by definition God, the ‘ownership’
of the Dirazgisu was as trustees and beneficiaries of the land. In recognition of
their ‘ownership’ of the wagf'land, ‘Abbas Khan had to pay them one tenth of the
annual revenues of the two villages.* This is termed in the farman as the ‘right of
the land’ (haqq al-ard) of the sayyids.>

The figure of one tenth is significant because according to Mir
Rihullah’s wagf deed, the trustee of his endowment was entitled to one tenth of
the yield of the endowed lands.** This suggests the two Dirdzgisa sayyids, Mir

Misa and Mir Taqi, mentioned in the document, claimed to be trustees of the two

Jjahan... ‘abbds khan wa rida khan muqarrar ast”. The revenue assignment suggests that the two
villages had become part of crown land (khalisajat-i diwanit). This is confirmed by the fact that the
revenues were to be paid to Mir Miisa and Mir Taqi out of the total tax collection (muwafiq-i jam *-
i diwani) of the villages. There are instances of revenue assignments superimposed on wagf land.
What is unsual, however, is for a revenue assignment to be made out on ‘private’ wagf lands
whose beneficaries and trustees were restricted, as in the case of Chiiplani and Mir-Mahalla. We
know that after the collapse of the Safavid dynasty, a large amount of wagf land was abandoned,
usurped or turned into crown land. It seems that in the case of Chiiplant and Mir-Mahalla two
things occurred, not only did the lands become crown land, but they were also bought by the Qajar
khans, illegally (document 13), according to the Dirazgisii. In otherwords what had initially been a
tuyil granted on crown land was turned into private property (milk). ‘Abbas Khan is said to have
‘inherited’ the two villages from Rida Khan (document 50). The Dirazgisii seem to have been
more successful in getting their rights to another former wagf village which belonged to them
recognised. This is the village of ‘Alawiwikalata. It also appears to have become crown land but
unlike Chiiplani and Mir-Mahalla had not been granted in a fuyil or sold to the Qajar khans, see
document 16: “garya-yi ‘alawiwikalata ki bi-khalisa-yi diwan ma ‘mil ast dar gadimu l-ayyam az
amlak-i waqfi-yi ajdad-i aqa sayyid fadlullah biada”

3! Document 15: “mugarrar ast muwafig-i waqf-namajat-i mu ‘tabar wa ahkam-i ‘ulama’ amlak-i
arbabi-yi mawqilfi-yi ‘alt jinaban...aqa sayyid miisa wa aga mir taqi astarabadi mibashad...az
hadhi al-sana takha-qity il wa ma ba ‘da-ha har sala bar sabil-i istimrar haqq al-ard-i sadat-i ‘alt
darajat ra az qarar-i dah wa yak muwafiq-i jam *-i diwani karsazi-i anhda namiida...”

> Document 15; the revenues were to be paid in kind from the jam -i diwani, the total tax
collection of the two villages.

3 See footnote 31.

* Document 12: “ba ‘d az jam i manafi‘ yak ‘ushr ra bi- unwan-i haqq al-tawliva sarf-i

ma ‘ishat”; Mir Miisa’s son, Sayyid Fadlullah, also demands his right to revenues of the village to
be paid as the ‘stipend of the trustee’ (haqq al-tawliya).
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villages. We do not know if ‘Abbas Khan paid any heed to Fath ‘Ali Shah’s
farman.*

A decade later Abbas Khan was in power as governor of Astarabad
and the dispute between him and the Dirazgist does not appear to have shown any
signs of improving.’® Mir Miisa’s son, Sayyid Fadlullah seems to have decided
that the Dirazgisii needed to make it clear to “Abbas Khan that if he continued to
refuse to pay them what was rightfully theirs, then his possession of the two
villages was illegal (ghasb) and through force (‘udwan). To do this Sayyid

Fadlullah needed to get hold of a legal ruling. The ruling was obtained from a

jurist living in Isfahan.

4.4.2. Why Isfahan?

Isfahan was in many ways a natural choice. During this period it had
some of the most powerful jurists alive in Iran, notably Sayyid Muhammad Bagqir
Shafti and HajjT Muhammad Ibrahim Kalbasi. It was just the place where a
strongly worded ruling against the opressive béglerbégi of Astarabad could be
safely issued.

Moreover, Sayyid Fadlullah was well known in Isfahan. He had spent
several years there training to become a mujtahid under Shafti. Sayyid Fadlullah,
however, did not ask Shafti to issue the ruling. He asked Shafti’s son-in-law and
former student Aqa Muhammad Mahdi Kalbasi (d.1278/1861-2) to issue it. This

could be because Shafti was too busy or perhaps Sayyid Fadlullah merely wanted

> Document 15; Fath ‘Ali Shah’s farman is not addressed to ‘Abbas Khan but to his son the
governor of Astarabad, Muhammad Quli Mirza Mulk-Ara (r. 1229-1249/1813-1833). It was Mulk-
Ara’s duty to ensure ‘Abbas Khan paid the yearly amount.

3¢ Document 16, 17 and 18.
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to use the ruling as a warning. ‘Abbas Khan would have known that Fadlullah’s
next move would inevitably involve Aqa Muhammad Mahd?’s father in law —
arguably the most powerful jurist alive in Iran.

Perhaps Sayyid Fadlullah did not approach Shafti in the first instance
because he still hoped that ‘Abbas Khan would recognise the rights of the
Dirazgisii to the lands. The text of the ruling of Aqa Muhammad Mahdi does
seem to confirm this.’’ Sayyid Fadlullah is not mentioned as the claimant in the
text. His father Mir Musa and uncle Mir Taqi - who must have been the oldest
surviving descendants of Mir Rithullah at the time - are listed as beneficiaries of
the two wagf villages. There can be little doubt though that it was Sayyid
Fadlullah with his ties to Isfahan who was behind the issuance of the ruling.

Just as the ruling does not mention Sayyid Fadlullah, it does not refer
directly to ‘Abbas Khan — the defendant who was in possession of the land at the
time. The ruling offers ‘the possessor’ of the villages two alternatives. He could
either choose to possess the lands legally or vacate possession. The first option
meant recognising that as beneficiaries and trustees of the wagf land, the
Dirazgisii had to be paid their share of revenues from the two villages promptly
ever year.

The second option would involve returning the lands back to the
Dirazgisi so that they could lease the two villages to other landowners. ‘Abbas
Khan had no intention of following either option. Before I examine how Aqa
Muhammad Mahdi’s ruling was challenged by ‘Abbas Khan, we must consider

briefly how it was issued.

37 See the text and translation of document 1 at the end of this chapter
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4.4.3. The issuance of Aqa Muhammad Mahd1’s ruling

Aqa Muhammad Mahdi’s ruling was issued on 25 Muharram 1251/23
May 1835. It is tempting to think that Sayyid Fadlullah simply sent his agent,
Mulla Muhammad Isma‘il, to Isfahan to get it. It might on the other hand have
been brought by someone from Isfahan after a brief correspondence between
Sayyid Fadlullah and Aqga Muhammad Mahdi. According to the text, the ruling
was issued based on the testimony of reliable witnesses (bi-shahadat-i shuhiid-i
mu ‘tabara) and the writings of several ‘ulama’ (niwishtijat-i chandi az ‘ulama )38

The wagf-deed of Mir Ruhullah which the Dirazgisii had in their
archive is not mentioned though it was probably sent as well. The ruling is not
preceded by a protocol of claims and does not contain witness depositions or a
précis of litigation. It is therefore not clear who the reliable witnesses referred to
in the ruling were.

It could be that witnesses from Astarabad travelled to Isfahan to give
oral testimony before Aqa Muhammad Mahdi. This is unlikely because according
to strict rules of evidence in Islamic law, to prove that lands were wagf would
have required quite a large number of witnesses to make the trip from Astarabad
to Isfahan.”” Far more likely is that Aqda Muhammad Mahdi was sent a witness
statement (istishhad) containing testimonies which had been certified by
Astarabadi ulama’. We know that Dirazgisii had such a document in their archive

and it is possible that this was what was shown to Aqa Muhammad Mahdi.** We

* Document la

%% For an example of the average number of witnesses it required to prove that lands were wagf see
the ruling of Mirza Lutf ‘All, the imam-juma * of Tabriz in chapter 2.

* Document 13
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shall return to the significance of this document when discussing the ruling of

Hajj1 Mulla Rida Astarabadi.

4.4.4. Aqa Muhammad MahdT’s ruling in Astarabad

For two years attempts by Sayyid Fadlullah to use Aqa Muhammad
Mahd1’s ruling in Astarabad do not seem to have worked. The reason for this is
not clear. We know that ‘Abbas Khan had shown documents proving his
ownership of the lands to the imam-jum’‘a of Astarabad, Shari‘atmadar Mulla
Muhammad “Al1 Ashrafi. Shari‘atmadar is said to have certified that the villages
were private property belonging to ‘Abbas Khan.*' There were thus two opposing
judicial certifications. The claimant, Sayyid Fadlullah, had a ruling certifiying the
lands were wagf and belonged to the Dirazgisii. The defendant, ‘Abbas Khan, had
a ruling certifying that the lands were private property (milk).

Usually if two opposing legal claims — wagf and private property - had
been judicially certified, this should have forced arbitration between the two sides.
In this case it did not. From later documents we know that ‘Abbas Khan
challenged the validity of the ruling Sayyid Fadlullah had brought from Isfahan.
‘Abbas Khan claimed it had been issued by a non-mujtahid; therefore it was not
legally valid.

This, along with Shari'atmadar’s certification that the lands were

private property seems to be the main reason why Aqa Muhammad Mahdi’s

' Document 48: “wa marhiim shari ‘atmadar-...sarih niwisht ki chuplant milk-i ‘abbas khan ast”
From later documents, we know that there were other jurists besides, SharT atmadar who had also
certified that the lands were private property in this stage of litigation, see for instance document
34.
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ruling had no discernible effect in Astarabad.*” It also helps to explain Sayyid

Fadlullah’s next move.

4.4.5. The ratification (imda -i hukm) of Sayyid Muhammad Baqir Shafti

On 3 Jamadi IT 1253/4 September 1837, Sayyid Muhammad Baqir
Shafti wrote the following above the ruling of Aqga Muhammad MahdT: it is
obligatory on everyone to follow the stipulations of this writing (bar gatiba lazim
ast ‘amal bi-mugqtada-yi in niwishta namiida bashand).* Shafti had ratified the
binding force of Aqa Muhammad Mahd1’s ruling.

What Shafti’s ratification, did not make clear, however, was whether
Aqga Muhammad Mahdi was a mujtahid or not. Shaftt merely confirmed that this
particular ruling of Aqa Muhammad Mahd1 had binding force. The unresolved
question of the ijtihad of Sayyid Muhammad Bagqir Shaft’s son-in-law was soon

going to become problematic.

4.4.6. Shafti’s ratification in Astarabad

In the meanwhile, however, the ratification of Aqa Muhammad
Mahdi’s ruling issued by Shafti had made the ruling legally valid. Sayyid
Fadlullah could now use it in litigation. Sayyid Fadlullah petitioned the royal

court at least once.* On 25 Rajab 1256/September 1840, a farman was issued by

* Depite a farman of Muhammad Shah dated Rabi' IT 1255/June 1838 addressed to ‘Abbas Khan,
see document 18;

4 Document 1b.

* Document 33
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Muhammad Shah addressed to the new governor of Astarabad, Muhammad Nasir
Khan Devela Qajar, who had taken over from ‘Abbas Khan.*’

The farman ordered Muhammad Nasir Khan to check if the two
villages were crown land and if not (dar sirati ki khalisa nabdashad) to deliver
‘possession’ of the lands to Sayyid Fadlullah. The farman was based among other
documents on the ratification issued by Shafti.*

Muhammad Nasir Khan in turn issued a series of provincial decrees
ordering a certain Qurban ‘AlT Aga-yi Qajar to deliver possession of Chiiplani and
Mir-Mahalla to Sayyid Fadlullah’s agents.*” Sayyid Fadlullah and his brothers
were formally recognised, for the first time, as trustees (mutawalli) of the two
wagqf villages. The share of revenues they intended to claim was the stipend due
to the trustee of a wagqf (haqq al-tawliya).*®

A note on one of the provincial decrees which was written and sealed
by Muhammad Nasir Khan suggests the transfer of possession of the lands was
carried out by Qurban ‘Ali Aqa-yi Qajar.* According to a provincial decree dated
Shawwal 1256/December 1840, however, it seems possession of the village of
Mir-Mahalla, had not yet been transferred to Sayyid Fadlullah or his agents.

The decree orders a payment to be made of revenues from Mir-
Mabhalla to Sayyid Fadlullah as a government stipend (mustammari-yi diwani).”
This suggests that the village of Mir-Mabhalla at least was still in ‘Abbas Khan’s

possession or the local government.

* Document 19

* Document 19

" Document 25; Document 26

* Document 26

* Document 26b : “mugarrar an ki ‘alt sha’n qurban ‘ali aqa-yi qajar bi-tarigr ki dar matn
marqiam wa muqarrar ast rafia amlak-i mazbira ra bi-tasarruf-i gumashta-yi jinab mu ‘izzi ilayh
[Sayyid Fadlullah] dada”

' AA.6.164
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Another document, a legal agreement dated Rabi" 1 1257/May 1841,
does suggest that Sayyid Fadlullah held some form of possession. The agreement
was signed between Sayyid Fadlullah and a landowner named Malik Kazim and
his son. Sayyid Fadlullah authorises them to collect revenues from peasants
farming on the lands of Chiiplani and Mir-Mahalla or making use of its waters.’’
This may, however, simply be an attempt by Sayyid Fadlullah to take the revenue
collection into his own hands even though the lands were actually in ‘Abbas
Khan’s possession.

The documents are never clear precisely what is meant by the
Dirazgisii being in ‘possession’. Did Qurban ‘Al Aqa-yi Qajar really deliver
possession of the two villages to Sayyid Fadlullah’s agents or did he merely
deliver revenues he collected from ‘Abbas Khan?

As we shall see, as the intensity of the conflict between ‘Abbas Khan
and Sayyid Fadlullah increased, several revenue collectors (muhassil) had to be
dispatched from the royal court to Astarabad to collect and deliver (isal wa wusiil)
the payments. At least legally speaking, however, Sayyid Fadlullah had been
awarded ‘possession’ of the lands. The farman of Muhammad Shah and the
provincial decrees of Muhammad Nasir Khan from this period made it clear that if
‘Abbas Khan believed the lands belonged to him as private property (milk) he
would have to submit to arbitration.”

‘Abbas Khan, of course, had no intention of doing anything of the

sort. One reason for this appears to be that the imam-jum‘a of Astarabad,

> Document 52

> Document 19 “mugarrar an ki agar kast ra dar bab-i qaryatayn-i marqimatayn dar muqabil
harf-i shar T buda bashad tarafayn ra bi-mahdar-i ahadi az umand’-i shar -i anwar ki mardr al-
tarafayn bashad firistada ki bi-murafa ‘a-yi shar iyya igdam wa an chi shar ‘an lazim ayad ma ‘miil
darand wa dar ‘uhda shindsand” ; Document 26b: “hargah ahadi ra dar muqabil guftugii't ast
bardashta bi-hudir-i sarkar awarand ki warist shuda tayy-i ma yuqal bi- ‘amal ayad”
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Shari‘atmadar, had confirmed that the only basis of Sayyid Fadlullah’s legal claim
to ‘possession’ of the lands was Shaft1’s ratification of Aqa Muhammad Mahd1’s

ruling.>

4.4.7. The ratification of HajjT1 Muhammad Ibrahim Kalbast

In 1260/1844, the Sayyid Muhammad Bagqir Shaftt died in Isfahan. In
Astarabad, ‘possession’ of the two villages which the Dirazgisi sayyids had
enjoyed for around three years from 1256-1260/1840-1843 also came to an end.”*
Now that ShaftT was dead, ‘Abbas Khan felt that the ruling of Aqa Muhammad
Mahdi was no longer binding. Sayyid Fadlullah and the Dirazgisii realised they
needed to ratify it again as quickly as possible.

We know from documents in the Dirazgisii archive that they sent a
petition to to Aqa Muhammad MahdT’s father, HajjTi Muhammad Ibrahim Kalbast
asking him for a new ratification of the ruling.® This time, the Dirazgisii were
careful to ask not only for a ratificiation (imda-yi hukm) of Aga Muhammad
Mahdi’s ruling but also a certification (tasdig) that Aqa Muhammad Mahdi was a
mujtahid.”®

What this meant according to the petition was that whenever (har-
gah) a ruling of Aqa Muhammad Mahdi’s was shown in Astarabad, it should be

considered legally valid and probative (ndfidh).”” The Dirazgisi wanted to make it

> Document 48: “wa marhiim shari ‘atmadar niwishtijat-i mut ‘addida niwisht ki aqa sayyid
fadlullah mustanad-i tasarruf-i i hukm-i hujjat al-islam [Shafti] bida wa bas”

> Document 2a: “mawqufun ‘alayhim [sadat-i dirazgisi] si chahar sal gabl tasarruf-i malikana
namiid wa bi-tarig-i waqfiyyat ‘amal namidand hal ba ‘d az fawt wa marhiam shudan-i
sarkar...hujjat al-islam [shafti] mikhwahand bidiina tarafu ‘ tasarruf dar an amlak kunand ‘abbas
khan”

> Document 2a, for the text and translation of this document see the end of this chapter

> Document 2a

>’ Document 2a
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absolutely clear that Aqa Muhammad MahdT’s rulings were those of a recognised
mujtahid. Their binding force was not dependent on the ratification of another
recognised living jurist. The Dirazgisi did not want to see what happened after

Shafti’s death repeated again.

4.4.8. The issuance of Kalbast’s ratification

On Friday 16 Rajab 1260/1 August 1844, Hajj1 Muhammad Ibrahim
Kalbasi, ratified his son’s ruling. The ratification also included a certification of
his ijtihad. Kalbasi confirmed that Aqa Muhammad Mahdi was indeed a mujtahid.
All rulings issued by Aqa Muhammad Mahdi were probative. It was compulsory
to enforce them. According to Kalbasi not only was Aqa Muhammad Mahdi, a
qualified mujtahid but in his view, after Shafti’s death, he was the most learned
jurist of his time (az sa irin a’lam midanam).

Kalbas1 also made reference to a well known tradition (magbiila)
narrated by “Umar b. Hanzala, a companion of the sixth Imam, Ja'far al-Sadiq. In
accordance with the tradition, Kalbast noted, to disobey the ruling of a qualified
jurist like Aqa Muhammad Mahdi, was equivalent to an act of polytheism (wa
huwa fi hadd al-shirk bi-llah).”®

An indication that Kalbasi was quite serious about what he was saying
is that he sealed his ratification three times. There was, however, a problem.
Kalbast had not written the ratification. A scribe wrote it. When Kalbast’s
ratification reached Astarabad, no one it seems would believe he had issued it.

The ratification was assumed to be forged. For most of the rest of that year,

*¥ For a translation of this important tradition often used to justify the judicial authority of the Shi‘T
jurist see Norman Calder, “Judicial Authority in Imami Shi‘T Jurispudence” Bulletin of the British
Society for Middle Eastern Studies 6 (1979) p.104.
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1260/1844, Sayyid Fadlullah and Dirazgisii would have to certify that Hajj1

Muhammad Ibrahtm Kalbas1’s ratification was authentic.

4.4.9. Certifying the issuance of Kalbasi’s ratification

The main problem with Kalbasi’s ratification seems to have been that
it was not written directly above the original (asl) ruling of Aqga Muhammad
Mahdi. This was how Shafti’s ratification had been issued.”” Kalbasi’s
ratification, however, had been issued separately as a reply to the petition written
to him by the Dirazgisii. This would explain why the Dirazgisii had to go to such
lengths to prepare a new document where they tried to introduce all three
together: the text of the ruling of Aqa Muhammad Mahdi, the text of the petition
they had sent to HajjT Muhammad Ibrahim Kalbast and the text of the ratification
Kalbasi had issued.”

Once this document was prepared, the Dirazgisi then asked Aqa
Muhammad Mahd1’s brother, Shaykh Ja‘far, to certify the authenticity of all three
texts. Clearly Shaykh Ja‘'far must have had access to the original ruling issued by
his brother, the original petition of the Dirazgisii and the original ratification his
father had issued above the petition. These originals were probably kept in the
Kalbasi family archive in Isfahan.

Shaykh Ja‘far confirmed that the text of the ratification in the
document had been issued by his father on Friday 16 Rajab 1260/1 August 1844.
Shaykh Ja‘far noted that though the text had been written by a scribe, his father

had taken great care to write a small sentence in Arabic in his own handwriting

> Document 1b; we know from the certified transcript of Aqa Muhammad Mahdi’s ruling that
Shaft1’s ratification had been written directly above the ruling in the original document.
5 Document 2; for the text and translation of this document see the end of this chapter
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above it: sadara ‘anni walldhu al-‘alim (it was issued by me, God is the
Knower)®' so that its authenticity could not be disputed. Kalbasi’s seal and the
line sadara ‘anni wallahu al- ‘alim was sufficient proof that Kalbast had issued the
text of the ratification.”

Sayyid Fadlullah, probably because he felt Shaykh Ja‘far’s
certification was not going to be enough for the sceptics in Astarabad who
supported ‘Abbas Khan, also asked an Astarabadi jurist to countersign Shaykh
Ja'far’s certification. This was done by Nasrullah al-Husayni, a well respected
Astarabadi jurist who lived in Tehran. Nasrullah al-Husayni notes in his
ratification that he had been asked several times to verify the authenticity of
Kalbast’s ratification (chunan ki mukarraran dida shida)® A grandson of
Bihbahani, Aqa Mahmiid b. Muhammad ‘Ali Bihbahani Kirmanshahi
(d.1269/1852-3), was also asked to ratify Shaykh Ja‘far’s certification.®*

Aqga Mahmid notes that he issued his ratification of Shaykh Ja‘far’s
certification based on the testimony of witnesses. This suggests that this was not
an ordinary notarial process. Genrally verifying the authenticity of a ruling simply
involved a comparison of the original text with its transcript. This was how the
authenticity of the transcript of Aqda Muhammad Mahdi’s ruling and Shafii’s
ratification had been certified.®> This was not enough, however, in the case of
Kalbas1’s ratification.

What is surprising is that Kalbasi was not asked to certify the

authenticity of his own ratification himself. Kalbasi was clearly still alive, because

%! This is a common expression in Qajar shari‘a documents in full it reads as follows: wallahu al-
‘alim bi-haqa’iq al-umir wa al-ahkam (God alone is the Knower of the True Nature of Affairs and
Rulings)

% Document 2b

% Document 2f

 Document 2¢

% Document 1c-i
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Shaykh Ja‘far uses the expression ‘may God extend his shadow’ (adama allahu
ta‘ala zilaluhu) after mentioning his name.*® It could be that Kalbasi was too old
and weak. Shaykh Ja'far was therefore asked to write the certification. Based on
the issuance of KalbasT’s ratification of Aqa Muhammad MahdT’s ruling, Kalbas1
generally seems to have preferred, as some jurists did, to use scribes. This might
explain why he did not follow the explicit instructions of the Dirazgisu to issue
the ratification in his own handwriting.®’ Kalbasi’s use of a scribe may not have
raised eyebrows in Isfahan, in Astarabad, however, it made it easier to raise

dobuts —real or invented - about the authenticity of the ratification he had issued.

4.4.10. Kalbast’s ratification in Astarabad

Sayyid Fadlullah’s attempts to certify the authenticity of the issuance
of Hajji Muhammad Ibrahim Kalbas1’s ratification do not seem to have worked.
‘Abbas Khan was able to successfully reclaim ‘possession’ of the lands.®® On
what basis ‘Abbas Khan reclaimed ‘possession’ is not clear from the sources. As
we mentioned earlier, Shari‘atmadar had certified that the lands were private
property. We know from a later petition ‘Abbas Khan wrote to the royal court,
that he had been able to get several other jurists to certify his claim to the lands.*’
The shah also appears to have issued a decree in his favour which stated that
Sayyid Fadlullah had no legal claim in the case.”

Sayyid Fadlullah appears to have been acutely aware of the problems

with the rulings he had obtained in Isfahan. Besides the problems of constantly

% Document 2b
7 Document 2a: “dii kalama bi-khatt-i mubarak wa muhr-i sharif imda bi-farma 'id wa l-salam”
% Document 34
% Document 34
" Document 34
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having to certify the authenticity of the issuance of these texts for an Astarabadi
audience, there was also the difficulty of getting ‘Abbas Khan to recognise the
itiihad of a relatively unknown mujtahid like Aqa Muhammad Mahdi. Sayyid
Fadlullah realised that if the Dirazgist were to have any chance of success they
needed to base their claim on a ruling issued by a local mujtahid of Astarabad
whose ijtihad ‘Abbas Khan recognised. Fortunately for Sayyid Fadlullah, there
had been an Astarabadi jurist who had issued a ruling in favour of the Dirazgisii

whose ijtihad *Abbas Khan could not possibly challenge.

4.5. STAGE 2: Hajjt Mulla Rida Astarabadi’s ruling revived

4.5.1. Why revive an old ruling?

We do not know exactly when Sayyid Fadlullah and the Dirazgisu
decided to turn their attention to a ruling that had been issued in the previous
generation by Hajj1 Mulla Rida Astarabadi (d.c.1251/1835). The ruling had been
issued against the possession of the two villages by two of ‘Abbas Khan’s
predecessors, Rida Khan (r.1200-1207/1785-1792) and Imam Quli Khan (r.1207-
1214/1792-1799).

It is not clear why Sayyid Fadlullah obtained a new ruling from
Isfahan in 1251/1835 instead of simply using Hajj1 Mulla Rida Astarabadi’s
ruling. One reason may be that Hajji Mulla Rida Astarabadi was still alive in
Astarabad. Since the ruling was never enforced by ‘Abbas Khan’s predecessors,
Sayyid Fadlullah probably did not think it was very likely ‘Abbas Khan would

agree to enforce the ruling while he was in power. Sayyid Fadlullah might have
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felt therefore it was best to avoid the risk of further embarrassement for the
revered old mujtahid and get a new ruling in the case.

While this may be what happened, I believe the main reason Sayyid
Fadlullah did not use Hajj1 Mulla Rida Astarabadi’s ruling earlier in the dispute
was because it was not suitable. Sayyid Fadlullah still believed that it might be
possible to convince ‘Abbas Khan to recognise the right of the Dirazgisi to a
share of revenues from Chiiplani and Mir-Mabhalla. A fexible ruling like the one
issued by Aqa Muhammad Mahdi which gave ‘Abbas Khan two options was
better. Sayyid Fadlullah could of course have asked someone in Astarabad to
issue the new ruling.

There were probably few Astarabadi jurists, however, who would
have been willing to give Sayyid Fadlullah and the Dirazgisii such an explicit
ruling against the governor. Moreover if these jurists knew about Hajji Mulla
Rida’s ruling they would not have issued a new ruling in the case. They would

only have agreed, as we shall see, to ratify the ruling.

4.5.2. From a share in revenues to a return of the lands

In the 1840s the situation in Astarabad was quite different from the
1830s. ‘Abbas Khan was not in power. Hajji Mulla Rida Astarabadi was dead.
After the failure of Aqa Muhammad Mahdi’s ruling and the ratifications by Shafti
and Kalbasi, Sayyid Fadlullah was convinced that no revenue payments were ever
going to be paid to the Dirazgisii by ‘Abbas Khan. ‘Abbas Khan’s continued
refusal to recognise their rights had meant that the only way forward was to

demand a restitution of the lands (radd-i amlak).
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For this purpose Hajji Mulla Rida Astarabadi’s ruling was more
appropriate. More importantly, ‘Abbas Khan could possibly claim he did not
recognise HajjT1 Mulla Rida Astarabadi to be a mujtahid. *Abbas Khan had himself
enforced rulings of Hajji Mulla Rida Astarabadi when he was governor and when
Astarabadi was still alive. The only problem was that it was fifty years since Hajj1
Mulla Rida Astarabadi had actually issued his ruling in favour of the Dirazgisi.
The first step therefore was to make the issuance of the ruling publicly known

again.

4.5.3. Certifying the issuance of Hajj1 Mulla Rida Astarabadi’s ruling

An original undated document in the archive of the Dirazgisii was
probably created around this time.”' It is divided into two sections: a petition and
testimonies. The petition first presents the text of Hajji Mulla Rida Astarabadi’s

ruling. It then requests testimony from:

1. Witnesses who had either seen, heard or were aware about the ruling
or had been witnesses to its issuance’”

2. Witnesses who recognised Hajji Mulla Rida Astarabadi to be a
mujtahid”

3. Witnesses who could testify that ‘Abbas Khan used to enforce Hajj1
Mulla Rida Astarabadi’s rulings in Astarabad and/or recognised him as

a mujtahid’*

"' Document 3, for the text and translation of this document see the end of this chapter.

7 Document 3a: “har ki az hajji-yi mujtahid-i mazbir hukm ra dida wa mutalli* ast wa shahid bar
hukm-i tshan buda ya az ishan istima * namiuda bashad”

3 Document 3a : “ya khiid-i ishan hajji ra mujtahid-i nafidh al-hukm [mt danand]”

185



Fourteen Astarabadi ‘wulama’ certified the authenticity of the text of
Hajji Mulla Rida Astarabadi’s ruling and the fact that he issued it. Several ulama’
also confirmed that ‘Abbas Khan used to recognise Astarabadi as a mujtahid.
Most of the wulama’ involved in preparing the document are the usual suspects
who supported the Dirazgist such as for instance Nasrullah al-Husayni and Mulla
‘Abbas ‘AlL.”

The text of Astarabadi’s ruling however is also certified by
Shari‘atmadar Mulla Muhammad ‘Ali Ashrafi, the imam-jum ‘a of Astarabad. 76
Shari‘atmadar does not confirm that ‘Abbas Khan recognised Astarabadi as a
mujtahid, but certifies that Astarabad was a mujtahid. Since none of the
statements on the document are dated, we do not know whether they were written
at the same time perhaps at a meeting convoked by Sayyid Fadlullah or at
different times.

What is significant, however, is that this is the first tangible sign we
have of the appearance of the imam-jum ‘a of Astarabad among the documents of
the Dirazgisii. As we noted earlier, Shari‘atmadar is known to have certified
documents of ‘Abbas Khan. From around this period, onwards, however,
Shari‘atmadar was going to switch allegiance. ‘Abbas Khan does not seem to
have been aware that Sayyid Fadlullah had been certifying documents of the

Dirazgist before his most powerful supporter.

4.5.4. The issuance of the ruling on a witness statement (istishhad)

™ Document 3a: “wa khiid ‘ali jah ‘abbas khan ahkam-i an ra dar astarabad nufidh mi dadand”
"> Document 3c, 3d ;
7 Document 31
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Most of the Astarabadi wulama’ who certified that the text of Hajj1
Mulla Rida Astarabadi’s ruling do not make it clear where or in what form the
original (as/) ruling had been issued with its seal. From the testimony of Mulla
Rida Chiyakandi and Mulla ‘Al Akbar’’, however, it seems the original ruling
had been written directly on to an original (asl) witness statement (istishhad).”®
An undated transcript (sawad) of a witness statement has survived among the
documents of the Dirazgisi.”” Though this transcript contains several
certifications by various Astarabadi ‘u/ama’ it does not contain the critical ruling
of Hajj1 Mulla Rida Astarabadi.

The reason for this might be because this transcript was prepared from
a different original witness statement that contained the ruling but which is now
lost. Alternatively it could be that when this transcript was prepared from the
same original witness statement containing Hajji Mulla Rida Astarabadi’s ruling,
but HajjT1 Mulla Rida Astarabadi’s ruling was not recopied in the transcript. In
otherwords Hajji Mulla Rida Astarabadi’s ruling was supressed.

I believe it is quite likely that Sayyid Fadlullah and the Dirazgisi had
in their archive an original witness statement with the ruling inscribed and a
certified transcript of the witness statement which omitted it. It is probably the
certified transcript which Sayyid Fadlullah initially used to obtain the ruling of

Aqa Muhammad Mahdi. Sayyid Fadlullah probably did not want Isfahani

"' SH, pp. 176-177.

® Document 3n: “hukm dar matn muwafiq ba surat-i hukm-i ishan ast ki bi-khatt wa muhr-i
sharif-i ishan dar istishhad mastiar wa mamhiir ast”; see also document 3e, the testimony of Mulla
Rida Chiyakandt: “wa dar asl-i istishhad az hajji-yi marhum shinidam muhr kardam” Based on
3n it would seem the verbal expression muhr kardan in 3e refers to writing a text and then sealing
it, not just sealing. Mulla Muhammad Taql’s ratification (document 13c.3) provides further
evidence that the ruling of Hajji Mulla Rida Astarabadi was issued on to an original (as/) witness
statement of M1r Miisa and Mir Taqi. This is discussed below.

” Document 13
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‘ulama’ to know that a decisive ruling had already been issued on the case in
Astarabad by Hajj1 Mulla Rida Astarabadi.

If the ‘ulama’ of Istahan were aware that a ruling had been issued in
the 1790s in Astarabad, they would have ratified it and would probably not have
issued a new ruling. Qajar ‘ulama’ were aware that new rulings issued in a case
that had already been decided had the potential to create chaos. Consequently, if
they became aware that a ruling had already been issued by a jurist in a case, then
all subsequent ‘ulamd’ would generally either ratify or invalidate the initial ruling.

This would explain why even as late as the 1860s, the local Astarabadi
‘ulama’, never issued a new ruling in the dispute between the Dirazgisii sayyids
and the Qajar khans. It was always a question of either ratifying or invalidating
Hajj1 Mulla Rida Astarabadi’s ruling.

Moreover, as we have seen, during the first stage of litigation, Sayyid
Fadlullah was not after a return of the lands (radd-i amlak). He did not want a
ratification of Hajji Mulla Rida Astarabadi’s ruling from Isfahan. What he was
after was a flexible new ruling. The only way to supress the fact that Hajj1 Mulla
Rida Astarabadi had issued a ruling was to create a transcript (sawdad) of the
witness statement without it.

This transcript —with HajjT Mulla Rida Astarabadi’s ruling supressed —
seems to be the witness statement which had survived in the Dirazgisu archive.
The original witness statement containing Hajji Mulla Rida Astarabadi’s ruling
and seal which was shown by Sayyid Fadlullah to Astarabadi u/ama’ in order to

certify the issuance of the ruling is no longer extant.

188



Before we proceed further we must briefly consider the content of the
transcript of the witness statement which has survived because it sheds light on

how the Dirazgisii had based their claim to the two villages.

4.5.5. Mir Miisa and Mir Taqi’s witness statement

The witness statement contains four elements: the petition requesting witness
testimony, depositions by witnesses, certifications of the content of the witness
statement by Astarabad wlama™ and certifications of the authenticity of the

transcript. The petition requests testimony from:

1. Witnesses who were aware and had knowledge that the village of Mir-
Mabhalla and the village of Chiuplani were lands belonging to the
deceased Sayyid Rida and the deceased Mir ‘Imad, both sons of Mir
Rihullah and that these lands were constituted as a wagf for male

81
descendants;

% An example of one of the ‘ulama’ certifications is document 13¢.5: “Based on the depositions
of a group of reliable people and the contents of a valid wagf-nama and the seals of the sayyids
and the ‘ulama’ on this document, it has become evident and clear to this lowest slave of God that
5 dang of the village of Mir-Mahalla and Chiiplani in its entirety are an endowment for the benefit
of the said male descendants, and the beneficiaries are now Mir Miisa and Mir Taqi. God is the
Knower [Place of the seal of Mulla ‘Isa]” (nazar bi muqtada-yi shahadat-i jami* az thigat wa
madmin-i wagqf-namchi-yi mu ‘tabara wa amhar-i girami-yi sadat wa ‘ulama’-yi kiram dar in
waraqa bar aqall-i ‘ibadillah zahir wa munkashaf ki panj dang-i qarya-yi mir-mahalla wa
chuplant kullash wagqf-i awlad-i dhukir-i margumin mibashad wa mawgqifun ‘alayhim alan aqa
mir miisa wa aqa mir taqi mibashand huwa allahu al-‘alim. [jay-i muhr-i mulla ‘isaj)

¥ Document 13a: “ki ‘alim wa khabir bida bashand ki panj dang qarya-yi mir-mahalla wa
hamagt wa tammami-yi kull-i gqarya-yi mawgifa-yi chiaplant waqi‘ ast dar buliik-i astarabad-i
rustaq ki amlak biida marhimat wa ghufran panahan dqa sayyid rida wa dqa mir ‘imad khalfan-i
marhimat panah ridwan jayigah aqa mir rishullah al-husayni waqf-i awlad-i dhukiir ast”;
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2. Witnesses who had heard from Mir ‘Imad’s daughter, Bija Sharaf,
make an acknowledgement while she was alive that the lands in

question were constituted as a wagf for male descendants;**

3. Witnesses who knew that the present beneficiaries of the wagf lands
were Mir Misa and his brother Mir Taqt and that the possession of the
wagqf lands by anyone else was illegal and that the sale of Mirza
Muhammad ‘Alf Hiravi and others to the deceased Muhammad Rida

Khan was illegal.™

From the petition it is clear that Mir Miisa and Mir Taqi were alive
when the witness statement was prepared since they are referred to as the present
(al-hal) beneficiaries of the wagf lands. Muhammad Rida Khan here is the
governor of Astarabad, Rida Khan (r.1200-1207/ 1785-1792).%* We know from a
separate document that Mir Miisa was dead in 1255/ 1838.% We can assume
therefore that the witness statement was produced somewhere between the 1790s-

1838.

4.5.6. Bija Sharaf’s legal acknowledgement

% Document 13a: “wa al-hal har ki ‘ilm bar waqfiyyat-i amlak-i mazbiira dashta bashand wa ya
in ki az ‘iffat wa ‘ismat panah marhiima-yi maghfira bija sharaf ki sabiyya-yi marhimat wa
maghfirat wa ghufran panah aqa mir imadr ki az jumla-yi awlad-i waqif ast shinida bashand ki
amlak-i mazbura waqf-i awlad-i dhukir ast”;

% Document 13a: “wa digar ‘ilm dashta bashand ki al-hal mawqufun ‘alayhim ‘alt hadrat girami-
martabat salalat al-sadat aga mir miisa wa baradarash dqa mir taqi mibashand wa furitkhtan-i
mirza muhammad ‘alt hiravi wa ghayra bi-ridwan jay-gah wa jannat aram-gah muhammad rida
khan khalaf-i shar‘ ast”;

8 He is also called Rida Khan Quyunli, see document 13;

% AATA.7, pp. 74-75
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The main reason for creating the witness statement was to prove that
Mir Ruhullah’s wagf had been constituted in favour of his male descendants only
(waqf-i awlad-i dhukir). Though this is already mentioned in Mir Ruhullah’s
wagqf deed, it appears that the written document was not enough. Oral testimony
was required to confirm that Mir Rahullah’s wagf had been constituted
exclusively for his male descendants. According to the witness depositions, after
the death of Mir Rihullah control of the two villages was inherited by two of his
sons: Sayyid Rida and Mir ‘Imad. After their death, Mir ‘Imad’s daughter, Bija
Sharaf, inherited possession of the lands. Bija Sharaf’s husband, a certain Mirza
Muhammad ‘Ali Hiravi sold the villages to the governor of Astarabad, Rida Khan

(see fig. 2).

ﬁ Mir Rahullah®

Mir ‘Imad Sayyid Rida

Bija Sharaf Q— A Mirza Muhammad ‘Alf Hiravi

Mir Misa Mir Taqt Rida Khan

Sayyid Fadlullah Astarabadt®’ ‘Abbas Khan®

8 Mir Rithullah had at least two others sons: Mir Ghiyath al-Din and Mir Kamal al-Din (AATA.6,
pp- 432-433); it is not clear from the sources which of Mir Rahullah’s sons, Mir Miisa and Sayyid
Fadlullah Astarabadi traced their descent from. It seems unlikely that Mir Misa was Mirza
Muhammad ‘Al Hiravi’s son, though he could be a descendant of Mir ‘Imad.

¥ We know Sayyid Fadlullih was Mir Miisa’s son from AATA7, pp. 74-75: “jinab aqa sayyid
fadlullah astarabadr...marhiim maghfur jannat ridwan aram-gah aqa mir miisa walid-i an jinab”
8 < Abbas Khan inherited the lands from Rida Khan and Imam Qult Khan b. Rida Khan, see
document 50: “haman yad-i rida khan wa irth az i mustamirr bashad”
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Fig.2. A partial reconstruction of possession of the waqf of Mir Ruhullah founded

in Muharram 1052/ April 1642

If Bija Sharaf had acquired control of the villages from her father Mir
‘Imad as an inheritance, then the lands were private property (milk) and the sale to
Rida Khan was legal. Similarly, if Bija Sharaf had acquired possession of the two
villages as a trustee of the wagf, the sale might still be construed as having been
legal. It could be assumed as it was in the 1860s, for instance, that there had been
some legal pretext which had permitted the sale of the wagflands by the trustee.

Bija Sharaf’s acknowledgement that the lands had been constituted as
a wagqf in favour of Mir Ruhullah’s male descendants was significant. It was proof
that she had not inherited control of the lands as private property from her father
Mir ‘Imad. At the same time it was evidence that her control, as a female
descendant of Mir Ruhullah had been provisional until such a time when Mir
Rihullah’s male descendants were old enough to become trustees.

Since Bija Sharaf neither owned the land as private property nor was
she a trustee of the wagf, the sale that had occurred to Rida Khan was illegal. In
fact anyone whose possession of the lands derived from Bija Sharaf possessed the
lands illegaly. It is probably shortly after these witness depositions were collected
that Hajj1 Mulla Rida Astarabadi wrote his ruling on the neccesity of the return of
the lands to Mir Miisa and Mir Taqi. This ruling as we have already mentioned
was written directly on to their original witness statement but was never enforced.

Perhaps after the ruling failed to work, the Dirazgisi felt it was easier

to simply demand a share of revenues from the land rather than attempt a full
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scale restitution of the two villages. The farman of Fath ‘Ali Shah issued in Dhi
al-Qa‘da 1240/June 1825 which recognises the right of Mir Misa and Mir Taqi to
one tenth of the revenues of Chiiplant and Mir-Mahalla was probably based on a
transcript of Mir Musa and Mir Taqi’s witness statement without Astarabadi’s
ruling. Similarly, Aqa Muhammad Mahdi, as we have discussed above, must also
have based his ruling on a similar transcript of Mir Miisa and Mir Taqi’s witness
statement.

In the 1840s, however, Sayyid Fadlullah began to make use of the
original witness statement of Mir Musa and Mir Taqi. This witness statement
preserved Astarabadi’s ruling in Astarabadi’s own handwriting and with
Astarabadr’s seal. Sayyid Fadlullah was determined to make another attempt to

regain control of Chiiplani and Mir-Mahalla from the Qajar khans.

4.6. Attempts at enforcing arbitration

4.6.1. The attempt at arbitration before imam-jum ‘a Shari atmadar

An undated petition ‘Abbas Khan wrote to the royal court is
significant because it is the only record we have of ‘Abbas Khan’s view of the
case. According to the document, Sayyid Fadlullah had initiated failed legal
proceedings (da ‘wi-yi bdtila karda) to claim the village of Mir-Mahalla in the
past.” The failed process referred to by ‘Abbas Khan here is probably a reference

to Sayyid Fadlullah’s use of Aqa Muhammad Mahd1’s ruling.

% Document 34
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‘Abbas Khan notes that in response to Sayyid Fadlullah’s attempt, he
had sent rulings of the jurists of Astarabad, Sari, Barfuriish and the entire Caspian
region to the shah.”® The shah, having examined these rulings, issued a decree that
Sayyid Fadlullah had no legal claim in the case. Sayyid Fadlullah, following the
issuance of the farman, dropped the matter.

Now, however, according to ‘Abbas Khan, he had begun to disturb the
peasants of Mir Mahalla again. ‘Abbas Khan informs the shah that his agent, Hajj1
Mirza Khanjan, was sending someone to the royal court to collect a firm decree
which could be used to prevent Sayyid Fadlullah from creating further trouble.
The petition ends, noting that if, despite the rulings of the jurists which ‘Abbas
Khan had sent to the royal court, Sayyid Fadlullah still felt he had a claim to make
then he should prepare himself for arbitration. If not, he should relinquish his
claim over MTr—Mahalla.91

The document is the first indication we have that ‘Abbas Khan was
willing to submit to arbitration over the lands. The reasons for this are not entirely
clear. It seems that after the failure of Aqa Muhammad MahdT’s ruling, Sayyid
Fadlullah began an intense campaign from 1844-1847 to force ‘Abbas Khan to
accept arbitration. The polemical letters that survive in the Dirazgisii archive

probably date from this period. A letter by a jurist named Sayyid Muhammad

% Document 34: “in ghulam hasb al-amr-i humayin an chi ahkam az hukkam-i shar -i astarabad
wa sart wa barfuriish wa tamam-i mazandaran dasht bi-nazar-i mubarak-i jahan-muta ‘' risanida
hukm farmidand ki sayyid ra haqqi wa sukhan-i hisabt nist i ham tark-i da ‘wi-yi batila namud
hal sayyid baz dar magam-i bi hisabi bar amada muzahim-i ru ‘aya-yi mir-mahalla-yi mazbira
mishawad binabarin khayr al-hajj hajjt mirza khanjan kas-i khiid rawana-yi darbar-i mu ‘addilat-
athar...wa istid ‘a mi-namayad ki dar in khusis hukm-i muhkam marhimat farmayand ki sayyid az
bi hisabi wa ta ‘ddi dast bar-dashta”

! Document 34: “hargah ba in hama ahkam ki bi-nazar-i mubarak ristd [sayyid] baz harf darad
dar mahdar-i hukkam-i shar  hadir shuda murafa ‘a namayad wa anchi hukm-i shar* sadir shawad
‘amal wa illa tark-i da ‘wi-yi batila namida muzahim-i ahali-yi mir-mahalla nashawad wa dar
milk-i chandin sala bi-jihat dakhl wa tasarruf nanamayad...ziyada jisarat nami-rawad al-baqt
amr al-ashraf al-a ‘la muta * muta muta *”
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Bagqir addressed to ‘Abbas Khan stresses that the dispute between him and Sayyid
Fadlullah must be resolved via arbitration.”

We also know, that Sayyid Fadlullah signed a legal agreement on 21
Jamadi I 1263/7 May 1847 with a certain Quli Khan Yiizbashi.”® The document
authorises Quli Khan Yizbasht to collect revenues from Mir-Mahalla and
Chiiplant on behalf of Sayyid Fadlullah. It also makes reference to several more
documents that Sayyid Fadlullah had been able to get in the intervening period in
support of his claim. These documents include a ta /iga from the Prime Minister
(sadr-i a ‘zam), Hajji Mirza Aqast (d.1264/1848), and a raqam ratifying the ta liga
from the new governor of Astarabad, Sulayman Khan Quyunlt Qajar (r.1257-
1267/1840-1850).”*

It was probably Quli Khan Yiizbashi’s attempts to tax the peasants of
Mir-Mabhalla that had provoked ‘Abbas Khan’s initial petition. We know that
‘Abbas Khan sent at least two further petitions to the royal court during this
period.” In a petition sent to the royal court in Rajab 1263/July 1847, ‘Abbas
Khan is said to have formally agreed to arbitration with Sayyid Fadlullah before
the imam-jum ‘a of Astarabad, Shari'atamdar Ashrafi.”®

‘Abbas Khan’s reason for choosing Shari‘atmadar was probably
because Shari‘atmadar had endorsed his claim to the lands during the period when
Sayyid Fadlullah had brought Aqa Muhammad Mahdi’s ruling from Isfahan.
What ‘Abbas Khan does not seem to have known was that Sayyid Fadlullah and
the Dirazgisi had also been paying visits to Shari'atmadar. When ‘Abbas Khan

proposed Shari atmadar, the Dirazgist agreed.

2 Document 51
> Document 53
** Document 30
% Document 35
% Document 35
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4.6.2. The first binding agreement at the royal court

On 12 Sha'ban 1263/26 July 1847, Sayyid Fadlullah’s agent, Mulla
Muhammad Isma‘1l and Hajj1 Mirza Khanjan, representing ‘Abbas Khan, signed a
binding agreement (iltizam-namchi) at the royal court.”” Both sides agreed to
present themselves either in person or via their proxies for arbitration before
Shari‘atmadar. Whatever ruling Shari‘atmadar issued would be recognised as the
verdict of God (hukmullah). If either side failed to show up for the arbitration they
would face punishment.

A revenue collector (muhassil) named Naqd ‘Ali Beég was appointed
by the royal court to ensure both sides appeared before Shari'atmadar for the
arbitration. Naqd “Al1 Bég was also supposed to send a report to the royal court
with the outcome.”

The transcript of the binding agreement that has survived does not
specify an exact date when the arbitration was to occur. We know from a letter
which Sayyid Fadlullah’s agent, Mulla Muhammad Isma‘il, wrote to Sayyid
Fadlullah that it proved impossible to compel ‘Abbas Khan to come for the

arbitration:

" Document 54a: “multazim wa mut ‘ahhid shudim wakil-i...aga sayyid fadlullih wa ...khayr al-
hajj hajji mivza khanjan wakil-i... ‘abbas khan béeglerbégi bar in ki dar bab-i guftugii-yi garya-yi
mir-mahalla wa chiplant ki har yak iddi ‘a-yi milkiyyat wa tasarruf mikunim tarafayn khiud bi-
nafsihi wa ya wakil ta ‘yin namuda dar dar al-mu’minin-i astarabad dar khidmat-i jinab mujtahid
al-‘asr wa al-zaman akhind mulla muhammad ‘alt ashraft bi-murafa ‘a-yi shar ‘iyya iqdam wa
qiyam namiida har an chi hukm az an jinab dar hudir-i tarafayn sadir shawad az an qarar
tarafayn ita‘at namida wa haman hukm sadir az ishan hukmullah danista hich yak khalaf wa
inhiraf nawarzim wa har yak hadir nashawim chi khiidiman wa chi wakil mawrid-i siyasat wa
tanbth wa tarjuman-i diwan-i a’la biida bashim in chand kalama bar sabil-i ilzam-namchi galamit
gardid tahriran fi 12 sha ‘ban al-mu ‘azzam 1263

% Document 54b
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“First of all where is the Beglerb&gi?...When he was encamped at Siyah-
Bala, the shah’s muhassil and Aqa Mir Abi 1-Qasim went up to see him

and said: ‘Come let us go before Shari'atmadar’ — they heard insults in

reply.”99

The Dirazgisii did appear before Shari'atmadar and Shari‘atmadar
endorsed their claim. ‘Abbas Khan was furious with Shari‘atmadar. He
summoned Shari‘atmadar’s brother, Hasan Khan, in Ashraf, a small town in the
Caspian region. Hasan Khan was subjected to the bastinado and then tied up and
asked to pay a fine of two hundred fimans. '

News soon spread about what had happened and an angry mob of
Shari‘atmadar’s supporters gathered to attack ‘Abbas Khan’s men and free the
brother of the imam-jum'a of Astarabad. ‘Abbas Khan’s men had to content

themselves with the few fizmans in Hasan Khan’s pocket and they quickly set him

free.'"!

* Document 42: “awwalan anki kii beglerbégi...dar zamant ki dar ardi-yi sivah-bala bidand
muhassil-i shaht ba aqa mir abu al-qasim raftand wa ba ishan guftand ki biya khidmat-i
shari ‘atmadar jawab bi durushti shinidand” This important letter is not dated and I have worked
out who the recepient and the author is from the content. There is little doubt however that the
malja’ al-anam referred to in the document is Sayyid Fadlullah and the wakil is his agent Mulla
Muhammad Isma‘1ll whose lucid writing style is instantly recognisable among the documents of
the Dirazgist archive.

" Document 42: “khabar bi ‘alijah beglerbegt risid ki jinab shari ‘atmadar niwishta dada-and,
dar ashraf baradar-i jinab shari‘atmadar ihdar farmiidand wa mu’akhdha-yi ziyadr kardand ki
baradar-i ti dah hizar taman bi-man darar zada ast mablagh-i diwist timan 4 ra jarima
namiidand dar hudir-i khid @ ra bastand chiin ahali-yi ashraf mutalli * shudand khwastand ki bi-
hujum-i ‘amm birawand wa baradar-i jinab shari ‘atmadar ra biyawarand si chahar taman ki dar
Jjib dasht giriftand wa 0 vd raha kardand”

%" Document 42; a representative of Shari‘atmadar living in Sari was also fined by ‘Abbas Khan.
In the letter, in light of the recent events, Mulla Muhammad Isma‘1l offers several reasons to
Sayyid Fadlullah why he wanted to be relieved of his duties as wakil of the Dirazgisli, among
which: “As I have said regarding what happened to SharT‘atmadar’s brother and his representative,
well I too have relatives in Mazandaran, and my family and I often make trips there, I fear the
same thing will happen to us” (chian muldhiza-yi in awda * namiidam jur’'at na-namiidam ki izhar-i
wikalat az janib shuma namayam awwalan an ki ‘ard shud ki bar sar-i baradar wa mansib-i
shar Ttatmadar chi awardand banda ham dar mazandaran wabasta-ha darvam ‘alawa an ki banda
wa bandazada-ha gah gahi bi-mazandaran amad wa shud darim bar ma haman mi-rawad bar sar-
i baradar-i shart ‘atmadar wa mansiub-i tshan rafta)
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The Dirazgisi tried to document these acts of violence perpertrated by ‘Abbas
Khan. They petitioned witnesses to give testimony about what had happened so

that it could be used as proof later.'%?

4.6.3. ‘Abbas Khan’s new petition to the royal court

In Rabi’ I 1264/February 1848, ‘Abbas Khan sent a new petition to
the royal court.'™ ‘Abbas Khan claimed that eight months had passed since the
binding agreement was signed and neither Sayyid Fadlullah nor his representative
had appeared before Shari‘atmadar.'® Based on a note that had been scribbled on
the margin of the binding agreement both sides had signed and sealed, ‘Abbas
Khan requested the lands remain in his possession until Sayyid Fadlullah or his
representative were ready for arbitration.'®

Sayyid Fadlullah and the Dirazgist were shocked by ‘Abbas Khan
lies. Sayyid Fadlullah left Astarabad for Tehran to explain to the shah personally

what had really happened.'® At the royal court, Sayyid Fadlullah presented a

"2 Document 14; ‘abduhu al-rajt muhammad appears to have been the only person brave enough
to respond to the Dirazgisii request for testimony.

' Document 35a

" Document 37: “chandi qabl ‘ali jah...'abbas khan béglerbégt bi-‘arida-T bi-khak-pay-i
mubarak... ‘ard karda bid ki...aga sayyid fadlullah wa hajji mirza khanjan dar diwan-khana-yi
mubaraka ki iltizam dada bidand ki dar mahdar-i jinab ‘umdat al-fudala’ al- ‘izam mujtahid al-
zaman mulla muhammad ‘ali ashrafi murdfa‘a tamam shawad wakil-i sayyid bi-murafa‘a hadir
nashuda amr-rd bi- ‘uhda-yi ta ‘llul gudhdasht wa binash bi-ikhtilal wa tadyt *-i haqq ast”

' Document 37: “wa hasb al-amr dar hashiya-yi iltizamt ki ‘alt jinab sayyid bi-diwan-khana
munhasir bid niwishta shida bud ki dar surat-i sidq-i milk-i mazbir ra muqarrab al-khdaqan
‘abbas khan mutasarrif shawad wa har waqt ki wakil-i sayyid hadir shawad murafa‘a ra tamam
namayand wa kardam”

1% Document 37: “wa ‘ali jinab sayyid mu’izzT ilayh kayfiyyat mutalli* wa dar diwan-khana-yi
mubaraka izhar wa khud sharaf-yab-i hudir-i mubarak-i humayun...shuda wa ma riid dasht ki
mugarrab al-khagan ‘abbas khan khilaf ‘ard karda ast man dar in khusis muddat-hd az jinab
‘azmat wa jalalat-ma’ab ajall-i a’zam malja’ al-ummam ta ‘liga sadir wa damima-yi, hukm-i
diwan-khana ki dar iltizam-i mamhir-i hajjt mirza khanjan, niwishta shida biida, karda budam,
wa wakil firistadam ki dar khidmat-i jinab mulla muhammad ‘ali-yi mujtahid bi-murafa‘a amr ra
tamam namayand muqarrab al-khdagqan béglerbegi tamkin bi-murdfa‘a nakarda jawab kardand
sahl ast bi-firistada ham adhiyyat namiudand wa bar sidq-i in matlab istishhad bi-muhr-i jam 7 az
‘ulama’ wa a ‘azim wa a ‘van-i an hudiid ki az guzarish mutalli* bidand dar dast daram” ; Sayyid
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witness statement signed by several ‘ulama’ and notables confirming that attempts
had been made to summon ‘Abbas Khan for arbitration but he refused.'”’

In Rabit II 1264/March 1848, a letter was written from the royal court
to another muhassil, Ibrahim B&g Tufangdar, in Astarabad, giving him details
about what had happened so far.'”® Ibrahim Bég was ordered upon receipt of the
letter to get a decree from the governor of Astarabad, Sulayman Khan Quytnla
Qajar, and use it to summon representatives of the two sides for arbitration before
Shari‘atmadar.'"’

This time, if either side failed to appear, Ibrahim BE&g was to ask
Shari‘atmadar to write a note confirming who appeared and who did not.''" This
document was to be sent along with Ibrahim B&g’s report to the royal court.''! We
know from an undated letter in the archive of the Dirazgisii that Ibrahim Beg’s
efforts to bring ‘Abbas Khan’s agent, Hajji Mirza Khanjan, before Shari atmadar

did not succeed.''? Sayyid Fadlullah’s agent, Mulla Muhammad Isma‘il did

Fadlullah also appears to have got a ta‘liga from the Prime Minister, Hajji Mirza Aqasi,
confirming that ‘Abbas Khan had not come for the arbitration which he had somehow managed to
attach to the original binding agreement that had been sealed by ‘Abbas Khan’s agent. Apparently
there was only one original of the agreement which was kept at the royal court. This explains why
the Dirazgist archive only has a transcript of this important document.
"“"Document 37: “wa istishhad ra ham ibraz namida”
% Document 37
' Document 37: “li-hadha bi-an ‘ali sha’n [ibrahim bég tufangdar] bar hasb-i hukm-i muhkam-i
qalami wa ta’kid mishawad ki bi-wusil-i in niwishta ba itila -i hakim-i wildayat hukman wakil-i
jinab aqa sayyid fadlullah ra ba wakil-i mugarrab al-khagan ‘abbas khan khidmat-i jinab mu ’izzi
ilayh [muhammad ‘ali ashrafi] burda ki bi-tarafu * tayy-i da ‘wa shiida hukm-i shar i-i bar haqiqat-
i har yak az tarafayn sadir gardad wa az an qarar ma ‘miil wa haqq ra bi-man lahu al-haqq
mawsiil darad”
" Document 37: “wakil-i har yak az tarafayn ki bi-khwahand mumatala wa ta llul namida wa bi-
murafa ‘a hadir nashawand niwishta az jinab mujtahid mu ‘azam ilayh girifia wa khiid ‘ali sha’'n
[ibrahim bég tufangadar] biniwisad ki wakil-i kudam tavafigdam kard wa kudam taraf'ta ‘llul
kard wa rawana-yi darbar-i mu ‘addilat namiida”
" Document 37
"Document 38: “multazim shudand dar nazd-i umara’-i awliya'-i dawlat-i qahira...aqa sayyid
fadlulla wa hajji mirza khanjan kargudhar-i ‘abbas khan ki dar bab-i garyatayn mir-mahalla wa
chiiplani wakil-i tarafayn dar astarabad bi-mahkama-yi shar -i muta -i lazim al-ittiba * bi-mahdar-
i jinab shari ‘atmadar akhind mulla muhammad ‘ali...bi-murdfa ‘a namayand ta haqq zuhar yabad
wa ibrahim beg [tufangdar] ghulam-i tukaman ra bi-in khidmat ma’'mir farmiida biudand
musharun ilayh [ibrahim beg] hukm-i jahan-muta‘ wa raqam-i diwan-khana-yi mubaraka ra bi-
‘ali-jah ‘abbas khan risanid na khiidash wa na wakilash bi-murdfa ‘a hadir nashudand wa mulla
muhammad isma 7l ki az janib-i jinab daqa sayyid fadlullah wakil ast niwishta dar in bab az jinab
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appear and managed to get Shari atmadar to write a note confirming he came for
the arbitration.'"

Following two failed attempts to bring the two sides before
Shari‘atmadar, in Jamadi I 1264/April 1848, ‘Abbas Khan sent yet another
petition to the royal court.''* ‘Abbas Khan suggested that if Sayyid Fadlullah was
willing, the arbitration of the case should be carried out by another jurist in
Astarabad not Shari‘atmadar. The jurist, ‘Abbas Khan had in mind was Mulla

Muhammad Taqt.

4.6.4. The attempt at arbitration before Mulla Muhammad Taqt

Mulla Muhammad Taqt, as I have noted in the introduction to this
chapter, had spent a considerable amount of time outside Astarabad studying with
leading Usuli jurists before returning to Astarabad. When he arrived in Astarabad,
in around 1258/1842-3, his erudition was widely acknowledged. He is said to
have held for sometime the post of imam-jum ‘a of Astarabad, though precisely
when is not clear.

Like Shari‘atmadar, Mulla Muhammad Taqi also seems to have
initially supported ‘Abbas Khan. He is said to have written the following about
the ruling of Hajj1 Mulla Rida Astarabadi and the status of the two villages: ‘I

have examined it [the ruling] extensively but its validity has not become evident -

shari ‘atmadar girifta bi-nazar-i mubarak...mi-visad ta ra’y-i a’la...harchi farmayad...sudir
khawad yaft...chun wajib bid jisarat namid amr al-a’la muta

' Document 38

" Document 38
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the lands are private property (man fahs-i bisyar kardam wa i ‘tibarash ma ‘liim
nashud wa milk ast)’.'"’

The problem, however, seems to be, as in the case of Shari‘atmadar,
that Mulla Muhammad Taqi issued this certification before examining the
documents of the Dirazgisi. When Mulla Muhammad Taqt did eventually see Mir
Misa and Mir Taqi’s original witness statement with Hajji Mulla Rida
Astarabadi’s ruling, he realised that there could be no doubt whatsoever that
Astarabadi had indeed issued a ruling in favour of the Dirazgisii some fifty years
ago.

Moreover, the ruling had been issued based on evidence — witness
depositions confirming an illegal sale of the land to the Qajar khans. The
importance of Mir Misa and Mir Taqi’s original witness statement for Mulla
Muhammad Taqi is confirmed by the fact that he issued a ratification of
Astarabadi’s ruling next to Astarabadi’s ruling in the original witness
statement.' '

What is not clear from the sources is when Sayyid Fadlullah first
showed documents of the Dirazgisii to Mulla Muhammad Taqi. It seems that
Sayyid Fadlullah’s agent, Mulla Muhammad Isma‘1l had asked Shari'atmadar

whether it was permissible for further legal proceedings to take place after the

ruling Shari‘atmadar had issued ratifying Hajji Mulla Rida Astarabadi’s ruling.'"’

' Document 48

"% Document 35b: “bismillah ‘azza sha nuh; muhagqaq wa huwayda gardid ki marhim...hajjt
mulld rida a ‘la allah magamahu hukm bi-radd-i amlak-i marguma bi-hadarat-i marquamin karda-
and wa dar tn si satr-i janb niwishta-and wa hukm-i tshan lazim al-ittiba “ ast [jay-i muhr-i mulla
muhammad taqi]”’; The text specifies that HajjT Mulla Rida Astarabadi’s ruling was written ‘in the
three lines adjascent (dar in si satr-i janb)’. Mulla Muhammd Taqt’s ratification which must have
been written on to the original witness statement of Mir Miisa and Mir Taql was for some reason
copied in later transcripts of the witness statement but the actual text of HajjT1 Mulla Rida
Astarabadi’s ruling was not.

"7 Document 37; it appears it was Shari‘atmadar’s reply to this petition that led to the bastinado
and fine imposed on his brother by ‘Abbas Khan.
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Shari‘atmadar said it was not permissible.''® The ratification he had issued was
final.'" The Dirazgisi, perhaps because they knew the ratification would have no
binding force unless it was the outcome of a real arbitration agreed, as ‘Abbas

Khan suggested, to take the case before Mulla Muhammad Taq.

4.6.5. The second binding agreement at the royal court

The process of bringing the two sides to arbitration before Mulla
Muhammad Taqt was as chaotic as in the case of Shari'atmadar. Once again the

120 ..
A new decisive clause

two sides signed a binding agreement at the royal court.
was added to the agreement: should one of the sides fail to appear, victory would
be automatically granted to the side that appeared.'*’

The muhassil entrusted with the task of enforcing the binding
agreement was HajjT Aqa Beg Yiizbashi, Superintendent of the Royal Store of
Carpets (yiizbashi-yi farrash-khana-yi mubaraka).'** Tt appears Hajji Aqa Bég
Yizbashi was already in Astarabad, trying to collect Sayyid Fadlullah’s pensions

and enforce the ratification Shari‘atmadar had issued to the Dirdzgisa.'”

Following ‘Abbas Khan’s petition to the royal court news arrived from Tehran.

"8 Document 37: “chunan ki istifta’ shuda i ‘ada-yi in murafa ‘a fawq-i hukm wa imda’-yi ‘ulama’
"9 Document 37; Sayyid Fadlullah’s agent strongly felt that the ratification that had been issued to
the Dirazgist by Shari'atmadar had the binding force to end the dispute even though in reality it
had not been the outcome of arbitration. In his letter to Sayyid Fadlullah he explains what he had
told “Abbas Khan’s agent when he met him: “ba an ki hajji [shari‘atmadar mulla muhammad ‘ali
ashrafi] bi-khatt-i khiid niwishta biidand ki hukm bar wagqfiyyat wa radd-i amlak ra bi-mawqufun
‘alayhim, jinab marhimat-ma’ab hajjt mulla rida namida-and, wa lazim al-ittiba“ ast, ma‘a
hadha, mihya shuda-id [igdam bi-murafa ‘a-i jadid namayid dar mahdar-i mulla muhammad taqi]
hal an ki bi-ittifaq-i kull-i ‘ulama’-i shi‘a fawq-i hukm hakim-i shar* dar haman qadiya murafa‘a
nashayad”

"2 Document 35b

"?! Document 35b

22 Document 35b

' Document 35a
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Hajji Aqa Bég Yiuzbash1’s duties were now to bring the two sides for arbitration
before Mulla Muhammad Taqi.'**

As before, however, neither ‘Abbas Khan nor his agent, Hajji Mirza
Khanjan, could be compelled to appear before Mulla Muhammad Taqgi.'®
According to the terms of the new binding agreement, Sayyid Fadlullah and the
Dirazgisii had won or so it seemed. |

In the same month, Jamadi II 1264/May 1848, however, queries began
to be raised about Hajji Mulla Rida Astarabadt’s ijtihad. We know this from a
petition which the Dirazgisi wrote to Mulla Muhammad Taqi asking for a
ratification of Astarabadi’s status as a mujtahid and the probative value of the
ruling he had issued.'*

It was a rather desperate attempt by ‘Abbas Khan to circumvent the
enforcement of the ruling. Hajji Mulla Rida Astarabadi was not Aqa Muhammad
Mahdi of Isfahan. He was a student of Bihbahani and among the very first, if not
the first Qajar mujtahid of Astarabad. Naturally, his death had made it easier to
cast doubts about his ijtihad. The Dirazgisi had as we saw been preparing for this.
Sayyid Fadlullah, as we have seen, had already approached several Astarabadi
‘ulama’ to certify that Hajji Mulla Rida Astarabadi was a mujtahid, that *Abbas
Khan recognised him as such and that he used to enforce his rulings.'*’

These certifications were not enough. On 20 Jamadt II 1264/24 May
1848, Mulla Muhammad Taqt issued a new certification that the deceased Hajj1

Mulla Rida Astarabadi was indeed a mujtahid. Mulla Muhammad Taqi also

"2 Document 35a

"2 Document 35a

12 Document 4 (see text and translation at the end of this chapter); this document may well have
been prepared when the Dirazgist appeared for arbitration before Mulla Muhammad Taq.

'*" Document 3
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ratified the ruling issued by Hajji Mulla Rida Astarabadi.'®® Despite this, in
1267/1850-1, Mulla Muhammad Taqi was again asked to certify Astarabadi’s
ijtihad and ratify his ruling.'”

From this period onwards, the question of Astarabadi’s ijtihad did not
resurface. Both ‘Abbas Khan and Sayyid Fadllulah were dead. The dispute was
now carried on between ‘Abbas Khan’s children and the Dirazgisii. As we shall
see ‘Abbas Khan’s children moved litigation over the validity of Astarabadi’s
ruling away from his status as a mujtahid to the circumstances surrounding the
issuance of the ruling.

This was a good move. None of the Astarabadi ‘ulama’ had been
willing to concede that Hajji Mulla Rida Astarabadi was not a mujtahid. There
were however powerful jurists, who were not convinced that the ruling had been

issued as a binding judgement in the case.

4.7. Discussion: the jurist as gadi

The second stage of litigation by the Dirazgisii focused on the revival
of the ruling of a dead mujtahid: Hajji Mulla Rida Astarabadi. Sayyid Fadlullah
could have obtained hundreds of ratifications of Astarabadi’s ruling but he knew
that unless “Abbas Khan had agreed to recognise their binding force, they would
only give the Dirazgisii temporary possession of the two villages. This is what had
happened in the case of the ratification issued by Shaft.

For this reason, most of Sayyid Fadlullah’s efforts were concentrated

in trying to coerce ‘Abbas Khan to agree to arbitration before a judge both sides

128 Document 4
129 Document 5
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accepted (mardi al-tarafayn). This type of judge is sometimes referred to in the
documents as a mahdar-i shar -i mardi al—larafayn.l30 In this stage of litigation,
there were two such judges: Shart atmadar Mulla Muhammad Ashraft and Mulla
Muhammad Taqi. In the first stage, on the other hand, Aqa Muhammad Mahdi
and Shaftt were not mahdar-i shar -i mardr al-tarafayn.

In theory, a ruling issued by a mahdar-i shar -i mardi al-tarafayn was
binding and no further legal proceedings were permitted (tajdid-i murafa‘a). In
practice things were less clear cut, especially if one side failed to appear for
arbitration. The Dirazgisu certainly felt that Shari‘atmadar’s ratification of Hajj1
Mulla Rida Astarabadi’s ruling was binding.

In reality, however, it had not been issued as the outcome of a real
arbitration. Only one side had appeared with their documents. This was probably
also why ‘Abbas Khan was able to successfully petition the royal court for a

second arbitration before Mulla Muhammad Taq.

4.7.1. Failing to appear in court as a strategy

One of the main strategies of ‘Abbas Khan in the dispute was to agree
to arbitration but then avoid appearing for it. This meant that any ruling that was
issued would never be the outcome of arbitration. It would merely be a ruling that
had been issued to the claimant in the defendant’s absence. According to the
binding agreements the two parties had signed what was to be recognised as the

verdict of God was the ruling issued in the presence of both parties (dar hudiir-i

BOTB, p.292.
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tarafayn) and after arbitration (pas az tardfu)."*' Since the defendant did not
appear for arbitration, he could claim he did not recognise the binding force of the
ruling issued to the claimant.

The Dirazgisti must have realised this problem because they tried to
get several muhassil to come from Tehran to try and compel ‘Abbas Khan to
come for the arbitration. This, however, proved impossible because ‘Abbas Khan
was too powerful.

The binding agreement signed for the arbitration before Mulla
Muhammad Taqi tried to get around this problem. It added a new clause.
Automatic victory in the case would be granted to the side that appeared for
arbitration, if one side failed to appear.'** Again, however, the actual ratification
of Hajj1 Mulla Rida Astarabadi’s ruling that was issued to the Dirazgist who did
appear before Mulla Muhammad Taqt was not really the outcome of arbitration
with ‘Abbas Khan.

These ratifications issued to one side in the absence of the other,
though they had some binding force during the lifetime of the litigants and the
judges that issued them, became significantly less probative in subsequent

generations as we shall see in the third stage of litigation.

4.7.2. Choosing the judge for arbitration

B! Document 35b: “pas az tarafu‘ an chi hukm-i shar T az an jinab sadir gardid qabiil wa ma ‘miil

dashta wa takhalluf wa nukil nakarda haqq bi-man lahu I-haqq mawsil gardad”; the first binding
agreement specifies that whatever ruling is issued in the presence of both parties (dar hudir-i
tarafayn) will be considered the verdict of God: “har an chi hukm az an jinab dar hudir-i tarafayn
sadir shawad az an qarar tarafayn ita‘at namida wa haman hukm sadir az ishan hukmullah
danista”, see document 54a. See also TB, p.292-293: “muwadfiq-i hukm-i sarih ki...ba'd az
murdafa ‘a ba hudir-i tarafayn niwishta-and”.
32 Document 35b: “dar in daf‘a har kudam az tarafayn bana-yi tasamuh wa ta ‘llul wa tafrah ra
gudhashta bi-mahdar-i jinab mu ‘izzi ilayh bi-murdfa ‘a hudir bi-ham narisanida [wa] amr ra dar
‘uhda-yi ta ‘llul gudharanad milkayn-i mazbirayn [qarya-yi Chuplant wa Mir-Mahalla] bi-1a niza
an digari mutasarrif shawad wa mutamarrid mawrid-i mu akhadha wa siyasat-i awliya’-i dawlat-i
jaht gardad”

206



The choice of the judge for arbitration in both cases seems to have
been dictated by ‘Abbas Khan in his petitions. His choice was then confirmed by
the royal court in decrees and finally the consent of both sides was recorded in
binding agreements. In other cases we know that such mujtahids were chosen by
lot (muwafig-i qur ‘a).*?

According to some Qajar jurists, such as for instance, Mirza-yi
Qummi, if the parties could not decide on a judge and there were several options
available, it was best to choose the most learned person to judge the case.'* If,
however, the level of knowledge of the judges available, which both parties
accepted, was more or less the same, then the claimant’s choice had precedence
over that of the defendant.'*

Sayyid Fadlullah and the Dirazgisi do not seem to have opposed
‘Abbas Khan’s choice of judges. The reason for this is not clear. It could be that
they were convinced ‘Abbas Khan’s claim to the lands was not as strong as their
own. There is some evidence in the sources to suggest that both sides had
obtained certifications of their claim from Shari‘atmadar and Mulla Muhammad
Taqt before arbitration.

These types of certifications issued to the claimant and the defendant

before arbitration were no guarantee however that the jurist chosen to arbitrate the

dispute would rule in their favour during an arbitration. Dring the arbitration,

3 TB, p. 792: “ruji‘ bi-murafa -yi mahdar-i shar-i mardi al-tarafayn shud muwafiq-i qur‘a
qarar-i murdfa‘a-i anha dar khidmat-i jinab mustatab fakhr al-mujtahidin dqa-yi mirza hasan
ashtiyant sallamahu allah ta ‘ala dada shud”

34 RwM, p.360-361: “har-gah qabiliyyat-i hakim musallam-i tarafayn ast wa har dii bi-ii rads
shawand, ishkalt nist, wa har-gah dar awwal-i amr bar yaki az tarafayn ahliyyat-i hakim thabit
bashad wa bar digari thabit nabashad i ra ilzam namitawan kard bi-murdfa ‘a-i i, wa hargah
qabiliyyat musallam-i tarafayn ast wa lakin qabil-i hakim muta ‘ddid bashad wa tashahh shawad
dar ikhtiyar-i anha ashhar wujiab-i rujii* bi-a ‘lam ast, magar ba luziam-i haraj, wa har-gah
musawi bashad mukhtar-i mudda T mugaddam ast bar mukhtar-i mudda 7 ‘alayh”

133 See foonote 91.
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there would be a careful evaluation and comparison of the evidence and claims of
both sides.

The problem was that ratifications of a claim that were issued before
and after arbitration were not easy to distinguish. This was significant because the
text of a ratification that was issued by a jurist before arbitration occurred did not
have the same probative value as a ratification issued after arbitration. The
ratification after arbitration had far greater binding force since it had been based
on the evidence put forward by the claimant and the defendant in support of their

claims.

4.7.3. The meaning of mujtahid-i nafidh al-hukm

In concluding, this section, in both the first and the second stage of
litigation, we have seen that the competence of the judge who issued a ruling to
the claimant was rejected by the defendant. What contesting competence meant in
practice was rejecting the judge’s ijtihad. This forced the claimants in the dispute
to certify the judge’s ijtihad before other mujtahids whose ijtihad was recognised.
In the case of Aqga Muhammad Mahdi, it was his father, HajjT Muhammad
Ibrahtm Kalbast who certified his ijtihad.

For Hajj1 Mulla Rida Astarabadi, the Dirazgisii got a very large
number of Astarabadi ‘ulama’ including Shari‘atmadar and Mulla Muhammad
Taqi to certify his ijtihad.

These certifications of jjtihad shed interesting light on the function of
the mujtahid and his ruling in shari ‘a litigation. I would argue that by certifying

that Aqa Muhammad Mahdi and Hajji Mulla Rida Astarabadi were mujtahids, or
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in the language of the documents mujtahid-i nafidh al-hukm, the Dirazgisi
confirmed that they could issue rulings that had probative force in shari‘a
litigation. This meant it was permissible (ja’iz) to use their rulings in legal
proceedings in order to certify a legal claim and confiscate a disputed object.

It is tempting to think that the expression mujtahid-i nafidh al-hukm
used in the documents refers to a higher rank of mujtahid who was alone qualified
to issue a probative hukm. A closer reading of the documents, reveals, however,
that what was at issue was quite simply wether or not the two judges in the case,
Aqa Muhammad Mahdi or HajjT Mulla Rida Astarabadi, were nmjtahids.13 ® This
was important to establish, because according to Ustli doctrine only mujtahids
could act as judges.

Rulings of a non-mujtahid in litigation had no probative value
theoretically unless they were ratified by a mujtahid. In Hajji Mulla Rida
Astarabadi’s case there was a consensus among the Astarabadi wulama’ that he
was indeed a mujtahid. This in turn meant that any ruling he had issued in shari ‘a
litigation was legally valid and could be used by claimants —the Dirazgisu - to
repossess Chiiplan and Mir-Mabhalla.

In contrast, we have no surviving certifications of the ijtihad of Aqa
Muhammad Mahdi from any of the Astarabadi ‘wulama’. The Dirazgisi were

forced to go to Isfahan to certify his ijtihdd. Was this because the Astarabadi

3¢ Document 3m: “kasi rd nadidam dar hal-i hayat-i ishan kalami dar ijtihdd-i ishan dashta
bashad”; an early example of the use of the expression mujtahid-i nafidh al-hukm to refer to a
qualified mujtahid capable of issuing a valid legal ruling is a certification by Shaykh Muhammad
Hasan Najafi Sahib Jawahir (d.1228/1850). Sahib Jawahir confirms the ijtihad of a certain Akhiind
Mulla ‘Alt Asghar who is described as a mujtahid mutlaq al-shard’it wa nafidh al-hukm. We also
have Mujtahid-i SangaljT’s certification of a certain Akhiind Mulla ‘All ZanjanT who is described
as being a mujtahid-i jami ‘ al-shard it wa nafidh al-hukm, see Nobuaki Kondo, “Shi‘i ‘Ulama’ and
[jaza during the Ninteenth Century”, p.57. Sangalj1 also makes uses of the term ja iz al-hukiima
literally ‘permitted to judge’ probably as a synoynm for nafidh al-hukm see AM, p.125.
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‘ulama’ felt Aqga Muhammad Mahdi was not a mujtahid? The Astarabadi ‘ulama’
were probably not in a position to establish the ijtihad of someone from Isfahan.

Attempts by the Dirazgisi to resolve the question of Aqa Muhammad
Mahdt’s ijtihad with ‘Kalbast’s ratification’ only made matters worse. As long as
doubt remained over Aqa Muhammad MahdT’s competence as a judge, here, his
qualification as a mujtahid, many felt it was not legally permissible for Sayyid
Fadlullah to use his ruling to certify the Dirazgisti claim. It is probably for this
reason that Shari'atmadar is reported to have said, the only basis Sayyid
Fadlullah’s claim was Shafti’s ratification.

Shafti, unlike Aqa Muhammad Mahdi, was not a local mujtahid but a
leading Ustli jurist whose ijtihad was beyond doubt. His ijtihdd was
acknowledged well beyond the province of Isfahan. It was even recognised
outside Iran. This meant Shaft’s rulings were legally valid in shari ‘a litigation in
Astarabad. It was unlikely, however, for Aqga Muhammad MahdT’s ruling to be
considered legally valid in shari ‘a litigation in Astarabad. Similarly the probative
value of Hajj1 Mulla Rida Astarabadi’s ruling in Isfahan might also be challenged.

We get a sense of this territorial distinction between the local mujtahid
and a prominent UsilT jurist in the certifications that were issued of Hajji Mulla
Rida Astarabadi’s ijtihad. Some of these certifications emphasise that, though he
was a mujtahid, his rulings were only legally valid or probative (nafidh) in the
province of Astarabad (dar in wilayat nafidh al-hukm bidand)."’ Others, more
generous, insisted the probative value of his rulings extended well beyond the

confines of Astarabad (dar in wilayat wa sa 'ir-i buldan bi-1a rayb wa shakk)."*®

57 Document 31
138 Document 3i
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In theory, the ruling of a qualified mujtahid was considered legally valid in
shari ‘a litigation, in practice, there were territorial limits to its probative value.
These territorial limits dependend on how widely recognised the ijtihad of the
jurist in question was. Since this was subjective, the probative value of rulings
issued by a mujtahid in litigation varied, it was strongest in his own town and

region and became progressively weaker in places where he was less well known.

4.7.4. Contesting the judge’s competence

Litigation in the first and second stage also revealed another strategy
of the defendant: contesting the competence of the judge who issued a ruling to
the claimant. The case had exposed a weakness in the Usilt theory of judicial
procedure (qada). If the probative value of a ruling was depdendent on the ijtihad
of the judge, then a ruling issued by a judge whose ijtihad was rejected by one of
the parties in a dispute could have no binding force.

In the first and second stage, ‘Abbas Khan tried to diminish the
probative value of the rulings of the Dirazgisii by claiming he did not consider the
jurists who had issued them to be competent mujtahids. By claiming that he did
not recognise the ijtihdd of Aqa Muhammad Mahdi and then Hajji Mulla Rida’
Astarabadi, ‘Abbas Khan, forced the Dirazgisii to constantly establish the
competence of the judges from whom they had obtained rulings.

In theory, according to Naraqi, if the defendant constested the
competence of the judge who had issued a ruling to the claimant then there had to
be an arbitration over the competence of the judge. This arbitration was to be

carried out by a second judge whose competence was accepted by claimant and
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defendant.'” Only after the arbitration had occurred, would the ruling the first
judge had issued to the claimant have any probative value in litigation.

In practice, the Dirazgist seem to have tried to get around the problem
of the competence of Hajji Mulla Rida Astarabadi, by insisting that that ‘Abbas
Khan had enforced rulings of HajjT Mulla Rida Astarabadi while he was governor
of Astarabad. This was in their view an important indication that he recognised
Hajj1 Mulla Rida Astarabadi’s ijtihdd. As such there was no need whatsoever for
further arbitration over his competence of the judge.

Nevertheless the Dirazgisi also made sure that whenever
Shari‘atmadar and Mulla Muhammad Taqt issued ratifications of the content of
Astarabadi’s ruling they also made it clear he was a competent mujtahid. In this
way, there could be no further doubt of the legal validity of basing their claim
upon Astarabadi’s ruling, since the ijtihad of both Shari‘atmadar and Mulla

Muhammad Taqi was recognised by ‘Abbas Khan.

4.7.5. Ratifications and invalidations

139 RwM, p.365:“zahir an ast ki ithbat-i qabiliyyat wa figahat wa ‘adalat-i hakim bar zayd ast na
‘amr wa qabl az murafa ‘a dar naz-i hakimi digar ki musallam-i tarafayn bashad wa sudir-i hukm
az @ bar qabiliyyat-i hakim zayd ra ‘ald@ zahir al-shar‘ tasallut-i akhd-i mudda T bihi az ‘amr
nabdshad” : “What is evident is that proving competence and the knowledge of jurispudence and
the good morals of the judge is upon Zayd [the claimant] not upon ‘Amr [the defendant]. Before
an arbitration has occurred before a [second] judge that is accepted by both sides and a ruling is
issued by him regarding the competence of the [first] judge, Zayd, based on what is evident
according to the shari‘a, has no power to confiscate the disputed object from ‘Amr”; Mirza-yi
Qummi opposed this view, according to Mirza-yi Qummi it was the defendant who had to prove
the competence of the judge who issued a ruling to the claimant: “zahir shud az an chi bayan
kardim ki bi mujarrad-i hukm-i hakim bar mudda 7 ‘alayh-i ghd’ib hukm mi shawad bi-istihqaq-i
mudda T akhdh-i mal-i mudda T bihi ra wa ibqa’-i mal dar yad-i i wa ja’iz nist istirdad az i ma-
dami ki mudda T ‘alayh ithbat-i ‘adam-i qabiliyyat-i anha nakarda ast na in ki mujarrad ‘adam-i
qabiliyyat dar nazd-i mudda T ‘alayh kafi bashad dar ‘adam-i jawaz-i intiza -i mal az i wa ibga -i
mal dar yad-i i”: “It will have become evident from all that we have explained that upon the mere
issuance of a ruling by a judge [to a claimant] against a defendant who is absent, it is permissible
[for the claimant] to confiscate the disputed object and retain possession of it. It is not permissible
to restitute it [the disputed object] from the claimant so long as the defendant has not proved the
incompetence [of the judge]. The simple claim by the defendant that he does not recognise the
competence of the judge who issued a ruling to the claimant is not sufficient for him to retain
possession of the disputed object and to prevent its confiscation from him”, see RwM, p.363
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Finally, the potential issuance of a new ruling in the case depended in
large measure on whether the ‘ulama’ were (1) aware of the issuance of Hajj1
Mulla Rida Astarabadi’s ruling in the previous generation and (2) whether they
felt his ruling had been the outcome of arbitration and therefore had settled the
dispute. In the case of the ‘ulama’ of Isfahan, they were probably, as I have
suggested, not aware of the issuance of Astarabadi’s ruling in the previous
generation. It was therefore possible for Aqa Muhammad Mahdi to issue an
entirely new ruling in the case based on the evidence presented to him.
Conversely, neither Shari'atmadar or Mulla Muhammad Taqi, nor indeed any of
the Astarabadi ulama’ involved in the case after them, issued a new ruling. They
would only ratify or invalidate the ruling depending on what they felt were the

procedural circumstances of its issuance.

4.8. STAGE 3: The legal debate over the the rulings and the settlement

4.8.1. The ruling of Ra’ts al-"Ulama’

Shortly after the death of Mulla Muhammad Taqt in 1272/1855, Ra’'1s
al-‘Ulama’ (d.1284/1867) is said to have written the following sentence with
regard to Hajji Mulla Rida Astarabadi’s ruling: an hukm mu ‘tabar nist (that ruling
is not valid)."*® This meant trouble for the Dirazgisii. Until now they had enjoyed

some measure of control over the village of Chiiplani.'*' Mir-Mahalla however

1" Document 48

141 After the arbitration with Mulla Muhammad Taqf, the Dirazgisii appear to have been in control
of Chiiplanit but had transferred parts of it which were unproductive to a local government official.
See document 46;
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had remained in ‘Abbas Khan’s hands and had been inherited by his children.'*
Using Ra’is’s ruling, ‘Abbas Khan’s children now regained possession over
Chiplant.'"” Therefore around twenty five years after Sayyid Fadlullah got a
ruling from Isfahan against ‘Abbas Khan, the dispute between the sayyids and the
khans (da ‘wa-yi sadat wa khawanin) as it was called was back to where it had
started. The Dirazgisii were not in possession of either Chiiplani or Mir-Mahalla.
Once again they were claimants in the dispute.

In the aftermath of Ra’is al-'Ulama’s invalidation (nagd) of Hajji
Mulla Rida Astarabadi’s ruling, an intense legal debate broke out among the

d."* The ‘ulama’ of Astarabad became divided into two rival

‘ulama’ in Astaraba
camps. One group supported a settlement between the two sides and another

group opposed a settlement. There were wulama’ who strongly opposed a

settlement. They felt the claim of the Dirazgisi to the lands based on the ruling of

2 Document 55; according to a settlement contract between the Dirazgisi and a minister in the
local government of Astarabad dated Sha‘ban 1276/October 1860, Mir-Mahalla seems to have
remained in ‘Abbas Khan’s hands despite the arbitrations before Ashrafi and then Mulla
Muhammad Taqi. The document is similar to the settlement contract over Mir-Mahalla discussed
in footnote 153.

"> Document 46: “dar sana-yi madiva az qarar- madhkiir waratha-yi ‘abbas khan mudda T-yi
anja [qaraya-yi Chuplani] shuda biudand wa niwishta az marhim ra’its al-‘ulama’ mulla
muhammad rida girifta wa bi-an wasila qarya-yi mazbiira ra bi-tasarruf-i khid dar-awarda-and
wa aknin sukhan-i sadat wa malikin bar in ast ki in faqara dar nazd-i marhiim ra’is al- ‘ulama’ bi-
ishtibah gudhashta biid wa bi-jihat-i ightishash-i an wilayat fursat-i raf -i shubha nabid”

14 Much of what we know about this legal debate comes from four anonymous letters (document
nos. 47, 48, 49 and 50) in the archive of the Dirazgisi. I have labelled them A, B, C and D. This
correspondence appears to have occurred shortly after A, B, C, and D had inspected the documents
of the Dirazgisii and the documents of ‘Abbas Khan’s children. A, B, C and D all seem to have
been jurists who supported the Dirazgisi, the difference between them was with regard to how the
dispute with ‘Abbas Khan’s children should be resolved. Letter A was written by a jurist who does
not openly express his view on how the dispute should be resolved but feels in light of what he had
seen of the documents of the two sides, the claim of the Dirazgisii was stronger. He presents
several arguments in favour of the validity of HajjT1 Mulla Rida Astarabadi’s ruling. It seems A
opposed a settlement. B was written by a jurist who supported a settlement. B was shocked after
his recent inspection of their documents that ‘Abbas Khan’s children had in their hands rulings
from the very same people that the Dirazgisii had. Based on what he had seen B felt the claim of
the Dirazgist to the lands was not defensible. Therefore he proposed a settlement. C like B felt
settlement was the only way forward in light of the documents. D like A, and unlike B and C, felt
based on his comparison of the documents, the claim of the Dirazgisi was stronger. D opposed a
settlement. Almost as if he was speaking on behalf of the Dirazgisi, D ends his letter
categorically: the sayyids will not accept a settlement (sadat bi-sulh radi nami shawand). As far as
D was concerned, any jurist who supported a settlement was a supporter of ‘Abbas Khan’s
children and an enemy of the Dirazgisi.
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Hajj1 Mulla Rida Astarabadi was still valid despite Ra’1s al-‘Ulama’’s so-called
invalidation. They felt that what ‘Abbas Khan’s descendants had done was wrong.
They had no right to initiate a new round of legal proceedings in the case (tajdid-i
murafa ‘a)."* This was not legally permissible (murafa ‘a kardan ja iz nist)."*°

The other group, led by Ra’ts al-'Ulama’, felt the ruling issued by
Hajji Mulla Rida’ Astarabadi was not the type of ruling which could end a dispute
between two sides (gati ~i niza'-i tarafayn).'*’ It was not the kind of ruling that
brought about closure such that no further litigation was permissible. They had
examined documents of both sides and felt based on what they had seen, Abbas
Khan’s children had a strong claim to the lands; a stronger claim infact than that
of the Dirazgisu.

In light of this, they argued, taking the best interests of the Dirazgisu
at heart, it was better to negotiate a settlement between the two sides and divide

the villages between them. If not, they warned, the Dirazgisu risked losing

everything.

4.8.2. The binding force of the text

The first question that had to be resolved was the nature of Hajj1
Mulla Rida Astarabadi’s ruling.'*® A lot hinged on that. Was Astarabadi’s text the
type that had the binding force to permanently deprive ‘Abbas Khan’s children of

their claimed inheritance of the two villages (gati-i ‘udhr-i marhiim

> Documents 7-10

1 Documents 7-10

7 Document 9b: “wa an marhim a ‘la allah magamahu mu ‘tarid wa mutawajjih-i murafa ‘a shud
wa qat -i niza -i tarafayn bi asbab-i mu ‘tabar namid wa bi-in alfaz-i madhkir qat -i niza
namid”

¥ Document 8: “aya in ragam-i farkhunda-shiyam-i an marhimat ma’ab az ahkam-i qati ‘a-yi
lazima-yi ishan ast ya nah wa tajdid-i murdfa ‘a ja'iz ast ya haram?”
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béglerbegi)?'® Initially the debate centred on the text, but later it moved to the
issuance of the text. The text of Hajj1 Mulla Rida Astarabadi’s ruling was as

follows:

A group of reliable people have given witness testimony regarding the
said circumstances. The ruling of the shari‘a to be obeyed and
followed is the compulsory return of the said lands to the said

people'™

According to the ulama’ who supported a settlement, the text was not
a judgement issued in a lawsuit because it lacked any expression of self-intent.
This was a cruicial requirement, for helping to distinguish whether Astarabadi had
meant to issue a judicial decision or was merely asserting what the ‘ruling of the

shari‘a’ was on the case.”!

When they wanted to be make it clear they were
acting as judges, Qajar jurists tended to include speech act declarations in Arabic

in their rulings such as ‘I judged’ (hakamtu) or ‘1 made it binding’ (alzamytu).

¥ Document 7; Nasrullah al-Husayn felt that even if there was any doubt whether Hajji Mulla
Rida Astarabadi’s ruling had the binding force to do this, which there should not be, the ruling
issued by Aqa Muhammad Mahdi and the ratifications issued by Shari‘atmadar Ashrafi were more
than sufficient to deprive the children of ‘Abbas Khan of the two villages.

" Document 3

51 This was discussed using the theoretical distinction between an assertion (khabar) and an
origination (insha’). See especially document 9. The jurists who supported a settlement construed
the text of Astarabadi’s ruling as a khabar while jurists who opposed a settlement construed the
text as an insha’. All fatwas were deemed to be khabar - an assertion or a report. They could either
be believed (tasdiq) or disbelieved (takhdhib) by the litigant who requested them. A ruling that
was written, however, as an insha’ was not subject to being believed or disbelieved. Its binding
force was inherent in itself and like a judgement at the end of a lawsuit the litigant had no choice
before it. He chould not choose to accept it or reject it. See Sherman Jackson, Islamic Law and the
State: The Constitutional Jurispudence of Shihdab al-Din al-Qarafi (Leiden: Brill, 1996),
especially, pp.170-177. There is so far no study of the view of Imamf jurists on this distinction as
it relates to judicial practice. One of the main differences between a text written as a khabar and an
insha’ appears to be the presence or absence of self intent. For the views of Sunni jurists on the
significance of self-intent in Islamic contracts, see David Powers, Intent in Islamic Law: Motive
and Meaning in Medieval Sunni Figh (Leiden: Brill, 2006). For Zaydi Shi't views see Brinkley
Messick, “Indexing the Self: Intent and Expression in Islamic Legal Acts” Islamic Law and
Society 8 (2001), pp. 151-178.
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Alternatively this could be expressed in the form of an expression at the end of the
ruling as follows: hakadha gadaytu wa alzamaytu wallahu khayru [-hakimin (thus
I have judged and made binding and God is the best of judges).'*?

A far more common way, however, to express self-intent was to use a
passive construction explaining what had become established and confirmed for
the jurist acting as a judge based on the evidence. This is the way for instance Aqa
Muhammad Mahd1’s ruling is constructed: “for this servant of religious scholars it
has become established and confirmed that” (baray-i in khadim-i ‘ulama’-i
diniyya muhaqqaq wa thabit shud ki)'

Astarabadi, however, had made no reference to himself in his ruling.
His ruling did not have an explicit speech act declaration nor did it use a passive
construction which would have helped to indicate he was acting as a judge.
References to the self were important because unlike in the Ottoman world or
Central Asia, the Qajar jurist combined the role of gadi and mufii. If, the text of
his ruling did not make it absolutely clear he was issuing a judicial decision, it
could always be construed as an opinion.

Since there was no state regulation controlling how legal documents
had to be issued, Qajar jurists tended to compose the text of their rulings as they
saw best. While some took great care to ensure they were clear and precise, others

were notoriously vague and ambivalent. This caused problems when the text was

challenged.

132 See BQ, p.380 and BQ, p.413 for examples of rulings with these expressions at the end.

133 Other examples include: ‘for this servant of the victorious Qajar state certain knowledge has
been obtained that’ (bar da T-yi dawwam-i dawlat-i qahira ‘ilm-i qatT hasil gardid ki) (AA.6.255)
or ‘for this servant of the chosen, pure, infallible Imams, may God’s blessing be upon them, it has
become apparent and evident that’ (bar in khadim-i akhyar a imma-yi athhar ‘alayhim salawatu
lahi I-maliki I-ghaffar zahir wa ashkar gardida ki) (TB, p. 247)
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The ‘ulama’ who opposed a settlement were irritated by the idea that
just because the text lacked an expression of self-intent meant it was not issued as
a judicial decision. They argued that the very same jurists who supported a
settlement routinely ratified rulings which did not contain expressions of self
intent as binding judicial decisions.'™*

Moreover it could be inferred from circumstancial evidence that the
text had been issued as a judicial decision in a lawsuit. There was no doubt there
had been some form of request for reliable witness testimony (mutalaba-yi
shuhid).”®® The text also seemed to imply the presence of a claimant and a
defendant (hudiir-i khasmayn) since it required a return of the lands from one
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party to another. ~° Finally, the way the text was formally written (kitabat), its use

for instance of the word /uziim making an action compulsory, was proof that it had
been issued as a judicial decision in a case."’

The ‘ulama’ who supported a settlement were not convinced. Even if
one accepted the premise that it had been issued as a judicial decision, it was not

clear if Astarabadi had taken into account documents of both the sides. Here the

debate turned to the circumstances of issuance of the text.

Y D: “dar bisyar jaha didam ki shuma bar hukm-i ba'd ki lafzi gadaytu wa alzamaytu nadasht
wa lafzi hukm muhaqqaq irja‘ nashuda imda niwishtid in niz mithl-i an waqa i ast” (I have seen
in many places that you have ratified [as binding judicial decisions] rulings of others which did not
have the words “I judged” (gadaytu) or “I have made binding” (alzamaytu) infact even the word
hukm was not specified, this too [the case of Astarabadi’s ruling] is like those instances” Nasrullah
al-Husayni, staunch supporter of the Dirazgisii, wanted to know what it would have been like for
jurists who had doubts over the binding force of the text if they had written it themselves and
others began questioning its probative force. Document 7: “wa mundqasha-yi ba ‘di az agayan dar
dalalat-i ‘ibarat-i sadira az banan hadrat firdaws ashiyan hajji mulla rida ‘attara allahu
madja ‘ahu ba i ki kashf nami kunad tn ‘ibarat az sudir-i hukm az ishan, fasad-i an hajat bi-
bayan nadarad agar khiid tn ‘ibarat ra ta ‘bir mi-namudand wa digari chunin haml mi-namid
albata bar ishan gawara nabid”

155 Document 9b: “mahmiil ast bar ma ‘ni-yi hukm khusisan ba indimam-i qara’in min hudir-i
khasmayn wa mutalaba-yi shuhiid-i mu ‘tabara”;

1% Document 9b

" Document 8d
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4.8.3. The circumstances of issuance

The problem seems to have been caused by the fact that Hajj1 Mulla
Rida’ Astarabadi’s original ruling was written on to Mir Misa and Mir Taqi’s
witness statement. This could be interpreted therefore as a judicial decision issued
to a claimant in the defendant’s absence. Such a ruling, which had not taken into
account the counter claim of the defendant, could not be said to be a binding
judgement which had settled the dispute decisively in favour of one side.

This would probably never have occurred had the text of the ruling
been preceded by a summary of court proceedings where the defendant’s claim
and evidence have been clearly reviewed by the judge. Hajji Mulla Rida
Astarabadt’s ruling, however, had been written on to a witness statement probably
prepared by the claimant. This meant it was far less clear whether the ruling had
been issued as the outcome of arbitration between the two sides or not. Since there
was no way to decisively resolve this problem, the debate now turned to other

documents in the archives of the two sides.

4.8.4. The documents of possession of the Qajar khans

First the documents of possession (al-athar al-tasarruf) of the Qajar
khans were discussed. These included documents of sale proving that the Qajar
khans had bought the two villages from the Dirazgisi. They also included
documents of rent where as owners of the two villages the Qajar khans had leased

the lands to other individuals.
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The ‘wulama’ who supported a settlement felt even if the lands had
once been wagf, given the sheer number of documents, proving continuous
possession by the Qajar khans of Chiiplant and Mir-Mahalla since the beginning
of the Qajar period, the assumption had to be that some sort of legal sale of the
wagf lands had occurred.’”® Many of these documents had been sealed by the
notables and worthies (a yan wa akabir) of Astarabad."’

The only way to explain all of this was that an authoritative jurist had
at the time issued a ruling permitting the sale of the wagf land (mujawwiz-i bay -i
wagf) to the Qajar khans.'®® This would also explain why Hajji Mulla Rida
Astarabadi’s ruling on the neccesity of a return of the lands to the Dirazgist
(radd-i amlak) had never been enforced.'®' The lands had by then legally become
private property (milk) and were no longer wagf.

The ‘ulama’ who opposed a settlement rejected this argument. They
said they too had inspected the so called al-athar al-tasarruf of the Qajar khans
but had found them to be deeply problematic. To begin with the seals of ‘the
notables and worthies’ of Astarabad merely verified that the transcripts of these
documents correspondend to their originals.'®* There wasn’t a single well known
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seal which certified the legal occurrence of these contracts. ~ In addition, if one

examined what was written in the contracts the figure of around two hundred and

8 B: “Wa az gadim qabalijat-i mutqina-yi muhkama-yi mushtamala bar khutit wa khawatim-i
a ‘yan wa akabir-i astarabad dar bay ‘ wa shira’ wa ijar wa istijar dilkhin ingdar darand ki insan
walih wa hayran mi-shawad bi haqq-i khuda bi-nazaram muhal-i ‘adi amad ki waqf ba in tafsilat
thabit wa muhaqqaq shawad”

99 B: “bar khutit wa khawatim-i a ‘yan wa akabir-i astarabad”

0B ““ywa mas ala ham nazarvam hamchi mi-ayad ki agar sudur-i hukm nisbat bi ba ‘di az azman-
i sabiga ma ‘lim shawad wa lakin wajh-i ‘amal nashudan ma ‘liim nabashad [ihtimal] birawad ki
mani T az nufiudh shar ‘an dasht ya khilaf ra ma ‘lum karda bashand ya mujawwiz-i bay -i waqf bi-
fatwa-yi faqih-i mu ‘tamidi mawjid bud ba in ahwal nami tawan hukm bi-waqf namiid”

U B: “mani T az nufiidh shar ‘an dasht”;

2D “amma niwishtijat-i qajar wa khawanin az qabala wa bunchaq ki muhr ma ‘riafi dar anha
nist muntahd inki sawad mutabiq-i asl ast muhr-i bisyar darad az mu ‘tabarin wa ghayrihim waft
dalal namishawad”

1 D: footnote 136.
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fifty fiimans for the sale that had occurred of the two villages was too low.'®

These were vast valuable lands with water rights — the sale must have been
illegal.'®

It was also improbable that the ruling of an authoritative jurist who
permitted the sale of the wagf land had somehow acted as a legal obstacle
preventing Astarabadi’s ruling from being enforced.'®® A far more likely reason
for the non-enforcement of Astarabadi’s ruling was because the powerful Qajar
khans had no interest in enforcing a ruling that had gone against them and the

weak Dirazgisii were unable to do anything about it."®’

4.8.5. Territorial jurisdiction

The discussion now turned to the other rulings and ratifications that had

been issued. Most of the ulama’ supporting a settlement rejected the ruling of
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Aqa Muhammad Mahdi and the ratification of Shafti.”* The general sentiment in

' D: “ijara-yi mir-mahalla hizar kharwar astarabadi wa ab-i an qarya ridkhana-yi ‘azima-yi
tarang ast wa hal marhiam [Rida Khan] an qarya ra az fulan wa fulan kharida bi mablagh-i kami
ki har du qarya [Chiuplani wa Mir-Mahalla] bi yik sad wa panjah tuman nami risad”

15 A: “albata qabalijat-i hadarat bi-nazar-i mubarak risida wa ridkhana-yi mir-mahalla khud bi
tanhda’t dar hich zamani namitawanad shud ki bi-kamtar az dah hizar tuman furitkhta shawad
‘alawa bar mir-mahalla wa chiplant ba ittisa“ kadha’t chitawr shud ki hama-yi in amlak ra
hadarat bi-ziyada az diwist tuiman ya fi-l jumla bishtar nakharida-and wangahi hama-yi ‘ulama’-i
astarabad niwishta-and ki marhim rida khan az waratha-yi mirza muhammad ‘alt hiravi kharida
ast chunanki qabalijat-i hadarat ash ‘ar bi in matlab darad agar waratha-yi mirza muhammad ‘alt
sahib-i milk shudand bist hizar timan milk ra bi-diwist ya st sad nami furakhta-and”

¢ A: “gharad-i da'T n ast ki shuma bar sabil-i itlaq ihtimal-i tahqiq-i bay -i waqf bi-wasita-yi
wujid-i mujawwiz ba sudiir-i hukm az hakim-i awthaq bar khilaf~i hukm-i bi waqf az zaman-i
7 A: “wa hadarat mardumani biudand bi-sha’n-i tamkin nami-dadand chunan ki al-an
marduman-i zahir al-tasharru‘ agar hukmi bar itshan sadir shawad bi-l1 wajh banan wa I-bayan
mushahida mikunim ki bi-qadr-i imkan sa T mi-kunand ki itad ‘at-i shar* khud ra biran kunand chi
ja-yi umara’ wa hukkam?”;“sadat kasant hastand bi-qadr-i pist-i piyaz az ishan kari sakhta
nami-shawad”; D: “wa amma tawhin in ki hukm-i marham hajjt chira ‘amal nashud wadih ast ba
hukimat-i rida khan wa imam quli khan wa biidan-i ishan mugarrab al-khagan albata hukm pish
nami-raft az sadat-i da if chi kar sakhta shawad?

18 B: “dar in wagqi‘a ahqar al-anam hukm-i sadir az marhiim aqga muhmmad mahdi ra mu ‘tabar
namidanam asl-i kayfiyyat ra midanam wa niwishta-yi marhum aqa-yi hujjat al-islam [Shafti] ra
man giriftam dar in ki an hukm-i mu‘tabar wa qati‘-i niza“ nist”’; “az faqara-yi hukm-i aqa
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Astarabad in the 1860s was resentment at Sayyid Fadlullah’s decision to get a
ruling from Isfahan. The Astarabadi wulama’ felt that a long standing dispute
involving two villages in the countryside of Astarabad should never have been
taken to Isfahan. This was expressed in a saying that was widely circulated at the
time: ‘the dead of Astarabad should be washed in Astarabad’ (ba murda-yi
astarabad dar astarabad mi-shiiyand).'®

Moreover, as some pointed out, Aqa Muhammad Mahdt had been in no
position to evaluate whatever oral or written evidence had been presented to
him."”® Although there does seem to have been an awareness of problems raised
by a ruling issued in a different territorial jurisdiction, the validity of Aqa
Muhammad Mahd1’s ruling or ShaftT’s ratification was never explicitly challenged
because it was issued in Isfahan.

For most ‘ulama’ involved in the case, Aqa Muhammad Mahd7’s ruling
or Shafti’s ratification were perfectly valid as judicial decisions. It made no
difference that they were issued in Isfahan and concerned two villages eight
hundred kilometres away in Astarabad. The real problem, as in the case of
Astarabadi’s ruling, was that neither Aqda Muhammadi Mahd’s ruling nor Shafti’s
ratification was preceded by a summary of litigation. It was difficult to work out

therefore whether ‘Abbas Khan’s claim had been reviewed and whether these

rulings could be construed as having brought about a closure of the lawsuit.

muhammad mahdt bugdharid an qat'an ghayr-i mu ‘tabar ast bi-an jami‘-i wujith muhtamal ast
ja’iz nabashad”

1% Washing here is a reference to Islamic rites of purification before the burial of a dead body;
"OD: “guftam ki mu ‘amalat-i astarabad ra ‘ulama’-yi an balad bihtar wugif darand chiin khutit
wa amhar wa ahwalat-i ‘ulama’ wa akhbar wa umiir-i waqi‘'a wa shawahid-i mutadammina wa
qard’in-i wafiyya ra chin ahl al-bayt-and adri-and” “All 1 said was that the ‘ulama’ of Astarabad
are better informed about transactions which take place in the town because they are more well
acquainted with the handwriting, seals and circumstances of the ‘ulama’ and the particulars of a
case and with what is authentic and reliable evidence being inhabitants of the town”
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4.8.6. The ruling in the defendant’s absence

This case study has so far demonstrated two ways in which ‘wulama’
were approached by litigants. The Dirazgisii approached Aqa Muhammad Mahdi
and Shaftt in ‘Abbas Khan’s absence. While the attempts at arbitration before
Shari‘atmadar Ashrafi and Mulla Muhmmad Taqi were instances where both
parties mutually agreed to present themselves before these clerics. In the latter
case, there was no problem regarding the judicial competence of these mutually
chosen arbiters (mahdar-i shar'-i mardi al-tarafayn). Both sides had agreed to
recognise the hukm they would issue as binding. In the former case however there
was no such mutual agreement regarding the judicial competence of the judges
chosen by the claimant.

Qajar jurists were divided regarding the probative force of a ruling
issued in the defendant’s absence if the defendant claimed he did not recognise
the judicial competence of the claimant’s judge. According to Mirza-yi Qummi
(d.1231/1816), a hukm issued by a judge to a claimant in the absence of the
defendant remained valid and probative even if the defendant claimed he did not
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recognise the judge’s judicial competence. '~ The hukm only became invalid if the

defendant could prove that the claimant’s judge was judicially incompetent.

"I RwM, p. 363: “It will have become evident from all that we have explained that upon the mere
issuance of a ruling by a judge [to a claimant] against a defendant who is absent, it is permissible
[for the claimant] to confiscate the disputed object and retain possession of it. It is not permissible
to restitute it [the disputed object] from the claimant so long as the defendant has not proved the
incompetence [of the judge]. The simple claim by the defendant that he does not recognise the
competence of the judge who issued a ruling to the claimant is not sufficient for him to retain
possession of the disputed object and to prevent its confiscation from him” (zahir shud az an chi
bayan kardim ki bi mujarrad-i hukm-i hakim bar mudda T ‘alayh-i gha’ib hukm mi shawad bi-
istihgaq-i mudda T akhdh-i mal-i mudda T bihi ra wa ibga’-i mal dar yad-i it wa ja’iz nist istirdad
az i ma-dami ki mudda T ‘alayh ithbat-i ‘adam-i qabiliyyat-i anha nakarda ast na in ki mujarrad
‘adam-i qabiliyyat dar nazd-i mudda T ‘alayh kaft bashad dar ‘adam-i jawaz-i intiza -i mal az i
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Mirza-yi Qummi1’s model for shari ‘a litigation before arbitration was
thus pro-claimant. It meant that the claimant could, immediately upon the
issuance of a hukm which judicially certified his claim, appeal to the Qajar
authorities to confiscate the disputed object from the defendant. This in turn
would compel the defendant to accept arbitration over the disputed object.

Mulla Ahmad Naraqt (d.1245/1829), however, proposed a different
solution. Naraqi’s proposed framework for shari ‘a litigation before arbitration is
pro-defendant. Naraqi argued that no sukm issued in the absence of the defendant
could be binding unless the defendant recognised the judicial competence of the
claimant’s judge.'”

Naraqt notes that in his time it was quite common for a claimant to
go to a remote town and judicially certify his claim before an incompetent judge
and then try and use the hukm that was issued to confiscate the disputed object
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from an innocent defendant in his home-town.” '~ The defendant would now be

wa ibqa’-i mal dar yad-i i1). I am grateful to Prof. Hossein Modarressi for drawing my attention to
this important Usili theoretical discussion.

172 RwM, p.365: “What is evident is that proving competence and the knowledge of jurispudence
and the good morals of the judge is upon Zayd [the claimant] not upon ‘Amr [the defendant].
Before an arbitration has occurred before a [second] judge that is accepted by both sides and a
ruling is issued by him regarding the competence of the [first] judge, Zayd, based on what is
evident according to the shari ‘a, has no power to confiscate the disputed object from ‘Amr” (zahir
an ast ki ithbat-i qabiliyyat wa figahat wa ‘adalat-i hakim bar zayd ast na ‘amr wa qabl az
murdfa‘a dar naz-i hakimi digar ki musallam-i tarafayn bashad wa sudir-i hukm az i@ bar
qabiliyyat-i hakim zayd ra ‘ala zahir al-shar  tasallut-i akhd-i mudda T bihi az ‘amr nabashad)

> RwM, p.357-371: “In most towns and villages a group of impious people who are neither
eligible nor competent to judge have seated themselves on to the seat of judgeship and are judging
cases. The end result is this: though their incompetence is widely known in the town or village in
which they live, in other provinces they are unheard of or less well known. Now whoever likes
gets a hukm from one of these individuals and gets some people to witness the issuance of that
hukm and then goes to a far off province whose inhabitants know nothing about the judge that
issued the hukm and they try and use his hukm to confiscate the property of believing Muslims.
The poor possessors [of the property] have to run here and there to try and find that judge and then
prove that he is not fit to judge and [they have to] take witnesses [from the town where the judge
resides] with them to a real judge (hakim-i shar -i wagqi 7) to do this. There can be no doubt that all
this involves great difficulty (haraj)” (dar akthar-i bilad wa qura jam T ghayr-i mutadayyinin
hastand ki biduna istihqaq wa qabiliyyat bar masnad-i hukiimat nishasta wa hukm mikunand wa
nihayat-i amr in ast ki dar haman balad ya qarya-yi khiid-i ishan ‘adam-i qabiliyyat-i tshan
ma lim ast, wa dar wilayat-i digar majhiil wa ghayr-i ma ‘vif-and, pas har ki hukmi khwahad az
yaki az ishan bigirad wa jam T rd shahid bar an hukm girifta, wa dar wilayat-i dirdast ki khabar
az hal-i in hakim nadarand ya bayad tawanand amwal-i muslimin va az yad-i tshan intiza* wa
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forced —according to Mirza-yi Qummi’s model - to first locate the claimant’s
judge and then find witnesses to testify that the judge was judicially incompetent.

Naraqt argued that this involved undue difficulty (haraj) for the
defendant. The defendant, instead, had to be free to recognise or reject the judicial
competence of the claimant’s judge. If the defendant rejected the judicial
competence of the claimant’s judge, it was the claimant who had to establish that
his chosen judge was judicially competent. The claimant would have to do this
before a second judge whose judicial competence both sides recognised. It was
only after the second judge had issued a certification of the judicial competence of
the claimant’s judge, that the sukm that had been issued to the claimant acquired
probative force in litigation. Before this happened the claimant could not use the
hukm to compel the defendant to accept arbitration over the disputed object.

The repeated attempts made by the Dirazgisi to certify the ijtihad of
Aqga Muhammad Mahdi and then Hajji Mulla Rida Astarabadi suggests that by the
mid-nineteenth century it was Naraqi’s not Qummi’s procedural framework which
was followed. The claimants had to establish the judicial competence of their
chosen judges. This hypothesis will, however, remain inconclusive, since we do
not possess the defendant’s archive in this case and know relatively little about

‘Abbas Khan’s shari ‘a litigation against the Dirazgisi.

4.8.7. The circumstances of issuance of the ratifications

It had become impossible to determine on the basis of the text alone

whether the various rulings and ratifications in the archive of the Dirazgisti had

mutasarrif-i bichara bayad bi atraf bidiuwad ta an hakim ra payda kunad wa ba'd az an ‘adam-i
qabiliyyat-i i thabit kunad, wa jam T az ‘udil hamrah-i khud bibarad ta in marhalah rda dar nazd-i
hakim-i shar -i waqi 7 thabit kundad wa shakki nist ki haraji ast ‘azim).
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been issued to the Dirazgisu before or after arbitration with the Qajar khans. The
text of the ratifications of Hajji Mulla Rida’s ruling merely said Hajjt Mulla
Rida’s ruling was binding — that, however, did not help to establish whether the
ratification had been issued after the documents of the Dirazgisii and the Qajar
khans had been weighed side by side or not.

Although during the lifetime of Shari‘atmadar and Mulla Muhammad
Taqi, it was easy to confirm the circumstances in which their ratifications were
issued, after their death, in the archive of the Dirazgisi, they looked like ordinary
ratifications of a ruling issued to a claimant in the absence of the defendant.
Moreoever as we saw, ‘Abbas Khan had never really appeared for arbitration. In
reality therefore none of the rulings or ratifications in the archive of the Dirazgist
had been the outcome of arbitration. Hajj1 Mulla Rida Astarabadi’s ruling was
probably the only ruling which might possibly have been the outcome of
arbitration. As we saw however this too could not be determined decisively.

Litigation in the third stage revealed a major weakness in the way
rulings and ratifications were issued. If there was no summary of court
proceedings, the circumstances of issuance would always remain ambigious. This
in turn made it easier to challenge the binding force of the ruling or ratification. It
could always be calimed in the next generation that the ruling was not a product
of arbitration. This seems to have been the dilemma in the late 1860s. It had
become impossible to distinguish the respective probative force of the rulings and
their ratifications, after the death of the jurists that had issued them, on the basis
of their text.

This problem was further complicated by the fact that the same jurists

had issued ratifications to both sides at different times (see fig.3). It turned out
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that ‘Abbas Khan’s children also had a ruling from Shaftt in their archive in
support of their claim to the lands.'” An inspection of the Dirazgisii archive

menwhile revealed that Ra’1s al-'Ulama’ had in fact also ratified Hajji Mulla Rida

Astarabadt’s ruling earlier in the dispute.'”

Rulings in the Dirazgist archive which
endorse the claim that the two villages

were waqf

Rulings in the archive of ‘Abbas Khan’s
descendants which endorse the claim that

the two villages were private property

(milk)

Sayyid Muhammad Bagqir Shaft1’s ruling

Sayyid Muhammad Bagqir Shaft1’s ruling

Shar‘atmadar Ashrafi’s ruling

Shari‘atmadar Ashrafi’s ruling

Mulla Muhammad Taqt’s ruling

Mulla Muhammad Taqt’s ruling

Ra’1s al-‘Ulama’s ruling

Ra’1s al-‘Ulama’s ruling

Fig.3. A partial reconstruction of the main legal rulings in the archives of the
claimant (Dirazgisi) and the defendant (the descendants of “‘Abbas Khan Qajar

Beglerbégi) in Astarabad, c¢.1868

In brief, the descendants of ‘Abbas Khan might also claim, as the
Dirazgisi were trying to do now, that one of the ratifications in their archive had

settled the dispute decisievely in their favour such that no further litigation was

" B: “ba‘d az nki niwshtahd-yi marhim aqa-yi ra’is wa aqa-yi shari ‘atmadar wa aqa-yi hujjat
al-islam [Shafti] didam ki dar yad-i waratha-yi marhiim ‘abbas khan beglerbegi biid...”

"D: “wa ‘ulama -i ba ‘d az marhiim hajji mulla rida ba 'd az istihdar hama imda-yi hukm-i ishan
[hajji mulla rida] niwshtand hatta marhim akhiind ra’ts-i shahid wa marhum hajji mulla
muhammad taqt illa an ki akhar bi-jihat in ki in hukm bar mawdi‘-i fatwa’t ast na hasil-i
khusamat bi-hasb-i athar-i tasarruf chizi niwsihtand”
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permissible by the Dirazgisii. It was this problem, more than anything else, which
seems to have convinced some Astarabadi u/ama’ who might have been initially
opposed to a settlement that it was in fact the only way forward.

Astarabadi ‘ulama’ who had inspected the archive of ‘Abbas Khan’s
descendants made it clear that as long as the béglerbégi’s descendants had
ratificiations of Shafti, Shari atmadar, Mulla Muhammad Taqi and Ra’1s in their
possession, they would be able to undermine the legal basis of the claim of the
Dirazgisi. In such circumstances, further arbitration would not end the dispute. In
fact, if such a course of action were taken, chances were the Dirazgisii might lose
everything.'”® A settlement on the other hand would at least guarantee the

Dirazgisii regained control over some of their ancestral lands.

4.8.8. The division of the village of Chuiplant

On 11 Jamadt I 1288/29 July 1871, a jurist named Muhammad Sadiq
al-‘Aqili volunteered to broker the settlement.'”” Slightly more than half of
Chiipalant was given to the Dirazgisii sayyids while the rest was kept by the
children of ‘Abbas Khan.'”™ No side would be allowed henceforth to make a legal

claim about Chiipalni against the other side.'”

178 C: “bayad biniwisam ba i hama niwishtijat-i qadima wa jadida waqtiki awlad-i marhim
beglerbegi bi-darkhana (?) wa diwan rujii* namayand albata nakhwahand gudhasht bi-hamin
ahwal bi-manad balki muhtamal ast agayan-i sadat mahriom bi-manad wa mawrith-i khilafishan
jam T shawad hatta al-imkan bi-in qism-ha radi nistam talibam ki kuliyya-yi umir bi-nahwi
bughdharad ki jam -i bayn al-huqiiq shuda bashad ”; C stressed that if the children of ‘Abbas
Khan petitioned officials in the government, based on the documents in their archive, it was likely
that the Dirazgisi would be deprived of the lands.

177 Document 10; Document 56;

' Document 56; “makhfi namanad ki chan...atraf-i niza‘ ahkam-i mut'a‘a-yi shar‘iyya-yi
mutadadda wa mutanaqida dar dast dashtand wa ‘ulama’ dar tarjth-i warid wa mawrid wa
nasikh wa mansikh wa i ‘tibar wa ‘adam-i anha ikhtilaf~i ‘azim namiidah biidan...lihadha hasb al-
mulahiza-yi ghabta wa maslihat dar waqf bi-idhn-i mawgqiifun ‘alayhim wa bi-idhn-i mutawalli-yi
wagqifin wa bi-idhn wa ijazah-yi man lahu [-wilayah shar ‘an ba muldhizah-yi maslihat-i butin-i
atiyah wa ba ‘d az tawkil-i nawwab walda wa khayru I-hdjj-i mazbar sulh shud...” The deed further
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The justification for the settlement that was put down in the deed was
that it was in the best interests of the wagf, social harmony and because it had
become impossible, based on the conflicting rulings of the two archives, to
determine whether the village of Chuplant was wagf land belonging to the

Dirazgisi or private property belonging to ‘Abbas Khan’s descendants:

“Because the binding shari ‘a rulings of the two sides in the dispute were
conflicting and contradictory (atrdf-i niza * ahkam-i mutd ‘a-yi shar iyya-yi
mutadadda wa mutanaqgida dar dast dashtand), and the wulama’ had
created endless controversy (ikhtilaf-i ‘azim namiida biidand) deciding
between the earlier and the later rulings (warid wa mawrid) and the
abrogating and abrogated rulings (nasikh wa mansiikh) and those which
were valid and those which were not (itibar wa ‘adam-i anha)
...therefore, taking the best interests of the wagf into account, and with the
permission of the beneficiaries and the mutawalli and those that have legal
authority, and for the benefit of furture generations, after they [Nizam al-
‘Ulama’ and Hajji Aqa ‘Ali] were granted powers of attorney [by the

children of ‘Abbas Khan], a settlement (sulk) occured...”'®

specified that the sayyids were to be paid for damages and losses for the preceding years. Nizam
al-‘Ulama’ ‘Abdullah Mirza and Hajji Aqa ‘Ali-yi Astarabadi would be responsible for collecting
these payments from the children of ‘Abbas Khan and giving them to the sayyids.

' Document 56: “da‘awi az atraf-i niza“ isqat shud ba 'd-ha ahad-i atraf-i niza“ ra bar digart
harft wa niza T nakhwahad biud wa da ‘awi-yi tarafayn az daraja-yi i ‘tibar saqit ast wa hakadha
wagqa ‘a al-sulh al-lazim fi I-hadr ‘ashar min jamadi [-ila sana 1284”

"0 Document 56:“chiin..wa atraf-i niza‘ ahkam-i muta‘a-yi shar‘iyya-yi mutaddada-yi
mutanaqida dar dast dashtand wa ‘ulama’ dar tarjth-i warid wa mawriid wa nasikh wa mansitkh
wa i‘atibar wa ‘adam-i anha ikhtilaf~i ‘azim namiuda budand...li-hadha hasb al-mulahiza-yi
ghabta wa maslihat dar waqf bi-idhn-i mawqiifun ‘alayhim wa bi-idhn-i mutawalli-yi wagifin wa
bi-idhn wa ijaza-yi man lahu I-wilaya shar ‘an ba mulahiza-yi butin-i atiya wa ba'd az tawkil-i
nawwab wala wa khayr al-hajj-i mazbir sulh shud”
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For some unspecified reason, the rich and fertile village of Mir-
Mahalla does not seem to have been part of the neogtiations. Its fate is unclear.
Several documents appear to suggest that it continued to remain in private hands
and the Dirazgisu as late as the 1920s had been unable to get their claim over it
recognised.”™ In concluding, despite the fact that Muhammad Sadiq al-‘Aqili
ratified the binding force of both Astarabadi’s ruling and Aqa Muhammad
Mahd1’s ruling, he was compelled to accept that a negotiated settlement, not
further arbitration, was the only way to resolve a land dispute between a group of

local Husayni sayyids and the ruling Qajar elite.

" Two documents which have survived suggest that the sayyids were never able to regain
possession of Mir-Mahalla. The first document (AA.6.553-556) is an assignment of revenue
(tuyal) dated 1282/1865-1866 in which Mir-Mabhalla is granted by Nasir al-Din Shah (r. 1264-
1313/1848-1896) to a certain Malik ‘Abbas Yiizbashi in exchange for maintaining and mustering
troops. The second document (AA.7.205-207) dated Rabi‘ II 1340/December 1929 is a settlement
contract between the Dirazgisii sayyids and Aqa Mirza Ja‘far, son of Aqa Ramzan ‘Ali, authorised
proxy of the merchants (wakil al-tujjar) of Astarabad. According to the agreement the Dirazgisu
sayyids rented out the village of Mir-Mahalla (not in their possession) on a lease of one hundred
and ten lunar years to Aqa Mirza Ja‘far, provided that he or his representative spend between one
to a maximum of ten thousand ti#mans over the first twelve lunar years in judicial proceedings to
regain control of Mir-Mahalla from all usurpers whose possession derived from ‘Abbas Khan (wa
in masarif-i intiza * dar waraqa makhsiis ast bi-rishta-yi ‘abbas khant mina al-sadr ila al-saqa). 1If
after twelve years Aqa Mirza Ja'far or his representative had not succeeded, the sayyids would
have the option to cancel the agreement or to extend it for another twelve years, and this would
continue until possession of Mir-Mahalla had been secured. Once possession of Mir-Mahalla was
secured, 2 ¥ dang would remain leased out to Aqa Mirza Ja‘far in exchange for a nominal rent of
5 tamans at the local rate, while 2 % dang would be entrusted to the mutawallr of the wagqf and its
beneficiaries — the Dirazgisii sayyids. According to this document in the 1920s the village of Mir-
Mabhalla was owned by HajjTi Husayn Aqa Amin al-Darb Tihrani.
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4.9. Text and translation of selected documents

DOCUMENT I

Transcript of the ruling of Aqa Muhammad Mahdi b. Muhammad Ibrahim Kalbast
(d.1278/1861-2) dated 25 Muharram 1251/23 May 1835 and the ratification
(imda -i hukm) of Sayyid Muhammad Baqir Shafti (d.1260/1844) dated 3 Jamadi

IT 1253/4 September 1837

Textual notes

The document is a transcript (sawdd). The text of the transcript was
written when Sayyid Muhammad Baqir Shaft was still alive. We know this from
the pious expression dama zilluhu wa zuyyida fadluhu wa tawfigatuhu written by
the scribe after his name in the place where his seal appeared (mahall-i muhr) in
the original document. The last authenticating remark, if jinab shari'atmadar
dama zilluhu refers to Shafti, suggest the transcript was also notarised during his

lifetime.
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Translation

a.

[Transcript of the ruling of Aqa Muhammad Mahdi Kalbasi (d.1278/1861-2)]:

In the name of God the best of names. It has become established and
confirmed for this servant of the ‘ulama’ based on the testimony of reliable
witnesses (bi-shahadat-i shuhiid-i mu ‘tabara) and the writings of several
‘ulama’ (niwishtijat-i chandi az ‘ulama’) that

five dang of the village of Mir-Mahallah in the countryside of Astarabad
and six dang of [the village of] Chiipalani was being acted upon as wagf
and 1s wagf and that

the beneficiaries at present are Aqa Mir Miisa and Aqa Mir Muhammad
Taqi and the possession of the two villages by anyone besides them
without their permission is illegal (ghasb) and through force (‘udwan) and
will result in the retribution of God.

Those in possession must vacate possession of the lands or possess them

with the permission of those authorised to give permission
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5 Dated 25 Muharram 1251/23 May 1835

Place of the seal of the jurist of the age (mujtahid al-‘asr wa al-zamant)
Aqa Muhammad Mahdi son of the shari‘atmadar HajjT Muhammad

Ibrahtm [Kalbasi] may God extend his shadow

b. [Transcript of the ratification (imda’-i hukm) issued by Sayyid Muhammad

Baqir Shafti (d.1260/1844)]:

It is obligatory on everyone to follow the stipulations of this writing
(niwishta). Written by the servant of the shari'a on 3 Jamadi II 1253/4

September 1837.
Place of the seal of Hujjat al-Islam Hajji Sayyid Muhammad Baqir may
God extend his shadow and increase his superiority and success (dama

zilluhu wa zuyyida fadluhu wa tawfigatuhu)

c. [muhammad taqi certifies the authenticity of the transcript of the ruling and its

ratification]:

The two writings (niwishta) [the hukm-i shar Tby Aqa Muhammad Mahdi

and its ratification by Shafti] are the same as their originals.

Seal: muhammad tagqi.
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d. [‘abduhu muhammad ‘ali certifies the authenticity of the transcript of the

ruling and its ratification]:

This [transcript] conforms to the original which was written in the

honourable handwriting [of Shafti/Aqa Muhamamd Mahdi].

Seal: ‘abduhu muhammad ‘alt

e. [‘abduhu al-rajii muhammad al-miisawi certifies the authenticity of the

transcript of the ruling and its ratification]:

The two writings (mugaddimatan) correspond to the original.

Seal: ‘abduhu al-raji muhammad al-miusawr

f. [‘abbas ‘ali certifies the authenticity of the transcript of the ruling and its

ratification]:

The transcript is the same as the original.

Seal: ‘abbas ‘alt

g. [‘abduhu al-raji ishagq certifies the authenticity of the transcript of the ruling

and its ratification]:
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The two writings (mugaddimatan) are identical to the original, I have

compared them. I am the disobedient servant,

Seal: ‘abduhu al-raji ishdq

h. [muhammad b. al ahmad certifies the authenticity of the transcript of the

ruling and its ratification]:

The two transcriptions are the same as the original written in their

honourable handwriting and sealed with their blessed seals.

Seal: muhammad b. al muhammad

1. [A member of the ‘ulama’ (seal illegible) certifies the authenticity of the

transcript of the ruling and its ratification]:
In the name of God, Exalted is His Rank; the written text (niwishta)
[corresponds to the original] that is in the handwriting of Jinab
Shari‘atmadar [Shafti], may God extend his shadow (dama zilluhu) and

Aqa Muhammad Mahdi. Written on [...]

Seal: illegible
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DOCUMENT II

Certification of the transcript of the ruling of Aqa Muhammad Mahdi and the
ratification (imda’-i hukm) issued by HajjT1 Muhammad Ibrahim Kalbast on 16
Rajab 1260/1 August 1844 by Shaykh Ja‘far, Nasrullah al-Husayni and Mahmiid

b. Muhammad ‘Al1
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Translation

a.

[Petition]:

Let it not remain concealed or hidden from the ‘ulama’ of Islam and
exalted jurists [and] whoever has knowledge or has heard it being

acknowledged that:

this ratification (imda’-i hukm) with these words was issued by Hajj1
Muhammad Ibrahim [Kalbasi], the most learned jurist of his time,
concerning the ruling of the true mujtahid (mujtahid bi I-haqq), Aqa
Muhammad Mahdi - may God continue to preserve them both — on the
wagqf status of five dang of the village of Mir-Mahalla and six dang of the
field of Chuipalani situated in Astarabad and the fact that “Abbas Khan the

governor of Astarabad was a usurper

The transcript of the ratification was issued in response to the following

request:

« What does the guide of the people and the pride of the jurists say
regarding the ruling issued by Aqa Muhammad Mahdi, may God prolong
his life and success, concerning the field of Chupalant and [the village] of

Mir-Mahalla situated in the countryside of Astarabad, [and on] their wagf
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status, and the fact the beneficiaries are a group of sayyids and the

usurpation of [these lands by] the governor of Astarabad, ‘Abbas Khan.

The deceased master of jurists, [Sayyid Muhammad Bagqir Shafti], ratified
his [Aqa Muhammad Mahd1’s] ruling and decrees were issued by the shah

and his officials,

[and as a result] for the past three to four years the beneficiaries [of the
wagqflands] [the Dirazgisii sayyids] have been in possession and have been
acting upon the stipulations of the wagqf (bi-tarig-i waqfiyyat ‘amal
namiidand). Now after the death of the Hujjat al-Islam [Shafti], ‘Abbas
Khan wants to take possession of these lands [again] without any legal

proceedings (bidiina-tardfu’) [before a mujtahid)],

despite the fact that the [deceased] Hujjat al-Islam [Shafti] ratified his
[Aga Muhammad Mahd1’s] hukm. After the hukm [of Aqga Muhammad
Mahdi] and its ratification [by Shafti] and the possession [by the sayyids],
are the attempts being made to take possession [of these lands] by ‘Abbas
Khan, the governor of Astarabad, against the shari‘a or not? Also do you

consider Aqa Muhammad Mahdi to be a mujtahid-i nafidh al-hukm?

And are his rulings always (har-gah) binding (wajib al-itd‘'a) and [in
particular] this ruling of his regarding the wagf status of five dang of Mir-
Mahalla and six dang of the field of Chiipalani and the usurpation by

‘Abbas Khan? Please kindly ratify his [Aqa Muhammad Mahdi’s] ruling
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(imda-yi an hukm ra mifarmayand) — write something brief in your own

handwriting and embellish it with your seal. That is all. »

This is the transcript of the ratification and ruling [issued by Hajj1

Muhammad Ibrahim KalbasT in response to the above request]:

« It is true it was issued by me. God is the Knower.

Yes, all rulings issued by my son, Muhammad Mahdi, are binding (ndafidh)
and must be enforced (/azim al-ittiba ‘). To oppose them is unlawful, and
the one who opposes them will be like someone who opposes God, and it
will be equivalent to polytheism (shirk) as has been narrated in a tradition
widely accepted (magbiila) within the sect [Imam1 Shi‘is]. As I have said
repeatedly, after the death of the master of jurists [Sayyid Muhammad
Baqir Shafti] - may God exalt his rank — I am not aware of anyone who
can equal my son, Muhammad Mahdi, in jurisprudence. I consider him to

be more knowledgable than all the rest. God is the Knower.

Place of the seal in three places of Hajj1 Muhammad Ibrahim [Kalbasi] »

The transcript of the ruling of Aqa Muhammad Mahdi is as follows: « [See

document 1a] »
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b.

C.

[Shaykh Ja‘far certifies the authenticity of the transcript of the ruling of Aqa
Muhammad Mahdt and the ratification issued by HajjT Muhammad Ibrahim

Kalbasi]:

In the name of God, exalted is His rank

The ruling that has been written at the bottom [of this document] was
issued by my brother, the jurist of the age (mujtahid al-zamani), Aqa
Muhammad Mahdi. The original (as/) is in his handrwriting and bears his
seal and this transcript (sawad) corresponds to the original.

In the afternoon of Friday 16 Rajab 1260/1 August 1844, my father, [Hajj1
Muhammad Ibrahim Kalbasi] issued a ratification of this ruling, and the
transcript as recorded in this document corresponds to the original.

Since the original ratification was not written by him, he wrote the words
sahih sadara ‘anni wallahu al-‘alim (it is true, it was issued by me, God is
the Knower) on top of it in order to reassure the faithful and he
embellished it with his seal. The transcript of the question that was
addressed to him above which the ratification was written [as it has been

recorded in this document] also corresponds to the original.

Written by the lowly wretch,

Seal: ‘abduhu al-raji muhammad ja far b. muhammad ibrahim

[Mahmiid b. Muhammad ‘Alf ratifies Shaykh Ja'far’s certification]:

In the name of God, praise be to Him
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What has been written by Shaykh Ja‘far, may God protect him, has
become apparent and established for me based on the testimony of

witnesses and other circumstancial evidence.

Written by me in Shawwal 1260/ October 1844

Seal: ‘abduhu mahmud b. muhammad ‘alt

d. [A member of the ‘ulama’ (seal illegible) certifies the authenticity of Mahmid

b. Muhammad “Al1’s ratification after his death]:

The ruling is in the handwriting and bears the seal of Mahmud b.

Muhammad ‘Al b. Muhammad Bagqir, may God have mercy on him.

Seal: illegible

e. [A member of the ‘ulama’ (seal illegible) ratifies Shaykh Ja'far’s

certification]:

The matter is as it has been written in the margin by him [Shaykh Ja“far?].

Written by the disobedient servant

Seal: illegible

f. [Nasrullah al-Husaynt ratifies Shaykh Ja‘far’s certification]:
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In the name of God, the best of names

What has been recorded at the bottom of this document is the transcript of
the writing of Aqa Muhammad Mahdi and what has been written above
the question is the transcript of the ratification and ruling issued by his
father based on the testimony of Agqa Muhammad Mahd?’s brother,
Shaykh Ja‘far and others and due to the presence of the expression sahih
sadara ‘anni (it is true, it was issued by me) in his [Aga Muhammad

Mahdt’s father’s] handwriting which I have examined several times.
Written by the disobedient servant on 3 Dhii al-Qa‘da 1260/14 November
1844

Seal: nasrullah al-husayni

g. [A member of the ‘ulama’ (seal illegible) certifies the authenticity of the

transcript of Aqa Muhammad MahdT’s ruling]:

The transcript of the ruling of Aqa Muhammad Mahdi corresponds to the

original.

Seal: illegible
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DOCUMENT III

A specific petition and replies by several Astarabadi wulamda’ certifying the

authenticity of the text of the ruling of Hajji Mulla Rida’ Astarabadi

and

confirming that he was a mujtahid-i nafidh al-hukm and that his rulings were

recognised as binding by the governor of Astarabad, ‘Abbas Khan.
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a. [The petition]:

1 Let it be known that the transcript of the ruling of jinab mujtahid al-
zamani Hajj1 Mulla Rida Astarabadi regarding five dang of the village
(garya) of Mir-Mahalla and six dang of the field (mazra‘a) of
Chiiplani, and the fact that the beneficiaries are the deceased Mir

Misa and Mir Taqi and their children is as follows:
2 « A group of reliable people have given witness testimony regarding

the said circumstances. The ruling of the shari‘a to be obeyed and

followed (hukm-i shar -i muta -i lazim al-ittiba") is that the said lands
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must be returned to the said people. (luzim-i radd-i amlak-i marqiima

bi-hadarat-i margumin) »

3 Whoever has seen or is aware of the ruling of the said Hajj1 [Mulla
Rida] or was a witness to the [issuance of the] ruling or has heard
about it or [recognises] Hajji [Mulla Rida] as a mujtahid-i nafidh al-
hukm and [can testify to the fact] that “Abbas Khan used to enforce his
rulings in Astarabad, it is requested that you embellish this document
with your seals so that it might serve as evidence before the supporters

of the exalted shari‘a (mutakkiyan-i wisada-yi shari ‘at-gharra)

4 [verse] whosoever sees both worlds helps the creatures of God (kasi

nik binad bi-har dii saray ki niki risanad bi-khalg-i khuday)

b. [Reply by Aqa Sayyid Ja far al-Husayni]:

What has been written in the text [of this document] corresponds to
the original ruling of the deceased mujtahid al-zaman Hajji Mulla
Rida Astarabadi which is in his handwriting and bears his seal. ‘Abbas
Khan recognised him as a mujtahid-i nafidh al-hukm and there can be

no doubt about this.

I am the disobedient [servant].

Seal: ‘abduhu ja ‘far al-husayni
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This is the handwriting and seal of Aqa Sayyid Ja far

c. [Reply by Nasrullah al-Husayni]:

1 The writing bearing the seal and handwiritng of the deceased Hajj1
Mulla Rida, may God forgive him, is this: « A group of reliable people
have given witness testimony regarding the said circumstances. The
ruling of the shari‘a to be obeyed and followed is that the said lands

must be returned to the said people »

Written by the disobedient sinner

Seal: nasrullah al-husayni

This is the handwriting and seal of Hajji Sayyid Nasrullah whose

ijtihad is well known (ma ‘ritf bi-ijtihad), may God exalt him.

d. [Reply by Mulla “‘Abbas “Ali]:

This transcript of the ruling of the deceased Hajji Mulla Rida
corresponds to the original which is in his handwriting and bears his
seal. I have heard him say: ‘I judged’ [in this case] (man hukm
kardam) and it is clear that Hajji was a mujtahid-i nafidh al-hukm in

Astarabad and that ‘Abbas Khan used to enforce his rulings.

[ Written by] the insignificant, Mulla ‘Abbas ‘Al
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c.

f.

[Reply by Mulla Rida™ “Al1 Chiyakandt Astarabadi]:

This transcript of the the ruling of the deceased Hajji Mulla Rida
corresponds to the original which is in his handwriting and bears his
seal. I heard from the deceased Hajj1 that he issued a ruling [in this
case] and Hajji Mulla Rida was a mujtahid-i nafidh al-hukm in
Astarabad. ‘Abbas Khan used to enforce his rulings. I heard the
deceased Hajji [Mulla Rida’] say: ‘I sealed the original witnesss

statement’ (wa dar asl-i istishhad az hajji-yi marhiim shinidam muhr

kardam)

[ Written by] the sinner Mulla Rida Chiyakand1 Astarabadi

This is the transcript of the testimony of Rida Chiyakandi Astarabadi

who was a student for sometime in Isfahan.

[Reply by Mulla Ahmad]:

I saw several writings (niwishtijat-i muta ‘ddida) of the deceased Hajjt
Mulla Rida, the mujtahid, and the contents of the ruling [he issued]
correspond to what is written here in the text (matn) [of the document].
In addition I have heard three gentlemen, Hajji Sayyid Nasrullah,
Mulla Muhammad Salih and Akhiind Mulla Rida ‘Alf better known as

muqaddas, say: ‘We heard Mulla Rida, the mujtahid, say: “I made a
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judgement (man hukm kardam) on the compulsory return of the said
lands to the said beneficiaries™. ‘Abbas Khan used to recognise Hajjt
[Mulla Rida’] as a mujtahid-i nafidh al-hukm and used to enforce not

only his rulings but even those of lower rank.

Written by the worthless servant

Seal: banda-yi al muhammad ahmad

This is the handwriting and seal of the well known Mulla Ahmad

g. [Reply by Aga Sayyid Muhammad Mir-KarTmi]:

This transcript of the ruling of the deceased Hajji Mulla Rida
corresponds to the original which is in his handwriting and bears his
seal. I heard from the deceased Mulla ‘Isa [that Mulla Rida said]: ‘I
made a judgement (man hukm kardam) [in the case]’. I also heard this
from Mulla Rida himself. There is no doubt that the deceased Hajjt
[Mulla Rida’] was a mujtahid-i nafidh al-hukm in Astarabad and that

‘Abbas Khan used to enforce his rulings.

Written by the disobedient [sevant]

Seal: ‘abduhu al-raji muhammad al-husayni

This is the handwriting and seal of Aqa Sayyid Muhammad Mir-

Karim1 who is well-respected and trusted by the people [of Astarabad]
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h. [Reply by Aqa Sayyid Taqi Mir-Karimi]:

The deceased Hajji Mulla Rida’ was a mujtahid-i nafidh al-hukm.

Seal: ‘abduhu muhammad taqi al-husaynt

[This is the handwriting and seal of] Aqa Sayyid Taqi Mir-Karimi

1. [Reply by Mulla “Abbas “Ali]:

This writing (niwishta) corresponds to its sealed (mamhiir) original
which is in the handwriting and bears the seal of Hajji Mulla Rida,
may God exalt his rank. There is no doubt that he was a mujtahid-i
nafidh al-hukm in this province (wildyat) and in all other places (sa ‘ir-i

buldan).

Seal: ‘abduhu ‘abbds ‘alt 1241/1826-7

j- [Reply by Mulla Ishaq]:

I have inspected the transcript [of the ruling] of the deceased Hajj1
Mulla Rida Astarabadi which says the said lands must be returned to
the said people. I consider him to be a mujtahid-i nadifh al-hukm, may

God exalt his rank. I have also studied the writings (niwishta) of
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several others such as the deceased Aqa Baba and Mulla ‘Isa which

certify their [the sayyids] claim.

I am the lowest of all religious students

Seal: ‘abduhu al-raji ishdq

k. [Reply by ‘abduhu al-raji mulla rida’):

In the name of God, exalted is his rank.
This transcript corresponds to the original that is in the handwiring and

bears the seal of Hajj1 Mulla Rida may God exalt his rank.

Written by:

Seal: ‘abduhu al-raji mulla rida’

. [Reply by Shart atmadar Mulla Muhammad ‘Ali Ashrafi, imam-jum ‘a of

Astarabad]:

In the name of God, the best of names

The transcript of the writing attributed to the deceased Hajj1 Mulla
Rida is as follows: « A group of reliable people have given witness
testimony regarding the said circumstances. The ruling of the shari‘a
to be obeyed and followed is that the said lands must be returned to the

said people » He [Hajj1 Mulla Rida] was ndfidh al-hukm in this
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province (dar in wildyat) and the [original] writing (@n-niwishta) is

sealed. Both text and seal are ascribed to him.

I am the lowest of the students of religion and the servant of the

shart ‘a

Seal: al-mutawakkil ‘ala allah muhammad ‘alt 1246/1830-1

[This is the handwriting and seal of] Akhiind Mulla Muhammad ‘Al
Ashrafi, the imam-jum‘a of Astarabad, who controls the reigns of
ijtihad (a ‘inna-yi ijtihad), and is in charge of litigation (mutasaddi-yi

murdfa ‘at) in Astarabad.

m. [Reply by muhammad taqi]:

The transcript of the writing of the deceased Hajj1 Mulla Rida is as
follows: « A group of reliable people have given witness testimony
regarding the said circumstances. The ruling of the shari‘a to be
obeyed and followed is that the said lands must be returned to the said
people » What I know is this, I have never come across anyone who
disputed his [Hajj1 Mulla Rida’s] ijitihad during his lifetime (kasi ra
nadidam dar hal-i hayat-i tshan kalami dar ijtihdad-i tshan dashta

bashad) instead [....] he was nafidh al-hukm |....]

Seal: muhammad taqt
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n. [Reply by Mulla “Alr Akbar]:

In His Exalted name

This lowly wretch recognises the deceased Hajji Mulla Rida
Astarabadi as somehonw who fulfils all the requirements of being a
mujtahid (mujtahid-i jami‘ al-shara’if) and whose rulings were binding
(nafidh al-hukm). The honourable ruling of his must be enforced
(lazim al-imtithal). 1 used to act upon his rulings and enforce them
upon others (hukm-i @t ra bar khiid wa ghayra jart mi-namiidam). The
transcript of the the ruling in the text (matn) [of this document]
corresponds to the [original] which is in his handwriting and bears his
seal and which is written and sealed in the witness statement (ki bi-

khatt wa muhr-i sharif-i ishan dar istishhad mastiir wa mamhiir ast).

Seal: ‘abduhu al-raji ‘alt akbar

[This is the handwriting and seal of] Mulla “Alr Akbar
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DOCUMENT IV

A specific petition (undated) to Mulla Muhammad Taqt (d.1272/1855) on whether
Hajji Mulla Rida Astarabadi was a mujtahid-i nafidh al-hukm and his ruling
binding and the ratification issued by Mulla Muhammad Taqt (d.1272/1855-6)

dated 20 Jamadi II 1264/24 May 1848

Textual notes

Though the seal in the ratification is illegible, it is possible to work out from the
information contained in the petition that it was issued by Mulla Muhammad

Taqi.
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Translation

a. [Petition]:

1 It is petitioned: seven months ago ‘Abbas Khan Bé&glerbégi sent a
petition to the royal court in which he wrote: “regarding the wagf
status of Chiplant and Mir-Mahalla I have a shar 7 claim to make (harf

wa sukhan-i shart daram) and 1 will not obey ten rulings of the
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notable ‘ulama’ of Islam and the ratifications of two thigat al-islams,
namely, marhiim Sayyid [Muhammad Baqir Shafti] and marhum Hajji
Muhammad Ibrahim Kalbasi, may God exalt their rank. The arbitration
(tayy-i sukhan) must be done before Akhiind Mulla Muhammad ‘Ali
Ashrafi in Astarabad.”

Due to his [‘Abbas Khan’s] refusal to act and come [to that
arbitration], he must have devised a plan to get a ruling from this side.
In Jamadi 1 1264/April 1848, again he had the audacity to write
another petition to the royal court saying “the arbitration should be
done before you [Mulla Muhammad Taqi], your saying and writing
will be taken to be the verdict of God and recognised as binding”
Therefore, an oral decree was issued by the shah that a binding
agreement should be drawn up confirming that [both parties] would
agree to recognise your [Mulla Muhammad Taqi]’s saying as the
verdict of God and binding.

Has the said ‘Abbas Khan acted in accordance with the verdict of God
and the decree of the shah or not?

Has it become evident and certain for you that the binding divine
hukm-i shar‘ on the wagf status of Mir-Mahalla and Chiiplani of the
mujtahid-i nafidh al-hukm Hajji Mulla Rida Astarabadi, who ‘Abbas
Khan himself enforced a thousand rulings of [and] used to recognise as
a mujtahid-i nafidh al-hukm, [was issued] by Hajj1 Mulla Rida

Astarabadi and that invalidating his ruling (naqd-i hukm) is illegal?
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7 Whatever has become evident and certain should be written down so
that the rights of a group of descendants of the Prophet are not

usurped. That is all.

b. [Mulla Muhammad Taqt ratifies Hajj1 Mulla Rida Astarabadi ruling]:

1 Inthe name of God, exalted is his rank

2 Yes, the late Mulla Rida, may God exalt his rank, in his time was a
mujtahid, who fulfilled all qualifications of a mujtahid (jami® al-
shara’it) and could issue a probative ruling (nafidh al-hukm). The wagqf
status of Mir-Mahalla and Chiiplani is as [you have] written. His ruling
was issued by him and the ruling must be obeyed and whoever
disobeys it is a sinner.

3 Written by the lowest on the 20™ of Jamad I1 1264/24 May 1848

Seal: Illegible
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DOCUMENT X

A ratification dated Rabi® II 1280/October 1863 issued by Muhammad Sadiq al-
‘Aqili of the ruling of Aqa Muhammad Mahdi and the ruling of HajjTi Mulla Rida

Astarabadi.

Text'*®
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Translation

[Muhammad Sadiq al-°Adqili ratifies the rulings of Hajjt Mulla Rida

Astarabadi and Aqa Muhammad Mahdi]:

186 AATA.6, p.226.
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Let it be evident that after the testimonies of reliable and trustworthy
witnesses and after studying the rulings and writings (ahkam wa
niwishtijat) of several ‘ulama and sayyids and taking into
consideration clear signs and related indications (gara in-i wadiha wa
shawahid-i mutadamina),

this lowest servant of God has become convinced beyond doubt that
the deceased Hajji Mulla Muhamamd Rida Astarabadi and [the
deceased] Aqa Muhammad Mahdi,

issued binding rulings (hukm-i shar‘-i muta-i lazim al-ittiba“ sadir
farmiidand) with regard to five dang of the village of Mir-Mahalla and
six dang of the village of Chiipalani located in the countryside of
Astarabad — both of which are wagf land and whose [present]
beneficiaries are the descendants of the deceased Mir Taqi and Mir
Miisa al-Husayni al-Astarabadi.

[HajjT1 Mulla Rida and Aqa Muhammad Mahdi] ruled on the return
(radd) [of these lands] [to the Dirazgist sayyids] and a vacation of
possession (fakhliya-yi yad) [of the lands] by the deceased Rida Khan
Qajar and ‘Abbas Khan Béglerbégt and their children.

The rulings are binding and must be enforced. Anyone who goes
against these two rulings will have gone against God and it will be
equivalent to an act of polytheism (wa al-radd ‘alayhima ka al-radd
‘ala allah wa huwa ‘ald hadd al-shirk bi-llah).

I issued this ratification upon request (ba ‘da [-mutdlabati I-imda’ wa -

infadh fa-qad amdaytu wa anfadhtu).
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I wrote this in Rabi‘ II 1280/October 1862

Seal: ‘abduhu muhammad sadiq al- ‘aqilt
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4.10. A schedule of documents from the Dirazgisu archive

Table 1

Documents relating to the ruling of Aqa Muhammad Mahd1 Kalbast

(d.1278/1861-2)

(STAGE 1)
No. Date Description Reference
AATA/Vol./pp.
la 25 Muharram Transcript of the ruling of Aqa AATA.6.213-
1251/23 May Muhammad Mahdi b. Muhammad 214
1835 Ibrahtm Kalbast (d.1278/1861-2)
Ib 3 Jamadill Transcript of the ratification of Aqa AATA.6.213
1253/4 Muhammad Mahd1’s ruling issued by
September Sayyid Muhammad Baqir Shafti
1837 (d.1260/1844)
lc  Undated muhammad taqr certifies the AATA.6.214
authenticity of the transcript of the
ruling and its ratification
1d  Undated ‘abduhu muhammad ‘ali [...] certifies  AATA.6.214
the authenticity of the transcript of the
ruling and its ratification
le  Undated ‘abduhu al-raji muhammad al-miisawi  AATA.6. 214
certifies the authenticity of the
transcript of the ruling and its
ratification
If  Undated ‘abbas ‘ali certifies the authenticity of AATA.6. 214
the transcript of the ruling and its
ratification
lg  Undated ‘abduhu al-raji ishaq certifies the AATA.6.214
authenticity of the transcript of the
ruling and its ratification
lh  Undated muhammad b. al ahmad certifies the AATA.6.214
authenticity of the transcript of the
ruling and its ratification
li  Undated A member of the ‘ulama’ certifiesthe = AATA.6.214
authenticity of the transcript of the
ruling and its ratification. [Seal]:
illegible
*2a  Undated Certification of the authenticity of the = AATA.6.215-
transcript of the ruling of Aqa 216

Muhammad Mahdi and the ratification
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2b

2c

2d

2e

2f

1260/1844

Shawwal
1260/October
1844

Undated

Undated

3 Dhi al-Qa‘da
1260/14
November
1844

Undated

issued on 16 Rajab 1260/1 August
1844 by Hajj1 Muhammad Ibrahtm
Kalbast (d. 1261/1844-5)

Shaykh Ja‘far certifies the authenticity
of the transcript of his brother Aqa
Muhammad Mahd1’s ruling and the
ratification issued by his father Hajj1
Muhammad Ibrahim Kalbasi. [Seal]:
‘abduhu al-raji muhammad ja far b.
muhammad ibrahim

Mahmiid b. Muhammad ‘Al1 ratifies
Shaykh Ja‘far’s certification. [Seal]:
‘abduhu mahmiid b. muhammad “alt

A member of the ‘ulama’ certifies the

authenticity of Mahmiud b. Muhammad
‘AlT’s ratification after his death.

[Seal]: illegible

A member of the ‘ulama’ ratifies
Shaykh Ja‘far’s certification; [seal

illegible]

Nasrullah al-Husayni ratifies Shaykh
Ja‘far’s certification. [Seal]: nasrullah

al-husayni

va muhammad and ya ‘abdallah certify
the authenticity of the transcript of the
hukm-i shar T of Aqa Muhammad
Mahdi by ya muhammad and ya

‘abdallah

AATA.6.217-
218

AATA.6.218

AATA.6.218

AATA.6.218

AATA.6. 216-
217

AATA.6.218
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Table 2

Documents relating to the ruling of Hajjt Mulla Rida’ Astarabadi (d.c.1251/1835)

(STAGE 2)
No. Date Description Reference
*3a  Undated A specific petition to Astarabadi ulama’ AATA.7.
regarding the authenticity of the text of 248-249
the ruling of Hajjt Mulla Rida’
Astarabadi, whether he was a mujtahid-i
nafidh al-hukm and his rulings
recognised as binding by the governor of
Astarabad, ‘Abbas Khan
3b  Undated Reply by Aqa Sayyid Ja‘far al-Husayni AATA.7.249
3¢ Undated Reply by Nasrullah al-Husayni AATA.7.249
3d  Undated Reply by Mulla ‘Abbas ‘Al AATA.7.
249
3e  Undated Reply by Mulla Rida” “Alt Chiyakandt AATA.7.
Astarabadi 249-250
3f  Undated Reply by Mulla Ahmad AATA.7.249
3g  Undated Reply by Aqa Sayyid Muhammad Mir-  AATA.7.
Karim1 249
3h  Undated Reply by Aga Sayyid Taqi Mir-Karimi AATA.7.
249
31 Undated Reply by Mulla “‘Abbas ‘Ali AATA.7.251
3j  Undated Reply by Mulla Ishaq AATA.7.
251
3k Undated Reply by ‘abduhu al-raji mulla rida AATA.7.251
31  Undated Reply by Shar1‘atmadar Mulla AATA.7.
Muhammad ‘Ali Ashrafi, imam-jum ‘a of 251
Astarabad
3m Undated Reply by muhammad taqt AATA.T.
251-252
3n  Undated Reply by Mulla “Ali Akbar AATA.7.
252
*4a Undated A specific petition to Mulla Muhammad  AATA.6.219
Taqi (d.1272/1855) regarding whether
Hajjt Mulla Rida’ Astarabadi was a
mujtahid-i nafidh al-hukm and his ruling
was binding
4b 20 Jamadi II Mulla Muhammad Taqt (d.1272/1855) AATA.6.220
1264/24 May ratifies the ruling of Hajji Mulla Rida’
1848 Astarabadi and certifies he was a

mujtahid-i nafidh al-hukm
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*S  1267/1850-1 Mulla Muhammad Taqt (d.1272/1855) AATA.6.179
ratifies the ruling of HajjT Mulla Rida’
Astarabadi and certifies he was a
mujtahid-i nafidh al-hukm
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Table 3

Documents relating to the ruling of Hajji Mulla Rida’ Astarabadi (d.c.1251/1835)

(STAGE 3)
No. Date Description Reference
6a Undated Transcript of a specific petition to Hajji  AATA.6.221
Mulla Muhammad Ashrafi (1215-
1305/1801-1888) regarding the nature of
the ruling of Hajj1 Mulla Rida’
Astarabadi
6b Rab1" I Transcript of the ratification of the ruling AATA.6.222
1280/August-  of Hajj1 Mulla Rida’ Astarabadi by Hajjt
September Mulla Muhammad Ashraft
1863
6¢ 14 Shawwal ‘abduhu al-raji muhammad husayn AATA.6.222
1284/8 certifies the authenticity of the transcript
February 1868 of HajjTt Mulla Muhammad Ashrafi’s
ratification
6d 17 Dh al- va imam muhammad taqi certifies the AATA.6.222-
Qa‘da 1284/11 authenticity of the transcript of Hajj1 223
March 1868 Mulla Muhammad AshrafT’s ratification
6e 17 Dhi al- safi allah certifies the authenticity of the AATA.6.223
Qa‘da 1284/11 transcript of Hajj1 Mulla Muhammad
March 1868 AshrafT’s ratification
*7 26 Rabi' | Nasrullah al-Husayni ratifies the ruling AATA.6.220-
1280/10 of Hajj1i Mulla Rida’ Astarabadt 221
September
1863
*8a  Undated A specific petition to Astarabadi ulama’ AATA.6.223-
regarding the nature of the ruling of 224
Hajji Mulla Rida’ Astarabadi and
whether further litigation in the dispute
was permissible
8b Undated ‘abduhu mustafa al- ‘aqili ratifies the AATA.6.224
hukm-i shar 7 of Hajji Mulla Rida’
Astarabadt
8¢ Rabi1 II allahuma sallt ‘ald muhammad wa al AATA.6.224-
1280/October  muhammad ratifies the ruling of Hajj1 225
1863 Mulla Rida” Astarabadi
8d Rabi1 1T ‘abduhu isma il ratifies the ruling of AATA.6.225
1280/October  Hajji Mulla Rida” Astarabadi
1863
*9a  Undated A specific petition to ufawwidu amriila ~ AATA.7.560

allah regarding the nature of the ruling
of Hajji Mulla Rida’ Astarabadi
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9b

O¢

*10

Undated

Undated

Rabi' 11
1280/August-

September
1863

ufawwidu amri ila allah ratifies the
ruling of Hajji Mulla Rida’ Astarabadi
part one

ufawwidu amri ila allah ratifies the
ruling of Hajji Mulla Rida’ Astarabadi
part two

Muhammad Sadiq al-"Aqil1’s ratification
of the ruling of Hajjt Mulla Rida’
Astarabadt and the hukm-i shar 7 of Aqa
Muhammad Mahdi

AATA.7.560-
561
AATA.7.561

AATA.6.226
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Table 4

Wagqf deeds (waqf-nama)
No. Date Description Reference
11 Muharram Transcript 1 of the wagf-nama of Mir AATA.6.317-
952?/April Rihullah al-Husayni al-Astarabadi 322
1545? endowing five dang of the village of
Mir-Mahalla and six dang of the village
of Chiipalani in the countryside of
Astarabad and a house in the quarter of
Pay-i Sarw in the town of Astarabad
with its adjoining room decorated in
glazed tiles (utag-i sifal-piish) and a
large and small garden as a wagf for his
lineal male descendants
12 Muharram Transcript 2 of the above wagf-nama AATA.6.344-
1052/ April 349
1642
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Table 5

Witness statements (istishhad)

No. Date Description Reference
13a  Undated Transcript of a witness statement. The AATA.7.262-
petition requests testimony confirming 268
that: (1) five dang of the village of Mir-
Mahallah and six dang of the village of
Chiipalani belonged to the sons of Mir
Rihullah al-Husayni, Mir ‘Imad and Aqa
Sayyid Rida; (2) Mir Rahullah
constituted the land as waqf for his male
descendants (awlad-i dhukiir); (3) The
present beneficiaries were Mir Musa and
his brother Mir Taqi and possession by
anyone else was illegal; (4) The sale of
the lands by the deceased Mirza
Muhammad ‘Al1 Hiravi and others to the
deceased Muhammad Rida Khan was
illegal.
b.1 Undated Deposition of Aqa Kazim Miisawi and AATA.6.263
Aga Mir Zayn al-*Abidin Msawi
b.2  Undated Deposition of Hajj1 Ibrahim Miisawi [not AATA.6.263
sealed]
b.3  Undated Depostition of Zayn al-*Abidin al- AATA.6.263
Husayni
b.4  Undated Deposition of Aqa Rahim Misaw1 AATA.6.263
b.5  Undated Deposition of Aqa Ahmad al-Miisaw1 AATA.6.265
b.6  Undated Deposititon of Aqa Mir Zayn al-‘Abidin ~ AATA.6.266
b.7  Undated Deposition of Hajj1 Sayyid Husayn al- AATA.6.266
Husaynt and Hajj1 Sayyid Muhammad al-
Husayn. [Seal]: ‘abduhu husayn al-
husayni
b.8  Undated Deposition of Aqa Rida al-Husayni AATA.6.266
b.9  Undated Deposition of Aqa Mir Muhammad AATA.6.266
Sadiq al-Miisaw1
b.10  Undated Deposition of Aqa Sayyid Husayn al- AATA.6.266-
Husayn1t 267
b.12  Undated Deposition of Aqa Aba Ja'far al-Miisawi  AATA.6.267
b.13  Undated Deposition of Aqa Sayyid Ahmad al- AATA.6.268
Husayni
b.14  Undated Deposition of Karbala'1 Tahir Asiawan AATA.6.267
b.15 Undated Deposition of Mulla Muhammad “Ali AATA.6.268
c.l Undated Certification of Muhammad Rida al- AATA.6.264
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c.2

c.3

c.4
c.5
c.6

c.7
c.8

d.1

d.2

d.3

d.4

d.5

d.6

d.7

d.8

d.9

Undated

Undated

Undated
Undated
Undated

Undated
Undated

Undated

Undated

Undated

Undated

Undated

Undated

Undated

Undated

Undated

Husayni

Muhammad Rida al-Husayni certifies the
authenticity of his certification and
certifies the authenticity of the transcript.
[Seal]: ld ilaha illa allah al-malik al-
haqq al-mubin muhammad rida al-
husayni

Mulla Muhammad Taqt ratifies the exact
place where the ruling on the return of
the lands (radd-i amlak) of Hajjt Mulla
Rida Astarabadi was issued and written
in the original witness statement.

Certification of Mulla Rida “Al1
Certification of Mulla ‘Isa Kandabit
Certification of Hajji Aqa Baba. [Seal]:
husaynu minni wa and min al-husayn
Certification of Mirza Husayn

Certification of Hajj1 Muhammad al-
Husaynt [place of the seal of Mulla
Mahdi b. Mulla Isma‘1l Pishnamaz]

‘abduhu muhammad hadi al-musawi
certifies the authenticity of the transcript
of the witness statement

al-raji ‘abbas ‘ali certifies the
authenticity of the transcript of the
witness statement

jamal al-din ‘ali al-radawr certifies the
authenticity of the transcript of the
witness statement

‘abduhu najm al-din muhammad al-
husayni certifies the authenticity of the
transcript of the witness statement

muhammad sadiq al-miisawi certifies the
authenticity of the transcript of the
witness statement

‘abduhu al-raji muhammad hadr certifies
the authenticity of the transcript of the
witness statement

A member of the ‘ulama’ certifies the
authenticity of the transcript of the
witness statement. [Seal]: illegible

‘abduhu muhammad mu 'min certifies the
authenticity of the transcript of the
witness statement

al-‘abd al-mudhnib muhammad baqir

certifies the authenticity of the transcript
of the witness statement

AATA.6.264

AATA.6.264

AATA.6.267
AATA.6.264
AATA.6.264

AATA.6.264
AATA.6.265

AATA.6.265

AATA.6.263

AATA.6.263

AATA.6.263

AATA.6.264

AATA.6.263

AATA.6.265

AATA.6.265

AATA.6.265
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d.10  Undated payraw-i din-i nabi rajab ‘ali certifies AATA.6.265
the authenticity of the transcript of the
witness statement

d.11  Undated ‘abduhu al-raji muhammad mahdr AATA.6.265
certifies the authenticity of the transcript
of the witness statement

*14a Undated Witness statement. Petition requests AATA.6.255-
testimony regarding the ruling issued by 256
Shari‘atmadar Mulla Muhammad ‘Al1
Ashrafi, imam-jum ‘a of Astarabad in
favour of the Dirazgisii sayyids and the
subsequent bastinado and fine imposed
by ‘Abbas Khan Qajar on Hasan Khan,
Shart‘atmadar’s brother in the town of
Ashraf

14b  Undated Reply by ‘abduhu al-raji muhammad AATA.6.256
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Table 6

Royal decrees (farman pl. faramin)

No. Date Description Reference

15*%  Dhi al-Qa‘da farman of Fath “Alt Shah addressed to ~ AATA.6.124

1240/June 1825  his son prince Muhammad Qult Mirza
Mulk-Ara, governor of Astarabad.
Based on a valid wagf deed and the
rulings of the ‘ulama’ which they have
sent, the villages of Chupalani, Mir-
Mahalla and Nasrkan allocated in a
revenue assignment (fuyil) to Rida
Khan and “Abbas Khan are wagflands
belonging to the sayyids, Mir Miisa and
his brother Mir Taqi. In lieu of their
rights as beneficiaries of these lands,
when you receive this farman send
them one tenth of the total tax revenues
collected from these two villages and
make sure to do this every year.

16* Rabi I 1251/  farman of Muhammad Shah addressed  AATA.6.142-
August 1835 to ‘Abbas Khan Quytinli Qajar, 143

governor of Astarabad. Based on the
faramin of previous shahs and the
writings (niwishtijat) of the ulama’
and the jurists of Astarabad and other
places, 4 V5 dang of the village of
‘Alawikalata which is now being acted
upon as crown land belonging to the
government (ki bi khalisa-yi diwan
ma ‘miil ast) in ancient times (dar
qadimu [-ayyam) was wagqf land
belonging to the ancestor of the
mujtahid and pish-namaz of the
Masjid-i Jam'i of Astarabad, Sayyid
Fadlullah. Since there is no doubt he is
worthy and deserving from this year
onwards send him 25 kharwar of
shaltitk from the said village from its
tax collection. This should be sent by
way of a stipend and in recognition of
his right to the land (bi-rasm-i wazifa
wa haqq al-ard) so that he may receive
it every year and spend it for his
expenses and keep himself occupied
with his studies and supplicating for the
exalted Qajar state. Tell your
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17*

18

Jamadi 11
1251/September
1835

Rabi* 11
1255/June
1838!

accountants to ensure to send him the
amount annually and to register this

farman.
farman of Muhammad Shah addressed  AATA.6.143-
to ‘Abbas Khan, governor of 144

Astarabad. Based on the order of the
deceased Fath “Alt Shah and the wagf-
deeds (wagf-namajat) and rulings
(ahkam) of the ‘ulama’, 5 dang of the
village of Mir-Mahalla and 6 dang of
the village of Chuplani in accordance
with the farmans of previous shahs is
wagqf property belonging to the sayyids.
In accordance with the farman of the
deceased Fath “Al1 Shah it was decided
that one tenth of the yield of the two
villages be sent to Mir Misa and Mir
Taqt every year in lieu of their right to
the land (bi-haqq al-ard). Once you
receive this farman whatever is the
total tax collection from the two
villages, send one tenth of the collected
shaltitk to them as their haqq al-ard
every year so they can use it to cover
the expenses of the wagqf (ki bi-masarif-
i mawaqufdat risanida) and supplicate.
Transcript of a farman of Muhammad  AATA.6.136-
Shah addressed to “‘Abbas Khan, 137
governor of Astarabad. Regarding the
rights to wagqf'lands (haqq al-ard-i
amlak-i waqfi) of the mujtahid, Sayyid
Fadlullah, based on a farman of the
deceased Fath “Ali Shah, you are to
give him 60 kharvar from the village of
Mir-Mabhalla and based on an order
issued separately (hukm-i agdas-i a’la-i
judagana), you must give him 25
kharvar from ‘Alawikalata. Sayyid
Fadlullah claims you have not sent him
a single grain. Therefore when you
receive this farman, first calculate the
arrears of the pension due to him for
the preceding years and send that. Then
from this year onwards send him 85

" The date is uncertain. Though the transcript says this farman was issued by Muhammad Shah,
Suttdih feels the scribes might have made a mistake and the farman was issued earlier by Fath
‘AlT Shah in Rabi' II 1250/August 1834. The farman was probably issued by Muhammad Shah
because it seems to be a direct response to Sayyid Fadlullah’s petition to the royal court (document

no. 32).
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19

20

25 Rajab
1256/September
1840

Jamadi 11
1263/May 1847

kharvar from Mir-Mahalla and
‘Alawikalata which you can deduct
from the taxes collected from the
village of Awzina and tell your
accountants to register this farman.

farman of Muhammad Shah addressed
to Muhammad Nasir Khan Develt
Qajar, governor of Astarabad. On
Wednesday 25 Rajab [1256/22
September 1840], Sayyid Fadlullah
petitioned the royal court as follows:
“the two villages Chiiplan and Mir-
Mahalla are the wagfs of our ancestors
(az mawqiifat-i ajdadi-yi mast). Based
on the witness statement bearing the
seals of the ‘ulama’ and virtuous
people and the farmans of the previous
Safavid shahs and the [writings] of Mir
Muhammad Baqir Damad
(d.1060/1650) and Huyjjat al-Islam
Sayyid Muhammad Baqir [Shaft1], the
trusteeship of the said two villages now
belongs to us (tawliyat-i garyatayn-i
madhkiiratayn bi-ma mirisad). Other
people [ Abbas Khan] are in illegal
possession and will not give the lands
to us (digaran bi-khilaf-i hisab dakhl-i
tasarruf karda bi-ma namidahand)”.
Therefore, you Muhammad Nasir Khan
should investigate the said
circumstances, and if the villages are
not crown lands, then in accordance
with the writings and farmans in the
hands of the petitioners [Sayyid
Fadlullah and the Dirazgisi], the two
villages should be taken from those in
illegal possession and give it to them
[the Dirazgisti] so they can use the
‘stipend of the trustee’ (haqq al-
tawliya) and revenues from the wagf
lands for their expenses and busy
themselves in supplication.

Transcript of a farman of Muhammad ~ AATA.6.165-
Shah addressed to Sulayman Khan 166

Quyunla Qajar, governor of Astarabad.

Sayyid Fadlullah and the other

Dirazgisu have not been paid their

pensions for two years now. Send them

30 kharvar when you receive this

farman so they can busy themselves in
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21

Undated

supplication. Also note that the two
villages, Chuplant and Mir-Mahalla in
accordance with the rulings (ahkam) of
Sayyid [Muhammad Bagqir Shafti], may
God exalt his rank, and the ratification
(imda-yi hukm) of the deceased Hajj1
Muhammad Ibrahim [Kalbasi] and all
the other ‘ulama’, just as these lands
were in the possession of Sayyid
Fadlullah during the governorship of
Muhammad Nasir Khan Develi Qajar,
likewise the trusteeship belongs to him
[Sayyid Fadlullah] and no one should
interfere or possess these lands (ahadr
bi-hich wajh dakhl wa tasarruf
nakunad) in order that the income can
be spent on mourning ceremonies

(ta ziya-dart) for the Sayyid of Martyrs
(al-Husayn). You are responsible for
collecting and remitting both the
pensions of the sayyids and the income
from the mentioned villages to Sayyid
Fadlullah (‘alijah [ma mar-i] wusil ast
ki ham mustammiri-yi sadat ra wusil
wa ‘a’id darad wa ham mandfi -i
amldk-i mazra ‘atayn-i mastiratayn ra
akhd [...] namida bi-ii bi-risanad)
Transcript of a farman of Muhammad
Shah addressed to Sulayman Khan
Quyunlu Qajar. Based on the reckoning
of your accountant, Hajji Mirza
Mugqim, the pensions due to Sayyid
Fadlullah and the other Dirazgisii have
not been paid for two years. As you are
well aware this sort of action is against
my wishes. Therefore I am sending
Hajji Aqa Beg, the Superintendent of
the Royal Store of Carpets (yiizbashi-yi
farrdash-khana-yi mubaraka), to collect
and remit (baray-i wusil wa isal) the
said revenues. Upon Hajji Aqa Beg’s
arrival, without delay, send them
[Sayyid Fadlullah and the Dirazgisi]
their pensions. In addition based on the
rulings of the ‘ulama’ of the time
(ahkam-i ‘ulama’-yi ‘asr) and royal
decrees, possession of Chuplant and
Mir-Mahalla must remain with Sayyid
Fadlullah and if anyone has a counter
legal claim to make then they should

AATA.6.166-

168
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23

24

Jamadi 11
1264/May 1848
Rajab
1276/January
1860

1282/1865-
1866

go before Mulla Muhammad Taqt to
resolve the dispute.

farman of Muhammad Shah addressed AATA.6.171-
to Sulayman Khan Quytnla Qajar 172
farman of Nasir al-Din Shah. Basedon AATA.6.183-
the farman of the deceased shah and 184
the writings and rulings (niwishtijat wa
ahkam) of erudite ‘ulama’ and in

accordance with the valid wagf-deed 6

dang of Chiplant in the countryside of
Astarabad is wagf'land belonging to the
sayyids. Its [revenues] have always

been part of the total tax collection of

crown lands of Astarabad (hamisha az

Jjuzw-i jam -i khalisajat-i astarabad

mawdii * biida) and was being acted

upon as wagqf, therefore from this year

and onwards, the village should be

entrusted to them and no one should be
allowed to interfere with the revival of

the lands of the said village (dar

magqam-i ma ‘miri wa abadi-yi garya-yi
mazbiira), the sayyids will go and

cultivate the land themselves and will

use the yields according to the

stipulations of the wagf. It is decreed

that the present governor and officials

and all subsequent governors and

officials of Astarabad should not

interfere with Chiiplani. The secretaries

of the royal chancery should register

this farman.

tuyil (assignment of revenues) of the AATA.6.553-
village of Mir-Mahalla granted by 556

Nasir al-Din Shah to Malik ‘Abbas

Yuzbashi
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No.

Date

Table 7

Provincial government decrees

Description

Reference

*25a Rabi' II

25b

1255/June 1839

*26a Ramadan

26b

1256/October
1840

Provincial decree by Muhammad Nasir
Khan Develi Qajar, governor of
Astarabad, addressed to local
government officials (mubashirin,
kalantaran wa ‘ummal) in Astarabad. It
is decreed that based on the recently
issued farman of the shah 5 dang of
Mir-Mahalla and 6 dang of Chiplani is
the property of the founder of the wagf’
(milk-i wagqif) and its trustees are the
mujtahid, Sayyid Fadlullah, Sayyid
Mahdt and all his other brothers. Based
on the farman we order all officials: to
recognise the 11 dang in full as
belonging to the said people; not to
interfere with these lands and to entrust
possession to them (bi-dast-ishan
waghudharand).

Note on the margin by Muhammad
Nasir Khan: what has written should be
enforced no one should oppose it, dated
[...] [seal]: khan-i khanan

Provincial decree by Muhammad Nasir
Khan Develi Qajar, governor of
Astarabad, addressed to Qurban ‘Al1
Aqa-yi Qajar. Based on the farman of
the shah issued from the royal court, the
two villages Mir-Mabhalla and
Chiiplani, are wagf and the trustee is the
mujtahid, Sayyid Fadlullah. Therefore
based on the farman we order you to
deliver possession [of these lands] to
Sayyid Fadlullah in order that he can
spend the stipend of the trustee (haqq
al-tawliya) and the income to defray his
expenses. If anyone has a counter legal
claim [to these lands] they should come
forward and initiate legal proceedings
(ahadi ra dar mugabil guftugi-yi shar T
bashad amada ‘an wajh-i shar -i sharif
igdam namayand) [seal]: ‘abduhu
muhammad nasir khan

Note on the margin by Muhammad

AATA.6.158

AATA.6.158

AATA.6.162

AATA.6.162
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*27  Shawwal
1256/December
1840

*28a Rabi' II
1264/March
1848

Nasir Khan:

It is noted that Qurban ‘AlT Aqa-yi
Qajar as stipulated in the decree and
has delivered possession to the agent of
Sayyid Fadlullah (qurban ‘ali-aga-yi
qdjar bi-tarigi ki dar matn marqiam wa
mugqarrar ast rafta amlak-i mazbura ra
bi-tasarruf-i gumdashta-yi jinab mu ‘izzi
ilayh dada). If anyone has a counter
claim bring him before me so that an
investigation can be made and whatever
is the outcome enforced (hargah ahadr
ra dar muqabil guftugii 7 ast bardashta
bi-hudiir-i sarkar awarand ki warast
shuda tayy-i ma-yuqal bi- ‘amal ayad).
[Seal]: ‘abduhu muhammad ndasir khan
Provincial decree by Muhammad Nasir
Khan Develi Qajar, governor of
Astarabad, addressed to the accountants
(mustawfis) of the local government of
Astarabad to pay 85 kharvar of shaltitk
to the mujtahid Sayyid Fadlullah: 60
kharvar to be deducted as a government
stipend (mustammari-yi diwani) from
[the tax collection] of Mir-Mahalla and
25 kharvar as a haqq al-ard from
‘Alawikalata. [Seal]: ‘abduhu
muhammad nasir khan

Provincial decree by Sulayman Khan
Quytinlt Qajar, governor of Astarabad.
Based on the farman of the shah and
the writing of Jinab Aqa’1, may God
bless him, the trustee of the two wagf
villages Mir Mahalla and Chiiplant is
Sayyid Fadlullah Astarabadi and no one
else should interfere with them. Also,
Hajji Aqa Beg Yuzbashi is the muhassil
of the royal court and has been ordered
to remove possession from others and
deliver possession to the agents of
Sayyid Fadlullah. Therefore: in
accordance with the shah’s farman, the
inhabitants, peasants and greybeards of
these two villages should recognise that
the two villages belong to Sayyid
Fadlullah and that the muhassil has
been ordered to entrust possession to
Sayyid Fadlullah’s agents. No one
should act against the shah’s farman.
[Seal]: innahu min al-sulayman

AATA.6.164

AATA.6.168
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28b

*29

29b

30a

Rabi' II
1264/March
1848

Jamadi I
1264/April
1848

Jamadi [
1264/April
1848

Jamadi I
1264/April
1848

Note on the margin: what has written AATA.6.168-
should be enforced no one should 169
oppose it. [Seal]: qul huwa allahu ahad

[...]

Provincial decree by Sulayman Khan AATA.6.169-
Quytinlt Qajar, governor of Astarabad. 170
Regarding the villages of Mir-Mahalla
and Chiiplani, Sayyid Fadlullah has a
legal claim to make against ‘Abbas
Khan. Previously an order of the royal
court was issued that [the arbitration]
take place before [Shari‘atmadar] Mulla
Muhammad ‘Al1 [Ashrafi] [but now]
based on the petition of ‘Abbas Khan,
and [the agreement signed] by his
agent, Hajji Mirza Khanjan in the
presence of Qajar officials, the parties
to the dispute have agreed that the
arbitration of Mir-Mahalla and
Chuplant will take place via proxies
before Mulla Muhammad Taq.
Whoever interferes with the possession
of these lands will be punished. [Seal]:
‘abduhu khan-i khanan

Regarding the agreement of arbitration =~ AATA.6.170
over Mir-Mabhalla between Sayyid

Fadlullah and ‘Abbas Khan, I have

written a separate document confirming

that both parties have agreed to present
themselves via their proxies before

Mulla Muhammad Taqi. The document

has been registered by the servant of

the royal court: Rahim Pishkhidmat.

[Seal]: rahim

Provincial decree by Sulayman Khan AATA.6.170-
Quyunlu Qajar, governor of Astarabad 171
addressed to to local government

officials in Astarabad. It is decreed that

based on the farman of the shah and the
exalted ta liga of Hajji [AqasT]

Chiiplani and Mir-Mahalla are wagqf

and the trustee is Sayyid Fadlullah who

must spend the yield of these lands

every year on [the mourning

ceremonies of] al-Husayn. Based on the
farman it is also ordered that he [Hajjt

Aqa Bég Yiizbashi] should seize the

yield in arrears when these lands were

in the possession of others and give it to
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30b

31

32

Jamadi I 12637/

Jamadi 11
1276/December
1859

18 Jamadt I
1288/5 August
1871

Sayyid Fadlullah’s agents. Therefore
based on this and on the farman, you
are to accompany Hajji Aqa Beg
Yizbashi, Superintendent of the Royal
Store of Carpets, who is the muhassil
appointed to carry out this task, to
collect the yields of the preceding years
from Malik Kazim who was in
possession and give it to the agents of
Sayyid Fadlullah.

Note on the margin: what has written AATA.6.171
should be enforced no one should

oppose it. [Seal]: innahu min al-

sulayman

Provincial decree of Nawwab Hajj1 AATA.6.181-
Kiytimars Mirza Qajar Ilkhani (Mulk- 182
Ard), governor of Astarabad. Based on
the farmans of previous shahs and the
writings and rulings (ahkam wa
niwishtijat) of the ‘ulama’ and the valid
wagqf-deed 6 dang of Chiiplani belongs
to the sayyids as wagf. Based on the
protocol of the local government, it has
always been part of the tax collection of
crown lands of Astarabad (juzw-i jam -i
khalisajat-i astarabad mawdii * biida)
and was acted upon as wagf (bi-
wagqfiyyat ‘amal mishud) therefore
Ahmad “Ali Khan and all subsequent
magistrates (kalantaran) are prohibited
from interfering with its affairs. They
must not let anyone else interfere with
the village as well. The sayyids will be
responsible for cultivating the lands
themselves and the yields will be spent
in accordance with the stipulations of
the wagqf and for their own expenses.
[Seal]: shahzada mulk-ara hukmran-i
astarabad wa mazandaran

Provincial decree by Sulayman Khan AATA.6.185
Yuzbasht addressed to Wali Khan
reprimanding him for sending a tax
collector to Chiiplant which belongs to
the sayyids and to Nizam al-"Ulama’
and 1s tax exempt. [Seal]: ‘abduhu al-
raji sulayman
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Table 8

Petitions from Astarabad to the royal court

No. Date Description Reference
33 Rab1" I Petition of Sayyid Fadlullah to the royal ~AATA.6.156-
1255/June court with list of pensions due to the 158
1839 Dirazgisi sayyids
34 Undated Petition of ‘Abbas Khan addressed to the AATA.7.584-
royal court 585
35a  Undated Petition of the Dirazgisii sayyids AATA.6.173-
addressed to the royal court 174
35b  Last ten days Reply from the royal court to the petition AATA.6.174-
of Jamadi II by the Dirazgisu sayyids 176
1264/May
1848
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Date

Table 9

Correspondence

Description Reference

36

37

38

39

Dha al-Hijja
1260/December
1844

Rabi‘ 11
1264/March
1848

Undated

Undated

Letter to Shahrukh Khan, sahib-ikhtiyar ~AATA.7.446-
of Astarabad, possession of Chuplani 667

and Mir-Mahalla belongs to Sayyid

Fadlullah based on the rulings and

ratifications of leading jurists. You

promised to pay him the pensions due

to him but you have not, please kindly

do so.

Letter from the royal court to Ibrahim AATA.7.432-
Bég Tufangdar in Astarabad 433

Letter from Astarabad to the royal AATA.399
court. Despite the binding agreement
signed by ‘Abbas Khan’s agent, Hajj1
Mirza Khanjan, that he would appear
for an arbitration of the dispute before
Shari‘atmadar Mulla Muhammad ‘Alt
Ashrafi or Mulla Muhammad Taqt and
despite the fact that [brahim Beg
Ghulam Turkaman conveyed a ragam
of the diwan-khana yi mubarka on this
matter to ‘Abbas Khan, neither ‘Abbas
Khan nor his agent appeared in court.
Sayyid Fadlullah’s agent, Mulla
Muhammad Isma‘il has got hold of a
writing (niwishta) from Shar1 atmadar
on this and is sending it to you with a
demand for a farman.

Transcript of a letter from the Mustawft  AATA.7.402-
al-Mamalik probably addressed to 403
‘Abbas Khan. Sayyid Fadlullah is held

in high esteem by the shah, the sixty

kharwar of shaltitk due to him as a

stipend from the village of Awzina have

not been paid. Likewise thirty kharwar

due to Sayyid Fadlullah’s relatives

Sayyid Mahdi, Sayyid Muhammad “Al1

and Sayyid Ibrahim have not been paid.

All of this is a matter of concern and

goes against the wishes of the shah.

Note that we are sending a muhassil

whose name is [....] to collect these

pensions for the sayyids. The villages of
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40

41

42

43

44

45

Undated

Undated

Undated

Undated

Undated

Undated

Undated

Chuplani and Mir-Mahalla you are in
possession of should be in the
possession of Sayyid Fadlullah. The
revenues due to him from these lands
will also be collected by the muhassil so
cooperate.

Transcript of a letter from the royal
court to Astarabad. Sayyid Fadlullah is
held in high esteem by the shah.

Though it was agreed his pension would
be sent to him and to his relatives, two
years have passed and you have not sent
anything. Therefore we are sending
Guhlam Chapar to collect these
pensions and give it to the sayyids.
Regarding Sayyid Fadlullah’s claim to
Chiiplant and Mir-Mahalla, he has been
given possession of these lands for a
couple of years now and must remain in
possession of them. If anyone has a
counter claim to make then initiate legal
proceedings before Hajj1 Mulla
Muhammad Ja‘far or one of the other
jurists.

Letter by the Dirazgisii sayyids to the
royal court

Transcript of a letter from the royal
court to Astarabad. The pensions due to
Sayyid Fadlullah and the Dirazgisi
have not been paid. Regarding Sayyid
Fadlullah’s claim to Chiiplant and Mir-
Mabhalla, he has been given possession
of these lands for a couple of years now
and must remain in possession of them.
If anyone has a counter claim to make
then initiate legal proceedings before
Hajj1 Mulla Muhammad Ja'far or one of
the other jurists.

Letter by Sayyid Fadlullah’s agent,
Mulla Muhammad Isma‘1l

Letter by a supporter of the Dirazgisii
addressed to ‘Abbas Khan stressing the
divine requirement to respect the right
of the sayyids

Letter by a supporter of the Dirazgisi to
the royal court stressing the divine
requirement to respect the right of the
sayyids

Letter addressed to the provincial

AATA.7.405-
406

AATA.7.413-
414

AATA.7.423-
424

AATA.7.429-
431

AATA.7.434-
439

AATA.7.439-
442

AATA.7.451
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46

47

48

Undated

Undated

27 Dhu al-Hijja
1284/April

governor of Astarabad. Based on the
rulings and ratifications obtained by
Sayyid Fadlullah, the two wagf villages
Chiiplant and Mir-Mahalla should
remain in his possession and the
pensions due to him should be paid.

Letter addressed to I‘tidad al-Dawla, AATA.7.452-
governor of Astarabad. When the 453
deceased Mirza Muhammad Mustaw{l
was working for the government in
Astarabad, the Dirazgisii sayyids
transferred three dang of Chiiplant
which was unproductive to him so that
he could revive the land. Mustawft
acted accordingly and revived the land
and so became its possessor. Based on a
deed which is sealed by the ‘ulama’ and
a farman of the shah which was issued
on this matter, Mustaw{I and his heirs
and the sayyids divided up revenues
from ChiiplanT among themselves, that
is until last year. Last year the children
of ‘Abbas Khan got hold of a writing
(niwishta) from the deceased Ra'ts al-
‘Ulama’ and used that to gain
possession of the village. The sayyids
and the heirs of MustawfT are now
claiming that Ra’1s issued this ruling by
mistake as there was no time to clear his
doubts due to the chaos (caused by the
Yomut Turkmen). The sayyids and
MustawfT’s heirs are prepared for
arbitration with ‘Abbas Khan’s children
in Astarabad or Tehran, so please
officially summon both sides for
arbitration. Note the sayyids are very
upset about the whole affair and since
they are also a weak and feeble lot,
travel to a far off place is out of the
question. It is better the arbitration is
done in Astarabad but if there is no
other option then they should put their
claims in writing [...]

Letter A by a jurist opposed to a AATA.7.400-
settlement between the Dirazgist 402

sayyids and the children of “Abbas

Khan

Letter B by a jurist in favour of a AATA.6.228-
settlement between the Dirazgisii 230
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49

50

51

1868

Undated

Undated

Undated

sayyids and the children of “Abbas
Khan

Letter C by a jurist in favour of a
settlement between the Dirazgisi
sayyids and the children of ‘Abbas
Khan addressed to Aqa Sayyid Mufid
Astarabadi

Letter D by a jurist opposed to a
settlement between the Dirazgisi
sayyids and the children of ‘Abbas
Khan

Transcript of a letter by a jurist named
Sayyid Muhammad Bagqir [Shafti?]
addressed to ‘Abbas Khan stressing that
the land dispute between him and
Sayyid Fadlullah must be brought to
arbitration before a jurist

AATA.7.425-
426

AATA.7.442-
445

AATA.7.395-
396
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Table 10

Contracts and agreements relating to Chuplani and Mir-Mahalla

No. Date

Description Reference

52a  Rabi'I
1257/May
1841

52b

*53a Jamadil
1263/April
1847

A legal agreement (garar-dad-i shar 1) AATA.6.342-
between Malik Kazim and his son Aqa 343
Husayn and the mujtahid Sayyid

Fadlullah. 6 dang of Chuplani and 6 (!)

dang of Mir-Mahalla is a private family

wagqf (waqf-i khass) belonging to Sayyid
Fadlullah and his relatives. Sayyid

Fadlullah authorises Malik Kazim and

his son to collect taxes on his behalf

from everyone including peasants from
neighbouring villages who farms on

these lands whether through irrigated or

dry farming and makes use in some way

of the waters of Chiplani and Mir-

Mahalla.

Malik Kazim and his son Aqa Husayn AATA.6.343
agree that whatever is cultivated using

the waters of Mir-Mahalla or of

Chiplani and not from rainfall or

gathered water belongs to Sayyid

Fadlullah. [Seal]: allah muhammad ‘alt

‘abduhu ibn salih
A legal agreement between Qult Khan AATA.6.344-
Yuzbashi and the mujtahid Sayyid 345

Fadlullah. Let it be known that based on
the valid wagf-deed sealed by the old
and new ‘ulama of Astarabad and based
on their rulings (ahkam-i shar’) and the
ruling (hukm-i shar*) issued by Aqa
Muhammad Mahdi b. Muhammad
Ibrahtm Kalbast and the ratification and
certification (imda wa tasdiq) of Hujjat
al-Islam Sayyid Muhammad Bagqir
[Shaft1] and the farman of the shah the
ta ‘liga of Hajji Mirza Aqast and the
ragam ratifying it of Khan-i Khanan
[Sulayman Khan Qtytnla Qajar, the
governor of Astarabad]: 5 dang of Mir-
Mahalla and 6 dang of Chiiplani with all
that it contains and all its water rights is
wagqf and belongs through trusteeship
(wa ta ‘alug bi-hasb al-tawliya) to
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53b

53¢

53d

54a

21 Jamadi 1
1263/7 May
1847

Undated

1263/1847

12 Sha‘ban
1263/26 July
1847

Sayyid Fadlullah Astarabadi. Therefore:
Quli Khan Ytizbasht accepts the trust
and confidence (qabil-i amanat wa
istiman namiid) delegated by Sayyid
Fadlullah through his agent, [with the
instructions that] he [Quli Khan
Yiizbashi] will sow seeds and reap the
harvest of the said two villages, protect
its peasants and inhabitants and will be
responsible for sending yearly, once the
necessary expenses have been deducted,
the yield of the two villages to its trustee
of the wagqf, Sayyid Fadlullah, or to his
legally appointed agent (hasil-i
qaryatayn marqumatayn ra wasil-i
mutawalli-yi mawqiifa ki jinab aqa ya
nd 'ib-i manab-i shar i-yi ishan sazad)
and if he [Qult Khan Yiizbashi] gives it
to anyone else he will be responsible
according to the shari‘a for its
consequences. [Seal]: muhammad qult

Legalising remark attesting to Quli AATA.6.345
Khan Yizbasht’s acceptance of what

was recorded in the document. [Seal]:

illegible.

Legalising remark attesting to Qult AATA.6.345
Khan Yiuzbashi’s acceptance of what

was recorded in the document. [Seal]:

‘abduhu “alt asghar. [Square seal]: al-

mutawakkil ‘ala allah ‘abduhu ‘ali al-

husayni

A note explaining the boundaries of AATA.6.345
Chiiplani and Mir-Mahalla.

Transcript of a binding agreement AATA.6.346-
(iltizam-namcha) signed between the 348

agent of Sayyid Fadlullah, Mulla
Muhammad Isma‘l and the agent of
‘Abbas Khan, Hajj1 Mirza Khanjan.
Both sides agree that they will either
present themselves in person or send
their proxies before Shari atmadar Mulla
Muhammad ‘Al1 AshrafT in Astarabad
for an arbitration of the dispute over the
villages of Chiiplant and Mir-Mabhalla.
Whatever ruling (hukm) is issued by
Ashrafi both sides will recognise as the
ruling of God (hukmullah) and will be
obliged to obey it. If either side fails to
show up for the arbitration they will be
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54b

55

*56a

56b

Sha‘ban
1276/October
1860

11 Jamadi I
1288/29 July
1871

Rajab
1288/October
1871

reprimanded and punished by the royal
court (mawrid-i bazkhwast wa tanbih
wa tarjuman-i diwan-i a ‘la)

On the margins of the above transcript:
This iltizam was signed by Sayyid
Fadlullah and Hajji Mirza Khanjan,
agent of ‘Abbas Khan at the royal court
with both parties agreeing [to its
conditions] and sealing it. Both have
agreed to appear either in person or via
their agents before [Shari‘atmadar]
Mulla Muhammad ‘Al1 Ashraft for
arbitration in order to resolve the dispute
(ki bi-murafa ‘a-yi shar ‘iyya qat'i-i
guftiigii wa fasl-i niza * namayand)
whatever ruling is issued the two sides
will act upon it. Therefore nawwab-wala
issues a decree ordering the muhassil
Naqd “Al1 Beg Ghulam-i Turkaman [...]
[to ensure] that both sides appear in
person or through their legal proxies for
arbitration and act upon whatever ruling
is issued. It is also resolved that Naqd
‘Al1 Beg Ghulam carries out what has
been written above and after it [i.e. the
arbitration] has taken place he writes a
detailed report of what transpired and
brings it in order that if there is any
further request it can serve as proof

(ba 'd az anjam wa itmam-i amr sirat-i
majara ra ka-md jara mufassal niwishta
bi-awarand ki dar ‘ard-i mujaddad
hujjat biida bashad). [Ten certifications
of authenticity by Astarabadi ‘ulama’]

musalaha-nama settlement contract
between the Dirazgisi sayyids and Aqa
Mirza Ahmad, wazir of Astarabad

stulh-nama settlement between the
Dirazgisu sayyids and the Qajar khans
dividing the village of Chiuiplant
Legalising remark (sijill) of Muhammad
Sadiq al-"Aqilt

AATA.6.346-
349

AATA.7.98-
99

AATA.7.122-
123

AATA.7.123
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Conclusions

Findings of the thesis and suggestions for future research

This thesis has been an attempt to study the judicial role of the
jurist and his ruling in ninteenth-century Iran. In chapter 1, I tried to document the
emergence of a new type of private informal shari‘a court run by individuals
whose judicial authority derived not from formal appointment but their legal
knowledge. In chapter 2, I examined the rulings such courts issued. In chapters 3
and 4, I examined how these rulings were used in practice.

One of the findings of this thesis is that by the NasirT period (1848-
1896) only Qajar ‘ulama’ who were recongised as jurists (mujtahids) were
considered nafidh al-hukm or capable of issuing valid rulings in shari ‘a litigation.
In Qajar theoretical discussions this type of shari ‘a judge was known as a
hakim-i shar*-i jami* al-shard’it: a shari‘a judge who possessed all the qualities
of itjtihad.'

This does not mean of course that all Qajar ulama’ who issued valid
hukms in towns and cities across nineteenth century Iran actually possessed all the
qualities required of a mujtahid according to the strict Usiili theoretical ideal. It is
likely that some ‘ulama’ who were active in shari'a litigation did meet these

requirements while many others did not. In practice what mattered was that the

' See Norman Calder, “The Structure of Authority in Imami Shi‘T Jurispudence”, pp. 241-242, for
a list of these qualities. Some jurists, for instance Naraqi, did feel, however, that it was possible in
exceptional circumstances for a non-mujtahid judge to issue a valid legal ruling. These
circumstances were: (1) the non-mujtahid judge had to be trustworthy and possess good morals;
(2) the non-mujtahid judge had to imitate (faqlid) the rulings of a living mujtahid on the particulars
of the case and (3) the litigants had to be followers (mugqallids) of the living mujtahid whom the
non-mujtahid judge was going to imitate. Naraqi nevertheless urges that in every single case
extreme caution should be exercised. Exercising caution would involve getting the permission of a
mujtahid before the arbitration occurs, and, if a mujtahid was available and accessible referring to
him instead of the non-mujtahid judge. See RwM, p.357.
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litigants and the Qajar authorities responsible for enforcement agreed to recognise
the hukms of such ‘ulama’ as binding.

The juristic qualifications of a local or foreign judge could however
become a contentious issue when powerful defendants such as ‘Abbas Khan
wanted to circumvent the enforcement of a hukm. As we saw leading Qajar jurists
such as Naraqi and Mirza-yi Qummi appear to have been aware of this problem.
They tried to come up with a procedural framework to prevent defendants from
trying to invalidate the binding force of judicial rulings by simply claiming they
did not recognise the ijtihdd of the judge. This procedural framework seems to
have become necessary in a decentralized system where, doctrinally, judicial
authority depended on the percieved juristic qualifications of the judge and not

formal appointment by the state authorities.

The binding force of the ruling in shari ‘a litigation

In practice, as this thesis has demonstrated, it was never clear cut what
binding force a ruling issued by a cleric in shari'a litigation would have, in
particular, if it was issued in the 'defendant’s' absence. The descendants of “Abbas
Khan in chapter 4 were able to regain possession of the village of Chiiplani based
on a ruling issued to them by Ra’is al-"Ulama’ in the absence of the Dirazgisu
sayyids. Conversely the weaker Dirazgisii sayyids were unable to use Aqa
Muhammad Mahdr’s ruling to confiscate possession of the same village from
‘Abbas Khan. This suggests that binding force of the ruling issued to the
claimant in the absence of the 'defendant' depended on the power and influence of

the claimant.
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At the same time the perceived juristic qualifications of the cleric
who issued the ruling to the claimant also affected its binding force. The ruling
of a leading well known jurist like Shafti to the Dirazgisii sayyids helped them gain
'possession' of the two villages they claimed for several years. Cooperation by the
Qajar political authorities responsible for enforcement was also a factor that had to
be taken into account. The ruling issued by Hajji Mulla Rida Astarabadi in favour of
the Dirazgisii was never enforced by the governors of Astarabad: Rida Khan and
Imam Quli Khan. The governor of Astarabad, Muhammad Nasir Khan, did
however enforce the ruling of Shafti.

Besides the percieved juristic qualifications of the cleric and cooperation
by the authorities responsible for enforcement, there was another factor which
affected the binding force of a ruling issued to the claimant. If the 'defendant' was
able to get his claim to the disputed object judicially certified and had a ruling in
hand to prove it, it was almost impossible to confiscate the disputed object from
him.

The ruling the 'defendant' obtained functioned as a legal obstacle. In
such a case, the 'defendant' would have, what is referred to in the sources as a
guftugii or a sukhan or a harf-i shar 7. He could now say ‘I have a shar 7 claim in
the case’ (man sukhan-i shar t daram). The only way forward was for a tardfu’ or
a tayy-i sukhan or a tayy-i ma yugal (arbitration) to occur before a shari‘a judge
both sides accepted (mahdar-i shar‘-i mardi al-tarafayn) or the negotiation of a
settelement (sulh).

The binding force of a ruling could also be affected by the way the
ruling had been issued. A ruling that was a reply to a hypothetical petition might

serve as a legal permit (mujawwiz) to sell valuable wagf land. It could not
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however be used by a claimant to restitute usurped wagf land. This required a
ruling that was as specific and explicit (sarih) about the details of the case as
possible.

Rulings that were written at the end of a summary of litigation had
more binding force for longer because they were clearly the outcome of
arbitration. The most important element of rulings issued in this way is that they
made it clear that the defendant’s claim had been reviewed. In otherwords this
was not merely a ruling issued to the claimant in the absence of the defendant.
The binding force of rulings that did not make this clear could nearly always be
challenged.

During the lifetime of the litigants it might be possible to say whether
the ruling without a summary of litigation had been issued as the outcome of
arbitration, in subsequent generations it became more difficult to establish the
circumstances of issuance. This in turn reduced the binding force of the ruling.

While some Qajar jurists took care to ensure that they included clear
indications of the circumstances of issuance of their rulings other jurists were less
meticulous. They did not make it clear for example whether they were acting as
qadis or muftis nor did they provide a summary of litigation. The reason for this
was that there was no regulation controlling how rulings had to be issued.
Distinctive regional practices appear to have developed in how rulings were

issued. This judicial decentralization requires further investigation.

The problem of closure
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In theory, a ruling that had been issued after the evidence of two
sides had been reviewed had the binding force to close a dispute.

In practice, a claimant could always get hold of a new ruling and use it to inititate a
new round of legal proceedings. This was known as nagd-i hukm, annulling a
ruling which closed a dispute. This was considered illegal.

In the case we examined in Chapter 4, the descendants of ‘Abbas
Khan and the jurists who supported them did not believe that arbitration had ever
occurred in the dispute. When they issued a new ruling against the Dirazgisii
they did not think what they were doing was naqd-i hukm. The Dirazgisu on the
other hand were convinced that the rulings they had in their possession had closed
the dispute, in other words the rulings they had were issued after arbitration.
Therefore they felt any further attempt by ‘Abbas Khan’s descendants to obtain a
new ruling in the case was equivalent to naqd-i hukm which was illegal.

In general, Qajar jurists did not issue a new ruling to a claimant if they
knew a ruling had already been issued in an arbitration of the case. If however
they believed no arbitration had occurred in the case, or were not aware that
arbitration had taken place, they would issue a ruling. Since litigants were free to
get rulings from outside their home-town, it often happened that a claimant was
able to re-start legal proceedigns with a new ruling in the case even though the
case had been closed in his home-town.

Some Qajar jurists were careful not to issue a new ruling to litigants
who had come from another town until they had conducted neccesary
investigations on the legal history of the case. This was carried out through long
distance correspondence between jurists. We know of an example of such a

correspondence between Mirza-yi Qummi and Naraqi concering a dispute that
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occurred over the village of Miujan near Kazzaz.? Other jurists tried to record
rulings that were issued as an outcome of arbitration in their home-town in their
registers so as not to issue claimants with a further ruling in the case. Despite
these measures, litigants were nevertheless often able to get a new ruling issued in
a case. This meant that arbitration was not as effective as a settlement between the
two sides.

In concluding, it would be interesting to see how jurists from the
AkhbarT and Shaykhi school of Imami Shi'T jurispudence responded to the
procedural questions which this thesis has attempted to tackle. Can we detect any
differences in their positions on the question of judicial appointment and the
problem of shari ‘a litigation in a diffused and decentralised judicial system? The
complex evolution of the shar " jurisdiction in Iranian towns after the chaotic fall
of the Safavids in 1722 also deserves further study. At what point is it no longer
possible to talk of a central appointed shari ‘a court in Iran? It is likely that in each
town the ulama’ that came to exercise judicial power after the breakdown of the
Safavid judiciary derived their authority from multiple sources, which in the
aftermath of the doctrinal triumph of Ustlism, however, was increasingly based

on their intellectual ability to infer God’s rulings from the sources of the law.

2 RwM, pp.357-370.
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